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STATE!  T.  BUMBLE. 
(Sapreme  Court  of  Kansas.    Nor.  6,  1909.) 

1.  OBDIINAI.  IAW  ^  462*)— BVIOMNOB— Noii- 
IZFBBT8— iRBAnXTT — CoUFBTEnOT. 

Althoneh  the  trial  court  bas  some  discretion 
in  determinin;  whether  a  nonexpert  witness  has 
had  sufficient  opportnnitj  of  observation  to  ren- 
der admissible  lUB  opinioii  of  the  mental  condi- 
tkui  of  on*  whoaa  aanity  is  in  issne,  it  ^M  error 
to  refuse  to  allow  him  to  state  it,  where  It  is 
shown  to  be  based  upon  a  fairiv  intimats  ao* 
qaaintance  with  the  subject  ot  the  inquiry  ex* 
tending  over  several  yean. 

im.  Note.— For  other  casea,  see  Criminal 
law.  Cent  Dig.  I  1054 ;  Dec  Dig.  |  452 .•] 

2.  CBmiNAi;  Law  ({  456*)~£tidencb— Non- 

IXPBBF— IKSANTTT. 

It  is  error  to  exclude  each  opinion  of  a  wit- 
ness upon  the  ground  that  a  Dumber  of  instances 
of  peculiar  aiu  unusual  conduct  on  the  part  of 
the  subject  of  the  inquiry  to  which  he  baa  tes- 
tified do  not  in  thanselvas  Justify  an  Inference 
ot  insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L«w.  Cent  Dig.  {  1045;  Dec.  Dig.  I  456.*] 

8.  HoiaoiDi  Q  SI*)— DBFsnsu-~DBnziKXi!i- 

SESS. 

Drunkenness  may  reduce  a  homicide  from 
nrarder  to  manslaughter,  if  it  Is  so  extreme  as 
to  prevent  the  existence  of  an  intention  to  kill. 

[Ed.  Note.— For  other  cases,  sea  Homicide, 
Cent  Dig.  1 107 ;  Dec.  Dig.  I  81.*] 

4.  HoHicu»  ttl  28,  81*)— DEmrsBS— Dbuitk- 

TbRt  drunkenness  may  have  rendered  one 
chafed  with  a  crime  incapable  of  knowing  the 
natnre  and  quality  of  his  act  or  ot  distinguish- 
log  between  right  and  wrong,  does  not  consti- 
tute «  defense. 

lEd.  Note.— For  other  cases,  see  Homicide, 
Osnt  Dig.  IS  45,  46,  107;  Dee.  Dig.  H  28,  81.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte Comity;   Wllilam  G.  Holt,  Judge. 

Cbarlea  Bumble  was  convicted  of  mur- 
der, and  be  appeals.  Beveraed,  and  new 
trial  ordered. 

D.  J.  Maher  and  Jacob  8.  DetwUer,  for 
appellant  Joeepb  Taggart,  for  tbe  State. 

HASON,  J.  Cbarles  Rumble  was  convict- 
ed of  murder  In  tbe  second  degree,  and  ap- 
peals. It  was  admitted  tbat  be  shot  and 
killed,  without  any  provocation  or  apparent 
cause,  a  man  wbo,  so  far  as  the  evidence 
Bbows,  was  a  total  stranger.    The  theory 


of  tbe  defense  was  that  he  was  Insane.  The 
state  maintained  that  be  was  merely  In- 
toxicated. The  most  Important  asBlgumenta 
of  error  relate  to  the  exclusion  of  evidence 
bearing  upon  the  question  of  bis  sanity,  and 
to  the  instructions  given  and  refused  re- 
garding tbe  effect  of  drunkenness. 

Witnesses  were  produced  In  behalf  of  the 
defendant  who  testified.  In  effect:  Tbat 
they  bad  known  him  for  seToral  years  and 
had  bad  opportunity  to  otnerve  his  usual 
conduct;  that  they  liad  noticed  at  different 
times  peculiar  and  eccentric  actions  on  bis 
part  which  thej  described  In  detail.  They 
were  then  asked  whether  in  their  Judgment 
be  was  sane  or  insane.  Objections  were  sus- 
tained to  all  questions  of  this  character. 
Ordinarily  tbe  rejection  of  such  evidence  is 
reversible  error.  State  v.  Beu^man,  60 
Kan.  686,  53  Pac.  874.  The  state  contends, 
however,  that  the  testimony  bere  excluded 
was  objectionable  or  Immaterial  for  some 
or  all  of  these  reasons.  (1)  It  did  not  specif- 
ically refer  to  the  condition  of  the  defend- 
ant at  tbe  time  of  the  homicide;  (2)  the 
witnesses  said  that  the  defendant  bore  a 
good  reputation  as  a  quiet  and  peaceable 
citizen,  and  this  was  inconsistent  with  the 
theory  of  Insanity;  (3)  the  witnesses  were 
not  shown  to  have  bad  sufBclent  opportunity 
of  observation  to  render  their  opinions  of 
any  value;  (4)  the  facts  detailed  by  the 
witnesses  bad  no  tendency  to  Justify  a  be- 
lief that  tbe  defendant  was  Insane.  Of  these 
pro[>OBltions  It  may  he  said.  In  ordw: 

1.  Tbe  evidence  rejected  did  not  specifical- 
ly relate  to  tbe  precise  time  of  tbe  homicide ; 
but  this  was  not  necessary,  for  the  defense 
was  obviously  based  on  the  theory  tbat  some 
form  of  mental  derangement  bad  existed 
for  a  considerable  period. 

2.  A  good  general  reputation  was  not  nec- 
essarily incompatible  with  unsoundness  at 
mind,  manifested  at  Intervals. 

3.  One  of  the  witnesses  had  known  the  de- 
fendant more  than  six  years,  and  bad  lived 
near  him  for  over  four  years,  not  Immedi- 
ately prior  to  the  homicide,  however.  An- 
other bad  known  him  for  nine  years  and  had 
worked  with  him  at  dlETcreDt  times,  once 
for  two  months  eight  years  before  the  trial, 
and  once  for  an  unstated  period  within  a 
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year.  This  court  has  said  that  "whether 
there  Is  a  fair  basis  for  an  opinion  must  he 
left  largely  to  the  trial  court."  Kempf  v. 
Koppa,  74  Kan.  153,  155,  85  Pac.  806,  807. 
But  clearly  the  acquaintance  of  each  of 
these  two  witnesses  with  the  defendant 
was  sufficiently  Intimate  for  the  formation 
of  a  Judgment  as  to  his  mental  condition. 
As  was  said  In  the  same  case:  "The  courts 
do  not  undertake  to  lay  down  a  definite 
rale  as  to  bow  closely  the  witness  must  have 
observed  the  person  whose  sanity  is  the  sub- 
ject of  inaulry  In  order  to  be  qualified  as  a 
witness,  as  even  a  casual  obserrer  may  dis- 
cover mental  manifestations  that  uronld 
make  his  testimony  valuable.** 

4.  The  Incidents  detailed  by  the  witness- 
es may  not  In  themselves  have  Justified  a 
conclusion  that  the  defendant  was  Insane; 
but  that  was  not  necessary  In  order  to  ren- 
der the  evidence  admissible.  One  of  the 
cogent  reasons  for  allowing  a  witness  to 
give  hlH  opinion  as  to  the  sanity  of  the  per- 
son the  condition  of  whose  mind  Is  under 
Investigation  Is  that  he  cannot  possibly  place 
before  the  Jury  every  circumstance  that  has 
Influenced  his  Judgment  In  the  matter.  As 
was  said  In  Zlrkle  v.  Leonard,  61  Kan.  636, 
637,  638,  60  Pac.  818:  "If  aU  the  facts  on 
which  the  opinion  Is  based  could  be  placed 
before  the  Jury,  the  latter  oould  Judge  of 
the  sanity  or  Insanity  as  well  as  the  wit- 
ness; but  there  are  certain  indicia  of  mental 
disorder  which  are  Indescribable.  Peculiar 
conduct,  acts,  and  deportment  of  the  per- 
son may  create  a  fixed  and  reliable  Judg- 
ment In  the  mind  of  an  observer  which 
could  not  be  conveyed  la  words  to  the  Jury. 
A  person  may  appear  to  be  sad,  deflected, 
sick,  or  well,  yet  such  appearance  could  not 
be  described  satisfactorily,  and  hence  a  con- 
clusion Is   permitted  to  be  given." 

The  court  has  never  decided  that  a  lay 
witness  who  has  had  opportunity  to  observe 
the  conduct  of  a  person  whose  sanity  Is 
called  In  question  may  not  give  an  opinion 
upon  tbe  matter  without  first  stating  in 
detail  the  facts  that  have  been  observed,  al- 
though this  has  sometimes  been  assiuned  In 
a  general  statement  of  the  rule.  Baughman 
T.  Baughman,  32  Kan.  638,  543,  4  Pac.  1003; 
State  T.  Beuerman,  59  Kan.  586,  686,  53  Pac. 
874.  A  more  accurate  expression  was  formu- 
lated In  Howard  T.  Carter,  71  Kan.  85,  91, 
80  Pac.  61, 63,  In  these  words:  "It  Is  well  set- 
tled In  this  state  that  a  nonexpert  witness 
may  be  permitted  to  give  his  Judgment  as 
to  the  sane  or  insane  state  of  another's 
mind  after  having  detnlled  to  the  Jury  the 
extent  of  his  opportunities  to  deduce  a  cor- 
rect opinion  and  Judgment  thereon."  See, 
also,  Grlmshaw  v.  Kent,  67  Kan.  463,  73 
Pac.  92.  A  belief  that  a  person  Is  of  sound 
mind  could  hardly  be  said  to  be  founded 
upon  any  number  of  specific  acts.  Where 
an  opinion  has  been  formed  that  a  person 
la  Insane,  and  testimony  to  that  effect  is 
oflwed.  It  Is  Important  that  any  Instances  of 


unusual  conduct  shall  be  stated,  not  nec- 
essarily to  render  the  witness  competent, 
bat  to  aid  the  Jury  In  placing  a  Just  value 
upon  bis  conclusions.  "A  statement  of  facta 
detailed  by  the  witness  tends  to  affect  the 
weight  to  be  given  to  bis  opinion,  affording 
the  court  or  Jury  oi^ortunlty  to  Judge  of 
his  intimacy  with  the  person  about  whom 
he  Is  testifying,  his  facilities  for  observation, 
and  the  acuteness  with  which  he  has  dis- 
cerned peculiarities 'which  might  escape  the 
notice  of  others."  Zlrkle  v.  Leonard,  61  Kan. 
636,  638,  60  Paa  818.  In  Commercial  Trav- 
elers V.  Barnes,  75  Kan.  720,  90  Pac.  293, 
the  rule  Is  thus  stated:  "Nonexpert  wit- 
nesses shown  to  have  had  especial  oppor- 
tunities of  observation  are  allowed  to  give 
opinion  evidence  of  the  mental  condition 
of  one  under  investigation  In  this  respect, 
having  first  stated  the  facts  upon  which 
such  opinions  are  based,  or  without  stating 
such  facts  when  opportunity  Is  given  to 
cross-examine  In  reference  thereto,"  This 
is  In  accordance  with  the  weight  of  autbw^ 
ty  and  the  better  reason.  See  3  Wlgmore 
on  Evidence,  S!  1033,  1936,  1938,  1922. 

A  physician,  who  had  examined  the  de- 
fendant a  few  months  after  the  shooting, 
was  asked  to  testify  concerning  his  mental 
condition,  but  was  not  permitted  to  do  so. 
The  ground  of  this  ruling  Is  not  clear;  but 
In  the  brief  of  the  state  it  Is  suggested  that 
the  question  was  too  indefinite  as  to  time. 
It  seemed  to  relate,  however,  to  the  time  of 
the  examination,  and  on  that  theory  was  per- 
tinent. State  V,  Newman,  57  Kan.  705,  47 
Pac.  881,  16  A.  &  E.  Bncycl.  of  L.  614.  The 
question  of  the  defendant's  guilt  turned  sole- 
ly on  whether  he  was  insane.  Inasmu<^  as 
he  was  not  allowed  to  try  to  establish  his 
Insanity  by  the  testimony  of  nonexpert  ac- 
quaintances—one of  the  well-recognized 
means  of  proving  such  a  fact — it  cannot  be 
said  that  he  was  given  a  fair  opportunity 
to  prove  himself  innocent  Tbe  trial  court 
took  the  view  that,  to  whatevra*  extent  the 
defendant  may  bare  been  Intoxicated,  be 
was  guilty  of  murder  In  either  the  first  or 
the  second  degree,  or  was  innocent;  tiiat  his 
voluntary  drunkenness  might  prevent  his 
act  from  being  first  degree  murder  by  ren- 
dering him  Incapable  of  deliberation  and  pre- 
meditation, but  could  not  upon  a  similar 
principle  prevent  it  from  being  murder  in 
the  second  degree.  This  was  evidenced  by 
an  Instruction  reading  as  follows:  "If  yon 
find  that  the  defendant  committed  the  act  of 
killing  as  charged  in  the  Information,  and 
that  at  the  time  he  did  so  he  was  in  a  state 
of  Intoxication,  caused  by  his  voluntary  ac- 
tion, he  Is  guilty  of  murder  in  the  first  de- 
gree,  unless  you  further  find  that  such  in* 
toxicatlon  was  so  extreme  as  to  prevent 
his  mind  from  the  exercise  of  deliberation 
and  premeditation,  in  which  latter  case  he 
would  be  guilty  of  murder  in  tbe  second 
degree." 

Drunkenness,  if  so  extreme  as  to  make  the 
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existence  of  a  d^nite  purpose  ImpoBBlble, 
may  be  a  defense  to  any  crime  of  whlcb  a 
specific  dedgn  la  an  eeaentlal  element  "To 
regard  the  fact  of  Intoxication  ae  meriting 
consideration  In  such  a  case  la  not  to  hold 
that  drunkenness  will  excnse  crime,  but  to 
Inquire  whether  the  very  crime  which  the 
law  defines  has  been  In  point  of  fact  commit- 
ted." 17  A.  &  H.  Bncycl.  of  L.  407.  If  a 
person  Is  too  drunk  to  form  an  intent  to 
bill,  he  cannot  be  guU^  of  any  offense  for 
the  commlsBlon  of  which  such  intent  la  nec- 
essary. State  T.  White,  14  Kan.  53a  At 
common  law  murder  may  be  committed  with- 
out any  actual  design  to  take  life  (21  Cyc. 
712),  and  therefore  drunkenness  can  be  no 
defense  to  that  charge  (12  Cyc.  174,  note 
77).  Under  some  statutes  which  divide  mur- 
der into  d^rees,  an  involuntary  homicide 
may  be  murder  in  the  second  degree.  12 
Oyc.  174,  note  7a  In  Craft  v.  State,  3  Kan. 
4S0,  482,  It  was  Inaccurately  said  that  to 
constitute  murder  at  common  law  an  Inten- 
tion to  take  life  must  precede  the  killing, 
and  that  whatever  act  would  have  been 
murder  at  common  law  is  murder  under  the 
Kansas  statute,  being  classified  as  first  or 
second  degree  according  to  whether  or  not 
It  was  dooe  deliberately  and  with  premedita- 
tion, but  in  State  v.  Young,  55  Kan.  349, 
8S&,  40  Pac.  659,  It  was  held,  following  the 
Ohio  decisions,  that  the  use  of  the  word 
"purposely"  In  defining  second  degree  mur- 
der implies  the  existence  of  an  intention 
to  cause  death,  and  this  Is  the  Interpretation 
elsewhere  placed  upon  that  language.  21 
Cyc.  712,  note  50.  It  necessarily  follows  that 
dmnkennesB  so  extreme  as  to  prevent  the 
forming  of .  a  purpose  to  kill  might,  under 
our  statute,  reduce  what  would  have  been 
murder  at  the  common  law  to  manslaughter, 
and  in  a  proper  case  Instructlona  to  that 
effect  should  be  given.  See  cases  cited  in 
subdivision  5  of  note  In  86  L.  R.  A.  470,  un- 
der subhead  "Intent,"  and  12  Cyc.  172.  It 
Is  to  be  borne  In  mlud,  however,  that  "the 
fact  of  Intoxication,  no  matter  how  complete 
and  overpowering,  is  not  conclusive  evidence 
of  flte  absence  of  an  Intent  to  take  life" 
(EMate  v.  White,  14  Kan.  638,  Byllatiua),  and, 
as  said  in  Zlhold  t.  Beneer.  73  Kan.  312.  320, 
85  Pac  290,  293:  "For  a  person  to  be  too 
drunk  to  entertain  an  intent  to  kill.  It  would 
seem  that  he  would  have  to  be  too  drunk 
to  entertain  an  intent  to  shoot" 

The  court  also  gave  this  instmctlOD:  **If 
the  defendant  shot  said  Frank  J.  Emery, 
as  chained  In  the  Information,  and  at  the 
time  of  said  shooting  be  was  intoxicated,  the 
mere  fact  that  he  may  have  been  Intoxicated 
at  said  time  furnishes  no  excnse  for  the 
kining  of  said  Frank  J.  Emery,  unless  his 
intoxication  was  of  such  a  degree  that  he 
was  Incapable  of  knowing  the  nature  and 
qnallty  of  the  act  of  shooting  said  Emery, 
or   of   dlstlogulshiug   between   right  and 


wron;.**  This  was  too  favorable  to  the  de- 
f^idant  "It  can  make  no  difference,  where 
no  specific  intrat  is  necessary,  that  the  de- 
fendant was  BO  drunk  as  to  have  no  capacity 
to  dlBtlngulsh  between  right  and  wrong." 
12  Cyc.  172.  "Mental  incapacity  produced 
by  voluntary  Intoxication,  existing  only  tem- 
porarily at  the  time  of  the  criminal  offense, 
Is  no  excuse  therefor,  or  defense  to  a  prose- 
cution therefor.  •  •  •  The  test  of  Insan- 
ity as  affecting  criminal  responsibility,  that 
the  accused  must  have  labored  und^  such 
a  defect  of  reason  as  not  to  know  the  na- 
ture or  quality  of  the  act  or,  if  he  did  know 
It,  that  he  did  not  know  be  was  doing  wrong, 
does  not  apply  to  drunkenness."  36  L.  R.  A. 
466,  note.  "Temporary  insanity  immediate- 
ly produced  by  Intoxication  does  not  destroy 
responsibility  for  crime,  where  the  accused, 
when  sane  and  responsible,  voluntarily  made 
himself  drunk.  To  constitute  insanity  caus- 
ed by  Intoxication  a  defense  to  an  Indictment 
for  murder.  It  must  be  a  settled  insanity, 
and  not  a  mere  temporary  mental  condition." 
17  A.  &  B.  Encycl.  of  L.  405. 

The  county  attorney  submits  that  the 
homicide  could  not  constitute  manslaughter, 
because  in  any  view  of  the  evidence  the 
facts  did  not  bring  it  within  any  of  the  stat- 
utory definitions.  No  reason,  however,  is 
apparent  why  an  Instruction  might  not  prop- 
erly have  been  given  under  section  12  of  the 
crimes  act  (Gen.  St  1901,  S  199T).  State  v. 
Spendlove,  47  Kan.  160,  28  Pac.  994.  The 
objection  made  to  the  applicability  of  sec- 
tions 18  and  26  la  that  they  Involve  the  ele- 
ment of  "heat  of  passion."  That  term,  how- 
ever, has  a  wide  range  of  meaning.  Section 
27  Includes  any  Inexcusable  and  unjustifi- 
able killing  <3t  a  human  being  not  otherwise 
classified  by  the  statute  that  at  common  law 
would  have  constituted  manslaughter. 

It  is  not  thought  neoessary  to  consider  oth- 
er assignments  of  error,  as  the  questions  to 
which  they  relate  are  unlikely  to  arise  again. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concur. 

(80  Kftn.  aU;  81  K«d.  lAK)  * 

TOUNG  et  al.  v.  GIBSON. 

(Supreme  Court  of  Kansas.  Jane  5,  1900.  On 
Alotion  for  Rehearinr,  July  3,  1909.  On  Mo- 
tion to  Modify  Order  Allowing  New  Trial, 
Nov.  6,  1909.) 

1.  Taxation  (|  760^  — Tax  Dxbds  —  Sscoirn 

Tax  Deeo, 

"If  all  tbe  proceedings  up  to  the  execution 
of  a  tax  deed  are  regular  and  legal,  the  bolder 
of  the  certificate  is  entitled  to  a  deed  In  legal 
form,  and  carrying  that  prima  facie  evideoce  of 
the  regularity  of  all  prior  proceedinga  whidi 
belongs  to  a  statutory  deed ;  and  If  through  mis- 
take or  Inadvertenee  a  different  deed,  and  one 
substantially  departing  from  the  statutory  form, 
has  been  executed,  the  county  cleric  can  be  com- 
pelled by  mandamus  to,  and  may  without  it 
execute  and  deliver  a  deed  in  correct  and  stat- 
utory form.  In  other  words,  neither  the  power 
nor  the  duty  of  the  county  clerk  is  exhausted 
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br  the  ezeeation  of  an  irregnlBr  and  improper 
deed."   Donglasa  t.  Naztim,  16  Ean.  525. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1635;   Dec.  Dig.  I  760.*1 

2.  Taxation  (f  769*)— Tax  DBBDa— Second 

Tax  Deed— Time  to  Obtain. 

Section  7714.  Oen.  St.  1901.  was  not  de- 
aigned  to,  and  doea  not,  provide  an;  limitation 
of  time  within  which  a  valid  tax  deed  may  be 
iaaued  opon  a  valid  sale  of  land  by  a  coonty 
treaaorer  for  delinquent  taxes ;  an  invalid  deed 
fanving  been  Isaued,  thiDugh  mlatake,  by  the 
county  clerk. 

[Ed.  Note.— For  other  cases,  see  TazaUon, 
Cent.  Dig.  f  1635;  Dea  Dig.  {  769.*] 
8.  Limitation  of  Actiors  (|  39*)— Limita- 

Tiona  APFUCABLB  —  Actions  Havxnq  Mo 

BpBOUL  liDCXTATXOir. 

The  limiutioa  provided  by  article  S.  {  18; 
Code  Gv.  Proc.  (Gen.  St.  1901.  f  6245),  is  the 
only  restriction  of  the  time  wItEIn  whidi  the 
purcliaser  may  maintain  an  action  against  the 
county  clezk  to  compel  the  issuance  of  a  eecond 
tax  deed,  and  it  is  fiTe  yean  after  the  Inuance 
of  the  defective  deed. 

[Ed.  Note.— For  other  caaea,  see  Limitation  of 
Actions,  Dec.  Dig.  }  39.*] 

4.  Taxation  (|  "r69*>~ Tax  Dkbdb— Skond 
Deed— Tnia  to  Obtain. 

Within  such  five  yean  a  second  tax  deed, 
if  otherwise  valid,  U  not  tnnlid  by  reason  of 

the  time  of  ita  issuance. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1S36;  Dee.  Dig.  |  760.*] 

6.  Taxation  Q  TOO*)— Tax  Danw  —  Sboovd 

Deed. 

Where  all  the  tax  proceedings  up  to  the  ex- 
ecution of  a  tax  deed  are  regular  and  legal,  and 
the  county  cleit  through  mistake  or  inadvert- 
ence issues  a  tax  deed  defective  in  form  or  sub- 
stance, and  a  second  tax  deed  la  thereafter  is- 
sued on  the  same  sale  by  the  county  clerk  to 
correct  the  former  error,  ft  is  proper  and  desii^ 
able  it  should  be  noted  on  such  second  deed  that 
It  la  Issued  to  correct  the  former  deed;  but.  aa 
the  function  of  the  second  deed  is  apparent  from 
tlie  circumstances,  such  notation  is  not  a  pre- 
requisite to  the  validity  of  such  second  deed  or 
to  its  admission  as  evidence  in  court. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec.  Dig.  i  769.*] 

(Syllabos  by  the  ConrtJ 

Error  from  District  Coart,  Ford  County; 
Gordon  L.  Flnley,  Ju^. 

Mortgage  foreclosure  by  Charles  B.  Gibson 
i^ainst  P.  H.  Tonng  and  others.  Judgment 
tor  plaintiff,  and  defradants  bring  error.  Be- 
versed,  wltb  directions. 

Gibson  brought  this  action  August  2,  1906, 
to  foreclose  a  mortgage  on  a  quarter  section 
of  land  In  Ford  county,  Kan.  The  defend- 
ants answered  setting  up  title  to  the  land. 
Their  title  Is  tnsed  upon  a  tax  deed,  or  rath- 
er two  tax  deeds  which  were  pleaded  and 
offered  in  evidence.  The  first  deed  was  Is- 
sued October  1,  1892,  and  recorded  Oct<rf>er  3, 
1892.  It  was  based  upon  a  regular  certifi- 
cate of  sale  for  taxes  in  1889  and  for  the 
taxes  of  1888,  and  shows  the  payment  of  the 
taxes  by  the  purchaser  for  the  years  1889, 
1800,  and  1891.  This  deed  shows  a  sale  In 
gross  of  this  quarter  section  of  land  with 
another  adjoining.  On  the  18th  of  April, 
1894,  the  purchase  procured  another  tax 


deed  for  the  aame  land,  with  oQier  tracts, 
which  shows  that  eadi  at  the  tracts  was 
sold  s^rately  and  for  nparate  considera- 
tions at  a  sale  held  on  the  8d  day  at  Septem* 
ber,  1889,  for  the  taxes  of  1888,  and  alao 
shows  the  payment  by  ttae  purchaser  of  the 
taxra  for  the  years  1889,  1890,  and  1891. 
This  deed  was  recorded  April  21,  1894.  It 
follows  the  statutory  form  strictly,  but  does 
not  In  any  wise  refer  to  the  preTlons  deed 
of  October  1,  1892.  Gibson  replied  that  the 
last  tax  deed  was  Toid  npmi  Its  face  and  did 
not  Test  any  title  In  the  defendants  for  the 
reaacm  that  it  was  lasned  mtae  than  four 
years  afb»  the  tax  sale  upon  which  It  was 
based.  ' 

It  was  admitted  on  the  trial  that  the 
plalntUTs  mortgage  was  Talld  and  a  aubBls^ 
ing  lien  upon  the  premtses  unless  dirested 
by  the  tax  deed.  AJiaa,  that  the  land  In  con- 
troversy was  lawfully  assessed  for  taxes  In 
the  year  1888 ;  that  taxes  wen  duly  levied 
thereon  for  that  year;  that  at  the  annual 
tax  sale  In  S^tember,  1880,  the  taxes  not 
havliig  been  paid,  the  county  treasurer  sold 
the  land  to  one  Hoover  for  said  taxes  for  the 
sum  of  $15.64,  which  was  the  total  amount 
of  taxes.  Interest,  and  charges  due  upon  said 
land  for  the  year  1888;  that  the  treasurer 
thereupon  Issued  a  tax  sale  certificate  to 
said  Hoover,  who  thereu[>on  paid  the  subse- 
quent taxes  for  the  years  1889,  1890,  and 
1891,  and  the  same  were  indorsed  upon  said 
certificate ;  that  on  October  1,  1892,  the  coun- 
ty cleric  of  said  county  duly  executed  and 
delivered  to  said  Hoovw  a  tax  deed  to  said 
land  based  on  said  sale  for  taxes ;  that  said 
tax  deed  was  on  tlie  3d  day  of  October  duly 
recorded ;  that  on  the  18th  day  of  April,  1894. 
the  coun^  clerk  of  said  county  duly  executed 
and  delivered  to  Hoover  another  tax  deed 
for  the  same  land  upon  the  same  sale  for 
taxes;  that  by  mesne  conveyances  the  land 
was  conveyed  from  Hoover  to  P.  H.  Young 
(one  of  the  defendants),  who  for  more  than 
five  years  prior  to  the  commencement  of  this 
action  had  been  in  the  continuous  and  unin- 
terrupted possession  thereof  under  said  tax 
deeds  and  conveyances.  After  these  admis- 
sions, the  defendants  offered  In  evidence  sep- 
arately the  tax  deeds  to  Hoover,  dated,  re- 
spectively, October  1,  1892,  and  April  18, 
1804.  The  plaintiff  objected  to  the  Introduc- 
tion of  the  first  tax  deed  on  the  ground  that 
the  rights  of  the  ta.'c  deed  holder  were  merg- 
ed in  the  second  deed,  and  objected  to  the 
second  deed  that  it  showed  on  Its  face  that 
It  was  issued  more  than  four  years  after 
the  date  of  the  sale. 

Pending  the  ruling  upon  these  objections, 
the  defendants  offered  to  prove  by  Hoover 
and  by  the  county  treasnrer  of  the  county 
and  the  records  of  his  oCElce  that  at  the  tax 
sale  in  1889  Hoover  purchased  several  tracts 
of  laud,  including  the  land  In  question,  and 
there  was  Issued  to  him  a  tax  sale  cotlflcate 
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therefor  showing  upon  Its  fiice  a  separate  sale 
for  each  tract :  that  the  county  derk  by  mls- 
tabe  or  Inadrertence  Inelnded  the  land  in 
controTersy  In  a  deed  with  another  tract 
sold  separately  therefrom  and  for  a  differ- 
ent consideration,  canslng  the  deed,  dated 
October  1,  1892,  to  state  a  sale  In  gross  for 
said  lands;  that  thereafter  Hoover,  to  correct 
said  error,  demanded  of  and  received  ^m 
the  county  clerk  the  tax  deed  dated  April 
18, 1894.  The  plaintiff  admitted  that  Hoover 
and  the  county  trasorer  would  testify  to 
these  facts,  and  that  the  books  and  records  of 
the  office  of  the  county  treasurer  would  show 
that  HooTw  purchased  at  said  sale  several 
tracts  each  for  a  different  consideration,  In- 
cludii^  the  one  In  controversy,  and  that  he 
was  entitled  to  a  tax  deed  convegiiic  said 
lands  as  s^arate  and  distinct  tracts  and 
showing  a  separate  and  distinct  sale  of  each 
tract  The  plaintiff,  however,  objected  to 
the  Introduction  of  all  this  evidence  as  In- 
OHnpetent,  irrelevant,  and  immaterial,  which 
objection  the  court  siutalned.  No  further 
evidence  was  offered  by  either  party.  The 
court  held  that  all  rights  acquired  under  the 
first  deed  were  merged  in  the  second,  and 
tliat  the  second  deed,  having  been  Issued  <m 
the  sale  and  more  than  four  years  thereaftr 
and  containing  no  recital  to  toll  the  stat- 
ute concerning  fl<wting  Hens,  or  that  it  was 
tamed  to  take  the  place  of  tiie  first  deed. 
•wu  therefore  void  and  conveyed  no  title. 
Judgment  was  therenpon  eatenA  setting 
aside  the  tax  deeds,  but  granting  Tonng  a 
prior  lien  for  the  amount  of  taxes  paid,  and 
decreeing  to  the  plaintiff  the  foreclosure  of 
the  mortgage. 

E.  H.  Madison  and  L.  A.  Madison,  for 
plaintiffs  In  error.  T.  A.  Scales  and  Albert 
Watkins,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  admissions  of  fact  In  this  case 
leave  nothing  bat  a  question  of  law  to  be  de- 
termined. After  the  mutual  admission  of 
detailed  facts,  which  are  recited  In  tiie  state- 
ment attached  hereto,  the  defendants  offered 
in  evidence  the  second  tax  deed,  a  copy  of 
which  was  attached  to  the  answer,  and  the 
execution  of  which  was  not  denied  In  the 
reply  under  oath.  The  execution  of  the  deed 
is  therefore  admitted  In  the  form  and  with 
the  contents  as  pleaded.  Code  Glv.  Proc. 
art  8,  S  108  (Gen.  St  1901.  {  4S42).  It  was 
not  necessary  therefore  to  Introduce  this 
deed  in  evldencfe  Fending  the  objection  to 
the  Introdnction  of  the  deed  In  evidence, 
however,  the  plaintiff  exjiressly  admitted 
'^tba.t  the  books  and  records  of  the  office  of 
the  county  treasurer  would  show  that  Hoover 
purchased  at  said  sale  several  tractSr  Indud- 
Ing  the  one  in  controversy,  each  for  a  dlffra>- 
ent  consideration,  and  that  he  was  entitled 
to  a  tax  deed  conveying  said  lands  as  sepa- 
rate and  distinct  tracts  and  showing  a  dis- 
tinct sale  of  each  tract"  This  Is  equivalent 


to  the  admission  of  the  facts  as  true  whidb. 
It  Is  admitted,  the  recwds  show.  The  records 
Import  Y&clty  and  are  not  subject  to  contra- 
diction. There  Is  a  marked  dlfferrace  be- 
tween an  admission  that  a  witness  would 
testify  to  a  certain  fact,  and  an  admission 
that  a  pnbllc  record,  and  the  only  proper 
public  record,  would  show  the  fact  The  wit- 
ness may  be  ctmtradlcted  or  may  not  be  be- 
lieved. The  public  record  of  the  county 
treasurer  Is  In  the  very  nature  of  the  case 
the  best,  if  not  the  only,  evidence  of  the  facts 
it  is  admitted  it  would  show,  and,  at  least  in 
the  absence  of  any  snggestion  ill  mtot  or 
fraud  therein,  should  be  tak«i  as  cooKluslve 
evidence  of  such  facts.  The  court  evidently 
recognised  ttiese  as  established  facts  and  cor- 
recQy  held  tliat  all  rl^ts  acquired  undm 
the  first  tax  deed  were  m»ged  in  the  second 
deed.  Gen.  St  IBOl,  I  77U;  TweedeU  r. 
Warner.  48  Kan.  697,  23  Pac.  603. 

The  court  however,  held,  following  the 
dictum  in  Park  v.  Hetherlngton,  9  Kan.  App. 
312. 818. 61  Pac.  828.  that  section  7714,  supra, 
being  the  first  section  of  an  act  entitled  "An 
act  to  avoid  fioatlng  liens  on.  real  estate^" 
adopted  in  18S1,  is  a  limitation  of  time  for 
obtaining  a  valid  tax  deed  to  four  years  from 
Uie  ctate  of  the  eal^  at  least  In  the  absoice 
of  some  allegation  or  recital  in  the  second 
deed  showing  that  it  waa  issued  to  correct  or 
take  the  place  of  a  first  tax  deed  Issued  on 
the  same  tax  sale.  In  this  the  court  erred. 
Section  7714.  Gen.  St  1901,  has  no  ref«ence 
whatever  to  the  time  of  Issuing  a  tax  deed 
or  to  the  validity  of  a  tax  deed.  This  secy 
tion  was  enacted  as  section  1,  c.  114,  218, 
Laws  1881.  The  chapter  was  entitled  '*An 
act  to  avoid  floating  Hens  on  real  estate." 
and  the  whole  act  is  still  in  force  and  has 
tieen  republished  in  all  subsequent  compila- 
tions of  the  statutes  and  under  the  tltl& 
Theretofore  a  person  could  acquire  a  tax  ca- 
tlficate  on  a  tract  of  land  and  carry  it  indefi- 
nitely at  the  enormous  rate  of  Interest  thai 
allowed  by  law.  Probably  trouble  tvm  this 
source  led  to  the  enactment  of  thto  section. 
As  before  said,  it  has  no  referraice  to  the 
time  wltbln  which  a  tax  deed  must  l>e  Issued 
after  the  sale  to  be  valid.  The  deed  is  Is- 
sued In  accordance  with  the  contract  of  pur- 
chase and  sale^  the  law  being  a  part  of  the 
contract,  and  neither  this  nor  any  other  stat- 
ute expressly  places  any  limitation  upon  the 
Issuance  of  such  deed,  except  that  It  cannot 
be  Issued  until  three  years  after  the  sale; 
but  the  general  statute  of  llmltetlons,  as  we 
have  seal,  applies  to  the  time  within  wUch 
on  action  may  be  brought  to  compel  the  is- 
suance of  such  deed.  To  preserve  the  lien 
for  taxes  on  the  land,  a  tax  deed  must  be 
teken  out  within  fonr  y^rs  from  the  date  of 
the  sale;  but  It  is  expressly  provided  in  sec- 
tlcHi  4  of  the  fioatlng  liens  statute  (section 
7717.  Gen.  St  1901),  In  effect  that  on  Invalid 
tax  deed  sliall  preserve  the  lien. 

The  only  Justification  tta  the  dictum  in 
Park  T.  Hetherlngton,  9  Kan.  App.  812,  61 
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Pac.  828  (see,  also,  Tweedell  t.  Warner,  43 
Kan.  604,  23  Pac.  603),  la  an  aasnmptlon  that 
a  tax  deed  could  not  be  Issued  after  the  Hen 
for  the  taxes  had  expired.  Assuming  the 
correctness  of  this  proposition,  when  the  Hen 
has  once  been  perpetuated  by  taking  out  an 
luvaHd  deed,  when  thereafter  does  the  Hen 
expire?  When  thereafter,  If  the  purchaser 
be  entitled  thereto,  can  a  valid  tax  deed  be 
I^llf  Issued?  No  proTlslon  of  tbe  statute, 
it*  is  beUeved,  answers  either  question.  We 
simply  hold  in  this  case  that  the  second  tax 
deed  may  lawfully  be  issued  by  the  county 
clerk  during  such  time,  at  least,  as  the  pur- 
chaser may  maintain  an  action  to  compel 
the  issuance  of  the  deed.  An  excerpt  from 
the  opinion  of  Mr.  Justice  Brewer,  In  Doug- 
lass T.  Nuzum,  16  Kan.  525,  seems  especially 
appUcable  to  the  facts  In  this  case,  as  It  is 
admitted  herein  that  all  the  steps  In  the  mat- 
ter of  the  taxation  of  the  land  in  question 
up  to  and  Including  the  sale  were  legal  and 
had  been  taken  in  the  manner  prescribed  by 
statute.  The  excerpt  reads:  "  •  •  *  If 
all  the  proceedings  up  to  the  execution  of  a 
tax  deed  are  r^lar  and  l^al,  the  holder  of 
the  certificate  is  entitled  to  a  deed  In  legal 
form  and  carrying  that  prima  fade  evidence 
of  the  regularity  of  all  prior  proceedings 
which  belongs  to  a  statutory  deed;  and  If 
through  mistake  or  Inadvertence  a  different 
deed,  and  one  substantially  departing  from 
the  statutory  form,  has  been  executed,  the 
county  clerk  can  be  compelled  by  mandamus 
to,  and  may  without  It,  execute  and  deliver 
a  deed  In  correct  and  statutory  form.  In 
other  words,  neither  the  power  nor  the  duty 
of  the  county  clerk  Is  exhausted  by  the  ex- 
ecution of  an  Irregular  and  Improper  deed. 
The  holder  of  the  tax  claims  Is  entitled  to 
have  the  various  steps  and  processes  by 
which  these  claims  are  matured  Into  perfect 
titles  properly  and  legaUy  taken  and  done 
by  the  various  officers  to  whom  under  the  law 
they  are  respectively  assigned." 

Suppose  that  the  county  clerk  In  this  case 
had  refused,  on  the  application  of  the  pur- 
chaser, to  execute  a  deed  In  conformity  to 
law  and  to  the  rights  of  the  purchaser,  what 
would  be  the  limitation  of  time  within  which 
the  purchaser  could  have  brought  an  action 
In  mandamus  to  compel  the  cleA  to  perform 
bis  duty?  There  Is  no  spedal  limitation  pro- 
vided In  such  case.  Hence,  as  It  Is  a  dvll 
action,  the  limitation  must  be  found  in  article 
3,  Code  ClT.  Proc.  Subhead  6,  1  18.  Is  the 
only  limitation  applicable,  and  It  Is  five 
years  from  the  Usuance  of  ttie  defective  deed. 
His  cause  of  action  for  mandamus  would 
arise  after  the  making  of  the  first  deed  and 
upon  the  refusal  of  the  clerk,  on  demand,  to 
execute  a  deed  In  conformity  with  law,  and 
he  Is  entitled  to  five  years  thereafter  In  which 
to  bring  his  action  In  mandamus.  If  the 
county  clerk  conid  be  compelled  to  Issue  a 
valid  tax  deed  more  than  four  years  after 
the  tax  sale,  and  It  would  be  ridiculous  to 
■B7  that  he  oonld  be  compelled  to  Issue  an 


InvaHd  deed,  he  might  do  so  wltliont  any  ao 

tlon  within  that  time  at  least 

While  it  Is  proper  and  desirable  to  note 
upon  a  second  tax  deed,  issued  to  correct  an 
erroneous  deed,  the  fact  that  it  Is  so  Issued, 
the  purpose  and  function  of  the  second  deed 
must  In  every  case  be  apparent  from  the  cir- 
cumstances that  the  two  deeds  are  Issued  up- 
on the  same  sale,  and  It  is  not  a  prerequisite 
to  the  validity  of  the  second  deed,  or  to  Its 
admissibility  in  evidence  In  court,  that  such 
notation  be  made  thereon. 

All  the  facts  requisite  to  establish  the  va- 
lidity of  the  second  tax  deed  were  admitted 
by  the  plaintiff,  and,  as  It  Is  herein  held  that 
such  deed  is  not  invalid  by  reason  of  the  time 
of  Its  issuance,  the  Judgment  of  the  court  is 
reversed,  with  Instructions  to  render  a  Judg- 
ment in  favor  of  the  defendants  In  tbe  ac- 
tion. AH  the  Justices  concur. 

On  Motion  for  Rehearing. 

It  Is  a  prerequisite  to  entitle  a  person  to  A 
tax  deed  that  he  have  a  Hen  for  taxes  on  the 
land  to  which  he  claims  tbe  deed.  If  any 
expression  In  the  opinion  la  susc^tlble  4^ 
a  contrary  construction*  It  Is  modified  as 
herein  stated. 

It  appearing  that  the  defendant  In  error 
desires  to  litigate  the  question  whether  the 
proceedings  up  to  the  execution  of  the  first 
tax  deed  were  regular  and  legal,  and  that  this 
issue  was  not  tried  for  the  reason  that  both 
parties  relied  upon  the  legal  question  of  the 
validity  of  tbe  second  deed,  the  final  order  in 
this  case  wUl  be  modified  as  follows:  The 
Judgment  of  the  court  Is  reversed,  and  the 
case  Is  remanded,  with  Instructions  to  grant 
a  new  trial.  AU  tbe  Justices  concur. 

On  Motion  to  Modify  Order  Allowing  New 

Trial. 

PER  CURIAM.  The  first  tax  deed  In  ques- 
tion Issued  was  confessedly  void  on  Its  face. 
The  second  tax  deed  Is  valid  upon  Its  fftce. 
On  the  ex  parte  application  of  defendant  In 
error  that  be  desired  to  set  up  and  try  ques- 
tlona  not  appearing  up<»i  the  face  of  the  sec- 
ond tax  deed  to  show  that  the  at^  leading 
up  to  the  Issuance  of  the  tax  deeds  were 
void,  the  court  modified  tbo  order  in  the  first 
oplnicm^  and  ordered  the  case  remanded,  with 
Instructions  to  grant  a  new  trial.  Thereupon 
the  plaintiffs  In  error  filed  a  motion  to  modi- 
ty  the  Judgment  Notice  of  the  hearing  there- 
of was  given  and  reargnmeat  bad. 

The  defendant  in  error  and  his  grantors 
had  five  years,  under  section  7680,  Gen.  St 
1901,  to  bring  an  action  to  defeat  or  avoid 
tbe  tax  deed.  There  was  no  occasion  to  bring 
such  action  as  against  the  first  tax  deed,  as 
It  waa  void  upon  its  face ;  but  upon  tbe  Is- 
suance of  the  second  tax  deed,  valid  upon  Its 
face,  the  necessity  of  such  action  arose,  If 
the  claimant  of  the  legal  title  desired  to  con- 
teat  its  vulidity.  The  five-year  limitation  ran 
from  tbe  time  of  the  issuance  of  the  second 
tax  deed.  Ifore  than  twice  five  jean  elapsed 
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from  the  isanance  of  Boch  deed  before  the 
briDsliie  of  this  action.  It  has  frequently 
been  decided  that,  where  a  tax  deed  is  valid 
npon  Its  toce  and  has  been  of  record,  and 
parties  haTe  been  in  possession  under  It  more 
flian  Ave  years,  no  Inflrmity  which  does  not 
appear  npon  its  face  can  be  litigated.  This 
well-established  rule  would  preclude  any  at- 
tempt on  the  part  of  the  defendant  in  error 
to  establish  snch  Inflrmity  in  this  ease.  Hence 
a  new  trial  would  b^  absolutely  fruitless. 

The  order  on  the  moUon  for  a  rehearing  Is 
withdrawn,  and  the  ordier  In  the  original 
<q;tinlon  that  the  case  be  remanded,  with  In- 
ftructlons  to  render  Judgment  in  favor  of  the 
plnlntlffg  iB  error,  la  reinstated. 

(S  Km.  306) 

ALLIANCE  CO-OPBRATIVB  INS.  CO.  v. 

CORBETT. 
(Snpraae  Court  of  Eansu.    Nor.  24,'  ld09.) 

Hodlflcation  of  c^lnlon. 

Tot  original  oplnlOD,  see  69  Kan.  664,  77 
PaclOa 

PER  CURIAM.  The  conrt's  attention  has 
been  called  to  a  defect  in  the  statement  of 
Ola  case  contained  In  the  original  (pinion 
filed  Jnne  11,  1904,  and  in  the  report  of 
the  decision  contaliwd  In  69  Kan.,  at  page 
964,  77  Paa  lOa  It  is  there  said  that  the 
sgODt  look  a  written  ai^Ilc&tion  for  Insur- 
ance xspoa  .Btmdry  "articles  ct  personal  prop- 
erty  in  the  aggregate  som  of  92,750."  The 
application  in  fact  covered  improvententa  up- 
w  real  property,  constating  of  a  stone  bam. 
with  ahingle  roof,  and  shed  attached^  and  a 
dilngle-Toof  frame  com  crib.  The  Insnrance 
applied  for  on  these  buildings  made  up  $700 
of  the  a^regate  stated,  and  the  judgment 
in  favor  of  the  plaintifF  waa  based  In  part 
upon  tbsAT  destmctlon  by  Are.  The  last  line 
on  page  5ffi  of  the  report  of  the  case  In  69 
Kan.  (see  77  Pae.  109)  should  r^d  "articles 
tit  real  and  personal  proper(7>"  6tc.  It  la 
more  Uian  IHeoIt  the  words  "real  and"  were 
dropped  through  a  stenographA:  error  wh«i 
the  preliminary  draft  of  the  opinion  was 
copied  for  filing,  and  the  omission  was  not 
detected,  because  no  pc^t  was  made  in  the 
case  on  tiie  character  of  tlie  property  in- 
sured. The  error  ml^t  become  important 
In  cases  not  Involving  chapter  142,  p.  S20, 
Laws  1897.  fixing  the  liability  of  fire  In- 
nrance  companies  In  certain  cases. 


tin  Kan.  n) 

POLKOSKY  et  aL  r.  KSSSX.ER. 

{Sopteme  Court  of  Kansas.   Nov.  6,  1909.) 

L  Taxation  (S  788*)— Tax  Deeds— Validitt 
— Statembrt  of  Tax  and  pEifALTT  fob  Sep- 

AAATE  TEAOTS— ReCOKDINQ. 

Although  the  statute  aotborizing  the  ooanty 
deit  to  Include  In  one  tax  deed  several  tracts 
of  land  sold  to  the  same  purchaser  (Gen.  St. 


1901,  S  7677)  requires  a  statement  of  the  amount 
of  tax,  interest,  and  penalty  for  which  each 
separate  tract  was  jboIq  and  conveyed,  the  deed, 
after  it  has  been  on  record  more  than  five  years 

will  be  deemed  sufficient  in  this  respect,  where 
the  amounts  for  which  the  separate  tracts  were 
sold  are  stated,  and  the  amount  for  which  each 
was  cooveyed  can  be  determined  from  the  lan- 
guage used  In  the  deed,  aided  by  all  proper  in- 
ference, although  not  stated  in  the  granting 
clause. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Dec.  Dig.  8  768.*] 

2.  Taxation  (8  762*)— Tax  Deeds— VAtinrrr 
—Statement  of  Auouht  fob  Which  Com- 

VETED. 

A  tax  deed  Included  two  adjoining  tracts. 
It  stated  the  amount  for  which  each  tract  was 
bid  off  for  the  county  in  September,  1894,  the 
amount  for  which  the  certificate  upon  each  tract 
was  assigned  to  the  purchaser  m  July,  1897, 
and  the  consideration  (or  which  both  tracts  were 
conveyed  September  30,  1897,  reciting  that  ft 
was  for  tbe  taxes,  costs,  and  interest  dne  on  the 
land  for  the  years  1SS&,  1894,  and  189S.  The 
proportion  between  the  amounts  for  which  the 
respective  certificates  were  assigned  appears  to 
be  the  same  as  the  proportion  between  the 
amounts  for  which  the  oiSerent  tracts  were  sold. 
It  is  held  that  a  small  excess  in  the  gross  con- 
sideration stated  in  the  deed  over  the  sum  of 
the  amounts  for  whicti  the  assignments  were 
made  may  be  apportioned  in  the  same  ratio,  and 
that  the  amount  for  which  each  tract  was  con- 
veyed can,  by  tbe  aid  of  the  liberal  presump- 
tions indulged  to  snpport  a  tax  deed  after  the 
period  of  limitations  has  expired,  be  determined 
by  proportion. 

[Ed.  Note.—For  other  cases,  see  Taxation.  Dec 
Dig.  I  762.*! 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Trego  County; 
J.  C.  Ruppenthal,  Judge. 

Action  by  Rufus  O.  Eesaler  against  Frank 
Polkosky  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed* 
with  directions. 

W  B.  Saum  and  John  B.  Hesdn,  tot  plain- 
tlfb  in  error.  Lee  Monroe  and  George  A. 
Kline,  for  defendant  in  amr. 

BENSON,  J.  This  action  was  commenced 
by  Rufus  Q.  Kessler,  plaintiff,  to  recover  two 
adjoining  auartw  secttona  of  land  from  Frank 
Polkoaky  and  wlf^  defendants,  who  were  in 
possession  under  a  tax  deed  purporting  to 
conn^  all  tbe  land,  and  a  sheriff's  deed  upon 
one  quarter  section  of  it  Tbe  plaintiff  owns 
the  fee  unless  divested  of  all  or  a  part  by  the 
conveyances  named. 

The  tax  deed  was  issued  in  S«ptember» 
1S97,  upon  a  tax  sale  held  on  Seiitember  4, 
1894.  for  the  taxes  of  1893.  made  to  Om  coun- 
ty. The  certificates,  wifb  the  taxes  ot  1894 
and  1885  charged  thereon,  were  assigned  to 
the  purchaser  on  July  8;  1897.  The  deed  in- 
cluded both  tracts,  and  tbe  district  court  Iu2d 
that  it  was  suflBcient  In  all  respects,  except 
that  it  did  not  state  the  consideration  fw 
the  conveyance  of  each  tract  separately.  The 
deed  recited  the  sq>arate  proceedings  with 
respect  to  each  tract,  the  amount  for  whidi 
each  was  sold,  and  tbe  amount  for  which  the 
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tax  sale  certificate  for  each  was  assigned. 
In  the  granting  clause,  however,  the  consid- 
eration for  the  conveyance  of  both  tracts  is 
stated  In  one  gross  sum,  viz.:  "Eighty  five 
dollars  and  seven  cents,  taxes,  costs  and  In- 
terest due  on  said  land  for  the  years  A.  D. 
1883,  1894  and  1895,  to  the  treasurer  paid  as 
aforesaid."  The  statute  provides  that  sev- 
eral tracts  may  be  included  In  one  tax  deed* 
"stating  the  amount  of  tax,  Interest  and  pen- 
alt7  for  which  each  separate  tract  Is  sold  and 
conveyed-   •   •  Gen.  St  1901,  |  7677. 

The  deed  recites  that  one  tract  was  bid  In 
by  the  treasurer  for  $10,  and  the  other  for 
$11.08,  and  that  the  assignments  of  the  cer- 
tificates were  for  $39.23  and  $43.43,  rrapec- 
tively.  The  aggregate  of  these  sums  Is  ^.41 
less  than  the  consideration  recited  In  the 
granting  clause  of  the  deed.  This  excess  of 
$2.41  Includes  the  Interest  on  the  taxes  of 
1894  and  1895  charged  against  the  land  be- 
fore the  date  of  the  assignment  accruing  be- 
tween that  date  Bnd  the  date  of  the  deed, 
S^tember  30, 1897,  a  period  of  84  days.  This 
excess  also  Includes  20  cents,  or  10  cents  on 
each  tract,  which  we  must  presume  was  for 
accruing  fees. 

The  proportion  between  the  amounts  for 
which  the  respective  tracts  were  sold  is  prac- 
tically the  same  as  the  proportion  between 
the  amounts  for  which  the  certificates  were 
assigned.  The  variance  Is  only  3  cents,  which 
may  be  accounted  for  by  rejecting  or  carry- 
ing out  the  fractions  of  a  cent  in  computa- 
tion (Troyer  v.  Beedy,  100  Pac.  476),  or  by 
the  fact  that  fees  accruing  after  the  tax 
sale  were  charged  equally  upon  each  parcel. 
The  proportion  existing  at  the  tax  sale  con- 
tinuing at  the  date  of  the  assignments  natu- 
rally leads  to  the  conclusion  that  the  Interest 
accruing  afterwards  should  be  likewise  ap- 
portioned. The  amount  paid  upon  the  as- 
signment of  the  certificate  on  each  tract, 
plus  this  proportion  of  this  accruing  Interest, 
and  10  cents  for  fees,  would  be  the  considera- 
tion for  its  conveyance.  The  oml^ion  of 
express  recitals  In  such  a  deed  which  has 
been  of  record  for  more  than  five  years  Is 
not  fatal.  If  other  ret^tals,  when  given  a 
fair  and  liberal  construction,  supply  the 
omission.  Penrose  v.  Cooper,  71  Kan.  725, 
81  Pac  489.  84  Pac.  116;  Gibson  v.  Trlsler, 
73  Kan.  897,  85  Pac.  413;  Havel  t.  Abstract 
Co.,  76  Kan.  336,  91  Pac.  790;  Robblns  T. 
Brower,  74  Kan.  113,  85  Pac.  815;  FuUIngton 
V.  Jobllng,  75  Kan.  817,  88  Pac.  968;  Gibson 
V.  Ast,  77  Kan.  458,  94  Pac.  801;  Gibson  v. 
Freeland,  77  Kan.  450,  94  Pac  782. 

It  Is  ai^ed  that  this  proportion  might 
have  been  different  in  one  or  both  of  these 
Intervening  years,  and  yet  the  aggregate  of 
taxes  and  interest  for  both  years  might  have 
been  in  the  same  proportion  at  the  date  of 
the  asslgnmentB  as  at  the  date  of  the  tax 
■ale,  and  Tarlons  computations  to  show  this 
result  are  presented.  In  one  of  these  com- 
putations the  taxes  for  1895  on  tract  num- 
bered 1  are  supposed  to  hare  been  $ao.75| 
and  for  1S9S,  $1;   while  the  taxes  upon 


tract  numbered  2  for  1895  are  supposed  to 
have  been  $1,  and  for  1896,  $21.  Computlug 
the  interest  od  these  amounts  from  the  date 
the  delinquent  taxes  were  properly  charged 
against  the  land,  and  including  the  other 
Items  about  which  there  is  no  dispute,  and 
adding  10  cents  for  costs  upon  each  tract, 
it  la  shown  that  $43.43  was  due  July  8.  1897, 
on  tract  No.  1,  and  $39.23  on  tract  No.  2, 
being  the  amounts  stated  in  the  certificates. 
In  another  of  theee  computations  it  Is  sup- 
posed that  the  taxes  on  tract  No.  1  were  $1 
In  1896  and  $23.36  In  1896,  and  on  tract  No. 
2,  $ia66  in  1896.  and  $1  In  1896.  Adding 
the  other  Items,  and  computing  the  interest 
as  before^  tbe  same  result  is  reached.  Ottaw 
tables  are  presented  varying  Qie  amounts  of 
tbe  taxes  in  each  year  wood  each  tract,  re- 
sulting in  tiie  same  amounts  due  upon  each 
tract  on  July  8th,  and  so  it  is  argued  tiiat 
it  is  Impossible  to  determine  from  this  deed 
what  the  taxes  for  these  intervening  years 
upon  each  tract  were,  and  that  without  this 
knowledge  we  hare  no  basis  upon  wblch  to 
compute  tlie  interest  between  tbe  date  of  the 
assignment  and  Ibe  date  ct  tba  deed,  and 
hence  that  It  cannot  be  detnmined  how  much 
of  this  $2.41  entered  into  the  consideration 
for  esdL  tract  If  the  computations  for  the 
first  illustration  given  above  are  carried  out, 
the  consideration  for  tract  No.  1«  at  the  date 
of  the  deed,  would  be  $44.64,  and  for  tract 
No.  2.  $40.43,  totaling  $85.07,  the  considera- 
tion in  the  deed;  while  the  computations  for 
the  second  illustration,  carried  out,  would 
give  $44.74  as  the  consideration  for  tract  No. 
1,  and  $40.33  for  tract  No.  2,  a  total  of 
$85.07.  Thus,  from  these  two  extreme  Illus- 
trations, It  will  be  observed  that  a  possible 
variation  of  10  cents  might  have  existed  in 
the  consideration  for  each  tract  at  the  date 
of  the  deed,  and  It  Is  contended  that  this 
renders  tbe  deed  void.  This  possibility  is 
based  upon  the  presumption  that  the  taxes 
upon  one  of  these  tracts  varied  from  $20.75 
in  one  year  to  $1  in  the  next,  and  will  not 
be  Indulged  to  defeat  a  tax  deed  of  record 
for  more  than  five  years.  Presumptions  are 
not  to  be  indulged  to  defeat  such  a  deed.  On 
the  contrary,  its  recitals  will  be  liberally 
construed  to  uphold  It  Penrose  v.  Cooi>er, 
supra;  Bynearson  v.  Conn,  77  Kan.  160,  94 
Pac.  205;  Gibson  v.  Larabee,  77  Kan.  243,  94 
Pac.  216;  Dye  v.  Railroad  Co.,  77  Kan.  488, 
94  Pac  785;  Robert  v.  Gibson,  99  Pac.  695. 
Where  the  consideration  stated  in  a  tax  deed 
is  less  than  the  true  amount,  the  conveyance 
Is  not  made  void  thereby  (Bowman  v.  Cock- 
rlU,  8  Kan.  311;  Davis  v.  Harrington,  35 
Kan.  196,  10  Pac  532;  Jones  v.  Garden  <aty 
[Just  decided]  104  Pac  — ),i  and,  if  tbe 
consideration  is  excessive,  the  deed  Is  not 
avoided  if  such  excess  can  be  accounted  for 
by  Including  charges  that  would  have  to  be 
paid  by  the  owner  before  recovering  the 
pTopat^,  although  ther  ought  not  to  be  In- 

^  Belwarlng  pending. 
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eluded  In  the  consideration.  Kennedy  t. 
Scott.  72  Kan.  359,  83  Pac.  071;  Martin  t. 
Garrett.  49  Kan.  131,  SO  Pac.  168;  Yogler 
T.  Start,  75  Kan.  831.  89  Pac.  653. 

In  GIbaon  v.  Kuefler,  69  Kan.  534,  77  Pac. 
282,  a  tax  deed,  covering  several  disconnect- 
ed tracts  of  land,  which  did  not  state  the 
amount  for  which  each  separate  tract  was 
convej-ed,  was  adjudged  Invalid  upon  Its 
face,  even  after  the  lapse  of  five  years  from 
the  date  on  which  it  was  recorded.  The  deed 
recited  the  sale  of  several  tracts  for  the 
taxes  of  1891,  stating  the  amount  for  which 
each  tract  was  sold,  the  payment  by  the 
purchaser  of  the  subsequent  taxes  for  the 
years  1892, 1893,  and  1894,  amounting  to  $66.- 
67,  without  speci^lng  the  several  amounts 
paid  upon  each  tract  The  consideration  was 
stated  in  the  granting  clause  at  a  gross  sum. 
The  difference  between  the  recitals  In  that 
deed  and  the  one  under  consideration  is  im- 
portant The  only  basis  for  an  apportion- 
ment of  the  subsequent  taxes  in  that  case 
was  the  amounts  paid  at  the  original  tax 
sale.  Here  we  have  not  only  these  amounts, 
but  we  also  have  the  amounts  paid  upon  the 
assignments  of  the  certificates,  only  84  days 
before  the  date  of  the  deed,  showing  that  the 
same  proportion  had  continued  down  to  that 
time  It  should  also  be  observed  that  In 
that  case  the  only  question  considered  was 
what  result  followed  when  a  tax  deed  cover- 
ing dlsctmnected  tracts  failed  to  show  how 
much  of  the  gross  consideration  was  charge- 
able against  each.  No  suggestion  was  made 
or  passed  upon  that  it  might  be  possible  to 
ascertain  from  the  face  of  the  deed  how 
much  W8S  paid  on  each  tract  by  presuming 
that  the  taxes  for  the  subsequent  years  were 
apportioned  in  the  same  ratio  as  In  the  year 
of  the  first  delinquency. 

In  the  later  case  of  Nagle  v.  Tleperman. 
74  Kan.  32,  65.  88  Pac.  969,  where  it  appeared 
that  the  two  tracts  included  In  the  deed  had 
been  araesaed  for  the  same  amounts  for  the 
year  1888,  the  court  said:  "If  they  con- 
tinued to  be  so  taxed  for  the  years  1689, 
1890,  and  1891— and  the  deed  does  not  show 
that  they  were  not  so  taxed — the  considera- 
tion for  the  conveyance  of  each  tract  could 
be  ascertained  by  simple  division."  While 
In  that  case  the  proportions  were  equal,  tlie 
division  by  two  fixed  the  amounts,  yet  the 
proportion  may  be  arrived  at  with  thfe  same 
certainty  where  the  amounts  are  unequal. 
The  decision  in  that  case,  however,  is  also 
based  upon  another  ground.  The  language 
quoted  was  not  necessary  to  sustain  the  con- 
clusion reached,  and  is  therefore  not  deci- 
sive. 

Another  objection  ui^ed  against  this  deed 
is  the  recital  In  the  granting  clause  that  the 
consideration  named  Is  the  amount  of  "taxes, 
costs,  and  interest"  instead  of  "taxes,  inter- 
est, and  penalty,"  according  to  the  language 
of  the  statute.  This  Is  the  form  of  the  re- 


cital appearing  In  the  deed  approved  lu  Nugle 
V.  Tiepermau,  supra,  and  Is  a  substantial 
compliance  with  the  statute.  Martin  v.  Gar- 
rett, 49  Kan.  131,  30  Pac.  168.  Indeed,  this 
is  the  precise  form  prescribed  by  statute 
where  only  one  tract  is  Included. 

The  objection  that  the  description  In  the 
granting  clause,  "the  real  property  last  here- 
inbefore described,"  applies  to  but  one  of  the 
tracts,  is  fully  met  by  the  opinion  In  Olbson 
V.  Shiner,  74  Kan.  728,  88  Pac.  259. 

Another  objection,  based  upon  the  suppos- 
ed insufflcleucy  of  the  seal,  is  unavailing. 
Clarke  v.  Tllden,  72  Kan.  574,  84  Pac.  189; 
Jackson  v.  McCarron,  77  Kan.  776,  96  Pac. 
402.  Extraneous  evidence  that  the  county 
used  a  dlffer^t  seal  afterwards.  If  admis- 
sible, did  not  overthrow  the  presumption 
that  the  one  used  at  the  time  the  deed  was 
executed  was  the  seal  of  the  county. 

We  conclude  that  the  tax  deed  was  Tatld, 
and  dlveBted  the  plaintiff,  Kessler.  of  the 
fee.  It  to  therefore  unnecessary  to  examine 
the  questions  arising  upon  the  shwUTB  deed, 
as  the  defendants  title  under  the  tax  deed 
must  prevail. 

A  motion  was  made  to  dismiss  this  pro- 
ceeding 'tor  the  reason  that  it  does  not  ap- 
pear that  the  amount  or  value  In  controven^ 
exceeds  fWO,  and  thra«  to  no  certificate  of 
the  jndge  tttaX  tbiM  ease  belongs  to  one  of 
the  excited  classes,  as  provided  In  section 
5019  of  the  General  Statutes  of  1901.  This 
action  was  tried,  the  Judgment  rendered,  and 
the  proceedings  taken  to  tbte  court  after 
the  section  referred  to  was  amended  by  chap- 
ter 256,  p.  406.  of  the  Laws  of  1907,  dispens- 
ing with  such  certificate.  As  this  action  In- 
volves the  title  to  real  estate,  and  as  no  oer^ 
tlficate  was  required  when  the  appeal  wom 
taken,  the  motion  U  overruled. 

The  Judgment  is  reversed  upon  the  petition 
In  error  filed  by  the  defendants  Polkosfcy 
and  wife,  with  directions  to  enter  Judgment 
la  their  favor  in  accordance  with  the  views 
expressed  In  tbto  opinion.  AU  the  Justices 
concar. 


(81  Kan.  «S) 

DOWNS  V.  RICH. 
(Supreme  Court  of  Kansas.   Nov.  6,  1900.) 

1.  Vendor  and  Pubchaskb  (J  231*)— Boha 
PiDE  PuROHASEBS— Quitclaim— Rkcobds. 

A  purchaser  of  real  estate  by  warranty  deed 
whose  grantor  hoUB  by  quitclaim  deed  only  will 
be  regarded  as  a  purchaser  Id  good  faith  not- 
withstaading  such  anitclaim  deeo.  If  bia  gran- 
tor's title  as  shown  oy  the  registry  record  u  ap- 
parently valid  and  clear,  and  he  has  no  notice  of 
any  defect  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  tl  61S-63D;  Dec.  Dig.  i 
231.*] 

2.  Vendob  and  Pubchasee  (S  231*)  — Bona 
Fide  Pubchasebs— Quitclaim— Reoobds. 

The  owner  of  real  estate  conveyed  It  by 
warranty  deed.  The  purchaser  did  not  place  the 
conveyance  upon  record  for  12  years.  While 
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racb  deed  was  withheld  from  record,  the  same 
owner  was  indaced  to  execute  &  quitclaim  deed 
to  tlie  land  as  an  accommodation  to  a  person 
who  represented  that  such  a  converance  waa 
neceasanr  to  remove  a  cloud  from  the  title.  The 
graotee  in  each  deed  placed  it  upon  record  and 
convered  the  land  by  warranty  deed  to  a  pur- 
chaser, who  paid  an  adequate  consideration 
therefofj  and  did  not  have  notice  of  anv  defect 
in  the  title,  nor  of  the  transection  in  which  his 

Santor  obtained  the  qnltelaim  deed.  Held,  that 
e  holder  of  the  last-named  warranty  deed  ob- 
tained a  good  title  to  the  land,  and  his  warranty 
deed  would  convey  a  good  title  to  bia  grantee. 

[E^.  Note.— For  other  casea,  see  Vendor  and 
Pnrchaaer,  Cent.  Dig.  U  618~S39;  Dea  Dig.  f 
ZSL*] 

(Syllabns  h7  the  Ooort) 

Bmr  from  District  Oonrt,  Wichita  Gotm- 
tj;   Gbarles  B.  Lobdell,  Jndge. 

ActlMi  b7  W.  H.  Rich  a^lnst  John  Downs. 
Judgment  for  plaintiff,  and  defendant  brings 
WTor.  Affirmed. 

H.  J.  Bone  and  J.  S.  West,  for  plaintiff  In 
error.  W.  M.  Glenn  (Wheeler  &  Swltzer,  of 
comisel),  for  def^idant  In  error. 

GRAVES,  J.  W.  H.  Rich  on  April  17, 
1906,  commenced  tbls  action  in  the  district 
court  of  Wichita  county  to  quiet  his  title 
to  the  land  in  controversy  against  the  claims 
of  John  S.  Downs,  who  was  asserting  own- 
ra«hip  thereto.  The  defendant  In  his  an- 
swer denied  the  claim  of  the  plaintiff,  and 
alleged  ownership  and  possession  In  himself, 
and  prayed  that  his  title  be  quieted  as 
agatast  the  claims  of  the  plaintiff.  Plain- 
tiff replied  by  a  general  denial.  The  case 
was  tried  to  the  court  without  a  jury,  and 
the  court  found  In  favor  of  Rich,  and  award- 
ed him  judgment  for  the  land.  Downs 
brings  the  case  here  for  review. 

The  district  court  upon  the  trial  found 
conclusions  of  fact  and  made  them  a  part 
of  the  Journal  entry,  as  follows:  "The 
court  finds  from  the  evidence  that  the  three 
quarter  sections  of  land  belonged  to  Leggett 
and  Butler,  and  on  March  4,  1883,  they  con- 
veyed It  by  warranty  deed  to  B.  M.  Ander- 
son, and  that  such  deed  was  filed  for  record 
In  the  office  of  the  register  of  deeds  for  Wich- 
ita county  on  August  16,  1905 ;  that  Ander- 
son conveyed  the  land  by  quitclaim  deed  to 
John  Downs,  the  defendant,  on  August  2, 
1905,  which  deed  was  filed  for  record  on 
August  18,  1905;  that  after  the  conveyance 
to  Anderson,  and  on  December  23,  1897,  the 
widow  and  devisee  of  Butler,  together  with 
Leggett,  conveyed  the  land  by  quitclaim  deed 
to  E.  A.  Robinson,  which  deed  was  filed  for 
record  on  April  27,  1898;  that  Robinson  con- 
veyed the  land  on  March  2,  1896,  to  Benja- 
min Warren  by  warranty  deed,  which  deed 
was  filed  for  record  on  May  4,  1898,  and 
Warren  conveyed  the  land  to  W.  H.  Rich, 
the  plaintiff,  on  October  12,  1905,  by  war- 
ranty deed,  and  that  deed  was  filed  for  rec- 
ord on  October  21,  1905;  that,  when  Leggett 


and  Mrs.  Butler  conveyed  the  land  to  Robin- 
son, the  deed  waa  executed  with  the  name  of 
the  grantee  blank,  and  they  were  paid  $100 
for  the  conveyance,  but  the  evidence  does 
not  show  who  paid  this  money,  except  that 
it  was  not  Robinson,  and  that  he  had  noth- 
ing at  all  to  do  with  the  matter  except  to 
allow  his  name  to  be  Inserted  In  the  deed 
from  Leggett  and  Butler,  and  to  mab:e  the 
warranty  deed  to  Warren,  all  of  which  was 
done  at  the  request  of  L.  S.  Dickey;  that 
Warren,  when  he  purchased  the  land,  had 
no  knowledge,  so  far  as  the  evidence  shows, 
of  the  prior  unrecorded  deed  from  Leggett 
and  Butler  to  Anderson;  that  for  several 
years  the  land  was  vacant  and  unoccupied, 
but  at  the  time  of  beginning  of  this  suit, 
and  ever  since  August  16,  1906,  It  was  In 
the  possession  of  Wm.  Reese  u  agent  of 
Downs,  the  defendant" 

As  conclusions  of  law  It  fonnd  as  follows: 
"And  as  conclusions  of  law  the  court  finds 
that  W.  H.  Rich,  the  plaintiff,  by  his  war- 
ranty deed  from  Warren,  acquired  the  same 
title  to  the  land  which  Warren  had,  and 
that  Warren  by  his  warranty  deed  from 
Robinson  acquired  the  complete  title  to  the 
land  free  and  clear  from  the  defect  of  the 
title  of  the  previous  unrecorded  warranty 
deed  from  Leggett  and  Butler  to  Anderson; 
that  the  defendant,  John  Downs,  acquiring 
the  title  of  Anderson  after  the  deed  to  War- 
ren had  been  recorded,  is  In  the  same  posi- 
tion as  Anderson  would  have  been  if  he 
had  been  the  defendant  and  had  made  no 
conv^ance  to  Downs." 

As  supplemental  to  and  explanatory  of 
these  conclusions,  it  appears  from  the  testi- 
mony that  some  person  whom  the  testimony 
falls  to  Identify  wrote  to  Leggett  requesting 
a  quitclaim  deed  to  the  lands  in  controvOTsy 
for  the  purpose  of  removing  a  cloud  from 
the  title.  Leggett  thinks  this  request  came 
from  one  of  the  county  officers  of  Wichita 
county.  He  thinks  the  county  treasurer,  or 
register  of  deeds,  but  Is  not  certain.  L^- 
gett  In  reply  to  the  request  wrote  that  they 
had  long  bef<»re  conveyed  the  land,  and  did 
not  have  any  right  or  Interest  therein,  but, 
If  It  was  necessary  to  remove  a  cloud  from 
the  title,  they  wonid  be  glad  to  assist  in  any 
way.  Subsequently  they  received  quitclaim 
deeds  prepared  and  ready  to  be  acknowledg- 
ed. They  were  also  requested  to  obtain  cer- 
tified copies  of  other  papers  relating  to  the 
title;  and  $100  was  sent  to  pay  them  for 
their  trouble.  The  papers  were  duly  ob- 
tained and  sent  by  mail  to  the  person  mak- 
ing the  request,  but  who  it  was  Leggett 
could  not  state.  The  name  of  the  grantee 
In  the  quitclaim  deeds  was  left  blank.  The 
deeds  subsequently  appeared  In  the  posses- 
sion of  L.  8.  Dickey,  the  register  of  deeds 
of  Wichita  county.  How  ho  obtained  them 
does  not  appear.  The  only  evidence  upon 
the  subject  Indicates  that  he  had  no  com- 
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monlcation  with  Leggtftt  eoncernlDg  the 
transaction.  Dickey  Induced  £iw  A.  Bobln- 
Km  to  p^mlt  bl8  name  to  be  written  in  the 
deeds  as  grantee,  and  also  to  execute  a  war- 
ranty deed  to  Benjamin  Warren.  Jr.  Bobln- 
Bon  had  no  interest  in  or  knowledge  of  the 
transaction,  and  permitted  the  use  of  lila 
name  merely  to  accommodate  Dickey.  All 
the  evidence  upon  the  subject  Indicates  that 
Dickey  was  not  acting  for  Warren,  and  had 
not  bad  any  communicatitm  with  faim  upon 
the  subject.  Who  furnished  the  ?100  sent 
to  L^gett,  or  who  sent  It.  does  not  appear. 
Warren  resided  at  Peoria,  m.,  where  he 
was  engaged  u>  a  dealer  in  grain.  The  evi- 
dence does  not  show  that  he  had  any  actual 
personal  knowledge  of  the  condition  of  the 
tlQe  when  he  accepted  and  paid  for  the 
deed.  Nw  is  it  shown  by  whom  the  deed 
was  dellT«ed  to  him  nor  to  whom  he  paid 
the  purchase  price. 

There  la  quite  an  eztenslTe  eorreq>ondence 
uid  some  oral  evidence  showing  that  J.  O. 
Donnell,  vrbo  was  county  treasurer,  trans- 
acted a  large  amount  of  business  for  Ben- 
jamin Warren,  Jr.,  In  buying  real  estate  and 
paying  taxes,  but  nothing  to  show  that  the 
land  in  caattoveny  was  the  subject  of  any 
of  this  correspondence  or  was  considered  by 
ritlier  of  them.  From  this  the  plalntut  la 
errw  infers  that  Donnell,  acting  for  Warren, 
obtained  the  quitclaim  deed  from  Leggett 
and  Butler,  and  caused  Dickey  to  use  Robin- 
son as  a  "straw  man"  toe  the  purpose  of 
completing  a  good  title  to  Warren.  ■  In  that 
case  Donnell  must  have  known  the  entire 
transaction,  and,  being  the  agent  of  Warren, 
his  knowledge  would  be  Imputed  to  Warren. 
This  conclusion  would  require  a  very  robust 
interpretation  of  the  testimony,  but.  If  the 
trial  court  had  so  found,  this  court  might 
have  hesltoted  before  disturbing  the  finding, 
but^  since  tbe  trial  court  found  the  contrary, 
we  are  unable  to  say  that  there  is  no  evi- 
dence to  Justify  bis  conclusion. 

It  Is  argued  with  much  force  that  Warren 
stands  In  the  same  attitude  as  thougb  he 
were  holding  under  a  quitclaim  deed,  and 
should  be  held  to  the  same  diligence  In 
searching  the  records  for  outstanding  con- 
vayances,  liens,  incumbrances,  and  equities 
of  all  kinds  ttiat  Is  required  of  one  who 
takes  a  quitclaim  deed.  Tbe  trouble,  how- 
ever,  with  this  contention  is  that  Warren 
did  not  take  a  quitclaim  deed,  but  received 
a  deed  of  warrant  for  which  he  paid  a  val- 
uable and  adequate  consideration.  The  law 
relating  to  quitclaim  deeds  does  not  there- 
tfoe  apply  to  him.  His  rights  are  not  alTect- 
ed  by  the  fact  that  bis  grantor  held  under 
a  quitclaim  deed  only.  Melkel  v.  Borders, 
12&  Znd.  629,  29  N.  m  29;  Winkler  v.  Miller. 
M  Iowa,  476,  6  N.  W.  698;  Finch  v.  Trent. 
8  Tex.  Civ.  App.  668,  22  S.  W.  132,  24  S.  W. 
079;  Sherwood  v.  Moelle  {C  0.)  38  Fed  478. 
1  L.  B.  A.  TOT ;  United  States  t.  Land  Co., 


148  U.  S.  81,  13  Sap.  Ct  468.  87  L.  Ed.  354; 
Stanley  v.  bchawalby,  162  U.  8.  2B&,  16  Sup. 
Gt  754,  40  Ed.  960;  Babcock  v.  WeUs, 
25  B.  I.  23,  64  Atl.  696,  106  Am.  St  Rep. 
848.  This  case  baa  a  note  In  which  are  col- 
lected a  large  number  of  cases  upon  various 
questions  relating  to  quitclaim  deeds.  At 
tbe  time  Warren  received  his  warranty  deed 
from  Robinson,  the  record  s&owed  a  quit- 
claim deed  from  Leggett  and  Butler  to  Rob- 
inson which  was  the  only  conveyance  of  any 
kind  disclosed  by  the  record  in  which  they 
were  grantors.  At  this  time  Warren  does 
not  appear  to  have  had  notice  that  there 
was  any  infirmity  in  his  grantor's  title.  Un- 
der such  drcumstances,  it  seems  ttiat  he  act- 
ed with  at  least  ordinary  care  and  pnid«ice 
in  taking  the  warranty  deed,  and  ought  to 
be  protected  against  an  unrecorded  convey- 
ance. The  deed  of  B.  M.  Anderson  had  been 
negligently  withheld  from  record  for  12 
years.  A  man  who  ignores  the  requiremeits 
of  the  registry  laws  In  this  manner  is  not 
entitled  to  any  great  consideration  If  he  Buf- 
fers thereby.  By  negligently  withholding  a  * 
deed  from  record  an  invitation  Is  given  to 
those  so  disposed  to  mislead  and  defraud 
whoever  may  thereafter  wish  to  deal  with 
the  land  conveyed.  Such  a  practice  should 
not  be  encouraged. 

Finally,  it  is  urged  that  Downs  placed  bis 
deed  on  record  five  days  before  tbe  deed  to 
Rich  was  recOTded;  but  tbat  fact  seems  to 
be  ImmaterlaL  Dowmi  held  under  a  con- 
veyance from  Anderson,  who  had  nothing 
to  convey,  his  rights  having  been  extinguish- 
ed by  tbe  recorded  conv^ance  to  Warren; 
and.  since  Warren  held  a  good  title,  he  could 
convey  it  to  Rich,  which  be  did.  We  think 
the  conclusions  of  the  trial  court  are  Justi- 
fied under  the  facts. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  tbe  Justices  concurring 

(SL  Kan.  148) 

LOCKE  et  al.  t.  WILET. 
(Snpreme  Court  of  Kansas.   Nov.  6,  1909.) 

1.  WAREnOUSElCBN  ({  24*)— STORAGE  IH  DlT- 

FERENT  Building  Than  Aobbbd— Lxabil- 

ITY  FOB  Loss. 

A  warehouseman  who  contracts  to  store 
tbe  goods  of  anotlier  in  a  brick  building,  but  in 
violation  of  bis  agreement  stores  them  in  an 
adjoining  wooden  building,  sheeted  with  Iron, 
which  ia  less  secure,  and  the  goods  are  burned  in 
a  6re  which  did  not  destroy  the  bridt  building, 
or  its  contents,  is  liable  for  the  loss  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men. Cent.  Dig.  H  49-61;  Dec.  Dig.  |  24.*] 

2.  WABBBOUSEUEn  (1  24*)— Cabe  REquiBED 
IN  Genebal. 

In  the  absence  of  an  express  agreement,  the 
law  implies  that  a  waTehoaseman  for  comuensa- 
tion  wili  exercise  reasonaUe  care  to  protect  uid 
preserve  property  intrusted  to  him  for  safe-keep- 
ing, and  Imposes  a  liability  for  a  loss  resulting 
from  hia  failure  in  that  respect. 

[Bd.  Note.— For  other  cases,  see  Warahonse- 
men.  Cent  Dig.  {  48;  Dec.  Dig.  8  24.*] 
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8.  Wabbhovbeubii  (|  24*)— Oabx  rxquibbd— 
Pu.cs  or  Stouoi. 

He  U  not  an  inflarer  of  sooda  received  for 
Btoragej  nor  is  he  required  to  provide  a  build- 
ing which  is  gecuni  from  danger  from  within  or 
-  without  that  could  not  be  foreseen  or  provided 
against.  He  is  required  not  only  to  place  such 
goods  in  a  building  reasonablv  adequate  and  safe 
against  danger  from  within,  but  should  exercise 
dae  care  to  store  them  in  a  lAace  where  they 
will  not  be  exposed  to  onuBuai  hasaida  from 
without. 

[Ed.  Note.— For  other  cases,  see  Waiehouse- 
Cant  Dig.  H  48.  4»,  61-64;  Dee.  Dig.  { 

4.  Action  (5  45*)— Acnowa  fob  Ix)S8— Peti- 
tion— E>XFBBS8  AND  IUFI,IZD  AQBBBUENT. 

In  an  action  to  recover  for  the  loss  of  goods 
Intmsted  to  a  warehouseman,  it  Is  comiKtent  for 
the  owner  to  set  up  his  cause  of  action  In  two 
counts,  one  upon  an  express  agreement  as  to 
the  character  of  the  building  in  which  the  goods 
are  to  be  stored  and  the  care  to  be  ezercisecL  an- 
other based  on  the  implied  undertaking  of  the 
warehoaseman  to  exercise  reasonable  care  in 
providing  an  adeqnate  and  safe  place  for  the 
gooAi  ddivered  to  nim  for  safe-keeping. 

iEd.  Note.— S\it  other  cases,  sm  Action,  Cent 
r.  i  431 ;  Dee;  Dig.  |  45.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  George  W.  Wiley  against  E.  R. 
Locke  and  others,  copartners.  Judgment  for 
plnlntlfCf  and  defendants  bring  enor.  Af- 
firmed. 

F.  F.  Prlgg  and  C  M.  WllliamB,  for  plain- 
tiffs in  error.  A.  C  MaUor,  for  defeidant  in 
error. 

JOHNSTON,  C.  J.  The  appellants,  who 
were  doing  business  under  the  partnership 
name  of  the  "City  Transfer  Company,"  re- 
ceived the  household  goods  of  George  W. 
Wiley  for  storage,  and  shortly  afterwards 
the  goods,  as  well  as  the  building  In  which 
they  were  stored,  were  destroyed  by  a  fire 
which  originated  In  a  livery  stable  adjoining 
the  warehouse.  In  his  petition  Wiley  alleged 
that  he  made  a  verbal  agreement  with  ap- 
pellants to  place  and  keep  his  goods  on  the 
ground  floor  of  a  brick  building,  that  appel- 
lants failed  to  put  the  goods  in  their  brick 
building,  but.  Instead,  had  stored  them  in 
an  adjoining  wooden  structure  covered  with 
corrugated  Iron,  which  was  consumed  by 
fire.  It  was  averred  that  the  brick  ware- 
house of  appellants  was  not  burned,  and 
that  If  the  goods,  which  were  of  the  value 
of  $435,  had  been  stored  there,  in  accord- 
ance with  the  verbal  agreement,  there  would 
have  been  no  loss,  in  a  second  count  of  the 
petition,  there  was  an  averment  of  the  de- 
livery of  the  goods  to  appellants  as  ware- 
housemen, and  that  without  the  knowledge 
of  appellee  they  placed  them  In  a  wooden 
building  sheeted  with  iron  that  was  within 
1^  feet  from  a  livery  bam,  a  dilapidated, 
wooden  structure  containing  great  quanti- 
ties of  hay  and  other  inflammable  material. 


and  which  was  generally  recognlEed  as  a  flre 
trap,  and  that  a  fire  originated  in  this  bam, 
which  was  communicated  to  the  adjolnlug 
warehouse  and  destroyed  the  goods  of  appel- 
lee, and,  further,  that  the  failure  of  the  ap- 
pellants to  provide  an  adequate  building 
and  proper  facilities  for  the  safe-keeping  of 
the  goods  turned  over  to  them  was  a  yiota- 
tion  of  their  duty  as  warehousemen,  which 
made  them  liable  for  $435,  the  amount  of 
the  loss  sustained.  The  appellants'  answer 
denied  the  making  of  the  verbal  agreement 
alleged  by  the  appellee,  and  then  set  forth  a 
copy  of  a  printed  and  written  retcelpt,  which 
it  was  allied  constituted  the  agreement  be- 
tween the  parties  and  which  contained  pro- 
visions differing  gi-eatly  from  those  of  the 
alleged  verbal  agreement.  The  trial  result- 
ed in  favor  of  Wiley,  who  was  awarded 
$436,  the  ralne  of  the  goods  destroyed.  The 
court  denied  a  motion  of  appellants  asking 
that  the  appellee  be  required  to  elect  upon 
which  ground  of  his  petition  he  would  seek 
a  recovery,  and  of  this  ruling  complaint  Is 
made.  There  was  no  occasion  to  make  an 
election.  But  one  cause  of  action  was  plead- 
ed, and  only  one  recovery  was  sought.  That 
was  for  the  loss  of  Uie  appellee's  goods 
through  a  failure  of  appellants  to  take  prop- 
er care  of  them.  The  flrst  count  pleaded  a 
liability  of  appellants  because  of  a  breach  of 
an  express  agreement  as  to  the  conditions  of 
storage,  and  the  second  was  upon  the  Implied 
undertaking  of  a  warehouseman  for  compen- 
sation that  he  would  exercise  reasonable  care 
In  providing  an  adequate  and  safe  place  for 
the  goods  placed  In  his  keeping.  Both 
counts  are  based  on  the  same  transaction, 
and  between  them  there  is  no  such  incon- 
sistency as  will  prevent  the  uniting  of  them 
in  the  same  action.  A  pleader  Is  permitted 
to  set  up  his  cause  of  action  in  different 
forms  In  order  to  meet  the  exigencies  of  the 
proof.  The  failure  of  the  appellee  to  prove 
a  breach  of  the  express  agreement  Is  no  rea- 
son why  he  should  not  establish  the  breach 
of  the  Implied  undertaking.  Edwards  v. 
Hartshorn,  72  Kan.  19,  82  Pac.  520,  1  I*  K. 
A.  (N.  8.)  1050;  Berry  t.  Gralg,  76  Kan.  S4^ 
ftl  Pac.  813. 

Whether  the  verdict  of  the  Jury  was  found- 
ed on  the  flrst  or  second  count  of  the  peti- 
tion Is  not  disclosed  by  the  record.  There 
was  a  general  Qndlng  In  favor  of  the  appel- 
lee, and  It  appears  that  the  appellants  did 
not  ask  for  special  findings  or  take  any  steps 
to  learn  the  basis  of  the  verdict  There  was 
testimony  tending  to  show  an  express  agree- 
ment to  store  the  goods  in  a  brick  building, 
and  also  that  goods  stored  In  that  building 
were  not  injured  by  the  flre  which  destroyed 
the  adjoining  wooden  one.  Assuming  that 
there  was  such  an  agreement,  it  follows  that 
the  placing  of  the  goods  In  a  different  build- 
ing, which  subjected  them  to  a  risk  not  con- 
templated by  the  parties,  and  wherein  thiy 
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were  destroyed  by  fire,  makes  the  appellants 
liable  for  tbe  resulting  loss.  An  agreement 
to  keep  property  In  a  certain  kind  of  a  build- 
ing Is  not  satlsaed  by  placing  and  keeping 
it  In  a  different  kind  of  a  warehouse,  and 
especially  one  less  secure  than  the  kind  of 
warehouse  provided  for  In  tbe  agreement. 
McSherry  v.  Blanchfleld,  68  Kan,  SIO,  75  Pac 
121.  WUey  had  a  right  to  insist  on  the  se- 
curity and  every  advantage  there  is  In  a 
brick  warehouse,  and  when  appellants  stored 
the  goods  In  another  building,  where  they 
were  burned,  they  made  themselves  liable  for 
the  value  of  the  goods  destroyed.  In  a  sim- 
ilar case  the  Supreme  Court  of  Minnesota 
held  that:  "Where  goods  have  been  removed 
by  the  bailee  from  an  agreed  to  another 
place  of  storage  without  notice  to  or  consent 
of  tbe  bailor  and  are  destroyed  by  fire,  tbe 
bailee  Is  liable  In  an  action  at  law  for  the 
reasonable  market  value  of  the  goods. 
Schouler  on  Bailments,  |  106.  Such  a  state 
of  facts  makes  out  a  case  of  the  defendant 
having  taken  the  plaintiff's  goods  to  a  place 
where  he  had  no  right  to  take  them.  There- 
fore he  must  pay  for  the  goods."  McCurdy 
T.  Wallblom  Furniture  &  Carpet  Co.,  94 
Minn.  32(5,  102  N.  W.  878;  Hudson  v.  Colum- 
bian Ti-ansfer  Co.,  137  Mich.  256,  100  N.  W. 
402,  100  Am.  St  Rep.  679;  LlUey  v.  Double- 
day,  L.  R.  7  Q.  B.  D.  510;  St  Losky  v.  Da- 
vidson, 6  Cal.  643;  Hatchett  &  Bro.  v.  Gib- 
son, 13  Ala.  587;  Butler  v.  Greene,  49  Neb. 
280,  68  N.  W.  496;  80  A.  &  B.  Encyc.  of  L.  63. 

Complaint  is  made  of  tbe  admission  of  tes- 
timony showing  the  character  and  situation 
of  the  livery  stable  adjoining  the  building  in 
which  the  goods  were  stored  and  in  which 
the  fire  originated.  Exception  was  also  tak- 
en to  the  Instrnctlon  that  "it  Is  tbe  duty  of 
warehousemen  to  fiirnleh  a  building  that  Is 
reasonably  fit  and  safe  for  storage,  and  if  the 
building  prove  unsafe,  and  property  stored 
therein  Is  damaged  cr  destroyed  by  lire,  the 
warehouseman  will  be  held  liable  for  the  loss 
If  they  fall  to  exercise  due  and  reasonable 
care  In  fumlBhlng  said  building."  It  Is  In- 
sisted that,  as  the  fire  did  not  originate  In 
the  warehouse,  but  from  w^Itbout  any  tes- 
timony of  the  conditions  outside  of  the  ware- 
house was  not  admissible,  and,  further,  that 
there  was  no  occasion  for  submitting  to  the 
Jury  the  question  of  appellant's  negligence  In 
storing  the  goods  close  to  the  livery  stable. 
Evldentty  this  testimony  and  the  instruction 
based  upon  it  was  submitted  under  the  aver- 
ment that  the  appellants  bad  failed  to  exer- 
cise the  care  that  the  law  requires  of  a  bailee 
for  hire.  When  appellee  proved  that  he  had 
intrusted  bis  goods  to  appellants,  who  were 
unable  to  return  them  because  they  were 
burned,  it  then  devolved  upon  appellants  to 
show  that  the  loss  did  not  occur  through  any 
^vant  of  care  on  their  part  A  warehouseman 
In  not  an  Insurer  of  goods  received  for  stor- 
age, nor  is  he  required  to  provide  a  building 
secure  against  all  danger  from  outside  risks. 
The  law  does  require  that  he  shall  exercise 


due  care  and  reasonable  precaution  to  protect 
and  preserve  property  placed  In  his  custody ; 
that  Is,  such  care  as  an  ordinarily  prudent 
person  engaged  In  that  business  Is  In  the 
habit  of  exercising  towards  property  Intrust- 
ed to  him  for  safe-keeping.  He  should  not 
only  store  them  In  a  building  reasonably  ade- 
quate and  safe  against  danger  from  within, 
but  should  exercise  due  care  to  store  them  in 
a  place  where  they  will  not  be  exposed  to  un- 
usual hazards  from  without  There  was  tes- 
timony that  the  goods  were  put  In  this  sheet- 
ed building,  about  14  Inches  from  an  old  liv- 
ery bam,  made  of  pine  Iumt>er,  containing 
large  quantities  of  hay,  that  hay  protruded 
through  tbe  cracks  of  the  stable,  and  all 
along  the  edge  of  the  building  there  was  bay 
which  had  been  thrown  out  of  the  mangers. 
In  addition,  It  was  draped  with  cobwebs. 
This  Infiammable  material  was  immediately 
against  the  wooden  building  In  which  the 
goods  were  stored.  Whether  the  storing  of 
the  goods  in  close  proximity  to  the  stable 
where  there  was  such  a  litter  and  so  much  in- 
flammable material,  exposed  to  Ignition  by 
those  using  the  livery  stable,  was  due  care, 
was  fairly  a  question  of  fact  for  the  Jury.  A 
like  question  arose  In  Judd  t.  New  York  &  T. 
S.  S.  Co.,  117  Fed.  206,  64  C.  C.  A  238,  where 
property  stored  In  a  warehouse  was  burned 
by  a  fire  which  originated  In  an  adjoining 
building  owned  by  another.  It  was  contend- 
ed that  If  proper  precautions  were  taken 
against  fire  In  the  warehouse  Itself,  no  re- 
sponsibility could  arise  by  reason  of  a  fire 
starting  on  and  communicated  from  adjoining 
premises  not  owned,  or  occupied,  or  control- 
led by  the  warehouseman,  since  the  fire  was 
so  violent  in  character  as  to  defy  any  resist- 
ance that  could  possibly  be  opposed  to  it 
The  court  ruled  against  this  contention,  hold- 
ing that:  "The  fact  that  a  carrier,  which 
placed  goods  received  for  shipment  In  its 
warehouse,  took  adequate  precaution  against 
fire  on  Its  own  premises,  does  not  exonerate 
it  from  liability  as  a  matter  of  law,  for  the 
destruction  of  the  goods  from  a  fire  originat- 
ing on  adjoining  premises,  although  such  fire 
was  80  violent  that  it  was  impossible  to  pre- 
vent it  from  spreading  to  Its  own  building, 
where  It  had  full  knowledge  of  the  manifest 
danger  to  Its  own  premises  arising  from  the 
especially  hazardous  condition  of  those  ad- 
joining, and  took  no  means  to  guard  against 
it  Under  such  cltcnmstances.  It  may  have 
been  culpable  negligence  and  a  breach  of 
doty  of  a  bailee  for  hire  to  place  the  goods  in 
such  warehouse."  In  Prince  &  Co.  v.  Com- 
press Co.,  112  Mo.  App.  49,  86  8.  W.  873,  a 
warehouseman  stored  goods  In  a  building 
close  to  a  river,  and  be  was  held  bound  to 
the  exercise  of  care  in  order  to  protect  the 
goods  against  the  breaking  of  a  dike  and  the 
overflow  of  the  river,  and  that  If  he  failed  to 
exercise  due  care  he  was  liable  for  damages 
caused  by  the  flood,  although  be  had  nothing 
to  do  with  tbe  dike  and  was  under  no  duty 
to  repair  the  same  so  as  to  prevent  the  over- 
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flow  of  the  river.  See,  alBO,  Barron  et  aL 
V.  Eldredge  et  al.,  100  MaBS.  455,  1  Am.  B^. 
126 ;  Vincent  y.  Rather,  31  Tex,  77,  98  Aan. 
Dec.  516 ;  Dleterie  v.  Bekin,  143  Cal.  68a,  77 
Pac.  664  ;  80  A.  &  B.  Encyc.  ot  L.  45. 

The  circnmstances  brought  out  In  the  tes- 
timony, iucludlns  some  not  stated,  were  suffl- 
clent  to  warrant  the  court  In  submitting  to 
the  Jury  the  question  whether  the  appellants 
exercised  such  care  towards  the  goods  as  the 
law  requires  of  warehousemen. 

No  substantial  error  Is  found  In  the  pro- 
ceedings, and  therefore  the  Judgment  will  be 
Affirmed.  All  tbe  Justices  concur. 

(81  Kbs.  ISS) 

COX  et  al.  T.  MISSOUBI,  K.  ft  T.  RT.  CO. 

(Supreme  Court  of  Kansas.    Nov.  6,  1809.) 

Cabbiebs  (g  20*)— FUBNISHINO  FfiliaHT  Oabs 
—Sufficiency  of  Application. 

Aq  application  for  freight  cars  under  the 
reciprocal  aemurr&Re  law  (Laws  1005,  p.  670, 
c.  345,  fi  ^  is  insufficient  to  permit  recovery  of 
penalty  for  failure  of  the  carrier  to  comply 
therewith,  nectiOD  3  requiring  that  it  shall  state 
amoDg  other  things,  the  time  they  are  desired, 
and  the  application  mentioniog  no  time,  as  to 
treat  the  abseiu^  of  such  statement  to  mean 
"now"  would  be  legislation,  and  not  Interpre- 
tation. 

_[Sd.  Note.— For  other  cases,  see  Garrien, 
Dec.  Dig.  S  20.*] 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  W.  D.  Oox  and  another  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  defendant,  PlalnttCCs 
bring  error.  Affirmed. 

Chrla  Rltter  and  Frank  R.  Forrest,  for 
plalntUIs  In  error.  John  Madden  and  W.  W. 
Brown,  for  defendant  In  error. 

PER  CURIAM.  The  question  to  be  de- 
cided iB  whether  an  application  fbr  freight 
cars  under  ttie  provlalons  of  the  reciprocal 
demurrage  law  was  sufficient  to  pennlt  the 
recovery  of  penalties  for  the  failure  of  the 
defendant  company  to  comply  "with  the  re- 
quest The  application  was  as  follows: 
"Blsmore,  Kansas,  Not.  9,  1906.  Agrait,  M. 
K.  A:  T.  Ry.,  Blsmore,  Kansas:  nease  set 
on  your  ride  track  here  two  box  cars  suitable 
for  Iradlng  with  shelled  com,  to  be  shipped 
to  Rosedale,  Kansas.  W.  D.  Cox  ft  Son.*' 
The  statute  provides  that:  "When  the  own- 
er, manager  or  shipper  of  any  freight  of  any 
kind  shall  make  application  In  writing  to  any 
superintendent,  agent  or  other  person  In' 
charge  of  transportation  of  any  railroad 
company,  receiver  or  trustee  operating  a  line 
of  railway,  at  any  point  that  cars  are  desired 
upon  which  to  ship  any  freight,  It  shall  be 
the  duty  of  sach  lallroad  company,  trustee 
or  other  person  In  cha^e  thereof  to  supply 
the  number  of  cars  so  required  at  the  point 
indicated  In  the  application  within  a  rea- 
sonable time  thereafter,  not  to  exceed  six 
days  from  the  receipt  of  snch  application. 


and  shall  supply  such  cars  to  the  person  or 
persons  so  applying  therefor  In  the  order 
in  which  such  applications  are  made,  with- 
out giving  preference  to  any  person ;  provld- 
ed>  if  the  application  be  for  ten  cars  or 
less,  the  same  shall  be  furnished  In  three 
days;  and  provided  further,  that  if  the  ap- 
plication be  for  thirty  cars  or  more,  the 
railway  company  may  have  ten  full  days 
in  which  to  supply  the  cars.  Said  applica- 
tion for  cars  shall  state  the  number  of  cars 
desired,  the  place  at  which  they  are  desired, 
and  the  time  they  are  desired;  provided, 
that  the  place  designated  shall  be  at  8<Hae 
station  or  poblic  switch  on  the  line  of  Its 
road."  Laws  1905,  pp.  670,  571,  c.  S45,  H  2, 8. 

In  the  application  in  this  case  no  mention 
is  made  of  the  time  when  the  cars  were 
desired ;  but  It  Is  Insisted  that  the  abseice  of 
this  statement  should  be  Interpreted  to  mean 
that  they  are  wanted  now.  To  so  construe 
the  statute  would  be  to  excise  one  of  the  three 
material  statutory  requirements.  This  would 
be  l^islatlon,  and  not  interpretation.  In 
Patterson  v.  Railway  Co.,  77  Kan.  236,  94 
Pac  138,  15  L.  B.  A.  (N.  3.)  733,  the  words 
"at  once"  In  such  an  application  were  held 
to  be  the  equivalent  of  "to-day,"  and  there- 
fore sufficient;  but  In  this  case  there  are 
no  words  relating  to  time  to  be  construed. 
The  district  court  did  not  err  In  refusing  to 
read  into  the  application  a  material  require- 
ment which  the  plaintiff  had  omitted.  There 
Is  no  hardship  in  requiring  the  shipper  to 
observe  the  simple  and  plain  provisions  of 
the  statute  If  he  wishes  to  recover  penalties 
for  its  violation. 

The  Judgment  Is  affirmed. 

(81  Kan.  203> 
STATE  V.  H.  ILGNBB  ft  CO. 
(Supreme  Court  of  Kansas.   Nov.  0,  1009:) 

1.  CoNTHMPT  (8  66*)- Appeal— QuESTioMS  o» 
Fact. 

In  a  proceeding  against  defendant  f<^  vio- 
lation of  an  Injanction  against  the  sale  of  In- 
toxicating liquors  at  a  certain  place,  the  finding 
of  the  lower  court  that  the  uguors  sold  were 
intoxicating,  based  on  sufficient  evUenee,  Is  not 
reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Oontempt 
Cent  Dig.  i  235;  Dec  Dig.  |  0«.*] 

2.  Intoxioatiho  Liquons  (i  279*)— Injtjho- 
TioN  AOAiNST  Salb— Violation- Defenses. 

It  Is  no  defense  that  a  person  chai^d  with 
violating  an  injunction  prohibiting  the  sale  of 
intoxlcatiog  liquors  in  a  certain  boildiog  did  not 
know  the  llquon  were  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  414 :  Dec.  Dig.  |  279.*] 

Appeal  from  Court  of  Common  Pleas,  Wy< 
andotte  County ;  L.  C.  True,  Judge. 

H.  Ilgner  ft  Co.  was  found  guilty  of  violat- 
ing an  Injunction,  and  appeals.  Affirmed. 

John  A.  Hale,  H.  E.  Dean,  and  R.  J.  Hlg- 
glns,  for  appellant  F.  S.  Jackson,  Atty.  Gen., 
and  0.  W.  Tritftett,  for  the  State. 
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PBB  CURIAM.  H.  Ilgner  was  charged 
wlUi  havlnff  violated  an  order  of  Injunction 
made  by  the  conrt  of  common  pleas  of  Wyan- 
dotte county  prohibiting  Urn  from  selling  in- 
toxicating llQuor  at  a  certain  building  in 
Kansas  City,  Kan.  Upon  the  trial  It  was 
tihown  that  he  sold  at  snch  .place  liquors 
known  and  called  "Gold  Foam"  and  ''Health 
Halt."  TRiether  these  liquors  were  Intozl- 
eating  or  not  was  the  Chief  question  in  dis- 
pute ni>on  the  triaL  The  court  found  and  de- 
cided that  th^  were  intoxicating.  There  was 
amide  evidence  to  Justify  this  finding,  and 
derefore  tbat  question  cannot  be  inquired 
Into  this  court  Hie  plea  that  he  did  not 
know  It  was  intoxicating  Is  nnaTaillng.  A 
man  who  sells  Uqnor  as  a  beverage  must 
know  that  it  Is  not  intoxicating.  He  takes 
the  chances,  and  not  the  "state. 

The  Judgment  of  the  court  is  affirmed. 


ifLKm.  9ii 

MORRIS  ft  CO.  T.  LUNN. 

(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

Mabteb  and  Sebvant  (S  190*)— Injuries  to 
Sebtant— Feixow  Bbsvantb— Fobeuan. 
SeveiBl  laboien,  over  whom  a  foreman  bad 
been  appointed  to  ovenee  and  direct  their  work, 
were  engaged  ia  moving  bones  from  the  defend- 
ant'a  pressroom  to  a  dump,  by  tbe  use  of  trucks 
passing  over  a  gangway  six  feet  wide,  elevated 
five  feet  above  the  surface  below.  Two  laborers 
were  pushiiv  one  of  tfaese  loaded  trucks  along 
this  gangway,  when,  the  truck  becoming  stalled, 
the  foreman  ordered  them  to  hurry  up,  and  ex- 
claimed, "Pull  it  up,"  at  the  same  time  seizing 
one  of  the  wheels  of  the  track,  and  gave  it  a 
jttk  which  caused  the  shafts  to  turn  suddenly, 
striking  the  plaintiff's  legs  and  knocking  him 
from  the  gangway,  whereby  be  was  injured.  Al- 
though the  foreman  was  negligent  In  bis  conduct 
caoBiDg  the  injury  as  found  by  the  jury,  still 
this  negligence  was  tliat  of  a  fellow  servant,  and 
the  plaintiff  cannot  recover.  Following  Atchi- 
son, TT.  ft  S.  F.  R-  Co.  V.  Moore.  29  Kan.  632; 
Brick  Co.  T.  Shanks.  69  Kan.  S06.  76  Pac.  856; 
Bridge  Co.  v.  Miller,  71  Kan.  13,  80  Pac.  18; 
Crist  r.  Light  Co.,  72  Kan.  135,  83  Pac.  199. 

[Bd.  Noter— For  other  cases,  see  Master  and 
SuTsnt,  Cent  Dig.  H  440-4^4;  Dec  Dig.  | 

ua«] 

Smith,  X,  dbsenting. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wy- 
andotte County ;  L.  C.  True,  Judge. 

Action  by  Charles  Lunn  against  Morris  & 
Co.  Judgment  for  plaintiff,  and  defendant 
brti^  error.  Reversed  and  r^anded. 

O.  L.  Miller,  Miller,  Buchan  ft  Miller,  and 
Samuel  Maher,  for  plaintiff  in  error.  Bird  & 
Pope,  for  defendant  in  error. 

BENSON,  J.  The  plaintiff  was  one  of  12 
laborers  engaged  in  moving  bones  from  the 
pressroom  In  the  defendant's  packing  house 
to  a  dump.  This  work  was  performed  by 
the  use  of  trucks,  6  feet  In  length  and  8  feet 
In  width,  upon  a  gangway  16  feet  long  and 
about  6  feet  wide  raised  5  feet  above  the 


surface  below.  Two  men  were  unployed  in 
propelling  each  ^ck.  A  foreman  was  plac- 
ed mtr  these  m^  wliose  duty  It  was  to 
receive  orders  from  the  siu>erlntendent  each 
day,  and  to  oversee  and  direct  the  work. 
The  plaintiff  and  another  laborra-  were  posh- 
ing one  of  these  trucks  loaded  with  bones 
along  this  gangway  when  it  became  stalled 
at  or  near  the  dump,  when  the  plaintiff  was 
Injured.  The  occurrence  is  thus  described 
by  one  of  his  witnesses :  "Coppick  [the  fore- 
man] was  rushing  us  op,  telling  us  to  hurry 
up.  *  •  •  We  pushed  the  cart  out  of  the 
pressroom  around  to  the  east  of  the  building, 
and  finally  onto  a  runway  about  16  feet  long; 
Upon  this  runway  we  got  stalled  and  were 
trying  to  pull  the  truck  back  in  order  to  get 
a  start,  when  Mr.  Goppick  says:  'What  the 
bell  is  the  matter?  Can't  you  push  tt  back?* 
And  he  was  using  some  language  that -made 
me  mad.  I  used  some  back.  He  said,  Damn 
it,  pull  It  up,'  and  pulled  the  wheel  of  the 
truck  and  hit  Mr.  Lunn  on  the  leg  and 
knocked  him  off  the  runway.  We  had  got- 
ten the  truck  to  wlUiin  about  2  or  8  feet 
from  the  end  of  the  runway  when  Iiunn 
was  hurt"  Abstract  of  Record,  pp.  12,  IS. 
The  plaintiff's  testimony  was  substantially 
the  same.  The  effect  of  the  Jerk  given  to  the 
wheel  by  the  foreman  was  to  turn  the  shafts 
of  the  truck  suddenly  to  one  side,  striking 
the  plaintiff's  legs  and  knocking  him  from 
the  platform,  whereby  he  was  Injured.  The 
Jury  returned  a  verdict  for  the  plaintiff  upon 
which  Judgment  was  entered.  The  defend- 
ant asks  for  a  reversal,  alleging  error  in 
overruling  a  demurrer  to  the  evidence,  and 
,tn  the  instructions. 

The  court  instructed  the  Jury  that:  "All 
employes  of  the  same  master  engaged  in 
the  same  general  business,  whose  efforts 
tend  to  promote  the  same  general  purpose 
and  to  accomplish  the  same  general  end,  are 
fellow  servants  or  co-employ6s;  but  one 
man  may  be  acting  in  a  dual  capacity.  He 
may  be  working  with  tbe  servants,  and  at 
the  same  time  exercising  control  and  di- 
rection In  lieu  of  the  master,  in  which  case 
he  Is  considered  vice  principal,  and  his  acts 
representing  the  master  are  acts  for  which 
the  master  is  responsible;  but  his  acts  per- 
forming labor  with  tbe  laborers  under  his 
control  are  acts  of  a  colaborer  or  fellow 
servant,  for  which  the  master  is  not  respon- 
sible. If  In  this  case  you  find  from  the  evi- 
dence that  Charles  Coppick  was  the  boss 
and  foreman  over  the  plaintiff,  representing 
and  acting  for  the  defendant  In  tbe  capacity 
of  vice  principal,  and  that  he  seized  hold  of 
the  truck,  at  the  same  time  using  language 
to  'hurry  up'  the  work,  the  act  of  hurrying 
np  was  an  act  In  which  he  represented  the 
master,  and  not  one  In  which  he  was  a  co> 
laborer  with  the  men  under  his  charge ;  and 
If  In  hurrying  up  the  work  he  negligently, 
suddenly  Jerked  the  truck,  and  the  plaintiff 
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was  thereby  thrown  down  without  fanlt  on 
his  part  and  Injured,  the  defendant  la  liable 
for  all  Injuries  so  caused,  and  your  verdict 
should  be  In  faror  of  the  plaintiff;  but  If 
you  find  and  believe  from  the  evidence  that 
Charles  Copplck  was  simply  assisting  to  pro- 
mote and  accomplish  the  work  In  charge 
which  be  and  the  men  under  bis  charge 
were  engaged  In,  and  In  order  to  do  so  he 
took  a  hand  personally  and  as  a  mere  labor- 
er the  same  as  the  other  laborers  with 
the  plaintiff,  then  his  act  was  an  act  of  a  co- 
laborer  and  fellow  servant,  for  which  the 
defendant  Is  not  legally  responsible,  and 
your  verdict  should  be  for  the  defendant" 
Abstract  pp.  20,  27,  2S. 

The  principal  question  in  this  case  Is 
whether  the  foreman  should  be  considered  a 
vice  principal,  or  as  a  fellow  servant,  in  giv- 
ing tl)e  orders  and  doing  the  act  which  caused 
the  plalntlfTs  Injury.  Counsel  for  the  de- 
fendant say:  "Whilst  Charles  Copplck  was 
In  truth  Lunn's  foreman,  he  was  not  engaged 
In  providing  Lunn  with  a  safe  place  in  which 
to  work,  or  In  performing  any  other  duty 
which  the  master  was  himself  bound  to  per- 
form, and  hence  that  Copplck  did  not  repre- 
sent Morris  &  Co.  in  the  sense  that  Morris 
&  Co.  was  liable  for  his  act  complained  of. 
•  •  •  We  cannot  complain  of  the  jury's 
finding  that  Copplck  was  guilty  of  negli- 
gence; but  we  do  complain  of  the  hold- 
ing of  Morris  &  Co.  liable  for  Copplck'a 
act  and  of  the  part  which  the  court  took 
in  bringing  about  this  result."  Brief  of  P. 
and  E.  pp.  6,  6,  IL  In  some  Jurisdictions 
the  "superior-servant"  rule,  so  called,  has 
been  adopted.  This  rule  may  be  briefly 
stated  thus;  "Where  the  negligent  act  of 
^ne  Fervant  causing  Injury  to  another  Is  the 
llref^t  result  of  the  exercise  of  the  authority 
Tonferred  upon  him  by  the  master  over  the 
wvint  Injured,  the  master  Is  liable."  Con- 
solidated Coal  Co.  V.  Wombacher,  134  111.  57, 
68,  24  N.  E.  627.  628  ;  2  Labatt  on  Master 
&  Servant,  S  B21.  In  other  jurisdictions, 
however,  it  is  held  that.  In  the  absence  of 
any  statute,  the  superior  servant  or  foreman, 
whatever  his  rank,  is  not  a  vice  principal 
unless  he  represents  the  master  In  the  or- 
der or  act  complained  of  In  respect  to  those 
duties  that  the  master  is  bound  to  perform, 
and  this  is  the  rule  adopted  in  this  state. 
"But  whenever  a  negligent  act  violates  any 
duty  which  the  master  himself  owes  to  the 
servant,  as,  for  example,  the  duty  to  make 
the  service  and  the  place  In  which  it  is 
performed  reasonably  safe,  that  fact  con- 
trols, irrespective  of  the  rank  or  grade  of 
service  between  employ^,  and  notwithstand- 
ing the  circumstance  that  they  are  engaged 
In  a  common  employment  directed  to  a  com- 
mon end.  •  •  Brick  Co.  v.  Shanks, 
69  Kan.  306,  810,  76  Pac.  856,  857. 

The  authorities  upon  this  question  are  re- 
rlewed  in  Bridge  Co.  v.  Miller,  71  Kan.  13, 
80,  80  Pac.  18,  25,  where  it  was  said:  "The 
aecessaiy  oonclasion  following  a  considera- 


tion of  them  [the  authorities]  la  that,  unless 
the  duty  neglected  be  one  which  the  master 
Is  bound  to  perform,  he  cannot  be  liable, 
no  matter  what  servant  may  be  careless, 
lie  cannot  be  'represented'  except  In  respect 
to  his  duty  to  furnish  a  safe  place,  careful 
employes,  and  the  like.  Having  discharged 
this  duty,  bis  responsibility  ends,  and  dls- 
tlDctlona  of  rank  and  grade  as  between  the 
injured  and  Injuring  servant  are  of  no  con- 
sequence whatever."  "He  [the  foreman]  la 
a  fellow  servant  when  laboring  to  accom- 
plish the  common  object  or  purpose  of  the 
laborers.  He  is  a  viee  principal  when  per- 
forming the  duties,  or  aiding  in  performing 
the  duties,  which  by  law  devolve  upon  the 
master."  Crist  v.  Light  Co.,  72  Kan.  135, 
140,  83  Pac.  100,  201.  The  duties  of  the  mas- 
ter have  been  thus. defined:  "In  all  cases  at 
common  law,  a  master  assumes  the  duty 
towards  his  servant  of  exercising  reasonable 
care  and  diligence  to  provide  the  servant 
with  a  reasonably  safe  place  at  which  to 
work,  with  reasonably  safe  machinery,  tools, 
and  Implements  to  work  with,  with  reason- 
ably safe  materials  to  work  upon,  and  with 
suitable  and  competent  fellow  servants  to 
work  with  him.    ♦    •  Atchison,  T.  & 

S.  r.  B.  Co.  T.  Moore,  29  Kan.  832,  Syl.  2. 
"If,  instead  of  iwrsonally  performing  these 
obligations,  the  master  engages  another  to 
do  them  for  him,  he  la  liable  for  the  neglect 
of  that  other,  which,  in  such  ease.  Is  not 
the  neglect  of  a  fellow  servant,  no  matter 
what  his  position  as  to  other  matters,  but  la 
the  neglect  of  the  master  to  do  those  things 
which  it  is  the  duty  of  the  master  to  per- 
form as  such."  Northern  Pacific  Bailroad 
V.  Peterson,  162  U.  S.  346,  353,  16  Sop.  Ct 
843,  845  (40  L.  Ed.  904).  It  Is  also  held 
that  where  the  business  is  complex  or  dan- 
gerous, and  a  proper  regard  for  the  safety 
of  employes  requires  rules  to  govern  the 
service,  such  rules  shall  be  made.  26  Cyc. 
1157.  In  some  situations  it  also  devolves 
upon  the  master  to  give  warning  of  Impend- 
ing dangers  where  the  exigencies  of  the 
service  fairly  require  it  Brick  Co.  v. 
Shanks,  supra;  Brlce-Nash  v.  Salt  Co.,  79 
Kan.  110,  98  Pac.  768,  19  I*  B.  A.  (N.  S.) 
749.  He  is  also  required  to  give  instruc- 
tions to  minors  and  inexperienced  persona 
whose  duties  expose  them  to  hidden  dangers. 
Patterson  t.  Cole,  67  Kan.  441,  73  Pac.  54. 
Whenever  the  foreman  acts  for  the  master 
In  the  performance  of  any  of  these  absolute 
duties,  he  is  for  convenience  styled  a  "vice 
principal,"  and  bis  negligence  In  discharging 
the  duties  so  Imposed  upon  blm  by  the  mas- 
ter Is  that  of  the  master  himself;  but  tbe 
negligence  of  a  foreman  with  respect  to  tbe 
ordinary  details  and  incidents  of  the  work 
is  that  of  a  fellow  servant  merely.  KImmer 
V.  Weber,  151  N.  X.  417,  45  N.  B.  860,  56 
Am.  St  Bep.  630  ;  2  Labatt  on  Master  ft 
Servant,  }  675. 

The  principles  governing  Uils  case  baring 
been  dedared  by  this  court  In  the  opinions 


Digitized  by  Google 


Kan.) 


OBD  T.  KXISWANGVB. 


17 


referred  to,  farther  dtatlon  of  aotborltlee 

is  unnecessary.  No  complaint  Is  made  con- 
cerning the  safety  of  the  place  In  which  the 
work  was  done.  The  truck  was  a  simple  and 
harmless  appliance  as  ordinarily  used.  The 
work  itself  was  not  of  a  complex.  Intricate, 
or  hazardous  nature  requiring  the  promulga- 
tion of  rules.  There  were  no  Impending  dan- 
gers such  as  are  sometimes  caused  by  blasts 
In  mines,  overhanging  rock  liable  to  fall,  and 
the  like,  requiring  warnings  to  be  gtveu.  The 
work  was  simple  in  Itself,  and  ordinarily 
could  be  done  with  little  danger.  The  "hur- 
ry up"  order,  considered  apart  from  the  ac- 
companying act  of  seizing  hold  of  the  track, 
was  such  as  foremen  usually  give,  and  was 
not  improper.  The  act,  however,  of  sudden- 
ly jerking  the  wheel  so  as  to  throw  the  shaft 
or  handle  against  the  plaintiff,  and  thereby 
hurl  him  from  the  platform,  was  negligent. 
The  Jury  so  found,  and  the  evidence  sustains 
the  finding.  We  think  It  is  proper  to  con- 
sider the  order  and  the  accompanying  act  to- 
gether— the  act  emphasizing  and  Uluatratlng 
the  command — and  that  the  order  so  made 
up  of  words  and  action  was  negligent.  If, 
however,  the  act  of  seizing  hold  of  the  truck 
should  he  considered  as  divorced  from  the 
accompanying  words,  It  was  still  an  act  of 
negligence;  but,  in  either  view,  this  negli- 
gence was  not  that  of  the  company,  for  It 
did  not  involve  the  breach  of  any  absolute 
duty  resting  upon  it  It  was  a  mere  Inci- 
dent of  the  work.  The  act  causing  the  In- 
jury might  have  been  performed  as  well  by 
any  other  fellow  servant  as  by  the  forranan, 
and,  within  the  authorities  where  the  su- 
perior-servant doctrine  is  rejected,  this  negli- 
gence of  the  foreman  in  the  circumstances 
shown  must  be  considered  as  that  of  a  fel- 
low servant  merely.  A  murtltude  of  decisions, 
state  and  federal,  applying  this  doctrine,  are 
cited  in  the  note  to  Stevens  v.  Chamberlln, 
SI  L.  R.  A.  613,  and  in  the  note  to  Mast  v. 
Kem,  75  Am.  St.  Rep.  580. 

In  the  recent  case  of  Fogarty  t.  St  Louis 
Transfer  Co.,  180  Mo.  490,  79  S.  W.  664,  the 
negligence  complained  of  consisted  In  the  act 
of  the  foreman  of  teamsters  In  taking  the 
reins  from  a  driver's  band  and  suddenly  turn- 
ing the  team,  thereby  cramping  the  wheels* 
so  as  to  loosen  the  load,  causing  an  Injury 
to  the  driver,  and  the  recovery  was  sustain- 
ed; but  the  decision  appears  to  have  been 
made  upon  the  ground  that  the  company 
was  liable  for  the  negligence  of  Its  foreman 
as  a  superior  servant  of  the  driver.  This  we 
understand  to  be  an  application  of  the  su- 
perior-servant rule,  which,  as  we  have  seen, 
does  not  prevail  in  this  state.  If  it  did,  the 
opinion  In  the  case  referred  to  would  be  an 
authority  sustaining  the  recovery,  and  it 
appears  to  have  been  followed  by  the  court 
below  in  its  instructions  to  the  Jury.  Many 
other  decisions  based  upon  the  same  doc- 
trine are  cited  in  plaintiff's  brief.  It  will  be 


noticed  that  in  these  Instrncllons  tbe  court 
submitted  to  the  jury  the  qaestlons  wheUier 
Cot^lck  r^resented  the  company  as  a  Tlce 
principal  In  giving  the  orders,  and  whether 
be  also  represented  the  company  in  that  ca- 
pacity In  the  accompanying  act  If  evidence 
had  been  adduced  tending  to  proTe  that  Cop- 
pick  was  a  vice  principal,  the  d^endant  would 
have  had  no  canse  to  complain ;  bat  the  evi- 
dence was  Insufficient  to  warrant  the  sab- 
mission  of  that  question.  The  evldoice  on 
the  part  of  the  plaintiff  failed  to  show  the 
neglect  of  any  of  the  absolute  duties  of  the 
company,  and  as  the  negligence  proven  must, 
within  the  rules  stated,  be  considered  that  of 
a  fellow  servant,  the  demurrer  to  the  evi- 
dence ought  to  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  these  views. 

JOHNSTON,  a  J.,  and  BURCH,  MASON, 
P0RTE3R,  and  OBATBS^  JJ^  concur.  SMITH, 
3^  Assents. 

(SI  kmu  as) 
ORD  et  aL  T.  NBISWAKOBB. 

(Sapreme  Court  of  Kansas.   Nov.  6,  1900.) 

1.  Pabtnebshif  <|  204*)— Pttblioatioh  Sebv- 

ICB  IN  PaBTNEBSHZP  NaMB— VALIDITY. 

Service  by  pablicatioQ  upon  a  i>artnership 
by  its  firm  name,  without  specifying  the  individ- 
oals  composing  It,  is  not  necessarily  void. 

ISA.  Note.— For  other  cases,  see  Partnersblp, 
Cent  Dig.  SS  876-S70;  DeeTbig.  {  204.*] 

2.  jnoqhbnt  (i  490*)— oollatebal  attack— 
Validity  op  Sebvice  on  Pabtnebshxp. 

Where  a  mortgage  was  execated  to  a  part- 
nership composed  ot  John  D.  and  Mary  Knoz, 
the  grantees  being  therein  described  only  by 
their  firm  style  of  "John  D.  Knox  &  Co.,  and 
a  tax  deed  holder  thereafter  obtained  a  defanlt 
decree  quieting  title  to  the  mortgaged  property, 
baaed  upon  service  by  publication,  In  an  ac- 
tion in  which  the  mortgagees  were  referred  to 
throughout  merely  as  "Joan  D.  Knox  &  Co.,** 
the  judgment  is  not  open  to  a  collateral  attack 
on  acconnt  of  the  failure  of  the  publication  no- 
tice and  other  portions  of  the  record  to  name 
the  mortgagees  Indlvldnally  or  to  describe  them 
more  definitely. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  SS  026-828;  Dec.  Dig.  f  490T] 

3.  Taxation  (|  761*)— Tax  Deeds— Validity 
—Amount  Bid  by  County  Tbeasuber. 

A  recital  In  a  tax  deed  over  five  years  old 
that  the  land  conveyed,  when  offered  at  the  tax 
sale,  could  not  be  sold  for  a  stated  sum,  being 
the  whole  amount  against  it,  and  was  bid  off  by 
the  treasurer  for  the  county,  sufficiently  shows 
the  amount  for  which  it  was  so  bid  off. 

[Ed.  Note.— For  other 
Cent.  Dig.  SS  1510-1513;  Dec.  Dig.  |  761.*] 

4.  Taxation  (J-  762*)— Tax  DBKn— VAUorrr 
— Statehent  of  Assiqkmsnt  or  GBBTm- 

GATE. 

A  tax  deed  over  five  years  old,  which  recites 
that  property  was  originally  bid  in  by  the  coun- 
ty treasurer,  that  thereafter  an  individnal  paid 
him  an  amount  equal  to  the  cost  of  redempuon, 
and  that  the  "purchaser"  afterwards  paid  the 
subsequent  taxes,  ia  not  rendered  void  because  it 
contains  no  recital  tliat  the  county  clerk  assign- 
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ed  the  tax  tale  certificate.  That  the  asel^ment 
was  made  may  be  inferred  from  the  fact  that 
the  person  poyiag  the  mooej  is  referred  to  as 
the  purchaser. 

iESd.  Note.— For  other  cases,  see  Taxation, 
"«nt  Dig.  »  1B14^1616;  Dec.  Dig.  f  702.*] 

(Syllabas  by  the  Oonrt) 

Error  from  District  Court,  Finney  Ooun- 
ty;  William  H.  Thompson,  Judge. 

Action  by  W.  A.  Neiswftoger  against  Thom- 
as Ord  and  others.  Judgment  for  plaintiff, 
and  Ord  end  another  bring  error.  Reversed 
and  remanded. 

Foster,  Eivans  &  Dunn,  for  plaintiffs  in 
error.  Wheeler  &  Swltzer,  for  def«idant  in 
srror. 

MASON,  J.  An  action  to  foreclose  a  real 
estate  mortgage  eze^ated  to  John  D.  Knox 
ft  Co.,  a  partnership  composed  of  John  D. 
and  Mary  Knox,  was  brought  by  W.  A.  Neis- 
wanger,  an  assignee  of  the  Arm.  Thomas 
Ord  and  Charles  H.  Swope  defended  on  the 
ground  that  they  held  under  a  tax  deed 
which  was  good  upon  Its  face  and  had  been 
of  record  for  more  tlmn  five  years,  and  also 
under  a  decree  quieting  title  against  the 
mortgagees.  The  trial  court  held  that  the 
tax  deed  was  inralid  upon  Its  face  and  that 
the  decree  was  Told.  This  proceeding  Is 
brought  to  review  the  Judgment  based  upon 
these  rulings. 

The  objection  made  to  the  decree  quieting 
title  Is  that  It  was  based  upon  publication 
service  directed  merely  to  "Joim  D.  Knox  & 
Oo^"  and  throughout  the  proceedings  the 
mortgagees  were  described  in  that  way,  as 
they  were  In  the  mortgage,  without  further 
attoupt  to  designate  the  members  composing 
the  firm.  Counsel  for  the  assignee  of  the 
mortgage  rely  largely  upon  Johnson  Machin- 
ery Co.  V.  Watson,  67  Mo.  App.  839,  634, 
which  is  Indeed  exactly  to  the  purpose  and 
supports  their  contention.  That  decision, 
however.  Is  entitled  to  weight  only  so  far  as 
It  Is  supported  by  sound  reason  or  authority. 
Its  grounds  are  thus  stated  in  the  opinion: 
"In  the  absence  of  a  statute  authorising  it, 
a  firm  can  only  be  sued  in  the  individual 
names  of  Its  members.  This  rule  rests  on 
the  principle  that  a  firm  has  no  legal  exist- 
ence apart  from  Its  members.  It  is  a  mere 
Ideal  entity."  In  support  of  this  statement 
nine  cases  are  cited.  One  of  them  (Propri- 
etors of  Mexican  Mill  v.  Yellow  Jadiet  Silver 
Mining  Company,  4  Nev.  40)  is  clearly  In 
point  It  holds  that  an  attempt  to  begin 
an  action  in  a  firm  name  Is  a  nuility;  the 
pleading  being  incapable  of  amendment. 
The  five  Missouri  cases  are  explicitly  to  the 
contrary;  all  holding  that  such  a  defect  can 
t>e  corrected  by  amendment.  One  of  them 
(Fowler  ft  Wild  v.  Williams,  62  Mo.  403) 
adds  that  the  defect  is  waived  unless  a  time- 
ly objection  Is  made,  and  another  (Conrades 
&  Co.  T.  Spink,  88  Mo.  App.  800)  that  a 


Judgment  will  not  be  reversed  even  when 
such  objection  Is  made  and  overruled  by  the 
trial  court  In  each  of  the  other  three  cases 
the  attacli  on  the  Judgment  was  direct. 

The  argument  based  upon  the  theory  that 
a  partnership  has  no  legal  entity  apart  from 
the  members  composing  it  Is  opposed  to  the 
modem  tendency  to  give  formal  recognition 
to  the  actual  fact  tiiat  in  many  respects  the 
firm  has  an  Independoit  status  of  its  own. 
"While  it  has  been  stated  broadly  that  a 
partnership  is  but  a  relation  and  Is  not  a 
legal  being  distinct  from  the  members  who 
compose  it,  still  the  law  does  take  note  on  a 
wide  scale  of  partnership  as  a  1^1  entity 
and  regards  It  aa  a  unit  both  of  rights  and 
obllgationB,  and  there  is  a  general  tendency 
at  this  day  to  complete  the  recognition  of  a 
partnership  as  a  body  of  itself  with  its  own 
means  appointed  to  its  own  debts."  30  Gyc. 
422.  Aa  early  as  1841  the  Supreme  Court 
of  Iowa  noted  this  tendency,  and  expressed 
its  approval  In  these  words:  "No  Tei7 
weighty  argument  against  allowing  suits  to 
be  brought  In  this  manner  (in  a  firm  name) 
can  be  drawn  from  any  other  source  than 
that  of  precedent  The  defendant  dealt  wlQi 
the  plaintiffs  in  their  partnership  capacity 
and  under  their  partnership  name.  He  could 
not  therefore  be  surprised  by  the  salt  btfng 
commenced  by  them  under  that  name  A 
recovery  in  the  present  action  would  be  qalte 
as  effectnal  a  bar  to  a  subsequent  suit  for 
the  same  demand  as  though  the  names  of 
the  partners  had  been  particularly  set  for13L 
Formerly  the  courts  were  fastidious  in  re. 
quiring  the  names  of  the  partners  to  be  par- 
ticularly set  forth  and  proved,  and  In  re- 
garding a  failure  in  tills  respect  as  a  fatal 
defect  at  any  stage  of  the  proceedings;  bat 
this  strict  rule  has  been  continually  under- 
going modifications,  in  order  to  encourage 
and  facilitate  the  operations  of  mercantile 
traffic.  If  this  could  become  a  new  question 
in  the  states  of  the  Union,  or  eircai  In  Eng- 
land, we  believe  the  courts  would  regard 
mercantile  partnerships  as  persons  in  law 
capable  of  sustaining  or  defending  salts 
when  brought  by  or  against  them  in  that 
capacity.  We  are  now  In  that  very  situation, 
and  we  think  It  better  to  lay  down  such  a 
rule  in  the  commencement  as  will  not  require 
continual  alteration.  This  rule  will  be  to 
permit  the  plaintiff  to  make  his  legal  demand 
for  payment  under  the  v^y  name  by  which 
the  credit  was  given."  E.  A.  Johnson  &  Co. 
V.  Jeremiah  Smith,  Morris,  105,  106.  The  fol- 
lowing cases  affirm  the  absolute  incapacity 
of  a  firm  as  such  to  participate  In  litigation: 
Sheffield  &  Main  r.  Barber,  14  R.  I.  263; 
James  Reld  &  Co.  v.  McLeod,  20  Ala.  576; 
Frank  v.  Tatum,  87  Tex.  204,  25  S.  W.  409. 
On  the  other  hand,  it  was  said  in  Blue 
Grass  Canning  Co.  v.  Wardman,  103  Tenn. 
179,  iSl,  62  S.  W.  137, 138,  although  the  state- 
ment was  not  necessary  to  tiie  decision: 
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"The  plaintiffs  In  error  were  sued  In  their 
firm  iiame.  and  publication  was  made  for 
them  In  that  name.  While  It  would  bare 
beeii  proper,  for  greater  regularity  and  cer- 
tainty, that  the  names  of.  the  memt>er8  of 
the  firm  should  have  heen  given  in  the  orig- 
inal papers,  yet  the  omission  ot  their  names 
did  not  make  the  process  void."  In  George 
Norris  Co.  v.  8.  H.  Levin's  Sons,  81  8.  C 
86^  61  S.  B.  1103,  a  return  of  foreign  service 
on  a  firm  by  notice  to  one  of  Its  members, 
the  others  not  being  named,  was  held  suffi- 
cient, and  the  use  of  the  firm  name  alone 
in  the  designation  of  the  parties  has  often 
been  held  to  be  a  mere  irregalarlty.  16 
Ebicycl.  of  P.  &  P.  840,  841. 

In  the  present  case  every  practical  pur- 
pose of  a  publlcatloQ  summons  was  subserv- 
ed by  the  procedure  adopted.  The  mortgage 
bad  been  taken  by  the  firm  xmder  the  desig- 
nation of  "John  D.  Knox  &  Oo."  The  pub- 
lished notice  addressed  In  the  same  manner 
conveyed  the  necessary  Information  as  well 
as  though  the  names  of  the  partners  had 
been  stated.  In  this  Instance  it  might  have 
been  practicable  to  learn  the  names  of  the 
partners,  but  In  another  that  might  be  diffi- 
cult or  Impossible.  If  the  service  attempted 
was  entirely  Ineffectual,  It  must  be  because 
the  firm  as  such  had  no  capacity  to  be  sued, 
not  because  It  had  not  received  constructive 
notice  In  the  manner  prescribed  by  the  stat- 
ute. We  think  the  use  of  the  firm  name 
alone  was  only  an  irregularity  and  did  not 
reader  elthn  the  service  w  tbe  judgment 
void. 

Moreover,  we  conclude  also  that,  In  view 
of  the  liberal  Interpretation  to  which  its- age 
entitled  It,  the  tax  deed  Is  good  upon  Its 
face.  Two  defects  are  pointed  out:  That 
It  does  not  show  tbe  amount  for  which  the 
land  was  bid  In  by  the  county  treasurer,  nor 
that  the  county  clerk  ever  assigned  a  tax 
sale  certificate  to  the  person  to  whom  the 
deed  was  issued.  The  deed,  after  reciting 
that  tbe  property  was  offered  at  tbe  tax  sale 
for  the  ajnount  due  against  It,  continues: 
"And,  whereas,  at  the  place  aforesaid,  said 
property  could  not  be  sold  for  the  sum  of 
nine  dollars  and  forty-two  cents,  being  the 
whole  amount  of  tax  and  charges  there- 
on, the  same  was  bid  off  by  the  county  treas- 
urer for  said  county."  This  sufficiently  Im- 
plies tbat  the  land  was  bid  off  by  tbe  county 
treasurer  for  $9.42,  the  amount  for  which  It 
had  been  (rffered.  The  situation  Is  very  dif- 
ferent from  that  presented  In  Robldoux  v. 
Munson,  75  Kan.  207,  88  Pac,  1085,  where 
there  was  nothing  to  show  what  amount  was 
chargeable  to  the  land  at  tbe  time  of  the 
sale.  The  amount  due  against  the  delinquent 
property,  the  amount  for  which  It  Is  offered, 
and  the  amount  for  which  the  treasurer  bids 
it  in  for  tbe  county  are  necessarily  all  the 
same.  The  statutory  form  (Gen.  St  1901,  { 
7676)  adapted  to  the  conditions  here  present- 


ed provides  a  blank  for  stating  this  amount 
In  dollars  and  cents  in  but  one  place,  and 
tbat  Is  in  connection  with  the  recital  of  the 
amount  bid  by  the  treasurer.  In  Bobldoux 
V.  Munson  the  statutory  form  was  otherwise 
followed;  but  this  blank  was  not  filled,  nor 
were  tbe  figures  given  elsewhere  In  the  deed. 
Here,  however,  while  the  figures  are  not 
found  In  the  place  Indicated  by  the  statute, 
they  are  volunteered  In  connection  with  the 
statement  that  the  property  could  not  be 
sold  for  the  amount  against  it,  and  the  deed 
therefore  supplies  all  the  Information  re- 
quired. 

The  deed  recites  that,  after  tbe  property 
had  been  bid  in  by  tbe  treasurer  for  the 
county,  one  J.  R.  Myers  paid  to  the  treasurer 
a  sum  equal  to  tbe  cost  of  redemption,  but 
falls  to  add  that  the  county  clerk  assigned 
the  certificate  of  sale  to  him.  That  being  a 
formal  recital,  relating  to  a  proceeding  which 
Is  the  same  In  all  tax  sales  of  the  same  class, 
may  perhaps  be  more  readily  supplied  by  In- 
ference than  if  it  concerned  data  applicable 
to  this  particular  transaction,  such  as  the 
date  or  amount  of  a  payment  The  sugges- 
tion is  made  that,  Inasmuch  as  it  was  the 
duty  of  tbe  clerk  to  execute  an  assignment 
whenever  the  treasurer  received  the  money, 
it  may  be  presumed,  in  aid  of  the  tax  deed, 
that  the  act  was  performed.  It  Is  not  neces- 
sary, however,  to  rely  merely  upon  this  pre- 
sumption. There  Is  a  further  recital  that 
the  taxes  for  the  subsequent  years  were  paid 
by  tbe  "purchaser,"  manifestly  referring  to 
Myers,  who  was  the  grantee  in  the  deed. 
One  does  not  become  a  purchaser  by  simply 
paying  a  snm  of  money  to  the  county  treas- 
urer, but  by  making  such  payment  and  re- 
ceiving in  return  an  assignment  of  the  tax 
sale  certificate.  The  recital  that  the  subse- 
quent taxes  were  paid  by  the  purchaser  fair- 
ly hnplles  that  sncb  an  assignment  had  been 
made. 

The  judgment  is  reversed,  and  tbe  cause 
remanded  for  farther  proceedings  In  accord- 
ance herewith.  All  the  Justices  concur. 


(SI  Kaa.  S7) 
OLAFWN  T.  WTANDOTTD  COUNTY 
BOARD  OF  COM'BB. 
(Supreme  Court  of  Kansas.   Nov.  6,  1909.) 

CoNamTunoNAX.  Law  (5  211*)  —  Statutbs 
(§  72*) — Equal  Protection  of  the  Laws- 
Witness  Fees — Uwifohmitt. 

Chapter  18:^.  p.  296,  Laws  1907,  providing 
that  certain  public  officers  shall  not  be  entitled 
to  witoess  fees  in  certain  cases,  does  not  deprive 
the  officers  named  of  the  equal  protection  of  the 
laws,  and  Operates  uniformly  throughout  the 
state. 

[£d.  Note.— For  other  cases,  see  Coostitntlm- 
al  Law,  Dec  Dig.  S  211  ;*  Statutes.  Cent  Dig. 
i  72;  Dec  Dig.  {  72.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;  J.  McOabe  Moor^  Judge. 
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Action  by  O.  Q.  Claflin  against  the  Board 
of  County  Commissioners  of  Wyandotte  Coun- 
ty. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

O.  Q.  Claflln,  Jr.,  and  J.  H.  LnBcomb.  for 
plaintiff  In  error.  Joseph  Taggart  and  Rich- 
ard J.  Hlggln  (Bal«i  Dean  &  Hlgglns,  of 
connseOt  for  defendant  In  wror. 

BURCH,  J.  Certain  officers  of  the  city  of 
Kansas  City  were  witnesses  for  the  state  In 
sundry  state  cases  tried  In  Wyandotte  coun- 
ty. They  assigned  their  claims  for  witness 
fees  to  the  plaintiff,  who,  upon  the  refusal 
of  the  board  of  county  commissioners  to  pay, 
brought  an  action  to  recorer  the  sums  claim- 
ed. Judgment  was  rmdered  In  the  district 
court  against  the  plaintiff,  and  he  appeals. 

Section  SS^  G&l  St  1901,  reads  as  fol- 
lows: "Witnesses  shall  receive  the  follow- 
ing fees,  for  attending  before  any  conrt  or 
grand  Jury,  or  before  any  judge,  referee  or 
commission,  per  day,  one  dollar  and  fifty 
cents;  for  attending  before  any  Justice  of  the 
peaces  serenty-flre  cents.  •  «  *"  The 
claim  In  suit  arose  subsequent  to  the  enacts 
ment  of  chapter  183,  p.  296,  Laws  1007,  which 
reads  as  follows:  "Section  1.  No  person 
holding  any  office  or  appointment  under  any 
county,  city,  or  other  municipality  shall  be 
paid  any  witness  fees  In  any  case  whatso- 
ever, when  such  person  Is  a  witness  for  the 
State  of  Kansas,  county,  city  or  other  mu- 
nicipality, when  such  state,  county,  city  or 
other  municipality  Is  a  party  to  said  suit, 
nor  shall  any  sheriff  or  his  under  sheriff 
or  deputies  or  any  constable,  while  attend- 
ing court  OS  an  officer,  claim  or  be  paid  any 
witness  fees  In  such  cases;  provided,  that 
this  act  shall  not  api^y  where  such  witness 
Is  required  to  attend  court  at  a  place  other 
than  where  he  resides  or  is  employed."  It 
is  argued  that  this  statute  violates  the  feder- 
al Constitution  because  It  deprives  the  offi- 
cers referred  to  of  the  equal  protection  of 
the  laws,  and  violates  the  state  Constitution 
because  It  Is  not  of  uniform  operation 
throughout  the  state.  The  statute  should  be 
regarded  as  one  affecting  the  compensation 
of  public  officers  rather  than  as  one  relating 
to  witness  fees.  The  Legislature  may  give 
or  withhold  compensation  to  a  class  of  pub- 
lic officers  In  any  measure  It  sees  fit  without 
violating  any  constitutional  principle  of 
equality,  and  a  person  accepting  an  office 
must  take  It  with  all  Its  limitations.  In  this 
instance  the  Legislature  merely  cut  off  pay 
for  time  consumed  by  the  officers  referred 
to  In  attending  court  as  witnesses  believing 
that  sufficient  recompense  was  already  made 
by  way  of  official  salary  or  fees.  By  taking 
one  of  the  designated  offices  a  person  assents 
to  this  condition  and  relinquishes  all  right 
to  fees  as  a  witness  for  the  state,  or  the  mu- 
nicipality of  which  he  is  an  officer.   If  the 
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condition  Is  not  to  his  liking,  he  is  at  liberty 
to  decline  the  office.  Beyond  this,  however, 
the  discrimination  made  by  the  statute  be- 
tween state  officers  and  other  public  officers 
as  witnesses  Is  not  arbitrary  or  capricious 
or  unreasonable,  but  is  based  upon  a  sub- 
stantial and  practical  difference  in  the  situa- 
tion, duties,  and  relations  of  the  two  classes 
recognized.  It  Is  a  well-understood  doctrine 
of  constitutional  law  that,  under  such  cir- 
cumstances, classification  and  consequent  dif- 
ference in  regulation  are  proper.  The  law 
operates  uniformly  upon  all  officers  of  the 
established  class  throughout  the  state,  and 
hence  it  is  not  obncndoos  to  the  state  Consti- 
tution. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


(81  RuL  9) 
DITLINGER  v.  MILLER  et  al. 
(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

1.  Judgment  (|  684*)  —  C0Nci,uaivENBS8  — 
Pehsoms  Concluded— Lucdlobo  and  Ten- 
ant. 

A  laadowuer  who  is  not  a  party  to,  has  no 
notice  of,  aod  does  not  defend,  an  action  of 
ejectment  prosecuted  against  hia  tenant,  is  not 
bound  by  a  Judgment  in  the  action  adverse  to 
the  tenant 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  S  1207;  Dec.  Dig.  i  681.*] 

2.  judoment  (i  682*)  —  oonclusivbnbss — 
Purchasers  From  Partt  Not  Concluded. 

Purchasers  from  a  laadowner  in  the  situa- 
tion described,  acquiring  his  title  subsequent  to 
the  judgment  In  ejectment,  take  such  title  un- 

Srejudiced  by_  the  judgment,  althoufch  they  were 
efeated  parties  to  the  ejectment  suit. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  120S-1205;  Dec  Dig.  I  6&.*J 

3.  Taxation  (|  814*)  —  Sales— Tax  Lien  — 
Equitable  Assionuent. 

A  tenant  In  possession  took  out  a  tax  deed 
of  the  land  and  conveyed  to  another,  maintain- 
ing, however,  his  iiroper  relation  to  the  landlord 
owner.  In  an  action  of  ejectment  to  which  the 
landlord  was  not  a  ^rty,  the  tax  deed  was  set 
aside,  and  the  tax  title  purchaser  waa  given  a 
lien  for  taxes  which  the  claimant  was  required 
to  satisfy  before  being  let  into  possession.  The 
claimant  paid  the  amount  of  the  lien,  but  did 
not  gain  possession  of  the  land  and  deeded  it  to 
another.  The  tax  title,  purchaser  then  procured 
a  conveyance  from  the  owner  and  brought  an 
action  to  quiet  title  against  the  grantee  of  the 
ejectment  claimant.  Held,  that  the  defendant 
should  be  regarded  as  the  eqnitable  assignee  of 
the  lien  for  taxes,  and  that  equitable  relief  to 
the  plaintiff  should  be  conditioned  uptm  its  satis- 
faction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  814.*] 

(Syllabus  by  the  Oimrt) 

Error  from  District  Court;  Norton  Goon- 
ty;  W.  H.  Pratt,  Judge. 

Action  by  Agnes  Miller  and  another  against 
Nicholas  Dltllnger.  Judgment  for  plalntltrs, 
and  defendant  brings  error.  Uodlfled  and 
affirmed. 


•Far  oOmt  eases  see  same  topic  anA  section  NUIUBB  ta  Om.  A  Am.  Digs.  U07  to  data,  *  Reporter  Indexes 
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H.  B.  Tlllotson  and  Jno.  S.  Dawwa,  for 
plaintiff  in  error.  L.  H.  Wilder,  for  defend- 
uits  in  error. 

BUKCH,  J.  Agnes  and  Maggie  Miller  re- 
coTered  a  Judgment  qoietlng  their  title  to 
a  tract  of  land  against  the  claims  of  Nicholas 
Ditllnger,  wbo  appeals. 

In  1888  James,  the  owner  at  that  time, 
mortgaged  the  land  to  the  United  States  In- 
vestment Company.  By  successlTe  sales,  as- 
signments in  blank,  and  deliveries,  this  mort- 
gage became  the  property  of  Lendall  Tltcomb 
some  time  prior  to  1890.  None  of  the  as- 
signments were  recorded.  In  October,  1890, 
James  conveyed  the  land  to  his  mortgagee, 
the  United  States  Investment  Company,  and 
the  deed  was  duly  recorded.  Some  time  In 
1893  the  United  States  Investment  Com- 
pany conveyed  to  Tltcomb;  but  the  deed 
was  lost,  and  has  never  been  recorded.  Tit- 
comb,  however,  placed  George  Miller  In  pos- 
session as  his  tenant,  and  through  Miller 
kept  possession  continuously  until  February 
7,  1005,  when  he  deeded  to  the  plaintiffs, 
Agnes  and  Maggie  Miller.  In  March.  1900. 
Geo.  Miller  took  out  a  tax  deed  of  the  land, 
and  later  In  the  same  year  conveyed  it  to 
the  plaintiffs;  but  he  continued  to  occupy 
the  land  and  to  pay  rent  as  Tltcomb's  ten- 
ant In  August,  1903.  the  United  States  In- 
vestment Company  quitclaimed  to  William 
Wells.  Wells  then  brought  an  action  of 
ejectment  against  the  three  Millers,  and 
Judgment  was  rendered  in  his  favor  on  May 
6,  1904.  Tltcomb  was  not  a  party  to  the 
snlt,  had  no  notice  of  It,  and  did  not  partici- 
pate In  the  defense.  The  Judgment  specific- 
ally states  that  the  Millers  claimed  title  un- 
der a  tax  deed,  which  was  declared  void 
and  canceled,  so  that,  so  far  as  the  record 
discloses,  no  right  of  Tltcomb  was  litigat- 
ed or  adjudicated.  The  Judgment  against 
the  Millers  was  not  executed,  and  they  con- 
tinued in  possession.  On  November  19,  1904, 
Wells  deeded  to  the  defendant,  DlUlnger. 
On  February  6,  1905,  Dltllnger  took  Judg- 
ment qnleting  his  title  against  the  United 
States  Investment  Company;  but  Tltcomb 
and  the  Millers  were  not  parties  to  the  suit 
As  stated  before,  Tltcomb  deeded  to  the 
plaintiffs  on  February  7,  190^,  and  In  Au- 
gust of  the  same  year  they  brought  the 
action  which  terminated  In  the  Judgment 
under  review.  Findings  of  these  facts  were 
made,  which  are  assailed  as  unsupported  by 
the  evidence.  The  court  has  read  the  evi- 
dence, a  part  of  which  is  In  the  form  of  dep- 
ositions, and  not  only  are  the  findings  suffi- 
ciently supported  to  make  them  conclusive 
according  to  the  usual  rule,  but  they  seem 
to  be  compelled  by  the  evidence.  Certain 
authorities  are  cited  In  the  defendant's  brief 
relating  to  the  character  and  extent  of  proof 
necessary  to  establish  a  lost  Instrument;  but 
the  evidence  satisfies  them,  and  no  doubt 
the  trial  court  was  guided  by  them. 

It  Is  saUl  that  certain  documentary  evi- 


dence was  wrongfully  admitted  which  induc- 
ed the  findings.  Some  of  this  proof  was  rel- 
evant and  material,  In  that  It  contained 
statements  by  the  president  of  the  United 
States  Investmoit  Company  denying  owner- 
ship wh^,  according  to  DItlinger's  theory 
of  the  case,  title  must  have  rested  In  that 
company.  Kltchell  v.  Hodgen,  78  Kan.  551, 
97  Fac.  860.  It  will  be  assumed  that  the 
Immaterial  and  irrelevant  portions  of  the 
proof  were  disregarded;  the  trial  being  by 
the  court,  and  not  by  Jury.  But  if  all  the 
evidence  assailed  were  eliminated,  the  find- 
ings wonld  still  be  amply  supported. 

It  is  signed  that  because  George  Miller 
took  a  tax  deed  of  the  land,  and  then  con- 
veyed by  a  general  warranty  deed  to  the 
plaintiffs  (his  daughters),  he  could  not  have 
been  a  tenant  under  Tltcomb.  The  conclu- 
sion does  not  of  necessity  follow;  but,  ad- 
mitting that  an  inference  of  repudiation 
might  be  drawn,  it  is  fully  overcome  by  un- 
equivocal proof  that  Tltcomb  was  always 
recognized  as  landlord,  and  that  MlUer  paid 
rent  to  him,  or  to  his  agent  for  him,  tip  to 
the  time  he  deeded  to  the  plalntlfFs. 

It  is  said  that  Miller's  possession  must 
have  been  Interrupted  by  Dltllnger,  else  the 
court  conld  not  have  rendered  Judgment 
quieting  title  against  the  United  States  In- 
vestmrait  Company.  Neither  the  Millers  nor 
Tltcomb  were  parties  to  that  action,  and  no 
conclusions  against  their  Interests  can  be 
drawn  from  the  Judgment  in  that  case.  The 
evidence  in  this  case  is  that  DitUnger  has 
never  been  In  possession. 

The  defendant  seems  to  claim  tbat  the 
action  of  Wells  against  the  Millers  was  one 
to  quiet  title,  and  not  one  In  ejectment,  and 
hence  It  is  concluded  that  Wells  must  have 
been  In  possession.  The  evidence  is  to  the 
contrary  and  shows  that  Wells  was  not  In 
possession,  that  he  was  awarded  possession 
by  the  Judgment,  and  that  the  issuance  of 
a  writ  of  assistance  to  obtain  possession 
was  made  conditional  upon  the  payment 
of  the  tax  Hen  awarded  the  Millers  upon  the 
nullification  of  the  tax  deed  under  which 
they  claimed. 

The  defendant  insists  that  the  Judgment 
in  favor  of  his  grantor,  Wells,  and  against 
the  Millers,  rendered  In  the  ejectment  suit, 
conclusively  established  title  and  right  of 
possession  In  *  Wells,  and  hence  that  the  , 
present  controversy  brought  on  by  the  plain- 
tiffs has  been  adjudicated.  The  plaintiffs 
claim  under  a  new  title  acquired  since  the 
rendition  of  the  Judgment  In  favor  of  Wetls 
and  not  derived  from  or  In  succession  to  a 
party  to  his  suit.  They  now  hold,  and  claim 
under,  Titcomb's  title,  and  Tltcomb's  rights 
have  not  before  been  considered  or  deter- 
mined. The  situation  of  the  plaintiffs  Is 
much  like  ttiat  of  Kelson  In  the  case  of 
Boss  V.  Kelson,  79  Kan.  105,  98  Pac.  772. 
Kelson  held  a  tax  deed  and  the  legal  pos- 
session of  a  tract  of  land.  McDonald 
broi^ht  ejectment,  and  a  Judgment  of  ouster 
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was  rendered  against  Kelatm,  which  was 
not  execated.  Kelson  then  purchased  the 
land  at  tax  sale  and  extended  his  posses- 
sion to  full  occupancy.  This  gare  him  a 
new.  Independent,  paramonut  right,  not  ad- 
judicated In  the  action  of  ejectment,  upon 
which  he  conld  stand.  In  the  opinion  it 
was  said:  "Of  course,  the  adverse  judg- 
ment in  the  ejectment  action  Is  binding  upon 
the  plaintiff  and  concludes  him  in  respect 
to  the  title  and  possession  Ineffectually  de- 
fended in  that  action;  but  under  many  cir- 
cumstances there  may  be  a  title  and  pos- 
session entirely  distinct  and  wholly  discon- 
nected from  that  involved  In  the  ejectment 
action,  so  that  there  is  In  fact  no  privity 
between  the  holder  and  the  defeated  eject- 
ment defendant  In  such  cases  the  judg- 
ment extends  no  further  than  the  title  and 
possession  which  the  parties  were  able  to 
litigate,  and,  if  a  person  claiming  separate, 
paramount,  and  undetermined  rights  enter 
pending  the  ejectment  action,  a  writ  of 
possession  may  not  be  executed  against 
Mm." 

Wells  took  nothing  as  against  Titcomb  by 
the  quitclaim  deed  from  tbe  United  States 
Investment  Company.  The  investment  com- 
pany had  already  deeded  to  Titcomb.  True, 
Titcomb's  deed  was  not  of  record,  but  he 
was  in  possession  by  his  tenant,  Miller, 
which  fact  afforded  notice  to  the  world  of 
bis  rights.  Wells  was  charged  with  this 
notice  when  be  took  his  quitclaim  deed,  and 
he  could  not  strengthen  his  position  by  liti- 
gating with  the  tenant  alone.  None  of  Tit- 
comb's  rights  could  be  affected  by  legal 
proceedings  to  which  he  was  not  a  party, 
of  which  he  had  no  notice,  and  in  which  he 
did  not  participate.  All  of  his  rights,  undi- 
minished and  unimpaired,  were  acquired  by 
the  plaintiffs  after  the  Judgment  in  favor 
of  Wells  had  been  rendered.  In  23  Oyc.  1261, 
It  is  said,  citing  tbe  American  cases:  "In 
some  states  it  is  held  that,  where  ejectment 
Is  brought  against  a  tenant  In  possession, 
and  he  gives  due  and  legal  notice  to  his 
landlord,  and  tbe  latter  has  an  opportunity 
to  come  In  and  defend,  the  landlord  la  bound 
by  the  judgment  against  tbe  tenant;  but  in 
others  It  is  held  that  the  lessor  Is  not  es- 
topped or  concluded  by  tbe  judgment  In  a 
former  action  against  his  tenant,  although 
t  be  may  have  been  notlfled  dnd  have  even 
put  his  title  In  issue  and  defended  It,  un- 
less he  was  made  a  party  of  record."  In 
this  state  there  is  no  statute  providing  for 
notice  to  the  landlord  of  suits  against  his 
tenant,  and  the  doctrine  that  one  not  a  party 
to  a  suit  may  be  made  privy  to  it,  and  so  be 
concluded  by  the  judgment  rendered,  by  a 
merely  private  notification  and  an  oppoi> 
tunlty  to  defend,  has  not  met  with  favor. 
Park  V.  Ensign,  66  Kan.  60,  64,  71  Pac.  230, 
07  Am.  St.  Rep.  352.  Under  certain  condi- 
tions, which  are  stated  in  the  case  last 
cited,  one  not  a  party  to  the  record  may  be 
held  to  have  submitted  bis  Interests  for  ad- 


judication, and  hence  be  bound  by  the  Jodg- 
ment;  bat  neither  of  th^  situations  Is  pre- 
sented In  this  case.  We  have  here  the  naked 
question  of  the  effect  upon  a  landlord's  title 
of  a  judgment  in  ejectment  against  his  ten- 
ant In  the  case  of  Redden  v.  TefTt  48  Kan. 
302,  306,  29  Pac.  167,  It  is  Bald:  "Second. 
Arthur  I.  Tefft,  the  son  of  Ell  A.  Tefft,  was 
only  holding  the  land,  at  the  commencement 
of  the  action  of  June  2,  1885,  under  his  fa- 
ther, as  a  tenant  It  does  not  appear  that 
Bll  A.  Tefft  was  notified  of  tbe  pendency  of 
that  action,  or  defended  It  Not  being  a 
party  thereto,  he  cannot  be  bound  by  tbe 
judgment,  or  any  proceeding  therein.  A 
landlord,  without  notice  or  knowledge,  can- 
not be  prejudiced  in  bis  title  by  his  tenant's 
acts  or  defaults."  True,  the  action  referred 
to  In  this  opinion  was  one  of  forcible  entry 
and  detainer,  which  by  statute  does  not  bar 
subsequent  actions  to  recover  tbe  same  land; 
but  the  language  quoted  states  a  second 
ground,  outside  of  and  beyond  the  statute, 
for  holding  that  the  landlord's  rights  are 
not  affected  by  a  judgment  of  ouster  against 
his  tenant  The  reasons  are  that  the  land- 
lord should  have  bis  own  day  In  court  He 
Is  not  In  privity  with  bis  tenant  because 
he  does  not  claim  under  or  hold  In  succes- 
sion to  the  tenant  and  sound  titles  might 
be  weakened  or  utterly  destroyed  by  actions 
undefended  or  Imperfectly  defended  by  ten- 
ants, or  by  actions  brought  In  collusion  with 
tenants,  which  their  landlords  might  soccess- 
fully  resist  If  duly  impleaded  and  anved 
with  process. 

Gonflulng  the  decl^on  to  the  ftcts  of  tbe 
present  case,  It  may  be  said  that  a  landlord 
who  is  not  a  party  to,  haa  no  notice  of,  and 
does  not  defend,  an  action  of  ejectment  proee> 
cuted  against  his  tenant,  Is  not  bound  by  a 
judgment  In  the  action  adverse  to  the  ten- 
ant 24  A.  &  B.  EncycL  of  L.  T49;  2  Ud- 
derhUl,  Landlord  &  Tenant,  975,  {  582.  For 
tbe  reasons  already  stated,  the  judgmoit 
quieting  DItllnger's  title  against  the  Invest- 
ment company  is  no  bar  to  the  tdalntUTa 
suit  When  the  Miller  tax.  deed  was  set 
aside  In  the  ejectment  suit  brought  by  Wells, 
the  Millers  were  given  a  Hen  tot  taxes,  and 
Wells  was  required  to  satisfy  ttUs  Hen  be- 
fore he  could  obtain  possession.  The  evi- 
dence Is  uncontradicted  that  Wells  paid  the 
required  sum  to  the  cleric  of  the  district 
court  who  in  turn  paid  it  to  tbe  plaintlffa 
It  was  and  Is  the  duty  of  the  landowner, 
whoever  he  may  be,  to  pay  these  taxes.  In 
equity  tbe  payment  by  Wells  should  operate 
as  an  assignment  of  the  Hen  to  blm,  and  hla 
deed  to  Dltilnger  should  operate  as  an  as- 
signment to  Dltilnger.  Tbe  plaintiffs  se^ 
equitable  relief  and  ought  to  do  equity. 
Wagner  v.  Underbill,  71  Kan.  637,  81  Pac 
177.  It  seems  this  matter  was  not  well  pre- 
sented to  tbe  district  court;  but  upon  the 
whole  record  It  is  clearly  just  that  the  relief 
granted  tbe  plaintiffs  should  tte  made  con- 
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dlUonal  upon  their  reimbursing  Ditllnger  for 
tbe  taxes  referred  to,  and  Interest 

The  cause  is  remanded  for  the  modifica- 
tion of  tbe  Jadgment  as  suggested. 

With  the  modification,  the  judgment  Is 
affirmed.  The  costs  In  this  court  are  divid- 
ed. All  tbe  Justices  concur. 

(81  Kas.  180) 

tix  parte  HOKNUNO. 
Supreme  Court  of  Kansas.   Nor.  6,  1909.) 

1.  Habeas  Corpus  ^  3o*>— Pboceedingb  -Rb- 
TiEWABLE— Commitment, 

The  petitioner  was  committed  to  the  peni* 
tentiarr  under  a  judgment,  and  verdict  of  guilty 
of  a  felony  rendereo  In  the  district  court.  The 
district  court  h&d  jurisdiction  to  render  the  judg- 
ment which  in  (act  it  did  render,  and  no  other 
court  in  the  state  has  jurisdiction  to  inquire  into 
the  validity  of  a  emnmitment  thereunder. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oo^ 
pns,  Ceat,  Dig.  1  25 ;  Dee.  Dig.  |  80.*^ 

2.  Criminal  Law  (!  996*)— Rkcosd  or  Judo- 

lEBNT— COBBECTION . 

The  district  court  may  at  or  after  the  term 
at  which  a  judgment  is  rendered  correct  the 
record  of  the  judgment  vben  such  record  does 
not  speak  the  truth  In  regard  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Di;.  §S  2544r-2546;  Dec.  Dig.  f  990.*] 

(Syllabus  by  the  Court.) 

Application  by  James  F.  Horoung  for  writ 
of  habeas  corpus.   Petition  denied. 

Scott  J.  Miller,  J.  E.  Andrews,  and  8.  T. 
Hale,  for  petitioner.  W.  H.  Horrla,  for  re- 
spondent 

SMITH,  J.  This  case  was  submitted  upon 
the  verified  petition  and  the  verified  return 
of  tbe  sberlH,  in  which  are  Incorporated  jour- 
nal entries  of  the  proceedings  of  the  dis- 
trict court  of  Rush  county  In  the  case  of 
the  State  of  Sansas  v.  James  F.  Hornung. 
These  records  are  duly  certified.  It  appears 
that  the  petitioner  was  duly  tried  in  the  dis- 
trict court  of  Rush  county,  and  by  the  vwdict 
of  the  Jury  in  that  case  was  legally  found 
guilty  of  the  crime  of  manslaughter  in  the 
second  degree,  and  was  regularly  sentenced 
by  said  court  to  Imprisonment  In  the  penl- 
tentiary  of  tbe  state  of  Kansas.  Tbe  Journal 
entry  of  tbe  Judgment  read  as  follows:  "It 
is  therefore  considered,  ordered,  and  adjudg- 
ed by  the  court  that  the  defendant,  James  F. 
Hornung,  be  taken  by  tbe  sheriff  of  Rush 
county,  Kansas,  to  the  Jail  of  Rush  county, 
and  that  he  take  him  from  there  without 
unnecessary  delay,  to  the  state  penitentiary 
near  Lansing,  Kansas,  there  to  be  delivered 
to  tbe  warden  of  the  said  penlt^tlary,  and 
to  be  confined  there  at  hard  labor  for  a 
period  of  not  less  than  one  year  and  not  ex- 
ceeding five  years,  and  that  judgment  be  ren- 
dered against  said  defendant  for  the  costs 
of  this  action  taxed  at  $  ."  The  Judg- 
ment was  rendered  on  tbe  25th  day  of  May, 
1B09.  Tbe  petitioner  was  taken  to  the  penl- 
tentiary  on  a  commitment  presumably  recit- 


ing this  journal  entry  of  Judgment,  and  short- 
ly thereafter  a  writ  of  habeas  corpus  was 
sued  out  against  the  warden  of  the  peniten- 
tiary as  respondent  In  tbe  district  court  of 
Leavenworth  .county. 

From  a  copy  of  the  journal  entry  attach- 
ed to  tbe  sheriff's  return  it  appears  that  the 
district  court  of  Leavenworth  county  "finds 
that  said  petitioner  Is  h^d  by  said  W.  H. 
Haskell  (warden)  .on  an  irregular  commit- 
ment and  orders  that  said  petitioner  be  and 
be  Is  hereby  ordered  remanded  to  the  district 
court  of  Rush  county,  Kansas,  for  resentence 
within  30  days  from  this  date,  and  that  if 
said  petitioner  Is  not  taken  to  said  Rush 
county  and  before  the  district  court  of  said 
county  for  resentence  within  30  days  that 
said  petitioner  be  discharged  from  custody.*' 
It  appears  that  the  petitioner  was  returned 
to  the  custody  of  the  sheriff  of  Rush  county 
prolnbly  within  80  days  from  the  hearing  In 
Leavenworth  county,  but  the  district  court  of 
Rush  oounty  did  not  thereafter  meet  until 
September,  1909,  and  on  the  27th  day  of  that 
month,  being  one  of  the  judicial  days  of  the 
regular  term,  the  county  attorn^  filed  bis 
motion  to  correct  the  entry  of  the  Judgmtot 
theretofore  made  In  said  cause;  this  peti- 
tioner objecting  to  the  Jurisdiction  of  tbe 
court  Tbe  motion  was  sustained  by  the 
court,  and  tbe  record  of  the  Judgment  was 
amoided  to  read  as  follows :  "It  Is  therefore 
considered,  ordered,  and  adjudged  by  the 
court  that  the  defendant  James  F.  Homnng, 
be  takoi  by  tbe  sheriff  oit  Rush  county,  Kan- 
sas, to  the  Jail  of  Rusb  county,  and  that  he 
take  him  from  there  without  unnecessary  de- 
lay to  the  state  penitentiary  near  Lansing, 
Kansas,  tbere  to  be  delivered  to  the  warden 
of  the  Bald  penitentiary  and  to  be  confined 
there  at  hard  labor  until  discharged  accords 
Ing  to  law,  and  that  Jndgment  be  rendered 
against  said  defoidant  for  tbe  costs  of  thla 
action 'taxed  at  $  ■  — ."  Tbe  punishment 
prescribed  by  section  2013,  Gen.  St  1901,  for 
manslaughter  In  the  second  degree,  Is  confine- 
ment and  hard  labor  for  a  term  of  not  less 
than  three  nor  more  than  five  years.  The  In- 
determinate sentence  law  in  chapter  375,  p. 
571,  Laws  1903,  provides :  "Section  1.  Every 
person  convicted  of  a  felony  or  other  crime 
punishable  by  Imprisonment  In  the  peniten- 
tiary, except  murder  and  treason,  if  Judgment 
be  not  suspended  or  a  new  trial  granted, 
shall  tie  sentenced  to  tbe  penitentiary,  except 
in  the  cases  provided  for  In  section  7100  of 
the  General  Statutes  of  1001 ;  but  the  court 
Imposing  such  sentence  shall  not  fix  tbe  limit 
or  duration  of  the  sentence,  but  the  term  of 
Imprlsomnent  of  any  person  so  convicted 
shall  not  exceed  the  maximum  nor  be  less 
than  the  minimum  term  provided  by  law  for 
the  crime  for  which  the  person  was  convicted 
and  sentenced,  the  release  of  such  person  to 
be  determined  as  hereinafter  provided." 
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REPOETEE. 


(Kan. 


It  Is  conteBdeA  on  the  part  of  the  petition- 
er that  the  sentence  as  shown  b7  the  firat 
Joamal  entry  of  the  district  court  of  Rueh 
county  was  void  for  the  reason  that  it  Is 
not  authorized  by  thto  section  of  the  Inde- 
terminate Bentence  lav.  It  will  be  obserred 
that,  acoordlDg  to  the  first  Journal  entry,  the 
Limit  of  the  penalty  which  the  court  assumed 
to  fix  was  the  same  as  the  limit  fixed  by 
law,  except  that  It  was, not  less  than  one 
year,  whereas  the  statute  prescribes  that  it 
shall  not  be  leas  tlian  three  years.  It  appears, 
however,  that  the  Judgm«it  pronounced  wfui 
In  accordance  with  law,  and  that  the  Journal 
entry  of  the  Jadgmmt  was  inaccurate.  The 
district  court  of  Leavenworth  county  did  not 
undertake  to  discharge  the  petlUonw  at  the 
time  of  the  hearing,  bat  simply  held  the 
Judgment  irregular,  and  ordered  that  the 
petitioner  BbooM  be  returned  to  the  district 
court  of  Bush  county  for  resentence  within 
80  days,  and,  if  not  so  returned,  that  he 
should  be  discharged.  It  Is  not  shown  that 
he  was  not  returned  within  the  80  days ;  bat 
he  was  not  taken  before  the  court  within  that 
time  for  the  reastm  that  the  court  was  not 
in  session.  Section  M67,  Gen.  St  pro- 
vides :  "No  court  or  Judge  shall  inquire  into 
the  legality  of  any  Judgment  or  process 
whereby  the  party  Is  In  custody,  or  discharge 
him  when  the  term  of  conmiitment  has  not 
expired,  in  either  of  the  cases  following: 
*  ■  *  or,  second,  upon,  any  process  issued 
on  any  final  Ju^;ment  of  a  court  of  compe- 
tent Jurisdiction.  •  •  •  •»  The  Jurisdiction 
referred  to  in  this  provision  is  evidently  the 
Jurisdiction  to  render  Judgment  in  the  case. 
It  is  not  questioned  but  that  the  district 
court  of  Rush  county  had  Jurisdiction  to  ren- 
der a  proper  Judgment  The  evidence  before 
the  district  court  of  Leavenworth  county  was 
that  the  Jurisdiction  had  been  Irr^larly  ex- 
ercised, but  the  Leavenworth  court  propOTly 
refused  to  discharge  the  defendant  by  .reason 
thereof.  The  habeas  corpus  proceeding  is  a 
collateral  attack  upon  the  Judgment  of  the 
district  court  of  Rush  county,  which,  even 
if  irregular,  is  not  void.  The  defendant  was 
regularly  convicted  of  the  crime  of  man- 
slaughter in  ttie  second  degree,  and  was  sen- 
tenced therefor.  And  it  now  appears  that 
the  Ju^ment  was  prononnced  in  accordance 
with  law.  but  was  not  correctly  recorded. 
The  law  fixes  the  duration  and  limitation  of 
the  punishment  In  re  Howard,  72  Kan.  273. 
83  Pac.  1032,  and  cases  there  dted.  The 
Judgment  was  not  subject  to  collateral  at- 
tack. In  re  White,  50  Kan.  299,  32  Pac.  86; 
In  re  Comm.  62  Kan.  ZIl,  02  Paa  661,  84  Am. 
St  Rep.  882.  If  the  defendant  desired  to 
avail  himself  of  any  irregularity  in  the  sen- 
tence, he  should  have  done  so  by  a  direct  ap- 
peal to  this  court  and  not  by  a  collateral  at- 
tack. Id  re  Nolan,  68  Kan.  796,  75  Pac.  1025. 
The  district  court  of  Leavenworth  county 
should  have  remanded  the  petitioner  to  the 


penltttitiary,  and  its  ord»  to  have  him  re- 
turned to  the  district  court  of  Rush  county 
for  resentence  was  void,  at  least  so  far  as  It 
Implied  any  order  to  act  or  restriction  upon 
the  time  of  action  tiie  district  court  of 
Rush  county.  In  reply  to  the  contention 
that  the  district  court  of  Rush  county  was 
without  Jurisdiction  to  amend  the  Journal 
entry  of  its  Judgmrait  and  to  reorder  the  peti- 
tions remanded  to  the  penitentiary,  we  have 
only  to  refer  to  the  decisions  fully  sustainLig 
such  action.  The  court  has  authority  during 
or  after  the  term  at  whidi  Judgment  was 
rendered,  when  it  dlscovnrs  Uiat  lts  records 
do  not  speak  the  truth  wlOi  regard  to  a  Judg- 
ment to  have  such  records  amended  so  as 
to  speak  the  truth.  Lombard  Inv.  Co.  v. 
Walsh,  70  Kan.  899^  79  Pac.  688;  CSiristi- 
sen  V.  Bartlett  73  Kan.  401,'  81  Paa  630,  85 
Pac  694 ;  Chemical  Co.  v.  Morrison,  76  Kan. 
790,  92  Pac.  1114. 

It  is  the  Judgment  ot  this  court  that  the 
petitioner  be  remanded  to  the  paiitentlacy 
of  the  state  of  Kansas  under  the  commitment 
of  the  district  court  of  Rush  coun^  until  he 
is  disdiarged  according  to  law,  and  that  he 
pay  the  costs  of  this  proceeding.  All  the 
Justices  concurring. 

<SL  Kan.  1»7) 

STATE!  V.  HENZ. 
(Supreme  Court  of  Kansari.   Nov.  6,  1909.) 

1.  CBiinNAi,  Lav  (|  1122*)— Affxal— Review 

— iNSTBOCnONB. 

The  contention  that  a  charge  was  errone- 
ous, because  based  on  evidence  that  bad  been 
withdrawn,  cannot  be  considered  on  appeal, 
where  the  bill  of  exceptions  does  not  contain  tlie 

evidence, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  g  3941 ;  Dec  Dig.  f  1122.*] 

2.  CBiuinAL  Law  (S  823*)— Tbiai/— Oitbx  or 

JBbROB— iNSTBUCnONS. 

Any  error  in  giving  a  cbaxge  based  on  an 
exhibit  was  cared  by  an  Instraction  to  wholly 
disregard  the  exhibit. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Dec.  Dig.  S  823.*] 

3.  CanaiTAL  Law  (S  554*)— Evidekcb— Cbhd- 
iBitixr  OF  WriNEssEs  —  Interest  of  Ac- 
cused. 

The  Interest  of  accused  may  be  considered 
as  affecting  bia  credibility  as  a  witness. 

[51d.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  {S  1255,  1256;  Dec.  Dig.  S  554,*] 

Appeal  from  District  Court  Sedgwldc 
County;  Thomas  C.  Wilson.  Judge. 

Henry  Menz  appeals  from  a  conviction. 
Affirmed. 

J.  A.  Bmbacher  and  James  Oonly,  for  ap- 
pellant F.  S.  JacksQn,  Atty.  Gen.,  and  W. 
A.  Ayres,  for  the  State. 

PER  CURIAM.  Instruction  No.  8  in- 
formed the  Jury  that  the  finding  of  a  United 
States  revenue  stamp  in  a  place  used  for  the 
manufacture  or  storage  of  intoxicating  liq- 
uors, showing  payment  by  any  person  of  the 
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special  tax  for  a  period  not  then  expired  Is 
prima  facie  evidence  that  such  person  main- 
tains a  nuisance  there.  Appellant  Insists 
that  this  was  error  because  Instruction  No. 
9  told  the  jury  that  Exhibit  D,  introduced  In 
evidence  for  the  purpose  of  showing  that 
appellant  had  paid  the  Internal  revenue  tax, 
was  withdrawn  by  the  state  and  was  not 
to  be  considered  by  them  for  any  purpose. 
The  dl£ELculty  Is  that  the  blU  of  exceptions 
does  not  contain  tbe  evidence,  and  we  have 
DO  right  to  asBome  that  there  was  not  other 
evidence  upon  which  to  base  the  instruction. 
State  T.  Forline,  &4  Ean.  69,  87  Pac.  99T; 
State  V.  Heth,  60  Kan.  fi60,  67  Pac.  108; 
State  T.  La  Bore,  103  Pac.  106.  Moreover, 
if  there  were  no  other  evidence,  any  possible 
error  was  cured  by  instruction  No.  9.  char- 
ging the  jury  to  wholly  disregard  Exhibit  D. 
There  was  no  error  in  the  Instruction  calling 
attention  to  the  testimony  of  the  appellant 
and  advising  the  Jury  that  they  might  con- 
sider his  interest  In  the  result  as  affecting 
his  credibility.  State  v.  Barsaw.  74  Kan. 
473,  87  Pac.  183. 
Tlie  Judgment  is  affirmed. 

<81  Kan.  US) 

PABSONS  V.  KENDALL  et  al. 
(Sapnme  Coart  of  Kansas.   June  5,  1900.  On 
Rehearing.  Nov.  10,  1909.) 

DKEDS  (I  97*)— RIPT7GNANT  PbOVISIONS. 

The  provision  after  tbe  eranting  clause  in 
a  deed,  otherwise  In  the  usual  form,  to  E.  and 
"And  it  is  iien^by  stipulated  and  agreed 
•  •  •  that  at  tbe  death  of ,  •  •  •  M.  and 
Eb  the  aforesaid  land  shall  enure  to  the  heirs  of 
tbe  said  M.,"  Is  not  repugnant  to  the  rest  of  the 
deed,  and  so  not  void. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  11  267-273,  434-437 ;  Dec.  Dig.  §  97.*] 

Error  to  District  Court,  Cowley  Con&ty; 
0.  L.  Swarts,  Judge. 

Action  by  Pauline  Kendall  and  others 
against  Anna  Parsons.  Judgment  for  plain- 
tiffiB.  Defendant  brings  error.  Affirmed. 

A.  J.  Graham  and  P.  C.  Johnson,  tot  plain- 
tiff In  error.  O.  P.  Fuller,  for  defendants  in 

error. 

PER  CURIAM.  This  Is  an  action  to  quiet 
title  to  a  quarter  section  of  land  in  Cowley 
county.  Plaintiffs  recovered  a  judgment 
against  the  defendant,  Anna  Parsons,  who 
brings  these  proceedings  In  error.  The  facts 
which  are  agreed  to  are  In  substance,  as  fol- 
lows: On  September  20,  1884,  the  land  in 
question  belonged  to  Amanda  EX  Gllman  and 
her  husband.  On  that  date  they  conveyed 
Oie  land  by  general  warranty  deed  to  Ed- 
ward Parsons  and  Mary  O.  Parsons.  The 
grantees  entered  Into  possession,  which  they 
held  until  their  deaths.  Hhe  deed  was  In 
the  vsnal  form,  with  the  exception  that  It 


contained  a  stipulation  immediately  follow- 
ing the  granting  clause,  in  these  words: 
"And  It  is  hereby  stipulated  and  agreed  by 
and  between  all  of  said  parties  that  at  the 
death  of  the  aforesaid  Mary  O.  Parsons  and 
Edward  Parsons  the  aforesaid  land  shall 
enure  to  the  heirs  of  the  said  Mary  O.  Par* 
sons."  Mary  O.  Parsons  died  August  21, 
1891.  Edward  Parsons  died  March  26,  1906, 
but  the  year  prior  to  his  death  he  married 
the  defendant,  Anna  Parsoiu.  No  childreai 
were  bom  to  either  of  bis  marriages. 

The  controversy  is  over  the  construction 
of  this  conveyance.  Plaintiffs  claim  title 
as  the  only  heirs  at  law  of  Mary  O.  Parsons. 
The  defendant,  Anna  Parsons,  contends  that 
the  stipulation  In  the  deed  Is  a  repugnant 
claose,  and  of  no  force  or  validity.  She 
claims  title  to  the  land  as  the  heir  of  Ed- 
ward Parsons;  her  contention  being  that 
Edward  Panons  became  tbe  owner  of  an 
undivided  half  interest  in  the  land  by  the 
terms  of  the  deed  and  Inherited  the  other 
half  at  the  death  of  Mary  O.  Parsons,  and 
that  she,  the  defendant,  inherited  the  laud 
from  her  husband,  since  be  died  intestate 
and  left  her  his  sole  surviving  heir.  If  the 
clause  which  we  have  quoted  from  the  deed 
is  not  void  as  repugnant,  the  Judgment  must 
be  affirmed.  The  tendency  of  modem  deci- 
sions is  to  Ignore  technical  mles  of  con- 
stmctlon  In  deeds  of  conveyance  as  In  wills 
and  to  discover  the  Intent  of  the  parties; 
if  that  can  be  determined,  to  give  it  effect. 
Palmer  v.  Blodgett  60  Kan.  712,  67  Pac. 
947;  Vawter  v.  Newman,  74  Kan.  290,  86 
Pac.  135;  Nolan  v.  Otney,  75  Kan.  311,  89 
Pac.  609,  9  L.  B.  A.  (N.  S.)  317,  The  princi- 
ple of  these  cases  Is  controlling,  and  In  ap- 
plying that  principle  to  the  conveyance  here 
we  hold  the  clause  In  question  not  repug- 
nant The  obvious  Intent  of  the  parties  was 
that  on  the  death  of  Mary  O.  Parsons  and 
Edward  Parsons  the  title  should  pass  to  the 
heirs  of  Mary  O.  Parsons,  to  the  exclusion 
of  all  other  persons,  Including  the  heirs  at 
law  of  Edward  Parsons.  We  deem  It  nn» 
necessary  to  consider  the  propositions  urged 
by  the  plaintiff  In  error,  as  they  are  fully 
discussed  in  the  cases  we  have  cited.  There 
was  sufficient  evidence  to  sustain  the  find- 
ings that  the  plaintiffs  are  the  sole  heirs  at 
law  of  Mary  O.  Parsons.  Proof  of  actual 
delivery  and  acceptance  before  the  death  of 
the  grantees  was  unnecessary.  Nolan  v.  Ot- 
ney,, supra.  Besides,  the  prosecution  of 
this  action  Is  snfflclent  evidence  of  accepfr 
ance. 

The  Judgment  will  be  affirmed. 

On  Rehearing. 

PER  CURIAM.  Former  Judgment  apbtid, 
without  written  opinion. 
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COLLINS  V.  NORTON. 

(Supreme  Court  of  Kansas.    Not.  6,  1009.) 

Deeds  ({  81*)— Delivbbt— Btxdencb. 

The  owner  of  land  executed  a  warrant? 
deed  without  renrvationi  or  exceptions,  convey- 
ing the  land  to  a  member  of  his  family,  and  de- 

Soaited  it  in  the  hands  of  a  third  person  to  be 
elivered  to  the  grantee  "in  case  anything  hap- 
pened to  him  or  he  died."  There  was  do  evi* 
aence  tending  to  show  that  he  retained  dominion 
or  control  over  the  deed.  After  his  'death.  It 
was  delivered  to  the  grantee.  Bvidence  ex- 
amined, and  held  sufficient  to  warrant  a  finding 
of  the  court  that  the  delivety  was  effectire. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  140;  141;  Dec.  Dig.  «  SL*J 

(Syllabos  by  the  Court) 

Brror  to  District  Court,  Graham  Ooimty; 
Gbarles  W.  Smith,  Judge. 

Action  by  Blsle  Norton  against  George  W. 
Collins.  Judgment  for  plalnticr,  and  defend- 
ant brings  error.  Affirmed. 

John  S.  Dawson,  for  plaintiff  in  error.  F. 
D.  Turck,  for  defendant  in  error. 

PORTER,  J.  The  plaintiff,  Elsie  Norton, 
formerly  Elsie  Smith,  bronglit  an  action  In 
ejectment  and  recovered  Judlgment  The  de- 
fendant brings  error. 

The  land  in  controversy,  which  Is  a  form 
of  200  acres,  at  one  time  belonged  to  Isaac 
Lamphier,  who  died  in  1906  at  the  age  of 
86  years.  The  plaintiff  had  be&a  a  member 
of  his  family  for  21  years.  She  veat  to  live 
with  him  and  his  wife  when  she  was  10 
years  old  under  an  agreement  that  If  she 
would  remain  with  them  until  their  death, 
they  would  leave  her  all  their  property. 
They  had  no  children  of  their  own,  and 
treated  her  as  one  of  the  family.  The  un- 
disputed testimony  shows  that  she  faithful- 
ly fulQlled  her  part  of  the  agreement  ^e 
helped  with  the  usual  housework,  milked  the 
cows,  fed  the  stock,  and  sometimes  worked 
In  the  field.  She  was  paid  no  wages,  and 
received  only  her  board  and  clothing.  The 
wife  of  Isaac  Lamphier  died  10  years  before 
his  death  occurred.  The  plaintiff  nursed  her 
in  her  last  Illness,  and  remained  with  Mr. 
Lamphier  until  his  death,  nursing  and  car^ 
ing  for  him  in  the  latter  years  of  his  life. 
Her  claim  to  the  land  In  ctmtroversy,  how- 
ever, la  not  based  upon  the  agreement  with 
the  Lamphim  and  performance  on  her  part 
bat  upon  a  warranty  deed  whldi  Lamphier 
executed  In  1900.  The  deed  was  a  general 
warranty  without  exceptions  or  reservations. 
It  was  dated  September  6,  1900,  and  ac- 
knowledged October  27,  1900.  The  testimony 
was  that  it  was  drawn  at  the  request  of 
the  grantor  by  F.  D.  Turck,  an  attorney. 
The  grantor  went  to  his  office  with  a  de- 
scription of  the  land,  and  said  he  desired  to 
make  a  deed  conveying  the  land  to  Elsie 
Smith.  He  was  Informed  by  Mr.  Turck  that 
In  order  to  make  the  conveyance  valid,  a 
delivery  was  necessary,  and  that  the  deed 


would  have  to  be  delivered  by  him  to  the 
grantee  or  to  some  one  for  her  in  his  lifetime. 
On  the  day  it  was  acknowledged  Lainphlw 
took  the  deed  to  the  bank,  and  left  it  with  E. 
E.  Mullaney,  who  testlfled  as  follows:  "He 
said  he  wanted  It  left  with  us  to  be  delivered 
to  Elsie  Smith  in  case  anything  happened  to 
him,  or  he  died.  I  don't  remember  the  ex- 
act language,  but  simply  in  case  that  he  died, 
or  In  case  of  his  death,  he  wanted  it  deliver- 
ed to  hw."  After  his  death  the  deed  was  de- 
livered to  her  by  Mr.  Mullaney  and  placed  on 
record,  and  this  action  was  brought 

The  defendant  who  Is  a  brotber^ln-law  of 
Isaac  Ijunphier,  claims  title  virtue  of -a 
warranty  deed  executed  by  Lamphier  in 
1003.  He  testified  that  the  deed  was  hand- 
ed to  him  by  Lamphier  at  the  tatter's  houae 
m  May,  1903;  that  he  paid  fl  to  him  at 
the  time,  and  asked  him  U  It  was  his  desire 
that  the  deed  be  recorded;  that  Lamphlw 
told  him  to  record  it  at  once  which  he  did. 
They  bad  no  previous  arrangement  or  under- 
standing that  the  deed  was  to  be  made.  He 
further  testified  that  he  had  no  knowledge  of 
the  existence  of  the  deed  to  the  plaintiff,  and 
that  he  took  immediate  possession  of  the 
land,  and  occupied  it  exclusively,  openly,  and 
notoriously  from  that  time.  On  the  contrary, 
the  plaintiff  testified  that  she  informed  him 
of  the  existence  of  her  deed  long  before  he 
received  his,  and,  further,  tiiat  from  the 
time  he  took  possession  of  the  farm  until 
Lamphier's  death  he  accounted  to  Lamphier 
for  the  rents,  and  that  Lamphier  paid  the 
taxes.  There  was  evidence  tending  to  cor- 
roborate the  plaintiff  In  this  respect  The 
defendant  kept  a  store  at  which  Lamphier 
had  an  account  The  account  was  kept  In 
the  handwriting  of  the  defendant  and  show- 
ed a  charge  against  Lamphier  for  the  taxes 
of  19(^,  and  the  tax  receipt  for  this  year 
was  in  Lamphier's  possesion  at  the  time  of 
bis  death,  together  with  a  memorandum  or 
waybill  showhig  the  amount  of  wheat  raised 
on  the  land  in  1903. 

There  was  some  evidence  tending  to  show 
that  in  1903  Isaac  Lamphier  changed  his 
mind  and  concluded  to  dispose  of  all  his 
property  in  his  lifetime,  and  to  make  a  dif- 
ferent disposition  of  the  land  in  controversy. 
In  the  deed  to  the  defendant  he  Included  not 
only  the  200  acres  but  80  acres  of  other  land 
to  which  the  plaintiff  has  made  no  claim. 
About  this  time  be  conveyed  all  the  rest  of 
his  property  to  Elsie  Norton.  It  consisted  of 
two  pieces  of  town  property  and  some  notes 
secured  by  mortgages,  and  he  gave  her  the 
Immediate  possessdon  of  both  real  and  per^ 
sonal  property. 

The  defendant  has  cited  a  great  many  au- 
thorities in  reference  to  what  will  constitnto 
a  valid  delivery  of  a  deed  to  take  effect  on 
the  grantor's  death;  but  the  main  conten- 
tion is  that  the  evidence  was  more  favorable 
to  the'  defendant  thou  to  the  plaintiff.  In 
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Tiev  ot  the  general  finding  of  the  trial  court 
CD  the  facts,  we  deem  It  unnecessary  to  re- 
Tiew  the  law  goTeruing  this  class  of  conv^- 
ances.  A  full  discussion  of  the  subject  with 
cases  cited  will  be  found  in  Young  t.  Mc- 
Williams,  75  Kan.  243.  89  Pac.  12.  We  are 
urged  b7  the  defendant,  however,  to  gire  the 
most  careful  consideration  to  the  case  of 
Tonng  V.  McWilUams,  and  it  is  insisted  that 
the  facts  there  are  sufficient  to  dlstlDgnish 
it  from  the  present  case.  In  the  opinion  in 
the  former  case  Mr.  Justice  Mason,  speaking 
for  tlie  court,  states  the  general  rule  as  fol- 
lows: "Bat  where  he  deposits  It  with  a 
third  person,  to  be  turned  over  upon  bis 
death  to  ttie  grantee,  this  Is  a  good  delivery 
if  he  thereby  surrenders  all  control  over  it, 
but  not  otherwise."  In  several  particulars 
the  facts  In  that  case  dlffwed  from  the  facts 
In  the  present  case.  The  deed  executed  by 
Young  reserved  to  himself  the  use  and  In- 
come of  the  property  during  his  life.  A  de- 
livery directly  to  the  grantee  would  have 
had  the  same  effect  so  far  as  the  grantor's 
riglits  were  concerned.  In  the  opinion  in 
that  case  some  weight  Is  given  to  the  fact 
that  Young  conveyed  other  property  to  other 
heirs  as  a  circumstance  shedding  light  on  his 
probable  intentions  concerning  the  convey- 
ance and  It  is  argued  that  the  fact  that  Lam- 
phler  after  the  execution  of  the  deed  to  EI- 
tie  Smith  apparently  altered  his  Intention 
not  only  with  respect  to  the  land  In  contro- 
versy, but  determined  to  dispose  of  all  hta 
property  In  his  lifetime,  and  conveyed  this 
land  to  the  defendant,  who  toolc  possession 
daring  the  grantor's  lifetime,  and  the  further 
fact  that  he  conveyed  all  his  other  property 
to  Elsie  Smith,  should  be  considered  as  con- 
trolling drcumstancee  in  determining  his  In- 
tention at  the  time  he  executed  the  first 
conveyance.  In  Young  v.  McWlllIams  the 
fact  that  the  grantor  had  conveyed  other 
property  to  other  heirs  was  not  held  to  be 
controlling,  bat  only  a  circumstance  to  he 
considered  In  connection  with  the  further, 
more  Important  fact  that  the  deed  in  terms 
reserved  to  the  grantor  a  life  estate.  More- 
over, the  circumstances  surrounding  the 
transaction  In  Young  v.  McWlUiams  were  of 
more  than  usual  Importance  for  the  reason 
that  we  were  of  the  opinion  that  the  testi- 
mony of  the  custodian  concerning  what  ac- 
tually occurred  when  the  deed  was  left  with 
him  was  without  probative  force  because  he 
had  no  recollection  of  what  was  said  by  the 
grantor.  In  the  present  case  the  testimony 
Is  clear  and  unamblguoos  as  to  what  the 
grantor  said  at  the  time  of  the  delivery,  and, 
with  the  other  circumstances  in  evidence, 
was  sufficient  to  authorize  the  general  find- 
ing of  the  court  that  his  Intention  was  that 
the  deed  should  be  retained  by  MuUaney  and 
delivered  to  Elsie  Smith  In  case  of  the  grant- 
or's death. 

In  arriving  at  the  concluslim  that  there 


was  an  ^active  delivuy  of  the  deed  In  the 
former  case,  considerable  weight  was  attach- 
ed in  the  opinion  to  another  fact  in  which 
the  cases  are  precisely  alike,  and  that  was 
the  absence  of  any  evidence,  or,  as  the  opin- 
ion in  the  formw  case  states,  "convincing 
evidence,"  showing  any  Intention  on  the  part 
of  the  grantor  to  retain  control  -  over  the 
deed.  While  the  evidence  here  shows  that 
the  grantor  exercised  control  over  the  prop- 
erty and  made  a  subsequent  deed  purport- 
ing to  convey  the  title,  our  attention  has  not 
been  directed  to  any  evidence  tending  to 
show  that  at  the  time  he  deposited  the  deed 
he  retained  any  control  or  dominion  over  it. 
The  whole  controversy  turned  upon  the  In- 
tent with  which  he  deposited  the  deed  in 
the  hands  of  the  custodian.  This  could  on- 
ly be  determined  from  the  facts  and  cir- 
cumstances in  evidence.  We  Interpret  the 
language,  "In  case  anything  happens  to  me," 
the  same  as  though  the  grantor  had  said,  "In 
case  of  my  death,"  or  "when  I  die."  Under 
some  circumstances,  the  use  of  the  same 
language  would  more  naturally  mean  some- 
thing different  If,  being  about  to  go  upon  a 
Journey,  or  about  to  submit  to  a  dangerous 
surgical  operation,  he  had  said,  "in  case 
anything  happens  to  me,"  the  circumstances 
would  naturally  Indicate  that  he  had  refer- 
ence to  the  poBsIblUty  of  his  death  as  some- 
thing which  might  or  might  not  occur,  and 
that  he  Intended  to  retain  control  of  the  In- 
strument In  case  nothing  did  happen  to  him. 
In  the  absence  of  any  testimony,  therefore, 
showing  an  intention  to  limit  bis  language  to 
something  which  might  or  ml^t  not  happen 
and.  In  view  of  his  age  and  situation  In  life» 
we  think  the  court  was  Justified  In  finding 
that  he  meant  the  same  as  though  he  had 
said,  "When  my  death  occnra^  I  want  the 
deed  delivered  to  Elsie." 

The  general  finding  of  the  court  precludes 
us  from  grautlng  any  relief  to  the  defendant 
Every  Inference  favorable  to  the  plaintlfl 
which  may  be  drawn  from  the  testimony 
must  be  indulged,  including  a  finding  that 
It  was  the  intention  of  the  grantor  that  the 
deed  take  effect  at  once,  and  that  he  parted 
with  all  dominion  and  control  over  It  Wnes- 
ter  V.  Polln,  60  Kan.  834,  66  Pac.  490;  Doty 
V.  Barker,  78  Kan.  636,  97  Pac.  964. 

The  Judgment  will  be  affirmed.  AU  the 
Justices  concurring. 


(81  Kan.  4S) 

WILLIAM  SMALL  &  CO.  v.  LONERGAN. 

(Supreme  Court  of  Kaosas.   Nov.  6.  1909.) 

1.  Damages  (8  49*)— Mental  Suffebinq  — 
WiLLFtri,  Wrongs. 

The  general  rule,  applied  in  cases  of  unin- 
tentional negligence,  that  mental  Buffeting,  un- 
accompanied by  bodily  Injury,  is  not  a  ground 
of  recovery.  Is  not  applicable  In  cases  of  will- 
fnll  and  wanton  wrongs  and  those  committed 
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with  malice  and  an  Intention  to  cause  mental 
distress. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Coot.  Dig.  §  100 ;  Dec.  Dig.  $  49.*] 

2.  A88AUI,T  AHD  BATTERY  (S§  2,  38*)  —  "AB- 

Bault"—Daiiaqes— Mental  Suffebino. 
An  assault  upon  another  is  an  intentional 
Infringement  npon  the  absolute  right  of  personal 
security,  for  which  the  law  gives  a  right  of  ac- 
tion against  the  wrongdoer  in  whidi  damages 
for  mental  suffering,  which  is  the  proximate 
and  natural  result  of  such  wrong,  may  be 
awarded,  although  there  Is  no  battery  or  bodily 
injury  inflicted. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Batteiy,  Gent.  Dig.  H  1,  58;  Dec.  Dig.  H  2> 
3a* 

For  otiier  definitions,  see  Words  and  Phrases, 
Tol.  1,  jrp.  6S2-53S;  vol.  8,  p.  75S2.] 

8.  Absault  aitd  Battebt  (§  40*)— Excessivs- 

ness— assaijlt. 

The  damages  herein  allowed  held  to  be  ex- 
ceaslve,  and  en  option  to  remit  the  excess  to 
given  to  appellee. 

[Ed.  Note.— For  other  cases,  see  Assanlt  and 
Battery,  Cent.  Dig.  f  55;  Dee.  Dig.  I  40.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Glllpatrlck,  Judge. 

Action  by  Agnes  Lonergon  against  William 
Small  &  Co.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed  on  condition 
of  reduction  in  damages. 

John  H.  Atwood,  W.  W.  Hooper,  and  1.  K. 
Codding,  for  plaintiff  In  error.  Benjamin 
F.  Ehidres,  for  defendant  in  error. 

JOHNSTON,  C.  J.  In  this  action,  brought 
Agnes  Lonergon  against  the  firm  of  Wil- 
liam Small  &  Co.,  she  alleged  that  ^e  en- 
tered their  store  on  September  12,  1806,  car> 
rying  with  her  a  box  containing  articles  pur- 
chased in  another  store,  and,  while  engaged 
In  purchasing  an  article  in  defendant*  store, 
that  W.  F.  Cobb,  a  member  of  the  firm  en- 
gaged *'ln  looking  after  customers  and  car- 
ing for  the  goods,  wares,  and  merchandise  In 
said  store  for  the  purpose  of  protecting  the 
same  and  preventing:  any  person  from  taking 
away,  purloining,  or  carrying  away  any  of 
the  stock  in  raid  store,  wrongfully  and  un- 
lawfully approadied  this  plaintiff  In  a  rude 
and  Insolent  and  angry  manner,  and  did  then 
and  there  n^llgently,  carelessly,  wlllfally, 
and  intentionally  make  an  assault  upcm  her, 
the  said  plaintiff,  and  did  then  and  there, 
under  the  pretense  that  the  box  so  carried 
under  the  arm  of  this  plaintiff  had  been 
wrongfully  taken  from  the  sto<^  of  goods  be- 
longing to  these  defendants,  violently  lay  hold 
of  said  box  so  held  under  the  arm  of  this 
plaintiff,  and  of  the  person  and  clothing  of 
this  plaintiff,  and  did  then  and  th«v  wrong- 
.fnlly,  willfully,  maliciously,  carelessly,  neg- 
ligently, and  Intentionally  Jerk,  snatdi,  and 
tear  said  box  from  the  possessltm  of  said 
plaintiff,  and  did  wrongfully,  malldously, 
intentionally,  and  violently  assault  this  plain- 
tiff, and  did  willfully,  intentionally,  mali- 


ciously, carelessly,  and  negligently  tear  the 
clothing  of  this  plaintiff."  It  is  further  al- 
leged that  these  acts  were  done  in  the  pres- 
ence of  others,  and  that  when  CoU>  exam- 
ined the  box,  and  learned  that  the  contents 
did  not  belong  to  his  firm,  he  did  not  so  an- 
nounce to  the  bystanders,  nor  did  be  apolo- 
gize to  the  plaintiff,  but  insolently  ordered 
her  to  leave  the  stor^  and  that  he  mallclons- 
ly  treated  and  held  her  out  to  those  in  the 
store  as  a  shoplifter  and  thief,  to  the  gceat 
Injury  to  her  feelings  and  bodily  health. 

In  the  trial  of  the  case*  wbldi  resulted  In 
a  v»dict  for  the  plaintiff,  there  was  testi- 
mony tending  to  sustain  the  principal  avw- 
ments  of  the  petitl<m.  Much  of  that  glvaa 
in  behalf  of  the  defendaqjB  was  contradictory 
to  the  plaintiff's  testimony;  but  than  to  no 
difficulty  in  saying  that  there  was  snffldeut 
evidence  to  support  a  recorar.  In  answer 
to  special  auestlons,  the  Jury  Covnd  that  the 
plaintiff  did  not  suffer  any  bodily  injury  from 
the  assault,  and  that  any  mental  suffering 
she  may  have  endured  was  not  occasioned  by 
physical  Injury.  'Rie  Jury  also  answered 
that  no  domagei  were  allowed  ft>r  alandor 
or  words  spoken,  nor  tor  any  battery;  but 
they  did  allow  |2,S0O  as  damages  tor  the  as- 
sault. It  to  ai^ed  by  appellante,  who  are 
complaining  of  the  verdict,  that  aa  there  was 
no  bodily  injury  Inflicted  there  can  be  no 
recovery  t<a  Insult,  Indignity,  humiltotlon, 
and  mental  distress  resulting  from  the  as* 
sanlt  committed  upon  the  plaintiff.  Appel- 
lants Insist  that  thto  case  falto  within  a  class 
of  cases  wherein  It  was  held  that  mental 
suffering,  apart  from  physical  injury,  cannot 
be  made  a  basis  for  the  recovery  of  damages. 
In  the  early  case  of  City  of  Sallna  v.  Trosiper, 
27  Kan.  541,  brought  to  recover  for  Injuries 
from  a  defective  street,  it  was  ruled  that 
nothing  could  be  recova%d  for  mental  suf- 
fering except  when  it  to  an  element  and  nec- 
essary consequence  of  physical  pain  and  to 
the  proximate  result  of  physical  Injury.  In 
that  case  mraitlon  was  made  of  the  fact  that 
the  plaintiff  made  no  claim  of  injury  to  char- 
acter or  reputetion,  nor  for  any  insult  or  In- 
dignity. The  same  view  to  expressed  in  other 
cases  involving  the  mere  negligence  of  the 
defendant  West  v.  Tel^raph  Co.,  88  Kan. 
93,  17  Pac.  807,  7  Am.  St.  Bep.  680;  A.,  T.  & 
S.  F.  B.  Go.  V.  McQInnis,  46  Kan.  108,  26 
Pac.  4S3;  Railroad  Co.  v.  Dalton,  65  Kan. 
661,  70  Paa  645 ;  Manser  v.  Collins,  69  Kan. 
290,  76  Pac.  851 ;  Cole  v.  Gray,  70  Kan.  703, 
79  Pac.  054;  Shdton  v.  Bomt,  77  Kan.  1, 
93  Pa&  841. 

There  are  well-recognized  exceptions  to  the 
general  rale  making  a  contemporaneous  bod- 
ily Injury  essentUl  to  a  recovery  of  damages, 
and  amoi«  them  may  be  mentioned  assault. 
Illegal  arrest,  malicious  prosecution,  false  Im- 
prisonment, and  seduction.  While  there  to 
some  diversity  of  Judicial  opinion  on  some 
of  the  exceptions  to  the  rule  and  the  grounds 
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oQ  which  they  rest,  there  Is  general  concur- 
rence In  the  view  that  the  rule  has  no  appli- 
cation to  wUlfuI  and  wanton  wrongs  and 
those  committed  with  the  Intention  of  causing 
mental  distress  and  Injured  feelings.  The 
Supreme  Ck>urt  of  MassacbusettSt  after  hold- 
ing that  there  could  be  no  recovery  against 
one  who  Is  guilty  of  only  nnlntraitlonal  negli- 
gence, added:  "It  Is  hardly  necessary  to  add 
that  this  decision  does  not  reach  those  classes 
of  actions  where  an  Intention  to  cause  mental 
distress  or  to  hart  the  feelings  Is  shown,  or 
Is  reasonably  to  be  Inferred,  as,  for  example, 
in  cases  of  sednctlon,  slander,  malldous  pros- 
ecution, or  arrest,  and  some  others.  Nor  do 
we  Include  cases  of  acts  done  with  gross  care- 
lessness or  recklessness,  showing  utter  Indif- 
ference to  sach  consequences,  when  they  must 
have  been  In  the  actor's  mind."  Spade  t. 
Lynn  A  Boston  Railroad.  168  Mass.  286.  47 
M.  B.  88.  3S  L.  R.  A.  612.  60  Am.  St.  Rep. 
898.  In  Newell  v.  Whltcher,  53  Vt  689,  86 
Am.  Rep.  703,  the  plalntUF  went  to  defend- 
ant's house  to  give  mnsic  lessons  to  his  daugh- 
ters, and  after  she  had  retired  to  her  room 
for  the  nlgbt  he  stealthily  entered  her  room, 
sat  down  npon  her  bed,  and  leaned  over  her 
person,  and  repeatedly  solicited  sexual  inti- 
macy, which  she  repelled.  The  acts  of  the 
defendant  filled  her  with  fear,  and  so  out- 
raged her  feelings  that  a  spell  of  sickness 
was  brought  on  which  continued  for  a  long 
time.  It  was  held  that  to  excite  her  fear  and 
an  apprehension  of  force  In  the  execution  of 
defendant's  unlawful  purpose  was  an  assault 
for  which  she  might  recover.  Cooper  v.  Hop- 
kins, 70  N.  H.  271,  48  AU.  100,  was  a  case 
which  had  some  of  the  features  of  the  one 
under  consideration.  The  plaintiff,  while 
standing  among  customers  In  a  store,  was 
approached  by  Moore,  the  manager,  who 
touched  her  on  the  shoulder  and  asked  her  to 
go  Into  another  room,  and,  as  she  did  not  go 
with  him,  he  accused  her  of  larceny,  seized 
her,  and  searched  her  shopping  bag,  all  In 
the  presence  of  cnstomers  and  clerks.  On 
the  trial  the  plaintiff's  Innocence  was  admit- 
ted. A  requested  instruction  that  If  no  in- 
jury was  done  to  plaintiff's  person  by  the  as- 
sault, and  sbe  was  not  gut  In  fear  of  such 
injury,  she  could  not  recover  for  Injuries  to 
her  mind  or  feelings,  was  refused  by  the 
trial  court,  and  the  Supreme  Oourt  held  on 
review  that  the  Instruction  was  properly  de- 
nied, saying  that:  "If  Moore's  acts  were  oc- 
casioned by  malice,  the  plaintiff  would  be  en- 
titled to  damages  for  the  injury,  if  any,  to 
her  feelings,  although  no  injury  was  done  to 
her  person.  The  right  to  damages  for  this 
cause  does  not  depend  npon  the  extent  of 
the  physical  Injuries  suffered  by  the  injured 
party,  but  npon  the  malice  of  the  wrongdoer." 
A  case  In  Indiana,  in  which  damages  for  men- 
tal suffering  was  allowed  for  assault,  was 
where  the  def^idant  ordered  a  woman  and 
children  to  move  out  of  a  bnUdlng.  He  then 
ponred  oil  on  the  building  and  scratched  a 
match  for  the  apparent  purpose  of  setting  it 
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on  fire,  and  then  pointed  a  gun  at  the  woman, 
telling  her  that  if  she  did  not  leave  the  place 
he  would  shoot  her  and  the  children.  The 
Supreme  Court  held  that  the  acts  of  the  de- 
fendant  constituted  a  willful  invasion  of  the 
right  of  pei^onal  security,  that  there  was  a 
touching  of  the  mind*  if  not  of  the  body,  which 
made  the  defendant  liable,  and  the  court 
said  that:  "Having  reached  the  conclusion 
that  an  actionable  wrong  was  done  appellee 
by  appellant's  willful  act,  we  assert  that,  as 
the  law  Imports  some  damage,  she  was  en- 
titled to  recover  full  compensation,  which 
Inclades  compensation  for  her  mental  suffer- 
ing, even  If  there  was  no  unlawful  touching 
of  the  body  and  no  physical  Injury."  Kline 
T.  Kline.  168  Ind.  602,  64  N.  B.  9,  58  L.  R.  A. 
897.  In  Wilkinson  v.  Downton,  L.  R.  (1897)  2 
Q.  B.  67,  the  defendant,  by  way  of  a  practical 
Joke,  represented  to  plaintiff,  a  married  wo- 
man, that  her  husband  had  met  with  a  seri- 
ous accident  whereby  both  of  his  legs  were 
broken.  The  statement  was  known  to  be 
false  by  the  defendant,  and  he  made  It  with 
the  intention  that  it  ^onld  be  believed  to  be 
true.  The  plaintiff  believed  It  to  be  true, 
and  In  consequence  suffered  a  violent  nervous 
shock  which  rendered  her  ill,  for  which  the 
court  held  that  she  was  entitled  to  a  recovery. 
In  13  Cyc.  44,  It  is  said  that  "while  the 
general  rule  obtains  that  a  recovery  for  men- 
tal anguish  must  generally  be  connected  with 
the  personal  physical  injury.  It  is  also  true 
that  where  the  wrong  is  accompanied  by  cir- 
cumstances of  malice.  Insult,  or  willfulness, 
a  recovery  may  be  had  therefor."  The  excep- 
tion to  the  rule  Is  stated  in  8  A.  &  B.  Bncyc. 
of  L.  667.  In  this  way:  "It  has  been  said 
that  the  rule  requiring  bodily  injnry,  in  order 
to  warrant  a  recovery  for  mental  suffering 
in  cases  of  negligence,  has  no  application  to 
wanton  or  intentional  wrongs  where  the  men- 
tal distress  was  incident  to  or  a  natural  con- 
sequence of  some  actionable  wrong."  Leacli 
V.  Leach,  11  Tex.  Civ.  Ah>.  699,  83  S.  W.  703 ; 
HIckey  v.  Welch.  91  Mo.  App.  4;  Barbee  v. 
Reese,  60  Miss.  906;  Caspar  v.  Prosdame, 
46  La.  Ann.  86.  14  South.  317 ;  Davis  v.  Ta- 
coma  R.  &  Power  Co.,  35  Wash.  203,  77  Pac. 
209,  66  L.  R.  A.  802;  Craker  v.  Chicago  & 
Northwestern  Railway  Co.,  86  Wis.  657,  17 
Am.  Rep.  504;  Williams  v.  Underbill,  63 
App.  Dlv.  228,  71  N.  Y.  Supp.  291;  Alcom 
V.  Mitchell,  63  111.  553;  Larson  v.  Chase,  47 
Minn.  307,  60  N.  W.  238,  14  L.  R.  A.  85,  28 
Am.  St  Rep,  370;  Wataon  on  Damages  for 
Personal  Injuries,  SOZ;  Voorhiw,  'Measure 
of  Damages,  fi  110. 

The  testimony  of  the  appellee,  which  the 
Jury  accepted,  shows  an  assault  of  an  aggra- 
vated character.  The  seizure  of  the  appel- 
lee, the  snatching  of  the  box  In  an  Insolent 
manna',  and  the  searching  of  the  same  for 
stolen  goods.  In  the  presence  of  others,  was  a 
wanton  Insult  and  Indignity,  which  was 
emphasized  by  the  fact  that  when  Cobb  dis- 
covered that  the  goods  had  not  been  obtained 
at  his  store  no  apology  was  made  or  excuse 
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given,  and  when  appellee  complained 
was  ordered  to  leave  tlie  store.  This  was  a 
direct  invasion  of  the  appellee's  rights  of 
personal  secnrlty.  There  was  Inchoate  vio- 
lence, the  Insult  and  the  Implied  charge  that 
she  was  a  shoplifter.  It  has  been  said  that : 
"The  right  to  one's  person  may  be  said  to 
be  a  right  of  complete  Immunity,  to  be  let 
alone.  An  attempt  to  commit  a  battery 
usually  Involves  an  assault,  a  putting  In  fear, 
a  sudden  call  upon  the  energies  for  prompt 
and  effectual  resistance,  and  the  law  for 
these  reasons  makes  the  assault  a  wrong 
even  though  no  actual  battery  takes  place.** 
Cooley  on  Torts.  9.  The  assault  of  Itaelf 
gave  the  appellee  a  right  of  action  against 
the  wrongdoer,  and  the  aotborltles  are  all 
agreed  that,  whenever  the  attack  or  Invasion 
of  personal  security  Is  of  such  a  character 
as  to  give  a  right  of  action  against  the 
■wrongdoer,  the  Injured  person  may  recover 
for  the  mental  suffering  which  Is  a  conse- 
quence of  the  wrong.  The  mental  suffering 
therefore  does  not  stand  alone,  as  appellants 
would  contend,  but  Is  connected  with  and  has 
a  foundation  In  the  assault  which  gave  the 
apx>ellee  a  right  of  action  at  common  law. 
Id  this  state  damages  of  this  kind  were  al- 
lowed where  a  passenger  on  a  railway  train 
having  a  good  ticket  and  a  right  to  ride  was 
told  by  the  conductor  that  the  ticket  was  In- 
valid and  that  he  must  leave  the  train.  The 
passenger  had  no  money  to  pay  his  fare, 
and  the  conductor  took  him  by  the  coat  col- 
lar, led  him  out  of  the  car,  and  when  they 
reached  the  platform  some  one  else  paid  his 
fare,  and  he  was  allowed  to  proceed  on  his 
Journey.  It  was  held  that  he  was  entitled 
to  recover  actual  compensation  for  the  In- 
dignity and  injury  to  which  he  was  subject- 
ed, and,  further.  If  there  was  gross  negli- 
gence amounting  to  wantonness  on  the  part 
of  the  conductor,  that  there  might  be  a  re- 
covery of  exemplary  damages.  8.  K.  Ry. 
C!o.  V.  Rice,  38  Kan.  398,  IC  Pae.  817,  5  Am. 
St.  Rep.  766.  See,  also,  Railroad  Co.  v.  Lit- 
tle, 68  Kan.  378,  71  Pac.  820,  61  L.  R  A.  122. 

In  one  of  the  instructions  the  trial  court 
gave  the  general  rule  that  mental  suffering, 
unaccompanied  by  physical  Injury,  was  not 
a  ground  of  recovery,  and  It  is  insisted  that 
the  finding  of  no  bodily  Injury  under  this 
Instruction  necessarily  defeats  any  recovery. 
The  Instruction,  taken  by  Itself,  was  too 
broad  and  Is  one  of  which  appellants  have 
no  cause  to  complain.  In  another  instruction 
the  jury  were  told  that  they  might  allow 
the  plaintiff  compensation  for  the  assault 
and  for  the  mortlflcatiou  and  shame  suffered 
and  the  disgrace  and  dishonor  cast  upon 
her.  Although  the  general  rule  was  given 
without  proper  qualifications,  It  is  evident 
from  the  whole  charge  that  the  court  held 
to  the  view  that  damages  might  be  allowed  In 
the  absence  of  bodily  Injury  If  the  jury 
found  that  a  wanton  assault  had  been  com- 


mitted upon  the  appeUesL  This  is  apparent 
from  the  fact  that,  when  the  appellants  ask 
ed  for  judgment  on  the  findings  because  no 
bodily  Injury  was  Inflicted,  the  court  denied 
the  motion  and  Instead  approved  a  verdict 
awarding  damages  for  an  assault  which  In 
the  nature  of  things  was  largely  an  allow- 
ance for  mental  suffering.  There  are  other 
criticisms  of  Instructions;  but  we  find  noth- 
ing snbstantlal  In  them,  nor  Is  there  any  er- 
ror in  the  hypothetical  questions  about  which 
complaint  la  mada  The  contention  that  one 
of  the  findings  and  also  the  general  verdict 
are  without  support  cannot  be  sustained. 

The  final  contention  Is  tiiat  the  damages 
are  excessive.  It  is  not  easy  to  fix  a  standard 
for  measuring  damages  in  cases  of  this 
character,  nor  to  determine  what  Is  just 
compensation  for  the  Injury  inflicted.  The 
amount  awarded  should  be  just  and  reason- 
able, taking  into  consideration  the  charac- 
ter and  the  extent  of  the  injury  and  the 
attending  circumstances.  In  view  of  the  tes- 
timony with  respect  to  the  suffering,  the 
status  of  the  parties,  and  all  the  circum- 
stances brought  out  in  the  testimony,  the 
appellee  was  entitled  to  a  liberal  allowance; 
but  $2,500,  the  amount  awarded,  appears  to 
be  unreasonable  and  excessive. 

To  the  court  it  would  seem  that  an  award 
of  $1,000  would  be  reasonable  and  Just,  and, 
if  the  appellee  remits  fl,S0O  of  the  amount 
given  by  the  verdict,  the  judgment  will  be 
accordingly  modified,  and  affirmed ;  other- 
wise It  will  be  reversed.  All  the  Jnstlcet 
concur. 


(SI  Kan.  1} 
VAUGHAN  V.  BROWNE  et  al. 
(Supreme  Court  of  Kansas.    Nov.  6,  1009.) 

EXECITTOBS    AND    ADMINISTBATOBS    (j  153*)— 

Actions  to  Recoveb  AssBxa— Jttdoueni. 
The  district  court,  upon  ao  appeal  from  the 
probate  court  In  proceeaiogs  under  the  execu- 
tor's act  (Gen.  St  1901,  El  3002-3006),  found 
the  defendants  guilty  of  wrongrfully  taking  and 
conveying  away  and  withholding  personal  prop- 
erty belonsing  to  the  estate  from  the  adminu- 
trator,  and  adjudged  that  It  be  restored  to  his 
possessioD,  and  that  such  restoration  be  com- 
pelled by  attachment :  bat  also  ordered  that  In 
case  there  were  snfficlent  other  personal  proper- 
ty of  the  estate  to  pay  the  indebtedness  and 
expenses  of  administration,  the  adminlRtrator 
should  return  the  property  (or  the  proceeds 
thereof)  to  the  defendants.  It  is  held  that  the 
order  for  the  return  of  the  property  or  its  pro- 
ceeds to  the  wrongdoers,  who  bad  so  unlawfully 
convened  it  away,  was  inconsistent  with  the 
findings  and  judgment  and  an  unwarranted  In- 
terference with  the  due  course  of  administratloa 
and  erroneous. 

[Ed.  Note^For  other  eases,  see  Execotois  and 
A^miniatratoiB,  Oent  Dig.  |  629;  Dee.  Dig.  | 
153.*] 

(Syllabus  by  the  Oonrt) 

Error  to  District  Court  Jai^aon  Ooonty; 
Marshall  Gephart,  Jadg& 

Action  by  Daniel  P.  Vanghan,  administra- 
tor, against  Alexander  Browne,  Jr.,  and 
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George  Orover.  ladgment  for  plaintiff,  and 
defendants  briny  error.  Modified  and  re- 
manded- 

I.  J.  Price  and  Otaaa.  Harden,  tot  plaln- 
tlffe  In  error.  Crane  &  Woodbam  Brm.,  for 
detendant  In  error. 

BENSON,  J.  Patrick  Vanghan  died  intes- 
tate Septembra:  17,  1D05,  leaving  Danlti  P. 
Van^an  and  T.  B.  Vanghan,  his  sons,  his 
■ole  helra,  and  leaving  i>er8onal  pn^erty 
which  was  Inventoried  1^  the  administrator 
November  26,  19(@.  On  the  aame  day  on 
which  the  Inventory  was  filed.  Judgments 
were  rendered  by  a  Justice  of  the  peace 
against  T.  B.  Yaoghan,  and  execatlona  w«re 
lasned  theretm  to  the  defendant  Alexander 
Browne  Jr.,  a  constable,  who  thereupon  lev- 
ied on  certain  domestic  animals  la  the  poa- 
seaalon  of  Qie  administrator,  which  were 
borne  upon  his  Invratory  as  belonging  to  the 
estate  and  which  did  in  fact  belong  to  the 
deceased  at  the  time  ot  his  death.  This 
property  was  afterwards  scdd  by  Browne  at 
a  constable's  sale  to  his  codefendant,  George 
Orover.  At  the  time  of  the  sale,  the  admin- 
istrator publicly  claimed  the  property  as  a 
part  of  the  estate  of  Patrick  Vanghan,  de- 
ceased, and  fwbade  the  sale.  The  sale  pro- 
ceeded, liowever,  and  the  property  was  taken 
away  by  the  purchaser,  Grovar.  The  con- 
stable made  the  following  return:  "Receiv- 
ed this  writ  Nov.  25,  1905.  Nov.  26,  1906, 
levied  on  the  goods  and  chattels  of  the  with- 
in named  T.  B.  Vantfian  in  the  possession  of 
■Dan  Tanglian  and  claimed  by  him  as  admin- 
istrator of  the  estate  of  Patrick  Vanghan, 
deceased,  described  in  the  annexed  schedule. 
Not.  25,  1905.  advatised  the  same  for  sale. 
December  21,  1906.  sold  the  following  goods 
and  diattels  at  the  price  set  opposite  the 
same:  4  cows,  two  heifers,  2  spring  calves, 
1  short  horn  bull,  1  mare  mule  $125.0a  First 
offered  them  separately  and  received  no  bids 
because  Dan  Vaugban  claimed  them  as  ad- 
ministrator. I  then  offered  them  for  sale  in 
a  bunch  and  sold  them  in  a  bunch  to  George 
Orover  for  $1^.00.  State  of  Kansas.  Potta- 
watomie County— BS.:  I  certify  the  above  to 
be  the  times  and  manner  of  executing  the 
wltbln  writ  Alexander  Browne,  Jr..  Dep- 
uty Constable." 

The  administrator  demanded  the  property 
of  the  purchaser,  and,  the  demand  being  re- 
fused, filed  his  complaint  In  the  probate  court 
charging  that  the  defendants  had  conveyed 
away,  and  stiil  held  and  concealed  it,  and 
asked  for  a  citation  for  the  appearance  and 
examination  of  the  defendants  under  the 
provisions  of  sections  3002-3006  of  the  Gen- 
eral Statutes  of  1901.  The  proceedings  un- 
der this  complaint  resulted  in  a  Judgment 
of  the  probate  court  ordering  the  restoration 
of  the  property  to  the  administrator.  From 
this  order  the  defendants  appealed,  and  upon 
a  trial  In  the  district  court  It  was  found  that 
the  complaint  was  true ;  that  the  defendants 


were  guilty  of  having  unlawfully  conveyed 
away  the  property,  and  of  wrongfully  with- 
holding it  from  the  poasession  of  the  admin- 
istrator, and  ordered  that  it  be  restored  to 
his  possession,  and  that  such  return  be  en- 
forced by  attachment.  Having  so  found  and 
adjudged  in  'favor  of  the  administrator,  the 
court  also  ordered  as  follows:  "It  Is  fur- 
ther considered,  ordered,  and  adjudged  that 
in  case  there  shall  be  sufficient  other  per- 
sonal property  of  said  estate  to  pay  in  full 
all  indebtedness  of  said  estate,  including  ex- 
penses of  administration,  then  and  In  such 
case  the  said  administrator  shall  deliver  to 
the  apiwllant  George  Grover  all  of  the  prop- 
er^ In*  controversy  in  this  proceeding,  In- 
<dndlng  the  $12.50  herein  adjudged  to  be 
paid  In  lieu  of  the  aforesaid  dead  animal, 
which  shall  not  have  been  used  In  the  pay- 
ment of  the  debts  of  the  aforesaid  estate 
and  expenses  of  administrator,  after  all  oth- 
er  personal  property  of  said  estete  shall  have 
been  exhausted.  It  is  further  considered, 
ordered,  and  adjudged  that,  In  the  event  the 
property  ,  in  question  In  this  proceeding  shall 
be  converted  Into  money  by  said  adminis- 
trator, the  proceeds  thereof  shall  be  by  said 
admlnlBtrat<v  paid  to  the  appellant  George 
Grover,  exciting  only  so  much  th^eof  as 
shall  have  been  necessarily  used  In  the  pay- 
meat  of  the  debts  of  the  estate  of  the  said 
Patrick  Vanghan,  deceased,  and  expenses  of 
administration,  after  all  other  pwscmal  prop- 
erty of  said  estete  staall  liave  been  exbanst- 
ed."  Abstract,  p^  87. 

The  Btetnto  requires  an  adndnlstrator  a> 
make  an  Invmtory  of  the  perswal  pr(^)nty 
of  the  deceased,  and  to  sell  It  within  three 
months  from  the  date  of  his  bcmd.  He  Is 
charged  in  his  account  with  the  amount  of 
the  sale  bill  and  all  property  coming  to  his 
hands  to  be  admlnistCHred.  Such  property 
does  not  descend  to  the  iielr  subject  to  the 
payment  of  debts ;  but  the  legal  title  veete 
In  the  administrator  for  this  purpose  and 
for  the  distribution  of  the  ronalnlng  pro- 
ceeds after  paying  expenses.  He  must  have 
the  possession  in  order  that  he  may  thns 
administer,  and  this  possession  is  protected 
and  the  right  tbweto  enforced  by  the  provi- 
sions giving  a  summary  remedy  against  those 
who  embesEle,  conceal,  or  convey  away  such 
property. 

The  defendants  challenge  in  this  court  the 
Jurisdiction  of  the  district  court  to  try  the 
title  to  this  property  on  appeal  from  the 
probate  court,  citing  Hartwlg  v.  Flynn.  100 
Pac.  642 ;  but  the  complaint  was  clearly  suf- 
ficient to  give  the  court  Jurisdiction  to  pro- 
ceed under  the  stetnte^  and.  as  the  defend- 
ants did  not  .file  a  cross-petition  In  error,  it 
Is  not  perceived  how  they  can  question  the 
sufficiency  of  the  evidence  to  support  the 
complaint.  The  case  dted,  however.  Is  radi- 
cally different  from  this.  This  Is  a  proceed- 
ing to  obtain  possession  of  property  admitted 
to  belong  to  the  deceased  at  the  time  of  his 
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death,  which  was  wrongfully  taken  away 
from  the  posseeston  of  his  administrator, 
where  It  was  awaiting  the  doe  course  of 
administration.  The  defendants  did  not 
claim  title  to  it  otherwise  than  under  the 
heir,  who  could  obtain  no  title  except  through 
distribution  or  purchase  at  th^  administra- 
tor's sale.  The  defendants  claimed  upon  the 
trial  Hiat  the  administrator  and  his  brother, 
the  execution  debtor,  had  divided  the  prop- 
erty between  them ;  the  part  levied  upon  fall- 
ing to  the  share  of  the  latter.  Whatever  may 
be  the  effect  of  such  an  attempted  division, 
without  an  order  for,  or  approval  by,  the  pro- 
bate court,  and  before  the  time  for  exhibit- 
ing claims  by  creditors  had  elapsed,  the  gen- 
eral finding  of  the  court  upon  conflicting  evi- 
dence determines  the  fact— if  it  be  material— 
against  the  defendants.  Indeed,  the  con- 
stable stated  in  his  return  that  he  had  taken 
the  property  from  the  possession  of  the  ad- 
ministrator who  claimed  it  He  did  not  even 
state  ttiat  It  was  levied  on  as  the  property 
of  the  debtor.  The  effect  of  the  Judgment, 
aside  from  the  order  appealed  from,  was  to 
restore  this  property  to  rightful  custody  so 
that  the  administration  might  proceed  as 
required  by  law.  Id  the  hands  of  the  admlo- 
tstrator  It  was  not  subject  to  seizure  under 
execution,  for  it  was  in  the  custody  of  the 
law.   Freeman  on  Executions,  {  131. 

But  it  Is  urged  that  the  administrator  can- 
not complain  of  the  order  appealed  from  be- 
cause he  may  still  use  the  property  to  pay 
debts  and  expenses  If  it  becomes  necessary. 
To  comply  with  this  order,  however,  he  must 
hold  these  animals  until  the  time  for  filing 
claims  has  elapsed,  and  then,  if  the  debts 
and  expenses  can  be  paid  out  of  other  prop- 
erty, th^  must  be  returned  to  Grover.  In 
otheor  words,  In  this  summary  proceeding  to 
obtain  possession  of' the  property  of  the  es- 
tate, the  assets  are  classified,  and -a  condt- 
Uonal  lien  fs  fixed  upon  a  inrt  The  wrongs 
fnl  seizure  and  removal  are  thus  made  the 
basis  of  a  raluable  right.  Another  effect  of 
this  order  is  that  the  distribution  to  be  made 
upon  final  settlement  is  predetermined,  and. 
If  this  property  only  shall  be  left  for  dlB- 
trlbntion,  it  must  be  delivered  to  one  of  the 
two  heirs  to  the  exclusion  of  the  other,  and 
this  without  any  adjudication  of  their  respec- 
tive rights  thereto. 

If  this  practice  should  prevail,  It  would, 
as  stated  by  Mr.  Freeman  In  the  section  cit- 
ed, not  only  embarrass  and  delay  the  settle- 
ment of  estates,  hut  would  often  draw  them 
away  from  the  courts  of  probate,  where  they 
ought  to  be  settled.  The  author  points  out 
other  evils  whldi  can  be  easily  foreseen  If 
such  course  should  be  pursued. 

The  Judgment  of  the  district  court  will  be 
modified  by  striking  out  the  order  above 
copied,  and  the  cause  is  remanded  for  such 
modification.    All  the  Justices  concur. 


<81  Kmu.  177} 
HEATH  V.  CITY  OP  lOLA  et  at 
(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

1.  Municipal  CoapoEATioirH  (|  672»)— Wobk 
ON  Streets  bt  iNHABiTAnTs  —  GeneraIi 
Gbants  of  Power, 

Where  an  express  provision  of  the  statute 
^ving  cities  of  the  second  claai  authority  to  re- 
gnire  Its  residents  to  perform  labor  on  the 
streets  is  repealed,  general  grants  of  power  are 
not  readily  to  be  construed  as  conferring  the 
same  right  by  implication. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  1452,  1453;  Dec. 
Dig:  8  672.*] 

2.  MunioiFAi.  CoBPOBAnone  ^  646*)  — Roaji 

DiSTBIOia  —  STBEBie— STATUna— ConBIBTTC- 

TION. 

The  amendment  of  the  statute  (Oen.  St 
1901,  S  6031)  making  each  incorporated  citv  "of 
more  than  six  hundred  inhabitants"  a  road,  dls- 
trict  by  striking  out  the  words  quoted  and  In- 
aerting  "of  the  Uiird  class"  (Laws  1907,  p.  4^ 
c.  295,  S  1).  indicated  a  le^slative  purpose  to 
withdraw  cities  of  the  first  and  second  <das8 
from  the  operation  of  that  provision. 

[Ed.  Note.— For  other  cases,  see  Hunlcipal 
^rporationi.  Cent  Dig.  |  1419;   Dec  Dig..  | 

3.  MUNICIPAI,  COBPOBATtONS  (J  646*)— STBEBTB 

—Road  Tax— Statutbs— Conbtbuction. 
The  proviBion  of  the  law  of  1909  (Laws 
1909,  p.  ^9,  c  198.  8  8)  making  all  male  resi- 
dents of  the  state  between  certain  ages  amenable 
to  the  road  tax  therein  referred  to,  being  es- 
sentially a  re-enactment  <tf  the  old  law,  did  not 
indicate  any  change  of  legislative  polity  In  that 
regard. 

[Kd.  Note. — For  other  cases,  see  Monlclpal 
CorporstionsL  Cent  Dig.  1  1419:  Dec.  Dig.  i 
646.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Allen  Coun- 
ty ;  Oscar  Foust,  Judge. 

Suit  by  Perry  Heath  against  the  City  of 
lola,  Kan.,  and  others.  Judgment  for  de- 
fendants on  demurrer  to  the  petition,  and 
complainant  appeals.  Beversed  and  remand- 
ed, with  directiona. 

Frank  B.  Forrest,  H.  A.  Swing,  and  Rlt- 
ter  &  Foirest  (Ewlng,  Card  &  Gard,  of  coun- 
sel), for  api>ellant  Travla  Morse  (Monw  & 
Fees,  of  counsel)*  for  appellees. 

MASON,  J.  In  July.  1009.  a  city  of  the 
second  class  passed  an  ordinance  ImposinK 
a  road  tax  payable  In  work,  the  refusal  to 
perform  which  was  made  punishable  as  a 
misdemeanor.  An  Injunction  was  brought 
to  restrain  proceedings  under  tiie  ordinance 
on  the  ground  that  It  was  void  because  not 
authorized  by  the  statute.  The  district  court 
sustained  a  demurrer  to  the  petition,  and  the 
plaintift  appeals.  T^e  sole  question  present- 
ed is  whether  under  the  existing  laws  the 
city  had  the  power  to  pass  such  an  ordi- 
nance. 

Prior  to  1907  the  Statutes  contained  the 
following  provisions,  which  clearly  authoriz- 
ed a  city  of  the  second  class  to  require  Its 
residents  to  perform  labor  upon  the  streets: 
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"All  male  persons  between  twenty-one  and 
forty-flve  years  of  age,  who  bare  resided 
thirty  days  In  tbla  state,  who  are  capable 
of  performing  labor  on  pabllc  highways,  and 
who  are  not  a  township  charge,  shall  be 
liable  each  year  to  perform  two  days'  work 
of  eight  hours  each  on  the  public  roads,  un- 
der the  direction  of  the  road  overseer  within 
whose  district  tbey  respectively  reside,  or 
famish  a  substitute  to  do  the  same,  or  pay 
the  sum  of  one  dollar  and  fifty  cents  per  day 
to  said  road  overseer,  who  shall  receipt  for 
the  same,  and  expend  It  In  repairs  on  the 
public  roads  within  his  district  •  •  • " 
Gen.  St  1901.  {  6033.  "Each  incorporated 
city  of  more  than  six  hundred  inhabitants 
shall  constltuta  a  separate  road  district,  and- 
the  corporate  authorities  of  such  corporation 
shall  have  power  to  appoint  a  road  overseer 
for  such  corporation,  fix  his  term  of  office 
and  compensation,  and  remove  him  from  of- 
fice for  any  misconduct,  •  •  *  and  any 
Bach  city  shall  have  the  power  to  pass  any 
by-law  or  ordinance  necessary  to  carry  out 
fully  the  provisions  of  this  act"  Gen.  St 
1901.  S  6031.  In  1907  section  6031  was 
amended  by  striking  out  "each  Incorporated 
city  of  more  than  six  hundred  Inhabitants," 
and  inserting  In  Uen  thereof  "each  Incorpo- 
rated dty  of  the  third  class."  Laws  1907, 
p.  466,  c.  296,  8  There  seems  no  escape 
from  the  conclusion  that  this  change  depriv- 
ed cities  of  the  second  class  of  the  power 
tbey  had  possessed  under  the  earlier  statute. 
The  power  Is  one  not  readily  Implied  from 
mere  general  provisions.  27  A.  ft  El.  EncycL 
of  li.  816.  But  If  the  ordinary  rule  of  In- 
terpretatlou  were  otherwise.  It  could  not 
well  be  ai^Iied  here.  The  Legislature  bad 
its  attention  directed  to  the  very  matter  In- 
volved. A  special  enactment  was  made  cov- 
ering the  subject  The  repeal  of  this  en- 
actment must  be  deemed  not  only  a  with- 
drawal of  the  authority  thereby  expressly 
granted,  but  In  effect  a  denial  that  a  like 
authority  was  conferred  elsewhrare  by  impli- 
cation, for  it  evidences  a  legislative  policy 
unfavorable  to  the  existence  of  that  particu- 
lar power.  Galloway  v.  Tavares,  87  Sla.  68, 
19  Soutb.  170  ;  28  Cyc.  266. 

In  1909,  among  other  changes  in  the  road 
laws,  section  6033  was  amended  to  read  as 
follows:  "All  male  persons  between  twenty- 
one  and  fifty  years  of  age  who  have  resided 
thirty  days  In  this  state  and  who  are  not  a 
public  charge  shall  be  liable  each  year  to 
pay  the  sum  of  three  dollars  to  the  township 
highway  commissioner  or  to  the  road  over- 
seer of  his  district,  who  shall  receipt  for 
the  same  and  account  therefor  to  the  said 
commissioners,  and  the  same  shall  be  ex- 
pended on  repairs  on  the  public  roads  within 
the  district  In  which  the  persons  live.  And 
all  moneys  so  received  shall  be  paid  over  to 
the  township  highway  commissioners  or 
proper  officer  of  the  city  In  which  the  per- 


son  lives,  to  be  expended  as  above  provided ; 
unless  the  commissions  of  roads  and  high- 
ways shall  when  they  meet  recommend  that 
all  such  male  persons  shall  perform  two 
days'  work,  or  one  day's  work  with  a  team, 
upon  the  highways,  in  Ilea  of  said  three 
dollars,  in  which  event  all  such  persons  shall 
be  liable  each  year  to  perform  two  days' 
work  of  eight  hours  each  or  one  day's  work 
with  team  on  the  public  roads,  under  the  di- 
rection of  the  road  overseer  within  whose 
district  they  may  respectively  reside,  or 
furnish  a  substitute  to  do  the  same,  or  pay 
the  sum  of  three  dollars."  Laws  1900, 
p.  499,  c.  198,  S  8.  The  provision  making  all 
male  residents  of  the  state  between  certain 
ages  amenable  to  the  statute,  being  essen- 
tially a  re-enactment  of  the  old  law.  does 
not  indicate  any  change  of  policy  in  that 
regard.  The  provisions  regarding  cltl^ihava 
a  field  of  operation,  since  cities  of  the  third 
class  are  affected  by  them.  We  discover  In 
the  legislation  of  1909  nothing  to  indicate 
a  restoration  of  the  former  plan  of  consti- 
tuting cities  of  the  first  and  second  class 
road  districts.  Were  It  not  that  the  enrolled 
bill  is  practically  unassailable  evidence  of 
the  action  of  the  Legislature,  the  Senate  and 
House  Journals  would  afford  convincing  proof 
that  section  6031  as  amended  in  1907  In  fact 
corered  cities  of  all  classes,  not  using  the 
phrase  *'of  the  third  class"  at  all.  That  was 
the  form  In  which  the  bill  passed  both  houses, 
according  to  the  Journals.  Senate  Journal, 
492;  House  Journal,  828. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the 
donarrer  to  the  petition.  All  the  Justices 
concurring. 


(81  Kan.  iOS) 

Mclaughlin  et  ai.  v.  wall  et  ai. 

(Supreme  Court  of  Kansas.   Nov.  6,  1909.) 

1.  AssociATioKs  ($  20*)— AonoHs— PLUDnro 
— Capacitt  of  Parties. 

Tlie  title  and  body  of  the  petition  showing 
that  the  action  Ig  brought  by  an  association  m 
int^ivlduala  as  an  entirety,  the  character  at 
which  Is  fully  described,  but  in  th^r  own  names, 
capacity  to  sue  is  shown. 

[Ed.  Xote .— For  other  cases,  see  AssodatloDB, 
Cent.  Dig.  S  43 ;  Dec  Dig.  }  2a*] 

2.  Absociatiohs  H  20*)— AcrnoN— Pleadzzts 

— DElCATin. 

The  petition  In  an  action  by  an  aAociation 
showinf;  tnat  defendants  withdrew  from  it,  but 
wrongfully  keep  its  property,  no  formal  allega^ 
tion  of  demand  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Assodations, 
Cent  Dig.  g  43 ;  Dec.  Dig.  i  20.*] 

Appeal  from  District  Court  Neosho  Coun- 
ty; James  W.  Flnley,  Judge. 

Action  by  William  McLaughlin  and  oth- 
ers, a  voluntary  association,  etc.,  against 
John  W.  Wall  and  others.  Judgment  for 
defendants.  Plalnttfla  appeal.  Reversed  and 
remanded. 
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O.  S.  DentBon,  J.  M.  Nation,  and  B.  W. 
Qrant,  for  appellants.  W.  R.  GUne  and  J.  Q. 
SttattOB,  for  aM>elleea. 

PER  CURIAM.  The  title  and  body  of  the 
petition  Bbow  that  the  action  la  brought  by 
an  association  of  IndlvldnalB  as  an  entity, 
the  character  of  which  Is  folly  described,  but 
In  their  own  names,  so  that  capacity  to  sue 
«K)ear8.  The  petition  does  not  disclose  a 
Joint  ownership  or  tenancy  in  common  of 
the  prt^erty  with  the  defendants.  It  shows 
ownership  by  the  association  of  which  the 
defendants  are  no  longer  members.  The  al- 
legations respecting  ownership  by  the  asso- 
ciated plaintlfb  are  plain  enough.  Since  the 
facts  are  stated.  It  Is  not  necessary  to  name 
the  kind  of  ownership  by  calling  it  either 
general  or  speciaL  If  the  flo^alled  dtejanc* 
tiTe  allegatton  confused  the  matter,  then  the 
amendment  ought  to  hare  been  allowed.  The 
petition  shows  that  the  defendants  withdrew 
from  the  association,  but  wrongfully  keep  its 
property;  hence  a  formal  allegation  of  de- 
mand la  not  essentlaL  The  allegations  of 
value  in  the  petitlim  control  In  this  proceed- 
ing. It  as  the  petition  alleges,  the  defend- 
ants are  not  members  of  the  order,  they  have 
no  standlue  to  Invoke  its  laws,  but,  If  they 
have,  there  is  nothing  in  the  laws  pleaded 
to  prerent  the  civil  courts  from  settling  the 
title  to  this  property. 

The  demurrer  to  the  petition  was  right- 
fully OTerruIed.  and  the  objection  to  the  In- 
troduction of  testimony  waa  wrongfully  sus- 
tained. 

Reversed  and  remanded. 


(81  Kan.  76) 

FBOPLB'S  GAS  CO.  et  al.  T.  FLETCHER 
et  al. 

(Supreme  Court  of  Kansaa.   Nor.  6,  1900.) 

1,  AOKNOWIXDGUEHT  (|  65*)  —  BfFBOI  —  lit- 

PKACHMENT  BT  PAROL. 

A  certificate  of  ackaowled^ent  made  by 
an  officer  authorized  to  take  acknowledgments 
is  only  prima  facie  evidence  of  the  execution  of 
the  isBtniment ;  and  while  It  is  entitled  to  a 
strong  preBumption  in  favor  of  its  truth,  It  may 
be  impeached  by  parol  testimony. 

[Ed.  Note.— For  other  caseB,  see  Acknowledg- 
ment, Cent  Dig.  {  295;  Dec.  Dig.  9  55.*] 

2.  ACKHOWLBDGICEHT  ({  02*)— IuPEACHMENT- 
BtIDENCE. 

Where  the  parties  have  actually  appeared 
and  signed  an  inetniment,  and  afterwards  at- 
tempt to  contradict  the  certificate  as  to  what 
took  place,  the  evidence  to  impeach  the  acknowl- 
edgment must  be  clear  and  convincing.  Gabbey 
r.  FOrsens,  Adm'r,  38  Kan.  62,  15  Pac.  866. 
But,  where  the  parties  deny  the  execution  of 
the  instrument  and  claim  neither  to  have  signed 
nor  acknowledged  it,  their  testimony  la  admi&- 
rible  to  impeach  the  eertifleate,  and  will  be  en- 
titled to  as  much  weight  as  that  of  any  other 
interested  wltneBS. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  8  346;  Dec.  Dig.  i  62.*j 


3.  ApFux  Airs  VBBom  a  OSl*)— riNDznaB— 
Review. 

In  a  case  tried  by  the  court,  where  the 
court  snbmits  questions  of  fact  to  the  jury  In 
an  advisory  capacity,  and  adopts  their  iindiogs, 
it  will  be  assumed  that  the  court  gave  proper 
weight  to  all  the  comjwtent  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3765,  376G;  Dec.  Dig.  f 
931.*] 

4.  JunoHEnT  (I  256*}— OonoEHiTT  »  FzirD> 

INQS. 

In  a  case  tried  by  the  court,  where  the 
court  makes  special  findings  in  favor  of  the  de- 
fendants, and  finds  generally  on  all  the  issues  in 
their  favor,  and  renders  judgment  accordingly, 
and  some  of  the  special  findings  appear  to  be 
insufficient  to  support  the  judgment,  and  the 
plaintiffs  have  neglected  to  a^  the  court  to 
make  further  findings  or  to  modify  those  made, 
4:he  special  findings  will  be  disregarded,  and 
the  general  finding  held  BUfficient  to  support  the 
JudgmenL 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  I  447;  Dec.  Dig.  1  m*] 

(Syllabus  by  the  Court) 

Urror  from  District  Court,  Montgomery 
County;  Thomas  J.  Flannelly,  Judge. 

Suit  by  the  People's  Gas  Company  and  the 
Atlas  Crude  Oil  Company  against  Joseph 
Fletcher  axid  others.  Judgment  for  defend* 
ants,  and  platntifb  bring  error.  Affirmed. 

The  plaintiffs  sought  to  enjoin  Fletcher 
and  wife  and  Yoke  from  operating  for  oil  or 
gas  or  removing  the  same  from  land  belong- 
ing to  the  Fletchers.  The  petition  alleged 
that  on  September  4,  1899,  Joseph  and  Ma- 
tilda Fletcher  executed  and  delivered  to  the 
Pennsylvania  Oil  Company,  a  partnership, 
an  oil  and  gas  lease  to  the  northwest  quarter 
of  section  20,  township  34,  range  16,  for  a 
period  of  10  years  from  that  date,  and  as 
much  longer  as  oil  or  gas  should  be  produced 
In  paying  quantities,  and  that,  by  subsequent 
assignments,  the  lease  became  the  property 
of  the  plaintiffs.  The  lease  provided  that, 
If  no  oil  or  gas  well  was  sunk  on  the  prem- 
ises within  12  months,  the  lease  should  be- 
come null  and  void  unlees  the  second  party 
should  pipe  gas  to  within  100  feet  of  the  resi- 
dence of  the  parties  of  the  flrst  part,  and  give 
them  the  right  to  use  gas  in  consideration  of 
the  terms  of  the  lease  until  a  well  should  be 
drilled.  The  petition  alleged  a  compliance 
by  plaintiff  with  the  terms  of  the  lease,  and 
that  in  October,  1005,  the  Fletchers  execut- 
ed and  recorded  a  lease  to  the  defendant. 
Yoke,  covering  the  same  premises,  wnich 
Yoke  accepted  with  full  knowledge  of  the 
rights  of  the  plaintiffs,  and  had  erected  a 
derrick  on  the  premises  for  the  purpose  of 
boring  for  oil  and  gas,  and  prayed  that  de- 
fendants be  enjoined  from  operating  under 
the  second  lease.  The  defendants  Fletcher 
and  wife  filed  an  answer,  in  which  each  de- 
nied under  oath  the  execution  of  the  lease 
described  in  plaintiffs'  petition.  The  defend- 
ants further  answered  that  the  premises 
In  controversy  had  been  at  all  times  their 
homestead,  and  were  then  so  occupied;  that 
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the  Pauuylranla  Oil  Gompany  hhd  not  flrlll- 
ed  ft  well  of  any  kind  on  tbe  premises  within 
12  monUiB  of  the  date  of  tbe  alleged  lease, 
and  had  failed  to  pipe  gas  to  within  100  feet 
of  tbe  residence  of  the  defendants  or  supply 
them  with  gas  within  12  months  from  Sep- 
tember ^  1899L  The  defeudants  atOced  judg- 
ment against  the  plaintiffs,  declaring  the 
lease  set  oat  in  the  petition  to  be  nnll  and 
Toid,  and  that  their  tiUe  to  the  premises  be 
(inieted.  Tbe  plaintiffs  filed  replies.  In  which 
tbsy  songfat  to  avoid  the  fallnre  to  pipe  gas 
to  tbe  residence  of  tbe  Fletdiere  within  the 
12  months,  and  alleged  that  in  October.  1900, 
a  short  time  attec  the  year  expired,  the  Penn- 
sylTanla  Companr,  with  the  knowledge  and 
consent  of  the  Fletchers,  piped  gas  to  th^r 
resilience,  and  that  tbe  company  and  Its  as- 
^ns  bad  contlnuonsly  from  that  time  fur- 
nished gas  to  tbe  defaidants  for  domestic 
poipoees  undOT  the  terms  and  c(mdltl<Hi8  of 
the  lease,  by  reason  of  whl<ai  facts  It  waa 
allied  the  defendants  had  ratified  and  con- 
firmed the  lease,  and  were  estopped  from  con- 
testing its  validity.  At  tbe  trial,  which  waa 
before  the  conrt  and  a  Jnry,  the  plaintiffs 
Introduced  the  original  lease  under  which 
tttey  (Calmed,  signed  "Joseph  Fletcher  and 
Anna  M.  Fletcher,"  and  certified  as  ac- 
knowledged before  J.  F.  McCorfcle,  a  notary 
pnMi&  Tbe  notary  was  dead  at  the  time  of 
the  trial,  and  bis  sjgnatnre  was  proven.  A 
number  of  handwriting  experts  examined  tbe 
a^natnre  of  Mrs.  Fletcher  to  the  original 
lease,  and  compared  it  with  her  signature  to 
tbe  affidavit  denying  the  execution  of  it,  and 
testtfled  that  In  their  opinion  both  slgnatnres 
were  written  by  tbe  same  pwson. 

The  foreman  of  tbe  oil  .company  testified 
that  be  had  charge  of  the  inea  who  laid  the 
pipe  from  the  main  line  to  within  about  2D 
feet  of  Fletcher's  residence;  that  they  laid 
approxlmatdy  1,600  or  2,000  f6et;  that  he 
saw  Mr.  Fletcher  on  the  farm  at  the  time, 
and  talked  with  him  about  where  be  wanted 
tbe  line  laid,  and  It  was  laid  at  tiie  place 
designated  Mr.  Fletcber;  and  tiiat  Flet> 
Cher  at  no  time  by  act  or  word  made  any 
objection  to  laying  tbe  pipe.  '  Several  other 
witnesses  testified  to  substantially  tbe  same 
facta,  and  thoe  was  abundant  testimony 
that  defendants  piped  tbe  gas  Into  tbe  bouse 
and  used  it  fOr  domestic  purposes.  In  the 
original  lease  the  description  ot  the  land  was 
in  typewriting.  It  appeared  upon  examina- 
tion that  there  bad  been  an  alteration  of  tbe 
number  of  tbe  section  from  24  to  20  by  writ- 
ing over  tbe  figure  *%"  a  cipher  with  pen  and 
Ink.  Joseph  Fletcher  admitted  his  signature 
to  the  original  leas^  but  contraded  that  this 
alteration  bad  been  made  after  be  signed 
and  acknowledged  It,  and  for  this  reason  It 
was  void  as  to  him.  He  admitted  that  he 
lnt»ded  to  sign  a  lease  for  the  land  in  sec- 
tion iO,  and  that  this  was  the  Intention  of 
the  notary.  He  testified  that  be  signed  and 
adoKiwIedgea  the  lease  wbils  in  tbe  corn- 
Add,  that  It  was  executed  in  duplicate^  and 


that,  after  be  bad  signed  It,  McGorkle  went 
to  the  house.  Mrs.  Fletcher  testified  that 
McOorkle  came  to  tlie  bouse  wftb  the  lease, 
and  said  that  hw  husband  had  signed  it,  and 
asked  her  for  a  tax  receipt;  that  she  brought 
blm  one,  and  went  about  her  household  du- 
ties; and  that,  after  doing  some  writing,  Mc- 
Gorkle went  away  without  asking  ber  to  sign 
the  lease,  and  that  the  had  neither  signed 
nor  adcnowledged  it,  and  would  not  have 
done  so  If  he  bad  requested  It,  as  she  was  not 
satisfied  with  Its  terms.  Tbe  testimony  also 
showed  that  some  weeks  after  this  Joseph 
Fletcher  received  by  mall  a  copy  of  the 
lease,  and  noted  for  the  first  time  tbat  the 
description  of  Ibe  section  wu  wrong,  and 
that  it  purported  to  he  signed  bj  bis  wife; 
that,  acting  for  hlnudf  and  wife,  be  notified 
the  manager  of  the  Pennsylvania  Oil  Com- 
pany that  tbe  description  was  wrong,  that 
his  wife  had  never  signed  tbe  lease,  and  tbat 
she  was  not  satisfied  with  the  terms  of  It, 
and  that  It  waa  void;  that  the  manager  said 
be  would  prepare  another  lease  that  would 
be  satisfactory,  but  never  did  so.  He  also 
testified  that  he  had  informed  the  manager  of 
the  Peoples  Gas  Company  of  the  same  facta, 
and  bad  an  understandbig  with  him  that 
notbbig  would  be  done  until  a  new  lease  was 
made  out;  Ibat,  when  the  env>loyte  of  tbe 
Pennsylvania  Oil  Company  brought  tbe  pipe 
to  the  plao^  he  told  them  that  they  had  no 
lease,  and  wmt  to  the  house  and  showed 
them  bis  copy  In  which  it  appeared  that  the 
year  had  expired;  that  Ibe  foreman  said  he 
would  leave  tbe  pipe  there  over  n^bt,  and  go 
ba(ft  and  Inform  tbe  company;  that  aftet^ 
wards  the  pipe  was  removed,  but  without  his 
knowledge,  taken  to  another  part  of  tbe 
fiirm,  and  the  line  laid  during  his  absence; 
that  he  knew  nothing  about  it  until  be  re- 
turned. Some  of  tbe  employes  of  the  com- 
pany who  laid  the  pipe  testified  that,  acting 
under  tbe  instructions  ot  the  manager  of 
the  company,  they  hauled  the  pipe  away,  and 
brou^t  it  bade  and  strung  it  along  at  an- 
other place  on  tbe  farm,  and  afterwards  went 
there  and  made  the  connection.  Mrs.  Fle^ 
Cher  testified  tbat  ber  husband  was  away 
when  the  pipe  was  brought  back,  and  that 
she  did  not  discover  that  the  workmen  were 
there  until  the  pipe  was  laid;  that  there  was 
a  grove  of  trees  between  tbe  bouse  and 
where  they  were  working.  Both  the  Viet- 
chers  testified  that  they  used  the  gas  with 
the  understanding  that  tbe  company  would 
carry  out  its  promise  and  procure  a  new 
lease  on  satisfactory  terms,  and  with  no  in- 
tuition of  accepting  or  ratifying  the  formw 
Ieas& 

Tbe  court  submitted  certain  special  ques- 
tions to  the  Jury,  which  were  answered  as 
follows: 

"(1)  Was  tbe  lease  of  FletiOier  and  wife  to 
tbe  Pennsylvania  Oil  Company,  which  Is 
marked  'Bxhlblt  G,*  altered  or  changed  as  to 
that  porUon  of  the  descriptlrai  with  refei>- 
ence  to  tbe  number  of  the  secttcm  before  or 
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after  the  slgnlog  and  a^owledSTnoit  ot  the 
lease?  Ans.  After. 

"(2)  Did  Mm.  metcher  sign  tlie  lease? 
Ans.  No. 

"(3)  If  you  answer  question  No.  1  by  say- 
ing that  tbe  lease  was  changed  after  It  was 
signed  and  acknowledged,  when.  If  at  all, 
did  Fletcher  and  wife  first  learn  tliat  Buch 
change  or  alteration  had  been  made?  Ans. 
Some  time  after  copy  of  lease  was  returned 
to  Fletcher  and  wife. 

"(4^  If  yon  answer  qaestlon  No.  2  by  saying 
that  the  lease  was  changed  and  the  addi- 
tion of  the  signature  of  Mrs.  Fletcher  after 
it  had  been  signed  and  acknowledged,  when, 
If  at  all,  did  tbe  defendants  Fletchw  and 
wife  first  learn  that  such  change  or  altera- 
tion bad  been  made?  Ana.  When  Fletcher 
and  wife  read  copy  of  the  lease. 

"(S)  If  you  say  the  lease  was  changed,  did 
Mr.  Fletdier  oraisent  to  the  Changat  Ans. 
No. 

"(6)  If  you  say  tiiat  the  lease  was  changed, 
did  Mrs.  Fletcher  consent  to  the  change? 
Ans.  No." 

The  court  adopted  tbe  findings  of  fact 
made  by  the  Jury,  and,  In  addition,  fonnd  all 
the  issues  in  favor  of  the  defendants  and 
against  the  plaintiffs,  and  rendered  judgm^t 
as  prayed  for  in  the  cross-petitions;  and  this 
jndgment  the  plaintiffs  seek  to  reverse. 

John  J.  Jones  and  Zelgler  &  Dana  (Eugene 
Ha(k^  and  Jones  ft  Reid,  of  counsel),  for 
plaintiffs  In  error.  Charles  D.  Welch  and 
Luther  PM-klns,  for  defendants  In  nror. 

PORTER,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs'  main  contention  is 
that  as  to  Innocent  purchasers  the  certificate 
of  acknowledgment  of  an  InBtrnment  regu- 
lar on  Its  face  cannot  be  impeached  by  the 
uncorroborated  testimony  of  the  interested 
parties.  The  rule  contended  for  may  obtain 
In  a  certain  class  of  cases  In  those  states 
where  the  act  of  acknowledgment  is  regard- 
ed as  Judicial,  but  manifestly  such  a  rule 
has  no  place  In  Kansas.  In  this  state  the 
person  taking  the  acknowledgment  acta  In  a 
ministerial,  and  not  In  a  Judicial,  capacity. 
Heaton  v.  Bank,  59  Kan.  281,  289,  52  Pac. 
876.  EJven  in  those  states  where  the  cer- 
tificate Is  held  to  be  conclusive  of  every  fact 
appearing  on  the  face  of  the  certificate  which 
the  officer  Is  by  law  authorized  to  certify, 
and  where  it  Is  held  that  evidence  of  what 
passed  at  the  time  of  tbe  acknowledgment 
is  inadmissible  to  Impeach  the  certificate  ex- 
cept in  case  of  fraud  or  imposition,  the  cer- 
tificate may  always  be  impeached  by  proof 
that  the  party  did  not  in  fact  appear  before 
the  officer  certifying  to  the  acknowledgment 
nor  otherwise  acknowledge  the  instrument 
Micbener  and  Wife  v.  Cavender,  38  Pa.  334, 
80  Am.  Dec.  486;  Le  Mesnager  v.  Hamilton, 
101  Oal.  632,  35  Pac.  1054,  40  Am.  St  Rep. 
81;  Orlder  v.  American  Freehold  Land  Mort- 
gage Co.,  09  Ala.  281,  12  South.  775,  42  Am. 
8t  Bep.  58;  Meyer  t.  Gossett,  38  Ark.  377: 


Wheelock  r.  Cavltt,  91  Tex.  679,  45  8.  W. 
790,  66  Am.  St  Rep.  920;  Johnston  v.  Wal- 
lace, 53  Miss.  831,  24  Am.  Rep.  609. 

In  1  Qyc.  622,  it  Is  said:  "Where,  in  fact, 
the  grantor  has  never  appeared  before  the 
officer  and  acknowledged  the  instrument 
evidence  to  show  that  the  certificate,  though 
regular  on  its  face,  is  a  forgery  or  an  entire 
fabrication  of  the  offlcor,  is  admissible  even 
as  against  an  innocent  purchaser  for  value 
and  without  notice."  White  the  certificate 
of  acknowledgment  is  entitled  to  a  strong 
presumption  in  favw  of  its  truth,  in  this 
state  it  is  only  prima  fade  evidence  of  the 
execntion  of  the  iuBtrnment  Wilklns  v. 
Moore,  20  Kan.  538;  Hell  v.  Redden,  45 
Kan.  562,  26  Pac.  2;  Heaton  v.  Bank,  supra. 
The  following  language  from  the  opinion  by 
Mr.  Justice  Brewer,  in  Wllklns  v.  Moore, 
supra,  while  dictum  In  that  case.  Is  undonbt- 
edly  a  correct  statement  of  the  law:  "Of 
course,  the  matter  Is  still  open  for  further 
testimony,  either  written  or  oral,  for  the  ac- 
knowledgment Is  not  conclusive  evidence." 
In  Devlin  on  Deeds,  8  534.  it  is  said:  "The 
certificate  standing  by  Itself  without  oth» 
proof  is  prima  facie  evidence  of  all  that  it 
rightfully  contains.  While  not  conclosive. 
It  is  entitled  to  tbe  utmost  consideration.** 
With  respect  to  the  character  of  proof  nec- 
essary to  overcome  the  certificate  of  an  ac- 
knowledging officer,  where  tlie  ifartles  have 
actually  appeared  and  signed  an  instrument 
and  afterwards  attempt  to  contradict  the 
certificate  as  to  what  took  place,  the  rule  la 
that  tbe  evidence  to  Impeach  the  acknowl- 
edgment must  be  clear  and  convincing. 
Gabbey  v.  Forgeus,  Adm'r,  88  Kan.  62,  16 
Pac.  86a  There,  the  wife  admitted  ber  sig- 
nature to  the  inistrument  and  It  was  duly 
acknowledged  and  certified  by  a  proper  of- 
ficer. It  was  held  that,  to  sustain  the  de- 
fense of  duress,  tbe  burden  of  proof  was  on 
the  wife,  and  that  "the  genuine  signature 
and  duly  certified  acknowledgment  of  the 
mortgage  coi^d  not  be  resisted  by  doubtful 
and  unsatisfactory  statements  and  clrcum- 
stances.  Tbe  evidence  to  Impeach  them 
should  be  strong  and  convincing."  See,  also, 
Winston  V.  Bumell,  44  Kan.  367,  24  Pac.  477, 
21  Am.  St  Rep.  289. 

Here  the  wife  denies  tbe  execution  of  the 
Instrument  and  alleges  that  she  neither  sign- 
ed nor  acknowledged  it  Her  testimony  was 
competent  and  stands  as  the  testimony  of 
any  other  Interested  witness.  Tbe  general 
rule  Is  stated  in  1  Cyc  624,  aa  foUows:  "Tbe 
testimony  of  parties  to  the  suit  while  care- 
fully scrutinized,  is  admissible  to  impeach 
the  certificate,  and  is  entitled  to  the  same 
weight  as  that  of  any  other  Interested  wit* 
ness."  Moreover,  tbe  testimony  of  Mra 
Fletcher  was  not  wholly  uncorroborated. 
There  were  circumstances  in  connection  with 
It  which  may  have  had  more  or  less  weight 
witb  tbe  court  in  determining  Ita  Irnth.  The 
husband  testffied  that  she  was  not  present 
when  be  signed  the  lease.   The  orlginai  In- 
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■tninmt  was  la  evidence  and  compared  with 
ber  owD  slgoature,  and  tbere  was  a  Tariance 
tn  the  spelllus  of  ber  name  aB  It  was  written 
Id  differait  parts  of  the  lostrument  and  tbe 
acknowledgment  On  tbe  trial  tbe  court  call- 
ed a  Jury  In  an  advisory  capacity,  and  sub- 
mitted to  tbem  certain  special  questions,  and 
gave  an  InstnictlOD  tbat  tbe  burden  was  on 
tbe  plaintiffs  to  provo  tbe  due  execution  of 
tbe  lease  by  tbe  fair  welgbt  and  preponder- 
ance of  tbe  evidence  It  ia  claimed  tbat  tbls 
was  error  and  tbat  tbe  court  evidently  mis- 
conceived tbe  law.  and,  in  adopting  tbe  flnd- 
ings,  failed  to  give  proper  weight  to  tne  evi- 
dence. Conceding  that  the  instruction  was 
erroneous.  It  baa  been  often  beld  tbat  the 
disposal  of  the  burden  of  proof  is  of  slight 
importance,  and,  where  all  the  evidence  has 
been  introduced,  It  becomes  Immaterial  where 
tbe  burden  rests.  McCormIck  v.  Holmes, 
41  Kan.  265,  21  Pac.  108;  Milling  Co.  v.  ElUs, 
76  Kan.  705,  92  Pac.  1114.  The  procedure 
followed  In  tbls  case  Is  a  fair  illustration. 
Plaintiffs  assumed  tbe  burden  at  tbe  outset, 
and  offered  tbe  evidence  of  expert  witnesses 
to  prove  tbat  the  signature  of  Mrs.  Fletcher 
was  genuine.  Tbe  case  was  tried  by  tbe 
court  with  the  aid  of  a  Jury,  and,  since  all 
tbe  evidence  either  side  had  to  offer  was  in- 
troduced, it  will  be  assumed  that  the  court. 
In  adopting  tbe  findings  of  tbe  Jury,  gave 
proper  weight  to  all  tbe  competent  evidence. 
We  have  carefully  examined  the  claim  of  er- 
ror in  the  admissloD  of  evidence,  and  find 
nothing  which  would  warrant  a  reversal. 
Tbe  questions  objected  to  were  proper  cross- 
examination.  It  is  quite  apparent  that  the 
court  attached  considerable-  Importance  to 
tbe  defense  that  the  lease  was  altered  after 
It  was  signed  and  acknowledged.  Five  of 
the  six  questions  submitted  to  tbe  Jury  hing- 
ed upon  the  fact  of  alteration,  and  tbe  court 
adopted  tbe  findings,  which  were  all  against 
tbe  plaintiffs  on  that  Issue,  which  was  whol- 
ly Immaterial  If  the  plaintiffs*  contentions 
are  correct  as  to  the  law  In  respect  to  the 
alteration  of  written  instruments.  If  it 
were  necessary  to  decide  the  question,  we 
would  be  Inclined  to  hold  with  plaintiffs  that 
since  Joseph  Fletcher  testified  tbat  it  was 
bis  Intention  at  the  time  he  executed  tbe 
lease  and  also  the  intention  of  the  notary  to 
have  the  lease  cover  tbe  northwest  quarter  of 
section  20,  and  it  appeared  beyond  question 
that  tbe  figure  "4"  in  the  typewritten  lease 
was  the  result  of  a  mere  typographical  er- 
ror, the  alteration  was  not  such  a  one  as 
would  avoid  the  instrument,  because  It  was 
a  correction  which  expressed  the  Intent  of 
both  parties,  and  was  not  a  material  altera- 
tion. 2  Cyc.  148,  D,  and  cases  cited. 

There  are  reasons,  however,  which  render 
it  nnnecessary  to  consider  or  determine  what 
kind  of  alterations  will  avoid  a  written  in- 
■truraent  of  this  character.  Irrespective  of 
wbetlier  defendants  were  either  or  both  of 


tbem  bound  by  tbe  lease,  there  still  remain- 
ed the  other  defense  tbat  plaintiffs  bad  failed 
to  comply  with  Its  terms.  They  admitted 
their  failure  to  comply  within  the  time  stip- 
ulated, and  sought  to  avoid  the  effect  thereof 
by  showing  facts  constituting  a  waiver  and 
estoppel  on  the  part  of  defendants.  Tbls 
raised  an  issue  of  fact  upon  which  tbe  evi- 
dence was  conflicting,  the  defendants  con- 
tending that  tbey  used  tbe  gas  not  with  tbe 
Intent  to  ratify  tbe  lease,  but  relying  upon 
tbe  promises  of  the  plaintiffs  to  have  a  new 
and  satisfactory  lease  executed. 

Tbe  court  found  all  tbe  issues  in  favor  of 
tbe  defendants.  If  tbere  bad  been  a  special 
finding  In  favor  of  plaintiffs  on  tbe  ques- 
tlOD  of  estoppel,  tbe  general  finding  would 
have  been  narrowed  down  so  as  to  appear 
conclusively  to  rest  on  the  defense  of  alter- 
ation. But  tbere  is  no  special  finding  on  tbat 
Issue,  and  the  p^lntiffa  neglected  to  ask  tbe 
court  to  make  further  findings  or  to  modify 
those  made.  Tbey  are  therefore  bound  by 
the  findings  which  tbe  court  did  make.  Cow- 
ling V.  Greenleaf,  33  Kan.  570,  6  Pa&  907; 
Sbuler  v.  Lashhom,  67  Kan.  694,  74  Pac  264. 
There  was  evidence  sufflclent  to  support  a 
finding  tbat  the  defendants  were  not  esti^ 
ped,  and  a  finding  to  tbls  effect  is  necessarily 
included  In  tbe  general  finding  of  tbe  court 
from  wblch  tbere  Is  no  escape  for  tbe  plain- 
tiffs. 

The  Judgment  will  be  affirmed.  All  the 
Jvstlcee  concur. 


as  Kao.  91) 
BOARD  OF  OOM'RS  OP  ATCHISON 
COUNTY  V.  SMITH. 
(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

1.  ShESIFFS  and  CONSTABLSa  ({  29*)— Ooic- 

PENSATION — StaTDTES. 

Chapter  250,  p.  421,  Laws  3903,  reffulating 
the  compensation  of  the  sheriff  and  other  of 
ficers  of  Atchison  county,  is  not*  superseded  or 
annulled  by  chapter  227,  p.  379.  Laws  1905,  and 
the  compensation  of  the  sheriff  of  that  county 
must  be  measured  by  the  provisions  of  the  ear- 
lier act. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  g  29.*] 

2.  CONSTITUTIOKAL  LAW  (J  63*)— DSLpQATIOH 
OP    I^QISLATIVB    P0WEB8— OOHFElTBAnOIT 

OF  SUEBIFFS. 

The  provision  of  the  act  of  1905  (Laws 
IfKW.  p.  .370,  c.  227),  that  the  extra  allowance 
for  boarding  and  lodging  prisoners  shall  not  be 
operative  until  the  boazd  of  county  conunission- 
ers  or  tbe  coimty  shall  make  an  order  in  writ- 
ing to  that  effect  and  shall  enter  the  same  on 
their  journal,  la  not  an  Invalid  delegation  of 
legislative  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  108-114;  Dsc.  Dig.  1 
83.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Atdilson  Omin- 
ty ;   B.  F.  Hudson,  Judge. 

Action  by  James  A.  Smith  against  tbe 
Board  of  County  Commissioners  of  Atchison 
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CouDty.  Judgment  for  plaintiff.  Defendant 
brings  error.   Reversed  and  remanded. 

W.  W.  Guthrie  and  T.  A.  Moxcey,  for 
l>Ialntlff  In  error.  James  W.  Orr  and  W.  P. 
Waggener,  for  defendant  In  error. 

JOHNSTON,  a  J.  The  question  for  deci- 
sion in  this  case  la  whether  James  A.  Smith, 
the  sheriff  of  Atchison  county,  Is  entitled  to 
recover  compensation  for  official  serrlces  un- 
der chapter  23)0,  p.  421,  of  the  Laws  of  1903, 
or  according  to  the  proTidons  of  chapter  227, 
p.  379,  of  the  Laws  of  1905.  The  sherlfT  pre- 
sented a  claim  for  boarding  prisoners  during 
the  years  of  1905  and  1906,  and  his  account 
was  allowed  at  the  rate  of  40  cents  per  day 
for  each  prisoner.  He  was  also- allowed  fees 
and  actual  expaisea  for  taking  prisoners  to 
penal  Institutions  and  patients  to  charitable 
InstltntlonB;  but  these  allowances  were  for 
the  maximum  compensation  provided  for  by 
the  act  of  1903.  On  the  theory  that  he  was 
entitled  to  compensation  under  the  act  of 
1905,  he  presented  to  the  board  of  county 
commissioners  a  bill  asking  10  coits  per  day 
for  each  person  boarded  in  addition  to  the  al- 
lowance already  made,  amounting  to  $702.G0, 
and  blB  claim  also  Included  $109.50  more  than 
had  t>een  preTlously  allowed  for  conveying 
prisoners  and  patients  to  the  prisons  and 
hospitals,  as  well  as  an  extra  fee  of  $2  for 
drawing  a  jury.  The  claims  were  disallowed 
by  the  board ;  bnt  In  an  action  brought  in  the 
district  court  Judgment  awarding  hbn  the 
amount  claimed  was  rendered. 

Chapter  250  of  the  Laws  of  1903  .18  a  spe- 
cial act  fixing  the  compoisation  of  the  sher- 
iff and  several  other  officers  of  Atchison 
county.  It  provides  that  the  sheriff  may 
charge,  as  full  compensation  for  his  services, 
certain  fees  prescribed  In  another  act,  and 
then  proceeds  to  provide  that  be  may  retain 
fees  up  to  the  amount  of  $2,500  per  annum, 
and  that  if*  in  any  year  the  total  amount  of 
the  fees  collected  In  the  county  exclusive  of 
the  amount  allowed  for  carrying  persons  to 
penal  and  charitable  institutions  shall  be 
more  than  $2,600,  he  shall  be  required  to 
pay  one;-thlrd  of  such  excess  Into  the  county 
treasury;  but.  In  case  the  amount  of  the  fees 
collected  1b  less  than  the  sheriff  Is  permitted 
to  retain,  the  commlsslonerB  are  authorized 
to  make  good  the  deficiency  by  an  allowance, 
and  the  uncollected  fees,  when  paid,  are  to 
go  Into  the  county  treaBury.  This  act  Is 
more  liberal  In  Its  provisions  for  the  sheriff 
than  was  the  general  law  In  existence  when 
the  former  was  enacted.  It  fixed  the  com- 
pensation of  the  sheriff  of  Atchison  county, 
at  least  until  the  passage  of  the  act  of  1905, 
and  is  still  the  controlling  law,  unless  it  has 
bera  superseded  or  restricted  by  the  act  of 
1905.   If  the  special  act  governs,  the  sheriff 


has  received  full  compensation.  Tb6  spe- 
cial act  was  passed  prior  to  the  recent 
amendment  of  the  ConstItutl(»i  In  relation  to 
the  enactment  of  special  laws;  but  in  fact 
no  claim  Is  made  that  the  act  violates  any 
provision  of  the  Constitution.  It  Is  contend- 
ed, however,  that  the  act  of  1905  supplants 
the  special  act  in  req}ect  to  the  boarding  and 
lodging  of  prlsonerA.  It  is  genwal  in  diar- 
acter  and  provides,  among  other  things,  that 
in  counties  where  sheriff's  fees  are  r^ulated 
by  a  gaieral  law  the  sheriff  shall  receive  an 
additional  allowance  of  10  cents  per  day  for 
boarding  and  lodging  prlsonera;  but  it  la 
provided  that  the  additional  fees  shall  not 
be  paid  In  any  county  until  the  board  of 
county  commissioners  shall  make  an  order 
In  wrltlDg  to  that  effect  and  shall  enter  the 
same'tm  their  Journal.  There  are  two  pat^t 
reasons  why  the  sheriff  of  Atchison  county 
may  not  receive  the  additional  allowance 
whldi  he  claims  by  vbtue  of  this  act  The 
first  one  Is  that  his  fees  and  compensation 
are  not  regulated  by  a  general  law,  but  are 
expressly  provided  for  in  the  special  act  at 
1003.  For  that  reason  alone  the  sheriff  may 
not  avail  himself  of  the  provisions  of  the 
later  act  Another  reason  which  bars  any 
claim  of  his  for  the  additional  compensation 
is  that  the  commi^ioners  have  not  made  Uie 
written  order  bringing  the  county  within  the 
scope  of  the  act  It  Is  argued  that  tliis  pro- 
vision is  an  invalid  del^atlon  of  l^Islatlve 
power.  The  act  Is  in  itself  complete;  but 
its  operation  d^nds  upon  the  will  and  ac- 
tion of  the  board  of  county  commissioners. 
Laws,  the  operation  of  which  depend  npon 
such  a  contingency,  have  been  frequently 
sustained.  Noffzlgger  v.  McAllister,  12  Kan. 
315;  Keyee  v.  Snyder,  16  Ean.  143;  L  L.  ft 
O.  K.  Co.  V.  Com'rs  of  Douglass  County,  18 
Kan.  160;  Phcenlx  Ins.  Co.  v.  Welch,  Supt. 
29  Kan.  072;  State  ex  rd.  T.  Huuter,  88 
Kan.  578,  17  Pac.  177. 

Aside  from  this  conrideratlon,  tlie  Con- 
stitution provides  that  the  Legislature  may 
confer  upon  tribunals  transacting  the  county 
business  sudi  powers  of  local  legislation  and 
administration  as  it  may  deem  expedient 
Under  this  provision  the  power  of  the  kind 
In  question  can  be  given  to  the  board  of 
county  commlsslonerB.  Noffisigger  v.  McAl- 
lister, supra;  Com'rs  of  Harp^  Co.  v.  State 
ex  rel.,  47  Kan.  283,  2T  Pac  097.  The  shet^ 
Iff,  having  received  all  of  the  fees  to  which 
he  Is  entitled  as  measured  by  the  control- 
ling statutes,  cannot  recover  tiie  additional 
amounts  claimed. 

The  Judgmwt  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  eator  Judgm^it  In  fa- 
vor of  the  appellants.  All  the  Justices 
concur. 


Digitized  by  Google 


KaiL} 


WILMOTH  T.  WHEATON. 


89 


(81  Kaa.  ») 

WILMOTH  T.  WHBATON. 
(Snpieme  Court  of  Kansas.   Nor.  6,  1009.) 

1.  bvidrn.ce  (§  582*)— ststnoabafhio  noies— 
Aduissibilit;. 

The  provisions  of  section  1,  c.  494,  p.  810, 
I«W8  1905,  do  not  constitute  a  restriction  of 
the  use  to  be  made  of  otenographic  notes  in 
a  nisi  prius  trial,  bnt  are  an  extension  of  soCh 
nse. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Oent  Dig.  (  2422;  Dec.  Dig.  |  082.*] 

2.  Btidencb  (I  682*)— SvimNOE  oir  FoBicra 
Tbul. 

To  reproduce  the  testimony  of  a  witness  de- 
ceased or  absent  from  the  jurisdiction  of  the 
court  who  has  testified  to  the  fact  in  issue  on  a 
former  trial,  it  is  not  error  to  permit  the  court 
stenographer  to  traoslate  and  read  his  steno- 
graphic notes  of  such  evidence  in  the  hearing  of 
the  jui^,  instead  of  requiring  that  the  notea  be 
transcribed  and  certified. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  2410-2423 ;  Dec.  Dig.  |  5S2.*j 

(Syllabus  by  the  Ooart) 

3.  Words  and  Phrases— "Transcbibe." 

Technically  the  word  "transcribe"  means 
to  write  across  or  over.  As  generally  nsed,  it 
means  to  rednoe  to  writing,  and,  as  applied  to 
notes  of  a  stenographer  as  he  is  required  to 
translate  .his  notes  before  he  can  transcribe 
them,  his  franslation  can  be  as  accurately  ez- 

i)i8ssed  in  words  as  in  writing,  and  snch  trans- 
ation  woald  be  as  binding  on  his  conscience  as 
his  certificate  to  the  notes  transcribed. 

Error  from  District  Court,  Allen  County; 
(tacar  Fonst,  Judge. 

Action  by  D.  D.  WHmoth  against  O.  H. 
Wbeaton.  Verdict  for  defradant.  and  plain- 
tiff brings  error.  Affirmed. 

Cnlllson  ft  McMillan  and  Chris  Rltter,  for 
plaintiff  In  error.  Baxter  D.  McClaln,  for 
defendant  In  error. 

SMITH,  J.  The  plaintiff  In  error  brought 
suit  before  a  Justice  of  the  peace  In  Allen 
county  against  the  defendant  In  error  to  re- 
cover damages  for  injury  to  his  team  and 
wagon  resulting  from  a  collision  between  the 
team  and  an  automobile.  By  ai^ieal  the  case 
was  taken  to  the  district  court  of  the  county 
where  It  was  tried  to  a  Jury  three  dlfferoit 
times.  The  first  trial  resulted  In  a  hung 
Jury,  the  second  In  a  small  verdict  for  plain- 
tiff, which  was  set  aside  by  the  court  and 
a  new  trial  granted,  and  a  third  trial  re- 
sulted In  a  verdict  for  the  defendant  To 
correct  alleged  errors  In  the  last  trial  plain- 
tiff in  error  brings  the  case  here. 

The  only  Issue  of  fact  tried  In  tiie  case  was 
whether  or  not  Wheaton  was  the  owner  and 
occupant  of  the  automobile  Involved  in  the 
ctdllslon.  A  nnmber  of  witnesses  undertook 
to  identify  Wheaton  as  the  drlw  ot  the  au- 
tomobile at  the  time  of  the  collision,  and  a 
larger  number,  Including  himself,  testified  to 
an  alibi  for  him,  and  a  number  testified  that 
Wheaton's  automobile  was  at  the  time  of  the 
colllBlon  In  a  garage  knocked  down  and  in 
no  possible  ctmdltlon  for  use. 

The  only  error  complained  of  on  tlie  trial 


Is  the  ruling  of  the  court  permitting  the  read- 
ing by  the  stenographer  of  his  stenographic 
notes  of  the  testimony  of  two  witnesses  taken 
at  a  former  trial,  and  the  objection  made  in 
each  case  was  that  the  notes  had  not  been 
transcribed  and  certified  to  by  the  court  ste- 
nogragher,  as  required  by  law.  As  to  one  of 
the  witnesses.  It  was  admitted  that  he  had 
been  subpoenaed*  but  at  the  time  of  the  trial 
was  out  of  the  county.  As  to  the  other,  there 
was  testimony  that  at  the  time  of  the  trial 
he  was  In  St  Louis,  and  It  does  not  appear 
whether  or  not  any  diligence  had  been  exer- 
cised to  have  him  In  court  However,  there 
is  no  (Ejection  aa  to  either  witness  that  sndi 
diligence  had  not  been  exercised.  Tbe  only 
question  then  presented  la  whether  section  1, 
c.  p.  810,  Laws  1905,  Is  a  limitation  upon 
the  use  of  the  stent^raphlc  notes  of  court  re- 
porters ito  a  written  transcript  of  the  notes 
certified  or  ,  verified  by  the  affidavit  of  the 
stenographer  as  a  true  transcript  Prior  to 
the  «iactment  of  chapter  189,  p.  S05,  Laws 
1885,  which  authorised  the  appointment  by 
district  courte  of  court  stenographers,  the 
only  method  of  securing  the  evidence  which 
had  once  been  given  in  court  by  a  witness, 
afterward  deceased,  was  to  call  witnesses 
who  had  been  present  and  heard  his  testi- 
mony on  the  former  trial ;  and,  If  a  witness 
had  departed  from  the  jurisdiction  of  the 
court  after  the  former  trial,  his  evidence 
might  be  reproduced  in  the  same  manner. 
After  the  appointment  of  stenographers  In 
tiie  district  courts,  the  courts  recognizing  that 
the  notes  of  a  stenographer  taken  at  the  time 
were  probably  more  accurate  ttian  the  mem- 
ory of  any  witness  who  may  have  heard  the 
words  repeated,  the  practice  was  to  have  the 
stenographer  sworn  as  a  witness  and  to  have 
him  read  bis  notes  in  aid  of  his  memory; 
the  fiction  being  generally  maintained  that 
like  other  witnesses,  he  must  qwak  ^m 
memory.  Experirace  having  demonstrated 
tbe  impartiality  and  almost  absolute  accura- 
cy of  tlie  notes  of  court  stenographers,  the 
Legislature  enacted  diapter  494,  p.  Sl<^  Laws 
1005,  section  1  of  which  reads  as  follows: 
'*That  the  transcript  of  notes  of  any  duly  ap- 
pointed court  stenographer  of  any  proceed- 
ings taken  by  such  sten<^apher  In  any  court 
of  record  In  the  state  of  Kansas  which  vball 
thereafter  be  transcribed  by  such  stenogra- 
pher, and  thereafter  verified  by  bis  affida- 
vit as  being  a  full  and  true  transcript  of 
the  notes  taken  by  him  at  any  trial  or  oth- 
er legal  proceeding  before  suAi  court  of  rec- 
ord, or  certified  by  him  to  be  a  true  copy 
of  all  the  evidence  of  any  witness  or  witness- 
es used  and  examined  In  any  such  legal  pro- 
ceedings before  a  court  of  record,  may  be 
introduced  In  evidence  by  any  party  desiring 
to  use  the  same  under  like  circumstances  and 
with  like  effect  as  the  d^;>osltion  of  mtSi 
witness  or  witnesses."  Tbe  plaintiff  In  er- 
ror contends  that  this  act  is  a  limitation  np- 
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on  the  use  of  such  notes,  and  that  the  provi- 
sion for  one  method  of  use  excludes  all  oth- 
era  We  cannot  consent  to  this  construction 
of  the  act.  It  was  evidently  enacted  as  an 
extension  of  the  use  of  stenographer's  notes, 
and  not  as  a  limitation  upon  such  use.  Tech- 
nically, of  course,  the  word  "transcribe" 
means  to  write  across  or  over.  As  generally 
used,  It  means  to  reduce  to  writing.  The 
stenographer  has  mentally  to  translate  his 
notes  before  he  can  transcribe  them,  and  his 
translation  can  be  as  accurately  expressed 
by  him  In  words  as  in  writing,  and  he  is,  of 
course,  sworn  correctly  to  translate  his  notes, 
which  should  be  as  binding  upon  his  con- 
science as  his  certificate  to  notes  transcribed ; 
and  especially,  as  Is  usual  In  such  cases,  the 
8ten(^rapher  has  no  Interest  to  report  other- 
wise than  accurately. 

Also  it  is  contended  that  It  Is  not  to  be 
presumed  that  the  Legislature  enacted  a  fu- 
tile provision  which  the  above  section  would 
be  If  It  made  no  difference  In  the  method  of 
producing  evidence.  It  Is  sufficient  to  say  it 
is  not  futile.  The  transcript  of  the  evidence 
may  be  used  tn  various  ways  in  courts  other 
than  upon  nisi  prlus  trials,  and  section  1« 
supra,  is  an  extension  of  its  use  in  such  trials, 
as  the  transcribed  notes  may  be  used  even 
In  the  absence  of  the  stenographer,  If  certi- 
fied hy  him. 

The  court  committed  no  error  in  allowing 
the  reading  of  the  notes,  and  the  Judgment 
iB  affirmed.  All  the  Jn8ti<»fl  concnrrii^ 

(U  Xbd.  28) 

GHIOAGO,  B.  L  &  P.  BY.  CO.  v.  JAMBS. 
(Supreme  Court  of  Kansas.  Nov.  6t  1900.) 

1.  INJUVT  TO  P.&0aENaSBB. 

A  car  of  a  freight  train  moving  about  30 
miles  an  hour  between  stations  was  ignited  by 
sparks  from  die  engine.  The  conductor  discov- 
ered the  fire,  and  annonDced'  it  to  several  pas- 
sengers in  the  caboose.  One  of  them  ran  to  the 
rear  platform,  and  was  looking  forward  along 
the  Bide  ol  the  train,  when  a  severe  lurch  caus- 
ed by  the  application  of  the  brakes  by  the  en- 
gineer threw  him  to  the  ground,  causing  severe 
fnjuriea.  In  an  action  to  recover  damages  there- 
for, held,  evidence  that  the  conductor  called  out 
in  a  loud  voice  and  excited  manner  within  the 
hearing  of  the  passengers  that  the  train  or  a 
car  was  on  Are,  and  that  thereupon  the  plaintiff 
became  excited  and  alarmed,  and  ran  to  the  rear 

Slatform  to  see  where  the  fire  was,  and  what 
anger  be  was  In,  if  any,  and  to  provide  for  bis 
safety  If  there  was  any  danger  from  fire,  his  in- 
ju^  resulting  from  his  being  upon  the  platform 
while  the  train  was  suddenly  stopped,  does  not 
tend  to  establish  such  negli^nce  on  the  part  of 
the  conductor  as  to  render  the  company  liable. 

2.  INJURT  TO  PASSENGEBS — EVIDENCE. 

Evidence  that  the  lurch  which  threw  the 
plaintiff  to  the  ground  was  caused  by  the  engi- 
neer making  an  emergency  application  of  the 
air  brakes,  and  that  the  train  could  have  been 
■topped  almost  as  quickly,  and  with  less  jolting, 
by  a  more  gradual  application,  resulting  in  an 
ordinary  or  service. stop,  does  not  tend  to  estab- 
lish Bucn  negligence  on  the  part  of  the  engineer 
as  to  render  the  company  liable. 

Johnston,  C  J.,  and  Mason  and  Benson,  JJ., 
dissenting. 


On  Rehearing. 

3.  Oabbiees  (8  S20*)--Injubt  to  Passbnoebs 
— Neouobnce  of  ConoucTOB. 

Where  the  conductor  of  a  freight  train  while 
riding  in  the  caboose  with  a  number  of  passen- 
gers discovers  that  one  of  the  cars  is  on  fire  and 
announces  the  fact  in  a  loud  voice  and  excit- 
ed manner,  bis  conduct  may  be  such  as  natural- 
ly to  lead  the  passengers  to  suppose  that  the 
interior  of  the  caboose  has  become  a  place  of 
danger  and  to  seek  safety  on  the  platform ;  and 
held  tliat,  under  the  facts  of  this  case,  whether 
his  conduct  was  of  that  character  was  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carrieis, 
Cent.  Dig.  »  1315-1321;  Dec  Dig.  S  320.*] 

4.  Cabbiebs  ({  296*)— InjUBT  to  Passengbbs 
— Mbqlioence  of  Ookduotob. 

It  Is  negligence  for  a  conductor  to  cause  a 
passenger  to  go  upon  the  platform  unnecessarily 
at  a  time  when  a  sudden  ttopplng  of  the  train 
Is  to  be  expected. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1190 ;  Dec.  Dig.  |  205.*] 

5.  Cabbibbb  (I  100*)  —  iNJintzBs  to  Pasbeh- 

8EB— ACIIOn— COVTBACT  OF  GABBIAOS— Ac- 

CBUAL  OP  Rioar  or  Action. 

Where  a  contract  provides  that  no  suit 
shall  be  brought  upon  .it  unless  within  six 
months  after  a  cause  of  action  shall  accrue,  and 
that  the  giving  of  a  notice  within  a  fixed  time 
shall  be  a  condition  precedent  to  the  bringing  of 
sucb  suit,  assuming  these  provisions  to  he  vaJld, 
the  six  months  within  wliich  the  suit  must  be 
brought  does  not  begin  to  run  ontil  the  notice  is 
given. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 

Dig.  I  i6a*3 

Burcb  and  Porter,  JJ.,  dlssentbig. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marlon  Coun- 
ty;  O.  L.  Moore,  Judge. 

Action  by  A.  C  James  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railway  Copi- 
pany.  Judgment  for  plalatU^  and  defradant 
brings  error.  Affirmed. 

See,  also,  100  Pac.  G41. 

M.  A.  Low,  Paul  E.  Walker,  and  3.  D.  Mc- 
Farland,  for  plaintiff  In  error.  W.  B.  Car- 
penter, for  defendant  In  error. 

MASON,  J.  A.  C.  James,  with  other  pas- 
sengers, was  riding  In  the  caboose  of  a 
freight  train  on  which  he  had  cattle  in  ship- 
ment Sparks  from  the  engine  Ignited  hay 
in  one  of  the  cars.  The  conductor  discovered 
the  fire,  and  uttered  an  exclamation  regard- 
ing It  James  ran  to  the  rear  platform,  from 
which  he  fell,  receiving  serious  Injuries,  oa 
account  of  which  he  brought  an  adieu 
against  the  railway  company,  recovering  a 
Judgment  to  reverse  which  this  action  Is 
hroni^t  A  number,  of  questloDS  have  been 
argued,  bat  the  view  taken  of  the  matter 
by  this  court  makes  it  necessary  to  consider 
only  this  one:  Did  the  evidence  tend  to 
chai^  the  company  with  actionable  negli- 
gence either  (a)  by  reason  of  the  manner  in 
which  the  conductor  and  brakemon  announced 
to  the  passengers  the  existence  of  the  fire,  or 
(b)  by  reason  of  the  fact  that  the  engineer  by 
usiiig  the  emergency  brake,  Instead  of  a  less 
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abmpt  means  of  stopping  the  train,  caused 
an  unnecessary  Inrch  of  the  caborae? 

Tbe  evidence  necessary  to  a  determination 
of  tbe  first  part  of  this  Inquiry  is  found 
largely  is  tbe  testimony  of  the  plaintiff,  and 
may  be  &irly  sommarized  thus:  The  train 
was  between  stattons  running  about  SO  miles 
an  hoar.  Abont  noon  the  conductor,  who  was 
seated  with  the  passengers  under  tbe  cupola, 
said  la  an  excited  manner  and  In  a  voice  so 
loud  that  tbey  beard  bUn  distinctly  above 
tbe  rumbling  of  the  train  either  "This  damn 
train  is  burning,"  or  "That  damned  car  Is 
afire.**  A  brakeman  who  had  been  in  the 
cupola  at  once  Jumped  to  the  floor,  and  said, 
"Take  buckets,"  or  "Grab  buckets,"  adding 
•omething  about  the  fire.  The  plaintiff, 
being  much  excited  and  alarmed  by  the  word 
**flre,"  rushed  to  the  rear  of  the  car  to  see 
where  the  fire  was  and  what  danger  he  was 
In.  If  any,  and  to  provide  for  his  safety  If 
thete  was  danger  from  fire.  He  wait  out 
upon  tlie  platform,  descended  to  the  first 
step,  and  looked  up  tbe  side  of  the  train, 
wben  a  Inrch  of  the  car  threw  him  off.  The 
theory  of  the  plaintiff  Is  that  the  conduct  of 
tbe  conductor  and  brakeman  was  of  such  a 
nature  that  the  effect  produced  on  tbe  plain- 
tiff could  reasonably  bave  inen  anticipated, 
and  tbat  It  was  negligrace  to  commnnlcate 
to  blm  the  fact  of  tbe  fire  In  such  a  manner. 
This  feature  of  tbe  case  turns  upon  the 
sonndneas  of  tbls  contention.  None  of, the 
cases  cited  by  either  party  is  of  any  special 
Taiue  In  determining  this  question.  Of 
course,  a  panic  might  well  be  r^rded  as  the 
natural  result  of  an  abmpt  announcement  of 
a  fire  made  on  a  vessel  at  sea,  or  In  a  crowd- 
ed auditorium,  or  even  In  any  large  building. 
But  the  possible  peril  to  passengers  In  a 
caboose  from  a  fire  tisewbere  In  the  train 
Is  not  so  mimlnent  or  so  great  as  to  present 
an  analogous  ^tnatlon.  If  the  action  of  the 
tralmnm  in  announcing  tbe  Are  did  coiuti- 
tnte  negligence,  It  must  be  because  It  was 
their  duty  either  to  conceal  from  the  plain- 
tur  the  fact  of  tbe.  fire,  or  in  tiling  him  of 
it  to  caution  blm  to  remain  in  the  car,  or  at 
least  to  advise  him  tbat  be  was  in  no  per- 
sonal danger.  Tbe  words  used  contained 
nothing  to  suggest  any  dai^erons  condition 
beyond  the  mere  fact  that  a  car  somewhere 
ou  tbe  train  was  on  Are.  Tb^  were  not  ad- 
dressed specifically  to  the  passengera.  Tbat 
tbey  were  spoken  loudly  did  not  add  to  or 
change  their  meaning.  The  noise  of  the 
train  required  them  to  be  loud  In  ordw  to  be 
heard.  And  their  significance  could  not  be 
affected  by  their  having  been  uttered  in  what 
the  plaintiff  regarded  as  an  excited  manner. 
The  expression  used  by  the  conductor  sug- 
fested  the  excltemeut  of  Irritation  rather 
than  of  fear.  This  court  Is  of  the  opinion 
that  as  a  matter  of  law  It  was  not  negligence 
for  the  trelnmen  to  inform  the  passengers  of 
the  existence  of  a  fire  on  the  train,  or  to  give 
tbe  Information  without  any  accompanying 
assurance  that  there  was  no  Immediate  dan- 


ger, or  to  make  the  announcement  In  a  load 
voice  and  In  a  manner  deemed  to  show  ex- 
citement 

The  direct  evidence  on  the  subject  of  tbe 
engineer's  conduct  was  that  on  his  dlscorery 
of  tbe  6re  the  train  was  brought  to  a  stand- 
still by'  the  ordinary  or  service  stop.  There 
was  such  evidence,  however,  of  tbe  dlffer«it 
effects  ordinarily  produced,  according  to  bow 
the  air  brake  Is  used,  and  of  the  degree 
of  Jolting  that  actually  resulted  in  this  In- 
stance, as  to  leave  room  for  the  Inference 
that  in  fact  an  emergoicy  application  was 
made.  Tor  the  purposes  of  the  case,  there- 
fore, the  evidence  must  be  deemed  to  have 
established  that  the  emergency  stop  was 
used.  Instead  of  the  service  stop.  The  time 
tber^  saved  Is  shown  to  have  bem  alight 
and  tbe  argument  is  made  In  behalf  of  tbe 
plaintiff  that  the  more  gradual  method  would 
have  answered  the  purpose  as  well  as  tbe 
abrupt  one  that  was  employed,  and  tbat 
the  lurch  of  the  caboose  that  caused  bis  fail 
was  due  to'  the  unnecessarily  auddm  abdi- 
cation of  tbe  brak^  which  tiiwefore  con- 
stituted actionable  n^lgeuce.  In  the  seda- 
tion of  this  qnestion,  aa  of  tbat  already  dla- 
eussed,  little  aid  Is  to  be  had  firom  tbe  ded- 
stons.  Tbe  general  prlncl];de  la  not  doubtfuL 
The  only  difficulty  lies  In  Its  application. 
The  court  concludes,  however,  tbat  whan  an 
engineer  of  a  freight  train  ccmtalnlng  cattle^ 
the  shippers  of  which  are  rldihg  In.  tbe  ca- 
boose^ discovers  while  between  stations  a  Are 
In  one  of  tbe  cars,  be  Is  Justified  In  bringing 
his  train  to  a  stiqp  as  soflu  aa  Is  consistent 
wltb  safety  to  tbe  passengers  wblle  in  tbe 
caboose,  and  bis  use  of  the  speediest  means 
to  accompUMi  that  purpose  although  It  nec- 
essarily results  In  mora  or  less  severe  Jolting; 
cannot  be  r^arded  as  such  negligence  as  to 
chaw  Ibe  railway  company  with  liability 
for  injuries  reeul^Eig  to  a  passenger  standr 
tag  on  the  platform  of  the  caboose  of  wboae 
presoice  in  tbat  place  be  had  no  knowle^ 

It  results  from  tbls  view  tbat  the  demw^ 
rer  to  tbe  plaintiff's  evldmoe  dionld  bave 
been  sustataed,  and  on  tbat  account  tbe 
Judgment  Is  reversed. 

BUBOH,  SMITH,  POBTBB,  and  GBAVBS, 
JJ.,  concurring.  JOHNSTON.  G.  J.,  and  MA- 
SON and  BONSON,  JJ.,  dissenting. 

On  Rehearing. 

MASON,  J.  The  facts  are  stated  In  tbe 
original  opinion.  Tbe  vital  Inquiry  toe  tbe 
further  consideration  of  which  a  rehearing 
was  panted  is  this:  Did  the  evidence  Jua- 
Ufy  the  trial  court  In  sutHulttli^  to  the  Jury 
the  question  whether  the  words  and  conduct 
of  tbe  conductor  and  brakeman  on  Vie  dis- 
covery of  tbe  fire  were  such  as  naturally  to 
lead  the  plaintiff  to  suppose  tbat  by  reason 
of  It  the  taterlor  of  the  caboose  had  become 
a  place  of  danger,  and  to  seek  safety  on  tbe 
platform?  If  so,  tbe  verdict  must  stand ;  f<», 
of  course,  It  Is  negligence  for  trainmen  ' 
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cause  a  passenger  to  go  upon  the  platform 
unnecessarily  at  a  time  when  a  sudden  stop- 
plug  of  the  train  is  to  be  Expected.  If  the 
conductor  had  called  out  that  a  collision  or 
wreck  was  Imminent  or  had  warned  the  pas- 
sengers to  leave  the  car,  a  rush  to  escape 
would  obviously  have  been  a  natural  conse- 
quence. That  a  flre  in  any  part  of  a  freight 
train  could  occasion  Immediate  peril  to  the 
occupants  of  a  caboose,  but  seven  in  num- 
ber, seems  very  unlikely.  But  the  court  con- 
cludes that  an  announcement  of  a  flre  un- 
der such  circumstances  might  be  made  In  so 
sudden,  startling,  and  alarming  a  manner 
as  naturally  to  cause  a  momentary  panic, 
and  that  whether  the  announcement  made  In 
this  case  was  of  that  character  Is  a  question 
upon  which  reasonable  minds  might  differ, 
and  therefore  was  a  fair  matter  for  the  de- 
termination of  the  jury. 

The  plaintiff  In  shipping  his  cattle  signed 
a  contract  containing  a  provision  that  no  suit 
should  be  brought  by  him  to  recover  any 
claim  by  virtue  of  it  unless  within  six 
months  after  the  cause  of  action  should  "oc- 
cur," obviously  meaning  "accrue."  The  In- 
Jury  was  received  July  9,  1905,  and  the  ac- 
tion was  brought  January  10,  1906.  T^e 
contract  also  provided  that  as  a  condition 
precedent  to  the  bringing  of  any  suit  for 
damages  for  any  Injury  to  persons  or  proper- 
ty covered  by  It  the  claimant  should  give 
the  company  notice  of  the  claim  within  00 
days  after  the  Injury.  Such  a  notice  was 
given  in  September,  1905.  Therefore,  assum- 
ing that  the  contract  was  valid,  the  suit  was 
brought  In  due  time,  for  the  cause  of  action 
did  not  accrue  until  the  giving  of  the  notice, 
and  the  plaintiff  had  six  monthB  thereafter 
In  which  to  file  his  petition. 

The  Judgment  Is  affirmed. 

JOHNSTON,  a  J.,  and  SMITH,  GRAVES, 
and  BENSON,  JJ.,  concurring.  BURCH  and 
PORTER,  JJ.,  dissenting,  oathegroundfti^t- 
ed  In  tbe  original  opinion. 


(81  Kan.  88) 

BEAKBY  V.  SCHWITZGEBEL. 
(Bapnme  Conrt  of  Kansas.   March  6,  1909.  On 
Rehearing,  Nov.  6,  1909.) 

1.  Landlobd  and  Terant  (f  58*)--TBAnarEB 
or  Rkvebsion— GoNsmucnoN — Dittt  to  Re- 
move TENAnr. 

The  owner  of  lands  of  which  a  tenant  of 
the  owner  was  in  possession  under  a  lease  wbicb 
woald  expire  some  months  after  the  execution 
ol  tiie'deed  executed  to  a  third  person,  who 
knew  of  the  lease  and  the  possession  by  the 
tenant,  a  warranty  deed  in  the  usual  form,  with 
this  provision  Inserted,  "Tbe  poseessioa  of  said 
abovedescribed  premises  to  be  given  to  party  of 
second  part,  her  beirs  and  assigns,  oa  or  before 
the  l8t  day  of  Marcb,  1901,"  which  was  the  next 
day  after  the  expiration  of  the  lease.  Held, 
onder  the  circumstaQces,  the  provision  In  tbe 
deed  did  not  obligate  the  irrantor  to  remove  the 
tenant  and  place  tbe  grantee  In  possession  of 
the  pranises,  nor  make  tbe  grantor  liable  for 


tbe  wrongful  detention  thereof  hy  Uie  tenant 
after  tbe  expiration  of  bis  lease. 

[Ed.  Note.— For  other  cases,  see  Landlcrd  and 
Tenant,  Cent.  Dig.  S  130;  Dec.  Dig.  S  53.*] 

(Syllabus  by  the  Court.) 

2.  Landlobd  and  Tenant  (S  53*)— "Given." 

The  word  "given"  as  used  in  sndi  clause 
must  be  construed  as  synonymous  with  "aur^ 

rendered"  op  "granted." 

[I'M.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  130;  Dec  Dig.  f  53.» 

For  other  definitions,  see  Words  and  Phrwes, 
vol.  4,  pp.  3094r-309a] 

Emir  from  District  Coart.  Pottawatomie 
Ooanty;  Bobt  C.  HelxM>,  Judge. 

Action  by  Henry  OL  S<Awitzgebel  against 
Stella  C  Beakey.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

In  July,  1900,  Ed  Vander  Meershen  ex- 
ecuted and  delivered  to  Stella  C.  Beakey  a 
warranty  deed  for  1,630  acrea  of  land  In 
Pottawatomie  county,  Kan.,  and  to  secure 
tbe  payment  of  the  purchase  price,  or  the 
principal  part  thereof,  took  a  note  for  |17,- 
500  due  March  1,  1901,  and  a  mortgage  on 
the  land  to  secure  tbe  note.  The  warranty 
deed  was  In  the  usual  form,  warranting  the 
land  to  be  free  and  clear  of  all  Incumbran- 
ces, and  agreeing  to  defend  tbe  grantee,  "her 
heirs  and  assigns,  against  said  parties  of  the 
flrst  part,  their  heirs  and  all  and  every  per" 
son  or  persons  whomsoever  lawfully  claim- 
lug  or  to  claim  the  same."  Preceding  the 
habendum  clause  of  the  deed,  however,  was 
this  provision :  "The  possession  of  said 
above-described  premises  to  be  given  to  par- 
ty of  second  part,  her  heirs  and  assigns,  on 
or  before  the  first  day  of  March,  1901.  Par- 
ty of  first  part  reserves  the  right  to  collect 
all  rents  due  from  said  described  property 
for  the  year  1900."  At  tbe  time  of  the  ex- 
ecution of  said  deed,  J.  O.  Benton  was  In 
possession  of  the  land  under  a  written  lease 
which  would  expire  on  the  last  day  of  Feb- 
ruary, 1901,  but  on  the  Ist  of  Marrti,  1901, 
he  not  only  refused  to  deliver  possession,  but 
claimed  to  be  the  equitable  owner  of  the 
property  under  a  contract  of  purchase  and 
he  brought  an  action  to  enforce  his  alleged 
contract,  In  which  he  was  defeated.  Mrs. 
Beakey  brought  three  or  four  actions  against 
Benton  for  tbe  unlawful  detention,  and  to 
recover  the  possession  of  the  land,  and  final- 
ly recovered  Judgment  for  the  possession 
thereof  and  for  nearly  $4,000  damages.  No 
part  of  the  mortgage  debt  or  the  Interest 
thereon  was  paid  by  Mrs.  Beakey,  and.  after 
the  full  maturity  thereof,  Ed  Vander  Meer- 
shen assigned  the  same  to  the  defendant  In 
error,  Henry  O.  Schwltzgebel,  who  In  Au- 
gust, 1906,  commenced  this  action  against 
Mrs.  Beakey  and  her  husband  to  obtain  Judg- 
ment for  tbe  amount  of  the  Indebtedness, 
and  for  a  decree  foreclosing  the  mortgage, 
and  finally  obtained  a  Judgment  and  decree 
as  prayed  for.   To  reverse  this  Judgment, 
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which  dented  her  offset  for  the  damages  s^e 
sustained  by  the  unlawful  detention  of  the 
premises  by  Benton,  Mrs.  Beakey  brings  the 
case  here.  J.  O.  Benton  was  also  made  a 
defendant  in  the  action,  but  did  not  appeal 
from  the  judgmrat  determining  that  he  bad 
DO  interest  in  the  property. 

E.  A.  Austin  and  Otis  Hungate,  for  plain- 
tiff In  error.  Crane  &  Woodbum  Bros,  and 
Thomas  it.  Marks,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  From  the  conclusion  we  have  reach- 
ed, an  extended  statement  and  discussion 
of  the  defenses  and  offsets  which  Mrs. 
Beakey  pleaded  In  the  action  becomes  nn- 
necessary.  We  shall  assnme  that  whatever 
defense  or  offset  she  would  have  been  en- 
titled  to  had  the  action  been  brought  by  Ed 
Vander  Meen^ien  she  was  entitled  to  main- 
tain against  Schwltzgebel.  Upon  the  con- 
struction of  the  special  cov^iant  in  the  deed 
to  Mrs.  Beakey  "the  possession  of  the  above- 
described  premises  to  be  given  to  the  party 
of  the  second  part,  her  heirs  and  assigns,  on 
or  before  the  first  day  of  March,  1901.  Par- 
ty of  the  first  part  reserves  the  right  to 
collect  all  rents  due  from  said  described 
property  for  the  year  1900"— rests  the  de- 
termination of  the  case  here.  By  its  ruling 
upon  plaintiff's  demurrer  to  the  evidence 
produced  by  Mrs.  Beakey,  the  court  held,  in 
substance,  that  this  covenant  did  not  obligate 
the  grantor  to  put  Benton  out  of  possession 
and  her  Into  possession  on  the  Ist  day  of 
March,  1901 ;  but  that  the  covenant  amount- 
ed to  a  reservation  of  the  right  of  posses- 
sion until  that  date.  The  plaintiff  In  error 
In  her  brief  says  that  if  this  construction 
of  the  covenant  i>e  correct,  all  other  ques- 
tions raised  by  her  become  Immaterial. 

Under  the  provisions  of  our  Code,  an  ac- 
tion for  the  recovery  of  the  land  in  question 
must  have  been  brought  in  the  name  of  the 
real  party  In  interest.  Previous  to  tbe  deed 
to  Mrs.  Beakey,  Vander  Meershen  had  by 
I^se  conveyed  the  right  to  the  possession 
of  the  premises  to  Benton  until  the  1st  day 
of  March,  1901,  and  by  the  deed  he  surely 
conveyed  all  of  his  right  to  possession  there- 
in to  Mrs.  Beakey  after  that  date.  There 
was,  therefore,  no  Interim  within  which  he 
could  have  maiutained  an  action  in  his  own 
name  to  oust  Benton  from  the  possession  of 
the  land.  This  is  not  a  conclusive  test  of 
his  liability  in  damages,  as  one  owning  real- 
ty may  lease  the  same  to  two  different  per- 
sons for  the  same  term  or  a  part  of  the  same 
term,  and  the  one  falling  to  get  possession 
under  his  contract  may  recover  damages 
against  his  grantor. 

It  is  suggested,  however,  that  the  parties 
to  the  deed,  knovring  tbe  facts  and  presum- 
ably knowing  the  law,  would  not  be  presum- 
ed to  have  inserted  tn  the  deed  a  contract 
which  one  party  was  then  known  to  be  In- 
capable of  performing.  In  other  words,  the 
luiffuage  used  ahould  not  be  construed  to 


import  such  a  contract  unless  the  legal  slg- 
niflcance  thereof  clearly  compels  such  con- 
struction. Also,  it  is  the  geiK^ral  rule  of 
construction  of  warranty  deeds  that  they 
obligate  the  grantor  to  defend  the  title  and 
right  of  possession  against  the  lawful  clalmt 
only  of  others  than  th*  grantee  thereto,  un- 
less the  language  used  clearly  Indicates  a 
different  Intention.  Bedell  v.  Christy,  62 
Kan.  760,  64  Pac.  629.  Again,  It  Is  a  well- 
recognized  rule  in  this  and  other  courts  to 
construe  all  tbe  parts  of  a  written  contract 
together  and  in  the  light  of  the  circumstan- 
ces under  which  l£  was  made.  It  was  well 
known  to  the  parties  to  the  deed  that  Van- 
der Meershen  prior  to  the  execution  of  the 
deed  had  conveyed  the  right  of  possession 
to  the  land  described  In  the  deed  until  the 
1st  of  March,  1901,  and  that,  upon  the  deliv- 
ery of  the  deed,  he  would  forever  part  with 
all  right  or  interest  In  the  possession  of  the 
lapd  conveyed  by  It  lii  the  habendum 
clause  of  the  deed,  the  grantor  covenants 
that  the  land  Is  free  and  clear  of  all  incum- 
brances, yet  Benton's  lease  -was  an  Incum- 
brance. Clark  T.  Plsher,  54  Kan.  403,  38  Pac. 
4!)3.  It  Is  not  contended,  however,  and 
could  not  be,  that  the  reservation  of  the 
possession  until  March  1,  1901,  constitutes 
a  breach  of  this  covenant  On  the  other 
hand.  It  will  be  read  into  the  covenant  as  a 
modification  thereof.  Then  In  the  warranty 
clause  of  the  deed  the  grantor  undertakes  to 
warrant  and  defend  the  title  to  the  land  ta- 
cludlng  the  modified  right  of  possession 
thereof  "against  all  and  every  person  or 
persons  whomsoever  lawfully  claiming  or  to 
claim  the  same."  Benton  had  no  lawful 
cl.ilni  to  the  possession  of  the  land  after  the 
expiration  of  the  term  of  his  lease  thereon; 
hence  there  was  no  breach  of  the  warran- 
ty, and  Vander  Meershen  was  not  responsible 
to  Mrs.  Beakey  for  Benton's  wrongful  asser- 
tion of  a  claim  to  the  land  nor  for  his  wrong- 
ful detention  of  the  possession  after  March 
1,  1901.  See  Bedell  T.  Christy,  supra;  Gaz- 
zolo  V.  Chambers,  73  111.  75. 

The  word  "given,"  as  used  In  the  clause 
of  the  deed,  "the  possession  of  the  above-de- 
scribed premises  to  be  given  to  party  of  sec- 
ond part  her  beirs  and  assigns,  on  or  before 
the  1st  day  of  March,  1001,"  must  be  con- 
strued as  synonymous  with  "surrendered" 
or  "granted."  Also,  the  clause  of  the  deed, 
last  above  quoted,  construed  in  connection 
"With  the  whole  Instrument,  is  held  to  be  a 
reservation  of  the  right  of  possession  In  the 
grantor's  tenant  until  March  1, 1901,  and  not 
an  undertaking  on  the  part  of  the  grantor  to 
remove  the  tenant  and  put  the  grantee  In 
possession  of  the  land  on  that  date.  This 
also  seems  to  be  the  construction  placed 
upon  this  provision  of  tbe  deed  by  the  plain- 
tiff In  error.  Upon  the  refusal  of  Benton  to 
surrender  possession  of  the  land  on  the  1st 
of  March,  1901,  it  does  not  appear  that  she 
called  upon  Vander  Meershen  to  put  her  In 
possession,  hat  she  brought  several  acttoxu 
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directly  against  Benton  to  recover  from  him 
the  possession  of  the  land,  and.  after  several 
years'  litigation,  succeeded  therein. 

The  Judgment  Is  therefore  afflrmed.  All 
the  JuBticca  concurring. 

On  Eehearing. 

PER  CURIAM.  We  bare  fully  reconsider- 
ed the  opinion  heretofore  rendered  In  this 
case;  after  extended  reai^ment,  and  are 
satlafled  therewith,  and  the  declalon  therein 
rendered  -will  stand  unchanged. 


(81  Kan.  1E8) 

CITY  OF  MANHATTAN  et  al.  t.  HESSIN. 

(Supreme  Court  of  Kansas.   Nov.  6,  1909.) 
L  iHJuncnoif  (I  74*)  — PuBLio  OnrxcnB  — 

B^XEBCISB  or  DlSCBBTIOir. 

Public  officers  who  are  required  by  law  to 
perform  duties  involving  the  exercise  of  judg- 
ment and  discretion  cannot  be  controlled  by  In- 
|iiw;tion  whils  fat  good  faith  performing  watb 

[Ed.  Note.— For  other  easc&  sea  Injanctton, 
Cent  Dig.  I  142;  De&  IDIgT?  74.*] 

2.  iBJUNCnON        77*)  —  PlTBLIO  OmCEBS  — 

Suppression  or  Disease. 

The  mayor  and  coaocilmen  of  a  city  of  the 
second  class,  while  in  good  faith  providing  means 
for  the  control  and  suppression  of  smallpox 
which  exists  in  the  city,  and  has  Increased  so 
rapidly  and  to  such  an  extent  as  to  make  an 
epidemic  imminent,  cannot  be  controlled  in  such 
work  by  injunction. 

[Ed.  Note.~For  other  easca,  see  Injunction, 
Dec  Dig.  I  77.*] 

8.  iHJtTNcnair  (|  77*)  — Pubuo  OmoEBs  — 

SDPPKESsroN  or  Disease. 

la  a  city  of  the  second  class,  large  numbers 
of  students  were  located  in  club  and  rooming 
houses  throughout  the  city.  The  disease  of 
smallpox  appeared  among  such  students,  and 
increased  to  such  an  extent  that  the  health  of- 
ficers were  unable  to  control  or  diminish  the 
contagion  by  the  ordinary  methods  of  quaran- 
tine. The  officers  of  the  city  decided  that  a 
pestbouse  was  necessary  to  manage  successfully 
the  threatened  epidemic.  A  stone  building  be- 
longing to  the  city  and  formerly  used  ror  a 
floral  ball  when  fairs  were  being  held  stood  in 
the  city  park  unoccupied.  This  building  was 
prepared  for  temporary  use  as  a  pestbouse,  and 
12  jMtlents  were  placed  therein.  No  other  build- 
ing suitable  for  such  purpose  could  be  obtained 
in  the  city.  A  dtisen  wnose  residence  was  500 
feet  from  this  building,  being  afraid  of  con- 
tagion, caused  the  district  judge  to  enjoin  such 
officers  from  placing  any  more  patients  tn  the 
building,  and  to  remove  those  already  there  with- 
in 10  days.  Held  error. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Dec  Dig.  I  77.*] 

(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Blley  County; 
Sam  Kimble,  Judge. 

Action  by  John  E.  Hessin  against  the  City 
of  Manhattan  and  others  for  an  injunction. 
From  a  temporary  order  of  injunction,  the 
dty  appeals.  Injunction  dissolved. 

This  la  an  action  to  enjoin-  the  city  of 
Manhattan  from  using  one  of  its  buildings 
as  a  pestbouse.   It  Is  a  city  of  the  second 


class.  The  State  Agricultural  College  is  lo- 
cated In  that  city.  About  2,000  students  at- 
tend this  collie.  These  students  room  and 
board  at  club  and  boarding  bouses  In  the 
dty.  In  the  early  spring  of  1909,  the  small- 
pox appeared  among  the  students  in  some 
of  these  club  and  boarding  houses.  Tbe  con- 
tagion spread  so  rapidly  that  tbe  board  of 
health  was  unable  to  control  it  with  any 
quarantine  r^ulatlons  or  by  any  plans  of 
isolation  which  could  be  adopted.  An  ep- 
idemic seemed  Imminent  In  this  extremity 
the  board  sought  for  bouses  throughout  the 
city  which  could  be  temporarily  used  for 
pestbouse  purposes,  but  none  could  be  ol>- 
talned.  The  city  owns  a  public  park  which 
has  been  used  for  several  public  purposes, 
among  which  was  the  holding  of  public  fairs. 
A  stone  bnlldlng  had  been  erected  for  a 
floral  ball,  and  was  used  for  that  purpose 
while  tbe  fair  was  in  operation,  but,  when 
taken  by  the  city  to  use  as  a  pestbouse,  it 
was  not  occupied  for  any  purpose.  It  could 
be  used  fairly  well  for  the  purposes  of  a 
temporary  pestbouse,  and  was  adopted  by 
the  city  for  that  use.  Twelve  patients  were 
placed  therein,  and  guards  properly  station- 
ed to  prevent  tbe  further  spread  of  the  dis- 
ease. The  disease  was  In  that  stage  of  de- 
velopment when  It  was  most  contagious. 
The  plaintiff  resided  In  property  adjoining 
the  park  about  500  feet  from  this  building. 
Fearing  contagion,  he  obtained  from  the 
judge  of  the  district  court  a  temporary  order 
of  Injunction  probibltlng  the  removal  of  any 
other  patients  to  such  building,  and  requir- 
ing those  already  there  to  be  removed  within 
10  days.    The  city  appeals  to  this  court 

R.  J.  Brock,  R.  W.  Blair,  H.  A.  Scandrett, 
and  B.  W.  Scandrett,  for  appellant  John  EL 
Hessin,  for  appellee. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  city  insists  that  its  offlcera 
were  charged  at  the  time  this  action  waa 
commenced  with  the  duty  of  providing 
means  to  prevent  an  epidemic  of  smallpox; 
that  the  performance  of  such  duty  involved 
the  exercise  of  official  discretion  which  can- 
not be  Judicially  controlled  by  Injunction. 

It  appears  that  the  smallpox  made  its 
flrst  appearance  among  the  students  who 
were  boarding  and  rooming  tn  club  and 
boarding  houses  throughout  the  city.  The 
presence  of  the  disease  was  concealed  by 
the  owners  of  the  houses  to  avoid  being  clos- 
ed by  quarantine  regulations.  This  was  at 
least  an  alarming  situation.  The  health  and 
safety  of  these  students  and  of  the  citizens 
of  the  whole  city  d^nanded  immediate  and 
energetic  action.  The  officers  of  tbe  city  de- 
cided that  the  only  manner  in  which  this 
condition  could  be  successfully  managed 
was  to  provide  a  pestbouse  where  all  dis- 
eased persons  could  be  taken,  and  there 
cared  for  and  kept  Isolated  from  other  people. 
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To  carrs'  out  this  plan  required  the  exercise 
of  discretion  of  the  most  delicate  and  Im- 
portant character.  The  patients  were  nec- 
essarily taken  from  home  while  sick,  and 
kept  Isolated  in  the  house  used  for  that  pur^ 
pose.  Mere  considerations  of  ordinary  hu- 
manity required  the  officers  to  provide  a 
comfortohle  building,  and  to  furnish  the  best 
care  possible  under  the  circumstances.  At 
the  same  time  the  citizens  generally  were  en- 
titled to  adequate  protection  contagion. 
The  city  officers  were  compelled  to  perform 
these  difficult  duties  promptly.  It  was  Im- 
possible for  want  of  time  to  select  a  site  and 
erect  a  suitable  building.  The  situation  pre- 
Boited  an  emergency  which  the  ofScers  were 
compelled  to  manage  without  delay,  end  in 
Boch  a  manner  as  would  protect  the  rights 
of  all  Interested  parties.  It  was  necessary  to 
procure  a  house  suitable  for  temporary  use 
wherever  obtainable.  Such  a  building  would 
naturally  be  nearer  the  residence  of  some  cit- 
izens than  others,  and  would  necesBarlly  oc- 
pose  some  dtlzena  to  more  danger  from  con- 
tagion than  others;  but  this  condition  conld 
not  be  avoided.  Ohaptw  46a  of  the  General 
StatutM  of  1901  iffOTldes  for  the  perform- 
ance of  these  duties,  and  imposes  a  penalty 
for  failure  to  comply  •vith  the  requlranoits 
of  the  statute.  These  sections  read:  "Any 
municipal  or  county  board  of  health  or 
health  oSicer  having  knowledge  of  any  infec- 
tlotu  cr  contagious  disease,  or  of  a  death 
from  such  disease,  within  their  jurisdiction, 
shall  Immediately  exercise  and  maintain  a 
Bup^vlslon  over  such  case  or  cases  dmrlng 
tbelr  continuance  seeing  that  all  audSi  cases 
are  properly  cared  tcx  and  that  the  provl- 
Blons  of  this  act  as  to  Isolation,  restriction 
of  communication,  placarding,  quarantine 
and  disinfection  .are  duly  enforced.  The  lo- 
cal board  of  health  or.  health  officer  ahall 
communicate  without  dday  all  information 
as  to  existing  conditions  to  the  state  board 
of  health.  Said  health  officer  will  confer  per^ 
Bonally,  If  practicable,  otherwise  by  letter, 
with  the  physician  In  attendance  upon  the 
case,  as  to  its  future  management  and  con- 
trol and  with  the  authorities  of  the  place 
as  to  their  duties  In  the  premises.  Should 
the  disease  sbow  a  tendency  to  become  ep- 
idemic, the  pubUc  and  private  schools  must 
be  closed,  and,  In  extreme  caaea,  church  serv- 
ices suspended  and  public  assemblages  of 
people  at  shows,  circuses,  theaters,  fairs  or 
other  gatherings  prohibited.  In  case  of 
smallpox,  a  general  and  thorough  vaccina- 
tion should  be  recommmded  and  Insisted 
upon."  Section  8306.  "All  persons  sick  with 
smallpox,  cholera,  scarlet  fever,  diphtheria, 
^Idemle  cerebro-splnal  meningitis  or  any 
contagions  or  Infectious  diseases  dangerous 
to  the  public  health  shall  be  thoroughly  iso- 
lated from  tiie  public  and  properly  quaran- 
tined." SecUrai  3309.  "Any  person  found 
guilty  of  violating  any  of  the  provisions  of 
this  act  or  falling  to  comply  with  any  re- 
quirements thereof  shall  be,  upon  conviction, 


fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars  for  each  of- 
fense." Section  3318.  The  performance  of 
such  duties  Is  generally  beyond  Judicial  c<m- 
trol  by  Injonction.  Holton  Electric  Co.  v. 
Board  Ca.  Oom'rs  (Just  decided)  106  Pac. 
463;  National  Bank  t.  Gom'ra  of  Barber  Go., 
48  Kan.  618,  23  Pac.  1079;  National  Bank 
V.  Feck,  48 -Kan.  643,  23  Pac.  1077;  Insur- 
ance Co.  V.  Wilder,  40  Kan.  661,  20  Pac. 
26S;  Oom'rs  of  Harper  Co.  v.  State  ex  reL, 
47  Kan.  288,  27  Pac.  997;  20  A.  &  B.  Bncyd. 
of  L.  (2d  EdJ  1229;  22  Cyc:  889;  Beach  on 
Injunction,  { 1878. 

In  section  1210  of  High  on  Injunctions,  it 
is  said:  "A  municipal  COTporation  being  a 
political  body,  clothed  with  certain  legla- 
laUve  .and  discretionary  powon,  equity  Is 
wdlnarlly  averse  to  Interfering  by  injunc- 
tion with  the  exercise  of  tibose  powers  at  the 
suit  of  a  private  dtisen.  And  no  principle 
of  equity  Jurlspnidence  Is  better  eetabllshed 
than  tiiat  courts  of  equity  will  not  sit  In  re- 
view of  the  proceedings  of  subordinate  po- 
litical or  mnnidpal  tribunals,  and  that,  where 
matters  are  left  to  the  discretion  of  such 
bodies,  the  exercise  of  tiut  discretion  In 
good  faitii  Is  omclnBlve,  and  will  not;  In 
the  absoice  of  fraud,  be  disturbed.  And 
the  tact  tiiat  the  court  would  hare  exercised 
the  discretion  In  a  different  manner  will  not 
warrant  it  In  departing  tnm  the  rule.**  In 
section  687  of  1  Spelling  on  Injunctions  and 
Other  Bxtraordlnary  Bemedles,  it  Is  said: 
"The  general  rule  of  nonintoference  with 
the  exercise  ot  discretionary  powers  legally 
omferred  appltes  with  eoxeptional  force 
and  appropriateness  to  municipal  bodies 
having  extensive  and  Important  trusts  of 
a  public  character  confided  to  them,  and  be- 
ing generally  vested  with  Important  legis- 
lative powers.  And  it  Is  a  well-settled  eq- 
uitable doctrine  that  the  domain  of  discre- 
tionary powws  conferred  upon  municipal 
bodies  vrlll  In  no  case  be  invaded  by  the 
courts.  This  rule  Is  very  strictly  adhered 
to  with  respect  to  the  legislative  powers 
confOTed  by  statute.  So  long  as  the  mu- 
nicipal body  does  not  transcmd  the  acope 
of  its  authority  to  enact  ordinances,  or  vio- 
late any  of  the  limitations  to  the  exercise 
of  such  power,  It  will  not  in  the  absence  of 
fraud  be  interfered  with  by  Injunction.  Nor 
win  courts,  when  it  Is  found  that  municipal 
legislative  bodies  have  acted  in  good  faith 
and  within  the  scope  of  the  authority  confer- 
red upon  them.  Investigate  as  to  the  wisdom 
or  expediency  of  th^  action,  or  Interfere 
because  In  the  light  of  circumstances  the 
court  would  have  acted  dlfferentiy."  In  the 
case  of  Battimwe  r.  Fairfield,  87  Md.  352, 
360,  39  Aa  1081,  1062,  40  L.  R.  A.  494,  495, 
67  Am.  St  Rep.  844,  345,  it  was  said:  "The 
statute  law  of  the  state  confers  upon  the 
mayor  and  dty  council  plenary  power  to 
estatdlsh,  both  within  and  beyond  the  city 
limits,  hospitals  and  pesthouses  for  the  iso- 
latitm  and  treatment  of  contagions  and  in- 
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fectlouB  diseases.    *    •    •    The  preeerra- 

tlon  of  the  public  health  renders  such  legls- 
latlou  ^hly  ^seotlal,  and  the  authority  of 
the  General  Assembly  to  enact  It,  in  the  ex- 
ercise of  the  police  power  of  the  state,  Is 
beyond  question  or  coDtroversy.  -  Within 
the  scope  of  the  power  thus  granted  the 
whole  authority  of  the  state  is  included  and 
delegated  (Harrison  t.  Biayor,  etc.,  1  Gill, 
264);  and  therefore  whatever  the  state  may 
directly  do  in  furtherance  of  these  objects 
tbe  mnniclpalltrt  clothed  with  a  delegated 
power  from  the  state,  may  also  lawfully 
perform."  In  the  case  of  Frazer  t.  CJhlca- 
go,  186  111.  480,  S7  N.  E.  1055,  51  L.  R.  A. 
306,  78  Am.  St  Rep.  296,  the  above  language 
Is  quoted  and  approved.  In  the  case  of  Bur- 
well  V.  Commisstoners  of  Vance  County,  93 
N.  C  73,  53  Am.  Bep.  the  second  eylla- 
bns  reads:  **An  Injunction  will  not  be  grant- 
ed to  restrain  or  supervise  the  exercise  bt 
tbe  discretion  conferred  by  law  upon  public 
office  In  tbe  discharge  of  their  duties." 

In  this  case  the  city  and  Its  officers  were 
IHX>hiblted  from  performing  an  Important 
public  duty — one  which,  by  the  statute,  they 
are  expressly  and  clearly  commanded  to  do. 
To  the  extent  that  the  duty  waa  performed 
it  seems  to  have  been  done  in  good  faith, 
for  the  best  interests  of  all  persona  concern- 
ed, and,  under  the  circumstances  shown, 
with  conunendable  promptness  and  good 
Judgment.  The  building  Beiected  belonged 
to  the  public  and  was  the  best  that  could  be 
obtained  in  the  city.  The  location  was  as 
free  from  objection  as  could  have  been  se- 
cured. The  claim  that  the  nee  of  the  park 
for  this  purpose  opt*nited  to  divert  It  to  an 
Illegal  uBe  does  not  seem  to  be  well  taken. 
The  park  Is  puUlc  property,  given  by  a  ded- 
ication which  does  nut  limit  Its  use.  It 
might  be  used  for  any  public  puiTrase.  .  A 
pesthouse  Is  a  public  purpose  for  which  it 
might  be  properly  used  temporarily  in  an 
^ergency  such  as  existed  here. 

Under  these  circumstances,  an  Injunction 
preventing  the  performance  of  this  duty 
was  improper  and  erroneous.  The  tempora- 
ry injunction  is  dissolved,  and  the  costs  are 
taxed  to  the  appellee.  All  the  Justices  con- 
currlng. 

(81  Kan.  159) 

STATE  V.  RAT. 
(Supreme  Court  of  Kansas.    Nov.  8,  1909.) 

1.  Habbas  Oobpus  (g  21*)— When  Granted. 

The  Civil  Code  (Gen.  St.  1901,  §  51«8; 
Code  1909  [Laws  1909.  p.  459,  c-  1821  S  700) 
gives  a  party  committed  for  a  crime  by  an  er- 
amining  magistrate  an  appeal  to  the  district 
court  by  the  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  19 ;  Dec.  Dig.  |  21.*] 

2.  Habeas  Cobfus  (8  113*)  — Dischabos  or 
Petition  Ea— Appeal  by  Statz. 

Where  an  appeal  Is  so  taken  to  the  dis- 
trict oiurt  from  the  order  of  an  examining  mag- 


BEFOBXSR.  (Kaik 

istnte  committing  a  person  upon  a  eriminai 
charge,  and  he  is  npon  such  proceedines  dis- 
charged by  the  district  court  fpr  want  of  prob- 
able cause  to  hold  him  for  trial,  there  is  do 
authority  for  an  appeal  to  this  court  from  tbe 
order  discharging  the  prisooer, 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor* 
pus.  Cent.  Dig.  i  106;  Dec  Dig.  {  113.*] 

(Syllabus  by  tiie  0>utL) 

Appeal  from 'District  Court,  Leavenwortb 
Connty;  Eli  NirdUnger,  Judge  Pro  Tern. 

George  Ray  was  dlsdiarged  on  habeas  cor- 
pus and  the  State  appeals.  Dismissed. 

F.  .S.  Jackson,  Atty.  Gen.,  and  Lee  Bond, 
Co.  At^.  (W.  W.  Hooper,  of  counsel),  for  the 
State.  J<^  T.  O'Keef^  for  appellee. 

BENSON,  J.  The  defendant  was  arrested 
upon  a  charge  of  perjury,  and  upon  a  pre- 
liminary KEamlnatlon  was  held  for  trial  In 
the  district  court  He  was  then  taken  from 
the  custody  of  the  sherift  In  proceedings  In 
habeas  corpus  before  the  district  court,  and 
upon  the  trial  waa  dtediarged.  From  this  or^ 
der  the  state  appeals. 

The  record  contains  the  testimony  given  be- 
fore the  committing  magistrate  which  was 
.  repeated  on  the  trial  in  the  district  court,  to- 
gether with  other  evidence;  but,  in  view  of 
the  conclusions  reached.  It  will  not  be  neoes- 
aary  to  review  this  evidence. 

Tbe  question  whether  the  order  discharging 
the  defendant  Is  appealable  must  be  consid- 
ered. Section  672  of  the  Civil  Code  provides 
that:  "No  person  shall  be  discharged  from 
an  order  of  commitment  issued  by  any  judi- 
cial or  peace  officer  for  want  of  bail,  or  In 
cases  not  bailable,  on  account  of  any  d^ect 
in  the  charge  or  process,  or  for  alleged  want 
of  probable  cause ;  but  in  all  such  cases  the 
court  or  Judge  shall  summon  the  prosecuting 
witness^,  investigate  the  criminal  charge, 
and  dischai^,  let  to  bail,  or  recommit  the 
prisoner,  as  may  be  just  and  legal,  and  recog- 
nize witnesses  when  proper."  Gen.  St  1901, 
i  silts.  The  same  prorltilon  is  continued  as 
section  700  of  tlie  Civfl  Code  of  1909  (laws 
1909.  p.  4->9.  c.  382.  %  700).  This  court  has 
held  tbiit:  "Under  this  section  we  hold  that 
when  a  writ  of  lmlie;is  corpus  Issues  on  a 
coniplnlnt  of  Illegal  Imprisonment,  for  alleg- 
ed want  of  probiible  cause,  the  Judge  or  court 
Issuing  the  writ  may.  even  In  cases  where 
there  is  no  defect  in-  the  charge  or  process, 
summon  the  prosecuting  witness.  Investigate 
the  criminal  cbiirge,  and  dlschance.  let  to 
ball,  or  recommit  the  prisoner,  as  may  l>e  just 
and  legal.  This  section  gives  a  party  commit- 
ted for  a  crime  by  an  examining  magistrate 
an  appeal  from  his  commitment  by  virtue 
of  the  writ  of  habeas  corpus."  In  re  Sny- 
der, Petitioner,  etc,  17  Kan.  542,  552.  In 
this  case,  as  in  that,  the  appeal  was  taken 
upon  tbe  ground  that  the  facts  proven  before 
the  magistrate  did  not  show  tbe  commission 
of  a  crime;  In  other  words,  that  then  was 


•Tor  other  cmss  sm  sum  topic  and  notloa  NXIUBBB  In  Dw.  ft  Ata.  Dlgf.  1907  to  dato^  *  Roporter  Zatom 

Digitized  by  Google 


KanJ 


8TATB  T. 


liA  BOBE. 


47 


no  probable  canse  to  hold  the  defendant  for 
trial.  And  under  this  statute,  and  In  the 
light  of  that  declBion,  It  must  be  held  that 
the  hearing  upon  the  writ  of  habeas  corpus 
was  a  preliminary  examination.  The  order 
discharging  the  defendant  was  not  a  bar  to 
another  preUmlnary  examination  for  the 
same  offense  or  further  prosecution  therefor. 
State  T.  Jones,  16  Kan.  608. 

In  Cook  T.  Wyatt,  60  Kan.  S35,  E>7  Pac. 
130,  It  was  held  that  a  sheriff  had  no  right 
to  appeal  to  this  court  from  an  order  dis- 
charging a  person  committed  to  his  custody 
by  ft  Justice  of  the  peace  for  contempt. 
Whether  the  state  might  appeal  was  not 
decided.  In  Bleakley  t.  Smart,  74  Kan,  476, 
87  Pac.  78,  the  authority  of  this  court  to  re- 
view ft  Judgment  of  ft  district  court  awarding 
the  custody  of  a  child  was  upheld;  but  the 
dlstlnctioD  between  an  action  to  determine 
the  custody  of  a  child  and  the  ordinary  use 
of  the  writ  of  habeas  corpus  to  release  from 
unlawful  Imprisonment  was  pointed  out,  and 
the  question  whether  an  appeal  would  lie  In 
the  last-named  class  of  cases  was  not  deter- 
mined. Neither  of  the  two  foregoing  cases 
was  like  the  one  now  under  consideration. 
The  hearing  In  the  district  court  In  this  case 
was  only  an  Inquiry  as  to  the  existence  of 
probable  cause  to  hold  the  prisoner  for  trial 
— a  mere  preliminary  examination — and  the 
result  only  determined  that  upon  the  evidence 
then  produced  probable  cause  was  not  shown. 
Gen.  St  1901,  S  5492.  The  order  discharging 
the  petitioner  was  not  a  "Judgment,"  or 
•^al  order,"  or  "order  InvolTlng  the  merits," 
as  these  terms  are  used  in  the  Olvll  Code. 
Gen.  St.  leoi.  |  5019. 

Speaking  of  the  functions  of  a  commit- 
ting magistrate  and  the  power  to  review  an 
order  discharging  a  prisoner  for  wa^t  of 
probable  cause,  It  was  said  by  the  Supreme 
Court  of  North  Carolina :  "The  object  of  a 
commitment  Is  to  secure  the  attendance  of 
the  party  at  the  trial,  and  It  la  the  duty  of 
the  committing  magistrate  to  make  an  exam- 
ination, inquire  into  the  dTcumstances,  and 
to  discharge  the  person  arrested,  or  remand 
him,  or  take  security  for  his  appearance,  ac- 
cording  to  the  nature  of  the  offense  and  the 
degree  of  proof.  This  proceeding  is  not  the 
subject  of  review  by  writ  of  error  or  cer- 
tiorari, for  the  reason  that  there  is  no  trial, 
and  no  Judgment,  but  a  mere  inquiry,  to  see 
whethffl  the  person  accused  ought  to  be 
tried;  indeed,  when  the  law  is  duly  admin- 
istered, Qie  trial  will  take  place,  before  a 
writ  of  error  or  certiorari  could  be  disposed 
of  in  the  course  of  the  court  The  courts, 
however,  exercise  a  supervising  Jurisdiction 
over  the  action  of  the  committing  magis- 
trate, by  means  of  the  writ  of  habeas  corpus, 
and  inquire  Into  the  legality  of  the  commit- 
ment and  the  question  of  probable  cause. 
This  proceeding  is  br  Ueu  of  a  writ  of  error 
or  certlmrftrl,  ftnd  la  not  the  subject  of  re- 


view by  either  of  th<we  writs,  when: it  turns 
on  the  question  of  probable  cause,  for,  like 
the  proceeding  before  a  committing  magis- 
trate, it  Is  not  a  trial.  There  is  no  Judg- 
ment ;  It  Is  a  mere  Inquiry.**  Walton  v.  Qat- 
Un.  60  N.  C,  310,  312. 

We  conclude  that  the  state  has  no  right  to 
have  a  review  in  this  court  of  au  order  of 
the  district  court  discharging  a  prisoner  for 
want  of  probable  cause  to  hold  him  for  trial, 
where  such  order  is  made  in  habeas  corpos 
proceedings  taken  as  an  appeal  from  the  com- 
mitment of  an  examining  magistrate. 

The  appeal  is  dismissed.  All  the  Justices 
concur. 

(SI  Kan.  S02) 

8TATS1  T.  LA  BOam 
(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

1.  Cbiuhtax,  Law  (5  1043*)— Appkai^Ressb- 

VATioN  OF  Gbounds— Scope  of  Objection. 
Though  the  information  was  objeotionable 
Iq  form,  because  charging  the  offense  iu  general 
terms,  yet  the  motion  to  quash  havlne  merely 
set  up  the  usual  grooods,  Id  ^neral  terms, 
such  ground  of  objection  was  waived  by  defend- 
ant, when  asked  by  the  court  to  point  out  the 
defects,  declining  to  do  eo,  saying  the  motion 
was  formal,  aud  tliat  he  Icnew  of  no  particular 
defect 

ISa.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2^  2655;  I>ec  Dig.  | 
1043.*] 

2.  Cbiiciitai.  Law  ({  916*)  — N>w  Tbiai.— 
Gbounos— Objbotioiv  to  Infobmation. 

Defendant,  having  by  his  action,  on  motion 
to  quash  the  information,  waived  objection  to 
its  cliarge  being  general,  could  not  question  It 
on  that  ground  by  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  2152-216S;  Dee.  Dig.  | 
»15.»] 

3.  Cbiminai.  Law  (J  1216*)— Puwishmemt. 

The  sentence  to  confinement  in  jail  for 
three  months  from  February  27th  expires  May 
27th,  and  so  does  not  exceed  the  maximum  «t 
90  days,  authorized  by  Gen.  St  19^  f  24Vr. 
for  violation  of  the  prohibition  law. 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  8310^19;  Dea  Dig.  i 
1216.*] 

Appeal  bom  IMettrict  Court,  Decatur  Coun- 
ty; W,  H.  Pratt,  Judge. 

I*  W.  lA  Bore  was  convicted  of  violation 
of  the  prohibition  lav,  anfl  appeala.  Af- 

drmed. 

J.  F.  Peters,  for  appellant  F,  8.  Jadt- 
Bon,  Atty.  Gen.,  and  H.  O.  Castor,  for  the 
Stata 

PER  CURIAM.  It  may  be  conceded  that 
the  Information  was  defective  In  form  be- 
cause it  charged  the  offense  In  general  terms, 
and  If  the  attention  of  the  court  had  been 
called  to  this  the  state  would  doubtless  hare 
been  required  to  make  the  charge  more  defi- 
nite. The  motion  to  quash  set  np  the  usual 
grounds  In  general  terms.  When  asked  by 
the  court  to  point  oat  the  defects  In  the  tor 
formation,  comuel  for  appellant  de<ained  to 
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do  80,  saying  tHat  the  motion  was  formal, 
and  that  he  knew  of  no  particular  defect 
By  declining  to  enlighten  the  court  In  re- 
spect of  hli  contentions,  he  most  be  held  to 
hare  waived,  them.  State  r.  Everett,  62 
Kan.  275,  63  Pac.  ^7.  And  for  the  same 
reason  he  cannot  be  permitted  to  qaestion 
the  sufficiency  of  the  InfbrmatSon  by  a  mo- 
tion tor  a  new  trial.  State  t.  Batner,  44, 
Kan.  429.  24  Pac.  853. 

The  appellant  was  adjudged  to  pay  a  fine 
of  $300  and  to  be  confined  In  the  county  jail 
for  a  term  of  three  months  from  the  27tb 
day  of  February,  1009.  The  section  of  the 
prohibitory  liquor  law  (Gen.  St  1901,  | 
2457)  under  which  he  was  convicted  provides 
for  imprisonment  In  the  county  Jail  "not 
less  than  thirty  days  nor  more  than  ninety 
days."  Three  months  from  the  27th  day  of 
February,  1909,  would  expire  on  the  27th 
day  of  May,  1909.  and  this  would  make  a  to- 
tal of  89  days.  The  appellant  gets  off  with 
one  day  less  than  if  the  court  had  followed 
the  words  of  the  statute. 

The  judgmoit  is  affirmed. 

(11  Idaho,  196) 

HARBISON  et  tl.  r.  RUSSELL  &  CO. 
(Supreme  Court  of  Idaho.    Nov.  4,  1909.) 

1.  TBtAL  (8  25*)— RlQHT  TO  OpEIV  AND  CU>BK. 

In  an  action  brought  to  cancel  promissoir 
notes,  in  which  the  plaintiff  allows  that  such 
notes  have  been  paid  by  a  return  of  the  property 
for  which  they  were  given,  in  accordance  with 
the  contract  of  sale,  and  to  recover  partial  pay- 
ments made  thereon,  the  affirmative  ia  with  the 
plaintiff,  and  the  plaintiff  should  have  the  right 
to  open  and  close  the  evidence  and  argument, 
and  It  is  error  for  the  court,  over  the  objection 
of  the  plaintiff,  to  deny  the  plaintiff  such  right. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  47 ;  Dec  Dig.  S  25.»] 

2L  Tbial  ff  25*)— Right  to  Open  and  Olosb. 

Rev.  Codes,  S  4928,  provides  a  remedy  by 
which  one  person  can  roguire  another  to  come 
into  court  for  the  purpose  of  having  determined 
an  adverse  claim  which  the  latter  may  claim  to 
hold  against  the  former  for  mmey  or  property 
upon  an  alleged  obligation,  and  in  such  action 
the  plaintiff  must  prove  the  allegations  of  his 
complaint,  and  has  the  right  to  open  and  close 
the  case,  as  the  action  is  not  one  to  require  the 
defendant  to  bring  suit  upon  his  pretended  claim 
or  obligation,  but  is  purely  a  statutory  action, 
in  which  the  adverse  claim  may  he  adjudicated 
and  determined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  47;  Dec.  Dig.  §  25,'] 

8.  SAT.KS  (8  440*)— Bbeach  of  Wabeantt— Ad- 

UIBSIBILITT   OF  EVIDENCE. 

Where  the  issue  in  a  case  la  the  contract 
of  purchase  of  machinery  and  a  warranty  given 
therewith,  it  is  error  to  exclude  evidence  tend- 
ing to  show  such  contract  and  the  character  of 
the  work  done  by  the  machinery  sold,  and  the 
efforts  on  the  part  of  the  seller  to  make  the  ma- 
chinery woric  in  accordance  with  a  warranty, 
and  the  acts  of  the  parties  with  reference  to  a 
retam  and  exchange  of  such  machinery,  and  the 
final  cancellation  and  rescission  of  the  contract 
of  sale. 

[E}d.  Note.— For  other  cases,  see  Sales,  Cent. 
^.^8S  1206;  1267.  12T6,  1276;  Dec.  Dig.  | 


4.  PLBADINa  ^  237*)— AlCENDUENT  OF— DlS- 

OBETION  or  CODBT. 

In  allowing  amendments  to  pleadings,  the 
conrt  is  clothed  with  great  discretionary  power ; 
but  where  it  appears  that  the  amendment  offer- 
ed is  made  for  the  purpose  of  conforming  to 
the  proof  and  does  not  present  any  new  cause 
of  action  or  issne,  and  the  opposing  party  has 
not  been  misled  or  deprived  of  Introducing  any 
evidence  which  he  might  desire  to  offer  In  con- 
sequence of  the  amendment,  it  is  error  for  the 
court  to  disallow  such  amendment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  603 ;  Dec.  Dig.  |  287.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Latah  Coun- 
ty ;  Edgar  C.  Steele.  Judge. 

Action  by  J.  T.  Harrison  and  others 
against  Russell  ft  Co.  Judgment  for  defeat^ 
ant,  and  plaintiffs  appeal.  Reversed. 

Stewart  S.  Denning  and  A.  H.  Oversmlth, 
for  appellants.  Forney  &  Uoore,  for  re- 
spondent 

STEWART^  J.  This  case  was  before  this 
court  upon  a  former  appeal  from  a  Judgmmt 
in  favor  of  respondent,  and  Is  r^rted  In 
12  Idaho,  024,  67  Pac;  784.  Upoi^  the  re- 
versal the  cauae'came  on  tor  trial  opcm  the 
same  pleading!  and  Issaes  upon  whliA  it 
was  first  tried,  and  upon  such  retrial  the 
plaintiffs  demanded  tba  openlns  and  close  in 
the  presoitatlon  <tf  tbe  e^mce  and  the  ar^ 
gmnent  Ttala  waa  denied,  and  an  ezceptloa 
taken  to  the  rallng  of  the  conrt,  and  thia  ml- 
Ing  la  aaalgned  aa  error.  It  appeara  from 
the  record  that,  during  the  discnaaion  be- 
tween counsel  and  court  aa  to  who  bad  the 
right  to  open  and  closer  tbe  court,  among  oth- 
er things,  ronarked:  "That  matter  was  be- 
fore tbe  Supreme  Court  Nothing  aald  abeut 
the  procedure  being  wrong.  They  say  that 
waa  tbe  very  iwoceedlng  that  mui  bad." 

A  reference  to  the  former  opinion  In  tbla 
case  dladoseB  the  fact  that  tfala  question  waa 
not  presented  to  this  court  or  dlacnaaed  or 
passed  upon.  An  examination  of  tbe  tran- 
script upon  that  appeal  dlsclosea  the  fact 
that  "it  is  agreed  that  the  defendant  take 
tbe  affirmatlye  of  the  ease."  Tbe  right  there- 
fore of  the  defendant  to  tven  and  close,  un- 
der tbe  Issoea,  waa  not  presented  to  tbla 
court  or  passed  iqmhl  In  tbe  complaint,  aft^ 
er  alleging  the  Issue  of  tbe  notes,  and  that 
the  notes  have  been  fully  paid  and  satisfied, 
the  plaintiffs  further  allege :  "13iat  the  pur- 
pose for  wbldi  tbe  aald  three  notsa  were 
given  waa  to  have  been  In  part  payment  for 
a  certain  threshing  mucblne^  and  that  the 
defendant  herein  warranted  that  tbe  aald 
machine  would  do  good  and  satlafactory  work 
in  threshing,  and.  if  it  did  not  do  ao,  that 
the  plalntitto  herein  might  return  the  ma- 
chine, and  that  tbe  defendanta  would  return 
tbe  aald  uotea  beretofore  aet  forth,  together 
with  all  payments  which  the  plalutlfb  had 
made  thereunder  on  the  aald  notes,  and  that 
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by  reasoD  of  the  said  agreement  the  plalntlflB 
herein  on,  to  wit,  the  4th  day  of  December, 
1900,  did  pay  the  anm  of  $50,  and  on  the  7th 
day  of  May,  1901.  did  pay  the  Bum  of  $200. 

Tb&t  on,  to  wit,  the  day  of  , 

100—,  the  plaintUCs  herein  returned  to  the 
defendant  corporation  herein  the  said  ma- 
chine, and  the  defendant  received  the  same 
In  accordance  with  the  terms  of  the  con- 
tract The  defendant  In  Its  answer  denies 
that  said  notes  have  been  paid,  and  denies 
that  It  warranted  the  machine,  or  that  It 
was  agreed  that  If  it  did  not 'do  good  woric 
the  plaintiffs  might  return  the  machine,  and 
that  the  defendant  would  return  the  notes 
and  the  payments  made  on '  said  notes,  or 
that  the  defendant  by  reason  of  the  agree- 
ment paid  the  plaintiffs  the  sums  named  in 
the  complaint,  and  then  pleads  the  contract 
of  warranty,  which  It  is  claimed  was  given 
to  the  plaintiffs.  These  allegations,  It  seema 
to  ns.  Impose  upon  plaintiffs  the  burden  of 
proof  to  the  effect  that  the  notes  were  paid 
and  discharged  In  the  manner  alleged  in  the 
complaint,  and  puts  in  Issue  the  contract  al- 
leged In  the  complaint  with  reference  to  the 
return  of  the  money  paid  upon  said  notes. 
In  this  state  of  the  pleadings,  it  was  clearly 
the  right  of  the  plaintiff  to  have  the  opening 
and  the  closing.  The  burden  was  upon  the 
plaintiff,  under  this  Issue,  to  prove  the  al- 
k^tlons  of  the  complaint  Section  4383, 
Bev.  Codes,  provides:  "When  the  jury  has 
been  sworn,  the  trial  most  proceed  In  the  fol- 
lowing order  unless  the  judge  for  special 
reasons  otiierwise  directs:  <1)  The  plaintiff, 
after  stating  the  Issue  and  his  case,  must 
produce  the  evidence  on  his  part  (2)  The 
defendant  may  then  open  his  defense  and 
offer  his  evidence  In  sapport  thereof."  Then 
follows  the  provision  with  reference  to  re- 
butting evidence  and  the  argument  of  conn- 
sel.  Under  this  statute  It  is  the  right  of  the 
plaintiff  In  all  cases  to  have  the  opening 
and  the  close,  unless  there  be  some  peculiar 
fact  or  reason'  why  this  right  should  be 
denied  the  plaintiff,  and  upon  such  reason 
the  Judge  directs  such  procedure^  There  does 
not  appear  under  the  issues  of  this  case  any 
reason  why  the  plaintiffs  should  be  denied 
this  statutory  right  The  complaint  contain- 
ed affirmative  all^atlons  which  were  denied 
by  the  answer,  and  which  It  was  incumbent 
upon  the  plaintiffs  to  prove  In  order  to  re- 
cover. 

There  seems  to  have  been  some  doubt  In 
the  mind  of  the. court,  as  well  as  counsel,  as 
to  the  nature  and  character  of  this  action. 
The  icurt  seems  to  have  been  of  the  opinion 
tlut  ibe  action  was  one  brought  for  the  pur- 
pose of  compelling  the  defendant  to  bring 
ault  upon  promissory  notes  which  it  was  al- 
the  defendant  held  against  the  plain- 
tiffs as  makers.  An  examination  of  the  plead- 
ings, however,  discloses  the  fact  that  the  ac- 
tion Is  brought  for  the  purpose  of  requiring 
the  defendant  to  come  Into  court  and  have 
determined  the  question  as  to  whether  or  not 
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notes  held  by  the  defendant  against  the 
plaintiffs  had  been  discharged  and  paid,  as 
alleged  in  the  plaintiffs'  complaint.  The  ac- 
tion. In  our  opinion.  Is  a  statutory  action 
brought  under  and  authorized  by  the  provi- 
sions of  section  4928,  Rev.  Codes,  as  follows : 
"An  action  may  be  brought  by  one  person 
against  another,  for  the  purpose  of  deter- 
mining an  adverse  dalm,  which  the  latter 
makes  against  the  former,  for  money  or 
property  upon  an  alleged  obligation."  It 
will  be  observed  from  the  provisions  of  this 
section  that  It  Is  Intended  to  provide  a  rem- 
edy by  which  one  person  can  require  an- 
other to  come  Into  court  for  the  purpose  of 
having  determined  an  adverse  claim  which 
the  latter  may  claim  to  hold  against  the 
former,  for  money  or  property,  upon  an  al- 
leged obligation.  It  Is  not  an  acUon  to  re- 
q^re  the  defendant  to  bring  suit  i^n  his 
pretended  claim  or  obligation,  but  is  purely 
a  statutory  action.  In  which  the  validity  of 
the  adverse  claim  of  the  defendant  for  mon- 
ey or  property  upon  an  alleged  obligation 
may  be  adjudicated  and  determined.  In 
such  action,  to  entitle  the  plaintiff  to  recov- 
er, he  must  prove  the  allegations  of  his  com- 
plaint and  In  this  case  that  the  notes  have 
been  paid,  or  that  the  consideration  has  fail- 
ed, and  by  reason  thereof  the  notes  have 
become  void  and  are  not  valid  claims  against 
the  maker.  This  statute  applies  to  an  action 
brought  to  cancel  a  promissory  note,  where 
It  Is  alleged  that  the  same  has  been  paid,  or 
that  the  consideration  therefor  has  failed. 
Lewis  V.  Tobias,  10  Cal.  578;  Taylor  v,  Tord, 
92  Cal.  419,  28  Pac  441.  The  purpose  of  this 
statute  Is  to  provide  a  speedy  and  adequate 
remedy  for  the  purpose  of  having  adverse 
or  asserted  claims  against  one  adjudicated 
and  determined.  The  action  is  one  at  law. 
and  not  an  equitable  action,  and  the  burden 
of  proof  and  the  right  to  open  and  close  re- 
mains with  the  plaintiff,  as  In  other  ordinary 
actions  at  law.  County  of  Ada  t.  Bullen 
Bridge  Co.,  S  Idah<^  188,  47  Pac  818,  86  L. 
R.  A.  887,  95  Am.  St  Rep.  180;  King  v.  Hall 
&  Hugglns,  5  Cal.  83;  Taylor  t.  Ford,  92  Cal. 
419,  28  Pac.  441;  Hoffman  t.  Kirby,  18ft 
Cal,  26,  68  Pac.  321.  The  court  was  clearly 
In  error  In  taking  away  from  the  plaintiffs 
the  right  to  open  and  close  their  case. 

Objection  was  also  made,  and  an  exception 
taken,  to  the  striking  out  of  certain  evidence 
offered  by  the  plaintiffs,  and  the  refusal  of 
the  court  to  admit  certain  other  evidence 
tendered  by  the  plaintiffs.  A  sufficient  an- 
swer to  these  questions  Is  to  call  attention 
to  what  this  court  said  with  reference  to 
the  evidence  in  this  case  In  the  forma  opin- 
ion, as  follows:  "In  the  view  we  take  of  the 
case,  plaintiffs  should  be  allowed  to  submit 
to  the  jury  any  competent  evidence  they 
may  have  tending  to  establish  the  fact  that 
notice  was  waived,  and  also  the  fact;  If  It 
exists,  that  It  was  impossible  for  them  to 
use  or  test  the  machinery  for  any  given 
length  of  time  after  th^  rec^red  It  at  the 
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defendanlfs  warebonse,  and.  If  the  plaln- 
tUTB  furnish  prima  facie  evidence  tending 
to  establish  these  facts,  then  they  would 
be  entitled  to  show  the  further  transactions 
between  them  and  the  defendants  agents, 
and  their  promises  and  agreement  with  ref- 
erence to  the  repairs  and  work  upon  the 
machinery  1q  order  to  make  it  run,  and  the 
exchange  of  machinery  and  the  like  la  con- 
vection therewith.  Counsel  for  defendant 
objected  to  evidence  of  the  acts  and  state- 
ments of  the  agents,  on  the  ground  that 
plaintiffs  had  not  proven  the  authority  of 
the  f^ents  to  bind  the  company.  Whatever 
the  original  authority  of  the  ag«it  may  have 
been,  it  would  seem  clear  that  his  acts 
were  ratified  and  confirmed  by  the  company 
subsequently  furnishing  the  purchasers  an- 
other machine  through  the  agency  and  me- 
dium of  this  salesman.  They  appear  to  have 
taken  the  first  machine  back  and  delivered 
a  second  machine  under  the  original  con- 
tragt,  and  this  case  arises  over  the  delivery 
of  the  third,  or  Buck,  machine;  plaintiffs 
claiming  that  it  was  furnished  in  place  of 
the  second  and  to  make  good  the  original 
contract.  It  Is  also  argued  by  respondent 
that  plaintiffs  are  estopped  on  the  grounds 
titat  they  continued  to  make  payments  on 
the  notes  given  for  the  purchase  price  of 
the  machinery.  When  all  the  evidence  In 
the  case  Is  heard,  this  objection  may  or  may 
not  be  well  taken.  If  payments  were  made 
from  time  to  time  under  the  belief  and 
with  the  promise  and  agreement  that  the 
machinery  would  be  put  In  running  order 
and  made  to  do  the  work  for  which  it  was 
purchased,  and  such  agreement  was  In  fact 
never  compiled  vrlth,  and  no  further  walv- 
er  is  shown  by  the  purchasers,  it  would 
not  amount  to  an  estoppel  against  them; 
otherwise  It  might  do  so.  Evidence  of  their 
dealings  will  determine  the  question." 

In  addition  to  what  Is  here  said,  the  court 
should  have  permitted  the  plalntlfbi  to  show, 
and  the  Jury  should  have  been  allowed  to 
consider,  all  evidence  with  reference  to  the 
contract  alleged  to  have  been  made  between 
the  plaintiffs  and  the  defendant,  the  man- 
ner  in  which  each  of  the  machines  operated, 
the  exchange  for  other  machines,  their  man- 
ner of  oi>^tion,  the  final  surrender  of  the  last 
machine,  the  payments  made,  and  the  conver- 
sation and  correspondence  between  the  par- 
ties and  those  acting  for  or  on  behalf  of  the 
respondent.  Whether  the  evidence  thus  offer- 
ed proves  th6  contention  maintained  by  the 
plaintiff  was  a  matter  entlrtfy  for  the  jory; 
but  these  were  matters  pat  In  Isane  by  the 
pleadings,  and  tbla  evidence  should  have 
been  recetveil  And  considered  by  th*  ixaj 


for  whatever  weight  the^  might  conclude 
It  deserved.  A  further  discussion  of  the 
questions  Involved  In  this  case  seems  un- 
necessary, as  this  court  In  the  former  opin- 
ion dealt  very  fully  with  the  facts  of  the 
case.  Had  the  trial  of  this  case  proceeded 
in  the  manner  prescribed  by  statute,  many 
of  the  objections  made  to  tlie  relevance  of 
the  testimony  would  have  been  avoided. 

The  record  discloses  that,  while  the  wit- 
ness A.  H.  Averlll  was  upon  the  witness 
stand,  counsel  .for  plaintiffs  asked  leave  to 
amend  their  complaint  by  Inserting  there- 
in the  following  allegation:  "And  that  the 
said  machine  didn't  do  good  work,  nor  was 
it  fit  for  the  purpose  for  whl(Hi  it  was  sold." 
The  court  overruled  the  application  to  amend, 
stating:  "I  think  utter  they  have  rested  I 
could  not  allow  the  amendment  I  don't 
believe  I  can  allow  the  amcndm^it.'*  And 
then  the  witness  proceeds  to  testify  In  the 
case.  It  win  thus  be  seen  that  the  plaintiff 
had  not  rested,  and  that  the  offer  to  amend 
was  while  the  evidence  was  being  presen& 
ed  and  while  a  witness  was  upon  the  wit- 
ness stand  testifying.  The  amendment  did 
not  present  any  new  issue.  The  record  dis- 
closes that  no  objection  was  made  by  coun- 
sel for  respondent  to  this  proposed  amend- 
ment The  disallowance  of  such  proi>osed 
amendment  seems  to  have  been  entirely 
based  upon  the  court's  statement  that  the 
plaintiffs  had  rested;  but  the  record  does 
not  disclose  the  facts  to  be  as  thus  stated. 
Willie  it  Is  true,  in  allowing  amendments 
to  pleadings,  the  court  Is  clothed  with  Vtty 
great  discretionary  power,  yet  where  it 
appears  that  the  amendment  offered  is  made 
for  the  sole  purpose  of  conforming  to  tiie 
proof,  and  does  not  present  any  new  causa 
of  action  or  Issue,  and  the  opposing  party 
has  not  been  misled  or  deprived  of  Intro- 
ducing any  evidence  which  he  might  desire 
to  offer  In  consequence  of  the  amendment; 
we  think  the  amendment  should  be  allowed. 
Section  4229,  Bev.  Codes;  Palmer  v.  Utah, 
etc.  By.  Co.,  2  Idaho  (Hash.)  382,  16  Fac. 
66S;  Murphy  v.  Russell,  8  Idaho,  18S,  67 
Pac.  421;  Pailce  v.  Boulware,  9  Idaho,  226, 
7S  Pac.  19;  Kroetch  r.  EJmplre  Mill  Oo.,  9 
Idaho,  277,  74  Fac.  868;  Klndall  v.  Lincobi 
Hardware  &  I.  Co.,  10  Idaho,  13,  76  Pac.  892; 
Small  V.  Harrington,  10  Idaho,  489,  79  Pac 
461 ;  Rankin  v.  Caldwell,  16  Idaho,  626,  98 
Pac.  108;  Havllck  t.  Davidson,  16  Idaho, 
787,  100  F&c  01;  Plnnegan  v.  Ulmer  (Nev.) 
104  Pat  17. 

The  Jodgmoit  Is  reversed.'  and  a  susw  trial 
ordered.   Oosta  awarded  to  appellants 

SULUTAN,  a  and  AILSHIB,  3^  con- 
cur. 
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GA8EILL  T.  WASHINGTON  WATER  POW- 
ER CO. 

(Snprenw  Conrt  of  Idaho.    Oct.  29,  1009.  On 
Petftioit  for  Behearing,  Not.  24,  1909.) 

1.  Appux  and  Brboh  (S  882*)— Invited  Eb- 
Boifr— Right  to  Couplaiit  of. 

Where  aa  action  is  brought  to  recover  dam- 
aeea  for  loss  of  hay  crop  caused  hj  flooding 
pbiotifTs  land,  and  an  injunction  prayed  for 
to  prevent  a  repetition  of  such  flooding,  and 
the  defendant  by  its  answer  sets  up  several 
separate  defenses,  and  when  the  case  is  called 
for  trial  moves  to  have  the  court  refer  the  cause 
to  a  master  in  chauceiv  to  determine  the  meas- 
on  ot  damaces  that  plaintiff  would  be  entitled 
to,  as  U  the  defendant  were  condemning  the 
right  to  flood  and  overflow  the  plalntitTs  land 
permanently  and  perpetually,  and  such  refer- 
Mkce  is  made  over  the  objecnon  of  the  plaintiff, 
and  the  cause  is  tried  by  the  referee,  and  his 
finding  and  decision  reported  to  the  court,  and 
the  conrt  enters  judgment  thereon,  and  in  ac- 
coidance  therewith,  on  an  ap^al  therefrom  the 
defendant  will  not  be  permitted  to  take  ad- 
vantase  of  the  error  made  by  the  court  in  re- 
ferring the  case  to  a  referee,  for  the  reason  that 
it  faivited  the  conrt  to  make  the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8681-8610;  Dtc  Dig.  1 
882.»] 

2.  Appeal  and  Ebbos  <§  882*)— Invitbd  Ete- 
soB— Rioht  to  Complain  of. 

The  parties  to  an  action  must  act  coosist- 
MtJy,  and  they  will  not  be  heard  on  appeal  to 
complain  of  errors  made  1^  the  trial  coart 
which  they  thenuelves  invited  and  procured  the 
court  to  make. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S591-8610;  Dee.  Dig.  t 
882.*i 

3.  apfeai.  afd  Bbbob  a  882*)— iHrma)  Bb- 

BOB. 

field;  that  the  defendant  invited  the  error 
made  by  the  court,  and  thereby  changed  the 
theory  upon  which  the  action  was  brought  and 
turned  it  into  a  condemnation  proceeding,  and 
thereby  waived  the  special  defenses  pleaded  in 
its  answer. 

[Ed.  Note.— For  other  cases,  see  Appe^  and 
Error:  Cent  Dig.  f|  ^1-3610;  Dec.  Dig.  f 
882.*1 

4.  SumCIENOT  OF  BVIDENCB. 

The  evldoue  held  sufficient  to  rastaln  the 
Judgment 
(Syllabns  by  the  Ooort) 

Appeal  from  District  Oonr^  Kootenai 
County;  'W.  W.  Woods,  Judge. 

Action  by  Walter  S.  GaskiU  against  the 
WashlBgton  Water  Power  Company.  From 
a  judgment  for  plaintiCC  and  an  order  deny- 
tng  a  new  trial,'  defendant  appeals.  Af- 
flrmed. 

Gray  St  Knight,  Wm.  K.  Shissler,  George 
Turner,  and  H.  M.  Stephens,  for  appellant 
A.  G.  Ketin  and  A.  T.  Ryan,  for  respondent 

SUUilVAN,  0.  X  HbSa  action  waa  brousfht 
to  recover  the  value  of  a  crop  of  hay  grown 
on  tiie  lands  of  the  plaintiff,  wldch  crop 
of  hay.  It  is  alleged,  of  the  value  of  *480,  was 
destroyed  tqr  the  d^endanf  s  overllowli^  the 
land  of  the  ^alntlfl,  and  to  obtain  a  tem 
porary  restraining  order  during  the  pend- 


ency of  the  cause,  and  for  a  permanent  In- 
junction thereafter. 

It  Is  alleged  in  the  complaint:  That  the 
defendant  is  a  corporation  organized  and  ex- 
isting QDder  and  by  virtue  of  the  laws  of  the 
state  of  Washington.  That  In  1809  the 
plaintiff  settled  upon  a  part  of  the  public 
domain  under  the  homestead  laws  of  the 
United  States,  and  thereafter  procured  a 
patent  to  said  land  from  the  United  States. 
That  said  land  is  situated  adjac^t  to  the 
Coeur  d'Alme  river,  wtiich  river  empties  In- 
to the  Cceur  d'Alene  Lake.  That  defendant 
prior  to  the  month  of  July,  1007,  constructed 
a  dam  across  Spokane  river  at  Post  Falls  in 
Kootenai  county,  which  river  Is  the  outlet  of 
Cceur  d'Alene  Lake.  That  said  dam  was  so 
constructed  as  to  control  and  obstruct  the 
natural  flow  of  the  waters  from  said  lake. 
That  in  the  month  of  July.  1907,  the  waters 
of  said  lake  were  so  obstructed  by  means 
of  said  dam  as  to  cause  the  water  In  said 
lake  to  rise  and  flow  backward  up  the  Ooeur 
d'Alene  river  and  overflow  about  40  acres  of 
the  meadow  land  of  the  plaintiff,  uix>n  which 
land  a  crop  of  bay  had  grown  and  matured, 
thereby  totally  destroying  said  crop  of  hay 
to  the  Injury  and  damage  of  the  plaintiff 
in  the  sum  of  $480.  That  said  dun  is  of  a 
permanent  character  and  so  arranged  as  to 
cause  the  water  of  Coeur  d'Alene  Lake  and 
Cceur  d'Alene  river  to  rise  to  such  an  extent 
as  to  overflow  said  40-80:6  tract  of  land. 
That,  unless  said  defendant  la  restrained  and 
enjoined  by  the  court,  it  will  obstruct  the  nat- 
ural drainage  of  said  lake  during  the  follow- 
log  years  so  as  to  cause  said  land  of  plaintiff 
to  be  annually  overflowed,  and  thus  destroy 
the  growing  crops  of  plaintiff  thereon. 

An  answer  waa  filed  by  l^e  defendant, 
denying  the  most  of  the  material  allegations 
of  the  complaint,  and  setting  up  as  an  af- 
flrmatlve  defense:  That  It  had  constructed 
a  new  dam  In  the  Spokane  river  at  Post 
Falls  with  a  mechanical  contrivance  known 
as  a  "bear  trap,"  whereby  in  periods  of  low 
water  the  crest  of  the  dam  was  raised 
feet  above  Its  ordinary  level  and 


made  to  slightly  retard  the  flow  of  the  wa- 
ters of  Lake  Ooenr  d'Alene  and  of  the  river; 
that  It  owns  the  land  at  Post  Falls,  and  it 
Is  engaged  in  generating  electrical  power  by 
means  of  said  dam,  bear  trap,  and  falls,  and 
Belling  such  electrical  power  to  certain  In- 
habitants of  Idaho,  as  well  as  to  the  city  of 
Spokane  and  other  parties ;  that  it  bas  made 
certain  contracts  to  furnish  such  power,  and 
without  using  said  bear  trap  It  cannot  com- 
ply with  said  contract;  that  the  bear  trap, 
when  raised,  will  not  raise  the  water  of  the 
river  and  lake  to  high-water  mark,  or  to  a 
point  which  will  overflow  or  In  any  manner 
disturb  the  lands  of  plaintiff;  that  it  com- 
menced the  construction  of  said  dam  in  1004 
and  finished  the  same  in  1907;  that  some- 
time during  the  year  1907  the  respondent 
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verbally  agreed  with  appellant,  by  way  of 
compromise  of  his  claim  against  appellant 
for  orerflowing  said  land,  to  accept  1^0 
per  acre  for  the  land  overflowed  by  means 
of  said  bear  trap ;  that  appellant,  in  re- 
liance upon  that  agreement,  at  an  expense  of 
more  than  ^0,000,  thereafter  purchased  of 
other  owners  of  lands  along  said  river,  sim- 
ilarly situated,  overflow  rights  on  their  said 
lands  amounting  to  more  than  2,000  acres; 
and  that  respondent  Is  barred  of  relief  by 
his  laches  and  the  statute  of  limitations.  As 
another  and  separate  defense,  the  defendant 
averred:  That  It  constructed  said  dam,  and 
It  was  designed  and  Intended  to  hold  and 
control  the  flow  of  the  waters  of  Coenr 
d'Alene  Lake  and  its  tributary  waters  in 
order  that  the  same  might  be  conserved  and 
flow  off  gradually  as  the  interests  of  the  de- 
fendant for  power  might  require;  that  plain- 
titTs  land  and  most  of  the  land  of  the  valley 
of  the  Cceur  d'Alene  river  is  subject  to  an- 
nual overflow  which  covers  the  land  from 
the  early  months  of  spring  until  about  the 
middle  of  July  each  year,  rendering  the 
land  useful  only  for  grass  that  grows  there- 
on after  the  overflow  waters  recede;  that 
notwithstanding  it  Is  advised  and  beeves 
It  has  the  legal  right  to  overflow  the  land 
by  means  of  its  dams  and  works,  by  reason 
of  the  inferior  character  of  the  land  which 
would  be  overflowed,  It  has  endeavored  to 
bny  Ita  peace  amicably  teom  all  p^sons 
claiming  to  have  land  overflowed.  Including 
the  plaintiff  In  this  salt,  by  offering  to  ttiem 
the  fall  value  of  their  land ;  that  it  offered 
to  pay  plaintiff  f20  per  acre  for  all  land  of 
hla  overflowed  and  has  settled  and  executed 
overflow  rights  from  a  large  number  of  other 
landowners.  The  answer  of  appellant  Is  a 
plea  that  it  has  a  right  to  overflow  said  land, 
and  that  plaintiff  has  no  legal  right  to  re- 
cover any  damages  from  It. 

Upon  said  pleadings  and  some  aflldavlts, 
the  respondent's  motion  for  a  preliminary 
restraining  order  came  on  to  be  heard  on 
August  8,  1908,  at  which  time  the  defendant 
requested  the  Judge  to  make  and  enter  the 
following  order: 

"It  Is  further  ordered  that  be,  and 

he  Is  hereby,  appointed  as  master  In  chan- 
cery and  referee  to  take  and  hear  testimony 
of  and  concerning  the  Issues  involved  herein 
as  to  the  extent  of  plalntltTs  property  over- 
flowed by  reason  of  defendant's  dams  and 
the  value  of  said  property  at  the  time  of  the 
overflow  thereof  in  the  year  1907,  and  flnd 
and  assess  the  damages  that  plaintiff  is  en- 
titled to;  that  Is,  the  same  damage  and 
measure  of  damages  that  plaintiff  would  be 
entitled  to  if  defendant  was  condemning  the 
right  to  flood  and  overflow  plaintiff's  land 
permanently  and  perpetually. 

"It  Is  further  ordered  that  the  expense 
of  taking  testimony  by  said  master  in  chan- 
cery and  referee  shall  be  the  same  as  If  de- 
foidant  was  condrannlng. 


"It  is  further  ordered  that  if  the  defends 
ant  shall  pay  Into  court  the  sum  and  costs 
fixed  by  the  master  and  referee,  within  30 
days  after  notified  of  the  amount  thereof  by 
the  master  and  referee,  no  injunction  will 
issue;  but  If  said  defendant  shall  fall,  neg- 
lect, or  refuse  so  to  do,  it  will  be  enjoined 
and  restrained  from  flooding  or  overflowing 
plaintiff's  land. 

"It  is  further  ordered  that  the  defendant 
shall  not  be  prejudiced  by  said  payment  into 
court,  and  that  It  shall  not  thereby  be  pre- 
vented from  further  taking  or  prosecuting 
any  appropriate  action  or  proceeding  relating 
to  any  question  involved  In  this  action. 

"It  Is  further  ordered  that  either  party 
may  cause  the  Issues  covered  by  this  order 
to  be  brought  on  for  hearing  upon  serving 
10  days*  written  notice  on  the  opposite  party, 
designating  the  time  of  such  hearing,  and 
unless  otherwise  ordered  by  the  master  in 
chancery  and  referee,  for  good  or  reasonable 
cause,  the  taking  of  testimony  shall  be  con- 
tinuous (from  day  to  day)  uutU  completed, 
and  be  at  Coeur  d'Alene^  Idaho,  unless  some 
other  place.sball  be  agreed  upon  l>etween  the 
parties  and  said  agreement  approved  by  the 
master  in  chancery  and  referee.  The  master 
In  chancery  and  referee  may  adjourn  or  con- 
tinue the  taking  of  testimony  from  time  to 
time  as  Qie  conveniraice  of  the  master  in 
chancery  and  referee  or  the  counsel  or  wlt> 
nesses  may  require;  said  master  in  chancery 
and  referee  being  expected  to  exercise  a 
sound  discretion  in  the  premises. 

"The  taking  of  testimony  shall  and  must 
be  completed  within  0  months  from  the  date 
thereof  (unless  such  time  be  extended  by  the 
Judge  of  this  court),  and  the  master  in  chan- 
cery and  referee  shall  make  and  file  his  flnd- 
Ings  and  conclusions  and  report  within  90 
days  otter  the  expiration  of  said  6  months 
within  which  evidence  may  be  taken. 

"Done  at  chambers  tills  day  of  July, 

A.  D.  1908.   ,  Judge." 

The  court,  after  modifying  the  third  para- 
graph of  said  requested  order,  made  the  oi^ 
der  of  reference.  The  third  paragraph  of 
said  order  was  modified  to  read  as  follows: 
"It  Is  further  ordered  that  the  defendant 
shall  pay  into  the  court  the  sum  and  costs 
fixed  by  the  master  In  chancery  and  referee, 
within  30  days  after  notified  of  the  amount 
thereof  by  the  master  and  referee,  to  be  sub- 
ject to  the  order  of  the  court"  The  only 
change  as  made  was  that  the  sum  so  paid 
in  should  be  subject  to  the  order  of  the 
court,  and  leaving  out  the  provision  that,  In 
case  defendant  failed,  neglected,  or  refused 
to  pay  said  sum  into  court,  It  should  be  re- 
strained and  enjoined  from  flooding  said  land. 
The  respondent  excepted  to  tills  order  on 
the  ground  that  the  court  had  no  Juri8dlctl<tti 
to  order  a  reference  or  change  the  issues  of 
the  case  or  take  away  from  respondent  his 
right  to  a  trial  by  Jury.  On  August  10, 1906, 
appellant  served  notice  on  respondent  requii^ 
Ing  respondent,  pursuant  to  said  order  of  ret- 
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erence,  to  appear  before  the  master  on  the 
24th  of  August,  1908,  and  submit  evidence 
In  conformity  with  the  order.  The  respond- 
ent appeared  at  tbe  time  noticed  and  again 
renewed  his  objection  to  tbe  Jurisdiction  of. 
the  master  on  the  ground  that  the  court  bad 
no  jurisdiction  to  order  a  reference  or  change 
tbe  issues  In  the  case  or  to  deprive  tbe  re- 
spondent of  a  jury  trial,  and  that  tbe  answer 
did  not  state  facts  sufficient  to  entitle  tbe 
appellant  to  condemn  tbe  lands  of  tbe  re- 
spondent, and  on  August  26tb,  under  protest 
of  counsel  for  respondent,  the  trial  proceeded 
before  tbe  master,  and  evidence  was  Intro- 
duced by  tbe  respondent  in  support  of  tbe  al- 
legations of  his  complaint  and  in  support  of 
the  issues  framed  by  the  order  of  August 
3d,  referring  the  cause.  A  large  numlMr  of 
witnesses  were  examined  on  behalf  of  tbe 
parties.  Both  parties  having  introduced  all 
the  evidence  they  desired,  the  master  took 
tbe  case  under  advisement  and  thereafter  on 
November  18,  1908,  made  his  findings  of  fact 
and  conclusions  of  law,  awarding  to  tbe  r»* 
apondent  $1,600  for  the  permanent  overflow 
of  acres  of  said  land,  and  f  7S0  damages, 
resulting  injure'  to  other  lands,  and  $2U2.85 
tor  tbe  bay  crop  of  1907,  alleged  to  have  been 
destroyed — a  total  of  $2,552.85.  besides  costs. 

On  October  1st,  and  after  tbe  submission 
of  the  cause,  tbe  appellaot  procured  an  order 
from  tbe  judge  of  tbe  district  court  permit* 
ting  It  to  amend  Its  answer  by  Inserting  at 
the  end  of  paragraph  3  of  page  20  of  the  an- 
swer, and  before  the  prayer,  an  additional 
allc^tion,  as  follows:  "That  the  defendant 
Is  now,  and  at  all  of  tbe  times  berelumentlon- 
ed  has  been,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  Washington,  and  Is  now,  and  at 
all  of  tbe  times  herein  mentioned  has  been, 
authorized  to  bold  real  property  and  to  do 
business  within  the  state  of  Idaho  by  vlr^ 
tue  of  a  compliance  with  the  laws  of  the 
state  of  Idaho  relating  to  foreign  corpora- 
tions. That  heretofore,  and  before  the  filing 
of  this  suit,  tbe  defendant  complied  with  all 
tbe  laws  of  the  state  of  Idaho  relating  to 
foreign  corporations,  and  did  file  a  certified 
copy  of  Its  articles  of  Incorporation  vrtth  the 
recorder  of  Shoshone  county  and  a  certified 
copy  thereof  with  tbe  Secretary  of  State  of 
the  state  of  Idaho,  and  designated  a  statu- 
tory agent  residing  at  Wallace.  Shoshone 
county,  Idaho,  upon  whom  papers  and  pro- 
cess could  be  served,  and  filed  the  said  desig- 
nation In  the  proper  offices  as  required  by 
corporations.  That  tbe  defendant  has  power, 
among  other  things,  under  its  articles  of 
Incorporation,  to  erect,  construct,  maintain, 
and  operate  electric  railways,  electric  power 
and  transmission  lines,  and  to  do  all  things 
necessary  and  Incident  thereto,  including  tbe 
right  and  power  of  eminent  domain.  That 
under  the  laws  of  tbe  state  of  Idaho  and  tbe 
articles  of  Incorporation  which  have  been  fil- 
ed as  aforesaid  in  the  state  of  Idaho,  defend- 
mat  has  the  rl^t  and  power  of  eminent  d<^ 


main  and  the  right  and  power  to  condemn 
tbe  lands  of  plaintiff  herein  and  the  perpetu- 
al right  to  flobd  and  overfiow  the  same  and 
bac-k  and  overflow  water  thereupon  and  there- 
over." 

Within  30  days  after  the  findings  of  tbe 
master,  the  appellant  d^^oslted  with  the 
clerk  of  the  court  the  amount  of  the  award 
and  costs,  and  thereafter,  on  December  28th, 
the  respondent  filed  his  acceptance  of  the 
award  and  made  a  motion  for  an  order  di- 
recting the  clerk  to  pay  over  the  money,  both 
parties  appearing,  and  at  the  same  time  the 
appellant  filed  Its  motion  for  leave  to  with- 
draw the  funds  theretofore  deposited  in 
court  All  parties  appearing  before  the  court, 
on  December  28th  an  order  iras  made  short-  • 
enlng  the  time  of  notice  and  fixing  the  date 
of  final  hearing  for  December  81.  1908,  and 
on  that  date,  all  parties  appearing  before  tbe 
conrt,  the  respcmdent  filed  a  snpplemoital 
acceptance  of  the  award  .and  accompanied 
tbe  same  br  a  deed  in  writing,  duly  executed 
and  acknowle^ed  1^  nqwndent,  conveying 
to  the  appellant  a  perpetual  easement  to 
bade  and  overflow  with  water  said  84%  acres 
of  land,  and  delivered  said  deed  to  the  cleA 
of  tbe  court  for  the  use  and  benefit  of  ap- 
pellant upon  Its  paymmt  to  the  respondent 
of  tbe  award  of  the  damages,  which  deed 
was  at  that  time  d^osited  with  tbe  Judge  of 
the  court  On  Decenber  Slst  the  case  was 
finally  submitted  and  by  the  court  taken  un- 
der advisement,  and  thereafter,  on  March  18, 
1909,  final  judgment  was  entered  confirming 
the  report  of  the  master,  and  denying  the 
Application  of  appellant  to  withdraw  the 
fund,  and  granting  the  application  of  re- 
spond«it  for  an  order  directing  tbe  payment 
to  him  of  the  amount  deposited,  and  direct- 
ing the  respondeat  to  make,  execute,  ac- 
knowledge, and  deliver  a  good  and  sufficient 
deed  for  tbe  lands  sought  to  be  overflowed, 
granting  to  the  appellant  In  perpetuity  tbe 
right  to  overflow  said  land.  Thereupon  the 
appellant  moved  for  a  new  trial,  which  mo- 
tion was  denied.  This  appeal  is  from  the 
judgment  and  order  denying  the  motion  for 
a  new  trial.  At  the  time  of  taking  the  testi- 
mony before  the  master,  the  case  was  at  is- 
sue on  tbe  complaint  and  answer.  The  re- 
spondent did  not  demur  to  the  answer  until 
after  said  amendment  was  allowed  on  Octo- 
ber 1,  IOCS.  The  hearing  before  the  master 
was  concluded  September  1,  1908. 

It  win  be  observed  from  the  for^p>lng 
statement  of  facts  that  the  action  was 
brought  to  recover  damages  for  destruction 
of  a  crop  of  hay  by  the  overflowing  of  plain- 
tiff's land  and  for  an  Injunction.  The  an- 
swer denied  the  allegations  of  the  complaint 
and  set  up  as  a  defense  tliat  the  appellant 
and  the  plaintiff  had  entered  into  an  agree- 
ment whereby  tbe  appellant  had  agreed  to 
pay  the  respondent  $20  per  acre  for  a  per- 
petual right  to  flood  said  lands,  and  as  a  fur- 
ther defuse  averred  that  Its  grantors  and 


Digitized  by  Google 


6i 


106  PACIFIC 


BBPOBTBB. 


predecesson  In  Interest  had  the  ri^t  to  per- 
petually flood  said  lands,  and  that  it  pro- 
cured said  right  by  grant  from  them.  After 
the  Issues  had  been  made  up,  on  the  applica- 
tion of  appellant,  It  appears  that  the  theory 
of  the  case  was  entirely  changed  from  one 
of  damage  and  injunction  by  the  plaintiff  to 
one  of  condemnation  by  defendant,  and  re- 
ferred to  a  master  to  take  the  evidence  up- 
on the  theory  of  condemnation  and  to  re- 
port his  findings  and  conclusions. 

If  the  defendant  bad  Intended  to  stand  on 
its  other  defenses,  there  certainly  was  no 
need  of  having  the  case  referred  to  a  referee 
to  ascertain  the  damages  to  be  awarded  for 
the  flooding  of  said  land,  and  the  order  re- 
,  quested  and  prepared  by  counsel  for  appel- 
lant, and  also  the  order  made  by  the  court, 
provides  for  the  appointment  of  a  master  to 
take  testimony  as  to  the  extent  of  plaintiff's 
land  overflowed  by  reasoo  of  defendant's 
dams  and  the  value  of  said  land  at  the  time 
of  the  overflow  In  1907,  and  to  find  and  as- 
sess the  damages  that  plaintiff  is  entitled  to; 
"that  Is,  the  same  damage  and  measure  of 
damages  that  plaintiff  would  be  entitled  to  If 
defendant  was  condemning  the  right  to  flood 
and  overflow  plaintiff's  land  permanently  and 
perpetnally."  The  only  party  objecting  to 
the  order  made  was  the  respondent,  and  it 
is  contended  that  the  court  made  said  order 
upon  the  authority  of  New  York  City  v.  Pine, 
im  U.  S.  93.  22  Sup.  Ct  592,  46  L.  Ed.  S20, 
and  Pnppenhelm  v.  Metrnjiolltan  Elevated 
Ry.  Co.,  128  N.  T.  436,  28  N.  E.  B18,  13  L. 
B.  A.  401,  26  Am.  St.  Rep.  486.  In  our  view 
of  the  case.  It  matters  not  upon  what  author- 
ity the  court  made  said  reference.  The  ref- 
erence was  made  at  the  Instance  and  request 
of  the  a]>pellant,  and  It  was  for  the  purpose 
of  flpcertalning  the  number  of  acres  of  land 
overflowed  and  to  determine  the  damages 
that  plaintiff  was  entitled  to  recover  accord- 
ing; to  the  rule  and  measure  of  damages  In 
rondeiiiTiatlon  proceedings.  The  court  was 
evldtrtly  misled  by  (vinnsel  for  appellant, 
ard.  Instead  of  proreedfnK  upon  the  theory 
on  wlilch  the  cnse  wns  begun  and  the  plead- 
ings frnmed,  proceeded  upon  the  theory  that 
It  wfiH  an  action  for  condemnation.  This 
was  cICTrly  error.  Hnd  the  p'nfntlff  by  it  was 
prevented  from  having  a  jury  trial  In  his  ac- 
tion to  recover  damages  for  the  Joss  of  his 
hay  crop;  However,  by  tlie  acceptance  of 
the  award,  the  respondent  has  waived  the 
error  and  has  not  appealed  from  the  Judg- 
ment. The  error  having  been  brought  about 
at  the  request  of  the  appellant.  It  does  not 
now  occupy  a  position  to  have  the  case  re- 
versed for  the  reason  that  it  procured  the 
court  to  make  the  error;  it  Invited  the  er- 
ror. A  party  will  not  be  heard  to  complain 
in  this  court  of  an  error  which  was  commit- 
ted by  the  trial  court  at  his  Instance  and  re- 
quest The  court  said  in  Walton  v.  Chicago, 
St.  P.,  etc.,  Ry.  Co.,  66  Fed.  1006,  6  C.  C.  A. 
223,  as  follows:  "It  Is  a  well-established  doe- 
trine  tliat  the  parties  to  a  suit  must  act  con- 


ristently.  and  that  tli«r  wDl  not  be  heard  to 
complain  of  errors  which  they  have  them- 
selves committed,  or  have  induced  a  trial 
court  to  commit"  This  court  lield  In  Farm- 
ers' Oo-operatlve  Ditch  Co.  v.  Riverside  Ir- 
rigation District,  14  Idaho,  450,  94  Pac.  .T62. 
tluit  one  who  invites  error  will  not  be  allow- 
ed a  reversal  of  the  Judgment  on  that  ac- 
count, and  In  support  of  that  rule  cited  3 
Cyc  242;  Borden  v.  Croak,  131  III.  68,  22 
N.  B.  7»3,  19  Am.  St  Eep.  23;  Gomaer  v. 
Draper,  83  Colo.  122,  TO  Pat  1040;  Aaron 
V.  Holmes  (Utah)  99  Paa  460. 

Willie  the  reference  was  not  made  exactly 
Id  accordance  with  the  request  of  counsel 
f<»-  appellant,  so  far  as  the  detaU  of  the  ref- 
erenee  was  concerned,  it  was  made  exactly 
In  accordance  with  such  request  as  to  the 
Issues  to  be  tried  by  the  referee,  which  Issnes 
were  entirely  inconsistent  with  the  spedal 
defenses  attempted  to  be  set  up  by  the  an- 
swer. Tl»e  court  made  an  error  without  any 
law  wliatever  in  Its  support  when  It  deprived 
the  respondent  ot  the  right  to  trial  by  Jury 
of  his  action  for  damages  to  his  hay  crop, 
and  this  error  was  invited  and  made  at  the 
request  of  coubsel  for  appellant,  and  It  was 
such  an  error  as  clearly  Indicated  the  waiv- 
er by  the  appellant  of  the  special  defenses 
pleaded  In  its  answer.  That  being  true,  the 
appeal  must  be  disposed  of  by  this  court  on 
the  theory  that  the  case  was  tried  by  the 
trial  court  at  the  invitation  and  request  of 
the  ai^Ilant  as  a  condemnation  case  with- 
out a  Jury.  The  appellant  must  be  held  to 
have  waived  each  and  every  of  the  special 
defenses  pleaded. 

We  think  the  evidence  la  amply  sufficient 
to  sustain  the  Judgment 

In  the  view  we  take  of  this  case,  It  Is  not 
necessary  for  us  to  pass  upon  or  determine 
any  other  of  the  errors  assigned. 

The  Judgment  must  be  affirmed,  and  It  Is 
BO  ordered,  with  costs  In  favor  of  respcmdent 

BTEWABT  and  AILSHIE,  JJ.,  concur. 

On  Petition  for  Rehearing. 

AILSHIE,  J.  Appellant  has  filed  a  peti- 
tion for  a  rehearing,  and  Insists  that  the 
court  has  Invoked  against  it  the  rule  of 
waiver  and  invited  error,  under  a  mlsapr 
prehension  of  the  full  extent  of  the  order 
appellant  requested  the  trial  court  to  make 
In  this  case.  This  contention  seems  to 
be  made  chiefly  upon  the  following  state- 
ment contained  in  the  original  opinion:  "The 
only  change  as  made  was  that  the  sum  so 
paid  In  should  be  subject  to  the  order  of  the 
court,  and  leaving  out  the  ivovislon  that  In 
case  the  defendant  failed,  neglected,  or  re- 
fused to  pay  said  sum  Into  court,  he  should 
be  restrained  and  enjoined  from  flooding 
said  land."  It  appears,  however,  that  In 
fact  the  order  made  by  the  trial  court  also 
omitted  the  fourth  paragraph  from  the  re- 
quested order.  That  paragraph  reads  as 
follows:  "It  Is  further  ordered  that  the  de> 
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fendant  ahan  not  be  prejudiced  by  said  pay- 
mmt  Into  court,  and  that  It  ataall  not  tb»eby 
bo  prevented  from  farther  taking  or  prose- 
entlng  any  appropriate  action  or  proceeding 
relating  to  any  question  involTed  In  this  ac- 
tion." That  iHfOTlalon  of  the  order  was  con- 
sidered by  the  court;  but  no  mention  was 
made  of  it  In  the  written  opinion.  The  only 
theory  upon  which  that  provision  could  hare 
any  bearing  or  effect  would  be  In  event  It 
■honld  receive  the  copstmctlon  Oiat;  even 
though  this  reference  should  be  made,  it 
should  have  no  effect  If  It  proved  xmsatls- 
factOTy  to  the  defeaida^t  In  the  action,  and 
Out  defendant  might  take  any  other  action 
It  saw  fit  to  take  In  tlie  case  or  In  refwence 
to  the  matter  in  controversy,  howevw  Inccm- 
alBtent  It  might  be  with  the  roference  re- 
qneated.  While  thl»  paragraph  of  the  order 
la  capable  of  aucfa  a  construction,  the  court 
Is  not  going  to  give  it  a  cimstructlon  that 
would  be  IncouBlBtent  with  good  faith  oa 
the  part  of  the  litigant  who  requeated  the 
order.  To  give  It  such  a  construction  would 
be  In  ^Eect  saying  that  the  appellant  was 
trifling  with  the  court  In  submitting  auch 
an  order  and  addng  such  a  conditional  ref- 
erence. While  the  proceeding  in  this  case 
is  open  to  that  oonstmctlon  and  might  sub- 
ject appellant  to  the  charge  tibat  it  was  en- 
dearoring  to  take  a  short  cut  to  cond^n 
rrapondent's  land  and  also  avoid  submitting 
the  question  of  damages  to  a  Jury,  and  at 
the  aanje  time  reserve  all  legal  and  technical 
Oi^esaea  that  it  might  have  as  to  the  valldl- 
1j  and  extent  of  respondent'a  title  and  right 
of  possession  and  occupancy,  still  we  are  In- 
dlned  to  give  It  the  construction  that  the 
appellant  was  at  the  lime  acting  In  good 
faith. 

A.  proceeding  In  condemnation  Is  an  admis- 
sion of  ovnoshlp  of  the  proper^  and  right 
sought  In  the  person  against  vrtiom  the  con- 
demnation Is  prosecuted.  Condemnation 
was,  accordingly,  in  conflict  and  luconBlBt- 
ent  with  the  i&team  set  up  by  appellant  that 
It  bad  already  acquired  from  Frederick  W. 
Post,  by  and  with  the  consent  of  the  United 
States  government,  the  right  to  perpetually 
flood  this  land.  If  It  had  such  right,  then 
reep<mdait  bad  nothing  to  condemn.  Ap- 
pellant dearly  and  unmistakably  led  the 
court  into  the  procedure  adopted  In  this 
case  •  and  the  theory  of  condemnatltm  as 
embodied  in  this  order.  After  It  had  Invok- 
ed this  procedure  and  converted  the  respond- 
enf  8  action  for  damages  and  InJonctlDn  Into 
an  action  In  condemnation  on  the  part  of 
the  a^ellant,  and  aftor  the  evidence  had  an 
been  taken  1^  the  referee,  and  a  report  had 
been  made,  and  the  money  had  been  paid 
Into  comr^  the  court  Ihoi  property  refiued 
to  allow  defendant  to  vltiidraw  the  payment 
and  proceed  np<m  another  theoiy  of  the 
case  that  \t  had  impliedly  waived  in  the 
first  instance. 


If  the  appellant  bas  been  deprived  of  any 
of  its .  property  or  property  rights  In  this 
case,  It  has  been  done  by  Its  own  initiation. 
It  impliedly  waived  the  defense  It  now  urges, 
and  should  not  be  hmrd  at  tble  time  to 
change  Its  theory  of  the  ease.  We  have  ex- 
amined the  evidence  In  the  record  for  the 
purpose  of  ascertaining  If  It  Is  sufficient  to 
support  the  finding  of  tiie  referee  and  Judg- 
ment of  the  court  In  awarding  damages.  We 
think  the  evidence  Is  abundantiy  sufficient 
to  support  tiie  Judgment  In  that  respect*  and 
BO  held  in  the  original  opinion. 

The  petition  Is  denied. 

SULUTAK.  a  J.,  and  8TBWABT,  J.»  con- 
cur. 


(17  Idaho,  U3) 
STORBB  V.  BEITFBIiD  et  al. 

(Supreme  Court  of  Idaho.    Oct  20,  1909.) 

1.  ExoBPTioNS.  Bn.L  or  <S  22*>— Apfbax,  and 
Ebbob  a  989*)— Bill  or  ExcBPnons— Pa- 
PXBS  Hadb  Past  of  bt  Retkiuince. 

A  document  or  paper  ma;  be  made  a  part 
of  a  bill  of  exceptioDB  by  reference,  without 
copjing  the  same  therein,  providinf  the  Identlfi- 
catioQ  is  sufficient,  and  the  paper  or  docnmen^ 
purporting  to  be  thus  Identified  In  the  bill,  it 
placed  in  the  record ;  and,  in  the  absence  of  a 
Bhowiutr  to  the  contrary,  the  court  will  ^fe- 
sume  that  the  document  or  paper  appearini  in 
the  record  Is  tha  one  identified  in  the  oil]  of  sx- 
ceptions. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  S  29;  Dec.  Dig.  822;*  Ap- 
peal and  Error,  Cent  Dig.  I  3805;  Dec.  Dig.  f 
§39.  •] 

2.  Appeal  ano  Ebbob  ({  655*)— Nbw  Tbiat 

(S  124*) — ReCOBD— MArtEBB  TO  BB  Ihglud- 

XD  IN— Motion  ros  Xew  Tbiai. 

The  statute  of  this  state  doM  not  require  a 
formal  motion  to  be  made  for  a  new  trial ;  yet 
it  contemplates  a  motion  for  a  new  trial,  and, 
when  such  motion  is  put  in  writing  and  filed  as 
a  part  of  the  records  in  the  case,  the  same  will 
not  be  stricken. 

[Bd.  Note—For  other  cases,  see  Appeal  snd 
Eh-ror,  Cent  Dig.  U  2823-2^:  Dee.  Dig.  1 
eS6:*  New  Trld,  Gent  Dig.  |  StO;  Dec.  Dly. 

i  ii4.*i 

8.  New  Tbial  (i  ICS*)— Pbooeediwos  to  Pbo 
CUBE— Ajtidavits  Stbikinq  fbou  Files. 
Under  the  provisions  of  section  4441,  Rev. 
Codes,  a  party  intending  to  move  for  a  new 
trial  must,  within  10  days,  serve  notice,  desig 
Dating  therein  the  grounds  upon  which  the  mo- 
tion will  be  made,  and  whetaer  the  same  will 
he  made  upon  affidavits,  etc.,  and  under  the 
provisions  of  subdivision  1  of  said  section.  If 
the  motion  Is  to  be  made  upon  affidavits,  the 
moviuE  part?  must  within  10  days  after  service 
thereof,  or  such  further  time  as  the  court  or 
Jod|e  may  allow,  file  sndi  affidavits  with  the 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dm.  Dig.  I  163.*] 

4.  Aftidavits  Iupbopeblt  Filed. 

And  where  the  notice  of  intention  to  move 
(or  a  new  trial  does  not  state  that  the  motion 
will  be  based  upon  affidavits,  It  is  improper  tq 
file  affidavits,  and,  if  filed,  the  same  will  bt 
stricken  from  the  records. 
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5.  New  Tbial  (|  16S*)~-Pbocebdinq8  to  Pbo- 

OUBK—AJFIDAV ITS— TIME  FOB  FILING. 

Where  a  notice  of  intention  to  move  for  a 
new  trial  states  that  the  motion  will  be  based 
upon  affidavits,  such  affidaviu  must  be  filed 
witbia  10  daya  after  the  aerrice  of  such  notice, 
aalesv  the  court  or  judge  allow  farther  time  to 
file  the  same. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  288;  Dec.  Dig.  S  153.*] 

6.  CoNTIRtlANCB  ({  7*)— APPEAL  AND  EbBOB 
({  066*)— DlSCBBTIOK  or  GOUKT— RETIKW. 

A  motion  for  a  continuance  is  addressed 
to  tlie  sonnd  discretion  of  tbe  trial  court,  and 
hia  rulings  thereon  will  not  be  distnrtied  on  ap- 
peal, unless  It  Appears  thert  lias  been  an  abnse 

thereof. 

[Ed.  Note.— For  other  casM,  see  Oontlnoance, 
Cent  Dig.  {§  17.  18;  Dec  Dis.  |  7;*  Appeal 
and  Brror,  Cent  Dig.  |  8837;  Dec.  Dig.  | 
966.*] 

7.  Continuance  (J  10*V— Absence  op  Pabtt. 

A  motion  for  a  continuance  upon  Iwhalf  of 
two  defendants,  which  shows  that  the  defend- 
ants  agreed  that  the  cause  might  be  set  down 
for  trial,  and  in  accordance  therewith  one  of  the 
defendants  consented  for  said  cause  to  be  set  for 
trial,  and  afterwards  notified  bis  codefendant 
of  such  fact,  and  at  such  time  such  codefendant 
was  absent  from  the  state  attending  to  the 
burial  of  a  deceased  brother,  and  for  that  reason 
was  unable  to  be  present  at  the  time  the  cause 
was  set  for  trial,  and  it  appearing  that  the 
defendants  have  a  good  defense  to  said  action, 
and  that  the  absent  defendant  can  be  present  at 
the  next  term  of  the  district  court,  and  it  fur- 
ther being  shown  what  facts  the  absent  defend- 
ant will  testify  to,  and  that  mch  facts  are  perti- 
nent and  in  support  of  the  defendants'  defense 
to  said  action,  and  It  appearing  that  tbe  appli- 
cation for  a  continuance  is  made  in  good  faith, 
It  is  error  for  the  trial  court  to  overrule  the 
motion  for  a  continuance. 

[Ed.  Note.~For  other  cases,  see  Continuance, 
Cent  Dig.  IS  41,  43-18;  Dec.  Dif.  {  10.*J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nes  Perce 
County ;  Edgar  C.  Steele,  Jiidg& 

Action  by  George  H.  Storer  against  Henry 
Heltfeld  and  another.  Froin  a  Jadgmeit  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed. 

.  Clay  McNamee  and  Jamea  L.  Ham,  for  ap- 
pellants. H.  O.  Redwlne^  for  respondent. 

STEWART,  J.  This  la  an  action  to  recov- 
er the  sum  of  $2,500,  with  Interest.  The 
plaintiff  alleges :  That  on  September  9.  1003, 
at  the  request  of  the  defendants,  plaintiff 
paid  to  one  A.  N-  Bn<4ianan  the  sum  of  $2,- 
500,  which  amount  was  paid  In  the  form  of 
a  check  drawn  by  plaintiffs  on  the  Lewlston 
National  Bank  of  Lewlston,  Idaho,  In  words 
and  figures  as  follows,  to  wit:  "Lewlston, 
Idaho,  Sept  9,  1903.  The  Lewlston  National 
Bank  pay  to  the  order  of  A.  N.  Buchanan 
$2,500.00,  two  thousand  five  hundred  and  no- 
100  dollars.  [Signed]  Geo.  H.  Storer."  That 
said  sum  was  afterwards  paid  by  said  Lewis- 
ton  National  Bank  to  the  order  of  said  Bu- 
chanan. That,  in  consideration  thereof,  said 
defendants  promised  and  agreed  to  pay  said 
sum  to  plaintiff  within  10  days  from  the  time 


said  money  was  paid  by  plaintiff  to  said  Bu- 
chanan; but  said  sum  and  no  part  thereof 
having  been  paid  on  February  8,  1904,  plain- 
tiff and  defendants  entered  Into  an  agree- 
ment on  that.date  under  and  by  tbe  terms  of 
which  the  time  of  payment  was  extended  to 
the  1st  day  of  May,  and  on  said  February  8th 
tbe  plaintiff  promised  and  agreed  to  extend 
the  time  of  payment  to  said  May  1st,  and 
said  defendants  promised  and  agreed  to  and 
with  plaintiff  that.  In  consideration  of  said 
extension,  Interest  would  be  paid  him  on  said 
sum  to  May  1st,  upon  which  date  it  was 
agreed  by  and  between  said  parties  said  sum 
was  to  become  due.  That  demand  has  been 
made,  hut  said  sum  has  not  been  paid.  The 
defendants  filed  an  answer,  and  in  effect  d» 
nled  all  tbe  auctions  of  lAa  complaint. 

On  November  23,  1008,  oonnsd  for  appel- 
lants gave  notice  to  reqwndent  that  on  No- 
vember 26th  th^  would  move  for  a  ccmtlna- 
ance  until  tbe  first  day  of  the  next  re^ar 
or  iq>eclal  term  of  Bald  court,  and  that  said 
motion  would  be  based  on  the  ground  of  the 
absence  and  Inabllit;  to  attend  as  a  witness 
on  November  27th,  of  defendant  Fred  T.  Du- 
bois, an  important  and  material  witness  for 
the  defense  in  the  trial  of  said  canse,  and 
that  on  the  hearing  of  said  motion  the  de> 
fendants  would  use  and  rely  i^on  aU  the 
records  and  flies  and  tbe  aflldaTit  of  Henry 
Heltfeld  attached  to  the  motion.  This  notice 
was  followed  by  a  motion  for  a  contlnnance 
dated  November  23,  1908.  The  affidavit,  up- 
on which  the  motion  was  based,  made  by 
Henry  Heltfeld,  is,  in  substance,  as  follows : 
That  be  is  one  of  the  defendant.  That  Hon. 
Fred  T.  Dubois,  the  other  defendant,  resides 
In  the  city  of  Blackfoot,  Bingham  county, 
Idaho.  That  the  defendants  have  a  full  and 
meritorious  defense,  and  have  been  so  advis- 
ed by  counsel.  That  Fred  T.  Dubois  is  an 
Important  and  material  witness,  and  If  pres- 
ent would  testify  that  at  no  time  or  place 
did  he  ever  request  tbe  plaintiff  In  this  action 
to  pay  to  A.  N.  Bacbanan  the  check  mention- 
ed in  plaintiff's  complaint,  or  any  other  sum 
of  money  whatever;  nor  was  said  sum  of 
money  ever  paid  for  the  use  or  benefit  of  ei- 
ther himself  or  affiant,  and  that  said  Dubois 
would  further  testify,  if  present,  that  he 
never  promised  within  10  days  after  said 
check  was  given,  or  at  any  time,  to  pay  said 
or  any  sum  of  money  to  tbe  plaintiff,  and 
never  on  February  8th,  or  at  any  time,  en- 
tered Into  any  agreement  with  plaintiff  and 
this  affiant  to  have  the  time  of  payment  ex- 
tended, and  that  no  agreement  or  extension 
was  ever  entered  into  at  all  by  plaintiff  and 
said  defendants,  and  they  never  agreed  to 
pay  any  Interest  on  said  sum  of  money  by 
reason  of  any  agreement  or  extension.  Af- 
fiant further  stated  that  he  was  informed  and 
believed  that  said  Dubois  had  in  his  posses- 
sion certain  letters  and  correspondence  wrlt- 
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ten  by  plaintiff,  concerning  the  matters  al- 
leged In  the  complaint,  the  words  of  which 
are  unknown  to  aflSant:  but  be  verily  be- 
llerea  the  eame  to  be  Important  and  material 
Id  the  trial  of  the  issues  In  this  case.  That 
affiant  and  bis  codefendant  cannot  safely  go 
to  trial  In  this  cause  without  the  presence  of 
Fred  T.  Dubois,  and,  if  present,  that  be  would 
testify  as  set  forth  in  the  affidarlt.  That.  If 
a  contlnaance  be  granted  until  the  first  day 
of  the  next  term,  affiant  will  have  the  said 
Dnbois  present.  That  be  has  no  other  wit- 
nesses by  whom  he  can  prove  the  same  facta 
or  by  whom  be  can  produce  the  correspond- 
ence and  letters.  That,  if  affiant  and  his  co- 
defendant  are  compelled  to  go  to  trial  on  Ho- 
yember  27th,  they  and  each  of  tbem  cannot 
have  a  fair  trial  or  make  a  complete  defense, 
and  substantial  Justice  cannot  be  done.  That 
affiant  has  used  the  utmost  diligence  to  pro- 
duce the  said  Dubois  In  court  as  a  witness 
In  his  own  behalf  at  the  day  set  for  trial, 
to  wit,  Norember  27,  1908.  and,  after  a 
showing  of  said  dUigence,  states  that  <hi  the 
day  this  cause  was  set  for  trial,  in  the  ab- 
sence of  Ills  attorney.  Clay  HcNamee,  from 
Lewiston,  Idabo^  he  was  informed  by  J.  L. 
Ham,  an  attomcgr  of  this  court,  of  the  date 
set  for  trial  in  this  cause,  and  Immediately 
vpaa  receipt  of  said  Informatltxi  be  t^egraphr 
ed  to  Fred  T.  Dnbois,  at  Blatftfoot;  Idahc^  the 
date  set  tor  trial  and  the  o^ent  necessl^  of 
his  belng.preaent  at  said  trial ;  said  Dubois 
and  affiant  having  arranged  between  them- 
selves during  the  past  summer  that  said 
Dnbois  would  come  to  Lewiston  at  aiqr  time 
upon  receipt  of  a  telegram,  giving  him  reason- 
able notice  of  the  date  of  the  trial.  That  on 
November  19,  1006,  affiant.  In  reply  to  said 
telegram  so  sent  by  him  to  said  Fred  T.  Du- 
bois, received  the  following  reply:  "Black- 
foot,  Ida.,  Nov.  19,  '08.  Hon.  Henry  Helt- 
feld,  Lewiston,  Ida.  Fred,  In  Springfltid, 
III.,  owing  to  Doctor  Dubois  death.  Impos- 
sible to  meet  you.  [Signed]  Mn.  Fred  Du- 
bois." That  immediately  iqion  receipt  of 
said  reply  telegram,  affiant  wired  the  said 
Fred  T.  Dubois  at  Springfield,  111.,  advising 
him  of  the  date  set  for  trial,  and  urging  blm. 
If  wlthia  his  power,  to  get  to  Lewiston,  Ida- 
bo.  on  or  before  November  27,  1908.  That 
since  the  date  of  sending  said  last-mentioned 
telegram  to  said  Fred  T.  Dnbois,  at  sold 
Springfield.  IIL.  affiant  has  received  no  re- 
ply whatever  to  said  teTegram.  That  the 
Dr.  Dubois,  mentioned  in  Mrs.  Dubois*  reply 
telegram,  is  a  brother  of  Fred  T.  Dubois,  and 
affiant  la  Informed  that  said  Dubois  is  at 
Springfield,  111.,  for  the  purpose  of  attending 
the  funeral  and  Interment  of  the  remains 
of  his  brother,  and  looking  after  certain  In- 
terests at  that  point  relative  to  the  estate  of 
Ills  deceased  brother.  That  should  the  said 
Fred  T.  Dubois  reach  Lewiston,  Idaho,  on 
or  before  the  date  of  trial  heretofore  fixed  by 
this  court,  affiant  will  be  ready  to  go  to  trial; 
but.  If  the  said  Dubois  Is  still  in  the  state 


of  Illinois,  be  believes  it  Impossible,  or  at 
least  extremely  improbable,  that  said  DulH)ia 
can  reach-  Lewiston  at  the  time  of  said  trial. 
That  neither  affiant  nor  his  counsel  has  been 
guilty  of  laches  herein,  and  that  this  applica- 
tion for  a  continuance  la  made  In  good  faith 
and  not  for  the  purpose  of  delay.  That,  If 
a  continuance  herein  be  granted  as  prayed 
for,  affiant  will  have  the  said  Dubois  present 
at  the  next  term  as  hereinbefore  set  forth.- 
This  affidavit  was  sworn  to  on  November  2Sd. 

It  does  not  appear  from  the  record  npfxa 
what  date  the  court  made  the  order  set- 
ting the  case  for  trial;  but  It  does  appear, 
that,  immediately  after  the  case  was  set  for 
trial,  the  appellant  Heltfeld  wired  hia  code- 
fendant.  Dubois,  of  the  setting  of  the  case 
for  trial,  and  on  November  19th  a  tdegram 
was  received  from  the  wife  of  the  defendant, 
Fred  T.  Dubois,  statii^  that  Fred  T.  Dnbt^ 
was  in  Springfield,  lU.,  owing  to  Dr.  Dubois* 
death.  And  it  further  appears  that  on  No- 
vember 28d,  soon  after  receiving  tills  tele- 
gram, affiant  gave  notice  that  on  tlie  SBth  be 
would  ask  for  a  oontinnance  m  account  of 
the  absence  of  Fred  T.  Dubois,  his  codefend- 
ant  The  motion  tor  a  contlnnanoe  was 
overruled.  He  cause  went  to  trial  and  was 
tried  to  a  Jury,  and  a  verdict  rendered  for 
the  plaintiff,  judgment  ms  entered  in  acs 
cordance  witii  the  verdict  A  motion  for  a 
new  trial 'was  made  and  overruled,  and  this 
aKieal  Is  from  the  Judgment  and  from  the 
order  overrnling  the  motion  for  a  new  trial. 

In  sunM>rt  of  the  motion  for  a  new  trl^, 
the  appellante  filed  a  number  of  afiSdavits 
made  Fred  T.  Dubois  and  others,  In  sub- 
stance and  tifOct  showing  the  cause  of  his 
absence  from  the  state,  the  death  and  attend- 
ance upon  the  burial  of  bis  deceased  brother, 
the  receipt  of  an  injury  which  seriously  crip* 
pled  him,  and  bis  confinement  and  medical 
treatment  for  such  injury,  and  the  reasons 
why  the  telegram  to  him  was  not  ddivered 
or  r^ly  made  thereto,  and  a  general  state- 
ment of  the  focts  which  caused  his  absence 
and  the  reasons  f<Hr  bis  not  appearing  at  the 
trial.  The  respondent  made  a  motion  to 
strike  these  affidavits  from  the  files  upon 
fodr  dlfFerent  grounds:  First,  that  the  affi- 
davits were  improperly  filed,  for  the  reason 
that  no  notice  was  given  of  Intention  to  move 
for  a  new  trial,  on  account  of  any  newly  dis- 
covered evidence  or  on  account  of  accident 
or  surprise;  second,  that  the  notice  of  in- 
tention to  move  for  a  new  trial  does  not 
set  forth  or  specify  that  the  motion  for  a 
new  trial  will  be  based  and  made  upon  affi- 
davits to  be  filed  and  served ;  third,  for  the 
reasoD  that  the  time  within  which  said  affi- 
davits could  be  filed  has  expired,  and  said  affi- 
davits were  not  filed  within  the  time  pro- 
vided by  law;  fourth,  for  the  reason  that 
said  affidavits  do  not  set  forth  any  newly  dis- 
covered evidence  showing  surprise  or  any 
other  reason  why  a  new  trial  should  be 
granted.   On  March  1,  1909,  the  court  made 
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an  order  striking  each  and  all  of  said  affl- 
darlts  from  the  flies  of  said  action.  A  bill 
of  exceptions  was  prepared  and  allowed  by 
the  Judge  and  filed  in  said  cause,  wherein 
the  defendants  excepted  to  the  ruling  of  the 
court  in  striking  said  affidavits  from  the 
files.  Afterwards,  and  on  March  3,  1909, 
the  court  overruled  the  motion  for  a  new 
trial  and  certified  that,  upon  the  hearing  of 
said  motion,  the  papers  used  and  consider- 
ed consisted  of  "Statement  of  the  Case,  Bills 
of  HizceptloQs,  and  Records  and  Files  In  the 
Action."  In  this  court  the  respondent  moves 
to  strike  from  tbe  transcript  the  notice  of 
motion,  motion,  and  affidavit  upon  whidi  the 
continuance  was  asked :  EMrst,  for  the  rea- 
son that  said  papers  are  not  Incorporated  In 
and  made  a  part  of  a  bill  of  exceptions; 
second,  the  motion  for  a  new  trial,  for  the 
reason  that  the  sa^ne  Is  not  properly  a  part 
of  the  transcript  and  Is  not  Incorporated  In 
any  bill  of  exceptions:  tblrd,  all  tbose  cer- 
tain affidavits  referred  to,  being  the  affidavits 
filed  on  motion  for  a  new  trial  and  stricken 
from  the  flies  by  the  trial  judge,  for  the  rea- 
son that  they  are  not  properly  a  part  of  the 
record  on  appeal  and  are  not  Incorporated 
In  and  made  a  part  of  any  bill  of  exceptions ; 
fourth,  the  bill  of  exceptions  purporting  to 
show  tbe  ruling  of  the  court  upon  the  motion 
to  strike  the  affidavits  referred  to  from  the 
files,  for  the  reason  tbat  the  same*  was  not 
properly  settled  by  the  Judge,  In  that  it  ap- 
pears upon  the  face  thereof  that  it  was  set- 
tled and  filed  on  the  day  after,  and  not  at 
the  time  the  exception  was  taken,  and  was 
not  served  upon  opposing  counsel,  and  was 
settled  without  his  agreeing  thereto  or  hav- 
ing any  notice,  and  was  not  settled  accord- 
ing to  the  method  provided  In  section  4426  or 
4430  of  the  Revised  Codes. 

The  first  question  for  determination  in  this 
case  Is  whether  the  notice  of  motion,  motion, 
and  affidavit  for  a  continuance,  are  made  a 
part  or  are  incorporated  In  a  bill  of  excep- 
tions. This  part  of  the  motion  Is  based  up- 
on the  fact  that  such  papers  are  not  copied 
Into  the  bill  of  exceptions.  In  the  case  of 
ShurtUff  V.  Extension  Ditch  Co.,  14  Idaho, 
416,  94  Pac.  674,  this  court  held.  In  effect, 
that  a  document  or  pax>er  could  be  made  a 
part  of  a  bIH  of  exceptions  by  reference, 
without  copying  the  same  therein,  providing 
the  Identification  was  sufficient,  and  that  the 
paper  or  document  purporting  to  be  thus 
identified  In  the  bill  was  placed  In  the  rec- 
ord, and,  in  the  absence  of  a  showing  to 
the  contrary,  the  court  would  presume  that 
the  document  or  paper  appearing  In  the  rec- 
ord was  the  one  Identified  and  made  a  part 
of  the  bill  of  exceptions.  For  this  reason 
the  motion  to  strike  from  the  transcript  the 
notice  of  motion,  motion,  and  affidavits,  ux>- 
on  which  the  continuance  was  asked,  mnst 
be  overruled. 

The  second  part  of  the  motion,  to  strike 
out  tbe  motion  for  a  new  trial,  is  also  over- 
ruled.  While  our  statute  does  not  require 


that  a  formal  motion  for  a  new  trial  shall 
be  in  writing,  yet  it  contemplates  a  motion 
for  a  new  trial,  and  when  such  motion  la 
put  In  writing,  and  filed  as  a  part  of  the 
records  In  the  case,  we  think  it  proper  to 
include  the  same  as  a  part  of  the  transcript, 
and  that  a  formal  motion,  while  not  requir- 
ed, is  very  commendable  practice. 

The  third  ground  of  the  motion  we  think 
should  be  sustained.  Section  4439,  Rev. 
Codes,  provides  the  grounds  upon  which  a 
□ew  trial  may  be  a^ed,  among  which  are: 
"(4)  Newly  discovered  evidence,  material  for 
the  party  making  the  application,  which  he 
could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial."  Sec- 
tion 4441  provides  that:  "The  party  Intend- 
ing to  move  for  a  new  trial  must,  wlOiln  tai 
days  after  the  verdict  of  the  Jury,  ♦  •  • 
or  after  notice  of  the  dedsion  of  tbe  court 
•  •  ♦  serve  upon  the  adverse  party,  a  no- 
tice of  his  intention,  designating  the  grounds 
apon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  affi- 
davits, or  the  records  and  files  in  the  actioB, 
or  tbe  minutes  of  the  court  or  a  UU  of 
ceptlons,  or  the  statonmt  of  the  coBeu"  The 
judgment  in  tiiila  case  was  entered  and  filed 
on  November  SO,  190&  On  Deoembor  2d,  and 
within  10  days,  the  anpeUaut  gave  notloe 
of  intention  to  more  for  a  new  trial  and 
served  the  same  npon  ooonsti  for  plaintiff, 
on  the  gnmnds :  Hirst,  Inanffldau^  ot  eri* 
dence;  secdnd,  errors  (hF  law  occnrring  dor- 
log  the  trial,  and  accepted  to;  third,  errors 
of  law  occurring  at  tbe  trial  and  deemed 
excepted  to ;  fourth,  errors  of  law  and  abnao 
of  discretion  In  overruling  the  motion  for  a 
continuance.  Then  follows  the  statement: 
"Said  motion  will  be  made  npon  a'statonent 
of  tbe  case  and  bill  ct  ezc^ttlons  and  assign- 
ments of  error  to  be  hereafter  prepared, 
served,  and  filed  herein.*'  Tbm  follows: 
"(5)  Newly  discovered  evidence  matnlal  for 
defendants,  which  tbey  could  not  with  rea- 
sonable diligence  have  discovered  and  pro- 
duced at  tbe  trial."  There  is  also  printed 
in  the  record  a  motion  for  a  new  trial,  filed 
February  IS,  1900,  stating  the  same  grounds 
as  are  contained  In  the  notice  of  intention, 
with  this  modification :  "Upon  newly  discov- 
ered evidence  which  defendants  could  not 
with  reasonable  diligence  produce  at  the 
trial  of  said  cause,  as  shown  by  the  affidavits 
of  Fred  T.  Dubois,  €.  W.  Dowden,  Mrs. 
Arthur  Huntington,  Dr.  A.  W.  Langeman,  D. 
B.  Hubert,  D.  W.  Greenburg,  James  Hayes, 
and  Henry  Heltfeld."  Then  follows  this 
statement:  "This  motion  Is  made  and  b&sed 
on  all  of  tbe  records  and  files  herein,  a  state- 
ment of  tbe  case  herein  heretofore  served  on 
counsel  for  the  plalntlCt  and  d^)OBlted  with 
the  clerk  of  said  court  on  February  4,  1909.'* 
This  motion  for  a  new  trial,  however,  does 
not  appear  to  have  been  served  npon  couns^ 
for  plaintiff,  and  cannot  take  the  place  of 
tbe  notice  of  intention. 
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It  will  be  seen  by  section  4441,  supra,  that 
tbe  party  Intending  to  more  (or  a  new  tila) 
must,  within  10  days,  serve  notice,  designat- 
ing therein  the  gronnda  npon  which  the  mo- 
tion will  be  made,  and  whether  the  same  wltl 
be  made  upon  affidavits.  Referring  to  the  no- 
tice of  intention,  it  will  be'obserred  that  it 
does  not  atate  that  such  motion  will  be  made 
upon  affldavits.  SnbdlTision  1  also  of  the 
same  section  requires  that,  if  the  motion  is 
to  be  made  upon  affidavits,  the  moving  party 
must  within  10  days  after  service,  or  of  such 
further  time  as  the  court  or  Judge  may  al- 
low, file  such  affidavits  with  the  clerk.  As 
seen  above,  the  notice  was  served  on  Decem- 
ber 2d.  If  the  application  for  a  new  trial 
WBS  based  upon  affidavits,  they  must  neces- 
sarily have  been  filed  on  or  before  December 
12th.  Counsel  for  appellant,  however,  re- 
lies upon  an  order  made  by  the  district  Judge 
on  November  2Sth,  and  appearing  In  the  rec- 
ord. A  reference  to  this  order  discloses  that 
the  court  on  that  day  granted  an  extension  of 
time  of  60  days  after  the  filing  of  the  Judg- 
ment, within  which  to  prepare,  serve,  and  file 
ft  draft  of  a  bill  of  exceptions  or  stat^neDt 
«f  the  case  on  motion  for  a  new  trial,  or 
both;  but  no  extension  whatever  is  granted 
to  prepare  or  file  affidavits  on  motion  for  a 
new  trial.  We  are  forced  to  the  conclusion 
that  the  affidavits  stricken  from  the  files  by 
the  district  Judge,  at  the  hearing  of  the  mo- 
tion for  a  new  trial,  had  no  place  in  the  flies, 
and  that  the  court  committed  no  error  in 
striking  them  from  the  files.  The  fact,  how- 
ever, that  these  affidavits  were  properly 
stricken  from  the  files,  Is  not  a  reason  why 
the  bill  of  exceptions,  containing  such  affi- 
davits, should  be  stricken  from  the  files,  as 
this  is  the  only  method  by  which  the  ruling 
of  the  court,  in  striking  such  affidavits  from 
the  files,  could  be  preserved  In  the  record  and 
brought  to  this  court  for  review.  While  it 
is  true  that  the  bill  of  exceptions  Is  dated  one 
day  after  the  ruling  strlkhig  each  affidavits, 
yet  there  Is  nothing  in  the  record  to  show 
bat  that  the  bill  was  presented  to  the  Judge 
for  signature  at  the  time  the  decision  was 
made,  and  the  mere  fact  that  it  was  signed 
one  day  after  Is  not  a  reason  why  it  should 
be  stricken  from  the  files,  and  it  will  be  pre- 
sumed that  the  wurt  extended  the  time  to  the 
date  when  It  was  signed,  as  authorized,  under 
the  provisions  of  section  4426.  The  record 
shows  that  the  bill  of  exceptions  was  settled 
and  allowed  by  the  trial  Judge,  and,  in  the 
absence  of  a  showing  to  the  contrary,  this 
court  will  presume  that  the  trial  Judge  found 
that  the  same  had  been  served  before  the  set- 
tlement was  allowed,  as  this  court  will  not 
presume  that  the  trial  Judge  settled  the 
bill  of  exceptions  without  due  and  proper 
service  thereof. 

This  brings  us  to  the  real  question  In  this 
case,  and  that  is:  Was  the  showing  made  for 
a  continuance  sufficient?  It  is  the  rule  In 
thiB  state  that  a  motion  for  a  continuance  Is 
addreaaed  to  ttie  sound  discretion  of  the  trial 


court  and  hla  ruling  thereon  will  not  be  dis- 
turbed on  appeal  unless  It  appears  there  has 
been  an  abuse  thereof.  Herron  v.  Jury,  1 
Idaho,  164 ;  Cox  v.  Northwestern  Stage  Co.,  1 
Idaho,  376;  Lllllenthal  v.  Anderson,  X  Idaho, 
673 ;  Holt  v.  Grldley,  7  Idaho,  416,  68  Pac. 
188;  Reynolds  v.  Corbus,  7  Idaho,  481,  63 
Pac.  884;  Robertson  v.  Moore,  10  Idaho, 
lie,  77  Pac.  218;  Richardson  v.  Ruddy,  10 
Idaho,  561,  83  Pac.  606 ;  Rankin  v.  Caldwell, 
15  Idaho,  625,  99  Pac.  108. 

The  motion  for  a  continuance  was  made 
by  both  Henry  Heitfeld  and  Fred  T.  Dubois, 
and  tbe  affidavit  of  Henry  Heitfeld  was  made 
In  support  of  the  motion  for  a  continuance. 
Prior  to  the  time  of  making  tbe  motion  for  a 
continuance,  the  iraues  bad  been  Joined.  Tbe 
defendant  bad  denied,  in  substance,  the  alle- 
gations of  the  complaint,  and  the  issue  was 
presented  as  to  whether  or  not  the  plaintiff 
had  paid  or  advanced  money  to  oae  A.  N. 
Buchanan  upon  the  request  of  the  defendanta^ 
and  had  the  defendants  agreed  to  pay  the 
same,  and  had  the  time  of  payment  berai  ex- 
tended, under  a  promise  and  agreement  of 
said  defendants  to  pay  said  money?  From 
this  answer  it  appears  that  tlie  defendant's 
presence  at  the  trial  would  necessarily  be 
of  very  great  importance,  not  only  to  aid 
counsel,  but  as  a  witness.  Tbe  affidavit  shows 
timt  it  was  agreed  betweoi  the  defendants 
that  Dubois  could  and  would  be  present  at 
the  trial  of  said  cause,  at  any  time  upon  re- 
ceipt of  a  telegram  giving  him  reasonable 
notice  of  tbe  date  of  the  trial.  The  cause 
was  set  for  trial,  and  a  telegram  sent  to  the 
defendant  Dubois  informing  him  of  such  fact 
This  telegram  was  not  received  by  him,  but 
his  wife  immediate  sent  a  reply  thereto 
that  ber  husband,  Fred  T.  Dubois,  one  of  the 
defendants,  was  in  Springfield,  111.,  owing 
to  Dr.  Dubois'  death.  It  further  appears  that 
the  Dr.  Dubois  referred  to  was  a  brother  of 
the  defendant  Fred  T.  Dubois.  Upon  receipt 
of  this  telegram,  his  codefendant  Heitfeld, 
wired  Fred  T.  Duliols  at  Springfield,  HI.,  ad- 
vising him  of  the  date  set  for  the  trial  and 
urging  him  to  be  present,  and  received  no 
reply.  The  affidavit  further  shows  that  Fred 
T.  Dubois  was  at  Springfield  for  the  purpose 
of  attending  the  funeral  and  Interment  of  tbe 
remains  of  his  brother  and  looking  after  cer- 
tain interests  at  that  point  relative  to  the 
estate  of  his  deceased  brother,  and  the  affi- 
davit further  shows  that  In  case  said  Fred 
T.  Dubois  reached  Lewlston  on  or  before  the 
date  of  trial,  the  defendants  would  lie  willing 
and  ready  to  go  to  trial;  but,  if  he  did  not 
reach  there  In  time  for  the  trial,  a  continu- 
ance would  be  asked  until  the  next  term  of 
court 

While  it  is  true  that  this  affidavit  does  not 
go  Into  detail  with  reference  to  the  circum- 
stances under  which  Fred  T.  Dubois  left  the 
state  and  went  to  Springfield,  III.,  and  the 
reason  for  his  detention  there,  yet  from  the 
very  nature  of  the  case,  it  is  apparent  that 
it  was  impossible  for  Heitfeld.  his  codefend- 
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fiDt,  to  give  In  detail  all  of  the  circumetaDces 
wlilch  caused  Dubois'  detention  In  Sprtngfleld. 
It  Is  apparent,  however,  from  the  affidavit 
that  Dubois  was  unable  to  be  present  at  the 
trial.  He  was  a  defendant,  a  part7  interest- 
ed in  the  trial,  and  a  witness  for  defendants. 
Ue  had  a  right,  unless  he  absents  himself 
without  reason,  to  be  present,  to  advise  and 
assist  counsel,  as  well  as  testify  In  his  own 
behalf.  From  the  nature  of  the  answer,  It 
would  appear  that  the  defendants  had  a 
good  defense,  if  the^  were  able  to  prove  the 
allegations  of  such  answer,  and  from  the 
facts  contained  in  the  affidavit  It  la  apparent 
that  the  defendants  were  acting  In  good  faith 
In  asbing  for  the  continuance.  Section  4371. 
Rev.  Codes,  provides:  "Either  party  may 
bring  an  Issue  to  trial,  or  to  a  hearing,  and  In 
the  absence  of  the  adverse  party,  unless  the 
court,  for  good  cause,  otherwise  direct,  may 
proceed 'with  his  case,"  etc.  This  section 
directly  applies  to  the  case  now  under  consid- 
eration ;  that  Is,  the  plaintiff  had  a  right  to 
bring  the  case  to  trial  in  the  absence  of  the 
defendant  Dubois,  nnless  the  court  for  good 
cause  otherwise  direct  In  other  wor^  U 
good  cause  is  shown,  then  the  conrt  Bhoald 
direct  a  postponement. 

We  are  unable  to  discover  what  more  the 
defendant  Heitfeld  could  have  shown  in  his 
affidavit  than  he  did  ediow,  under  the  peculiar 
circumstances  of  this  case.  As  said  by  the 
Supreme  Court  of  California,  in  the  case  of 
Jaffe  V.  Lllllentbal,  101  Cal.  175,  35  Pac.  636: 
"It  is  the  right  of  parties  to  be  present  at  the 
trial  of  their  cases.  This  right  may  be 
waived,  and  should  be  held  to  be  waived 
where  the  absence  of  the  party  Is  voluntary 
and  under  circumstances  which  ought  not  to 
Induce  a  reasonable  man  having  a  due  re- 
gard for  the  rights  and  interests  of  others 
and  of  the  public,  all  of  whom  are  Interested 
in  the  due  and  prompt  administration  of  jus- 
tice, to  absent  himself."  In  line  with  the 
further  discussion  in  that  case,  we  may  well 
observe  that,  so  far  as  the  question  of  dili- 
gence on  the  part  of  Heitfeld  was  concerned, 
no  amount  of  diligence  would  have  prevented 
the  sickness  or  death  of  the  defendant's  (Du- 
bois') brother,  and  the  fact  that  the  defend- 
ant Dubois  was  engaged  in  attending  the  In- 
terment of  his  deceased  brother  at  the  time 
when  respondent  claims  he  should  have  been 
present  at  the  trial,  we  think,  is  not  a  volun- 
tary absence,  or  one  which  would  not  Induce 
a  reasonable  man  to  absent  himself,  under 
the  circumstances,  and  is  a  sufficient  legal 
reason  why  the  cause  should  have  been  post- 
poned. If  the  defendants  have  a  meritorious 
defense  as  they  alleged  in  their  answer  and 
In  the  affidavit  for  a  continuance,  then  they 
^ould  have  an  opportunity  to  present  the 
same  in  court,  unless  without  reason  or  ex- 
cuse they  refrain  from  doing  so;  and  we 
think,  nnder  the  facts  contained  In  this  af- 
fidavit, that  the  defendants  have  been  pre* 


vented  from  having  their  day  In  court  Bfore* 
house  V.  Morehouse,  136  Cal.  332,  68  Pac 
976. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.   Costs  awarded  to  appellants. 

SULLIVAN,  a  J.,   and  AILSHIB, 

concur. 


(17  Idabo,  179) 

KEANE  T.  PITTSBURG  LEAD  MINING  CO. 
(Supreme  Court  of  Idaho.    Nov.  8,  1909.) 

t.  Tbiai,  (8  178*)— DiBBOTXon  of  Vzbdiot  ros 

Defendant. 

Where  the  pleadings  present  an  Issue  of 
fact,  and  there  Is  evidence  which  tends  to  sup- 
port the  allegations  of  the  complaint,  and  it  is 
necessary  to  determiue  such  issue  of  fact  In 
order  to  determine  whether  the  plaintiff  or  the 
defendant  shsll  recover,  an  instruction  which 
directs  the  verdict  of  the  jury  for  the  defendant 
has  the  same  effect  as  the  sustaining  of  a  mo- 
tion for  a  nonsuit,  and  admits  the  truth  of  the 
plaintiff's  evidence,  aud  every  Inference  of  fact 
that  can  be  legitimately  drawn  therefrom,  and 
is  to  the  effect  that  there  is  no  evidence  Bap- 
porting  the  plaintiCTs  case  mad  that  the  evi- 
dence would  not  sD[>port  a  verdict,  even  If  found 
for  the  plaintiff ;  and.  If  there  is  evidence  sup- 
porting the  complaint,  such  instruction  (s  er- 
roneous.' 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 

Dig.  SS  401-103;  Dec.  Dig.  !  ITS.*] 

2.  Evidence  (i  183*)— Best  and  Seoondast. 

Where  certain  facta  appear  of  record  or  In 
written  instruments,  it  is  error  for  the  court  to 
admit  oral  ttstimony  oS  the  contents  of  such 
records  or  instniments  without  first  showing 
their  loss  or  disappearance  and  the  inability  to 
produce  the  same. 

FEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  605-637;  Dee.  Dig.  {  183.  •] 

3.  WrTNESSES  (S  888*)— iKFuoHUEnr— Lat- 
ino FOUHDATIOIT. 

Where  a  witness  Is  asked  If  he  did  not 

write  a  certain  letter  containing  certain  mat- 
ter, and  objection  Is  made  to  such  question 
without  such  witness  being  shown  such  letter 
or  given  an  opportunity  to  identify  the  same, 
it  is  error  for  the  court  to  overrule  sodi  objec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Wituessefli 
Cent.  Dig.  {  1239;  Dec.  Dig.  I  388.*] 

4.  Evidence  ({  471*)— Opinion  Bvidsnos— 

undebstandina  of  contbact. 

Where  the  relationship  between  K,  and  V. 
Is  fixed  by  contract.  It  is  error  to  permit  V. 
to  testify  as  to  what  his  understanding  of  the 
matter  was,  as  the  question  ia  one  of  contract 
and  is  to  be  determined  by  the  contract,  and  not 
by  V.'s  understanding  of  the  relationship. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig:  H  2149-21S1.  21M;  Dec.  Dig.  1 
471.*] 

5.  BVIDENCn   (I  471*)-^PINIOH  BVIDENCB— 
AUTHOBITT  or  AOBNT. 

Where  the  anthority  of  an  agent  is  called 
In  Question,  it  Is  error  to  permit  the  a^nt  to 
testify  as  to  his  opinion  of  his  authority,  as 
the  question  Is  not  one  of  the  witness*  o|nni<ni 
as  to  authority,  but  what  the  authority  in  fact 
was. 

[Ed.  Note.— For  other  cases,  see  XMdenceL 
Cent  Dig.  »  2149-2151;  Dec.  Dig.  |  471.*] 


•For  0tlitr  oases  kM  ssms  tople  and  swthw  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  dato,  ft  Rayortsr  Indues 
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a  JuDQifKNT  (f  716*)  — "Res  Judicata" — 

Basis. 

The  basis  npoo  which  an  adjudication  bars 
a  future  action  is  that  the  same  question  or 
matter  was'  actnallr  and  directly  in  isaae  and 
Judicially  detennlned  In  the  former  suit  be- 
tween toe  same  parties  or  their  priries  by  a 
court  of  competent  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1244;  Dec.  Dig.  1  715.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6120^130;  vol.  8,  pp.  7786,  7T87.] 

7.  jcdomert  (s  g52*)  — ooitci.usxvkhxm  — 

Matisrs  Concluded. 

Where  a  petition  to  iDterrene  la  filed,  and 
the  prayer  ot  such  petitiOD  la  granted  apoo  &m- 
ditloa  that  the  petitioner  file  an  answer  or  crosa- 
blll  within  a  fixed  time,  and  he  fatla  to  file 
such  answer  or  cross-bill,  ftnd  judgment  pro 
confesso  is  entered  against  him,  the  effect  of 
anch  judgment  is  only  to  preclude  his  right  to 
intervene,  but  does  not  condode  blm  upon  any 
matter  whifA  migbt  have  baen  pat  in  uaue  by 
saeh  answer  or  cross-bill.  , 

[Ed.  Note.— For  other  cases,  ne  Jodpnent, 
Cent.  Dig.  1 1164;  Dee.  Dif.  |  6fi2.*] 

&  JUDOUKNT  ({  6S4*)— ConOLU8ITXine88~DS- 
OIBIOR  ON  MEBITS. 

A  Judgment  against  a  petitioner  to  inter- 
vene, disallowing  soch  petition  or  dismissing  tiie 
same  because  an  answer  or  cross-bill  Is  not  nied, 
will  not  support  the  plea  of  res  adjudicate,  as 
the  judgment  is  only  a  judgment  of  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1165;  Dec  DigTl  654.»] 

Sl  PBinciPAi.  AND  Agent  (I  120*>**Authob- 
rrr  to  Make  OoNinAOT—ADiussiBiLmr  or 
Evidence. 

Where  the  qaestion  of  the  anthorlty  of  an 
agent  to  make  a  contract  is  In  Issue,  all  evi- 
dence which  tends  in  any  way  to  snow  such 
anthorit7  or  the  limitation  upon  such  authority 
is  admissible. 

[Ed.  Note.— For  othsr  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  402-412 ;  Dec.  Dig.  1 120.*1 
10.  Appeal  and  Ebbob  (|  630*>— Reoobd— 

&IATIEB0  TO  BE  INOLUDED  ~  TAZATI»jr  OV 

COffTS. 

An  order  of  the  court  made  after  final  Judg- 
ment taxing  coata  is  an  order  from  which  a 
separate  appeal  is  allowed ;  and  an  appeal  from 
the  Judgment  does  not  present  to  this  court  for 
review  the  action  of  the  court  in  taxing  costs, 
and  the  memorandum  of  costs  and  tlie  motion 
to  retax  are  not  properly  a  part  of  the  record  on 
appeal  from  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2396;  Dec  Dig.  {  G30.*] 

(Syllabus  by  the  Court.) 

Aitpeal  from  District  Conrt,  Bhosbone 
Coon^:  W.  W.  Woods,  Judge. 

Action  Joseph  B.  Keane  against  the 
Pittsburg  Lead  Mining  Company.  From  a 
judgment  for  defendant,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Reversed. 

Gray  &  Knight,  for  appellant.  Kema  & 
Ryan,  for  respondent. 

STEWART,  J.  At  the  close  of  the  evi- 
dence the  court  gave  to  the  Jury  the  follow- 
ing Instruction:  "Gentlemen  of  the  jury, 
the  conrt  instructs  yon  as  a  matter  of  law 
that  the  evidence  Is  Insufficient  to  support 
a  verdict  in  favor  of  the  plaintiff  Id  this 
case,  and  you  are  therefore  Instrocted  to 


flod  for  the  defendant**  In  accordance  with 
this  Instruction  the  Jury  returned  a  verdict 
for  the  defendant  Plaintiff  moved  for  a 
new  trlnl  which  was  overruled,  and  this  ap- 
peal Is  from  the  Judgment  and  from  the  or- 
der overruling  the  motion  for  a  new  trial. 

The  plaintiff  claims  that  he  was  one  of 
the  incorporators  of  the  California  Consoli- 
dated Mining  Company,  and  subscribed  for 
333,333  shares  of  the  capital  stock  of  said 
company,  which  shares  were  Issued  and  de- 
livered to  the  plaintiff;  that  216,667  shares 
of  said  stock  were  indorsed  in  blank  by  the 
plaintiff,  and  were  deposited  with  James 
VUes  <A  Chicago,  DL,  for  tlie  purpose  of 
sale;  tiiat  J.  H.  McClairai  ot  Flttsbu^, 
Pa.,  was  engaged  In  negoUationB  fca*  the  pur^ 
chase  of  a  majority  of  the  stock  of  the  Cal- 
ifornia OonsoUdated  Mining  Oompany  and 
otlier  mining  cUUms  adjoining  for  the  pur- 
pose <tf  oiganliiiig  a  corporation  and  pro- 
moting the  devdopment  of  said  propoty; 
that '  McClarren  opened  negotiations  with 
Vlles  and  this  plaintiff  for  the  purchase  of 
the  maJorlQr  of  tlie  capital  stock  of  the  said 
Gallfomla  Omsolldated  Mining  Company, 
said  VUes  and  the  plaintUf  b^g  the  prin- 
cipal atockhdldeni  of  said  company,  and  that 
said  stock  was  deposited  by  this  plaintiff 
with  Tiles  at  the  request  of  McClarren,  with 
instractionB  to  deliver  the  same  to  McClar- 
ren or  upon  bis  order  upon  the  payment  to 
said  VUes  for  said  stock  of  the  sum  of  10 
cents  per  share,  to  wit,  (21,066.70;  that  Mc- 
Clarren knew  that  the  plaintiff  was  the 
owner  of  said  stock,  and  that  Vlles  was  act- 
ing solely  and  only  as  the  agent  of  the  plain- 
tiff; that  on  March  28,  1900,  Vllea  sold., 
transferred,  assigned,  and  delivered  the  said 
216,667  shares  of  stock  to  McClarren,  as  trus- 
tee for  the  defendant,  and  that  said  Mc- 
Clarren took  and  accepted  said  stock  from 
said  Vlles,  and  caused  the  same  to  be  duly 
transferred  upon  the  books  of  the  corpora- 
tion into  the  name  of  McClarren,  trustee, 
for  the  defendant,  and  afterwards  caused 
the  defendant  to  be  Incorporated,  and  there- 
after conveyed  said  216,667  shares  to  the  de- 
fendant; that  neither  McClarren  nor  the 
defendant  has  paid  the  purchase  price  for 
said  stock,  and  the  same  Is  due,  for  which 
Judgment  la  demanded. 

The  defendant  admits  that  the  plaintiff 
was  a  subscriber  for  333,333  shares  of  the 
capital  stock  of  the  California  Consolidated 
Mining  Company,  but  denies  that  such  stock 
was  ever  issued  and  delivered  to  the  plain- 
tiff, and  denies  that  the  plaintiff  was  the 
owner  of  216,667  shares,  or  that  the  same 
were  Indorsed  in  blank  by  plaintiff  and  de- 
posited with  VUes  for  sale;  admits  that  J. 
H.  McClarren  was  engaged  In  negotiating 
for  the  purchase  of  a  majority  of  the  stock 
of  the  California  Consolidated  Mining  Com- 
pany and  opened  negotiations  with  James 
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VUes,  but  denies  that  UcCHamn  ever  bad 
any  negotlatloDB  witb  the  plaintiff,  and  de- 
nies that  yiles  was  InBtrncted  to  deliver 
said  stock  to  McGlarren  or  to  his  order  up- 
on the  paynwDt  to  Vlles  of  the  Bum  of  10 
cents  per  share,  to  wit,  $21,066.70;  denies 
that  McCIarren  knew  that  the  plaintiff  was 
the  owner  of  said  stock,  and  that  Vlles  was 
acting  solely  and  only  as  tba  agent  of  plain- 
tiff; denies  that  on  March  28,  IWfS,  Vlles 
sold,  transferred,  assigned,  or  dellvtoed  said 
certlflcateB  of  stock  to  McCIarren,  or  that 
BbiClarren  took  or  accepted  said  stock  from 
VUes,  or  caused  the  same  to  be  transferred 
apon  the  books  of  the  corporation  In  the 
name  of  McCIarren.  trustee;  denies  that 
McCIarren  thereafter  conveyed  to  the  de- 
fradant  the  said  216,667  shares  of  stock  In 
the  California  Consolidated  Mining  Com- 
pany, or  that  the  defendant  has  since  been 
or  now  Is  the  owner  thereof;  admits  that 
the  stock  has  never  been  paid  for  either  by 
the  defendant  or  McCIarren,  and  alleges: 
That  they  refused  to  pay  for  the  same;  that 
in  the  year  1904  J.  H.  McGlarren,  acting  as 
trustee,  beftan  negotiations  with  James  Vilea, 
Jr.,  the  president  of  the  California  Consoli- 
dated Mining  Company,  tor  the  purchase  of 
a  majority  of  the  shares  of  the  capital  stock 
of  that  company,  and  that  VUes  represented 
to  McCIarren  that  said  company  owned  va- 
rious assets  Including  the  title  to  the  Cali- 
fornia lode  mining  claim,  free  and  clear  of 
all  incumbrances,  and  with  this  understand- 
ing McCIarren  took  an  option  from  said 
Vlles  for  the  purchase  of  the  majority  of 
the  stock  of  said  company;  that  such  deal- 
ings were  exclusively  with  Vlles  Individual- 
ly and  as  president  of  the  California  Con- 
solidated Mining  Company,  and  that  Vlles 
had  such  stock  In  his  possession;  that  dur- 
ing the  life  of  the  option  McCIarren  dis- 
covered that  a  i»/i9  Interest  In  the  Califor- 
nia lode  mining  claim,  together  with  said 
shares  of  stock  in  the  California  Consolidat- 
ed Mining  Company  which  had  been  or  were 
to  be  issued  in  payment  therefor,  had  been 
attached  by  the  receiver  of  the  Coeur  d'AJene 
Bank  In  a  suit  of  the  said  bank  against  one 
George  B.  McAulay,  and  that  Vlles  repre- 
sented and  agreed  that  the  said  litigation 
would  be  disposed  of,  and  any  and  all  liens 
against  the  Interest  satisfied  or  dis- 

posed of,  and  that  he  would  give  good  title 
to  all  the  shares  of  stock  which  he  agreed 
to  sell;  and  that,  in  the  event  the  California 
Consolidated  Mining  Company  should  by 
reason  of  said  litigation  lose  the  said  i"/is 
interest  In  the  California  lode  mining  claim, 
all  shares  of  stock  which  had  been  Issued  In 
payment  of  the  said  ^'/it  Interest  should 
not  be  outstanding  against  the  company, 
but  should  be  surrendered  for  cancellation, 
and  that  Vllea  stated  that  be  bad  all  of  said 
shares  amounting  to  216,667  In  bla  posses- 
sion as  president  of  the  California  Consoli- 
dated Mining  Company,  and  that  bis  under- 
standing and  agreement  with  the  company 


was  that  these  shares  were  held  by  him  as 
a  guaranty  that  the  said  "/is  Interest  in 
the  Callfwnla  lode  mining  claim  should  be 
transferred  and  assigned  to  salh  company 
free  and  clear  of  all  Incumbrances,  and  that 
said  216.667  shares  of  stock  are  the  same  as 
are  referred  to  In  the  plaintiff's  complaint, 
and.  with  said  understanding  and  upon  said 
conditions,  said  MeCSarren  agreed  to  pnr^ 
chase  the  stock  offered  by  said  Vlles, 
amonntlng  in  all  to  030,000  shares,  and  at 
various  times  made  payments  upon  said 
contract;  that,  relying  upon  Vlles'  abllily 
to  perform  bla  part  of  said  cmtract,  Vlles 
about  March  28,  1006.  caused  a  certlflcato 
of  stock  to  be  prepared  for  913,334  shares 
In  tiie  name  of  J.  H.  McGlarren,  bat  that 
said  stock  was  not  delivered  to  McGlarren 
nor  accepted  by  him,  but  was  held  by  VUes 
pending  the  final  completlcm  of  the  contract; 
that  at  the  time  said  stock  was  made  out 
the  Utlgatlon  Involving  the  Intwest 
was  still  In  progress;  that  on  November  13, 
1905,  McCIarren  tendered  to  said  VUes  the 
balance  of  the  purchase  price  agreed  upon 
and  demanded  compliance  upon  bis  part  of 
said  contract,  and,  being  unable  to  comply 
with  the  terms  of  said  contract,  agreed  with 
McCIarren  that.  If  be  would  then  pay  for 
the  balance  of  the  stock,  Vllea  would  de- 
liver the  same  to  McCIarren.  and  would 
place  the  218,667  shares  of  stock  in  contro- 
versy In  escrow,  McCIarren  to  place  the 
money  agreed  to  be  paid  therefor  also  In 
escrow  upon  a  joint  agreement,  whereby  tlie 
stock  and  money  were  to  be  disposed  of  un- 
der certain  conditions,  embodying  the  terms 
of  the  agreement  and  underatanding  upon 
which  the  original  contract  for  the  purchase 
of  the  majority  of  the  stock  had  been  made; 
that  said  agreement  was  prepared  and  the 
stock  and  cash  deposited  with  the  Colonial 
Trust  Company  of  Pittsburg,  Pa.,  and  the 
balance  of  the  980.000  shares  of  stock  was 
Issued  to  the  Pittsburg  Lead  Mining  Com- 
pany; that  thereafter  the  i'/i6  Interest  in 
the  California  lode  mining  claim  was  sold 
by  the  sheriff  of  Shoshone  county  In  satis- 
faction of  Hens  referred  to  In  the  contract 
In  escrow,  and  a  certified  copy  of  the  record 
of  such  litigation  was  submitted  to  the  Col- 
onial Trust  Company,  and  demand  made  ap- 
on It  by  McCIarren  for  the  return  to  him  ot 
the  money  deposited  and  to  deliver  the  cer- 
tificate for  216,667  shares  to  the  ofllcials  of 
the  California  Consolidated  Mining  Company 
for  cancellation;  that  the  Colonial  Trust  Com- 
pany refused  to  take  action  In  the  matter, 
and  thereupon  a  bill  in  equity  was  filed  In 
the  court  of  common  pleas  No.  2  of  Alle- 
gheny county,  Pa.,  a  court  of  competent 
jurisdiction,  wherein  McCIarren.  trustee  for 
the  defendant,  was  complainant  and  the 
Colonial  Trust  Company  and  James  VUes 
were  respondents;  that,  after  said  bill  of 
complaint  had  been  served.  J.  P.  Keane,  the 
plaintiff  In  this  action,  appeared  in  court 
by  attorney  and  filed  a  petition  to  Intor- 
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Ten«,  alleging  that  be  had  been  the  owner 
of  the  216,667  Bhares,  and  that  Viles  had 
exceeded  his  authority  as  agent,  and  that 
he,  Keane,  was  entitled  to  the  proceedB  of 
the  allied  sale  of  stock;  that  after  hearing 
the  court  made  an  order  granting  the  prayer 
of  the  petitioner,  and  gave  Keane  permis- 
sion to  file  an  answer  or  cross-hlll,  and  aft- 
erwards made  a  decree  against  Keane  pro 
oonfesso,  and  entered  a  decree  directing 
that  the  216,667  shares  of  stock  be  surren- 
dered to  the  officials  of  the  California  Con- 
solidated Mining  Company  for  cancellation 
and  the  money  be  returned  to  McClarren, 
trustee;  that  the  claims  of  Keane  In  this 
action  have  already  been  adjudicated  by  a 
court  of  competent  Jurisdiction. 

It  will  thus  be  seen  the  plaintiff  contends 
that  he  and  Vlles,  his  agent,  made  a  con- 
tract by  which  the  plaintiff  sold  to  McGlar^ 
ren,  trustee  for  the  defendant,  the  216,667 
shares  of  stock,  with  other  stock  In  the  Cali- 
fornia Oonsolidated  Mining  Company,  for 
fbe  sum  of  10  cents  per  share,  and  that 
such  8to<^  was  delivered  to  McClarren,  trus- 
tee for  the  defendant,  and  transferred  on  the 
books  of  the  California  Company  'and  a  cer- 
tlficate  for  such  stock  Issued  to  said  McCSar- 
r«n  as  trustee,,  and  that  the  defendant  has 
not  paid  therefor. 

Hie  defCTdant  contends  that  he  had  no 
negotiations  with  plaintiff  for  the  purchase 
of  such  stock,  but  did  enter  Into  a  contract 
with  Vlles  for  the  purchase  of  stock  In  the 
Gallfomla  Company,  with  the  understand- 
ing and  agreement  that  the  title  to  all  stock 
should  be  clear  and  free  of  all  liens  and 
dear  of  all  Incumbrances;  that  the  stock 
<Aalined  to  have  been  owned  by  the  plaintiff 
was  not  delivered  to  the  plaintiff  for  the 
reason  that  the  Interest  in  the  California 
lode,  for  which  such  stock  was  to  be  Issued, 
waa  InTolved  In  litigation,  and  that  the  stock 
was  not  to  be  delivered  until  such  litigation 
was  terminated  and  In  favor  of  the  plaintiff, 
and,  because  snch  Interest  was  involved  in 
litigation,  Ylles  was  nnable  to  deliver  such 
stock  to  the  defendant,  and  nnable  to  com- 
ply with  his  part  of  the  contract;  and  that 
thereafter,  in  view  of  such  litigation,  Vlles 
and  McClarren  entered  Into  an  agreement 
whereby  such  sto<^  and  the  purchase  price 
were  deposited  In  escrow  to  await  the  deter- 
mination of  such  litigation,  and  that  such  lit- 
igation was  afterwards  determined  adversely 
to  the  interests  of  plaintiff;  that  thereafter 
an  action  was  brought  in  a  court  of  compe- 
tent Jurisdiction  In  Pennsylvania  by  McClar- 
ren against  the  defendant  and  the  escrow 
holder,  In  which  the  plaintiff  herein  asked 
-to  intervene,  end  which  was  granted,  in 
which '  Judgmmt  was  entered  against  the 
irtalntlff  pro  confesso  and  in  favor  of  the  de- 
fendant, ordering  the  return  of  the  money 
deposited  by  McClarren  and  the  surrender 
for  cancellation  of  the  216,667  shares  of  stock 
In  the  California  Company. 

It  appean  man  the  record  that  In  the  suit 


brought  in  the  Pennsylvania  court  the  plain- 
tiff herein'  filed  a  X)etltlon  to  Intervene  and 
was  given  permission  by  the  court  to  file  an 
answer  or  cross-complaint,  but  never  filed 
such  pleading  or  appeared  further  In  such 
action.  Upon  the  part  of  the  respondent,  It 
is  contended  that  the  Judgment  rendered  In 
said  action  is  res  adjudlcata  as  to  the  sub- 
ject-matter of  controversy  In  this  case,  while 
the  appellant  contends  that  the  rights  of 
Keane  were  not  Involved  In  said  action,  that 
he  was  not  a  party  to  the  suit,  and  that  the 
Judgment  therein  In  no  way  estops  him  from 
maintaining  this  action.  Keane  testified  to 
aubstantially  the  facts  as  all^^  In  his  com- 
plaint, and  it  further  appeared  from  the  evi- 
dence that  after  It  was  claimed  the  contract 
was  made  with  reference  to  the  sale  of  the 
California  stock  to  McClarren  that  a  stock 
certificate  in  such  company  was  Issued  In 
the  name  of  McClarren,  and  the  stock  trans- 
ferred on  the  books  of  the  company.  There 
was  other  doctuuentary  evidence  In  the  way 
of  correspondence  which  toided  to  corrobo- 
rate the  evidence  of  Keane.  On  the  other 
hand,  the  evidence  of  Vlles,  McClarren,  and 
Gerwig,  and  the  documentary  evidence  In- 
troduced by  the  defendant,  tended  very 
strongly  to  support  the  poei^on  maintained 
by  the  defendant  Thus  the  evidence  offered 
presented  a  ver7  strong  conflict  If  the  tes- 
timony of  Keane  and  the  facts  tending  to 
«>rroborate  him  are  to  be  believed,  then  he 
was  entitled  to  recover  In  this  action.  If, 
upon  the  other  hand,  the  evidence  of  the  wit- 
nesses for  the  defendant  and  the  document- 
ary evidence  tending  to  corroborate  than  be 
believed,  then  tiu  Jadgmwt  ahonld  have  been 
for  the  defendant  With  this  state  of  the 
record.  It  was  clearly  error  for  the  trial 
court  to  take  the  case  away  from  the  Jury, 
and  arbitrarily  Instruct  them  to  find  a  ver- 
dict for  the  defendant 

The  pleadings  presented  an  Issue  of  fact 
and  there  was  evidence  which  tended  to  sup- 
port the  all^ations  of  the  complaint,  and  it 
was  necessary  to  determine  such  Issue  of  fact 
in  order  to  determine  whether  the  plaintiff 
or  the  defendant  should  recover  in  this  ac- 
tion. An  instruction  which  directs  the  vet^ 
diet  of  the  Jury  for  the  defendant  has  the 
same  effect  as  the  sustaining  of  a  motion  for 
a  nonsuit,  and  admits  the  truth  of  the  plain- 
tiff's evidence  and  every  Inference  of  fact 
that  can  be  legitimately  drawn  thereftom, 
and  is  to  the  eff^  tliat  there  Is  no  evidence 
supporting  the  plaintiff's  case,  and  that  the 
evidence  would  not  support  a  verdict  even  If 
found  for  the  plaintiff.  There  being  evidence 
tending  to  prove  the  allegations  of  the  com- 
plaint, such  Instruction  was  erroneous.  Bl8<^ 
V.  City  of  Lewlston,  2  Idaho  (Hash.)  276,  18 
Pac.  80 ;  Lewis  v.  Lewis,  3  Idaho  (Hash.)  64C, 
38  Pac.  88 ;  Kansteluer  v.  Clyne,  6  Idaho,  6^ 
46  Pac.  1019 ;  Simpson  v.  Remington,  6  Idaho, 
681,  59  Pac.  360:  Idaho  Mercantile  Company 
V.  Kalanguin,  7  Idaho,  295,  62  Pac.  925 ;  York 
T.  Fadflc  &  Northern  Bj.  Oo^  8  Idaho,  B74, 
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^  Pac.  1042;  Idaho  Comatocb  Mining  & 
MilllDg  Co.  V.  Lundstrum,  9  Idaho,  257,  74 
Pac.  975;  Small  v.  Harrington,  10  Idaho, 
499.  79  Pac.  461;  Later  t.  Haywood,  12 
Idaho,  78,  85  Pac.  494;  Adama  v.  Bunker 
Hill,  etc.,  Mining  Co.,  12  Idaho,  637,  89  Pac. 
624,  11  U  R.  A.  (N.  S.)  SU ;  Pllmer  v.  Boise 
Traction  Co.,  14  Idaho,  327,  94  Pac.  432,  15 
L.  K.  A.  (N.  S.)  254,  125  Am.  St  Rep.  ICl ; 
ColTln  &  Rlnard  v.  Lyons,  IS  Idaho,  180,  96 
Paa  572. 

NumerouB  objections  were  made  to  the  In- 
troduction of  certain  evidence.  In  which  wit- 
nesses were  asked  to  recite  certain  facta 
which  were  matters  of  record  and  appeared 
In  written  instruments,  without  first  showing 
the  loss  of  such  records  or  Instruments  and 
Inability  to  produce  the  same.  This  evi- 
dence should  not  have  been  allowed  by  the 
court,  as  the  written  documents  or  papera 
were  the  best  evidence. 

Upon  cross-examination,  the  plaintiff  was 
asked  as  to  the  consideration  for  which  the 
stock  In  controversy  was  orl^nally  Issued  to 
him  by  the  California  Consolidated  Mining 
Company.  This  inquiry  was  proper  as  touch- 
ing the  plalntlfTs  ownership  of  said  stock ; 
the  answer  alleging  that  such  stock  was  to 
be  Issued  undej  a  contract,  by  tlie  terms  of 
which  the  stodi  was  not  to  be  delivered  or 
become  the  property  of  the  plaintiff  until  he 
had  made  good  title  to  the  property  for 
which  the  sto<^  was  to  be  Issued.  This  an- 
swer made  the  Inquiry  germane  and  proper 
under  the  Issues.  On  cross-examination  the 
plaintiff  was  asked  this  question:  "Did  you 
on  February  3,  1906,  send  a  paper  to  James 
Vlles  in  Chicago,  with  Instructions  to  Mr. 
VUes  for  depositing  your  stock  with  the  Co- 
lonial Trust  Company  In  Pittsburg,  and  Mr. 
McClarren  for  depositing  the  $16,000  and 
some  hundred  dollars  In  the  bank  to  await 
the  event  of  certain  litigation  then  pending, 
and  you  thereby  released  Mr.  Vlles  as  your 
agent  from  any  further  liability  to  yon?" 
Objection  was  made  to  this  question  nntll 
the  witness  was  shown  the  paper  or  instru- 
ment containing  such  language  for  identifi- 
cation. This  objection  should  have  been  sus- 
tained. Section  6083,  Rev.  Codes,  provides: 
"A  witness  may  also  be  impeached  by  evi- 
dence that  he  has  made,  at  other  times,  state- 
ments Inconsistent  with  bis  present  testimo- 
ny; but  before  this  can  be  done,  the  state- 
ments must  be  related  to  him,  with  the  dr- 
eumatances  of  times,  places  and  persons  pres- 
ent and  he  must  be  asked  whether  he  made 
such  statements,  and  If  so,  allowed  to  ex- 
plain them.  If  the  statements  be  In  writing, 
they  must  be  shown  to  the  witness  before 
any  question  Is  put  to  him  concerning  them." 
People  V,  Chlng  Hing  Chang,  74  Cal.  389,  16 
Pac.  201 ;  People  t.  Lee  Chnck.  78  Cal.  817, 
20  Pac  719. 

The  witness  Keane  was  asked  as  to  his 
connection  with  the  ease  of  California  Con- 
solidated Mining  Company  v.  Manley,  Sher- 
iff, and  his  verification  of  the  pleadln^L 


In  this  we  find  no  error.  There  might  have 
been  some  fact  contained  In  such  pleadings 
which  counsel  desired  to  use  to  contradict  or 
Impeach  the  witness,  and  it  also  may  have 
bad  a  tend^cy  to  show  Keane's  connection 
with  the  is/i«  Interest  In  the  mining  claim 
for  which  the  stock  In  controversy  is  claim- 
ed to  have  been  Issued. 

On  the  cross-examination  of  the  witness 
VIlea,  he  was  asked  as  to  his  understanding 
as  to  when  Keane  should  be  paid  for  his 
stock.  This  question  was  objected  to,  and  the 
objection  should  have  been  sustained,  it 
was  immaterial  what  Keane's  understanding 
was  In  this  matter,  as  the  contract  determin- 
ed how  the  stock  should  be  paid  for;  and  the 
answer  of  the  witness  should  have  been 
stricken  ont  upon  the  motion  made  by  plain- 
tiff. The  same  witness  was  asked  this  ques- 
tion: "You  had  fnil  authority  to  make  that 
agreement  In  escrow  from  Mr.  Keane?"  This 
question  was  clearly  erroneous.  It  was  not 
what  the  witness'  opinion  may  have  been  as 
to  what  his  authority  was  that  determined 
his  authority,  but  such  authority  must  be  de- 
termined from  the  facts.  The  witness  was 
also  asked:  "As  a  matter  of  fact,  Mr.  Vlles, 
didn't  yon  write  Mr.  McClarren  frequently 
on  the  subject  of  the  title  to  Mr.  Keane's 
stock?"  This  Inquiry  calla  for  the  witness' 
statement  as  to  what  he  wrote,  and  Is  hear- 
say. The  writing  was  the  best  evidence,  and 
the  objection  should  have  been  sustained. 

Under  the  answer,  we  think  the  court  did 
not  err  in  admitting  In  evidence  the  articles 
of  Incorporation  of  the  California  Consoli- 
dated Mining  Company  or  the  agreement 
made  between  Keane  and  the  company  as  to 
the  stock  to  be  issued  to  him,  also  the  plead- 
ings, proceedings,  and  Judgment  In  the  case 
of  the  California  Consolidated  Mining  Com- 
pany V.  Manley.  Sheriff,  and  the  pleadings, 
proceedings,  and  judgment  In  the  case  of 
Kerns,  Receiver,  v.  McAulay  et  ah  These 
records  were  admissible  as  touching  the  own- 
ership of  Keane  of  the  stock  claimed  by  him. 

Counsel  for  appellant  suggest  in  their 
printed  brief  that  the  reason  the  trial  conrt 
gave  the  peremptory  Instruction  to  find  for 
the  defendant  was  that  In  the  opinion  of  the 
court  the  matters  In  controversy  in  this  ease 
were  res  adjudlcata  by  the  Judgment  enter- 
ed In  the  Pennsylvania  court.  The  record  in 
the  Pennsylvania  court  was  offered  and  re- 
ceived in  evidence  over  the  objection  of  ap- 
pellant, and  the  ruling  of  the  court  Is  as- 
signed as  error.  An  examination  of  this  reo> 
ord  shows  that  the  action  was  brought  by 
J.  H.  McClarren,  Trustee  for  the  Pittsburg 
I,ead  Mining  Company,  v.  Colonial  Trust 
Company  and  James  Vlles,  Jr.  On  Septem* 
ber  22d,  the  minutes  of  the  court  show  that 
Joseph  P.  Keane  filed  a  petlticm  to  Intervene, 
and  that  the  same  was  granted  on  condition 
that  the  said  Joseph  P.  Keane  file  his  an- 
swer or  cross-bill  or  both  within  15  days  from 
date.  On  October  29th  the  record  shows:  "It 
appearing  that  on  the  22d  day  of  September, 
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1906,  one  3.  P.  Keane  was  gntDted  permlB- 
sion  to  Intervene  as  a  party  defendant  on 
condition  that  he  flie  an  answer  or  cross-bill 
within  15  days,  and  It  further  appearing  that 
more  than  15  days  have  elapsed  and  that  no 
answer  or  cross-blU  has  been  filed  by  said 
J.  P.  Keane,  on  motion  a  decree  Is  Entered 
against  J.  P.  Eeane  pro  confeBSO."  This  Is 
the  only  mention  made  Id  the  minutes  of  the 
court  of  the  decree  of  3.  P.  Keane  or  his 
connection  with  such  action  or  proceeding. 

The  bill  of  complaint  filed  in  such  action 
In  effect  alleged  that  McClarren,  acting  as 
trustee  for  the  Pittsburg  Lead  Mining  Con> 
pany,  entered  Into  an  agreement  with  James 
Viles,  Jr.,  by  correspondence,  under  the  terms 
of  which  there  was  to  be  deposited  with  the 
Colonial  Trust  Company  by  McClarren  fl6,- 
687.46  and  by  Ylles  a  certificate  for  216,067 
shares  of  the  capital  stock  of  the  California 
Consolidated  Mining  Company;  that,  in  pur- 
suance of  such  agreement,  the  stock  and  cash 
were  deposited  and  accepted  by  the  Colonial 
Trust  Company  under  the  terms  set  forth  In 
the  contract;  that  one  of  the  conditions  In 
the  contract  was:  "Should  the  amount  re- 
quired to  remove  within  mentioned  liens 
from  the  of  the  California  lode  claim 

be  greater  than  the  sum  of-  $22,587.46,  then 
the  said  Colonial  Trust  Company  shall  rede- 
liver said  sum  of  $16,587.46  to  J.  H.  McClai^ 
ren,  trustee,  and  shall  deliver  said  certificates 
for  216,667  shares  of  capital  stock  of  the 
California  Consolidated  Mining  Company  to 
the  officials  of  said  company  for  cancella- 
tion"— that  since  said  certificate  and  money 
were  so  deposited  the  said  Interest  in 

the  California  lode  clalni  was  sold  by  the 
sheriff  of  Shoshone  county,  Idaho,  in  satis- 
faction of  the  liens  referred  to  amounting 
to  958,950.76;  that  a  record  of  such  sale  was 
presented  to  the  trust  company  and  demand 
made  for  the  return  of  the  money  and  the 
surrender  of  the  certificates  for  cancellation; 
that  the  trust  company  refused  to  comply 
with  such  demand.  This  record  was  clear- 
ly Inadmissible,  .and  In  no  way  affected  or 
adjudicated  the  rights  of  Keane  to  the  stock 
in  controvwsy  in  this  case.  Keane  filed  a 
petition  to  intervene.  This  petition  was 
granted  on  condition;  the  condition  being 
that  be  file  an  answer  or  cross-bill  within 
16  days.  Under  this  condition,  if  he  failed 
to  file  the  answer  or  cross-bill  within  the 
time,  then  he  had  no  right  to  Intervene,  and, 
having  failed  to  file  an  answer  or  cross-bill 
within  the  15  days  under  the  order  of  the 
court,  he  did  not  Intervene  and  had  no  right 
to  intervene,  and  the  judgment  of  pro  confes- 
so  could  mean  no  more  than  that  It  was  a 
Judgment  against  him  as  to  his  right  to  in- 
tervene. It  certainly  was  not  a  Judgment 
which  adjudicated  or  settled  any  right  he 
might  have  had  as  to  the  216,667  shares  of 
9botk  In  the  California  Company  or  the  right 
to  recoref  the  purchase  price  for  an  alleged 
■ale  to  McClarren,  trustee  for  the  defendant 
company.  The  basis  upon  whl(^  ftn  adjadl- 

ioep.-fi 


cation  bars  a  further  action  Is  that  the  same 
question  or  matter  was  actually  and  directly 
In  issue  and  Judicially  determined  In  the  for- 
mer suit  between  the  same  parties  or  tbelr 
privies  by  a  court  of  competent  Jurisdiction. 
Elliott  T.  Porter,  6  Idaho,  684,  69  Pac.  360; 
Kester  v.  Scbuldt,  11  Idaho,  663,  85  Pac.  974; 
Hilton  V.  Stewart,  15  Idaho,  150,  96  Pac. 
579;  Black  on  Judgments,  (  536;  Kem  et  al. 
V.  Wilson,  82  Iowa,  407,  48  N.  W.  919. 

It  readily  appears  from  the  record  of  the 
Pennsylvania  court  that  the  ownership  of 
the  stock  in  the  California  Company  or  the 
character  or  nature  of  the  contract  made 
with  McClarren  for  the  sale  of  the  stock  or 
the  authority  of  Vlles  to  make  the  contract 
claimed  to  have  been  made  with  McClarren 
were  In  no  way  Involved  In  the  Issues  In  that 
case  or  adjudicated  or  In  a  condition  to  be 
adjudicated  under  the  pleadings,  lliese, 
however,  are  the  vital  Issues  presrathd  by 
the  pleadings  in  this  case.  Mr.  Black  in  vol- 
ume 2,  i  699,  says:  "Wherever  we  find  the 
essential  characteristics  of  a  Judgment  of 
nonsuit,  whatever  may  be  the  language  em- 
ployed In  the  record-entry,  the  same  trait  <3t 
Inconclusivraess  attaches  to  the  adjudication. 
Thus,  for  example,  the  entry  of  *nelther  par- 
ty' [proceeds  further  with  the  action]  Is  no 
evidence  of  an  adjudication  of  the  merits, 
and  DO  bar  to  a  future  action.  It  is  merely 
equivalent  to  a  nonsuit  and  default  by  con- 
sent So,  where  the  record  shows  that  the 
plaintiff  failed  to  appear  and  bis  writ  was 
'abated  and  dismissed,'  the  defendant  recov- 
ering (5  and  costs,  this  amounts  to  mote  than 
a  nonBult,  and  will  not  bar  a  second  action. 
Again,  a  Judgment  simply  dismissing  the  de> 
mand  of  an  Intervener  on  the  ground  that 
he  was  absent  and  not  r^reeented  at  the 
trial  of  the  cause  cannot  support  the  plea  of 
res  adjndlcata.  The  Judgment  is  strictly  <m« 
of  nonsuit'"  The  record  of  the  Penusyl- 
vnnla  court  is  conclusive  only  as.  to  the  plaln- 
tlfTs  right  to  Intervene  In  that  action.  The 
filing  of  a  petition  to  intervoie  Is  not  an  In- 
tervention. This  clearly  appears  from  the 
record  presented,  as  It  Is  provided  therein 
that  he  might  Intervene  by  "filing  an  answer 
or  cross-bill."  The  Intervention  then  under 
this  order  took  place  only  upon  filing  an  an- 
swer or  cross-bilL  He  did  not  become  a  par- 
ty to  the  action  by  reason  of  not  having  com- 
plied with  the  order  of  the  court  The  effect 
of  the  Judgment  was  merely  to  nonsuit  him 
as  to  the  right  to  Intervene.  It  was  not  an 
adjudication  of  the  matter  Involved  In  this 
case.  Gummer  v.  Omro,  60  Wis.  247,  6  N.  W. 
885 ;  Swan  Lend  &  Cattle  Co.  v.  Frank,  148 
U.  S.  603,  13  Sup.  St  691,  37  L.  Ed.  677; 
Walters  v.  Wood,  61  Iowa,  290,  16  N.  W. 
116.  The  latter  case  we  think  clearly  dis- 
poses of  this  question  as  to  the  admissibility 
of  the  Pennsylvania  Judgment  The  court 
says:  "The  material  question  In  the  case  in 
our  Judgment  is  whether  any  Issue  was  Join- 
ed betwe^  the  defendants  In  the  Pickering 
action  which  could  be  tried  and  determineO. 
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*  *  *  Persoiui  not  made  parties  may  In- 
teiTOie  and  bare  theit  rlgbts  adjudicated, 
and  defendanta  may.  at  betwem  tfaemselTea, 
have  their  rights  adjodlcated.  Bat  tiiere 
must  ordinarily  be  some  pleading  filed  by 
some  defendant  which  demands  relief  against 
a  codefendant  In  the  action  tnongbt  by 
Pickering  no  cross-petition  was  filed,  nor  was 
any  relief  asked  by  the  plaintiffs  or  defend- 
ant herein  against  each  other."  See,  also. 
Weber  r.  Mlclc,  3S1  111.  saO,  2S  N.  B.  646. 

The  evidence  itf  the  witness  Gerwlg  as  to 
what  took  i^ace  between  McQarroL  and 
Tiles  and  what  oonversatlon  Ih^  had  irttb 
reference  to  the  title  to  the  stod:  in  the 
Oallfomla  Consolidated  Mining  Company 
was  admissible,  bnt  could  not  bind  the  plain- 
tiff in  this  action  unless  it  be  shown  that 
VUes  had  authorl^  to  make  the  statements 
and  agreemrats  claimed  by  the  witness  to 
hsTe  •beoi  made,  and  this  erldenoe  should 
have  been  allowed  and  an  instruction  given 
accordingly.  The  plaintiff  was  asked  what 
he  had  to  say  with  reference  to  iffosecntlng 
the  action  of  the  California  Consolidated 
Mining  C(»npany  r.  Manl^,  Sheriff,  and  re- 
plied: M  tried  to  ee^  McClarren  to  do  so. 
I  wrote  him  aboat  the  matter  of  famishing 
a  soporsedeas  bond.  He  rinsed  to  do  any- 
thing.** These  answers  were  8trl<!ken  oat  on 
motion  of  connstf  for  the  defoidant  This 
was  idearly  error.  Sudi  evidence  was  com- 
petmt,  for  the  reastm  lliat  Eeane  testified 
that,  in  his  ccmTersatlon  with  McClarren, 
HcClarren  agreed  to  take  his  Bto(±  snbject  to 
any  claims,  or  question  about  title,  and  snch 
aridmce  was  pn^r  as  shovring  why  Keane 
prosecuted  snch  salt  If  It  was  ycClarren's 
&aty  to  have  defoided  this  case  and  Keane 
advised  him  of  snch  litigation  and  solicited 
him  to  do  so,  then  such  fact  was  proper  to 
go  to  the  Jury  Cor  the  purpose  of  supporting 
the  testimony  of  Keane  as  to  the  nature  of 
the  contract  made  with  McClarrte  with  ref- 
erence to  the  sale  of  his  stock.  The  court 
did  not  err  in  sustaining  the  objection  of  the 
d^endant  to  the  lntroducti<m  of  the  deed 
fnnn  McClarren  to  Keane  or  to  (3te  consid- 
eration paid  for  such  claims,  as  that  matter 
Jras  entirely  immaterial  in  this  cmitroverqr. 
The  court  did  not  err  in  admitting  in  evl- 
Jence  the  agreement  oBenA,  made  betwem 
Eeane  and  the  California  Consolidated  Min- 
ing Company  with  reference  to  the  issue  of 
the  stock  subscribed  by  him.  Whether  this 
iigreement  was  ever  relied  upon  by  the  par- 
ties was  a  matter  to  be  oonsldo-ed  by  the 
pjTj  In  determining  whether  Keane  was  the 
owner  of  the  stock,  for  which  he  se^  to  re- 
cover the  purchase  price  in  this  action.  Un- 
der this  agreement  the  stock  was  to  be  Is- 
sued to  Keane  In  payment  for  certain  mining 
Interests  to  be  conveyed  to  the  Callfomla 
Consolidated  Mining  Company,  bnt  was  to  re- 
main in  the  custody  of  the  company,  and  not 
delivered  until  Keane  made  a  deed  with  dear 


title  to  said  company;  ye^  notwithstanding 
this  agreement,  It  appears  from  the  evidence 
<a  Keane  that  the  atof^  was  issued  jmd  de- 
Uvwed  to  Keane  and  given  Into  me  posses* 
sion  and  that  he  transmitted  the  same  to 
Vlles  for  dellTery  to  McClarren  upon  pay- 
ment of  the  purdiase  price  thereof.  All 
these  facts  were  proper  to  show  the  title  to 
the  stock  of  Keane^  and  whether  or  not  the 
terms  of  snch  agreement  bad  been  waived 
the  OHnpany. 

Certain  correspondence  between  McClarren 
and  Tiles  with  reference  to  the  stock  con- 
tracted for  by  McClarren  was  offered  and 
admitted  in  evidence  over  the  objection  of 
the  plaintiff.  This  correspondence  was  ad- 
ndSBtbl^  bttt  could  not  bind  the  plaintiff 
unless  Tiles  had  antiKul^  to  act  as  there- 
in indicated,  and  the  court  should  have  ad- 
mitted such  evidence,  and  instructed  the 
Juiy  that  auCh  evidence  shoald  have  been 
considered  by  them  only  In  case  they  found 
Tiles  had  authority  to  do  the  things  rtferred 
to  in  such  oeorespondaioe.  Ttie  tranacr^  In 
this  case  contains  the  memorandum  of  costs 
and  dlsbarsements,  a  notice  ot  motion  to  re- 
tax  the  same,  the  motion  to  retaz,  ord» 
allowing  costs,  and  a  bill  ot  exceplionB  show- 
ing the  rallng  of  Vb»  court  thereon.  Upon 
the  hearing  of  this  case  In  thto  court  conn- 
s' for  respcmdoit  moved  to  strike  such  mat 
ter  from  the  transcript  npon  the  ground  that 
said  Instruments  an  not  prc^erly  a  part  of 
the  tranaoipt  on  aiq»eal  herein.  This  mo- 
tion must  be  sustained.  An  ordw  made  iv 
the  court  after  Judgment  taxing  costo  Is  an 
order  from  which  a  separate  appeal  Is  al- 
lowed, and  an  appeal  from  the  Judgment  does 
not  present  to  this  court  for  review  the  ac- 
tion of  the  court  In  taxing  costo;  and  the 
memorandum  of  costs  and  the  motion  to  re- 
tax  are  not  properly  a  part  of  the  record  on 
appeal  from  the  Judgment  Subdivision  8,  ( 
4807.  4912,  Rev.  Codes;  Campbell  v.  First 
National  Bank,  13  Idaho.  95,  88  Pac.  6S9; 
Empire  Gold  Mtn.  Co.  v.  Bonanza  Oold  Mln. 
Co..  67  Cal.  406^  7  Pac.  810;  Torba  v.  Dobner. 
00  Cal.  837,  27  Pac  185. 

The  other  questions  and  obJectlMis  appear- 
ing in  the  record  we  think  are  not  well  taken. 

The  Judgment  Is  reversed  and  a  new  trial 
ordered.   Costs  awarded  to  appelant 

SULUTAN.  a  X,  and  AILSHIQ,  J.,  con- 
cur. 


a?  Idaho,  nm 

MelNTOSH  t.  OREGON  R.  &  NATI6ATI0N 

CO. 

(Sapzeme  Coart  of  Idafaa    Oct  28,  1909.) 

1.  Oabbibbs  (H  147,  160*)  —  Cabbiaok  or 
Goods— LniiTAiioN  or  Liabilitt  as  In- 

8UBBB. 

A  common  carrier  may  limit  its  strict  com- 
mon-law liability  as  an  Insater  in  snch  man- 
ner as  the  law  can  recognise  as  reasonable  and 
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BOt  inconsistent  with  soand  poblle  policy,  bnt 
cannot  aialie  a  contract  exempting  the  carriei^ 
from  tt^igence. 

[Sd.  Note.~FoT  other  caaca,  ae«  Oarrien, 
OenL  Die. Jl  637-040^  646-048^  «64-«68;  Dee. 
Dig.  H  STTIOO.*] 

2.  Cabuebb  (i  147*)— Oabbuqm  ov  Oooiw— 
ZiUiTATioii  or  LiABii.rrr  ab  Inbubsb. 
Such  contxaet  muat  be  reasonable,  and 

Bnat  hare  eonw  eonslderatioii  to  anroort  1^  and 

not  be  oiipoeed  to  public  policy. 
tBd.  Note.— For  other  caae%  aee  Oarriers, 

Oent  Dlr  11  687-<Ma  640-648;  Dm:^  Dig.  { 

147.*] 

8.  Gabbikbs  (I  89*)— O&Biuai  of  Ooodb— 

LlABLLTTT. 

A  xailzoad  company,  engaged  In  the  bosi- 
neai  ot  common  carrier,  le  bound  under  the 
common  law  to  receive  and  carry,  within  the 
cIbbb  of  goods  it  Is  engaged  in  ferrying,  such 
goods  as  are  tendered  for  that  parpoee,  and,  In 
the  absence  of  a  Qwcial  contiact.  to  cany  them 
with  the  fnll  commoD-law  lla&Ul^  oi  a  common 
carrier. 

[Qd.  Note.— For  other  cases,  see  Oaiilen, 
Gent  Dig.  |  86;  Dec  Dig.  !  ^.*] 

4^  Oabbjobb  (V  132*)— Oabbzaqi  of  OooDfr- 
DirrEBBnz  Oontbaots— Dutt  of  Ca&bibb 
'  TO  Show  Contbact  Made. 

When  a  shipper  goes  to  a  carrier  with  a 
Tiew  of  making  a  shipment,  and  the  carrier  has 
different  kinds  of  contracts,  one  by  which  the 
carrier  insures  the  goods  shipped,  and  the  other 
by  which  the  shipper  aasumea  all  risk,  it  is  in- 
combent  upon  the  carrier  to  show  the  contract 
actually  made. 

[EU.  Note.— For  other  casea,  ■a*  Carrien, 
Dec  Dig.  8  132.*] 

&  Gabbiebs  (|  154*)— Cabbiaqb  of  Ooodb— 
Waives  or  Liability— Consideration. 
The  fact  Uiat  the  railroad  company  accepts 
the  goods  and  agrees  to  ship  them  is  not  a  saffi- 
dent  consideration  for  the  waiver  on  the  part 
of  the  shipper  <^  the  carrier's  liability  as  In- 
•nier.  There  must  be  some  other  eonslderatioii, 
ouch  as  a  reduced  rate. 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Cent  Dig.  H  641-645,  667;  Dec  Dig.  |  154.*] 

6L  Gabbiebb  (I  154*)— Cabbiau  of  Ooodb— 

Ldcitation  or  Liability. 

A  bill  of  lading,  which  in  terms  Is  a  re- 
ceipt for  the  goods  to  be  transported,  which 
contains  a  statement  that:  "This  contract,  and 
the  responsibilities  of  the  parties  hereto,  is  lim- 
ited and  controlled  by  the  conditions  printed  on 
the  back  hereof ;  as  also  by  the  terms  snd  con- 
ditions of  this  company's  printed  tariffs,  which 
are  hereby  declared  to  be  an  essential  part  to 
this  contrac^i— and  upon  the  hack  of  such  bill 
of  lading  is  the  statement  that  the  goods  men- 
tioned are  received  for  carriage,  subject  to  the 
condition  that  the  carrier  shall  not  be  liable 
for  any  loss  or  damage  by  fire,  does  not  show 
upon  its  foce  any  cooaideratimx  for  such  ex- 
emption, and  sncb  exemption  ia  void  as  against 
the  shipper,  imlesa  it  be  shown  tor  other  evi- 
dence tnat  there  was  a  consideration  for  nich 
exemption. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  U  641-64B;  Dec  Dig.  {  164.*] 

7.  Cabbibbs  n  164*)— Cabbiaoe  or  Ooodb— 
Contbaci— LnuTATiON  or  Liabujty. 

Where  the  evidence  does  not  show  that  the 
agent  of  the  carrier,  or  the  shipper,  knew  that  a 
special  rate  would  be  given,  or  was  given,  as  a 
condition  for  an  agreement  apon  the  part  of 
the  shipper  tltat  the  carrier  snoald  be  exempt 
from  liaDllity  for  loss  by  fire,  it  is  not  error  to 
sustain  an  objection  to  the  question  propounded 
to  a  clsrk  in  the  general  freight  department 


of  such  carrier  that  such  company  bad  in  force 
and  effect  two  rates,  one  by  which  a  less  rata 
waa  charged,  upon  conditim  tiiat  ttie  shipper 
waive  the  rij^t  to  bold  the  carrier  liable  lor 
loss  by  fire,  than  was  charged  where  no  such 
condition  was  embraced  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Carriers 
Dec.  Dig.  {  164.*] 

8.  Gabbiebb  (|  168*)— CABUAas  or  Good*— 
<Sfeoial  Contbaot  —  BuRDKir  TO  Show  — 
Ldcitation  or  Liabiutt— Cohsidebatioh, 
Where  a  special  contract  Is  pleaded  ss  a 
defense  In  an  action  to  recover  damages  for 
loss  of  goods  by  a  common  carrier,  the  bardev 
of  proof  is  upou  the  carrier  to  prove  the  coft* 
tract,  and  to  prove  a  consideration  therefor; 
and  the  mere  fact  that  the  shipper  accepts  a 
bill  of  lading  containing  conditions  of  exemp- 
tion, without  such  contract  showing  a  consider- 
ation therefor,  does  not  presume  a  considera- 
tion. 

[Ed.  Note.— For  otiier  cases,  see  Garriecs, 
Gent  Dig.  H  722-725 ;  Dec  Dig.  {  168.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone  Coun- 
ty ;  W.  W.  Woods,  Judge. 

Action  by  Bwen  McIutOBh  against  the  Ore- 
gon Railroad  &  Navigation  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  A£- 
flrmed. 

Featherstone  it  Fox  and  W.  A.  Robbing. 
tot  appellant  J.  B.  Oyde,  for  respondoit 

STEWART,  J.  Tbia  action  la  to  recover 
damages  for  the  alleged  faUare  of  the  defend- 
ant to  safely  transport  and  deliver  to  plaliH 
tiff  certain  grain  received  by  defendant  as  a 
common  carrier.  In  substance  tha  comidalnt 
alleges:  Tliat  the  defendant  as  a  common 
carrier  received  from  the  Tekoa  Hill  &  Qrala 
Company  a  certain  quantity  of  wheat  and 
oatB,  the  property  of  the  platntifT,  and  tiiere- 
apon  undertook  and  agreed  to  safMy  trans- 
port  the  same  from  the  aaid  town  of  T^oa 
to  the  town  of  Wardner,  in  the  connt7  of 
8h0Bh<»ie,  state  of  Idaho,  and  deliver  the 
same  at  the  said  town  of  Wardner  to  the 
plaintlfF.  for  a  reasonable  reward  to  be  paid 
to  the  defendant  by  tlie  plaintiff  upon  ttte 
safe  deli'rery  of  the  said  wheat  and  oats; 
that  the  Oefoidant  did  not  saf^  or  other- 
wlse  carry  or  deliver  the  said  wheat  and 
oats,  or  any  part  tiiereof,  bnt  on  the  con- 
trary, the  said  defendant  has  wholly  refiiBed 
to  deUver  the  same,  or  any  part  thereof,  to 
the  plaintiff.  Wherefbre  damages  are  de- 
manded. 

The  defendant  admits  reccing  flie  wheat 
for  transportation,  bnt  denies  ttiat  ttie  de- 
fondant  was  engaged  in  the  trasineeB  of  a 
common  carrier  tor  hire  u  to  the  wheat  and 
oats  described  in  the  complaint  The  answer 
admits  that  It  did  not'  safely  or  otherwise 
carry  or  dellrer  ttte  said  wheat  or  oats,  or 
any  part  thereof.  Tlie  real  defense  Is  that 
part  of  tile  answer  In  wbidi  the  plaintiff  seta 
np  a  special  contcac^  under  whldi  said  grain 
was  received  and  agreed  to  be  transported.  In 
which  it  is  alleged  It  was  stipulated  and  agreed 
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that  no  carrier  should  be  llaMe  tor  any  loss  or 
damage  to  the  pr<^ert7  described  In  aald  bill 
of  lading  for  caosea  b^ond  Its  control,  or  by 
fire,  and  said  prorlslons  In  said  bill  of  lad- 
ing apply  to  the  aald  shipment  of  grain ;  that 
In  pursuance  of  said  eontract  the  defendant 
loaded  said  grain  In  a  oar  to  be  tranqmrted 
to  the  plalntUF  at  Wardner,  under  said  tar- 
Ufa  and  said  bill  of  lading,  and  while  the 
same  was  on  the  track  of  the  defendant  wait- 
ing to  be  transported,  without  any  negligence 
or  want  of  care  <ni  the  part  of  the  defendant, 
and  from  causes  entirely  beyond  Its  control, 
a  fire  broke  ont  which  ttwn  and  there  en- 
•wtiLapeA  said  car  and  said  can  upon  said 
tracfe,  and  therenpon,  and  as  soon  as  said 
fire  was  and  could  be  dlscorered,  and  Immedl- 
at()ly  upon  being  advised  that  said  fire  had 
brokm  out  as  af&resald,  the  said  defendant 
by  Its  ofiBcers  and  agents  made  every  reason- 
aUe  and  possllde  ^ort  to  save  said  projwr- 
ty  and  to  extinguish  Said  fire,  without  suc- 
cess ;  tbat  as  a  result  of  said  flre,  and  with- 
out any  fault  or  negligence  and  want  of  care 
on  the  part  of  the  defendant,  said  grain  was 
badly  damaged,  and  In  order  to  sare  any 
part  thereof  from  total  loss.  Immediate  dls* 
posal  was  required,  and  the  defendant  was 
compelled  to,  and  did,  dtepose  of  said  dam- 
aged grain,  and  tendered  to  Uie  plalntUf  the 
amount  realized  therefor. 

There  is  no  substantial  confiict  In  the  evi- 
dence In  this  case.  It  appears  that  the  Tekoa 
Hill  &  Grain  Company  sold  to  the  plalntUf 
a  oonstgnment  of  wheat  and  oats.  One  Lb  J. 
Laurltsen  loaded  the  shipment  on  the  cars 
of  tiie  defendant  conquuiy  and  billed  It  out 
He  teettlfles  that  there  was  no  agreement  be- 
tween himself  and  the  raUroad  company  fur- 
ther than  what  was  on  the  bin  of  lading; 
tbat  the  company  did  not  offer  to  him  at  the 
time,  or  previous  to  such  shipment,  more  than 
one  rate.  The  bill  of  lading  la  in  the  follow- 
ing form: 

"The  Oregon  Railroad  &  Navigation  Co. 
TAoa,  Wash.,  Aug.  20,  1906.  Received  of 
Tekoa  MIU  &  Grain  Co.  the  following  de- 
scribed freight,  In  apparent  good  order,  mark- 
ed and  consigned  as  noted  below,  contents 
and  value  unknown,  to  be  transported  to 
Wardner,  Idaho,  and  delivered  In  like  good 
order  to  the  consignee  at  said  station,  wharf 
or  landii^  (or  If  said  frelj^t  Is  to  be  for- 
warded beyond  the  lines  of  this  company,  to 
such  company  or  carriers  whose  line  may  be 
considered  a  part  of  the  route  to  the  place 
of  destination),  on  payment  of  freight  char- 
ges, together  with  such  charges  as  shall  have 
been  advanced  on  the  same.  This  contract, 
and  the  responsibilities  of  the  parties  here- 
to. Is  limited  and  controlled  by  the  conditions 
printed  on  the  back  hereof;  as  also  by  the 
terms  and  conditions  of  this  company's  print- 
ed tariffs,  which  are  hereby  declared  to  be 
an  essential  part  to  this  contract  In  order 
to  render  this  bill  of  lading  negotiable,  the 
property  sliipped  thereunder  must  be  con- 
signed to  order  of  owner,  without  any  condi- 


tions or  limitations,  other  than  the  name  of 
the  party  to  be  notified  of  arrival  of  property. 
If  any  other  than  the  aforesaid  tana  of  con- 
signment is  used  herein,  the  said  property 
may,  at  the  optl<m  of  the  carrier,  be  delivered 
to  the  consignee  without  requiring  the  pro- 
duction or  surrender  of  this  Ull  of  lading. 
The  Oregon  Ballroad  &  Navigation  Co.,  by 
D.  a.  lAltcb.  Agent  T,  U.  ft  O.  Co.,  Ship- 
per." 

"Consignee,  marks,  and  destination:  Bwen 
Uclntosh,  Wardner,  Idaha  No.  packages; 
305.  Artldes— Sacks  oata.  8.  P.  car  Na 
30340.  Gap.,  40,000.  Wt,  23,60a  Weight 
(subject  to  correction),  82,80a"  Stamped 
with  rubber  stamp:  **01alm  No.  8D6£1«  The 
B.  &  N.  Co." 

Upon  the  ba<&  of  this  bill  of  ladliv  were 
indorsed  the  conditions;  among  wbldi  are  the 
foUowtog:  "The  goods  mentioned  In  this 
shipping  receipt  are  received  tm  carriage 
subject  to  the  following  ocmdltloim:  1.  No 
carrier  or  party  In  possession  of  any  of  the 
property  mentioned  In  fliia  shilling  tec^pt 
shall  be  liable  for  any  lose  thereof,  or  dam- 
age tliereto,  team  causes  beyond  Ite  control, 
or  by  floods  or  by  flre  or  by  quarantine^ 
riots,"  etc: 

The  witness  fnrthw  testifled:  "The  value 
of  the  grain  was  9S4S>J2ISi.  I  saw  the  car  the 
nect  morning  after  it  was  taken  away  from 
our  mill.  It  was  about  a  quarter  oi  a  mile 
away  firom  the  mill  on  the  Tilma  track. 
When  I  saw  the  grain,  there  was  none  of  It 
on  the  car.  There  was  a  little  of  it  on  the 
ground,  and  a  lot  outside  along  the  side  oi 
the  track.  Some  of  it  was  sacked  up.  Some 
of  it  was  laying  loose,  and  it  was  burnt  and 
smoking.  *  *  *  It  was  not  all  burned,  but 
I  presume  It  was  all  more  or  less  smoked. 
I  should  think  there  was  about  two-thirds  of 
the  grain  left,  but  It  vras  all  damaged." 

The  plaintiff  testified,  and,  among  other 
things,  stated :  "I  never  received  that  grain, 
or  any  part  of  It,  nor  did  the  railroad  com- 
pany ever  t«ider  the  whole  or  any  part  of 
It  to  me.  The  reasonable  value  of  that  grain 
at  Kellogg  or  Wardner  was  $340  and  some 
cents  plus  the  freight  *  *  *.  At  the  time 
the  grain  was  shipped  I  rec^ved  a  bill  of 
lading  signed  by '  the  railroad  company. 
•  •  •  I  never  received  any  other  paper 
from  the  company.  I  received  the  bill  of 
lading  in  a  letter  from  Mr.  Lanrltzen." 
This  was  practically  all  the  evidence  offered 
by  the  plaintiff,  except  as  to  thje  running  of 
trains  between  the  point  of  shipment  and 
destination,  and  the  plaintiff's  experience  In 
shipping  over  the  Oregon  Railroad  &  Naviga- 
tion Company  and  the  genial  method  of 
doing  business. 

The  defendant  Introduced  the  witness  D. 
G.  Leltch,  who  was  the  agent  of  the  defend- 
ant company  at  the  time  the  shipm^t  was 
made,  and,  among  other  things,  this  witness 
testifies:  "My  general  duty  In  shipping  a 
car  load  of  grain  from  Tekoa  to  Wardner 
was  to  get  authority  for  a  car  and  have  It 
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qpotted  and  execute  a  bill  of  ladlns.  By  the 
execntioQ  of  a  bill  of  lading  I  mean  that 
tbe  railroad  company's  Instructlona  are  that 
the  consignor  Is  to  sign  a  bill  of  lading,  and 
the  agent  of  the  railroad  company  Is  expect- 
ed to  sign  it  on  behalf  of  the  railroad  com- 
pany. I  CHDly  remember  In  a  general  way  the 
transactloo  with  Mr.  Lanrltsen.  •  *  * 
WdU  I  fumlabed  tbem  books.  Those  books 
were  made  In  seta  of  00  In  each  book.  I 
ttmlshed  tbem  to  Ur.  Lanrltsen  to  hare 
at  the  mlU  when  he  wanted  to  use  them 
there.  He  did  not  want  to  nm  to  the  depot 
fi»r  ereiy  bill  of  lading.  Mr.  Lanrttsen  al- 
wajv  bad  a  aopply  of  these  blUa  of  lading 
Oiere^  and  I  nsed  to  check  oTeiv-lie  had  a 
supply  of  these  bills  of  lading  daring  the 
time  I  waa  agent  there.  I  was  there  for 
aboot  seren  yean.  *  •  *  This  car  was 
Inspected  on  the  20th  In  the  regular  place 
on  the  Tllma  track.  That  was  the  track 
we  used  to  make  op  94*s  train  on.  The  train 
was  made  tip.  and  waa  to  leave  early  in  the 
momlDg.  The  train  was  msde  up  the  night 
before  with  the  baggage  and  caboose  Uiat  was 
to  go  to  the  Cceur  d'Alene^  and  was  In  there 
on  the  Tilma  track,  and  on  the  morning  of 
the  2l8t,  I  think  It  was,  I  learned  there  was 
a  Are;  that  cars  had  been  bunud  up,  and 
I  went  down  there  and  saw  the  oats  lying 
on  the  ground.  Sacks  were  bnmed  ca  of 
them,  and  considerable  of  the  osts  was 
bomed  up."  It  farther  appears  that  the  rail- 
road company  did  not  notify  the  plaintiff  of 
the  damage  to  his  grain,  or  aSk  him  what 
dispotitlon  should  be  made  of  it,  bat  sacked 
up  and  sold  It  immediately,  without  a  public 
aoctlon  or  notice  that  the  graln  was  destroy- 
ed. Other  eridenoe  was  introduced  by  the 
company'  for  the  purpose  of  showing  the  last 
train  that  passed  over  the  Tllma  track  before 
the  lire,  and  the  car  Inspector  testified  that 
he  heard  a  Are  alarm  about  4  o^clock  in 
the  morning  of  August  22d,  and  looked 
aronnd  for  the  flre  and  found  that  It  was 
up  on  the  TUma  track ;  that  he  went  up  to 
the  ride  track  and  got  an  engine  out  of  the 
roundhouse,  and  went  up  and  palled  the  cars 
bade;  that  the  flre  was  under  sach  headway 
when  he  arrived  that  It  was  impossible  to 
pot  It  oat  with  appliances. 

A  witness  by  the  name  of  Stein  testlfled 
for  the  defendant  in  snlntance  as  follows: 
"I  am  rate  clerk  In  the  general  freight  office 
at  Portland,  Or.  My  duties  InTolve  handling 
of  rates  and  tariffs.  •  •  •  Plaintiff's  Ex- 
hlbit  A  la  a  biU  of  lading.  I  have  made  a 
medal  atndy  of  railroad  rates.  *  *  *  I 
am  familiar  with  the  different  Oregon  Rail- 
road A  Navigation  rates  by  the  reading  of 
the  tariff."  The  witness  was  then  asked 
this  question:  "Mr.  Stein,  suppose  that  the 
dilpper  was  to  come  into  the  Tekoa  sta- 
tion Angost,  1906,  and  desired  to  ship  a  car 
load  of  oats  from  Tekoa  to  Wardner,  what 
Is  the  faet  as  to  whether  or  not  there  was 
more  than  one  rate  that  he  could  securer* 
Counsel  for  plaintiff  tfijected  to  this  ques- 


tion, and  the  objection  was  sustained,  and 
counsel  for  appellant  then  made  the  follow- 
ing c^er:  "At  this  time  we  offer  to  prove 
by  this  witness  that  the  Oregon  Railroad  A 
Navigation  Company  bad  in  force  and  effect, 
In  August,  1906,  two  rates  for  the  sliipmoit 
of  grain  from  Tekoa  to  Wardner.  Idaho. 
One  shipment  which  moved  under  the  spe- 
cial contract  was  20  per  cent  less  than  a 
shipment  not  moved  under  the  special  con- 
tra ct" 

The  controlling  questions  in  this  case  are : 
First,  does  the  bill  of  lading  or  contract  for 
shipment  Introduced  in  evidence  limit  the 
common-law  liability  of  the  appellant  com- 
pany? second,  does  such  blU  of  lading  con- 
stitute a  contract  which  exempts  the  rail- 
road company  from  liability  for  loss  by  flre, 
not  occasioned  by  the  negligence  of  the  com- 
pany? and  third,  upon  whom  does  the  bur- 
den of  proof  TCBt  as  to  the  contract?  its  na- 
ture, etc  We  think  it  may  now  be  conceded 
to  be  the  law,  and  that  such  is  recognized  by 
the  overwhelming  weijj^t  of  authority,  that 
a  common  carrier  may  limit  lis  strict  com- 
mon-law liability  as  an  Insurer  In  sudk  man- 
ner as  the  law.  can  recognise  as  reasonaUe, 
and  not  Inconsistent  with  sound  public  poli- 
cy, but  cannot  make  a  contract  exemptb^ 
the  carrier  from  negligenca  4  Elliott  on 
Railroads,  i  1500,  and  authoriUea  there  cit- 
ed ;  Hart  V.  Pomsylvanla  Ry.  Go.,  112  U.  S. 
831,  6  Sup.  Ot  151,  28  U  Bd.  717;  Railway 
Co.  V.  Lockwood.  17  Wall.  857,  21  L.  Ed. 
627;  Saunders  v.  Southern  Ry.  Ga,  128  Fed. 
15,  62  a  C.  A.  62S;  6  Qyc.  885;  6  Am.  ft 
Eng.  Ency.  Iaw,  292,  308.  We  think  It  may 
also  be  conceded  to  be  the  law,  by  the  great 
weight  of  authority,  that  audi  contract  most 
be  reasonable,  and  must  have  some  consid- 
eration to  support  It,  and  not  opposed  to  pub- 
lic policy.  4  Elliott  on  Railroads,  H  1502, 
1604,  and  authorities  there  cited ;  88  Am.  St 
Rep.  note  1,  p.  91 ;  6  Cyc  896,  896  ;  5  Am. 
&  Eng.  Ency.  Law,  208,  817.  A  railroad  com- 
pany engaged  in  the  business  of  common  car- 
rlBt  Is  bound,  under  ttie  common  law,  to  re- 
celyo  and  carry,  within  the  class  of  goods  It 
Is  engaged  in  carrying,  sndi  as  ara  tendered 
for  that  purpose,  and,  in  the  absence  of  a 
qwclal  contract,  to  carry  them  with  the  ftill 
common-law  liability  of  a  common  carrier. 
And  under  the  law  as  established  by  the 
great  weight  of  autliority,  when  a  shipper 
goes  to  a  carrier  with  a  view  of  making  a 
shipment,  and  the  carrier  has  different  kinds 
of  contracts,  one  by  which  tixe  carrier  in- 
sures the  goods  shipped,  and  the  other  by 
which  the  shipper  assumes  all  ride,  it  Is  in- 
cumbent upon  the  carrier  to  show  the  CDn> 
tract  anally  mad&  The  mere  foct,  how- 
ever, that  the  railroad  company  acc^ts  lite 
goods  and  agrees  to  ship  them  is  not  a  suffl- 
clent  consideration  for  the  waiver  on  the 
part  of  the  shipper  of  the  carrier's  liability 
as  insurer.  There  must  be  some  other  con- 
sideration such  as  a  reduced  rate,  because 
under  the  common  law  It  la  the  duty  of  the 
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nUlroad  company  to  ship  goods  tendered,  and 
of  a  class  which  It  carries ;  and  the  mere  fact 
that  It  accepts  goods  and  agrees  to  ship  them 
Is  not  a  consideration  which  will  support  a 
contract  whereby  the  carrier  la  relieved  from 
Its  common-law  liability  for  damages  result- 
ing to  the  goods  received.  We  think  this  doc- 
trine is  based  upon  reason;  and,  while  the 
courts  of  the  United  States  are  very  much' 
divided  upon  the  question  of  the  liability 
of  a  common  carrier,  under  a  special  contract 
limiting  liability,  and  are  not  uniform  In 
their  holdings,  yet  we  are  Inclined  to  the 
opinion  that  where  a  common  carrier  seeks 
to  relieve  Itself  from  a  common-law  liability. 
It  Is  Incumbent  upon  the  carrier  to  show  that 
there  was  a  consideration  tor  the  exemption 
claimed. 

An  ezamlnatloD  of  the  decisions  of  the  va- 
rious courts  dealing  with  this  question  dls- 
<A0BeM  the  fact  that  as  a  rule  the  carrier  In- 
corporates in  the  bin  of  lading  or  contract 
for  shiiHuent  a  provision  to  the  efTect  that, 
"Ab  a  consideration  for  the  special  rate 
granted,  the  shipper  assumes  all  risk  and 
the  carrier  Is  not  to  be  held  liable  for  losses 
by  fire,"  etc.  An  examlnatlod  of  the  bill  of 
lading  In  the  case  now  under  consideration 
contains  no  such  provision.  In  fact  there  Is 
nothing  In  the  contract  Itself  which  Indi- 
cates that  any  concession  was  granted  to  the 
shipper  as  a  consideration  for  bis  agreeing  to 
the  exemption  of  the  carrier  for  loss  by  fire, 
etc  The  bill  of  lading  contains  no  rateu  It 
does  not  show  what  the  regular  rate  diarged 
by  the  carrier  between  the  points  was,  or 
what  the  special  rate  granted  to  the  sbli>- 
per,  by  reason  of  the  conditions  In  the  con- 
tract, was.  The  bill  of  lading  is  nothing  more 
than  a  receipt  for  the  goods  to  be  tranBjwrt- 
ed  from  the  place  of  shipment  to  Wardner, 
Idaho,  and  contains  a  statement  that :  "This 
contract,  and  the  responsibilities  of  the  par- 
ties hereto,  is  limited  and  controlled  by  the 
conditions  printed  on  the  back  hereof;  as 
also  by  the  terms  and  conditions  of  this  com- 
pany's printed  tariffs,  which  are  hereby  de- 
clared to  be  an  essential  part  to  this  con- 
tract." And  upon  the  back  of  such  bill  of 
lading  Is  the  statement  that  the  goods  men- 
tioned In  this  shipping  receipt  are  received 
for  carriage,  subject  to  the  following  condi- 
tions, namely:  That  the  carrier  shall  not  be 
liable  for  any  loss  thereof  or  damage  thereto 
by  fire,  etc.  There  is  nothing  on  the  face  of 
the  contract  to  show  that  any  concession 
was  granted  to  the  shipper,  or  that  there 
was  any  consideration  for  the  exemption 
from  loss  by  flre.  This  bill  of  lading,  in  our 
opinion,  Is  nothing  more  than  a  receipt  for 
the  goods,  with  an  agreement  to  ship  them, 
and  the  condition  Is  one  which  is  void  and 
of  no  effect  or  binding  upon  the  shipper  with- 
out there  Is  a  consideration  therefor. 

It  appears  tbat  this  was  the  only  contract 
with  reference  to  this  shipment  made  be- 
tween the  appellant  and  the  respondent  and 
flitt  proof  shows  that  the  appellant  did  not 


offer  or  agree  to  concede  to  the  respondent 
a  lower  rate  than  the  ordinary  rate  charged 
for  such  shipments.  The  evidence  does  not 
show  that  the  subject  was  ever  mentioned 
to  the  shipper,  or  that  he  had  any  knowledge 
of  such  fact,  or  that  the  agent  of  the  com- 
pany, maldng  such  contract,  had  any  knowl- 
edge of  such  fact  It  Is  true  that  the  a[^l- 
lant  placed  upon  the  witness  stand  a  Mr. 
Stein,  who  stated  that  be  was  a  rate  clerk 
In  the  general  freight  office  of  the  company 
at  Portland;  that  he  had  made  a  study  of 
railroad  rates;  that  he  was  familiar  with 
the  different  rates  of  the  appellant  company 
by  reading  its  tariff.  He  was  then  asked  this 
question :  "Mr.  Stein,  suppose  that  the  ship- 
per was  to  come  Into  the  Tekoa  station  Au- 
gust, 1906,  and  desired  to  ship  a  car  load  of 
oats  from  Tekoa  to  Wardner,  what  la  the 
fact  as  to  whether  or  not  thefe  was  more 
than  one  rate  that  he  could  secure?"  Ob- 
jection was  made  to  this  question  and  sus- 
tained, whereupon  counsel  for  appellant  made 
the  following  offer:  "At  this  time  we  of- 
fer to  prove  by  this  witness  that  the  Ore- 
gon Ballroad  &  Navigation  Company  had  In 
force  and  effect  in  Angost,  1906,  two  rates 
for  the  shipment  of  grain  from  Tekoa  to 
Wardner,  Idaho.  One  shipment  which  moved 
under  the  special  contract  was  20  per  e&at. 
less  than  a  shipment  not  moved  under  the 
special  contract."  This  offer  was  objected 
to  and  disallowed  by  the  court  Id  thuB  rul- 
ing the  court  was  correct,  aa  It  could  not  af- 
fect the  plaintiffs  right  to  recover  in  this 
action,  whatever  may  have  been  the  rate  or 
tariff  established  by  the  company,  or  wheth- 
er there  was  more  than  one  rate  or  not  be- 
tween such  points,  unless  the  shipper  (re- 
spondent here)  had  knowledge,  or  had  reason 
to  know,  that  there  was  a  different  rate,  and 
that  a  conceasion  was  being  granted  him  by 
reason  of  his  waiving  the  right  to  have  the 
carrier  insure  the  safe  delivery  of  the  goods 
shipped.  From  the  offer  made  counsel  states 
that  a  shipment  which  moved  under  the  spe- 
cial contract  was  20  per  cent  less  than  a 
shipment  not  moved  under  the  special  con- 
tract Such  fact  does  not  appear  in  the  con- 
tract There  Is  no  statement  In  the  bill  of 
lading  that  by  reason  of  the  fact  that  the 
shipper  was  granted  a  20  per  cent  less  rate 
than  usual,  he  assumed  the  risk  of  bis  prop- 
erty In  transit  Neither  Is  there  any  evi- 
dence to  show  tiiat  such  fact  was  communi- 
cated to  the  plaintiff,  or  that  the  plaintiff 
was  advised  or  had  any  knowledge  of  such 
fact,  or  that  such  contract  was  actually  made. 

Where  a  special  contract  Is  pleaded  as  a 
defense  In  an  action  to  recover  damages  for 
loss  of  goods  by  a  common  carrier,  the  bar- 
den  of  proof  Is  upon  the  carrier  to  prove  the 
contract  and  to  prove  a  consideration  there- 
for. In  tbiB  case  It  was  incumbent  upon  the 
railroad  company  to  prove  that  a  contract 
was  entered  Into  between  the  shipper  and 
the  company  by  which  It  was  agreeiA,  for  a 
consideration,  that  the  company  ahould  not 


Digitized  by  Google 


Xdabo) 


HALL  T.  JOHM& 


71 


be  Uable  for  loss  or  damage  to  the  goods  by 
an.  5  Am.  ft  Bog.  Sncy.  Law.  317.  The  bill 
of  lading  offered  in  evidence  does  not  prove 
MCh  fact,  and  there  is  no  oral  evidence  of; 
fered  wtaidi  proves  such  fact  It  Is  argaed, 
however,  that  the  acceptance  by  the  respond- 
ent of  the  bill  of  lading  was  an  assent  to  the 
^imTiBlons  contained  therein,  to  the  effect 
that  the  carrier  should  be  exempt  from  11a- 
bUIty  for  loss  or  damage  by  Are,  and  was 
Boffldent  proof  of  a  consideration.  This  con- 
toitlon  would  be  correct  If  the  contract  It- 
■elf  contained  a  provision  that  the  exemption 
was  agreed  to  by  reason  of  the  concession 
granted  by  the  carrier  that  the  shipment  was 
made  for  a  rate  less  than  the  ordinary  rate ; 
bnt  this  provision  is  not  fonnd  in  the  con- 
tract Chicago,  etc..  By.  Co,  v.  Calumet,  etc., 
Parm,  88  Am.  St  Rep.  80,  not©  "c" 

Where  the  contract  contains  no  provision 
that  the  exemption  Is  agreed  to  by  reason 
oT  a  special  rate  being  given,  the  mere  fact 
tiiat  the  shipper  accepts  the  Mil  of  lading 
does  not  presume  that  such  shipper  assents 
to  terms  and  provisions  whlcAi  are  not  con- 
tained therein.  In  such  case  the  ccmtraet 
mnst  be  proven,  and  in  this  case  there  Is  no 
evidence  whatever  that  such  a  contract  was 
made.  The  wrlttoi  instrument  does  not  es- 
tablish It,  and  there  Is  no  oral  evidence  prov- 
ing it  Fbffiuix  Powder  Co.  v.  Wabash  B. 
Co,  101  Mo.  App.  442,  74  S.  W.  492;  Id.,  196 
Mo.  668.  94  S.  W.  235;  Id.,  120  Mo.  App.  EE66, 
97  8.  W.  ^ ;  Kellerman  v.  Railroad  Co.,  136 
Mo.  177,  84  a  W.  41,  87  8.  W.  828;  George 
V.  Railroad  Co.,  214  Mo.  6S1,  118  S.  W.  1099, 
127  Am.  St  Rep.  690.  If,  then,  the  appellant 
has  failed  to  prove  the  allegations  of  the  an- 
swer to  the  effect  that  a  special  contract  was 
entered  into  between  respondent  and  appel- 
lant, whereby  the  ai^llant  was  exempt  from 
liability  from  loss  or  damage  by  flre,  then 
the  defendant  Is  liable  under  the  common 
law  for  the  failure  to  deliver  the  goods  re- 
ceived (or  shipment 

JudgmCTt  alDrmed.   Costs  awarded  to  re- 

qKHUfeDt 

SDLLIVAN.  a  S.,  and  AILSHIB.  con- 

CDT. 

(17  Idaho,  tH) 

HALL  r.  JOHNS  et  aL 

(So^emt  Conrt  of  Idaho.    Nor.  9^  1900.) 

1.  HusBAvn  AND  Wits  ({  79*)— Ooioioir  Law 
— CoHTBACT  Rights  or  Wm— Mbboeb. 
Under  the  c<niunon  law  the  rights  and  priv- 
Deges  of  married  wonun,  so  far  as  making  con- 
tracts were  etmcemed,  wm  merged  in  the  hus- 
band at  marriage 

WEd.  Note.— For  other  cases,  see  Haaband  and 
ife,  Cent.  Dig,  Si  317-^rbec  Dig- 1  79,*] 

Z  Husband  ahd  Wm  (|  79*)  —  Gontkact 
Rjqbts  or  Wm— ExTxiTBion— STATrriEs. 
The  providons  of  chapter  3,  tit  2,  Rev. 
Codes  (sectlws  2674-2693),  concerning  the  rights 
of  manied  vromen,  are  in  the  nature  of  a  grant 


or  an  enlaiganent  Ol  the  powers  of  die  wife  to 
make  omtraets  ss  soch  rights  eidsted  at  the 

common  law. 

[Ed.  Note.— Per  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  317-823 ;  Dec.  Dig.  1  7&.*} 

3.  Husband  and  Wot  (f  aiS^PBOPorr— 
Natubb  or  TSHUU. 

Under  the  provisUms  Of  the  statutes  of  this 
atste,  the  property  of  a  husband  and  wife  is 
divided  Into  two  classes,  to  wit^  the  separate 
property  of  each  of  the  spouses  and  the  cmk- 
munity  proserty. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife.  Dec.  Dig.  I  248.*] 

4.  Husband  and  Wite  (8§  265,  272*)— Coit- 
MUNrrr  Pbopxett— Hobband's  Intkbkst— 
Natubb— Abandonicxnt. 

He  title  to  the  community  property  is  in 
the  husband,  and  during  the  existence  of  the 
communi^  the  wile's  interest  In  the  community 
property  Is  a  mere  expectancy.  His  ri^ts  are 
active,  and  hers  are  passive.  But,  If  be  aban- 
dons bis  family  or  ceases  to  discharge  his  duties 
to  them,  the  wife's  passive  rights  in  the  com- 
munity property  then  become  active,  and  she 
may  make  contracts,  especially  In  regard  to  the 
8upi>ort  of  herself  and  nunlly,  which  are  collect- 
ible out  of  the  community  property.  Edminston 
V.  Smith,  13  Idaho.  645^  &  Pac  842,  14  L.  R. 
A.  (N.  S.)  871, 121  Am.  St  Rep.  294,  cited  with 
approvaL 

[Ed.  Note.— For  other  case^  see  Husband  and 
Wife.  Cent  Dig.  H  917,  1008-1007 ;  Dec.  Dig. 
H  2M>  272.*] 

5.  Husband  and  Wm  Q  ISl*)— Fault— 
Duty  to  Suppobt. 

Under  our  statute  it  Is  the  duty  of  the  hus- 
band to  maintain  and  support  his  wife'  and 
family.  The  wife  is  under  no  obligation  to 
maintain  the  family  out  of  her  separate  ^op- 
erty,  except  as  provided  by  section  2688,  Rev. 
Codes. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  682-695;  Dec  Dig.  9  Ifil.*] 

a  Husband  and  Wira  (|  268*)— CoKifUNrrr 

PrOFEBTT  —  POBTNTTPrtAI,    CONTRACTS  Or 

Wira. 

The  community  property  is  not  bound  for 
the  payment  of  postnuptial  contracts  of  the  wife 
made  tor  the  use  and  oeneBt  of  her  own  separato 

property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  963;  Dec  Dig.  |  26&*] 

7.  Husband  and  Wot  (S  05*)— Oouhoit-Law 
Status  of  Wiri. 

Under  the  common  Isw,  the  legal  existence 
of  the  wife  at  the  date  of  the  marriage  merged 
in  that  of  her  husband. 

JSH.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  i  272;  Dec.  Dig.  f  OS.*] 

8.  Husband  and  Wot  (t  288*)— Wm'e 
Right  to  Oontxaot — Cokuunitt  Psopebtt. 

The  statutes  of  this  state  emttower  the 
wife  to  bind  her  aeparate  property  by  contracts 
entered  into  respeetiDg  the  ssme  or  for  her  own 
use  and  benefit  and  she  has  no  power  to  Imrden 
the  community  property  with  soch  contracts. 

[Ed,  Note.- For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  t  968 ;  Dec.  Dig.  |  2e&*] 

9.  Husband  and  Wifb  (|  268*)— OoiocumTT 
Pbopsett— Individual  Debts. 

The  wife  cannot  either  directly  or  indirect- 
ly make  the  community  property  liable  for  her 
debts  which  are  contracts  for  the  benefit  of  hei 
separate  property  for  her  owd  use  and  benefit 

[E>1.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  I  063;  Dec.  Dig.  |  268.*] 

(Syllabus  by  the  OourtJ 
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Appeal  from  District  Court,  Latab  Coon- 
ty;  Edgar  C.  Steele,  Jadge, 

Action  by  Robert  H.  Hall  against  Marga- 
ret J.  Jobns  and  otbers  to  compel  defendant 
Frank  Jobns  to  pay  ont  of  the  community 
property  of  bimself  and  wife  the  debt  of  the 
wife  contracted  by  ber  for  ber  own  use  and 
benefit  and  tot  the  benefit  of  her  separate 
property.  Judgment  for  defraidaats,  and 
plaintiff  appeals.  Affirmed. 

Morgan  &  Morgan,  for  appellant.  Forney 
A  Moore,  for  respondents. 

SULLIVAN,  <X  J.  nils  action  was  brought 
to  recoTor  ju^mmt  for  a  sum  of  mon^ 
irtileh  tbe  [diaintlff  was  compelled  to  pay  one 
William  Hunter  <m  tiiree  certain  promissory 
notes  wblcb  he  signed  as  surety,  with  the 
defendant  Margaret  J.  Johns,  the  ^fe  at  the 
defendant  Frank  Jolms,  whereby  she  bor- 
rowed mon^  from  said  Hunter  for  ber  own 
use  and  ben^'^  and  while  the  defendants 
were  husband  and  wife.  The  plaintiff  prays 
for  judgment  against  both  defendants,  and, 
ftirther,  that  tbe  court  direct  that  said  Judg- 
ment be  satisfied  out  ttf  tbe  separate  proper- 
ty of  the  defendant  Miargaret  J.  Johns  and 
the  community  property  of  said  husband  and 
wife.  Margaret  J.  failed  to  appear  or  an- 
swer, and  ber  default  was  entered.  The  de- 
fendant Frank  Jobns  answered  and  denied 
Us  liability  for  tbe  debts  ct  his  wife  con- 
tracted aftei  marriage,  and  demanded  judg- 
ment agataist  the  plaintitt  for  his  costs.  The 
case  was  tried  by  the  court  without  a  jury, 
and  findings  and  judgment  were  made  and 
entered  against  Margaret  J.  J<duis  for  the 
fnll  amount  of  said  notes  and  tntnest,  and 
judgment  entered  In  faror  of  the  defendant 
Frank  Jobns  for  his  costs.  From  ftxe  judg- 
ment  in  favor  ct  the  latter,  the  plaintiff  has 
appealed. 

The  entering  of  judgment  in  favor  of 
Frank  Jotane  and  In  not  directing  the  judg- 
ment wtered  to  be  satisfied  out  of  the  sepa- 
rate property  of  Margaret  J.  Johns  and  the 
community  property  of  said  Margaret  J.  and 
Frank  Johns  is  assigned  as  error. 

It  is  contended  by  counsel  (1)  that  by  tbe 
common  law  tbe  husband  was  liable  for  any 
debt  which  his  wife  might  legally  contract, 
and,  since  that  law  constitutes  the  basis  of 
our  jurisprudence,  rights  and  liabilities  mnst 
be  determined  in  accordance  with  Its  prin- 
ciples, except  80  far  as  they  are  modified  by 
statute ;  (2)  tliat  the  statute  has  modified  the 
common  law  In  so  far  as  it  renders  the  sep- 
arate property  of  the  wife  liable  for  her 
debts  and  exempts  the  separate  property  of 
the  husband  from  liability;  (3)  that  the 
liability  of  the  husband  for  the  postnuptial 
debts  of  the  wife  to  the  extent  of  the  com- 
munity property  stilt  exists,  for  the  reason 
that  no  statute  has  been  enacted  In  this 
state  exempting  It  from  such  liability. 

The  first  two  contentions  above  mentioned 
are  no  doubt,  correct,  but  we  cannot  concur 


in  the  ttdrd.  ITiider  the  common  law  the 
rights  and  prlTtl^es  of  a  married  woman,  so 
far  as  making  contracts  were  concerned, 
were  merged  in  tbe  busband  at  marriage. 
Demham  et  aL  t.  Rowley,  4  Idaho,  7S3,  44 
Pac.  643.  The  provisions  of  chapter  S.  tit. 
2,  Rev.  Codes  Idaho,  concerning  the  rights  of 
married  women,  are  in  the  nature  of  a  grant 
or  an  uilargement  of  tbe  powers  of  the  wife 
as  such  rights  existed  at  tbe  common  law  in 
regard  to  her  right  to  make  contracts  and 
to  ber  separate  property.  By  tbe  statutes 
of  this  state,  the  property  of  a  husband  and 
wifft  Is  divided  into  two  classes,  to  wit,  the 
separate  property  ot  each  (tf  the  qwuaes,  and 
the  community  property,  Bev.  Codes,  8S 
2676,  2679,  2680.  The  title  ta  the  commtmlCy 
property  Is  In  Ibe  busband,  and  during  the 
existence  of  the  community  the  wife's  Int^ 
est  in  Um  community  proper^  is  a  mere  ex- 
pectancy. During  that  period  the  bn^and's 
rights  in  r^erence  to  sudi  propwty  are  ac- 
tive and  hwB  merely  paastve;  but,  if  be 
abandons  his  family  or  ceases  to  discharge 
tala  duties  to  tbem  so  fiir  as  supporting  them 
is  omcemed,  tbe  wife's  passive  rights  la  the 
community  titen  become  active,  and  she  may 
mal^e  contracts  in  regard  to  tbe  support  and 
maintenance  of  tbe  family,  which  are  col- 
lectible out  of  the  community  property.  How- 
ever, the  Interest  of  tiie  wife  is  so  vested  in 
her  that  tbe  busband  cannot  deprive  ber  ot 
It  by  voluntary  alienation  for  the  mere  pnr^ 
pose  of  divesting  her  of  ber  claim  to  IL 
Piatt's  Property  Rights  of  Married  Women, 
§S  37,  38.  See,  also,  Tan  Maren  v.  Johnson, 
16  Cal.  SOS;  Packard  v.  Arellanes,  17  Cal. 
S26;  Orelaer  v.  Grelner,  68  CaL  US;  Di- 
rectors T.  Ablla.  106  Cal.  355.  S9  Pac.  704; 
Sprecklee  Spreckles,  116  CaL  889,  48  Pac. 
228,  36  L.  B.  A.  497.  58  Am.  8t  Rep.  170 ; 
Bay  V.  Ray,  1  Idaho,  566 ;  Wilson  v.  Wilson, 
6  Idaho,  597,  67  Pac.  708 ;  Bedal  v.  Sake,  10 
Idaho,  270,  77  Pac.  638,  66  L.  IL  A.  60;  Bank 
of  Commerce  r.  Baldwin,  14  Idaho,  75.  93 
Pac.  604,  17  B.  A.  (N.  8.)  676.  Section 
2686,  Rev.  Codes,  Is  as  follows:  "The  hus- 
band has  tbe  management  and  control  of  the 
community  property,  with  the  like  absolute 
power  of  disposition  (other  than  testamenta- 
ry) as  he  has  of  bis  separate  estate;  but 
such  power  of  disposition  does  not  extend  to 
tbe  homestead  or  that  part  of  the  common 
property  occupied  or  nsed  by  the  husband 
and  wife  as  a  residence."  Under  our  statute 
the  husband  must  maintain  and  support  the 
wife  and  family.  The  wife  Is  under  no  ob- 
ligation to  maintain  the  family  out  of  ber 
separate  property  except  when  the  husband 
has  no  separate  property  and  they  have  no 
community  property,  and  tbe  husband  from 
Infirmity  is  not  able  or  competent  to  sup- 
port himself.  Bev.  Codes,  §9  2688,  2674.  2685, 
4479;  Edmlnston  v.  Smith,  13  Idaho,  645, 
92  Pac  842.  14  L.  R.  A.  (N.  S.)  871,  121  Am. 
St  Rep.  294.  The  community  property  can- 
not be  bound  by  postnuptial  contracts  of  the 
wife  made  for  the  use  and  benefit  of  ber  own 
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«epante  property.  R»r.  Codes,  |i  26S6,  6713 ; 
BalUngw  oa  Gommnoltr  Prop«:t7, 1  !!&  In 
tbiB  case  It  appears  that  the  wife  borrowed 
the  mon^  for  tbe  benefit  of  her  own  sepa- 
rate estate  without  the  knowledge  and  con- 
sent of  ber  fauband.  It  was  held  in  Frank- 
lin T.  Poster,  2Q  Mich.  75,  that  vrtiere  a  par- 
ty who  lends  Btsney  to  a  wife  known  to  bim 
to  be  f<n-  hor  i^lvate  us^  and  who.  at  tbo 
wife's  request,  conceals  the  fact  of  S'lcli 
leudiBK  from  her  husband,  cannot  maintain 
an  action  against  her  husband  for  the  money 
loaned. 

The  only  question  toe  consideration  tat  tfals> 
case  Is  whether  under  the  laws  of  this  state 
the  community  property  Is  liable  upon  a 
contract  made  by  the  wife  daring  coverture 
for  her  own  use  and  benefit  Counsel  for 
appellant  contend  that  as  hr  the  common 
law  tlie  busband  was  liable  for  any  debt 
which  his  wife  might  legally  cimtract,  and, 
the  Indebtedness  InvolTsd  being  1^^  In- 
debtedness of  the  vitB,  the  commmiil?  prop- 
<»ty  is  llaUe  for  the  debt  T7ndw  the  prin- 
ciples of  the  common  law,  a  married  wwnan 
had  no  legal  existence,  her  pn^erty  became 
Uie  property  of  her  husband,  and  the  right 
to  contract  either  goaerally  or  with  refers 
ence  to  property,  was  moged  In  the  hus- 
band. She  had  no  separate,  l^al  exlatoice 
under  the  lav.  She  had  no  consmtlng  ca- 
pacity. She  was  considered  to  be  under  the 
control  of  ber  husband.  Of  coarse,  there 
were  some  exceptions  to  this  rule.  She  was 
allowed  to  contract  when  hw  bnsband  was 
^Tilly  dead  or  was  an  alien  residing  abroad, 
and*  on  aceoont  of  the  husband's  Inability 
to  contract  twt  her,  the  law  allowed  ho-  to 
make  valid  contracts.  She  could  also  con- 
tract for  necessaries.  In  such  cases  she 
was  not  liaUe  upon  sucdi  contracts  as  an 
IndlTldaal,  but  the  law  implied  that  she  was 
the  agent  of  her  husband  and  contracted  fw 
him  as  such.  Tl»  rights  of  the  married  wo- 
man to  contract  have  been  preatly  enlarged 
by  our  statute  and  her  rli^ts  to  contract 
are  prescribed  by  the  statute  and  not  by  the 
rules  of  the  common  law.  The  husband's 
Uablllty  at  common  law  for  the  antraiuptlal 
debts  of  his  wife  was  not  wholly  based  on 
the  ground  that  by  virtue  of  his  marriage  be 
was  entitled  to  the  propar^r  owned  by  her 
at  the  date  of  the  marriage,  for,  under  the 
law,  he  was  liable  even  If  she  did  not  bring 
him  a  shilling.  He  was  liable  on  the  ground 
that  the  legal  existence  of  the  woman  was 
suspended  dnrlng  fbe  manli^  relation. 
Her  legal  extotence  at  the  date  of  her  mar^ 
rlage  merged  In  that  of  ber  husband,  and 
Iffactically  all  the  le^l  rights  she  acquired, 
the  duties  she  assumedt  and  the  disabilities 
die  Incurred  depended  upon  the  principle  of 
the  union  of  persm  In  husband  and  wife, 
and,  as  stated  by  Blackstone:  *'If  the  wife 
be  Indebted  before  marriage  the  husband  is 
bound  afterward  to  pay  the  debt,  for  he  has 
adf^ted  her  and  her  circumstances  togethw." 

Section  2677  of  the  Revised  Codes  gives 


the  wife  absolute  control  of  her  separate 
property.  She  may  dispose  of  It  and  con- 
tract with  reference  to  It  in  the  same  man- 
ner and  to  the  same  extent  and  with  like 
effect  as  a  feme  sole  or  as  a  married  man 
In  relation  to  bis  own  propra-ty,  and  that 
section  also  provides  that  the  husband  shall 
be  bound  by  such  contracts  to  no  greater 
extent  or  effect  than  his  wife  under  similar 
circumstances  would  be  twund  by  bis  con- 
tracts. This  really  means  that  the  husband 
Is  not  bound  at  all,  because  neither  the  wife 
nor  her  property  is  bound  at  common  law 
nor  under  the  statute  by  the  contract  of  the 
husband.  The  L^lslature  only  Intended  to 
empower  the  wife  to  bind  her  separate  prop- 
erty by  contracte  altered  Into  respecting  the 
same  or  for  her  own  use  and  benefit,  and 
did  not  intend  to  permit  the  wife  to  burdoi 
that  property  which  the  law  recognizes  as 
first  liable  for  the  support  and  maintenance 
of  the  family.  The  family  relation  la  the 
highest  relation  known  to  the  law.  The 
wlte  is  under  no  obligation  whatever  to  sup- 
port the  hnstMmd  except  when  he  has  oo  s^ 
arate  property  and  there  is  no  community 
pn^iwty,  and  he  from  infirmity  Is  not  able 
or  competent  to  support  himself.  It  follows, 
therefore,  that  the  duty  of  malntelning  and 
suppwting  tiie  community  resulting  from 
the  marriage  devcdves  upon  the  husband, 
snd  to  that  end  the  stetutes  of  Idaho  have 
set  apart  a  fund  composed  of  property  ac- 
cumulated by  the  ioint  efforta  of  the  hm- 
band  and  wife.  Over  this  community  prop- 
erty or  fund  tiie  hnsband  Is  given  absolute 
control  BO  long  as  he  Is  competent  to  omitrol 
It  nie  hnsband  Is  the  head  of  the  family, 
and  Is  clothed  with  this  authorl^  oret  the 
community  pnqterty  to  simplify  and  fadll- 
teto  the  management  ite  affairs.  He  on^ 
can  create  btadlng  obligations  against  flte 
commonly,  and  he  only  must  settle  and  liq- 
uidate the  debte  out  of  the  communis  pnp- 
erty.  If  tha«  be  sucb  propeitr,  except  undw 
the  drcumstenoes  as  heretofore  steted.  EU- 
minston  v.  Smith,  supra;  Bank  of  Commerce 
V.  Baldwin,  suioa.  In  order  to  illustrate  the 
case  at  bar,  we  will  say  the  d«Cendant  J<Ans 
and  his  wife  have  accumulated  91,000  wortA 
of  community  luroperty,  and  the  wife,  with- 
out bis  knowledge  or  consoit,  borrows  ^Ifioa 
toe  her  own  use  and  benefit  When  tibe 
note  becomes  due,  Mrs.  Johns  is  unable  to 
pay,  and  the  lender  brings  his  action  against 
Johns  to  recover  the  amount  of  the  debt  If 
Johns  were  held  liable  to  pay  that  debt  the 
entire  community  property  might  be  sw^ 
away.  The  fund  especially  looked  to  to  sup- 
<port  the  family  would  be  tekrai  to  pay  tiie 
wife's  debt  made  by  her  without  the  knowl- 
edge or  consent  of  her  husband,  and  for  fb» 
benefit  of  her  own  separate  estete.  If  fiw 
wife  could  tinu  make  the  communis  prop- 
erty directly  liable  for  her  debta,  she  could 
do  indirectly  what  ahe  could  not  do  directly. 
She  could  not  directly  effect  an  allnation  of 
the  community  property,  fbr  |^  the  provl* 
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sions  of  said  section  2680,  Bev.  Oocles,  the 
buBband  has  the  management  and  control  of 
tbe  community  propraty  with  the  like  power 
of  absolute  disposition,  other  than  testamen- 
tary, as  he  has  of  his  own  separate  estate. 

To  hold  that  the  wife  could  thus  dispose 
of  the  community  property  would  be  nullify- 
ing the  provisions  of  said  statute,  and  the 
wife  would  have  the  absolute  power  of  dis- 
position as  well  as  the  husband. 

From  the  foregoing,  we  conclude  that  the 
community  property  Is  not  subject  to  the 
payment  of  said  Indebtedness,  and  for  that 
reason  the  judgment  of  the  trial  court  must 
be  sustained,  and  It  Is  so  ordered.  Oosta  are 
awarded  to  respondent . 

STBWABT  and  AILSHIE.  J  J.,*  concur. 


(40  Mont  ») 

WmSS  T.  HAMII/rON. 
(Supreme  Court  of  Montana.  Dec  2,  1900.) 

1.  Appsai.  and  Ebbou  (8  841*)— Appbai.  nf 

Bquitt  Oasb— Review. 

The  rule  that,  on  appeal  In  an  equity  cam, 
the  Supreme  Court  will  detenaine  wbether  the 
evidence  preponderates  against  the  findings  of 
the  trial  court.  Is  ai^Hcable  only  where  there 
is  a  controversy  as  to  the  facts,  and  it  has  no 
application  where  tbe  facta  are  admitted  by  de- 
fendant submitting  the  case  without  lotroduciDg 
any  evidence,  as  there  are  then  only  bare  legu 
Questions  arising  from  the  facta. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  3316;  Dec  Dig.  |  841.*] 

2.  PaBTNEBSHIP   (I  6*)— BlXHENTB— Shabinq 
Peopitb. 

Rev.  Codes,  H  54m,  5469,  5482,  defining 
a  "partnership"  as  the  associatim  of  two  or 
mote  persons  to  carry  on  a  business  together  and 
divide  the  profits,  and  providing  that  tae  Interest 
of  each  memb«r  of  a  firm  extends  to  every  por- 
tion of  Its  property,  and  that  every  general  part- 
ner is  agoit  for  the  firm  in  the  transaction  of 
Its  bnsluess,  etc.,  are  declaiatoiy  at  the  rule 
that,  to  constitute  a  partnership,  tliere  must  l>e 
such  community  of  interest  as  empowers  each 
partner  to  make  contracts,  incur  liabilities,  and 
dispose  of  the  property,  and  it  is  essential  to  a 
partnership  that  there  is  couunuoity  of  owner- 
ship in  the  profits ;  but  the  sharing  of  profits  is 
not  a  conclusive  test  of  a  partneruiip. 

[Bid.  Note.-~For  other  cases,  see  Partneishlit, 
Cent  Dig.  S  15;  Dec  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  0,  pp.  5191-5202;  vol.  8,  pp.  7746,  7747J 

8.  PABTNEBSHIP  (|  BS^}  —  ElXIBTENCE  ■—  DVI- 

DENOB— SUFFICIBNOT. 

Evidence  held  not  to  establish  a  partnershlD 
because  of  the  failure  to  prove  a  community  ot 
title,  or  a  community  of  ownership  in  tbe  prof- 
Itsi  and  because  of  tbe  fallare  to  prove  the  essen- 
tlsj  element  that  either  of  tbe  alleged  partners 
assumed  any  authority  to  dispose  of  the  inter- 
est of  tbe  other  in  any  of  the  piopexty  standing 
In  their  names. 

rSkL  Note.— For  other  cases,  see  Fartnersfalp^ 
Oent  Dig.  I  75;  Dec  Dig.  «  52.*] 

4.  PABTNEEflHIP    ({    ^*)  —  DlflBOtUTION — 
RJOHT  OP  SUBVIVOB. 

The  authority  of  the  surviving  partner  to 
settle  up  the  firm  business  under  Rev.  Codes, 
I  7607,  giving  the  surrivinz  partner  the  right 
to  continue  in  possession  oi  the  firm  property 


and  settle  the  firm  business,  contemplates  the 
completion  of  transactions  begun  before  the 
death  of  the  deceased  partner,  and  tbe  surviv- 
ing partner  not  only  has  the  authority,  but  he 
is  bound,  to  expend  firm  means  In  protecting 
firm  property. 

iEH.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  552 ;  Dec  IMg.  }  255.*] 

Appeal  from  District  Conrt,  Silver  Bow 
County ;  Jeremiah  J.  Lyndi,  Judge. 

Action  by  Matilda  Weiss,  as  administra- 
trix of  B.  A.  Welw.  deceased,  acainst  Julia 
F.  Hamilton.  From  a  Jndgmait  for  plaln- 
tur,  defendant  appeiUi.  Berawd  and  re> 
manded,  with  dlrectloni  to  enter  judgmoit 
for  defendant 

Mattlson,  Cavanaugh  &  Poo  re,  for-anoel- 
lant    Blnnard  &  Rodger,  for  respondent 

HOLLOWAY,  J.  This  iB  a  suit  for  an  ac- 
counting. The  plaintiff  recovered  judgment 
and  the  defendant  appealed  from  the  Judf- 
ment  and  from  an  order  denying  her  a  new 
trial. 

The  complaint  alleges:  That  tbe  plaintiff 
Is  administratrix  of  the  estate  of  B.  A. 
Weiss,  deceased;  that  on  or  about  January 

I,  1900,  R.  A.  Weiss  and  this  defendant  ea- 
tered'  Into  a  copartnership,  under  the  firm 
name  of  "Weiss  ft  Hamilton" ;  that  such  co- 
partnership continued  nntU  the  death  of 
Weiss,  which  occurred  on  January  21,  1906; 
that  during  the  continuance  of  such  popart- 
nersbip  valuable  properties  were  acquired 
and  were  owned  by  the  partnership  at  the 
time  of  the  death  of  Weiss ;  that  the  defend- 
ant has  had  the  exclusive  possession  of  BUtbt 
properties  and  has  refused  to  account  to  the 
plaintiff.  The  answer  admits  that  Weiss 
died  on  January  21,  1906,  and  that  tbe  plain- 
tiff la  the  administratrix  of  his  estate.  It 
denies  every  other  allegation  of  tbe  com- 
plaint Upon  the  trial  the  plaintiff  called 
the  as^Btant  cashier  of  the  bank  of  W.  A. 
Clark  &  Bro.,  who  testified:  That  in  190S  an 
account  was  opened  with  the  bank  in  the 
name  of  "Weiss  &  Hamilton" ;  that  the  ac- 
count was  continued  until  January  18,  1906, 
when  tbe  sum  of  $2,546  was  wltbdrawn. 
which  balanced  the  account  A.  F.  Gre^e 
testified  for  plaintiff  that  he  purchased  from 
the  defendant  a  one-fourth  of  her  undivided 
one-half  Interest  In  certain  mining  claims  lo- 
cated south  of  Butte,  for  which  he  paid  her 

II, 000.  W.  I.  LIppIncott  testified:  That  he 
was  secretary  of  the  Butte  Crude  Petroleum 
Company;  that  the  records  of  tbe  company 
show  that  originally  certain  shares  of  stock 
had  been  issued  to  Weiss,  and  certain  other 
shares  had  been  Issued  to  Mrs.  Hamilton; 
that  ot  the  shares  originally  issued  to  Wtiss, 
4,600  bad  thereafter  been  cancaied,  and  a 
like  number  Issued  to  Mrs.  Hamilton  at  the 
same  tlm&  J.  H.  McDonald  testified  l^t 
at  one  time  In  a  conTersatlon  Mrs.  Hamilton 
had  spoken  of  the  Interest  of  herself  and 
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WdsB  In  tli«  mining  dalms  waath.  ot  Butte 
u  a  partpenhlp  Intereat 

The  plaintiff  heneU  testlfled  that  tlie  de- 
fendant had  not  accounted.  In  enpport  of 
the  allegatlone  of  her  complBlnt  that  a  co- 
pannerBhU;>  existed  betveen  Wtfaa  and  thp 
dtf^dant,  and  that  aadi  copartnerBhlp 
owned  pr^tertgr  which  was  In  the  possession 
of  the  defendant.  It  was  apparently  deemed 
necessarT  by  plaintiff  to  make  the  defend- 
ant a  witnesB  In  ber  b^alf,  and  this  was 
donsb  Mis.  Hamilton  testified  at  some  length 
with  reference  to  die  buslnees  relations 
which  existed  between  herself  and  Welsa, 
ftom  the  time  they  first  met  In  Spokane,  Ip 
1S97,  to  the  date  of  the  death  of  Weiss,  In 
1906k  It  aivears  from  her  testimony  that 
In  1607  she  had  110,000  in  cash,  and  that  at 
that  time  Weiss  was  without  any  funds 
whaterw.  Stnue  time  later,  at  the  sugges- 
tion of  Welsa,  Mrs.  Hamilton  furnished  the 
niBcessary  funds,  and  the  two  located  certain 
oU  and  coal  lands  in  Wyoming ;  every  claim 
beHng  located  In  die  names  of  B.  A.  Weiss 
and  Julia  F.  Hamilton.  liater,  under  a 
similar  arrangement,  some  60  or  more  min- 
ing claims  were  located  south  of  Bntte^  and 
each  mining  claim  was  likewise  located  in 
the  names  ttf  B.  A.  Weiss  and  JuUa  E*.  Ham- 
Uton,  locators.  Ifrs.  Hamilton  furnished  all 
the  funds  necessary  to  make  the  locations 
and  pay  for  the  work  done  upon  the  daims. 
It  appears  from  her  testimony  that  in  all 
these  transactions  It  was  understood  between 
them  that  Mrs.  F**""*^  was  to  furnish  all 
the  money,  Weiss  to  do  the  work  ot  locating 
the  claims,  and  each  was  to  share  equally 
In  ttie  profits,  if  any  were  realized.  The  oil 
claims  were  transfored  to  two  corporations, 
the  Butte  Crude  Fetroleum  Company  and 
the  Monumental  Oil  Company.  Neither 
Weiss  nor  Mrs.  Hamilton  ever  assumed  to 
transfer  Joint  m  common  property ;  but  each 
aroarent^  transferred  an  undivided  indivld- 
nal  interest  For  her  interest  transferred 
to  the  Butte  Company,  Mrs.  Hamilton  re- 
ceived 60,000  shares  of  the  capital  stock  of 
that  company,  and  it  appears  that  Wtfss  re- 
oelved,  for  his  Interest  transferred  to  the 
same  ooncem,  125,000  shares  ot  the  capital 
stock  of  the  company.  For  her  interest  in 
the  cU  claims  transferred  to  the  Monumental 
Company,  Mrs.  Hamlltim  received  |8,000  In 
cash,  while  Weiss  received  certain  lAiares  of 
the  capital  stock  of  that  company  for  his  In- 
terest. Later  aa  Weiss  became  dissatisfied 
and  exchanged  bis  stodc  In  the  Monumental 
Company  to  Mrs.  Hamilton  for  her  Intranst 
In  the  coal  land  claims.  It  appears  that 
these  coal  land  claims  were  subsequently 
forfeited.  Some  ot  the  mining  dalms  w^ch 
had  been  located  south  of  Butte  were  sold 
to  the  Cleveland-Montana  Company,  a  cor- 
poration. For  her  Interest  in  the  claims  so 
sold.  Mrs,  Hamilton  received  97,000  In  f»sh, 
white  WdsB  received  80(^000  shares  ot  the 
cartel  BttHik  ot  tho  Cleveland  Company  for 
lilB  interest  conveyed  to  it   Mrs.  Hamilton 


further  testified  that  she  nnderstood  from 
WelsB  that  he  sold  some  of  the  stocks  owned 
by  him,  but  she  did  not  know  to  whom  or 
for  what  price  they  were  sold.  It  also  ap- 
pears from  her  testimony:  That  she  and 
Weiss  never  bad  any  common  funds  in  whldi 
both  were  Interested;  that  when  property 
waa  disposed  of  each  received  a  distributive 
share  of  the  selling  price,  in  money  or  stock ; 
that  when  stock  was  taken  either  It  was 
controlled  and  disposed  of  by  the  individual 
owner  without  consulting  the  otlier.  It  al- 
so appears  that  tiie  money  deposited  in  the 
Clark  bank  in  the  names  of  Weiss  &  Hamil- 
ton was  the  individual  money  of  Mrs.  Ham- 
ilton, and  that  It  was  deported  in  those 
names  at  the  suggestion  of  W^lss  himself. 
Mrs.  Hamilton  testifies  positively  that  the 
remaining  f2,54!^  which  she  witiidrew  from 
the  bank  on  January  18,  1906,  and  which 
withdrawal'  balanced  the  account,  was  her 
individual  money,  in  whidi  Weiss  did  not 
have  any  interest  whatever.  During  the 
year  1906  It  was  necessary  to  do  the  annual 
representation  work  on  tlie  mining  claims 
then  held  by  Mrs.  Hamilton  and  the  estate 
ot  W^ss,  and,  since  the  estate  did  not  thai 
have  any  funds,  Mrs.  Hamilton  expended 
the  92,546,  which  she  tiad  withdrawn  fn»n 
the  bank,  and  the  91*000  which  she  had  re- 
ceived from  fhe  witness  Qreeu^  In  having 
su<A  representation  woA  don&  She  testi- 
fies that  during  that  year  th^  were  offered 
$24,000  for  these  mining  dalms;  but,  by 
reason  of  platatilTs  refusal  to  join  in  a  sale, 
they  were  not  able  to  dispose  of  them.  Dur- 
ing 1907  the  representation  work  was  not 
done  for  lack  of  funds,  and  the  claims  were 
forfeited. 

The  foregoing  i^  in  substance,  the  wlKde 
of  the  material  evidoice  introduced  In  be- 
half of  the  plaintiff.  At  the  conclusion  ct 
plaintiff's  case,  the  defendant  interposed  a 
motion  for  Judgment  In  her  favor.  This 
motion  was  denied,  and  the  defendant  rested 
without  Introducing  any  evidence  The  trial 
court  found:  (1)  That  Weiss  and  Mrs.  Ham- 
ilton were  copartners ;  (2)  that  the  coal,  oil, 
and  mining  dalms  were  copartnership  prop- 
erty ;  (4)  that  on  January  18,  1906,  there  was 
on  deport  In  the  Clark  bank,  to  the  credit 
of  such  copartnership,  92,546;  (IS)  that  Mrs. 
Hamilton  withdrew  tills  money  and  appro- 
priated It  to  ber  own  use;  (6)  that  this 
mon^  was  the  principal  asset  of  the  copart- 
nership. From  these  and  other  findings,  not 
material  here,  the  court  concluded  that  the 
plaintiff  was  entitled  to  a  Judgment  against 
tile  defendant  for  91.272.50,  bdng  one-half  of 
the  amount  withdrawn  by  the  defendant 
from  the  Clark  bank  on  January  18,  1906. 

The  rule  Invoked  by.  counsd  for  respond- 
ent that,  on  appeal  In  an  equity  case,  this 
court  will  determine  whether  the  evidence 
preponderates  against  the  findings  of  the 
trial  court,  Is  applicable  only  in  a  case  where 
there  Is  a  controversy  as  to  the  facts.  It 
cannot  have  any  application  in  a  case  of  tlils 
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vikaractar.  where  tiieca  la  not  taxy  ancb  con- 
trovenVf  tot,  the  facts  belns  admitted,  there 
l8  for  aolatlon  only  bare  legal  questions  aris- 
ing from  those  facts.  We  are  called  upon, 
as  was  the  trial  court,  to  nvy  whether  the 
undisputed  evidence  lustlfles  the  findings. 
The  principal  question  for  determination  Is 
whether  there  was  In  fact  a  partnership. 

Section  5466,  Rev.  Codes,  provides:  **Part- 
nershlp  Is  the  assodatlon  of  two  or  more 
persons,  for  the  purpose  of  carrying  on  busi- 
ness together,  and  dividing  its  profits  be- 
tween them.**  Bnt  that  the  sharing  of  prof- 
its Is  not  a  conclusive  test  of  a  partnership 
is  now  almost  universal^  recognized.  It 
was  declared  by  this  court  In  Parchoi  t. 
Anderson,  5  Mont  438,  0  Pac.  588,  51  'Am. 
Bep.  65,  and  reaffirmed  in  Beasley  t.  Berry, 
83  Mont  477.  S4  Faa  791.  It  la  now  too 
well  settled  to  be  open  to  discussion.  Sec- 
tions 5469  and  6482,  Rev.  Codes,  provide: 

"Sec.  5469.  The  interest  of  each  membw 
of  a  partnership  extends  to  every  portitm  of 
its  property." 

"Sec.  548!^  Every  general  partn«  is  agent 
for  the  partnership  In  the  transaction  of 
its  business,  and  has  authority  to  do  what- 
ever is  necessary  to  carry  on  such  business 
in  the  ordinary  manner,  and  for  this  pur- 
pose may  bind  his  copartners  by  an  agree- 
ment In  writing." 

These  statute  are  merely  declaratory  of 
the  rule  recognized  everywhere  that,  to  con- 
stitute a  partnership,  there  must  be  such  a 
community  of  Interest  as  empowers  each 
party  to  make  contracts.  Incur  liabilities,  and 
dispose  of  the  property.  Other  sections  of 
the  Code  place  some  restrictions  upon  the 
power  of  an  individual  partnw.  It  Is  also 
-essential  to  a  partnership  that  there  be  com- 
munity of  ownership  in  the  profits.  In 
Oeorge  on  Partnership,  p.  50,  the  author 
says:  "The  ultimate  and  conclusive  test  of 
a  purtnershlp  Is  the  co-ownership  of  the 
profits."  And  this  text  is  supported  by  the 
authorities  generally.  In  30  Cyc.  p.  371,  the 
same  rule  Is  stated  as  follows;  "Not  only 
must  a  common  business  'exist,  as  distin- 
guished from  a  pooling  of  several  Individual 
Interests  In  an  enterprise,  but  the  sharing  of 
profits  by  tbe  associated  persons  must  be  In 
their  capacity  as  co-princIpals  In  that  com- 
mon business,  or  a  prima  facie  case  of  part- 
nership is  not  made  out"  The  law  of  part- 
nership Is  the  law  of  interchangeable  princi- 
pal and  agent  Each  partner  represents  the 
whole  and  every  part  of  the  partnership. 
Farchen  v.  Anderson,  above. 

The  transactions  between  Weiss  and  Mrs. 
Hamilton  did  not  constitute  them  copart- 
ners. Some  of  the  essential  elements  of  a 
partnership  were  lacking.  They  did  not 
have  any  community  of  title  to  the  property 
acquired.  The  fact  that  the  property  was 
taken  In  tbe  names  of  both  Is  not  of  any 
particular  significance.  Tbe  same  thing 
would  have  been  done  had  lliey  been  merely 
tenants  in  common.  The  idea  of  community 


of  interest  li  not  recondlable  with  fb»  fact 
that  ea<^  held  an  undivided  individual  in- 
terest There  was  also  lacking  the  very  es- 
sential element  of  community  of  ownership 
Id  the  profits.  When  proper^  was  sold, 
each  received  payment  as  for  an  Individual 
interest,  and  each  disposed  o£  his  interest 
in  tbe  proceeds  of  the  sale  as  be  saw  fit 
Section  6468.  Bev.  Codei^  ^Tldes:  "Tbe 
property  of  a  partnership  consists  of  all 
that  is  contributed  to  the  common  stock  at 
the  formation  of  the  partserahlp,  and  all 
ttiat  is  subsequently  acquired  thereto."  If 
tbe  oil  and  mineral  lands  belonged  to  ■  the 
partnership,  then  the  proceeds  of  any  sales 
of  either  would  also  have  been  partnership 
pn^»erty;  but  that  these  parties  never  in- 
tended anything  of  that  kind  la  manifest 
from  their  conduct  in  each  dealing  with  his 
Interest  in  the  proceeds  of  the  sales  made 
as  he  saw  fit  without  consulting  the  othw. 
There  was  also  lacking  the  ^onent  of  Inter- 
changeable  principal  and  agoit  The  evi- 
dence wholly  falls  to  show  that  ^ther  Weiss 
or  Mrs.  Hamilton  bad,  or  ever  assumed  to 
have,  any  authority  to  dispose  of  the  Interest 
of  the  other  In  any  of  the  property  standing 
in  the  names  of  both.  Tlw  fact  that  Mrs. 
Hamilton  once  referred  to  the  Interest  of 
herself  and  Weiss  in  the  mining  <dalms  as  a 
partnership  Interest  Is  not  controlling.  There 
is  not  any  question  of  ostensible  partoershlp 
Involved  bera  That  Weiss  and  Mrs.  Ham- 
ilton located  the  coa],  oil,  and  mining  claims 
In  the  names  of  both,  that  they  opened  an 
account  In  the  bank  In  the  common  name, 
that  they  agreed  to  share  the  profits  of  their 
undertakings,  and  that  Mrs.  Hamilton  spoke 
of  their  mining  Interest  as  a  partnership  In- 
terest, are  all  facts  pertinent  as  tending  to 
show  that  a  partnership  existed ;  but  they 
fall  far  short  of  being  sufficient  to  establish 
a  partnership. 

We  have  searched  tbe  record  in  vain  for 
any  evidence  showing,  or  tending  to  show, 
the  particular  source  from  which  tbe  $2,545. 
which  was  withdrawn  from  the  bank  on 
January  18th  by  Mrs.  Hamilton,  was  obtain- 
ed; but  Mrs.  Hamilton  testiflra  positively 
that  tbe  money  was  her  individual  proper- 
ty, and  this  evidence  Is  binding  upon  the 
plaintiff,  whose  witness  Mrs.  Hamilton  was. 
Tbe  court  found  that  Mrs.  Hamilton  ap- 
propriated this  money  to  her  own  use,  while 
the  evidence  shows  that  she  expended  It  in 
doing  the  necessary  representation  wo^k  on 
the  mining  claims  then  belonging  to  her  and 
the  Weiss  estate.  The  court's  finding  was 
doubtless  made  upon  the  theory  that  If  the 
money  was  partnership  property,  Mrs.  Ham- 
ilton could  not  rightfully  expend  It  after  the 
death  of  Weiss.  If  such  was  the  theory  of 
the  court  It  was  erroneous.  Under  our 
Code,  the  surviving  partner  has  the  right 
to  continue  in  possession  of  the  partnership 
property,  and  to  settle  the  partnership  busi- 
ness. Section  7607.  Rev.  Codes.  The  author- 
ity to  settle  up  the  business  contemplates 
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the  completion  of  traiuactloiu  begun  before 
the  death  of  the  one  partner.  George  on 
Partnership,  409.  The  surrlvlng  partner  not 
only  has  the  authority,  but  It  Is  his  du^,  to 
expend  the  partnership  means  In  protecting 
partnership  property.  2  Bates  on  Partner- 
ship, H  728,  7G9.  At  the  time  this  represen- 
tation work  was  done,  the  mining  claims 
were  valuable,  and  failure  to  have  the  work 
done  would  have  rendered  the  claims  liable 
to  forfeiture.  It  was  necessary  to  protect 
the  property  that  the  worlc  be  done,  and  the 
snrrirlng  partner,  If  a  partnership  had  ex- 
isted, could  hare  properly  expended  partner- 
ship funds  in  doing  such  work. 

Our  conclusion  Is  that  the  evidence  does 
not  support  the  findings  aboT^  but,  on  the 
contrary,  shows  that  the  plalntUF  la  not 
entitled  to  recover  at  all.  The  Judgment  and 
order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions 
to  vacate  the  fludings  and  Judgment  here- 
tofore made,  and  to  enter  Judgmmt  In  favor 
of  the  defendant  for  her  coeta. 

Reversed  and  remanded. 

BRAKTLY,  a  J.,  and  SMITH,  concur. 

<4S  Uont.  19) 

TIOGBMAN  T.  BfRZLAS. 
(Supreme  Court  of  Montans.   Nov.  12,  1900.) 

1.  Mines  awd  Minerals  (I  88«)— Aonow  to 

DSTEBMINE  OONFLICnHO  C^AZIW— FlHDIHOS 

— CONSTEUCTION, 

In  an  action  to  determiae  conflicting  claims 
to  mining  locations,  where  the  innes  made  by 
the  pleadinn  and  evldeoce  were  whether  plain- 
tiff bad  sufficiently  identified  his  clahns  under 
the  federal  statute  to  make  the  locations  valid, 
and  whether  they  were  subject  to  forfeiture  and 
relocation  because  the  required  representation 
work  was  not  done,  a  finding  for  plaintiff  on  all 
his  claima  except  as  to  the  iwrtiona  of  them 
conSictiog  with  defendant's  locations  impliedly 
found  against  defendant  on  tlie  isstie  of  foi^ 
feitun. 

[Gd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dea  Dig.  I  Sa*] 

2.  Mines  and  Minbrau  (|  17*)— Location— 

DiSCOVEBT  SHAfT. 

The  location  of  a  claim,  the  discovery  shaft 
for  which  was  within  the  boundaries  of  another 
claim  located  prior  thereto  by  the  same  penioa, 
was  invalid,  and  the  ground  covered  by  the  sub- 
sequent location  was  vacant  for  all  purposes. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  1  26;  Dec.  Dig.  }  17.*] 

S.  Mines  and  Minebals  (S  21*)— Location— 

DECLAfiATOBT  STATBVENT— DESCBIPTION  BT 

Metes  and  Bounds. 

Comp.  St.  1^7,  div.  5,  S  1477,  requiring 
one  discovering  any  lode  mining  claim  to  make 
a  declaratory  statement  thereof  describing  It  in 
the  manner  provided  by  the  laws  of  the  United 
States,  did  not  require  the  declaratory  statement 
to  describe  the  claim  by  metes  and  bounds, 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  CenL  Dig.  |  46;  Deci  Dig.  S  21.*] 

4,  Minks  and  Mxivkbau  (S  21*>— Boundabisb 
—  Galu  — GiAU.a  m  Deoz.akatobt  Statk- 

UENT. 

While  Comp.  St  1887,  div.  5,  i  1477.  does 
not  require  the  declaratory  statement  of  the 
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discovery  of  a  lode  mlnlDg  claim  to  describe  the 
claim  by  metes  and  bounds,  where  the  original 
monuments  have  disappeared,  the  calls  for  dis- 
tances in  the  declaratory  statement  will  con- 
trol over  testimony  as  to  the  location  of  the 
original  monumentB,  and  a  claim  ascertained 
from  points  clearly  fixed  by  such  calls,  such  as 
discovery  shafts,  will  prevail  over  a  subsequent 
conflicting  location.  . 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  21.*] 

5.  Mines  and  Minebau  (|  21*)— Declabatobt 
Statement  —  VABunoM  BxTwXBir  Oaixb 

AND  StlRVET.  ■ 

Any  deviation  from  the  calls  in  the  declara- 
toiy  statement  filed  upon  the  discovery  of  a 
lode  claim  in  making  claimant's  survey  did  not 
prejudice  an  adverse  claimant  where  such  devi- 
ation reduced  the  length  of  the  end  lines  of  the 
claim  where  It  conflicted  with,  an  adverse  claim. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  |  48;  Dec  Dig.  i  21.*] 

e.  Mines  and  Minerals  (|  20*)— Location- 

SUBVET  — CONFOBHITT  TO  ObIGINAI.  LOCA- 
TION. 

The  lines  of  a  lode  claim  could  not  be  so 
fixed  as  to  include  ground  not  covered  by  the 
original  location. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mlnemis,  Gent  Dig.  1 40;  Dec.  Dig.  1 20.*] 

7.  Mines  and  MiNESALa  (|  17*)— Dibcovest— 
Location- Pabt  on  adjoining  Claui. 

A  discovery  shaft  which  was  bisected  by 
the  west  end  line  of  the  claim  was  enfficient  to 
support  a  location,  so  that  such  location  was  not 
affected  by  the  fact  that  a  subsequent  location 
overlapped  the  west  end  Una  ana  Inclnded  the 
discovery. 

[Ed.  Note«— For  other  cases,  see  Mlnee  and 
Minerals,  Cent  Dig.  1  25;  Dec  Dig.  1 17.*] 

8.  Mines  and  Mihebaia  (|  27*)— Olahw— 

OVEBLAPPINO  CLAUS. 

Since  a  discovery  shaft  which  bisected  the 
west  end  line  of  a  mining  claim  was  sufficient  to 
support  a  lode  location,  a  subsequent  location 
whim  overiapped  the  west  end  line,  and  Includ- 
ed the  discovery,  would  be  void  to  the  extent  <rf 
the  conflict. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Miaerals,  Gent.  Dig.  |  64;  Dec.  Dig.  |  27.*] 

9.  Mines  and  Minebals  (|  27*)— Convlxot- 

iNo  Locations— Discovert  Shaft. 

A  lode  mining  claim  location,  the  discover; 
shaft  ot  which  was  made  within  the  twundaries 
of  a  prior  location,  was  void. 

[EkI.  Note.— For  other  cases,  see  Mines  and 
MlneraU,  Cent.  Dig.  S  64;  Dea  Dig.  {  27.*] 

10.  Mines  and  Minkbaus  (|  38*)— Conpuoi- 
iNG  Claims— Actions— Burden  ov  Pboot— 

FOBFEITUBE. 

In  an  action  to  determine  conflicting  lode 
locations,  the  burden  was  upon  defendant  to 
prove  by  clear  and  convincing  evidence  that 
plaintiGrs  claims  were  subject  to  forfeiture  and 
relocation  because  the  required  representadon 
work  was  not  done. 

[E)d.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  I  106;  Dec  Dig.  S  38.*] 

11.  Mines  and  Mhiekau  (i  88*)— GoNTUor- 
iNo  Claims— AonoKB  —  JnBT  QtnenoN  — 

SnmciENCT  or  Identitt. 

In  an  action  to  determine  conflicting  lode 
locations,  whether  the  reference  in  the  declara- 
tory statement  to  a  ontain  race  trad:  was  snffi- 
cient  to  identify  the  claim  held  for  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  i  108;  Dec  Dig.  |  88.*] 
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Stiioad  plat  is  explanatory  of  flu  conteo- 
tlona  of  the  partlea. 


12.  MlTOS  AHD  HINBRAU  (I  21*)— LOOATIOV 

07  Clahib— Dbolajlatobt  BTAmmTi— 8uv- 

FiouNOT  or  iDEnnnoATion. 

The  declaratory  itatemeat  of  tlie  discovery 
<A  a  lode  mining  clalni  nifflcientiy  fdentifiei  th* 
claim,  if  b7  any  reasonable  constmctlon,  in 
Tiew  of  tbe  snrrounding  drcamstances,  the  de- 
scription therein  notifies  subsequent  locators 
that  the  particular  part  of  the  fronnd  daimed 
has  been  located. 

[BO.  Note^For  other  caaet,  see  Mines  and 
Minerals,  Cent.  Dig.  |  46;  De&  Dig.  S  21*] 

Appeal  from  District  Court,  Silver  Bow 
Oonnty;  Gea  M.  Bourqnln,  Jndge. 

Action  by  John  H.  Tlggeman  against 
George  Mnslak.  From  a  Judgment  in  part 
for  plaintur,  he  appeala.  Modified,  and  re- 
manded for  Judgment  as  directed. 

SL  B.  Howell  and  L.  P.  Forests,  for  ap- 
pellant Geo.  F.  Shelton  and  Cliaa.  A.  Bug- 
gies, for  reqiondent. 


BRANTLT,  0.  J>  The  defendant,  idabnlng 
to  be  the  owner  of  mining  ground  altnated  In 
Bonunlt  Valley  nnoqcanlzed  mining  dlatrlct, 
In  Silver  Bow  coun^,  under  locationa  des- 
ignated as  the  Vienna  and  Croatian  quartz 
lodes,  made  bla  applicationa  to  tlie  United 
States  for  intents  ttaerefor  ttitoogb  tiie  land 
office  at  Helena.  Tlie  plaintiff,  claiming  a 
prior  right  to  portions  of  the  ground  under 
each  of  three  locatioiu  designated  as  the 
Walstadde,  Gk)ld  Star,  and  Black  Cloud, 
brought  Oils  action  to  determine  the  right  to 
the  possession  of  the  portlona  In  coutroTersy 
\n  pmrsnance  of  the  reqairements  of  the  fed- 
ical  statute.  The  defendant's  claims  were 
tocated  on  Ai^ust  0,  1902,  and  both  declara- 
tory statements  were  recorded  on  October 
1th.  Subsequently  two  amended  locations 
for  each  claim  were  made  and  recorded; 
the  last  being  recorded  on  February  26  and 
28,  1907,  respectively.  The  purpose  ot  the 
amendments  was  to  supply  with  m<ne  de- 
flnlteneas  the  redtala  required  by  the  Mon- 
tana statute.  The  plaintiff's  locations  were 
all  made  on  November  5,  1801.  The  declara- 
tory stetemente  were  recorded  on  Novemba 
1801,  in  tbti  following  order,  as  shown  by 
the  file  marks  of  the  clerk  and  recorder: 
The  Black  Cluud  first,  the  Gold  Star  second, 
and  the  Walstadde  third- 

The  evidence  introduced  by  the  parties 
was  confined  to  two  Issues  made  by  the 
pleadings,  to  vrit.  Wbethw  the  acte  done 
by  the  plainUff  In  the  way  of  marking  the 
boundaries,  and  the  references  made  in  the 
declaratory  stetements  to  natural  objecte 
or  permanent  numuments  to  identify  the 
claims,  were  a  sufficient  compliance  with 
the  federal  statute  (IT.  S.  Comp.  St  1901,  | 
2824)  to  render  his  locations  valid;  and 
whether  they  were  subject  to  forfdtnre  and 
relocaticm  by  the  defendant  because  the  re- 
quired representetlon  woA  bad  not  been 
d<me  upon  them  for  the  year  1901.  The  snb- 

•Ver  otbsr  csmi  see  Mm*  topis  and  secUoai  NUMBER  b  Deo.  *  Am.  Digs.  1907  to  date,  *  Reporter  ladexer 
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The  plaintUTfl  claims  lie  easterly  and  west- 
erly along  a  ridge,  or  backbone,  on  the  west 
slope  of  the  monutaiiL  Tbe  general  course 
of  tbe  Tetn  In  the  Walstadde  Is  Indicated  by 
tbe  line  of  the  tunnel,  and  is  Bnpposed  to 
trsTeiw  all  of  the  claims.  Defendant's 
claims  He  on  tbe  sontberiy  slope  of  tbe 
ridge.  All  tbe  representation  work  done  by 
plalntltC  prior  to  tbe  location  of  defendant's 
claims  had  been  done  through  a  shaft  and 
drift  npoD  the  Walstadde,  near  the  point 
marked  "Disc.  Shaft";  tbe  purpose  being, 
as  he  stated,  to  develop  and  exidolt  all  the 
<^alm8  from  this  point  as  a  contlgnons  gronp. 
After  this  time  he  conTerted  the  drift  Into 
a  tnnnel  by  driving  it  to  tbe  surface  toward 
the  west  Tbe  shaft  has  since  then  been  used 
for  tbe  purpose  of  ventilation  only.  At  tbe 
time  of  the  trial  tbe  tunnel  bad  been  driven 
into  Uie  mountain  toward  the  east,  to  tbe 
extent  of  several  hundred  feet  With  refer- 
ence to  the  location  of  plaintiff's  claims  aft- 
er a  discovery  bad  been  made  upon  each  of 
tbem,  his  own  testimony  showed — and  In 
this  particular  he  is  stq»ported  by  the  re- 
citals in  tbe  declaratory  statemmts  and  the 
file  marks  thereon — that  be  proceeded  as  fol- 
lows; Beginning  with  the  discovery  on  tbe 
Black  Cloud  be  measured  with  a  tapellne 
600  feet  along  tbe  strike  of  the  vein  toward 
tbe  west,  thus  fixing  the  end  line  of  tbe 
daim  in  that  direction.  Havli^  determined 
the  location  of  this  line,  he  then  proceeded 
to  place  bis  comer  poets  so  as  to  make  the 
claim  600  feet  In  width  and  1,500  feet  in 
Iragtb,  beginning  his  measurement  from 
the  middle  point  of  the  west  end  line.  He 
then  located  tbe  Oold  Star,  beginning  bis 
measurements  from  tbe  point  at  tbe  west 
tod  of  tbe  claim,  marked  on  the  plat  "Disc. 
Shaft,"  taking  the  full  distance  of  SCO  feet 
on  either  side  of  the  vein,  and  1,600  feet 
along  its  strike,  supposing  tbe  west  end  line 
of  tbe  Bhuft  Olond  to  be  a  common  line  with 
tbe  east  end  line  of  tbe  Sold  Star.  The 
course  pursued  with  the  Walstadde  was  sub- 
stantially Identical  with  that  pursued  with 
tbe  Black  Cloud.  In  tbe  declaratory  state- 
axmt  of  tbe  Blade  Cloud  the  vcdn  Is  describ- 
ed as  extending  In  an  easterly  and  wester- 
ly direction,  and  the  portion  of  It  claimed  Is 
600  feet  in  a  Westerly  direction  from  cen- 
ter of  discovery  shaft,  and  1,000  feet  in  an 
easterly  direction.  The  boundaries  are  stat- 
ed as  follows:  "Beginning  at  the  discovery 
shaft  then  600  feet  west  then  SOO  feet 
south  to  a  post  then  1,600  feet  east  to  a 
poet  then  600  feet  north  to  a  post,  then  1,600 
feet  west  to  a  poet  then  800  feet  south,  to 
place  of  beginning."  The  claim  Is  describ- 
ed as  being  situated  in  Summit  Valley  min- 
ing district  Silver  Bow  coun^,  about  1% 
miles  east  from  tbe  race  track,  with  the 
WhlppoorwUJ  claim  adjoining  it  on  the 
north.  In  the  declaratory  statement  of  tbe 
Gold  Star  the  boundaries  are  described  as 
In  that  of  the  Black  Cloud;  the  initial  course 
being  800  feet  south  from  tbe  discovery 


shaft  The  direction  of  tbe  vein  Is  the  same. 
Reference  is  made  to  tbe  race  track,  at  a 
distance  of  VA  miles  to  the  west,  to  the  Bob 
White  claim  on  tbe  north,  and  to  the  Wal- 
stadde on  the  west  In  tbe  declaratory  state- 
ment of  the  Walstadde  the  claim  Is  for  800 
feet  of  the  vein  easterly  from  tbe  discovery 
shaft  and  'ilOO  feet  westerly.  Tbe  Initial 
course  Is  given  as  760  feet  from  the  discov- 
ery, southwest  to  a  post  From  this  point 
tbe  lines  are  mentioned  In  tbe  same  order  as 
In  the  other  statements.  Beference  Is  made 
to  the  Sliver  ClUC  claim  on  tbe  north,  and  to 
the  race  trat^  at  a  distance  of  IH  miles  to 
the  west  Plaintiff  testified  that  he  maiked 
tbe  boundaries  of  all  the  claims  with  sub- 
stantial posts  set  In  the  ground,  one  at  each 
of  the  fonr  corners  of  each  claim.  His  tes- 
timony and  that  of  other  witnesses  further 
showed  that  when  be  came  to  make  bis  sur- 
vey lo  order  to  prepare  bis  adverse  claim, 
there  were  no  monuments  on  the  ground, 
nor  any  evidences,  except  tbe  discovery 
shafts  upon  each  of  the  claims,  trom  which 
it  was  possible  to  ascertain  tbe  boundaries, 
and  that,  by  following  tbe  calls  In  the  de- 
claratory statements,  there  would  be  found 
between  tbe  east  eaA  line  of  the  Gold  Star 
and  the  Black  Cloud  a  vacant  space  of  about 
76  feet,  and  that  tbe  Walstadde  would  over- 
lap tlie  west  end  of  tbe  Oold  Star  to  a  dis- 
tance of  more  than  100  feet,  thus  Including 
tbe  discovery  of  tbe  Gold  Star.  To  meet 
this  difficulty,  the  surveyor  permitted  tbe 
plaintiff  to  point  out  tbe  positions  of  the 
comer  posts  as  he  recollected  them,  and 
made  the  snrvey  accordingly,  with  tbe  result 
that  tbe  Black  Cloud  was  shifted  to  the  west 
in  Its  entirety  a  sufficient  distance  to  con* 
Btltnte  its  west  mi  line  a  common  line  be- 
tween it  and  tiie  Gold  Star;  and  the  Wal- 
stadde was  shortened  on  the  east  so  as  to 
exclude  the  discovery  of  the  Gold  Star.  This 
claim  and  tbe  Black  Cloud  were  thus  made 
each  the  full  length  of  1,600  feet,  and  the 
three  together  a  contiguous  group.  While 
Hiere  was  some  conflict  in  the  evidence  as 
to  the  work  done  by  plaintiff  in  1901,  the 
foregobig  tacts  aie  not  substantially  con- 
troverted. 

Tbe  court  did  not  make  formal  findings.  In 
tbe  Judgment  roll  and  the  decree  we  find  the 
following  under  the  designation  of  "Court's 
Decision":  "In  this  action,  taeretofore  tried 
hj  the  court  tbe  court  finds  for  the  plain- 
tiff for  his  Walstadde  lode  <daim,  for  aU 
portions  of  bis  Gold  Star  and  Black  Clond 
lode  claims  not  in  conflict  wit^  defendants 
dalms,  and  for  that  pwtion  of  his  Blade 
Cloud  lode  dalm  in  conflict  with  defendant's 
claim  lying  east  of  a  line  drawn  parallel  with 
tbe  west  end  line  of  bis  said  Black  Olond 
claim  at  a  point  600  feet  west  of  tbe  cen- 
ter of  tbe  discovery  shaft  of  said  Blade 
Cloud  claim.  And  In  all  else  the  court  finds 
for  defendant  And  therefrom  tbe  court  con- 
cludes that  each  party  is  oitltled  to  a  de- 
cree for  recovery  by  each  party  of  their  re- 
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spectlre  clalma,  as  In  the  al)OTe  findings  In- 
dicated." A  decree  was  rendered  and  enter- 
ed In  conformity  with  this  decision.  The 
plaintiff  has  apijealed  from  the  decree  and  an 
order  denying  bis  motion  for  a  new  trial. 

It  is  apparent  from  the  decision  that  the 
court  found  In  favor  of  the  plaintiff  upon  all 
the  Issues,  so  far  as  concerns  the  Walstadde 
claim  as  well  as  the  Black  Cloud,  except  as 
to  the  portion  in  conflict  'between  the  latter 
and  the  Croatian  west  of  the  west  end  line 
of  the  Black  Cloud,  placed  as  Indicated  by 
the  recitals  In  the  Black  Cloud  declaratory 
statement,  and  that,  as  to  the  Gold  Star,  it 
found  in  favor  of  the  defendant.  This  con- 
clusion necessarily  Implied  a  finding  against 
the  defendant  upon  his  plea  of  forfeiture. 
The  question  submitted  to  us  is  whether  the 
evidence  Justifies  the  findings  In  so  far  as 
they  affect  the  validity  of  the  Gold  Star  lo- 
cation. The  theory  upon  which  the  court 
proceeded  as  to  the  Walstadde  was  that  the 
boundary  monuments  bad  disappeared,  and 
that  the  testimony  of  the  plaintiff  as  to  their 
original  locatltm  was  not  altogether  satisfac- 
tory, and  hence  that  the  descriptive  calls  of 
distauces  In  the  declaratory  statement  were 
80  far  controlling  that  this  claim  must  be 
measured  along  the  vein  for  the  full  length 
of  1,500  feet  As  to  the  courses  to  be  ob- 
served, the  theory  was  that  the  terms  "east- 
erly," "westerly,"  and  "north,"  and  "south" 
were  to  be  construed  as  denoting  any  course 
nearer  to  the  east  and  west,  etc.,  than  to  the 
other  cardinal  points  of  the  compass,  and 
that  In  fixing  them  the  surveyor  properly 
took  Into  consideration  the  course  of  the 
vein  as  stated  In  the  declaratory  statements. 
Having  adopted  the  theory  aa  to  the  dla* 
tances,  and  assuming  that  tbe  Walstadde 
was  located  first  In  order,  the  result  necea- 
aarlly  was  that  the  Gold  Star  location  was 
void,  because  tbe  discovery  made  for  it  was 
within  the  bonndariea  of  the  Walstadde. 
Proceeding  upon  tbe  oame  theory,  with  refer- 
ence to  tbe  Black  Cloud,  tbe  conclusion  was 
reached  that,  inasmuch  as  the  surveyor  had 
shifted  It  as  an  entire^  toward  the  west  so 
as  to  make  It  cover  a  stance  of  more  than 
500  feet  along  the  vein  west  of  the  discovery 
shaft,  the  gronnd  thus  included  should  be 
excluded  because  It  was  not  within  the  boun- 
daries ot  the  dalm  as  wl^nally  located. 
While  this  iB  not  altogeOier  clear  from  the 
decision  Itself,  it  is  made  so  by  a  memoran- 
dum opinion  filed  to  the  oise,  which,  though 
not  a  part  of  the  record  and  not  propaly  in 
the  transcript.  Is  refored  to  hy  counsd  for 
both  sides  as  explanatory  of  the  decision, 
Bveu  so,  how,  after  adopting  the  theory  It 
did,  the  court  awarded  to  ttie  plaintiff  any 
portion  <a  tbe  ground  covered  hy  tbe  Gold 
Star,  it  is  Impossible  to  understand;  tor,  if 
the  location  of  this  claim  was  invalid  because 
the  discoTeiy  supposed  to  have  been  made 
Ml  It  was  entirely  without  Its  boundaries, 
the  ground  covered  by  It  was  vacant  lor 


all  purposes,  and  could  not  pr<^>erly  be  ad- 
Judged  to  belong  to  the  plaintiff. 

We  think  the  theory  adopted  by  the  court 
as  to  the  proper  mode  of  determining  the 
boundaries  was,  speaking  generally,  correct, 
and  counsel  do  not  seem  to  question  it  The 
statute  in  (orce  in  this  state  at  the  time  tbn 
plaintiff's  locations  were  made  did  not  re- 
quire the  declaratory  statement  or  notice  of 
location  recorded  to  contain  a  description  of 
the  claim  by  metes  and  bounds.  Comp.  St 
1887,  dlv.  5,  1 1477;  Upton  v,  Larkin,  7  Mont 
449.  17  Pac  728.  Yet,  where  it  does  con- 
tain such  a  description,  It  is  safer  to  ac- 
cept the  sworn  statements  of  the  claimant, 
made  contemporaneously  with  the  acts  done 
by  him,  as  to  what  he  did,  rather  than  bis 
mere  recollection  of  them  many  years  after- 
wards. And  this  is  not  an  unreasonable  rule, 
because  the  presumption  Is  that  statements 
so  made  at  or  near  the  time  of  tbe  location, 
and  when  there  was  no  controversy  over  the 
right  involved,  are  more  likely  to  be  true.  In 
Upton  V.  lisrkln,  supra,  the  locator,  however, 
was  held  not  conclusively  bound  by  the  mon- 
uments described  in  his  statement  There 
tbe  statement  referred  to  pine  trees  as  the 
monuments  marking  two  of  the  comers  of 
the  claim,  whereas  the  evidence  showed 
that  these  monuments  were  stakes.  This 
holding  proceeded  upon  the  theory  that, 
since  the  statute  did  not  require  any  de- 
scription by  metes  and  bounds,  It  was  a  ques- 
tion for  the  Jury,  upon  all  the  evidence, 
whether  the  statute  had  been  complied  with; 
but,  where  the  monuments  have  disappeared 
entirely,  we  do  not  see  why  the  rule  adopt>- 
ed  by  the  trial  court  is  not  based  upon  a 
Just  principle,  and  is  entirely  reasonable^ 
And  if  the  measurements  are  made  !ronf 
points  clearly  fixed  by  the  evidence,  for  il- 
lustration, from  the  discovery  shafts,  as  was 
done  here,  and  as  to  the  location  of  which 
there  was  no  suhstantlal  controversy,  and 
along  the  general  course  of  the  lead,  so  that 
no  encroachment  is  made  upon  adjacent 
ground,  there  seems  to  he  no  substantial  rea- 
son why  the  area  so  ascertained  should  not 
be  awarded  to  the  claimant  as  against  a  sub- 
sequent conflicting  location;  otherwise  a  lo- 
cator must  be  held  bound  at  hifi  peril  to 
keep  in  place  his,  original  monuments  or 
supply  others  when  th^  have  been  removed. 
Since  it  was  apparent  that  tbe  surv^or  In 
measuring  tbe  end  lines  took  tbe  statements 
of  the  plaintiff  designating  the  position  <tf 
the  comer  posts,  and,  by  making  the  survey 
accordingly,  reduced  the  Walstadde  and  Gold 
Star  Old  lines  somewhat  ta  length,  the  court 
properly  concluded  this  deviation  from  the 
calls  in  the  statements  furnished  the  defend- 
ant no  ground  for  complaint 

But  In  our  opinion  the  court  erred  in  de- 
termining the  order  in  which  tbe  locations 
were  made,  and  thus  wortod  out  an  erron- 
eous result  in  the  application  of  tiie  rule. 
There  is  no  controversy  In  the  evidence  that 
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the  Black  Cloud  location  was  made  first,  the 
Gold  Star  second,  and  the  Walstadde  last. 
The  west  end  line  of  the  first  "was  properly 
fixed  at  500  feet  along  the  rein  west  of  the 
discovery  shaft  according  to  the  first  call  In 
the  statement.  This  was  correct;  otherwise, 
this  claim  would  have  Included  -  ground  not 
covered  by  It  as  originally  located.  The 
same  course  should  have  been  pursued  with 
the  Gold  Star.  The  evidence  showed  that 
the  west  eod  line  was  run  through  the  center 
of  the  discovery  shaft,  as  recited  in  the  state- 
ment This  discovery  was  sofficient  to  sup- 
port a  location.  Upton  v.  Larkln,  supra. 
This  being  the  condition,  the  location  was 
valid  when  completed,  thus  fixing  the  west 
end  line  of  the  claim.  The  fact  that  the 
Walstadde  was  thereafter  so  laid  out  in 
length  aa  to  overlap  the  west  end  line  of 
the  claim  and  include  the  discovery  operated 
only  to  avoid  that  claim  to  the  extent  of  the 
conflict,  and  could  not  Impair  the  Gold  Star. 
The  court  disregarded  the  evidence  In  this 
connection.  Hence  the  erroneous  conclusion 
was  reached  that  the  Gold  Star  location  was 
void,  whereas,  if  any  of  the  claims  were  to 
be  held  valid,  this  by  the  same  rule  should 
likewise  have  been  held  valid.  From  this 
point  of  view — and  under  the  circumstances 
of  this  case  we  think  It  the  proper  one — 
the  Croatian  location  should  have  been  held 
void,  because  the  discovery  upon  which  it 
was  made  Is  within  ttie  lienndarles  of  the 
Gold  Star. 

Upon  the  evidence,  the  finding  that  there 
was  no  forfeiture  as  to  the  Walstadde  in 
1001  was  proper.  The  burden  was  upon  the 
defendant  to  establish  his  allegation  on  this 
subject  by  clear  and  convincing  evidence. 
Strasburger  v.  Beecher,  20  Mont.  143.  40 
Pac  740;  Coi^r  Mt  Mln.  Co.  v.  Butte  &  a 
Co.,  30  Mont  — ,  104  Pac.  540.  This  in  our 
opinion  be  failed  to  do.  The  evidence  was 
directed  to  the  Inquiry  whether  any  work 
was  done  upon  the  Walstadde  through  the 
sliaft  and  drift  during  1901,  and  whether,  if 
done,  it  tended  to  develop  the  Gold  Star  and 
Black  Cloud  as  a  part  of  a  consolidated 
claim  or  contiguous  group.  The  court  an- 
swered both  Inquiries  in  the  affirmative.  As 
to  the  Gold  Star,  the  finding  was  clearly 
correct  Since  the  Black  Cloud  is  not  con- 
tiguous to  the  Gold  Star,  It  might  well  be 
contended  that  this  work  did  not  represent 
it;  but.  be  this  as  it  may,  the  Croatian  lo- 
cation, being  void  because  not  based  upon 
a  valid  discovery,  it  Is  Immaterial  for  pres- 
ent purposes  whether  the  Black  Cloud  had 
been  represented  or  not  It  could  be  held 
forfeited  only  upon  the  theory  that  the  Croa- 
tian location  was  valid,  which,  as  we  have 
•een,  was  not  the  case. 

The  point  is  made      counati  tm  defend- 
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ant  that  there  is  no  reference  in  the  declara- 
tory statement  of  the  Gold  Star  to  a  natural 
object  or  permanent  monument  sulficlent  to 
identify  it;  and  hence  that  the  court  should 
have  held  the  location  void  In  any  event. 
Dlsr^arding  the  references  to  the  Bob  White 
claim  on  the  north,  and  the  Walstadde  on 
the  west,  the  reference  to  the  race  track  Is, 
under  the  evidence,  sufficient  to  identic  it 
At  the  time  the  location  was  made,  what 
was  then  known  as  the  race  track  inclosure 
was  apparently  a  well-known  and  permanent 
structure  about  1^  miles  to  the  west.  It 
has  since  been  removed;  but  the  evidence 
tends  to  show  that  the  location  occupied  by 
it  was  then,  and  atlU  is,  well  known.  The 
same  reference  Is  made  in  the  Walstadde  de- 
claratory statement  The  court  evidently 
regarded  It  as  sufiJcient;  for  the  evidence 
tends  to  show  that  the  Silver  CHIff  claim, 
mentioned  In  the  description  of  the  location, 
was  not  a  valid  subsisting  claim  when  plain- 
tiff made  his  locations.  So  the  Bob  White 
claim,  mentioned  Ih  the  Gold  Star  declarato- 
ry statement,  seems  to  have  been  an  aban- 
doned claim.  This  reference  may  be  omit- 
ted entirely,  as  may  also  the  reference  to  the 
Walstadde,  since  it  became  a  permanent 
monument  only  from  the  date  of  the  record; 
and  still  It  was  a  question  for  the  court  to 
determine  from  all  the  evidence  whether  the 
reference  to  the  race  track  was  sufficient 
The  role  applicable  is  that  if  by  any  reason- 
able construction.  In  view  of  the  surrounding 
circumstances,  the  language  employed  In  the 
description  wilt  Impart  notice  to  subsequent 
locators  that  the  particular  portion  of  ground 
in  question  haa  bem  located.  It  Is  snfiadent 
The  cases  lUuatratlng  the  liberality  of  Its 
appllcatton  are  numorons.  Flavin  t.  Mat> 
tingly,  S  Mont  242,  1»  Pac.  8S4;  Upton  t. 
Laiidn.  7  Mont  449^  17  Pac  728;  Garfleld 
M.  &  M.  Go.  T.  Hammer,  6  Mont  03,  8 
153;  Rlste  T.  Morton,  20  Mont  130.  40  Pac. 
6S6;  Gamer  r.  Glenn.  8  Mont  871,  20  Pac. 
654;  Bramlett  v.  Fltefc,  2S  Mont  B5,  67  Ffic 
800;  Farmlngton  Gold  Mln.  Go.  t.  Bhym- 
ney,  20  Utah.  368,  68  Pac.  832.  77  Am.  St 
Hep.  913;  Morrison  v.  Regan,  8  Idaho.  201. 
07  Pac.  055;  Hammer  t.  Garfield  M.  &  M. 
Co.,  ISO  U.  S.  201.  0  Sup.  Ot  548.  82  L.  Ed. 
064. 

The  findings  should  have  been  for  the 
plalntliT  generally  and  a  decree  entered  ad- 
Judging  his  rights  accordingly.  It  Is  not  nec- 
essary, however,  to  direct  a  new  trial.  The 
cause  Is  remanded  to  the  district  court  tr 
modify  the  findings  and  decree  to  make  them 
conform  to  the  conduUons  stated  herein. 

Modified. 

SMITH  and  HOLLOWAYf  JJ,,  concur. 
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STATB  T.  BOSBi. 
(Sopreme  Court  o{  Monfana.    Not.  20,  1909.) 

1.  CONfftlTUlIOKAi  liAW  (8  205*)— PBIVILEGEB 
AND  IlCMUKITIES— StATDTKH — GaUINO. 

Laws  1909,  p.  122,  c.  92,  makiac  it  unlaw- 
ful to  make,  report,  or  register,  or  to  aid  or  abet 
in  making,  reporting,  or  registering,  any  bet  up- 
on the  result  of  a  contest  of  Bpeedt  skill,  or  en- 
durance of  aoimata  unlew  the  ecmtest  la  held 
within  an  Inclosed  nee  track  or  fair  grounds, 
and  the  bet  is  made  and  all  acts  done  in  making, 
recording,  and  registering  the  bet  are  done  with- 
in the  indosure,  where  the  contest  Is  held,  and 
upon  the  same  day,  does  not  grant  special  prir- 
ilegea,  franchises,  or  immunitfeB,  in  violation  of 
the  express  proTisions  of  Const  art  8, 1  11,  and 
article  6,  S  28. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  SOS ;  Dec.  Dig.  i  205.*] 

2.  constttutiorai.  law  (}  42*)  —  persons 
Ertitued  to  Raise  Constitdtxonaj;.  Ques- 
tions. 

Laws  1909,  p.  122,  c  92,  1  1,  makes  it  un- 
lawful to  aid  or  abet  in  the  making,  reporting, 
recordinr,  or  registering  of  a  wager  upon  the 
result  of  any  contest  of  speed  or  slcill  of  an  ani- 
mal unless  the  contest  is  held  within  an  inclosed 
race  track  or  fair  grounds,  and  all  acts  done  in 
cMmection  therewith  are  done  within  the  inclo- 
sare  where  the  contest  is  held.  Section  2  pro- 
vides whenever  within  30  days  in  any  calendar 
year  tn  any  county  of  the  first  class,  and  when- 
ever during  14  days  in  any  calendar  year  In  any 
county  not  of  the  first  class,  there  have  been 
bets  made,  reported,  etc,  upon  the  result  of  any 
such  contest  upon  an  inclosed  race  track  or  fair 
grounds,  it  shall  therejifter  be  unlawful  during 
such  calendar  year  to  make,  report,  etc,  any 
wager  upon  the  result  of  any  such  contest  held 
within  such  indosure.  Held,  that  the  effect  of 
section  1  is  to  absolutely  prohibit  the  aiding  and 
abetting  in  the  making,  etc.,  of  beta  on  contests 
held  outside  the  state,  and  a  person  charged 
with  such  an  offense,  not  being  concerned  with 
the  effect  of  the  provislona  dealing  with  contests 
held  within  the  state,  cannot  raise  the  question 
of  the  constitutionality  of  the  act  in  so  far  as 
it  relates  to  such  contests  as  violating  Const 
U.  S.  Amend.  14,  relating  to  the  equal  protec- 
tion of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law,  Cent  Dig.  8  89;  Dec.  Dig.  |  42.*] 

8.  OAUINO  (8  98*)— POOLBOOHS— PBOSEOimON 

— Evidence. 

In  a  prosecution  under  Laws  1909,  p.  122, 
c  92,  for  aiding  and  abetting  In  the  making, 
etc.,  of  bete  on  a  hone  race  without  the  state, 
evidence  held  to  show  that  a  bet  was  actually 
made  through  accused,  and  that  It  was  isportea 
and  registered  by  him. 

[Bd.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  81  291-288;  Dec.  Dig.  |  98.*] 

^  GaHING    (8   73*)  ~  POOLBOOICS  —  Peosecu- 

noN. 

It  would  be  immaterial  whether  the  trans- 
action was  comi^eted  within  or  without  the 
state ;  It  being  reported,  recorded,  or  registered 
within  the  state. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Gent 
Dig.  8  188,  Dec.  Dig.  8  78.*j 

5.  Qamino  (S97*)  — PBoaaounon— Adhibsi- 
bxlut  or  Evidence. 

In  a  prosecution  for  aiding  and  abetting  in 
reporting  and  recording  a  bet  on  a  horse  race, 
where  the  offense  was  alleged  to  hare  been  com- 
mitted through  the  use  of  a  telegraph  company's 
line,  the  office  of  whldi  was  in  charge  of  accused 
in  a  room  over  a  saloon  in  connection  with  whidi 
had  formerly  been  a  poolroom,  and  in  which  was 
a  blackboard  on  which  the  names  of  the  horses 


were  written  with  the  odds  on  them  and  the  re- 
sult of  the  races,  information  lieing  furnished  by 
the  wire  from -the  upper  room,  testimony  as  to 
the  physical  conditions  about  the  building  where 
the  telegraph  company  conducted  its  business 
both  before  and  after  its  installation,  and  testi- 
mony  concerning  acts  of  the  telegraph  company 
and  accused .  in  the  conduct  of  their  business, 
was  competent  as  serving  to  illustrate  the  man- 
ner of  carrying  on  the  business  and  the  nature 
thereof. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  81  286-288;  Dea  dSTTw.*] 

&  Gaming  (8  97*)  — PBowunmON—ADioBSx- 
BiUTT  or  Evidence. 

The  evidence  was  competent  to  serve  as  a 
iMtsis  for  testimony  of  a  witness,  who  was  fa- 
miliar with  such  matters,  to  the  effect  that  the 
methods  devised  since  the  institution  of  the  tele- 
graph office  were  the  same  In  their  partienlar 
puroose  as  those  emi^red  theretofore  In  the 
poolroom. 

[Ed.  Notft— For  oflier  cases,  see  Gaming  C^t. 
Dig.  88  286-288;  Dea  DiTTot.*] 

Appeal  from  District  Oonrt,  Silver  Bow 
County;  Michael  Donlan,  Judge. 

Harry  Rose  was  conTlcted  of  aiding  and 
abetting  In  r^rtlng,  recording,  and  regis- 
tering a  bet  on  a  horse  race,  Id  violation  of 
Laws  190^  p.  122,  c  92,  and  he  appeals.  Af- 
firmed. 

Mackel  ft  Meyer,  for  appellant  Albert  J. 
Galen,  Atty.  Qen.,  and  E.  M.  Hall,  Asat  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  The  state  of  Montana,  In  the 
district  court  of  Silver  Bow  county,  accused 
the  above-named  defendant,  together  with 
Harry  Sweet  and  Ed.  Sylvester,  with  having 
committed  a  misdemeanor,  in  that  he  "did 
aid  and  abet  In  r^orting,  recording,  and  reg- 
istering a  bet  or  wager  upon  the  result  of  a 
contest  of  speed  and  endurance  of  animals, 
to  wit,  horses,  held  without  the  state  of 
Montana,  by  transmitting,  communicating, 
and  transferring  money  and  information  for 
the  purpose  of  having  a  bet  or  wager  upon 
the  result  of  said  contest  of  speed  •  •  • 
reported,  recorded,  and  registered."  Defend- 
ants Rose  and  Sylvester  entered  plees  of  not 
guilty.  Separate  trials  were  had.  The  de- 
fendant Rose  was  convicted  by  a  Jury,  and 
from  a  judgment  of  conviction  and  an  order 
refusing  a  new  trial  lie  appeals. 

The  statute  relied  upon  by  the  state  reads 
as  follows: 

"Section  1.  It  shall  be  unlawful  to  make 
or  report  or  record  or  register  any  bet  or 
wager  upon  the  result  of  any  contest  of 
speed  or  skill  or  endurance  of  animal  or 
beast,  whether  such  contest  is  bsAA  within  or 
without  the  state  of  Montana*  unless  said 
contest  is  held  within  an  Inclosed  race  track 
or  fair  grounds  and  said  bet  or  wager  la 
made  and  all  acts  done  in  making,  register- 
ing, reporting  and  recording  said  bet  or  wa- 
ger are  done  within  the  indosure  of  the  race 
track  or  fair  grounds  where  nudi  contest  la 
held,  and  apon  the  same  d^  BQch  oonteet  la 
held. 


•For  ether  cuw  see  aams  bvlo  and  aeotlon  NUMBBB  in  Dee.  *  Am.  Digs.  U07  to  data,  ft  B^ortar  Xndsxas 
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"Sec.  2.  Whenever,  tfnrlns  tiUrtr  dayt, 
whether  consecutlTe  or  not,  In  any  calmdar 
year  in  any  cannty  ot  the  first  class  and 
whenever,  during  fourteen  days,  whether  con- 
secutive or  not,  In  any  calendar  year,  in 
any  county  not  a  county  of  tiie  first  class, 
there  hare  been  bets  or  wagers  made^  or 
reported  or  recorded  or  registered  upon  the 
result  of  any  contest  of  speed  or  skUI  or  eu- 
durance  of  animal  or  beast  upon  any  Inclos- 
ed race  track  or  fair  grounds,  it  shall  there- 
after be  unlawful  during  such  calendar  year 
to  make,  or  report  or  record  or  register  any 
wager  or  bet  upon  the  result  of  any  contest 
of  siwed  or  skill  or  endurance  ot  animal  or 
beast  h^d  wltbln  enich  Indosnre. 

"Sec.  3.  Any  penon  who  aids  or  abets  In 
the  commission  of  any  of  the  acta  made  un.- 
lawfnl  in  sections  1  and  2  hereof,  either  by 
transmitting  or  communicating  or  transfer- 
ring money  or  othOT  thing  of  value,  or  in- 
fbrmatlon  for  the  purpose  of  having  bets 
or  wagers  made  or  repwted  or  recorded  or 
roistered,  shall  be  deemed  a  principal  In 
the  commission  of  such  offenB&"  Ohapfw 
92.  p.  122,  Laws  1909. 

The  first  contention  of  the  appellant  is 
tiiat  the  foregoing  law  is  unconstitutional. 
His  argument  is  that,  because  race  track  or 
fair  grounds  betting  is  allowed  for  30  days 
in  counties  of  the  first  dau,  and  for  only 
14  days  In  other  counties,  therefore  the  act 
creates  a  monopoly  and  is  also  class  legis- 
lation. He  invokes  article  3,  f  11,  and  article 
S,  f  26,  of  the  state  Constitution,  In  aid  of 
his  contention.  Those  constitutional  provi- 
sions read  as  follows :  Section  11,  art  8 : 
"No  ex  post  facto  law  nor  law  impairing  the 
obligation  of  contracts  or  making  any  irrev- 
ocable grant  of  special  privileges,  franchises 
or  immunities  shall  be  passed  by  the  l^ls- 
lative  assembly."  Section  26,  art  5  (In 
part):  "The  legislative  assembly  shall  not 
pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say 
•  •  •  granting  to  any  corporation,  asso- 
ciation or  individual  •  *  •  any  spedai 
or  exclusive  privily,  immunity  or  franchise 
whatever,"  etc.  He  also  relies  upon  the  pro- 
visions of  section  1,  art  14,  of  the  amend- 
ments to  tbe  Constitution  of  the  United 
States,  relating  to  the  equal  protection  of  the 
laws.  There  Is  nothing  in  the  record  to  dis- 
close that  any  monopoly  la  created.  As  a 
matter  of  fact  an  evil  may  be  Imposed  upon 
the  people  of  Silver  Bow  county  (a  county  of 
the  first  class)  rather  than  a  benefit.  No 
"special  privileges,  franchises  or  Immunities" 
are  irrevocably  granted.  See  State  v.  Walsh, 
186  Mo.  400,  87  S.  W.  1112.  36  L.  R.  A.  281. 
And  d^endant  cannot  successfully  invoke 
section  26  of  article  6  of  the  Constitution, 
or  those  constitutional  provisions,  federal  or 
artate,  relating  to  the  equal  protection  of  the 
;aws,  for  this  reason:  The  statute  upon 
vrtilch  this  proaecutl<Hi  Is  based  absolutely 
prohibits  making,  reporting,  recording,  or 
ragiBtering  any  bat  w  wager  on  any  contest 


of  apeea  held  without  the  state  By  sectI<Hi 
1  of  the  act  it  Is  made  unlawful  to  make, 
report,  record,  or  roister  a  wager,  such  as  Is 
therein  mentioned,  unless  the  contest  is  held 
within  an  Indosed  race  trade  or  fair 
grounds;  and  It  Is  further  provided  that  all 
acts  done  in  making,  registering,  reporting, 
and  recording  such  bet  must  be  d(Hie  within 
the  inclosure  where  such  contest  is  h^d.  As 
it  wbuld  be  a  physical  Impossibility  for  a 
person  in  Montana  to  make  a  wager  on  a 
race  held  without  the  state.  In  the  same  in- 
closure where  the  contest  was  held,  it  follows 
that  tbe  act  prohibits  betting,  or  recording, 
reporting,  or  registering  a  bet  or  wager,  on 
any  contest  held  outside  of  the  state.  It  is 
unlawful  to  make,  report  record,  or  register 
any  wager  on  a  contest  of  speed  without  the 
state,  even  though  such  acts  are  committed 
within  tbe  Inclosure  of  a  race  track  or  fair 
grounds  during  the  period  when  wagerii^ 
upon  the  eon  tests  held  within  each  inclosure 
la  lawful.  The  defendant  Is  therefore  not 
concerned  with  the  effect  of  those  parts  of 
the  act  which  deal  with  contests  held  with- 
in the  state.  Ulhleln  v.  GapUce  Com.  Co.,  39 
Mont  — ,  1(&  Pac.  664.  The  act  with  which 
he  is  charged  is  prohibited  to  all  the  people, 
at  all  times,  and  at  all  places. 

Tbe  main  contention  of  the  defendant  Is 
that  there  Is  no  testimony  in  the  case  to 
warrant  the  finding  that  he  has  been  guilty 
of  aiding  or  abetting  in  the  commission  of 
any  of  the  acts  prohibited  by  the  stetute  or 
mentioned  In  tbe  information.  In  this  con- 
nection he  argues:  That  before  he  can  be 
legally  convicted.  It  must  be  affirmatively 
Shown  that  a  wager  was  actually  made;  that 
the  testimony  shows  that  if  any  wager  was 
made,  the  transaction  was  completed  and 
took  effect  not  in  this  state,  but  in  Idaho; 
that  the  corporation  hereafter  mentioned,  to 
wit,  the  Interstate  Telegraph  Company,  was 
engaged  in  the  l^ltlmate  business  of  trans- 
mitting commercial  messages  and  money  by 
telegraph;  that  he,  as  its  agent  was  also 
engaged  Intimately;  that  the  court  erred 
tn  admitting  the  testimony  of  certain  wit- 
nesses as  to  what  occurred  In  and  about  the 
premises  occupied  by  tbe  defendant,  and  in 
adjoining  rooms  at  times  prior  to  the  date  of 
the  alleged  commission  of  the  offeiwe  charg- 
ed. We  may  discuss,  and  dispose  of*  these 
contentions  as  a  whole. 

The  record  discloses,  satisfactorily  to  onr 
minds,  that  the  fundamental  question  present- 
ed to  the  Jury  was  whether  the  defendant 
has  devised  a  method  of  avoiding  the  opoa- 
tion  of  tbe  so-called  ''poolroom  lavr"  passed 
by  the  last  l^slatlve  assembly;  vrtiether  he 
has  succeeded  in  discovering  a  way  to  carry 
on  the  business  of  selling  pools  on  horse 
races  occurring  outside  of  the  atate,  with 
which  business  he  was  connected  prior  to  the 
passage  of  the  act,  in  such  a  manner  as  that 
he  cannot  be  punished  therefor.  That  ynm 
the  question  confessedly  presented  to  the  Jury 
by  tlw  defendant  himself,  and  Is  the  one  for 
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this  court  to  settlft.  The  attempt  and  ttie 
complicated  derlces  employed  evidence  an  In- 
genuity wblcb  mifht  have  beoi  devoted  to 
a  better  cause.  Whatever  dlfferCTces  of 
opinion  may  exist  as  to  the  necessity  for*  or 
expediency  of,  such  laws,  no  right-minded 
man  wUl  seek  to  controvert  the  proposition 
that,  having  been  enacted,  they  should  be 
obeyed  and  enforced. 

There  Is  substantial  testimony  to  prove 
these  (acts:  On  or  abont  April  8,  IDOO,  the 
county  attorney,  sheriff,  and  several  deputy 
sheriffs  of  the  connty  of  Sliver  Bow  went  to 
the  office  of  the  Interstate  Telegraph  Com- 
pany, a  Utah  corporation,  Jn  Butte.  They 
found  the  defendant  Rose  behind  a  railing. 
In  a  space  partitioned  off  similar  to  a  bank, 
with  a  cashier's  or  teller's  sign  over  one  of 
the  windows.  Rose  undertook  to  explain  to 
the  officers  the  workings  of  the  concern,  seem- 
ed anxious  to  do  so.  A  man  named  Klein- 
sdimldt  came  in  and  banded  him  a  message 
and  a  $20  gold  piece.  The  message  read: 
"Butte,  Mont  Apr.  8,  1909.  Interstate  Tele- 
graph Company.  Pay  to  Wm.  Wright  at  (ad- 
dress) G  D'Alene  (City)  Glorlo  first  at 

track  odds  20.00.  [Signature]  Schmidt"  On 
the  face  and  back  of  the  telegraph  blank  were 
printed  conditions  and  stipulations  similar 
to  those  found  on  Western  Union,  and  other 
telegraph  company,  blanks. 

Rose  told  the  officers  that  If  they  would 
wait  a  few  minutes  tbey  would  see  the  com- 
plete transaction.  Quoting  from  the  testi- 
mony of  the  county  attorney:  "When  they 
would  complete  the  transaction.  This  mes- 
sage was  handed  to  Rose  and  given  to  the  tele- 
graph operator,  who  ticked  his  Instrument 
and  apparently  sent  a  message.  Later  on, 
about  10  or  15  minutes,  an  answer  came  and 
was  delivered  by  the  operator  to  Kleinschmldt 
This  is  the  answer:  'Coenr  d'Alene,  April  8, 
Schmidt,  Butte.  Tour  on.  Wm.  Wright' 
Rose  said  that  If  anybody  came  in  and  want- 
ed to  make  a  bet  on  a  horse  race  they  would 
transmit  the  message,  and  he  explained  this 
as  the  method  of  doing  it:  They  would  give 
him  a  money  order  of  this  kind.  The  order 
would  be  written  out  by  the  sender.  For  in- 
stance, Glorio  was  a  horse  running  at  one  of 
the  California  tracks  that  day.  'Qlorio  first 
at  track  odds  20.00.'  I  inferred  that  Schmidt 
wanted  to  bet  $20  on  Glorio  to  win  at  the 
track  odds.  Referring  to  that  message,  some- 
times Rose  used  the  word  'bet*  and  other 
times  he  checked  himself  and  used  the  words 
'business  message.*  I  think  there  was  a  slip 
returned  to  Mr.  Kleinsctunidt  at  the  time  he 
passed  this  message  in.  There  is  a  direct 
connection  between  the  Bf.  &  M.  saloon,  known 
formerly  as  the  M.  &  M.  poolroom,  to  the  In- 
terstate Telegraph  Company's  office,  by  a 
stairway.  There  is  a  door  leading  right  up 
the  stairway,  directly  to  the  door  of  the  In- 
terstate Telegraph  Company's  office.  People 
are  going  In  and  out  there,  using  that  stair- 
way from  the  saloon  to  the  Interstate  Tele- 
grapb  0<napany't  office^  and  we  used  It  our^ 


selvflB.  Downstairs,  In  tiie  saloon  proper,  va 
the  ground  floor,  we  found  a  large  black- 
board upon  which  was  marked  the  names  of 
horses  in  different  races  at  California.  I 
think  one  sign  read  *New  Orleans,*  I  am  not 
sure,  'Oakland,'  and  *hM  Angeles,'  the  dif- 
ferent races,  six  rows,  I  think ;  and  opposite 
the  name  of  the  horse  there  was  written  the 
odds  that  yon  would  have  to  bet  on  the  first 
horse,  and  the  second  horse,  and  so  on.  I 
am  not  sure  whether  the  Jockies  were  there 
on  the  day  I  was  there,  or  not;  but  I  have 
seen  the  distances  seven-eighths,  or  five- 
eighths,  or  a  mile  race,  and  when  the  telegraph 
operator  read  the  news  of  the  race  he  re- 
corded that  with  a  circle  around  the  horse 
that  won.  Second  he  would  mark  '2'  through 
t}ie  name  of  the  horse,  and  the  horse  that 
came  third  a  "S.'  That  meant  that  the  horse 
circled  was  the  winner  of  the  race,  that  No. 
2  was  second,  and  No.  8  third.  After  that 
there  would  probably  be  five  or  six  minutes 
delay,  and  the  operator  would  confirm  the 
race,  and  the  bets  would  be  paid.  The  oper- 
ator would  sit  down  there  In  the  downstairs 
portion  receiving  the  Information  from  the 
instrument;  and  the  races  were  called  when 
they  reached  the  post  The  conditions  that 
I  found  downstairs  in  the  M^  &  M.  saloon, 
as  to  the  operation  of  the  poolroom,  had  not 
changed  a  bit,  in  my  opinion,  from  the  time 
before  the  law  was  passed,  with  the  excep- 
tion that  fewer  men  were  employed.  They 
had  a  marker  and  an  operator  when  the  law 
was  not  in  force  and  when  It  was  in  force ; 
but  I  didn't  see  the  men  at  the  windows — 
that  is,  taking  bets  openly.  There  was  no 
caahler  In  sight,  and  no  ticket  marker.  The 
law  went  into  effect  March  5,  1909.  I  got 
it  from  Rose  himself  that  the  wire,  over 
which  the  information  gotten  from  the  ticker 
came,  came  from  the  Interstate  Telegraph 
Company  and  the  Western  Union.  The  West- 
em  Union  leased  the  wire  to  the  telegraph 
company,  and  they  in  turn  connect  with  the 
M.  &  M.  saloon.  The  M.  ft  M.  has  a  direct 
connection  with  the  wire.  If  Glorio  won  that 
day,  I  don't  know  whether  Rose  or  the  In- 
terstate Telegraph  Company  was  to  pay  any- 
thing to  Kleinschmldt  I  have  no  proof.  I 
don't  know  whether  this  Wright  or  Rose  was 
to  pay  the  money.  I  saw  no  sheet  writer  In 
the  poolroom.  The  duty  of  a  sheet  writer  is 
to  record  the  bets.  In  my  opinion  this  tele- 
gram takes  the  place  of  a  sheet  writer.  In 
all  poolrooms  If  you  want  to  bet  on  a  horse 
they  will  give  you  a  ticket  which  says  what 
money  you  are  entitled  to  in  the  event  the 
horse  wins.  Now  this  would  answer  the  same 
purpose,  in  my  opinion.  I  would  not  of 
course,  expect  to  find  a  cashier  sitting  oat  in 
front  where  the  police  were  listening,  nnless 
he  expected  to  be  placed  under  arrest  Abont 
this  entrance  leading  from  the  M.  &  M.  sa- 
loon to  the  upper  portion — ^that  upper  i>or* 
tlon  was  used  as  a  faro  room.  This  entrance 
was  put  in  for  the  purpose  of  allowing  the 
people  to  go  from  the  saIo<m  directly  to  th« 
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gambling  house.  There  was  nothing  In  the 
receipts  given  which  showed  that  a  man  is 
betting  on  a  horse.  It  wonld  be  a  dead  glTe- 
awa7  If  they  did.  Taking  the  receipt,  to- 
gether with  the  telegram,  you  have  all  the 
purposes  of  a  sheet,  and  also  of  a  ticket — a 
clear  transaction  on  its  face.  I  know,  gen- 
erally, the  system  of  operating  poolrooms." 

Thomas  Mulcahy  a  deputy  sheriff,  testi- 
fied; "When  Rcse  called  the  attention  of 
the  officers  to  this  transaction,  he  said  he 
wanted  them  to  see  how  he  ran  his  business, 
and  see  whether  he  was  right  or  wrong  In 
regards  to  a  poolroom." 

William  Floto  testified:  That  about  April 
10th  "I  saw  a  telegram  filled  out  by  a  gentle- 
man. The  transaction  was  Just  completed 
as  I  came  upstairs.  He  spoke  to  Rose,  and 
the  message  was  banded  to  him  with  a  silver 
dollar.  I  don't  know  what  the  message  was 
or  who  signed  It  At  the  time  this  little  part 
attached  to  each  blank  was  filled  out  by  Rose 
and  handed  to  this  gentleman,  who  says, 
'How  wUl  I  know  If  I  win?*  and  Rose  says, 
'Bring  that  In,  and  if  yon  win  there  will  be 
a  telegram  In  the  box  for  yon.'  Z  said  to 
Rose,  'You  will  have  a  hard  time  educating 
the  suckers  to  this  game,'  and  he  says:  *We 
don't  want  to  educate  the  suckers.  We  can 
do  sufficient  business  without  them  if  we  are 
permitted  to  go  on.* " 

Rose  testified:  "I  am  manager  of  the  In- 
terstat^  Telegraph  Company,  It  was  incor- 
porated March  23,  1009.  Neither  I  nor  the 
Interstate  Telegraph  Company  has  anything 
to  do  with  the  posting  Information  on  the 
blackboard  downstairs.  I  know  Kleln- 
Bobmidt  I  told  O'Bourke.  the  sberUf,  I 
would  demonstrate  to  him  how  a  message 
could  be  sent  on  a  horse  race,  or  transmit 
money  to  another  state.  I  had  Klelnschmldt 
write  out  the  telegram  to  William  Wright, 
Coenr  d'Alene.  Then  I  took  the  telegram 
to  my  operator,  and  said,  'Send  this  to  Coeur 
d'Alene,'  and  I  got  an  answer  to  it  for  Klein- 
acbmldt  and  asked  Mr.  O'Ronrke  to  be  a 
witness  to  the  transaction.  I  took  him 
through  the  different  courses  and  steps  that 
a  money  order  would  have  to  go  through.  The 
message  was  transmitted  to  Coeur  d'Alene  and 
Cceur  d'Alene  charged  our  office  with  the  trans- 
mls^on  of  the  message  and  f20  cash,  which 
we  had  received  here.  I  gave  Klelnschmldt 
a  receipt  showing  that  he  bad  sent  a  tele- 
gram, also  showing  that  he  had  sent  $20. 
Our  man  in  Idaho  pays  Wright  the  $20,  and 
did  In  this  case.  Supposing  that  this  horse 
Glorlo  had  won,  we  would  merely  gain  the 
transmission  of  the  message.  It  would  make 
no  difference  to  us  whether  the  horse  won 
or  lost.  We  pay  nothing.  We  place  noth- 
ing against  it  as  a  wager.  We  would  gain 
a  little  bit  more  if  the  horse  won,  because 
the  man  at  the  other  end  would  require  an- 
other message.  It  does  not  make  a  parti- 
cle of  difference  to  us  whether  a  horse  wins 
or  loses.  A  feature  of  our  business  is  the 
telegraphic  mon^  order  and  message  com- 


bined. We  hare  Incorporated  for  the  pur- 
pose of  saving  money  to  tbe  people.  Yon 
can  send  a  message  with  the  money  order. 
The  Western  Union  would  charge  for  two 
messages.  That  is  the  only  difference  be- 
tween o\ir  system  and  the  Western  Union. 
There  was  nothing  in  tbe  receipt  given  to 
Klelnschmldt  to  indicate  that  be  had  bet  on 
a  horse.  The  only  way  we  would  know  If 
the  horse  'Glorlo'  had  won  would  be  through 
advices  from  our  office  at  that  point  We 
would  receive  a  message  stating  to  pay  a 
certain  amount  of  money  to  a  certain  party, 
but  for  what  purposes  we  know  not  It  is 
not  necessary  to  return  the  mouey  through 
our  office.  Mr.  Wright  could  go  to  work  and 
return  It  by  way  of  the  Western  Union  or 
tbe  Postal,  or  by  letter,  or  by  express  money 
order.  We  have  a  form  of  notice  similar 
to  that  used  by  the  Western  Union  or  the 
Postal,  notifying  customers  that  th«e  Is  a 
telegraphic  money  transfer  at  our  place! 
Our  office  would  get  the  money  by  having 
it  sent  from  some  other  office  on  our  line. 
Practically  for  three  years  Immediately  prior 
to  April,  190&,  I  was  worldng  in  poolrooms 
and  In  connection  with  race  tracks,  and  as 
a  matter  of  fact  I  was  thrown  out  of  employ- 
ment when  the  antl-poolroom  bill  went  into 
effect  The  M.  &  M.  instmment  was  fur- 
nished from  our  wire.  We  ran  a  loop  from 
our  main  office  to  the  downstairs.  I  actual- 
ly sent  this  $20  to  Idaho.  I  sent  It  by  draft 
when  settling  up  with  the  office.  I  had 
reason  to  believe  that  'Glorlo*  ran  that  day. 
I  transmitted  this  message,  and  I  am  pre- 
pared to  transmit  all  messageB,  commercial 
or  otherwise." 

The  learning  and  industry  of  counsel  for 
the  .defendant  have  resulted  In  making  a 
most  elaborate  and  exhaustive  brief,  in  which 
the  legal  propositions  relied  on  by  them 
are  ably  set  forth  and  argued;  but  our  ex- 
amination of  the  record  leads  to  tbe  conclu- 
sion that  the  facts  of  the  case  do  not  war- 
rant the  application  of  the  principles  con- 
tended for.  The  def«idant  cannot  success- 
fully claim  that  no  wager  was  in  fact  made, 
for  the  reason  that  be  himself  ondertook  to 
show  how  a  wager  could  be  made.  He  call- 
ed upon  tbe  officers  to  witness  bow  the 
thing  was  done.  He  said  to  the  sheriff: 
"I  will  demonstrate  to  you  how  a  message 
can  be  sent  on  a  horse  race."  He  bad  Kleln- 
schmldt write  out  the  telegram  addressed  to 
Wright  The  telegram  Itself  shows  that  a 
wager  was  to  be  made.  It  is  of  no  conse- 
quence where  the  transaction  waa  complet- 
ed, if  It  was  reported,  recorded,  or  roistered 
In  this  state.  The  defendant  Is  not  charged 
with  making  the  wager,  but  with  aiding  and 
abetting  the  acts  of  recording,  reporting, 
and  registering  it,  by  transmitting,  communi- 
cating, and  transferring  money  and  infor- 
mation for  the  purpose  of  having  It  made. 
These  latter  acts  must  of  course  have  been 
done  within  tbe  state.  We  should  have  no 
hesitancy  In  determining  that  this  wager 
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on  the  hone  "Glorlo"  was  r^rted.  record- 
ed, and  registered  In  the  office  of  the  defend- 
ant In  Bntte.  even  In  the  absence  of  the  tes- 
timony of  the  county  attorney  to  the  effect 
that  the  telegram,  with  the  receipt  therefor, 
answered  all  the  purposes  of  a  record  sheet 
and  a  pool  ticket  The  defendant'a  own  tes- 
timony shows  that  he  transmitted  and  com- 
montcated  information  and  transferred  mon- 
ey  for  the  purpose  of  having  the  wager 
made.  And,  again,  he  testified  that  hla 
company  had  no  interest  in  the  result  of 
the  race,  and  .It  may  be  true  that  neither  the 
defendant  nw  the  company  i»ald  directly  in 
case  a  wager  was  won;  but  we  think  the 
Jury  would  hare  been  Justified  in  finding, 
from  the  testimony  of  Bloto,  tliat  there  was 
an  arrangement  of  some  mrt,  to  which  the 
telegraph  company  was  a  party,  which. 
In  case  of  a  snccessfnl  wager  by  a  patron  of 
the  conc«ii,  the  money  would  be  paid  on 
the  premises.  The  only  purpose  of  such  a 
conclusion,  however,  would  be  to  show  that 
the  wager  was  actually  made  in  Butte,  and, 
as  we  have  heretofore  said,  that  mattw  Is 
immaterial  In  this  case. 

The  tffltlmony  of  witnesses  as  to  the  phy- 
sical conditions  In  and  aboat  the  building 
where  the  telegraph  company  conducted  its 
buslnesa,  both  before  and  after  its  installa- 
tion there,  was  competent;  as  was  also  tes- 
timony concerning  any  and  all  acts  of  the 
telegraph  company  and  the  defendant  In 
the  condnct  of  their  business.  This  testi- 
mony served  to  Illustrate  the  manner  In 
which  the  busluess  was  carried  on  and  the 
nature  thereof,  and  enabled  the  jury  to  de- 
termine whether  or  not  the  business  con- 
sisted In  making,  reporting,  recording,  or 
registering  wagers  on  horse  races  conducted 
outside  of  the  state;  In  other  words.  In  con- 
ducting a  poolroom.  It  also  served  as  a 
proper  basts  for  the  testimony  of  the  coun- 
ty attorney,  who  was  familiar  with  such 
matters,  to  the  effect  that  the  new  methods 
devised  were  substantially  the  same  in  their 
practical  operation,  and  served  the  same  pur- 
poses, as  those  theretofore  employed,  which 
the  law  was  designed  to  punish,  if  contin- 
ued. 

All  other  assignments  of  error  relate,  in- 
cidentally, to  those  already  considered.  We 
find  no  reversible  error  In  the  record. 

The  Judgment  and  order  are  afDrmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLIX>WAT,  J., 
concur. 

(40  Moat  n> 

STATE  V.  SYLVESTER. 
(Supreme  Court  of  Montana.   Nov.  28,  1909J 

1.  Gamino  (I  98*)  —  TauraAonons  —  Scirz- 

ciENCT  OF  Evidence. 

In  a  prosecution  for  aiding  and  abetting  In 
reportiog.  recording,  and  registering  a  bet  upon 


the  result  of  a  horse  race,  evidence  held  to  sua- 
taln  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dfg.  I  9a*] 

2.  GijnNa  (S  97*)  —  Admibsibiliit  of  Etvi- 
nxnCB. 

In  a  prosecaticm  for  aiding  and  abetting  in 
reporting,  recording,  and  registering  a  bet  on  a 
horse  race,  where  the  offense  was  alleged  to 
have  been  committed  in  connection  with  a  tele- 
graph company,  the  offices  of  wbldi  were  over 
the  saloon  where  accused  recorded  the  result  of 
the  races,  evidenee  as  to  all  the  surrounding  cir- 
cumstances at  and  about  the  time  when  the  bet 
was  alleged  to  have  been  made,  tending  to  show 
that  it  bad  been  made,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Gaming;  Gent. 
Dig.  SI  280-290;  Dec  Dig.  |  97  *] 

3.  Gbqiinai.  I1A.W  (S  369*)  — BvinsHOX— Of- 
fence—Other  KvinEHCB. 

The  Cut  tiiat  such  evidence  tended  to  prove 
other  and  distinct  offenses  was  Immaterial. 

[Ed.  Note^For  other  eaaiea,  see  Criminal 
Law.  Gent  Dig.  H  822-824.  Dee.  Dig.  |  369.*] 

Appeal  from  District  Qpurt,  BUvct  Bow 
County,  Mlcha^  Donlan,  Judge 

Edward  Sylvester  was  convicted  of  aldlns 
.and  abetting  In  reporting  a  bet  upon  the  re- 
sult of  a  horse  race,  and  he  appeals  from 
the  conviction  and  an  <»der  refusing  a  new 
trial.  Affirmed. 

Mackel  &  Meyer,  for  appellant  Albert  J. 
Galen,  Atty.  Gen.,  and  E.  M.  Hall,  Asst 
Atty.  Oen.,  for  the  State. 

SMITH,  J.  The  Information  in  this  case 
is  substantially  the  same  as  that  set  forth 
in  the  case  of  State  v.  Rose  (just  decided) 
109  Pbc.  82,  with  the  exception  that  the  of- 
fense Is  alleged  to  have  been  committed  on 
April  12.  1909. 

The  testimony  shows:  That  one  portion  of 
the  M.  &  M.  saloon  was  in  fact  a  poolroom; 
that  Sylvester,  on  the  day  In  question,  stood 
before  the  blackboard  described  In  the  Rose 
Case,  recording  the  result  of  the  races;  that 
he  was  writing  the  nam^s  of  the  horses,  the 
odds,  aud  weights  on  the  blackboard,  and 
"calling  the  races"  when  the  Information 
came  In;  that  he  was  "putting  up  the  re- 
sult" of  the  races;  that  he  was  putting  lii- 
formatlon  upon  the  board;  that  "Mr.  Colby 
and  others  would  go  Into  that  place  of  busi- 
ness and  take  a  look  at  the  board  and  decide 
what  horses  they  wanted  to  bet  on.  *  •  * 
and  from  the  InfOTmatlon  posted  on  that 
board  the  bets  were  made  upstairs  by  means 
of  this  telegraph  company";  that  Cba&  Col- 
by made  a  $50  wager  on  the  horse  "Intrin- 
sic" by  means  of  a  subterfuge  similar  to  that 
employed  in  the  Rose  Case,  Tvith  the  excep- 
tion that  the  person  Wright  was  addressed 
at  the  Langham  Hotel,  Spokane,  W^ash.,  in- 
stead of  Coeur  d'Alene  Olty,  Idaho.  The 
name  of  the  horse  Intrinsic  was  on  the 
blackboard  downsteirs,  as  entered  In  the  sec- 
ond race  at  Los  Angeles.  Under  these  dr- 
cnmstances  the  defendant  should  have  been, 
as  he  was,  cMivlcted,  and  his  motI<»i  for  a 
new  trial  was  properly  overruled.  There 
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can  be  no  quMUon  that  he  vas  engaged  In 
"aiding  «ifd  abetting  in  reporting,  recording 
and  regtstering  a  bet  or  wager  upon  the  re- 
■nlt  of  a  contest  of  apeed  of  fafflneo,  held 
withOQt  the  state  of  Montana*"  b7  commu- 
nicating Information  for  the  purpose  of.  bar- 
ing the  wager  made. 

Hie  trial  court  allowed  witnesses  to  tes- 
tify as  to  all  the  surrounding  facts,  drcnm- 
stances,  and  physloal  ctmdltkms  at  tibe  time 
the  defendant  waa  engaged  at  the  black- 
board, as  aforesaid.  This  was  proper.  See 
State  T.  Rose,  supra.  The  court  also,  over 
objection  of  the  defendant^  rec^red  testi- 
mony as  to  what  Rrae  said  and  did  at  the 
time  Colby  sent  his  telegram,  and  what  oth- 
ers said  and  did  In  and  about  the  operation 
of  the  poolroom,  botii  before  and  after  April 
12th,  to  wit.  from  April  7th  to  AprU  14th. 
This  was  also  proper.  What  Rose  said  tend- 
ed to  prore  tiiat  a  wager  was  made  on  April 
12th  on  a  contest  of  speed  held  outside  of  the 
state.  Ihe  entire  record  discloses  the  fact 
that  the  M.  ft  M.  saloon,  together  with  the 
oflBce  of  the  Interstate  Tel^aph  Company, 
ocmsUtoted  a  poolroom.  Both  Sylvester  and 
Roao,  with  others,  were  engaged  In  carrying 
out  a  snbtie  plan  to  evade  the  law;  in  other 
wOTds,  in  a  conspiracy.  The  evidence  show- 
ed that  Sylvester  was  a  party  to  the  entire 
plan  of  procedure.  His  work  was  one  of  tiie 
links  in  the  chain  of  operaticms,  and  a  part 
of  the  main  transaction.  See  State  r.  Hftyes, 
38  Mont  219,  9d  Pac.  434. 

It  is  contotded  that  portions  of  the  testt- 
mony  to  whidt  obJectUm  was  made  tended 
to  prove  oOia  and  dUferent  ottenses.  What 
waB  said  by  this  court  In  the  ease  of  State  v. 
Newman,  84  Mont  484^  87  Pae.  462,  dlsimses 
of  this  oontention. 

We  do  not  find  It  necessary  or  at  all  de> 
slrable  to  review  the  entire  testimony.  The 
conclusions  of  fiict  which  we  have  readied 
are  amply  Justified  thereby.  The  state  tOr 
troduced  a  great  mass  of  evidence  some  of 
which,  periiaps,  was  unnecefltnxy,  and  por> 
ttons  thereof  rdated  to  acts  whlcb  wwe 
Btnnewhat  remote  in  point  of  time;  but  a 
careful  examination  of  tiie  record  satisfies 
OS  that  no  prejudicial  error  was  committed. 
All  of  the  testimony  tended  to  prore  that  no 
substantial  change  took  place  in  the  method 
of  f^eratlng  the  M.  ft  M.  poolroom  atter  the 
soiled  "anti-poolroom  law^  took  effect  A 
flubterfnge  was  resented  to  in  an  attemjit  to 
evade  the  iaw;  but  In  tite  essentials  the 
business  was  conducted  as  theretofozv.  The 
defense  Interposed  was  manifestly  a  pure 
■ham.  TtiB  defendant  was  palpably  gnllty. 
AH  other  questiras  discussed  In  the  brief  of 
his  counsd  are  disposed  of  In  Rose's  Case. 

Hie  Judgmoit  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  a  X,  and  HOLLOWAT,  J., 

concur. 


(«  Kent.  88) 

STATE  T.  SPARES. 
(Supreme  Court  of  Montana.   Nov.  28,  1809J 

1.  BDaausT      41*)  —  Dtzoencb  —  Surn- 

CIEMOT. 

Evidence  held  to  justify  a  oonvicUoQ  of  bo^ 
glary. 

[Ed.  Note.— For  other  cases,  sea  Buiglaxy, 
Dec  Dig;  |  41.*] 

2.  IiABCEMT  (i  64*)— POfiSESSIOR  OT  STOLBH 

PaoPEBTT- Effeot. 

Mere  poBsessioD  of  recentlj  stolen  property 
is  not  sufficient  to  convict  tlie  poasesBor  of  the 
larceny  of  it ;  but  wlien  ttie  fact  is  supplement- 
ed by  the  civlng  of  a  false  or  improoable  ex- 
planation of  it,  or  a  failure  to  explain  when  a 
larceny  is  charged,  or  the  possessioD  of  a  forged 
bill  of  sale,  or  the  givioc  of  a  flctitioaB  name,  a 
ease  Is  made  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Larceny, 
Oent  Dig.  H  170-178;  Dec  Dig.  i  64.*] 

8.  bttagi.abt  (s  42*)— pobsibbion  ot  sttomb 
Pbopebtt. 

Where  the  charge  is  burglary,  proof  that 
property  taken  from  the  house  buivlarized  Is 
lonnd  in  the  possession  of  accused,  together 
with  facts  of  guilty  conduct,  is  presumptive  ev^ 
idence,  not  only  of  the  larceny,  but  also  that 
accused  is  guilty  of  burglary. 

[Bd.  Note^For  other  cases,  see  Burglary, 
Cent  IMg;  H  80,  104-107;  Dea  Dig.  |  42*1 

4.  BuBOUST  (I  41*)— EviDBifOB— BrracT. 

Where  the  facts  warrant  a  finding  of  lar- 
ceny, and  the  surrounding  circumstances  show 
that  the  larceny  oould  not  have  been  committed 
without  a  burglary,  the  evidence  warrant*  a 
finding  of  burglary. 

[EM.  Note.— For  other  cases,  see  Bnrriair, 
Dec  Dig.  I  4L*] 

5.  C^tiuiNAi.  Law  (S  1144*)  —  Appul  —  Ba- 

VIEW — INBTBUCTXONS— PBESnUPTIONS. 

The  presumption  ia  that  the  Jury  obeyed 
the  charge  in  the  language  of  Bev.  Codes.  | 
9484,  that  they  should  draw  no  adverse  Infer- 
ence trom  the  fact  that  accused  did  not  utter 
himself  as  a  witness. 

[Bi.  Note.— For  other  cases,  see  Orindnal 
Law,  Cent  Dig.  {  8034 ;  Dec  Dig.  |  1144.*  ] 

&  OKUaiTAI.  hAW  (S  1158*)  — Appiai.  — Bs- 
VZBW— VEBDIOr— CoNCLUBIVSnSBS. 

Where  the  evidence  of  the  prosecution  es- 
tablishes a  prima  facie  case,  a  verdict  thereon 
may  not  be  disturbed  becauae  of  the  evidence 
tending  to  establish  an  alibi. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1150.*] 

7.  (^iMiNiL  Law  (%  887*)— TbiaI/— Instbuo- 

TI0N8— Evidence. 

Where  the  Question  of  the  guilt  or  inno- 
cence of  accused  charged  with  bui^lary  did  not 
rest  alone  on  hia  possession  of  property  taken 
from  the  house  burglarized,  a  verdict  of  guilty 
was  not  contrary  to  an  instruction  that  the 
mere  poaseasioo  of  the  property  by  accused, 
without  other  Incriminating  circoniBtances,  did 
not  warrant  a  conviction. 

[¥3i.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  887.*] 

Appeal  from  District  Court;  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Edgar  Sparks  was  convicted  of  bu^lary, 
and  he  appeals.  Affirmed. 

Homn  O.  Murphy,  for  appellant  Albert 
J.  Galen,  Atty.  Gen.,  and  B.  H.  Hall,  Asst 

Atty.  Gen.,  for  the  State. 
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BRANTLY,  O.  J.  The  defendant  was 
charged  burglary,  committed  by  enter- 
ing a  suite  of  rooms  occupied  as  a  residence 
by  Charles  D.  Curtis  and  Mae  I*  Curtis,  at  No. 
117%  Broadway,  In  the  city  of  Helena,  with 
the  Intent  to  commit  grand  larceny  therein. 
Upon  a  trial  he  was  found  guilty  of  burglary 
in  the  second  degree  and  sentenced  to  serve 
a  term  in  the  state  prison.  This  appeal  is 
from  the  Judgment 

The  Integrity  of  the  Judgment  la  assailed 
upon  the  ground  tbat  the  verdict  Is  contrary 
to  the  evidence.  From  the  record  we  gather 
the  following  facts:  Charles  D.  CnrtlB  and 
Mae  L.  Curtis,  father  and  dan^ter,  upon 
December  4,  1S08,  were  occupying  a  suite  of 
roonu  in  a  flat  at  No.  117%  on  Broadway,  In 
the  dty  of  Helena.  About  3  o'clock  in  the 
afternoon,  the  daughter  left  the  rooms  to 
make  calls.  The  father  was  not  at  home. 
She  locked  the  door  leading  Into  the  suite, 
and  hung  the  key  near  the  door  in  the  hall- 
way, but  in  such  a  position  that  it  could  not 
be  seen  from  toward  the  front  Thte  was 
her  custom  when  leaving  the  rocnns.  She 
left  npon  the  dresser  In  her  bedroom  tiiree 
gold  rings,  among  them  one  set  with  dia- 
monds and  sapphires.  On  retomlng  about  6 
o'clock,  she  found  the  key  in  place  as  she 
had  left  it;  but  the  door  was  opoL  Her 
father  had  not  returned  In  the  meantime. 
Later  In  the  evening  she  discovered  that  all 
the  rings  were  missing,  while  the  furniture 
in  the  be^oom  showed  some  evidence  of 
having  been  disturbed.  She  at  once  notified 
.the  police  of  her  loss.  In  the  meantime, 
about  6  £20  o'clock,  a  stranger  ratered  the 
lewelry  store  of  Jacob  Ynnd,  on  Main  street 
and  secured  a  loan  of  $20  upon  a  ring  set 
with  diamonds  and  sa^hlres,  signing  tiie 
name  O.  B.  Hamcm,  Jr.,  to  the  contract 
Inquiry  instituted  by  the  police  npon  in- 
formation of  her  loss  by  Miss  Curtis  led  to 
the  discovery  of  the  transaction  at  Ynnd'a 
store.  Hie  ring  left  with  him  was  Identified 
by  Min  Cnrtis  and  surrendered  to  her.  On 
December  &tb  the  defendant  being  recog- 
nised  on  tbe  street  by  Tund,  as  tiie  p«rBon 
who  had  obtained  tbe  loan,  and  pointed  out 
to  the  chief  of  police,  was  arrested.  Having 
ascertained  the  cause  of  his  arrest  Ite  denied 
that  he  had  ever  been  in  Tnnd's  store,  or 
that  he  had  ever  gone  under  the  name  of 
Harmon,  or  that  he  had  ever  seen  or  had  any 
knowledge  of  tbe  ring.  He  had  no  pawn 
ticket  upon  his  p^wm,  though  one  had  been 
Issued  by  Yund  at  the  time  the  loan  was 
made;  nor  were  the  other  rings  found.  At 
the  trial  tbe  ring  was  positively  identified, 
by  Miss  Curtis  and  her  father,  as  was  also 
the  defendant,  by  Tund  and  a  workman  em- 
ployed by  him.  The  time  at  which  tiie  loan 
was  made  was  also  definitely  fixed  by  the 
latter  two  witnesses  by  tbe  fact  that  it  was 
near  closing  time,  and  the  workman  was 
watching  for  a  car  whldi  be  usually  took  to 
reach  his  home.  The  defendant  did  not  of- 
fer himself  as  a  witness,  but  undertook  to 


show,  by  the  testimony  ot  several  other  wit- 
nesses, that  during  tbe  time  within  which 
the  entry  Into  the  Curtis  rooms  must  have 
been  effected  he  was  at  Ft  Harrison,  sev- 
eral miles  from  the  dty,  where  he  was  tem- 
porarily stationed  as  an  unasslgned  recruit 
to  tbe  United  States  army,  engaged  In  the 
performance  of  duties  assigned  to  him  for 
tbe  day,  as  room  orderly  and  kitchen  police. 

We  think  the  evidence  was  sufficient  to  go 
to  the  Jury,  and  to  Justify  tbe  finding  that 
the  defendant  Is  guilty  as  charged.  If  the 
testimony  of  the  state's  witnesses  was  to  be 
credited,  the  defendant  about  two  hours 
after  Miss  Curtis  left  the  ring  in  her  room, 
had  It  In  his  possession,  pledged  it  for  a 
loan,  signing  a  fictitious  name,  and  thereaft- 
er denied  all  knowledge  of  the  transaction. 
It  has  been  held  by  this  court  following  the 
rule  recognized  by  the  courts  generally,  that 
mere  possession  of  property  recently  stolen 
Is  not  sufficient  to  convict  the  possessor  of  a 
larceny  of  it  Territory  v.  Doyle,  7  Mont 
250,  14  Pac.  671;  State  v.  Sullivan,  0  Mont 
174,  22  Pac.  1068;  State  v.  Wells,  38  Mont 
201,  83  Pac.  476.  When,  however,  this  f&ct 
Is  supplemented  by  other  facts  Inomslstent 
with  tbe  Idea  that  the  possession  is  honest 
such  as  the  giving  of  a  false  or  Improbable 
explanation  of  It  or  a  failure  to  exi^alUt 
when  a  larceny  of  the  property  la  forged, 
or  tbe  possession  of  a  forged  trill  of  sale,  or 
the  giving  of  a  fictitious  name,  or  the  Uke^ 
a  case  is  made  sufficient  to  submit  to  tiie 
Juiy.  Territory  v.  Doyle^  State  v.  Sullivan, 
State  V.  Wells,  supra.  The  mle  as  to  the 
matwlallty  of  such  evidence  la  stated 
by  the  Supreme  Court  of  Maine,  In  Stete 
Bartiett  56  Me.  200.  as  follows:  "If  a  pex^ 
son  accused  remains  silent  what  he  may 
qteak,  he  does  so  from  diolce,  and  the  choice 
he  makes  upon  such  occasions  has  always 
been  r^arded  competent  evidence  It  la 
tbe  act  of  tbe  party.  From  time  Immemo- 
rial tbe  reply  or  the  silence  ot  the  accused 
person,  when  diarged,  has  been  regarded  as 
legitimate  evidence  on  his  trial  for  the  con- 
sideration of  the  Jury.  Any  act  of  his,  what 
dia^^,  tending  to  sustain  the  cha^e,  may 
be  proved.  Fleeing  from  arrest  giving  con- 
tradictory, untrue,  or  improbable  accounts 
of  the  matters  in  issue,  and  refusals  to  ac- 
count for  tbe  possession  of  stolm  property, 
are  evidences  of  guilt  admitied  npon  the 
trial  of  the  persons  aocuaed.  These  are 
ivoofs  derived  tram  the  prisoner's  acts,  say- 
ings, and  silence." 

So,  whwe  tbe  charge  is  burglary,  if  prop> 
erty  taken  from  the  own«  is  soon  thereaft- 
er found  in  possession  of  the  person  charged 
with  the  felonious  entry,  proof  of  this  fact 
together  with  circumstances  showing  guilty 
conduct  Is  presumptive  evidence,  not  only 
of  the  larceny,  but  also  tiiat  be  made  use  of 
the  means  by  which  the  pn^erty  was  ac- 
quired. People  V.  Lang,  142  CaL  482,  76  Pac. 
232;  Holland  v.  State,  112  Gs  540,  87  S.  ^ 
887;  Smith  v.  State,  62  Go.  d63;  Favro 
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State.  39  Tex.  Oe.  App.  462,  46  S.  W.  932,  73 
Am.  St  Rep.  950;  Anderson  v.  Common- 
wealth, 18  Ky.  Law  Rep.  99,  35  S.  W.  542; 
People  V.  Joy,  135  Cal.  six,  66  Pac.  964; 
State  T.  NorrlB,  27  Wash.  453,  67  Pac.  983; 
Walker  t.  Commonwealth.  28  Grat  (Va.) 
969;  State  t.  Bryan,  19  Neb.  365.  11  Pac. 
817;  SUte  T.  Powell,  61  Kan.  81,  58  Pac. 
968:  1  Wharton's  Cr.  Law  (10th  £d.)  S  813; 
6  Cyc.  21&  Burglary  Is  one  degree  removed 
from  larceny;  but,  when  the  facta  proven 
warrant  the  finding  of  the  larceny,  and  the 
snrroundlng  circumstances  are  such  as  to 
show  that  the  larceny  could  not  have  been 
committed  without  the  felonious  entry,  the 
evidence  Is  sufflclent  to  warrant  the  finding 
of  tlie  bo^Iary  also. 

The  Jury  evidently  discredited  the  as- 
sumption of  Ignorance  by  the  defendant  as 
Indicated  by  his  denial,  and  accepted  the 
theory  of  the  Curtlses  as  to  the  loss  of  the 
ring,  and  also  the  story  of  Yund  and  his 
workman  as  to  the  transaction  at  Yund's 
store.  This  being  so,  It  was  within  their 
proTlnce  to  discredit,  as  they  did,  the  evi- 
dence offered  by  the  defendant  to  establish 
bis  allbt.  The  court  properly  Instructed  the 
jury  that,  in  arriving  at  their  conclusion  as 
to  the  guilt  or  innocence  of  the  defendant, 
they  should  draw  no  adverse  Inference  from 
the  fact  that  be  did  not  offer  llmself  as  a 
witness.  Rev.  Codes,  8  9484.  The  presump- 
tion Is  that  this  Instruction  was  obeyed,,  and 
that  the  Jury  made  thetr  finding  upon  the 
evidence  adduced.  A  prima  facie  case  hav- 
ing been  made  out  by  the  state,  the  finding 
thereon  may  not  be  disturbed,  notwltbstand- 
ing  the  evidence  tending  to  establish  the 
alibi. 

The  court  instructed  the  jury,  In  sub- 
stance, that  the  mere  possession  of  the 
property  by  the  defendant  wttbout  other  in- 
criminating circumstances,  would  not  war- 
rant a  conviction.  The  contention  is  made 
ttiat  the  verdict  Is  contrary  to  the  law  thus 
stated.  The  Instructions,  as  a  whole,  par- 
ticularly In  the  respect  referred  to,  were 
as  favorable  to  the  defendant  as  be  could 
ask.  As  we  hare  pointed  out,  the  question 
of  his  guilt  or  Innocence  did  not  rest  alone 
upon  his  possession  of  the  property  furtively 
taken  from  the  Curtis  rooms.  ni>on  the 
evidence  the  verdict  might  have  been  guilty 
or  not  guilty,  in  view  of  the  otha  circum- 
stances proven.  It  Is  therefwe  not  contra- 
ry to  the  law. 

Accordingly,  the  Judgment  la  afllrmed. 

Aflirmed. 

SMITH  and  HOLLOWAY,  JJ^  concur. 

(«  Hont  88)  " 

STATE  V.  STONE. 

(Supreme  Court  of  Montana.   Dec  2, 1909.) 

1.  Cbiminal  Law  (§  1208*)— Punishment— 
ATTEsins. 

An  assault  with  intent  to  commit  a  felony 
being  ao  offense  distinct  from  that  of  attempt 


to  commit  the  felony,  defendant  under  a  verdict 
declaring  him  guilty  of  an  attempt  Is  to  be  sen- 
tenced, not  under  Rev.  Code*.  J  8318,  as  for  ap 
assault,  but  under  section  888^  for  an  attempt 
to  commit  a  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  3291-8284;   Dec  Dig.  f 

i2oa*] 

2.  Cbiuinal  Law  (f  1208*)— PUHiSHiatKT— 

Under  Rev.  Codes.  |  8895,  providing  that 
a  person  who  attempts  to  commit  a  crime  but 
fails  is  puolsbable,  it  the  offense  so  attempted  is 
punishable  by  imprisonment  in  the  state  prison 
for  five  years,  or  more,  by  imprisonment  therein 
for  a  term  not  exceeding  one-haU  the  longest 
term  of  imprisonment  prescribed  on  a  convic- 
tion of  the  offense  attempted ;  and  section  8902, 
providinz  that  when  a  crime  is  declared  punish- 
able in  me  state  prison  for  a  term  not  less  than 
e  certain  number  of  years,  and  no  maximum  Is 
declared,  the  court  may  sentence  the  offender 
to  imprisonment  for  life,  or  for  any  number  of 
years  not  less  than  that  prescribed— one  con- 
victed of  an  attempt  to  commit  the  Infamous 
crime  against  nature,  the  commission  of  whldi  is 

ftunishable.  under  section  8359,  by  imprisonment 
Q  the  state  prison  for  not  less  than  five  years, 
may  be  sentenced  to  15  years  in  the  state  prison. 

[Bd.  Note.~For  other  cases,  see  Criminal 
Law,  Dea  Dig.  S  1208.*] 

3.  OosTfl  (i  284*)  — PuirisHUBnT-'CBXiiniAi. 

Law. 

The  payment  of  the  costs  of  the  prosecution 
may  not  oe  imposed  as  part  of  the  penalty,  in 
the  absence  from  the  Codes  of  any  general  piovl- 
sion  on  the  subject,  or  any  provision  therefor  In 
the  section  prescribing  the  penalty  for  the  pa^ 
ticular  offense. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  5$  HI82,  1085;  Dec.  Dig.  {  284.*] 

4.  Cbiuinal  Law  ({  1184*)— Appeal— Mooi- 

FTINO  JdUOUENT. 

A  judgment  is  not  void  becanse  of  error  in 
including  costs  as  part  of  the  penalty ;  but  un- 
der Rov.  Codes,  |  9417,  It  may  on  appeal  be 
modified  by  striking  out  such  part 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  Z199.SS06;  Dwx  Dig.  i 
U84.*] 

5.  Cbiuinal  Law  (S  1038*)  — Afpeai,— Re- 
view— Ibsibuctions— Objection  Noi  Made 
Below. 

Under  Rev.  Codes,  §  9271,  error  In  the  In- 
structions given,  or  omission  to  submit  any 
special  Instruction,  cannot  be  complained  of  on 
appeal ;  it  not  appearing  that  any  objection  was 
made  to  the  instructions  given,  or  to  any  action 
of  the  court  in  connection  with  the  settlement 
thereof  during  the  trial,  or  that  any  special 
instruction  was  reqaested. 

(EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2046 ;  Dec.  Dig.  S  1038.*] 

Appeal  from  District  Court,  Dawson  Coun- 
ty; C.  H.  Loud.  Judge. 

George  Stone  was  convicted  of  crime,  and 
appeals  from  the  Jadgment  Modified  and  af- 
firmed. 

O.  C  Hnrl^,  for  appellant  Albert  J.  Oa- 
len.  Atty.  Gen.,  and  B.  M.  Hall,  Ant  Att7. 
Gen.,  for  the  State. 

BBANTLY,  C.  J.  Upon  information  char- 
ging him  with  the  commission  of  the  Infamoos 
crime  against  nature  uptm  a  male  child  of 
the  age  of  16  years,  the  defendant  was 
found  guilty  of  an  attonpt  to  commit  tbe  of- 
fense.   By  the  Judgment  of  the  court,  he 
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was  wntencdd  to  a  tenn  ot  IS  yean  ]n  tha 
state  prism  and  adjudged  to  pay  tbe  oosti 
of  proflecntlon.  Be  baa  appealed  from  the 
judgment 

Hie  first  contention  made  in  hSs  behalf  Is 
that  there  Is  no  provision  of  law  under 
which  he  could  be  sentenced  for  an  attempt 
to  commit  the  infamous  crime  against  na- 
ture. The  argument  la:  That  the  penalty 
tar  this  oflOnse,  as  declared  by  the  statute, 
Is  Imprisonment  In  the  state  prison  for  a 
term  not  less  than  Ato  years;  tbat  the  penal- 
ty for  an  attempt  la  Imprisonment  for  a 
term  not  exceeding  one-half  the  longest  term 
prescribed  for  the  offense  so  attonpted;  that 
there  Is  no  definite  limit  to  the  term  whldi 
may  be  Imposed  for  the  Infamous  crime 
against  nature;  that  the  court  bad  no  basis 
upon  which  to  determine  the  penalty  In  this 
case;  and  hmce  that  it  was  anthorleed  to 
Impose  no  penalty  otbw  than  the  one  pre- 
scribed for  assault  In  the  second  degre& 

The  defendant  was  sentoiced  under  section 
8895.  Rot.  Codes,  which  declares:  "Brery 
person  who  attempts  to  commit  any  crime, 
but  falls,  or  is  preroited  or  intwc^ted  In 
the  perpetraUon  thereof,  is  punishable,  where 
no  proTlslon  is  made  by  law  for  the  punish- 
ment  of  such  attempts,  as  follows:  (1)  If 
the  offense  so  attempted  Is  punishable 
Imprisonment  In  the  state  prl8<ni  for  fire 
years,  or  more,  or  by  Imprisonment  In  tlie 
county  jail,  the  person  guilty  ofasnch  at- 
tempt Is  punishable  by  ImprlBonmrat  in  the 
state  prison,  or  in  the  county  Jail,  as  the 
case  may  be,  for  a  term  not  exceeding  one- 
half  the  longest  term  of  Imprisonment  pre- 
scribed npOD  a  conrictlon  of  the  offense  so 
attempted.  •  •  •••  The  term  for  which 
one  found  guilty  of  the  Infamous  crime 
against  nature  may  be  imprisoned  Is  prescrib- 
ed by  section  836D  of  the  Revised  Codes, 
which  declares:  "Every  person  who  is 
guilty  of  the  Infamous  crime  against  nature, 
committed  with  mankind  or  with  any  animal. 
Is  pauishable  by  imprisonment  In  the  state 
prison  not  less  than  five  years."  Since  tbe 
minimum  limit  only  Is  here  fixed,  the  penalty 
for  this  crime  may  be  extended  to  life,  under 
tbe  provision  found  In  section  8902,  for  there 
it  is  expressly  declared  that  "the  court  au- 
thorized to  pronounce  Judgment  upon  such 
conviction  may,  in  Its  discretion,  sentence 
such  oHeaAer  to  imprisonment  during  his 
natnral  life,  or  for  any  number  of  years  not 
less  than  that  prescribed." 

The  penalty  for  assault  in  the  second  de- 
gree is  fixed  by  section  8318  at  not  less  than 
one  nor  more  than  five  years,  or  a  fine  not 
exceeding  $2,000,  or  both.  While  some  of 
the  various  assaults  defined  In  this  section 
are  purely  statutory,  and  Involve  a  battery 
as  well  as  a  common-law  assault— that  is, 
an  attempt  with  force  or  violence  to  do  a 
corporal  Injury  to  another,  under  circum- 
stances denoting  an  intention  to  do  it,  cou- 
pled with  the  present  ability  to  carry  the 
intention  Into  effect— an  assault  with  Intent 


to  omnmit  a  ftiony  of  any  Und  is  a  distinct 
offense  tram  that  of  attempt  to  commit  the 
felony,  as  is  pointed  out  In  People  v.  Lee 
Kong,  95  Cal.  66S,  30  Pac.  800,  17  I..  R.  A. 
626,  29  Am.  St  Rep.  16S.  Under  section 
8318,  to  constitute  an  assault  other  than  one 
which  involves  a  technical  battery  without 
whitdi  the  offense  is  not  complete,  there  must 
be  present  both  the  elnnent  of  att«npt  and 
the  element  of  present  ability  to  Inflict  the 
injury.  The  absence  of  either  Is  fatal  to 
the  charge.  The  absence  of  the  latter  ele- 
ment, however,  does  not  prevent  a  convic- 
tion for  the  attempt,  for,  under  a  charge  of 
assault,  the  defendant  may  be  convicted  ei- 
ther of  the  assault  or  of  the  attempt,  because 
the  former  Includes  all  the  elements  of  tbe 
latter.  If  the  act  done  Is  with  the  requisite 
Intent  and  tends  to  effect  its  purpose,  the  at- 
tnnpt  is  complete,  no  matter  how  the  ac- 
compllshmrat  was  prevented;  whereas,  if  by 
reason  of  the  existence  of  some  obstruction 
the  ability  Is  not  present  to  carry  out  the 
Intent,  the  assault  Is  not  complete.  This 
being  so,  It  is  clear  that  under  a  verdict  de- 
claring the  dtfendant  guilty  of  an  attempt, 
as  in  the  case  here,  be  cannot  pnq^erly  be 
sentenced  as  for  an  assault 

We  recur,  then,  to  the  question  whether 
the  sentence  imposed  upon  the  defendant 
can  be  sustained  tinder  the  provisions  of  sec- 
tions 8895  and  8902,  supra.  The  penalty  for 
the  infamous  crime  against  nature  cannot  be 
less  than  6  years,  and  may  extend  dorlnc 
life.  For  an  attempt  to  commit  the  crime 
the  penalty  cannot  be  less  than  2%  years, 
and  may  be  extttided  during  one-half  of  llfe^ 
Now,  the  period  of  a  lifetime  is  indefinite 
and  indeterminable.  Zt  is  imposdble  there- 
fore for  a  court  to  ascertain  the  extent  ci 
one-half  of  a  lifetime.  Bvery  eentmce,  how- 
ever, is  indefinite  and  Indeterminable,  and 
therefore  may  be  for  life,  in  the  soise  that 
it  may  be  ended  by  tlie  death  of  the  prisoner 
before  its  ezpiratifni.  While  the  court  could 
not  definitely  ascertain  the  estenlt  ot  one- 
half  of  a  life  sentence^  it  could  say,  aa  it  did 
impliedly  in  this  cass^  that  the  loi^est  term 
for  which  the  dtfmdaitt  should  have  bem 
sentenced  upon  a  ccmvlction  of  the  Infamoos 
crime  against  nature  should  be  80  years,  and 
fix  the  term  t^on  conviction  tor  the  attoqpt 
at  15  years,  or  ope-half  tO.  that  tlm&  Peo^ 
V.  Oardnn.  96  CaL  127,  8S  Paa  880;  People 
V.  Bums;  188  OaL  1A9^  09  Pac.  16,  70  Pac 
1087,  60  L.  B.  A.  270;  In  re  De  Oamp,  lA 
Utah,  158,  40  Pac.  823.  The  provimons  of 
the  statute  are  ccmfuslng  and  not  free  from 
difficulty,  when  it  comes  to  apply  than,  yet 
we  do  not  think  them  entirely  abortive. 

Oontoitlon  la  made  that  the  Judgment  to 
erroneous  in  that  It  Indudes,  as  a  part  of 
the  penalty,  the  payment  of  the  costs  Inddent 
to  the  prosecution.  At  common  law  costs, 
as  such,  were  unknown.'  Hibbard  t.  Tomlln- 
son,  2  Mont  220;  Orr  t.  Hasfcell,  2  Mont 
350;  Montana  Ore  Pur.  Oo.  r.  Boston  A 
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Hont  O.  O.  ft  B.  MlD.  Co.,  27  Mont  288,  70 
Pac.  1114;  11  Oyc.  267.  The  recovery  of 
tbem  depends  upon  the  proTlaions  of  the 
statute  upon  the  subject  If  they  are  not 
expressly  allowed,  they  cannot  be  recovered. 
TRie  rule  applies  ae  well  to  criminal  cases. 
While  It  Is  competent  tor  the  Leglslatare  to 
make  the  costs  a  part  of  the  pfflial^,  as 
muSi,  or  to  provide  generally  that  a  defend- 
ant, upon  conviction  of  any  crime,  Miall  be 
adjudged  civilly  liable  for  them.  In  the  ab- 
sence of  sndi  a  statute  cotirts  have  no  power 
to  loclttde  tbem  In  the  Judgment  There  Is 
no  general  provision  In  the  Revised  Codes 
upon  the  subject;  nor  does  the  section  supra, 
fixing  tlie  penalty  for  the  offense  here  In- 
volved, grant  the  power  to  impose  costs.  The 
judgment  Is  therefor  erroneous  In  so  tat 
as  it  includes  them;  bat  this  error  does  not 
necessarily  render  it  void  as  a  whole.  It  Is 
valid  to  the  txteat  to  whldi  the  court  bad 
power  to  impose  it,  and  v(dd  only  as  to  the 
eouess.  Under  Qw  statute  (section  9417, 
Bev.  Codes),  the  objectl<mable  part  may  be 
strldkm  out,  and,  as  so  modified,  it  may  be 
allowed  to  stand. 

It  is  said  that  the  jodgment  should  be  re- 
versed because  the  court  failed  to  aulnnlt  cec^ 
tain  Instmctlons  to  the  jury.  It  does  not  ap- 
pear from  the  record  that  objection  was 
made  during  the  trial  to  any  portion  of  the 
charge,  m  that  any  i^dclal  instructions  re- 
vested were  reused.  So  far  as  appears  to 
this  oonrt,  the  entire  chaise  was  satlsfoc- 
tory  to  counsel  and  sufBcIently  comprehen- 
sive to  cover  every  phase  of  tbo  case.  Hav- 
ing made  no  objection  to  any  portion  of  It, 
nor  to  any  action  of  the  court  in  connection 
with  the  settlement  of  it  during  the  trial, 
counsel  cannot  now  comiAato,  tithw  of  any 
error  tlio^,  or  of  any  omission  the 
court  to  submit  any  qwdid  instruction.  Sec- 
tion 9271,  Bev.  Codes. 

The  cause  is  remanded  to  ttie  district 
court,  with  directions  to  modify  the  jndir- 
mmt  by  ttrUdng  out  so  much  thereof  as  ad- 
judges the  defendant  liable  fOr  costiL  As 
«o  modified,  the  judgment  will  stand  af- 
firmed. 

Uodlfled  and  affirmed. 

SMITH  and  HOLLOWAY,  JJ..  concur. 

■(40  UoaL  ») 

STATE  V.  BADUILOYIOH. 
<SnpTNne  Court  of  Montana.    Dee,  2;  1909.) 

1.  OannirAt,  I>aw  (|  106S*)— Appbai^—Coit- 
nDEBATioii  or  ExcKFTioNs— NECESsnT  or 
Men  ON  roB  New  Trial. 

That  ezceptloQ  to  the  oTermliDg  of  a  mo- 
tion to  direct  an  acquittal,  od  the  nonnd  of 
failure  of  proof  of  certain  qiaterial  nets,  may 
be  coDstdered  on  appeal,  it  la  not  oeceBsary 
that  it  should  have  oeeo  presented  to  the  tri^ 
court  by  motion  for  new  trial  aud  exoeptloo 
neerved  to  denial  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  OrimEnal 
Law.  Dee.  Dig.  S  106S.*1 


2.  Oauino  (I  91*)  —  PBosEcunon  —  Innici- 

ICBNT  AND  BviDBirOE. 

An  iDdictment,  under  Rev.  Codes,  |  fH19, 
prohibiting  the  operation,  etc.,  of  the  game  of 
draw  poker  or  any  game  of  chance  plaved  with 
cards,  having  dianed  onl;  that  defendant  per- 
mitted a  game  of  draw  power,  it  was  necessary 
to  prove,  not  that  some  game  of  cards  was 
played,  hut  that  draw  poker  was  permitted. 

[Ed.  Note.— For  other  cases,  see  Oaniing,  Dec 
Dig.  I  94.«] 

3.  Cbiuinal  Law  ({  988*)— Vebdiot— Dis- 

AEOABD  or  InSTBUCnONS  BT  JUBT. 

Disregard  by  the  jury  of  the  instruction 
that,  uuleas  they  fonud  a  game  of  draw  poker 
was  played,  they  should  acquit,  shown  by  the 
fact  that  then  was  no  evidence  that  such  gams 
was  played,  is  alone  sufficient  leastm  why  a  new 
trial  should  be  granted. 

[Ed.  Note^For  othw  cases,  see  Criminal 
Law.  Dec  Dig.  I  983.*] 

4.  QaUIRO  (I  85*)— IlTDICTMENT. 

An  indictment  for  permitting  a  game  of 
p(Aer  to  be  played  on  defendant's  premisea  need 
not  give  the  names  of  the  penons  permitted  to 
play. 

^[Sd.  Note.— B^r  other  cases,  see  Gtomhig, 
Cent  Dig.  I  266:  Dee.  Dig.  f  85.*] 

5.  GaiumAX,  Law  (|  1160*)— Pbejddioial  Eb- 

BOB— AdUISSION  or  EVIDEITCB. 

Allowing  the  state,  in  proving  that  defend- 
ant was  the  owner  of  premises  where  gaming 
was  charged  to  be  permitted,  to  unaecessariiy 
show  that  a  man  had  been  killed  there,  prior  to 
the  offense  charged,  was  pnjudiciaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oe&  Dig;  f  1169;*] 

Appeal  from  District  Gourt,  SUver  Bow 
Coun^;  Hidiad  Donlan,  Jndgft. 

John  Kadmllovich  was  ccmvicted  under 
Rev.  Codes,  i  S116,  and  appeals.  Berecsed 
and  remanded  for  new  trlaL 

BInnard  &  Rodger  and  B.  S.  I^resher,  for 
appellant  Albert  J.  Galen,  Atty.  Gen.,  W.  H. 
Poorman,  and  E.  M.  Hall,  Asst  Attys.  Oen., 
for  the  State. 

SMITH.  J.  The  above-named  defradant 
was  prosecuted  In  the  district  court  of  Silver 
Bow  county  under  an  information,  the  char- 
ging portion  of  which  la  aa  follows:  "That 
the  aald  defendant,  on  or  about  the  ISth 
day  of  October,  1908,  •  •  *  then  and 
there  being  the  owner  and  In  charge  of  a 
certain  saloon,  beer  hall,  or  barroom,  then 
and  there  situate  and  being  in  that  certain 
bnlldlng  known  as  and  numbered  110  East 
Park  street  to  the  dty  of  Butte,  •  •  ♦ 
unlawfnlly,  etc.,  did  permit  then  and  there 
and  therein,  and  in  and  about  said  saloon, 
beer  hall,  or  barroom,  a  certain  game  of 
draw  poker  to  be  played,  with  cards,  for 
mon^,  checks,  credits,  and  other  representa- 
tives of  value."  The  Jury  before  whom  be 
was  tried  rendered  a  verdict  of  guilty,  and 
from  a  judgment  of  conviction  he  appeals. 

At  the  dose  of  the  state's  case  In  chief,  the 
defendant  moved  the  court  for  a  directed  ver^ 
diet  of  acquittal,  and  also  requited  the  court 
to  advise  the  Jury  to  acquit  him,  for  the 
following  reasons,  viz.,  that  the  state  had 
failed  to  prove  (1)  the  corpus  delicti,  or 
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that  he  knowingly  permitted  a  game  of  draw 
poker  to  be  played,  or  (3)  that  a  game  of 
draw  poker  was  played,  or  (4)  that  a  game 
of  draw  poker  was  played  for  money,  checks, 
credits,  or  other  representatives  of  value. 
The  court  denied  the  motion,  and  the  de- 
fendant preserved  an  exception.  His  coun- 
sel now  contends  that  there  Is  In  the  record 
no  testimony  whatsoever  tending  to  prove 
any  of  the  matters  enumerated  In  the  mo- 
tion. We  agree  with  him;  but  the  Attorney 
General  urges  that,  as  this  Is  an  appeal  from 
the  Judgment  alone,  and  there  was  do  motion 
for  a  new  trial,  we  may  not  consider  the 
alleged  error.  The  point  is  thus  stated  la 
Uie  brief  In  behalf  of  the  state:  "We  con- 
tend that  no  'exception  taken  at  the  trial* 
can  be  heard  on  apfteal  anless  the  ruling  so 
accepted  to  has  first  been  presented  to  the 
trial  court  In  a  motion  for  a  new  trial  and 
en  exception  taken  to  the  order  refusing  a 
new  trial."  The  court  Is  of  opinion  that  the 
point  Is  not  well  taken. 

The  testimony  shows  that  the  sheriff  of 
Silver  Bow  county  and  his  deputies  forced 
their  way  Into  a  basement  underneath  the 
saloon  of  the  defendant,  and  there  found 
about  20  men,  some  of  whom  had  apparent- 
ly been  playing  cards.  There  were  card  ta- 
bles, cards,  chips,  and  money  scattered  about 
the  room.  Some  of  the  Inmates  were  In 
hiding,  others  tried  to  escape,  and  all  were 
much  perturbed  and  apparently  attempting 
to  conceal  what  had  been  going  on.  We 
think  there  was  sufficient  circumstantial  evi- 
dence to  warrant  the  conclusion  that  some 
sort  of  a  card  game  had  been  interrupted  by 
the  ofilcers;  but  the  cbai^e  against  the  de> 
fendant  Is  speclflc.  Be  Is  charged  with  per- 
mitting a  game  of  draw  poker  to  be  played, 
with  cards,  for  money,  etc.  All  of  the  offi- 
cers declared  on  the  witness  stand  that  they 
saw  no  game  of  cards  and  no  gambling.  One 
witness  testlQed  that  he  was  in  the  room  be- 
fore the  arrival  of  the  officers.  He  said  he 
saw  men  playing  cards,  that  he  saw  chips 
and  tables,  but  that  be  did  not  know  what 
game  was  being  played.  He  also  stated 
that  he  saw  a  man  buy  $2  worth  of  chips, 
with  the  remark,  "We  will  see  If  we  can  win 
some  cigars."  The  statute  (section  8416, 
Rev.  Codes)  prohibits  the  operation,  etc., 
of  the  game  of  "  •  •  •  draw  poker, 
*  •  •  or  any  game  of  chance  played  with 
cards.  ♦  *  *  *'  The  pleader  might  prop- 
erly have  alleged  that  the  defendant  permit- 
ted a  certain  game  of  chance  to  be  played 
with  cards,  for  money,  etc. ;  the  name  of  the 
game  being  unknown  to  him.  It  Is  necessary 
that  there  should  be  an  allegation  that  one 
of  the  games  mentioned  in  the  statute  was 
permitted  {see  State  v.  Ross,  38  Mont.  319, 
90  Pac.  105^,  or  that  a  game  of  chance,  play- 
ed with  cards,  for  mon^,  etc.,  was  permit- 
tod.  The  only  allegation  In  tbls  Information 


to  the  effect  that  a  game  of  chance  was  per- 
mitted Is  the  allegation  that  a  game  of  draw 
poker  was  permitted.  There  is  no  evldrace. 
either  direct  or  circumstantial,  as  to  what, 
if  any,  game  was  being  played.  Therefore 
the  court  should  not  have  submitted  the  case 
to  the  Jury.  Many  cases  may  be  found  in 
which  the  courts  have  held  that,  although  it 
Is  not  necessary  to  charge  that  a  particular 
game  was  played,  if  the  oCFeose  is  so  charg- 
ed, it  must  be  proved  as  alleged.  See  Dudney 
V.  State,  22  Ark.  251 ;  State  v.  Anderson,  80 
Ark.  131 ;  Windsor  v.  Commonwealth,  4 
Leigh  (Va.)  680  ;  22  Cyc.  448.  It  in  not 
necessary  to  hold  that  this  case  falls  within 
the  rule,  for  the  reason,  as  aforesaid,  that 
the  allegation  relative  to  a  game  of  draw 
poker  Is  the  only  allegation  going  to  show 
that  any  game  of  chance  was  permitted,  and 
this  latter  allegation  is  essential  in  cases 
where  the  particular  game  Is  not  named. 
Without  such  an  allegation  the  defendant 
could  not  properly  be  convicted  for  permit- 
ting any  game,  other  than  draw  poker,  to 
be  played.  We  are  not  Inclined,  In  applying 
this  statute,  to  follow  too  clos^  those  tech- 
nical rules  of  pleading,  found  In  some  of  the 
books,  unless  a  failure  to  do  so  would  mani- 
festly r^ult  in  prejudice  to  a  defendant ;  but 
there  Is  a  total  lack  of  proof  here.  The  trial 
court  was  evidently  of  opinion  that  It  was 
incumbent  upon  the  state  to  prove  that  a 
game  of  draw  poker  was  played,  because  It 
charged  the  Jury  that,  unless  they  so  found, 
they  must  acquit  The  Jury  failed  to  heed 
this  Instruction.  This  alone  is  a  sufficient 
reason  why  a  new  trial  should  be  granted. 
McAllister  v.  Rocky  Fork  Ooal  Co.,  31  Moat. 
850.  78  Pac.  595. 

It  is  also  urged  by  counsel  for  the  appel- 
lant that  the  information  Is  insufficient,  for 
the  reason  that  It  falls  to  set  forth  the 
names  of  the  persons  who  were  by  the  de- 
fendant permitted  to  play  the  game.  He  cites 
cases  to  that  effect;  but  we  are  not  Inclined 
to  follow  them.  We  hold  that  the  Informa- 
tion Is  sufficient  In  that  regard. 

In  attempting  to  prove  the  ownership  of 
the  saloon,  the  county  attorney  brought  out, 
over  defendant's  objection,  the  fact  that  a 
man  had  been  killed  there  at  some  time 
prior  to  October  18,  1908.  We  think  It  was 
unnecessary  to  bring  out  this  fact,  and  the 
court  ought  not  to  have  permitted  It  It  was 
prejudicial  to  the  defendant,  and  the  testi- 
mony shows  that  his  ownership  of  the  place 
could  easily  have  been  estaUlBbed  without 
touching  upon  It 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

BRAm'LZ.  a  Jn  and  HOliiOWAT.  J« 
concur. 
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(SB  or.  M) 

JAMIBSON  Y.  POTTS.t 
(Sapreme  Court  of  Oregon.    Nov.  80,  J909.) 

1.  BlIXB  AND    NOTM   (|  117*)— WHAT  I*AW 
OOVEBKS. 

A  note  executed  and  deliTered  by  a  non- 
resfdent  wbile  temporarily  la  the  state  to  a  res- 
ident thereof  is  a  domestic  contract. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  248;  Dec.  Dig.  I  117.*1 

Z  STATUTEa  (S  226*)— CoNSTBucnoN— Adop- 
tion or  Statutes  of  Otheb  States. 

The  Legislature,  adopting  a  statute  of  a  sis- 
ter state  after  it  has  been  judicially  construed 
by  the  courts  of  the  sister  state,  ptesumptiTe- 
ly  adopts  tlie  Judicial  construction. 

[Ed.  Note.— For  otlier  cftses:  see  Statatea; 
Ctent.  Dig.  H  266.  807;  Dec.  mg,  {  22&*] 
3.  CoNTBAcre  (8$  2,  144,  825*)  —  Valtditt — 

CONSTBDCnON— WHAT  liAW  GOTXBNB. 

Tbe  lex  lod  coDtractna  most  govem  as  to 
Ox  validity,  interpretation,  and  construction 
of  a  contract;  but  tbe  remedy  to  enforce  It  or 
to  recover  damages  for  its  breadi  is  govenied 
by  the  Uw  of  the  forum. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
C^nt.  Dig.  «  2,  41,  145,  72i-V27,  aJS68-1562: 
Dec.  Dig.  S8  2,  144,  325.»] 

A.  LnfTZATION  OF  AonONB  (I  84*)— Abacnce 

FBOH  8TATB. 

A  nonresident  temporarily  in  the  state  in 
November,  1881,  executed  a  note  to  a  resident 
payable  on  or  before  February  16,  1892.  He 
was  temporarily  in  the  state  in  February,  1893, 
when  be  executed  a  second  note  payable  May  1, 
1888.  He  left  the  state  about  a  week  after 
execating  the  first  note,  and  did  not  r^m  un- 
til January  27,  1893,  when  he  remained  until 
about  five  days  after  giving  the  second  note, 
and,  excepting  occasional  visits  not  exceeding 
one  year,  he  remained  without  the  state  untfl 
January  1,  1807,  when  he  retnmed  for  a  tem- 
porary purpose.  Held,  that  B.  ft  O.  Gomp.  i 
16.  providing  that,  when  the  cause  of  action 
accrues  against  a  person  who  shall  then  be  out 
of  the  state,  the  action  may  be  commenced  with- 
in the  times  limited  after  tne  return  of  such  per- 
son into  the  state,  etc.,  governed  the  cause,  and 
action  brought  soon  after  January  1,  1807,  was 
not  barred  by  the  six-year  statute  (section 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Dec  Dig.  {  84.*] 

King,  J.,  dissenting. 

Appeal  from  Circuit  Court.  Umatilla  Coun- 
ty; Henry  J.  Bean,  Judge. 

Action  by  Robert  Jamleaon  against  John 
Potts.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed, 

This  action  Is  to  recover  the  amonnts  due 
upon  two  promissory  notes  executed  by  ttie 
defendant  in  Umatilla  connty,  this  state,  one 
on  November  22.  1891,  In  favor  of  plaintiff 
for  the  principal  anm  of  ID72.70,  payable  on 
or  before  Febmary  1^  1802,  with  Interest 
and  attomej^B  fees;  the  ottier  on  February 

2,  1893,  in  favor  of  John  Walker  for  the 
inlncipal  sum  of  $668.8(K  payable  on  May  1, 
1803,  with  interest  and  attorney's  fees.  Prior 
to  the  commencement  of  the  action,  this  lat- 
ter note  was  assigned  to  the  plaintiff.  It  is 
alleged  in  the  complaint  that  at  tbe  time  tbe 
tanaea  of  action  accrued  the  defendant  was 
abaent  from  tiie  state,  that  he  has  ever  since 
contlnned  to  remain  ont  of  the  state,  and  that 


prior  to,  and  at  the  time  of,  the  execution  of 
the  notes,  plaintiff  and  the  said  John  Walker 
were  residents  of  Umatilla  county,  Or.,  and 
continued  so  to  be,  tbe  former  until  the 
filing  of  his  complaint,  and  the  latter  until 
bis  death.  The  answer  admits  the  execu- 
tion of  the  notes,  and  that  they  have  not 
been  paid.  By  an  affirmative  answer  de- 
fendant sets  up  the  statute  of  limitations 
of  this  state  as  a  bar  to  the  action,  and  In 
^ect  avers  that  at,  and  long  prior  to.  the 
execution  of  the  respective  notes  and  the 
accrual  of  the  causes  of  action  thereon,  de- 
fendant was,  at  all  times  since  has  been, 
and  still  Is.  a  resident  of  the  state  of  Wash- 
ington, and  that  plaintiff  knew  at  all  times 
the  place  of  defendant's  domicile.  The  reply 
puts  at  Issue  the  material  averments  of  the 
answer,  and  alleges,  In  effect:  That  at  tbe 
date  of  the  first  note  defendant  was  In  Uma- 
tilla county,  engaged  in  the  purchase  of  cat- 
.tle,  and  there  executed  and  delivered  to 
plaintiff  that  note,  the  consideration  of 
which  was  the  price  of  cattle  purchased  by 
htm  of  plaintiff;  that  about  two  weeks  aft- 
er such  transaction  defendant  left  this  state 
and  did  not  return  until  on  or  about  January 
ID,  1883.  when  he  remained  within  the  state 
about  four  weeks,  during  which  time  he 
bought,  at  Athena,  Or.,  some  cattle  of  John 
Walker,  to  whom  he  gave  the  note,  which 
is  the  basis  of  the  second  cause  of  action; 
that  in  about  one  week  thereafter  he  again 
left  tbe  state  of  Oregon,  and  did  not  return 
until  a  few  days  prior  to  the  time  of  the 
commencement  of  the  action.  The  facts 
were  stipulated  In  writing,  and  the  cause 
submitted  to  the  determination  of  the  court 
without  a  Jury. 

From  the  agreed  statement  it  appears: 
That  the  notes  were  executed  at  tbe  times 
and  idaces  and  under  tbe  circumstances  al- 
leged by  plaintiff;  that  they  have  not  beai 
paid;  that  at  the  time  of  the  execution  of 
the  notes,  and  until  the  commencement  of 
tbe  action,  defendant  was  a  resident  of  the 
state  of  Washington,  being  but  temporarily 
In  the  state  of  Oregon  to  purchase  cattle; 
that  about  one  week  after  giving  the  first 
note  he  left  this  state  and  did  not  return 
until  January  27,  1883,  when  he  bought  some 
cattle  of  John  Walker  and  gave  the  second 
note;  that  about  five  days  thereafter,  ex- 
cepting occasional  visits  altogether  not  ex- 
ceeding one  year,  he  remained  without  this 
state,  until  January  1,  1907,  when  he  re- 
turned to  the  state  on  a  similar  mission, 
and  soon  thereafter  was  served  with  sum- 
mons. Upon  these  facta  the  trial  court 
found  that  the  statute  had  not  run,  and  eur 
tered  Judgment  in  plalntlfTs  favor,  from 
which  defendant  has  appealed. 

Will  U.  Peterson,  for  appellant  O.  W. 
PhelpB  (Fredk.  Steiwer  and  John  McCoort, 
on  tbe  brief),  for  re^ndent 
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SLATBB,  J.  (after  statlnf  the  facte  as 
above).  Tbe  contention  made  by  defendant 
is  Oat  tbe  facts  stipulated  and  found  by  tbe 
court  will  not,  as  a  matter  of  law,  support 
tbe  Judgment.  An  action  at  law  upon  a  con- 
tract or  llablllt7»  expressed  or  Implied,  ex- 
erting upon  a  judgment  or  decree  of  any 
court  of  tbe  United  States,  or  of  any  state 
or  territory  wftbln  tbe  United  States,  or  up- 
on a  sealed  Instrument,  la  barred,  unless 
commenced  wltbln  six  years  after  tbe  cause 
of  action  sball  have  accrued.  B.  &  C.  Comp. 
I  6.  As  more  than  IS  years  transpired  from 
the  date  on  whicb  each  of  these  notes  be- 
came due  before  tbe  commencement  of  the 
action,  It  Is  evident  that  the  action  was 
barred  by  tbe  statute,  unless  plaintiff  can 
bring  the  facts  of  tbe  case  within  the  ex- 
c^tlons  contained  in  section  16,  B.  ft  O. 
Comp.,  wbf<^  provides:  "If  when-  tbe  cause 
of  action  shall  accrue  against '  any  p««on 
who  shall  be  out  of  the  state  or  concealed 
therein,  such  action  may  be  commenced  with- 
in tbe  terms  herein  respectively  limited;  aftr 
er  the  return  of  such  p»wn  Into  the  state, 
or  the  time  of  his  concealment;  and  If,  after 
such  cause  of  action  shall  have  accrued, 
BU(^  person  shall  depart  from  and  reside 
out  of  this  state,  or  conceal  himself,  the 
time  of  his  absence  or  concealment  shall  not 
be  deemed  or  taken  as  any  part  of  the  time 
limited  for  tbe  commencement  of  such  ac- 
tion." 

Tbe  facts  of  the  present  case  come  within 
the  literal  terms  of  the  first  clanae  of  this 
section,  for  the  defendant  waa  out  of  tbe 
state  when  each  of  tbe  causes  of  action  ac- 
crued, and  the  term  "any  person,"  •used  In 
the  statute,  would  ordinarily  Include  a  non- 
resident as  well  as  a  resident  of  tbe  state. 
Defendant  was  in  the  state  when  he  execut- 
ed and  ddlvered  each  of  the  notes  to  a 
resident  thereof.  It  Is  therefore  a  domestic, 
and  not  a  foreign,  contract  He  departed 
from  the  state,  and  after  tbe  cause  of  a<^ 
tlon  accrued  he  came  again  into  the  state, 
although  for  a  transient  and  temporary  pur* 
pose.  It  can  therefore  be  said  that  he  "re- 
turned" to  tbe  state.  This  court,  however. 
In  the  early  case  of  McCormlck  v.  Blanch- 
ard,  7  Or.  232,  when  construing  section  16, 
made  tbe  broad  declaration  that  nonresi- 
dents are  not  embraced  In  either  of  the  ex- 
cepUons  of  that  section.  That  case  was  fol- 
lowed and  applied  In  Crane  v.  Jones,  24  Or. 
419,  33  Pac.  869,  and  In  Van  Santvoord  v. 
Roethler,  86  Or.  250,  57  Pac  628,  76  Am. 
St  Rep.  472,  It  Is  upon  these  cases  that 
defendant  mainly  relies  to  support  his  posi- 
tion. If  what  was  said  In  the  first  case 
about  the  proper  construction  of  section  16 
must  be  taken  and  applied  by  us  In  Its  full 
and  literal  compreheDsiveness  as  tbe  true 
legislative  Intent  then  plalntifTs  case  Is  not 
wltbln  the  exception,  and  is  barred,  for  It 
has  been  stipulated  that  the  defendant  was 
at  all  times  a  nonresident  of  this  state.  We 
are  of  the  opinion,  however,  that  tbe  declar- 
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atloD  tb^e  made  was  more  comprehensive 
than  was  necessary  under  tbe  facts  of  that 
case,  and  perhaps  broader  than  was  Intend- 
ed. Under  either  view  It  Is  not  binding  up> 
on  us  as  applied  to  tbe  facte  now  presnited. 
The  opinion  In  McCormIck  v.  Blancbard 
must  be  Interpreted  and  controlled  by  tbe 
facts  of  that  case.  Tbe  cause  of  action  arraa 
In  tbe  state  of  Illinois,  between  nonresi- 
dents of  this  state.  Tbe  parties  cwtlnaed 
to  reside  there  until  about  three  years  prior 
to  the  commencemoit  of  the  action,  when 
the  debtor  removed  to,  and  thereafter  re- 
sided in,  this  stat&  The  facts  of  that  case, 
as  well  as  those  In  Crane  v.  Jones,  supra, 
and  Van  Santvoord  v.  Roethler,  supra,  come 
squarely  within  the  provisions  contained  In 
section  26,  B.  ft  G.  Comp.,  which  reads: 
"When  the  cause  of  action  has  arisen  in  an- 
other state,  territory,  or  country,  between 
nonresidents  of  this  state,  and  by  the  laws 
of  tbe  state,  territory,  or  countiy  where  the 
cause  of  action  arose,  an  action  cannot  be 
maintained  thereon  by  reason  of  tbe  lapse 
of  time,  no  action  shall  be  maintained  thrae- 
on  In  this  state." 

The  reasoning  of  the  court  was  that  If 
it  were  held  that  the  provisions  of  section 
16  applied  to  both  residents  and  nonresi- 
dents, as  had  been  tbe  holding  of  the  courts 
of  New  York  and  Massachusetts,  in  con- 
struing statutes  in  effect  the  same  as  that 
of  our  own  state,  but  where  no  statute  simi- 
lar to  section  26  (B.  ft  0.  Comp.)  existed, 
the  result  would  be  to  render  the  latter 
ni^atory,  and  for  that  reason  it  waa  held 
that  the  statute  of  limitations  of  this  state 
began  to  run  on  the  note  upon  -wbldi  that 
action  was  based,  at  the  time  when  the  cause 
of  action  accrued  In  Illinois,  and  not  at  the 
time  when  the  respondent  arrived  in  this 
state.  To  reach  this  conclusion  the  provi- 
aVios  of  section  16  were  considered  in  con- 
nection with  section  26,  and  the  former  was 
held  to  apply  to  residents  only.  We  are  now 
of  tbe  opinion  that  the  court,  In  so  holding, 
entirely  misapprehended  the  state  of  the  taw 
and  tbe  purpose  and  Intent  of  enacting  sec- 
tion 26.  Both  of  these  sections  are  parts 
of  the  act  of  1862 ;  but  prior  to  tbe  date  of 
the  act  the  substance  of  section  16  bad  been 
incorporated  into  the  statute  law  of  England 
and  some  of  tbe  states  of  this  country,  and 
the  algniflcatlona  of  tbe  words  there  employ- 
ed had  been  Judicially  determined  with  prac- 
tical unanimity.  In  the  case  of  Uuggles  v. 
Keeler.  3  Johns.  (N.  Y.)  263,  3  Am.  Dec. 
482,  the  question  was  raised  upon  the  con- 
struction of  tbe  proviso  in  tbe  statute  of 
New  York  (Rev.  Laws  N.  Y.  1802,  p.  663), 
which  was  adopted  from  tbe  statute  of 
Anne,  and  of  which  ours  Is  a  substantial 
enactment  It  underwent  tbe  scrutiny  of 
that  pre-emlnmtly  learned  and  enlightened 
court  of  which  Kcait  was  the  Chief  Justice, 
who  rendered  the  opinion  in  that  case,  and 
reviewed  the  English  authorities  with  hia 
usual  great  ability  and  learning,  and  reached 
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the  conchuitm  that  tbe  statute  under  con- 
■Ueratlon  Included  lUKireeidenta  as  wdl  as 
resldcsitB.  *^lils,"  be  aaja,  "lam  been  flie 
uniform  cons  tract!  on  (tf  the  English  statutes, 
which  also  speak  of  the  return'  from  beyond 
seas  of  the  party  so  absent  The  word  're- 
torn'  has  never  bean  conrtmed  to  confine  the 
Iffovlso  to  IbiffllBhmen  who  went  abroad  oc- 
caslimally/'  The  role  there  announced  has 
been  reasserted  and  followed  by  the  Su- 
preme Oonrt  of  the  United  States,  and  also 
by  state  courts,  In  numerous  decisions  upon 
statutes  sabstantlally  the  sam&  Murray's 
Lessee  t.  Bakw.  3  "Vnieat  641,  4  L.  Bd.  454; 
Shelbr,  Executors,  t.  Ou7,  11  Wheat  361, 
6  L.  Ed.  486;  Hall  v.  Little,  14  Mass.  203; 
Wllstm  T.  Apideton,  17  Mass.  ISO;  Hastings 
T.  Pepper,  11  Pick.  (Mass.)  41;  Jones  t.  Jones. 
18  Ala.  248;  Dunning  t.  Chamberlin,  6  Vt 
127;  Elng  t.  Lane,  7  Mo.  241;  Kempe  t. 
Bader,  86  Tenn.  180,  6  S.  W.  126. 

Now,  under  such  known  state  of  the  law, 
"mast  not  the  L^lslature,"  says  Mr.  Justice 
Wheeler,  In  an  able  dlsscmttog  opinion,  ren- 
dered In  Bnoddy  t.  Oace,  5  Tck.  106^  117, 
emmeoady  dted  and  referred  to  In  Mc- 
Oonulc^  T.  Blandliard,  supra,  as  8  Tex.  loe. 
"be  supposed  to  have  a&opleQ.  those  words 
with  the  meuiing  which  had  thus  hem  at- 
tached to  them  by  judicial  construction?  Is 
It  reasonable  to  si^pose  that  they  Intended 
the  application  to  this  section  of  the  statute 
of  a  dlffierent  role  h&n  tnm  that  which  a 
known  ju^dal  construction  had  glren  to 
the  same  language  elsewhere?"  The  first 
query  has  been  answered  many  times  by 
Ihte  court  In  the  aflSrmatlTe,  which  Is  con- 
sonant with  the  emphatic  and  pronounced 
dedaratlons  of  most.  If  not  all,  courts.  In 
Fennock  &  Sdlers  t.  Dtaiogae,  2  Pet  IS,  7 
L.  Ed.  827,  Mr.  Justice  Story  said:  "^t  Is 
doubtless  true  •  *  •  that  when  English 
statutes,  such;  for  Instance,  as  the  statute 
at  frauds  and  the  statute  of  limitations, 
baTtt  beat  adopted  In  onr  legislation,  the 
known  and  settled  construction  of  those  8ta^ 
utes  by  courts  of  law  has  been  considered  as 
sltotiy  Incorporated  Into  the  acts,  or  has 
been  received  with  all  the  weight  of  au- 
thority.** So  in  KlEkpatrlck  t.  Gibson,  2 
Brock.  891  (Fed.  Cas,  No.  7,84$,  Mr.  Qhlef 
Justice  MaEtiiaU  said:  **I  am  the  more  in- 
clined to  this  opinion  because  It  Is  reason- 
able  to  suppose  that,  when  a  British  statute 
Is  re-enacted  In-  this  country,  we  adopt  the 
settled  construction  it  has  recrtved,  as  well 
as  the  statute  itself;  and  such  I  believe  to 
have  been  fba  course  of  the  court  in  every 
state  of  the  Union."  And  again.  In  Gathcart 
T.  'Boblnson,  6  Pet  264,  279.  8  Lw  Ed.  120, 
he  said:  **The  rule  wblch  has  been  uniformly 
obsOTed  by  this  court  in  coiutrulng  stat- 
ntes  is  to  adopt  the  construction  made  by 
flie  courts  of  the  country  by  whose  Legis- 
lature the  statute  was  enacted."  And:  *1he 
received  construction  •  *  *  may  very 
properly  be  considered  as  accompanying  the 
statutes  themselves,  and  forming  an  Integral 
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part  of  them.**  Now,  In  the  case  <tf  Mc- 
Oormlck  t.  Blanchard,  supra.  It  was  not 
necessary  to  overturn  this  weU-rec(^;nlzed 
principle  of  constmctiCHi  and  Ignore  the  Ju- 
dicial Intrapretation  previously  given  to  sec- 
tion 16  In  those  Jurisdictions  from  which  It 
was  taken.  In  order  to  arrive  at  the  ded- 
tion  reached  in  that  case,  for  to  give  It  sudi 
a  construction  would  not  have  rendered  sec- 
tion 26  nugatory,  as  assumed,  nor  does  the 
enactment  of  the  latter  section,  in  conjunc- 
tion wltii  -Oie  former,  indicate  any  legisla- 
tive Intent  to  impress  upon  the  former  any 
dlCFerent  interpretattcm  than  wlat  It  bad  re- 
ceived in  oth^  Jurisdictions  from  which  It 
was  taken;  but  on  the  contrary,  as  we  now 
understand  It,  the  presence  in  the  statute  of 
the  lattOT  section  points  strong^  to  a  legis- 
lative Intent  tiiat  the  received  ctmstructimi 
of  section  16  was  considered  as  accompany- 
ing the  statute  and  forming  an  integral  part 
of  It 

By  another  principle  of  law,  admitted  by 
all  courts,  the  l«z  loci  contractus  must  gov- 
ern as  to  the  validity.  Interpretation,  and 
constmction  of  the  contract;  but  the  remedy 
to  ^orce  It  or  to  recover  damages  for  tbi 
breach,  must  be  pursued  according  to  the 
law  of  the  forum.  Cases  above  cited,  and 
J<mes  V.  Jones,  18  Ala.  248.  It  wu  held 
under  this  principle  titiat  where  a  cause  of 
action  arose  In  another  state,  taritory,  m 
county,  between  nonresidents  of  the  place 
of  the  forum,  an  action  based  thereon  was 
controlled  by  the  law  of  the  forum  as  to  the 
time  within  which  It  might  be  brought  and 
that  the  action  was  not  barred  until  the  de- 
fendant had  been  within  the  fOmm  for  the 
full  period  of  the  limitation  prescribed  by 
local  statute.  Thus  this  particular  class  of 
cases  was  held  to  come  within  the  excep- 
tions provided  by  the  statutes  of  Anne  and 
of  the  states  whose  decisions  have  been  cltr 
ed.  ThlB'doubtieSB  appeared  to  our  Legis- 
lature as  impressive  to  foreign  debtors  In 
such  cases,  and  to  ameliorate  the  supposed 
harshness  of  the  law,  section  26  was  In- 
corporated Into  the  statute,  not  to  change 
the  previously  received  Interpretation  of  sec- 
tion 16,  but  to  take  out  of  the  domain  of  its 
operation  such  foreign  contracts,  and,  In- 
stead of  ai^lylng  thereto  onr  statute  of  lim- 
itations, to  make  applicaUe  the  law  of  the 
place  of  contract  In  respect  to  the  remedy. 
To  give  section  16  the  craistmction  sought 
to  be  applied  to  it  rendws  the  enactmaat  of 
section  26  wholly  useless,  and  the  law  un- 
certain as  to  what  statute  of  limltetlons,  the 
place  of  contract  or  the  law  of  the  forum, 
should  be  applied.  To  the  extent  of  cases 
coming  within  the  special  facts  there  stated, 
we  r^:ard  section  26  as  a  limitation  upon 
the  effect  of  the  loovlsions  of  section  16,  as 
th^  had  been  construed  and  tnteipreted  by 
the  courts  of  other  Jurisdictions,  whence  It 
was  adopted  by  our  L^islatore^  and  not  In 
conflict  with  the  entire  scc^e  of  the  latter. 
Section  28  covers  only  one  of  many  different 
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circmuitances  In  wUcb  a  nomealdent  may 
apiwar  ta  a  defendant  In  the  courts  of  this 
rtat^  as  the  facts  of  thia  case  well  attest, 
and  to  pearmlt  Its  presence  In  the  statute  to 
alter  ttie  entire  scope  of  the  prerlonsly  re- 
ceived interpretation  of  section  1%  because 
of  a  supposed  conflict  in  the  terms  of  the 
two  sections,  would  be  doing  violence  to  the 
well-established  rules  of  statutory  construc- 
tion. In  Barbour  t.  Erwln,  14  Lea  (Tenn.) 
721,  the  Suprane  Oourt  of  Tennessee  gave 
to  a  similar  statute  of  that  state  the  same 
Interpretation  as  this  court  gave  to  section 
16  In  McCormick  v.  Blancbard,  supra,  and 
assigned  the  same  reason  thmfor,  vis.: 
That  to  otherwtee  constaie  the  section  would 
render  ni^tory,  because  of  a  supposed  con- 
flict, another  section  of  the  statute,  declar- 
ing, In  ^ec^  that  an  action  barred  by  ttie 
lex  loci  contractus  shall  be  barred  there. 
But  this  was  sttbseQuoitly  overruled  tqr  that 
o>art  In  the  case  of  Kempe  v.  Beder,  86 
Tenn.  189,  6  S.  W.  126;  Mr.  Justice  Lurton 
(page  183  of  86  Tenn.,  page  127  of  6  S.  W.) 
saying  that:  "If  he  [defendant]  should  plead 
snch  bar,  It  would  be  no  answer  to  rdy 
upon  the  section  now  under  conslderatton. 
There  la  no  necessary  conflict  whatever.  If 
stuA  a  bar  bad  accrued  In  the  state  where 
the  right  of  action  accrued,  and  whilst  the 
defendant  was  a  resident  of  such  state,  It 
would  be  a  comiAete  defense;  but  if  no 
snch  bar  had  been  created  while  such  resi- 
dent, then  be  can  alone  r^y  upon  Uie  .local 
prescription,  and  the  ettectlvenesB  of  that 
will  depend  upon  the  length  of  his  residence 
In  this  stat&" 

We  are  of  the  opinion  that  the  facts  pre- 
i(ented  bring  the  present  cause  within  sec- 
tion 16,  that  the  statute  did  not  begin  to 
run  until  the  defendant  returned  to  the 
rtate,  and,  it  being  stipulated  that  he  again 
departed  and  remained  out  of  the  state,  ex- 
cepting that  he  was  thereafter  temporarily  In 
the  state  not  to  exceed  one  year  from  the  time 
the  causes  of  action  arose  until  the  com- 
mencement of  this  action,  that  it  Is  not  bar- 
red. Armfleld  v.  Moore,  97  N.  a  SI,  2  8. 
E.  847;  Stanley  v.  Stanley,  47  Ohio  St  225, 
24  N.  B.  483,  8  L.  B.  A.  338,  21  Am.  St  Rep. 
806;  Hacker  v.  Everett.  67  Me.  648;  Whit- 
comb  V.  Keator,  59  Wis.  609,  IS  N.  W.  469; 
Bennett  V.  Cook,  43  N.  Y.  537,  3  Am.  Bep.  727. 
The  following  cases,  cited  as  holding  a  con- 
trary doctrine,  are  not  In  point,  for  they  are 
based  <m  statutes  materially  different  from 
the  one  now  under  consideration:  Wheeler  v. 
Wheeler,  134  III.  522,  26  N.  EL  588^  10  L.  B. 
A.  613;  Llndauer  Merc.  Co.  v.  Boyd,  11  N. 
M.  464.  70  Pac.  668;  Embrey  v.  Jemlson,  181 
n.  S.  836,  9  Sup.  Ct  776,  33  t..  Ed.  172  (con- 
struing the  statutes  of  Vliglnla);  Walsh  v. 
ScfaUUng,  33  W.  Va.  108,  10  S.  E,  64;  Orr  v. 
WOmarth,  86  Mo.  232,  8  S.  W.  258. 

From  these  consldorations,  It  follows  that 
the  Judgment  is  affirmed. 


KINO,  X  (dlssentlngv  It  Is  sUpulated  in 
this  case  that  at  the  time  Oie  causes  of  ac- 
tion accrued  defendant  woa  absent  from  the 
state,  and  that  he  has  ever  since,  until  im- 
mediately prior  to  the  institution  of  this 
proceeding,  continued  to  remain  out  of  the 
stat&  I  therefore  dissent  from  the  conclu- 
sion announced  by  the  majority,  but  tmly 
on  the  antborl^  of  McGormltA  v.  Blanchard, 
7  Or.  282,  Crane  v.  Jones,  24  Or.  419,  S3  Pac 
869,  ai^  Van  Santvoord  v.  Boethler,  86  Or. 
250.  57  Pac.  628.  76  Am.  St  Bep.  472.  My 
views  cannot  be  more  clearly  expressed  Oian 
by  quoting  ftom  Van  Santvoord  v.  Boethler, 
where  the  sections  of  the  statute  here  in- 
volved were  under  n^ideration.  In  refep* 
ring  to  which  Mr.  Justice  Wolverton,  spealt- 
Ing  for  this  court,  says:  "It  may  be  Inferred 
from  the  complaint  that  the  defendant  was 
a  nonresidoit  of  the  state  at  the  time  tba 
action  accrued.  Such  being  the  case,  M(> 
Oormlck  v.  Blanchard,  7  Or.  232,  and  Orane 
V.  Jones,  24  Or.  419,  88  Fac.  869,  are  deci- 
sive of  the  cmtroversy.  The  ajqwllants 
question  the  soundness  of  tSiese  cases,  and, 
while  we  might  be  disposed  to  agree  with 
them  were  it  a  matter  of  first  impression, 
we  are  now  bound  by  tiie  nde  of  stare 
decisis.  If  the  practice  is  to  be  dianged  aft- 
er it  has  been  in  vogue  for  so  long  a  time. 
It  should  be  by  Uie  Legislature,  ratbor  than 
the  courts."  See,  also,  Bnchner  v.  O., 
M.  ft  K.  W.  By.  Co,  60  Wis.  264.  267.  19 
N.  W.  66;  Brown  v.  a  ft  N.  W.  By.  Co., 
102  WIS.  187,  154,  77  N.  W.  748.  78  N.  W. 
771,  44  L.  B.  A.  678:  Klrby  T.  Boyettn^  113 
K.  a  244,  268.  24  S.  B.  18. 

(66  Or.  !>1i 
JENSEN  V.  CCRRT  COUNTY. 
(Supreme  Court  of  Oregon.    Nov.  80,  1909.) 

1.  HiOHWATS  (I  72»)— Altebation— NoncB  or 
AmjcATioK— Who  Must  Sioh— Pxtxtion- 

BBS. 

The  oottee  of  an  application  to  alter  a  high- 
way muBt  be  sinied  by  the  petitioners  for  the 
alteration,  and  aence  a  finding  of  the  county 
court  tbat  petitioners  (or  the  alteration  of  a 
highway  were  freeholders  residing  in  the  vicinity 
of  the  alteration  was  equivalent  to  a  finding  tbat 
the  persona  who  signed  the  road  notice  were 
such. 

[Ed.  Note.— For  other  cases,  see  HighWaTi^ 
Cent.  Dig.  S|  239-252;  Dec.  Dig.  t  72.*] 

2.  Highways  (f  72*)— Alter ATioK—JuEnsnio- 
TioN— Road  Noticb— Necessity. 

Proper  road  notices  by  petitioners  to  alter 
a  highway  were  conditions  precedent  to  giving 
the  county  court  jurisdicUoD  to  alter  the  high- 
way, and  the  court  has  no  jurisdiction  to  do  so 
where  it  did  not  find  that  the  subscribers  to  the 
notice  resided  in  the  road  district  where  the 
road  wan  to  be  laid  out,  as  lequired  by  Laws 
1903,  p.  263,  8  7. 

[Ed.  Note.— For  other  easM,  see  Hlghwaja, 
Cent.  Dig.  i  241 ;  Dec.  Dfg.  1  72.*] 

3.  HlOHWATS  (S  72*)— AI.TBKATION— PBOOEBD- 

ING8  —  Review  —  Want  or  Jubisdiction  — 
Objections. 
.  Where  a  defect  appears  at  trial  which  de- 
prives the  court  of  jurisdiction.  It  must  set  aside 
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the  proceedings  aod  puTsg  tile  record  of  sneh 
defect,  though  the  question  Is  not  formally  raised 

h;  objection,  and  hence,  wbere  it  appeared  on 
writ  of  review  to  the  county  court  that  the  court 
had  failed  to  take  proof  and  to  find  that  the 
petition  for  an  alteration  of  a  road  was  signed 
hw  the  proper  number  of  resideots  of  the  road 
district,  the  reviewing  court  erred  in  dismissing 
the  writ,  on  the  ground  that  the  petition  tor  the 
writ  did  not  allege  that  particnfar  defect. 

[Ed.  Note.— For  other  cutm,  wet  Highwaya, 
Dec.  Dig.  S  72.*] 

Appeal  from  Circuit  Conrt,  Carry  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Special  proceeding  by  Orllnna  Jensen 
against  Curry  County  to  review  proceedings 
altering  a  highway.  From  a  Judgment  dis- 
missing the  proceeding,  plaintiff  appeals.  Re- 
versed and  remanded,  with  dlrectknu  to  set 
aside  proceedings. 

This  Is  a  special  proceeding  Instituted  by 
Orllnna  Jensen  against  Curry  county  to  re- 
view the  action  of  the  county  court  there- 
of In  the  matter  of  relocating  a  county  road 
over  the  plalntlflTa  laud.  The  petition  for  a 
writ  of  review  states  that,  In  laying  the  high- 
way across  her  premises,  the  county  court 
exceeded  its  Jurisdiction  and  erroneously  ex- 
orcised its  functions  to  the  injury  of  her 
rabstantlal  rl^t  The  petition  bavins  been 
filed  and  an  undertaking  given,  the  circuit 
court  for  that  county  made  an  order  direct- 
ing a  writ  of  review  to  be  issued,  pursuant 
to  which  copies  of  papers  relating  to  the 
matter  of  establishing  such  road  were  sent 
up  to  the  latter  court  At  a  trial  therein 
it  wu  found  that  the  County  court  had  com- 
mitted no  error  "as  In  said  petition  alleged," 
irtiereupon  the  proceedings  were  dlnulssed, 
end  the  plaintiff  appeals. 

J.  Huntley,  Tllmon  Ford,  and  W.  U.  Kal-. 
ser,  for  appellant.  George  M.  Brown,  for  re- 
QMudent 

UOOBB,  O.  J.  (after  stating  the  facts 
as  abov^.  A  copy  of  the  road  notice,  dated 
July  30,  1906,  and  subBcrlbed  by  48  persons, 
is,  so  far  as  important  herein,  as  follows: 
''Notice  Is  hereby  given  that  the  under^ned 
sltizena  of  Curry  counts,  Oregon,  and  free- 
holders residing  in  the  vicinity  of  the  road 
hereinafter  mentioned,  will  at  the  next  regu- 
lar term  of  the  county  court  of  said  county, 
make  application  to  alter  that  certain  part 
of  the  public  road  leading  trom  Port  Orford 
in  said  county  to  DalryvUle  In  said  coun- 
ty, as  follows:  Be^nnlng,"  etc  No  affi- 
davit was  made  tending  to  show  the  quallfl- 
catiouB  of  the  persons  who  had  appended 
their  signatures  to  the  notice.  An  order 
appointing  road  viewers  was  made  by  the 
county  court  Septeml>er  6,  1006,  containing, 
Inter  alia,  the  following  finding:  "And  it 
appearing  to  the  satisfaction  of  the  court 
that  said  petitioners  are  freeholders  living 
alcmg  and  In  thfe  vicinity  of  said  proposed 
change  or  alteration  of  said  road,  and  said 
petition  being  accompanied  by  proof  of  ad- 


vertisement posted  at  the  place  of  holding 
cooDty  court  and  also  in  three  public  and 
conspicuous  places  along  and  in  the  vicinity 
of  said  road,  or  proposed  road,  thirty  days 
prior  to  the  presentation  of  said  petitlou, 
notifying  all  parties  concerned  that  said  pe- 
tition would  be  presented  at  ttils  term  of 
court" 

The  statute,  prescribing  the  qualifications 
of  petitioners,  contains  a  clause  as  follows: 
"All  applications  for  laying  out,  altering  or 
vacating  coilnty  roads,  or  for  the  purpose  of 
restoring  monuments  or  straightening  county 
roads,  shall  be  by  petition  to  the  county 
court  of  the  proper  county,  signed  by  at 
least  twelve  freeholders  of  the  county  resid- 
ing In  the  road  district  or  districts  where 
said  road  Is  to  be  laid  out  altered,  located, 
straightened  or  restored."  Laws  Or.  1003, 
p.  263,  i  7.  The  county  court  did  not  make 
any  finding  respecting  the  quallScatlons  of 
these  subscribers ;  but  as  such  persons  were 
necessarily  the  petitioners  for  the  alteration 
of  the  bl^way  (MInard  v.  Douglas  Oounty,  8 
Or.  206 ;  King  v.  Benton  County,  10  Or.  612). 
the  decision  of  that  court  upon  the  question 
of  fact,  as  stated  In  the  order  appointing  the 
read  viewers,  Is  equivalent  to  a  finding  that 
the  persons  who  subscribed  to  tbe  road  no- 
tice resided  In  the  vicinity  of  the  proposed 
alteration.  Admitting  that  such  declaration 
Is  true,  the  record  does  not  show  that  the 
county  court  determined  that  any  of  the 
subscribers  resided  In  the  road  district  or  dis- 
tricts where  the  proposed  road  was  to  be' 
laid  out,  as  required  by  statute.  Proper 
road  notices  and  the  required  publication 
and  proof  thereof  were  conditions  precedmt 
to  securing  Jurisdiction  to  establish  the  high- 
way, and.  as  the  record  certified  up  to  tills 
court  falls  In  the  respect  mentioned,  the 
county  court  was  powerless  to  make  a  valid 
order  in  the  premises. 

The  failure  to  talie  proof  and  to  make  a 
finding  that  the  petition  was  "signed  by  at 
least  twelve  freeholders  of  the  county  re- 
siding In  the  road  district  or  districts  where 
said  road  Is  to  be  laid  out"  Is  not  assigned 
as  error  In  the  application  for  the  writ  ot 
review,  and  for  that  reason  the  circuit  court 
correctly  stated  that  no  error  had  been  com- 
mitted by  the  county  court  "as  in  said  peti- 
tion alleged."  In  Rynearson  v.  Union  Ooun- 
ty, 102  Paa  785,  in  speaking  <tf  the  suffi- 
ciency of  a  petition  for  a  writ  of  review, 
It  is  said:  "Whra  at  the  trial  of  a  cause 
attention  Is  called  to  a  lack  of  Jurisdiction, 
the  duty  devolves  upon  the  court  to  set  aside 
the  proceedings  and  to  purge  the  record  of 
informalities,  though  the  defect  has  not  been 
challenged  In  a  formal  way." 

The  rule  thus  announced  necessitates  a  re- 
versal of  fbe  Judgment  and  the  cause  Is  re- 
manded, wltii  directions  to  set  aside  the  pro- 
ceedings of  the  county  court  in  the  matter  of 
the  attempted  relocation  of  the  county  road. 
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(EKOr.  ST) 

HEimTT  et  al.  t.  HUTFHAN. 

(Supreme  Court  of  Oregon.   Nov.  80,  1909.) 

1.  PbIWCXPAL  and  AOBNT  ({  23*)— EXISTENCB 

or  Rbi**tion— Evidence. 

The  mere  fact  that  defendant  took  in  a 
hone  trade  notes  from  plaintiffs  ^payable  to  a 
third  part7  was  not  conclaslTO  eridence  that 
defendant  was  the  agcmt  of  anch  third  partj. 

[Ed.  Note.r-For  other  eaaes,  see  Principal  and 
Agent,  Cent.  IMg.  |  41;  Dec.  Dig.  I  28.*] 

2.  Tbiii.  (S  143*)— Peovincb  or  Coubt  ahd 

JURT— CORFOCTINQ  BviDENO- 

Where  the  evidence  U  conSictlng,  the  Issue 
is  for  the  jury. 

eSd.  Note.— For  other  cases,  see  Trial,  Cent. 
.  H  342.  818;  Dec.  Dig.  S  143.«] 
8.  FUADiivo  (I  126*)— Answm. 

Where  the  complaint  alleged  that  plaintiffs* 
stallion  was  worth  S2,000,  an  answer  denying 
that  it  was  worth  $2,000,  "or  any  greater  sum 

than  $  practicallr  admitted  the  value  of 

the  stallion  to  be  any  sum  less  than  f2,000; 
the  quoted  words  adding  nothing  to  the  denial. 

[Eld.  Note. — For  other  cases,  see  NeadinK 
Cent  Dig.  {  262;  Dec.  Dig.  S  126.*] 

4.  Appeal  and  Ebbob  ((  248*)— Failubb  to 

Save  EIxceptioit— Eyyitcr. 

A  ruling  to  which  no  ezcepUon  waa  saved 
will  not  be  considered  on  appeal. 

[Ud.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  1432;  Dec.  Dig.  S  248.*] 

-  Appeal  from  Circuit  Coiir^  Union  Gomitr; 
J.  W.  Enowles.  Judge. 

Action  by  Carl  Hewitt  and  another, 
partners  Ootag  bnalness  as  Hewitt  Bros., 
against  Gknrge  L.  HufTman.   Judgment  for 
plalntlfb,  and  defendant  appeals.  Affirmed. 

This  is  an  action  brought  by  plaintiffs 
against  defendant  tesnlng  out  of  an  alleged 
breach  of  contract.  The  complaint  avers 
that  on  October  26,  1907,  plalntUTs,  as  part- 
ners, were  the  owners  of  a  black  Percheron 
stallion  of  about  1,800  pounds  weight,  and 
of  the  value  of  $2,000;  that  defendant  was 
In  possesBlon  of  a  small  stallion  named  Moa- 
co,  of  the  value  of  about  $1,000,  of  Which,  he 
represented  to  plaintiffs,  he  had  full  right  to 
dispose;  that  on  said  date  plaintiffs  and  de- 
fendant entered  into  a  trade  or  swap,  where- 
by It  was  agreed  that  the  former  should  fully 
part  with  tbe  title  and  possession  of  the 
black  stallion  and  give  their  promissory 
notes  for  the  total  amount  of  $1,200,  and 
payable  to  the  order  of  A.  C.  Ruby  &  Co.,  to 
the  defendant,  and  that  defendant,  In  consid- 
eration thereof  and  in  exchange  therefor, 
should  retain  possession  of  the  stallion  Mos- 
co,  and  should,  within  60  days  from  and  aft- 
er said  date,  sell  and  dispose  of  Mosco,  and 
should  place  in  a  bank  to  the  credit  of  tbe 
plaintiffs  good  bankable  promissory  notes  of 
tbe  full  face  value  of  $3,000;  tiiat  plaintiffs 
thereupon  delivered  tbe  black  stallion  and 
the  $1,200  in  notes  to  defendant,  but  that 
the  latter  wholly  failed  to  deposit  tbe  $3,000 
In  notes,  and  failed  and  still  falls  and  refuses 
to  sell  or  dispose  of  the  stallion  Mosco.  The 
answer  admits  that  plaintiffs  were  the  own- 
ers of  tbe  black  stallion,  bat  denies  that  be 
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was  <tf  file  Tain*  ot  $2/)00,  or  any  othw  or 
creatw  som  than  $  ;  admlls  that  de- 
fendant on  October  26,  1007,  was  In  posses- 
sion of  the  stallion  Mosco;  and  that  he  rep- 
resented be  had  full  power  to  and  dis- 
pose of  him,  but  denies  fbe  other  allega- 
tions of  4he  complaint  For  a  further  de- 
fense it  la  averred  in  the  answer  that  at  the 
date  said  trade  A.  0.  Bnl^  ft  Oa.,  of  Port- 
land, Or.,  were  engaged  in  the  business  of 
dealing  in  stallions,  and  that  dtfendant  ms 
their  duly  authorised  agoit  for  tiie  pturpose 
of  making  sale  of  such  animals  as  were  con- 
signed to  him  In  Or^n  and  elsewhoe;  tiiat 
on  OiB  date  said  stallion  Mosco  waa  the 
property  of  A.  G.  Bnl^  &  Ga,  and  that  de- 
fendanf a  possesslm  of  liim  was  as  agent  for 
said  A.  C.  Ruby  &  Co.  and  not  otherwise; 
that  on  October  26,  1907,  the  plaintiffs  and 
the  d^endant,  as  tbe  agent  of  A.  C.  Bubr  & 
Co.,  mtered  Into  a  contract  by  the  terms  of 
which  the  defendant  sold  and  delivered  to 
plalntlfb  the  borse  Mosco,  In  comdderatiim 
of  the  d^lvery  to  blm  of  the  hla<&  stallltm, 
and  the  agreement  on  the  part  of  the  plaln- 
tlfh  to  pay  A.  C.  Ruby  ft  Co.  the  sum  of 
$1,200  in  three  installments,  evidenced  by 
promissory  notes  of  $400  each;  that  saltt 
contract  was  then  and  tiiere  reduced  to  WTi^ 
ing  and  signed  by  the  respective  parties, 
whereupon  the  defendant  then  and  there  de- 
livered tbe  stallion  Mosco  to  plalntilts,  who, 
in  turn,  delivered  to  defendant  the  bla^ 
stanion  and  the  said  promissory  notes;  fliat 
ever  since  said  date  plaintiffs  have  been  and 
now  are  In  posseaslmi  of  tlie  stallion  Mosco; 
that  A.  C  Rut^  ft  Oo.  are  in  the  possession 
of  tbe  three  promissory  notes,  and  have  sold 
and  disposed  of  the  black  stallion;  and  fliat 
said  transactioii  Is  ihe  same  referred  to  in 
plaintiffs'  complaint  Upon  4he  trial  there 
was  a  verdict  and  Judgment  in  favor  of 
plalntUb  for  $1,S00  as  damageii^  from  whlcb 
tbe  defendant  at^eals. 

B.  F.  Wilson  (C.  H.  Finn,  on  the  brief),  for 
appellant  Olmstead  ft  Strayer  (Ivanhoe  & 
Hodgln,  on  the  brief),  for  respondents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  It  is  claimed  by  the  defendant  that 
he  cannot  be  held  personally  liable  In  this 
action  because  he  acted  as  agent  of  A.  C 
Ruby  &  Co.,  but  we  cannot  assume  In  tiie 
face  of  tbe  testimony  that  such  fact  waa  «»• 
tabltshed.  The  mere  fact  that  he  took  notes 
from  the  plaintiffs,  payable  to  A.  C.  Ruby 
&  Co.,  while  a  circumstance  tending  to  cor- 
roborate his  contention,  is  not  conclusive.  It 
is  not  unusual  for  a  person  dealing  on  Ills 
own  account  to  take  paper  payable  to  a 
third  party.  The  evidence  of  plaintiffs  tend- 
ed to  show  Ibat  he  was  acting  on  his  own  ac- 
count, and,  8B  the  testimony  was  contradic- 
tory, tbe  matter  was  within  the  province  of 
the  jury,  which  must  have  found  with  the 
plaintiffs  upon  that  contention. 
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Defendant  presented  certain  agreemente 
parportlnc  to  liave  been  signed  by  plalntifla 
with  O.  Roby  &  Co^  but  plaintiffs  denied 
ever  baring  signed  tbem,  and  the  jnry  must 
have  found  they  were  forgeries. 

It  la  also  claimed  that  the  damages  are 
excessive,  and  that  only  nominal  damages 
should  have  been  given,  as  there  was  no 
evidence  as  to  tiie  valne  of  the  horses.  The 
plaintiffs  offered  to  show  the  value  of  the 
animals,  but,  upon  th»  objection  of  defend- 
ant, this  testimony  was  ezdnded.  While  this 
error  of  the  court  prevented  plalntUb  from 
folly  presenting  their  case,  there  Is  an  ad- 
mission In  the  pleadings  that  furnished  the 
jury  a  fair  basis  for  estimating  the  value  of 
the  black  stallion.  The  complaint  allies 
this  stallion  was  worth  $2,000.  The  answer 
denies  that  It  was  worth  $2,000,  "or  any 

greater  sum  than  f  The  words  last 

quoted  add  nothing  to  the  extent  of  the  de- 
nial, which  practically  admits  the  value  of 
tb«  stallion  to  be  any  sum  less  than  $2,000. 
If  the  jury  believed  plaintiffs'  testimony,  as 
they  evidently  did,  that  defendant  bad  tbelr 
note  for  $1,200  and  tbelr  horse,  and  they  had 
received  nothing  in  return,  the  verdict  was  ex- 
ceedingly moderate  if  plaintiffs  were  entitled 
to  recover  at  all. 

Several  objections  are  made  to  the  rul- 
ings of  the  court  upon  the  admission  and  re- 
jection of  testimony,  but  we  are  of  the  opin- 
ion that  none  of  them  are  well  taken. 

Error  Is  alleged  on  accoxmt  of  the  ruling 
of  the  court  allowing  signatures  especially 
prepared  for  the  purpose  to  be  submitted  to 
certain  experts  on  handwriting  who  were 
called  by  defendant  to  prove  tbe  genuineness 
of  the  signatures  of  plalntlfh  to  certain  al- 
leged contracts  with  Rnby  &  Ca  No  excep- 
tion was  saved  to  tbe  ruling  of  the  court  on 
this  subject,  and  it  Is  therefore  not  before  us. 

The  judgmoit  of  the  lower  court  will  be 
affirmed. 

(SI  NOT.  396) 
GOLDEN  v.  MURPHX  et  al.   (No.  1,780.) 
(Supreme  Ctenrt  of  Nevada.   Nov.  80,  1009.) 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  108  Pac.  894. 

N0RGR0S9,  0.  J.  Counsel  for  appellants 
has  filed  a  petition  for  a  rehearing  In  which 
he  contends  that  this  court  should  consider 
the '  affidavit  of  Alfred  Chartz,  filed  after 
the  motion  for  a  new  trial  had  been  deter- 
mined In  the  lower  court,  because  there 
was  no  suggestion  of  diminution  of  record 
or  motion  to  strike,  and  that  both  parties 
impliedly  agreed  that  the  court  should  con- 
sider the  affidavits  filed,  which  are  conceded 
to  be  dehors  the  record;  also  that  the  con- 
clusion reached  by  this  court  on  the  town- 
site  question  is  contrary  to  the  decisions  of 


T.  FEUTB(3B.  M 

the  Supreme  Court  of  the  United  States  cit- 
ed by  ua  in  support  of  the-  opinion  hereto- 
fore rendered. 

Our  former  ruling,  that  the  affidavit  re- 
ferred to  cannot  be  considered  upon  the  ap- 
peal, Is  abundantly  supported  by  numerous 
decisions  of  this  court  Simpson  t.  Ogg,  18 
Nev.  28,  1  Pac.  827;  MarshaU  t.  Golden 
Fleece  M.  Ca,  16  Nev.  166;  State  v.  McMa- 
hon,  17  Nev.  365,  30  Pac  1000;  State  v.  Mc- 
Lane.  15  Nev.  846.  871. 

Upon  the  townslte  question,  the  petition 
does  not  present  any  points  not  thoroughly 
covered  by  the  original  brief.  On  account 
of  the  Importance  of  the  question,  bow- 
ever,  we  have  again  carefully  considered 
tbe  decisions  of  the  Supreme  Court  of  the 
United  States  and  others  not  cited,  and  we 
are  still  of  the  opinion  that  the  conduslons* 
heretofore  reached  are  not  in  conflict  with 
tbe  decisions  of  the  Supreme  Court  of  tlie 
United  States,  but  are  In  harmony  there- 
with. 

The  petition  is  denied. 

SWBBNEIX  and  TALBOT,  33.,  ctmcor. 

(31  Not.  501) 

ANDERSON  T.  FBJ0T8CH  et  al.  (No,  1,826.) 

(Supreme  Oonrt  of  Nevada.   Nov.  30,  1009.) 
Municipal  Corporations  (|  808*)— Dbfbot- 

ivE  Stbeets  —  Excavations  —  Failubb  to 

GtJAB  D— Statutes— CoNSTRuqTiON . 

Comp.  Laws,  f  271.  provides  that  any  per- 
son or  persons  who  shall  make  any  excavabon, 
or  being  the  owners  or  in  possession  of  any  ex- 
cavation, whether  used  for  mining  or  for  any 
other  purpose,  shall,  during  the  time  they  may 
be  employed  In  excavating,  or  after  they  may 
have  ceased  work  on  or  abandoned  the  same, 
erect  substantial  safeguards,  and  keep  the 
same  in  jRood  repair,  around  sudi  works  or 
shafts,  BumdHit  to  securely  guard  agalnsc  dan- 
ger to  persons  or  animals  from  falling  Into  aucb 
excavation.  Held,  that  such  act  was  not  limit- 
ed to  excavations  for  mining  purposes,  but  re- 
quired tbe  guarding  of  excavations  in  streets, 
made  for  the  benefit  of  abutting  owners,  rendei^ 
ing  tliem  liable  for  injuries  to  a  traveler  be- 
cause of  their  failure  to  comply  therewith. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1684-1687;  Dee. 

Dig:  I  m!*\ 

On  rehearing.  Rehearing  denied. 

For  former  opinion,  see  103  Pac.  1018. 

NORCROSS,  a  J.  It  Is  urged,  on  peti- 
tion for  rehearing,  that  in  the  opinion  here- 
tofore rendered  (103  Pac.  1013)  we  did  not 
pass  upon  appellants*  contention  that  there 
was  a  failure  upon  the  part  of  the  plaintiff 
to  show  that  any  duty  was  Imposed  upon  the 
defendants  to  guard  the  excavation,  for  the 
reason  that  It  was  not  within  a'  lawfully 
established  street  or  public  highway,  and 
not  within  the  portion  thereof  being  used 
by  the  public  as  a  tborougbfare.  We  did 
not  deem  it  essential  to  determine  whether 
Minor  street  in  the  town  of  Ooldfleld  was 


«F«r  othsr  osMS  mm  mmm  toplo  and  iwtlDn  NDUBBR  la  Dn.  *  Am.  Digi.  U07  to  dat«,  *  Bqwrtsr  ladexM 


Digitized  by  Google 


LOO 


106  FAGiriO 


BBtPOBTfiB. 


(Utah 


a,  "public  highway,**  as  that  term  la  used 
in  the  statute,  for  the  reaMHi  we  consider- 
ed appellants'  liability  established  Indepeod- 
ent  of  that  qnestlon.  It  was  a  street  or 
highway  in  fact  being  used  by  the  public  as 
such.  We  cited  section  1  of  an  act  entitled 
"An  act  to  secure  persons  and  animals  from 
danger  arising  from  mining  and  other  exca- 
vations," approved  February  8,  1866  (Gomp. 
Laws,  I  271),  which  reads:  "Any  [)erBon  or 
persons,  company  or  corporation,  who  shall 
hereafter  dig,  sink,  or  excavate,  or  cause 
the  same  to  be  done,  or  being  the  owner  or 
owners,  or  In  the  iKMwession,  under  any  lease 
or  contract,  of  any  shaft,  excavation,  or  hole, 
whether  used  for  mining  or  otherwise,  or 
whether  dufe  sunk,  or  excavated,  for  the  pur- 
pose of  mining,  to  obtain  water,  or  for  any 
'other  purpcMffi,  within  this  state,  shall,  dur^ 
ing  the  time  they  may  be  emitloyed  in  dig- 
ging, sinking,  or  excavating,  or  after  they 
may  have  ceased  work  upon  or  abandoned 
the  same,  erect,  or  cause  to  be  erected,  good 
and  substantial  fences  or  other  safeguards, 
and  keep  the  same  in  good  repair,  around 
such  works  or  shafts,  sufficient  to  securely 
guard  against  danger  to  persons  and  animals, 
firom  falling  Into  such  shafts  or  excavations." 

The  trial  court  held,  and  we  think  correct- 
ly 80,  that  the  appellants  were  bound,  undw 
the  provisions  of  this  statute,  to  ke^  the 
excavation  in  question  protected.  The  ear* 
nestness  and  apparent  sincerity  with  whldi 
counsel  for  appellant  ccmtended  that  the  pro< 
visions  of  this  act  only  apply  to  excavations 
for  mining  purposes  may  have  mtltled  them 
to  a  more  extended  o(mslderation  of  the  point 
than  that  given  In  onr  former  opinion.  We 
have  never  been  Inqtressed,  however,  that  the 
contention  possessed  any  considerable  force. 
We  think  It  clear,  both  from  the  title  and 
body  of  the  act,  that  It  was  the  Intmtlon  of 
the  L^lslature  to  protect  persons  and  ani- 
mals fnnn  all  excavations,  res^urdless  of  the 
purpose  for  which  they  were  dug.  Mining 
excavations  were  mentioned  particularly,  we 
think,  only  because  they  comprise  the  great 
majority  of  all  excavations  in  this  state. 
The  great  purpose  of  the  act  was  to  pro- 
tect persons  and  animals  from  Injury  result- 
ing from  falling  Into  unprotected  excava- 
tl(ms.  The  same  Injury  would  result  from 
falling  into  a  certain  i>articular  excavation 
regardless  of  the  purpose  for  which  it  was 
made.  For  the  purpose  designed  to  be  ac- 
complished by  this  act,  all  excavations  are 
In  a  common  class,  and  the  fact  that  the  Leg- 
islature saw  fit  to  epeclflcally  designate  those 
made  for  mining  purposes  and  to  compre- 
hend all  others  in  genernl  terms  does  not,  we 
think,  limit  the  provisions  of  the  law  to  min- 
ing excavations  only. 

While  this  court  has  never  before  been 
called  upon  to  construe  this  statute,  its  pro- 
visions were  involved  in  the  case  of  Wiggins 


V.  Henderson,  22  Nev.  103,  86  Pac.  459.  In 
that  case  two  Wiggins  brothers  had  been  con- 
victed and  fined  in  the  Justice  court  for  leav- 
ing a  well  unprotected.  While  the  judgment 
In  that  case  was  annulled  on  certiorari  be- 
cause the  provisions  of  the  act  as  to  proce- 
dure had  not  been  complied  with,  no  one 
appeared  to  question  that  a  well  would  be 
within  Its  provisions.  The  Wiggins  Case 
cannot,  of  course,  be  regarded  as  even  indi- 
rectly determining  the  question  here  pr^ 
sented ;  but  it  Is  of  some  significance,  possi- 
bly, that  the  position  taken  by  counsd  in  this 
case  did  not  suggest  Itself  to  any  one  con- 
nected with  that  case,  where  the  proceeding 
was  based  primarily  upon  the  statute. 
A  rehearing  Is  denied. 

SWEENEY  and  TALBOT,  JJ^  concur. 


(K  Utah.  479) 

JAOHBTTA  T.  SAN  PEDBO,  L.  A.  ft  8w  C 
B.  00. 

(Supreme  Court  of  Utah.    Nov.  8,  1009.) 

L  Masteb  and  Sebvakt  198*)~FeLL0W 

Sebvants— Who  Abe. 

Employes  working  under  a  superinteDdent 
in  Tepairlng  the  roadbed  of  a  railroad  are  not, 
while  being  carried  by  a  train  to  their  work, 
fellow  servants  of  the  train  crew;  the  em- 
ployes having  nothing  to  do  with  the  operation 
of  the  train,  nor  with  making  up  the  train,  and 
the  train  crew  being  governed  by  rules  as  to 
the  management  and  operation  of  trains  dis- 
tinct from  the  rules  under  whidi  the  employes 
perform  their  woik.i 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  493-514;  Dec  Dig.  I 
198.»] 

2.  Masteb  and  Sebvant  (i  198*)— Fellow 
Bebvants— Vice  Principal. 

One  having  the  general  control  and  super* 
visioQ  of  railroad  repair  work  and  giving  gen- 
eral directions  respecting  the  movements  of 
work  trains  is  a  vice  principal,  and  not  a  fel- 
low servant,  of  the  laborers  employed  to  do  re* 
pair  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  494 ;  Dec.  Dig.  {  198.*] 

3.  Masteb  and  Skbvant  (J  294*)— Injubt  to 
Sebvant— Neglioencb— I  NSTBUcnONS. 

The  superintendent  of  railroad  repair  work 
gave  directions  as  to  the  movements  of  a  train 
that  left  box  can  on  the  main  track.  On  tbs 
following  momins  he  ordered  out  a  train  on 
which  laborers  doing  repair  woriE  were  carried 
to  their  woA,  knowiDg  that  the  box  cars  were 
on  the  track.  He  knew  that  the.  train  on  which 
the  laborers  were  riding  was  being  operated  in 
violation  of  the  rules  of  the  railroad,  but  took 
no  precautions  to  guard  sgalnst  a  collision  with 
the  box  cars.  He  knew  all  about  the  condi- 
tions ;  but  he  did  not  Inform  the  laborers  of 
the  dancers.  Held  to  warrant  the  court  to  sub- 
mit to  the  inry  the  questicm  of  negligence  of  the 
superintendent  causing  a  collision  mth  the  box 
cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  294.*] 


'Danlflla  t.  Rallwaj  Co.,  8  Utah,  S6T,  8- Pac.  TSt; 
Webb  V.  Raftwar  Co.,  7  Utab,  S63,  28  Phc.  9S1 ;  Arm- 
Btrong  T.  RaIlwarCo.,S  Utab,  420.  S2  Pac.  683;  Pool 
T.  Soutbern  Pac  Co.,  20  Utab,  210,  eS  Pac.  126;  Mor- 
rison V.  Rallvav  Co.,  82  Utab,  85,  88  Pac  998;  Stasb- 
anl  V.  Soutbem  Pao.  Co..  19  Utab,  IK,  SI  Pac.  H. 
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4.  Masteb  and  Sebvakt  (5S  101,  102')— Safi 
Puce  to  Wobk— Cabe  Requibed. 

A  muter  must  exercise  ordinary  care  to 
famish  its  servants  with  a  reaBOnably  safe 
place  In  which  to  work  and  to  provide  for  the 
reasoDflble  safety  of  the  lervanta  In  the  course 
of  their  employment. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
Servant.  Cent.  Dig.  {  179;  Dec.  Dig.  |S  101, 
102.*] 

5.  Master  ard  Ssbvant  (i|  101.  102*)— Sux 

Place  to  Wobk— Care  Requioed. 

The  duty  of  a  railroad  to  exercise  ordinary 
care  to  furnish  Its  servants  engaged  in  the  worlc 
of  repairing  the  roadbed  with  a  reasonably  safe 
place  in  which  to  work  begins  from  the  time 
the  Bervants  board  a  train  to  b6  carried  to  their 
work. 

[Ed.  Note.— For  other  caseii,  see  Master  and 
Servant,  Dec  Dig.  SI  101,  102.»] 

Ai^eal  from  District  Coort,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  Nick  Jacbetta,  by  Raphael  Ja- 
chetta,  his  gaardlan  ad  litem,  against  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company.  From  a  Jtidgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Pennel  Cherrington  and  W.  W.  Little,  for 
appellant.  King  &  Burton  and  Samael  Bua- 
sell,  for  respondent. 

McCARTT,  J.  Plaintiff,  NIclr  Jachetta,  by 
his  guardian  ad  litem,  Raphael  Jachetta, 
bronght  this  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  In 
a  collision  of  a  train  of  cars  loaded  witii 
lumber  and  bridge  timbers,  upon  which  plain- 
tiff was  being  carried,  with  two  box  cars 
which  had  been  left  standing  upon  defend* 
ant's  main  line  of  railroad  tradt.  The  com- 
plaint, among  other  things,  alleges  that 
defendant  carelessly  and  negligently  omitted 
to  place  ai^  watchman  or  lookout  upon  the 
front  of  said  train,  and  upon  the  forward 
flat  car  upon  which  plaintiff  was  being  car- 
ried, and  negllg«itly  failed  and.  omitted  to 
take  reasonable  precaution  to  watch  the 
track  in  advance  of  said  train,  and  careless- 
ly and  negligently  caused  said  train  to  run  at 
a  hl^  and  dangerous  rate  of  speed  of  more 
than  30  miles  per  hour,  along  and  over  Its 
trade,  and  to  collide  with  two  box  cars  which 
defraidant  bad  carelessly  and  negligently  left 
standing  upon  the  main  line  of  Its  track. 
The  answer  of  defendant  denied  all  the  al- 
legations of  negligence  set  out  In  the  com- 
plaint and  afflrmatlTdy  alleged  that  there 
was  no  statute  in  the  state  of  Nevada  at 
the  time  of  the  collision  in  which  plaintiff 
was  injured  goreming  the  relation  of  mas- 
ter and  serront,  and  that  the  negligence, 
it  any,  which  caused  plalntifTs  Injuries, 
was  tbat  of  hla  fellow  servants.  A  trial 
was  had  to  a  jury,  who  found  the  issues 
In  faTor  of  the  plaintiff  and  assessed  bis 
damages  at  |7,OO0l  From  the  judgment  en- 
tered on  the  rerdlct,  defendant  has  ap- 
pealed. 

The  material   facts,  briefly  stated,  are 


about  as  follows:  In  the  month  of  Febru- 
ary, 1907,  plaintiff  was  In  the  employ  of 
the  Los  Vegas  ft  Tonopah  Railroad  Com- 
pany In  the  state  of  Nevada.  The  railroad 
line  of  defendant  passes  through  Lincoln 
county,  state  of  Nevada,  and  at  Los  Vegas 
In  said  county  forms  a  Junction  with  the 
Los  V^s  ft  Tonopah  Railroad.  Plaintiff, 
with  about  SOO  fellow  laborers,  all  under 
the  direction  and  supervision  of  John  Con- 
way, who  was  general  foreman  and  assist- 
ant superintendent  of  construction  for  the 
Los  V^as  ft  Tonopah  Railroad  Company, 
was  mgaged  In  constructing  the  railroad 
grade  and  laying  the  tracks  of  said  company 
In  the  state  of  Nevada.  These  laborers, 
Incltiding  plaintiff,  lived  in  on  outfit  train 
of  about  80  cars.  On  or  about  February 
25,  1907,  this  outfit  train  and  the  laborers 
mentioned,  Including  plaintiff,  were  trans- 
ferred along  the  line  of  the  Los  Vegas  ft 
Tonopah  Railroad  to  Los  Vegas,  and  there 
turned  over  and  delivered  to  the  operatlTes 
of  the  defendant,  the  San  Pedro,  Los  An- 
geles &  Salt  Lake  Railroad  Company,  to 
be  transported  along  the  line  of  defendant's 
road  to  a  point  where  the  road  had  been 
damaged  and  rendered  Impassable  for  trains 
by  freshets  and  flood  waters.  On  the  2Gth 
and  27th  of  February,  1907,  the  outflt 
train  was  moved  along  the  line  of  defend- 
ant's road  easterly  from  Lo«  V^as,  during 
which  time  plaintiff  and  his  fellow  laborers 
worked  under  Conway  on  the  road  repairing 
the  same  where  it  had  been  damaged  by 
flood  waters.  Plaintiff  and  bis  fellow  la- 
borers BtlU  remained  In  the  employ  of  the 
Los  Vegas  ft  Tonopah  Railroad  Contpany 
and  wvee  paid  by  that  company  for  the  la- 
bor they  pOTformed  upon  the  defendant's 
road.  These  men,  including  the  idaintiff,  were 
under  the  direct  control  and  supervision  of 
Conway,  who  received  orders  respecting  the 
work  that  was  being  performed  from  B.  K. 
Brown,  defendant's  engineer  of  "maintenance 
of  way."  Brown,  In  his  testimony,  said  that 
he  never  spoke  to  the  men  (referring  to  the 
plaintiff  and  his  fellow  laborers). 

On  the  evening  of  February  27,  1007,  the 
outflt  train  arrived  at  Iielth,  a  station  on 
defendant's  road  about  80  miles  east  of 
Los  Vegas.  At  this  Ume  the  following  of- 
fldals  of  defendant  company  were  at 
Leitb:  Mr.  Wells,  superintendent,  Mr.  Tll- 
ton,  general  engineer,  Mr.  W.  H,  Smith, 
trainmaster,  and  B.  K.  Brown,  the  engineer 
in  charge  of  the  construction  and  repair 
work  on  defendant's  line  of  road.  Hr. 
Brown  had  charge  of  and  directed  the  re- 
building of  the  waAed  out  roadbed  from 
Leith  to  the  point  where  the  collision  oc- 
curred. He  bad  general  supervision  of  this 
outfit  train  and  crew.  He  directed  the  move- 
ments of  the  train  and  gare  InstmctlonB  to 
John  Conway,  who  was  in  diarge  of  plain- 
tiff and  his  colaborers,  respecting  the  work 
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of  recDDBtrattlon  aa  It  progressed.  On  the 
ntght  of  Februflty  27th,  Mr,  Brown  sent 
a  train  loaded  with  material,  In  charge  of 
Conductor  Frank  P.  O'Ohay,  two  or  three 
miles  east  of  Leith,  and  two  box  cars  loaded 
with  ties  and  bridge  timbers  were  left  upon 
the  main  track  near  a  point  where  a  bridge 
had  been  washed  out  from  160  to  200  feet 
from  the  aid  of  a  60  to*  60  degree  curre  in 
a  rode  cot  The  distance  frmu  (nte  end  of 
the  curve  to  the  other  was  from  1,200  to 
1,400  feet  The  two  box  cars  motioned 
could  be  teea  from  the  center  of  the  cut, 
but  could  not  be  seen  from  a  train  approach- 
ing fftim  ttie  west  until  tlie  center  of  the 
curve  was  reached.  On  the  morning  of 
February  28th,  the  defendant  company  made 
up  a  train  at  Ldth  consiBtlng  of  two  flat 
cars,  one  of  which  was  loaded  with  lum- 
ber, and  the  other  with  brl^  timbers, 
pushed  by  an  oiglne  with  a  caboose  attach- 
ed to  tbe  rear  cf  tbe  engine.  The  tHrldge 
tlmbeni  were  plied  about  5  or  0  feet  high 
upon  the  cars.  Plaintiff  and  his  tdUow  la- 
borers, about  800  In  all,  under  the  direction 
of  John  Conway,  climbed  upon  these  loaded 
cam  to  be  carried  to  their  wask  at  the  wash- 
oat  This  train  was  in  charge  of  Ctmductor 
O'Chay.  who  had  placed  the  two  box  cars 
mentioned  upon  the  main  trac^  the  erening 
before.  Mr.  Spencer,  the  aiglnew  of  this 
train,  had  never  be«i  over  Uie  road  east 
of  Lelth  before,  and  he  was  not  advised  of 
the  presence  of  the  box  cars  upon  the  main 
trade;  nor  did  he  receive  any  special  In- 
structtons  from  ^tber  the  trainmaster  or 
R.  E.  Brown  respecting;  this  work  train 
and  the  manner  in  whidi  he  should  run 
and  operate  it  on  that  occasion.  Defendant 
has  a  book  of  printed  rules  wbidi  were  In 
force  at  the  time  the  co111b1(Hi  In  question 
occurred.  One  of  these  rules  provides  that, 
"when  cars  are  pushed  >u>  m^ne,  ex- 
cept when  shifting  and  making  up  trains 
in  yards,  a  flagman  must  teloe  a  conspicu- 
ous position  on  Qie  front  of  the  leading 
car  and  signal  the  enginemen  in  case  of 
need."  Anotiier  rule  provldw  that  when 
trainmen  leave  cars  standing  on  the  track, 
they  must  protect  such  cars  by  a  trainman 
and  a  flag,  asA  Immediately  votSty  the  dilef 
train  dli^tdier.  Ni^ther  ot  these  rules 
was  observed  on  the  morning  of  the  colll- 
tioa.  When  the  work  train  pulled  out  from 
Lelth  on  the  morning  of  B^ebruary  2Kh, 
there  was  neither  a  flag  nor  a  flagman  on 
tbe  train;  nor  was  fben  any  member  of 
the  train  crew  on  the  front  car.  O'Chay, 
the  conductor  In  charge  of  the  train,  rode 
in  the  otb  of  tbe  engine  with  the  engineer. 
The  cars  were  pushed  down  the  track  at 
a  qieed  of  about  80  mUes  an  hour.  This 
rate  of  speed  was  maintained  until  tbe  train 
collided  with  the  two  box  cars  that  had  been 
left  standing  on  the  main  trade  the  night 
before.  The  force  of  the  collision  threw 
the  timbers  and  men.  Including  the  plaintiff, 
from  the  flat  cars  to  tbe  ground  with  great 


force.  It  la  admitted  that  one  of  the  thn< 
hers  "hit  plaintiff  upon  tbe  head,  infllct- 
lug  an  injury  as  a  result  <tf  whidi  his  skull 
was  fractured  and  his  nerves  and  brain 
injured  and  the  si^t  of  his  left  eye  lost" 
The  evidence  shows  that  the  plaintiff  was 
20  years  of  age;  that  prior  and  iqi  to  the 
time  of  tbe  acddent  he  was  a  stDonA  hedlthy 
man,  a  good  workman,  and  was  ^mfpiiig  |2 
per  day.  Since  tiie  collld<m,  because  of  iJaa 
permanrat  injuries  rec^ved  therein,  plain- 
tiff has  been  unable  to  perfonn  work  of  any 
kind  and  has  to  be  watched  and  cared  for 
by  others. 

The  court  among  other  things,  charged 
the  Jury:  "That  plaintiff,  by  voluntarily 
going  upon  the  train  for  the  purpose  of  being 
carried  thereon,  assumed  the  risks  ordinarily 
incident  to  carriage  on  said  flat  cars,  and  you 
are  instructed  that  plaintiff  assumed  the 
risks  of  injury  from  tbe  negligence  of  the 
locomotive  engineer  oi)eratlng  said  train; 
but  you  are  instructed  that  plaintiff  did  not 
thereby  assume  the  risk  of  harm  and  in- 
Jury  caused  by  tbe  n^Ilgence,  If  any  there 
was,  of  the  conductor  In  charge  of  said 
train,  and.  If  yon  find  from  a  pre[>onderance 
of  tbe  evidence  that  plaintiff's  Injury  was 
proximately  caused  by  any  n^llgence  on  the 
part  of  such  conductor  In  respect  to  the 
operation  of  said  train  and  as  allied  In 
the  complaint  then  your  verdict  must  be 
for  the  plaintiff."  Appellant  complains  of 
this  Instruction  and  assigns  the  giving  of 
It  as  error.  The  contention  made  on  behalf 
of  appellant  Is  that  Conductor  Frank  O'Chay, 
wt^o  was  In  charge  of  the  train,  and  the  man 
riding  on  the  flat  cars,  including  the  plain- 
tiff, were  fellow  servants.  The  record  shows 
that  at  the  time  the  collision  in  question 
occurred  there  was  no  statute  In  force  In 
the  state  of  Nevada  defining  or  regulating 
the  relations  of  tnaster  and  servant  and 
that  the  rule  of  the  common  law  as  to  who 
are  fellow  servanta  prevailed  la  that  statft. 
There  Is  a  conflict  In  the  authorities  as  to 
whether  under  tbe  common  law,  a  laborer 
upon  a  railroad  track  and  the  conductor  and 
other  employes  of  movli^  trains  an  fellow 
servants.  The  federal  and  many  of  the 
state  courte  have  either  directly  held  that 
they  are  fellow  servanta  or  have  so  daaslfled 
employes  enpiged  In  the  same  or  different 
d^Hutments,  or  in  different  branches  <tf 
the  same  d^artment  as  to  indnde  them, 
in  the  category  of  f^ow  anrants.  Tlw  an- 
tborlties,  iq;>on  the  general  question  as  to 
who  are  and  who  are  mat  fellow  servants^ 
are  so  at  variance  and  are  so  numerous 
that  it  would  be  useless  for  us  to  attonpt  to 
dassify  and  review  them.  We  dkall  there- 
fore conflne  ourselves  to  a  review  of  a  few 
of  the  dedslons  of  this  court  In  vrbklb.  the 
doctrine  of  fellow  servanta  was  invtdved,  and 
a  refnence  to  a  few  dedstons  <hC  other 
conrta  in  whidi  the  doctrine  as  dedared 
this  court  Is  lUiutrated. 
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In  the  case  of  Daoiels  r.  Hallway  (Company, 
6  Utah,  357,  23  Pac.  762,  It  was  held  that 
a  car  Iju^ector  waa  not  a  fellow  servant 
with  a  train  brakeman.  In  this  case  the 
court  seems  to  have  followed  the  rule  aa  an- 
nounced by  the  Supreme'  Court  of  Illinois 
In  the  case  of  Railroad  Co.  t.  Kelly,  127  111. 
637,  21  N.  R  203.  In  that  case  it  was  de- 
cided that  a  section  hand  was  not  a  fellow 
servant  of  the  engineer  of  a  construction 
train.  In  Webb  v.  Railway  Co.,  7  Utah,-  383, 
26  Pac  981,  a  car  repairer  wan  held  not  to 
be  a  fellow  servant  of  a  switch  engine  crew. 
So  in  the  case  of  Armstrong  v.  Railway  Co., 
8  Utah,  420,  82  Pac.  603,  It  was  held  that  the 
foreman  of  a  crew  employed  in  switching  cars 
in  the  yards  of  the  railway  company  was  not 
a  fellow  servant  of  a  member  of  another 
train  crew  switching  cars  In  the  same  yards 
imder  the  direction  of  another  forraian. 
Likewise,  in  the  case  of  Pool  v.  Southern 
Pac.  Co.,  20  Utah,  210,  08  Pac.  826,  In  an 
elaborate  opinion  by  Mr.  Justice  Basklu, 
it  was  held  that  a  car  repairer,  who  was  di- 
rected to  repair  a  car  standing  on  the  tracft 
In  the  company's  yards  and  went  under  the 
car  for  the  purpose  of  making  the  repairs 
as  directed,  was  ndt  a  fellow  servant  of 
a  foreman  of  a  switching  crew  operating 
In  the  same  yards.  Morrison  v.  Railroad 
Company,  82  Utah,  85,  88  Pac  098,  was  a 
case  in  which  the  defendant,  who  is  also 
the  defendant  In  the  case  at  bar,  was  en- 
gaged in  constructing  Its  line  of  railroad 
through  the  state  of  Nevada.  Morrison 
waa  a  locomotive  engineer  and  operating 
one  of  the  defendant's  trains  knovm  as 
"work  trains,  extra,"  used  for  the  tran8[>or- 
tatlon  of  workmen  and  material  from  Call- 
rate,  the  terminal  of  the  completed  por- 
tion of  the  road,  to  the  point-  where  the  con- 
struction work  was  being  prosecuted.  As 
stated  in  the  opinion,  "the  conntry  through 
which  the  road  was  building  was  rough  and 
mountainous,  and  the  right  of  way  lay 
through  many  de^  canyons,  and  the  curves 
were  long  and  numerous."  The  work  train 
on  which  Morrison  was  engineer  collided 
with  another  work  train  in  one  of  the  rock 
cutB,  and  Morrison  was  Injured.  The  ev- 
idence tended  to  show  that  the  collision 
was  due  to  the  negligmce  of  one  Branen 
who  was  general  foreman  and  trainmaster, 
in  failing  to  enforce  the  rules  and  orders 
promulgated  for  the  running  of  these  'Svork 
trains."  At  the  time  of  the  accident,  Branen 
vras  on  the  train  with  which  the  Morrison 
train  collided,  and  knew  that  the  train  on 
which  be  was  riding  waa  being  opwated  In 
violation  of  the  rules,  but  did  nothing  to 
enforce  the  rules  or  to  guard  against  acci- 
dents ttiat  might  occur  because  of  their 
violation.  In  that  case  it  was  contended  on 
behalf  of  the  company  that  Branen  and  Mor^ 
riflon  were  fellow  servants;  but  this  court 
held  that  Branen  was  a  vice  principal,  and 
not  a  fellow  servant 
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these  cases,  which  we  have  no  lncdlnatl<Hi 
to  depart  from,  we  are  clearly  of  the  opin- 
ion that  plaintiff  and  the  conductor,  Frank 
O'Chay,  were  not  fellow  servants,  and  that 
the  court  did  not  err  in  so  instructing  the 
Jury.  Counsel  for  appellant  cites  and  re- 
lies on  the  case  of  StephanI  v.  Southern  Pac. 
Co.,  19  Utah,  196,  67  Paa  34.  In  that  case 
the  plaintiff,  who  was  a  tra<&  walker,  and 
whose  duty  It  was  to  watch  the  track,  was 
run  down  by  an  engine  that  was  moving 
at  the  rate  of  about  10  mllee  au  hour.  The 
court,  In  commenting  uimn  the  facts,  says: 
"The  plaintiff  was  a  common  track  walker 
engaged  In  keeping  the  track  in  r^lr  so 
that  trains  could  pass  up  and  down  the 
road  in  safety.  A  wreck  having  occurred, 
he  was  sent  ahead  by  the  section  Iwss  on 
a  railroad  velocipede  to  notify  certain  mem- 
bers of  the  section  gang  to  come  and  assist 
In  removing  the  wreck.  The  engloew  and 
flremau  were  sent  back  west  with  the  en- 
gine and  tender  to  reach  a  turntable  so  as 
to  turn  around  and  return  to  assist  In  re- 
moving the  same  wreck  on  the  same  road 
on  whlc^  the  plaintiff  was  working.  •  •  • 
In  this  case  the  plaintiff  and  the  engines 
were  sent  on  the  same  errand.  They  were 
working  to  clear  the  track  from  a  wreck. 
They  both  started  on  the  same  errand  and 
were  working  with  the  same  object  In  view. 
The  plaintiff  knew  the  engine  was  follow- 
ing him.  He  was  aware  of  the  danger  he 
was  in."  And  the  court  says:  "The  plain- 
tiff and  the  engineer  were  in  the  same  de- 
partment of  labor,  working  for  the  same 
object,  under  a  common  muter.  •  •  • 
Each,  on  entering  the  service  and  undw- 
takli^  to  remove  the  wreck,  took  the  risk 
of  the  negligence  of  the  other  in  performing 
their  respective  services." 

It  win  thus  be  observed  that  the  case 
was  decided  upon  the  theory  that  at  the 
time  of  the  accident  StephanI  and  the  en- 
gineer were  engaged  in  the  same  depart- 
ment of  labor,  and  that  StephanI  assumed 
the  risks  caused  by  moving  trains  generally 
In  passing  over  the  road,  as  one  of  the  or- 
dinary risks  and  hazards  of  his  employment 
In  the  case  under  consideration  the  plain- 
tiff clearly  was  not  employed  in,  nor  was 
he  performing,  any  service  in  the  same  de- 
partment of  labor  as  the  conductor.  Neither 
plaintiff,  nor  any  of  his  fellow  laborers 
who  were  riding  on  the  flat  cars,  had  any- 
thing whatever  to  do  with  the  operation  or 
management  of  the  train.  They  did  not 
load  the  cars  nor  help  make  up  the  train, 
and  were  in  no  sense  attaches  of  the  train 
either  as  operatives  or  laborers.  The  con- 
ductor and  the  members  of  the  train  crew 
were  governed  and  guided  by  certain  rules 
and  regulations  respecting  the  management 
and  <v>eratlon  of  trains  which  were  s^w- 
rate  and  distinct  from  the  rules  and  regn- 
latlons  under  which  plaintiff  and  his  fel- 
low laborers  pttformed  their  work.  That 
these  two  crews  of  men  did  not  wwk  to- 
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gether  or  In  the  same  department,  even  tem- 
porarily, iB  condnslvely  shown  by  the  ev- 
idence of  R.  E.  Brown,  under  whose  direc- 
tion the  repair  work  of  the  road  was  being 
prosecuted.  He  said:  "I  told  O'Chay  thlB 
morning  (February  28th)  to  take  these  men 
out  to  work,  and  the  train  was  made  up  un- 
der my  direction,  and  the  conductor  started 
out  at  my  request  •  ♦  •  The  only  In- 
Btructlons  were  to  Conductor  O'Chay  to  take 
the  men  to  the  front  and  come  back."  True, 
plalntiCF  and  his  fellow  laborers,  for  the  pur- 
pose of  being  carried  to  their  work,  and  for 
that  purpose  only,  were,  for  the  time  being, 
under  the  control  of  O'Chay;  but  this  did 
not  make  them  and  O'Chay  fellow  servants. 
They  neither  worked  with  nor  under  O'Chay, 
but  were  employed  In  another  department 
separate  and  distinct  from  the  one  In  which 
he  was  engaged.  Another  distinguishing 
featnre  of  the  Stephani  Case  and  the  case 
at  bar  Is  that  in  the  Stephani  Case  the 
Injured  servant  was  not  under  the  direction 
nor  subject  to  the  control  of  the  offending 
servant,  nor  was  one  superior  to  the  other, 
nor  was  the  offending  servant  performing 
master's  duties.  In  this  case  O'Chay,  as 
conductor,  was  performing  master's  duties, 
and  the  {^alnttff  was,  for  the  purpose  of  be- 
ing transferred  to  his  work,  under  his  direc- 
tion and  subject  to  his  control. 

Ooonsel  for  appellant  also  cites  and  re- 
lies on  the  case  of  Owens  v.  San  Pedro,  etc., 
K,  R.  Co.,  32  Utah,  206.  88  Pac.  825.  In  that 
case  a  gang  of  workmen  of  the  same  grade 
were  pushing  a  hand  car  which  they  had 
loaded  with  lumber.  The  men  were  working 
together,  and  the  hand  car  was  one  of  the  Im- 
plements used  by  them  In  performing  their 
work.  One  of  the  men  used  a  2-lnch  by  4- 
Inch  scantling  for  a  brake  on  the  car,  and  In 
trying  to  check  the  speed  of  the  car  with  this 
Improvised  brake  the  car  was  thrown  off 
the  track.  It  was  held,  and  correctly  so, 
that  the  plaintiff  assumed  the  risk,  and  that 
the  Injury  resulted  from  the  acts  of  a  fel- 
low Berrant.  In  the  case  under  consideration 
the  men  under  Conway,  including  plaintiff, 
and  the  train  operatives,  were  engaged  In 
two  separate  and  distinct  lines  of  employ- 
ment In  the  prosecution  of  the  r^alr  work 
on  the  road,  Conway  had  no  authority  over 
O'Chay,  the  conductor,  or  any  other  mem- 
ber of  the  train  crew;  nor  did  O'Chay  have 
any  authority  over  Conway  or  any  of  his 
gang  of  laborers,  and,  as  we  have  herein- 
before observed,  neither  plaintiff  nor  any  of 
his  fellow  laborers  had  anything  whatever 
to  do  with  oijeratlng  the  train  upon  which 
they  were  being  carried  to  their  work  when 
the  collision  complained  of  occurred.  There- 
fore the  facts  in  the  Owens  Case  and  the 
principles  therein  involved  are  entirely  dif- 
ferent from  the  facts  In  this  case  and  the 
questions  presented  by  this  appeal. 

Appellant  also  assigns  as  error  the  giving 
of  the  following  insti'uction  to  the  jury: 
**Xoa  are  Instructed  that  the  constructing 


engineer.  Brown,  was  not  a  fellow  servant 
of  plaintiff^  but  was  the  vice  principal  of  the 
defendant,  and  for  whose  n^ligence,  If  any 
there  was,  the  defmdant  Is  respondble  In 
the  same  manner  and  to  the  same  extent 
aa  for  the  acts  or  omissions  of  the  conduct- 
or of  the  train."  Counsel  for  appellant  In 
discussing  this  assignment  In  his  printed 
brief,  says:  "This  Instruction  was  wrong, 
in  that  it  allowed  the  jury  to  And  Brown 
guilty  of  negligence,  when,  as  a  matter  of 
fact  there  is  not  a  word  in  the  record  tend- 
ing to  show,  or  from  which  the  jury  could 
properly  find,  negligence  on  his  part"  The 
record  shows  that  Brown  was  a  representa- 
tive of  defendant  and  had  general  control 
and  supervision  of  the  repair  work,  and  it 
is  admitted  that  he  was  a  vice  principal,  and 
not  a  fellow  servant  The  undisputed  ev- 
idence shows  that  he  gave  general  directions 
respecting  the  movements  of  the  work  trains 
east  of  Leltb;  that  he  ordered  the  train 
oat  that  left  the  box  cars  upon  the  track  the 
night  before  the  collision  occurred;  that  he 
also  ordered  out  the  train  npon  which  plain- 
tiff and  his  fellow  laborers  were  carried  to 
their  work  on  the  morning  of  February 
28th,  well  knowing  that  the  box  cars  refer- 
red to  were  standing  upon  the  track;  that 
he  knew  this  train  upon  which  plaintiff  was 
riding  was  being  operated  in  violation  of  the 
printed  rules  of  the  railroad  company;  that 
he  took  no  precautions  whatever  to  guard 
against  a  collision  with  the  box  cars  that 
were  left  upon  the  track  the  night  before; 
that  he  had  been  to  the  washout  where  the 
collision  occurred  many  times  and  knew  all 
about  the  conditions  at  that  point;  that  he 
did  not  inform  the  plaintiff,  and  the  plain- 
tiff did  not  know,  of  the  dangers  to  which 
be  was  exposed  because  of  the  presence  of 
the  box  cars  upon  the  main  track,  and  the 
failure  of  the  defendant  to  take  the  prop- 
er precautions  to  guard  against  a  collision. 
These  facts  and  circumstances,  which  are 
not  disputed,  fully  warranted  the  court  in 
submitting  to  the  jury  the  question  as  to 
whether  Brown  was  guilty  of  negligence. 

The  court  also  instructed  the  jury:  "It 
is  the  duty  of  the  master  to  exercise  or- 
dtuary  care  and  prudence  to  furnish  Its  serv- 
ants with  a  reasonably  safe  place  In  which 
to  perform  the  labor  which  devolves  upon 
them  by  virtue  of  their  employment  and 
generally  to  provide  for  the  reasonable  safe- 
ty of  the  servant  In  the  course  of  the  em- 
ployment, and,  If  the  master  fails  In  the 
performance  of  Its  duty  in  this  particular. 
It  Is  negligence  on  the  part  of  the  master, 
and  the  master  is  liable  to  the  servant  It 
Injury  results  thereby,  If  the  servant  him- 
self Is  without  fault  which  proximately  con- 
tributes to  his  Injury."  This  Instruction  con- 
tains a  correct  statement  of  the  Is  w  respect- 
ing the  general  duties  of  a  master  to  use  or- 
dinary care  to  furnish  his  servants  with  a 
reasonably  safe  place  In  which  to  perform 
the  work  required  of  them  under  thdr  con- 
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tract  of  employment  In  ttie  present  case 
this  duty  was  Imposed  upon  defendant  from 
the  time  plaintiff  and  his  fellow  laborers 
boarded  the  flat  cars  and  placed  tbemselTes 
under  the  direct  control  and  supervision 
of  O'Chay,  the  conductor  of  the  train,  for 
the  purpose  of  being  carried  to  their  work. 

Appellant  has  assigned  several  other  er- 
rors; but  we  do  not  deem  them  of  sufl^dent 
Importance  to  warrant  dlBcnssioo. 

The  Judgment  Is  affirmed,  with  costs  to 
respondent 

STRAUP,  0.  J.,  and  FRICK,  J.,  coucor. 


<36  VUh.  E02) 

STATE  ex  rel.  WALTON  v.  THIRD  JUDI- 
CIAL DISTRICT  COURT  OF  SALT 
LAKE  COUNTY  et  al. 
(Supreme  Court  of  Utah.   Not.  11,  1900.) 

1.  Jdstices  of  the  Peace  (E§  141,  164*)— 
Appeal— Pboceedings  fob  TBANsraB— Ap- 
pellate JUBISDICTION — COITCLUSIVENESS  OF 

Recobo. 

Rev.  St  189S,  |  8744,  provides  that  a  par- 
ty dissatisfied  with  a  Jastice's  judgment  may 
appeal  to  the  district  court  by  filing  a  notice 
thereof  with  the  justice  and  Bervinz  a  copy  on 
the  adverse  party,  under  which  the  order  of 
filing  of  the  notice  of  appeal  and  the  service 
of  a  copy  Is  material,  ana  the  filing  of  the  no- 
tice mast  precede  the  service,  or  both  must  be 
done  at  the  aame  time,  or  on  the  same  day.  Sec- 
tion 3748  provides  that,  when  appellant  files  his 
undertaking  on  appeal,  notice  of  such  filing  shall 
be  given  to  respondent,  under  which  both  the 
filing  of  an  nnaertaking  and  service  of  notice 
of  Bucb  filing  are  made  a  prereqaislto  to  an  ap- 
peal. The  transcript  of  a  justice's  record  show- 
ed that  notice  of  appeal  was  served  on  February 
4,  1907,  and  that  the  notice  was  filed  on  the 
next  day,  and  showed  a  docket  entry  that  an 
undertaking  on  appeal  was  Sled  on  February 
5th.  NeitEer  the  original  undertaking  nor  a 
copy  thereof  was  in  the  record,  and  It  did  not 
show  that  any  notice  of  the  filing  of  the  under- 
taking was  given,  or  that  a  copy  was  served. 
Held,  that  the  district  court  should  confine  it- 
self to  the  recitals  in  the  transcript  in  deter- 
mining whether  the  statute  had  been  complied 
with,  and  could  not  consider  affidavits  to  contra- 
dict the  record  and  show  that  the  notice  of  ap- 
peal was  filed  on  February  4th,  instead  of  Feb- 
ruary 5tb,  so  that  the  law  would  assume,  from 
the  contemporaneous  filln*  and  service  of  the 
notice,  that  the  filing  of  the  proper  paper  was 
done  first,  nor  conld  It  consider  affidavits  to 
iihow  'that  the  undertaking  and  notice  of  the 
filing  thereof  were  presented  to  the  justice  for 
filing,  and.  the  record  not  showing  a  compliance 
with  the  statute,  the  district  court  acquired  no 
jurisdiction.  1 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  (fi  478,  633-«39;  Dec. 
Dig.  H  141.  164.*] 

2.  Justices  or  the  Peace  (|  1B9*)— Appeal— 
Pbocebdinos  tob  Tbansfeb— Oompliancb 
WITH  Statdte— Affidavitb. 

Thd  affidavits  as  to  the  nndertabing,  not 
ahowing  that  the  notice  of  its  filing  was  served 
on  respondent,  or  that  a  copy  of  the  undertak- 
iat  was  served,  or  that  any  kind  of  a  notice 
as  to  the  undertaking  was  served  on  or  given 


1  state  ex  rel.  Peart  v.  Dtstrtct  Court,  Si  Utab,  418. 
91  Pac.  US:  State  ex  rel.  Soell  v.  District  Court, 
103  Pac  261. 


to  the  adverse  party,  but  merely  that  an  onder- 
taking  and  a  notice  of  the  filing  thereof  were 
prepared  for  service  and  presented  to  the  jus- 
tices court  for  filing,  did  not  show  a  compli- 
ance with  the  statute,  in  fact 

[Ed.  Note.— For  other  casea,  see  Justices  of 
the  Peace,  Dec.  Dig.  S  159.»] 

3.  Justices  of  the  Peace  (§  160*)— Appeal— 
Pboceedings  fob  Tbansfeb— Filing  ahd 
Service  of  Notice. 

Evidence  held  to  show  that  the  filing  of  no- 
tice of  appeal  from  a  justice's  Judgment  did  not 
in  fact  precede  the  service  of  the  notice,  as 
required  by  Rev.  St  1808.  |  8744.  providing 
that  a  party  dissatisfied  with  a  justice's  judg- 
ment may  appeal  to  the  district  court  by  filing 
a  notice  of  appeal  with  the  justice  and  serving 
a  copy  on  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Dec.  Dig.  I  160.*] 

Prohibition  1^  the  State.  <m  ration  ct  B. 
A.  Walton*  against  the  Thtra  Judicial  Dis- 
trict Court  of  Salt  Lake  Countr  and  others. 
Writ  granted. 

B.  A.  Walton,  for  plaintiff.  H.  A.  Smlth» 

for  defendants. 

STRAUP,  p.  J.  The  Coalville  Co-operative 
Mercantile  Institution  obtained  a  judgment 
in  the  Justice  court  against  Edward  Mackey 
and  his  wife  on  the  11th  day  of  January, 
1907.  The  transcript  of  the  Justice's  record, 
as  transmitted  to  the  district  court  on  an 
attempted  appeal,  shows  that  the  Mackeys 
served  a  notice  of  appeal  on  the  4th  day  of 
February,  1907,  and  that  the  notice  was  filed 
on  the  6th  day  of  February.  The  transcript 
further  shows  a  docket  entry  that  an  nnder- 
taklng  on  appeal  with  two  snreties  was  filed 
on  the  5th  day  of  February.  Neither  the 
original  undertaking  nor  a  copy  thereof  Is 
contained  In  the  record  so  ttansmitted,  nor 
does  tbe  record  show  that  any  notice  of  the 
filing  of  tbe  undertaking  was  given,  or  that  a 
copy  of  the  tmdertaklng  was  served.  After 
the  record  was  transmitted  to  the  district 
court,  the  plaintiff  moved  that  court  to  dis- 
miss tbe  appeal  for  want  of  Jurisdiction  of 
the  cause.  The  court  denied  the  motion  and 
assumed  Jurisdiction.  Thereupon  the  relat- 
or, on  behalf  of  the  plaintiff,  applied  to  this 
court  tor  a  writ  of  prohibition  to  arrest  fbe 
further  action  of  the  coturt  Tbe  relator  con- 
tends that  the  statute  in  force  when  the  ap- 
peal was  attempted  to  be  taken  (section  8744, 
Rer.  St  189&9  required  a  filing  of  the  notice 
of  the  appeal  and  a  service  of  a  copy  on  the 
adverse  party,  that  the  order  of  filing  and 
service  was  material,  and  that  the  flUng  of 
the  notice  must  precede  the  serrlce.  He 
also  contends  that  the  statute  then  In  force 
(section  3746;  Rev.  St  1898)  *requlred  the  ap- 
pellants, when  th^  filed  an  nndertaklng  on 
appeal,  to  ^ve  notice  of  such  filing  to  the  ad- 
verse party,  and  that  notice  of  such  filing  of 
the  undertaking' is  made  a  prerequisite  to 
effectuate  an  appeal.  In  the  case  of  State 
ex  rel.  Peart  v.  District  Court,  32  Utah,  418, 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  19OT  to  date,  *  Reporter  Indexee 
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91  Paa  133.  we  held,  nnder  those  provisions 
of  tbe  statute,  that  the  order  of  fllhig  a  no- 
tice of  appeal  and  the  service  of  a  copy  was 
material,  and  that  the  filing  of  tbe  notice 
must  precede  the  service,  or  that  both  must 
be  done  at  the  same  time,  or  on  the  same 
day,  for,  when  both  acts  are  done  at  the 
same  time,  the  law,  as  in  all  contempora- 
neous acts,  will  regard  that  as  first  done 
which  was  required  to  be  done  first  We 
.  also  there  held  that  in  an  appeal  from  a  Jus- 
tice court  to  the  district  court  the  filing  of  an 
undertaking  and  the  eerrlce  at  notice  of  such 
filing  is  by  statute  made  a  prerequisite  to 
efEectnate  an  appeal,  and  thatv  If  notice  ct 
such  filing  was  not  ^ven,  the  filing  of  the 
undertaking  must  be  regarded  as  no  under- 
taking, the  appeal  Inefl^ual,  and  the  dis- 
trict court  without  Jurisdiction.  Our  rea- 
sons for  80  holding  ere  there  fully  set  tOrth. 

Now,  it  is  here  made  to  appear  that  the 
record  of  tiie  Justice  court,  as  transmitted  to 
the  district  court,  Aows  that  a  notice  of 
ai^eal  was  served  February  4th  and  was 
filed  February  5th.  That  record  clearly  dis- 
close that  the  filing  of  the  notice  did  not 
precede  the  service,  nor  does  it  disclose  that 
the  filing  and  service  were  had  at  the  same 
time  or  on  the  same  day.  To  the  contrary, 
tbe  record  shows  that  the  filing  and  service 
were  not  contemporaneous,  bat  that  they 
were  d<me  on  different  days,  and  that  tbe 
service  preceded  the  filing.  tTpon  such  facts 
so  made  to  appear  by  the  record,  if  our  hold- 
ing tn  tbB  Peart  Case  is  to  be  followed,  the 
notice  of  a^eal  was  ineffectual,  and  the 
court  for  that  reason  was  without  Jurisdic- 
tion. Dvidently  to  avoid  the  effect  of  such 
holding,  the  appellants  in  the  district  court, 
when  the  motion  to  dismiss  the  appeal  was 
made,  offered  and  were  permitted  to  put  In 
evidence  affidavits,  over  the  obJecUons  of  the 
relator,  tendhig  to  show  that  the  noUce  of 
appeal  was  served  February  4tli.  and  that 
Edward  Mackey,  alter  the  notice  was  served, 
took  It,  the  undertaking  on  appeal,  and  a  no- 
tice of  the  fillip  of  an  undertaking,  to  tbe 
Justice's  office  for  filing  at  about  0  o^dock 
p.  m.  of  that  day.  As  deposed  by  him,  not 
finding  file  Justice  at  his  office  at  that  time, 
he  called  at  his  office  the  next  morning  and 
presented  sudi  papers  to  the  Justice  tor 
filing.  The  notice  of  appeal  and  the  under- 
taking were  thereupon  filed  as  presented  on 
February  5th.  Frwn  this  it  Is  argued  that 
when  the  notice  of  appeal  was  taken  to  the 
Justice  on  the  4fli  day  of  February,  and  the 
Justice  not  being  there  to  receive  It,  such  act 
constitutes  In  law  the  filing  of  the  notice  on 
that  day,  and  hence  the  notice  of  appeal  must 
be  regarded  as  having  be&x  filed,  not  on  the 
6tb  day  of  February,  as  shown  by  the  record 
transmitted  to  the  Justice  •  court,  but  on  the 
4th  day  of  February,  the  same  day  that  it 
was  served.  From  this  it  is  then  further 
argued  that  the  filing  and  service  of  the 
notice  were  contemporaneous,  and  that  the 
law  will  presume  that  the  filing  which  was 


required  to  be  done  first  was  first  d(me,  no^ 
withstanding  the  record,  as  transmitted,  and 
the  evidence,  as  shown  by  the  affidavits,  in- 
disputably show  the  contrary. 

We  are  of  opinion  that  evidence  dehors 
the  transcript  or  record  on  appeal  was  In- 
admissible (State  ex  rel.  Snell  v.  District 
Court,  108  Pac.  261),  In  aid  of  such  matters ; 
and  we  think  It  may  safely  be  said  that  un- 
der the  authorities  generally  It  Is  not  admis- 
sible to  contradict  or  dispute  such  a  record, 
In  such  Instance,  by  affidavits  or  other  evi- 
dence dehors  the  record.  We  think  It  would 
lead  to  much  mischl^  If  the  rule  were 
otherwise. 

Furthermore,  the  evldoice  which  was  of- 
fered 1^  the  appellants  and  admitted 
the  court  shows  that  the  filing  did  not  pre- 
cede the  service  of  the  notice.  That  evldmoe 
also,  without  dispute,  shows  ttiat  the  notice 
was  s^ed  cm  the  4th  day  of  February,  be- 
fore it  was.  filed,  and  that  It  was  then  taken 
to  tiie  office  of  the  Justice  for  filing,  but,  ow- 
ing to  the  absence  of  the  Justice  the  nottce. 
as  matter  of  fact,  was  not  filed  until  the 
next  day.  Whatever  presumptions  of  law 
might  be  Indulged  from  two  contanpcoa- 
neous  acts,  that  the  one  required  first  to  be 
dfme  was  done  first,, was  entirely  dissipated 
by  the  evidence  offered  by  appellants,  which 
Indlsputebly  dwwed  that  the  service  of  the 
notice  was,  as  matter  of  fact,  first  made, 
and  that  the  notice  was  then  presented  for 
ffllng;  and  was  filed  the  day  thereafter;  .but 
aside  from  this  consideration,  the  order  ot 
filing  and  service,  having  heretofore  been 
held  to  be  material,  and  that  the  filing  must 
precede  the  service,  and  the  record  of  the 
Justice  as  transmitted  to  the  district  court 
Clearly  Showing  that  the  filing  did  not  pre- 
cede the  service,  we  think  the  court,  under 
the  ruling  ct  the  Sndl  Case,  was  bound  by 
that  record,  and  was  unauthorised  to  Its^ 
ascertain  the  fact  by  hearing  evidence  dehors 
the  record. 

The  record  of  the  Justice  court,  aa  trans- 
mitted to  the  district  court;  shows  that  an 
undertaking  on  aweal  was  filed  on  the  6th 
day  of  February.  Tlie  record  does  not  show 
that  any  notice  of  the  filing  of  the  under- 
teking  was  given,  or  that  any  notice  with 
respect  to  the  undertaking  was  given  or 
served.  Tbe  stetnto  provides  that  'Vhen  an 
undertaking  on  appeal  is  filed  notice  of  such 
filing  dtall  be  givra.  to  the  respondent^  In 
the  Peart  Case,  having  under  consideration 
this  provision  of  the  statute,  we  said:  "The 
contentiim  made  the  relator  is  that  the 
defendant  HendrlCkson  was  required  to  give 
notice,  not  of  an  intentiou  of  filing  an  under- 
taking, but  notice  of  the  filing  of  an  under- 
taking, that  sudi  a  notice  was  not  given,  and 
hence  the  filing  of  the  undertaking  must  be 
regarded  as  no  undertaking,  and  therefore 
the  appeal  is  ineffectual,  and  the  district 
court  Is  without  Jurisdiction.  We  think  the 
position  is  well  taken.  Ibe  filing  of  the  un- 
dertaking and  the  serving  of  a  notice  of  such 
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flUng  1«  br  ctatate  mada  a  iwereanlslte  to 
effectnate  an  appeal."  We  there  held  that, 
when  the  nndertaldng  la  filed,  "notice  of 
each  filing"  ahall  be  gtren  to  the  respondent 
Again,  the  appellants  tn  the  district  court 
wore  pennltted  to  show  by  affidavits,  over 
the  objections  of  the  r^tor,  that  the  under- 
taking and  a  notice  of  the  filing  of  the  un- 
dertaking were  presented  to  the  Justice  for 
filing.  They  did  not  <^er  to  ^ow,  nor  was 
it  shown,  that  a  notice  of  the  filing  ot  tiie 
ondertaklog  was  served  on  the  respondent, 
or  that  even  a  copy  of  the  undertaking  was 
served,  or  that  any  kind  of  a  notice  with 
re^)ect  to  the  undertaking  was  served  on  or 
given  to  tbe  adverse  party.  What  is  shown 
by  the  affidavits  Is  that  an  undertaking  and 
a  notice  of  the  filing  of  an  undertaking  were 
prepared  for  service,  and  that  they  were 
presented  to  the  Justice  court  for  filing ;  but 
It  was  not  shown  that  a  notice  of  the  filing 
of  the  undertaking  or  any  notice  In  respect 
<tf  the  undertaking  was  served  or  given. 
Counsel  for  appellants,  the  respondents  here 
In  tbeir  brief  say:  "It  may  also  be  contend- 
ed that  In  tbe  filing  of  these  documents  an- 
other notice  that  the  undertaking  bad  been 
filed  should  be  given.  We  see  no  reason  for 
doing  this."  It  is  sufficient  reason  requiring 
it  to  be  done  when  the~statute  provides  that 
"notice  of  such  filing  shall  be  given"  to  the 
adverse  party,  and  our  prior  holding  that  the 
giving  of  such  a  notice  is  a  prerequisite. 
We  are,  however,  also  of  the  opinion  that, 
under  the  ruling  made  in  the  Snell  Case,  the 
court  could  not  properly  receive  the  affi- 
davits or  other  evidence  dehors  the  record  to 
determine  whether  or  not  such  notice  had 
been  given.  Tbe  giving  of  a  notice  of  the 
filing  of  the  undertaking  being  a  prerequi- 
site, the  court  most  look  to  the  transcript 
of  the  record  as  transmitted  to  It  to  ascer- 
tain Hueh  fact,  and  unless  the  record,  as 
transmitted  to  the  court,  discloses  that  no- 
tice of  such  filing  was  given, -the  coort  Is 
without  Jurisdiction  to  proceed. 

We  think  the  writ  ought  to  Issue. 

It  la  so  ordered.  Tbe  costs  of  this  pro- 
ceeding are  ordered  taxed  agalnat  Edward 
Mackey  and  Mrs.  Mack^. 

FBICK  and  McCABTT,  JJ.,  concor. 


(«7  Colo.  7») 

HILDBKFH  et  al.  t.  OITT  OF  LONOMONT 
et  aL   (No.  S,S83.) 
ADAMS  et  al.  t.  SAMB.  (No.  e,201.) 
(Supreme  Court  of  Colorado.    Nov.  1,  1909.) 

1.  MimiCIPAI.  COKPORATIOMS  (|  297*)— PUB- 

ijo  lupBovsMKNTS— Objections— Statutbb. 
Under  S«S8.  Laws  1890,  p.  893,  c  151,  pro- 
viding for  the  conBtmctlon  of  public  improve* 
ments,  and  declaring  that  complaints  and  objec- 
tions concerning  proposed  improvementa  abaU 
be  made  in  wnting,  evidence  tliat  during  the 
Initial  proceedings  for  the  constractlon  of  a 
■emr  system,  and  before  adoption  of  the  ordi- 


nance providing  for  the  system,  a  public  meet- 
ing was  beld,  and  that  a  unanimous  vote  a^ainat 
the  proposition  was  taken,  and  that  prior  to 
the  meeting  a  canvass  of  the  proposed  district 
showed  that  70  or  80  per  cent  of  the  people 
were  opposed  to  the  improvement  was  inad- 
missible, as  the  statutory  provision  as  to  tbe 
manner  in  which  protests  against  poblic  im- 
provements shall  be  made  must  be  snostantlally 
followed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporati<ms,  Cent  Dig.  S  "Dee.  Dig.  | 

297.«] 

2.  Municipal  Cobpobations  (i|  293,  2M, 

S04*)— PUBUC  lHPBOVranNTB--STAinTBa. 

Where  the  report  of  the  city  engineer  in- 
cluded an  estimate  of  tbe  expense  of  subdralns, 

the  length  and  dimensions  of  the  pipe  therefor, 
and  tbe  original  resolutios  adopted  by  the  city 
authorities  referred  to  such  specifications,  and 
the  preliminary  notice  to  property  owners  ad- 
vised them  tiiat  the  specifications  were  on  file 
in  the  office  of  the  city  clerk,  and  the  ordinance, 
authorizing  the  construction  of  the  system,  re- 
ferred to  the  specifications  and  directed  that 
the  system  should  be  constructed  as  therein  pre- 
scribed, the  resolution,  notice,  and  oxdlnance 
sufficiently  referred  to  the  snbdralns. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  SI  773,  783,  813 ;  Dec 
Dig.  H  293.  294,  S04.*] 

8.  Municipal  Cobpobatiowb  (S  284*)— Pub- 
lic Ihpboveuents  —  Dkleoation  or  Au- 

THOBIIT. 

Where  a  city,  providing  for  the  construction 
of  a  sewer  system,  provided  for  subdralns  to 

Etrotect  the  system,  and  determined  the  total 
ength  of  the  subdraina  and  the  materials  to  be 
used,  the  fact  that  the  city  engineer  had  dis- 
cretion to  determine  only  where  tbe  subdralns 
should  be  placed  did  not  render  tba  proceedlnga 
void  because  dele«atlng  power  to  the  ci^  en- 
gineer to  direct  the  manner  and  extent  of  lay- 
ing the  subdralns. 

[Ed.  Note.— For  other  cases,  see  Munidtpal 
Corporations,  Cent  Dig.  I  766;  Dec.  IMg.  | 
2S4.*] 

4.  MCjnCIPAL  OOBFOUTXORS  (|  410*}— PUB- 
LIC IHPBOVBHSNTS  —  DKEJ»3ATZ0N  Of  A.V- 

THOBITT. 

Where  the  cdty  engineer  directed  the  con- 
struction of  more  subdiains  to  protect  a  sewer 
system  than  were  provided  for  in  the  contract 
the  whole  proceeding  was  not  invalidated;  but 
the  extra  expense,  when  established  with  rea- 
sonable certamty,  could  not  be  lawfully  assess- 
ed against  the  property  of  the  district. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1010;  Dec.  Dig.  S 
410.»] 

5.  Municipal  Cobpobations  (8  417*)— Pub- 
lic IMPBOVBUENTB— Cost— Assessment. 

A  city,  providii^  for  the  construction  of  a 
sewer  system,  may  provide  for  tbe  construc- 
tion of  subdralns  to  protect  the  system  during 
construction  and  assess  the  cost  therecA  oa  the 
property  in  the  assessment  district 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ceat  Dig.  i  1021;  Dec.  Dig.  S 
417.*] 

6.  Appiial  and  Bbbob  (SS  1060,  lOCe*)— Habm- 

LE88  EBBOB  —  EBBORKOUS  ADHI88X0ir  AHD 

Rejection  op  Evidbhok. 

Where,  in  a  suit  to  enjoin  tbe  construction 
of  a  sewer  system,  the  Issue  was  wbether  the 
system  prope»ed  would  connect  with  a  uatnral 
drainage,  as  required  by  Sess.  Laws  1800,  pp. 
400,  401,  c.  151,  {  13,  and  the  testimony  estab- 
lished beyond  all  question  that  the  system  would 
so  connect  the  error  in  admitting  evidence  as 
to  the  manner  of  disposing  of  the  sewage  from 
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the  system,  and  tn  excluding  evideiice  tending 
to  prove  that  the  sewer  system  would  not  con- 
nect with  a  natural  drainage,  was  not  prejudi' 
cial. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig;  H  ^SS.  4190;  Dee.  Dig.  §S 
1050,  105a*] 

7.  HVKICIFAI.  COKFOSATIONS  (|  S28*}— GOH- 
STBVCTION  or  DUIHAQB  STSmU-^UDICIAI. 

Review. 

The  city  authorities  must.  In  determining 
the  natural  drainage  for  a  sewerage  system.  «x- 
erdae  Judgment  and  discretion,  and  the  courts 
will  not  uitertexe  except  in  extreme  eases. 

IBd.  Note. — For  other  eases,  see  Municipal 
^^rations,  Cent.  Dig.  |  Dec.  Dig.  | 

&  BVIDENCB  ({  113*)— VAUn  —  ADU IBSIBIL- 

nr. 

The  record  of  the  assessment  of  property 
for  taxation  is  not  admissible  to  prove  tne  value 
of  inch  property. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  !  286;  Dec.  Dig.  i  113.*] 

8^  Municipal  Cobpobations  (S  323*)— Con- 

BTBUCTIOR  OF  SCWEB  StBIKIC— DSTEBHINA- 

TtoK  or  Sbweb  Dibtsict. 

The  power  vested  in  city  officera  by  Sess. 
Laws  1899,  p.  303,  c.  151,  to  create  a  sanitary 
sewer  district,  is  discretionary,  and  the  judg- 
ment of  the  officera  when  acting  within'  the 
general  scope  of  their  authority  a  conclusive, 
unless  their  action  Is  fraudulent  or  unreason- 
able. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cmt.  Dig;  I  812;  Dec  Dig.  S 
323.*] 

10.  MUNCIPAI.  CORPORATIOKB   (§  323*)— COH- 

8TBUCTION  or  Seweb  Stsxem— Dbtebmina- 
.   TioN  or  Sbwbb  Distbigt. 

One  suing  to  enjoin  the  construction  of  a 
-sewer  system,  on  the  ground  that  the  city  offi- 
<»rs  in  creating  the  sewer  district  acted  fraud- 
ulently or  unreasonably,  has  the  burden  of  prov- 
ht^^^hat  the  officers  acted  arbitrarily  or  in  bad 

[Ed.  Note.— For  other  cases,  see  Hnnlcipal 
Corporationa,  Cent.  D^.  f  816;  Dec.  Dig.  $ 
323.*] 

11.  Municipal  Cobpobations  (|  439*)— Pcb- 
ua  ihpbovbuents— speciat.  assegsuents. 

Generally,  only  such  benefits  are  to  be  as- 
sessed as  it  is  reasonably  apparent  the  prop- 
erty will  receive  from  a  public  Improvemeut, 
other  than  the  general  benefit  to  the  community, 
and  nothing  wul  be  considered  a  benefit  which 
does  not  enhance  the  value  of  the  property,  and 
vacant  lots,  while  having  no  present  use  for 
a  sewerage  system,  are  benefited  thereby  by 
giving  them  a  sanitary  advantage  rendering 
them  salable  at  a  greater  price. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1053;  Dec.  Dig.  § 
439.*] 

12.  Mdkicipai.  Cobpobationb  (I  474*)— Pub- 
lic IHPBOVEUENTB— Special  Asbessmbnts— 
Ouissioir  or  Pbopebtt— E^teci. 

The  omission  of  property  which  should 
have  been  assessed  to  pay  the  cost  of  a  public 
improvement  does  not  render  the  assessment 
void;  but  the  assessment  on  the  property  as- 
sessed must  be  reduced  to  the  extent  it  would 
have  been  assessed  had  the  imitted  property 
been  charged  with  its  proportionate  share. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  f  1122;  Dea  Dig.  } 
474.*] 


13.  Municipal  Cobpobatiorb  0  518 Pub- 
lic Iupboveubnts— Special  Abbebbicbnt^ 

OBJBcnOHB— BJEVIBW. 

Where  law  provides  that  objecti<xts  to 
a  special  assessment  for  a  public  improvement 
sbsll  be  made  in  the  first  Instance  to  the  city  au- 
thorities, a  party  failing  to  do  so  nay  not  ap- 
peal to  equity  for  relieL 

[Ed.  Note. — For  other  cases,  see  MuQictpal 
Corporations,  Cent  Dig.  S  1188;  Dec.  Dig.  i 
513.*] 

14.  Municipal  Cobpobations  (C  468*)— Pub- 
uo  IxPBOVBHKHXB— Special  Abbebbmewtb. 

The  method  of  assessing  the  cost  of  a  sew- 
er system  on  all  the  real  estate  in  the  district 
in  such  proportion  as  the  area  of  each  parcel 
is  to  the  area  of  the  real  estate  in  the  district, 
as  provided  by  Sess.  Laws  1899,  p.  400,  c.  151, 
i  13,  is  not  invalid  because  property  in  the 
business  section  of  the  city  may  not  be  assessed 
for  any  greater  sum  than  vacant  property,  as 
special  assessments  are  not  imposed  on  the  t>a- 
SIS  of  value,  but  on  the  basis  of  special  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^ratlons,  Cent  Dig.  |  1112;  Dee.  Dig.  I 

16.  Municipal  CoBFOBATiom  (|  818*)— Pub- 
lic IirpBovEUBins  —  NonoB  —  Waitbb  or 

Objections. 

One  appearing  and  presenting  hie  objec- 
tions to  the  construction  of  a  piil>lic  improve- 
ment, without  questioning  the  sufficiency  of  the 
notice  required  by  S^.  Laws  1899,  p.  393,  c 
151,  requiring  notice  of  a  proposed  improve- 
meut for  the  hearing,  of  objections,  etc.,  can- 
not complain  that  the  requisite  notice  was  not 
given. 

[Eld.  Note.— For  other  cases,  see  Munidlpal 
Corporations,  Gent  Dig.  i  83Z;  Dec  Dlff.  | 
318*] 

16.  Municipal  Cobpobations  (!  297*)— Pub- 
lic Impboveuents— Objections. 

A  petition,  asking  the  city  council  to  suIh 
mit  the  proposition  to  construct  a  public  im- 
provement to  a  vote  of  the  taxpayers,  fs  not 
an  objecUon  to  the  improvement  which  the  peti- 
tioners are  entitled  to  present 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  1  797;  Dec.  Dig.  1 
297.*] 

17.  Municipal  Cobpobationb  (S  207*)— Pub- 
lic lUPBOVEUENTS— OBJECnONB. 

Objections  to  the  construction  of  a  public 
improvement  not  filed  within  the  time  required 
by  the  notice  complying  with  Sees.  Laws  1809, 
p.  893,  c.  151,  are  not  available. 

[Ed.  Not& — For  other  cases,  see  Muntdpal 
Corporations,  Cent  Dig.  §  797;  Dec  Dig.  | 
297.*] 

18.  Municipal  Cobpobations  (1  018*)— Pub- 
lic iMPBOVEMENis— Special  Assessments— 
Validitt. 

It  is  presumed  that  the  cost  of  a  public 
improvement  assessed  to  the  abutting  property 
by  some  designated  rule  will  not  exceed  the 
benefits,  unless  the  contrary  appears. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1204;  Dec  Dig.  S 
513.*] 

19.  Municipal  CoBPOBATions  ({  613*)— Pub- 
lic iMPBovEUENTS— Special  Abbesbhentb— 

Validity. 

The  rule  apportioning  the  cost  of  a  sewer 
system  according  to  the  area  of  the  district,  as 
authorized  by  Sesa.  Laws  1899,  p.  393.  c  151. 
providing  for  the  assessment  for  public  im- 
provement according  to  area,  is  prima  facie 
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nlid ;  bat,  whera  it  woiks  an  iajtutfee,  relief 
In  proper  circaastauces  may  be  grantea. 

[Ed.  Note.— For  otlier  caaes,  lee  Municipal 
Corporationa,  Cent.  Dig.  I  1196;  Dec  Dig.  { 
B13*] 

20.  Municipal  Cobpobations  (8  468*)— Pub- 
Lio  Impboveuentb — Spboiai,  Assbsshkrts — 
Vaxiditt. 

Seas.  Laws  1889,  p.  393,  c.  161,  proTtdlng 
for  the  construction  of  public  Improvements, 
and  prescribmg  the  method  by  which  to  appor- 
tion on  the  property  of  a  district  the  cost  tnere- 
of,  is  not  unconstitutional,  for  parties  whose 
propert;  is  thus  assessed  ma;  question  the  bene- 
fits accruing  as  the  result  of  the  construction 
of  the  public  Improrement,  and  an  aaseaament 
In  excess  of  the  benefits  may  be  reduced  to 
a  sum  equal  to  the  benefits. 

[Ed.  Note.— For  other  cases,  see  Muoiclpal 
Ckrpor&tioQs,  Cent  Dig.  i  1112;  I>ec  Dig.  % 
4Q8.*] 

21.  Hdrioipal  Cobpobations  (S|  443,  MS*)— 
Publio  Impbovkkentb— Bctoiai,  Asusb- 

HBNT8. 

In  constructing  public  Improvements  and 
levying  special  assessmentB  against  the  prop- 
erty therefor,  the  statute  must  be  substautially 
followed,  and  the  Legislature  may  prescribe  the 
time  wiuin  which  actions  to  annul  assessments 
made  ageinst  property  shall  be  commenced. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1063,  1202;  Dec. 
Dig.  M  443,  513.*] 

22.  Municipal  Cobpobationb  A  SIS*)— Pub- 
lic iHPBOVniENTa— SPXCIAL  ASSKSSiaNTB— 

Limitation  of  Action  to  Annul. 

Sess.  Laws  1899,  p.  418,  c.  151,  |  45,  pro- 
viding that  all  actions  for  relief  against  any 
proceedings  bad  under  the  law  providing  for 
the  Goustmction  of  public  improvements  shall  be 
commenced  within  80  days  after  the  wrongful 
act  complained  of,  bars  an  action  to  annul  an 
assessment  for  a  public  improvement  brought 
nearly  13  months  after  the  passage  of  the  as- 
sessment ordinance,  where  it  appeals  that  the 
party  complaining  had  at  all  times  notice  of 
the  steps  taken. 

[EM.  Note. — For  other  cases,  see  Municipal 
Goriwrations,  Cent.  Dig.  i  1202;  Dec  Dig.  { 
513.*] 

23.  Municipal  Cobpobationb  (I  513*)— Pub- 
lic lupBovBUENTs— Special  assessments— 
Actions. 

Where  one  had  notice  at  all  times  of  the 

{troceedingB  for  the  construction  of  a  public 
mprovemeut,  and  appeared  acd  filed  protests 
!n  the  preliminary  stages,  aud  kiit?w  that  they 
were  overruled,  aud  again  filed  objections  before 
the  assessing  ordinance  was  adopted,  and  knew 
that  the  objectiona  were  overruled,  he  could 
not  complain  because  the  period  prescribed  by 
Seas.  Laws  1899,  p.  413,  c.  151,  1  45,  provid- 
ing that  actions  for  relief  must  be  commenced 
within  80  days,  did  not  give  bim  time  to  in- 
stitute pioceedinga  to  modify  or  annul  the  as- 
sessment against  his  property. 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations,  Cent  Dig.  I  1202:  Dee.  Dig.  1 
513.*] 

24.  Municipal  Cobpobationb  (|  513*)- Pub- 
lic IlCPBOVElCBNIS— SPBOIAL  ABSBBSIIEHTS— 

Actions. 

Where  a  par^  filed  objections  to  an  assess- 
ment for  a  public  improvement  baaed  on  want 
of  jurisdiction  to  levy  the  asaeaomeBt  as  au- 
thorized by  Sess.  Laws  1899,  pp.  403,  404,  c. 
ISl,  K  21,  22,  and  the  objections  were  over- 
ruled, and  the  assessing  ordinance  was  adopted, 
sectiou  45,  Umitiog  the  time  within  whicn  to 
sue  for  relief  against  any  proceedings  had  un- 
der the  law,  applied  to  an  action  to  set  aside 


the  aasesanient  on  the  ground  that  the  city 
officers  had  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1202;  Dec.  Dig.  I 
513.*] 

25.  Municipal  Cohporations  (S  513*)— Pub- 
lic iHPBOVBiaENTS — SPECIAL  AeSESSUENTB— 

Actions. 

The  fact  that  frauds  perpetrated  in  the 
constructiou  of  a  public  Improvement  were  only 
discovered  a  short  time  prior  to  the  bringing 
of  an  action  to  annul  an  assessment  therefor 
did  not  excuse  the  failure  of  the  complaining 
taxpayer  from  beginning  his  action  to  annul 
the  assessmeut  on  other  grounds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1202;  Dec.  Dig.  } 
513.*] 

26.  Municipal  Cobpobationb  (|  613*}— Pub- 
lic IMPBOVBUBNTS— SPBCIAX  ASSBSSUBHTB— 

Actions. 

Where  the  allied  Illegal  part  of  an  assess- 
ment is  susceptible  of  leaaonaole  ascwTtainment 

the  property  owner  may  not  sne  to  annul  the 
alleged  illegal  part,  unless  he  first  pays  or 
tenders  the  valid  part  of  the  tax. 

[Ed.  Note^— For  other  cases,  aee  Municipal 
Corporations,  Geot  IMg.  i  1200;  De&  Dig.  1 
613.*] 

27.  HURIOZPAX.  COBPOUTXONB-  tt  4^0*)— PUB- 
UO  IlCPBOVKHBNTB— SFICIAI.  AbSBBSHEHTS— 

Actions. 

The  inclusion  of  illegal  items  in  an  assess- 
ment for  a  public  improvement  does  not  render 
the  entire  assessment  Told,  where  the  illegal 
charges  may  ha  segregated  from  the  legal. 

[Ed.  Note.— For  other  caaes,  aee  Uunicipal 
Corporationa,  Cent  IMg.  |  1104;  Dee.  Dig;  i 
460.*] 

28.  Municipal  Cobpobationb  «  613*)— Pub- 
lic Impbovbicbnts— Special  Absbsbhbnts— 
AonoHB. 

Where  one  suing  to  set  aside  an  assess- 
ment for  a  public  improvement  alleges  in  the 
complaint  the  total  amount  of  the  illegal  Items 
cbaiged  iu  the  assessment  the  complaint  to 
state  a  cause  of  action,  must  allege  a  payment 
or  tender  of  ao  much  of  the  taxes  aa  are  dne 
and  payable, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1204;  Dea  Dig.  { 
613.*] 

En  Banc.  Error  to  District  Court,  Citj 
and  County  of  Daiver;  Jotm  I.  Mullbu, 

Judge. 

Appeal  from  District  Court  Bonldw  Oonn- 
ty;  Christian  A.  Bennett,  Judge. 

Actions  by  J.  H.  Hildretfa  and  others  and 
by  J.  B.  Adams  and  ottiers  against  the  City 
of  Longmont  and  others.  There  were  judg- 
ments dismissing  the  actions,  and  the  plain- 
tlfflB  In  the  first  action  bring  error,  and  In 
the  second  action  appeoL  Affirmed. 

John  A.  Bush  and  H.  M.  Minor,  for  plain- 
tiffs In  error  and  appellants.  Louis  P.  Mc- 
Gwire, for  deftendants  in  error.  F.  A.  Wil- 
liams and  Grant  B.  Halderman,  tor  appd- 
lees. 

OABBERT,  J.  The  city  of  Longmont  took 
steps  to  construct  a  district  sanitary  sewer. 
After  the  contract  was  let,  some  of  the  plain- 
tiffs in  error  in  cause  No.  5,683  commenced 
suit,  the  purpose  of  wtilch  was  to  liave  the 
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proceedings  taken  by  the  dty  uathoiltlai  to 
conBtnict  the  sewer  system  adjudged  null 
and  void,  to  enjoin  the  dty  and  contractors 
from  further  proceeding  with  Its  construc- 
tion, and  from  assessing  or  levying  upon  the 
property  of  plaintiffs  any  taxes  as  their  pro- 
portionate share  of  the  expense  of  construct- 
ing the  sewer  system,  and  also  to  enjoin 
the  Issuance  of  any  Improvement  bonds  on 
account  of  such  constrnctlon.  In  their  com- 
plaint they  based  their  right  to  the  relief  de- 
manded upon  the  following  averments:  That 
the  city  consisted  of  about  110  blocks.  That 
an  ordinance,  known  as  "No.  104,"  was  first 
passed,  providing  for  a  system  of  sanitary 
sewers  for  the  ratlre  territory  embraced 
within  the  city,  to  be  paid  for  by  general 
taxation.  That  later  ordinance  No.  107  was 
Introduced  and  passed,  whereby  a  sanitary 
sewer  district,  comprising  90  of  the  110 
blocks,  was  created.  That  the  latter  ordi- 
nance provided  for  an  assessment  of  cost  on 
the  area  plan,  regardless  of  benefits,  and  ex- 
cluded from  assessment  certain  public  parks 
and  blocks  used  for  public  school  purposes, 
which  would  be  benefited  by  the  construction 
of  the  system.  That  the  creation  of  the  sew- 
er district  was  an  evasion  of  the  terms  of  the 
act  under  which  the  proceedings  were  had, 
In  that  practically  the  entire  dty  was  made 
a  sewer  district,  thus  enbjecting  the  property 
therein  to  assessment  on  the  area  plan,  to 
meet  the  expense  of  construction.  Instead  of 
the  ezpwise  being  paid  by  general  assessment 
on  the  property  within  the  limits  of  the 
d^,  which  would  have  been  the  case  had 
the  system  been  designed  to  cover  all  the 
territory  in  the  city.  That  the  city  authori- 
ties never  fixed  any  time  or  place,  and  did 
not  give  notice  required  by  law,  for  the  pres- 
entation of  written  protests  or  complaints  be- 
fore the  passage  of  the  ordinance.  Thac 
complaints  and  protests  were  filed  prior  to 
Its  passage;  bat  the  same  were  refused  con- 
sideration, and  were  never  acted  upon.  That 
ordinance  No.  107  and  the  contract  there- 
under made  no  provision  whatever  for  con- 
necting ttie  sewer  s^tem  with  some  district 
sewer  or  natural  drainage.  That,  although 
no  provision  was  made  by  ordinance,  the  city 
has  attempted  to  establish  a  drainage  system 
in  connection  with  the  sanitary  sewer  at  an 
additional  cost  of  $16,000  or  $20,000.  And 
that  the  construction  of  the  drainage  sys- 
tem underneath  the  ssjiltary  sewer  is  a  detri- 
ment and' damage  to  It 

It  was  further  chafed:  That  the  sum 
proposed  to  be  assessed  against  the  property 
of  plaintifb  upon  the  area  plan  will  be  more 
than  the  entire  value  of  their  proper^.  That 
on  many  of  their  lots  the  assessment  will  be 
fS4.2e  per  lot;  whereas,  the  actual  value  of 
such  lots  does  not  exceed  the  sum  of  $60. 
That  the  greater  proportion  of  their  prop- 
erty consists  of  vacant  lots  in  the  suburb* 
an  portion  of  tiie  town,  ' which  will  receive 
no  benefit  from  the  construction  of  the  sewer 
■ystem.  That  Induded  within  the  sewer  dis- 


trict is  the  business  section  of  the  dty,  where 
the  value  of  the  lots  Is  from  $3,000  to  $10,- 
000  each.  That  upon  such  lots  the  sewer  tax 
will  be  only  about  $17  per  lot  And'  that 
there  never  was  any  hearing,  consideration, 
or  determination  by  the  dty  authorities  of 
the  question  of  benefits  and  advantages,  or 
any  determination  of  the  cost  In  relation 
to  such  benefits  as  to  the  several  lots,  embrac- 
ed within  the  sewer  district;  but  that  the 
same  was  arbitrarily  made  upon  the  area 
plan.  It  Is  further  alleged  that  a  contract 
has  been  let  for  the  construction  of  the  sys- 
tem at  a  cost  of  more  than  $60,000,  and  that 
the  work  thereby  contemplated  will  be  per- 
formed and  the  proportionate  cost  ther^y 
made  an  unlawful  charge  upon  the  property 
of  plaintiffs,  whereby  their  title  will  be 
clouded.  It  is  also  charged  that  the  proceed- 
lugs  of  the  city  authorities  are  in  violation 
of  the  prlndple  of  uniformity  In  taxation 
and  will  result  in  taxing  the  property  of  the 
plaintiffs  for  public  use  without  Just  com- 
pensation and  without  due  process  of  law, 
in  violation  of  sections  15  and  25,  art  2, 
and  section  3,  art.  10,  of  the  Oonstltatlon  of 
the  state. 

For  answer  the  dty  authorities  and  others 
made  defendants  denied  that  there  was  no 
ordinance,  nor  provision,  nor  resolution  pro- 
viding a  place  and  time  of  meeting  where 
property  owners  should  be  lieard  upon  the 
question  of  benefits;  and  denied  that  the 
council  did  not  hear  the  dtizens  upon  these 
questions,  or  that  the  couudl  declined  to  re- 
ceive or  hear  or  permit  the  citizens  to  pre- 
sent or  discuss  written  protests ;  alleged  that 
the  drainage  system  was  necessary  for  the 
preservation  and  protection  of  the  sewer 
system  in  carrying  off  water  which  would 
otherwise  find  entrance  into  the  main  and 
lateral  sewers,  by  which  means  sand  and 
other  foreign  matter  would  gain  admittance 
and  obstruct  the  fiow  of  sewage  throng  the 
pipes ;  alleges  that  the  subdralns  were  neces- 
sary appurtenances  to  the  sewer  systenif  and 
embraced  in  the  notice,  ordinance,  and  speci- 
fications onder  the  term  "Necessary  Appur- 
tenances"; and  also  alleged  that  the  sub- 
drains  would  not  Increase  the  coat  more  than 
$8,100;  and  denied  they  would  cause  the 
sewer  system  to  become  unsafe  or  useless; 
denied  that  the  sewer  district  was  created 
with  the  view  of  virtually  indudlng  the 
tire  city ;  and  denied  that  the  assessments 
upon  the  property  of  plaintiffs  to  defray 
their  proportionate  share  of  the  cost  of  the 
system  Is  in  excess  of  the  value  thereof  or 
of  the  benefits  accruing  thereto  by  reasoii 
of  its  construction ;  and  admits  the  m<iitling 
of  a  contract  to  construct  the  system.  Ta» 
answer  then  allies  that  under  and  by  virtuo 
of  the  act  of  the  General  Assembly  approved 
April  8,  1899  (Laws  1890,  p.  393,  c.  161),  the 
dtj  authorities  passed  a  resdution  declaring 
a  sanitary  sewer  a  sanitary  neceeslty,  and 
avers  facts  from  which  It  la  made  to  appear 
that  in  all  rGspects  the  authorltleii  conqtlleA 
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Tith  the  law  rdatlTe  to  the  creation  of  a 
■ewer  diBtrlct,  and  other  details  which  the 
law  prescribes,  Indndlng  an  aTerment  that 
according  to  the  plans,  map,  and  apedflca- 
tloDS.  the  system  was  connected  with  a  tract 
of  land  In  dose  proximity  to  the  St  Train 
ilw,  the  only  natural  drainage  for  the  sys- 
tem ;  that  on  January  27,  1904,  an  ordinance 
was  Introduced,  <Teatlng  the  seww  district 
contemplated  by  the  resolution  of  December 
28d  preceding ;  that  Uiereapon  the  complaints 
and  objecttons  made  In  writing  by  property 
owners  were  taken  up  and  heard  and  consid- 
ered, and  dedslou  thereon  reserved  nntU  the 
pnblicatl<nv  of  the  ordinance;  that  the  ordi- 
nance was  published  for  the  legal  period, 
and  afterwards  the  complaints  and  objec^ 
tions  were  OTOrmled  and  the  ordinance  duly 
passed. 

To  this  answer  replication  was  filed,  de- 
nying that  the  subdrains  were  necessary  for 
the  preservation  or  protection  of  the  sanltui^ 
sewer;  alleged  that  the  resolution  of  inten- 
tion by  the  council  did  not  definitely  desig- 
nate the  materials  to  be  used  in  the  con- 
struction of  the  sewer;  denied  that  at  any 
meeting  of  the  council  full  details  and  speci- 
fications were  presented  or  adopted,  desig- 
nating the  materials  to  be  used  in  the  con- 
struction of  the  sewer  or  showing  any  con- 
nection of  the  system  with  any  natural  drain- 
age or  district  sewer;  alleges  that  the  sewer 
system  as  planned  will  not  connect  with  any 
district  sewer  or  natural  drainage;  admits 
that  the  council  designated  a  specific  hour 
and  day  as  a  time  for  hearing  complaints 
and  objections  made  in  writing;  but  alleges 
that  the  notice  given  was  not  such  as  la  re- 
quired by  statute;  admits  the  passage  of  the 
ordinance  ordering  the  Improvements;  hut 
denies  that  prior  to  such  action  all  com- 
plaints and  objections  made  In  writing  were 
heard  and  considered,  or  that  any  hearing  or 
consideration  thereof  was  bad  at  all;  and  de- 
nies generally  that  the  city  authorities  have 
complied  with  the  law  relating  to  the  con- 
struction of  district  sanitary  sewers. 

Shortly  after  the  first  cause  was  com- 
mencedt  a  second  action  was  instituted  by 
some  of  the  same  plaintlflB  and  others,  the 
object  of  which  was  to  secure  practically  the 
same  relief  demanded  in  the  first  case.  The 
causes  were  consolidated  for  trial.  The  find- 
ings of  fact  were  in  favor  of  the  dty,  and 
judgment  rendered  dismissing  the  actions. 
Th^eaftw,  and  after  the  completion  of  the 
work,  a  third  cause  was  commenced  by  some 
of  those  who  Instltnted  the  first  two  cases,  and 
others,  the  object  of  which  was  to  obtain  sub- 
stantially the  same  r^ef  sought  in  the  other 
cases.  To  the  complaint  In  the  last  case,  a 
demurrer  was  filed,  which  was  sustained  and 
the  action  dismissed.  The  judgment  render- 
ed In  the  first  two  cases  was  taken  by  plaln- 
tifFs  to  the  Oourt  of  Appeals  for  review  on 
error.  The  plaintiffs  In  the  last  case  appeal- 
ed to  this  court.  The  cases  were  here  con- 
solidated for  hearing,  and,  as  many  oC  the 


questions  presmted  In  it  are  similar,  th^ 
will  be  disposed  of  In  (me  oidnon.  We  will 
first  consider  case  No.  6,583. 

As  Stated,  the  findings  of  fact  were  in  fa- 
vor of  the  dty;  but  counsel  for  plaintiffs 
contend  that  the  court  erred  In  exduding  and 
receiving  testimony,  ihat  the  evidence  Is  not 
sufficient  to  sustain  the  findings  mad^  that 
In  many  respects  the  law  was  so  violated 
as  to  render  the  proceedings  Invalid,  and  that 
by  the  proceedings  of  the  dty  authorities 
constltational  provisions  and  constitutional 
rights,  federal  and  state,  were  violated  and 
infringed.  We  wHl  now  consider  and  de- 
termine the  several  questions  urged  on  be- 
half of  plaintiffs  In  support  of  these  alleg- 
ed errors. 

During  the  Initial  proceedings  by  the  dty 
authorities,  and  before  the  adoption  of  tiie 
sewer  ordinance,  a  pnl^  meeting  was  bdd, 
which,  it  Is  claimed,  was  oilled  by  the  dt7 
coundl  and  presided  over  the  mayor  for 
the  purpose  of  ascertaining  public  sentiment 
regarding  the  construction  of  the  sewer  sys- 
tem. It  is  asserted  that,  after  a  full  dis- 
cussion of  the  question,  a  vote  was  takoi, 
whteh  was  nnanimons  against  the  proposi- 
tion. It  Is  also  claimed  that  prior  to  this 
meeting  there  had  been  a  canvas  of  the  dis- 
trict, whldi  showed  that  TO  or  80  per  c^it 
of  the  people  were  imposed  to  the  ctmstmc- 
tion  of  the  sewer.  At  the  trial  plaintiffs  of- 
fered to  show  the  action  of  this  meeting, 
and  the  reeolt  of  the  canvas,  which  was  re- 
fused. There  was  no  error  in  this  refusaL 
The  act  under  which  the  d^  authorities 
were  proceeding  (Sess.  Laws  1899,  p.  393,  et 
seq.,  at  page  396)  provides  that  complaints 
and  objections  concerning  proposed  public  Im- 
provements shall  be  made  in  writing.  Statu- 
tory provisions  respecting  the  manner  In 
which  protests  against  public  improvements 
shall  be  made  must  be  substantially  followed 
In  order  to  avail  the  protestant 

It  is  next  urged  that  the  court  erred  in  ad- 
mitting incompetent,  Irrelevant,  and  Imma- 
terial evidence,  upon  cross-examination  on 
the  part  of  defendants  In  relation  to  sub- 
drains  laid  in  connection  with  the  sewer  sys- 
tem. The  abstract  does  not  show  that  any 
objection  was  Interposed  to  this  testimony; 
but  counsel  in  their  brief  assert  that  It  was 
objected  to  upon  the  ground  that  nowhere  In 
the  resolution  of  Intention  or  notice  to  prop- 
erty owners,  nor  In  the  ordinances  authoriz- 
ing the  improvement,  are  the  subdrains  men- 
tioned or  described.  This  objection  is  mani- 
festly without  merit  The  report  of  the  dty 
engineer  Included  an  estimate  of  the  expense 
of  the  subdrains,  the  length,  and  the  dimen- 
sions of  the  pipe  therefor.  The  original  reso- 
lution adopted  by  the  city  authorities  refers 
red  to  these  specifications.  The  preliminary 
notice  to  property  owners  advised  them  that 
the  details,  specifications,  and  a  map  of  the 
proposed  system  were  on  file  In  the  office  of 
the  dty  clerk,  where  they  could  be  exam- 
ined at  all  reasonable  times  during  business 
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Q-iurs.  This  Is  what  the  statute  prescribes 
■*uch  notice  shall  contain.  The  statute  does 
HOt  specify  what  the  ordinance  authorizing 
the  ImproTements  shall  contain.  We  find, 
nowever,  that  the  ordinance  In  question  au- 
fchorlzlug  the  construction  of  the  system  re- 
rerred  to  the  details,  specifications,  and  map 
above  mentioned,  and  directed  that  the  sys- 
tem should  be  constructed  as  thereby  and 
therein  prescribed.  The  purpose  of  such  pro- 
ceedings Is  to  require  the  city  authorities  to 
determlue  the  extent  of  such  an  ImproTC- 
ment,  Its  cost,  and  to  fully  acquaint  those 
whose  property  will  be  assessed  to  meet  the 
expense  of  constructing  It  with  such  details 
as  will  enable  them  to  act  Intelligently  In 
presenting  objections.  It  appears  that  the 
law  has  been  ccHDpIied  with  In  these  re- 
spects. 

It  is  also  urged  that  the  proceedings  are 
TOld  because  It  appears  the  city  authorities 
conferred  npon  the  city  engineer  the  power  to 
direct  the  mode,  manner,  and  extent  of  lay- 
ing the  Bubdralns,  that  it  was  incumbent  up- 
on the  municipal  authorities  to  adopt  full  de- 
tails with  respect  to  this  work,  and  that  they 
bad  no  power  to  delegate  any  of  their  func- 
tions to  the  Judgment  of  the  engineer.  We 
are  not  advised  wherein  the  pleadings  in  any 
manner  present  this  question;  but.  If  they 
did,  the  evidence  does  not  establish  that  the 
municipal  authorities  delegated  any  of  their 
functions  to  the  ci^  engineer.  In  addition 
to  the  proceeding  already  referred  to  pro- 
viding for  the  construction  of  the  subdratns, 
we  find  the  advertisement  for  bids  specified, 
under  the  head  "Statement  of  Work,"  the 
number  of  linear  feet  of  the  subdralns,  and 
the  dimensions  of  the  pipe  whlcti  stiould  be 
used  In  constructing  them.  These  particulars 
were  in  accord  with  the  plans,  spedflcatlons, 
the  map  prepared  by  the  engineer,  the  prelim- 
inary notice  to  property  owners,  and  the  ordi- 
nance authorls^g  the  work.  The  proposals 
of  the  contractors,  and  the  contract  itself, 
also  provided  for  the  construction  of  the  sub- 
drainage  system  in  accordance  with  all  the 
preliminary  proceedings  at  a  spedfled  price 
per  linear  foot  Counsel,  however,  urge  that 
because  it  appears  from  the  testimony  that 
the  map,  details,  and  specifications  of  the 
system  prepared  by  the  engineer  do  not  show 
where  the  subdralns  were  to  be  located,  and 
for  the  reason  that  according  to  his  testi- 
mony th^  were  to  be  placed  as  be  might  di- 
rect, there  was  sucb  a  defect  In  tlie  details 
and  sncb  a  d^egatlon  of  authority  to  him  as 
could  only  be  exercised  tbe  dty  council, 
that  the  proceedings  are  void.  The  subdralns 
were  not  a  part  of  the  aevet  system  proper, 
but  were  to  be  constructed  for  the  purpose  of 
protecting  tbe  system  from  Injury.  The 
Joints  of  tbe  sewn  pipe  were  to  be  set  In  ce- 
ment, and  this  could  not  safely  be  done  if 
the  pipes  were  In  water  at  tbe  time  they  were 
cemCTted.  It  was  necessary  therefore  to  pro- 
vide aome  means  by  which  tbe  water  encoun- 
tered in  tbe  trenches  could  be  carried  off. 


For  this  purpose  provision  was  made  tor 
placing  drains  in  the  bottom  of  the  trenches 
excavated  for  the  sewer  in  order  that  it 
might  be  protected  from  Injury  during  con- 
struction. 

It  appears  from  the  testimony  that  where 
it  might  be  necessary  to  place  subdralns 
could  not  be  determined  with  absolute  cer- 
tainty In  advance  of  the  excavation  for  the 
sewer.  It  does  appear,  however,  from  the 
specifications,  that  a  certain  number  of  feet 
of  subdraln  pipe  of  specified  sizes  were  to 
be  laid  under  a  portion  of  the  main  sewer 
particularly  designated.  The  remainder,  ac- 
cording to  the  evidence,  was  to  be  laid  under 
the  laterals  as  necessity  required.  The  ex- 
tent to  which  water  would  be  encountered 
in  placing  the  laterals  was  more  or  less  con- 
jecture, for  there  was  no  way  of  determining 
It  in  advance.  The  most  therefore  the  au- 
thorities could  do  in  advance  with  respect 
to  the  laterals  was  to  determine  the  totol 
length  of  the  subdralns  and  the  dimensions 
of  the  pipes  to  be  used  in  their  construction 
under  the  laterals.  This,  we  find,  was  done 
by  the  plans,  spedflcatlonB,  details,  and  map 
of  the  system,  and  the  ordinance  authorizing 
Its  construction.  The  contract  was  definite 
In  this  respect,  so  It  was  not  left  to  tbe  dis- 
cretion, whim,  or  caprice  of  tbe  engineer  to 
determine  anything  more  than  where  the  snb- 
droins  under  the  laterals  should  be  placed. 
This  did  not  authorize  him  in  any  way  to 
cut  down  the  number  of  linear  feet  of  tbe 
subdralns,  or  select  the  material  of  which 
they  should  be  constructed,  or  Increase  or  di- 
minish the  price  for  which  the  contractors 
agreed  to  construct  them,  or  In  any  manner 
leave  it  uncertain  what  they  were  to  bid 
upon  when  they  lodged  their  proiKifial  with 
the  municipal  authorltlea.  In  these  circum- 
stances, the  rule  contended  for  by  counsel  for 
plaintlCTs,  in  cases  cited  by  them,  like :  Rich- 
ardson V.  Heydenfeldt,  40  Cal.  68;  Blanchard 
V.  City  of  Barren  77  VL  420,  60  Atl.  &70; 
Kansas  Clly  Askew,  106  Mo.  App.  84,  79  S. 
W.  483 :  Haag  v.  Ward,  186  Mo.  825,  85  8. 
W.  391;  Grant  v.  Barber,  185  CaL  188,  67 
Poc.  127;  Dewltt  Co.  t.  City  of  Clinton,  194 
III.  521,  62  N.  BL  780;  Boiton  T.  Gllleran,  105 
Col.  244,  88  Fac.  881.  46  Am.  St  Bep.  33; 
Cit7  of 'Alton  v.  Hiddleton's  Heirs,  168  m. 
442,  41  N.  B.  926 ;  Levy  T.  Otty  of  Chicago. 
113  111.  650;  and  other  cases—wbleh  hold.  In 
effect,  that  a  dty  council  cannot  delegate  tbe 
authority  conferred  npon  it  law  with  re- 
spect to  the  mode,  manner,  and  extent  at  a 
public  Improvunent,  that  tbe  municipal  an- 
thorittes  must  determine  %ha  items  of  materi- 
al, the  total  »:penseb  and  definite  fix  the 
price  in  the  contract  for  which  tbe  work  is 
to  be  performed,  and  that  details  and  «peci- 
flcatlons  must  be  provided  In  advance  so  that 
the  cost  may  be  ascertained  and  bidders  en- 
abled to  make  intelllgoit  bids,  and  tbe  appor- 
tunlty  for  fraud  and  fsTcnrltlBm  eliminated, 
have  no  application.  If  the  dty  engineer  di- 
rected more  subdralns  than  provided  by  tbe 
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details,  speclflcadona,  preliminary  notice,  and 
otha  steps  taken  by  the  city  council,  lead- 
ing up  to  the  letting  of  the  contract,  the 
whole  proceeding  would  not  be  invalidated 
because  more  sabdralns  were  laid  under  the 
direction  of  the  engineer  than  the  contract 
provided  for.  The  most  that  could  be  claim- 
ed In  such  drcnmstances  would  be  that  the 
extra  expense  could  not  be  lawfully  assessed 
against  the  property  of  the  district.  Haag 
T.  Ward,  supra.  The  amount  of  such  ex- 
pense, howcTOT,  cannot  be  left  to  mere  con- 
jecture, but  must  be  pointed  out  with  rea- 
sonable certainty  before  any  relief  on  this  ac- 
count could  be  granted.  This  plaintiffs  have 
failed  to  do.  Besides,  it  may  be,  as  recent- 
ly decided  by  the  Supreme  Court  of  Calt- 
lomla,  although  we  do  not  so  hold  because 
unnecessary  to  a  decision  In  this  case,  that 
where  the  nature  of  a  public  improvement 
la  such  that  an  accurate  predetermination  of 
details  In  evecy  respect  cannot  be  made,  like 
In  the  oonstrnctlon  of  a  sewer,  sndi  matters 
as  cannot  be  determined  In  advanoe  with  cer- 
tainty may  be  left  to  the  Judgment  of  the 
eiglneer  In  charge  under  the  direction  of  the 
lawfully  constituted  authorities.  MeCaleb  t. 
Dreyfns  (Cal.)  lOS  Pa&  824. 

It  Is  contNided  on  behalf  <tf  counsel  for 
piatntUb  that  the  expense  of  coostmctlng  the 
■obdnlna  Is  Illegal  for  the  reason  that  the 
general  law  on  the  sobject  of  Oie  cost  of 
drains  provides  that  such  cost  shall  be  as- 
sessed upon  the  lots  thereby  benefited  In  pro- 
pord<m  to  the  frontage  upon  the  street,  or  al- 
1^,  wherein  the  drain  is  laid.  This  statute 
has  no  application.  The  subdralns  were 
merely  for  the  purpose  of  protecting  the  sys- 
tem during  construction,  and  we  know  of  no 
reason  why  the  dty  authorities  may  not 
make  a  provision  for  the  expense  of  so  pro- 
tecting It.  Had  a  si>ecial  arrangement  to 
protect  the  system  from  Injury  by  water 
during  the  construction  not  be^  made,  it 
would  have  been  necessary  for  the  contract- 
ors to  keep  the  water  out  of  the  trenches 
while  the  pipes  were  being  laid.  This  would 
have  been  an  expense  which  they  would  have 
added  to  their  bid.  There  fs  testimony  to  the 
effect  that  It  was  less  expensive  to  get  rid  of 
the  water  by  drains  than  by  pumping.  It 
was  within  the  province  of  the  city  authori- 
ties to  determine  In  advance  the  method  to 
be  followed  in  protecting  the  system  from  In- 
Jury  by  water  during  the  course  of  construc- 
tion. 

In  this  connection  we  also  notice  the  as- 
signment of  error  based  upon  the  court's  rul- 
ing lu  admitting  in  evidence  the  speclflca- 
tlons  as  a  part  of  tbe  contract  made  with  the 
parties  who  contracted  to  put  In  the  system. 
In  support  of  this  assignment,  It  Is  urged 
that  tbe  plans  and  speciScatlons  were  in- 
complete in  that  they  failed  to  fix  the  lo- 
cation of  the  several  manholes.  The  map  of 
Oie  system  shows  the  location  of  these  man- 
holes was  fixed.    The  engineer  who  had 


charge  of  the  work  so  testifies,  and  his  tes- 
timony Is  not  disputed. 

It  is  also  claimed  that  the  court  erred  in 
admitting  Incompetent,  irrelevant,  and  Im- 
material testimony  on  cross-examination  on 
the  part  of  the  defendants  with  relation  to 
the  manner  of  disposing  of  the  sewage  from 
the  sewer  system,  and  likewise  erred  in  re- 
fusing to  allow  plalntlfCs  to  Introduce  testi- 
mony tending  to  prove  that  the  sewer  system 
was  not  connected  with  a  natural  drainage 
of  any  kind.  One  of  the  Issues  made  by  the 
pleadings  was  whether  or  not  the  system 
was  connected  with  a  drainage  of  this  char- 
acter. The  act  above  referred  to,  at  page 
401,  appears  to  require  that  a  sewerage  sys- 
tem must  be  connected  with  some  natural 
drainage  or  district  sewer.  The  trial  court 
found  that  the  Longmont  system  was  con- 
nected with  a  natural  drainage;  and  even 
if  the  court  committed  error  In  receiving  the 
testimony  objected  to,  or  refusing  that  of* 
fered.  It  was  clearly  without  prejudice,  for 
the  reason  that  the  testimony  establishes  be- 
yond all  question  that  the  system  was  con- 
nected with  a  natural  drainage.  The  dis- 
charge was  into  a  settling  basin  located  but 
a  few  feet  from  a  natural  water  course, 
known  as  "Spring  gulch."  The  basin  was 
connected  with  this  stream.  Spring  gulch  Is 
a  constantly  flowing  creek,  between  six  and 
seven  feet  In  width,  is  a  tributary  of  the 
St.  Vraln  river,  and  from  the  point  of  con- 
nection between  Spring  gulch  and  the  set- 
tling basin  and  the  point  where  the  former 
empties  into  tbe  St  Vraln  is  but  a  distance 
of  187  feet.  The  city  authorities,  In  deter- 
mining the  natural  drainage  for  a  sewerage 
system,  must  exercise  that  degree  of  judg- 
ment and  discretion  that  their  action  in  such 
matters  will  not  be  Interfered  with  by  the 
courts  except  in  extreme  cases. 

Plaintiffs  offered  In  evidence  the  asaesso 
ment  roll  as  returned  by  the  assessor,  which 
was  refused.  This  offer,  It  is  urged,  was  for 
the  purpose  of  showing  a  comparison  of  the 
value  of  the  lots  with  the  amount  of  the 
taxes  which  would  be  imposed  thereon  for 
the  construction  of  the  sewer  system.  There 
was  no  error  In  the  refusal.  The  record  ot 
the  assessment  of  property  for  taxes  is  not 
admissible  in  evidence  to  prove  the  value  of 
such  property.  Carper  v.  Rlsdon,  19  Colo. 
App.  530,  76  Pac  744;  Commonwealth  v. 
Heffron,  102  Mass.  15S;  Denver  &  Rio 
Grande  R.  R.  Co.  v.  Heekman,  101  Pac.  976. 

Error  is  also  assigned  upon  tbe  refusal  of 
the  court  to  allow  plaintiffs  to  offer  certain 
testimony  concerning  the  benefits  to  their  lots 
by  the  construction  of  the  sewer  system.  It 
is  sufficient,  in  answer  to  this  objection,  to 
say  that  the  testimony  refused  was  not  com- 
petent for  the  purpose  for  which  It  was  of- 
fered. 

The  city  embraces  110  blocks,  90  of  whldi 
were  Included  In  the  sewer  district.  This, 
It  Is  asserted,  on  behalf  of  counsel  for  plain- 
tiffs, was  an  evasion  of  tbe  law,  and  for  the 
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purpose  of  charging  the  property  In  the  dis- 
trict with  the  expense  of  the  conatmctlon  of 
the  sewer  system,  which  could  not  have  been 
done  had  Uie  mtlre  city  been  Included  In 
the  system,  as  In  that  Instance  the  cost  there- 
of would  have  been  paid  by  the  city  by  taxa- 
tion based  upon  values.  The  city  authori- 
ties were  authorized  by  the  law  under  which 
they  were  acting  to  create  a  sanitary  sewer 
district  The  authority  thus  vested  was  dis- 
cretionary. The  judgment  of  municipal  of- 
ficers, when  acting  within  the  general  scope 
of  their  authority,  1b  conclusive,  unless  It 
clearly  appears  their  action  was  fraudulent 
or  unreasonable.  City  of  Denver  v.  Ken- 
nedy, 33  Colo.  80,  80  Pac.  122,  467;  aty 
of  Denver  v.  Campbell,  33  Colo.  162,  80  Pac. 
142.  No  testimony  Is  called  to  our  attention 
from  which  It  Is  made  to  appear  that  the 
action  of  the  city  council  In  excluding  20 
blocks  was  done  In  bad  faith,  or  that  their 
action  was  fraudulent  or  unreasonable  on 
this  account  The  burden  was  upon  plain- 
tiffs to  proxe  the  facts  which  would  make  it 
appear  that  the  authorities  had  acted  arbi- 
trarily or  in  bad  faith  In  designating  and 
establishing  as  a  district  sewer  that  which, 
in  fact,  was  a  public  sewer,  before  the  court 
would  be  justified  In  Interfering  with  their 
action  in  establishing  the  sewer  district  in 
question. 

Considerable  of  the  property  of  plalntlfft 
consists  of  vacant  lots  In  the  suburbs  of  the 
city,  and  it  is  claimed  that  the  benefits  to 
their  property  resulting  from  the  construe- 
tlon  of  the  sewer  system  are  not  equal  to  the 
amount  they  are  required  to  pay  therefor. 
^IB  was  one  of  the  issues  of  fact  In  the 
case.  The  testimony  on  the  subject  was  con- 
flicting, and  the  Issue  determined  In  favor 
of  the  defendants.  Qenerally  speaking,  only 
such  benefits  are  to  be  assessed  as  it  is  rea- 
sonably apparent  the  property  will  receive 
other  than-  the  general  benefit  to  the  com- 
munity, and  nothing  is  to  be  considered  a 
benefit  which  does  ,  not  enhance  the  value  of 
the  property.  Vacant  lots  may  have  no  pres- 
ent use  for  a  sewerage  system;  bat  it  adds 
to  their  value  by  giving  them  a  sanitary  ad- 
vantage which  renders  them  salable  at  a 
price  which  otherwise  they  could  not  com- 
mand, because  of  their  desirability  as  com- 
pared with  lots  not  having  such  advantage. 
In  our  judgment  the  evidence  is  amply  suf- 
ficient to  sustain  the  finding  of  the  court  to 
the  effect  that  the  special  benefits  accruing 
to  the  property  of  plaintiffs  by  reason  of  the 
construction  of  the  sewer  equal  the  assess- 
ments to  be  made  against  It 

It  is  urged  that  If  the  public  parks  had 
been  Included  In  the  assessments  made  for 
the  construction  of  the  sewer  system,  some 
f3,000  of  the  assessment  would  have  been 
made  against  these  parks.  The  omission  of 
property  which  should  have  been  assessed  to 
pay  the  cost  of  a  public  Improvement  does 
not  render  the  assessment  or  the  proceedings 
rold.  All  that  could  be  claimed  In  such  cir- 


cumstances would  be  that  the  assessment  on 
property  taxed  for  such  Improvement  shonld 
be  reduced  to  the  extent  it  would  have  been 
had  the  omitted  property  been  charged  with 
Its  proportionate  share  of  the  expense;  but 
parties  seeking  this  relief  must  apply  In  the 
first  instance  to  the  special  forum  which 
the  law  has  vested  with  authority  to  deter- 
mine such  qaeettons,  which  in  the  case  at 
bar  was  the  city  council.  In  the  objections 
and  complaints  made  by  plaintiffs  no  ques- 
tion was  raised  on  the  score  of  the  omission 
of  the  parks.  Not  having  availed  themselves 
of  the  Importunity  thus  afforded  to  have 
their  proposed  assessments  reduced,  if,  under 
the  law  and  facts,  they  would  have  been  en- 
titled to  such  a  reduction,  fhey  cannot  ap- 
peal to  a  court  of  equity  for  the  relief  which 
they  might  have  secured  In  the  special  forum 
the  law  has  provided.  Spalding  v.  City  of 
Denver.  33  Colo.  172,  80  Pac  126. 

The  act  of  1899  provides,  at  page  400,  that 
the  cost  of  a  district  sanitary  sewer  shall  be 
assessed  upon  all  the  real  estate  in  the  dis- 
trict In  such  proportion  as  the  area  of  each 
piece  of  real  estate  Is  to  the  area  of  the 
real  estate  in  the  district  It  Is  claimed  that 
this  method  of  assessing  the  cost  of  a  sewer 
Is  unjust  because  pro];»erty  in  the  business 
section  of  the  town  worth  many  times  more 
than  the  lots  of  plaintiff  Is  not  assessed  for 
any  greater  sum  than  their  property.  Spe- 
cial assessments  are  not  Imposed  upon  the 
basis  of  value,  but  upon  the  basis  of  special 
benefits  accruing  from  their  construction,  so 
that  the  question  of  value  cuts  no  figure.  In 
this  connection  we  notice  the  claim  advanced 
on  behalf  of  plaintiffs  that  their  lots  are  as- 
sessed for  a  greater  sum  than  lots  In  the 
business  section.  We  find,  from  an  examina- 
tion of  the  record,  that  this  results  from  the 
fact  that  the  area  of  their  lots  Is  greater 
than  in  the  business  part  of  the  dty. 

Plaintiffs  also  complain  that  no  notice 
was  given  fixing  the  time  for  hearing  ob- 
jections. The  act  requires  a  notice  to  be 
given  by  the  city  clerk  of  the  proposed  Im- 
provements, their  cost  etc.,  and  that  all 
complaints  and  objections  that  may  be  made 
In  writing  concerning  the  proposed  Improve- 
ments by  the  owner  of  any  real  estate  to  be 
assessed  will  be  beard  and  determined  by 
the  city  councU  before  final  action.  This 
notice  appears  lo  have  been  given.  Incor- 
porated therein  was  a  statement  to  the  effect 
that  on  a  specified  date,  and  at  a  designated 
hour,  the  dty  council  would  take  up  f6r  con- 
sideration an  ordinance  ordering  the  Im- 
provements in  accordance  with  the  details, 
specifications,  estimates  made,  and  schedule 
referred  to  in  the  notice.  If  this  was  not  a 
sufficient  notice  to  the  plaintiffs,  who  had 
theretofore  filed  objections  with  respect  to 
the  date  their  protests  would  be  heard,  they 
cannot  complain.  The  record  discloses  that 
they  did  appear  before  the  ordinance  was 
passed  at  the  time  designated  In  the  notice 
and  presented  their  objectlww.  No  objection 
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to  the  notice  ma  mada  Having  appeared 
ud  preaented  tlidr  objecttom  without  rais- 
ing any  qneatloa  as  to  ttie  snffli^cy  of  the 
notice  requiring  thorn  to  do  so.  tbey  cannot 
complain  that  the  requisite  notice  was  not 
glTen.  Blch  T.  City  of  Chlcaso^  1S2  111.  18* 
88  N.  B.  266. 

It  l8  Qiged  that  the  ohJectlooa  of  plalntlffB 
were  never  acted  opon,  or  that  tbey  were 
nfiued  permlealfm  to  file  them.  It  appears 
frcnn  the  evidence  that  the  ohjectiona  to  Ihe 
plan  of  the  eystem  were  heard  and  orermled. 
later  tbere  appears  to  have  been  presented 
a  petition  asking  the  oonncU  to  snbmlt  the 
newer  proposition  to  a  vote  of  the  taxpay- 
ers, which  was  laid  on  the  tables  Xhls  ac- 
tlon  was  right  Such  a  petition  was  In  no 
sense  an  objection  or  complaint  wbldi  the 
objectcna  were  entitled  to  present  Other  8o< 
called  objections  were  presented  later,  but 
long  after  the  time  fixed  by  tiie  notice  as 
required  by  the  statute  wltUn  which  com- 
plaints and  objections  shall  be  filed.  Objec- 
tions and  complaints  cannot  avail  the  par- 
ties filing  them  If  not  filed  within  the  time 
which  title  notice  requiring  them  to  be  filed 
fixes  when  such  notice  compiles  with  the 
law  In  this  respect 

The  final  question  urged  Is  that  tbe  act 
Is  unconstitutional,  for  the  reason  that  It 
provides  for  an  assessment  for  a  public  Im- 
provement according  to  area,  without  regard 
to  benefits.  When  the  Legislature  directs 
that  the  cost  of  any  Improvement  be  assessed 
to  the  abutting  property  by  some  designated 
rule,  It  will  be  presumed  that  the  cost  so 
assessed  will  not  exceed  the  benefits  unless 
the  cmitrary  affirmatively  appears.  City  of 
Pneblo  V.  Robinson,  12  Colo,  693,  21  Fac.  899. 
BulldlDg  lots  abutting  a  sanitary  sewer  sys- 
tem are  prima  facie  presumed  to  be  benefited 
as  the  result  of  Its  construction.  The  rule 
of  apportionment  according  to  area  Is  thorfr 
fore  prima  facie  valid;  but  where  any  gen- 
eral method  employed,  though  prima  facie 
le^l,  would  work  an  Injiutlce,  relief  in 
proper  circumstances  may  be  granted.  City 
of  Denver  T.  Dnmara,  88  Colo.  94,  80  Pac. 
114k  The  law,  then,  is  not  unconstitutional 
because  a  general  method  has  bem  prescrib- 
ed by  which  to  apportion  upon  the  property 
of  a  district  the  ecpaise  of  constructing  a 
sanitary  sewer.  Parties  whose  property  is 
thus  anessed  may  still  question  Uie  benefits 
accruing  as  the  result  of  Its  constructlim. 

The  purpose  of  the  action  to  be  reviewed 
in  case  No.  6,201  was  to  annul  the  assess- 
manta,  and*  with  two  «cceptlons,  raised  prac- 
tically the  same  questions  we  have  Just  con- 
sUered  and  determined.  Summarised,  It  Is. 
In  effect  except  In  two  pertlculare,  a  xeltera- 
tlon  of  the  allc^ationB  contained  In  the  com- 
plaints filed  ta  the  first  two  cases  In  the 
court  below.  The  additional  allegatloDs  are 
sobstantlaUy  as  f<dlow8:  By  paragraph  11 
tt  Is  alleged,  In  snbatanoe :  Xhat  on  FAru- 
ary.28, 1906,  the  council  passed  an  ordinance 
bj  which  the  sum  of  $87,967.57  wa»  assessed 


against  all  the  real  estate  in  the  district  at 
a  specified  rate  pw  square  foot ;  that  prior 
to  Its  passage,  and  within  80  days  after  the 
publication  of  notice  of  the  proposed  assess' 
ment  there  was  filed  In  the  office  of  the 
dty  cleA,  by  plaintiffs  and  othw  property 
owners  in  the  city,  written  cmnplalnts  and 
objectlona  against  the  jnassge  of  the  assess- 
ing ordinance.  In  which  it  was  set  fttrtti 
that  fha  law  nndw  which  the  proceedings 
were  had  and  the  ordinance  ordering  the 
improvements  were  wlthoot  authority  and 
were  vuconstlttttlonal ;  that  the  sewa  sys- 
tem was  not  a  district  sanitary  seww,  but 
a  guiraal  sewer;  ^at  the  system  had  no 
connection  with  any  other  sewer  system  and 
no  outlet  or  cfmnectlon  with  any  natural 
stream  ot  dralni^;  that  the  amount  pro- 
posed to  be  assessed  against  the  lots  owned 
by  the  isotestanta  was  greatly  In  excess 
of  the  benefits;  that  the  assessment  was  not 
made  oa  the  basis  of  benefits;  that  they 
were  not  uniform ;  that  the  seww,  was  cm- 
structed  against  the  objections  and  protests 
of  the  Inhabitants  of  the  district  and  es- 
pecially of  the  complainants;  that  the  ag- 
gregate amount  pr(V)Osed  to  be  assessed 
agaiqst  the  real  estate  In  the  district  was 
larg^  In  excess  of  the  cost  of  the  seww 
system  under  the  contract  made  between  the 
dty  and  the  contractors;  that  the  amount 
hududed  assessments  for  sand,  gravel,  sub- 
drains,  and  other  miscellaneous  charges  out- 
side the  contract  largely  In  excess  of  the 
actual  cost  of  the  same;  that  the  sewer 
system  was  not  constructed  aticordlng  to  the 
plans  and  specifications,  (»■  In  the  manner 
and  with  the  kind  of  materials  provided  in 
the  contract;  tiiat  the  system  as  so  con- 
structed, instead  of  being  a  beiwfit  was  a 
detriment  to  the  property  owners  as  well  as 
to  the  lives  and  health  of  them  and  their 
famlUes;  and  that  the  council,  without  grant- 
ing the  Protestants  a  hearing  on  thdr  ob- 
jections and  complaints,  arbitrarily  overrul- 
ed them  and  passed  the  ordinance,  with  the 
result  that  thwe  was  apportioned  upon  and 
assessed  against  the  property  of  plalntlffB 
their  proportionate  share  of  the  entiro  as- 
sessment according  to  the  area  plan. 

Plalntlfl^B  then  state,  with  lartlcnlarlty  as 
to  amount  and  details,  it&na  whldi  they  al- 
lege were  unlawfully  and  fraudulently  in- 
cluded by  the  city  anthorlUes  in  making  up 
the  asxrogate  amount  assessed  against  the 
property  of  the  district  for  the  expense  of 
Gonstmotlng  the  sewer,  which,  they  say,  ap- 
proxlmBted  the  sum  of  $31,00a  Th^  then 
all^  that  on  July  11.  1905.  the  newly  elect- 
ed city  council  appointed  an  Investigating 
committee  to  investigate  and  make  report 
upon  the  matten  relating  to  ovocbaiges, 
fraudulent  items,  and  Increase  in  the  cost 
of  the  system,  set  out  In  their  complaint; 
and  aUege  that  until  such  report  was  made, 
whidi  was  January  11,  1906,  they  had  no 
knowledge  of  the  alleged  wronc^  and  fraud- 
ulent acts  and  conduct  of  the  dty  authorl- 
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ties  with  respect  to  the  orercharses  and 
Items  diadoaed  by  ttie  r^rt;  and  farther 
allege  that  thi^  are  unatde  to  detennlne 
what.  If  any,  amount  ahonld  be  tendered 
or  paid  by  them  as  a  lawful  charge  against 
their  property,  and  for  that  reason  are  un- 
able to  make  tender  of  any  amount  that 
might  be  due  and  payable  thereon  In  case  any 
lawful  assessment  Is  charged  against  their 
property ;  and  aver  ttiat,  In  ease  it  should  be 
determined  that  any  assessment  against  tiielr 
property  la  lawful,  thcg'  stand  ready  to  pay 
such  amount  as  may  be  so  found  due  and 
payable. 

This  complaint  was  filed  April  26,  1906. 
The  demurrer  thereto  was  based  upon  tiie 
grounds:  That  it  did  not  stete  a  cause  of 
action;  that  It  app«tred  upon  Its  face  the 
plalntiCb  had  failed,  within  80  days  after 
the  publication  of  the  assessing  ordinance 
complained  of,  to  commence  an  action  at- 
tacking the  assessment ;  and  that  It  does  not 
appear  from  the  aTOrments  of  the  complaint 
that  plalntillto  or  either  of  them  tendered  any 
sum  or  amount  In  payment  of  that  portion 
of  the  assessment  which  was  legally  charge- 
able against  their  respective  premises.  As 
previously  stated,  this  demurrer  was  sustain- 
ed, and  the  action  dismissed.  Counsel  for 
plaintiffs  contend  the  demurrer  should  not 
hare  been  sustained  because  the  law  is  un- 
constitutional, that  the  proceedings  are  void 
for  the  reason  it  appears  from  the  complaint 
that  steps  prescribed  by  the  statute  under 
which  the  city  authorities  acted  were  not 
taken,  that  no  authority  existed  to  order  the 
construction  of  a  sewer  without  an  outlet, 
that  It  was  in  violation  of  the  Constitution 
and  of  the  statutes  to  create  a  sanitary  sew- 
er district  which  embraced  practically  all 
the  city,  and  that  charges  amounting  to  $30,- 
000  and  upwards  allowed  by  the  city  authori- 
ties were  unjust  aud  Illegal  because  they 
embraced  items  which  could  not  properly  be 
Included  In  such  assessment 

The  unconstltutlonaMty  of  the  law  Is  again 
urged  upon  the  ground  that  It  prescribes  an 
arbitrary  rule  by  which  to  assess  the  proper- 
ty In  a  district  for  the  expense  of  construct- 
ing a  sanitary  sewer.  We  have  held  that 
such  a  law  is  not  Invalid,  but  that,  where  It 
appears  the  assessments  made  by  the  method 
prescribed  amount  to  more  than  the  bene- 
fits conferred  by  the  construction  of  the  Im- 
provement, relief  may  be  granted ;  that  Is  to 
say,  the  assessment  In  such  circumstances 
on  a  proper  showing  may  be  reduced  to  a 
sum  equal  to  the  benefits,  and  It  is  not  nec- 
essary to  redlscuss  this  question.  The  rule 
Is  that,  in  constructing  local  public  Improve- 
ments and  levying  special  assessments 
against  the  property  therefor,  the  statute 
must  be  substantially  followed ;  but  the  Leg- 
islature has  the  power  to  prescribe  the  time 
within  which  actions  to  annul  assessments 
made  against  property  for  the  cost  of  public 
Improvonenta  tdiall  be  commraiced.  Oity  of 


Denver  t.  Oampbell,  S3  Colo,  lez,  80  ^ac. 
142;  Jackson  v.  Cl^  of  Daver,  41  Oolo. 
362,  »2  Pac  090. 

Section  4S  of  the  act  of  1889  provides: 
**A11  actions,  legal  or  equitable,  for  relief 
against  any  proceedings  had  under  thla  law, 
whetbOT  based  upon  irregularities  or  |urlB- 
dlctlonal  defects,  shall  be  commenced  with- 
in thirty  days  after  the  wroi^^l  act  com- 
plained 0^,  or  else  be  thereafter  perpetually 
barred."  The  assessing  ordinance  was  pass- 
ed on  February  2%  1906,  as  appears  from 
the  allegationa  ot  the  complaint,  and  the 
salt  was  not  commenced  until  Ainil  26,  1900^ 
or  almost  13  months  after  tiie  time  when,  ac- 
cording to  the  provisions  of  the  section  above 
quoted,  plaintiffs  should  have  Inatituted  the 
action  which  they  now  seek  to  maintain. 
Under  oar  decisions  to  which  we  have  re- 
ferred, the  statute  constitutes  a  bar  to  the 
maintoiance  of  their  action.  Cases  from 
other  jarlsdlctions  upholding  similar  statutes 
are:  Kansas  C^ty  v.  Gibson,  66  Ean.  601,  72 
Pac;  222;  Holmqulst  T.  Anderson,  67  Kan. 
861,  74  Pac.  227;  City  of  Leavenworth  v. 
Jones,  69  Kan.  857,  77  Pac.  273;  U.  P.  Ry. 
Co.  V.  Kansas  City,  73  Kan.  571,  85  Pac.  603 ; 
Loomls  V.  City  of  Little  Falls,  176  N.  T.  31, 
68  N.  B.  105 ;  BlackweU  v.  VUlage  of  Coear 
d'Aleue,  13  Idaho,  357,  90  Pac.  353.  See, 
also.  State  v.  Smith,  177  Mo.  69,  75  S.  W. 
625,  In  which  It  was  held  that  a  provision  in 
a  city  charter  requiring  the  owner  of  any 
land  charged  with  the  payment  of  a  special 
assessment  for  a  public  Improvement  to  file 
with  the  board  of  public  works  within  60 
days  from  the  date  of  the  Issuance  of  a  tax 
bill  therefor  a  written  statement  of  all  oiy 
jectlons  to  the  validity  of  such  tax  bill  for 
the  doing  of  the  work,  etc.,  and  that  In  any 
suit  on  such  tax  bill  no  objections  should  be 
pleaded  other  tban  those  set  out  In  the  ob- 
jections filed  with  the  board,  was  valid; 
and  that,  unless  such  objections  were  filed 
with  the  board  within  the  time  prescribed, 
suit  attacking  the  validity  of  the  aBseBBments 
could  not  be  maintained.  Reasonable  limi- 
tations regarding  the  time  within  which  ac- 
tions can  be  commenced  attacking  the  valid- 
ity of  special  assessments  for  public  improve- 
ments are  necessary.  To  meet  the  expenses 
of  such  improvements,  bonds  must  be  nego- 
tiated, and,  unless  there  Is  some  reasonable 
limit  within  which  actions  may  be  commenc- 
ed to  attack  assessments  levied  for  the  pur- 
pose of  liquidating  such  bonds  when  they* 
mature,  they  could  not  be  disposed  of  ad- 
vantageously, because  parties  purcbaalng 
would  never  know  when  an  action  might  be 
commenced  by  some  dissatisfied  taxpayer; 
and,  on  the  other  hand,  after  the  lapse  of 
the  statutory  period,  they  would  have  the 
right  to  presume  no  such  actions  could  be 
maintained,  and  their  rights  oogbt  to  be  pro- 
tected a  atetnte  which  fixes  a  time  within 
which  suite  must  be  commenced,  unless  it 
i  is  apparent  that  thereby  some  constitutional 
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light  of  tbe  taziMTer  bu  been  denied  or  in- 

Taded. 

The  case  at  bar  preaenta  a  Btrlklnc  ex- 
ample of  the  wisdom  of  section  46.  Accord- 
ing to  the  aTerments  of  the  complaint,  the 
plalntiCfa  at  all  times  had  notice  of  the  ateps 
being  taken  by  the  city  anthorltlM,  of  their 
refusal  to  consider  their  protests  and  ob- 
jections against  the  levy  of  any  assessment 
upon  their  property,  the  action  of  the  dty 
authorities  In  levying  snch  aBsesamenta,  and 
of  all  other  acts  of  which  they  complain,  ex- 
cept those  we  shall  notice  later,  and  yet,  with 
actual  knowledge  of  all  these  facts,  they  re- 
frained for  nearly  13  months  after  the  time 
expired  within  which,  according  to  the  provi- 
sions of  the  statute,  they  might  bring  an  ac- 
tion to  test  the  validity  of  the  assessment 
against  their  property,  from  commencing  any 
suit,  although  they  dalm  In  the  one  which 
they  now  seek  to  maintain  that  the  dty 
authorities  failed  to  comply  with  the  law 
with  respect  to  the  creation  of  a  sanitary 
sewer  district,  violated  the  law  In  not  pro- 
viding in  advance  such  details  and  speclflca- 
tlons  for  the  constmctlon  of  the  sewer  as 
would  enable  the  coat  thereof  to  be  ascer- 
tained In  advance,  practically  transgressed 
the  law  In  emy  respect,  and  that  their  prop- 
er^ was  virtually  confiscated  because  the 
amount  of  the  asBesaments.  was  greatly  In 
excess  of  the  bmeflts.  Certainly,  such  de- 
lay in  these  drcumstances.  Independent  of 
tbe  statute  fixing  the  period  within  which  ac- 
tions of  tbe  character  instituted  by  plafntifte 
must  be  commenced,  does  not  commend  their 
suit  to  the  favor  of  a  court  of  eguity.  Cits 
of  Denver  t.  Iliff,  88  Colo,  857.  80  Pac.  823. 

It  is  urged  that  the  section  of  tiie  statute 
prescribing  tbe  time  within  wblch  actions 
may  be  commenced  by  taxpayers  Is  unconstl- 
tational  because  only  30  days  Is  aUowed  for 
that  purpose.  (Hearly.  plalntlfEs  are  not  in 
a  position  to  urge  that  Question.  Th^  had 
notice  at  all  times  of  the  proceedings,  appear- 
ed and  filed  protosbi  in  the  preliminary 
stages,  knew  that  tbey  were  overruled,  and 
before  the  assessing  ordinance  was  passed 
again  filed  their  objections,  whlcb  were  also 
overruled,  and  of  which  they  had  knowledge. 
BO  that  they  cannot  successfully  complain 
that  the  period  prescribed  by  the  statute  did 
not  give  them  time  and  opportunity  to  In- 
stitute proceedings  to  modify  or  annul  the 
assessments  against  their  property.  Black- 
well  V.  Village  of  Ckeur  d'Alene,  supra. 

It  Is  also  ui^ed  that  the  limitation  sec- 
tion does  not  apply  because,  according  to  the 
averments  of  the  complaint,  the  dty  authori- 
ties had  no  Jurisdiction  to  levy  the  assess- 
ment of  which  plaintiffs  complain.  The  sec- 
tion prescribes  that  suits  based  upon  juris- 
dictional defects  shall  be  commenced  within 
80  days  after  the  wrongful  act  complained 
of,  "or  else  be  thereafter  perpetually  barred." 
The  want  of  jurlsdldlon  of  the  city  author- 
ities of  which  plaintiffs  complain  la  that 


st^  prescribed  by  the  act  und«  which 
they  proceeded  were  not  observed.  In  short, 
the  want  of  Jurisdiction  which  they  urge  Is 
based  upon  averments  with  respect  to  matters 
whldi  the  dty  athorltles  did  or  did  not  do, 
as  set  out  In  paragraph  11  of  their  com- 
plaint The  limitation  section  did  not  pre- 
vent them  from  presenting  such  questions 
at  the  proper  time  to  the  city  authorities  On 
the  contrary,  the  act  expressly  provides  for  a 
bearing  and  determination  of  objedlons  and 
complaints  by  the  dty  council  which  the 
property  owners  may  file  within  ttie  time 
prescribed  before  the  assessing  ordinance  Is 
irassed.  Sections  21  and  22.  According  to 
the  all^atlons  of  their  complaint,  the  plain- 
tiffs did  file  objections  and  complaints  with 
the  proper  authorities  covering  the  very  mat- 
ters they  rely  upon,  aB  set  out  In  paragraph 
11,  to  annul  the  assessments  npon  their  prop- 
erty. These  objections  were  overruled,  and 
the  assesBlng  ordinance  passed.  From  their 
own  statements,  then,  their  right  to  bring  an 
adlon  to  test  tbe  validity  of  the  asBesamoit 
against  their  property  based  npon  the  objec- 
tions and  complaints  presented  to  the  dty 
coundl  was  preserved.  City  of  Pueblo  v. 
Oolo.  Realty  Co.,  44  Colo.  690,  99  Pac.  318. 
But  the  right  to  bring  such  an  action  Is  regu- 
lated by  statute  with  respect  to  the  time 
when  It  must  be  Instituted,  so  that.  In  order 
to  avail  themBelves  of  Its  provisions,  the? 
must  comply  with  its  prerequisites.  1  Ab- 
bott's Municipal  Corporations,  92S.  Not  hav- 
ing Instituted  their  action  within  the  time 
prescribed,  they  are  now  precluded  from  at- 
tacking the  assessments  upon  grounds  em- 
braced m  the  objections  and  complaints  filed 
with  the  council,  and  to  this  extent  the  as- 
sessments muBt  therefore  be  regarded  as 
valid. 

Counsel  for  plaintiffs  contend  that  the  sec- 
tion limiting  the  time  within  which  an  action 
must  be  commenced  does  not  apply  for  the 
reason  It  appears  from  the  averments  of  the 
complaint  that  a  part  of  the  taxes  which  they 
now  seek  to  annul  is  fraudulent,  and  that 
the  frauds  perpetrated  in  the  construction 
of  tbe  sewer  were  only  unearthed  by  an  in- 
vestigating committee  of  tbe  council  a  short 
time  prior  to  the  bringing  of  this  action. 
The  alleged  frauds  did  not  excuse  the  plain- 
tiffs from  beginning  their  action  to  annul  tbe 
assessments  against  their  property  based  up- 
on tbe  other  allegations  of  the  complaint. 
Besides,  the  averments  with  respect  to  the 
alleged  frauds  and  the  time  they  were  dis- 
covered cannot  avail  plaintiffs,  for  a  reason 
which  will  appear  In  discussing  and  deter- 
mining the  final  ground  of  demurrer,  which 
challenges  the  right  of  plaintiffs  to  maintain 
their  action  In  the  absence  of  a  tender  of  the 
taxes  which  It  appears  are  legal,  or  which 
they  cannot  question.  Where  the  alleged  il- 
legal part  of  an  assesBment  Is  susceptible  of 
reasonable  ascertainment,  the  property  own- 
er will  not  be  permitted  to  maintain  an  ac- 
tion to  annul  the  alleged  Illegal  part  unless  be 
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first  pays  or  tenders  so  muA  of  ttietax  wldcb 
la  Talid,  or  cannot  ba  queationed,  aa  la  due 
and  payable.  Hallett  t.  U.  S.  Security  A 
Bond  Ga,  40  Colo.  281,  90  Ffte.  688:  City  of 
Denver  t.  Kennedy,  aupra.  ^e  proper  an- 
tfaoritlea  cannot  be  prevented  from  collecting 
taxes  regarding  wliich  tba«  la  or  can  be  no 
contest  by  lumping  them  wltb  thoae  whlcb 
are  contested,  and  In  such  drcumstancea  It  is 
not  anffldent  for  the  party  diallenglng  part 
of  a  tax  aa  Illegal  to  aay  that  he  la  ready 
and  willing  to  pay  whaterw  may  be  found 
due.  City  and  County  (tf  Denver  v.  Hallett 
(Colo.)  100  Paa  408. 

In  State  RaUnud  Tax  Gaaea,  92  U.  8.  67B, 
616,  28  L.  Ed.  668,  Which  Were  actions  bron^t 
to  restrain  the  collection  of  taxes,  for  the  rea- 
son that  they  were  ^ceeslTe.  Mr.  Justice 
MlUw,  In  the  course  of  the  opinion,  said: 
**Bnt  there  la  another  principle  of  equitable 
Jurisprudence  which  forbids  In  thrae  cases 
the  interference  by  a  court  of  diancery  In 
favor  of  complalnanta.  It  Is  that  universal 
rule  which  requires  that  he  who  aeeka  equity 
at  the  hands  of  the  court  must  flrat  do  equity. 
*  *  *  Before  complalnanta  seek  the  aid 
of  the  court  to  be  relieved  of  the  enxaalve 
tax,  they  should  pay  what  Is  due.  Before 
they  ask  equitable  relief,  they  should  do  that . 
Justice  which  Is  necessary  to  «uble  the  court 
to  hear  tbem.  It  is  a  profitable  thing  for 
corporations  or  Individuals  whose  taxes  are 
very  large  to  obtain  a  iffdimluary  injunction 
as  to  all  their  tax^  contest  the  case  "Qirough 
several  years'  litigation,  and,  when  in  the 
end  It  Is  found  that  but  a  small  part  of  the 
taxes  should  be  permanently  enjoined,  aub- 
mlt  to  pay  tbe  balance.  This  hi  not  equity. 
It  is  In  direct  violation  of  the  first  principles 
of  equity  Jurisdiction.  It  Is  not  sufilclent  to 
say  In  the  bill  that  they  are  ready  and  will- 
lug  to  pay  whatever  may  be  found  due. 
They  must  Qrst  pay  what  is  conceded  to  be 
due,  or  what  can  be  seen  to  be  due  on  tbe 
face  of  the  bill,  or  be  shown  by  affidavits, 
whether  conceded  or  not,  before  the  prelimi- 
nary Injunction  should  be  granted.  The  state 
Is  not  to  be  thus  tied  up  as  to  that  of  which 
there  Is  no  contest  by  lumping  it  with  that 
which  Is  really  contested."  The  paragraph 
of  the  syllabus  to  this  case  touching  this 
question  says:  "No  injunction,  preliminary 
or  final,  can  be  granted  to  stay  collection  of 
taxes  until  It  Is  shown  that  all  the  taxes  con- 
ceded to  be  due,  or  which  the  court  can  see 
ought  to  be  paid,  or  which  can  be  shown  to 
be  due  by  affidavits,  have  been  paid  or  ten- 
dered without  demanding  a  receipt  In  full." 
A  further  authority  on  this  subject  Is  Peo- 
ple's National  Bank  v.  Marye,  191  U.  S.  272. 
24  Sup.  Ct.  68,  48  Ix  Bd.  180. 

Counsel  for  plalntllFs  urge  that  they  are 
excused  from  pleading  any  tender  for  two 
reasons:  (1)  That  the  frauds  allied  Invali- 
date the  entire  assessment;  and  (2)  that  they 
cannot  ascertain  what  part  of  tbe  taxes  as- 
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aessed  against  their  property  they  may  be  re- 
quired to  pay.  The  alleged  Illegal  acts  of  the 
city  aothorltleB  In  Inclndbig  Iteou  In  the  a»- 
sessmuLt  which  they  had  no  authority  to 
Include  did  not  rrader  the  entire  aasessmoit 
void,  when  It  appears  that  the  alleged  ill^al 
charges  can  be  segregated  from  those  that 
are  l^al.  or  which  tbe  plalntlfla,  by  reastm 
of  their  failure  to  commence  an  action  within 
the  statutory  period,  are  now  precluded  tcom 
contesting.  City  and  County  of  Denver  t. 
Hallett,  aupra.  Tba  alleged  lll^al  items 
are  set  forth  with  great  particularity  as  to 
amounts  and  details  by  the  plaintiffs  In  tlieir 
complaint,  and  hence  they  could  have  ascer- 
tained with  reasonable  certainty  what  part 
they  claimed  to  be  fraudulent  In  other 
words,  according  to  tbe  averments  of  their 
complaint,  the  total  amount  of  the  allied  il- 
legal lt«ns  charged  in  tbe  assessment  of 
which  th^  say  they  had  no  knowledge  nndl 
a  short  time  before  Oieir  action  was  com- 
menced can  be  ascertained  with  reasonable 
certainty.  It  follows  therefore,  under  our 
previous  decisions,  that  In  ordor  to  state 
a  cause  of  action  to  test  the  validity  of  the 
Items  which  they  say  are  111^^  and  fravdn- 
lent,  they  must  allege  a  payment  or  tender 
to  the  proper  authorities  of  so  much  of  the 
taxes  assessed  against  them,  due  and  payable, 
as  they  are  now  precluded  from  ccmtestlng. 
We  do  not  determine,  however,  that  the  Il- 
legal chafes  which  th^  say  were  unearthed 
by  the  investigation  of  a  committee  ai^int- 
ed  by  the  council  are,  In  law,  fraudulmt,  or 
not  properly  chai^eable  In  the  assessment 
made  by  the  council,  but  merely  hold  that 
plalntlfTs,  in  order  to  state  a  case  entitling 
them  to  have  this  matter  considered,  must 
allege  a  tender  or  payment  of  such  part  of 
the  taxes  due  and  payable,  as  disclosed 
their  complaint,  as  they  are  now  foreclosed 
from  questioning. 

The  Judgment  of  the  district  court  In  each 
case  Is  affirmed. 

Affirmed. 

056  CaL  W) 

SHUI/rZ  et  at  T.  REDONDO  IMPBOVS- 
MBNT  GO.  et  al.   OU  A.  2.288.) 
(Supreme  Court  of  California.   Nov.  4.  190a> 

1.  AFPXAi,  AVD  Brbos  (|  848*)  —  QuBsnom 

RBVIBWABUB— IlOf ATEEIAX.  QUBSTIORB. 

Where  the  court  found  for  pleiDtiff  on  two 
grounds,  and  the  finding  on  one  ground  Justified 
the  judgment,  the  questitHi  whether  the  ottier 
ground  was  snffldent  need  not  be  consldnred  on 
appeal. 

[Eid.  Note^For  other  eaaea.  see  Appeal  sad 
Error.  Cent  Dig.  {  8S88;  Dec.  Dig.  |  848.*] 

2.  Tehdob  and  Pcbcraseb  (I  841*)— Optxov 

CONTBACT  —  PBAUDULERT  BJEPSESKIITAniOlia 

—EviDENCB—"  Alley," 

Where,  in  an  action  for  the  compeosatioB 
paid  for  options  to  purchase  real  estate  on  tlw 
ground  that  plaiotis  was  induced  by  mlsrepre- 
sentations  to  accept  the  options  and  pay  the  con- 
sideratloD,  tbe  evidence  showed  that  defendant 
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represented  to  plaintiff  that  the  premiseB  were 
bonnded  by  alleys,  that  plaintiiE  andentood  that 
the  alleys  were  public  alleys,  that  the  represen- 
tations were  false  because  there  was  Imt  the  un- 
executed intention  to  mabe  the  land  private 
alleys,  a  finding  that  defendant  falsely  repre- 
sented that  the  premises  were  bounded  br  pub- 
lic allej^  was  justified'  the  word  "alley,  when 
used  without  qualification  and  applied  to  sub- 
division  of  land  Into  lots,  ordlnanly  meaning  a 
public  alley. 

[£d.  Note.— For  other  cases,  see  Vendor  and 
Farchaser,  Dea  Dig.  i  341;* 

Fbr  other  definitions,  see  Words  ood  Phrases, 
VOL  1,  pp.  341-343 ;  vol.  8,  p.  7573.] 

S.  DkDICATIOW  (8  1&*)— PBIVATB  AXXBYS. 

Where  the  owner  of  land  sold  a  lot  accord- 
ing to  a  map  which  showed,  adjoining  the  lot 
sold,  two  narrow  strips  marked  "lot  A"  and 
"lot  C"  the  onezecuted  intention  of  the  owner 
to  make  these  strips  private  alleys  for  the  ose 
of  the  pnrchasers  of  lots  does  not  constitute  a 
dedication  of  the  strips  as  private  alleys. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dlff.  K  86,  37-47;  Dec.  Dig.  |  m* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2.  pp.  1808-1918;  voL  8,  pp.  7629.  7630.] 

4.  Tbrdob  and  Pdbohabbb  a  84*)— Validitt 
OF  Contract  —  Mibbkpbesentations  —  Ma- 

TBBIALITT. 

A  false  representation  by  a  vendor  tliat  the 
premises  are  bounded  by  public  alleys  is  a  ma- 
terial one,  where  the  evidence  shows  that  the 
existence  of  public  alleys  would  increase  the 
value  of  the  premises  to  the  extent  of  one-half. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  39 ;  Dec:  Dig.  I  84.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Curtis  D.  Wilbur, 
Judge. 

Action  by  James  Sbultz  and  another 
against  the  Redondo  Improvement  Company 
and  another.  From  a  Judgment  for  plain- 
tUte  and  from  an  order  denying  a  new  trial, 
defendants  app^il.  Affirmed. 

OlbwHi,  Traak,  Dana  &  Omtcdier,  tat  ap- 
pdlantB.  Gray,  Barker  A  Bowen,  for  re- 
spondents. 

SHAW,  3.  The  plalntllTs  sued  to  recover 
the  Bum  of  ^,825.25  paid  by  tbem  to  the 
Bedondo  Improvement  Company  as  the  con- 
sideration for  two  options  to  purchase  a 
tract  of  land  belonging  to  said  company. 
The  Judgment  was  in  favor  of  the  plalntifTs. 
The  defendants  appeal  from  the  Judgment 
and  from  an  order  dooylng  tb^  motion  for 
a  new  trial. 

The  first  contract  was  executed  on  July  10, 
1905.  It  stated  that  the  Bedondo  Improve- 
muit  Company  thereby  granted  to  the  plain- 
tiffs. In  consideration  of  $5,443.75,  then  paid, 
the  option  to  purchaae  at  any  time  within 
six  months  the  lot  In  question,  at  the  price 
of  $16344.65.  This  price  wag  to  be  paid,  if 
the  option  was  accepted,  by  applying  there- 
on the  amount  paid  as  a  consideration  for 
the  optlni,  and  by  paying  a  like  amount  six 
months  from  the  date  of  the  cation,  and  a 
third  like  amount  at  a  period  not  naided; 
the  last  payment  to  be  secured  by  morls;age 
on  the  property.    If  the  option  was  not  ac- 


cepted, the  consideration  paid  therefor  was 
to  be  retained  by  the  seller  as  the  consid- 
eration for  granting  the  option.  The  second 
option  was  similar  In  form,  except  that  it 
was  dated  January  10,  1906,  six  months  aft- 
er the  first  option,  that  the  oouelderatlon 
was  $381.50,  and  that  It  should  be  exercised 
within  six  months  from  Its  date,  and  that 
the  price  was  $11,282.40.  The  $381.50  paid 
as  the  consideration  of  this  option  was  the 
Interest  which  had  then  accrued  upon  the 
unpaid  portion  of  the  price  expressed  in  the 
first  option.  The  price  named  In  the  sec- 
ond option,  it  will  be  observed,  was  made  up 
of  the  $381.50  accrued  Interest  and  the  two 
payments  of  $5,443.75  each,  constituting  the 
unpaid  portion  of  the  price  named  In  the 
first  option.  It  is  quite  obvious  that  the  sec- 
ond option  was,  In  effect,  a  mere  renewal 
or  extension  of  the  first  option,  and  that  the 
$5,443.75,  paid  aa  the  consideration  for  the 
first  option  was  understood  to  l>e  a  part  of 
the  price  for  the  sale  of  the  lota 

The  grounds  upon  which  the  plaintiffs 
claim  the  right  to  recover  the  consideration 
paid  for  the  options  are  two:  Flrat,  that  the 
agreements  are  Illegal  because  the  tract  to  be 
sold  was  a  part  of  a  subdivision  of  lots  In- 
tended for  sale^  and  that  at  the  time  of  the 
execution  of  the  options  the  map  of  the  subdi- 
vision had  not  been  recorded  or  officially  ap- 
proved, as  required  by  the  statutes  of  1893 
and  1901  (St  1893,  p.  96,  c.  80 ;  St  1901,  p. 
288.  c.  124) ;  second,  that  the  plaintiffs  were  In- 
duced to  accept  the  options  and  pay  the  con- 
siderations therefor  by  material  false  repre- 
sentations made  to  them  by  the  defendants  to 
induce  plaintiffs  to  enter  Into  the  contracts 
and  pay  the  mon^.  A  large  part  of  the 
briefs  of  counsel  Is  devoted  to  the  dlscuB- 
alon  of  the  flrst-mentloned  ground,  and  of 
the  validity  and  effect  of  the  statutes  rfr 
ferred  to,  as  applied  to  the  particular  map 
in  question.  We  do  not  find  It  necessary 
to  take  up  this  branch  of  the  case.  The 
court  fonnd  in  favor  of  the  plaintiffs  on  both 
grounds,  and  It  -  is  clear  that  the  findings 
upon  the  second  ground  atrave  stated  are 
sufficient  to  support  the  Judgment  In  that 
event  It  la  Immaterial  whether  the  first 
ground  is  well  taken  or  not 

The  first  contract  described  the  property 
as  "lot  6,"  block  216  of  Redondo  Beach 
town-site,  as  per  map  recorded  at  page  1, 
book  39,  miscellaneous  records  of  Los  Ange- 
les county.  The  statement  that  the  nuip  re- 
corded at  page  1,  bodk  89,  showed  any  lot  S 
or  block  216  was  erroneous.  The  map  of  Be- 
dondo Beach  town-site  was  recorded  on 
April  21,  1889.  It  did  not  Show  any  block 
216.  The  block  now  designated  as  216  was 
shown  thereon  as  an  Irregular  shaped  tract, 
some  640  feet  long  and  from  83  to  227  feet 
wid^  and  it  was  not  numbered,  lettered,  or 
desisted  upon  that  map  In  any  way  except 
by  twundary  lines.   A  map  was  exhibited  to 
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the  plaintiffs  by  the  defendants  at  the  Ume 
this  option  was  made,  showing  a  subdlvlidon 
of  this  tract  Into  23  lota,  designating  the 
tract  as  blodc  216  of  the  town-site  of  Re- 
dondo  Beadi,  and  stating  that  the  Bedondo 
Improvement  Company  had  caused  It  to  be 
surveyed  and  platted.  Upon  this  map  lot  S 
was  diown  as  a  lot  50  feet  wide  extending 
across  the  blo<ft  abont  midway  thereof,  with 
a  narrow  strip  some  20  feet  wide,  In  ap- 
pearance like  an  alley,  bounding  It  on  the 
west  end,  and  a  similar  narrow  lot  bounding 
it  on  the  south  side,  marked,  respectlTely.  as 
"lot  A"  and  "lot  C."  This  map  was  re- 
corded on  August  S,  1906,  In  book  7  of  maps, 
at  page  150.  The  second  option,  which  was 
executed  after  the  recording  of  this  map, 
dwcrlbed  the  property  as  "lot  6,  block  216, 
of  Redondo  Beach  townslte,  as  per  map  re- 
corded In  book  7  of  maps,  page  150."  The 
first  contract,  tf  taken  alone  and  without  aid 
from  the  unrecorded  map  then  exhibited  to 
the  plaintiffs,  would  be  void  because  of  the 
uncertainty  in  the  description ;  the  map 
therein  referred  to  containing  no  block  or  lot 
answering  the  description  there  given.  The 
court  found  that  It  was  uncertain  for  this 
reason.  It  may  be  conceded  that.  If  the 
map  subsequently  recorded  was  taken  Into 
consideration,  the  uncertainty  might  have 
been  removed,  and  that,  perhaps,  it  would 
not  be  fatal  to  the  validity  of  the  contract; 
but,  in  view  of  the  ground  upon  which  we 
hold  the  ;|udgment  Is  supported,  it  is  not  nec- 
essary to  consider  this  question. 

The  court  made  its  findings:  That,  at  the 
time  of  the  execution  of  the  first  option,  the 
defendants  falsely  represented  to  the  plain- 
tiffs that  lot  5  was  bounded  In  the  rear  by  an 
alley ;  that  a  public  alley  also  extended  along 
the  entire  length  of  one  side  of  the  lot ;  that 
plaintiffs  believed  the  said  representations 
to  be  true  and  did  not  discover  the  contrary 
until  June  12, 1906 ;  that  because  of  such  be- 
lief they  were  induced  to  pay  the  sum  of 
$5,44S.7G  for  the  first  option  and  the  further 
sum  of  $381.50  for  the  second  option;  that 
the  said  representations  were  false;  and 
that  there  were  In  fact  no  alleys  bounding 
said  lot.  Each  plaintiff -testified  that  the  de- 
fendant AInsworth,  who  was  acting  for  his 
codefendant  in  the  transaction,  made  the 
representations  substantially  as  the '  court 
found  they  had  been  made.  It  was  not 
claimed  that  there  was  any  public  alley  ad- 
joining or  bounding  the  lot.  AInsworth  testi- 
fied that  the  two  strips  of  land  bounding  the 
lot  were  marked  respectively  "lot  A"  and 
"lot  C"  In  order  to  withhold  them  from  dedi- 
cation as  public  alleys,  and  that  It  was  the  in- 
tention to  make  them  private  alleys  for  the 
use  of  the  purchasers  of  lots  in  the  subdivl- 
glon.  There  was  no  evidence  that  any  instru- 
ment making  such  dedication  had  even  been 
executed,  nor  'Is  It  claimed  that  any  such  dedi- 
cation has  been  In  fact  made.  An  unexecuted 


Intention  ot  tbls  character  would  not  be  anffl- 
dent  to  constitute  a  dedication  of  these  strips 
of  land  as  prlTa<»  alleys  or  ways.  The  evi- 
dence is  ample  to  show  that  plalntlCRs  were 
Justified  in  understanding  the  statements  of 
AInsworth  to  mean  that  the  strips  in  question 
were  public  alleys.  The  word  "alley,"  when 
used  without  qualification  and  applied  to  a 
map  or  anbdlvlslon  of  land  into  lots  which 
are  offered  for  sale,  ordinarily  means  a  pub- 
lic alley.  The  testimony  of  ttie  plaintiffs  la 
that  they  so  understood  it  in  this  case,  and 
that  their  action  was  induced  by  that  un- 
derstanding. There  is  no  merit  in  the  con- 
tention that  the  presence  of  a  public  alley 
would  not  materially  enhance  the  value  of 
the  lot  T^e  evidence  was  to  the  effect  tiiat 
it  would  increase  Its  value  to  the  extent  of 
one-half.  The  represmtatlon  was  <dearl7 
materlaL 

The  judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  ANGEL- 
LOTTI,  J.;  SLOSS,  J.;  LORIGAN,  J.t 
MELVIN,  X 


(156  Cal.  4H> 
GBimSON  T.  6RIERS0N.  (S.  F.  6,125.) 
(Supreme  Court  of  California.    Nov.  2,  1000.> 

1.  DIVOBCE  ii  93*)— DlSEKTION— COICFXAINT. 

A  complaint,  in  an  action  for  divorce  for 
desertion,  vmich  alleges  that  on  or  about  a  desig- 
nated date  defendant  "willfnlly  and  without 
cause  deserted  and  abandoned  plaintiff,  and  bas 
continued  to  iive  separate  and  apart  from  plain- 
tiff against  her  will  and  without  her  consent," 
sufficiently  alleges  continuance  of  the  desertion 
to  the  time  of  tbe  filing  of  the  complaint,  as 
against  a  demurrer  without  an  all^ation  tliat 
the  desertion  lasted  l<uger  than  tbe  zeasonable 
period  mentioned  in  Ctv.  Code,  1 124. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  S  303 ;  Dec.  Dig.  |  93.«] 

2.  DivoKCB  (J  93*)— Desebtion— Gomplahit. 

The  complaint  also  sufficiently  cbaned  that 
defendant  remained  away  from  plaintiff  with- 
out sufficient  cause,  because  the  words  "willfully 
and  without  cause''  modify  the  words  "has  con- 
tinued to  live,"  as  well  as  the  words  "deserted 
and  abandoned." 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  303;  Dec.  Dig.  S  93.*] 

3.  DivoECE  (8  27*)— Desebtion— Acts  Consti- 
tuting. 

It  is  not  necessary  that  the  husband  should 
entertain,  in  connection  with  his  acts  of  cmel^, 
any  settled  purpose  to  drive  his  wife  from  hinit 
bnt  it  is  enough  where  such  is  the  natural  con- 
sequence of  bis  acts. 

[Ed.  Note.— For  other  cases,  see  Dlvoioai  dent. 
Dig.  fi§  62-^;  Dec.  Dig.  S  27.*] 

4.  DivoBOE  (§  93*)— Gbounds— Habitoai.  If- 

TEMPERANCE—ElXTBEMB  Cb17HI£.TT. 

Habitual  intemperance  and  extreme  cruel- 
ty are  separate  grounds  of  divorce,  and  the 
pleading  of  instances  of  voluntary  intoxication, 
in  connection  with  other  matters,  as  constituting 
acts  of  cruelty  cannot,  in  tlie  absence  of  a  find- 
ing of  cruelty,  be  regarded  as  a  sufficient  allega- 
tion of  a  canse  of  action  for  habitual  intemper- 
ance. 

[Ed.  Note.— For  other  cases,  see  Dlvoreet  Osnt* 
Dig.  S  297;  Dec.  Dig.  S  93.*] 
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&  DIVOBCB   (I    93*)  —  GBOUNDft  —  BXIBBHK 

Cbubltt— Coiipuim:. 

A  compIaiDt,  in  an  action  for  divorce  on  tbe 
crouod  of  extreme  cruelty,  which  contain*  alle- 
Cations  of  ezceuive  drinking  of  liqnor,  coupled 
with  other  acts  which,  in  themselvea,  amount  to 
extreme  cmeltyi  states  a  cause  of  action  for  ex- 
treme craelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  GenL 
Dig.  I  800:  l>ec.  Dig.  i  93.*] 

-61  DIVOBCB  (I  03*)— EXTBSUK  GB1IELTr-<;01C- 
FUINT— IlfUATSBIAI.  AUfOATIONS. 

The  allegation  in  the  complaint,  in  an  ac- 
tion by  a  wife  for  divorce  on  the  ground  of  ez- 
tzeme  cruelty,  that  defendant  is  a  highly  nervous 
«nd  ezeltalM  nan  is  immaterial;  for  all  men, 
whether  nervous  or  otherwise,  must  treat  their 
wives  decently. 

[Ed.  Mote.— For  other  cases,  eee  Divorce,  C9ent 
Dti.  i  800;  Dea  Dig.  1  83.*] 

Department  2.  Appeal  from  Superior  Court, 
-Santa  data  Concty;  M.  H.  Hyland,  Judge. 

Action  by  Oarrle  Forrest  Grlerson  against 
James  Lonis  Oxteraon.  From  an  Interlocn- 
tOTj  judgment  of  divorce,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Julian  H.  Blddle,  for  appellant  Will  M. 
Begga,  for  req^ondenL 

MBiliTIN,  J.  This  is  def^ndanf I  appeal 
from  an  tnterlocuti»y  Judgment  of  divorce, 
and  from  the  order  denying  the  motion  for 
a  new  trial.  The  judgment  was  in  favor 
of  plaintiff  upon  two  causes  of  action,  the 
first  for  desertion  and  the  second  for  ex- 
treme cmel^.  Appellant  urges  as  grounds 
for  reversal,  first,  that  the  demnrrer  was  im- 
properly overruled;  second,  that  the  findings 
are  not  supported  by  the  evidence.  The  first 
cause  of  action  Is  briefly,  but  we  think  ful- 
ly, stated.  The  gist  of  it  is  In  the  following 
language:  ''That  on  or  about  the  let  day  of 
July,  A.  D.  1904,  the  said  defendant,  disre- 
garding the  solemnity  of  his  marriage  vow 
willfully  and  without  cause,  deserted  and 
abandoned  plaintiff,  and  has  continued  to 
live  separate  and  apart  from  plaintiff,  against 
ber  will,  and  without  ber  consent"  We 
find  no  merit  In  the  theory  that  the  plead- 
ing falls  to  assert  bow  long  the  desertion 
continued.  The  language  quoted  means, 
when  fairly  Interpreted,  that  the  desertion, 
dating  from  about  July  1,  1904,  continued 
to  the  time  of  the  filing  of  the  complaint 
It  can  mean  nothing  else,  and  would  be 
given  no  additional  force  If  words  had  been 
appended  to  the  effect  that  the  desertion 
lasted  longer  than  the  reasonable  period 
mentioned  In  section  124  of  the  Civil  Code. 
Nor  was  It  necessary  that  the  pleading 
should  contain  an  added  averment  that  In 
the  abandonment  of  the  plaintiff  defend- 
ant remained  away  from  ber  without  suffi- 
cient cause,  because  the  words  "willfully 
and  without  cause"  In  the  quoted  paragraph 
of  the  complaint  clearly  modify  the  words 


"has  continued  to  lire"  as  wall  as  the  verba 
"deserted"  and  ''abandoned." 

Appellant's  counsel  cites  McVlckar  v.  Me- 
Vlckar,  46  N.  J.  Eq.  490,  19  Atl.  249.  19  Am. 
St  Rep.  437.  to  support  the  view,  which  he 
apparently  holds,  tbat  unless  a  defendant's 
acts  of  cruelty  show  an  Intention  upon  his 
part  to  drive  bis  wife  from  the  home,  he  may 
cure  the  results  of  a  milder  degree  of  cruel- 
ty, although  it  was  sufflclent  to  send  her 
Into  temporary  exile,  by  urging  ber  to  re- 
turn  to  him.  There  is  an  expression  In  the 
closing  paragraph  of  the  learned  vice  chan- 
cellor's opinion  in  ttiat  ease  which,  at  first 
glance,  irflght  be  taken  as  a  statement  of 
such  a  rule.  Closer  examination  of  the  case, 
however,  will  bring  to  mind  the  fact  tbat 
the  writer  of  the  <^inion  was  discussing 
the  duty  of  *the  offending  party  in  seeUi^ 
reconciliation,  tf  he  would  escape  the  con- 
clusion that  bis  wife  lived  separate  and 
apart  from  him  by  bis  own  desire.  There 
Is  nothing  in  that  opinion,  however,  which 
supports  the  theory  that  the  wife  must  in 
every  case  accept  the  advances  of  her  hus- 
band. But  even  if  there  were  such  a  rule.  It 
would  have  no  application  here,  for  the 
court  below  found  in  this  case  that  the  hus- 
band's conduct  amounted  to  desertion,  and, 
as  was  said,  In  McVlckar  v.  McVlckar,  su- 
pra, it  is  not  necessary  "that  &e  husband 
should  entertain,  In  connection  with  his  acts 
of  cruelty,  any  settled  purpose  to  drive  his 
wife  from  him.  It  Is  enough  if  such  la  the 
natural  consequence  of  his  acts."  The  court 
having  found,  in  effect  that  his  cruelty  was 
(to  quote  again  from  McVlckar  v.  McVlckar) 
of  such  "Intensity  as  to  amount  to  deser- 
tion," It  is  unnecessary  for  us  further  to  dis- 
cuss the  rule  which  seems  to  exist  In  New 
Jersey  when  'the  cruelty  Justifies  merely  tem- 
porary absence  on  the  part  of  the  wife. 

There  was  a  demurrer  to  the  second  count 
of  the  complaint  on  the  ground  that  two 
causes  of  action,  one  for  habitual  Intemp- 
erance, and  the  other  for  extreme  cruelty, 
are  improperly  united.  Haskell  r.  Haskell, 
54  Cal.  263,  is  cited  In  the  brief  to  support 
the  statement  that  "Intemperance  cannot  be 
pleaded  to  support  cruelty."  Such  Is  not  the 
doctrine  of  tbat  case.  It  was  there  held  that 
"habitual  intemperance"  and  "extreme  cruel- 
ty" are  separate  grounds  of  divorce,  and  that 
the  pleading  of  certain  Instances  of  volun- 
tary Intozlcallon  In  connection  with  other 
matters  as  constituting  acta  of  cruelty  can- 
not, In  the  absence  of  a  finding  of  cruelty 
by  the  court  of  trial,  be  regarded  as  a  suf- 
ficient allegation  of  a  cause  of  action  for 
habitual  Intemperance.  The  second  count 
contains  allegations  of  excessive  drinking  of 
liquor,  coupled  with  other  acts  which,  in 
themselves,  would  amount  to  extreme  cruel- 
ty. Delatour  v.  Mackay,  130  CaL  621,  78 
Pac.  454,  This  part  of  the  complaint  Is  ob- 
viously drawn  with  the  design  of  charging, 
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and  ir«  think  It  dOM  eleail7  allege,  a  cause 
of  action  for  eztreme  erndty.  The  denrar> 
rer  to  the  aecond  count  was  properly  over- 
ruled. 

The  findings  that  on  varlouB  OGcaalons  de- 
fendant qpoke  harshly  to  plalntUf,  and  that 
plaintiff  bdlered  h«  life  to  tw  In  dangn*, 
are  anffldently  sustained  by  the  testimony 
of  plaintiff  supported  b7  that  of  her  brother>> 
In-law.  The  force  of  the  letter's  corrobora- 
tl<m  Is  not  brotoi  In  the  least  by  his  testi- 
mony: *Ter80nally  I  hare  never  seoa  him 
(defendant)  In  a  mood  to  hnrt  any  one." 
This  statement  Immediately  following  the 
declaration  that  the  witness  had  Aerer  seen 
the  appellant  with  a  deadly  weapon  obvious- 
ly meant  that  Mr.  Downing  had  nerer  se«i 
Orlexson  ready  to  perform  any  act  of  per* 
sonal  Tloleuce;  but  that  the  latter  did  speak 
harshly  to  his  wife,  and  that  Bfrs.  Orlerson 
was  afraid  of  lilm,  are  facta  ttat  may  be 
derived  from  the  testimony  of  both  wit- 
nesses. 

An>caiant%  counsd  calls  our  attention  to 
the  omtoslon  of  the  superior  court  to  find  <m 
paragraph  6  of  the  comjirialnt  That  para- 
^ph  la  aa  follows:  "That  the  defendant  Is 
a  highly  norrous  and  esdtable  man,  fre- 
quently drinks,  and  when  In  that  condition 
is  dai^^ns.  Bald  dtfoidant  has  so  fre- 
quently threatened  to  kill  plaintiff  and  the 
said  chUd  that  plalntur  la  afiald  that  he 
will  carry  said  threat  Into  execution.*'  The 
court  apedfleally  found  that  it  was  not  true 
that  defendant  threatened  to  kill  his  wife 
or  child,  and  this  Is,  of  course,  a  finding  ad- 
verse to  the  allegation  that  she  was  afraid 
he  would  carry  sold  threat  Into  aecutlon. 
Obvloudy  plaintiff  could  not  be  afraid  that 
an  unuttered  threat  would  be  executed.  The 
court  ftinnd  In  accordance  with  nearly  all 
of  the  substantial  allegations  of  a  preceding 
paragraph  of  the  complaint  *^at  frequent- 
ly •••  ttie  defendant  would  become 
intoxicated,  and  would  letA  around  the  yard 
and  house  so  that  neighbors  and  strangers 
could  see  his  condition,"  and  "that  on  many 
occasions  the  d^ndant,  while  intoxicated, 
would  lie  down  In  the  house  wlUi  his  pipe 
in  his  mouth,  and  while  the  pipe  was  lit 
and  full  of  live  coals,  the  defendant  would 
go  to  Bleep,  tiiereby  endangering  plaintiff's 
life,  and  the  home  and  properly  of  the  pax- 
tles  hereto."  These  findings  seem  to  cover 
all  the  other  allegatlonB  of  paragraph  6  ex- 
cept, perhaps,  the  one  that  "defendant  is 
a  h^hly  nervous  and  excitable  man,"  and 
that,  we  think,  was  an  immaterial  allega- 
tion. The  obligation  Is  npou  all  men,  wheth- 
er tbey  be  nervous,  phlegmatic,  excitable,  or 
habitually  calm  to  treat  their  wives  decmt' 
ly.  While  courts  might  in  some  cases,  be  in- 
clined to  show  more  charity  towards  nerv- 
ous, excitable  men  ttian  towards  others  less 
mercurial  of  temperammt,  we  think  ttiat  these 
characteristics,  when  alleged  as  In  ttiis  com- 
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plainly  would  neither  tntoudtf  nor  oeuae 
the  defendant's  acts. 
The  Judgment  and  <H:der  are  affirmed. 

We  concur:  HmNSHAW,  J.;  LOBIOAN,  J. 


(IBB  CaL  4U) 

PASS  SCHOOL  DIST.  07  LOS  ANOELES 
COUNTY  T.  HOLLYWOOD  CITY  SCHOOL 
DIST.  OF  LOS  ANGBLKS  COUNTY.  (L. 
A.  2,296.) 

(Sn^eme  Court  of  California.    Nov.  1.  190^. 
Behearing  Denied  Deb  1,  U09.) 

1.  SoHoou  AND  School  Dibtuois  (|  82*) — 
Natitbk— Division,  Charge  ob  Aboutioh— 
PowBB  or  Lbgislatcbb. 

School  districta  of  California,  being  pnUlc 
quasi  manicipal  corporations,  subject  to  conati- 
tutiooal  limitatloas,  the  power  of  the  LegislatBie 
over  them  is  plenaiy,  &nd  It  may  divide,  change, 
or  abolish  them  at  pleasure. 

I  EM.  Note.— For  other  cases,  see  Schools  and 
School  Districta,  Cent  Dig.  |  M;  Dee.  Dig.  1 
82.*) 

2.  Schools  aru  School  IMsmcTs  ({  41*>— 
Altsbatior  or  Boundabt  —  Etfect  on 
Pbofebtt  Riohtb. 

By  the  annexation  of  land  belonging  to  a 
school  district  to  a  city  and  a  city  school  dis- 
trict, which  by  virtne  of  Pol.  Code,  {  157^ 
sprang  at  the  same  time  into  existence,  the  pow- 
er of  the  first-named  district  to  use  the  prop- 
erty for  school  purposes  ended,  and  the  legal 
title  passed  to  the  tmstees  of  the  new  district, 
since  under  section  1617  the  management  and 
control  of  school  property  within  their  districts 
is  vested  in  the  trustees  of  the  district 

gBd.  Note.— For  other  cases,  see  Schools  and 
^^^ool  Districts,  Cent  Dig.  |  72;  Dee.  Dlg^  1 

8.  Schools  and  Souool  DierrBiors  41*)— 

Division— Pbopebtt— Debts. 

While  the  Leglslatore  may  provide  for  the 
division  of  the  property  of  a  Khool  district  and 
the  apportionment  the  debts  of  the  old  coi^ 
poration,  when  a  portion  of  Its  territory  and 
public  property  are  transferred  to  the  Jurisdic- 
tion of  another  corporation,  in  the  absence  of 
such  pTovIdon,  the  common-law  mle  obtains 
which  leaves  the  property  where  It  Is  found,  and 
the  debt  on  the  original  debtor. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S  72;  Dec  Dig.  | 
41.*] 

C  CONSTITunOKAL  LAW  ffi  2re*)— DtIB  PBO- 

OBBS  or  Law— Division  or  School  Dibibiot 

— Tbansveb  or  Pbopxbtt. 

The  division  of  a  school  district  by  the  Leg- 
islature and  the  transfer  of  part  of  the  property 
to  a  new  district  is  not  a  taking  of  property 
without  due  process  of  law ;  the  state  being  the 
beneficial  owner,  and  the  transfer  amounting 
merely  to  the  naming  of  new  trostees. 

[Ed.  Note.— For  other  cases,  see  GooBtitatioa- 
al  Law,  Dec  Dig.  I  27&«] 

Department  2.  .^ipeal  from  Snperlw 
Court,  Los  Angeles  County;  N.  p.  Gmr^, 
Judge. 

Actkm  tbe  Pass  Sdiool  IMstrlct  of  Lob 
Angeles  Oounty  against  the  Hollywood  City 
School  District  of  Los  Angeles  County.  From 
a  judgment  for  defendant,  and  from  an  or- 
der denying  a  new  trial,  plalntlfl  ajq^ealB. 
Afllrmed. 


•For  other  eases  see  sasw  topio  aifl  asetlDn  NUHBBB  la  Deo.  *  Am.  Diss.  IHT  to  data^  *  Raportar  ladaias 
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W.  Gole,  for  appelant.  Bobert  Toanr,  for 
reuMJndent. 

HENSHAW,  X  This  action  was  bronght 
to  QOiet  title  to  a  piece  of  land  and  the 
«choolhonBe  thereon  formerly  within  the  lim- 
its of  plaintiff  school  district  and  nsed  by  the 
■district  for  public  school  purposes.  Jndg- 
ment  passed  for  defendant  school  district, 
and  from  that  Judgment  and  from  the  order 
■denying  its  motion  for  a  new  trial  plaintiff 
amwalB. 

The  facts  are  stlpnlated,  snbject,  as  to 
-some  of  them,  to  objections  touching  their  ad- 
mlsslbnity.  From  these  facts  it  appears  that 
plaintiff  tot  many  years  post  has  been  and 
still  is  a  school  district  of  Los  Angeles  coun- 
ty. In  1889  the  real  property  In  controversy 
was  deeded  to  the  trustees  of  plaintiff  "to  be 
used  as  a  scboolhouse,  lot,  and  grounds." 
Tor  Bucb  purposes  plaintiff  held  and  nsed  the 
property  until  In  November,  1903,  when  the 
city  of  Hollywood  was  Incorporated,  with 
which  Incorporation  came  into  existence  the 
Hollywood  City  School  District,  defendant 
herein.  The  school  property  in  question  was 
included,  on  the  Incorporation  of  the  city  of 
Hollywood  and  the  organization  of  the  Holly- 
wood City  School  District,  within  the  cor- 
porate limits  of  the  latter,  and  Is  still  In- 
cluded therein.  The  remaining  portion  of  the 
Pass  School  District,  not  within  the  corporate 
limits  of  the  dty  of  Hollywood,  continued  as 
a  school  district  under  the  name  of  the  Pass 
School  District  No  petition  has  been  filed 
on  behalf  of  the  existing  Pass  School  Dis- 
trict for  annexation  to  the  Hollywood  City 
School  District,  as  provided  by  section  1576 
of  the  Political  Code.  The  question  pre- 
sented may  be  thus  stated:  What,  under 
the  indicated  circumstances,  Is  the  dlsposl- 
slon  made  by  the  law  of  the  real  property 
of  such  corporation  owned  and  used  for  the 
corporate  purposes  when,  by  a  change  in  the 
boundaries,  that  property  falls  within  the  ter- 
ritorial limits  of  a  new  corporation  organized 
for  Identical  purposes?  Or,  wording  It  dif- 
ferently, did  the  title,  dominion,  power,  and 
control  over  the  land  In  controversy  pass  to 
the  Hollywood  City  School  District,  or  did 
they  remain  where  formerly  they  had  been, 
with  the  Pass  School  District?  So  far  as  this 
state  la  concerned,  this  question  would  seem 
to  have  been  conclusively  answered  In  favor 
■of  respondent  by  such  cases  as  Lob  Angeles 
Conn^  V.  Orange  County.  97  Oal.  329,  82  Pac. 
316.  Johnson  v.  City  of  San  Di^,  109  Cal. 
468,  42  Pac.  249,  SO  L.  R.  A.  178,  and  Vernon 
School  Dlst  V.  Board  of  Education,  125  Cal. 
593,  58  Pac.  175.  The  last  case  is  dlrectiy  in 
fx^t  It  was  an  action  brought  to  quiet  title 
by  the  Tnnon  School  District  to  lands  used 
for  public  school  purposes  originally  within 
the  territorial  limits  of  the  district,  but  sub- 
sequently, annexation,  falling  within  the 
corporate  limits  of  the  city  of  Los  Angeles. 
It  Is  there  said  that,  "In  the  absence  of  stat- 
utory proTlalona  govemiug  the  ownership  of 


municipal  properly,  upon  the  division  of  a 
municipality,  monicipal  property  consisting 
of  real  estate  belMigs  to  the  municipality 
within  which  It  la  located  by  the  diviBlon." 
The  judgment  of  the  trial  court  bo  decreeing 
was  upheld.  But  appellant  argues  that  this 
decision  diould  be  reconsidered ;  Uiat  it  does 
violence  to  Its  crastltational  rl^ts  In  depriv- 
ing it  of  propertj  without  due  process  of  law ; 
that  It  works  great  injustice;  and  that  It  Is 
contra^  to  the  law  as  laid  down  In  the  best- 
considered  cases.  Because  of  the  earneatnesp 
with  whidi  these  pleas  are  advanced,  and  ffiC 
the  brevity  with  whidi  the  subject  was  treats 
ed  In  the  Vernon  Case,  more  amplified  discus- 
sion of  the  question  may  not  be  amiss. 

School  districts  of  thia  state  are  public  quasi 
municipal  corporatkms.  Hng^iea  t.  Blwlnft 
93  Gal.  414,  28  Paa  1067 :  Kennedy  t.  Mil- 
ler, 97  Cal.  4e9, 82  Pac  6S&  Subject  to  such 
constitutional  limltatlona  as  may  exist  the 
power  of  tbB  Le^slatore  over  these  public 
manldpal  corporations  Is  plenary.  It  may 
divide,  (diange,  or  abolish  them  at  pleasure^ 
Hughes  T.  Swing,  so^;  Bay  View  Sdiool 
District  T.  LInscott,  99  Cal.  27,  38  Pac.  781; 

1  Dill.  Man.  Oorp.  p.  54.  By  the  legal  amiex- 
ation  of  the  land  in  controversy  to  the  dty 
of  Hollywood  and  the  Hollywood  Glty  School 
District  (which  latter,  by  virtue  of  section 
1576,  PoU  Code,  sprang  at  the  same  time  into 
existence),  the  power  of  the  Pass  School  DUh 
trict  to  use  this  property  for  sdbool  purposes 
undoubtedly  came  to  an  «id ;  for,  by  section 
1617  of  the  Political  Code,  the  management 
and  control  of  school  property  within  their 
districts  Is  vested  in  the  trustees  of  the  dis- 
trict This  proposition,  as  we  understand  It, 
appellant  does  not  dispute.  But  It  contends 
that  title  to  this  property  still  remained  la 
the  plaintiff  district  with  the  correlatlTe 
rights  of  leasing  or  selliog  the  same. 

The  l^^latlve  power  being  full  and  com- 
plete over  the  matter  as  a  part  of  that  pow- 
er, it  may  make  provision  for  the  division 
of  the  property  and  the  apportionment  of  the 
debts  of  the  old  corporation,  when  a  portion 
of  its  territory  and  public  property  are  trans- 
ferred to  the  Jurisdiction  of  another  corpora- 
tion. But,  In  the  absence  of  such  provision, 
the  rule  of  the  common  law  obtains,  and  that 
rule  leaves  the  property  where  it  is  found,' 
and  the  debt  upon  the  original  debtor.  John- 
son V.  San  Diego,  109  Cal.  477,  42  Pac.  249, 
SO  L.  B.  A.  178 ;  Board  of  School  Directors 
V.  Ashland,  58  N.  W.  877,  87  Wis.  633.  Such 
is  the  de<daration  in  the  Vernon  Case,  in  the 
cases  of  Bay  View  School  District  v.  LIn- 
scott 99  Cal.  27,  88  Pac.  781,  of  the  Supreme 
Court  of  the  United  States  In  Laramie  v. 
Count?  of  Albany,  93  U.  S.  807,  28  L.  HO, 
552,  Mountpleasant  v.  Beckwlth,  100  U.  S. 
535,  29  L.  Ed.  699,  itcOovem  r.  Falrchlld, 

2  Wash.  St  479,  27  Pac  173,  Board  of  Educa- 
tion V.  Board  of  Education,  SO  W.  Va  424, 
4  S.  B.  640,  20  Am.  ft  Eng.  Corp.  Cas.  11, 
Allen  V.  School  Town  of  Macey,  109  Ind.  669, 
10  N.  E.  678,  New  Point  etc,  v.  School  Town 
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of  New  Point,  138  Ind.  141,  87  N.  E.  650, 
Preseott  t.  Towd  of  Lenox,  100  Tenn.  691,  47 
S.  W.  181,  Bloomfield  t.  Glen  Ridge,  54  N.  3. 
Eg.  280.  33  Atl.  925,  Board  of  EducattOQ  t. 
Board  of  Education,  80  W.  Ya.  424,  4  S.  E. 
640,  1  Dill.  Mun.  Ck>rp.  p.  64,  15  Am.  &  Eng. 
Ency.  of  Law,  1023,  City  of  Wellington  v. 
Wellington  Township.  46  Kan.  213,  26  Fac. 
415,  and  of  cases  from  many  other  Jnrlsdlc- 
tlonB. 

To  the  contention  that  a  transfer  of  owner- 
ship thus  accomplished  works  the  taking  of 
property  without  due  process  of  law,  it  should 
be  suflBdent  to  point  out  that  In  all  such 
cases  the  beneficial  owner  of  the  fee  is  the 
state  Itself,  and  that  Its  agencies  and  man- 
datories— the  Tarlons  public  and  municipal 
corporations  In  whom  the  title  rests — are  ea- 
sentlally  nothing  but  trustees  of  the  state, 
holding  the  property  and  devoting  It  to  the 
asea  which  the  state  Itself  directs.  The  trans- 
fer of  title  without  due  process  of  law,  of 
wlilch  appellant  so  bitterly  complains,  la  noth- 
ing more.  In  effect,  than  the  naming  by  the 
state  of  other  trustees  to  manage  property 
which  it  owns  and  to  manage  the  property 
for  the  same  Identical  uses  and  purposes  to 
which  It  was  formerly  devoted.  In  point  of 
law.  then,  the  beneflclal  title  to  the  estate 
Is  not  affected  at  all.  All  that  Is  done  is  to 
transfer  the  legal  title  under  the  same  trust 
from  one  trustee  to  another.  In  this  sense 
the  trustees  of  the  Hollywood  City  School 
District  became,  by  operation  of  law,  succes- 
sors to  the  trustees  of  the  Pass  School  Dis- 
trict, as  Is  directly  held  in  Allen  v.  School 
Town  of  Macey,  10:*  Ind.  559.  10  N.  B.  578, 
where  it  is  said:  "It  is  now  a  well-recognized 
l^al  Inference  deduclble  as  well  from  general 
principles  as  from  the  decided  cases  that  un- 
der the  Constitution  and  laws  of  this  state 
public  school  property  is  held  in  trust  for 
school  purposes  by  the  persons  or  corpora- 
tions authorized  for  the  time  being  to  con- 
trol such  property,  and  that  it  Is  In  the  power 
of  the  Legislature  to  provide  for  a  change 
In  the  trusteeship  of  such  properly  In  cer- 
tain contingencies  presumably  requiring  such 
a  change,  or,  Indeed,  to  change  the  trustees 
of  that  class  of  property  whenever  It  may 
choose  to  do  so."  Even  If  such  well-estab- 
'  llshed  principles  conld  be  set  aside  under  the 
plea  that  th^  work  Injustice  In  the  Individu- 
al case,  this  plea  here  presented  is  without 
merit  The  state  is  profoundly  interested 
la  the  education  of  Its  young,  but  has  no 
deep  concern  over  tbe  personality  of  the  trus- 
tees who  shall  administer  this  trust,  so  long 
as  the  administration  Is  In  the  orderly  form 
of  law.  But  to  relieve  against  the  possibility 
of  injustice  being  worked  by  the  operation 
of  the  mie  which  might,  without  recompense, 
take  a  school  house  away  from  one  district 
and  assign  it  to  another,  this  state  has  made 
explicit  provision  wherry  the  use  of  the 
sdiool  onder  the  changed  conditions  may 


still  be  <3iQ«a  to  the  children  within  the  terri- 
tory to  which  it  originally  belonged.  This 
provision  is  found  in  section  1576  of  the 
Political  Code.  But  the  residents  within  the 
plaintiff  district  have  not  seen  fit  to  avail 
themselves  of  It  We  are  unable  to  perceive, 
therefore,  that  the  rule  adopted  In  this  state 
either  works  Injustice  to  plaintiff  or  does 
violence  to  any  of  Its  constitutional  rights. 
Nor,  to  the  last  proposition  which  appellant 
urges,  namely,  that  the  weight  of  authority 
is  contrary  to  that  laid  down  In  this  state, 
can  assent  be  granted.  The  authorities  which 
he  cites  are  Winona  v.  School  District,  40 
Minn.  13.  41  N.  W.  539,  3  L.  R.  A.  46,  12  Am. 
St  Rep.  687 ;  Board  of  Education  v.  School 
Trustees,  45  Kan.  560,  26  Pac.  13 ;  21  Am.  ft 
Eng.  Eucy.  of  Law  (lat  Ed.)  Title  "Schools." 
p.  791. 

The  Minnesota  case  unquestionably  holds 
with  appellant's  contention,  but  It  stands  In 
single  opposition  to  an  otherwise  unbroken 
current  of  authority.  In  this  connection  we 
have  heretofore  cited  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  of 
many  sister  states,  with  the  text-writers 
thereon.  The  Minnesota  case  Is  expressly 
disapproved  In  Bloomfleld  v.  Glen  Ridge,  54 
N.  J.  Eq.  2S0,  33  Atl.  925,  and  in  Preseott  t. 
lienox,  100  Tenn.  691,  47  S.  W.  181.  The  lan- 
guage of  the  -Supreme  Court  of  Kansas  In 
Board  of  Education  t.  SctiodI  Trustees  is 
obiter,  and  later  was  expressly  disapproved 
in  City  of  Wellington  t.  Wellington  Township, 
46  Kan.  218.  26  Pac.  415,  where  that  state 
adopts  the  accepted  mIe.  The  declaration 
In  tbe  first  edition  of  the  Am.  &  Eng.  Ency. 
of  Law  under  tlie  bead  of  "Schools"  is  modi- 
fled  in  the  secfmd  edition,  where  the  rule 
adopted  in  Minnesota  is  set  forth  upon  the 
authority  of  Winona  t.  Sdiool  District.  40 
Minn.  13,  41  N.  W.  638,  S  L.  R.  A.  46.  12 
Am.  St  Rep.  687,  supra,  and  other  Minnesota 
cases,  bnt  where  also  It  la  declared:  "On 
the  other  hand.  It  has  been  held  that  the 
common  law  leaves  ttie  property  where  it  Is 
found,  and  that  In  the  absence  of  special 
leelslatlon  to  the  contrary,  a  new  school  dis- 
trict which  is  organized  from  territory  de- 
tached from  an  old  school  district  will  not 
be  required  to  pay  anything  to  the  old  die* 
trlct  on  account  of  schoolhonsfls  or  sdiool- 
house  sites  or  any  real  estate  whatever  belong- 
ing to  the  old  school  district  and  situated  In 
the  new  district"  Moreover,  In  the  fifteenth 
volume  of  the  same  learned  work,  at  page 
1<^  it  is  said:  "The  old  corporation  will 
bold  all  the  corporate  property  within  her 
new  limits,  •  •  •  and  the  new  onpora- 
tlon  wUl  bold  all  the  property  falling  within 
her  bonndarles,  to  which  the  old  corporatton 
will  have  no  claim." 

The  Judgment  and  <»der  appealed  from  are 
therefore  affirmed 

We  concur:  MELTIN,  J.;  LORIGAN,  J. 
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YOLO  COUNTT  t.  JOTOH  et  al.  (Sac.  1,720.) 
(btipreme  Court  of  California.  Not.  I,  1900.) 
1.  District   and   Pbobbcutino  AtroRNSYa 

(8  7">— CUIUS-tOBIMINAL  Ga8K»~EXPBII8B8 
-^'EBTIFIOATION  BT  DiBTBIOT  ATTOBNBT. 
Code  Civ.  Proc.  S  274,  providing  that  In 
criminal  casea  the  fees  for  reporting  and  for 
tranKiipta  ordeted  by  tfae  court  must  be  paid 
out  ot  tbe  couDtr  trcaanry  on  the  court's  order, 
doea  not  vest  in  tbe  court  exclusive  power  to 
order  a  transcript  of  testlmonj  In  criminal  cases, 
but  merely  deals  with  fees  to  be  paid  reporters 
for  reporting  and  transcribing  when  ordered  by 
tbe  court,  and  did  not  deprive  the  district  at- 
torney of  antboritf  to  order  a  transcript  of  tes- 
timony of  a  criminal  case  at  the  county's  ex- 
pense, when  he  deemed  It  necessary  under  Coun* 
ty  GoTemment  Act  (St.  1887.  p.  575.  a.  277). 
i  228,  subd.  2.  providiiig  that  all  expenses  nec- 
essarily {ncurred  by  the  district  attorney  in  tbe 
prosecution  of  criminal  cases  shall  be  a  county 
charge. 

[Ed.  Note.— For  other  cases,  see  District  and 
Fmsecutinff  Attorney^  Cent.  Dig.  f  84;  Dee. 
DUf.  I  7.«T 

S.  Dnnict  AiTD  PBonouTXHa  Attobncts 
(I  7*)— Nattthe  or  Omci. 

A  district  attorney  ts  an  executive  officer 
charged  with  the  detection  of  crime  and  pros- 
ecution of  criminal  cases,  in  the  furtherance  of 
wliich  he  is  authorized  by  County  Government 
Act  (St.  1887.  p.  575,  c.  277).  1228.  sobd.  2, 
to  incur  such  expense  as  Is  necessary  to  enforce 
the  criminal  law. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  |  7.*] 

S.  DlBTBICT    AND    PBOSECUTINa  ATTOBltKTS 
(i  7")— COUNTIBS  (I  204*)— B1XPBN8E8— GOK- 

TBOL— Allowance. 

A  district  attorney's  authority  to  incur  ex- 
penses for  tbe  prosecution  of  crime,  conferred 


by  County  Government  Act  (St  1897,  p.  575, 
e.  277),  I  228b  subd.  ^  is  not  subject  to  the  con- 
trol or  supervision  of  any  court  or  judicial  of- 
6cer,  but  is  a  matter  golely  for  the  considera- 
tion of  the  board  of  supervisors  to  the  extent 
ot  determining  whether  the  expense  was  neces- 
sarily incurred  so  as  to  be  a  county  cbarxe  un- 
der County  Government  Act.  S  25,  subd.  11 
(page  459),  vesting  supervisors  with  authority 
to  examine,  settle,  and  allow  all  accounts  charge- 
able against  the  county  except  salaries  of  of- 
ficers, eta 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attotn»8,  Dec.  Dig.  17;*  Coun- 
ties. Cent  Dig.  H  312,  316-821;  Dec.  Dig.  { 
204.*] 

4.  Counties  (|  204»)— Coijntt'b  Expenses— 
Bneobceubnt  of  CtaiHiNAi.  Law  — Deter- 

HXKATIOIT  OV  BOABD  OT  SXTPEBVISORB. 

The  board  of  supervisors  ot  a  county  being 
vested  with  authority  to  determine  the  necessity 
of  expense  incurred  by  the  district  attorney  in 
the  enforcement  of  criminal  law  by  County  Gov- 
ernment Act  (St  1807.  p.  469,  c.  277),  |  25, 
subd.  11,  tfae  board's  detennlnation  ot  that  ques- 
tion is  conclusive. 

[Ed.  Note.—For  other  cases,  see  Counties, 
Cent.  Dig.  M  312,  316-321 ;  Dec.  Dig.  {  204.*] 

6.  DiSTBICT     AND     PROSECUTINCt  ATTOBNETB 

(I  7*)— Bnfobcement  of  Cbiicinal  Law— 

SUpbnsbs. 

Under  County  Government  Act  (St.  1897, 
p.  5r5,  c.  2TD.  (228,  subd.  2.  providing  that 
the  expenses  of  the  countv  attorney,  necessarily 
Incurred  in  tbe  prosecution  ot  criminal  cases, 
shall  be  a  county  chaiKe,  the  district  attorney 
Is  entitled  to  determine  for  himself.  In  the  first 


instance,  whether  b  contemplated  expense  Is 

uf  oessa  ry. 

[Kd.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys.  Dec.  Dig.  I  7.*] 

Id  BantE.  Appeal  from  Superior  Court, 
Yolo  County;  H.  M.  Albery,  Judge. 

Action  by  the  County  of  Yolo  against  Hal- 
ite E.  Joyce  and  another.  From  a  Judgment 
for  plaintiff  aod  from  an  order  denying  a 
Dew  trial,  defendants  appeal.  Reversed, 
with  InatructloneL 

Artbur  C  Huston,  for  appellants.  W.  A. 
Anderson,  Dlst.  Atty..  for  respondoit 

L0BI6AN,  X  TblB  is  an  actton  brought 
by  tbe  county  of  Yolo  to  recover  from  the 
defendant  Hallie  B.  Joyce  certain  money 
claimed  to  bare  been  illegally  paid  to  her 
under  an  order  of  tne  board  of  supervisors 
of  that  county.  On  April  18,  1906,  and  for 
some  time  prior  thereto,  there  was  on  trial 
In  tbe  BQperlor  court  of  Yolo  county  a  crimi- 
nal case  oitltled  '*FeopIe,  etc  t.  Dean  Mc- 
Grew,"  tbe  further  bearing  of  which,  m 
account  of  legal  bolIdaTS  declared  by  tbe 
Governor  followii«  the  earthqtiake  in  San 
Francisco  and  along  the  coast,  It  was  necee- 
sary  to  adjourn  for  a  considerable  jwriod  of 
time.  Tbe  trial  was  resnmed  on  June  18, 
1900,  and  tbe  then  district  attorney  of  Ycio 
county,  who  was  prosecuUng  tbe  case,  In 
anticipation  of  tbe  resumption  of  the  trial, 
directed  the  def^dant  Hallle  BL  Joyce,  who 
was  tbe  atenograpblc  r^rter  <a  tbe  su- 
perior court,  to  transcribe  tbe  testimony 
of  tbe  witnesses  who  bad  theretofore  tes- 
tified, for  the  purpose  of  having  such  tes- 
timony read  to  the  Jury  to  refresh  their 
minds.  The  district  attorn^  considered  it 
necessary  to  have  such  transcriptlm  made^ 
and  it  was  read'  to  the  jury.  On  June 
29,  1006,  the  defendant  Hallle  B.  Joyce 
presented  a  claim  to  the  tward  of  snp^ 
visors  tor  $309  for  the  transcription  ot 
such  testimony,  upon  which  claim  tbe  then 
district  attorney  made  an  Indorsement  recit- 
ing that  the  transcript  for  which  the  bill 
was  presented  was  used  by  him  "In  tbB  pros- 
ecution of  Dean  HcGrew  and  was  necessary 
In  the  conduct  of  the  trial  of  said  McGrew." 
The  claim  was  allowed  by  the  traard  of  sn- 
pervlBors,  and  a  warrant  Issued  for  the 
amount,  which  was  paid  on  July  ^  1908. 
A  demand  was  subsequently  made  on  tbe 
defendant  to  pay  back  the  amount  of  said 
claim  to  the  county,  which  she  refused  to  do, 
and  this  action  was  brought  to  recover  it. 
The  court  found  the  alwve  facts,  and.  in  ad- 
dition, found  "that  tbe  amount  claimed  for 
said  alleged  service  *  •  •  was  not  an 
expense  necessarily  Incurred  by  tbe  district 
attorney  of  Yolo  county  In  the  detection  of 
crime  or  In  the  prosecution  of  a  criminal 
case."  Judgment  was  entered  for  the  plain- 
tiff, from  which,  and  from  an  order  denying 
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tier  motion  for  a  new  trial,  the  deCendants 
appeal. 

Tills  appeal  Is  to  be  determined  b7  a  con- 
sideration of  the  proposition  wtaetber  the 
district  attorney  had  authority  to  Incor  lia- 
bility for  this  claim  against  the  county.  It 
is  provided  by  section  228  of  the  county 
goremment  act  of  1897  (St  1897,  p.  675,  c. 
277)  as  follovn:  "The  following  are  conn- 
ty  charges:  •  •  •  (2)  The  trarellng  and 
other  personal  expenses  of  the  district  attor- 
ney Incurred  in  criminal  cases  arising  In  the 
county  and  In  cItU  actions  and  proceedings 
In  which  the  county  is  Interested,  and  all 
other  expenses  necessarily  Incurred  by  him 
In  the  detection  of  crime  and  the  prosecution 
Of  criminal  cases,  and  In  cItU  actions  and 
proceedings  and  all  other  matters  In  which 
the  county  Is  Interested."  By  section  274 
of  the  Code  of  Civil  Procedure  It  Is  provided 
that:  "For  Ms  services  the  official  reporter 
shall  receive  the  following  fees:  •  •  • 
For  reporting  testimony  and  proceedings  ten 
dollars  per  day.  •  •  •  For  transcription, 
for  one  copy  20  cents  per  hundred  words. 

•  *  •  In  criminal  cases  the  fees  for  re- 
porting and  for  transcripts  ordered  by  the 
court  to  be  made  must  be  paid  out  of  the 
county  treasury  on  the  order  of  the  court 

•  •  By  subdivision  11  of  section  25 
of  the  county  government  act  the  supervisors 
are  vested  with  authority  "to  examine,  settle, 
and  allow  'all  accounts  legally  chargeable 
against  the  county  except  salaries  of  officers 
and  such  demands  as  are  authorized  by  law 
to  be  allowed  by  some  other  person  and  or- 
der warrants  to  be  drawn  on  the  county 
treasurer  therefor." 

It  is  Insisted  by  the  respondent.  In  support 
of  the  Judgment  of  the  trial  court,  that  no 
charge  against  the  county-  for  the  transcrip- 
tion of  testimony  taken  down  by  an  official 
stenographer  of  the  superior  court  can  be 
allowed,  unless  the  order  for  Its  transcrip- 
tion Is  made  by  the  judge  of  the  superior 
court  and  the  claim  therefor  approved  and 
ordered  paid  out  of  the  county  treasury  by 
the  Judge,  under  section  274  of  the  Code  of 
Civil  Procedure  heretofore  referred  to.  It 
will  be  observed,  however,  that  this  section 
does  not  vest  exclusive  power  In  the  court 
to  order  transcription  of  testimony  In  crimi- 
nal cases.  The  section  simply  deals  with 
the  fees  to  be  paid  official  stenographers  of 
the  superior  court  for  reporting  and  for 
transcribing  testimony,  when  ordered  In 
cases  pending  before  the  court,  and  pre- 
scribes the  method  whereby  payment  shall 
be  made,  namely,  upon  an  order  of  court  By 
section  228  of  the  county  government  act  It 
Is  provided,  however,  tbat  expenses  necessa- 
rily incurred  by  the  district  attorney  in  the 
"prosecution  of  criminal  cases"  are  county 
charges,  which,  under  subdivision  11  of  sec- 
tion 25  of  the  same  act  are  to  be  paid  out 
of  the  coimty  funds  under  a  claim  presented 
to  and  allowed  by  the  board  of  supervlsora. 
Thwe  la  nothing  In  the  provisions  of  section 


274  Of  the  Code  of  GMl  Prooednni,  fixJns 
fees  and  providing  bow  an  allowanoe  Bbail 
be  paid  to  a  r^rter  for  reporting  or  for  the 
transcription  of  testimony,  which  can  be  con- 
stmed  aa  a  limitation  upon  tiie  poww  of 
the  district  attorney,  ondw  the  provlatons 
of  the  county  goremment  set,  In  incurring  an 
expense  for  the  transcription  of  testimony 
to  be  used  by  him  in  a  criminal  case  wbm 
he  deems  It  necessary  In  the  prosecution  of 
a  orlmlnal  caae.  The  section  of  the  Code  of 
GivU  Procedure  only  provides  how  paymoat 
shall  be  made  upon  order  of  the  court  when 
a  transcription  Is  ordered  by  the  court.  It 
does  not  provide  an  exclusive  method  where* 
by  snbh  a  transcription  may  be  obtained, 
but  provides  only  that  when  the  transcrip- 
tion Is  ordered  by  the  court  the  power  to 
pay  for  it  Is  exclusively  vested  In  the  ]ud£e 
and  la  to  be  made  by  an  order  drawn  by  the 
Judge  on  the  county  treasurer;  but  because 
this  power  Is  conferred  upon  the  court  In 
a  given  Instance  furnishes  no  reason  for 
saying  that  under  the  provision  of  the  coun- 
ty government  act  a  transcription  of  testi- 
mony may  not  be  obtained  by  the  district 
attorney,  for  use  in  a  criminal  prosecution, 
when  he  deems  it  necessary,  except  under 
an  order  of  court  or  that  the  board  of  super- 
visors, If  they  deem  it  a  necessary  charge, 
may  not  allow  It  The  district  attorney  la 
an  executive  officer  charged  with  the  detec- 
tion of  crime  and  the  prosecution  of  crimi- 
nal cases.  In  furtherance  of  tbe  proper  dis- 
charge of  his  duties,  tbe  legislature  h^ 
under  the  eectlon  of  the  county  government 
act  enlarged  his  power  so  as  to  permit  him 
to  Incur  expense  necessary  to  enforce  the 
criminal  law.  His  authority  to  do  so  for 
that  purpose  is  not  made  subject  to  the  con- 
trol or  supervision  of  any  court  or  Judicial 
officer,  but  Is  a  matter  for  the  consideration 
of  the  board  of  supervisors  alone  to  tbe  ex.' 
tent  of  determining  whether  the  expense  was 
necessarily  incurred  so  as  to  constitute  a 
county  charge.  Of  course,  tbe  right  of  a  dis- 
trict attorney  to  incur  expense  Is  not  an 
arbitrary  one.  All  that  the  section  of  the 
county  government  act  pwmlts  Is  to  give  to 
the  district  attorney,  In  the  first  Instance, 
the  discretion  to  determine  whether  it  is 
necessary  in  the  detection  of  crime,  or  the 
prosecution  of  a  criminal  case,  to  Incur  an 
expense  cbargeable  against  the  county.  Any 
such  claim,  however,  must  be  presented  to 
the  board  of  supervisors  for  allowance,  and 
that  body  reviews  the  action  of  tbe  district 
attorney  and  determines  whether  the  expense 
was  a  necessary  one  and  acts  accordingly; 
and  as  the  board  of  supervisors  Is  vested 
with  the  authority  to  determine  the  question 
whether  the  expense  was  necessary  or  not 
and  Is  the  tribunal  to  which  Is  committed, 
under  the  county  government  act  the  Juris- 
diction to  supervise  the  action  of  tbe  district 
attorney  In  Incurring  the  exi)en8e,  Its  deter- 
mination that  it  was  a  proper  and  necessary 
expense  Is  concluslTe.  Colnaa  Oounty  t.  D* 
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Jarnet^  65  OtL  875 ;  UdFarland  t.  MoOowoi, 
98  CaL  8S0,  88  Pac  118;  UcBrlde  t.  NewUn, 
129  Gal.  86,  61  Fac  577;  County  of  Santa 
OruE  T.  Mcpherson,  183  Cal.  ;£82,  65  Pac.  574 ; 
Ootuitr  Alameda  r.  Bren,  186  Oal.  182, 
es  Pac  475. 

Much  la  said  In  ai^nment  of  the  neceeaity 
oC  the  auperrlsion  by  the  snp^or  court  orer 
ezputtea  Incnrred  1^  the  district  attorney, 
to  the  md  that  nunecensary  ezpendlturM 
may  not  be  allowed.  It  la  not  to  be  aaaomed 
that  thK  diatriet  attorney  win  incur  any  on- 
necesBary  ^cpeiUnB.  It  la  to  be  assumed  that 
ho,  like  all  other  public  offldals,.  will  properly 
and  conadentloaaly  dlMdiarge  his  datles,  and, 
as  the  board  of  snpervtaors  la  charged  with 
the  dnty  of  soperrislng  all  expmdltures  In- 
cnrred' by  the  district  attorney  and  rejecting 
payment  of  those  that  are  unwarranted, 
tiiere  Is  no  reason  for  assuming  that  any  In- 
vasion of  the  public  treun^  will  be  at- 
tempted or  allowed.  In  the  case  at  bar  it  Is 
not  claimed  but  that  the  srarlces  in  tran- 
scribing the  testimony  wwe  rendered  and  the 
price  charged  therefor  a  fair  one.  It  Is  not 
erm  seriously  claimed  that  the  tranacriptlon 
was  not  a  necessary  expense  in  ttie  iffosecn- 
tion  of  the  criminal  caae  In  whldi  it  v^as 
used.  The  only  dalm  Is  that  the  transcript 
could  only  be  ordered  \tf  the  superior  court 
and  only  paid  for  upcm  an  order  of  the  court 
This  was  the  rlew  taken  by  the  lower  court, 
and  it  was  erroneona  There  Is  no  provision 
of  the  law  which  requires  the  district  attoiv 
nes  to  consult  any  court  or  obtain  any  order 
therefrom  as  a  prerequisite  for  his  Incurring 
any  expense  which  he  may  deem  proper  In 
the  discharge  of  his  duties  In  detecting  crime 
or  prosecuting  crlmlnsl  cases.  It  Is  not 
necessary  for  him  to  apply  to  the  superior 
court  for  an  order  directing  the  transcrip- 
tion of  testimony.  He  has  a  right  to  deter- 
mine for  himself  In  the  first  Instance  whether 
it  is  a  necessary  expense  to  be  incurred  for 
the  purposes  for  which  he  Is  permitted  under 
the  act  to  incur  it,  subject  to  having  his  dis- 
cretion in  that  respect  ultimately  reviewed 
by  the  board  of  supervisors  alone,  and  when 
that  body  determines  that  the  discretion  has 
been  properly  exercised;  that  the  expense 
was  necessarily  Incnrred  by  him  and  the 
charges  fair  and  reasonable,  that  is  the  end 
of  the  matter.  The  board  of  supervisors 
being  vested  with  the  exclusive  power  to 
allow  the  claim  If  they  find  It  was  necessa- 
rily Incurred  by  the  district  attorn^  and  that 
the  charges  are  fair  and  reasonable,  their 
action  in  tbat  respect  Is  not  subject  to  the 
review  or  supervision  of  the  courts,  but  is 
flnal  and  conclusive. 

It  appears  the  defendants  demurred  to  the 
complaint,  and  their  demurrer  was  over- 
ruled. We  have  set  forth  the  facta  as  found 
by  the  court  which  follow  the  allegations  of 
the  complaint  The  facts  as  stated  In  the 
complaint  constituted  no  cause  of  action. 


and,  Bs  this  point  was  made  on  demnner, 
the  demurrer  should  have  been  sustained. 

The  Judgment  and  order  are  reversed, 
with  instmctlons  to  the  lower  court  to  enter 
an  order  suatalning  the  demurrer  to  the 
complaint 

We  concur:  BBATTY.  a  J.;  ANGDIf 
LOm,  J.;  SHAW,  J.;  SLOSS,  J.;  MEL- 
YIN,  J. ;  HSNBHAW,  J. 

(lU  Csl.  422) 

In  za  OABITHSatS'  BSTATa  (L>  A.  2,880.) 
(Supreme  Gonrt  of  Galifotnla.    Not.  1,  1908. 
Bebeazing  Denied  Dec  1.  1909.) 

1.  New  Tbiai.  (|  154*)— Waivbe  of  MonOH. 

Mere  failure  to  present  oral  argument  oo 
a  motion  for  a  new  trial  Is  not  a  waiver  of  the 

motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  812;  Dec.  Dig.  i  154.*] 

2.  Wills  (S  66*)— Testaiibntabt  Gapaoiit— 

SAniTT—SufnciENOY  OF  EVinEROE. 

E^ridence  lield  inauffident  to  support  a  find- 
ing that  testator  at  the  time  of  executing  his 
wil]  was  mentally  Incompetent  because  w  in- 
temperate habits. 

[Bd.  Nbt&— For  other  cases,  see  IKOlls,  C«L 
Dig.  H  187-161;  D«i  Dig.  $  SB.*] 

8.  ■W^rxa  (I  166*)— Ubdui  Irfluxnck— Suf- 

nCIKNCT  OF  EVIDBNCE. 

Evidence  A«Id  insufficient  to  show  that  the 
ezecutlOD  of  a  will  was  obtained  throu^  undue 
influence  exerdaed  by  testator's  wife. 

[Bd.  Note^For  other  cases,  see  ^nUs,  QmX. 
Dig.  Si  421-487;  Dec  Dig.  %  166.*] 

4.  Wnxs  ({  165*^— "Uhddb  InFLUBNoa"- Bv- 

ZDENCX. 

In  order  to  establish  undue  Infloenee,  there 
must  be  proof  of  a  pressure  which  overpowered 
the  mind  and  t)ore  down  the  volition  tit  testator 

at  the  very  time  the  will  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  375-381;  Dec.  Dig.  {  a55.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172;  vol.  8,  pp.  7828,  7824.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well,  Judge. 

In  the  matter  of  the  estate  of  William  D. 
Oarlthers,  deceased.  Appeal  from  a  Judg- 
ment nvf^dng  probate  of  the  will  of  said 
deceased,  and  from  an  order  denying  motlim 
for  a  new  trial.  Reversed. 

Morton  &  Pmitt  and  B.  8.  Williams,  fw 
appellant  Stephens  ft  Stephens,  William  A. 
Bowles,  and  Qrove  B.  Walter,  for  re8p<mdent 

MELVIN,  J.  Appeal  from  a  Judgment  en- 
tered after  verdict  of  a  Jury  revoking  pro- 
bate of  the  last  will  of  William  D.  Carlthers, 
deceased,  and  from  an  order  denying  appel- 
lant's motion  for  a  new  trial.  The  conten- 
tion Is  made  on  behalf  of  respondent  that,  by 
the  failure  to  argue  orally  the  motion  for 
new  trial,  the  said  motion  was  waived.  This 
is  an  interesting  question  which.  In  view  of 
the  conclusions  reached  by  us  with  refermce 
to  the  appeal  from  the  Judgment,  need  not  be 
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bere  coaaldered  at  great  lengttL  This -court 
has  decided  receaUy,  howeTer,  that  mere  fail- 
ure to  present  oral  argument  on  the  mo- 
tloQ  for  a  new  trial  is  not  a  waiver  of  said 
motion.  We  think  that  the  drcumatances  in 
this  case  and  the  fact  that  the  motion  for 
the  new  trial  waa  made  upon  the  very  day 
of  the  settlement  of  the  bill  of  exceptions 
bring  It  dearly  within  the  rule  announced  In 
Boin  Spreckels  Sugar  Company  (Cal.)  102 
Pac.  939.  By  stlpuIaUon  but  two  forms  of 
verdict  were  submitted  to  the  Jury.  One  was 
as  follows:  "Did  the  deceased,  WiUlam  D. 
Garlthers,  know  and  understand  on  the  even- 
ing of  August  18,  1906,  that  he  was  then 
nlalElng  his  will  and  leaving  his  pr<^rty  to 
the  parties  therein  named?"  The  other  was 
a  general  form  of  verdict  to  be  signed  by 
the  foreman  after  finding  for  plalntUf  or  de- 
fendant To  the  Question  calling  for  special 
verdict,  Uie  Jury  returned  a  negative  answ^, 
and  the  general  verdict  was  in  favor  of  the 
plaintiff.  The  form  of  the  verdict  makes  It 
neceflsary  for  ns  to  detwmlne  its  sufficiency 
or  error  in  view  of  all  the  grounds  of  con- 
test, which  are:  First,  mental  incompeten- 
cy; second,  undue  Influmce;  third,  lack  of 
due  execution.  If  tiie  general  verdict  may 
be  sustained  upon  any  one  of  the  above 
grounds,  the  Judgment  must  be  affirmed. 

We  will  first  consider  the  evidence  with 
reference  to  the  first  ground  of  contest  men- 
tioned above,  as  the  special  vwdlct  was  evi- 
dently based  upon  the  belief  of  the  Jurors 
that  the  testator  was  of  unsound  mind  at  the 
date  of  the  execution  of  the  will.  It  appears 
from  the  testimony  of  several  witnesses,  and 
seems  to  be  conceded  by  all  parties  to  this 
proceeding,  that  prior  to  taking  up  his  resi- 
dence In  Galifomia,  William  D.  Carithers, 
who  was  a  prosporaus  banker  and  merchant 
In  Illinois,  was  a  regular  drinker  of  alcoholic 
llQuors,  but  not  addicted  to  the  excessive  use 
of  sudi  stimulants.  After  he  came  to  Cali- 
fornia his  habits  grew  worse,  and  he  was 
frequently  intoxicated  for  weeks  at  a  time. 
In  IBOUt  he  married  the  proponent,  but  mar- 
riage did  not  seem  to  Improve  his  habits. 
He  ctmtlnued  to  drink  heavily  in  spite  of  his 
wife's  efforts  to  bring  about  a  reformation. 
He  was  taken  for  treatment  to  an  Institu- 
tion for  the  care  of  those  addicted  to  the  Im- 
proper use  of  liquor,  and  waa  also  for  a  time 
In  a  home  where  Christian  Science  was  prac- 
ticed. Neither  form  of  treatment  availed, 
and  he  died  on  October  17,  1906.  not  quite 
two  months  after  the  execution  of  his  pur- 
ported last  will;  the  cause  of  death  being 
acote  alcoholism.  He  was  67  years  of  age  at 
the  time  of  hla  death.  About  12  days  after 
the  execution  of  the  will  he  was  taken  to  a 
hospital,  and  from  that  time  until  his  death 
was  under  medical  treatment. 

Contestants  called  two  physicians,  Drs. 
Bassett  ami  Justice:  The  former,  In  answer 
to  a  hypothetical  question,  gave  it  as  his 
opinion  that  the  person  therein  described 
would  be  Insane,  and  expressed  the  belief 


that  Mr.  Carithm,  whom  theee  physldana 
saw  for  the  first  Ume  when  he  was  taken 
to  the  hospital  some  days  after  the  signing 
of  the  testament,  was  then  demented  and  In- 
capable of  making  a  wilL  A  critical  exami- 
nation  of  the  testimony  of  the  physldan,  how- 
ever, fails  to  reveal  anything  in  the  condi- 
tion of  his  patient  which  would  not  be  ao- 
connted  for  by  the  fact  that  Carithers  had 
entered  upon  a  fresh  debauch  after  the  exe- 
cution of  the  will.  In  oth»  words,  the  wit- 
ness failed  to  relate  any  circumstances  that 
might  not  well  comport  with  the  theory  that 
Carithers  was  merely  suffering  from  the  nsn- 
al  effects  of  overindulgence  in  liquor  by  a 
man  of  his  age  and  physical  condition,  rather 
than  a  permanent  state  of  insanity  which,  to 
avoid  the  will,  must  have  existed  on  Au- 
gust 18,  1906,  when  the  will  was  prepared* 
signed,  and  attested.  Dr.  Justice  tesOfled 
that,  from  the  specifications  of  the  hypothec 
leal  question,  the  man  described  must  have 
been  Insane,  and  that  testator,  whom  he 
saw  about  10  days  after  August  18, 1006,  waa 
at  that  time  an  "alcoholic  demoit,"  and  must 
have  been  one  for  a  period  extending  bade 
further  than  the  date  ta  the  will.  Neither 
physldan  saw  the  patient  on  or  prior  to 
the  18th  of  August,  1006.  Baijamln  McCart- 
ney, a  lifelong  frlmd  of  the  decedent,  who 
was  called  by  the  contestants,  testified  that 
Mr.  Carithers  was  of  unsound  mind  In  the 
sunmier  of  1906;  but  he  seems  to  have  lim- 
ited ttiat  jadgmoit  to  periods  when  the  tes- 
tator was  actually  drunk.  He  stated  tba^ 
when  not  too  drunk  to  attend  to  business, 
Mr.  Carithers  possessed  a  fairly  bright  and 
active  mind.  Dr.  Guy  Elder,  witness  for 
contestant,  who  before  he  waa  a  physldan 
had  acted  as  a  nurse  tor  Mr.  Garltben,  testi- 
fied that  whoi  he  first  saw  the  patient  at 
the  emergency  howltal  during  the  first  week 
in  S^tember  the  latter  was  drunk.  lAter, 
in  the  month  of  Octobw,  when  he  was  call- 
ed to  nurse  the  testatiw  at  the  latter's  home^ 
he  found  that,  according  to  his  Judgment. 
Mr.  Carithers'  mind  was  unbalanced.  Re- 
garding the  mental  condition  of  the  testator 
during  the  period  of  bis  stay  at  the  emer- 
gency hospital,  however,  he  testified  as  fol- 
lows: "When  I  went  there  he  was  heavily 
under  the  InSuence  of  liquor.  I  sobered  him 
up  then.  After  he  was  sobered  up  I  con^ 
sldered  his  condition  of  mind  as  good  as  any- 
trady'a.  He  seemed  to  be  in  perfect  posses- 
sion of  all  hlB  facultlra,  and  during  the  10 
days  that  I  was  there  with  him— during  all 
that  tim&— he  seemed  to  be  In  possession  of 
all  his  faculties."  Other  witnesses  described 
particular  eccmtrlc  acte  of  Mr.  Carithers; 
but  their  testimony  throws  no  light  on  the 
subject  of  the  sanity  or  Insanity  of  testator 
at  the  time  when  he  performed  the  testamoi- 
tary  act 

There  Is  nothing  In  the  will  itself  to  raise 
any  suspicion  respecting  the  mental  condi- 
tion of  the  testator,  except  perhaps  the  signa- 
ture, which,  according  to  the  testlnKmy, 
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seems  to  hare  been  badly  wrltt^  and  not  In 
his  usual  chirography.  It  was  explained, 
however,  that  be  signed  bis  name  while  he 
was  sitting  on  the  edge  of  bis  bed,  and  with- 
out having  adequate  support  beneath  the  pa- 
per. These  circumstances  might  easily  ac- 
count for  the  bad  penmanship.  The  will  It- 
self Is  a  natural  one,  containing  nothing  es- 
sentially unjust.  There  Is  a  small  devise  to 
a  sister,  and  the  residue  of  the  property  Is 
devised  and  bequeathed  to  his  wlfa  The  tes- 
tament was  drafted  by  Mr.  Lynn  Helm,  a 
reputable  member  of  the  bar,  who  had  acted 
as  Mr.  Carlthers'  attorney  for  a  long  time. 
He  empliatlcaUy  asserted  at  the  trial  that 
Mr.  Carlthers  was  of  sound  and  disposing 
mind  when  tbe  will  was  prepared  and  exe- 
cuted. The  most  significant  facts  concerning 
the  writing  and  slgdlng  of  the  will  may  best 
be  given  In  Mr.  Helm's  own  words:  "Mr. 
Carlthers  was  lying  in  bed,  and  I  said  to  him: 
'How  do  you  do,  Mr.  Carlthers?  Are  you 
side?  I  am  sorry  to  see  you  sick.  He  said: 
*No,  Helm,  I  am  not  sick.  I  am  just  getting 
over  a  drunk.'  I  said:  'I  did  not  know 
you  ever  drank.'  He  said:  'Yes,  you  did 
too.'  1  said:  'No,  I  didn't'  'Well,'  he  said, 
'I  am  all  right  now,  and  I  want  to  see  you 
about  some  busings.'  I  said,  'How  long  has 
this  been,'  and  he  said,  'Oh,  I  have  been  here 
the  best  part  of  a  week;  but  I  am  all  right 
now,  and  I  want  you  to  draw  my  will.  Can 
yon  do  ItT*  I  hesitated  a  minute,  and  I  said: 
'I  don't  know.  What  do  you  want  to  dor 
He  said:  'I  want  to  leave  everything  to  my 
wife.'  I  said:  That  Is  easy.  I  can  do  that.' 
He  and  I  were  alone  In  the  room  at  the  time, 
and  I  said:  'What  do  you  want  to  do?  He 
said:  'I  want  to  give  my  property  to  my  wife, 
and  I  want  to  make  her  the  executrix.'  X 
said:  'I  can  do  that  If  I  can  have  a  piece  of 
paper.  I  can  write  it  out  here.'  And  he  said: 
'You  call  Mrs.  Carlthers.'  He  called  up  to  her 
himself,  and  in  a  moment  or  so  she  came  to 
the  door,  and  she  was  leaning  over  the  foot 
of  the  bed.  It  was  a  very  narrow  room.  X 
was  sitting  between  the  side  of  the  bed  and 
the  wall,  and  there  was  hardly  room  for  her 
to  have  passed  me  between  where  I  was 
sitting  and  the  bed,  and  leaned  over  the 
foot  of  the  bed,  and  he  said  to  her:  'Dell, 
get  the  lawyer  a  pencil  and  some  paper.  I 
want  him  to  draw  my  will.'  She  hesitated 
a  minute  and  went  out  and  brought  me  a 
sbeet  or  pad  of  paper,  and  she  came  In  and 
said:  'What  are  you  going  to  do7  And  he 
said:  'I  am  going  to  draw  my  will;  I  am 
going  to  leave  you  everything; '  and  she  hesi- 
tated a  minute  and  sort  of  drew  back,  and 
he  said:  'Yes,  I  am  going — I  have  made  up 
my  mind,  I  am  going  to  leave  you  every- 
thing. You  are  the  only  one  who  takes  care 
for  me  or  does  anything  for  me,  and  no  one 
else  cares  for  me,"  She  said:  'Well,  aren't 
you  going  to  remember  any  of  your  rela- 
tives?* And  he  said:  'Oh,  I  dou't  know,  you 
can  do  that  just  as  well  as  I  can.  If  any- 
thing happens  to  me,  why  yon  can  give  any 
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one  of  them  a  deed  to  anything  as  well  as 
I  can.'  She  said:  'No,  I  don't  want  it  that 
way.  If  you  are  going  to  do  anything  of 
that  kind,  you  had  better  do  It  now.  Aren't 
you  going  to  remember  your  sister,  Mary 
HlpsleyT'  And  he  said:  'Well,  If  you  want 
me  to,  I  will  give  her  something.'  Then  he 
talked  about  bis  property.  He  talked  about 
the  Kansas  property,  and  then  he  said:  'I 
will  tell  you,  I  can  leave  her  that  piece  at 
Table  Orove.'  I  said:  'How  are  you  going 
to  describe  itr  And  he  said:  *I  wlU  describe 
It  as  the  same  property  I  have  with  my 
brother  John.  I  had  a  half  Interest  with 
him.'  And  I  said:  'Did  you  ever  have  any 
other  property  with  your  brother  John  at 
Table  Grove?'  And. he  said:  'No,  I  never 
did.'  'WeU,'  I  said,  'that  would-be  a  good 
description,  to  describe  It  as  the  property  in 
which  you  had  a  half  Interest  with  your 
brother  John.*  He  said:  'AH  right,  you  can 
describe  It  then  as  the  half  Interest  in  the 
property  <n  the  store  and  building  at  Table 
Grove  which  I  owned  with  my  brother  John.' 
I  said,  'All  right,'  and  so  I  then  took  tiie  pad' 
and  wrote  the  will,  and  I  wrote  It  with  pen- 
cil. X  had  an  indelible  pencil  In  my  pocket, 
and  I  wrote  It  with  that,  and  after  I  had  fin- 
ished I  read  it  over  to  Mr.  Carlthers."  The 
lawyer's  graphic  account  of  these  occurren- 
ces on  August  18,  1906,  tends  to  show  not 
only  that  the  testator  was  fully  consdous  of 
what  he  was  doing,  and  that  he  acted  ra-. 
tlonally,  but  that  his  wife  was  not  seeking 
to  Influence  him  unduly  In  the  disposition  of 
his  property.  Mr.  Vogel  and  Mrs.  Strong, 
the  witnesses  to  the  will,  both  said  that  Mr. 
Carlthers  was  sane,  that  on  August  18, 1906, 
he  was  of  sound  and  disposing  mind,  and  the 
testimony  of  both  of  these  neighbors  tends, 
to  show  that,  except  when  directly  under  the 
Infineuce  of  liquor,  he  was  a  man  of  average 
Intellect  There  was  much  other  evidence 
furnished  by  laymen  and  physicians  respect- 
ing Mr.  Carlthers'  sanity,  but  we  need  not 
reproduce  it  here. 

The  great  question  Is  whether  or  not  there 
is  snfflclent  evidence  to  sustain  the  verdict 
upon  the  ground  of  testator's  pesmanent  In- 
sanity, or  of  his  temporary  Inability  to  un- 
derstand that  he  was  making  a  will  and  leav- 
ing his  property  to  the  persons  named  there- 
in. We  do  not  think  that  the  contestants 
produced  sufficient  evidence  of  facts  to  Jus- 
tify the  jury's  verdict  It  is  true  that  gross 
habits  of  Indulgence  In  strong  drink  were 
disclosed;  but  there  was  nothing  which  tend- 
ed to  break  the  force  of  the  positive  testi- 
mony of  the  attorney  and  the  attesting  wit- 
nesses that  Carlthers  was  possessed  of  tes- 
tamentary capacity  when  he  signed  the  wIU. 
The  testimony  of  the  physicians  was  largely 
speculative  and  was  founded  entirely  upon 
knowledge  gained  subsequent  to  August  18, 
1906,  while  the  other  witnesses  depended  up- 
on facts  which  were  just  as  consistent  with 
the  theory  of  temporary  drunkenness  as  of 
permanent  mental  derangement    Such  «vi- 
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dence  Is  not  adequate  for  tiie  orerthrowlDf 
of  the  provisions  of  a  will.  In  re  Wilson's 
EBtate,  117  Cal.  276.  49  Pac.  173,  lays 
down  the  rule  for  cases  of  this  kind  very 
clearly  aa  follows:  "While  evidence  of  the 
condition  of  the  testator's  mind  both  be- 
fore and  after  the  date  of  the  teetamen- 
tary  act  fs  admissible,  yet  it  is  Important 
only  as  It  bears  upon  that  condition  at  the 
very  time  of  the  execution  of  the  will.  It 
unfortunately  Is  often  the  case  that  exceed- 
ingly bright  and  strong-minded  people  are 
addicted  to  the  excessive  use  of  alcoholic 
drinks,  and  are  frequently  Intoxicated;  and 
to  bold  that  the  wills  of  such  persons,  al- 
though shown  to  have  been  executed  when 
they  were  In  full  possession  of  testamentary 
capacity,  can  be  upset  by  a  Jury  upon  mere 
proof  of  such  drinking  habit,  would  be  to 
carry  the  rule  of  'conflicting  evidence'  be- 
yond all  reasonable  bounds." 

There  was  no  evidence  of  lack  of  dne  execu- 
tiou,  BO  we  need  not  consider  further  that 
ground  of  contest  Upon  the  Issne  of  undue 
Influence  there  was  some  evidence  that  Mrs, 
Carlthers  had  sought  to  keep  certain  friends 
from  communicating  with  her  husband,  and 
that  she  had  expressed  to  Dr.  Justice  a  fear 
that  Mr.  McCartney  and  Mr.  Helm  might  In- 
duce him  to  make  some  change  in  his  papers. 
There  was  practically  nothing  shown  beyond 
interest  and  possible  opportunity  of  the  wife 
to  sway  her  husband's  mind.  Much  more  is 
needed  to  make  out  a  case  of  undue  influ- 
ence. Proof  must  be  had  of  a  pressure  which 
overpowered  the  mind  and  bore  down  the 
volition  of  the  testator  at  the  very  time  the 
will  was  mada  Estate  of  Nelson,  132  Cal. 
182,  -64  Pac.  294;  Estate  of  Calef,  189  Cal. 
673,  73  Pac.  539;  EsUte  of  Black.  132  Cal. 
392.  64  Pac.  695;  EsUte  of  Donovan,  140  Gal. 
390.  73  Pac.  1081. 

Appellant  calls  our  attention  to  other  al- 
leged errors;  but,  in  view  of  the  conclusion 
which  we  have  reached  respecting  the  suffi- 
ciency of  the  evidence,  we  do  not  deem  It 
necessary  to  consider  them. 

The  Judgjzaent  and  order  are  reversed. 

We  ooDcnri  HENSHAW,  X;  LORIOAN.  J. 


(U  Cal.  A.  87n 

BABTLETT  ESTATE  CO.  r.  FRASER  et  al. 

(Civ.  665.) 

(Court  of  Appeal.  Second  District,  California. 
Sept.  27,  1909.) 

1.  Pleadino  (8  126*)— AwswBB— SumoiiwoT 
07  Denials— Neoativb  Pbbonant. 

The  rules  of  pleading  are  intended  to  pre- 
vent evasEoD  and  to  require  a  denial  of  every 
jpecific  allegation  In  a  sworn  complaint  In  snb- 
htance  and  in  spirit,  and  not  mezely  a  denial  of 
Its  literal  truth. 

[Ed.  Note.— For  other  cases,  see  Pleadinc, 
Cent  Dig.  88  261-263;  Dec  Dig.  S  126.*] 
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2.  CoBPOBATions  (I  514*)  —  AcnroHS— Plead- 
ino— Denial  of  Cobpobate  Existence. 
In  an  action  by  a  corporation  which  alleged 
Its  due  orvanizatlon  and  existence  as  a  corpora- 
tion, an  allegatioa  of  an  answer  that  defendant 
had  not  sufficient  information  and  belief  niton 
the  flnbject  to  enable  him  to  answer,  and  upon 
that  ground  denied  plaintiff's  due  organization 
and  existence  as  a  corporation,  being  coujtmc- 
tive,  did  not  deny  snch  specific  aTsnnent  and 
was  properly  stricken  out 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2061;  Dee.  Dig.  |  614.*] 

5.  PucADino  (8  121*)  —  Anawn— AixEOATion 
Upon  Infobuation  and  Belikt — Pbesump- 
TivE  Knowledge  or  Defendant. 

A  defendant  may  not  answer  an  allegation 
by  denial  for  want  of  information  and  belief 
when  he  Is  presumed  to  know,  or  when  he  is 
aware  before  answering,  that  be  has  the  means 
of  ascertaining  the  truth  and  hence,  in  an  ac- 
tion on  a  noonegotiable  note  signed  by  defend- 
ant a  denial,  for  want  of  Infonnation  and  belief, 
that  no  part  at  the  note  had  been  paid,  was  im- 
proper. 

[Gd.  Note.— For  other  cases,  see  Pleading^ 
Cent.  Dig.  |  247 ;  Dec  Dig.  |  121.*] 

4.  Bills  and  Notes  (I  120*)— Joint  Notes. 

A  note  in  form,  "We  promise  to  pay,"  etc. 
Is  joint  and  not  joint  and  several. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  S  257;  Dec  Dig.  |  120.*] 

&  Bills  and  Notes  (8  120*)— Joint  Notes. 

A  note  which  Is  joint  by  its  express  terms 
must  be  enforced  according'  to  Its  terms,  and 
Civ.  Code.  8  14S0,  providing  that  an  obligatioa 
imposed  upon  several  persons  may  be  joint,  w&r- 
eral,  or  jmnt  and  several,  does  not  mwAj. 

[Ed.  Note.— For  othra-  caMS,  see  Bills  and 
Notes,  Cent  Dig.  8         DecTDlg.  8  12a*] 

6.  Set-Oft  and  Countebclaim  (8  44*)— Joint 
Notes— CoDNTEBCLAiu  bt  One  Obligob. 

In  an  action  on  a  note  joint  by  its  express 
terms,  no  eonntetdaim  is  pmnisslbfe  whldi  eon- 
sEsts  of  a  demand  In  favor  of  one  of  the  ob- 
ligois. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  8  85;  Dec  Dig.  8  44.*] 

7.  Banks  and  Baneino  (f  lOS*)— OmcsBS— 

PBESIDENT. 

The  president  of  a  bank  bring  Its  exeeatlve 
head  under  the  us^s  and  customs  of  modern 
banking,  the  rule  that  his  power  is  limited  to 
transactions  expressly  authorised  by  the  di- 
rectors no  longer  obtains. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dlf.  1  242;  Dec  Dig.  8  102.*] 

&  Banks  and  Banking  (8  113*)— AiTTHOsnr 
OF  Pbbbideht— Estoppel  to  Dent. 

E}ven  if  the  Internal  policy  of  a  banking 
corporation  requires  the  inaoreements  on  its  re- 
discounts to  be  executed  by  the  cashier  or  other 
officer,  where  a  bank  raceived  and  retained  the 
proceeds  of  a  rediscount  of  a  note  obtained  from 
an  assignment  of  the  note  by  the  president  it 
was  estopped  to  deny  the  president  b  authority 
under  Civ.  Code,  8  3Dl9,  providinK  that  he  who 
can  and  does  not  forbid  fliat  which  is  done  on 
his  behalf  is  deemed  to  liave  bidden  it. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  8  275 ;  Dec  Dig.  8  113-*] 

9.  Bills  and  Notes  (8  523*)— NoNHBOoriAnji 

Noras— Action  bt  Assignee. 

In  an  action  against  a  maker  of  a  non- 
negotiable  note  by  the  assignee  of  the  payee,  the 
extent  of  the  maker's  right  to  proof  of  the  as- 
signment Is  his  protection  from  further  liability, 

[Ed.  Note.— For  otber  cases,  see  Bills  and 
Notes,  Cent  Dig.  88 1822-1825;  DecDlg.  {  S2S.*] 
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10.  BiLU  aud  Xotbs  a  523*)— Nomnoovu- 
'  BLB  N01X8  —  AcnioHs  —  Gvidknch— ASSIQIV- 
UENTS. 

In  an  .action  against  a  maker  of  a  nonne- 
fotiable  Dota  bj  the  assignee  tiie  payee,  erl- 
<lenee  Md  to  sopport  a  Bndiiis  that  tb»  note 
ma  assigned  to  plaiotiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1822-1825;  Dec.  Dig.  I 
62a*] 

Appeal  from  Superior  Court,  Ban  Diego 
County ;  B.  8.  Torrance,  Judge. 

Action  by  Bartlett  Estate  Company  against 
W.  H.  Fraser  and  another.  From  a  Judgment 
/or  plaintiff  and  an  order  denying  a  new 
trial,  the  moitioned  defendant  appeals.  Af- 
firmed. 

Stearns  ft  Bweet;  for  appellant.  HUls  ft 
Hlsar,  for  respondent 

AIXEN,  P.  J.  Plaintiff  ffled  a  rerlfled 
complaint,  aUeging  Ita  due  organization  and 
«xlsteiic(i  as  a  GaUfomia  onporatltm,  s^diig 
ont  in  luec  Terba  a  nonnesotlable  promlsswy 
note,  J<dnt  in  form,  payable  to  the  Pet^e's 
State  Banl^  and  allied  by  defendants  B*raser 
and  Wyneken,  aUestag  that  no  part  had  been 
paid  ezcc^  interest  for  one  year,  and  the  aa- 
dgnment  and  transfer  of  tiie  note  to  plaintiff. 
Defendant  Wynekm  made  defanlt  Fraser 
answered,  averrla^  that  he  liad  not  sufficleGt 
Informatton  and  b^ief  upon  the  BuI>Ject  to 
enaMe  him  to  answer,  and  upon  that  ground 
denied  that  plaintiff  is  now,  and  at  all  times 
mentioned  In  the  complaint  has  been,  a  cor- 
poration, etc. ;  further,  for  want  of  Informa- 
tlon  and  bdlef,  denied  that  no  part  of  the 
note  had  been  paid  ezc^  the  one  year's  in- 
tnest;  for  want  of  Information  and  belief, 
denied  that  no  part  of  the  note  remained  un- 
paid ;  and,  by  way  of  counterclaim,  set  up  an 
account  against  plaintiff  theretofore  assigned 
to  him,  whidi  he  alleged  remained  unpaid, 
and  tot  the  amonnt  of  which  he  asked  judg- 
ment The  court,  on  motion,  struck  from  the 
amended  answer  of  defendant  Fraser  the  por- 
tions thereof  attempting  to  deny  the  corpo- 
rate ezlstence  of  plaintiff,  and  those  para- 
graphs of  the  answer  denying  nonpayment 
as  well  as  the  allegations  with  reference  to 
the  counterclaim,  leaving  In  the  answer  only 
as  an  issue  the  question  of  the  assignment 
and  transfer  of  the  obligation  on  which  suit 
was  brought 

Appellant  Insists  that  the  court  erred  in  sus- 
taining the  motion  to  strike  out.  We  see  no 
error  upon  the  part  of  the  court  in  this  re- 
gard. "The  rules  of  pleading  under  our  sys- 
tem are  Intended  to  prevent  evasion,  and  to 
require  a  denial  of  every  specific  averment 
In  a  sworn  complaint,  In  substance  and  In 
spirit  and  not  merely  a  denial  of  Its  literal 
truth."  Doll  V.  Good,  38  Cal.  290.  The  alle- 
gation of  the  answer  with  relation  to  the 
corporate  existence  of  plaintlfT,  being  in  form 
conjunctive,  fell  short  of  denying  each  specific 
averment  ^e  denials  as  to  nonpaymoit  up- 


on Information  and  belief  are  within  the 
rule  laid  down  in  Mnlcahy  t.  Buckle,  100 
Cal.  487, 85  Fae.  144:  "A  defendant  is  not  at 
liberty  to  answer  an  allegation  in  this  form, 
wtaa  be  may  be  presumed  to  know,  or  wtun 
he  is  aware  before  answering,  that  be  has  the 
means  of  ascertaining  whether  or  not  such 
allegation  Is  true."  .^iplylng  these  rules,  the 
court  properly  eliminated  these  erosive  and 
insuflBdent  denials  fran  the  answer.  TbB 
note  set  ont  is  In  form,  "We  promise  to  pay," 
etc:  This  was  ttaCTefore  a  Joint  note,  as  dia- 
tlngnished  from  a  Joint  and  several  obliga- 
tion. The  form  of  stich  an  obligation  must 
be  enforced  according  to  Its  express  terms. 
Farmers'  Exchange  Bank  v.  Morse,  128  GaL 
242, 61  Paa  lOSa  The  obligation  being  by  Its 
express  ternu  Joint  section  14S0,  OIt,  Code, 
has  no  application,  and,  b^ng  Joint  no  coun- 
terclaim can  be  made  available  whlcb  con- 
sists of  a  demand  In  favor  of  one  of  the  ob- 
ligors. Roberts  v.  Donovan,  70  OaL  114,  0 
Pac.  180^  11  Pac.  608l 

The  court  found  in  favor  of  plalntUt  upon 
the  issue,  as  to  the  assignment  and  transfer 
of  the  obU^Uon  the  basis  of  the  action.  Ap- 
pellant contends  that  there  Is  no  evl^nce  in 
the  record  to  sustain  this  finding  of  tiia 
court  There  Is  evidence  tiiat  the  bank  to 
wham  the  note  was  made  payable  received  a 
consideration  for  its  transfer,  and  tiiat  the 
assignment  was  made  In  the  name  at  the 
bank  by  Its  presidmt  eight  months  before 
suit  was  brought  Under  the  usages  and  cus- 
toms of  modem  banking,  the  presldoit  of  a 
bank  Is  no  longer  regarded  as  an  ornamental 
magnet  with  which  to  atiract  deposits,  but 
on  the  contrary,  is  now,  and  has  been  for  sev- 
eral years,  recognized  as  the  executive  head 
and  most  important  ag«it  In  connection  with 
banking  operations.  The  reason  for  the  rule 
tiiat  through  banking  usage  the  president's 
power  was  limited  to  transactions  expressly 
authorized  by  the  board  of  directors  no  long- 
er obtains,  and  the  rule  should  cease;  but 
aside  from  this,  the  People's  Bank  received 
and  retained  the  proceeds  of  a  rediscount  of 
the  note  set  out  thereby  acquiescing  In  the 
acta  of  its  president  In  making  the  assign- 
ment and  transfer  from  which  the  proceeds 
of  the  rediscount  were  obtained,  and  were 
it  even  conceded  that  the  Internal  policy  of 
a  banking  corporation  requires  the  Indorse- 
ments on  Its  rediscounts  to  be  executed  by 
the  cashier  or  other  officer,  nevertheless,  by 
acquiescence  In  tiie  acts  of  Its  president  It 
would  be  estopped  to  deny  his  authority  in 
the  premises.  This  -principle  Is  established 
by  section  3519  of  our  Olvll  Code:  "He  who 
can  and  does  not  forbid  that  which  is  done 
on  his  behalf  Is  deemed  to  have  bidden  it" 
The  bank  being  estopped  to  deny  the  author), 
ty  of  the  president  In  making  the  transfer 
appellant  Is  fully  protected  from  further  lit- 
igation or  liability  in  connection  with  any 
claim  of  tiie  bank  on  the  paper,  and  this 
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should  be  the  foil  meaaore  of  hla  right  to  ea- 
foTce  proof  of  assignment,  or  to  question  Its 
Talldity.  In  our  opinion  the  court  was  war- 
ranted In  finding  that  the  note  had  been  as- 
Blgned  and  that  plalntUF  was  the  owner  and 
holder  thereof. 
The  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J. ;  TAGOART,  J. 

01  C«l.  A.  184) 

PAINB  et  Rl.  r.  WARD  et  aL   {dir.  627^ 
(Court  of  Appeal,  First  District,  California. 
Sept  22,  1900.) 

1.  HlOBWATS  (I  184*)— PiBSONAl,  iKJUBIEa— 

Actions — Evidence. 

Evidence  held  to  support  a  finding  that  d»- 
fendant  negligently  permitted  his  team  to  run 
away,  and  thereby  Injure  plaintiCF. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  472 ;  Dec  Dig.  8  184.*] 

2.  Appeal  and  ICbbob  (|  1011*)— Fihdinos— 
CoifCLusivENna. 

A  finding  on  conflicting  •vldenoa  will  not 
be  dlatnrbed. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  3983-8089;  Dec  Dig.  | 
lOll.*] 

8.  HlOHWATS  (I  184*)— Pkbsoitax.  Ihjubiei^ 
GONTBIBOTOBT  NeOLIGENCS— EVIDEITCX. 

E}Tldence  held  to  justify  a  finding  that  one 
Injured  by  the  runaway  team  of  another  was  not 
guilty  of  oontributoiT  negligence. 

[Dd.  Note.— For  other  cases,  see  Hl^ways, 
Cent  Dig.  I  472 ;  Dec  Dig.  S  184.*] 

Appeal  from  Superior  Court,  Bauta  Clara 
County;  John  B.  Richards,  Judge. 

Action  by  Catherine  Paine  and  another 
against  A.  B.  Ward  and  others,  a  copartner- 
ahlp.  From  an  order  denying  a  motion  for 
new  trial  after  Judgment  for  plaintiffs,  d»- 
fondants  appeal.  Affirmed. 

EL  D,  Crawford  and  B.  A.  Herrlngton,  for 
appellants.  A.  A.  Caldwell  and  SL  M.  Rea, 
for  reqtondents, 

KERRIGAN,  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries  allied 
to  have  been  caused  by  the  negligence  of  the 
defendants.  The  case  was  tried  without  a 
jury,  and  a  Judgment  was  entered  in  favor 
of  the  plaintiffs.  The  appeal  la  from  an 
order  denying  defendants'  motion  for  a  new 
trial. 

At  the  time  of  the  accident  the  plaintiffs 
were  employed  on  the  Cullen  ranch,  near 
the  town  of  Gllroy,  as  teamster  and  cook, 
respectively,  and  the  defendants,  who  were 
In  the  wood  business,  were  cutting  and  haul- 
ing wood  from  the  same  ranch.  At  that 
time  an  employd  of  the  defendants,  having 
In  charge  the  defendants'  team  attached  to  a 
wagon,  had  passed  from  the  public  road  into 
the  Cullen  property,  and,  after  doing  so,  had 
left  the  team  aud  wagon  standing  unattend- 
ed while  he  stepped  back  to  close  a  gate 
through'  which  he  had  Just  passed.  At  this 
moment  be  noticed  the  plaintiffs  approach- 


ing driving  a  horse  and  bu^y,  and  he  held 
the  gate  opoi  until  they  had  passed  into 
the  Cullen  ranch.  After  passing  through  the 
gate,  the  plaintiffs  drove  around  the  team, 
and.  wheal  they  got  into  the  road  and  abont 
40  feet  ahead  of  the  team,  the  latter  ran 
away  and  collided  with  or  Jumped  Into  the 
rear  of  their  buggy,  resulting  In  the  lu- 
Juriea  complained  of. 

Defendants  contend  that  the  findings  are 
not  supported  by  the  evidence.  The  court 
found:  That  defendants'  "eald  servant  n^ 
llgently  and  carelessly  left  said  team  ct 
horses,  hitched  to  said  wagon,  standing  about 
20  feet  from  the  gate  or  entrance  to  the  Cul- 
len randi  *  •  •  without  fastening  the 
reins  or  setting  the  brake  upon  said  wagon. 
Bald  horses  being  unattended  any  pn- 
son  or  persona  and  untied."  Ttiat  while  the 
team  was  left  in  tliat  unsafe  condition  said 
employ^  "carelessly  and  n^Ilgently"  did 
"slam  shut  violently  and  with  great  forot 
the  gate  to  said  entrance,  thereby  creating  a 
great  and  sodden  noise."  which  noise  "com- 
bined with  other  causes  *  *  •  caused 
said  team  of  horses  to  talce  fright"  and  nm 
away. 

Defendants'  contra  tlon  that  the  evidence  Is 
InsDffldent  to  anpport  tUa  flndhig  Is  onten- 
able.  One  witness  tastlfled  that  this  was  a 
restless  and  nMTona  team,  and  that  It  had 
acted  in  a  fractious  mannar  brfore.  It  was 
undisputed  that  the  employ^  in  diarfe  <tf 
the  team  on  the  day  of  the  accident  had 
been  driving  It  for  a  period  of  three  moDtlis. 
One  of  the  plalntlffB,  W.  A.  Palne^  said  in 
his  testimony  that  It  Is  the  cmtom  of  tsam- 
Bters  ta  set  brakes,  twA  the  team,  and  twist 
the  lines  secorely  aroond  the  seat  of  the 
wag«L  or  ttie  brake  before  getting  down  to 
open  or  close  a  gate,  whether  the  team  Is 
gentle  or  not;  that  on  this  occasion.  In  drlT- 
iug  by  the  standing  team,  be  lanced  down 
and  noticed  the  rtins  of  the  team  upon  tiie 
ground;  that,  when  the  team  was  stopped, 
the  Hues  were  dragging  npon  tlie  ground, 
and  the  brake  upon  the  wagon  was  not  set; 
aud  that  the  team  and  wagon  were  unattend- 
ed while  the  driver  thereof  was  holding  opoi 
the  gate.  Both  plaintiffs  testified  that  Jost 
as  they  turned  into  the  road  ahead  of  the 
team,  and  while  the  team  was  still  unat- 
tended, the  gate  slammed,  making  a  loud 
noise,  and  that  the  team  almost  immediately 
started  and  came  up  behind  them  so  rapidly 
that  it  was  Impossible  to  avoid  the  accident 
On  the  other  liand,  defendants  Introduced 
testimony  to  the  effect  that  the  brake  on 
the  wagon  was  set  and  the  reins  fastened, 
that  the  gate  was  held  open  by  their  driver 
at  the  request  of  plaintiffs,  and  that  they  In 
passing  the  team  drove  so  close  to.  it  as  to 
touch  with  their  buggy  the  stomach  of  one 
of  the  horses,  whldi  caused  the  team  to  nm 
away. 
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The  effect  of  all  this  erldoice  was  to  pre- 
■ent  a  anestUm  of  fact  to  tbe  trial  court 
Tbe  court  accepted  the  version  of  the  accident 
whldi  showed  negligence  on  the  part  of  de- 
fendants* employd,  and  under  the  wtil-estab- 
Ushed  rule  In  cans  of  conflict  In  the  evi- 
dence this  court  will  not  disturb  the  con- 
<diiBlon  of  the  trial  court 

Appellants  also  claim  that  the  finding  that 
plalntm  were  not  goU^  of  oontrlbutDrr  neg- 
llgeice  Is  contrary  to  the  evidence.  W.  A. 
Paine  testified  that  as  he  approached  the 
gate  he  "yelled  to  the  man  standing  there 
to  go  on**  as  "the  team  coming  b^lnd  would 
close  the  gate";  that  "I  told  him  several 
times  to  drive  on,  but  he  would  not  do  so, 
and  motioned  to  as  to  go  on .  through  the 
gate.  We  drove  no  closer  at  any  time  to 
tbe  team  tiban  SO  or  40  feet  I  saw  the 
reins  on  the  groimd  Just  as  my  wife  turned 
into  the  road  ahead  of  the  team,  and  I  had 
not  noticed  them  before."  His  wife  testified : 
**I  naturally  supposed  the  driver  of  the  team 
had  set  his  brake  and  fastened  his  reins.  If 
he  had  done  so,  the  accident  would  not  have 
happened.  I  did  not  see  the  reins  upon  the , 
ground  and  did  not  see  the  brake."  Neither 
of  these  witnesses,  according  to  tbelr  tua.- 
mony,  knew  the  horses  nor  bad  ever  seen 
them  befora  They  were  ftuQlllar  with  the 
custom  of  teamsters,  and  therefore  supposed 
that  the  brakes  wore  set  and  tbe  lln«i  se- 
curely fastened. 

If  the  testimony  In  the  case  disclosed  that 
the  plainUfls  taiew  that  Oie  team  in  question 
was  naturally  nervous  and  restless,  that  the 
brakes  were  not  set  and  the  lines  lying  on 
the  ground,  the  court  might  have  found  that 
tbe  plaintUb  were  guilty  of  contributory  n^ 
llgence  in  driving  ahead  of  tbe  unattended 
team,  but  their  evidence  shows  that  they  did 
not  know  those  facts,  except  that  one  of  the 
plaintiffs  in  passing  tbe  team  saw  the  lines 
on  the  ground,  but  It  may  be  Inferred  tliat 
this  was  at  a  time  too  late  to  change  the 
course  of  the  buggy  and  avert  the  accident 
Neither  of  them  could  sntldpate  the  slam- 
ming of  the  gate,  without  which  act  the  team 
would  probably  not  have  run  amiy.  We 
think  tbe  finding  of  the  court  on  this  branch 
of  the  case  is  also  amply  sustained  by  tbe 
evidence. 

Tlie  ordw  appealed  from  Is  afllrmed. 
We  concur:  COOPER,  P.  J.;  HALL,  J. 


(U  Gal.  A.  W<) 

BEALL,  Road  C<mi'r,  v.  WEIR.    (Civ.  e2a) 

(Conrt  of  Appeal,  Fint  District  California. 
Sepb  23,  1000.) 

BOUKDABIBB  (I  8*)— CONVEYANCE  ACCOKDINQ 

■TO  Section  Line  Marked  by  Stakes. 
The  owner  of  two  sections,  after  having  the 
east  and  west  section  line  between  them  survey- 
ed, and  stakes  set  showing  such  line,  conveyed  s 
dtrip  for  a  highway  60  feet  wide,  30  feet  wide  off 


the  sonth  side  of  the  north  section,  and  30  feet 
wide  off  the  north  side  of  the  south  section.  Hie 
count;  entered  on  the  strip  and  used  it  as  a 
highway,  though  not  to  its  entire  width;  and 
the  owner  of  toe  sections  platted  tbe  remainder 
of  the  north  section,  each  on  the  basis  of  the 
deed  for  the  road  having  conveyed  &  strip  80 
feet  wide  each  side  ot  the  sectlni  line  as  muJrad 
by  the  surveyor  with  stakes.  Held  that  the 
conveyance  being  made  with  reference  to  the 
stakes  as  showing  the  section  tine,  the  county 
could  not  be  disturbed  In  its  possession  by  de- 
fendant who  bought  one  of  uia  south  nutted 
lots,  knowing  his  south  bonndary  was  located 
with  reference  to  the  conveyance  to  tbe  county 
being  in  accordance  with  the  stakes,  showing 
tliat  the  troe  section  line  was  farther  south. 

[Ed.  Nota,^For  other  cases,  see  BounAuies, 
Cent  Dig.  U  14-19;  Dec  Dig.  |  3.*] 

Appeal  from  Superior  Court  Fresno  Conn* 
ty ;  H.  Z.  Austin,  Judge. 

Action  by  George  W.  Beall,  Road  Commls- 
sloner  of  Snpervteor  District  No.  2,  Fresno 
county,  against  W.  J.  Weir.  Judgment  for 
plaintiff,  and  defenj^ant  appeala  Affirmed. 

'  B.  A.  Williams,  Vor  appellant  Denver  Sw 
Church  and  Manseu  F.  McGormlck,  for  re- 
spondent 

GOOFBRi  P.  J.  This  action  was  brought 
by  tbe  plaintiff  as  road  commissioner  for 
tbe  purpose  of  abating  a  certain  post  and 
wire  fence  alleged  to  have  been  erected  and 
maintained  by  the  defendant  on  a  pubUc 
highway  In  Fresno  county.  The  defendant 
admitted  that  he  constructed  and  malntelned 
the  fence,  but  claimed  that  such  fence  was 
not  upon  a  highway,  but  upon  his  own  land. 
Upon  the  Issue  thus  made  tbe  court  found 
in  favor  of  plaintiff,  and  ordered  the  face 
abated  as  a  public  nuisance^  and  Judgment 
was  accordingly  entered.  Defnidant  prose- 
cutes this  appeal  from  the  Judgmoat  and 
from  the  order  denyli^  his  motion  for  a  new 
trial. 

Defendant  no  doubt  in  good  faith,  believed 
that  he  owned  the  land  upon  which  he  erect* 
ed  the  fence.  His  counsel  stetes  in  bis 
brief  that  "the  <mly  issue  In  the  case  Is 
the  location  of  the-  section  line  betweoi  sec- 
tions 23  and  26  in  township  IB,  S.  B.  21." 
After  carefully  examining  tbe  record,  we  are 
of  the  opinion  that  the  issue  In  the  case  Is 
as  to  the  correct  location  of  the  boundaries 
upon  the  face  of  the  earth  according  to 
the  calls  of  a  deed  made  by  tbe  then  own- 
er of  tbe  land  to  the  county  of  Fresno  for  a 
right  of  way  for  a  public  highway,  and 
whether  or  not  the  place  where  the  fence 
was  erected  Is  within  the  exterior  calls  of 
said  deed. 

On  June  29, 1888,  one  E^ers  was  the  own- 
er of  said  sections  23  and  26,  and  while  so 
the  owner  he  conv^ed  by  deed  to  the  coun- 
ty of  Fresno  a  strip  of  land  60  feet  wide, 
being  30  feet  on  ea<di  side  of  tbe  section 
Mne  between  sections  28  and  26,  and  extend- 
ing east  and  west  across  the  entire  section ; 
or,  In  other  words,  he  conveyed  a  atrip  of 
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land  30  feet  wide  off  the  south  side  of  sec- 
tloii  23  and  a  strip  oC  land  30  feet  wide  off 
the  north  side  of  section  26.  Prior  to  the 
time  Eggers  made  the  deed  to  the  county  of 
the  right  of  way  the  section  lines  In  the 
township  bad  been  located  or  had  been  at- 
tranpted  to  be  located  by  one  Manael,  by 
Burreys  made  by  said  Manuel,  who  drove 
redwood  stakes  down  In  the  ground  to  mark 
the  section  comers  at  the  east  and  at  the 
west  end  of  what  was  believed  to  be  the 
trne  section  line  dividing  said  sections  26 
and  28.  The  people  in  the  township,  so 
far  as  appears,  were  governed  by  the  sur- 
vey BO  made  by  Manuel  and  the  comers  as 
fixed  by  him.  The  surveyor  of  the  county, 
McKay,  made  a  survey  In  1898  along  the 
east  line  of  said  section  23,  and  foond  the 
redwood  post  at  the  soutlieast  comer  which 
had  been  placed  these  by  Manuel  in  making 
bis  original  survey  prior  ^  the  time  Eggers 
Reeded  to  the  county.  In  1890  Eggers  had 
all  of  section  23  surveyed  and  platted  by  a 
surveyor  named  TIelman.  who  subdivided 
the  section  Into  lots  numbered  from  24  to  50, 
inclusive,  which  survey  was  called  the  plat 
of  the  Eggers  colony.  In  making  this  survey 
the  surveyor  found  all  the  original  redwood 
stakes  as  set  by  Manuel,  and  which  were 
in  the  ground  at  the  time  Eggers  made 
the  deed  to  the  county.  This  plat  located 
the  south  boundary  of  the  south  tier  of  lots 
of  said  section  23  the  same  as  the  northerly 
line  of  the  60  feet  right  of  way  as  fixed  with 
reference  to  the  stakes  originally  set  by 
Manuel.  Eggers.  In  having  the  survey  and 
plats  made  of  the  Eggers  colony,  treated 
the  deed  to  the  county  as  fixed  and  located 
by  said  stakes  so  originally  set  This  sur^ 
vey  and  plat  was  filed  tor  record  by  BK^rs. 
The  defendant  afterwards  (but  at  what  time 
does  not  appear)  became  tiie  owner  of  lot 
82  of  the  property  so  platted  for  Eggers. 
It  does,  however,  appear  that  defendant 
knew  of  the  stake  at  the  southeast  coiner 
of  tiie  section  and  of  the  south  boundary 
of  his  lot,  which  did  not  Include  the  place 
where  be  built  the  fence  wblch  Is  here 
claimed  to  be  a  nuisance.  Defendant  por- 
cbased  with  full  Imowledge  of  the  construc- 
tion which  had  been  placed  upon  the  deed 
by  Eggers  when  he  conveyed  to  the  county 
and  with  full  knowledge  as  to  the  south 
boundary  of  lot  32  as  fixed  by  the  Eggers 
map.  The  county  accepted  the  deed  and 
the  public  traveled  the  road  as  a  highway 
after  the  conveyance  was  made  to  it  A 
furrow  was  at  first  run  so  as  to  mark  the 
line  of  the  road,  but  the  road  was  not  com- 
pletely graded  until  1905.  During  the  year 
1805,  at  the  request  of  defoidant,  about  20 
years  after  the 'first  survey  had  been  made, 
Manuel  resurveyed  the  township.  In  making 
tills  resurvey  Manuel  states  that,  by  measur- 
ing the  township  north  and  south  betweoi 
the  township  line  and  the  line  between  sec- 
tions 23  and  26,  he  found  an  overplus  of  8B 
feet,  and  that  be  divided  this  excess  of  30 
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feet  between  the  sections  so  "that  would 
bring  the  line  of  Wier's  place  In  the  nelgh< 
borhood  of  13  or  14  feet  below  the  place 
where  his  first  row  of  vines  Is.*'  In  other 
words,  by  the  resurvey  made  by  Manuel 
In  1906,  disregarding  the  stakes  he  originally 
set  In  the  ground  so  as  to  designate  the 
lines,  he  made  the  south  line  of  defendant's 
lot  atwnt  13  to  14  feet  farther  south  than  the 
line  was  made  by  the  "Eggeta  map,  thus  tak- 
ing 13  or  14  feet,  a  portion  of  the  highway 
as  located  by  Eggers  at  tbe  time  he  conveyed 
to  the  county. 

It  is  not  necessary  to  decide  as  to  whstlt- 
er  or  not  the  last  survey  made  by  Manuel 
is  tbe  correct  one.  When  Eggers  conveyed 
to  the  county,  he  owned  the  entire  tmct 
through  which  tbe  right  of  way  was  grant- 
ed, and  the  ^ference  In  the  deed  to  the 
section  line  separating  sections  23  and  26 
was  msde  with  reference  to  tbe  line  as  be 
had  located  It  by  his  own  surveyor.  It  con- 
veyed the  strip  of  lend  precisely  as  tf  the 
description  had  commenced  at  one  of  the 
stakes  at  the  section  comer  and  gone  around 
the  entire  60  feet,  closing  at  the  same  state 
Eggers  so  understood  It  when  be  made  tbe 
deed.  He  continued  to  so  understand  and 
construe  It  when  be  had  tbe  section  sur- 
veyed and  platted  and  defendant  knew  his 
said  boundary  as  located  by  tbe  Eggers 
colony  map  when  he  purchased.  Defendant 
still  owns  undisturbed  all  tbe  land  described 
In  lot  82  of  the  Eg^rs  colony.  He  may  not 
disturb  tbe  coun^  In  Ite  ownership  of  all 
that  Eggers  bad  conv^ed  to  It  prlw  to  tiie 
time  def»idant  came  upon  the  some.  This 
ranstmction  leaves  each  grantee  undisturbed 
as  to  the  lands  described  in  tbe  conveyance 
under  which  th^  respective  took. 

Wboi  land  has  once  been  conveyed  with 
reference  to  stakes  and  monumoits  which 
were  fixed  and  In  place  at  tbe  time  of  such 
conveyance,  the  conveyance  cannot  be  aftst- 
wards  defeated  by  a  sew.  survey  which 
shows  that  tbe  stakes  and  monuments  as 
originally  set  were  not  as  a  matter  of  fact 
In  their  trne  places.  A  contrary  rule  would 
upset  tities  and  make  all  convcTances  more 
or  less  nncortain.  It  Is  always  the  aideavw 
of  courts  to  ascertain  the  tntentton  of  the 
parties  in  applying  the  description  c<Hitained 
in  a  deed  to  the  monuments  referred  to 
therein  so  as  to  locate  the  land  in  accordance 
with  the  intention  of  tbe  parties.  Tbe  con- 
Btruction  we  have  glrea  the  deed  to  tiie 
county  is  In  accord  with  the  rule  as  laid 
down  time  and  time  again  by  the  Supreme 
Court 

In  Helm  t.  Wilson,  76  GaL  476,  18  Pac 
604,  the  deed  described  tbe  land  as  being  in 
tbe  southeast  Instead  of  southwest  quarter 
of  a  certain  section ;  but  the  court  held  that, 
if  the  land  Intended  to  be  conveyed  could  be 
identified  by  monuments  actually  fixed  upon 
the  ground,  the  mistake  as  to  the  subdivi- 
sion  in  which  the  land  was  really  located 
was  falsa  demonstratio.  In  Ealser  t.  Dalto, 
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140  Oal.  168,  73  Pac.  82a  It  was  held  that 
the  bonndarles  of  city  lots  as  originally 
located  on  the  surface  of  the  earth  must 
govern,  and  a  line  shown  by  monuments  as 
platted  by  the  city  authorities,  and  acqui- 
esced In  for  many  years,  must  control  cours- 
es and  distances,  and  cannot  be  overtnmed 
by  measurements  afterwards  made  by  a  sur- 
veyor. We  repeat  what  was  there  said: 
"Tb.«  testimony  of  snrveyora  on  the  part  of 
defendants  was  sharply  in  conflict  with  the 
above  as  to  the  division  line  by  a  survey 
by  courses  and  distances.  The  defendants' 
surveyors  took  the  monumental  line  of  Qreen 
street  as  they  located  It  They  found  an 
original  line  monument  at  a  point  on  Union 
street  near  Hyde,  thence  from  the  line  of 
Union  street  across  the  block  to  Green  street, 
a  distance  of  275  feet,  thence  68  feet  across 
Qreen  street,  and  thence  68  feet  aud  9  Inches 
to  the  line  of  defendant's  lot  These  sur- 
veys may  have  been  correct  by  courses  and 
distances,  but  In  the  course  of  30  or  40 
years  a  change  In  the  position  of  the  monu- 
ments on  the  surface  of  the  earth  might 
easily  cause  a  variation  of  4  or  S  Inches. 
The  lines  as  originally  located  must  govern 
In  such  cases.  The  survey  as  made  In  the 
field  and  the  lines  as  actually  run  on  the 
surface  of  the  earth  at  the  time  the  blocks 
were  surveyed  and  the  plats  filed  must  con- 
trot  The  parties  who  own  the  iin'operty 
bave  a  right  to  rely  on  such  lines  and  monu- 
ments. TbAj  must  when  established  control 
courses  and  distances.  A  line,  as  shown 
b7  monuments  and  as  platted  by  the  city 
uithorltles,  and  as  acquiesced  In  for  many 
Tears,  caimot  be  overturned  by  measurements 
alona**  See,  further,  Penry  v.  Klchards,  52 
Gal.  496;  Bullard  v.  Kempff.  119  Cal,  9,  60 
Pac.  780;  Dlehl  v.  Zanger,  89  Mich.  601. 

Tbere  Is  no  merit  In  the  suggestion  that 
the  county  only  used  the  central  portion 
of  Uie  right  of  way,  and  did  not  accept  the 
tight  of  way  for  the  fnll  width  of  the  60 
faet,  because  it  did  not  use  all  of  the  60 
feet  up  to  the  south  boundary  of  defendant's 
land.  The  county  accepted  the  right  of  way 
b7  eutry  upon  and  using  the  same  as  a  pub- 
lic highway  and  expending  public  moneys 
there<m.  Its  acceptance  was  aa  broad  as 
the  grant,  although  It  did  not  use  the  entire 
width  of  the  right  of  way.  The  question  Is 
entirely  different  from  the  construction  given 
to  the  width  of  a  r^ht  of  way  where  the 
right  of  way  Is  dalmed  entirely  by  prescrip- 
tion or  user.  In  such  case  the  public  can- 
not claim  a  constructive  dedication  or  a  con- 
structive title  to  land  which  In  fact  was  nev- 
er used  or  traveled  over  by  the  public. 

^niere  Is  no  merit  In  any  of  the  other  con- 
tentions of  defendant 

The  Judgment  and  order  are  affirmed. 

We  concur:  HALL,  J-;  KBRBI6AN,  J. 


(U  Cal.  A.  370) 
PETERSON  V.  NESBITT.    (CSv.  637.) 
(Court  of  Appeal,  First  District,  California. 
Sept  25.  1900.) 

Abbest  (S  28*)— In  Gxvix.  AcnoN-AnxDATit 
roB  Abrest. 

It  does  not  appear  from  an  affidavit  for 
arrest  In  a  civil  action  that  a  sufficient  caus« 
of  actl(m  exists  necessary  under  Code  Civ.  Proe. 
I  481,  to  give  tiia  court  jurisdiction  to  make 
the  order  of  arrest  the  affidavit  stating  that 
"a  good  and  sufficient  cause  of  action  exists 
•  •  •  as  fully  appears  from  tlie  verified  coitt- 
plaint  *  *  *  as  follows";  tblB  beiag  but  the 
statement  of  affia&fs  opinion,  and  not  twlng  an 
oflth  to  the  trutii  of  uie  matters  la  the  com- 
plaint. 

[Dd.  Note,— For  other  cases,  see  Arrest^  Cent 
Dig.  IS  S6-6S,  72;  Dec.  Dig.  %  2&«] 

AK>e>l  from  Superior  Court,  Monterey 
County:  John  B.  Richards,  Judge. 

Action  by  Josephine  FetenKm,  administra- 
trix of  Mlchti  Gartler,  deceased,  against  W. 
J.  Nesbltt  Judgment  for  defradant  Plain- 
tiff appeals.  Affirmed. 

J.  H.  Andresen  and  W.  S.  White,  for  ap- 
pellant  Daugherty  &  Lacey,  for  respondent 

HAm  J.  Plaintiff  brought  tills  action 
against  Ihe  defendant  who  is  the  sheriff  of 
Monterey  county,  to  recover  damages  for  al- 
lowing  the  escape  of  one  Marcelln  Certler, 
who  Iwd  been  arrested  upon  mesne  process 
la  a  civil  action,  brought  by  this  plaintiff 
against  said  Marc^ln  Cartler.  At  the  trial 
plaintiff  offered  In  evidence  the  affidavit  up- 
on which  the  order  of  arrest  hod  been  made, 
but  upon  objection  of  defendant  the  court 
refused  to  admit  It  In  evidence,  and  as  a 
result  plaintiff  was  unable  to  prove  her  case, 
and  at  the  close  of  her  testimony  the  court 
granted  defendant's  motion  for  a  nonsuit. 
The  appeal  Is  from  the  judgment  of  nonsuit 
entered  In  accordance  with  this  order. 

The  only  question  to  be  determined  Is  as 
to  whether  or  not  the  court  erred  in  sustain- 
ing defendant's  objection  to  the  Introduction 
of  the  affidavit  for  the  order  of  arrest  The 
correctness  of  the  ruling  of  the  court  de- 
pends upon  whether  or  not  the  affidavit  upon 
which  the  order  of  arrest  was  based  was  suf- 
ficient to  invest  the  court  with  Jurisdiction 
to  make  the  order.  The  statute  (section  481, 
Code  Civ,  Proc.)  provides  that  "the  order 
may  be  made  whenever  it  appears  to  the 
Judge,  by  the  affidavit  of  the  plaintiff,  or 
some  other  person,  that  a  sufflclent  cause  of 
action  exists,  and  that  the  case  Is  one  of 
those  mentioned  In  section  four  hundred  and 
seventy-nine.  The  affidavit  must  be  either 
positive,  or  upon  Information  and  belief; 
and  when  upon  information  and  b^lef.  It 
must  state  the  facts  upon  which  the  informa- 
tion  and  belief  are  founded." 

Several  objections  are  urged  as  to  the  suf- 
ficiency of  the  affidavit  the  first  of  which  Is 
that  it  does  not  appear  from  the  affidavit 
that  a  sufflclent  cause  of  action  existed.  In 
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thlB  ngaxA  the  affldarlt,  wtalcb  was  made 
bj  the  attorney  for  the  plaintiff  In  the  orig- 
inal actlona,  etatea  "tiiat  a  good  and  anffl- 
^ent  cause  of  action  exists  In  taror  at  the 
cald  plaintiff  and  agalnat  the  defendant  tn 
said  action  for  the  sum  of  $2,700  for  the 
wrongful  conversion  of  certain  property  be- 
longing to  the  estate  of  Ulchel  Cartler,  de- 
ceased, as  fully  appears  from  tiie  vertfled 
complaint  on  file  herein,  which  said  com- 
I^lnt  Is  in  words  and  flgares  as  fbUowa,  to 
wit:**  Tbea  follows  a  copy  of  such  com- 
plaint Thia  Is  but  the  statement  of  the  opin- 
ion of  the  affiant  that  the  complaint  states 
a  good  and  snfikdent  cause  ot  action.  It  Is 
not  a  statement  of  the  afllant  that  the  mat- 
ters set  forth  in  the  complaint  are  true.  We 
appr^end  tliat  no  prosecuttai  for  perjury 
would  lie  agalnat  the  affiant  predicated  upon 
the  falsity  of  any  of  the  matters  set  forth 
in  the  comj^alnt  The  affidavit  In  question 
differs  radically  from  the  affidavits  held  suf- 
ficient In  Ligare  t.  Cal.  S.  R.  R.  Co.,  76  Cat. 
610,  18  Pae.  777,  and  Ex  parte  Howltz.  2 
Gal.  App.  7S3,  84  Pac.  229,  where  the  affiant 
made  oath  to  the  trutH  of  the  facts  stated  In 
the  document  referred  to.  In  the  Howltz 
Gase  the  complaint  was  annexed  to  and  made 
a  part  of  the  affidavit,  and  the  affiant  aver- 
red "that  the  allegatlona  contained  therein 
are  true."  In  Ligare  v.  Cal.  S.  B.  R.  Co.. 
the  affidavit  referred  to  the  complaint  on  file, 
and  made  It  a  part  and  portion  of  the  af- 
fidavit. The  language  was  such  that  the 
court  held  that  "the  oath  to  the  affidavit  is 
an  oath  to  the  truth  of  the  document  refer- 
red to." 

That  cannot  be  Justly  said  of  the  language 
«(  the  affidavit  In  this  case.  Though  the 
complaint  Is  set  forth  in  the  affidavit,  the 
affiant  does  not  make  oath  to  the  truth  of 
any  matter  contained  therein.  It  certainly 
iB  not  Bufflclent  for  the  affiant  to  state  In 
general  terms  that  a  good  and  sufficient 
cause  of  action  exists.  This  is  a  matter  for 
the  Judge  to  determine,  and  the  facts  con- 
stituting the  cause  of  action  must  be  set 
forth  and  sworn  to,  either  positively  or  up- 
on information  and  belief.  If  sworn  to  up- 
on information  and  belief,  the  facts  upon 
which  the  information  and  belief  are  found- 
ed must  I>e  stated.  The  Jurisdiction  to  issue 
an  order  of  arrest  In  a  civil  suit  rests  upon 
the  affidavit.  Where  the  affidavit  in  an  es- 
sential particular  falls  to  meet  the  require- 
ments of  the  law,  the  court  is  without  Juris- 
diction to  Issue  the  order  for  arrest  Ex 
parte  Fkumoto,  120  Cal.  316,  52  Pac.  726; 
Meres  v.  Eosta,  6  Cal.  App.  Ill,  89  Pac.  860. 

The  court  did  not  err  In  sustaining  the 
objection  to  the  offer  of  the  affidavit  or  In 
granting  the  motion  for  a  nonsuit,  and  the 
Judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.j  KERRI- 
GAN, J. 


RBPORTBB.  (CaL 

01  Cal.  A.  an) 
PAOIBIO  PAYING  00.  r.  V^SO  at  sL 

(Civ.  242)        .  ■ 
(Court  of  Appeal.  Plist  District,  Gallfomia. 
Sept  29,  1909.) 

1.  Appe&i.  and  Ebbok  (I  384*)— Bonns— SuF- 

nCIENCT. 

Where  the  recitals  In  an  appeal  bond  do 
not  identify  the  particular  appeal  which  it  was 
intended  to  perfect,  the  bond  Is  totally  void,  not 
merely  insumcient,  but  where  a  bond  on  appeal 
from  a  Judgment  properly  refers  to  the  juds- 
ment  appealed  from,  so  as  to  fully  identify  it, 
and  shows  that  it  was  a  judgment  from  whidh 
on  appeal  could  only  be  properly  taken  to  the 
court  of  appeal.  It  was  not  void  because  ft  re- 
cites by  mistake  that  the  appeal  was  to  be  tak- 
en to  the  Supreme  Court,  especially  in  view  of 
Const,  art.  6,  |  4.  providing  for  a  transfer  of  the 
appeal  to  the  proper  court. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  SS  2040.  ^>50;  Dec  Dig.  I 
384.*] 

2.  Affeai,  ano  Ebbor  (|  391*)— Bonds— Suf- 
ficienct. 

It  is  no  objection  to  the  sufficiency  of  an 
appeal  where  a  good  bond  has  been  filed  and  ap- 
proved that  the  sureties  on  a  former  bond  would 
not  be  liable;  the  very  purpose  of  Code  Civ. 
Proc  J  954,  providing  that  no  appeal  can  be  dis- 
missed for  Insuffidency  of  the  undertaking  there- 
on, if  a  sufficient  undertaking  be  filed  and  ap- 

& roved  before  hearing  upon  motion  to  dismiss, 
eins  to  allow  a  snmclent  bond  to  be  given  to 
supply  the  defects  of  an  insuffident  one. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  2077;  Dec.  Dig.  {  891.*] 

3.  COHSTTTUTIORAI.  LaW  (f  SO*)— LlOISLATIVX 

PowEB— Appeal  Bonds. 

The  entire  law  relating  to  the  giving  of 
appeal  bonds  being  statutory,  the  L^[islatnre 
may  regulate  the  matter  at  its  will. 

[Eld.  Note. — For  other  cases,  see  Cwstitution- 
ai  Law,  Cent  Dig.  |  48;  Dec.  Dig.  |  50.*] 

Appeal  from  Buperlmr  Court;  City  and 
County  of  San  Frandsco;  Frank  J.  Murasky, 

Judge. 

Action  by  the  Padflc  Paving  Company 
against  Peter  Verso  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Oa 
motion  to  dismiss.  Denied. 

W.  J.  Bartnett  and  R.  K.  Barrows,  tat 
appellant  Alexander  D.  K^es,  for  respond- 
ents, . 

HALL,  J.  Respondmts  Iiav«  made  a  mo> 
tlon  to  dismiss  the  appeal  In  this  case  up- 
on the  ground  that  the  appeal  brad  filed 
upon  taking  the  appeal  Is  so  defective  as 
not  to  support  the  appeal.  Two  defects  in 
the  bond  are  pointed  out  by  respondoitB. 
one  of  which  they  concede  is  not  fatal,  and 
may  be  corrected  by  the  filing  in  this  court 
of  a  new  bond  under  section  064  of  the 
Code  of  cavil  Procedure.  Before  the  hear- 
ing of  this  motion,  a  new  bond  was  filed  and 
approved,  which  Is  sufficient  in  form  and  sub- 
stance to  support  the  appeal,  provided  the 
other  defect  in  the  original  bond  Is  not  fatnl 
to  the  appeal.  The  appeal  is  from  a  Judg- 
ment, and  the  bond  properly  refers  to  the 
Judgmmt  appealed  from  so  as  to  fully  Iden- 
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tl^  It  The  defect  urged  aa  fatal  conslstB 
of  the  recital  ttiat  "whereas  an  appeal  la 
about  to  be  takeo  to  the  Supreme  Court," 
whKi,  la  fact,  the  appeal  was  taken  to  tbla 
court  It  la  contended  that  this  does  not 
IdentlCr  the  appeal,  and  tbat,  therefore,  the 
bond  Is  no  bond  at  all  <mi  this  appeal. 

It  la  true  that  It  has  been  held  that,  where 
the  recitals  In  the  undertaking  do  not  Iden- 
tify the  particular  appeal  which  It  Is  In- 
tended to  perfect,  the  undertaking  is  oon- 
Bldared  as  totally  void  for  any  purpose,  and 
not  merely  insufficient  Little  t.  Thatcher, 
IDl  CaL  S68;  91  Pac.  821 ;  Wadlelgfa  t.  Phelps, 
147  Cal.  136,  SI  Pac.  418;  EsUte  of  Heyden- 
feldt  lia  OaL  846,  61  Pac.  543;  CenterrlUe^ 
eta,  Cow  T.  Bachtold,  109  Cal.  Ill,  41  Pac 
813;  Home  &  Loan  Aas'n  t.  WUklns,  71  Cal. 
626,  12  Pac.  799;  Corcoran  t.  Desmond,  71 
ObI.  101,  11  Pac;  816.  in  most  ot  the  above 
cases  several  appeals  had  been  taken  and 
but  me  bond  given,  wbldi  did  not  show 
which  appeal  it  was  Intoided  to  perfect  In 
Little  V.  Thatcher  the  bond  identlfled  a  Judg- 
ment aa  the.  subject-matter  ot  tiie  appeal, 
when,  in  fact  an  order  doiying  a  motion  tax 
a  new  trial  was  the  niattor  appealed  fKHU. 
In  the  case  at  bar  the  bond  fully  identlfles 
the  matter'  from  whiidi  the  appeal  was  tak- 
m.  It  was  the  Jud^uent  rendved  In  the 
case,  and  is  comide^y  Identlfled  by  the  re- 
citals in  tb»  bond.  Furthermore  It  was  a 
judgment  flom  whldi  an  iwpeal  could  only 
be  properly  taken  to  this  court;  and,  if  the 
aK>oal  should  in  form  be  taken  to  the  Su- 
preme Court  tlie  proceedings  would  stUl  In 
law  ultimately  result  in  an  appeal  to  this 
court ;  for  in  such  case  the  Constitution  iffo- 
vldes  for  a  transfer  of  tlie  appeal  to  tiie  prop- 
er court  Const  art  6,  |  4.  It  would  still 
be  the  ume  appeal,  and  heard  upon  predae- 
ly  the  same  record,  and  involve  flie  same 
Questions. 

It  Is  no  objection  to  Hie  sufflcloicy  of  tids 
appeal  aa  It  now  stands,  with  a  good  bfmd 
flled  and  apjiroved  before  the  hearing  of 
this  motion,  to  say  that  the  sureties  on  the 
original  undertaking  would  not  be  liable. 
Tbat  may  be  true,  and  the  appeal  supported 
by  the  new  bond.  It  Is  the  very  purpose 
of  section  964,  Code  Olv.  Proa,  to  allow  a 
Bufllclent  bond  to  be  given  to  supply  the  de- 
fects of  an  insufficient  bond.  SpreCkels  v. 
Spreckels.  114  Cal.  61,  46  Fac.  1022;  Jarman 
V.  Rea,  129  Gal.  157,  61  Pa&  790;  Bay  City 
BIdg.  ft  Loan  AB8*n  v.  Charles  E.  Broad,  128 
Gal.  670.  i61  Pac.  868.  The  entire  law  for 
the  giving  of  any  bond  on  appeal  Is  stat- 
utory, and  it  is  competent  for  the  Legis- 
lature to  r^nlate  the  mattor  as  Its  wis- 
dom may  dictate.  Spreckels  v.  Spreckels, 
supra.  Section  954.  Code  Civ.  Proa,  allow- 
ing a  new  bond  to  be  given  when  the  orig- 
inal bond  is  insufficient,  Is  rranedlal  in  its 
nature,  and  we  think  for  that  reason  should 
receive  a  llbaal  Interpretation  with  a  view 


to  further  the  determination  of  appeal  upon 
their  merits.  The  giving  of  the  new  bond  be- 
fore the  bearing  of  the  motion  to  dismiss 
amply  protects  the  Interests  of  the  respond- 
ent 

As  before  Indicated,  this  appeal  Is  in  ita 
legal  effect  practically  the  same  as  If  the  no- 
tice of  appeal  had  In  fact  been  an  appeal  to 
the  Supreme  Court  Such  an  appeal  would 
have  effected  an  appeal  to  this  court,  because, 
as  the  Jttdgmoit  Is  one  directly  appealable 
only  to  this  court  the  Suprone  Court,  undw 
the  Constitution,  would  have  transferred  the 
appeal  to  this  court  In  either  case^  the 
peal  would  be  heard  and  determined  by  this 
court  upoQ  the  same  record,  and  the  same 
question  would  be  involved.  In  this  regard 
the  principle  Is  analogous  to  tbat  part  of  the 
dedaiOQ  In  Wadlelgh  v.  Phelps,  siq^ra,  deal- 
ing wltii  tbe  appeals  from  the  judgment 
and  various  nonappealaUe  orders  reviewable 
upon  Oie  anteal  from  tbe  Judgment  But 
one  bond  was  ^vrai,  snd  it  was  htid  that  tills 
siworted  the  appeal  fnmi  the  jndgmoit 
Kqtedally  see  omcnrring  opinion  by  Ur.  Jus- 
tice Angellottl.  147  OaL  142,  81  Paa  41& 

We  do  not  think  the  fiicts  of  this  case 
bring  It  within  the  rule  of  those  cases  irtine 
the  subject-matter  of  tbe  appeal  is  iwt  iden- 
tlfled by  the  bond ;  and  In  view  of  the  raoe- 
dlal  diaracter  of  section  904,  Code  dv. 
Froc,  the  doctrine  of  those  cases  should 
not  be  stretched  to  cover  cases  not  fairly 
wltliln  tbeuL  In  HcAulay  v.  Tahoe  Ice  Oc, 
8  CaL  Appk  64%  86  Paa  ftl2,  cited  by  »- 
■pondent  no  new  bond  was  flled  or  offered, 
and  the  question  of  the  eflCOct  of  giving  a 
new  and  sufficient  bond  under  section  964 
did  not  arise. 

Tbe  motion  to  dismiss  the  appeal  should  be 
denied,  and  It  Is  so  ordwed. 

We  concur:  GOOPSB,  P.  J.;  KEBBI- 
OAK.  J. 

(56  Wash.  6K7} 

TAN  DTKB  v.  SEATTLE  M^OTBIO  CO. 

(Supreme  Court  of  Wasbington.   Nov.  iA, 

lOOO.) 

Apptax,  and  Ebbob  (I  1004*)— Bsvnw— ^B- 

DICT— EXCEBSIVENMfl. 

Wbeie  plaintiff's  evidence,  showed  a  seri- 
ous injury  for  which  the  verdict  was  hardly 
compensatory,  while  defendant's  evldeDce  show- 
ed that  plaintiff  was  entitled  to  only  nominal 
damages,  the  verdict  affirmed  by  the  trial  court 
will  not  be  set  aside  on  appeal  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3944-3947;  Dec.  Dig.  | 
1004.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertaon,  Jui^ 

Action  by  John  Van  Dyke  against  the  Se> 
attle  Electric  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

James  B.  Howe  snd  H.  8.  Elliott  for  ap- 
pellant Martin  J.  Lund,  for  responc^t 
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FULLEBTON,  J.  Tfae  appellant  owns  anfl 
opetates  a  street  railway  In  tiie  ct^  of  8eat- 
Qe.  Tbe  rrapondent  while  a  passenger  on 
«»  of  ItB  cars  was  Injured,  and  brought  this 
action  to  recoTer  therefor.  In  the  court  be- 
low the  jnry  returned  a  vvdlct  In  his  favor 
for  $8,700.  The  trial  judge  who  heard  the 
eridCTce  refused  to  disturb  the  verdict,  and 
Judgment  was  entered  in  faror  of  the  re- 
spondent for  tbe  sum  named.  The  railway 
company  appeals  from  the  judgment,  and  aa- 
s^s  as  error  that  the  judgmrat  Is  ezcesalve. 

The  respondent  was  injured  by  a  colllsltm 
between  the  car  npon  which  be  was  riding 
and  another  car  of  the  appellant  company. 
He  testified  tliat  the  shock  of  tbe  collision 
threw  him  forward  frton  his  seat  to  the 
floor;  that  In  bis  fall  he  struck  the  comtf 
of  the  seat  In  front  of  him,  causing  a  slight 
abrasion  of  the  skin  at  the  point  of  contact, 
but  otherwise  there  was  no  objective  erl- 
drace  of  his  Injury;  that  after  the  collision 
be  took  a  car  and  rode  to  the  place  where 
the  car  passed  nearest  his  home,  and  walked 
the  remainder  of  the  way  without  assist- 
ance, a  dtotence  of  four  blocks;  that  during 
Oie  night  he  was  taken  with  severe  pains  in 
hhi  side  and  bai^,  preventing  him  from  sleep- 
Jng  for  the  remainder  of  the  night;  that  in 
the  morning  he  went  down  to  the  heart  of  the 
clt7  for  the  purpose  of  consulting  the  rail- 
way company's  physician,  again  walking  the 
distance  from  his  home  to  the  car  line  on 
tbe  way  down,  and  from  the  car  line  to  his 
btnae  on  bis  return,  without  assistance  or 
the  aid  of  crutches;  that  after  he  reached 
home  from  his  Tlslt  to  the  doctor  be  was 
Qt»l^ed  to  take  to  his  bed,  from  whieb  he  did 
not  rise  until  some  three  iraeks  13iereaftw, 
all  the  thne  suffering  with  severe  pains  tn 
Ills  Bide  andi  baA;  tha^  whm  he  left  bis 
bed,  he  was  unable  to  walk  without  assist- 
ance or  the  use  of  cmtches,  and  that  this 
was  Us  condition  at  tfae  time  ot  tbe  trial. 
The  respondents  fhmlly  physician  and  two 
other  physldans,  called  tn  consultation,  tes- 
tified that  the  respondent  was  suffering  from 
an  injury  to  his  spbie  which  could  be  caused 
and  probably  was  caused  by  shodE  be  re- 
ceived at  tbe  time  of  tbe  accident;  further 
testifying  that  such  Injuries  were  difficult  to 
treat  satisfactorily,  and  were  usually  more 
or  less  permanent.  On  the  other  hand,  tSie 
appellant  ofTered  testimony  tending  to  show 
that  the  defendant  vras  shamming  In  a  meas- 
ure, that  bis  Injuries  were  neither  perma- 
nent nor  consequential;  there  being  no  se- 
rions  functional,  trouble  of  any  character. 
The  company's  phytdclan  testified  that  his 
condition  at  no  time  departed  from  normal, 
and  two  physicians  appointed  by  the  court 
who  examined  hlra  ^st  before  the  trial  tes- 
tified that  be  bad  no  serious  trouble  of  any 
kind,  and  nothing  that  would  be  permanent 
or  lasttng. 

The  foregoing,  while  but  a  brief  outline  of 


the  evidence,  trads  to  show  bow  h<^lessi7 
confilctlng  the  evidence  Is,  and  bow  utterly 
impossible  it  is  to  reconcile  the  several  state- 
ments of  tba  witnesses  on  any  common 
ground.  If  the  resptmdenf  s  evidence  be  true^ 
he  was  severely  Injured,  and  the  verdict;  In- 
stead of  being  exces^ve.  Is  hardly  oompoisa- 
tory.  On  the  other  hand,  if  the  ai^lant^s 
version  of  his  injury  be  correct,  the  verdict 
Is  grossly  excesstve,  as  the  amount  of  the 
recovery  should  be  but  little  more  than  ncm- 
InaL  Whldi  of  these  conflicting  verslmu  is 
the  correct  one  this  court  cannot  discern 
from  this  record.  The  witnesses  amiear  to 
be  of  eaual  repute^  of  equal  intelligenoe,  and, 
outside  ot  the  parties  in  In^i^t,  of  equal 
disinterestedness.  In  sudi  a  case  tite  ad- 
vantage  Is  all  vrith  the  trier  of  fact  who  has 
the  privilege  of  seeing  the  witnesses.  Be 
can  observe  their  demeanor  while  on  the 
stand,  th^c  manner  of  testifyli^,  -tbeAT  fnuik- 
ness  or  ladk  of  frankness ;  In  fact,  the  many 
things  that  tend  to  discover  truth  that  Is 
bidden  tn  the  printed  pages  oi  the  record. 
This  advantage,  it  need  not  be  added,  was 
in  this  instancy  with  the  jury  and  trial 
judg^  and,  since  they  have  found  with  tiie 
respondent  we  feel  that  we  have  no  warrant 
to  disturb  thtf  r  finding. 

The  Judgmrait  must  be  affirmed,  and  it  Is 
so  ordered. 

BUDKIN,  a  J.,  and  CHADWIOK,  MOB- 
BIS,  and  60SB,  3J.,  concur. 

(BS  Wash. ») 
WOLK  T.  SMITH  et  aL 
(Supreme  Gonrt  of  Washlngtra.  Nov.  20^  1900.) 

Mabteb  Asn  Sbbvawt  (I  221«)— Injubibb  to 

SeBTAKT— "VlCB  Pbingipal.'' 

Plaintiff,  a  head  stona  mason  In  charge  ot 
a  itone  gang,  was  Injured  by  th«  fall  of  a  atone 
by  the  breaking  of  a  defective  derrick  chain. 
When  chains  needed  repairs,  or  new  ones  were 
required,  tliey  were  obtained  from  the  blad^- 
snuth,  freqnently  under  plaintiff's  dlrectiott,  and 
at  other  timM  on  moUoa  of  members  of  the 
ciew.  IMatntlff,  on  the  day  before  the  accident, 
in  the  absence  of  the  general  foreman,  com- 
plained to  H.,  the  timekeeper  and  bookkeeper  In 
charge  of  ordiaarr  supplies,  of  the  defective 
character  of  the  diain,  and  waa  told  to  go  on 
with  the  work,  and  that  H.  would  see  that  it 
was  fixed.  H.  had  no  authority  as  to  tools  and 
appliances  osed.  Both  H.  and  plaintiff  had  au- 
thority to  employ  men.  Held,  that  H.  was  not 
the  vice  principal,  and  that  Ua  promise  to  re- 
pair did  not  ezcase  [^alntlff  on  assuming  the 
risk  of  using  the  chain  in  its  defective  cradition. 

[Ed.  Note. — For  other  cases,  see  Jllaster  and 
Servant,  Cent  Dig.  I  ©40 ;  Dec.  Dig.  S  221.* 

For  other  definitions,  see  Words  and  Huases, 
VOL  8,  pp.  7313-7316,  7827.] 

Fnllerton,  J.,  dissenting. 

Department  1.  Appeal  fEom  Superior 
Coort,  King  County;  Boyd  J.  Tallman. 
Judga 

Action  by  Henry  Wolk  against  Grant 

Smith,  and  othrars,  doing  business  as  "Qrant 
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Smltb  St  Co."  Judgment  for  plaintiff,  and 
defendants  appeal.  Reveraed  and  ronanded. 

BobertaoDy  Miller  &  Rosrailiatipt;  for  aiH 
peUantB.  Boberts.  Battlek  Hurlbert  &  Ten- 
aant,  for  req^ndent. 

MORRIS,  J.  The  appeUanta  were  engaged 
Jn  bnUdlng  a  aea  wall  between  Seattle  and 
Evfflett.  for  the  Great  Northern  Railway 
Oompany,  and  re^ndent  wfta  In  4^rge  of 
one  of  the  derricfca  that  were  used  In  lifting 
the  stone  and  placing  it  In  its  propw  place  In 
the  wall.  On  the  day  of  respondent's  In- 
Jury,  a  dialn  used  In  wrapping  the  rock 
broke,  letting  the  rock  fall,  and  resfHrndent 
was  injured.  The  respondent  first  noticed 
that  this  chain  was  defective  on  the  day  pre- 
vious to  the  accident,  and  the  theory  of  the 
respondent  is  that  on  that  day  he  called  the 
attention  of  one  Helliesen,  who  he  alleges 
was  the  superintendent  of  appellants,  to  this 
defectlTe  chain,  and  that  Bellleson  agreed 
and  promised  to  repair  It  or  r^Iace  it  with 
a  new  <»ie,  and.  relying  upon  this  promise, 
be  continued  at  work  until  his  injury,  be* 
llerlng  at  the  time  of  the  injury  that  the 
defect  had  been  repaired.  The  appellants  de- 
nied any  negligence,  and  Kt  up  assumption 
of  risk  and  contributory  negligence.  Upon 
Hie  trial  plaintiff  recovered,  and  the  case  Is 
brought  here  with  numerous  assignments  of 
oTor.  The  court's  teUnre  to  sustain  appel- 
lant!^ diallenge  to  the  sufficiency  of  the  evl- 
dmce  and  motion  for  Jndgmoit  will  be  the 
only  one  we  will  couider. 

tt  appears  from  the  evidence  that  the  gen- 
€nl  foreman  in  charge  of  the  work  was  Mr. 
Armatrong,  and  that  In  charge  of  e^ch  der* 
rlA  waa  a  stone  mason,  whose  duty  it  was 
to  sdect  the  stone,  convey  it  by  means  of  the 
derridE  to  the  wall,  and  see  that  it  was  prop- 
erly placed  therein.  In  thia  work  he  was  a»- 
stated  by  several  men  who  were  under  his 
directions.  Respondent  was  the  stone  mason 
'  In  <diarKe  of  one  of  these  derridca.  His  rela- 
thm  to  the  work  can  best  be  described  by 
his  own  testimony.  He  says  Armstrong  was 
the  general  foreman,  but  that  he  (re^ndent) 
was  supposed  to  look  aftw  the  wall,  that  he 
never  was  Instructed  there  was  any  other 
fbreman,  and  that  In  the  absence  of  Ann- 
stnmg  there  was  no  one  to  give  him  orders. 
He  had  general  supervision  over  his  der- 
rick crew.  At  the  time  of  the  accident, 
Armstrong  wss  not  at  the  work,  and  resptnid- 
ent  says  that,  when  be  discovered  the  de< 
fMtlve  chain  the  day  before  the  accident,  he 
spoke  to  Helllesen  and  told  him  he  could  not 
use  ttukt  chain  because  some  of  the  links 
w«re  worn  and  dangerous  to  use.  that  Hellie- 
aea  told  him  be  could  not  give  him  another 
diain,  but  tiiat  he  would  get  that  one  fixed, 
and  to  "go  ahead  and  work,"  He  aaya,  when 
asked  who  Helllesen  was,  that  he  waa  the 
man  who  took  Armstroi^s  place  when 
Armstrong  waa  absent  "He  was  timekeeper 
and  fooeman.  the  way  I  called  him."  All 
tba  othw  evidence  was  to  the  effect:  That 


Helllesen  was  only  a  timekeeper  and  book- 
keeper ;  that  In  addition  he  bad  charge  of  the 
supplies  and  furnished  the  men  with  to- 
bacco, overalls,  etc. ;  that  he  had  no  part  at 
all  in  the  doing  of  the  work,  nor  any  au- 
thority as  to  the  manner  of  its  conBtructton, 
nor  of  the  tools  and  appliances  used;  that. 
Id  the  absence  of  Armstrong,  these  matters 
were  In  charge  of  the  stone  mason  who  act- 
ed aa  bofls  or  foreman  over  each  derrick 
crew.  Armstrong  says  that  Helllesen  was 
authorized  by  him  to  order  any  tools  or 
supplies  needed  by  the  derrlcftmen,  whldi 
were  not  at  hand,  but  this  was  done  b^use 
he  was  the  bookkeeper  or  clerk ;  that  he  had 
no  Independfflit  authority  to  do  this  except 
as  be  waa  authorized  by  him  upon  the  rfr- 
Quest  of  the  derrickmen.  It  also  appeared 
that.  In  the  absence  of  Armstrong,  he  had 
been  authorized  to  hire  men  wbea  needed. 
Respondent  had  the  eame  authority.  He  re- 
ceived $80  a  month,  while  respondent  was 
paid  $5  a  day.  The  testimony  of  the  other 
membem  of  the  derrick  crew  was :  That  the 
stone  mason  was  the  boss  of  each  crew,  and 
when  chains  needed  repair,  or  new  ones 
were  required,  they  obtained  them  from  the 
blacksmith;  that  frequently  req)ondent  di- 
rected them  to  do  so;  that  at  other  times 
they  did  so  on  their  iown  motion. 

It  la  apparent  from  the  entire  record  that 
Helllesen  was  not  a  superintendent  or  fore> 
man  of  the  appeUant,  nor  did  he  occupy  any 
Buch  relation  to  appellant  as  to  make  him 
a  vice  principal.  He  waa  nothing  more  than 
a  derk  in  charge  of  the  accounts  and  aup- 
plles.  He  had  nothing  to  do  with  ^ther  the 
doing  of  the  work,  or  the  selection  of  ap- 
pliances, which  rested  entirely  under  the  dl* 
rectton  of  Armstrong,  and  In  his  absence 
respondent  aa  foreman  or  bead  man  of  his 
derrick  crew  was  hta  own  boBS.  This  court 
has  gone  as  for  as  any  court  In  defining 
"vice  principals" ;  but  in  eadi  case  the  vice 
principal  was  doing  the  work  or  performing 
the  duty  imposed  by  law  .upon  the  master, 
under  the  authority  and  direction  of  the 
mastw.  Helllesen,  who  denied  the  conversa- 
tion with  respondent,  Is  not  shown  to  liave 
had  any  such  authority,  nor  to  have  been 
given  any  such  direction.  He  had  nothing 
to  do  with  tiie  manner  of  conducting  the 
work  He  gave  no  directions.  He  selected 
none  of  the  appliances  used;  nor  was  he  In 
any  way  related  to  the  work  as  to  elthw 
time,  place,  material,  tools,  direction,  or  any 
other  rtiatlon  generally  assumed  tiie  mas- 
ter or  hta  vice  principal.  The  wages  paid 
the  two  men^-$SO  a  month  to  Helllesen  and 
96  a  day  to  respondent— Is  a  circumstance, 
perhaps  slight,  hut  showing  to  some  extent 
the  relative  portions  occupied  by  than  In 
thta  work.  While,  as  between  the  conflicting 
statranents  of  respondent  and  Hellleseu  as 
to  Helllesen's  alleged  promise  to  repair  the 
chain  or  supply  a  new  one,  we  cannot  decide. 
It  being  a  contested  question  of  fact  to  be 
determined  by  the  Jnry  alone,  yet  we  may 
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determine  whether  there  Is  any  erldttioe  to 
warrant  a  finding  that  Hellieaen  was  a  vice 
principal  or  was  clothed  with  axry  anthority 
to  bind  the  appellants  npon  his  promise  to 
repair,  so  as  to  bring  the  case  within  the 
role  contended  for  by  respondent  We  can 
find  no  such  evidence.  On  the  other  hand, 
there  does  not  appear  to  be  any  dlspnte  but 
that  the  men  in  this  crew  took  it  npon 
themselves  to  procure  their  own  chains  from 
the  blaclEsmlth  when  needed,  or  to  use  cold- 
shuts  whldti  had  been  provided  by  appellants 
for  temporary  use,  and  that  they  were  at 
times  directed  to  do  so  by  respondent  Be- 
fore the  appellants  could  be  charged  with 
the  acts  of  HelUesen,  it  must  appear  that 
he  was  acttog  within  the  scope  of  his  author- 
ity, that  he  was  doing  something  they  had 
clothed  him  with  apparent  authority  and  di- 
rection to  do,  and  there  Is  no  evidence  in  this 
case  that  he  had  any  authority  or  direction 
.at  all  over  the  appliances  used  In  the  work. 
The  fact  that  respondent  testified  Helliesen 
was  a  foreman  and  gave  directions  did  not 
furnish  any  evidence  to  snbmlt  that  ques- 
tion to  the  Jury,  as  such  testimony  was  a 
mere  conclusion  of  the  respondent  Hellle- 
authority  on  tbe  work  and  the  extent 
to  which  he  could  bind  appellants  mnst  be 
determined  from  the  relation  he  bore  to  the 
work,  what  was  done  by  him,  what  was  said 
by  him,  which  was  apparently  authorized  or 
acquiesced  in  by  appellants,  and  not  by  the 
name  or  character  that  respondent  might 
give  him  in  his  testimony.  Agency,  when 
it  has  become  a  triable  Issue,  must  be  prov- 
ed, as  any  other  fact  Is  proved.  It  Is  not 
proved  by  evidence  that  the  person  dealing 
with  him  thought  he  was  an  agent,  or  called 
him  an  agent,  or  that  he  assumed  the  author- 
ity of  an  agent 

Hence,  assuming  there  was  a  promise  to 
repair,  It  was  not  made  by  the  master,  nor 
any  vice  principal,  nor  could  It  bind  the  mas- 
ter. There  is  no  dispute  but  that  respondent 
had  charge  of  the  derrick  and  its  crew,  nor 
that  the  men,  whenever  they  wanted  a  tool 
or  a  chain  repaired,  took  it  down  to  the 
blacksmith,  or  made  use  of  one  of  the  cold- 
shuts.  They  did  not  require  any  authority 
or  permission  from  any  one  to  do  this.  The 
claims  broke  frequently,  and  the  men  as  fre- 
quently had  them  repaired,  and,  except  the 
testimony  of  respondent  the  only  evidence 
of  any  direction  given  the  men  was  such  as 
was  given  by  respondent.  Being  of  such  a 
frequent  occurrence,  all  tbe  men  knowing  It, 
danger  from  a  broken  chain  was  one  of  the 
open  dangers  and  ordinary  risks  of  tbe  work, 
and  the  rule  of  assumption  of  risk  would 
apply,  unless  there  was  something  to  bring 
the  case  within  some  recognized  exception, 
which  the  evidence  in  this  case  does  not  dis- 
close. If  there  was  any  evidence  that  ap- 
pellants had  assigned  the  duty  of  lnsi)ectlng 
chains  and  repairing  them,  or  replacing  them 
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with  new  ones,  to  Helliesen,  then,  while  so 
engaged,  whatever  may  have  been  his  geiH 
eral  employment,  or  by  whatever  rank  or  ti- 
tle his  position  was  known,  he  would  have 
been  the  representative  of  appellants.  It  Is 
not  a  question  of  rank  among  the  different 
«nployte;  but  it  Is  a  question  of  the  char- 
acter of  the  act  and  tbe  servant  or  employ^ 
who  Is  delegated  the  master  to  perform 
a  duty  which  tbe  law  imposes  upon  the 
master  Is,  In  the  performance  of  such  duty, 
the  alter  ego  of  the  master,  and  his  act  Is 
the  master's  act  There  Is  no  such  case 
before  us,  and  the  law  cannot  supply  what 
the  facts  omit 

The  court  below  should  have  sustained  ap- 
pellants' cliallenge  to  the  evidence^  and 
granted  the  motion  for  Judgment  Its  re- 
fusal to  do  so  was  error. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss. 

RUDKIN,  C.  3^  and  GHADWIOS  and 
GOSB,  JJ.,  concur. 

rULLERTON,  J.  (dissenting).  In  my  opin- 
ion there  was  error  In  the  record  requiring 
a  new  trial;  but  I  am  unable  to  concur  In  the 
conclusion  that  the  evidence  was  insuffidest 
to  Justify  a  verdict  for  the  plaintiff. 

I  therefore  dlssoit 


(68  Wash.  H) 

HALLIDIB  MACHINERY  C?0.  v.  HATDEIt- 
CCEUB  D'ALENB  IBR.  CO.  et  aL 

(Supreme  Court  of  Washington.    Nov.  16^ 

1909.) 

1.  Costs  (|  260*)— Dismissal  of  Appb&i>- 
Damages  fob  I>ei.at— Rxcobd. 

Under  BallinKer's  Ann.  Codes  ^  St.  S 
(Pierce's  Code,  1 1070),  authorizing  the  Supreme 
Court  to  award  damages  wben  satisfied  that  an 
appeal  has  been  taken  for  delay  only,  damages 
will  not  be  granted  on  tbe  dismissal  of  an  ap- 
peal, where  the  only  record  filed  was  tbe  motion 
to  dismiss,  and  an  aflSdavlt  showing  that  the  , 
appeal  was  perfected  June  12,  1909,  and  that  no 
subsequent  steps  bad  l>een  taken  by  tbe  ap^I- 
lants,  the  only  Injury  to  the  appelleefl  being 
lapse  of  time  and  annoyance  incident  to  every 
appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  11  983-903 ;  Dec  Dig.  i  260.*] 

2.  Costs  (J  232')— Dismissai.  or  Appkal. 

On  the  dismissal  of  an  appeal  for  want  of 
prosecution,  the  court  only  allows  the  statutoiy 
costs,  including  the  statutory  attorney's  fee. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  879;   Dec.  Dig.  |  232.*] 

3.  Costs  (J  247«)— Dismissai.  op  Apfeait- 
Special  Allowance. 

On  dismissal  of  an  appeal  for  want  of  pros- 
ecution, the  court  will  not  grant  a  special  al- 
lowance for  attendance  on  tbe  motion  to  dis- 
miss. 

[Ei.  Note.— For  other  eases,  see  Ooits,  Cent. 
Dig.  I  958 ;  Dec  Dig.  I  247.*] 

Department    1.     Appeal   from  Superior 
Court,  Spokane  County. 
Action  by  tbe  Hallidle  Machinery  Cora- 
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pan;  Bfalnst  the  EtoTOeo'Caear  d'Alote  Ir- 
rlgatlon  Company  and  othen.  Judgment  for 
plabktlff,  and  defmdants  appeaL  On  motion 
to  dlsmlsq  and  for  damages.  Motion  grant- 
ed, wlthoGt  damages. 

B.  B.  Adams,  for  appellant*.  Post.  Arery 
ft  Hlgtf na.  for  respondent 

PER  CURIAM.  Motion  to  dlemlss  tbe  ap- 
peal, for  affirmance  of  the  judgment,  and  for 
damages  upon  the  ground  that  the  appeal 
has  not  been  diligently  prosecuted  and  waa 
taken  merely  for  delay. 

The  appellants  confess  the  motion  to  dis- 
miss and  affirm,  hot  resist  tbe  motion  for 
damages.  The  only  record  before  us  Is  the 
motion  and  an  affidavit  showing  the  appeal 
was  perfected  June  12,  1909,  and  that  no 
snbsequent  steps  have  been  taken  by  appel- 
lants. The  affidavit  also  sets  forth  that  re- 
spondent has  obligated  Itself  to  pay  an  at- 
torney fee  of  ¥100  on  this  appeal,  that  $40 
must  necessarily  he  expended  in  attendance 
upon'  the  court  for  the  purpose  of  this  mo- 
tion, and  that  appellant  has  been  damaged  In 
the  sum  of  $200  by  the  annoyance,  Inconven- 
ience, and  delay  of  the  appeaL  Doubtless 
every  appeal  Is  a  matter  of  annoyance,  In- 
convenience, and  delay  to  the  prevailing  par- 
ty. The  provision  of  the  statute  (Ballinger's 
Ann.  Codes  &  St.  S  6C22  [Pierce's  Code,  | 
1070]).  authorizing  this  court  to  award  dam* 
ages  when  satisfied  by  the  record  that  the 
appeal  was  taken  for  delay  only,  presupposes 
by  Its  terms  that  the  delay  will  be  manifested 
hy  tiie  record  itaelf.  We  have  here  no  rec- 
ord except  the  motion  and  affidavit  We 
cannot  assume,  the  only  present  fact  being 
no  steps  subsequmt  to  the  giving  of  notice 
of  appeal  and  filing  bond,  that  the  appeal 
mts  taken  for  delay  merely.  Many  reasons 
might  exist  why  further  proceedings  were  not 
had.  We  think  therefore  the  record  must 
disclose  something  other  than  lapse  of  time 
and  the  annoyance  Incident  to  every  appeal. 
It  baa  not  been  the  practice  of  this  court 
upon  dismissal  of  ai^eals  to  allow  other  than 
tbe  statutory  costs,  which  Include  an  at- 
torney's fee.  We  are  not  disposed  to  In- 
crease the  fee  so  provided  In  the  statute. 
Nellher  do  we  care  to  ad<^t  a  practice  of 
granting  a  special  allowance  for  attendance 
upon  tbe  court. 

Tbe  motion  to  dismiss  and  affirm  Is  grant- 
ed :  that  for  damages  is  denied. 

(6&  wuh.  oat 

COATS  SHINGLB  CO.  et  al.  v.  CITY  OF 
IIOQUIAM  et  aj. 

(Supreme  Court  of  Washington.    Nov.  16. 

1000.) 

L  MUHICIFAI.  COBPOBATIOITS   ^  513*)  —  Iv- 

pEOVEUEirra  —  Iif  JUNCTION  — Complaint— 

StrFnCIENCT. 

In  an  action  by  abutting  property  owners 
to  enjoin  a  municipality  from  certifying  an  as- 


sessment roll  for  street  improvements  to  the 
county  treasnrerf  tbe  complaint,  which  alleged 
that  plaintifh  were  the  owners  «  the  land  adja- 
cent and  abutting  on  the  improved  street,  waa 
not  objectionable  for  uncertainty  as  to  descrip- 
tion of  their  property ;  the  complaint  being  an 
attack  upon  tbe  assessment  proceedings  as  a 
whole,  and  not  as  a  lien  uiwn  a  specified  tract 
[E!d.  Note.— For  other  eases,  see  Municipal 
Corporations,  Dec  Dig.  S  618.*] 

2.  Municipal   Cobpobations   (|   444*)  — 

STBEETS— AfiSBSSHBRT  TOB  LOOAL  IKPBOTN- 
UZNTB. 

Where  do  time  or  place  was  fixed  for  equal- 
izing an  assessment  roll  for  street  improvementSt 
and  the  dty  council  did  not  eqnaluse  tbe  as- 
sessment as  required  by  Laws  1907,  p.  648,  c 
241,  1  40,  and  the  roll  included  large  sums  which 
were  not  a  part  of  the  cost  of  improTements, 
and,  while  the  initiatorv  steps  to  the  Improve- 
ment were  taken  both  by  resolution  and  ordi- 
nance, tlie  ordinance  was  never  published  as  re- 
quired by  Laws  1907,  p.  fi63,  &  241.  {  6&  the 
proceedings  were  so  iriegnlai  as  to  avoid  the 
assessment  so  made. 

(Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations.  Dee.  Dig.  |  444.*  ] 

Department  1.  Appeal  from  Superior 
Court,  Chehalis  County ;  Mason  Irwin,  Judga 

Action  by  the  Coats  Shingle  Company  and 
the  Poison  Shingle  Company,  corporations, 
against  the  Cl^  of  Hogulam  and  J.  A.  Pair- 
burn,  treasurer  of  said  dty,  to  enjoin  the 
collection  ot  an  assessment  for  street  im- 
provements. From  a  judgm^  for  plalntlffli, 
dfiCendants  wealed.  AiBrmed. 

Sldnqr  Moor  Heath  and  James  P.  H.  Cal- 
lahan, for  appellants.  0.  W.  Bodgdim  and 
Morgan  &  Breww,  fbr  respondents. 

FULLERTON,  J.  The  respondent  bnnight 
this  action  against  the  city  of  Hoqulam  to 
enjoin  the  cfdlectlon  ot  an  assessmeitt  for  a 
street  improvement  attempted  to  be  Imposed 
upcn  fbelr  propn^  that  city.  Ttuiy  stat- 
ed their  cause  of  action  as  follows: 

"Come  now  the  i^alntiffB  above  named,  and 
for  cause  of  action  agalnat  the  defraidants  al- 
lege: 

"(1)  That  the  Coats  Shingle  Company  Is 
a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington,  having  Its  principal  place  of 
business  In  the  city  of  Hoqulam,  Chehalis 
county.  Wash.,  and  that  It  has  paid  Its  an- 
nual license  fee  due  to  the  state  of  Washing- 
ton for  the  year  ending  June  SO,  1909.  and 
that  the  Poison  Sblngle  Company  is  a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Washington,  having  its  principal  place  of 
buBlnees  at  Hoqulam,  In  said  county  and 
state,  and  that  It  has  paid  Its  annual  license 
fee  due  to  the  state  of  Washington  for  tbe 
year  ending  June  80,  1909. 

"(2)  That  the  dty  of  Hoqulam  is,  and  at 
all  times  herein  mentioned  was,  a  munldpal 
corporation  of  the  state  of  Washington,  to 
wit  a  city  of  the  second  class,  duly  organ- 
ized and  existing  under  and  by  virtue  of  the 
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lam  of  said  atat^  and  saM  J.  A.  Falrbam, 
treasnrer.  Is  and  at  all  tlmea  herein  men- 
tioned was  the  dnly  elected,  qualified,  and 
acting  treasiuer  of  aald  ctt7  of  Hoquiam. 

That  on  or  about  the  9th  day  of  Jn&a, 
1908,  the  city  conndl  passed  and  adopted  a 
resolntiim  proTldlng  for  the  ImproTement  of 
Ontario  street  In  the  dt;  of  Hoquiam  to  de^ 
water  from  a  point  oi^MSlte  and  between 
blocks  60  and  61  in  Ontario  addition  to  the 
cit?  of  Hoquiam,  which  resolution  was  duly 
publlabed  in  the  official  paper  of  said  city, 
to  wit,  the  Weekly  Gray's  Harbor  Wasli lug- 
ton  Ian. 

"(4)  That  subsequent  thereto,  and  on  or 
about  tbe  22d  day  of  S^t^ber,  190S,  an 
ordinance  was  passed  by  the  dty  cooncil  far- 
ther providing  for  the  imprdvement  of  said 
street  between  the  points  specified,  and  the 
same  was  on  or  about  the  23d  day  of  &sp- 
tember,  1908,  approved  by  the  mayor  of  said 
city,  and  said  ordinance  has  not  been  and 
was  not  published  In  the  city  official  paper 
and  no  publication  theiwtf  was  made  aa  re- 
quired by  law. 

"(5)  That  notwithstanding  said  ordinance 
was  never  pubUsbed,  the  city  council  of  the 
dty  of  Hoquiam  called  for  bids  for  doing 
said  work,  and  said  notice  was  not  publish- 
ed in  the  official  paper  of  the  dty  of  Hoqui- 
am, and  was  not  published  at  all  as  required 
by  law. 

That  bids  were  received  by  said  dty 
coundl,  and  bids  for  doing  said  work  was 
the  sum  $4.06H  per  lineal  foot,  and  there 
was  included  In  said  bid  and  made  a  part 
thereof  the  sum  of  $100,  which  sum  the  said 
city  council  required  and  demanded  of  the 
contradors  that  they  should  Include  In  their 
bid  over  and  above  the  cost  of  the  work, 
and  which  said  dty  councD  required  should 
be  given  to  and  delivered  to  said  dty  of 
Hoquiam  from  tbe  first  warrant  that  was 
thereafter  to  be  delivered  to  the  contradors 
for  the  doing  of  said  work,  so  that  the 
aniount  bid  and  for  which  the  work  was  of- 
fered to  be  done  was  the  sum  of  flOO  more 
than  the  actual  amount  to  be  recdved  and 
retained  by  the  contractors. 

"(7)  That  said  dty  coundl  passed  an  or- 
der and  motion  awarding  to  the  Gray's  Har- 
bor Construction  Company  the  contrart  for 
doing  said  work  above  referred  to,  and  the 
contrad  was  entered  Into  between  the  said 
city  and  said  Gray's  Harbor  Oonetrudion 
Company  for  tbe  doing  of  said  work,  and 
said  company  construded  the  work  and  im- 
provement on  said  Ontario  street 

"(8)  That  thereafter,  and  on  or  about  the 
14th  day  of  September,  1908,  a  purported  as- 
sessment roll  was  delivered  to  the  dty  derk 
of  the  dty  of  Hoquiam,  and  thereupon  notice 
of  the  meeting  of  tbe  city  coundl  as  a  board 
of  equalization  regarding  said  purported  as- 
sessment roll  was  directed  to  be  given ;  but 
said  notice  of  the  meeting  of  the  city  coundl 
as  a  board  of  equalization  was  not  publish- 
ed In  the  d^  <^clal  paper  and  was  not  pub- 
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llshed  at  all  as  required  by  law;  but  nob 
withstanding  that  said  notice  was  not  j/nlth 
lUhed  aa  required  by  the  ordinances  of  ths 
dty  of  Hoquiam,  aikd  as  required  by  law, 
said  dty  conncil  met,  but  did  not  eqnaUi* 
said  purptnted  asBeesment  roll,  and  the  same 
never  has  been  equalized,  and  these  plain- 
tiffs had  no  knowledge  -or  notice  of  any  meet- 
ing w  attempted  meeting  of  said  council  as 
a  board  of  equalization,  or  at  all. 

"(9)  That  these  plaintiffs  are  the  owners 
of  the  land  adjacuit  and  abutting  said  'On- 
tario street*  That  notwithstanding  the  fact 
that  no  ordinance  was  ever  pubiislied  for 
the  doing  of  said  work  or  notice  publish- 
ed of  the  meeting  of  the  board  of  equal- 
ization, and  notwithstanding  the  -fad  that 
no  equalization  was  ever  had  or  notice 
published  calling  for  bids,  said  dty  council 
caused  a  purported  assessment  roll  to  be 
made  and  delivered  to  the  dty  treasurer  of 
the  dty  of  Hoquiam,  to  wit  J<  A.  Falrbum, 
defendant  above  named,  and  said  J.  A.  Fair- 
bum  attempted  to  give  notice,  and  sent  no* 
tices  to  these  plalntlfCs  that  an  assessment 
bad  been  made  upon  the  property  owned 
them  for  the  Improvemoit  of  said  Ontario 
street  In  the  sum  of  $2,807.10  each,  and  said 
city  treasurer  notified  said  plalntllfB  that 
unless  the  same  was  paid  within  80  days 
the  same  wonid  bec<Hne  delinquent  and  fur- 
ther Informed  plaintiff  that  unless  paid  the 
same  would  be  certified  to  the  treasurer  of 
Chehalis  county  and  filed  with  said  treas- 
urer as  provided  by  statute  of  the  state  at 
Washington  in  regard  to  dellnqn^t  assess- 
ments, and  notified  these  plaintiffs  that  there 
would  be  added  thereto  a  penalty  of  S  per 
cent  and  Interest  at  the  rate  of  8  per  cent 

per  UTinnixi- 

"(10)  That  there  was  Induded  in  said  pur- 
ported assessment  alleged  to  have  been  made 
upon  said  land,  and  which  these  plaintiffs 
were  notified  and  required  to  pay,  the  sum 
of  $100  over  and  above  and  more  than  the 
cost  of  doing  said  work  by  said  Gray's  Har- 
bor Construction  Company,  and  plaintifbare 
informed  and  believe,  and  therefore  allege 
the  fad  to  be,  that  warrants  for  said  sum 
of  $100  were  issued  to  the  said  Gray's  Har- 
bor Construction  Company,  and  by  them  Im- 
mediately returned  to  and  delivered  to  the 
dty  of  Hoquiam,  and  there  was  also  includ- 
ed in  said  purported  assessment  roll  the  sum 
of  about  $600  over  and  atrave  and  more  tban 
the  amount  of  the  bid  of  said  Gray's  Harbor 
Construction  Company,  and  said  amount  was 
placed  upon  said  purported  assessment  roll 
as  a  charge  and  assessment  against  these 
plaintiffs  and  their  property. 

"(11)  That  a  part  of  the  Improvement  of 
said  Ontario  street  consisted  of  a  dock  and 
wharf  upon  the  lands  of  tbe  state  of  Wash- 
ington adjoining  and  adjacent  to  deep  wa- 
ter of  Gray's  Harbor  and  the  Chehalis  river, 
which  dock  and  wharf  was  located  entirely 
upon  the  Harbor  area  on  the  water  front, 
which  Harbor  area  is  owned  ezduslv^  1^ 
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the  BtBte  of  Waehlngton,  and  tbeee  plalDtUBs 
have  not  a  lease  thereof  from  the  etate  of 
Washington  and  hare  not  a  contract  of  pur- 
chase of  the  same,  and  said  lands  cannot  be 
sold  by  the  state  of  Waahtngton,  but  Is  held, 
and  under  the  Iblvts  of  the  state  of  Washing- 
ton must  be  held,  by  said  atate  and  not  sold. 
That  the  value  of  said  wharf  and  dock  so 
located  upon  eald  lands  as  aforesaid  and 
the  cost  thereof  to  construct  was  about  the 
Bom  of  fl,800,  and,  notwithstanding  the  loca- 
tion of  said  wharf  and  dock  aforesaid,  said 
dty  council  attempted  to  assess  knd  Includ* 
ed  In  aald  purported  assessment  roll  as  an 
assessment  against  the  property  of  these 
plaintiffs  about  the  aum  of  $1,800  or  more, 
and  said  amounts  aforesaid  so  assessed 
against  the  property  of  these  plaintiffs  was 
willfully  and  fraudulently  done,  and  done 
for  tlie  purpose  of  compelling  these  plaln- 
tUb  to  pay  more  than  In  equity  they  shonld 
pay. 

"(12)  That  said  purported  assessment  roU 
above  referred  to  la  now  In  the  bands  of 
the  treasurer  of  said  city,  and  he  threatens 
to,  and  win  unlesa  restrained  and  enjoined 
by  this,  honorable  court,  certify  said  roll 
as  delinquent  to  the  county  treasurer  of  Cbe- 
halls  county  to  be  spread  upon  the  records 
of  said  treasurer's  office,  and  the  same  will 
become  an  apparent  lien  and  charge  upon 
Hie  property  of  these  plalntlffB,  to  their  Ir- 
reparable injury  and  damage. 

"(18)  That  the  plaintiffs  have  no  plain, 
speedy,  or  adequate  remedy  at  law,  and,  if- 
said  assessment  roll  be  certified  to  the  said 
treasurer  of  the  county  of  Chehalis,  the  same 
will  be  by  him  altered  upon  his  records,  and 
the  said  treasnrer  will  issue  to  any  person 
applying  therefor  certificates  of  delinquency, 
which  said  certificates  will  constitute  an  ap- 
parent cloud  and  lien  upon  the  property  of 
these  plaintiffs. 

"(14)  That  all  of  the  acts  and  attempted 
acts  of  said  dty  council  and  the  officers  of 
said  dty  were  done  and  performed  without 
any  Jurisdiction,  and  these  plaintiffs  had  no 
notice  or  knowledge  of  said  acts  until  after 
the  same  had  been  done  and  after  they  had 
been  notified  tty  said  city  treasurer  that  an 
asseBsment  had  been  levied  and  made  upon 
the  property  owned  by  them." 

The  appellant,  appearing  by  Its  counsel, 
moved  the  court  to  require  the  respondents 
to  make  their  complaint  more  deflnlte  and 
certain  by  setting  out  a  specific  description 
of  their  real  property  affected  by  the  assess- 
ment This  motion  the  court  overruled, 
whereupon  the  city  demurred  on  the  groand 
that  the  complaint  failed  to  sta1»  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
demurrer  was  likewise  overruled,  and,  the 
city  refusing  to  plead  further,  Judgment  was 
entered  against  it  Fnan  that  Jndgmmt  this 
appeal  Is  prosecuted. 

The  api>ellant  first  urges  that  the  court  er^ 
red  in  overrnliDg  its  motion  to  require  the 
reqNHidentB  to  make  their  complaint  more 


definite  and  certain ;  but  no  error  was  com- 
mitted in  this  respect  The  respondents  wore 
attacking  the  assessment  proceedings  as  a 
whole,  not  as  a  lien  uptm  a  q>eclfic  tract 
of  property.  The  allegation  as  to  the  prop- 
erty affected  needed  to  be  only  sufficiently 
definite  to  show  the  resp<Hident's  Intereet, 
and  this  was  shown  by  the  allegations  to  the 
effect  that  they  owned  property  abutting  up- 
on the  Improved  street,  and  that  the  dty 
had  illegally  sought  to  impose  a  lien  thereon 
exceeding  $5,00a 

The  demurrer  was  also  properly  overruled. 
While  the  complaint  is  not  as  specific  as  it 
might  have  been  made,  it  clearly  appears 
therefrom  that  the  dty  did  not  follow  very 
closely  the  provisions  of  its  charter.  By  sec- 
tion 38  of  the  statute  providing  for  the  gov* 
ernment  of  cities  of  the  second  class  (Laws 
1907,  p.  645,  c.  241),  the  dty  of  Hoqulam  Is 
empowered  to  improve  its  street  at  the  ex- 
pense of  the  abutting  prt^twty  holders  ben- 
efited by  the  improvemttit  and  may  declare 
its  Intration  to  Improve  any  sndi  street  ei- 
ther by  resohition  or  onUnance.  Sectlim  40 
provides  the  manner  In  which  the  assosa 
ment  Aall  be  made,  prescribing  that  It  shall 
be  done  by  ordinance^  which  onUnance  shall 
designate  the  office  or  officers  whose  duty 
It  shall  be  to  pr^jMie  an  assessmmt  roll. 
This  section  also  reqnlres  that  the  oidtnsnoe 
shall  prescribe  the  mode  for  equalizing  the 
assessment  roll,  onpowwtng  the  etty  coon- 
dl  to  act  as  a  board  of  eqaalisaticm.  Sec- 
tion 58  provides  that  before  any  ordlnano* 
shall  take  effect  It  shall  be  published  In  the 
oflteial  newqHiper  of  the  dty.  It  is  these 
prorlsiona  of  the  barter  that  seon  to  have 
been  violated.  It  appears  frran  the  cnnplalnt 
that  the  initlabwy  steps  tomirdB  making  the 
IminmFement  were  takm  both  by  res(dation 
and  ordinance,  the  resolution  only  being  pub- 
lished for  the  preecribed  time  and  In  the  pre- 
scribed manner;  that  the  required  notice 
of  the  time  and  place  fixed  for  equalizing  the 
assessment  roll  was  not  given,  thus  denying 
to  those  Interested  therein  and  affected  there- 
by any  opportunity  to  be  beard  concerning 
the  inequalities  of  the  roll.  In  fact,  it  is  al- 
leged that  no  equalization  of  the  roll  was 
had.  Moreover,  It  Is  alleged  tliat  large  sums 
were  induded  in  the  assessment  roll  not  a 
part  of  the  cost  of  the  Improvonent,  and  not 
properly  diargeable  to  the  property  holders 
benefited  by  the  improvement,  against  ttie  In- 
sertion of  which  the  property  holder  whose 
property  was  attempted  to  be  assessed  were 
glv^  no  opportunity  to  protest  or  object 

These  irregularities  were  sufficient  to  avoid 
the  assessment,  and,  since  the  city  confesses 
to  their  truth  by  electing  to  stand  upon  its 
demurrer,  the  Judgment  entered  by  the  trial 
Judge  must  be  affirmed. 

It  is  so  (ffdered. 

BUDEiK,  a  J.,  and  ohadwioe;  GOSB, 

and  MORRIS,  33.,  concur. 
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WINNINGHAM  v.  PHILBRICK. 
(Supreme  Court  of  Wafihingtoii.   Not.  22,  1909.) 

1.  Appeal  and  Gbeob  (S  878*)— Scope  or  Re- 
view—Cbosb-Apfbal—Necessitt. 

Bespondeut  in  not  entitled  to  have  rnlings 
advene  to  bim  reviewed  on  appellant's  ai^>eal, 
but  for  tbat  purpose  must  take  A  croas-appeal, 
and,  if  he  fails  to  do  to,  andb  xnllngB  becrane 
the  law  of  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gror^  Cent  Dig.  SS  3373-3580;  Dec.  Dig.  | 

2.  New  Trial  (8  162«)— ConDinoNB—NoiTPEB- 
FOBMAHCB— Effect. 

Where  defendant  was  granted  a  new  trial 
QaleSB  nlaintiCE  accepted  a  reduction  of  the  dam- 

Ses  within  five  days,  the  order  craDtine  a  new 
al  became  absolute  on  plaintiff's  failnre  to 
comply  with  the  condition  within  tbe  time  fixed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  1  324;  Dec.  Dig.  {  1G2.*] 

3.  New  Teiax.  ft  76*)— Obodrdch- Excessive 
Vebdxct. 

Where  the  trial  court  concluded  that  plain- 
tiff was  only  entitled  to  recover  $452,  anu  the 

verdict  returned  was  for  $4,000,  tbe  court  was 
justified  In  granting  a  new  trial. 

IE3d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  153-156;   Dec.  Dig.  |  7e.«] 

4.  Appeal  and  Bbbob  (|  977*)— New  Tbiaj>- 
Abusb  oe  Discbetion. 

An  order  graoting  defendant  a  new  trial 
will  not  be  set  aside  on  appeal  in  the  absence 
of  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3862;  Dec.  Dig.  |  977.»] 

5.  Appeal  and  EIbrob  ($  1140*)— DiaposmoH 
OF  Cadse—Aftirmancb— Condition. 

PlaintlCF  having  recovered  a  verdict  for 
$4,000,  the  court  granted  defendant's  motion  for 
a  new  trial  aniess  plaintiff  within  five  days  re- 
mitted all  of  tbe  verdict  except  $452.  Held  that, 
plaintiff  having  failed  to  maJce  such  remission 
and  appealed,  the  Supreme  Court  could  not 
grant  pralntiff  further  time  within  which  to  ac- 
cept the  amount  allowed  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmrj^Cent.  Dig.  H  4462-4466;  Dec  Dig.  | 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  Jobn  W.  Wlnningbam  against 
W.  W.  Phllbrlck.  From  an  order  granting 
defendant  a  new  trial  conditionally,  plain- 
titr  appeals.    Affirmed  and  remanded. 

John  H.  Allen,  for  appellant  Hlgglns, 
Hall  A  Halverstadt,  for  respondent 

MORRIS,  J.  Each  of  the  parties  hereto 
is  the  Etatentee  and  owner  of  patents  for 
cutter-heads  and  match^heads.  The  ap> 
pellant  bronght  the  action,  contending  tbat 
tbe  respondent  had  slandered  bis  title  by 
maliciously  and  falsely  stating  to  divers 
persons  that  the  Wlnningbam  bead  was  an 
infringement  upon  tbe  Philbriclc  head,  and 
setting  forth  his  damages.  Respondent  de- 
nied tbe  charge  of  malice  and  falsity,  ad- 
mitted stating  to  different  persons  that  tbe 
Wlnningbam  head  was  an  infringement  up- 
on bis  patent,  and  set  forth  such  infringe- 
ment Upon  tbe  trial  a  Jury  was  called,  and 


on  January  26,  1909,  a  verdict  was  returned 
in  favor  of  appellant  in  the  sum  of  $4,000. 
Thereupon  respondent  moved  for  a  new  trial 
upon  various  grounds;  one  being  that  tbe 
verdict  was  excessive.  The  court  in  ruling 
upon  this  motion  made  an  altematlTe  order, 
granting  a  new  trial  unless  the  appellant 
would  within  five  days  file  a  waiver  of  all 
sums  in  excess  of  $462.  There  seems  to 
have  been  some  mlsuaderstandlug  as  to  tbe 
language  of  this  order,  after  Its  announce- 
ment by  tbe  court,  and  appellant  filed  a  pe- 
tition for  a  rehearing,  which  was  denied, 
and  on  March  24tb  the  court  banded  down 
and  filed  a  memorandum  decision,  in  which, 
after  reciting  the  making  of  the  previous 
order,  the  petition  for  a  rehearing,  and  other 
matters,  it  rules  "that  tbe  petition  for  a 
rehearing  Is  denied,  and  the  original  order 
granting  a  new  trial,  unless  all  sums  above 
$452  shall  be  remitted,  la  allowed  to  stand 
as  of  this  date."  The  five  days  granted  ap- 
pellant to  determine  whether  be  would  ac- 
cept the  $452  or  submit  to  a  new  trial  ex- 
pired, and  the  record  discloses  no  furtbw 
action  until  April  5th,  which  was  12  days 
after  the  entry  of  the  court's  order,  when 
appellant  served  notice  of  appeal  from  tbe 
order  of  tbe  court  "granting  the  defendant 
a  new  trial  herein." 

The  errors  assigned  are:  "In  directing  a 
remission  of  $3,548  of  tbe  rerdlct";  and  "In 
granting  tbe  motion  for  a  new  trial  upon 
refusal  of  plaintiff  to  make  sudi  remission.'' 
In  the  briefs  many  Interutlng  questions  are 
discussed,  which  we  will  not  inquire  Into, 
as,  in  our  view,  tbe  same  are  not  propwly 
before  us,  the  Jurisdiction  of  the  court  below 
being  attacked  upon  the  ground  that,  Inas- 
much as  It  was  Incumbent  upon  appellant 
before  be  conld  recover  to  oitabllsh  the  fal* 
sity  of  the  charge,  he  must  prove  that  his 
bead  was  not  an  Infringement  upon  tbe 
Phllbrlck  head;  and  respondent  contends 
that  such  a  question  can  only  be  determin- 
ed in  the  federal  courts.  It  la  likewise  a^ 
serted  that  tbe  communication  was  privi- 
leged, and  that  tbe  court  erred  In  permit- 
ting tbe  verdict  to  stand  in  any  amount, 
because  of  Insufficiency  of  the  evidence. 
Respondent,  however,  has  not  appealed,  and 
it  has  long  since  become  tbe  established 
rule  in  this  court  that  we  will  not  review 
any  order  or  ruling  made  by  tbe  court  be- 
low unless  the  appeal  Is  presented  by  the 
party  aggrieved.  If  therefore  respondent 
deslted  this  court  to  review  tbe  ruling  of 
the  court  below  upon  the  questions  submit- 
ted in  bis  brief  and  upon  which  the  ruling 
below  was  adverse  to  him,  be  should  have 
taken  a  cross-appeal,  falling  which  the  rul- 
ings thereon  of  the  court  below  become  the 
law  of  this  case,  and  we  are  precluded  from 
reviewing  them.  Rockford  Shoe  Co.  v.  Ja- 
cob, 6  Wash.  421,  33  Pac.  1067;  Langert  T. 
David,  14  Wash.  880,  44  Fac.  875;  Tacoma ' 
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T.  T&coma  Light  ft  Water  Co^  16  Wash. 
288,  47  Pac.  738;  Id..  17  Wash.  4S8,  50  Paa 
65;  Phtmps  T.  Reynolds,  20  Wash.  874,  65 
Pac.  318,  72  Am.  St  Rep.  107. 

The  only  qneatlon  before  ub  upon  this  ap- 
peal Is  that  suggested  by  appellant,  that  the 
court  erred  in  granting  a  new  trial.  When 
appellant  permitted  the  time  fixed  by  the 
court,  in  which  be  mnst  accept  a  redaction 
of  his  verdict  or  submit  to  a  new  trial,  to 
elapse  without  accepting  snch  reduction, 
respondent's  right  to  a  new  trial  became  ab- 
solute without  any  further  order  upon  the 
part  of  the  court,  and  such  order  was  at 
the  time  of  the  taking  of  the  appeal  the  only 
order  of  force  and  effect  in  the  matter.  It 
has  long  since  been  established  that  wb^, 
upon  ruling  upon  a  motion  for  a  new  trial, 
the  court  grants  or  refuses  a  new  trial  upon 
conditions  set  forth  in  the  order,  the  com- 
pliance with  the  condition  within  the  time 
fixed,  or  the  failure  to  comply  within  the 
time  fixed,  operates  as  an  absolute  grant  or 
denial  of  the  new  trial,  and  the  status  and 
rights  of  the  parties  become  finally  fixed 
and  determined  as  of  such  right  Harris  t. 
Central  of  Georgia  Ry.  Co.,  103  Qa.  405,  30 
&  £1.  425;  Sherman  t.  Mitchell,  46  CaL  576; 
Garoutte  v.  Haley,  104  OeL  497,  38  Pac.  194; 
Brown  r.  dine,  109  CaL  156,  41  Pac.  862; 
Adams  Express  Co.  v,  Oregg,  23  Kan.  876; 
Buntain  t.  Mosgrove,  25  HI.  152,  76  Am. 
Dec  789;  Chambers'  Adm'r  r.  Bass,  18  Ind. 
3.  Not  only  was  the  lower  court.  If  in  its 
Judgment  the  verdict  was  so  grossly  exces- 
sive as  to  demand  a  reduction  from  f4,000 
to  ¥452,  Justified  in  granting  a  new  trial, 
but  it  was  Its  plain  and  manifest  duty  to  do 
80.  It  Is  the  duty  of  the  trial  court  to  pro- 
tect the  rights  of  litigants  before  it  s^d, 
while  It  Is  the  sole  province  of  the  Jury  to 
pass  upon  disputed  questions  of  fact,  it  Is 
equally  the  province  of  the  trial  court  to 
relieve  a  litigant  from  a  verdict  which  In 
Its  opinion  there  Is  no  evidence  to  sustain. 
A  like  question  was  submitted  to  this  court 
in  the  case  of  Kohler  v.  Falrhaven,  etc.,  Hy. 
Co.,  8  Wash.  452,  36  Pac.  253,  681,  wherein 
It  Is  said:  "Under  the  provisions  of  our 
statute  it  Is  made  the  duty  of  the  trial  court; 
when  a  proper  motion  has  been  interposed, 
to  determine  the  aaestlon  as  to  whether  or 
not  the  damages  awarded  by  the  Jury  are 
ncesslve.  In  performing  this  duty  the 
court  must  determine  as  to  the  effect  of  the 
evidence  Introduced  in  the  course  of  the 
trial.  From  such  evidence  It  must  as  a 
question  of  Judicial  discretion,  determine 
whether  or  not  the  damages  as  assessed  by 
the  Jury  are  so  excessive  as  to  make  It  ap- 
pear that  they  were  awarded  under  the  in- 
fiueuce  of  passion  or  prejudice.  It  Is  a  nnl- 
versal  rule  that  when  a  matter  Is  left  to  the 
discretion  of  a  court,  its  exercise  of  such 
discretion  will  not  be  Interfered  with  by  an 
appellate  court  unless  It  is  made  affirma- 


tively to  appear  from  the  record  brought 
upon  appeal  that  such  discretion  has  been 
Improperly  exercised,  •  •  •  for  while  It 
is  true  that  the  verdict  of  a  Jury  Is  presum- 
ably warranted  by  the  evldrace  until  the 
contrary  is  made  to  appear,  the  statute  has 
made  it  the  duty  of  the  lower  court  to  re- 
view their  action,  and  when  it  has  done  so, 
and  in  the  exercise  of  the  discretion  vested 
In  it  determined  that  It  was  not  warranted, 
the  presumption  as  to  Its  correctness  la  tak- 
en away,  and  the  decision  of  the  court  must 
stand,  unless  the  appellate  court  Is  satisfied 
from  all  the  circumstances  surrounding  the 
case  that  in  so  deciding  the  court  made  a 
mistake."  See,  also,  Clark  v.  Great  North- 
em  Ry.  Co.,  37  Wash.  637,  79  Pac.  1108; 
Morris  v.  Warwick,  42  Wash.  480,  85  Pac. 
42;  Norman  v.  BelUngham,  46  Wash.  205, 
89  Pa&  569.  We  find  nothing  In  the  record 
before  us  to  convince  us  that  the  court  be- 
low abused  the  discretion  vested  in  It  to 
grant  a  new  trial  when  In  its  Jndgment 
there  was  no  evidence  to  Justify  the  verdict 
as  returned  by  the  Jury. 

Appellant  requests  that,  in  case  we  find 
"that  $420  is  ample  compensation  to  the 
plaintiff,"  we  allow  him  the  refusal  of  that 
sum  for  SO  days.  We  can  make  no  such  or- 
der. The  only  question  we  may  determine 
upon  this  appeal  is  the  alleged  error  of  the 
court  below  In  granting  a  new  trial.  Appel* 
lant  had  his  opportunity  to  accept  such  som 
and  refused  It  Having  done  so,  the  order 
for  a  new  trial  became  absolute,  and  upon  a 
review  of  that  order,  having  found  the  court 
was  without  error  and  the  order  appealed 
from  should  be  affirmed,  we  cannot  substi- 
tute In  its  stead  a  new  order.  Imposing  oth- 
er conditions  than  those  fixed  by  the  court 
below.  To  do  BO  would  in  effect  operate  as 
a  reversal  of  the  order  appealed  from,  and 
the  entry  of  an  original  order  with  new  con- 
ditions. The  only  thing  we  may  do  la  to 
affirm  or  reverse  the  order  appealed  from. 
Kohler  V.  Falrhaven  Ry.  Co.,  supra. 

The  Judgment  Is  affirmed,  and  the  cause 
remanded  for  a  new  trial. 

BUDKIN,  a  J.,  and  FULLEBTON,  GOSE, 
and  OHADWIOK,  JJ.,  concur. 


(K  Waab.  639) 

BENNBR  V.  WALLACE  LUMBER  ft  HFO. 

CO. 

(Snpreme  Court  of  Washington.   Nov.  16,  1909.) 

1.  Masteb  and  Sbbvaht  (S  121*)— Liabilitt 
OF  Masteb  —  OuARDXHo  DAiranoTTS  Ma- 

OHINBBT. 

Laws  1907.  p.  448,  e.  205.  {  1,  provides 
that  those  operatiOK  a  mill  shall  maintain  rea- 
sonable safeguards  tor  saws.  Plaintiff  was  in- 
jured by  an  exposed  knot  saw  at  which  fae  had 
previously  worked  in  all  17%  days.  The  saw 
was  originally  Ruarded  in  a  proper  maimer;  but 
a  number  at  different  workmen  had  at  various 
times  removed  portiras  of  the  protecting  table, 
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and  It  ma  unprotected  w&en  plaintiff  waa  di- 
rected to  the  work  on  the  day  of  the  accident. 
Held  that,  because  defendant  provided  safe- 
cuards  which  bad  been  removed  by  other  work- 
men, it  was  not  thereby  relieved  from  liability 
under  the  statute. 

[Ed.  Note.— For  oUier  cases,  see  Master  and 
Serwit,  Cent  Dig.  H  22&-S&1;  Dee,  Dig.  § 

2.  Mabteb  and  Servant  (f!  101,  102.  121*)— 

LlABtLITT  TO  MaBTSB— GnABOIHO  DANGBB- 

ODS  MaCHIKEBY, 

Whenever  a  master  employs  a  servant  or 
chang^B  the  character  of -his  work,  it  b  the  mas- 
ter's daty,  at  the  inception  of  and  during  socb 
employment,  to  furnish  the  servant  a  reasonably 
safe  place  to  work  and  properly  safeguard  saws 
and  otber  dangeiow  machinery. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  179,  228-231 ;  Dec  Dig. 
II  101.  102,  I21.*J 

3.  Mastbb  and  Servant  (|  236*>— Liabixjxt 
OF  Master— Danoerousmaceikkbt—Nbo- 
UOENCE  or  Servant. 

Where  an  empIoy6  tn  a  mill  was  directed  to 
work  at  a  knot  saw  which  at  <Mie  time  had  been 
pn^rly  guarded,  bat  other  employes  of  the 
master  had  from  time  to  time  removed  portions 
of  the  protecting  table  bo  that  the  saw  was  an- 
guarded  on  the  day  plaintiff  was  directed  to 
work  at  it,  whereby  he  was  injured,  It  was  not 
obligatory  on  plaintiff  to  provide  or  cliange  the 
guard. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  72S-742;  Dee.  Dig.  f 
236.*] 

4.  Appbal  and  Ebrob  (S  1067*)— Review- 
iNSTsncxiOHS— Prejudicial  Ebbob. 

In  an  action  by  a  servant  for  an  injnrv  re- 
ceived at  an  nnprotected  knot  bbw,  defendant, 
a  mill  operator,  introduced  in  evidence  a  cer- 
tificate o)  Inspection  of  the  deputy  labor  com- 
missioner and  asked  for  an  Instruction  that  the 
certificate  be  regarded  as  prima  facie  evidence 
that  the  machinery  of  the  mill  was  In  a  reason- 
ably safe  condition,  which  Inst  ruction  was  not 
given.  Held,  that  as  the  deputy  commissioner 
testified  in  the  case,  and  other  evidence  was 
given,  to  show  that  the  saw  was  properly  safe- 
gnarded,  the  failnre  to  give  the  lostmction  aiAed 
waa  not  prejudicial  ernw. 

[Bd.  Not&— For  other  caaea*  aee  Appeal  and 
Error,  Dec.  Dig.  1  1067.*] 

Departm«it  2.  Appeal  from  Superior 
Court,  Snohomish  County ;  Jeremiah  Neterer, 
Judge. 

Action  by  Archie  Benner  against  the  Wal- 
lace Lumber  &  Manufacturing  Company  to 
recover  for  a  personal  Injury.  From  a  Judg- 
ment for  plalntlfl,  defendant  appeals.  Af- 
firmed. 

Roberts  &  Hulbert,  for  appellant  Lyter 
&  FolBom  and  S.  Q.  Murray,  for  respondent 

CROW,  J.  This  action  was  originally  com- 
menced by  Archie  Benner,  an  Infant,  by 
Mary  Benner,  his  guardian  ad  litem,  against 
the  Wallace  Lumber  &  Manufacturli^  Com- 
pany, a  corporation,  to  recover  damages  for 
personal  injuries  sustained.  Prior  to  the 
trial  the  plaintiff  attained  his  majority,  and 
now  prosecutes  the  action.  From  a  Judg- 
ment In  his  favor,  the  defendant  has  appeal- 
ed. 

The  appellant  owns  and  operates  a  shingle 
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mill  tn  Snohomish  county.  In  which  the  re- 
spondent a  young  man  about  20  years  of 
age,  was  employed  as  a  shingle  packer.  The 
mill  was  equipped  with  three  knot  saws,  and 
occEBloDally  the  appellant  directed  the  re- 
spondent to  operate  one  of  them.  He  had 
worked  on  the  saw  at  different  times  to 
the  total  amount  of  17%  days.  The  saw 
was  adjusted  on  an  arbor  immediately  In. 
front  of,  and  about  18  Inches  from,  the  saw- 
yer. Slightly  above  the  saw  was  a  shelf  or 
table,  on  which  were  the  shingles  which  were 
to  be  trimmed  by  the  sawyer.  The  edge  of 
the  table,  when  properly  constructed,  so  ex- 
tended over  the  saw  as  to  leave  only  a  small 
portion  thereof  exposed,  thus  serving  as  a 
safeguard  for  the  protection  of  the  sawyer. 
Immediately  In  front  of  the  sawyer,  and 
slightly  below  the  level  of  the  table,  was  a 
sliding  carriage  upon  which  he  placed  the 
shingles  he  Intended  to  trim.  He  then  push- 
ed the  carriage  under  the  table,  carrying  the 
shingles  against  the  saw  and  trimming  them. 
The  sawyer  was  compelled  to  reach  the 
table  for  the  shingles,  and  In  doing  so  passed 
his  hand  above  the  level  of  the  saw.  On  the 
morning  of  the  accldoit,  appellant's  foreman 
directed  him  to  operate  the  knot  saw.  About 
3  o'clock  In  the  afternoon,  as  respondent 
withdrew  his  hand  after  reaching  over  the 
table  for  shingles,  it  In  some  manner  came 
In  contact  with  the  saw  and  was  severely 
Injured.  In  his  complaint  and  on  the  trial, 
he  contended  that  the  appellant  was  guilty 
of  negligence  In  failing  properly  to  safeguard 
the  saw,  and  that  he  was  Injured  by  reason 
thereof. 

The  first,  and  as  we  regard  It  the  control- 
ling, contention  made  by  the  appellant  Is 
that  the  trial  court  erred  In  denying  Its 
motion  for  a  directed  verdict  It  contends 
that  the  saw  had  been  properly  guarded,  Init 
that  the  guard  had  been  removed  and  re- 
placed from  time  to  time  by  appellant's  em- 
ployes, certain  other  knot  sawyers,  for  their 
own  oonvenl^ce  In  performing  their  work. 
There  was  evidence  tending  to  show  that 
when  the  saw  was  first  Installed,  and  the 
table  was  first  constructed,  some  years  prior 
to  the  accident,  the  edge  of  the  table  bad 
been  sufficiently  extended  to  constitute  a 
practical  safeguard.  It  was  further  shown: 
That  from  time  to  time  the  knot  sawyers 
would  chop  out  or  saw  off  the  edge  of  the 
table,  leaving  greater  portions  of  the  saw 
exposed;  that  other  knot  sawyers  before 
commencing  work  would  nail  on  a  band  or 
cleat  to  again  extend  It  and  more  securely 
guard  the  saw;  and  that  the  various  saw- 
yers, from  time  to  time,  made  these  changes 
according  to  their  own  Ideaa  Appellant 
therefore  contends  that,  when  It,  as  the 
master,  had  properly  constructed  the  table 
to  serve  as  a  guard.  It  had  discharged  its  full 
duty,  and  that  If  the  sawyers  thereafter  re- 
moved, changed,  or  added  to  the  guard,  the 
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appenant  was  not  ^llty  of  negllswuie  In 
falling  to  Inatall  or  maintain  tlie  same.  Thla 
contention  cannot  be  sustained.  WhencTer  a 
master  employs  a  serrant  or  changes  the 
character  of  bis  work,  It  la  the  master's  duty 
at  the  inc^tlon  of  and  daring  such  employ- 
ment to  fDmlsh  the  servant  a  reasonably 
safe  place  in  which  to  worlE,  and  to  also 
comply  with  the  requirements  of  tiie  factory 
act  In  i»opei4y  saf^ardlng  saws  and  other 
dangerous  machinery,  where  guards  are 
practical.  Whether  an  employ^  baa  willfully 
{Ranged,  removed,  or  destroyed  a  proper 
safeguard,  provided  by  the  master,  ml^t 
become  a  material  issue  if  such  servant, 
being  injured,  should  attempt  to  recover 
damages;  but  no  such  Issue  is  now  before 
OS.  There  is  ample  evidence  In  the  record 
to  show  that,  when  the  appellant  directed  the 
respondeut  to  commence  work  on  the  saw. 
It  was  not  then  properly  guarded,  a  fact  tiie 
master  should  have  known,  and  that  by  rea- 
son of  the  absence  of  a  proper  guard  the  re- 
spondent was  injured.  A  reckless  or  negli- 
gent servant  might  willfully  remove  a  prop- 
er guard  that  had  been  provided  by  the  mas- 
ter. Another  eervant  mor«  cautious  and 
conservative  might  hlmstif  voluntarily  pei> 
form  the  duty  of  the  master  by  restoring  the 
guard  before  commencing  his  work.  The 
respondent  did  neither.  He  was  under  no 
obligation  to  provide  or  change  the  guard. 
He  commenced  work  upon  the  saw  in  obe- 
dience to  the  order  of  the  master,  and  the 
only  question  to  be  determined  is  whether 
It  could  be,  and  was  then,  guarded,  as  requir- 
ed by  the  factory  act  As  above  stated,  the 
ai^lant  Introduced  considerable  evidence 
to  show  that  it  was  the  custom  of  knot  saw- 
yers to  repeatedly  change,  remove,  or  add  to, 
the  guard  to  suit  their  own  convenience,  and 
in  substance  contended  that,  when  it  had 
once  properly  safeguarded  the  saw,  it  had 
discharged  its  duty,  and  that  the  custom  of 
the  employte  constituted  a  sufficient  excuse 
to  relieve  it  of  any  charge  of  negligraice  re- 
sulting from  its  subsequent  failure  to  restore 
the  guard.  The  statute  not  only  requires 
that  guards  be  provided,  but  also  that  they 
be  maintained  In  use.  Section  1,  c.  205,  p. 
448,  Sess.  Laws  1007. 

The  appellant  cites  Johnston  v.  Northern 
Lumber  Company,  42  Wash.  230,  84  Pac. 
627,  and  DeffrxMi  v.  Majestic  Laundry  Com- 
pany, 41  Wash,  en,  82  Pac.  1080,  and  con- 
tends, on  the  authority  of  those  cases,  that 
It  is  relieved  from  llabUl^  for  ne^igence  by 
reason  of  the  fact  that  It  bad  properly  safe- 
guarded the  saw.  There  Is  a  marked  dlfFer- 
ence  between  the  facts  of  the  case  at  bar 
and  those  of  the  cases  cited.  In  the  Johns- 
ton pase  the  guard  had  not  been  changed 
or  rwnoved.  It  had  been  in  use  for  a  num- 
ber of  years.  It  had  not  only  l>een  properly 
Installed,  but  had  been  also  maintained.  ITie 
servant  had  been  working  at  the  machine 
with  the  same  guard  during  all  of  that  time. 
The  ocmtoitlffiD  there  made  was  that  some 
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guard  other  than  the  one  actually  used 
should  have  been  adopted.  In  the  DafCron 
Case  it  appeared  that  a  proper  guard  had 
been  provided.  Here  the  fact  seems  to  be 
that  no  practical  or  proper  guard  whatever 
was  provided  for  the  knot  saw,  at  the  par- 
ticular time  the  rrapondent  went  to  work,  or 
during  the  time  he  continued  at  work.  If 
the  appellant  could  excnse  its  neglect  by 
relying  upon  the  action  of  the  knot  sawyers 
In  changing  or  removing  the  guards,  such 
a  defense  would  be  equlvalait  to  withdraw- 
ing from  the  jury  the  vital  issue  whether 
the  saw  was  properly  guarded  when  used 
by  the  respondent,  and  eubstltutlng  In  lieu 
thereof  an  Immaterial  Inquiry  into  the  cus- 
tom of  knot  sawyers  who  had  preceded  re- 
spondent in  operating  the  saw.  The  statute 
does  not  contemplate  or  permit  any  such  de- 
fense or  excuse.  There  was  abundant  evi- 
dence to  sustain  the  jury  in  finding  that  a 
practical  guard  could  be  provided,  that  It 
was  not  provided  at  the  time  the  respondent 
commenced  work,  and  that  as  a  result  there- 
of he  was  injured.  The  motion  for  a  directs 
ed  verdict  was  properly  denied. 

The  trial  court  Instructed  the  jury  on  the 
defense  of  assumption  of  risk  pleaded  by  the 
appellant  After  the  jury  had  retired,  the 
respondent  promptly  Interposed  an  excep- 
tion to  the  giving  of  this  instruction.  There- 
upon the  jury  were  recalled,  and  the  trial 
Judge  withdrew  the  defense  from  their  con- 
sideration as  not  being  an  issue  in  the  case. 
The  appellant  has  assigned  error  upon  the 
withdrawal  of  the  Instructlou.  The  contrtd- 
llng  Issue  of  fact  in  this  case  was  whethM* 
the  knot  saw  could  be  and  was  guarded.  The 
only  ground  of  negligence  alleged  was  appel- 
lant's failure  to  guard.  If  appellant  had 
guarded  there  could  be  no  recovwy.  If  the 
saw  could  not  be  guarded,  appellant  was  In 
no  event  negligent  Asetunptlon  of  risk  was 
not  an  Issue  In  the  case.  If  appellant  had 
failed  to  provide  proper  guards  when  prac- 
tlcable,  the  defoise  would  not  be  interposed. 
Hall  V.  West  &  Slade  Mill  Oompany,  8& 
Wash.  447,  81  Pac.  915. 

The  mill  had  been  inspected  by  the  deputy 
labor  commissioner,  who  issued  a  certlfleate 
which  the  appellant  posted  In  compliance 
with  the  requirements  of  the  statute.  The 
certlfleate  was  admitted  in  evidence,  and  the 
deputy  who  made  the  tnspectloa  appeared  as 
a  witness  for  appellant  and  testified  as  to 
what  he  considered  necessary  to  constitute  a 
proper  safeguard,  and  stated  the  condition  in 
which  he  found  the  mill.  The  appellant  in 
writing  requested,  with  others,  the  following 
Instruction  (No.  10):  "You  are  Instructed 
that,  under  the  law  of  this  state,  If  the  oper- 
ator of  a  mill  has  fals  mill  Inspected  by  the 
labor  commissioner,  or  me  of  his  deputies 
and  receives  a  certificate  of  in^)ectlon  and 
posts  the  same  in  his  mill,  this  certificate  Is 
prima  facie  evidence  that  the  factory  act 
has  been  compiled  with,  and  that  the  ma- 
chinery and  appliances  have  been  conatr  acted 
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and  maintained  In  &  reaaonably  aafe  condi- 
tion. In  other  words,  the  law  requires  the 
operator  of  a  mill  to  bare  hla  mill  ini^ected 
by  the  state  labor  commissioner  ot  this  state, 
and  whenever  this  is  done,  and  a  certificate 
Is  issued  to  the  owner  of  a  mill,  and  liie 
certificates  are  posted  in  the  mill,  the  pre- 
sumption Is  that  the  mill  operator  has  com- 
piled with  the  law  with  reference  to  the 
guards  and  otiier  matters,  and  that  the  mill 
Is  la  a  propw  condition,  and  that  the  oper- 
ator has  famished  and  maintained  reason- 
able and  proper  saf^ards.  So,  if  yon 
should  find  In  this  cue  that  the  defendant 
company  liad  Its  mill  Inqpected  the  atate 
labor  commiBBioner,  or  his  deputy,  and  that 
the  commissioner  had  iasned  a  cotificate  of 
Inspection,  copies  of  which  certificates  were 
posted  in  the  mill  then  I  instruct  you  that 
this  was  prima  fftde  evidence  ot  ttie  defend- 
ant's liavlng  complied  with  Uie  factory  act 
It  is  prima  tecie  evidokce  that  the  knot  saws 
In  ^tuesUcm  in  this  case  were  reasonably  and 
properly  guarded  and  I  furth«r  instruct  yon 
that,  if  the  dtifradant  In  this  caae  had  com- 
plied with  the  tuctory  act  in  regard  to  tlie 
fumli^lnK  of  reasonable  safeguards,  then  I 
Instruct  you  t3uLt  the  plaJntltt  cannot  recorer, 
and  your  verdict  must  be  for  the  defendant. 
Ton  are  instructed,  also^  that  evoi  if  the 
defendant  failed  to  coiapiy  with  the  factory 
act  in  furnishing  a  reasonable  and  proper 
safeguard,  yet  If  the  plaintiff  himself  was 
guilty  of  negligence  he  cannot  recover,  and 
your  verdict  must  be  for  the  defendant:" 
TUa  instruction  was  not  given,  nor  did  the 
trial  Judge  give  any  other  instruction  relat- 
ing to  the  Inspection  by  the  deputy,  and  the 
posting  of  his  certificate.  Appellant  has  as- 
signed error  upon  the  refufuil  of  ttie  instruc- 
tion requested.  In  tba  order  denying  the 
motion  toT  new  trial,  the  trial  judge  said: 
"The  defendant,  In  support  of  its  motion  for 
a  new  trial,  nrges  two  reasons:  •  •  • 
(2)  That  the  court  refused  to  give  tiie  de- 
foadant'p  requested  instruction  No.  19:  The 
instruction  aa  requested  should  not  have 
been  given.  It  was  not  error  to  refuse  it. 
Was  it  error  not  to  give  an  lnstructl<m  cov- 
ering the  certificate  ot  inspectionT  If  the 
court's  attention  has  been  actually  called  to 
the  fact;  or  if  the  exception  to  the  instruction 
as  given  had  been  actually  taken  at  the 
time,  the  court  perhaps  would  have  recalled 
the  jury  so  as  to  preclude  all  possibility  of 
raror.  The  question  now  Is:  Was  prejudicial 
error  ccmunitted.  The  deputy  labor  commis- 
sioner was  present  in  court  and  testified  ful- 
ly as  to  the  facts  upon  which  his  omclusloa 
was  based  in  Issuing  tiUs  certlflcate  of  in- 
spection. The  reason  for  the  rule  to  make 
tta  onrtlficate  prima  facie  eridence  waa  over^ 
come  by  his  testimony  in  court  The  certlfl- 
cate could  not  be  stnmger  than  the  testimcny 
upon  which  It  was  based,  and  this  was  before 
the  jury,  ^nd  must  be  welgtied  aa  other  evi- 
dence. If  the  testimony  was  absent,  and  the 
certlflcate  was  present,  a  different  condition 


would  ezlrt.  The  certificate  would  not  be 
admissible  in  evidence^  unless  made  so  by 
the  Legislature,  because  ihe  oaminatlon  was 
ex  parte,  and  the  d^endant  would  be  de- 
prived of  the  facte  before  the  Jury  upon 
which  flie  certlflcate  ia  based.  The  Instruc- 
tions  giv«i  iffedude  all  posslbiUty  of  error. 
The  burden  In  the  case  at  no  time  shifted.  It 
at  all  times  remained  with  the  plaintiff.  It 
was  lncnnd)ent  upon  the  plaintiff  to  show 
by  a  fair  preponderance  of  the  evidence  that 
the  machinery  ms  not  guarded,  and  that  it 
could  be  guarded,  and  all  the  facta  being 
befWe  the  Jury,  and  the  court  liaving  in- 
structed the  jury,  as  in  this  case,  it  is  in- 
conceivable how  error  could  be  predicated 
upon  the  record  as  it  stands  in  this  caae, 
conceding  that  the  requested  Instruction  waa 
prciMr.  The  motion  for  a  new  trial  ia  de- 
nied, and  exception  noted.** 

Some  question  arises  In  our  minds  as  to 
whether  the  appellant  Is  in  a  position  to 
predicate  error  upcm  any  of  the  iustmctlons 
given  or  refused.  The  record  shows  that  no 
exeepaaoB  were  taken  by  it  until  after  the 
Jury  had  returned  ite  vodict,  that  by  stipula- 
tion the  parties  agreed  that  Ite  exceptions 
mi^t  be  teken  it  any  time  prior  to  the  hear- 
ing of  tbe  motion  for  a  new  trial,  and  that 
,  written  exceptions  were  subsequently  made 
by  the  appellant  In  view  of  the  fact  that 
I  the  respondent  hM  ralaed  no  question  as  to 
.  the  euffldency  of  these  exceptions,  and  that 
I  in  any  event  we  find  no  prejudicial  error  in 
giving  or  refusing  instructions,  we  will,  with- 
out deciding,  assume  for  the  purposes  ot 
this  caae  tliat  the  apptilaut's  eiceptlona 
were,  under  the  drcnmstancest  eufflcloit  On 
the  record  before  ns  we  are  constrained  to 
hold  that  no  prejudicial  wror  was  committed 
by  the  trial  judge  in  falling  to  give  the  re- 
quested instruction  upon  the  effect  ot  the 
certlflcate  as  evidence.  If  no  evidence  other 
than  tlie  certificate  had  been  introduced  to 
show  the  safeguarding  of  the  saw,  or  to  dis- 
pute the  same,  it  would,  upon  proper  request, 
have  been  the  duty  of  the  trial  judge  to  in- 
struct the  Jury  that  sudi  certificate  was 
prima  tede  evidence  of  compliance  on  the 
part  of  appellant  with  the  requlremente  of 
the  factory  act  During  the  trial  much  evi- 
dence was  Introduced  by  tiie  respondent  to 
show  that  aa  a  matier  of  fact  the  saw  was 
not  properly  saf^arded,  while  the  appel- 
lant introduced  evidence  not  only  of  other 
witnesses,  but  also  of  the  inspector  himself, 
to  show  that  it  was  safeguarded.  This  bebig 
true,  no  Issue  us  to  the  existence  of  a  prbna, 
tede  case  was  before  the  jury  for  Ito  con- 
sideration. Although  it  would  have  beea 
proper  for  the  trial  judge  to  give  an  Instrue- 
tion  upon  this  subject  we  fall  to  see  how  hla 
omission  to  do  so  ccmstituted  prejudicial  er- 
ror, or  could  have  affected  the  verdict  In 
the  Ught  of  the  issues  framed  by  the  plead- 
ings and  the  evidence  introduced  at  the  trial. 
The  Issuance  and  posting  of  the  certificate 
were  not  dlq^uted,  and  It  Is  not  at  mU  im- 


Digitized  by  Google 


WtdL) 


DUNKIN  T.  CITT  OF  HOQUIAH. 


149 


probable  that  the  Jury  would  give  more  con- 
flideratlon  to  the  potency  of  the  certificate  ai 
evidence  of  a  performance  of  statutory  doty 
by  the  appellant  than  U  they  had  been  told 
that  It  constituted  prima  fade  evidence  only. 

Other  exceptions  have  been  taken  to  In- 
structions given  and  refused.  We  hare  care- 
fully examined  the  Instructions  given  by  the 
trial  Judge,  and  find  that  they  fally,  clearly, 
and  correctly  state  all  questions  of  law  ap- 
plicable to  tbe  Issues  In  this  case  which,  un- 
der the  pleadings  and  evidence,  were  proper 
for  the  consideration  of  the  jury.  The  evi- 
dence Is  abundantly  sufficient  to  show  that 
the  knot  saw  could  have  been,  but  was  not, 
safeguarded ;  that  for  the  want  of  any  guard 
tbe  respondent  was  Injured ;  and  that  he  was 
not  guilty  of  contributory  negligence. 

The  judgment  Is  affirmed. 

RUDKIN,  O.  T..  and  MOUNT,  PABEBB, 
and  DUNBAR,  JX,  concur. 


(Be  WnstL  4?) 

DUNKIN  T.  CITT  OF  HOQUIAH. 
(Bopreme  Gonxt  of  Wadilngton.  Not.  22, 1900.) 

1.  MmnczPAi.  CoBPounona  816*)— Dino- 
nvi  Stubii  —  PsRsonAz.  iHJUBna— Gom- 

The  complalot  In  an  action  for  Injuries  to 
a  traveler  on  a  defective  street  need  not  allege 
the  particular  ett?  ofBeer  wboM  neglect  oansed 
tba  injury. 

[Ed.  Note.^For  other  cases,  set  Monlplpal 
Corporations,  Gent:  Dig.  |  1712;  Dec.  Dig.  I 
816.*] 

2.  Damages  (I  143*)— Pbbsoital  Innmiu— 

COKPLAI  NT— SurnCIENCT. 

Tbe  ellegatioB  ia  the  complaint  in  an  action 
for  a  personal  Injury  that  plaintiff  received  an 
inju^  to  bis  risht  knee,  that  It  was  "skinned 
and  bruised,"  was  niffidently  definite. 

[E^d.  Note.— For  other  case^  see  Damages, 
Omt  Dig.  I  410;  Dee.  Dig.  f  143.*] 

8.  Afpeai.  and  Erboe  (|  1042*)— Hamclebs 
Eebob  —  EBBoniona  Buunoa  on  Plbad- 
xnos. 

Where,  In  an  action  (or  Injury  to  a  traveler 
on  a  defective  street,  the  evidence  showed  that 
plaintlET  had  filed  a  claim  for  $10,000  within  the 
time  required  by  Laws  1907,  p  644,  c.  241,  8 
86,  and  tbe  jury  gave  a  verdict  for  (7.000,  the 
error.  If  aoy,  in  refasios  to  strike  from  the  com- 
plaint tbe  averment  of  damages  In  excess  of 
$lO,000,  was  not  reversible. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  S|  4112,  4113;  Dec.  Dig.  % 
1042.*] 

4.  MTnCIPAL  CORPOBATfONS  (|  821*)— DBTBO* 
TIVE  Strketb— NBOuaENca. 

Whether  a  city  was  negligent  in  pennitting 
an  obstruction  on  a  street  Aeid,  under  the  evf 
dence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Monieipal 
^^rationa.  Cent  Dig.  |  1747;  Dee;  Dig.  | 

6.  MT7RICIPAL  Cobporationb  ^  821*)— Depeo- 
TIVB  Stebcib  —  Pebsokai.  Injuries  —  Con- 
niBUTOST  Nbguobnoi. 

Whether  a  bicycle  rider  Injured  by  an  ob- 

etmction  on  a  street  was  guilty  of  contributory 


'  Diligence  hetd  tor  tba  jury,  notwithstanding  Om 
evidence  of  his  physical  Infirmities. 

[Ed.  Not&— For  other  cases,  see  Mnnie^al 
Corporations,  Cent  Dig.  H  1754-17S6;  Dec. 
Dig.  S  821.*J 

6.  Damages  (|  132*)— PEaaoNAi.  Irjubibb-' 
ExcisssivE  Dauaoes. 

In  190S  plaintiff,  29  years  old,  was  Injured 
on  a  defective  street  In  1900  he  bad  contracted 
yellow  fever,  which  resulted  in  the  closing  of 
the  lower  bowels,  which  necessitated  an  artifi- 
cial anna.  Before  the  injury,  he  did  light  work 
and  earned  $2.60  per  day  grinding  knives  In  a 

Elaning  mill  until  ne  received  an  Injory  to  his 
and,  about  five  weeks  preceding  the  injury  com- 

Elained  of.  After  suBtaining  the  iiijury,  his 
3wel8  caused  him  constant  paiu,  and  be  could 
not  perform  any  kind  of  labor.  His  Injury  was 
permanent,  field,  that  a  verdict  (or  |7,60O  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damagan^ 
Cent  Dig.  1  875;  Dec.  Dig.  fi  132.*] 

7.  Evidence  (i  192*)- Perhohai.  iNjUBiBa— 
Exhibition  or  Injured  Part. 

One  suing  for  a  personal  iojunr  may  exhibit 
the  Injured  part  to  the  Jury,  though  a  court  will 
not  permit  the  Introduction  of  indecent  evi* 
dence,  unless  it  is  so  connected  with  the  res 
gestae  as  to  become  necessary  to  the  administra- 
tion of  justice. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  I  677 ;  Dec  Dig.  %  192.*] 

&  Municipal  Corporations  (|  816*)— Defec- 
nvB  Stbbeib— Actions— Issues. 

Where,  in  an  action  for  Injury  to  a  bicycle 
rider  on  a  defective  street,  the  city  sought  to 
show  that  owing  to  plaintifTs  physical  condi- 
tion. It  was  negligence  for  him  to  nde  a  bicycle 
at  ue  time  of  the  accident  and  that  bis  ali- 
ment did  not  increase  by  reason  of  tbe  accident, 
and  the  evidence  without  confiict  showed  that 
up  to  a  short  time  preceding  the  injury  he  had 
earned  $2.50  a  day  grinding  knives  in  a  mill, 
tbe  question  whether  plaiutiS  was  drawing  a 
pension  for  total  disability  at  tbe  time  of  the 
accident  was  properly  excluded  as  irrelevant  to 
tbe  issue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpondons,  Gent  Dig.  I  1720;  Dec  Dig.  | 
816.*] 

9.  DAHAOBa   fl  168*)— PiBaONAL  IHJUBIKB— 

BVIDBNCK— ADUISSIBILnr. 

In  an  action  for  a  personal  injury  sustain- 
ed in  1908,  tbe  medical  examination  of  plain- 
tiff and  the  pliysician's  certificate  made  in  1901 
in  proceedlniv  tor  a  pension  are  inadmlsribls  be- 
cause too  remote  in  point  of  time. 

[Ed.  Note^FoT  other  cases,  see  Damages^ 
Cent  Dig.  S  482;  Dec  Dig.  |  108.*] 

10.  Evidence  ({  318*)— Heabsat  Evidenox. 
The  certificate  of  the  medical  examiner 

showing  the  condition  of  an  applicant  for  a  pen- 
sion is  inadmissible  as  hearsay  iu  an  action  for 
personal  injuries  sustained  by  the  applicant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  U99;  Dec  Dig.  |  31&*] 


11.  Btidbnob  (I  6S8*)-Opinioh  BvxDurc 
Hypothbtioai.  QUBSnONB. 

Hypothetical  questions  based  on  (acts  whldi 
tbe  evidence  tends  to  prove  are  proper. 

[Ed.  Note.— For  other  eases,  sea  Evidence, 
Gent  Dig.  I  2369;  Dec  Dig.  S  653.*] 

12.  Dahages  (I  206*)  —  Piitsigai.  Ezauina- 

TION  Of  PeBSON  InJUREO. 

Where,  prior  to  tbe  trial  in  an  action  for  a 
personal  injury,  the  court  apiwinted  phyiridans 
to  examine  plaintiff  and  the  physicians  did  axt, 
the  refusal  to  require  plaintiff  to  submit  to 
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trial  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  531 ;  Dec.  Dig.  S  206;*  D1bcoTO7* 
Cent.  Dig.  11  92-86.] 

13.  AFPEiX  AND  BEBOS  ({  1050*)— HABlfLIiBS 

Ebbob  —  Ebbonkous  Adiussiok  or  Evi- 

DBNOX.  ' 

In  an  action  for  a  personal  injury  suBtain- 
ed  in  1908,  tbe  error  in  adinittit]«  evidence  as 
to  who  advised  or  perfcffmed  an  operation  on 
plaintiff  in  1900,  and  whether  it  was  dotte  In  the 
moBt  approved  way.  was  not  prejndicial  error, , 
for  the  evidence  related  to  a  matter  collateral  to 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4154;  Dec.  Dig.  S  1050.*} 

14.  TBUi,  (I  29*)— Conduct  or  Coubt— Rul- 
iKG  on  OBJEonons— CovuKNT  CM  Facts. 

The  court  In  ruling  on  an  objection  Inter- 
posed by  counsel  during  the  progress  of  the 
trial,  or  durin_s  the  argument  of  oounsel  to  the 
Jan,  may  assign  a  reason  for  a  mling  wtthoat 
Tiouting  the  Constitution  forUdding  the  court 
to  comment  on  the  facts. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  S  81 ;  Dec.  Dig.  S  29.*] 

15.  TbIAI,  (8  252*)— EVIDEWCK— iNSTBUCnOITS. 

Where,  in  an  action  for  injuries  to  a  bicycle 
rider  on  a  defective  street,  the  evidence  showed 
tiiat  the  injury  was  sustained  between  9  and  10 
o'clock  at  night,  and  a  witness  testified  that  he 
saw  Dlaintiff  at  5  or  6  o'clock  in  the  afternoon 
on  the  day  of  the  accident,  that  plaintiff  was 
then  "about  half  jagged,"  but  that  he  did  not 
know  whether  he  would  call  him  drank  or  not, 
the  refusal  to  charge  that,  in  determinine  the 
gnestlon  of  plaintiff's  negluencev  the  jury  shonld 
take  into  consldeiatlon  whether  or  not  he  was 
intoxicated,  was  proper. 

[Ed,  Note.— For  oOier  cases,  see  Trial,  Dec. 
Dig.  fi  252.*] 

10.  Municipal  Cobpobations  (S  768*)— Di- 
riiOTiTE  STBsers— Liability . 

A  city  must  keep  its  streets  in  a  reason- 
ably safe  condition  for  travel,  and,  where  it  does 
so,  it  Is  not  liable  for  injary  to  a  traveler  there- 
on. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Digi  1  1612;  Dec.  Dig.  | 
763.*] 

17.  MUmCIPAi;  GOBFOBATIOKS  Q  80S*}— De- 
rECnVB  STBEEXa  —  Conteibutobt  hboij- 
GENCE. 

A  person  traveling  on  a  street  at  night  must 
use  greater  care  than  a  traveler  by  day,  and, 
in  determining  the  question  of  his  coutnbntory 
negligence,  the  jury  may  consider  his  health  and 
soundness  of  body ;  for  a  traveler  having  physi- 
cal infirmities  must  exetdse  care  commensurate 
therewith. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  SS  107i^  16S2;  Dec. 
Dig.  S  803.*] 

Department  2.  Appeal  ftom  Superior 
Court,  ChehaliB  County ;  Mason  Irwin,  Judge. 

Action  by  Harry  M.  Dunkin  against  the 
City  of  Hoqulam.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

James  P.  H.  Callahan,  E.  E.  Boner,  and 
Sidn^  Moor  Heath,  for  appellant.  W.  H. 
Abel  and  Morgan  ft  Brewer,  for  respondent 

GOSB,  J.  This  Is  a  suit  to  recover  dam- 
ages for  personal  Injuries.  From  a  verdict 
and  Judgment  against  the  city  It  has  ap- 
pealed.  The  complaint  states  that  the  ap- 


REFORTBB.  (Waih. 

pellant  ta  a  municipal  corporation  of  the 
aenmd  daasi  ttat  Seocntd  street  Is  one  of  its 
prbuAjnl  streets  and  Is  planked  for  a  width 
of  20  feet;  tfast  on  September  24.  1908,  at 
9:30  o'clock  In  the  erenliiA  the  street  was 
obstmcted  by  a  ridge  ot  soft  mod,  two  feet 
In  h^ht  and  four  to  rtx  fbet  in  width,  ex- 
tending the  foU  width  of  tbe  street ;  that  the 
city  had  notice  of  the  obstruction,  and  that 
there  were  no  lights  or  guards  to  indicate 
the  danger  or  to  protect  against  It ;  that  at 
snch  time  the  nspmOmt,  whilst  riding  a  bi- 
cycle at  a  slow  rate  of  aipeeA,  ran  Into  tbe 
olHstructlon,  and  was  thrown  Tlolently  from 
his  wheel  on  to  the  planking  upon  the  street, 
sustalnlns  great  and  permanent  injuries. 
The  complaint  furthw  states  that  prior  there- 
to the  re^ndent  had  snstalned  an  injnry  to 
Ills  left  hand,  breaklzv  curtain  bones,  which 
had  about  united  and  recorered;  that,  by 
reason  of  the  fall,  the  bones  were  relwoken ; 
tiiat  prior  to  the  aoctdsnt  the  respandott  con- 
tracted yellow  fever ;  that  as  a  result  of  the 
disease  he  had  been  subjected  to  an  apeta,- 
tlon,  whereby  an  opening  had  been  made  in 
his  side  from  which  a  small  portion  of  the 
Intestine  projected;  that  he  was  In  good 
health  except  as  to  the  ptotmdlng  Intestine^ 
whldi.  from  the  violmoe  of  the  fall,  was 
torn  from  tbe  abdominal  wall,  causing  a  fur- 
ther prolapse,  and  causing  great  pain  and 
suffering;  that  the  respondent  will  never 
be  able  to  work  ;  and  that  his  right  knee 
was  skinned  and  bruised.  The  presentation 
of  a  claim  for  $10,000  was  also  alleged. 
Damages  were  demanded  In  the  aum  of  .^26,- 
230.  A  motion  was  Interposed  to  require  the 
respondent  to  state  what  officer  had  been  neg- 
ligent, to  state  whether  the  Injury  to  the 
knee  was  the  cause  of  the  pain  and  suffering, 
to  require  the  complaint  to  be  made  more 
definite  and  certain  In  other  respects,  and  to 
strike  It  as  an  entirety.  Tbe  motion  being 
denied,  a  demurrer  was  filed  and  overruled. 
The  answer  Joined  issue  upon  all  the  material 
matters  set  forth  in  the  complaint  except 
the  presentation  of  the  claim  to  the  city  for 
$10,000,  and  alleged  affirmatively  (1)  that  tbe 
accident  was  the  result  of  the  respondent's 
negligence;  (2)  that  the  claim  sued  upon  was 
not  presented  to  the  city.  The  r^ly  Joined 
Issue  upon  the  new  matter,  and  the  case  pro- 
ceeded to  trial  and  Judgment  There  was  no 
error  in  denying  the  appellant's  motion  to 
make  the  complaint  more  definite  and  cer- 
tain. The  respondent  was  not  required  to 
allege  the  particular  officer  whose  neglect 
caused  the  Injury.  The  negligence,  If  any, 
was  that  of  the  city.  The  allegation  that  the 
respondent  received  an  Injury  to  his  right 
knee,  that  It  was  "skinned  and  bruised,"  was 
sufficiently  definite. 

Tbe  appellant  is  a  <dtj  of  the  second  class. 
Section  86,  c.  241,  p.  644,  Laws  1907,  pro- 
vides that  all  claims  for  damages  against  tiie 
city  must  be  filed  with  the  <dty  deric.  and 
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th&t  no  scUon  Bhall  be  prosecated  agafnet  the 
city  for  any  claim  tor  damages  until  the  same 
has  been  presented  to  tlie  city  council.  It  Is 
admitted  that  the  resjKmdent  In  due  time  filed 
his  claim  with  the  dty  clerk  for  damagM  tn 
the  ram  of  $10,000l  The  motion  aoncht  to 
strike  from  the  complaint  the  averment  of 
damages  in  excess  of  that  sum.  There  was 
no  error  in  dmylng  the  motion  in  this  re> 
spect.  The  Tordlct  was  for  $7,S00.  It  seems 
to  be  conceded  that  the  error,  If  any,  would 
have  been  cured  had  the  court  directed  tbe 
Jury  that  the  recovery  was  limited  to  $10,000. 
The  question  Is  purely  an  abstract  one  In 
view  of  the  record.  The  .ultimate  tact  to  be 
determined  by  the  jury  was  the  amount  of 
damages  sustained  by  the  respondent  The 
amount  claimed  would  not  change  the  nature 
of  the  testimony,  nor  influence  the  verdict 

A  motion  for  nonsuit  vnui  int^imsed  at  tbe 
cloBe  ot  reqxmdrat^s  case,  the  denial  of  which 
Is  ass^ed  as  error.  The  evidence  tended  to 
■how  that  a  few  days  before  the  accident  a 
^rofierty  owner  had  obtained  tbe  permission 
of  the  street  commissioner  to  dig  a  tr«ich 
across  the  street  at  the  place  where  the  ac> 
ddent  occurred  tor  tbe  purpose  of  laying  a 
■ewer  pipe;  that  the  trench  was  dog;  that 
then  was  a  planked  way  nsed  by  tlie  travel- 
ing public  about  20  fett  In  width;  that  across 
the  entire  street  there  was  loose  dirt  or  mud 
taken  from  the  trench,  2  fMt  m  mole  in 
height  and  about  4  feet  in  width;  that  tbe 
street  remained  in  this  otmditlon  tor  about 
three  days  witiMmt  a  light  or  barrier;  that 
about  9:80  in  the  evening  the  reqwndent 
was  riding  home  on  his  bicycle,  without  a 
ll^t  at  reas(mable  speed;  that  the  night 
was  dariE,  and  the  nearest  city  light  was  a 
half  block  distant  from  the  obstruction ;  that 
the  street  was  one  (tf  the  leading  streets  of 
thedty;  that  he  wu  riding  upon  the  planked 
way;  that,  when  his  wheel  came  in  contact 
with  the  obstruction,  he  was  thrown  over  tbe 
handle  bars  and  on  to  tlie  planking,  and  sns- 
tained  a  serious  injury.  The  evidence  show- 
ed that  the  dirt  had  been  tliere  for  about 
three  days  before  the  aceld»it  happened. 
The  question  <a  the  contributory  negligence 
of  the  respondoit,  and  whethm:  the  city  in 
the  eXerciBe  of  reasonable  care  should  have 
known  of  the  obstruction,  were  Cor  tlie  July 
to  determine.  There  was  abundant  evidmoe 
that  the  obstruction  was  of  snch  character 
as  to  be  dangerous  to  all  traveling  In  vdil- 
cles.  It  is  urged  that  the  admitted  physical 
infirmities  of  the  reqrandent  made  It  n^ll- 
gence  on  his  part  to  ride  a  bicycle  In  tbe 
nighttime.  Streets  are  not  maintained  solely 
for  the  young  and  strong,  and  we  cannot  an- 
nounce as  a  rule  of  law  that  he  was  guilty  of 
snch  negligence  as  would  preclude  a  recov- 
ery. Nor  can  we  upon  the  facts  declare  the 
law  to  be  that  the  riding  of  a  bicycle  wltiiout 
a  lantern  was  an  act  of  negligence. 

It  is  next  urged  tbat  a  new  trial  should 
bare  been  granted  because  the  verdict  is 
excessive^  The  evidence  of  the  respondeat 


tended  to  show  that  In  1900  he  contracted 
the  yellow  fever,  which  result^  in  the  dos- 
ing of  tbe  lower  bowels ;  that  since  that  time 
he  has  had  an  artifidal  anus,  ^Idi  he  could 
partially  control ;  that  he  Is  20  years  of  age ; 
that  before  tbe  injury  he  was  able  to  do  li^t 
work,  and  that  he  had  been  earning  92.00 
per  day  grinding  knives  In  a  planing  mill  un- 
til he  received  the  Injury  to  his  hand,  about 
live  weeks  preceding  the  injury  complained 
ot ;  that  his  band  was  neariy  normal  at  the 
time  ot  tbe  acddoit ;  titot  before  the  injury 
the  bowd  projected  from  the  side  not  to 
exceed  an  inch,  and  that  he  was  free  from 
pain;  that  when  he  got  home  a  short  time 
after  sustaining  the  injury  the  artificial  anus 
was  bleeding;  that  it  caused  him  constant 
pain  and  sufTering;  tbat  he  has  no  control 
over  it ;  that  he  cannot  perform  any  kind  ot 
labor;  that  the  knuckles  of  the  forefinger 
were  rebrokra;  and  that  bis  injury  is  not 
only  permanent,  but  that  his  condition  Is 
pitiable  in  the  extreme.  The  testimony  d 
Dr.  Harrison  shows  that  he  examined  the  re> 
spondent  in  January,  1001 ;  that  the  artifldaZ 
anus  was  then  in  good  condition,  tlw  projec- 
tion of  the  bowel  being  about  one-twelfth  ctf 
an  inch ;  that  he  next  examined  him  about 
two  years  before  the  trial,  his  conditlw  then 
being  about  the  same  as  when  be  made  the 
termer  exaivination,  and  that  he  was  thn  In 
good  health;  that  he  examined  blm  at  the 
time  of  Uie  trial,  and  found  that  seven  or 
eight  inches  of  the  lining  ot  the  bowd  pnh 
traded  ftom  the  side ;  tbat  he  had  no  control 
over  the  bowd ;  that  he  was  not  able  to  do 
any  kind  of  work;  that  he  was  in  constant 
pain;  and  that  tbe  injury  will  Increase  as 
time  progresses.  Upon  this  evidence  It  seems 
certain  that  the  Jury  did  not  award  acesdve 
damages. 

The  court  permitted  respondent  to  twice 
exhibit  the  Injured  part  to  the  Jury.  This 
is  urged  as  error  upon  two  grounds:  (1) 
That  It  bad  a  t«idency  to  enlist  the  sym- 
pathy of  the  Jury;  and  (2)  tbat  it  was  in- 
decent Upon  tbe  first  contention  we  assume 
that,  bad  the  injury  complained  of  been  a 
broken  leg  or  arm,  the  contention  would  not 
be  tenable.  The  fact  that  the  injury  occur- 
red to  some  other  part  of  the  body  would 
not  change  the  rule  of  evidence.  We  ap- 
prehend that  no  court  would  permit  tbe  in- 
troduction of  indecent  evidence  unless  it  was 
BO  connected  with  the  res  gestee  as  to  be- 
come necessary  to  the  administration  of  Jus- 
tice. Indecency  depends  upon  tbe  purpose  of 
the  utterance  or  act.  "What  we  are  to  con- 
clude, then,  since  the  process  of  investigat- 
ing tbe  truth  in  courts  of  justice  is  both  an 
Indispensable  and  a  dignified  function  In 
life,  Is  that  no  utterances  or  acts  called  for 
in  evidence  in  tbat  process  are  to  be  prohib- 
ited because  under  other  circumstances  thc^^ 
mlgbt  be  characterized  by  indecency.  In 
other  words,  the  general  policy  of  discoun- 
tenandng  indecency  does  not  extend  to  the 
«Ednsl«t  of  evidence  in  a  ooort  ot  Justice." 
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S  Wlgmore  on  IMdence.  |  2180.  Upon  the 
cross-examination  of  respondent  he  was  asked 
If  he  was  not  drawing  a  pension  for  total 
disability  at  the  time  of  receiving  the  Injury. 
The  court  sustained  an  objection  to  this 
question,  which  ruling  is  said  to  have  been 
error.  No  authorities  are  cited  In  support  of 
Its  relevancy.  We  do  not  understand  that 
the  appellant  at  the  trial  sought  to  prove 
that  the  respondent  was  snffering  from  a 
total  disability  before  the  accident,  but  rath- 
er that,  owing  to  his  physical  condition,  It  was 
negligence  for  him  to  have  ridden  a  bicycle 
In  the  dark  wltlwut  a  lantern,  and  that  bis 
ailment  was  not  Increased  by  reason  of  the 
accident  The  respondent,  as  we  have  stated, 
testlQed  that  up  to  a  short  time  preceding 
the  injury  he  was  earning  $2.&0  a  day  grind- 
ing knives  In  a  mill.  This  the  appellant,  not 
only  did  not  attempt  to  disprove,  but  corrob- 
orated by  the  testimony  of  the  foreman  of  the 
mill.  The  appellant  offered  'In  evidence  cer- 
tain papers  purporting  to  be  the  originals 
in  the  matter  of  a  pension  the  respondent 
was  receiving  for  inflrmltles  resulting  from 
his  service  in  the  United  States  army  in  the 
Philippine  Islands.  They  were  first  offered 
In  an  unopened  package.  The  court  observ- 
ed that  they  were  offered  as  a  mass;  thai; 
not  being  advised  as  to  what  they  contained, 
he  would  sustain  the  objection  to  their  being 
admitted  In  evidence.  Later  one  of  appel- 
lant's ocunsel  addressing  the  court  said: 
"Of  this  mass  *  *  *  we  offer  the  last 
three  pages,  •  *  *  being  the  medical  ex- 
amination and  physician's  certificate  made 
In  Febmary,  1901.  showing  the  condition  of 
the  man  at  that  time."  This  case  was  tried 
in  April  of  this  year,  more  than  eight  years 
after  the  date  of  the  report  sought  to  be 
Introduced  In  evidence.  The  offer  was  denied 
on  the  ground  that  the  papers  were  not  prop- 
erly identified.  The  witness  stated  that  he 
had  received  them  by  mall  and  believed  them 
to  be  the  original  papers.  We  think  there 
waa  no  error  In  the  ruling  of  the  court  It  Is 
at  least  doubtful  whether  the  papers  were 
sufficiently  identified.  They  were  InadmlB- 
sible  on  at  leaat  two  other  grmmda:  (1) 
They  were  too  zemote  in  point  of  time;  and 
(2)  the  certificate  of  the  medical  examiner 
was  hearsay.  Conn.  Mnt  Life  Ins.  Oo.  v. 
Schwenk,  94  U.  S.  508. 24  L.  Ed.  2M. 

Certain  hypothetical  qnestfons  were  pro- 
pounded upon  which  error  is  assigned.  These 
were  based  upon  tecta  which  the  evidence 
tended  to  prove,  and  as  such  were  proper. 
State  V.  Underwood,  S6  Wash.  668.  77  Pac. 
863 :  State  t.  Alcorn,  7  Idaho,  699,  64  Pac. 
1014.  97  Am.  St  Rep.  252. 

Prior  to  the  trial  the  court  appointed  cea- 
taln  physicians  to  examine  the  injuries  sus- 
tained by  the  respondent,  and  they  examined 
him.  Daring  the  trial  the  appellant  asked 
the  court  to  require  the  respondent  to  submit 
to  a  further  examination  by  one  of  these 
physicians.  Tfie  court  refused  to  do  so ;  and 
**ie  ruling  la  assigned  as  error.  The  author- 


ities cited  are  cases  where  there  had  been  no 
previous  examination.  There  was  no  error 
tu  this  rullQg. 

The  res[)ondent  was  permitted  to  testify 
that  Dr.  Senn  examined  him  and  advised  him 
that  his  bowel  trouble  was  caused  by  yellow 
fever.  The  evidence  shows  that  this  was 
In  1900.  This  evidence  was  Immaterial,  but 
It  does  not  follow  that  its  admission  was  er- 
ror. Counsel  for  appellant  cross-examined 
at  length  as  to  how  the  operation  in  1900 
should  have  been  performed.  These  matters 
were  not  a  part  of  the  case.  The  ultimate 
questions  for  the  Jury  to  determine  were; 
(1)  Was  the  negligence  of  the  city  the  proxi- 
mate cause  of  the  immediate  injury ;  and  (2) 
the  damages  sustained  thereby  by  the  re- 
spondent? Who  advised  or  performed  the 
operation  in  1900,  and  whether  It  was  done 
In  the  most  approved  way,  were  collateral 
to  the  main  Inquiry.  A  case  will  only  be  re- 
versed for  prejudicial  error.  Hoseth  v.  Pres- 
ton MUl  Co.,  104  Pac  612. 

The  contention  that  the  court  commented 
ou  the  facts  is  without  merit  The  court 
may,  In  ruling  upon  an  objection  Interposed 
by  counsel  during  the  progress  of  the  trial, 
or  during  the  argument  of  counsel  to  the 
jury,  assign  a  reason  for  a  ruling  without 
violating  the  provision  of  the  Constitution 
forbidding  the  court  to  comment  on  the  facta. 

It  is  ur^  tliat  the  court  committed  error 
In  refusing  to  Instruct  the  jury  that  in  de- 
termining the  question  of  the  respondent's 
negllgrace  it  should  take  Into  consideration 
whether  or  not  he  was  intoxicated.  The 
evidence  shows  that  the  Injury  was  sustain- 
ed between  9  and  10  o'dock  In  the  evening 
The  only  evidence  as  to  tds  intoxication  Is 
the  testliiiony  of  one  witness  that  he  saw  the 
respondent  at  6  or  6  o'clock  In  the  after- 
noon, the  day  of  the  accident;  that  he  was 
then  "about  half  jagged."  He  further  said: 
"I  do  not  know  whether  yon  would  call  it 
drank  or  not"  If  the  witness  who  saw 
the  respondent  did  not  know  whether  he  was 
drunk  or  sober,  the  jury  would  not  be  gtvoi 
an  instmctifm  from  which  it  might  guess 
UiBit  he  may  have  been  drunk.  The  testi- 
mony that  "he  was  about  half  Jagged"  is  not 
only  indeflnlt^  but  is  too  remote  In  point  of 
time  to  require  an  Instruotion  covering  the 
respondent's  state  of  sobriety.  The  law 
deals  with  reasonable  probablUtiea,  Instruc- 
tions framed  to  cover  vague  and  possible 
conditions  arlslov  fnmi  the  evidence  would 
tend  to  confuse  and  obscure  the  issues. 

The  other  errors  assigned  by  the  appellant 
do  not  require  separate  consideration.  We 
have  examined  the  instructions  given  and 
those  requested  and  refused,  and  we  think, 
without  specially  setting  out  the  Instructions 
glTm,  that  they  fully  pies«ited  to  the  Jury 
the  general  con^liug  principles  of  law 
governing  the  cas&  The  jury  were  Instruct- 
ed that  it  was  the  <!bity  of  the  city  to  ke^ 
its  streets  in  a  reasonably  safe  condition 
for  travel ;  that,  if  it  had  done  so,  there  waa 
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DO  liability ;  that  a  person  traveling  by  night 
Is  required  to  use  greater  care  than  a  travel- 
er by  day ;  that  In  determining  the  question 
of  contributory  negligence  they  should  con- 
sider the  condition  of  health  and  soundness 
of  body  of  the  respondent ;  that,  if  the  trav- 
der  has  any  physical  Indrmltles,  he  should 
ttxercise  care  commensurate  with  those  in- 
flimltleB;  that  It  was  for  them  to  determine 
whether  it  was  Diligence  for  the  respondent 
to  have  ridden  his  bicycle  without  a  light 
on  the  night  in  question.  The  law  as  to 
whether  the  dty  had  notice  of  the  obstrne- 
tltm  in  the  street  was  also  fully  covered  bj 
the  instrnctlQnt. 
Tlie  Jcdgmoit  will  thwefore  be  afflrmed. 

BUDKIN,  a  J.t  and  OHADWIOK  and 
ruiJjERTON,  JJ^  concar. 


'(Sfi  WaBb.  K7) 

HOOKWAY  V.  THOMPSON. 
<SapTeme  Court  of  Washington.  Nov.  23,  1909.) 

1.  HOUEBTEAD    (8    42*)  —  SBI^TION  —  OCOU- 
PANCT. 

Under  Ballinger's  Ann.  Codes  &  St  |  5243 
'(Pierce's  Code,  f  5485),  providing  that  In  order 
to  select  a  homestead  the  bead  of  a  family  must 
execute  and  acknowledge,  in  the  same  manner 
as  a  grant  of  real  proper^,  a  declaration  of 
homestead,  and  file  the  same  for  record,  mere 
occupancy  by  the  head  of  a  family,  without  ex- 
ecution and  filing  such  declaxatioi^  is  insnfilelent 
to  create  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  60:  Dec  Dig.  8  42.*] 

2.  Homestead  (|  05*>  —  BxEVPnon  —  Fbiob 

MOETOAOE. 

Ballinger'8  Ann.  Codes  &  St  IS  5215.  5243 

iPIerce'a  Code,  8S  5457,  54S5),  provides  that  a 
lomestead  may  he  selected  from  'the  separate 
proiwrty  of  the  hnsband  by  the  wife  executing 
a  declaraUon  of  homestead  and  filing  the  same 
for  record,  and  section  5246  (section  6488) 
declares  that,  "from  and  after  the  time"  the 
declaration  is  filed  for  record,  the  premises 
shall  constitute  a  homestead,  ^eld,  that  the 
words  "from  and  after  the  time"  precluded  the 
giving  of  a  homestead  declaratlijn  a  retroac- 
tive effect,  and  hence  a  declaration  filed  after  the 
execution  of  a  mortgage  on  the  property  of  the 
husband,  as  an  unmarried  man,  thoufm  after 
his  marriage,  was  ineffective  as  against  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {§  141-146;  Dec.  Dig.  $  95.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Suit  by  Augusta  Hookway,  as  guardian  of 
the  person  and  estate  of  Walter  F.  Helmann, 
a  minor,  against  Sadie  V.  Tbompson  and 
another.  Decree  for  plalntUT,  and  defendant 
8adie  T,  Tbompson  appeals.  Aflb-med. 

Qeorge  W.  Sqnlsberry  and  L.  T.  Devries, 
fbr  appellant  Auat  ft  Terhnne,  for  respond- 
ent 

GOSG,  J.  This  action  was  Instltnted  by 
flie  respondent  to  foreclose  a  mortgage  on 
lot  2  In  block  4  of  McGraw's  Washington 
Park  addition  to  the  city  of  Seattle.  The 


complaint  contains  the  usual  averments  in 
the  foreclosure  of  a  real  estate  mortgage, 
and  further  alleges:  That  since  July 
l!>07,  Jam^  TbompsoQ  and  tbe  ai^llant, 
Sadie  V.  Thompson,  have  been  husband  and 
wife;  that  at  the  time  of  the  marriage 
James  Thompson  was  the  owner  of  the  mort- 
gaged property ;  that  on  September  20,  1907, 
James  Tbompson  borrowed  from  the  respond- 
ent the  sum  of  $1,400,  and  for  the  purpose  of 
securing  its  payment  he  upon  th^t  date 
executed  and  delivered  to  her  a  mortgage 
upon  the  property,  describing  himself  as  an 
unmarried  man.  The  prayer  Is  for  a  fore- 
closure of  the  mortgage,  a  sale  of  the  mort- 
gaged property,  and  an  adjudication  that  the 
appellant  wife  has  no  interest  in  tbe  prop- 
erty. The  appellant;  Sadie  T.  ^ompaon.  In 
her  separate  amended  answer,  admits  that 
she  was  married  to  her  codefendant  on  July 
20,  1007;  admits  that  he  was  the  owner  of 
the  property  at  the  time  of  tbe  marriage; 
and  alleges  affirmatively  tha^  immediately 
after  the  marriage,  she  and  her  codefendant 
moved  onto  tbe  premises  and  Into  the  house 
situate  thereon,  tliat  she  has  since  occu- 
pied the  same  as  a  homestead  for  herself 
and  her  husband,  that  she  has  no  other  home 
or  homestead;  that  her  Irasband  Is  absent 
from  the  state  at  a  place  unknown  to  her; 
that  he  refused  to  dalm  the  property  as  a 
homestead,  and  that  on  Jnne  IB^  1808)  she 
executed  and  flled  with  the  county  auditor  of 
tbe  county  where  the  ptaperty  was  situate 
a  declaration  ot  homestead  on  the  progeety, 
for  the  Joint  use  and  benefit  of  herself  and 
husband,  and  tlmt  she  has  expeaOeA  her 
separate  funds  In  improving-  the  pn^erty. 
The  action  was  commaiced  on  March  4,  ISO®, 
and,  as  we  have  stated,  the  declaration  of 
homestead  was  executed  and  flled  on  June 
15tb  following.  A  demurrer  was  interposed 
to  the  answer,  on  tbe  ground  that  it  did  not 
state  facts  sufficient  to  ocmstttnte  a  defense. 
From  a  Judgment  sustaining  tiie  dmurrer, 
the  aroeal  is  prosecuted. 

The  single  question  presented  for  deter- 
mination is  whether  a  mortage  executed 
by  a  husband  upon  his  s^arate  real  estate 
to  secure  a  contemporaneous  loan  Is  valid 
and  enforceable  against  a  subsequent  declara- 
tion of  a  homestead  on  the  part  of  the  wife. 
The  question  to  this  extent  is  a  new  one  In 
this  court,  and  its  determination  necessitates 
an  examination  of  our  homestead  statutes. 
The  applicable  proviMons  are  contained  in 
2  Ballinger'8  Ann.  Codes  ft  St.  and  are  as 
follows : 

"Sea  G214.  The  homestead  conststs  of  the 
dwelling  house,  In  whldi  the  claimant  resides, 
and  the  land  on  which  the  same  is  situated, 
selected  as  In  this  chairter  provided. 

"Sec  5216.  If  the  claimant  be  married  the 
homestead  may  be  selected  from  the  *  *  .* 
Borate  property  of  the  husband." 

"Sec  S243.  In  order  to  select  a  homestead 
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the  liuabaiul  or  otber  bead  of  a  nunlly,  or  t 
In  cose  tbe  husbaaid  baa  not  made  such  se- 1 
lection,  the  wUe  moat  execute  and  acknowl-  [ 
edge,  tn  fb»  aame  manner  aa  a  grant  of  real ; 
property  la  acknowledged,  a  dedaratlon  of 
homestead,  and  file  ttie  same  for  record."  I 

"Sec.  6240.  From  and  after  the  time  the  '■ 
declaration  la  filed  Cor  record  the  premlaea  [ 
therein  described  constitntd  a  homestead." 
FlenCa  Code.  H  6466,  6467. 6485,  5488. 

Under  the  prior  law  (Code  of  Laws  1881, 
S  542)  the  homestead  could  be  selected  at 
any  time  before  sale.  In  construing  that  < 
statute,  we  held  that  no  formal  declantion 
was  necessary  In  the  selection  of  a  home- ; 
stead,  but  that  Ite  mere  occupancy  as  such  | 
1^  the  owner  and  bis  family  oonstltnted  a  ! 
sdectton.  Philbrldc  t.  Andrews,  8  Wash.  7, 
35  Pac:  858;  Anderson  t.  Stadlmann,  17 
Waah.  438.  49  Pac.  1070.  Tbe  appellant 
urgea  titut  we  have  adopted  the  same  con- 
struction of  the  present  statute,  and  cites  in 
support  of  tbe  contention:  Wlss  y.  Stewart, 
10  Wash.  870,  47  Pac  736;  Anderson  t. 
Stadlmann,  supra,  Ross  v.  Howard,  25 
Wash.  1,  64  Pac.  794;  Whttworth  v.  McKee, 
32  Wash.  83,  72  Pac  1046;  Carry  v.  Wil- 
son, 45  Wash.  19,  87  Pac  1065;  North  Padflc 
Loan  ft  Trust  Company  v.  Bennett,  49  Wash. 
84,  94  Pac  664;  and  a  case  from  this  state 
(In  re  Thompson  [D.  C.]  140  Fed.  261).  In 
all  these  cases  except  the  Bennett  Case, 
the  homestead  had  been  selected  by  occu- 
pancy under  the  law  of  1881.  While  In  some 
of  the  earlier  cases  dted  tbe  court  remark- 
ed that  tbe  new  law  changed  the  old  law 
as  to  tbe  manner  of  selection  but  not  as  to 
time  of  selection,  tbe  fact  remains  that  tbe 
language  was  used  In  construing  tbe  old  law. 
This  Is  made  clear,  and  tbe  position  of  the 
court  as  to  tbe  relation  of  the  present  stat- 
ute to  tbe  prior  one  Is  well  stated,  by  Qilef 
Justice  FuUerton,  In  Whltworth  t.  McKee, 
82  Wash.  99,  72  Pac  1051,  In  tbe  following 
language:  "We  agree  with  counsel  that  tbe 
later  statute  so  far  superseded  the  earlier 
one  that  no  new  homestead  right  can  now  be 
acquired  under  It,  or  could  have  been  so  ac- 
quired since  the  passage  of  tbe  later  statute. 
•  •  •  "  He  then  pointed  out  that  a  home- 
stead selected  by  occupancy  under  the  old 
law  was  a  vested  Interest,  or  an  estate  which 
could  not  be  destroyed  by  tbe  repeal  of  tbe 
law  under  which  It  was  acquired.  The  same 
Tlew  Is  announced  In  Donaldson  v.  Wlnnlng- 
bam,  48  Wash.  874,  93  Pac.  534.  1^  Am. 
Bt  Rep.  937.  It  would  seem  that  tbe  mean- 
ing of  tbe  present  law  as  to  tbe  time  and 
manner  of  selection  of  a  homestead,  and  as 
to  when  and  how  a  homestead  right  Is  cre- 
ated. Is  so  clear  as  to  make  It  certain  that 
a  homestead  can  only  be  selected  by  tbe  ex- 
ecution and  filing  of  a  homestead  declara- 
tion, and  that  the  premises  constitute  a 
homestead  only  from  and  after  the  time  the 
declaration  la  filed  for  record.  The  words 
of  the  statute  "from  and  after  the  dedara- 
tioo  Is  filed"  mean  that  tbe  homestead  Is 


brought  Into  existence  ttie  doing  of  the 
seroral  statutory  acts  the  claimant,  and 
that  It  exists  and  speaks  from  the  date 
of  tiie  flllDg,  and  not  otherwlsa.  TbB  ai^- 
lant  acquired  no  homestead  rl^t  by  occu- 
pancy. There  is  nothing  In  tbe  statute  wMdi 
remotely  auggeste  that  occupancy  even  Inltl- 
atea  the  right  A  party  e»entlng  a  dedara- 
tion  of  homestead  must  state  ^ther  that  he 
is  residing  on  the  premises  selected,  or  that 
he  Intends  to  reside  thereon,  and  OaX  be 
claims  them  as  a  homestead.  It  may  be  re> 
marked  that  there  Is  no  provision  in  the  law 
for  the  abandonment  of  tbe  homestead  1^  a 
discontinuance  of  possession,  but  that  tbe 
statute  expressly  inrovldes  that  a  declara- 
tion of  abandonment  Is  effMtual  only  from 
tbe  time  it  is  filed  in  the  office  in  which 
tbe  homestead  was  recorded. 

One  of  the  most  valuable  aids  in  the  in- 
terpretation of  a  remedial  statute  is  to  c<m- 
slder  the  old  law,  tbe  mischief,  and  the  rem- 
edy, and  It  is  the  business  of  tbe  courte  so 
to  construe  tbe  law  as  to  suppress  the  mis- 
chief and  advance  the  remedy.  1  Oooley's 
Blackstone,  star  page  88.  The  mischief  of 
tbe  old  law  was  that  a  homestead  right 
could  be  impressed  upon  real  estate  vritbout 
tbe  record  giving  any  notice  of  Ite  existence. 
The  remedy  Intended  by  tbe  statute  was  that 
such  right  could  only  be  created  by  tbe  filing 
of  a  declaration  of  homestead,  and  that  it 
could  only  be  abandoned  by  the  filing  of  a 
declaration  of  abandonment  Tbe  evident 
purpose  of  the  statute  was  that  a  homestead 
should  exist  In  virtue  of  the  record  only. 
The  spirit  pervading  the  entire  law  negatlveij 
tbe  view  that  upon  the  filing  of  a  declaration 
of  homestead  It  operates  retroactively  and 
defeate  a  pre-existing  right  "The  home- 
stead  right  and  the  Joint  intereste  are  cre- 
ated by  the  executing,  acknowledging,  and 
recording  of  tbe  declaration.  Tbe  new  duar- 
acter  of  tbe  estate,  with  Ita  new  incidents,  , 
commences  at  that  moment,  and  the  new 
Tlgbta  vest  in  both  parties  [meaning  husband 
and  wife]  at  the  same  time."  Barber  v.  Ba- 
bel, 36  Cal.  16.  In  Oleason  v.  Spray,  81 
Cal.  221,  22  Pac  652  (15  Am.  St  Rep.  47),  in 
construing  the  words  "a  declaration  of  aban- 
donment Is  effective  only  from  tbe  time  It 
Is  filed  In  the  office  In  which  tbe  homestead 
Is  recorded,"  It  was  said:  **Tbls  last  sec- 
tion, It  Is  to  be  observed,  fixes  the  time  when 
tbe  homestead  character  of  tbe  property  Is 
extinguished  by  abandonment  and  does  not 
give  the  abandonment  any  retroactive  opera- 
tion." It  was  held  In  this  case  that  a  con- 
veyance of  tbe  homestead  after  the  filing  of 
a  declaration  of  abandonment  took  preced«ice 
over  one  executed  while  the  property  was  a 
homestead.  The  court  remarked  that  the 
words  "from  the  time"  must  have  been  used 
advisedly.  Tbe  provisions  of  our  statute 
(section  6246  and  tbe  section  In  relation  to 
the  abandonment  of  a  homestead)  are  literal 
transcrlpto  from  the  California  statute  con- 
strued in  the  Gleason  Case.   If  the  words 
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"from  the  Hme"  speak  only  In  the  future, 
the  Btronf^r  words,  declaring  that  the  prem- 
Isee  described  in  the  declaration  shall  consti- 
tute a  homestead  "from  and  after  the  time'' 
it  is  filed,  cannot  he  constmed  as  having  any 
retroactlTe  force.  This  conetmction  la  sup- 
ported by  the  following  cases:  Titman  t. 
Moore.  43  HL  169;  Beinbach  t.  Walter,  27 

111.  393;  Smith  T.  Richards,  2  Idaho  (Hasb.) 
498,  21  Pac.  419;  Bines  v.  Dnncan.  79  Ala. 

112.  Am.  Rep.  S80;  Bnllene  t.  Hlatt,  12 
Kan.  98;  Hook  t.  RicheaoD,  115  lU.  431,  S 
N.  E.  98;  Darles-Henderson  Lumber  Co.  t. 
Gottschalk,  81  OaL  641,  22  Pac.  880;  Tuttle 
T.  Howe,  14  Minn.  146  (Gil.  113),  100  Am. 
Dec.  205;  McCormick  v.  Wilcox,  26  111.  274; 
Symonds  T.  Lapptn,  82  ID.  213.  The  lan- 
guage In  the  Bennett  Case  was  used  In  con- 
struing section  16,  p.  93,  Laws  1899,  which 
provides  that  the  occupant  of  a  homestead 
shall  remain  In  possession  of  It  after  the 
foreclosure  of  a  mortgage  and  until  the  time 
for  redemption  has  expired.  To  the  extent 
that  It  conflicts  with  this  opinion  it  is  over- 
ruled. To  the  same  extent  Waldron  v.  Klneth, 
41  Wash.  459,  S4  Pac.  16,  111  Am.  St  Rep. 
1022,  is  also  orermled;  the  controlling  qoes- 
tlon  there  being  the  right  of  one  having  a 
homestead  to  object  to  confirmation  of  sale. 

It  foUovni  from  what  we  have  said  that 
the  lien  of  a  mortgagee  in  good  faith  cannot 
be  defeated  by  the  filing  of  ft  declaration  of 
homestead  subsequent  to  the  execution  and 
filing  of  a  mortage. 

The  judgment  will  therefore  be  afflnned. 

RUDKIN,  C.  J.,  and  FULLBRTON  and 
CHADWIGK,  JJ..  concur.  MORRIS,  J.,  took 
no  part 

(5C  Watb.  UO) 

BEYER  V.  BULLOCK  et  aL 
(Supreme  Court  of  Washington.   Nov.  27, 1909.) 

1.  Pleadinq  (S  201*)— Dbuubbeb— Pleading 
QooD  AS  TO  Omk  ob  Mobb  OF  Sevebal  Joint 
Dbuubbants. 

Where  two  or  more  defendants  unite  in 
a  demurrer  to  the  complaint,  and  a. good  caase 
of  action  Is  stated  agamit  one  or  mora,  the  de- 
marrer  will  be  overraled. 

[Bd.  Note.— For  other  eases,  see  Pleading 
Cent  Dig.  H  486,  487;  Dea  Dig.  I  aOL*] 

2.  I^LEADino    (I  201*)— AHBWXB— DeVTTBBER. 

The  principle  beneath  the  rule  that  where 
two  or  more  oefendanta  unite  In  a  demurrer 
to  the  complaint,  and  a  good  cause  of  action  is 
vtated  against  one  or  more^  the  demorrer  will 
be  overruled,  applies  to  an  answer. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  488;  Dec.  Dig.  |  201.*] 

i.  execittobs  and  aouinistbators  (s  447*) — 
Action  Aoainot  Aounistbatbix— Puad- 
ma— Dbvubbeb. 

The  complaint  In  an  action  to  foreclose  a 
lien  on  certificates  of  stock,  which  alleges  that 
plaintiff  is  the  holder  of  one  certificate  of  ttodc 
under  a  pledge  from  the  deceased  owner  to  se- 
cure a  debt  and  the  holder  of  the  other  certifi- 
cate tajstheg  with  the  faidebtedness  it  secnied 


by  assignment  from  a  third  person  to  wham  It 
had  been  assigned  by  the  deceased  owner  to  se* 
cure  the  indebtedness,  that  after  the  owner 
pledged  the  first  certificate  to  plaintiff  he  as- 
signed his  Interest  to  defendant  subject  to  tho 
inaebtedness  secured,  and  that  the  title  to  the 
second  certificate  asBigned  to  the  third  personf 
subject  to  the  indebtedness,  was  owned  by  the 
deceased  o.wner  at  the  time  of  bis  death,  states 
a  good  cause  of  action  against  the  admiuistra- 
triz  of  the  deceased  owner  aa'  against  a  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  1866;  Dec. 
Dig.  (  447.*3 

4.  EXBCtnOSa  and  ADUNltoBATOBS  (I  114*) 
— BSTOPPEL. 

Where  the  assignees  of  stock  certificates 
pledged  as  security  sued  the  administratrix  of 
the  deceased  pledgor  for  dividends  received  on 
the  certificates,  <me  of  which  bad  been  assign- 
ed to  her,  subject  to  the  pledge,  and  the  adnun- 
Istratriz  paid  a  specified  sum  to  have  the  suits 
dismissed,  she  coold  not,  In  a  subsequent  action 
to  foreclose  the  lien  on  the  stocli,  urge  that 
the  money  paid  was  her  Individual  money,  and 
that  it  ahouid  all  be  applied  on  the  indebtedness 
secured  by  the  certificate  which  had  been  a»- 
signed  to  her. 

[Ed.  Note.— For  other  cases,  see  Sxecatoza 
and  Administrator^  Cent  Dig.  H  466,  466; 
Dec.  Dig.  i  114.*] 

Department  1.  Appeal  from  Superior 
Conrt,  King  County;  Oeo.  El.  Morris,  Judge. 

Action  by  Otto  Beyer  agalnat  Mary  P.  Bul- 
lock, as  administratrix  of  Walter  F.  Plunkett, 
Individually,  and  others.  From  a  judgment 
for  plaintiff,  defendant  Mary  P.  Bullock,  aa 
administratrix,  appeals.  Affirmed. 

Oea  McKay,  for  appellant  O.  F.  Cutti, 
for  resiwndent 

60SE,  J.  This  action  was  commenced  fox 
the  purpose  of  foreclosing  a  lien  upon  two 
blo<^  of  corporation  bUxA  evidenced 
setNirate  certificates,  and  to  have  the  anial- 
lant,  Mary  P.  Bnllo(^,  personally  held  as  a 
trustee  for  certain  dlvldenda,  whldi  It  was 
alleged  she  bad  rec^ved  on  the  stock  and 
failed  to  aeconnt  for  or  pay  over.  The  re- 
spondent held  ma  of  the  certificates  by  a 
direct  assignment  from  Walter  V.  Plunkett, 
the  aroellanffl  Intestate,  and  the  other,  to- 
gether wttti  the  Indebtedneaa  It  secured,  bj 
aaslgnment  from  Charles  B.  Beyer  to  whom 
it  had  been  assigned  by  Plunkett  Eadi  of 
the  certificates  was  assigned  by  Plunkett  as 
security  for  certain  Indebtedness.  After 
Plunkett  bad  asBigned  the  one  certlflcate  to 
the  respondent,  be  asslgued  his  Intttest  In  it 
to  the  ai^lant  subject  to  tbe  Indebtedness 
whldi  It  secured.  The  title  to  the  Obaries 
H.  Beyer,  certificate,  subject  to  the  Indebted- 
nees  against  it,  was  owned  by  Plunkett  at 
the  time  of  his  death.  The  appeUants  joint- 
ly demurred  to  the  complaint,  on  the  ground 
that  several  causes  of  action  had  bera  Im- 
properly united.  The  ^rannrrer  being  ovtt^ 
ruled,  they  answered  jointly,  ratewing  the 
objection.  There  was  a  decree  for  the  plaln- 
tUf,  from  which  this  appeal  was  taken. 
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The  0r8t  error  Is  assigned  to  the  orerraliiig 
of  the  deranrrer.  Where  two  or  more  defend- 
ants unite  In  s  demurrer  to  the  complaint, 
and  a  good  canse  of  action  Is  stated  asainst 
one  or  more  of  them,  the  demurrer  will  be 
wholly  overruled,  and  the  same  mle  will 
be  applied  to  an  answer.  Fomeroy'e  Code 
Remedies  <3d  Ed.)  %  606.  A  good*  cause  of 
aiction  was  stated  against  the  appellant  as 
administratrix  of  the  Plunkett  estate,  and 
the  deamrrer  was  therefore  properly  over- 
ruled. 

Prior  to  the  commencement  of  the  action, 
the  respondent  and  Charles  H.  Beyer  each 
commenced  an  action  against  the  appellant, 
as  administratrix,  to  require  her  to  pay  cer- 
tain dividends,  which  In  each  case  it  was 
alleged  she  bad  rectived  on  the  stock.  These 
suits  were  commenced  before  Charles  H. 
Beyer  bad  assigned  bis  certificate  to  the 
respondent  Thereafter  and  on  April  4, 1907, 
the  appellant  administratrix  paid  to  the  at- 
torneys for  the  plaintiffs  tbereln*  they  being 
each  represented  by  tbQ  same  oounsel,  the 
sum  of  $600  for  the  purpose  of  having  the 
suits  dismissed.  A  receipt  waa  given  ber  at 
the  time  of  payment,  stating  that  the  money 
bad  been  paid  in  the  two  cases.  Onft-taalf 
the  payment  was  applied  upon  the  Indebted- 
ness In  fiivor  of  the  respondeat,  and  the  bal- 
ance was  applied  upon  the  indebtedness  In 
tevor  of  Charla  H.  Beyer.  This  action  was 
emnmenced  In  December,  1907,  and  about 
eight  months  after  such  payment  The  con- 
tention Is  now  made  that  the  entire  {600  was 
the  Individual  mon^  of  the  appellant.  Bol- 
lock, and  that  it  abould  all  be  applied  upon 
the  Indebtedness  secured  by  the  stodt  she 
now  owns.  She  made  no  such  claim  at  the 
time  of  payment.  At  that  time  she  not  only 
failed  to  direct  the  application  of  the  money, 
but  accepted  a  receipt  in  her  rq)reBentatlve 
capacity.  This  Is  made  clear  by  the  testi- 
mony of  the  attorney  to  whom  she  made  the 
payment  It  further  appears  from  his  testi- 
mony, and  is  not  denied,  that  the  mon^ 
was  paid  upon  the  distinct  agreement  that 
both  suits  should  be  dismissed. 

We  think.  In  view  of  that  fact,  the  money 
was  correctly  applied,  and  the  Judgment  will 
therefore  be  affirmed. 

RUDKIN,  O.  J.,  and  CHADWICK  and  FOL- 
LERTON.  JJ.,  concur.  MORRIS,  3^  took  no 
part. 

(66  Wuh.  110) 

HAWKES  V.  HOFFMAN  el  ox. 

(Supreme  Court  of  Wasbtngton.  Nov.  80, 1909.) 

1.  APPEAL  Airo  Ebbob  (t  1170*)— Rbvbbsal— 
Statutes. 

Where  no  evlclence  was  admitted  that  was 
not  admissible  under  the  actual  issues,  and  no 
pertioent  evidence  was  rejected,  the  coart  on 
appeal  on  the  merits  mast,  as  required  by  Bal- 


linfer*!  Ann.  Codes  &  St  C  6535  (Pierce's  Code, 
§  108^,  disregard  technically  incorrect  rulings  on 
questions  of  practice  not  resulting  la  prejndlc* 
to  the  party  complaining. 

[Ed.  Note.— For  other  cases.  Bee  Appeal  and 
Error.  Cent.  Dig.  II  4540-4545;  Dec  Dig.  ( 
1170.*] 

2.  Pabtt  Waixs  (I  9*)— Rights  and  Lia- 

BILITJES, 

A  party  wall  agreement  binding  on  the  suc- 
eessois  and  assigns  of  the  parties  thereto  runs 
with  the  land,  and  ts  binding  on  the  grantees  of 
the  respective  parties. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent.  Dig.  Si  42-58;  Dec  Dig.  {  9.»1 

5.  Verdob  and  PuBOBAsn  a  288*)— BOSA 
Fide  Purchabeb. 

A  purchaser  with  notice  from  a  purchaser 
without  notice  may  claim  any  Immnnity  his 
grantor  has  because  of  the  fact  that  he  was  a 
purchaser  without  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser  Gent  Dig.  H  580-582;  Dec  Dig. 
I  288.*] 

4.  Pabtt   Walls   (|  6*)— AoBEEinOTTS— Im- 
plied AOBEBUBNTS. 

Where  the  owner  of  a  lot  erects  a  party 
wall  on  the  boundary  line  between  his  own  and 
the  adjacent  lot,  resting  partly  on  each,  no  im- 
plied obligation  is  tmpoaed  on  the  owner  of  the 
adjacent  lot  to  contribute  to  the  cost  of  the 
wall  on  making  use  of  it  but  such  obligation 
to  exist  moat  be  created  by  express  contract. 

[Ed.  Note.— For  other  cases,  see  Party  Walla, 
Cent.  Dig.  S  17 ;  Dec  Dig.  S  6.*] 

6.  Party  Walls  (8  9*)— Rights  aud  Lia- 

biltties. 

A  purchaser  for  value,  without  notice  of  Sr 
party  wail  agreement,  is  an  innocent  purchaser' 
for  value,  aad  takes  the  property  without  any 
burden  created  by  an  agreement  Cor  the  con- 
struction of  the  wall. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent.  Dig.  S  53 ;  Dee.  Dig.  i  ».•] 

6.  Notice  (|  6*)— Bona  Fide  Pubchasbb. 

The  rule  that  one  who  has  notice  of  a  fact 
sufficient  to  put  him  on  loquiry  Is  deemed  tO' 
have  notice  of  all  facts  which  reasonable  Inquiry 
would  disclose  does  not  Impute  notice  of  every 
conceivable  fact  that  could  be  learned  from  in- 
quiry, but  it  imputes  notice  only  of  those  facts 
which  are  naturally  and  reasonably  connected 
with  the  fact  known  and  to  which  the  known 
fiict  can  be  said  to  furnish  a  clue. 

Ed.  Note.— ror  other  cas(?s,  see  Notice,  Cent 
g.  H  4-7;  Dec.  Dig.  S  0  *] 

7.  Pabtt  Waxxb  (I  8*)— Bionrs  Airn  Lia- 

BILmES. 

One  of  the  owners  of  a  party  wall  who  de- 
sires to  erect  a  new  wall  of  more  extensive  di- 
mensioDB  on  the  site  of  the  old  wall  may  not 
compel  his  co-owner  to  share  the  expense  with 
him  in  the  absence  of  an  express  contract  tO' 
that  effect 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  SS  34-41;  Dec  Dig.  f  8.*] 

a  Party  Walls  (t  B^H-Riohis  Awn  Ija- 

SILITIE8. 

Where  an  existing  party  wall  is  destroyed 
by  6re,  lapse  of  time,  or  otherwise,  the  easement 
is  at  an  end,  and  there  is  no  obligation  resting 
on  either  party  to  rebuild  in  the  absence  of 
contract  requiring  it 

[Ed.  Note.- For  other  cases,  see  Party  Walls, 
Cent  Dig.  I  13;  Dec  Dig.  i  5.*] 

0.  Pabtt  Walls  (i  9*>— BosA  Pin»  Pdb- 
cbaseb— Notice. 

Knowledge  by  an  Intending  purchaser  that 
a  wall  has  been  erected  on  the  di^ding  Him  oC 
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tbe  Isnd  h«  iDtenda  parchaiinf  and  the  land  of 
the  adjacent  owner  is  not  notica  to  him  that  he 
must  contribute  to  the  ezpenae  of  cooBtruct- 
Ing  the  wall  in  case  he  mans  use  of  it. 

[Ed.  Note.— For  other  caaea,  aee  Party  Wallp, 
Gent.  Dig.  i  SS;  Dec  Die.  I  a*] 

Department  1.  Appeal  from  Superior 
Oodrt,  Pierce  Gonntr :  Jolm  A.  fiOiaGkleford, 
Jndse. 

ActiMi  by  William  R.  Hawkes  against  Da- 
vid M.  Hoiraian  and  wif&  From  a  Jndgment 
for  plaintiff,  defendants  appeaL  Reversed 
and  remanded,  with  Instructions. 

Tbeo.  D.  Powell,  for  an>ellant8.  Jobn- 
■ton  te  Swindells,  for  respondent. 

FULLERTON,  3.  On  May  20,  lfi90,  the 
respondent  owned  lot  20  in  blotli  IIM  in  the 
city  of  Tacoma,  and  the  Tacoma  Land  Com- 
pany, a  corporation,  owned  the  adjoining 
lot,  numbered  21,  in  the  same  blo<^  The 
parties  on  that  day  entered  into  an  agree- 
ment in  writing,  duly  aclcnowledged,  by  the 
terms  of  which  the  respondent  agreed  to 
erect  a  party  wall  according  to  certain  speci- 
fied dimensions  and  out  of  certain  sped- 
fled  materials  one-half  upon  his  own  lot  and 
one-half  upon  the  lot  ot  the  Tacoma  Land 
Company.  The  agreemoit  contained  the  fol- 
lowing clauses: 

*rrhird.  The  party  of  the  first  part  [the 
respondent  In  this  action]  shall  furnish  and 
provide  all  other  materials  for  and  shall 
construct  said  wall  and  shall  keep  a  true 
account  of  the  cost  thereof,  and  before  the 
party  of  the  seco^jl  part,  its  successors  or 
assigns,  shall  use  said  wall  or  any  part 
thereof,  It  or  they  shall  first  pay  to  the  par- 
ty of  the  first  part  therefor  for  each  story 
of  said  wall  or  any  part  thereof  purposed 
to  be  nsed  as  follows:  Provided,  however, 
that  If  the  party  of  the  second  part,  its 
successors  or  assigns,  shall  nse  only  a  part 
of  a  story,  it  or  they  shall  pay  for  the  whole 
of  said  story. 

"For  the  first  story  one-half  of  what  It 
would  cost  to  build  a  lawful  party  wall  and 
foundation  to  sustain  a  one-story  building  at 
the  rate  paid  by  the  party  of  tbe  first  part 
for  labor  and  materials  used  In  and  upon 
said  wall. 

*'For  tbe  second  story  one-half  of  what  it 
would  cost  to  build  a  lawful  party  wall  and 
foundation  to  sustain  a  two-story  building 
at  the  rates  paid  by  flie  party  of  the  first 
part  for  labor  and  materials  used  in  and 
upon  said  wall. 

**For  the  tl^ird  story  one-half  of  what  it 
would  cost  to  build  a  lawful  party  wall  and 
foundation  to  sustain  a  three-story  building 
at  the  rates  paid  by  the  party  of  the  first 
part  for  labor  and  materials  used  in  and 
upon  said  walL 

"For  the  fourth  story  ooe-half  of  the  whole 
cost  of  said  walL 

"It  being  expressly  understood  and  agreed 


that  in  -no  event  shall  the  party  of  the  second 
part  be  liable  under  the  terms  of  this  agree- 
ment to  pay  for  more  than  one-half  of  the 
entire  cost  of  said  wall,  or  for  more  than 
one-half  of  what  it  would  cost  at  the  rate 
paid  by  the  party  of  the  first  part  for  labor 
and  material  nsed  In  and  upon  said  wall  to 
build  a  lawful  party  wall  and  foundation  to 
sustain  a  building  of  the  height  the  party 
of  the  second  part  may  from  time  to  time 
erect.   •   •  ♦ 

"Ninth.  The  benefits  and  burdens  of  the 
covenants  herein  contained  shall  annex  to 
and  run  with  the  land  herein  deBcrtt>ed  so 
long  as  said  wall  continues  to  exist  and  shall 
bind  the  respective  heirs,  legal  representa- 
tives and  assigns  of  Uie  respecttve  parties 
hereto." 

Acting  pursuant  to  the  agreement,  the  re- 
spondent in  the  year  1890  erected  a  four- 
story  party  wall  In  accordance  with  the  stip- 
ulations therein  contained,  one-half  upon  his 
own  property  and  one-half  upon  that  of  his 
co-contractor,  at  a  coat  of  (3,261.83,  all  of 
which  he  duly  paid.  The  agreement  was  not 
recorded  In  the  record  of  deeds  of  Pierce 
county  until  February  IS,  1009.  After  the 
execution  of  the  agreement  and  the  erection 
of  the  party  wall,  but  prior  to  the  time  the 
agreement  was  recorded,  the  Tacoma  Land 
Company  mortgaged  its  lot  to  the  Provident 
Life  &  Trust  Company,  without  referring  in 
any  way  to  the  agreement.  This  mortgage 
was  foreclosed  and  the  property  sold  by  the 
sheriff  of  Pierce  county  under  the  decree  of 
foreclosure  to  the  Tacoma  Land  &  Improve- 
ment Company,  which  company  afterwards 
received  a  sherifT's  deed  therefor.  The  Ta- 
coma Land  A  Improvement  Company  con- 
veyed by  warranty  deed  to  one  George  L. 
Dickson,  who.  In  turn,  conveyed  by  a  similar 
deed  to  the  present  appellants.  Each  of  the 
deeds  last  mentioned  were  executed  and  de- 
livered prior  to  the  time  the  party  wall  agree- 
ment was  recorded,  and  neither  of  them  con- 
tained any  reference  thereto.  Neither  the 
Provident  Life  A  Trust  Company  at  the  time 
It  took  its  mortgage  upon  tbe  lot  nor  the  Ta- 
coma Land  &  Improvement  Company  nor 
Geoi^e  L.  Dickson  at  tbe  time  of  their  several 
purcbasea  had  any  notice  or  knowledge  of  the 
existence  of  the  party  wall  agreement  other 
tban  such  as  Is  necessarily  inferred  from  the 
fact  of  the  existence  of  tbe  party  wall,  and 
that  'one-half  thereof  stood  upon  the  property 
purchased  by  them.  Tbe  appellants,  how- 
ever, at  the  time  they  purchased  had  full 
knowledge  of  the  party  wall  agreement  and 
of  all  of  Its  terms  and  conditions.  After 
their  purchase,  the  appellants  erected  a  four- 
story  building  upon  lot  21,  using  the  party 
wait  as  one  of  tbe  walls  of  the  new  building. 
Thereafter  the  respondent  brou^^t  the  pres- 
ent action  to  recover  from  them  one-half  the 
original  cost  of  tbe  wall.  The  trial  court 
held  that  he  was  entitled  to  recover  and 
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entered  Judgment  accordingly.  TUM  appeal 
was  taken  therefrouL 

During  the  progreea  of  the  cause  in  the 
court  below  the  appellants  took  many  excep- 
tions to  the  rulings  of  the  court  relating 
diiefly  to  questions  of  practice.  These  are 
urged  upon  us  here,  but  we  find  it  unneces- 
sary to  discuss  them  in  detail.  Oren  were 
the  rulings  of  the  court,  in  every  instance 
not  technically  correct,  no  prejudice  resulted 
to  the  appellants  thereby.  No  evidence  was 
admitted  that  was  not  admissible  under  the 
actual  issues  between  the  parties,  and  none 
was  rejected  pertinent  thereto.  The  cause 
is  here  on  its  merits,  and  in  such  cases  this 
court  Is  required  by  statute  to  hear  It  on 
its  merits  disr^rdlng  any  technical  defect 
which  has  not  operated  to  the  prejudice  of 
the  party  complaining.  Balllnger's  Ann. 
Codes  ft  St  i  6535  (Pierce's  Code,  8  1083). 

Passing,  then,  to  the  merits  of  the  con- 
trover^,  the  app^lants  first  contend  that  the 
party  wall  agreement  is  a  personal  coTenant, 
not  one  mnnlng  wiUi  the  land;  that  their 
partlcnlftT  grantor  who  entered  Into  the 
agreemoit  personally  may  be  bound  therein, 
bnt  subsequent  purchasers  with  or  without 
notice  are  not  so  bound.  Wa,  however,  is  no 
longer  an  op^  question  in  this  state.  In  Hoff- 
man T.  Dickson,  47  Wash.  431,  02  Pac.  2^ 
98  Pac.  EUiS,  120  Am.  St  Rep.  907.  where  this 
very  agreonent  was  under  consideration.  It 
was  held  that  an  agreement  of  this  character 
was  In  the  nature  of  a  covenant  running  with 
the  land,  and  was  binding  npon  the  grantees 
of  the  respective  parties.  The  conclusion 
then  reached  was  subsequently  approved  in 
the  case  of  Bandberg  v.  Bowland,  61  Wash. 
7,  97  Pac.  10S7,  where  it  is  said:  *X>n  the 
subject  of  the  jiaymrat  of  the  expense  of  the 
construction  of  a  party  wall,  the  decisions 
of  the  courts  have  not  been  uniform.  On 
the  contrary,  there  has  been  an  irreconcilable 
conflict  In  New  Torfc  and  nitnola  It  has 
been  uniformly  decided  that  the  payment 
for  a  party  wall  is  in  no  way  connected  with 
the  land,  and  that  the  covenants  in  regard 
to  the  payment  of  the  same  or  for  its  use 
cannot  be  cmistrued  to  nm  with  the  land. 
Bnt  these  are  exbreme  cams,  the  logic  of 
which  does  not  seem  to  have  appealed  to 
courts  generally.  In  other  Jurisdictions  It 
has  been  determined  that  the  right  to  that 
portion  of  a  party  wall  resting  on  the  lot 
of  an  adjoining  owner  is  not  personal  to  Oie 
owner  of  the  lot  on  which  the  building  Is 
erected,  bnt  one  running  with  the  land,  and 
that,  therefore,  a  conveyance  of  the  lot  on 
which  the  buUding  Is  erected  passes  to  the 
grantee  the  right  to  recover  of  the  adjacent 
owner  the  value  of  tme-half  of  the  wall  wbm 
used  by  him."  We  are  satisfied  with  these 
holdings,  and,  if  the  question  be  not  in  fact 
res  Judicata,  we  have  no  desire  to  depart 
therefrom.  The  right  of  the  appellants  to 
claim  the  immunity  of  purchasers  without 
notice  cannot  of  course,  be  questioned.  Al> 


though  they  had  actual  notice  themsdves 
of  the  existence  of  the  party  wall  agreement 
it  is  conceded  that  their  grantor  had  no  bxmSi 
notice,  and  the  rule  Is  that  a  purchaser  with 
notice  from  a  purchaser  without  notice  may 
claim  any  immunity  his  grantor  has  because 
of  the  fact  "The  reason  Is  to  prevent  a 
stagnation  of  property,  and  because  the  first 
purchaser,  being  ^titled  to  htdd  and  enjoy, 
must  be  equally  entitled  to  seU."  Chancellor 
Kent  In  Bumpus  v.  Platner,  1  Johns.  Ch. 
(N.  Y.)  213.  See,  also,  Stanley  v.  Schwalby, 
162  U.  S.  255-276,  16  Sup.  Ct  754,  40  L.  Bd. 
960  ;  2  Warvelle  on  Vendors,  p.  606. 

Nor  can  it  be  successfully  denied  that  the 
appellants.  In  order  to  be  charged  with  lia- 
bility for  the  costs  of  the  wall,  must  have 
had  notice,  either  actual  or  constructive,  of 
the  covenant  obligating  their  grantor  to  pay. 
The  rule  Is  general  that  where  the  owner 
of  a  lot  erects  a  wall  on  tiie  boundary  line 
between  bis  own  and  the  abutting  lot,  rest- 
ing partly  upon  each,  no  implied  obligation 
Is  Imposed  on  the  owner  of  the  abutting  lot 
to  contribute  to  the  costs  of  the  wall  np- 
on making  use  of  It  Such  an  obligation  is 
not  Implied  In  law.  To  exist  at  all  It  must 
be  created  by  specific  contract  See  note  to 
Dnnscomb  v.  Randolph,  89  Am.  St  Bep.  915, 
It  must  follow  therefrom  that  one  buying 
without  notice  of  the  agreement  stands  In  the 
position  of  all  innocent  purchasers  for  valu& 
He  takes  the  property  without  the  Incum- 
brance^ 

The  principal  question  therefore  Is:  Are 
the  appellants  pun^asenr  with  notice?  It  Is 
conceded  that  the  only  notice  their  immedi- 
ate grantors  had  Is  such  as  was  Implied  trom. 
tiie  fact  that  the  party  wall  was  erected  on 
the  dividing  Ihie  of  the  lots,  and  that  the 
owner  of  the  abutting  property  was  making 
use  of  Ihe  wall  to  support  a  bnllding  upon 
his  property.  This  undoubtedly  was  notice 
that  the  wall  might  be  there  of  right  and 
that  the  appellants  as  purchasers  would 
have  no  l^cal  warrant  to  require  the  ronoval 
of  the  wall  as  an  unwarranted  trespass  upon 
their  property.  But  it  seems  to  us  that  it 
would  be  going  too  far  to  say  that  it  was 
notice  of  anything  more.  While  It  is  a  gaoer- 
al  rule  that  one  who  has  notice  of  facts  suf- 
ficient to  put  him  upon  Inquiry  is  deemed  to 
have  notice  of  all  facts  whidi  reasonable  in^ 
quiry  would  disclose,  the  rule  does  not  impute 
notice  of  every  conceivable  fact,  however  re- 
mote, that  could  be  learned  from  inquiry. 
It  imputes  notice  only  of  those  facts  that  are 
naturally  and  reasonably  connected  with  the 
fact  known,  and  of  whldi  the  known  fbct 
can  be  said  to  furnish  a  clue,  in  the  lan- 
guage of  Judge  Wright  in  Birdsall  v.  Russell, 
29  N.  T.  220 :  "The  rights  of  a  purchaser  are 
not  to  be  affected  by  constructive  notice,  un- 
less It  clearly  appears  that  the  inquiry  sug- 
gested by  the  facts  disclosed  at  the  time  of 
the  purchase  would.  If  fairly  pursued,  result 
in  the  discovery  of  the  defect  existing  but 
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Uddaa  ftt  tbe  ttioA  Then  miut  appear  to 
In  the  nature  of  case,  such  a  ccnmection 
between  tbe  facts  discovered  and  the  further 
fact  to  be  discovered  that  the  former  may 
be  said  to  furnish  a  due — a  reasonable  and 
natoral  clue— to  the  bttu."  Furthermore^ 
as  we'have  said  In  discussing  another  ques- 
tion, no  legal  oldlgattfui  to  contribute  to  the 
cost  of  a  party  waU  erected  on  Uie  boundary 
of  his  land  by  the  adjacmt  owner  Is  Imposed 
npon  (me  who  m^ely  makes  use  of  the  walL 
Such  an  obligation  must  arise  out  of  con- 
tract It  Is  also  the  rule  tiiat,  If  one  of  the 
owners  of  a  party  waU  desires  to  erect  a 
new  wall  of  more  extensive  dlmeuBlons  upon 
the  site  of  the  old  wall,  he  cannot  compd 
his  co«wner  to  share  the  expense  with  him 
In  tbe  absence  of  an  express  contract  to  that 
effect,  and,  If  an  existing  party  wall  Is  de- 
mtrayeA  by  fire,  lapse  of  time,  or  otherwise, 
In  the  absence  of  a  contract  requiring  the 
ownw  to  rebuild,  the  easraaent  is  at  an  end, 
and  there  Is  no  obligation  resting  upon  either 
party  to  rebuild.  Bt^Eoian  v,  Enhn,  67  Miss. 
746,  84  Am.  491;  Antomarchl's  Bzeo- 
ntor  V.  RiMSfdl,  e&  Ala.  866,  85  Am.  Rep.  40 ; 
Sherred  V.  Cisco,  4  Sandf .  (N.  X.)  4S0l  Again, 
13ie  erection  of  a  party  w^  Is  as  much  usu- 
ally for  economy  in  the  matter  of  space  as  tt 
la  for  economy  in  the  matter  of  cost,  and  ctm- 
tracti  are  not  nnnsaal  where  the  owner  of 
a  lot  has  agreed  with  the  owner  of  an  adjoin- 
ing lot  to  erect  at  his  own  cost  a  party 
wall  one-half  iqwn  the  land  of  each,  and  al- 
low  the  adjohilng  owner  to  use  the  same 
without  contributing  to  Its  cost,  mer^  for 
12ie  sake  of  the  additional  sjnce  the  privi- 
lege would  give  him  for  his  own  building. 
Sncta,  for  Instance,  was  the  nature  of  the 
agreement  Id  the  case  of  Hnck  v.  Fleotye 
80  lU.  258,  and  other  instances  In  the  books 
can  also  be  fOund.  The  foregoing  consId«a- 
tions,  we  think,  lead  to  tbe  condnsion  ttiat 
knowledge  by  an  Intending  purchaser  that  a 
wall  had  been  meted  on  tlie  dividing  line 
of  the  land  he  Intended  purchasing  and  the 
land  of  an  adjacent  owner  is  not  notice  to 
him  that  he  must  contribute  to  the  expense 
of  ccmstnictbig  the  dlvhdon  wall  in  case  he 
made  use  of  it  Sntib  a  deduction  is  too  re- 
mote from  the  fact  known  to  le^tlmately 
follow  tiierefrom ;  and  tbe  one  fAct  furnish- 
es no  natural  or  reasonable  cine  to  the  ex- 
istence of  the  othm.  And,  this  being  true,  the 
ai^llants  In  the  present  case  most  be  con- 
sidered to  be  purchasers  vrithout  notice  and 
not  liable  to  contribute  to  the  expeiue  of 
ctmstmctlog  the  wall  In  question. 

Bat  two  cases  have  been  called  to  our  at- 
tention where  this  precise  question  has  been 
decided.  The  first  Is  from  the  Supreme  Court 
of  South  Dakota.  In  that  case  the  agree- 
ment had  not  been  recorded,  and  It  was  con- 
ceded that  the  only  notice  the  purchaser 
sought  to  be  held  had  at  the  time  of  his 
porchase  was  the  fact  of  the  existence  of  the 
party  wall.  DlscuBsIng  this  question,  the 
court  said :  "No  case  has  been  called  to  our 


attention,  and  we  think  none  can  be  found. 
In  wbidi  the  existence  of  such  a  wall'  has 
been  held  to  give  constructive  notice  of  the 
existence  of  an  agreement  binding  the  owner 
of  an  adjoining  property  to  pay  a  portion 
of  the  expense  Incurred  In  the  erection  of 
such  wall,  and  the  only  constructive  notice 
that  seems  to  have  been  rec<«nlEed  by  the 
courts  is  that  imparted  by  the  recordation  of 
the  party  waU  agreement"  Mortgage  Com- 
pany V.  Russdl,  20  8.  D.  42,  104  M.  W.  607. 
The  second  case  Is  from  the  Supreme  Court 
of  Missouri.  This  case  Is  smnewhat  peculiar 
in  the  ftict  that  the  Judge  writing  the  o|dn- 
l<m  readied  a  conclusion  that  wonld  reqalre 
a  difFermt  Judgment  from  that  pronounced 
by  the  court,  but  which  was  not  followed 
because  his  colleagnee  did  not  concur  in  his 
reasoning.  The  facto  were  that  Roach  & 
BtUt  altered  toto  an  agreemmt  with  one 
Elliott,  by  the  terms  of  which  they  agreed 
to  "place  the  walls  of  thdr  building,  now  In 
the  iffocess  of  erection,  six  Inches  on  the 
lot  now  owned  by  the  party  ot  the  second 
part  [Elliott] ;  and  the  part7  of  ttie  second 
part  further  agrees  that  whoi  he  shall  join 
said  walls  he  will  pay  to  the  party  of  the 
first  part  one  half  tbe  cost  of  so  much  of 
said  walls  as  he  may  Join  to."  Roach  &  Stltt 
thereupon  completed  the  wall,  and  thereafter 
sold  tbeir  lot  to  one  CSieaUiam.  Elliott  cm- 
veyed  his  lot  to  Sharp,  who  had  no  notice 
of  the  omtract  between  Roach  &  Stltt  and 
EUlott  other  tiian  the  ttlstence  of  IhB  wall 
might  impart  Sharp,  after  purchasing  the 
lot,  erected  a.  bnUdl^  thereon,  using  the  par- 
ty wall  as  <me  of  the  walls  ot  his  buUdlng' 
Cheatham  thereupmi  brought  an  action  to 
recover  one-half  the  cost  of  the  waU.  He 
recovered  in  the  court  below,  bnt  the  Judg- 
ment was  reversed  on  appeal  for  the  reason 
that  Sharp  was  a  porcluwn  wlthont  notlca 
Sharp  V.  <3ieatham,  88  Mo.  408^  67  Am.  Rep. 
483.  There  are  other  cases  which,  althongh 
tb^  do  not  Erectly  decide  the  question,  rec- 
ognize the  principle  that  notice  of  a  contract 
by  which  one  lot  owner  agrees  with  another 
to  pay  a  portion  ot  the  cost  of  a  party  wall 
erected  by  the  other  npon  tiie  division  line 
of  property  as  a  condition  precedent 
to  using  It  must  be  something  more  than  the 
mere  fact  of  the  existence  of  tiie  party  welL 
For  example.  In  the  cose  from  Sandford's  Re- 
porte  above  cited,  the  judge  arguing  against 
the  liability  of  one  to  pay  for  a  party  wall 
merely  because  be  has  made  use  of  it  uses 
this  language:  "Then  what  is  the  effect  of 
his  using  the  party  wall?  He  found  It  on  hts 
land  on  taking  possession.  He  wanted  to 
build.  Was  he  to  tear  It  down,  or  insist  on 
the  plalntifTs  removing  the  half  wall,  so 
that  he  could  occupy  his  whole  land?  This 
he  might  have  done  (Wlgford  v.  Oill,  Oro. 
Eliz.  269)  to  her  great  injury,  and  with  prob- 
ably no  advantage  to  himself.  Or  was  he 
not  entirely  at  liberty  to  use  as  his  own  an 
erection  on  the  land  be  bed  bought  without 
subjecting  himself  to  pay  for  work  done 


Digitized  by  Google 


160 


105  PACIFIO 


BBPORTBB. 


(Waih. 


frlthout  his  request  or  knowledge.  We  think 
he  Was.  We  do  not  see  how  the  defendant 
la  liable  to  pay  for  half  of  this  wall,  be- 
cause he  used  it,  any  more  than  he  would 
have  been  liable,  If  the  Duryees  had  rebuilt 
before  he  bought,  and  had  put  their  beams 
Into  the  wall  without  paying  the  plaintiff 
for  It  Tet  the  proposition  would  be  at 
once  scouted  that  the  purchaser  of  a  bouse 
In  this  city,  having  paid  to  the  owner  the 
price,  In  good  faith  and  without  notice, 
would  be  liable  to  the  owner  of  an  adjoining 
house  for  the  unpaid  half  of  the  cost  of  the 
party  wall  which  separated  the  two  tene- 
ments." In  KellB  T.  Helm  &  Terger,  56  Miss. 
700,  the  court  speaking  on  the  liability  of  a 
grantee  to  contribute  towards  the  coet  of  a 
party  wall  erected  under  a  contract  with  his 
grantor,  used  this  language :  "If  it  be  conced- 
ed that  the  appellant  acquired  a  Hen  on  the 
lot  of  Mlazza  by  virtue  of  the  assignment  by 
Cooper  to  bim  of  the  claim  for  one-half  of 
the  cost  of  the  wall,  it  would  not  follow  that 
this  claim  could  be  asserted  against  these 
defendants,  who  are  purchasers  without  no- 
tice for  a  valuable  consideration,  or  hold  un- 
der the  Greens,  who  were  such.  The  agree- 
ment between  Cooper  and  Mlazza  was  never 
recorded ;  and  It  la  admitted  that  the  Greens 
had  no  actual  knowledge  of  the  claim  aris- 
ing out  of  it  and  now  set  np  by  the  appel- 
lant That  they  knew,  when  they  advanced 
their  money  and  took  the  deed  In  trust  that 
Cooper  had  bollt  the  wall,  and  that  after- 
wards Mlazza  had  used  It  as  one  of  the  walls 
of  hla  building,  would  not  conatitnte  notice; 
for  It  was  not  shown  that  they  knew  that 
Mlazza  did  not  contribute  his  share  to  the 
building  of  the  wall  In  the  first  Instance; 
and,  if  It  was  so  shown,  they  would  have 
had  the  right  to  presume  that  Mlazza  had 
afterwards  paid  his  share  of  the  cost  of  the 
wall,  since  he  was  not  allowed  by  law  to 
ai^roprlate  the  wall  to  his  use,  without  first 
making  payment  of  one-half  Its  cost  or  val- 
ue." So  In  Standtsh  v.  Lawrence,  111  Mass. 
Ill,  the  court  rests  Its  Judgment,  holding  a 
grantee  liable  to  contribute  to  the  cost  of  a 
party  wall  erected  on  the  line  of  his  lot  prior 
to  the  time  of  his  pnrcbase,  on  the  fact  that 
be  had  actual  notice  of  the  agreement  of 
bis  grantor  by  which  the  Uabtlttr  to  bo  con- 
tribute was  created.  To  same  effect  are 
Wlckersham  v.  Orr,  8  Iowa,  253.  74  Am.  Dec. 
848;  Ferguson,  etc.,  v.  Worrall,  125  Ky. 
618, 101  S.  W.  966,  9  L.  B.  A.  (N.  S.)  1261. 

The  grantors  of  the  appellants  were  there- 
fore purchasers  without  notice  of  the  par^ 
wall  contract,  and  as  such  could  not  be  com- 
pelled to  contribute  towards  the  cost  of  the 
wall,  and  the  appeHants.  as  their  grantees, 
partake  of  that  Immunity,  and  cannot  them- 
selves be  held.  The  Judgment  appealed  from 
is  reversed  and  remanded,  with  instructions 
to  enter  a  Judgment  to  the  effect  that  the 
re^ndeiit  the  tdalntlfl  below,  take  nothing 


by  his  action,  and  that  the  appellants  recov* 
er  their  costs. 

RUDKIN,  a  J.,  and  CHADWICK,  MOR- 
RIS, and  60SE,  JJ.,  concur. 


(M  WAab.  70) 

LABA  T.  PETISRSON  et  ox. 

(Snprane  Court  of  Washington.     Nov.  24, 
1009.) 

1.  Taxation  ({  764*)— Tax  Deeds— Descbip- 
Tiow— SumciENor. 

Thou|di  the  boundary  lines  of  lots  varied 
about  12  degrees  from  due  north  and  south,  a 
tax  deed,  describing  them  as,  "LiOt  1,  less  the 
west  two  feet  and  lot  2,  less  west  two  feet" 
and  BO  on  for  eacli  of  the  28  lots  comprising 
a  designated  block  of  a  city,  excepting  lot  6, 
the  whole  of  which  is  descEibed,  the  number 
of  feet  varying  from  lees  the  west  1  foot  in  the 
case  of  lot  3,  to  less  the  west  61  feet  la  the  cue 
of  lot  23,  is  sufficient  under  Laws  1899,  p.  301, 
c.  141,  providing  that  the  person  at  a  tax  sale 
offering  to  pay  the  amount  due  on  each  lot  for 
the  least  quantity  thereof  shall  be  the  purdias- 
er  of  sudi  quautiU',  which  shall  be  taken  from 
the  east  side  of  the  lot  et&,  as  the  land  sold 
and  the  land  reserved  in  each  lot  may  be  de- 
termined. 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Cent  Dig.  a  1519.  1520;  Dea  Dig.  f  764.* j 

2.  Taxation  ({  764*)— Tax  Dm>— Dkbobxp- 

TION— StTFFIOIBNCT. 

Hie  office  of  a  description  in  a  tax  deed  la 
not  to  identify  the  land,  but  to  fnmlsh  the 

means  of  Identification,  and  a  deed  is  not  void 
where  the  land  can  with  any  reasonable  degree 
of  certainty  be  identified  from  the  description 
aided  hj  extrinsic  evidence. 

[EVL  Note^For  o^er  cases,  see  Taxatlm, 
Cent.  Dig.  H  1519,  1620;  DecL  Dig.  {  764.*] 

D^artment  2.  Appeal  from  Sup^w 
Court,  SCing  Oounty;  Artbnr  BL  Orlffln, 
Judge. 

Action  by  Marcellus  Lara  against  John  B. 
Peterson  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  wlOi 

instructions. 

Wright  &  Kelleher  and  Chas.  P.  Harris,  for 
appellanta.   John  O.  Barnes,  for  respondent 

DUNBAR,  J.  This  Is  an  action  in  eject- 
ment to  secure  possession  of  lots  1  to  6,  in- 
clusive, and  7  to  28.  Inclusive,  all  In  block  7 
of  Maple  Grove  Park  subdivision  of  Bast 
Seattle,  King  county.  Wash.  The  complaint 
alleges:  That  the  plaintiff  is  the  owner  ot 
said  land,  describing  it ;  that  the  defendants 
are  In  possession  and  claiming  title  by  vlrtde 
of  three  certain  deeds  of  conveyance  made  to 
tbe  defendant  John  B.  Peterson,  by  the  coun- 
ty treasure  of  King  comitr,  state  of  Wasb- 
Ington,  purporting  to  have  been  executed  on 
account  of  sales  in  tax  floretdosnre  lurooeed 
Ings,  which  deeds  tt  Is  alleged  are  vfboUj 
Told  an  far  as  the  above-described  pn^ierty 
is  conc«ned;  and  that  they  constitute  a 
clond  upon  plalnttfrs  title;  allies  payment 
of  taxes,  demands,  etc,  and  prays  Judgment 
Uiat  {dalntlfl  Is  the  owner  In  fbe  simple  of 
tbe  land  described  and  entitled  to  tbe  !nf 


•For  otber  esses  SM  urns  toplo  and  Mctlon  NUUBER  in  Dm.  *  Am.  Digs.  UKQ  to  iaXm,  ft  Bc^ortsr  IndexM 
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mediate  possession  thereof,  that  the  deeds  be 
declared  nuU  and  void,  that  plaintiff  be  per* 
mltted  to  redeem  from  said  tax  sale  by  pay- 
ing to  defendants  all  taxes,  penalties,  Inter- 
est, and  costs,  etc.,  and  that  his  title  to  said 
lands  be  declared  free  and  clear  of  any 
claims  of  the  defCTdants  m  eitha  ct  them, 
and  for  general  relief.  To  this  complaint  the 
defendants  Interposed  a  general  demurrer, 
which  was  oTerruled.  Answering,  the  de- 
fendants denied  ownership  in  the  plaintiff, 
and  that  the  possession  of  defendants  was 
wrongful,  and  alleged  that  on  the  16th  day 
of  October,  lOOS,  In  a  certain  cause  pending, 
Judgment  was  duly  and  regularly  rendered 
foredosliv  certain  tax  liens  on  the  property 
described  In  tiie  comjrialnt,  and  ordering  the 
■ale  thereof;  ttiat,  pursuant  to  an  order  of 
sale  duly  and  regularly  Issued  by  said  court 
ptirsnant  to  said  jodgmrait;  the  lota  in  ques> 
tion  wne  kAA  to  the  defendants;  that  the 
defgidants  compiled  with  the  laws  of  the 
state  of  Washington  necessary  to  entitle 
them  to  a  deed  for  said  real  estate;  and 
tiiat  on  the  23d  day  of  Norambw  the  treasur- 
er of  K}ng  county  duly  and  regularly  Is- 
sued  to  defendant  JOhn  B.  Petarson  three 
tax  deeds,  oonTeylng  all  of  the  last-described 
property  to  the  said  defendant ;  aUeging  the 
validity  of  the  deeds;  ,  and  alleging  other 
defenses  which,  from  the  view  we  take  of  the 
main  question  In  the  case,  via.,  as  to  the 
sufficiency  of  the  descrtptlon,  it  is  not  nec^ 
eesary  to  set  forth  or  discuss  In  this  opinion. 
Upon  trial  the  court  found  that  the  descrip- 
tion in  the  deed  was  Insufficient  to  convey 
tight  or  title  to  the  defendant,  and  judg- 
ment was  rendered  In  favor  of  the  plaintiff 
as  piiiyed  for,  so  that  the  material  question 
to  be  decided  here  is:  Was  the  description  In 
the  deeds  firom  the  county  treasurer  to  the 
defendant  sufficient  to  convey  title? 

The  description  was  as  follows:  "Lot  1, 
less  the  west  two  feet,  and  lot  2,  less  west 
two  feet" — and  so  on  for  each  of  the  28  lots 
comprising  block  7,  Maple  Grove  Park  sub- 
division of  East  Seattle,  excepting  lot  6,  In 
which  case  the  bid  was  for  the  whole  lot,  the 
number  of  feet  varying  from  less  the  west 
1  foot  In  the  case  of  lot  8,  to  less  the  west 
61  feet  In  the  case  of  lot  28.  The  deeds  from 
tiie  treasurer  described  tbe  proper^  sold  and 
conveyed  In  the  same  language  as  that  In 
which  the  bids  were  made.  The  lower  court 
decided  that,  on  account  of  the  fact  that  tbe 
boundary  lines  of  the  lots  varied  from  due 
north  and  south,  the  deeds  were  void  for 
Indefinlteness  of  description;  the  variation 
being  about  12  degrees.  It  is  said  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Turpin  v.  Lemon,  187  U.  S.  58,  23 
Sup.  Ct  23,  47  L.  Ed.  70:  "Laws  for  the 
co1]ectl<^  and  assessment  of  general  taxes 
stand  upon  a  somewhat  different  footing  and 
are  construed  with  the  utmost  liberality." 
And  this  court,  in  passing  apon  this  ques- 
tion In  Mills  T.  Thurston  County,  16  Wash. 
878,  47  Pac.  759,  said:  "But  it  is  evident 
105  P.— 11 


that  If  the  statute  Is  to  receive  such  a  literal 
construction  it  would  serve  litfle  or  no  pur- 
pose. While  there  is  some  conflict  In  tbe 
authorities  as  to  whether  revenue  statutes 
should  be  given  a  liberal  or  strict  construc- 
tion, it  seems  to  ns  that  the  better  rule  Is 
that  they  should  receive  a  fair  constmctloa 
•  *  •  "  In  Spokane  Terminal  Company  v. 
Stanford.  44  Wash.  4B.  87  Pac.  37,  this  court 
said:  *  •  And  we  see  no  reason  now 
for  darting  from  the  rule  thus  stated.  A 
fair  construction  should  be  given  to  any  law, 
whether  it  be  a  law  In  relation  to  the  col- 
lection of  taxes  or  not**  It  was  also  said 
by  this  court  in  Ontario  Land  Company  v. 
Tordy.  44  Wash.  280,  87  Pac.  2S7,  that  a 
description  in  a  deed  or  other  instrument  af- 
fecting title  to  real  estoto  Is  sufficient  If  it 
affords  an  intolllgent  means  for  Identifying 
the  property  and  does  not  mislead.  'Vnthont 
further  tdtattou  of  anthorltleB,  which  almost 
universally  are  along  the  same  line  of 
thought,  and  especially  modem  authorities, 
we  think  the  descriptkm  In  these  deeds  was 
sufficient,  and  that  it  platoly  appears  that 
the  intmtion  was  to  deed  to  the  defendant 
lot  1  less  two  feet  along  the  west  dde  of  the 
lot,  and  so  with  the  other  lots  described,  and 
ttiat  there  would  hare  been  no  difficult  in 
tbe  purchaser  or  any  one  else  determining 
the  land  sold  and  the  land  reserved  firom  tbm 
sale  In  that  lot 

This  la  conceded  by  the  reqmndent;  bnt 
he  Is  asking  for  a  strict  construction  of  the 
statute,  and  claims  that;  under  the  literal 
terms  of  the  statute  the  deeds  are  Indefl- 
nltfc  That  portion  of  the  statute  rating 
to  revenue  and  taxation  in  force  and  appli- 
cable to  the  case  at  bar  is  as  follows :  "The 
poson  at  such  sale  offering  to  pay  the 
amount  doe  on  each  tract  or  lot  tor  the  least 
quantity  thereof  shall  be  the  purchasear  of 
such  quanti^  which  shall  be  taken  from  tbe 
east  side  of  such  trac£  or  lot,  and  the  re- 
mainder thereof  shall  be  discharged  from  the 
lien.  In  determining  such  piece  or  parcel 
of  such  tract  or  lot,  a  line  is  to  be  drawn  due 
north  and  south,  tax  enough  west  of  the  east- 
ern point  of  tract  to  make  the  requisite 
quantity.''  Laws  1899,  p.  301,  c  141.  It  Is 
claimed  here  that  if  the  line  were  drawn 
due  north  where  the  variation  Is  12  degrees, 
it  would  not  describe  the  property  Intended 
to  be  sold,  and  that  consequently  the  deeds 
are  void  for  want  of  deflnlteness  of  descrip- 
tion. The  strict  letter  of  the  law  lends  sup- 
port to  this  contention;  but  r^rd  for  the 
letter  of  the  law  to  the  exclusion  of  Its  spir- 
it has  not  been  dominant  from  tbe  days  of 
tbe  Divine  Lawgiver  down  to  the  present 
time,  and  this  law,  taken  as  a  whole,  when 
construed  with  reference  to  Its  plain  Intent, 
will  not  bear  the  strict  construction  placed 
upon  It  by  the  respondent  The  office  of  a 
description  Is  not  to  identify  tbe  land,  but  to 
furnish  the  means  of  IdentlQeation,  and  a 
deed  will  not  be  declared  void  If  the  land  can 
with  any  reasonable  degree  of  certainty  be 
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Identified  from  tlie  description  aided  by  ex- 
trinsic evidence,  Ab  suggested  by  the  attor- 
ney for  appellants,  it  can  make  no  difference 
whether  the  description  reads  for  a  certain 
number  of  feet  on  the  eastern  part  of  the  lot, 
or  for  the  entire  lot  less  a  certain  number 
of  feet  on  the  west  side.  The  point  of  be- 
ginning for  measuring  the  amount  sold  or  the 
amount  excepted  Is  from  the  most  easterly 
or  most  westerly  point,  and,  when  such 
distance  Is  measured  off,  the  boundary  line 
is  run  due  north  and  south.  In  this  manner 
the  exact  amount  of  land  either  sold  or  re- 
ferred can  be  determined. 

The  Judgment  will  be  rev er Bed,  with  in- 
structions to  enter  Judgment  for  defendants. 

BUDKIN.  a  X,  and  CBOW,  MOUNT,  and 
PARKBIB,  JJ.,  concur. 


(56  Wasb.  ST) 

HATS  T.  O'BRIBN  et  al. 

(Supreme   Court   of   Washington.     Nov.  24, 
1909.) 

1.  AfPEUi  and  BROOB  ({  113*)— APPKALABXiX 

Obdbbb— MomoiT  TO  Vacate  JtrnomiTT. 
An  order  vacating  a  judgment  Is  not  ap- 
pealable under  any  of  the  jraovlslona  of  BalUn* 
gar's  Ann.  Codes  ft  St  f  6900,  authorising  the 
right  of  appeal. 

[E)d.  Note^For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  758-7S5;  Dec.  Dig.  S 
H8.*J 

2.  AfPEU,    and    BBBOB    (I  66*)— POKBCUX 

Appeal. 

Where  all  the  alleged  errors  can  be  review- 
ed on  appeal  from  the  final  Judgment,  the  case 
cannot  be  brought  to  the  Supreme  Court  oi  ap- 
peal piecemeaL 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  ||  329-848;  Dee.  Dig.  |  66.*] 

Dqtartment  2.  Appeal  from  Superior 
Court,  King  County;  Jobn  B.  Yakey,  Judge. 

Acdtm  by  W.  F.  Hays  i^ainst  Terrmce 
CBrim,  as  administrator  of  the  estate  of 
John  Sullivan,  doceased,  and  others.  There 
was  a  Judgment  toe  defendants,  and,  on  plain- 
tiff's  motion  to  vacate  the  same  bttlng  denied, 
he  appeals.  Appeal  dismissed. 

Henry  St  Rayner  and  W.  F.  Hays,  for  ap- 
pellant E.  M.  Carr  and  Corwln  S.  Shank, 
for  respondents. 

FEB  CURIAM.  It  is  quite  difficult  to  de- 
termine from  a  reading  of  this  record  what 
the  object  of  the  action  was,  or  how  the  plain- 
tiff could  expect  to  d^ve  any  benefits  from 
It  under  any  known  ^stem  of  Judicial  pro- 
ceedings. It  is  not  necessary  to  again  give 
the  history  of  this  case,  as  it  has  been  more 
ttian  once  before  this  court  But  It  was 
probably  the  intention  to  wipe  out  all  prior 
Judgments  of  this  conrt  and  of  the  superlw 
courts  on  the  subject  of  the  alleged  nuncupa- 
tive will  of  John  Sullivan,  deceased,  and  es- 
tablish plaintiff's  Interest  in  the  property  of 
tlie  Sullivan  estate  under  a  contract  for  at- 


torney's fees  with  Marie  Carrau,  the  benefi- 
ciary of  said  will  and  one  of  the  defendants 
In  this  action.  The  action  was  brought  by 
plaintiff  against  Terrence  O'Brien,  as  admin- 
istrator of  the  estate  of  John  SuUtvan,  de- 
ceased, and  Marie  Carrau  et  al.  Carrau  and 
O'Brien  bad  demurred  to  the  complaint,  and 
after  about  a  year  from  the  interposition  of 
the  demurrers,  the  same  not  having  been  dis- 
posed of.  the  appellant  obtained  leave  to  file 
a  supplemental  complaint  The  appellant  ot>- 
Jected  to  going  to  trial  until  after  the  dis- 
posal of  the  demurrars  before  mentioned,  and 
alleges  error  of  the  court  In  overruling  hla 
objectitm  to  do  so.  In  going  to  trial  without 
requiring  O'Brien  to  answer  the  supplemen- 
tal complaint  In  dismissing  plaintifTs  case  in 
pursuance  of  the  motion  of  defendants  Files, 
Donworth,  Howe  &  Farrell  as  to  def^idants 
Terrence  O'Brien  and  Marie  Carrau,  In  ovw- 
ruling  plaintUTs  motion  to  set  aside  the  order 
of  the  conrt  made  on  March  9, 1909,  wherrtty 
the  court  overruled  plalntUTs  objection  and 
motion  against  proceeding  to  trial  under  the 
circumstances,  and  in  overruling  plaintUTs 
motion  on  March  11th  to  set  aside  the  order 
made  on  March  9th,  Just  referred  to.  Some 
other  errors  are  all^^  in  regard  to  the 
statement  of  facts,  but  they  are  not  material. 
Upon  the  court  refusing  to  sustain  objections 
to  proceeding  to  trial,  the  plaintiff  and  bis 
attorney  left  the  courtroom  announcing  ttiat 
that  was  the  end  of  it  and  they  did  not  ap- 
pear again  In  the  action.  The  respondents 
proceeded  to  put  In  their  proof,  and  final 
Judgment  was  rendered.  From  this  final 
Judgment  no  appeal  has  be^  taken,  but  on 
May  5, 1009,  a  motion  to  vacate  the  Judgmrait 
and  decree  was  filed,  which  motion  was 
heard  and  denied  on  May  19,  1909.  No  mo- 
tion for  a  new  trial  has  ever  been  made. 

If  this  could  be  construed  to  be  an  appeal 
from  a  motion  to  vacate  the  Judgment  it 
was  decided  by  this  court  in  Nelson  t.  Den- 
ny, 26  Wash.  327,  67  Paa  78,  that  an  order 
vacating  a  Judgment  is  not  appealable  under 
any  of  the  provisions  of  Ballli^er*s  Ann. 
Codes  &  St  8  6500,  authorizing  the  right  of 
appeaL  All  the  other  alleged  errors  of  the 
court  could  have  been  reviewed  on  an  appeal 
from  the  final  Judgment  in  the  cause,  and, 
that  being  true,  the  appeal  in  this  case  will 
not  lie,  for  the  reason  stated  many  times  by 
this  court  that  a  case  cannot  be  brought  here 
on  appeal  piecemeal. 

The  motion  to  dismiss  will  thwefore  be 
granted. 

(fis  Wash,  mti 

HATS  V.  O'BRIEN  et  aL 

(Supreme  Court  of  Washington.     Nor.  24, 
1009.) 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  John  B.  Takey,  Judge. 

Action  W.  F.  Hays  against  Teman 
O'Biieu,  as  adminiatrator  of  the  estate  of  John 
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fioUlTu.  deceaaed,  and  othen.  From  the  foAg- 
aunt,  plaintiff  appeals.   Appeal  dimland. 

Henir  St  Rayne'  •^^  ^-  ^^3^  '^'^ 
pdlant  B.  M.  Carr  and  Gorwin  8.  Shank,  for 
respondents.  . 


PBBOURIAM.  This 
the  same  case  which  we 
8.802,  Haya  t.  O^Brien 
For  the  reason  that  the 
not  a  determination 
which  an  appeal  will  he 
tion  to  diuniaa  thia  case 


<M  Wkdi.  SI) 


ie  another  appeal  from 
were  discusslnK  In  No. 
et  al.,  105  Pae.  162. 
order  complained  of  is 
the  lower  court  from 
to  thil  ooartt  the  mo- 
wlll  be  aiutained. 


STATE  V.  LEONARD. 

{Snpreme  Gonrt  of  Washington.     Not.  24, 
1900.) 

3.  BuBBzzLBianiT  n  28*)  —  IiTDicmnT  or 
Pdbuo  omcBB— Obbtaihtt  of  Sum  Bmbez- 

ZLBD. 

In  an  Indictment  against  a  public  officer, 
great  looseness  is  permitted  in  describing  the 
money  or  funds  embeszled  because  of  the  neces- 
sity of  the  case,  and  it  is  unnecessary  to  speci- 
fy with  certainty  the  particular  kind  of  money 
or  funds,  whether  gold  or  silver  coins,  or  legal 
tandei  notas,  or  to  give  the  denominations,  or  to 
specify  from  whom  or  at  what  time  the  money 
was  received,  but  it  should  be  certain  to  the 
extent  of  alleging  the  embeudement  of  a  partic- 
ular sum  of  mon^. 

[Ed.  Note.— For  other  eases,  see  Embezzle- 
ment, Oeot  Dig.  a  41,  42;  Dea  Dig.  I  W^* 
Indictment  and  Information,  Cent.  Diff.  i  279.] 

2.  InDioimnr  and  Invobmatioii  (|  126*>— 

DUPLICITT— EMBEZCTJCMTOT. 

An  Information,  chaivinx  that  defendant 
a  county  auditor,  eml>ezsle<l  $165,  which  he  bad 
collected  by  virtue  of  Laws  1905,  p.  277,  c.  147, 
which  provides  that  It  shall  be  unlawful  to 
hunt  etc.,  without  first  obtaining  a  license  from 
the  county  auditor,  prescribing  the  payment  of 
one  dtdlar  by  residents  of  the  state,  $5  for  non- 
residents and  $50  for  any  nonresident  alien, 
although  the  $165  might  include  165  licenses  at 
SI  a^ece,  or  83  licenses  for  nonresidents  or 
S  for  BonTesident  aliens,  and  16  for  residenta  or 
8  for  nonresidents,  was  not  defective  as  charg- 
ing more  than  one  offense,  since  it  would  be 
impossible  to  trace  from  where  the  particular 
fund  came,  in  the  case  of  an  officer  handling 
public  funds  coming  tbroogh  so  many  STennes, 
and  through  so  many  different  Individuals. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  H  342,  S63 ;  Dee. 
Dig.  {  125.*]  Ml  n  ™^ 

S.  iNDIOmifT  ASD  IHFOBICATION  (i  132*)  — 
T^FTEBBHT    PeKALTXBS    UNDEB  DiTrXBENT 

Statutis  —  Election   Uhdeb   Which  to 

PBOCEED. 

Though  an  information  ndght  have  been 
filsd  UBder  snr  one  of  several  sections  of  the 
Oode,  It  was  not  error  not  to  require  the  prose- 
cutine  attorney  to  elect  under  which  statute  he 
would  proceed,  where  It  could  mske  no  dtffer- 
cnoe  to  defendant  that  the  penalty  was  different 
in  the  dUBerent  sections.  What  oaocems  htm 
are  tb»  acts  vlth  which  he  Is  charged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  THg.  H  433-187;  Dec. 
Dig.  f  132.*] 

4.  Ehbezzlxuknt  a  84*)— Bt  GotriiTr  OmoiB 
— Cebtaintt  or  Infobuation. 

Bellinger's  Ann.  Codes  &  St  |  1C06 
(Pierce's  Code,  S  4004),  provides  that  any  officer 
who  is  iwid  a  salary  who  fails  to  pay  to  the 
county  treasury  all  sams  coming  Into  his  hands 
for  fees  and  cnaKefl  In  his  office,  whether  un- 
der the  state  or  United  States  laws.  Is  guilty 


ot  embesslement  An  Information  against  a 
coontT  aoditor  charged  him  with  being  a  coun- 
ty officer  who  received  a  salaiy,  with  receiving 
fees,  and  felling  to  pay  the  same  over  to  the 
county  treasurer.  Jfela,  that  the  information 
was  specific  and  certain  with  reference  to  the 
requirements  of  section  1606. 

[Ed.  Note. — For  other  cases,  see  Bmbeole* 
meut.  Cent.  Dig.  SS  58,  64 ;  Dec  Dig.  S  34.*] 

5.  BUBBZZLKUBNT  11*)— MONETS  COIJXOIS 
ED  IN  FlOUCIABT  CAPACITT— DEMAND. 

Where  moneys  are  collected  in  a  fiduciary 
capacity,  proof  of  demand  by  one  authorised  to 
receive  payment  of  such  funds  is  not  necessary 
before  tnere  can  be  a  convieUon  for  criminal 
conversion. 

[Ed.  Note.— For  other  cases,  see  Embezxle- 
ment,  Cent  Dig.  H  9,  10 ;  Dec.  Dig.  !  11.*] 

6.  Embezzleubnt  (S  48*)— OftnaNAL  Intent— 

iNSTBUCTIONfi. 

The  proposition  that  the  failure  of  a  public 
officer  to  pay  over  funds  coming  into  bis  posses- 
sion by  virtue  ot  his  office  must  be  with  a  crim- 
inal intent  to  convert  the  same  to  his  own  use 
was  sufficiently,  covered,  where  the  court  ^t 
the  instance  of  defendant  and  on  its  own  mo- 
tion, charged  that  an  essential  element  In  the 
crime  charged  is  a  felonious  intent  nnd  that 
It  must  be  lound  from  the  evidence  that  he  in- 
tended to  convert  the  money  to  his  own  use, 
and  to  defrand  tbe  county  oat  of  the  same,  etc; 

[Ed.  Not».— For  other  cases,  see  Bmbenle- 
ment  Gent  Dig.  1  78;  Dec  IMg.  |  48.*] 

7.  Ehbezzuuent  (I  44*)— Obimiwal  Intent- 
Evidence. 

In  a  prosecution  of  a  public  officer  for  the 
embeBzl«nent  ot  funds  collected  by  him  by  vir- 
tue of  his  office,  evidence  held  to  show  m  crim- 
inal intent 

[Ed.  Note.— For  other  cases,  see  Embezzle* 
ment  Cent  Dig.  f  68;  Dec  Dig.  {  44.*] 

8.  Ofticebs  (S  111*)  —  Saijjied  Officbbs  — 
Pathbht  into  Tbeasubt  of  Monbz  Cot- 

lACTED. 

Under  tbe  direct  provision  of  BalHnger's 
Ann.  Codes  &  St  S  1598  (Pierce's  Code,  «  4003). 
county  officers  who  receive  a  salary  must  on 
the  first  Monday  of  each  mouth  pay  Into  the 
county  treasury  all  moneys  coming  into  his 
hands  for  fees  and  charges  In  his  office  or  by 
virtue  of  his  office  during  the  preceding  month, 
and  common  sense  compels  the  construction 
that  at  the  end  of  an  omcei^s  term  all  moneys 
belonging  to  the  county  should  be  turned  over 
to  his  successor. 

[Ed.  Note.— For  other  eases,  see  Offloers, 
Cent  Dig.  H  180,  181 ;  Dec  Dig.  |  111.*] 

9.  Embezzlement  (I  44*)— CoNvionoN-^UF- 
FiciENCT  OF  Evidence, 

la  a  prosecution  of  a  public  officer  for  tb.9 
embezslement  of  funds  collected  hj  him  by  vir- 
tue of  his  office,  evidence  kel4  sufficient  to  siv- 
port  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  IS  67-70;  Dec  Dig.  S  44.*] 

Department  2.  Appeal  from  Superior 
Cotut,  Pacific  Coanty;  A.  E.  Bice,  Judge. 

A.  P.  Leonard  was  convicted  of  embezzle- 
ment ot  county  funds,  and  appeals.  Afflrmed. 

Ohas.  E.  Miller,  W.  S.  Fulton,  and  0.  <X 
Dalton,  for  appellant.  John  T.  OTlielan,  tot 
the  Stata. 

DUNBAB.  3.  On  July  22,  1908,  the  proa- 
ecuting  attorn^  of  Pacific  county  filed  the 
following  information  agalnat  the  appellant 
in  the  superior  court  of  said  county,  the 
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charging  jwrt  of  which  Is  as  follows :  "The 
Bald  A.  P.  Leonard  on  or  about  the  6th  day 
of  January,  1007,  at  the  connty  of  Pacific, 
and  state  of  Washington,  was  the  duly  elect- 
ed, qualified,  and  acting  county  auditor  In 
and  for  the  county  of  Padflc  and  state  of 
Washington,  and  as  snch  coimty  auditor  was 
not  allowed  bj  law  to  be  paid  or  receive  any 
money,  fees;  or  compensation  for  bla  serv- 
ices as  Badi  county  andltor,  ezcq^  Uie  salary 
provided  and  allowed  to  be  paid  him  by  law 
as  Boch  county  auditor ;  ttiat  as  snch  county 
auditor  It  became  and  was  his  duty,  Imposed 
by  law,  to  recelre  certain  moneys,  fees,  and 
d^Mslts  by  virtue  of  said  ofBce ;  and  that  on 
or  about  said  6th  day  of  Januaiy,  1907,  at 
the  said  county  of  Padflc  and  state  ot  Wash* 
Ington,  the  said  A.  P.  Leonard,  then  and 
there  being,  did  receive  axi&  there  was  paid 
to  blm,  as  such  conn^  auditor  and  by  virtue 
ot  said  office,  the  sum  of  one  hundred  and 
slxty-flve  (fl65.00)  dollars,  lawful  money  of 
the  United  States,  of  the  value  of  one  hun- 
dred and  Blxty-flve  ($165.00)  dollars,  which 
said  prosecuting  attorney, Is  unaUe  to  more 
particularly  describe,  the  same  being  money, 
fees,  and  deposits  which  was  paid  to  him, 
the  said  A.  P.  Leonard,  as  county  auditor  of 
said  Pacific  county  for  'Hunters*  Licenses* 
and  should  have  been  paid  and  delivered  to 
the  treasurer  of  said  Pacific  county  by  him. 
the  said  A.  P.  Leonard,  on  the  first  Monday 
of  each  month,  after  receiving  the  same ; 
that  said  A.  P.  Leonard,  as  such  conn^y  au- 
ditor, having  received  the  said  sum  of  one 
hundred  and  sixty-five  ($165.00)  dollars,  as 
aforesaid,  at  and  In  said  county  and  state,  as 
aforesaid,  then  and  there  being,  did  then 
and  there,  on  the  6th  day  of  January,  1907, 
as  aforesaid,  unlawfully,  willfully,  knowing- 
ly, fraudulently,  and  feloniously  fall  to  pay 
tlie  said  sum  or  any  portion  thereof  to  the 
said  county  treasurer,  as  required  by  law, 
but  unlawfully,  willfully,  knowingly,  fraud- 
ulently, and  feloniously  did  take  and  con- 
vert to  bis  own  use  and  embezzle  the  said 
sum  of  one  hundred  and  sixty-five  ($165.00) 
dollars,  received  by  him  as  aforesaid;  that 
the  said  sum  embezzled,  as  aforesaid,  was 
the  money  and  property  of  the  county  of 
Pacific,  and  state  of  Washington,  and  that 
said  A.  P.  Leonard  did  by  said  failure  to  pay 
said  sum  to  said  treasurer  as  aforesaid,  and 
by  converting  the  same  to  his  own  use,  as 
aforesaid,  commit  a  felony,  contrary  to  the 
statutes  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Washington."  To  this  information 
tiie  appellant  Interposed  a  demurrer  upon 
the  following  grounds:  (1)  That  the  said 
information  does  not  substantially .  conform 
to  the  requirements  of  the  Code  of  this  state ; 
(2)  that  more  than  one  crime  is  (barged 
against  this  defendant;  and  (3)  that  the 
fticts  chained  In  said  Information  do  not  con- 
stitute a  crime  against  the  laws  of  the  state 
of  Washington.    Zbe  demurrer  was  over- 


ruled, plea  of  not  guilty  entered,  and  trial 
bad,  which  resulted  in  a  verdict  of  guilty. 
Judgment  and  sentence  followed,  notice  of 
appeal  was  given,  and  the  proceeding  la  now 
in  this  court  on  appeal. 

The  errors  assigned  are  (1)  tbe  overrul- 
ing of  the  demurrer  to  the  said  Information ; 
(2)  not  requiring  the  prosecuting  attorney 
to  dect  and  designate  under  what  statute  he 
was  prosecuting  said  action;  and  (8)  the 
refusal  of  the  court  to  give  certain  lustmo- 
tions.  Chapter  147,  p.  277,  Laws  1005,  es- 
tabHshinc  a  Hceose  for  hunten^  prorides  that 
it  shall  be  unlawful  for  any  person  to  hun^ 
etc.,  wltitout  flrat  having  obtained  a  llcenae 
therefor  from  tiie  county  au^tor  prescribing 
the  payment  of  $1  for  such  license  by  re^ 
dHits  of  the  state,  $5  for  nonresidents^  ud 
$60  for  any  nonresident  alien.  The  statute 
also  provides  that  the  county  auditor  shall 
pay  to  the  county  treasurer  all  snch  fees 
collected  br  him,  to  be  placed  In  the  game 
protecti<Hi  fund  to  be  used  1^  the  county 
commissioners  for  the  propagation  and  ino- 
tectlon  of  the  game  of  sudi  county.  It  Is 
urged  by  the  appellant  tikat  more  than  one 
crime  is  charged  in  this  information,  because 
the  $165,  it  Is  argued,  might  have  included 
165  licenses  at  $1  apiece,  or  33  licenses  for 
nonresidents  and  8  licenses  for  a  nonresi- 
dent alien,  and  15  resident  licenses  or  8  non- 
resident licenses;  that  the  testimony  in  the 
case  was  that  the  amount  charged  as  having 
been  embezzled  represented  $165  license^ 
and  that  they  were  issued  at  different  times 
and  to  dlfterent  persons;  that  the  embezzle- 
ment, if  any,  therefore  constituted  165  of- 
fenses, each  offense  taken  separately  being 
a  misdemeanor;  and  that.  Inasmuch  as  Bal- 
]Inger*8  Ann.  Codes  &  St  provides  that  the 
Indictment  or  information  must  be  direct  and 
certain  as  regards  the  crime  charged,  and 
that  the  information  must  charge  but  one 
crime  and  In  one  form  only,  the  information 
Is  Insufficient.  This  contention  la  answered 
In  7  Eoc.  PI.  &  Pr.  p.  430.  as  follows:  "In 
an  Indictment  against  the  public  or  other 
officer,  great  looseness  Is  permitted  in  the 
description  of  the  money  or  funds  embezzled, 
because  of  the  necessity  of  the  case,  and  It  is 
unnecessary  to  specify  with  certainty  the 
particular  kind  of  money  or  funds,  whether 
gold  or  silver  coins,  or  legal  tender  notes, 
or  to  give  the  denomination  of  each  coin  or 
note,  or  to  Q>eclfy  from  whom  or  at  what 
particular  time  the  money  was  received,  but 
the  Indictment  should  be  certain  to  tlie  ex- 
tent of  alleging  the  embezzlement  of  a  partic- 
ular sum  of  money."  This  is  almost  the 
universal  announcement  by  courts  and  law 
writers  on  this  subject,  and  arises  from  the 
necessity  of  the  case,  as  it  would  be  Im- 
possible to  trace  the  particular  fund  or  par- 
ticular act  or  particular  requirement  from 
which  the  fund  came  In  tbe  case  of  an  oBt- 
cer  handling  public  funds  coming  through  so 
many  avenues  and  through  so  many  different 
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Ixtdlvldnals.  A  good  case  on  this  subject  is 
People  y.  McKlnney,  10  Mich.  68,  where  the 
court,  In  discussing  this  question  and  in 
drawing  a  distinction  between  embezzlement 
by  a  ptdilic  officer  where  the  public  at  large 
can  exercise  no  control  or  constant  super- 
vision over  him  nor  assume  the  direct  custo- 
dy of  the  funds,  and  embezzlement  by  a  pri- 
vate individual  where  there  can  be  such 
constant  supervision  by  the  owner  of  the 
funds,  said:  "We  cannot,  therefore,  suppose 
the  Legislature  intended  to  require  proof  of 
the  identity  of  the  money  embezzled  by  the 
treasurer,  or  of  the  kind  of  funds  of  which 
it  consisted,  or  of  the  particular  source  from 
which  It  was  received,  without  supposing 
they  Intoided  to  render  the  providcoi  they 
wen  enacting  a  dead  letter."  Se%  also. 
State  T.  Dlx,  88  Wash.  406,  74  Pac.  570; 
State  T.  Bogardua,  86  Wash.  287.  79  Pac. 
M2. 

It  is  also  urged  that  inasmuch  as  this 
Information  might  bare  beoi  filed  under  any 
one  of  several  sections  of  the  Code,  viz.,  7119. 
7128,  1600,  and  7218,  it  was  error  not  tt> 
require  the  prosecuting  attorney  to  dect  and 
designate  under  vhkSx  statute  he  wonld  pro* 
oeed.  It  makes  no  dUTeroice  to  the  appel- 
lant that  the  penalty  is  different  in  the  dlf- 
fierent  sections.  What  concerns  him  ore  the 
acts  with  the  commission  of  whldi  he  is 
charged.  State  v.  Isensee,  12  Wash.  2M,  40 
Pa&  985. 

Bat  counsel  Insists  that,  while  the  infor- 
matlMi  was  probably  filed  under  the  pro- 
visions of  section  1600,  the  objection  to  the 
prosecution  under  that  statute  is  that  there 
is  no  analogy  between  the  subject-matter  of 
the  statute  and  the  information.  But  we 
tiiink  the  analogy  Is  very  strong.  Section 
1606  provides  that  "any  county  ofllcer  who 
is  paid  a  salary,  who  shall  fall  to  pay  to  the 
county  treasury  all  sums  that  shall  have 
come  into  his  bands  for  fees  and  charges 
in  fals  office,  or  by  virtue  of  his  office,  wheth- 
er under  the  laws  of  this  state  or  of  the 
United  States,  shall  be  deemed  to  be  guHti' 
of  enit>ezz]ement,"  etc.  The  information 
would  seem  to  t>e  drawn  exclusively  under 
this  section,  for  It  charges  the  appeUaut  with 
being  a  county  officer  who  receives  a  salary, 
with  receiving  money  for  fees,  and  for  fail- 
ing to  pay  the  same  over  to  the  county  treas- 
urer. We  hardly  see  how  the  Information 
could  be  any  more  specific  and  certain  with 
reference  to  the  requirements  of  section 
1606. 

The  appellant's  third  proposition  Is  that, 
where  the  moneys  are  collected  In  a  fiduciary 
capacity,  proof  of  demand  by  one  authorized 
to  receive  payment  of  such  funds  Is  necessary 
before  there  can  be  a  conviction  for  criminal 
conversion.  The  appellant  has  dted  no  au- 
thorities to  sustain  this  proposition,  nor  do 
we  think  that  any  can  be  found.  It  would 
be  a  direct  encouragement  to  laxity  in  offi- 
cial duty,  if  not  to  absolute  dishonesty,  to 


put  any  such  construction  npon  the  law.  Un- 
der such  construction,  the  officer  could  retain 
money  that  came  into  his  possessiou  for  an 
Indefinite  length  of  time.  If  afterwards,  by 
expertlng  the  books  or  from  any  investiga- 
tion. It  was  found  that  such  moneys  had  been 
retained,  all  he  would  have  to  do  would  be 
to  pay  the  same  upon  demand  made.  If  the 
law  were  to  be  construed  in  this  manner,  the 
public  funds  wonld  become  a  prey  to  plunder- 
era  and  dishonest  officers. 

The  fourth  proposition  is  that  the  failure 
of  a  public  officer  to  pay  over  funds  coming 
into  his  possession  by  virtue  of  his  office  must 
be  with  a  criminal  Intent  to  convert  the  same 
to  bis  own  use.  This  preposition  Is  undoubt- 
edly correct,  but  the  jnry  were  Instructed  on 
this  subject  as  follows:  "An  essential  ele- 
ment la  the  crime  charged  in  this  case  Is 
a  felonious  intent,  and,  before  yon  can  con- 
vict the  defendant,  yon  must  find  from  the 
evidence  that  he  Intraided  to  convert  to  bSB 
own  use  the  money  in  qnestlon,  ai^  to  dieat, 
wrong,  and  dtfraud  the  county  of  Fadflc 
out  of  the  same.  If  you  find  trran  the  evi- 
dence that  the  failure  of  the  defendant  to 
pay  ayet  thla  money  was  dne  to  neglect  and 
carelrasnesi^  and  that  be  had  no  intention 
of  cheating  and  defrauding  the  coun^  out 
of  tlie  8ame»  your  verdict  must  be  not  guilty.** 
Thto  instruction  was  given  at  the  instance 
of  the  def^dant,  and  the  court  gave  the 
same  instruction  in  substance  on  its  own  mo- 
tion. 

It  is  contended,  also*  ttiat  the  evidokce  waa 
not  sufficient  to  sustain  tiie  verdict ;  that  it 
was  a  case  df  faulty  bookkeeping;  and  that 
there  was  no  criminal  intent  shown.  The 
testimony  In  the  use  shows  that  the  license 
fees  were  for  $1  licenses,  or  resident -liceoses, 
and  that  the  only  book  kept  was  one  con- 
taining the  licenses,  with  a  stub  attachment 
to  each  license  issued.  There  was  no  intri- 
cacy about  this  bookkeeping.  It  was  a  sim- 
ple proposition  of  addition  and  subtraction. 
The  stubs  showed  so  many  licenses  Issued  at 
$1  per  license.  The  books  showed  so  many 
dollars  turned  over  to  the  treasurer  from 
such  llceDses.  and  In  this  Instance  showed 
that  there  bad  been  $165  more  paid  In  to  the 
auditor  than  was  turned  over  to  the  treasur- 
er. In  fact,  the  appellant  himself  makes 
DO  contention  that  there  was  any  Intricate 
bookkeeping,  or  that  he  was  misled  In  that 
respect,  for,  when  asked  whether  the  books 
showed  accurately  the  amount  received  by 
him,  he  said  they  did;  and.  In  answer  to. 
the  question,  "Any  ordinary  accountant  could 
take  these  books  and  ascertain  the  amount 
received?"  the  answer  was:  "They  certainly 
could." 

The  contention  of  the  appellant  is  that  the 
law  prescribed  no  particular  time  at  which 
the  money  should  be  turned  over  by  the 
auditor  to  the  treasurer.  Section  1608,  1 
BalMnger's  Ann.  St.  (Pierce's  Oode,  |  400^. 
is  as  follows:  "Every  county  officer,  who  by 
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tbe  laws  of  this  state  Is  allowed  a  salary 
rtiall,  on  the  first  Monday  of  each  month, 
pay  Into  the  county  treasury  all  moneys  and 
sums  which  have  come  Into  his  bands  for 
fees  and  charges  In  his  office,  or  by  virtue 
of  his  office,  during  the  preceding  month." 
E^en  If  there  were  no  statute  whlcSx  was  ap- 
plicable to  the  case,  common  sense  would 
compel  the  construction  that,  at  least  at  the 
end'  of  tbe  officer's  term,  wh&i  bis  succes- 
sor becomes  custodian  of  the  funds  and  be 
passes  out  of  official  existence^  all  the  mon- 
eys belonging  to  the  comity  should  be  turn- 
ed over  to  his  successor. 

The  testimony  is  very  brief,  but  it  Is  suffi- 
deatXy  conTlndng,  It  seems  to  ns,  to  support 
the  verdict  of  the  Jury.  There  was  no  ques- 
tion over  the  dedication;  it  being  stipulated 
tAat  tbe  aMKllant  was  the  connl7  auditor  at 
the  time  alleged,  and  that  the  $165  due  on 
tbe  license  fund  had  not  been  turned  over  to 
the  treasury.  The  expert  accountant  tes- 
tified: That  the  appellant  had  told  faim  that, 
If  he  found  any  discrepancy,  he  would  like 
to  have  an  opportunity  to  pay  it  before  the 
commissioners  met  He  also  said  that  tb.e 
appellant  had  told  talm  that  he  knew  that 
there  was  a  deficiency,  saying:  "Tes;  I 
know.  I  know  what  It  is.  It  is  right  I 
took  It  I  have  been  an  Indian,  but  am  going 
to  make  It  good.  That  is  all  anybody  can 
ask."  That  appellant  also  told  blm  that  he 
had  always  intended  to  pay  the  money  in, 
and  that  he  had  used  it  That  he  bad  prt^ 
vided  $5,000  in  bis  will  to  reimburse  the 
county  in  ease  of  his  death,  and  that,  when 
the  accountant  had  the  figures  complete,  he 
asked  him  to  go  over  it  but  appellant  said  It 
wasn't  necessary  for  him  to  go  over  It  for 
be  knew-  'Just  exactly  what  It  was,  saying : 
"A  man,  of  course,  always  knows  wb&t  he  has 
don&"  In  fact  there  was  ample  testimony, 
If  the  Jury  believed  It  to  warrant  the  con- 
clusion that  the  appellant  had  appropriated 
this  mon^  to  bis  own  use  knowingly  and 
willfully;  and  this  testimony  was  not  dl»- 
pnted,  the  testimony  of  tbe  a^^lant  hln»elf 
not  being  such  as  would  tend  to  establish  a 
belief  In  bis  Innocence. 

There  being  no  error  In  the  record,  the 
Judgment  Is  affirmed. 

RUDKIN.  C.  J.,  and  CROW,  MOUNT,  and 
PARKER,  JJ.,  concur. 


SHERMAN  T.  EASTERN  &  WESTERN 
LUMBER  CO. 

(Supreme  Court  of  Washington.  Nor.  24,  1909.) 

Appeal  and  Erbob  ({  45*)— AppblxjlTb  Jir- 
BisDicTioN— Amount  in  Contbovebst. 
Under  Const,  art  4,  §  4,  excepting  appel- 
late jurisdiction  in  all  civil  actions  for  the  re- 
covery of  money,  when  the  amount  in  controver- 
ay  does  not  exceed  $200,  unless  tbe  action  in- 


volves the  validity  of  a  statute,  etc.,  a  judgment 
for  $30  in  an  action  for  stock  killed  by  a  train 
op  a  lo^niing  road,  is  not  svpaalable  where  the 
question  to  be  determined  is  whether  the  1<k- 
ging  road  is  a  railroad  wlOiin  the  act  of  1908 
(Lavs  1903,  p.  832,  c.  158),  reQniring  railroads 
to  fence  the  right  of  way. 

{Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  152-158^  nZ-WT;  Dec 
Dig.  i  45.«]  .  ™» 

Department  1.  Appeal  frpm  Superior 
Court.  OowUtz  County;  W.  W.  McCredle^ 
Judge. 

Action  by  Henry  Sherman  against  the  East- 
ern &  Western  Lumber  Company.  From  a 
Judgment  for  idaintUC,  di^ndant  appeals. 
Dismissed. 

H,  E.  McEenney,  Percy  P.  Brash,  and  & 
B.  Llnttalcum,  for  appellant  B.  L.  Hubbell, 
for  respondent 

PER  CURIAM.  Respondent  recorerea 
Judgment  against  app^ant  in  the  sum  of  930, 
^e  stipulated  value  of  a  steer  and  a  heifer 
killed  by  one  of  app^lant's  trains  on  its  lo^ 
ging  road  In  Cowlitz  county.  The  theory  of 
the  appellfmt  is  that  it  is  not  a  railroad  wlOt- 
In  the  meaning  of  the  act  of  1908  (Laws 
p.  832,  c.  158).  requiring  railroad  companies 
to  fence  along  tlie  right  of  way,  and  attempts 
to  raise  that  question  <ai  Its  appeal  to  this 
court 

The  Constitution  (article  4,  |  ^  excepts 
appellate  Jurisdiction  In  this  covxU  In  all  civil 
actions  for  the  recovery  of  mon^  only,  when 
the  original  amount  In  controversy  does  not 
exceed  the  sum  of  f200,  "unless  tbe  action 
involves  the  legality  of  a  tax.  impost  assess- 
ment, toll,  municipal  fine,  or  the  validity  of  a 
statute."  The  Judgment  demanded  in  the 
complaint  was  f30.  The  case  falls  clearly 
within  the  constitutional  exception,  and,  not 
being  within  any  of  tbe  provisos,  this  court 
is  without  Jurisdiction  to  hear  tbe  appeal, 
and  the  same  is  dismissed. 


OM  Wasb.  97) 

WELCH  et  nz.  v.  SEATTLE  ft  M.  B.  GO. 
et  al. 

(Supreme  Court  of  Washington.  Kov.  26, 1909.) 

1.  Action  (S  32»)  —  Tbespabs  Upon  b«*t. 
PaopEBTT— Common  Law. 

Whether  an  action  is  for  "trespass"  upon 
real  property  depends  upon  what  was  deemed 
trespass  at  the  common  law. 
_nB!d.  Note.— For  otiier  cases,  see  Actifm,  C^t 
Dig.  H  257-^;  Dee.  Dig.  |  82.*] 

2.  Trespass  (§  10*)— Definition. 

"Trespass '  at  the  common  law  was  tlie 
breaking  of  a  close  by  force,  and  It  was  pre- 
sumed that  damages  would  accme  frcnn  tlie 
breaking  into  or  penetrating  such  close,  even  if 
it  was  QO  more  than  tbe  trampling  of  tbe  herb- 
age therein. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  8  8;  Dec  Dig.  S  10." 

For  other  definitions,  see  Words  and  Pbnues, 
vol.  8,  pp.  7088-7092,  7820.] 
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&  AcTioR  oir  KHB  Oasb  {{  1*)— DKFinrnoir. 

An  action  setting  f(nth  an  injurr  reeultitu; 
from  an  action  which  was  not  causea  by  direct 
force,  but  which  was  conaequential,  or  an  in- 
jary  rssalting  indirectly  from  the  act  complain- 
«d  of,  was  an  "action  on  the  case." 

[£d.  Note.— For  other  cases,  see  Action  on  the 
Case,  Cent.  Vig.  |S  1^1;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1.  pi>.  992,  993.] 

4.  ItonTATiON  or  Actions  (8  89*>— AonoK  on 

THE  Cask— Wh£it  Basbud. 

Pierce's  Code,  1  285,  subd.  1  (Ballisser's 
Oodea  &  St  S  4800),  provides  that  actions  for 
waste  or  trespass  apon  real  property  must  be 
brought  within  three  years.  Section  280a  pro- 
Tides  that  actions  for  relief  not  hereinbefore  pro- 
Tlded  for  shall  be  commenced  within  two  yeara. 
SeU,  that  section  285,  subd.  1,  only  applies 
where  the  damage  claimed  is  the  direct  result 
of  the  action  complained  of,  the  result  of  a  phys- 
ical Invasion  of  toe  thing  claimed  to  have  been 
injured,  and  an  action  by  a  lessee  to  recover  be- 
cnnse  of  an  excavation  which  ran  through, 
aexois,  and  underneath  the  surface  of  the  leased 
premises  which  caused  a  portion  of  the  soil  to 
slide  and  the  bailding  to  settle,  collapse,  and 
move  from  its  foundation  and  rendered  it  dan- 
geiDOB  and  unfit  for  occupation,  whereby  the 
lessee's  business  was  disturbed,  and  damages  re- 
sulted, was  an  "action  on  the  case,"  whidi  vas 
baxred  by  section  280a  by  a  lapse  of  two  years. 

[Sd.  Note.— For  o^er  cases*  see  Idmitation  of 
Actions,  Dee.  Dif.  1  80.*] 

Department  2.  Appeal  from  Superior 
donrt,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action  by  John  M.  Welch  and  wife  against 
the  Seattle  &  Montana  Railroad  Comi)any 
and  another.  Judgment  for  plaintiffs,  and 
defendants  api>eaL  Reversed,  with  InstmO' 
tlons. 

F.  V.  Brown  and  Frederic  0.  Doherty,  for 
qipeUanta,  Stephai  Y.  Carey  and  3aj  C  Al* 
Ian,  for  respondents. 

DUNBAB,  J.  Tbla  action  was  brought  by 
the  plaintiff  and  respondent  John  M.  Welch, 
who  is  a  saloon  tce^r,  and  hla  wife,  to  re- 
cOTer  compensation  for  loss  of  buslnera  re- 
Bulting  from  damage  to  the  building  which 
he  occupied  as  a  saloon  at  the  time  of  the 
coDStmctlon  of  the  Great  Northern  tunnel  In 
Seattle.  The  complaint  alleges,  In  substance : 
That  the  defendants.  In  the  constractlon  of 
■aid  tunnel,  excavated  through,  across,  and 
nndemeath  the  surface  ctf  lot  10  in  block  G, 
partlcnlarly  through,  across,  and  underneath 
that  portion  of  said  lot  covered  by  plalntlffii* 
building  held  under  a  certain  lease,  and  that 
In  constructing  the  work  therein  and  there- 
on the  defendants  on  divers  and  sundry  times 
caused  to  be  set  off  and  discharged  blasts  of 
djnamite,  giant  powder,  and  explosives  of 
dUtewt  kinds,  and  did  remove  from  off  said 
lot  and  from  underneath  the  surface,  and 
particularly  from  that  portion  thereof  so  cov- 
ned  by  said  building,  certain  of  the  soil ;  that 
iQr  reason  thereof  the  surface  of  said  lot  10, 
and  that  portion  of  it  covered  by  said  bnild- 
Ing,  subsided  and  slid  and  moved  westward, 
by  reason  whereof  the  said  building  settled, 


collapsed,  and  moved  from  its  foundation, 
and  was  rendered  dangerous  at;d  unfit  for 
occupation,  and  by  reason  thereof  the  plaln- 
tlfTa  business  was  disturbed  and  Interrupted ; 
and  that  the  plalnti&e  were  thereby  damaged. 
The  answer  denied  that  plalntlfCs  were  dam- 
aged by  reason  of  any  of  the  acts  of  defend- 
ants. Reply  was  made  to  certain  afSrmatlve 
allegations,  which  It  is  not  necessary  to  dis- 
cuss here.  The  case  went  to  trial,  and  Judg- 
ment was  rendered  In  favor  of  the  plaintiffs. 
The  defendants  raised  the  question  of  the 
statute  of  three  years'  limitation,  the  statute 
of  two  years'  limitation,  and  the  fact  that  the 
lease  under  which  the  plaintiffs  held  the 
property  alleged  to  have  been  damaged 
should  have  been  construed  to  be  a  lease 
fr<Hn  month  to  month.  The  court  Instructed 
the  jury  that  the  two-year  statute  of  limita- 
tions did  not  apply  to  the  case,  and  that  they 
need  not  consider  It.  In  this  we  think  the 
court  erred,  and  upon  this  question  hinges  the 
fate  of  this  case. 

If  the  three-year  statute  applies  to  an  ao 
tlon  of  this  kind,  It  must  be  brought  within 
the  provision  of  paragraph  1  of  section  28B, 
Pierce's  Code  (Balllnger's  Ann.  Oodea  &  St 
S  4800).  viz.,  an  action  for  waste  or  trespass 
upon  real  property.  If  It  does  not,  then  It 
falls  within  section  289a,  which  provides 
that  **an  action  for  rell^  not  herelntwfore 
provided  for  shall  be  comm^ced  within  two 
years  after  the  cause  of  action  shall  have 
aocmed."  It  is  the  established  rule  of  this 
court  that  the  question  of  whether  an  action 
is  an  action  for  "trespass"  upon  real  property 
deprads  npoa  what  was  deemed  trespass 
at  the  common  law,  and  In  order  to  determine 
that  question  it  is  necessary  to  examine  the 
common-law  authorities.  In  Cooley's  Black- 
stone  (4th  Ed.)  vol.  2,  *p.  208,  the  author  says 
that  "trespass,  In  Its  largest  and  most  ex- 
tensive sense,  signifies  any  transgression  or 
offense  against  the  law  of  nature,  or  society, 
or  the  country  In  which  we  live;  whether 
It  relate  to  a  man's  person  or  his  property." 
But  that  "In  the  limited  and  confined  sense. 
In  which  we  are  at  present  to  consider  it,  it 
signifies  no  more  than  an  entry  on  another 
man's  ground  without  a  lawful  antixority,  and 
doing  some  damage,  however  Inconsiderable, 
to  hla  real  property."  The  essential  idea 
serane  to  have  been  the  breaking  of  a  close 
force,  the  words  of  a  writ  of  trespass  com- 
manding the  defendants  to  show  cause  guar* 
clauBum  querentls  fregit,  and  it  was  fre- 
quently called  trespass  vl  et  armls.  So  great 
a  i^ard  did  the  law  have  for  a  man's  close 
or  premises  that  it  presumed  damages  would 
accrue  from  the  breaking  into  or  penetratlnc 
such  dose,  even  If  it  was  no  more  than  the 
trampling  of  the  herbage  ther^n.  An  action 
setting  forth  such  facts  as  these  was  an  a<y 
tion  In  **trespaaB,"  as  distinguished  from 
what  was  designated  an  "action  on  the  case," 
where  the  Injury  resulting  from  the  action 
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was  not  cauB^  by  direct  force,  but  was  con- 
sequential, or  an  injury  resulting  indirect- 
ly from  the  act  complained  of.  Mr.  Black- 
stone,  on  star  page  123  of  Book  8  (Lewis' 
Ed.),  makes  a  distinction  as  follows:  "And 
it  is  a  settled  distinction  that  wbere  an  act 
is  done  which  is  In  Itself  an  Immediate  in- 
Jury  to  another's  person  or  property,  there 
tlie  remedy  is  usually  by  an  action  of  tres- 
pass Ti  et  armis;  but  where  there  is  no  act 
done,  but  only  a  culpable  omission,  or  where 
tbe  act  is  not  immediately  injurious,  but  only 
by  consequence  and  collaterally,  there  no  ac- 
tion of  trespass  Ti  et  armla  will  lie,  but  an 
action  on  tbe  special  case,  as  the  damages 
consequait  on  such  omission  or  act" 

If  the  allegations  In  the  complaint  in  this 
case  and  the  proof  show  that  the  action  was 
direct  and  with  force  upon  the  respondents* 
property,  then  tbe  action  is  properly  an  ac- 
tion in  trespass,  and  the  two-year  statute 
will  not  apply;  but  If  it  is  indirect  or  con- 
sequential, the  two-year  statnte  will  apply. 
It  will  be  seen  by  referring  to  the  complaint 
that  the  damages  sought  are  not  damages  to 
the  freehold  or  to  the  bouse ;  but  the  demand 
Is  compensation  for  loss  of  business.  The  re- 
qmndents  had  no  Interest  in  the  value  of  tbe 
premises  leased.  In  this  case  the  right  was 
withheld  to  sell  the  property  subject  to  tbe 
lease,  and  it  was  afterwards  sold  to  the  ap- 
pdlants  in  this  case.  So  that  the  damage,  If 
recovered  at  all,  .must  he  for  injury  to  the 
business.  In  fact  construing  the  complaint 
in  connection  with  the  proofs  in  the  case,  It 
shows  that  tbe  greater  part.  If  not  all,  of  the 
damage,  was  purely  conaequentiaL  It  was 
claimed  and  shown  by  the  testimony  that  ac- 
cess to  tbe  respondents'  place  of  business  was 
cat  off  by  reason  of  a  certain  action  of  tbe 
appellants,  so  that  it  was  difficult  for  cus- 
tomers to  reach  their  place  of  business,  and 
that  they  could  not  reach  It  from  certain  di- 
rections from  which  they  had  reached  It  be- 
fore. 

This  is  not  a  new  question  before  tills 
court  In  Sargent  t.  City  of  Tacoma.  10 
Wash.  212,  3S  Pac.  1048,  this  court  said,  In 
speaking  on  this  subject:  "If  actions  of  this 
kind  are  regarded  as  trespasses  upon  real 
property,  tbe  three-year  limitatl<m  created 
by  Oode  Proa  S  115,  covered  this  case ;  but 
if  they  are  not,  then  Code  Proc.  i  120,  lim- 
iting actions  for  relief  not  otherwise  pro- 
vided for  to  two  years,  did  cover  it"  In 
Suter  V.  Wenatchee  Water  Power  Co.,  35 
Wash.  1,  76  Pac  298,  102  Am.  St.  Rep.  881,  it 
was  held  that  an  action  for  damages  to  real 
property  through  an  overflow,  caused  by  the 
defendant's  negligent  construction  of  an  Irri- 
gating canal,  lawfully  built  but  without  suffi- 
ciently providing  for  carrying  off  the  surplus 
water  or  controlling  the  flow.  Is  not  an  action 
for  trespass  within  the  pundew  of  the  three- 
year  limitation  for  actions  for  trespass  upon 
real  property,  since  the  damages  are  conse- 


quential only,  and  not  ditect  as  required  to 
create  trespass  at  common  law,  and  such  ac- 
tion is  barred  if  not  commenced  within  two 
years  from  the  time  the  damage  accrued; 
the  court  citing  the  case  of  Hicks  v.  Drew, 
117  Cal.  305,  49  Pac  189,  where  It  was  beld 
that  the  erection  of  a  bulkhead  on  one's  own 
land,  whereby  the  lands  of  another  are  flood- 
ed, Is  not  a  trespass,  and  where  the  follow- 
ing statement  was  made:  "While  in  this 
state  all  distinctions  between  common-law  ac- 
tions are  abolished  as  relating  to  the  proce- 
dure, yet  it  is  plain  that  we  are  bound  to  con- 
sult the  common  law.  and  the  claBsificatlon 
of  common-law  actions,  for  the  proper  deter- 
mination as  to  what  the  lawmaking  power 
of  this  state  had  in  mind  when  using  the 
phrase  trespass  upon  real  property.*"  And 
in  closing  that  opinion  the  court  said :  "One 
of  the  best  tests  by  which  to  distinguish  tree- 
pass  Is  found  in  the  answer  to  the  question : 
When  was  the  damage  done?  If  the  damage 
does  not  come  directly  from  the  act  but  Is 
simply  an  after  result  from  the  act  it  is  es- 
sentially consequential,  and  no  trespass." 
This  court  Indorsed  the  statements  made  by 
the  Oaltfomla  court  and,  after  citing  many 
cases  which  it  Is  not  necessary  to  review 
here,  held  that  the  statute  of  limitations  had 
run  against  the  action  in  question.  In  this 
class  of  cases  It  is  sometimes  difficult  to  draw 
the  line  of  distinction ;  but  considering  the 
history  of  the  two  classes  of  actions,  viz., 
trespass  and  trespass  on  the  case,  we  think 
that  the  damage  claimed  must  be  the  direct 
result  of  the  action  complained  of,  tbe  result 
of  a  physical  Invasion  of  the  thing  which  is 
claimed  to  have  been  Injured,  and  that  the 
complaint  In  this  case,  especially  construed 
In  connection  with  tbe  proof  which  was  made 
and  which  tended  to  elucidate  the  character 
of  tbe  damages  claimed,  plainly  shows  that 
there  was  no  such  physical  Invasion,  and  that 
the  damages  resulting  were  incidental  and 
consequ«itial. 

Inasmuch  as  it  Is  conceded  In  the  reply 
that  the  action  was  not  brought  within  two 
years  from  the  expiration  of  respondents' 
lease.  It  will  be  impossible  for  tbe  respond- 
ents to  recovo-,  and  the  Judgment  will  be 
reversed,  with  InatmctloDB  to  dlsmisa  the  ae^ 
tlon. 

BUDKIN,  a  J.,  and  CROW.  PABKBR.  and 
MOUNT,  JJ.,  concur. 


(B6  Wulk  7T> 

0A8AWAT  V.  THOMAS. 

(Supreme  Court  of  Washington.   Nov.  24.  i90a) 

1.  Futures  (|  !•)— Requisitm, 

A  "fixture"  Is  an  article  wbldi  was  once 
a  chattel,  but  baa  become  a  i>art  of  the  realty  by 

physical  annexation  thereto;  the  requisites  being 
actual  annexation  to  the  realty  or  something  ap- 
purtenant thereto,  application  to  tbe  purpose  to 
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-which  that  part  of  the  realty  Is  appropriajted. 
and  intention  of  the  annexing  part;  to  perma- 
nently annex  it. 

[Ed.  Note.— For  other  cases,  bw  Plxtnrea, 
Cent.  Dig.  i  1;  Dec  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2831-2846;  vol  8,  p.  7664.] 

2.  Fixtures  (§  !•)— What  Law  Govebns. 

In  an  action  for  the  conversloa  of  prop- 
erty which  defendant  claimed  as  a  fiztnre  to 
nalty  placed  thereon  by  the  parcbaser  of  mln- 
1ns  claims,  whether  the  property  was  a  fixture 
must  be  decided  with  reference  to  the  law  of 
the  province  of  British  Columbia,  where  the 
property  Is  situated,  If  that  law  ia  ahown  by 
competent  proof. 

[Ed.  Note.— For  other  cases,  see  Fiztnies, 
Dec.  Dig.  i  1*} 

8.  Appeal  akd  Ebbob  ({  909*)~PBE8uiiFriONS 

—Foreign  Law. 

Where  a  witness  called  to  prove  the  law  of 
fixtures  of  a  foreign  country  did  not  testify  to 
any  statute  or  judiciai  decision  on  the  subject, 
but  merely  gave  faia  opinion  upon  the  general 
law,  the  autiioritles  Being  conlUcting,  which 
opinion  waa  based  upon  Cacta  not  In  the  zaeord, 
the  Supreme  Court  will  prerame  that  tiia  fo^ 
eign  law  on  the  tuhject  la  tba  same  tba  law 
of  this  state. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Bnor,  Cent.  Dig.  S  3675;  Dec;  tHg.  |  900.*] 

4.  FlXTURBS  ({  21*)— BETWESR  TnfDfW  AND 

PmCHABEB. 

Plaintiff  purdiaaed  certain  mining  claitna 
upon  installments  under  an  agreement  to  de- 
velop them,  bis  rights  to  be  fonelted  upon  fail- 
ure to  perform  any  condition  of  the  contract. 
In  order  to  prospect  the  claims  and  to  determine 
whether  he  would  be  justified  in  making  further 
pa;rment8  or  ejcpendituree,  plaintiff  installed  a 
hoisting  engine  and  air  compressor,  which  were 
attached  to  a  log  15  feet  long,  and  a  boiler  which 
was  set  ou  a  stone  foundation,  and  a  temporary 
shed  built  of  shalces  on  a  pole  framework  was 
erected  to  protect  the  macninery.  Held,  that 
the  machinery  waa  personalty,  and  did  not  be- 
come fixtures,  so  as  to  belong  to  the  vendor  upon 
forfeiture  of  plaintiff's  rights  under  the  contract. 

[Ed.  Note.~For  other  cases,  see  Fixtures, 
Cent.  Dig.  SS  47-56 ;  Dec.  Dig.  8  21.*] 

tt.  FiXTUBKB  (I  4*)— Critebion- Intbntiok. 

The  purpose  and  Intent  of  the  party  an- 
nexing personalty  la  a  controlling  circumstance 
in  determining  whether  it  has  become  a  fixture. 

[Ed.  Note. — For  other  cases,  sea  XlztiiMa, 
Gent  Dig.  II  8,  6 ;  Dec.  Dig.  |  4.*} 

&  FXXTCBK8  (I  82*>— RmovAL— TncB. 

Where  machinery  Installed  upon  a  mining 
claim  by  the  purchaser  under  a  contract  which 
was  subject  to  forfeiture  on  nonpayment  of  the 
installments  of  the  purchase  price  remained  per- 
sonalty of  the  purchaser,  he  could  remove  it  at 
least  at  any  time  before  possession  of  the  claJma 
was  surrendered  to  the  vendor  np<m  forfeiture 
of  his  rights  under  the  contract,  and  a  failure  to 
'remove  it  until  after  nonpayment  of  an  Install- 
ment would  not  prevent  its  subsequent  removal 
before  surrender  of  possession. 

[Ed.  Note.— For  other  cases,  see  Flxtuzea, 
Cent.  Dig.  |  6S ;  Dec.  Dig.  |  82.*] 

Department  2.  Appeal  from  Superior 
Court,  King  GooDlr;  A.  W.  Frater,  Judge. 

Action  by  L.  A.  Gasaway  against  H.  J. 
Thomaa  Prom  a  judgment  for  plaintiff,  de- 
foidant  appeal!.  Affirmed. 

Wm.  Parmerlee,  for  aKwUant.  B.  Q.  Mur- 
ray, for  respondent. 


T.  THOUA&  1G9 

'  RUDKIN,  G.  J.  This  was  an  acUon  to 
recover  damages  for  the  conversion  of  a 
hoisting  engine,  air  compressor,  steam  boiler, 
and  other  appliances  used  In  the  development 
of  certain  mining  claims.  The  material  facta 
are  as  follows:  On  the  4th  day  of  Novem- 
ber, 1905,  the  defendant,  Thomas,  and  other 
persons  associated  with  him,  entered  Into 
a  contract  with  one  Carter  for  the  sale  of 
certain  mining  claims  In  the  Sayward  mining 
district  In  the  province  of  British  Columbia, 
Dominion  of  Canada,  for  which  the  pur- 
chaser agreed  to  pay  the  snm  of  $10,000  in 
the  manner  following :  $500  on  or  before  six 
months,  $500  on  or  before  one  year,  $1,000 
on  or  before  two  years,  and  $8,000  on  or  be- 
fore three  years.  It  was  farther  agreed 
that  the  purchaser  ahonld  take  possession 
and  conunence  development  work  on  the 
claims  within  40  days  after  the  signing  of  the 
contract,  and  shonld  expend 'at  least  $1,000 
In  development  work  eadi  year  daring  the 
continuance  of  tbe  contract  attet  the  first 
six  months;  that  tbe  parchas»  shonU  be 
entitled  to  all  profits  arising  fMm  the  work- 
ing of  tbe  mines ;  and  that  upon  his  request 
and  the  payment  of  the  cost  Ihweof  tbe  reo- 
dors  shoold  obtain  a  cromt  patmt  for  the 
claims,  Itie  contract  farther  stipulated  that, 
if  tbe  purchaser  failed  to  imfform  or  com^ 
with  any  of  Its  conditions,  all  his  rl^ts  and 
Interest  In  the  dalms  shonld  be  forfeited 
and  at  an  end.  Carter  aidgned  the  contract 
and  all  rU^ts  thereunder  to  the  plaintiff  soon 
after  Its  execatlon.  Tbe  pltdntlff  took  pos- 
session of  the  dalms  under  the  contract,  and 
performed  derailment  work  for  about  two 
years.  Daring  the  first  year,  he  sank  a  shaft 
to  the  depth  of  60  feet,  perfwmlng  all  tbe 
labor  by  hand.  The  machinery  In  controver- 
sy was  thai  installed,  and  during  tiie  second 
year  the  shaft  waa  sunk  about  30  feet  de^ 
er.  The  $1,000  payment  falling  due  on  No- 
vember 4t  1907,  was  never  mad&  Tbe  plalu- 
tlfl  fc^elted  all  il^ta  under  his  contract 
and  abandoned  the  claima  About  a  week 
after  November  4,  1907,  the  plaintiff  stored 
the  madilnery  In  controversy  on  the  claims, 
and  thereafter  fb»  defendant  seized  the  same 
and  converted  It  to  his  own  use.  The  testi- 
mony tends  to  show  that  the  hoisting  engine 
and  air  compressor  were  attached  to  a  log 
about  15  feet  In  length,  hewed  flat  on  both 
sides,  and  that  the  boiler  was  set  on  a  stone 
foundation.  A  temporary  shed,  built  of 
shakes  on  a  pole  framework,  was  constructed 
over  the  machinery  to  protect  It  from  the 
elements.  The  plaintiff  testified  that  the 
machinery  was  installed  for  the  purpose  of 
prospecting  the  claims ;  that  it  was  not  fit  or 
suitable  for  any  other  purpose;  and  that  It 
was  so  Installed  for  the  sole  purpose  of 
prospecting  the  claims  far  enough  to  enable 
htm  to  determine  whether  he  would  be  justi- 
fied in  making  farther  payments  or  exp^idi- 
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tures  under  his  contract  On  this  state  of 
facts  the  court  found  that  the  nwchlner? 
at  all  times  remained  personal  property  and 
gave  Judgment  for  Its  value.  From  this  Judg- 
ment the  defendant  has  appealed,  and  the 
only  question  presented  for  our  considera- 
tion Is:  Was  the  machinery  a  cliattel  or 
a  fixture? 

A  fixture  Is  generally  defined  as  an  article , 
which  was  once  a  chattel,  but  by  physical 
amiexation  to  the  realty  has  become  acces- 
sory to  and'  part  and  pared  thereof.  In 
Fni^  T.  CSirlstopher,  89  Wash.  22,  80  Pac. 
834,  109  Am.  St  Rep.  853,  It  Is  Bald:  "The 
true  criterion  of  a  fixture  Is  the  united 
appll(»tlon  ot  these  requisites:  (1)  Actual 
amiexation  to  the  realty  or  something  appur- 
tenant thereto;  (2)  application  to  the  use 
or  purpose  to  which  that  part  of  the  realty 
with  which  It. Is  connected  la  appropriated; 
and  <3)  the  Intention  of  the  parties  making 
the  annexation  to  make  a  permanent  accee* 
■ion  to  the  fre^old."  But,  when  we  come 
to  a{^ly  this  definition  and  this  criterion  to 
the  multifarious  facts  that  arise  in  the  com- 
plex affairs  of  a  busy  world,  we  are  con- 
fronted with  a  difficult  task.  As  well  said 
by  the  court  In  Atchison,  etc  R.  R.  Co.  v. 
Morgan,  42  Ran.  23.  21  Pac.  800,  4  L..  R.  A. 
284,  16  Am.  St  Rep.  471:  "It  Is  frequently 
a  difficult  and  vexations  question  to  ascertain 
ttie  dividing  line  between  real  and  personal 
property,  and  to  decide  upon  which  side  of 
the  line  certain  property  belongs.  When  we 
compare  a  thing  at  the  extremity  of  one 
class  with  a  thing  at  the  extremity  of  the 
other,  the  difference  Is  obvious;  but  when 
we  approach  the  question  of  fixtures  which 
Is  the  dividing  line  between  real  and  per- 
sonal property,  there  Is  often  great  difficulty. 
The  decisions  of  the  courts  are  appar^tly  as 
diverse  as  the  peculiarities  of  the  facts  In 
the  different  cases  tliat  are  decided;  and, 
being  largely  governed  by  the  particular 
facts  of  eadi  case,  the  citation  and  examina- 
tion of  decisions  often  tend  to  confuse,  rather 
than  to  enlighten,  the  judgment"  The  prop- 
erty In  controversy  had  Its  sttus  in  the 
province  of  British  Columbia,  and  the  ques- 
tion before  us  must  be  decided  with  refer- 
ence to  the  law  of  that  province  If  any  com- 
petent proof  of  such  law  Is  found  in  the  rec- 
ord. For  the  purpose  of  proving  the  law  of 
British  Columbia  on  the  subject  of  fixtures, 
the  appellant  offered  the  deposition  of  a  bar- 
rister practicing  at  Vancouver  In  that  prov- 
ince. An  examination  of  this  deposition  and 
the  authorities  therein  cited  convinces  us  that 
the  law  of  British  Columbia  on  the  subject 
of  fixtures  Is  as  unsettled  and  uncertain  as 
ouir  own.  It  appears  from  the  testimony  of 
this  witness  that  the  question  at  issue  Is 
not  controlled  by  any  statute  of  British  Co- 
lumbia, and  that  the  point  has  never  been 
directly  decided  by  the  courts  of  that  prov- 
ince; that  the  courts  of  British  Columbia 
are  bound  by  the  decisions  of  the  Supreme 


Court  of  Canada  and  of  the  Judicial  com- 
mittee of  the  Privy  Council  of  England ;  that 
tttey  are  not  bound  by  the  decisions  of  the 
other  English  and  Canadian  courts,  but  that 
such  decisions  are  viewed  substantially  as 
we  view  the  decisions  of  the  courts  of  our 
sister  states.  The  witness  expressed  the 
opinion,  however,  that  the  machinery  In 
controversy  was  a  fixture,  and  in  support  of 
his  conclusion  cited  the  following  Canadian 
and  English  cases:  Haggart  v.  Town  Of 
Brampton,  28  Sup.  Ct  of  Can.,  174;  Rogers 
V.  Ontario  Bank,  21  Ont  416 ;  Gasco  t.  Mar- 
shall,  7  Q.  B.  U.  a  183;  Cleaver  v.  Colloden. 
14  Q.  B.  U.  C.  491 :  Wake  v.  Hall,  8  App. 
Cas.  204;  Cross  v.  Barnes,  88  L.  T.  N.  S. 
693;  Monti  v.  Barnes  (1901)  Q.  B.  205;  Rey- 
nolds V.  Ashby  (1903)  K.  B.  87;  HobBon  t. 
Gorrlnge,  1  Ch.  Dir.  182. 

One  of  these  decisions  Is  from  the  Supreme 
Court  of  Canada  and  one  from  the  Judicial 
committee  of  the  Privy  Council  of  England. 
In  the  former  (Haggart  T.  Town  of  Bramp- 
ton) It  was  held  that  machiuery  In  a  manu- 
facturing establishment  passed  by  a  mort- 
gage of  the  fre^old,  but  to  show  that  the 
law  of  Canada  Is  practically  the  same  as  our 
own,  we  quote  ttte  fc^owing,  which  is  quoted 
with  approval  In  that  case:  "There  la  no 
doubt  that  the  general  maxim  <tf  the  law  la 
that  what  Is  annexed  to  the  land  becomeB 
part  of  the  land,  but  It  le  very  difficult;  if 
not  Imposslhle,  to  say  with  precision  what 
constitutes  an  annexation  Buffldent  for  this 
purpose.  It  Is  a  question  which  must  de- 
pend on  the  circumstances  of  each  case,  and 
mainly  on  two  dLrcumstances  as  Indicating 
the  intentlcm,  viz.,  the  d^pree  of  aunexatl<m 
and  the  object  of  annexation.'*  In  the  sec- 
ond case  (Wake  v.  Haiq  it  was  hdd  that  cer- 
tain buildings  erected  on  mining  claims  re- 
mained personal  property — a  condnsltMi  that 
does  not  aid  the  ai^iellant  An  extended  re- 
view of  the  other  casee  would  not  be  pn^ty 
able,  as  they  do  not  differ  from  a  like  num- 
ber of  cases  tiiat  might  be  selected  from  any 
other  Jurisdiction  and  are  as  llttte  In  point 
In  Gas  CO  v.  Marshall  and  deaver  t.  CoUoden  ' 
it  was  held  that  certain  buildings  were  a 
part  of  the  land.  In  Rogera  v.  Ont  Bank  It 
was  held  that  certain  madilnery  used  In 
working  a  mine  passed  by  a  mortgage  of  the 
mine.  In  Monti  v.  Barnes  It  was  heUA  that 
certain  "dog  grates"  passed  by  a  mortgage 
of  the  freehold.  In  Reynolds  v.  Ashby  It 
was  held  tliat  certain  machinery  in  a  factory 
passed  by  a  mortgage  of  the  factory.  In 
Hol)son  V.  Gorrlnge  It  was  held  that  a  gas 
engine  used  to  propel  a  sawmill  passed  by  a 
mortgage  of  the  mill.  In  Cross  v.  Barnes  it 
was  held  that  portable  engines,  usually  used 
without  being  attached  or  affixed  to  the  laud, 
and  only  fixed  for  the  purpose  of  steadying 
them  while  in  use,  and  only  intended  to  be 
used  for  the  temporary  purpose  of  sinking  a 
pit,  were  fixtures  as  between  mortgagor  and 
mortgagee.  It  must  be  conceded  that  the 
case  last  cited  la  a  strong  one  In  favor  of 
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iHitilaiit;  bat  it  wu  decided  a  single 
Jndge,  and  the  decision  seems  to  Ignore  one 
of  the  main  ctaaracteristlca  ot  a  flzture, 
nanaely,  that  It  was  Intotded  as  a  permanent 
accession  to  the  trediold.  If  this  dedslim  Is 
sound.  machinei7  used  In  drUUng  for  water, 
coal,  oil,  or  any  purpose,  however  temporary 
or  transltoiy,  would  become  a  flztmre. 

^□le  witness  called  to  prove  the  foreign 
law  did  not  testis  to  any  statute  or  Judicial 
dedsion,  but  merely  expressed  an  opinion 
upon  a  question  of  geieral  law,  where  the 
autttorlttes  are  conflicting,  and  whrae  each 
case  is  governed  1^  its  own  peculiar  drcum- 
stances,  Furthermwe,  the  opinion  Is  based 
upon  a  state  of  facts  whidi  does  not  appear 
in  the  record,  for  the  witness  assumed  that 
the  machinery  was  used  in  working  the 
mlne^  and  not  for  iwospecting  purposes  only. 
For  these  reasons  we  are  constrained  to  pre- 
sume that  the  laws  ot  British  Columbia  are 
the  same  as  our  own,  and  to  dedde  the  case 
according,  nreattng  the  question  as  one  of 
gaieral  or  local  law,  we  approve  of  the  rea- 
soning and  conclusion  of  the  Supreme  Court 
of  Or^on  in  Alberson  v.  EUk  Creek  Gold 
Mining  Co.,  89  Or.  652.,  65  Pac.  978,  where 
property  of  a  rimilar  nature  and  installed  for 
a  similar  purpose  was  held  to  be  personal 
pcopertf. 

The  only  difference  In  tbe  two  cases  Ilea  in 
-the  fact  that  In  the  Oregon  case  tbe  purcbas* 
«r  bad  only  an  option,  while  here  there  was 
a  contract  of  sale.  But,  Inasmucb  as  the 
purpose  and  Intent  of  tbe  party  making  tbe 
annexation  is  controlling,  this  difference 
would  not  seem  to  be  material.  Tbe  point  is 
made  that  the  machinery  was  removed  after 
the  time  for  making  the  payment  of  Novem- 
ber 4,  1007,  had  expired,  but  we  apprehend 
that.  If  tbe  right  of  removal  existed  at  all, 
It  might  be  exercised  at  any  time  before  pos- 
session of  tbe  claims  was  surrendered,  if. 
Indeed,  it  might  not  be  removed  at  any  time 
thereafter. 

Believing  that  tbe  question  at  issue  was 
correctly  decided  by  the  court  below,  Its 
Judgment  Is  affirmed. 

MOUNT,  PARKER,  DUNBAR,  and 
CROW,  JJ.,  concur. 


(SS  Wash,  to 

STATE  ex  leL  HAMILTON  t.  SUPERIOR 
COURT  or  THURSTON  COUNTY  et  aL 

(Supreme  Court  of  Washington.  Nov.  26, 1909.) 

Habus  Cobpus  (§  113*)— Obhiirjh  Tbiai*— 
Stat  pending  Appbal. 

Where  an  applScatiOD  for  a  writ  of  habeas 
corpos  to  secure  the  release  of  an  accused  fa  filed 
when  tbe  cause  ia  called  for  trial,  and  tbe  ap- 
plication denied,  and  the  prisoner  remanded  for 
trial,  and  an  appeal  taken,  tbe  Supreme  Court 
will  not  stay  the  trial  pending  the  appeal. 

[Ed.  Note.— For  otbw  cases,  see  Habeas  Go> 
pas.  Dee.  Dlr  I  m*] 


En  Banc.  Application  of  tha  State  of 
Washington,  on  relation  of  Ortis  Hamilton, 
against  the  Superior  Court  of  Thurston  Conn 
ty  and  others,  for  a  writ  of  prohibition 
Writ  denied. 

3.  W.  Boblnson  and  Thomas  M.  Vance,  foi- 
relator.  W.  P.  Bell  and  W.  P.  Maglll,  for 
respondents. 

PER  CURIAM.  The  relator,  Hamilton,  Is 
In  custody  charged  with  a  felony.  When  his 
case  was  called  for  trial,  his  couns^  flled  an 
application  before  the  trial  court  for  a  writ 
of  habeas  corpus.  The  vrrlt  was  denied,  and 
an  appeal  taken  therefrom.  The  relator 
thereupon  applied  in  that  court  for  an  order 
superseding  the  trial  of  the  cause  upon  the 
merits  pending  the  hearing  of  the  appeal  In 
this  court  This  application  was  denied, 
whereupcm  the  relator  made  application  here 
for  a  writ  of  prohibition  craitalning  terms  of 
mandate  Erected  to  the  superior  court  pro- 
hibiting tbo  court  from  inoceeding  with  the 
trial. 

We  think  the  writ  should  not  be  granted. 
The  trial  court  Is  proceeding  regularly  witb 
the  trial  of  the  .case.  It  has  Jurisdlctiw  of 
the  snbjecfc-mattert  and  the  granting  ot  the 
application  would  be  in  denial  rather  than  In 
tbe  furtherance  at  Justice.  The  (nse  falli 
within  the  principle  of  the  case  of  State  v. 
Penton,  SO  Wash.  328,  70  Pac.  741,  where  this 
language  was  used:  "This,  unlike  any  other 
case,  is  the  attempted  iqjectlcm  of  tlie  habeas 
corpva  proceedings  Into  the  trial  of  another 
case  which  is  on  appeal  to  this  court.  When 
the  writ  was  denied  by  the  lower  court,  and 
the  applicant  remanded,  that  ires  the  end 
of  the  cas^  so  far  as  the  stay  of  the  case 
then  pending  was  concerned,  and  must  neces- 
sarily be  so  to  Insure  the  orderly  and  effect- 
ive administration  of  Justice^  This  court 
placed  a  v^  liberal  construction  upon  the 
statute  when  it  sustained  the  right  of  ai^ieal 
la  habeas  corpus  eases,  and  It  Is  not  inclined, 
nor  do  we  think  the  law  compels  us,  to  go  to 
the  extent  at  aiding  defendante  in  criminal 
actions  to  prevmt  Ind^nitely  a  trial  of  caus- 
es on  Ihe  merits  by  repeated  applications  toe 
writs  of  habeas  corpus  and  appeals  from  tbe 
decisions  ia  such  cases  if  the  applications  are 
unsuccessful,  which  would  be  the  result  ot 
sustaining  appellant's  ctmtention.  If  this 
contention  can  be  sustained  at  all,  It  can  be 
so  only  on  the  theory  that  the  appeal  by  vir- 
tue of  itaeU  worked  a  stay  of  proceedings. 
If  there  is  a  stay,  it  Is  by  force  of  the  stat- 
ute, and  we  are  not  cited  to  any  statutory 
provldon  in  that  regard.  The  statotory  pro> 
vislmis  for  a  stay  in  tfther  a  dvU  or  criminal 
acti<m  are  found  in  sections  6506  and  6629, 
Balllnger's  Ann.  Codes  &  St.  (Pierctfs  Code, 
SI  1054k  1077),  and  neither  cimtemplates  a 
stay  in  a  case  of  this  kind." 

The  writ  is  denied. 


•Tor  eUMT  esMs  see  Hune  toplo  and  nctlon  NUHBEB  la  Dee.  &  Am.  Digs.  1M7  to  date^  *  Beportar  Xndexee 
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RBPOBTSB. 


DENNIS  T.  OABT. 

(Sapreme  Court  of  Wasbington.   Nor.  SO,  1909.) 

1.  HlonwATS  (S  18*)— Pliaoiko  Existxhcb— 
Gbhebal  Dbnial— Scope. 

la  BD  action  to  enjoin  tbe  obstractlon  of  a 
logging  road  on  the  tbeor;^  that  It  had  become  a 

Sablic  highway  b;  prescription  aoder  a  general 
enial,  defendant  could  iotrodace  certain  leaiea 
to  show  tint  the  oh  of  the  road  by  certain  per- 
■ons  bad  been  penQlasiTe,  and  not  adverse. 

[Bd.  Note.— For  other  casaa,  Me  HichwaTa, 
Dea  Dij.  i  !&•] 

2.  Afpeax.  and  Brrob  d  lOBl*)— HABicusa 
Ersob  —  Adhissioh  or  Bvidxhcb— Faots 
Othebwisb  Showk. 

Any  error  in  admittlnf  erideaee  was  not  r^ 
veraible,  where  tbe  fact  lon^t  to  be  establiihed 
thereby  was  ahown  by  competent  eridence  not 
excepted  to. 

[Bd.  Note.— For  other  case*,  eee  Appeal  and 
g^r^^Ceat  DIf.  H  4161-4170;  Dee.  Dlf.  I 

Department  1.  Appeal  from  Saperlor 
Oonrt,  CowUti  Coanty;  W.  W.  McCredle, 
Judge: 

Action  by  L.  M.  Dennis  against  Neleon 
Gary.  From  a  decree  for  defendant  pUln* 
tiff  appeals.  Affirmed. 

ImuB  &  Stone  and  Jetferr  ft  Lemon,  for 
appellant.  CNeill  ft  I<eonard«  tar  respond- 
mt 

OOSB,  J.  This  action  was  Instituted  for 
the  purpose  of  having  a  certain  roadway  or 
log^rlng  road  dedared  to  be  a  public  hlgb- 
vay,  and  to  enjoin  the  raspondent  from  ob- 
structing It.  There  was  a  decree  for  the  re- 
spondoit  denying  the  r^Ief  sought  from 
which  the  appeal  ts  prosecuted. 

The  evidence  shorn  conclusively:  That 
the  oonstmctlon  of  the  roadway  commenced 
in  1890 ;  that  it  was  completed  In  1897 ;  that 
It  was  bttUt  as  a  logging  road  by  placing 
poles  parallel  Ove  or  six  feet  apart  so  that 
cars  conld  be  hanled  over  them,  first  by 
horse  power  and  later  by  nieans  of  an  en- 
gine; that  ttie  parties  who  constrocted  and 
ased  the  road  for  the  conveyance  of  logs, 
and  their  successon  in  interest  in  the  log- 
ging business  other  than  the  appellant,  used 
it  by  permission  under  written  leases  ontU 
1907;  that  it  has  been  used  almost  exclusive- 
ly as  a  logging  road  in  the  manner  stated; 
that  no  public  money  has  been  expended  ui>- 
on  it ;  and  that  it  has  never  been  treated  or 
used  as  a  public  highway.  Tbe  evidence 
does  not  show  any  use  of  the  road  <tf  any 
magnitude  other  than  by  the  parties  who 
constructed  it,  their  successors  in  interest 
and  employes.  The  complaint  alleged  that 
the  road  was  used  by  the  public  for  IS  years. 
This  was  denied  by  tbe  answer.  The  court 
permitted  the  respondent  to  introduce  certain 
leases  in  evidence,  showing  a  permissive  use 
of  the  road.  It  Is  contended  that  the  leases 
were  not  admissible  as  evidence  under  a  gen- 
eral denial.    The  theory  of  the  appellant 


was  tliat  the  road  had  become  a  public  bl^- 
way  by  prescription.  Upon  a  general  denial 
it  was  therefore  competent  to  show  that  tbe 
use  bad  been  permissive,  and  not  adverse^ 
Penter  v.  Straight,  1  Wash.  St.  865,  25  Pac 
468;  Scheller  v.  Pierce  County,  104  Pac.  277. 
Moreover,  a  permissive  use  was  abundantly 
established  by  competent  parol  testimony,  to 
which  no  exertion  was  reserved. 

Finding  no  error  in  the  recwd,  ttie  decree 
will  be  affirmed. 

BUDEIN,  C.  X,  and  FITLLBRTON,  CHAD- 
WICE,  and  UOBRIS,  JJ^  ooncnr. 


(68  WaA.  9S> 
NBILSHN  V.  HOYANDBB  et  bL 
(Supreme  Court  of  Waaldngton.  Not.  26, 1909.) 

1.  Assault  and  Battebt  (S  0*>— Givn,  I«ia* 
BiLiTT— Defbnsbs. 

Tbat  defendants  In  making  a  violent  assault 
on  a  woman  did  so  because  sfie  was  preventing 
them  from  going  over  a  public  highway  over  her 
land,  which  she  had  previously  taken  possession 
of  and  closed,  would  be  no  excuse  for  their  acts.- 
[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec^  Dig.  i  0.*] 

2.  Assault  and  Battebt  (|  24*)-~€ivil  Lia- 
BiLiTT  —  Issues  and  Pboob  —  Qbnbbal  Db- 
n  ial— Justification. 

Defendants  in  an  action  for  assault  and  bat- 
tery cannot  show  under  a  general  denial  that 
they  were  justified  in  making  the  assault  be- 
cause plaintiff  was  preventing  them  from  going 
over  a  public  highway. 

[Bd.  Note.— For  oOier  cases,  see  Assault  and 
Battery,  Dee.  Dig.  |  24.*} 

3.  Pleading  ({  239*)  —  AHENDHBifr-TEBHS' 

DiSCBETION. 

Where  defendants,  In  an  action  for  assault 
and  battery,  are  unable  to  plead  justification  un- 
der a  general  denial  and  toe^  ask  to  amend,  tbe 
action  ot  the  court  In  granting  the  amendmoit 
only  on  condition  of  payment  of  all  costs  because 
of  surprise  to  plaintiS  was  a  proper  exercise  ot 
discretion. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
C^t.  Dig.  11  6S0-684;  Dec.  Dig.  |  289.*} 

4.  Assault  and  Battkbt  Q  40*)— Excbsbivx 

Damages. 

Where  a  woman  was  assaulted  and  serious- 
ly injured,  the  assault  being  unprovoked,  violent, 
and  vicious,  accompanied  by  language  of  a 
scandalous  and  profane  character,  which  tended 
to  defame  and  villify  her,  a  verdict  for  $1,000 
reduced  by  the  court  to  $750  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  AsRault  and 
Battery,  Cent.  Dig.  8  55;  Dec.  Dig.  S  40.*1 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  Ooun^;  John  A.  Kellogg, 
Judge. 

Action  by  Mary  F.  Neilsen  a^lnst  H.  O. 
Hovander  and  another  for  assault  and  bat- 
tei7.  From  a  Judgment  tor  plaintiff,  defend- 
ants apiwal.  Affirmed. 

LIddy  A  Lewis  snd  Hardin  ft  Hnrlbnrt. 
for  appellants.  Falrchlld  ft  Bruoe  and  T.  D. 
J.  Healy,  for  respondent 

OBOW,  J.  Action  by  Mary  F.  Nellsen 
against  H.  O.  Hovander  and  Otis  Hovander 


•Tor  ether  eases  see  same  topla  asd  seotloa  NUMBER  la  Dee.  ft  Am.  Digs.  ISO?  to  dats^  *  Reporter  lodexee 
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to  recover  damages  for  assault  and  batter;. 
From  a  Judgment  In  her  faror,  the  defend- 
ants have  appealed. 

Respondent  alleged  the  assault  and  bat- 
tery, insulting,  profane,  and  defamatory  lan- 
guage used  by  appellants,  and  her  damages. 
The  answer  was  a  general  denial.  There 
was  evidence  that  H.  O.  Hovander,  father 
of  Otis  Hovander,  owns  two  farms  In  What- 
com county,  one  located  Immediately  west, 
and  the  other  east,  of'  land  belonging  to  the 
respondent;  that  on  the  day  of  the  assault 
the  appellants  attempted  to  drive  a  two- 
hotse  team  and  wagon  through  respondent's 
gate  and  across  her  land;  that  she  held  the 
gate  and  forbade  them  entering;  that  one 
of  them,  with  violence  and  force,  opened 
the  gate;  and  that  the  difficulty  then  oc- 
curred. The  respondent  testified  that  the 
appellants  kicked  and  beat  her;  that  they 
struck  her  with  a  leather  strap;  that  they 
used  insulting,  profane,  and  defamatory  lan- 
guage to  her,  which  she  repeated  on  the  wit* 
ness  stand;  that  she  was  physically  Injur- 
ed; that  she  was  humiliated  and  chagrined; 
aud  that  the  appellants,  with  violence  and 
force,  did  trespass  upon  and  cross  her  land. 
In  these  statements,  some  of  which  are  de- 
nied by  appellants,  the  respondent  is  cor^ 
roborated.  The  appellants  contend  that  the 
trial  court  erred  (1)  In  excluding  competent 
and  material  evidence;  (2)  in  falling  to  give 
requested  Instructions;  (3)  In  refusing  a  new 
trial ;  and  (4)  In  entering  Judgment  for  the 
respondent. 

To  show  the  existence  of  an  alleged  public 
road  established  by  prescription  over  the 
respondent's  land  at  the  point  where  the 
difficulty  occurred,  the  appellants  offered  evi- 
dence which  was  excluded  by  the  trial  court 
They  now  contend  that  error  was  thereby 
committed,  and  that  the  existence  or  nonex- 
istence of  the  road  was  a  material  and  im- 
portant fact  for  the  consideration  of  the 
jury.  Assuming  that  appellant  could  have 
shown  the  alleged  highway  In  fact  existed, 
it  was  never^eless  undisputed  that  the  re- 
spondent had  fenced  and  Inclosed  it  as  her 
private  property ;  that  she  was  then,  and 
had  been  for  some  time,  in  exclusive  posses- 
sion ;  that  she  had  forbidden  appellants  tres- 
passing thereon;  and  that  they  did  so  with 
force  and  violence.  If  the  respondent  did, 
in  fact,  close  or  obstruct  a  legal  highway 
and  deprive  the  appellants  of  Its  use,  her 
wrongful  act,  even  though  It  created  a  public 
nuisance,  did  not  excuse  their  acts  in  taking 
the  law  Into  their  own  hands,  in  making  a 
violent  assault,  and  In  committing  a  breach 
of  the  peace,  to  open  the  road  and  abate  the 
nuisance.  Appellants,  In  effect,  contend  that, 
In  presenting  their  defense,  they  were  enti- 
tled to  show  the  existence  of  the  highway  as 
Justification..  Their  answer  contained  de- 
nials only.  No  facts  or  drcumstances  tend- 
ing to  show  Justification  were  pleaded  by 
them. 

On  the  trial  tbey  asked  permission  to 


ammid  their  answer,  by  alleging  "that  at 
the  point  of  the  alleged  difficulty  there  was 
an  old  public  road  or  highway  long  In  use 
and  established  by  adverse  user  and  prescript 
tlon  along  and  through  the  land  of  plaintiff 
as  defendants  verily  believe,  and  so  state  the 
facts  to  be."  The  respondent  objected  to  the 
proposed  amendment,  claiming  surprise,  and 
that  she  was  unprepared  to  meet  the  same 
for  want  of  witnesses.  Thereupon  the  trial 
Judge  said:  "The  plaintiff  In  this  case  would 
be  entitled.  If  this  amendment  should  be  al- 
lowed, on  their  statement  (her  attorneys) 
that  they  would  be  unprepared  to  meet  the 
Issues  as  framed,  to  an  allowance  of  this 
amendment  only  on  terms.  The  terms  would 
be,  and  could  not  be  other  than,  the  payment 
by  the  defendants  of  the  entire  costs  of  this 
proceeding  up  until  this  time,  including  wlt- 
n^  fees  and  Jury  fees  that  have  been  paid, 
on  the  statement  of  plaintiffs  counsel  that 
they  could  not  proceed  further  to  trial  at 
this  time."  To  this  ruling  the  appellants 
excepted.  They  declined  to  accept  or  comply 
with  the  terms  Imposed.  The  ruling  of  the 
trial  Judge  was  without  error,  being  a  proper 
exercise  of  his  discretion.  The  appellants, 
having  failed  to  accept  or  comply  with  the 
terms  offered,  are  in  no  position  to  now  con- 
tend that  evidence  offered  to  show  the  exist- 
ence of  a  highway  was  erroneously  excluded. 

Other  assignments  of  error  are  predicated 
upon  the  refusal  of  the  trial  court  to  admit 
evidence  of  advice  of  the  county  attorney 
given  appellants  concerning  the  highway,  and 
also  upon  the  refnsal  of  the  trial  Judge  to 
give  certain  requested  Instructions.  These 
contentions  are  without  merit,  as  In  their 
final  analysis  they  involve  the  same  question 
that  was  presented  by  the  exclusion  of  evi- 
dence to  show  the  existence  of  a  county  road. 
The  respondent  had  inclosed  the  land.  It 
had  been  fenced  for  some  time.  She  was  In 
peaceable  and  exclusive  possession.  There 
was  evidence  tending  to  show  a  violent  and 
inexcusable  assault  upon  her  by  the  appel- 
lants. The  pleadings  presented  no  Issue  as 
to  the  existence  of  a  highway,  none  being 
alleged,  mentioned,  or  suggested  therein,  nor 
did  the  appellants  affirmatively  plead  any 
fact  In  Justification.  "Under  a  mere  general 
denial,  the  defendant  cannot  Introduce  evi- 
dence tending  to  prove  Justification  of  the 
assault"  2  Enc.  PI.  &  Pr.  862.  "Matter  of 
Justification  cannot  be  given  In  evidence  un- 
der the  general  issue,  but  must  be  pleaded 
specially,  and  so  fully  as  to  admit  proof 
which  will  have  the  effect  of  exonerating  de- 
fendant." 3  Cyc  10S4 ;  Teska  v.  Swendrzyn- 
skl,  133  Wis.  475,  113  N.  W.  959;  Hardin 
T.  Hodges,  33  Tex.  Clr.  App.  165,  76  8.  W. 
217. 

The  appellants  further  contend  that  the 
court  erred  in  refusing  a  new  trial  on  ac- 
count of  excessive  damages  awarded  under 
the  Influence  of  passion  and  prejudice.  The 
verdict  was  for  $1,000.  The  motion  fcr  a 
new  trial  was  draled  on  condltloa  that  $250 
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of  thlfi  araount  be  remitted,  wUch  was  Hone. 
The  appellaDts,  however,  contend  that  $750, 
for  which  final  Judgment  was  entered,  la  still 
e»:esslTe.  There  was  sufficient  evidence  to 
show  that  respondent  was  seriously  Injured ; 
that  the  assault  was  unprovoked,  violent,  and 
Tldous;  and  that  It  was  accompanied  by 
language  of  a  scandalous  and  profane  charac- 
ter used  by  appellants,  which  tended  to  de- 
fame and  viUlfy  her.  In  view  of  all  the 
drcomstances  and  the  action  of  the  trial 
Jndge,  we  cannot  conclude  that  we  shonld 
hold  the  damages  awarded  are  atUl  exces- 
sive. 

The  Judgment  Is  affirmed. 

BUDKIN,  a  and  MOUNT,  PABEBR, 
and  DUNBAR,  JJ.,  concoT. 


(56  Wash.  1(30} 

JOHN  A.  ROEBLING'S  SONS  CO.  v.  WASH- 
INGTON ALASKA  BANK  (SMITH 
et  al.i  Interveners). 
(Supreme  Court  of  Washington.  Nov.  26, 1909.) 

1.  Sales  (§  02*)— Bsboibsioit  or  Comuor— 
New  Contbaot. 

A  town  committee  in  Alaska  desiring  1^/^- 
inch  cables  for  a  bridge,  but  wishing  to  have 
them  before  navigation  closed,  ordered  of  the 
stilsr's  agent  cables  on  his  stBtement 

that  such  cables  were  In  stock,  and  would  be 
shipped  from  Seattle  before  close  of  navigation. 
An  e8(3x»w  agreement  was  tben  drawn  up  by 
which  It  was  agreed  that  the  price  would  be  de- 

S>dted  in  a  bank  to  be  paid  to  the  seller  on  ful- 
Iment  of  the  contract;  no  mention  being  made 
of  size  ot  cables  and  time  of  delivery.  The 
goods  were  not  shipped  and  the  committee  In  the 
spring  wrote  the  seller  tbat  they  had  agreed 
to  accept  2-lnch  cables  because  he  had  tbem  in 
stock,  and  they  wanted  them  In  the  fall,  but 
tiiey  now  wanted  1%-inch  cables  as  originally 
ordered,  such  cables  to  be  shipped  by  first  steam- 
er, to  which  the  seller  answered  that  the  order 
placed  by  the  committee  would  leave  Seattle  on 
first  boat.  Held,  that  the  contract  for  2^-inch 
cables  was  rescinded  by  the  correspondence  In 
the  spring,  and  hence  the  committee  had  the 
right  to  refuse  a  shipment  of  2^-inch  cables. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  2OT.  269:  Dec.  Dig.  |  92.*] 

2.  BVIDEKCE  (I  410*)  ~  Pabol  Evidbnck  — 
TiBHS  Not  Govebeo  bt  Contbaot. 

An  original  contract  of  sale  resting  in  parol, 
and  an  escrow  agreement  not  being  inconsistent 
with  the  parol  agreement,  but  merely  fixing  the 
payment  of  the  price  and  the  duties  of  the  de- 
positary in  reference  thereto,  evidence  tending  to 
prove  the  parol  contract  and  its  terms  was  not 
objectionable  as  varying  the  terms  ot  a  written 
contract. 

[Ed.  Note.— For  other  casok  see  Bvldence, 
Cent  Dig.  i  1846;  Dee;  Digrf  4ia*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson,  Judge. 

Action  by  the  John  A.  Roebllng's  Sons 
Company  against  the  Washington  Alaska 
Bank  and  J.  H.  Smith  and  others,  Interven- 
ers, to  recover  money  de[K>sited  to  be  paid 
on  the  completion  of  a  contract  From  a 
]udgm«it  for  the  Interveners,  plalntUt  ap- 
peals. Affirmed. 


Million  &  Houser,  for  appellant  H.  Bi. 
Cllse,  for  respondent  Wm.  Martin,  JuUns 
L.  Baldwin,  and  John  F.  DUlon,  for  Intw* 
venws. 

MOUNT,  J.  The  appellant  brought  thhi 
action  against  the  Washington  Alaska  Bank 
of  Fairbanks,  Alaska,  to  recover  fl,900. 
This  money  xv^as  alleged  to  have  been  de- 
posited in  the  bank,  to  be  paid  to  the  appel- 
lant upon  delivery  of  "two  reels  of  800  feet 
each  of  suspension  bridge  cable,  12  Crosby 
wire  rope  clips,  and  four  4-Inch  turn-buckles, 
at  the  town  of  Fairbanks,  Alaslca;  that  the 
goods  were  delivered,  but  the  bank  refused 
to  pay  over  the  money.  The  bank  answered, 
in  substance,  that  It  had  received  the  mon- 
ey as  alleged  In  the  complaint,  but  that  the 
goods  had  not  been  delivered,  and  that  the 
persons  who  deposited  the  money  bad  de- 
manded the  return  thereof;  tbat  it  holds  the 
money  for  the  persons  entitled  thereto,  and 
is  ready  and  willing  to  pay  the  same  to  the 
party  legally  authorized  to  receive  It  There- 
after J.  H.  Smith,  W.  H.  McPhee,  E.  R.  Peo- 
ples, and  J.  E.  Doherty  Intervened  in  the  ac- 
tion, and  alleged  that  tbey,  as  a  committee  of 
citizens  of  the  town  of  Fairbanks,  had  been 
authorized  to  collect  money  to  purchase  ma- 
terials for  the  constructicm  of  a  bridge  across 
the  Chena  river  in  said  town;  tliat  on  August 
15,  1006.  they  entwed  Into  a  contract  with 
the  plaintiff,  whereby  the  plaintiff  agreed  to 
deliver  at  the  town  of  Fairbanks,  before  the 
close  of  navigation  of  that  year,  two  reels 
each  of  800  feet  galvanized  suspension  bridge 
cables,  1^  inches  in  diameter,  and  the  other 
articles  named  In  the  complaint,  for  the 
price  of  $1,900,  plus  the  freight  from  Seattle 
to  Fairbanks,  payable  on  delivery  of  the 
goods  at  Fairbanks;  that  on  the  same  day 
an  escrow  agreement  was  entered  Into,  and 
$1,900  was  paid  by  them  into  the  bank,  to 
be  paid  to  the  plaintiff  upon  the  arrival  of 
the  goods  at  Fairbanks;  that  the  plaintiff 
failed  to  deliver  the  goods  as  agreed  npon. 
or  at  all.  and  subsequently  the  Intervraers 
demanded  a  return  of  the  money  deposited 
with  the  bank.  The  plaintiff  for  reply  to 
the  answw  In  intervention,  after  denying 
certain  allegations  of  the  answer,  alleged 
that  the  contract  of  sale  was  In  writing  as 
contained  In  the  escrow  agreement;  that 
the  goods  were  delivered  as  agreed  upon; 
and  that  the  Interveners  had  neglected  and 
refused  to  pay  the  freight  and  storage  (diarg- 
es,  amounting  to  $1,260,  upon  the  goods  aft- 
er they  left  Seattle.  Plaintiff  prayed  for  a 
Judgment  against  the  Interveners  in  the  sum 
of  $1,250.  Upon  these  Issues  the  case  was 
tried  to  the  court  without  a  Jury.  The 
court  made  findings  of  facts  substantially  In 
accordance  with  the  allegations  of  the  an- 
swer in  intervention,  and  entered  a  Judg- 
ment in  favor  of  the  Interveners  for  the 
$1»900  beld  by  tbe  bank,  and  dlBmlssed  the 
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|riatntlff*8  couqplalDt  The  plaintiff  has  ap- 
pealed. 

We  tbink  there  1b  no  substantial  dispute 
npm  the  focts.  It  appears  that  In  Augast, 
1900,  the  citizens  of  Fairbanks,  Alaska,  de- 
sired to  constmct  a  bridge  across  the  Ghena 
river  In  that  town;  that  for  such  purpose 
the  dtlzHia  selected  the  fnterreners  as  a 
committee  to  purchase  materials  for  the 
bridge.  This  committee  desired  two  reels 
of  suqwnslon  bridge  cable,  each  cable  800 
feet  In  length  and  1%  inches  in  diameter. 
They  also  desired  the  other  articles  named 
In  the  complaint  The  i^aintiff's  agent, 
George  H.  Abbott^  was  upon  the  ground,  and 
desired  to  famish  the  articles  named.  He 
repreeented  that  he  could  not  furnish  the 
1%-lnch  cable  at  once,  because  It  was  not 
held  In  stock  by  the  plaintiff,  but  that  the 
plaintiff  had  on  hand  the  required  amount 
of  2%-lnch  cable,  which  could  be  shipped  at 
once  and  would  be  sold  at  the  price  of  the 
l^i-lBCh  cable.  The  plalntUTs  factory  was 
located  at  Trenton,  N.  J.,  but  it  maintained 
a  taanch  office  at  Seattle  In  this  state.  The 
committee  desired  the  goods  before  the  close 
of  navigation  in  the  fall  of  1906,  and,  In  or- 
der to  obtain  the  same  at  that  time,  agreed 
to  accept  the  2%-lnch  cable,  and,  in  addi- 
tion to  the  purchase  price  of  $1,900,  agreed 
to  pay  the  freight  from  Seattle  to  Falr- 
benka.  It  was  then  also  agreed  that  the  pur- 
chase price,  fl,900^  should  be  collected  from 
the  citizens  and  placed  in  the  Washlngtmi 
Alaska  Bank  at  Fairbanks.  The  money 
was  collected,  and  was  OepadtaA  in  the  bank 
with  the  following  eecrow  agre«nent:  "The 
snm  of  nineteen  hundred  91,900)  dollars 
herewith  deposited  in  escrow  with  the 
Washington-Alaska  Bank  of  Fairbanks, 
Alaska,  is  fw  the  payment  of  two  (2)  reels 
of  eig^t  hundred  (800)  feet  each  of  ^van- 
ized  suspension  bridge  cables;  twelve  (12) 
Crosby  wire  rope  dips  and  tonr  (^  inch 
C^*)  tnmbncklMi.  Said  nineteen  hundred 
((1,900)  dollars  to  be  forwarded  Immediately 
upon  arrival  of  above  mentioned  equipmoit 
to  John  A.  Boebllng's  Sons  Company^  Seatp 
tie,  by  the  Wa^lngton-Alaska  Bank.  It  is 
mutually  understood  and  agreed  by  and  be- 
tween George.  H.  Abbott,  representing  John 
A.  Boebllng's  Sons  0}mpany,  and  the  com- 
mittee whose  names  are  signed  hereto  as 
rq>reaaitlng  the  Citizens*  Committee  who 
act  as  inirchasers  of  aforesaid  material,  that 
the  sum  of  nineteen  hundred  ($1,90<Q  dollars 
is  In  payment  top  said  material  delivered  in 
Seattle,  Wkubington,  and  that  all  tnigbt 
charges  between  Seattle,  Washington,  and 
Fairbanks,  AlaskSt  are  to  be  d^tvyed.and 
paid  by  said  committee  upon  arrival  of  ma- 
tnial  in  Fairbanks.  Above  spedfled  mate- 
rial la  consigned  to  the  Washington-Alaska 
Bank,  and  will  be  turned  over  to  said  com- 
mittee on  ItB  anlval  in  Fairbanks  npon  pay- 
ment of  tni&it  charges  as  set  forth  in  the 
f(n«golng:  And  I,  George  H.  Abbott  repre- 
senting John  A.  Boebllng's  Sons  Co.  do  here- 


by authorize  the  Washington-Alaska  Bank 
of  Fairbanks,  to  act  as  custodian  of  said 
nineteen  hundred  dollars,  and  to  forward  the 
same  to  John  A.  Boebllng's  Sons  Co.  on  ar- 
rival of  material  in  Fairbanks,  Signed  this 
15tb  day  of  August,  1003.  For  the  buyers: 
Citizens*  0>mmittee  of  Fairbanks,  Alaska. 
J.  B.  Doherty,  W.  H-  McPhee,  m  B-  Peo- 
ples, and  J.  H.  Smith.  For  the  seller:  John 
A.  Boebllng's  Sons  Co.,  by  George  H.  Ab- 
bott" The  goods  arrived  at  the  Seattle  of- 
fice too  late  to  be  dipped  in  the  fall  of 
190&  On  March  17,  1907,  the  committee, 
through  its  secretary,  wrote  the  following 
letter  to  the  plaintiff's  Seattle  office:  "John 
A.  Boebllng's  Sons  Co. — Gentlemen:  Your 
Mr.  George  H.  Abbott  entered  into  an  agree- 
ment with  our  Citlzois'  Committee,  Aug.  15, 
1903,  to  deliver  at  once  two  reels  of  eight 
hundred  feet  each  of  bridge  cable,  twelve 
Crosby  wire  rope  clips  and  four  tunibuckles. 
Nineteen  hundred  dollars  was  placed  In 
escrow  with  the  Washington-Alaska  Bank 
to  be  turned  over  to  your  firm  upon  the  ar- 
rival of  said  cable.  Tonr  Mr.  Abbott  in- 
formed us  he  wired  you  and  that  you  bad 
for  immediate  shipment  the  cable  in  two 
Inch  in  diameter,  but  was  out  of  one  and 
one-half  inch — ^the  kind  desired  with  steel 
core.  We  agreed  to  accept  the  two  inch  ca- 
ble as  it  was  an  you  had  on  hand  at  that 
time,  but  it  was  to  be  shipped  at  once  so  as 
to  arrive  here  before  the  close  of  navlga- 
tim.  Now  we  liave  never  heard  a  wwd 
from  you  or  your  agent  Mr.  Abbott;  nor 
liave  we  seen  si^t  of  the  cable;  this  does  not 
look  good  to  OS  from  a  business  standpoint 
and  now  want  that  yon  shenld  ship  na  tbe 
two  cablee  <me  and  one-half  Inch  in  diame- 
ter aa  we  originally  wanted,  and  want  it 
shipped  by  May  25th,  via  Dawson,  so  as  to 
anive  here  on  first  steamw.  Hoping  yaa 
will  see  to  this  matter  at  onc^  we  remain, 
Truly  yours,  Joseph  H.  SmiOi,  Sec  ■  ZAcey 
Street  Bridge  Fund."  This  letter  was  re- 
c^ved  at  Seattle  on  March  8,  1907,  and  was 
answered  as  ftdlows:  "Jos.  H.  Smith,  Esq., 
Lacy  Street  Bridge  Fund,  Fairbanks,  Alas- 
ka— Dear  Sir:  We  beg  to  advise  yon  ^ut 
tbo  OTder  placed  by  you  will  leave  Seattle  on 
the  first  boat  sailing  for  Dawson.  We  ad- 
vised Mr.  AUMtt  by  cable  his  order  had 
been  received  too  lato  to  ship  last  fall.  We 
have  bad  the  material  In  stock  all  wlntn*, 
and  should  have  liked  very  much  to  have 
shipped  in  time  tor  your  requirements.  The 
condltlone  are  snch  however  It  waa  at»o- 
lutely  impoBslble  for  us  to  do  other  than  we 
have  done.  Thanking  for  the  order  and 
tnurtlnc  yon  wlU  receive  the  same  in  good 
order,  we  beg  to  remain.  Tours  very  tmly, 
John  A.  Boebllng's  Sons  Co.,  W.  F.  Bttibard- 
Bon,  Mgr.**  Instead  of  shipping  the  IH- 
Inch  cables  as  ordered,  the  plaintiff  shli^ted 
the  2%-lnch  cables,  whldi  arrived  at  Ghena, 
Alaska,  about  July  1,  1907.  Obena  Is  abont 
10  miles  distant  from  Fairbanks.  The  com- 
mittee refused  to  receive  the  larger  cables 
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at  tfaat  time,  and  refused  to  pay  the  freight 
thereon,  which  was  about  $400  In  excess  of 
what  the  freight  on  the  smaUer  cables  would 
have  been.  The  committee  thereupon  de- 
mended  of  the  bank  the  return  of  the  mon- 
ey deposited  therein.  The  cables  were  ner- 
&e  delivered  at  Fairbanks,  but  remained  In 
storage  at  Chena,  Alaska. 

It  is  clear  Qiat  the  plalntlfC  did  not  deIlT< 
er  the  2U-taich  cables  at  Fairbanks  In  the 
tall  of  1906.  These  cables  were  not  atalpped 
troca  SutUe  until  after  May  1. 1807.  Haice^ 
if  the  contract  was  that  the  large  cables 
should  be  dellvned  during  the  fall  of  1906, 
plaintiff  did  not  comply  with  the  terms  of 
Its  contract  The  letter  of  Mardi  17,  1907, 
from  the  defendant  to  the  plaintiff,  was  a 
clear  reeclsslou  of  the  order  for  the  2^-lncb 
cable  This  letter  stated:  "We  •  •  • 
now  want  that  you  ship  us  the  two  cables 
one  and  one-half  Inches  In  dlamet»  as  we 
originally  mnted  and  want  It  shipped  by 
May  25,  via  Dawson,  so  as  to  arrive  here  on 
the  first  ateamer."  In  answer  to  this  lettw 
no  mention  Is  made  of  the  fact  that  larger 
cables  would  be  shipped,  hut  it  was  stated: 
"We  b^  to  advise  you  that  the  order  placed 
by  you  will  leave  Seattle  on  the  let  boat 
sailing  for  Dawson.**  Upon  the  receipt 
this  lettnr  the  defendant  had  a  ri^t  to  as- 
sume that  the  smaller  cables  which  they  de- 
sired would  be  shipped.  If  the  contract  was 
for  delivery  of  the  larger  cables  at  Fairbanks 
during  the  year  1906^  the  committee  cer^ 
talnly  had  a  right  to  countermand  that  or- 
der when  such  cables  were  not  delivered  as 
agreed,  and  when  the  plaintiff  had  not  part- 
ed with  possession.  They  did  so  counter- 
mand the  order  on  March  17,  1907.  When 
the  larger  cables  were  shipped  in  1907  and 
arrived  at  Chena  within  10  miles  of  Fair- 
banks, the  interveners  were  also  within  their 
legal  rights  when  th^  refused  to  accept  the 
larger  cables  after  having  ordered  the  small- 
er ones. 

It  Is  argued  by  the  appellant  that  the 
terms  of  the  contract  between  the  appellant 
and  thQ  committee  were  stated  In  the  escrow 
agreement,  and  that  oral  evidence  was  not 
admissible  to  vary  or  contradict  this  agree- 
ment Under  the  terms  of  this  escrow  agree- 
ment the  $1,900  was  to  be  paid  to  the  appel- 
lant "on  arrival  of  material  at  Fairbanks." 
The  material  never  reached  Fairbanks.  It  Is 
still  at  Chena,  10  miles  distant  therefrom, 
Bo  far  as  tbe  record  In  this  case  shows.  This 
escrow  agreement  Is  silent  npon  tbe  size  of 
the  cables  and  npon  the  time  of  delivery. 
It  could  not  reasonably  be  contended  that, 
if  tbe  appellant  had  shipped  the  cables  so 
small  or  so  large  as  to  be  utterly  useless  to 
respondent,  appellant  could  still  recover  the 
prUe  agreed  upon.  It  Is  apparent  that  the 
size  of  these  cables  had  much  to  do  with 
fixing  the  price  and  the  freight  charges,  and 
that  this  was  a  material  part  of  the  contract 


of  sale;  It  Is  appamt  upcm  the  face  of 
this  writing  tiiat  It  was  only  fbr  the  purpose 
of  defining  the  nature  of  the  dept^t  and 
the  duties  (tf  the  bank  where  the  mon^  was 
deposited,  and  that  mcb  agreemmt  omtalned 
only  such  part  of  the  contract  of  sale  whicb 
had  theretofore  been  entered  into  betwem 
tbe  appellant  and  the  committee  as  was  nec- 
essary to  show  the  purpose  of  the  deposit 
and  the  duties  of  the  bank  with  refraence 
thA^o,  and  was  not  intended  to  contain 
all  tbe  terms  of  the  contract  of  sale.  Ths 
evldmce  clearly  shows  that  the  ctmtract  of 
sale  between  the  appellant  and  tiie  commit' 
tee  u  originally  made  rested  In  parol  It 
was  thentfore  susceptible  of  proof  by  paroL 
The  only  written  evidence  ot  the  terms  of 
the  contract  of  sale  is  what  appears  In  tlw 
escrow  agreement  and  the  letters  above 
copied,  whldi  were  all  written  aftor  the  con- 
tract was  made.  These  writings  do  not  vary 
the  terms  of  the  contract  as  relied  upon  by 
the  respondents,  and  there  was  no  attempt 
to  vary  or  contradict  these  writings  by  pared. 
We  are  satisfied  from  the  evidence  that  the 
appellant  failed  to  deliver  the  goods  within 
the  time  or  of  tiie  size  agreed  upon,  ai^  that 
the  trial  court  found  porrectly  upon  these 
points. 

It  is  argued  that  the  court  erred  in  allow- 
ing $40  as  costs  of  taking  certain  deposlttons. 
It  appears  affidavit  to  tlie  cost  bill  that 
$100  was  actually  expoided  thwefOr.  We 
find  nothing  in  the  record  to  Indicate  that 
the  sum  allowed  by  the  court  was  not  the 
necessary  expense  of  taking  Ihe  deposiUons, 
and  must  therefore  decline  to  disturb  this 
enter. 

No  error  appearing  in  the  record,  the  judg> 
meat  Is  affirmed,  with  costs  to  the  respondent 
Interveners  and  also  to  the  respondent  bank. 

RUDKIN,  a  J.,  and  DUNBAB,  PARKER, 
and  GROW,  JJ.,  concur. 


(U  Vuh.  U4) 

McMillan  et  ai.  t.  wright. 

(Supreme  Court  ot  Washington.  Nov.  80,  1900.) 

1.  Public  Lands  ({  135*)  —  AsGionuBRT  of 

Rights — Evidence. 

Evideuce  held  to  show  that,  under  an  agree- 
meot,  a  person  filing  on  public  land  was  to  aa- 
sign  a  part  of  the  land  to  the  other  after  the 
reQuired  improTements  had  been  made,  and  he 
had  obtained  a  clear  title  by  final  proof  and 
patent,  and  not  that  he  was  to  transfer  his 
rights  as  entrymau. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  360;  Dec.  Dig.  {  135.*] 

2.  Pdblic  Lands  (§  139*)— Arid  Lawd9— 
contbacra  against  public  poliot. 

The  Carey  act  (Act  Aug.  18,  1894.  c.  301, 
S  4.  23  Stat  422  [U.  S.  Comp.  St.  1901,  p. 
1554])  authorizes  the  Secretary  of  the  Interior 
to  grant  to  public  land  states  arid  land  for 
settleaeot  by  actual  settlers,  and  that  as  fast 
as  any  state  furnishes  proof  that  any  of  the 
lands  ere  irrigated  and  occupied  by  actual  set- 
tlers patents  shall  be  issued  to  the  state  or  ite 
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assigns  for  snch  lands.  The  lam  of  Idaho  pro- 
vide that  anv  cUizeu  maT  apply  under  oath 
for  Buch  land  setting  Coru  that  he  desirei  it 
for  actual  settlement,  and*  after  making  certain 
improvcmeDtfl,  shall  make  final  proof  under  oath 
that  he  has  entered  the  land  for  bis  sole  benefit. 
Held,  that  only  actual  settlers  are  entitled  to 
obtain  land  under  the  statutes  and  an  oral 
agreement  between  an  entryman  and  another 
that  the  entryman  should  file  on  andi  land,  and 
ahoald,  after  obtaining  legal  title,  convey  40 
acres  thereof  to  the  other  person,  wonld  be  In- 
valid as  against  public  policy,  and  not  specifical- 
ly enforceable. 

[Ed.  Note.— For  other  casea,  see  Public  Lands, 
CenL  Dig.  H  871-878;  Dee.  IHg.  |  189.*] 

8.  Sraczno  pEBroBiuzrcx  (|  {%*)— GoirruoTs 
Enforckabu. 

Where  parties  have  in  their  ignorance  made 
ft  contract  not  specifically  enforceable  because 
faiTaHd  a«  againit  public  policy,  equity  will  not 
make  and  enfonw  a  new  and  valla  contract  tbr 
them. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Sfi  17&-176;  Dec.  Dig.  B 
65.*] 

4.  -SPEOmO  PlSFOBUANOI  (|  117*)  —  CON- 
TBAOTS  Elf¥OBCKA.BLK— ALUBGATION— PnOOr. 
A  person  seeking  specific  performance  of  an 
alleged  contract  of  defendant  to  convey  his 
rights  as  entryman  on  public  land,  after  piOTinc 
a  contract  to  convey  part  of  the  land,  after 
defendant  bad  made  final  pxoot  wblen  waa 
illegal,  could  not  procnra  enforcement  vl  tht 
contract  alleged. 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance, Gent  Dig.  f  380;  Dee.  Dig.  I  117.*] 

6.  SPTCinO  PEBFOUUNOB  <|  102*)— ACRONB. 

An  action  to  establish  a  trust  in  40  acres 
of  land  alleged  to  be  part  of  public  land  on 
which  defendant  had  entered  under  an  agree- 
ment with  plaintiff  to  assign  his  rights  aa  entry- 
man  to  that  part  to  plamtlfF  in  consideration 
of  payment  of  part  of  the  expenses  Is  an  action 
for  specific  peirormance  of  the  contract. 

[Ed,  Note.— For  other  cases,  see  Specific  Pei^ 
formauce.  Cent  Dig.  8  318 ;  Dec.  Dig.  S  102.*] 

6.  Specific  Perforicarce  (8  29*>— Contbaotb 

En  FOBCEABLE— DeFINITEN  EB8. 

A  contract  for  the  sale  of  a  part  only  of  a 
tract  of  land  which  fails  to  designate  the  spe- 
cific portion  to  be  conveyed  Is  too  indefinite  to 
be  specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fbrmance,  Cent  Dig.  S  75;   Dec.  Dig.  fi  20.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  CllCford,  Judge. 

Action  by  A.  R.  McMillan  and  E.  E.  Mc- 
Millan against  C.  B.  Wright  to  establish  a 
trust  In  and  to  40  acres  of  land,  and  com- 
pel ft  conveyance  thereof.  From  a  decree  In 
plaintiffs*  favor  tbe  defendant  has  appealed. 
BeverBed. 

Homo'  F.  NorrlB  and  T.  W.  Hammond, 
for  appellant   Quy  Cox,  Mr  respondents. 

GROW,  J.  The  respondents  slleged  that 
In  AngOBt,  1807,  th^  and  appellant  became 
Interested  in  arid  lands  In  Idaho,  and  agreed 
that  appellant,  for  the  benefit  of  respondents 
and  himself,  should  file  upon  160  seres  In  an 
Irrigation  district  formed  under  the  Carey 
ftct;  that  respondents  were  to  meet  one^ 
fonrtli  of  all  expeaaea  and  one-fonrtb  of  the 
payments  for  the  land  and  water  rights; 


that,  as  soon  as  tbe  entry  had  been  perfected 
and  water  rights  secured,  appellant  was  to 
execnte  to  respondents  an  assignment  of 
his  rights  as  original  entryman  for  40  acres 
of  the  land  with  appnrtenant  water  rights; 
that  In  parsnance  of  the  agreement  respond- 
ents advanced  funds  to  appellant,  who  nsed 
the  same  In  filing  on  IflO  acres,  In  securing 
water  rights,  and  in  making  the  first  pay- 
ments; that,  appellant  afterwards  tendered 
to  respondents  the  money  they  had  advanc- 
ed, which  they  refused;  that  they  are  en- 
titled to  an  aa^gnment  of  appellant's  Inter- 
est as  entryman  In  and  to  40  acres  of  the 
land,  and  the  water  rights  therefor;  and 
that  tiie  appellant  has  refused  to  assign  or 
convey  tiie  same.  Tbe  complaint  contains 
other  allegationB  not  material  to  our  present 
conslderatioEn.  Answering,  the  appellant  ad- 
mitted ttiat  he  had  filed  on  tine  land,  bnt  de* 
nled  tbe  making  of  the  alleged  contract 

The  only  wltnesB  on  the  trial  ms  Et.  B. 
McMillan.  From  bis  evidence  it  in  Bnb< 
stance^  appeared  that  by  an  oral  agreonent 
It  was  sttpidated  that  appellant  was  to  at- 
tend a  drawing  for  arid  lands  In  Ibe  state 
of  Idaho;  that  If  soccessfnl,  be  was  to  file 
upon  100  acres,  secure  water  rights,  nse 
mon^  advanced  by  re«<mdent8  as  part  pay- 
moit  in  80  doing,  and,  when  be  obtained  a 
good  tlUe,  convey  40  acres  tbraeof  to  re- 
spondents. He  testified  In  part  as  fellows: 
"Q.  Before  Mr.  Wri^t  went  there,  was 
there  any  understanding  betweoi  yon  and 
him  as  to  when  yon  were  to  receive  your 
proportion  of  tbe  land?  A.  We  always  un- 
derstood that  we  were  to  get  a  dear  title 
to  tbe  land  just  as  soon  as  be  got  it  The 
Court:  Tbat  is  as  yon  understood  it?  A. 
He  promised  to  give  us  clear  title  to  the 
land  as  soon  as  lie  was  legally  able  to  do 
It.  Did  you  understand  at  that  time 
when  you  were  to  get  your  deed  or  what  it 
would  be  necessary  for  you  to  do  hef<ve  you 
got  a  dear  title  to  the  land?  A.  He  said 
we  would  have  to  Improve  at  least  one«tgbth 
of  the  land  before  we  could  get  clear  title  to 
it—a  certain  portion  of  it"  From  this  evi- 
dence It  is  manifest  that  no  assignment  or 
conv^ance  was  to  be  made  by  appellant  im- 
tii  the  Improvements  had  been  made,  and 
he  had  obtained  a  clear  tittle  by  final  proof 
and  patent  It  fails  to  support  tbe  allega* 
tlons  or  theory  of  the  complaint  that  appel- 
lant contracted  to  transrer  his  rights  as  m- 
tryman  In  and  to  forty  aoes  befwe  making 
final  proof  or  obtaining  clear  title.  Tbe 
law  of  Idaho  Is  In  part  jtleaded  by  respond- 
ents In  their  complaint  In  the  fdlowing  lan- 
guage, and  admitted  by  the  q)pellant: 

"Tbat  it  is  provided  by  the  laws  of  tbe 
state  of  Idahoi  among  other  things,  aa  fol- 
lows:— 

"(1)  That  the  stiection,  management  and 
disposal  of  tbe  lands  granted  to  the  state 
pursuant  to  the  Gftrey  law  shall  be  vested  In 
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tbe  state  board  af  land  commta8l<«en  wbo 
are  anthorized  to  make  anch  mtee  and  Kg- 
nlatlona  as  may  be  necesaary  In  order  to 
carry  out  the  purposes  of  tbe  act;  tbat  any 
dtlsen  may  make  application  undw  oatb 
to  the  board  to  enter  any  of  tte  said  land 
In  an  amount  not  to  exceed  one  hundred 
fllxly  0-60)  acres  for  any  one  person.  The  ap- 
plicant is  required  to  set  ftfrth  that  the  per- 
son desiring  to  make  sndti  entry  does  so  tor 
the  purpose  of  actual  reclamation,  cultiTa- 
tton  and  settlement  In  accordance  with  the 
act  of  Congress,  and  the  laws  of  this  state 
relating  Uiereto.  •   •  • 

"(2)  Tbat  within  one  year  after  he  shall  be 
notified  that  water  Is  ready  to  be  famished 
for  Irrigating  the  land,  the  settler  shall  col- 
tivate  and  reclaim  not  less  than  one-six- 
te«ith  part  of  the  land  tillable  and 

within  two  yeara  after  the  said  notice,  the 
settler  shall  have  actually  irrigated  and  cul- 
tivated not  less  than  one  eighth  (H)  of  the 
land  filed  upon  and  within  three  years  after 
the  date  of  sndi  notice,  the  settler  shall 
make  final  proof  of  reclamation,  settlement 
or  occupation  In  substance  as  required  by  the 
torm  set  out  herelnbelow.** 

Then  follows  a  blank  form  of  affidavit  to 
be  filed  by  ttie  entryman  In  making  final 
proof  and  obtaining  title,  in  which  -under 
oath  he  states:  'That  I  entered  this  land 
for  my  sole  benefit" 

The  appellant  contends  that  this  Is  an  ac- 
tion for  the  specific  performance  of  an  oral 
contract  to  convey  lands;  that  the  contract 
disclosed  by  tbe  evidence  of  the  reqtondent 
B.  B.  McMillan  was  against  public  policy, 
and  cannot  be  enforced:  that  It  Is  the  man- 
ifest Intention  of  the  federal  and  Idaho  laws 
that  actual  settlers  only  shall  be  permitted 
to  obtain  tbe  benefits  of  the  Carey  act,  and 
chat  an  entryman's  appllcati<ni  to  purchase 
should  be  for  his  own  aci9  use  and  benefit 
Tbe  federal  statute  (Act  Aug.  18,  1894.  c 
301.  I  4,  2S  Stat  422  [U.  8.  Comp.  St  1901, 
p.  1S54])  provides:  "That  to  aid  the  public 
land  states  in  the  reclamation  of  the  desert 
lands  tbCTein,  and  the  settlement,  cultiva- 
tion add  sale  thereof  in  small  tracts  to  actu- 
al settlers,  the  Secretary  of  the  Interior 
*  •  •  is  authorized  •  •  •  to  donate, 
grant  and  patent  to  the  state  not  exceeding 
1,000,009  acres  In  each  state,  as  the  state 
may  cause  to  be  Irrigated,  reclaimed,  occu- 
pied, and  not  less  than  20  acres  of  each  160 
acres  cultivated  by  actual  settlers.  •  •  * 
As  fast  as  any  stete  may  furnish  satlsfacto* 
ry  proof  •  •  •  tiiat  any  of  said  lands  are 
irrigated,  reclaimed  and  occupied  by  actual 
settlers,  patents  shall  be  Issued  to  the  state 
or  Its  assigns  for  said  lands  so  reclaimed 
and  setUed.  •  •  ***  It  Is 'manifest  from 
the  fedmil  and  Idaho  laws  that  the  lands 
were  to  be  granted  to  actual  settlers  only, 
and  titiat,  before  a  settler  could  make  final 
proof  and  obtain  title  by  a  patent  from  tbe 
state  of  Idaho,  he  would  be  compelled  to 
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make  oaUi  that  he  had  re^ed  on  the  tract, 
and  that  he  bad  entned  the  land  for  his 
sole  use  and  benefit  If  the  contract  provfoi 
by  the  evidence  of  tiie  respondent  SL  B.  Mc^ 
Mlllan  be  specifically  enforced,  the  appellant 
will,  by  the  decree  of  a  court  of  equity,  be 
compelled  to  commit  an  act  ct  perjury  In 
taking  the  required  oath  when  making  final 
proof.  He  must  ouike  an  affidavit  stating 
that  he  had  altered  the  160  acres  for  his 
sole  use  and  benefit  when,  if  El.  B.  McMil- 
lan's statement  be  true,  he  in  fact  entered 
40  acres  thraeof  fw  the  use  and  bmeflt  of 
the  respondmts,  or  In  trust  for  them.  Ap- 
pellant In  his  answer  denied  the  making  of 
any  contract  end  now  contends  that  the 
oral  agreement  shown  by  tbe  evidence  of  the 
respondent  B.  B.  McMillan  Is  so  manlfestiy 
tainted  with  fraud,  and  so  clearly  contem- 
plates an  act  of  p«Jm7  that  It  will  not  be 
enforced  by  the  decree  of  any  court  of  eq- 
uity. This  contention  must  be  sustained. 
Moore  t.  Uoore^  180  Cal.  IID,  fiS  Pu& 
80  Am.  St  Bep.  78;  McGregor  v.  Dtmelly, 
67  CaL  1^  7  Pac.  4^;  Sine  t.  Turner,  27 
Or.  866,  41  Pac.  064;  McCrillls  v.  Go^,  81 
Fla.  100,  12  South.  643;  Fleischer  v.  Plelscb- 
er.  11  N.  D.  221.  01  N.  W.  KL;  MeUlson  T. 
Allen*  80  Kan.  88%  2  Pac-  97;  Anderson  v. 
Garklna.  IS&U.  S.483»10SapiOt906,84 
L.  Ed.  272. 

In  Sine  v.  Tomo',  sn^,  the  court  said: 
"And,  again,  it  seems  to  us  tiie  cimtract  is 
In  violation  of  the  manifest  theory  of  the 
act  <xr  1885,  whldi  is  tiiat  the  land  should  be 
sold  only  to  bidders  desiring  it  for  tiielr  own 
exclusive  use  and  occupation.  It  requires 
each  purdiaser  to  make  oatb  or  affirmation 
*at  the  time  ct  making  his  purchase,  that  he 
is  purdiasing  the  land  for  his  own  use  and 
occupation,  and  not  for  cur  <m  account  of  or 
at  the  solicitation  of  anotha-,  and  tbat  he 
has  made  no  contract  wherein  the  title  ^all 
directly  Inure  to  the  benefit  of  another;'  and 
befbre  patent  shall  issuer  he  is  required  to 
make  *Batlsfact(n7  proof  tiiat  be  has  resided 
up<m  the  lands  purchased  at  least  <me  year 
and  has  reduced  at  least  twenty-five  acres 
to  cultivation.'  These  provisions  clearly  in- 
dicate the  policy  of  the  government  to  dis- 
pose of  the  lands  for  the  actual  use  and  oc- 
cupation of  the  purchaser,  and  not  for  spec- 
ulative purposes;  and,  while  it  may  be  true 
tbat  the  act  contains  no  express  prohibition 
against  a  contract  of  alienation  made  before 
the  purchase,  yet  it  cannot  be  consummated 
In  such  case  without  perjury,  and  the  courts 
have  uniformly,  aind  irith  one  voice,  dedared 
that  a  court  of  equity  will  have  nothing  to 
do  with  the  enforcement  of  a  contract  which 
can  only  be  carried  out  by  perjury,  and 
which  was  entered  into  in  defiance  of  tbe 
clearly  expressed  will  of  the  goverument" 
In  Malison  T.  Allen,  supra,  Brewer,  J., 
said:  "  •  •  •  That  a  contract  whose  con- 
summation necessarily  rests  on  perjury  is 
Illegal;  that  both  purchaser  and  vendor  are 
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parties  to  tiw  -wrong;  and  that  oonrts  refuse 
to  «nft>rce  Boch  a-ccmtract,  not  tnm  any  re- 
gard to  tbe  vendor,  but  from  motlTea  of 
public  policy;  and,  finally,  that  conrta  of  eg- 
nl^  have  always  eKrdaed  a  dtacretton  in 
enforcing  the  apedflc  performance  of  con- 
tractB  to  omTey,  and  that  It  would  be 
strange  Indeed  if  a  court  of  eqni^  l«it  IbB 
aid  to  enforce  the  perftnmance  of  a  contract 
ftranded  upcm  perjuty,  and  entered  Into  in 
deOanoe  of  a  clearly  expressed  will  of  the 
goremment"  Xhe  re^Kindento  in  their  brtof 
seem  to  appreciate  the  force  of  these  anthor- 
itlea,  bat  eeek  to  avoid  their  application  by 
mafcing  toe  following  suggestion:  "The  evl- 
dmce  was  that  appellant  promiKd  to  give 
re«pondento  clear  tltl?  to  the  40  acres  u 
soon  as  he  was  legally  able  to  do  so.  Tb» 
parties  at  the  time  tbe  agreonent  was  made 
did  not  know  the  requlremeirts  of  the  Idaho 
law.  It  is  clear  tliat  ^ipellant  could  not 
make  a  contract  to  prove  up  for  respond- 
ents, since  to  do  BO  would  make  it  necessary 
ftnr  him  to  swear  falsely.  He  can  legally, 
by  deed  of  assignment,  transfer  his  Interest 
In  40  acres  now  and  give  respondents  tiear 
title  to  so  far  as  he  Is  concmied.  Before 
the  reqwndoitB  can  secure  a  patent,  they 
most  become  residents  and  reclaim  a  part  of 
the  land."  Tbe  difficulty  with  this  conten- 
tion is  that  it  seems  to  rest  upon  toe  un- 
warranted assnmption  that  a  court  of  equity 
to  afFord  relief  will  make  and  enforce  a  new, 
valid,  and  unobJertKmable  contract  because 
It  cannot  mforce  the  tovalld  one,  i^lch  In 
flielr  ignwance  of  the  law  the  parties  thon- 
selves  hsd  actaally  made.  It  also  assumes 
that  the  appellant  may  allege  one  oontnc^ 
prove  anotoo',  and  secnre  an  enforcement  of 
the  one  alleged,  because  toe  one  proven  Is 
tovalld  as  against  public  poUcr,  and  unen- 
fweeable. 

The  evidence  ^odnced  mton  the  trial  In 
so  tar  as  it  tends  to  sustain  any  contract 
whatever  discloses  one  for  the  conveyance  of 
land  after  the  appelant  had  hlmatif  obtato- 
ed  the  l^cal  title,  and  the  appellant  is  ear- 
ned in  his  contention  that  tola  action  Is  one 
for  spedflc  pofonnance.  If  there  were  no 
other  reason,  toe  contract  could  not  be  Rpe- 
dflcally  enforced,  because  no  definite  de- 
scription of  toe  particular  40  acres  to  be 
conveyed  has  been  prov»i  or  shown,  in 
fkct;  it  is  not  fixed  in  toe  decree  but  is  to 
be  bereaftor  determtoed.  It  is  elemoitety 
that  a  contract  for  toe  sale  or  conveyance  of 
a  part  only  of  a  tract  of  land,  which  falls  to 
designate  toe  specific  portion  to  be  conveyed, 
is  too  Indtfnlto  to  be  toe  basis  of  decree  for 
qtedflc  performance. 

The  Judgment  is  reversed,  and  toe  cause 
remanded,  wito  lnstractt<ms  to  dismiss  toe 
action. 

BTTDEIN,  a  J.,  and  DUNBAB,  MOUNT, 
and  PARKEB,  33^  concur. 


(B6  Wub.  74t 
PALMBB  et  ux.  PETTERSON. 

(Sapreme  Court  of  Washington.  Nov.  24. 1909.> 

1.  JUBT  a  14*)— Jxmt  TBIAI^BlOHT— E:QUI- 
lABLB  ACTIONS. 

,  An  action  by  toe  owners  of  tide  lands  to 
en^olu  defendants  from  entering  npon  tlie  lands, 
beinr  of  equitable  cognizance,  was  properly 
tried  by  the  court ;  B&llinger's  Ann.  Codes  « 
St  I  ^66  (Pierce's  Code,  f  358).  requiring  an 
isfltie  of  law  to  be  tried  by  the  court,  and  section 
4967  reqniring  issneB  of  fact  in  an  action  tO' 
recover  money  only,  or  specific  realty  or  per- 
sonalty, to  be  tried  by  a  jury  unless  waived,  etc 

[Ed.  Note.— For  other  cases,  see  Jnv,  OeaL 
Dig.  §8  77-70;  Dec.  Dig.  {  14.*] 

2.  NaVIOABLB  WATBBa  (}  87*)— CORVKTANOB 

BY  Statb  or  TiDi  Lauds— OoNOLUBivBinGBS 
or  Desd. 

In  an  action  by  the  owner  of  tide  lands, 
whose  deed  was  absolute  in  form,  hut  provided 
for  a  reversion  to  the  state  if  the  lands  were- 
used  for  any  purpose  other  than  the  cultivation 
of  oysters,  to  enjoin  defendant  from  trespassing 
thereon,  the  deed  was  admissible  without  proor 
of  compliance  by  plaintiff  with  its  conditions; 
the  deed  not  being  open  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |  209;  Dec  Dig.  8  87.*] 

3.  Navigable  Watebs  (8  37*)— Intebfkhencb 
BY  Statb— OwNBBSHiP  or  Tide  Lands. 

A  conveyance  by  the  state  of  tide  lands 
does  not  substantially  impair  the  public's  inter- 
est in  tbe  navigable  waters  of  toe  state,  and  is- 
valid. 

WBd.  Note.— For  other  caseiL  see  Navigable 
BtetB,  Gent  Dig.  U  201,  208;  Dee:  &g.  | 
ST.*] 

4  GOMUBBCB  (8  48*>— IHTEBSTATB  OOHHBBan 

— Intebfebbncb  bt  Statb— Convktanob  or 

Tide  Lands. 

The  conveyance  by  the  state  of  tide  lands 
within  its  boundaries  does  not  interfere  wito 
interstate  and  foreign  commerce. 

[Eld.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  8S  3S,  37 ;  Dec.  Dig.  8 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County;  JtAn  B.  Yakey* 
Judge. 

Action  by  B.  B.  Palmer  and  wife  against 

A.  Peterson.  From  a  Judgment  for  plalntllfB,. 
defendant  appeals.  Affirmed. 

Bevelle,  Bevelle  A  Revelle,  for  appellant 

B.  B.  Palmer,  fw  respondents. 

BUDKIN,  a  J.  The  platotUEs  are  toe 
owners  oi  certain  tide  lands  of  toe  second, 
class  to  Kitsap  county  wbl<^  form  an  arm 
of  Fuget  Sound,  and  are  covered  and  ona>v- 
ered  by  the  flow  and  ebb  ot  toe  tld&  The 
lands  are  snltoble  for  toe  cultivation  of  oys- 
ters, and  were  conveyed  by  toe  atete  to  toe 
predecessor  to  toterest  of  the  platotlffs,  imder 
toe  provisions  of  tbe  acte  relating  to  toe 
purchase  and  sale  of  oyster  lauds.  Laws 
1895,  pp.  36-^,  c  24.  The  state  deed  is  ab- 
solute to  tona,  aside  from  a  pro^lon  tor  a 
reversion  to  case  toe  lands  are  abandoned  or 
used  tor  any  purpose  otoer  than  the  eultiva- 
tbm  of  oysters.  Tbe  presmt  actitm  was  to- 
stitoted  to  restrain  toe  defendant,  bis  agmts,. 
servants,  and  employes  from  entering  upon 
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or  passing  over  the  tide  laoda  In  question, 
either  npoa  foot  or  by  boat,  or  other  water- 
craft,  and  for  damages.  From  a  Judgment  In 
favor  of  the  plaintiffs  according  to  the  prayer 
of  their  complaint,  this  appeal  is  prosecuted. 

The  first  error  assigned  1b  the  denial  of  a 
trial  by  Jury.  The  action  was  of  equitable 
cognizance,  and  was  properly  triable  by  the 
court.  BalUnger's  Ann.  Codes  &  St.  §§  4966- 
4967;  Sequim  Bay  Canning  Co.  v.  Bugge,  49 
Wash.  127,  94  Fac.  922.  The  admission  of  the 
state  deed  in  evidence  without  proof  of  com- 
pliance with  the  provisions  of  the  statute  pur- 
suant to  which  the  deed  was  given  Is  next  as- 
signed as  error.  There  was  no  error  In  this 
ruling.  Welsh  v.  Callvert,  34  Wash.  3Sf>,  75 
Pac.  871.  and  cases  cited. 

Zt  is  lastly  contended  that.  Inasmuch  as 
the  tide  lands  In  controversy  are  covered  by 
water  to  a  depth  of  seven  or  eight  feet  at 
high  tide,  such  waters  are  navigable,  and  the 
appellant  has  a  lawful  right  to  pass  over 
the  same,  notwithstanding  the  title  of  the 
respondent&  This  contention  cannot  be  sus- 
tained. The  state  deed  Is  absolute  in  form, 
and  carries  with  it  the  right  to  the  exclusive 
possession  and  enjoyment  of  the  lands  grant- 
ed, if  such  a  grant  was  within  the  competen- 
cy of  the  state;  and  that  such  grant  was 
within  the  competency  of  the  state  cannot 
at  this  late  day  be  controverted.  The  na- 
ture of  the  sta,te's  title  to  tide  lands  has  so 
often  been  cousldered  by  this  court,  and  by 
the  Supreme  Court  of  the  United  States,  that 
the  question  should  be  considered  at  rest 
In  Illinois  Central  By.  Co.  Illinois,  146  17. 
S.  388,  13  Sup.  Ct  111  (36  L.  Ed.  1018)  the 
court  said:  **It  is  the  settled  law  of  this 
country  that  the  ownership  of  and  dominion 
and  sovereignty  over  lands  covered  by  tide 
waters  within  the  limits  of  the  several  states 
belong  to  the  respective  states  within  whldi 
they  are  found  with  the  consequent  right  to 
use  or  dispose  of  any  portion  thereof,  when 
that  can  be  done  without  substantial  impair- 
ment of  the  Interest  of  the  public  in  the  wa- 
ters, and  subject  always  to  the  paramount 
right  of  Congress  to  control  their  navigation 
BO  far  as  may  be  necessary  for  the  regula- 
tion of  commerce  with  foreign  nations  and 
among  the  states.  This  doctrine  has  been 
often  announced  by  this  court,  and  Is  not 
questioned  by  counsel  of  any  of  the  parties." 
See,  also,  Elsenbach  t.  Hatfield,  2  Wash.  St. 
244,  20  Pac.  539,  12  L.  R.  A.  632;  Lownsdale 
T.  Grays  Harbor  Boom  Co.,  103  Pac.  833; 
1  Fambam  on  Waters  and  Water  Rights,  I 
43.  The  conveyance  by  the  state  of  tide 
lands  covered  and  uncovered  by  the  flow  and 
ebb  of  the  tide  is  not  a  substantial  Impair- 
ment of  the  Interest  of  the  public  In  the  navi- 
gable waters  of  the  state,  and  does  not  inter- 
fere with  the  paramount  right  of  Congress  to 
regulate  commerce  with  foreign  nations  and 
among  tin  sereral  states.  Wilson  t.  Blacdc 
Blnl  (  'reck  Marsh  Co.,  2  Pet  245,  7  L.  Ed. 
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412;  BolBa  Land  Co.  r.  Burdlcfc,  151  C9al. 
254,  90  Pac.  582.  12  U  B.  A.  (N.  a)  275. 
Judgment  affirmed. 

GROW.  MOUNT,  PARKBB,  and  DUN- 
BAB,  33h  concur. 

'  0  Oki.  Or.  ue> 

Bz  parte  FOWLER. 
(Orhnlnal  Court  of  Appeals  of  Oklahoma.  Nor. 
22,  1909.) 

1.  Habeas  Cobpds  (|  30*>— Scope  ot  Wbit— 
CowTEMPT— Review  . 

The  Crimina]  Court  of  Appeals  will  Inter- 
fere on  habeas  corpus  in  contempt  proceedings 
only  when  it  clearly  appears  that  the  action  ot 
the  lower  court  punishing  for  a  contempt  was 
without  authority  of  law  and  absolutely  void, 
because  snch  court  bad  no  jurisdiction  ot  the 
subject-matter  or  Oie  paitT,  or  was  wholly  with- 
out power  to  issue  the  order  ot  commitment. 

[Ed.  Note^For  other  easea,  see  Habeas  Cop- 
pus,  Gent.  Dig.  |  29;  Dee.  Dig.  I  8a«J 

2.  Habeas  Gobpub  (8  30*)— Jubisdictiow. 

If  the  court  has  authority  to  grant  the  tern* 
porary  injunction,  no  matter  what  irregularities 
may  attend  the  granting  thereof,  or  however 
erroneously  the  court  may  have  acted  In  grant- 
ing it,  BO  long  as  the  injunction  exists,  it  must 
be  obeyed,  and  a  commitment  for  contempt  for 
a  violation  thereof  will  not  be  reviewed  on 
habeas  corpus. 

[Ed.  Note.— For  otlieT  eases,  see  Habeas  Cor- 
pus. Gent  Dig.  <  29;  Dm:.  Dig.  1  30.*] 

3.  GouBTB  <{  240%*)— CnuiNAx.  Coun  or 
Appeals— J  uBiSDicnon—GonTBiiPT. 

The  Criminal  Court  of  Appeals,  having  no 
authority  to  review  on  error  or  appeal,  the  judg- 
ments of  the  district  and  count;  courts  of  the 
state  in  civil  actions,  will  not  review  on  habeas 
corpus  the  legality  of  the  detention  of  a  party 
to  a  civil  action,  who  has  been  committed  for 
a  contempt  Of  court,  arising  In  said  cause, 
where  the  petitioner  avets  he  was  denied  the 
ri^ht  of  appeal,  as  such  matteis  are  properly 
within  the  jurisdiction  of  the  Supreme  Court  in 
the  exercise  of  Its  appellate  jurisdiction  in  civil 
cases  and  ita  general  superintending  control  over 
all  Inferior  courta. 

lEd.  Note.— For  other  cases,  see  Courts  Ds& 
Dig.  I  240%.*] 

(Syllabus  by  the  Court) 

Application  by  Bert  FowIot  for  a  writ  at 
halwas  corpus  to  review  bis  commitment 
for  contempt  In  Tlolatlng  an  injunction  re- 
straining petitioner  and  another  from  mali^ 
talnlng  a  liquor  nuisance.   Writ  denied. 

This  is  an  application  to  this  court  for  a 
writ  of  habeas  corpus  to  relieve  the  peti- 
tioner, Bert  Fowler,  from  the  custody  of 
Hiram  Stephens,  sheriff  of  Rogers  county. 

The  amended  petition  sets  out  with  par- 
ticularity the  proceedings  In  the  district 
court  of  Rogers  county  and  has  annexed  to 
it  as  an  exhibit  the  pleadings  and  proceed- 
ings In  an  action  commenced  on  the  rela- 
tion of  William  H.  Hall,  as  county  attorney 
of  Rogers  county,  before  the  district  court 
of  said  county  bi  the  name  of  the  state  of 
Oklahoma,  wherein  Bert  Fowler  and  Joha 
Sharp  are  defendants.  The  petition  In  said 
action  alleges,  in  substance,  that  a  liquor 
nuisance  was  being  maintained  by  said  de- 
fendants. In  a  bride  building  in  the  town  of 
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Chelsea,  Rogers  conDt:^.  In  tbe  prayer  of 
Bald  petition,  among  other  things,  the  fol- 
lowing relief  ts  prayed  for:  That  In  the 
meantime  the  said  defendants  may  be  en> 
Joined  nntll  the  farther  order  of  the  court 
of  keeping  open,  or  permitting  to  be  open, 
tbe  said  building  In  the  town  of  Chelsea, 
and  from  selling,  bartering,  or  giving  away, 
and  from  keeping  for  sale,  barter,  or  gift, 
or  use  In  or  about  said  premises  any  beer, 
ale,  wines,  or  other  intoxicating  liquors. 
Pursuant  to  said  prayer,  and  on  the  applica- 
tion made  by  the  said  county  attorney,  to 
the  Honorable  T.  Ia  Brown,  judge  of  said 
dtetrlct  court,  at  chambers,  an  order  was 
made  and  entered  in  said  cause  on  tiie  15th 
day  of  May,  1900,  whereby  It  was  ordered, 
adjudged,  and  decreed  "that  said  defend- 
ants, and  each  of  them,  their  serrants  or 
agents,  be,  and  they  are  hereby,  restrained 
and  enjoined  from  keeping  cr  permitting 
to  be  open  the  rooms  on  the  first  floor  of 
tbe  building  in  the  town  of  Chelsea,  and 
from  selling,  bartering,  or  giving  away,  and 
tnm  keeping  tot  sale,  barter,  or  ^ft,  or  de- 
Uvery  In  and  about  said  pmnlaes  any  beer, 
ale,  Trine,  or  any  spirituous;  vinous,  fer- 
mented, or  other  Intoxicating  Uqnon,  and 
that  the  sheriff  shot  tip  said  building  and 
abate  said  nuisance  vntU  judgment  In  tlils 
■nit,  or  nntll  the  farther  order  of  the  coart" 
The  defendants  entered  a  general  appear^ 
ance  In  said  cause  by  tiling  therein  their 
motion  to  dissolve  said  temporary  injunc- 
tion, which  said  motion  was  heard  by  the 
judge  of  said  court,  at  chambers,  and  there* 
upon  said  order  was  modified  by  an  order* 
the  material  portion  of  which  is  as  follows: 
"It  is  therefore  o^ered,  adjudged,  and  de- 
creed by  the  court  that  said  defendants,  and 
each  of  them,  their  servants,  agmts,  and 
employes,  be^  and  tliey  are,  berel^  enjoin- 
ed and  restrained  from  keepliv  or  permit- 
ting to  be  kept  on  tlie  first  floor  of  the  build- 
ing located  on  Lots  5  and  In  Blocik  40;  in 
the  town  of  Chelsea,  Rogers  county,  Okl. 
and  from  Belling,  bartering,  giving  away, 
and  from  keeping  for  sale,  barter,  or  d^lv- 
ery  in  any  manner  In  and  abont  said  prem- 
ises any  beer,  ale^  wine,  spirituous,  vinous, 
fermented,  or  other  intoxicating  liquors,  and 
fM>m  permitting  such  liquors  to  be  sold, 
bartwed,  or  given  away,  or  kept  for  sale, 
barter,  or  ^ft,  or  delivery  In  any  manner 
In  and  about  said  premises,  and  that  said 
defendants  are  hereto  restrained  and  en- 
joined from  allowing  any  kinds  or  character 
of  intoxicating  liquors  whatsoever  to  be 
kept,  stored,  sold,  bartered,  or  given  away 
about  the  said  premises,  and  they  are  there- 
fore restrained  and  «ijolned  from  permit- 
ting crowds  of  persons  to  assemble  In  and 
abont  said  premises,  or  to  become  bolster- 
cos^  or  to  use  loud  talk  In  or  about  said 
premises,  and  are  restrained  and  enjoined 
tnm  committing  any  act  that  Is  offensive,  in- 
decent or  Improper  in  and  about  said  premis- 
es, or  permitting  any  other  person  to  commit 
any  of  said  offenses,  or  permitting  any  per- 


.  son  to  drink  any  intoxicating  liquors  about 
,  said  prefnlses,  and  the  sheriff  of  this  coimty 
Is  hereby  ordered  to  see  that  this  order  Is 
carried  out  until  further  order  of  this  court" 

On  the  7th  day  of  June,  1909,  the  county 
attorney  filed  in  said  cause  an  Information, 
to  which  said  Information  was  attached  the 
affidavit  of  one  M.  V.  McClaln,  charging 
that  on  or  about  the  26th  day  of  May,  1909, 
the  said  defendants  violated  said  temporary 
iDjunctlon,  and  thereupon  a  notice  and  cita- 
tion was  Issued  by  the  Honorable  T.  L. 
Brown,  Judge  of  said  district  court,  direct- 
ed to  said  defendants,  and  commanding 
them  to  appear  at  the  courtroom  of  the  dis- 
trict court  on  the  8th  day  of  June  and  make 
answer  to  the  charge  of  violating  said  tem- 
porary Injunction.  The  defendant  Bert 
Fowler,  petitioner  herein,  entered  a  plea 
of  not  guilty  to  the  charge  of  violating  said 
temporary  injunction  and  demanding  a  trial 
by  jury.  That  on  the  9th  day  of  June,  1909, 
said  trial  was  had,  and  the  jury  returned 
a  verdict  finding  him  guilty  of  violating 
said  injunction.  Wbereupon  said  defendant 
filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court  Thereupon  the 
court  pronounced  judgment  and  sentence 
fining  said  defendant  fSO  and  ordering  him 
committed  to  the  county  jail  of  Rogers 
county  for  a  period  of  10  days  and  ordered 
that  commitment  issue.  Whereupon  said 
defendant  gave  notice  of  an  appeal,  and 
asked  the  court  to  fix  the  amount  of  his 
ball  bond  pending  his  appeal.  Petitioner 
avers  that  said  judge  of  said  district  court 
refused  to  fix  the  amount  of  a  bail  bond, 
or  supersedeas,  pending  an  appeal,  and  In- 
s^cted  said  sheriff  to  accept  no  bond  and 
held  that  this  was  a  cause  from  which  no 
appeal  would  lie. 

The  respondent  herein,  Hiram  Stephens, 
sheriff,  makes  return  that  he  holds  peti- 
tioner by  virtue  of  said  commitment  which 
Is  as  follows:  "State  of  Oklahoma,  Rogers 
County — 88.:  In  the  District  Court  of  Said 
Coun^.  The  State  of  Oklahoma  to  the 
Sheriff  of  Said  County,  Greeting:  Whereas, 
on  the  9th  day  of  June,  1009,  Bert  Fowler 
was  brought  before  me  upon  a  charge  of 
contempt  of  court;  and,  whereas,  on  the 
9tb  day  of  June,  1909,  after  an  Impartial 
trial  npon  said  charge,  the  said  Bert  Fow- 
ler  was  found  guilty  as  chai^red,  and,  as 
punishment  therefor.  It  Is  ordered  by  me  that 
he  pay  to  the  state  of  Oklahoma  a  fine  of 
fifty  dollars  (fSO),  that  he  be  confined  In 
the  jail  of  the  county  of  Rogers  for  a  term 
of  ten  days  <10):  Ton  are  therefore  com- 
manded to  receive  the  said  Bert  Fowler 
Into  your  custody  and  to  confine  him  In  the 
jail  of  the  county  of  Rogers  for  ten  days. 
Ton  will  make  dne  retnm  of  this  writ  with 
your  doings  indorsed  thereon.  Witness  my 
hand  and  ofQclal  seal  this  10th  day  of  June, 
A.  D.  1909.  T.  L.  Brown.  Judge  District 
Court  Ofilcer's  Retnm.  Received  this  writ 
on  the  10th  day  of  Jnne,  1909.  and  executed 
the  same  by  committing  to  jail  Bart  Vowlsr. 
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Vees:  Vor  canunltment  to  Jail,  2S  cL  Hi- 
ram SteplieiiB,  Sheriff." 

On  June  11.  190B,  petitioner  filed  his  ori^ 
Inal  petition  for  a  writ  ot  habeas  corpus  In 
thla  conrt,  praying  that  ball  be  allowed  wxger- 
aedlng  said  jadgment,  until  the  cause  could 
be  reviewed  by  this  court 

Klsht,  Ezzard  &  HoltzendorS,  for  peti- 
tioner.  William  Hall,  Go.  Atty.,  and,  Fred 
8.  Caldwell.  Counsel  to  the  Gtov^oV,  for 
iCBpondent. 

DOYLE.  T.  (after  stating  the  facts  as 
above).  The  original  case  before  the  dis- 
trict court  of  Rogers  county  was  an  equita- 
ble action,  and  therefore  a  civil  proceeding. 
The  orders  made  in  aaid  cause,  and  the 
trial  had  for  a  violation,  thereof,  were  pro- 
ceedings ancillary  to  said  action.  It  will  be 
conceded  that  the  Criminal  Court  of  Ap- 
peals has  no  appellate  Jorladietion  to  re- 
Ttew  the  proceedings  had  in  said  cause  be- 
fore the  district  court  The  anthorlir  to 
review  the  proceedings  had  In  said  cause  is 
vested  in  the  Supreme  Court,  as  the  appe- 
late conrt  in  civil  actions;  this  Jurisdiction 
being  excimlve. 

While  counsel  for  petittonw  and  respond- 
ent have  presented  the  pn^ositlons  Involv- 
ed to  th^  conrt  In  elaborate  and  able  briefs, 
yet  we  believe  Uiat  this  Is  a  cause  not  prop- 
erty tiefore  this  conrt;  this  court  being 
without  authority  to  review  on  appeal  the 
judgmente  of  the  district  conrt  in  oases 
wltliln  their  civil  JnrisdleClon.  Upon  prin* 
ciples  which  may  be  omsldered  to  be  well 
setUed  in  this  court,  it  can  have  no  right 
to  issue  writs  of  liabeas  corpus  In  criminal 
caaes,  as  a  means  of  reviewing  the  judg- 
ments of  district  or  county  courts,  simply 
upon  the  ground  of  error  in  tiietr  proceed- 
ings. While  It  la  equally  wail  settled  that, 
when  a  person  Is  held  under  the  sentence 
of  any  court  of  this  state  in  regard  to  a 
matter  wholly  beyond  or  without  the  ju- 
risdiction of  that  court  It  la  not  only  with- 
in the  authOTlty  of  this  court  but  It  is  Its 
duty,  to  iuQulre  into  the  canse  of  commit- 
ment when  the  matter  la  properly  brought 
to  Ita  attention,  and  if  tound  to  be,  as  charg- 
ed, a  matter  of  which  such  court  lud  no  Ju- 
risdiction, to  discharge  the  prisoner  from  con- 
finement In  the  case  at  bar,  however,  it 
Is  apparent  that  the  commitment  issued 
upon  a  Judgment  of  a  court  which  had  Ju- 
risdiction of  the  subject-matter  and  the 
person  of  tiie  defendant  and,  while  the  ac- 
tion of  said  court  may  posslUy  have  been 
Irregular  and  erroneous  in  denying  the  right 
of  an  appeal  from  said  Judgment  and  In  re- 
fusing to  allow  bail.  It  was  not  without 
authority  of  law.  The  question  Is:  Did 
said  district  conrt  have  the  power  to  ren- 
der this  particular  Judgment  or  to  lasue  the 
commitment  thereon? 

While  this  court  under  our  Constitution 
and  laws,  has  anthori^  to  Issue  writs  of 
babeas  corpus  tor  contempt  proceedings  be- 
ftne  Inferior  courts  In  cases  of  thla  kind. 


It  will  exercise  tills  timetlon  witti  the  great- 
est care,  and  will  only  Interfere  -whese  It 
clearly  appears  that  the  action  of  the  lower 
conrt  in  a  contempt  case  was  without  au- 
thority of  law  and  absolutely  void.  This 
court  will  not  parmlt  the  writ  of  habeas 
corpus  to  be  used  to  Interfere  with  the  pow- 
er and  authority  of  the  courts  to  properly 
administer  the  law.  The  consideration  of 
the  gnestlon  in  the  eaae  at  bar  would  neces- 
sarily involve  a  construction  of  the  laws  re- 
lating to  proceedings  in  error  and  the  rules 
of  practice  of  the  Supreme  Court  In  civil 
cases,  also,  the  constitutional  statutory  and 
inherent  iK>wer  of  the  Bivpnme  Court  to  is- 
sue Buch  writs  aa  may  b«  necessary  to  ex- 
ercise its  Jurisdiction,  and  to  prescribe 
rules  for  invoking  its  superintending  au- 
thority over  inferior  courts.  We  have  no 
doubt  that  upon  proper  application  made  to 
the  Suprme  Court,  r^ardless  as  to  wbethw 
the  trial  Judge  refused  to  allow  an  appeal  or 
fix  ball  for  supersedeas  pending  appeal,  the 
question  would  be  determined  by  the  Supreme 
Court  There  Is  no  occasion,  and  we  have  no 
desire,  to  Intrude  our  views  upon  matters 
wholly  within  the  authority  of  the  Supreme 
Court  Obvlonsly  the  district  court  in  fixing 
the  penalty  treated  the  matter  as  a  criminal 
contempt  and  petitioner,  at  the  time  ot  filing 
this  application,  considered  the  cause  pending 
before. said  conrt  as  being  In  the  nature  of  a 
criminal  action.  As  to  the  distinction  between 
the  civil  and  criminal  contempts,  the  views 
of  this  court  are  expressed  in  the  case  of 
Ex  parte  Gudeuoge,  100  Pac.  89. 

For  the  reasons  steted,  the  writ  of  ha- 
beas corpus  is  dlscba^ed. 

It  la  ttierefore  ordered  by  the  court  that 
the  writ  be  denied,  and  the  petitioner  be 
remanded. 

FDBMAN,  P.  3^  and  OWBN,  J.,  concur. 

(3  OkL  Cr.  SOC) 
Ex  parte  DODSON  et  aL 

(Criminal  Conrt  of  Appeals  o£  Oklahoma.  Nov. 

22,  1909.) 

Original  application  by  S.  M.  Dodson  and 
Newt  Scudder  for  a  writ  of  habeas  corpus. 
Writ  denied,  and  petitioners  remanded  to 
custody. 

This  la  an  application  to  this  court  for 
writs  of  habeas  corpus  to  relieve  tbe  petltlcm- 
ers,  S.  M.  Dodson  and  Newt  Scudder,  from 
the  custody  of  Hiram  Stephens,  sherltT  of 
Rogers  county.    Tbe  amended  petition  sete 
out  with  particularity  the  proceedings  in  the 
district  court  of  Rogers  county,  and  has  an- 
nexed to  it  as  an  exhibit  pleadings  and  pro- 
ceedings In  an  action  commenced  on  tbe  r»> 
I  latlon  of  William  H.  Hall,  as  coun^  attorney 
I  of  Rogers  county,  before  the  district  court 
I  of  said  county  In  the  name  of  the  state  of 
I  Oklahoma,  wherein  8.  M.  Dodson  and  Nevrt 
'  Scudder  are  defoidants.    The  petition  In 
j  said  action  alleges,  in  substance,  that  a  liq- 
uor nuisance  waa  being  malntalnea  bx  nld 
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defoidantB  In  a  two-atory  ttliA  building,  the 
flrBt  floor  of  whlcb  Is  used  and  occupied  by 
said  defendants,  engaged  In  business  under 
the  firm,  name,  and  style  of  the  "Chelsea 
Drug  Company."  Among  other  things,  the 
following  relief  Is  therein  prayed  for:  "Third. 
*  *  *  That  in  the  meantime  the  said  de- 
fendants may  be  enjoined,  until  the  further 
order  of  the  court,  from  keeping  open,  or  per- 
mitting to  be  open,  the  said  building  located 
on  said  lot  19  In  bloc&  40  in  the  town  of  Chel- 
sea, In  Rogers  county,  Old.,  and  from  selling, 
bartering,  or  giving  away,  end  from  keeping 
for  sale,  barter,  or  gift,  or  use  In  or  about 
said  premises,  any  beer,  ale,  wine,  or  other 
intoxicating  liquors,  and  from  permitting 
such  liquors  to  be  sold,  bartered,  or  given 
away,  or  to  be  kept  for  sale,  barter,  or  use,  in 
or  about  said  premises."  Pursuant  to  aald 
prayer,  and  on  the  application  made  by  the 
said  county  attorney  to  the  Hon.  T.  U 
Brown,  judge  of  the  said  district  court,  at 
chambers,  an  order  was  made  and  entered  In 
said  cause  on  the  15th  day  of  May,  1900, 
whereby  tbe  following  order  was  made  on 
the  IKh  day  of  May,  1900:  "It  Is  therefore 
ordered,  adjudged,  and  decreed  by  the  court 
that  said  d^radants,  and  each  of  them,  their 
Mrrants  or  agents,  be  and  they  are  hereby 
restrained  and  enjoined  from  keeping  or  per- 
mitting to  be  cpen  the  first  floor  of  the  build- 
ing located  on  lot  10,  block  40,  in  the  town  of 
Chelsea,  Rogers  county,  state  of  Oklahoma, 
and  from  selling,  bartering,  or  giving  away, 
and  from  keeping  for  sale,  barter,  gift,  or 
dellTorliv  In  and  abont  said  premises  any 
beer,  wln^  ale,  spirituous,  vinous,  ferment- 
ed, and  other  Intoxicating  liquors,  and  from 
pmnittliv  inch  liquors  to  be  sold,  bartered 
or  given  away,  or  kept  for  sale,  barter,  gift, 
or  delivery  In  and  about  said  premises,  and 
that  the  sheriff  shut  up  said  building  and 
abate  said  naiaance  until  further  judgment 
In  this  suit,  or  until  further  order  of  the 
court" 

The  defendants  entered  a  general  appear- 
ance in  said  cause  by  filing  therein  their  mo- 
tion to  dissolve  the  order  of  injunction  here- 
tofore granted,  and  thereupon  the  judge  of 
said'  court  at  chambers  made  an  order  modi- 
fying the  former  order,  the  material  portion 
of  wlii(^  does  not  differ  from  that  part  of 
the  order  heretofore  quoted.  On  the  7th  day 
of  June,  1909,  the  count?  attorney  filed  in 
said  cause  an  information,  to  which  said  in- 
formation was  attached  the  affidavit  of  one 
M,  v.  McClain,  charging  that  on  or  about 
the  22d  day  of  May,  1909,  the  said  defend- 
ants violated  said  temporary  injunction,  and 
thereupon  a  notice  and  citation  was  issued 
by  the  Hon.  T.  I*  Brown,  judge  of  the 
said  district  courts  directed  to  said  defend- 
ontSf  commanding  them  to  appear  at  the 
courtroom  <^  the  district  court  on  the  8th 
day  of  June,  and  make  answer  to  said  t^hari^ 
es  of  violating  said  temporary  Injunction. 
Dmeafter,  on  the  Sth  day  of  June^  1909,  the 
■aid  d^endants  filed  in  the  office  of  the  derk 


of  the  district  court  their  demurrer  to  the 
Information,  which  demurrer  was  overruled, 
and  exception  allowed.  Whereupon  said  de- 
fendants entered  a  plea  of  "not  guilty,"  and 
the  cause  was  called  for  trial  on  the  issues 
raised  for  the  contempt  of  court  In  violating 
the  order  of  the  court.  A  jury  of  12  was  call- 
ed and  sworn  to  try  the  cause,  and  upon  the 
trial  BO  had  the  jury  returned  a  verdict  find- 
ing the  defendants  guilty  of  violating  the  or- 
der Of  the  court  as  charged.  Whereupon  de- 
fendants filed  motions  for  a  new  trial,  which 
motions  were  overruled  by  the  court,  to  which 
ruling  the  defendants  excepted.  Thereupon 
the  court  pronounced  judgment  and  sentence, 
fining  each  of  the  defendants  $50,  and  order- 
ing them  committed  to  the  jail  of  Sogers 
county  for  a  period  of  10  days,  and  that  com- 
mitment forthwith  issue.  Whereupon  de- 
fendants prayed  an  appeal  and  asked  the 
court  to  fix  the  amount  of  their  ball  bonds 
pending  an  appeal.  Petitioners  aver  that 
said  judge  of  the  said  district  court  refused 
to  fix  the  amount  of  their  ball  bonds  or  su- 
persedeas pending  their  appeal,  and  instructed 
the  said  sheriff  to  accept  no  bond;  the  court 
holding  that  this  was  a  judgment  from  whiidL 
no  ai^al  would  lie.  ■ 

The  reepond^t,  Hiram  Stephens,  sheriff, 
makes  return  that  he  holds  petitioners  by 
virtue  of  commitments  which  read  as  fol- 
lows: 

"State  of  Oklahoma,  Rogers  County — ss.: 
In  the  District  Court  of  Said  County.  The 
State  of  Oklahoma  to  the  Sheriff  of  said 
County,  Greeting:  whereas,  on  the  9th  day 
of  June,  1909,  Newt  Scudder  was  brought  be- 
fore me  upon  a  charge  of  contempt  of  court; 
and,  whereas,  on  the  9th  day  of  June,  1900, 
after  an  impartial  trial  upon  said  charge,  the 
said  Newt  Scudder  was  found  guilty  as  charg- 
ed, end,  as  punishment  therefor  It  was  or- 
dered  by  me  that  he  pay  to  the  state  of  Okla- 
homa a  fine  of  $50.00,  that  he  be  confined  In 
the  jail  of  the  county  of  Rogers  tm  a  term  ct 
ten  days:  Tou  are  therefore  commanded  to 
receive  the  said  Newt  Scudder  Into  your  cus- 
tody and  to  confine  him  In  the  jail  of  the 
county  of  Rogers  for  ten  days.  You  will 
make  due  return  of  this  writ  with  your  do- 
ings indorsed  thereon.  Witness  my  hand 
and  ofiidal  seal,  tt)is  10th  day  of  June,  A.  D. 
1909.  T.  li.  Brown,  Judge  of  District  Court 
Officer's  Return.  Received  this  writ  on  the 
10th  day  of  June,  1909.  and  executed  the 
same  by  committing  to  jail  Newt  Scudder. 
Fees:  For  committing  to  jail,  $25ct  Hiram 
Stephens,  Sheriff." 

"State  of  Oklahoma,  Rogers  County— sa.: 
In  the  District  Court  of  Said  County.  The 
State  of  Oklahoma  to  the  Sheriff  of  said 
County,  Greeting:  Whereas,  on  the  9th  day 
of  June,  1908,  S.  M.  Dodson  was  brought  be- 
fore me  upon  a  charge  of  contempt  of  court; 
and,  whereas,  on  the  9tb  day  of  June,  1909, 
after  an  impartial  trial  upon  said  charge,  the 
said  S.  M.  Dodson  was  found  guilty  as  charg- 
ed, and.  ss  punishment  therefor  it  was  order* 
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ed  b7  me  tiiat  lie  pay  to  tbe  state  of  Okla- 
homa a  fine  of  $90.00,  that  he  be  confined  In 
the  Jail  of  the  coonty  of  Bogers  tor  a  term 
of  ten  days:  Yon  are  therefoie  commandea 
to  receive  the  said  S.  M.  Dodson  Into  your 
custody  and  to  confine  him  In  the  Jail  of  the 
county  of  B<^ra  for  ten  days.  You  will 
make  due  return  of  this  writ  with  your  do- 
ings Indorsed  thereon.  Witness  my  hand 
and  oacM  seal  this  10th  day  of  June,  A.  D. 
1000.  T.  L.  Brown,  Judge  of  I^strlct  Court 
Officer's  Betom.  Becelved  ttiis  writ  on  tbe 
10th  di^  of  June.  1909,  and  executed  the 
same  by  committing  to  Jail  8.  M.  Dodson. 
Fees:  For  commlttlnc  to  Jail,  |K  ct  Hiram 
Stephens,  Sheriff.'* 

Kight,  Ezzard  &  Holtzendorff,  for  petl- 
Uoner.  WUUom  HoU,  Co.  Atty..  and  Fred  S. 
Caldwell,  Counsel  to  the  GorenuMr,  for  re- 
spondent 

PER  CURIAM.  The  facta  and  Issues  in 
this  case  are  the  same  as  In  the  case  of  Bx 
parte  Bert  Fowler  (decided  at  this  term)  106 
Pec.  ISO,  and  present  the  same  questions. 

For  the  reasons  given  in  the  opinion  In 
that  case,  the  writ  of  habeas  corpus  Is  de- 
nied, and  petitioners  renmnded  to  the  cus- 
tody of  the  sheriff  of  Bogers  county. 


(S  Okl.  Cr.  206} 

Ex  parte  CAYBNI&SS. 

(Criminal  Conrt  of  Appeals  of  Oklahoma.  Not. 
22,  1000.) 

1.  Habxas  Cobpus  (I  107*)— BxDUCTiOH  or 
Bail  bt  Cbiuinal  Coubt  of  Appeals.  ■ 

This  court  will  not  arrant  reduction  of  bail 
on  habeas  corpns,  unless  it  clearly  appears  that 
the  amount  fixed  by  tbe  trial  court  is  6X0688176. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  96 ;  Dec.  Dig.  {  107.*] 

2.  Habeas  Cokfus  d  80*)  —  Rttubn  —  Jtjdg- 
hxnt. 

Section  4867,  WUsmi's  Ber.  &  Ann.  St 
1908,  provides:  "No  court  or  judge  shall  in- 
quire mto  the  legality  of  an;  judgment  or  pro- 
cess, wbereby  the  party  is  in  custody,  or  dis- 
charge him  when  tne  term  of  commitment  has 
□ot  expired,  in  either  of  the  cases  following: 
*  *  *  (2)  Upon  any  process  inaed  oa  any 
final  Judgment  of  a  court  of  competent  jurtsdic- 
tlon.''^  And  a  judgment  by  a  court  of  competent 
jurisdiction,  valid  on  its  face.  Is  an  nnanswer- 
able  return  to  a  writ  of  habeas  coryus  issued 
for  the  relief  of  a  prisoner  Imprisoned  by  virtue 
of  such  judgment 

[Ed.  Note.— For  other  cases,  see  Bsbeaa  Cor^ 
pos,  Dec.  Dig.  I  3a*] 

(Syllabus  by  the  Court) 

Api^Icatlon  by  S.  B.  Caveneas  for  writ  of 
habeas  corpus  to  obtein  reduction  of  bail. 

Writ  discharged. 

W.  S.  Pendleton,  for  petitioner.  Charles  L. 
Moore.  Astt  Atty.  Gen.,  for  respondent 

PER  CURIAM.  Petitioner  allies  that  he 
is  unlawfully  Imprisoned  at  Tecumseb,  in 


Pottawatomie  coimty;  lhat  p^tloner  has 
been  tried  and  convicted  of  the  crime  of  vio- 
lating the  pnAlbltlon  law  In  six  cases ;  that 
his  ball  Is  fixed  at  the  excessive  and  unrea- 
sonable amoimt  of  $250  In  each  cose,  mahine 
the  total  bau  in  the  sum  of  $1,500.  It  is  fur- 
ther averred  that  p^tioner*s  imprisonment 
Is  lll^al  in  this:  That  the  verdict  and  Judff> 
ment  In  each  of  said  cases  is  illegal  and  un- 
authorized by  law,  because  tbe  soles  which 
It  is  claimed  were  made  by  petitions  of  In- 
toxicating liquors,  and  upon  which  he  was 
convicted  in  each  case,  were  made  at  the  spe- 
cial Instance  and  request  and  solicitatI<m  of 
a  special  detective,  who  was  then  and  there 
the  agent  of  tbe  state,  being  tben  and  there 
a  deputy  sheriff  of  said  county,  and  acting 
In  his  pretended  purchase  of  said  liquors  un- 
der the  express  Instructions  of  the  sheriff 
and  county  attorney  of  said  cotmty. 

We  are  of  opinion,  first,  that  petitioner  has 
no  cause  for  complaint,  because  the  ball  as 
fixed  is  very  reasonable;  second,  that  the 
question  of  Insufficiency  of  the  evidence  to 
sustain  the  verdict  and  Judgment  Is  not  a 
question  to  be  reviewed  In  a  habeas  corpus 
proceeding.  The  statute  provides  (section 
4867.  WUson's  Bev.  &  Ann.  St  1903)  "that 
a  prisoner  shall  not  be  discharged  under  a 
writ  of  habeas  corpus,  where  It  appears  that 
he  Is  held  In  custody  by  virtue  of  a  conunttp 
ment  Issued  upon  the  final  Judgment  of  a 
court  of  competent  jurisdiction."  Appellate 
courts  uniformly  hold  that  the  writ  of  ha- 
beas corpus  is  not  to  teke  the  place  of  a  writ 
of  error  or  the  appeal.  In  re  McNaught,  1 
Ohl.  Cr.  628,  99  Fac.  24. 

The  writ  of  habeas  corpus  Is  therefore  dis- 
charged. 


(3  Okl.  Cr.  2a0> 

Ex  parte  ELLIS. 

(Criminal  Coart  of  Appeals  of  Oklah<Hna.  Nor. 
27,  1909.) 

1.  CoNSTiTunoirAL  Law  (5  821*)— Rioht  to 
Justice. 

Under  the  declaration  of  article  2,  {  6.  Bill 
of  Bights,  that  "Right  and  justice  shall  be  ad- 
ministered without  sale,  denial^  delay,  or  prej- 
udice," as  well  as  by  the  unwritten  dictate  of 
natural  justice,  the  courts  of  this  stete  are  com- 
maoded  to  administer  justice  without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  950-455;  Dec  Dig.  | 
S2L*} 

2.  CowenrnTiOHAL  Law  (i  821*)— Bight  to 

JtJSTICE^-PBEJUDIOB  OW  JUDGE. 

Section  S,  art.  1,  c  27,  p.  285,  Seas.  Laws 
1908,  provides  among  other  grounds  that  "no 
Jndge  of  the  county  court  shall  sit  in  any 
cause  or  proceeding  pending,  after  any  party 
thereto  has  filed  an  affidavit  in  writing,  corrob- 
orated by  two  credible  persons  residing  in  the 
county,  stating  that  affiant  has  good  reasons  to 
believe  and  does  believe  that  tne  judge  is  so 
prejudiced  af^ainst  him  that  he  can  not  have  a 
fair  and  impartial  trial  if  such  judge  continues 
1  to  preside  in  such  cause."    Held,  that  this  pro- 
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rMoo  doM  not  AMgt  the  conetltational  gaw 
utj. 

[Ed.  Note.r-ror  other  caKS.  aee  ConitltntioD- 
al  Law,  Gent  Dig.  H  950-055;  Dec  Dig.  | 
82L*] 

S.  Pebjubt  n  6*)— Chamqi  of  Judob— Am- 
DAvrr  Of  Pbejudice. 

Perjary  or  Bubomation  of  perjury  cannot  be 
assigned  apon  an  affidavit  of  prejudice,  made 
to  secate  a  change  of  Judge  on  the  ground  of 
lirejudiee. 

[Eld.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  if  7-17;  Dec  Dig.  i  6.*] 
4.  JuDGEB  (J  49*)— AFPiDAvrr  Or  Pbkjxtdicb. 

Public  confidence  in  our  judicial  system  and 
courts  of  justice  demands  that  causes  be  tried 
nnprejudiced  and  unbiased  judges,  and*  a  de- 
Bial  <n  a  change  of  judge,  applied  for  on  the 
ground  of  prejudice,  will  be  presumed  to  be  a 
denial  of  justice. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  S8  187,  1S8;  Dec  Dig.  S  49.*] 

(Syllabus  by  the  Court) 

Application  of  Goorge  L.  Bills  for  a  wilt  of 
habeas  corpus.    Writ  allowed. 

This  Is  an  application  to  this  conrt,  filed 
Norember  16,  1909,  for  a  writ  of  habeas  ooi^ 
pus,  to  relieve  the  petitioner,  George  I*  El- 
lis, from  the  custody  of  T.  M.  La tbain,  sher- 
iff of  Texas  county.  The  petition  sets  out 
with  partlcnlarily  proceedings  In  the  county 
coart  of  Texas  county  wherein  petitioner 
was  committed  to  the  county  Jail  to  await 
the  action  of  the  district  court  of  Texas 
county  on  a  charge  of  perjury,  and  also  in 
the  case  of  the  State  v.  G.  L.  Ellis  and  Hen- 
ry McCann,  before  W.  H.  Castleherry,  a  jus- 
tice of  the  peace  In  and  for  Hooker  town- 
ship, Texas  county,  and  further  avers  in 
substance:  That  in  an  action  pending  before 
the  county  court  of  Texas  county,  sitting  at 
Hooker,  eatiOed,  "J.  H.  Morris,  Plaintiff,  t. 
B.  H.  Mathews,  Defendant,"  said  defendant 
made  application  on  November  10,  1909,  for 
change  of  Judge  by  filing  affidavits  as  pre- 
scribed by  section  S,  art  1,  c.  27,  p.  28S,  Sess. 
Laws  1008,  wherein  it  is  provided  that :  "No 
jndge  of  the  county  court  sliall  ait  In  any 
cause  or  proceeding  pending,  after  a  party 
thereto  has  filed  ao  affidavit  in  writing,  cor- 
rolmrated  by  two  credible  persons  residing 
in  the  county,  Btating  that  affiant  has  good 
reason  to  believe,  and  does  believe,  that  the 
Judge  la  ao  prejudiced  against  him  that  he 
cannot  have  a  fair  and  impartial  trial.  If 
such  judge  continues  to  preside  In  such 
case"  That  said  petitioner,  together  with 
Henry  McCann,  were  the  corroborating  affi- 
ants. That  on  the  said  10th  day  of  Novem- 
t>er  R.  U  Davis,  county  judge,  filed  a  com- 
plaint before  W.  H.  Castleberry,  a  Justice 
of  the  peace  in  and  for  Hooker  township, 
Texas  county,  wherein  he  charged  petitioner 
with  the  crime  of  perjury  In  making  said 
corroborating  affidavit  of  prejudice  for 
change  of  Judge.  That  petitioner  was  im- 
mediately arrested  and  taken  before  said 
justice  of  the  peace.   That  there  were  pres- 


ent W.  G.  Hughes,  county  attorney,  R.  L. 
DavlB,  county  judge,  and  Ulaa  Flora  Thomp- 
son, clerk  of  the  county  court  of  Texas  coun- 
ty. That  William  M.  Clark  as  counsel  for 
petitioner  filed  an  affidavit  for  change  of  ven- 
ue on  bis  behalf,  whereupon  W.  G.  Hughes, 
county  attorn^,  dismissed  said  case.  Im- 
mediately after  the  dismissal  of  said  case, 
petitioner  was  rearrested  by  the  sheriff  of 
Texas  county  by  virtue  of  a  purported  war- 
rant Issued  by  B.  L.  Davis,  county  judge, 
which  warrant  Is  as  follows:  "State  of  Ok- 
lahoma, Texas  County.  In  County  Court 
The  Stqte  of  Oklahoma,  to  the  Sheriff  of 
Said  County :  Whereas  It  appears  probable 
In  said  court  that  G.  L.  Ellla  and  Henry 
McCann  have  committed  perjury  In  a  pro- 
ceeding pending  in  said  court  you  are  there- 
fore commanded  to  arrest  said  G.  L.  EIIls 
and  Henry  McCann  and  have  them  before 
the  said  court  at  ten  o'clock  a.  m.  Nov.  11, 
1909,  at  the  county  conrt  room  at  Hooker, 
Oklahoma,  to  be  dealt  with  according  to 
law,  and -have  you  then  and  there  this  writ 
Witness  my  hand  and  the  seal  of  aaid  court 
at  Hooker,  Okla.,  this  Nov.  10,  1909.  B.  It. 
Davis,  Judge  of  the  County  Court  [Seal.]" 
That  at  the  time  said  warrant  was  served 
petitioner  had  not  made  oath  or  given  evi- 
dence in  any  cause  pending  In  the  county 
court  of  Texas  county  other  than  said  cor- 
roborating affidavit,  and  that  no  complaint 
has  ever  been  filed  in  said  connty  court 
charging  petitioner  with  any  oCFenae  against 
the  laws  of  Oklahoma,  and  that  on  the  11th 
day  of  November,  1009,  the  said  B.  L.  Davla, 
county  Jndge  In  open  court,  did  order  that 
petitioner  be  held  to  the  district  court  of  Tex- 
as connty  to  answer  to  the  charge  of  having 
on  the  0th  day  of  November  committed  the 
crime  of  perjury  la  Texas  county  in  making 
the  aforesaid  corroborating  affidavit  of  preju- 
dice for  change  of  Judge,  which  commitment 
is  as  follows:  "State  of  Oklahoma,  Texas 
County.  In  County  Court  The  State  of 
Oklahoma  to  the  Sheriff  of  Said  County: 
Whereas  it  appears  to  the  satisfaction  of 
the  court  that  in  a  Judicial  proceeding  pend- 
ing in  said  court  G.  L.  Eills  and  Henry  Mc- 
Cann have  testified,  and  In  so  testifying 
have  committed  perjury,  and  the  aaid  G.  L. 
Ellis  and  Henry  McCann  having  by  order  of 
said  court  been  reQuired  to  give  bond  for 
their  appearance  In  the  district  court  of 
said  county  at  its  next  term  to  be  held  at 
Ouymon,  and  the  amount  of  said  bonds  fix- 
ed in  the  sum  of  $750.00  each  and  the  said 
parties  having  failed  to  make  such  bonds: 
Now,  therefore,  you  are  commanded  to  take 
said  O.  li.  Ellis  and  Henry  McCann  into  your 
custody  until  such  bond  Is  given.  When  the 
said  parties  shall  enter  into  recognizance 
with  two  sufficient  sureties  each  for  their 
appearance  as  aforesaid  yoiT  will  approve 
the  same  and  discharge  each  of  them,  but. 
In  the  default  of  said  bonds,  you  will  confine 
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tlie  Bald  O.  L.  Saila  and  Henrjr  UcCann  In 
tlie  county  Jail  of  Texas  county  until  sucb 
bonds  shall  be  executed  and  approved.  Tou 
will  leturn  this  writ  to  the  said  district 
court  Witness  my  hand  and  the  seal  of  said 
court  at  Hookatf  Oklahoma,  this  Nov.  11, 
1009.  B.  L.  Davis,  Judge  of  the  County 
OourL  [8eal.r  Tliere  vas  also  filed  a 
stipulation  waving  the  appearance  and  re- 
turn of  reqiondent  and  consentliq;  that  the 
court  pass  upon  the  legality  of  the  restraint 
on  the  facta  set  out  In  the  petition,  and  on 
behalf  of  respondent  admitting  as  true  all 
the  allegatlonB,  matters,  and  things  set  up 
in  the  petition  of  the  said  George  L.  Ellis, 
signed  by,  "L.  H.  lAtham,  Sheriff  of  Texas 
Oounty,  Oklahoma,  Wallace  O.  Hughes,  Coun- 
ty Attorney  for  Texas  County,  Okla.** 

Upon  filing  this  application  respondent 
was  directed  to  release  petitioner  upon  his 
own  recognizance  i>endlng  the  dedaion  of  the 
court 

John  Ii.  Qleas(m  and  William  H.  Clark* 
for  petitioner.  Charles  L.  Moore^  Aeet  Atty. 
Oen.,  and  Wallace  G.  Hu^es,  County  Atty^ 
tor  respondent. 

DOXLE,  J.  (after  stating  the  facta  as 
abov^.  The  petltltmer  complains  upon  the 
facts  stated  that  he  Is  restrained  of  his  lib- 
erty ^'without  due  prooesB  of  law."  It  is 
apparent  that  the  county  court  in  issuing 
said  warrant  and  commitment  proceeded  un- 
der sectlmi  2083,  WUson'i  Rev.  ft  Aan.  St 
U08,  wtaldi  provides:  "Whenever  It  mpears 
probable  In  any  court  of  record  that  any  per- 
son who  has  testified  In  any  actl<m  or  pro- 
ceeding In  sudi  court  has  committed  perjury, 
■utih  court  must  immediately  commit  such 
perstm  by  an  order  or  process  for  Qiat  pur- 
pose to  prison  or  take  a»  recognisance  with 
sureties  for  his  appearance  and  answering  to 
an  indictment  for  perjury.** 

The  first  question  Is:  Has  a  court  <tf  rec- 
ord of  this  state  under  this  provision  au- 
thority to  summarily  commit  a  witness  to  Iw 
held  to  uiswer  for  perjury?  We  are  of  opin- 
ion that  this  provision  of  the  laws  of  Okla- 
homa Territory,  if  not  rqragnant  to  the  Con- 
stitution and  in  confiict  with  that  part  of 
section  17,  art  %  Bill  of  BightSi  which  pro- 
vides, *'Ko  person  shall  be  prosecuted  for  a 
fdony  without  having  had  a  preliminary  ex- 
amlnatl<m  before  an  examining  magistrate, 
or  having  waived  sndi  preliminary  examina- 
tion," can  only  be  ^active  while  a  grand 
Jury  is  In  session  in  Oie  county.  To  be  ef- 
fectlva  in  the  case  at  bar  would  make  the 
court  the  Jndge  of  Ms  own  case  and  would 
violate  tiie  nuudm,  '*Naao  debet  ease  Judex  in 
propria  sua  causa"— **No  man  can  be  a  Judge 
In  his  own  casa"  The  maxim  Is  as  old  as 
flie  law  Itself.  **WhUe  prosecutions  for  felo- 
nisa  may  be  by  indictment  or  information, 
as  tbey  are  concurrent  remedies,"  said  this 
court  in  Be  McNau^t  1  OU.  Cr.  1^  09  Faa 
241«  '*W9  are  fully  satisfied  tJiat  the  franwrs 
ut  our  G(mstltution  intended  to  abolish  the 
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grand  Jury  aystem,  except  that  it  might  be 
inv<Aed  for  these  apedal  purposes,  such  as 
the  investigation  of  public  officers,  the  fail- 
ure of  public  prosecutors  to  do  tbelr  duty, 
and  those  peculiar  conditions  of  public  dls- 
:  order  which  sometimes  arise  and  make  pros- 
ecutions by  Information  Impracticable."  For 
tbls  reason,  upon  the  facto  steted,  tlie  coun- 
ty court  was  without  author!^  to  issue  the 
commltmait 

It  only  remains  to  considw  whether  per- 
jury can  be  assigned  upon  an  afildavit  "that 
affiant  has  good  reason  to  believe  and  does 
brieve  that  a  Judge  is  prejudiced.**  In  gra- 
eral*  any  material  stetranent  made  nndw 
oath  in  any  proceeding  or  in  relation  to  any 
matter  in  which  oath  la  authorized,  or  re- 
quired by  law,  may  be  the  subject  of  per- 
Jury^  or  subornation  of  perjury,  but  the  stote- 
ment  must  he  a  statemoit  <^  f act  Perjury 
cannot  ordinarily  be  assigned  upon  a  stete- 
ment  of  a  matter  ot  opinion  merely,  or  calling 
for  the  exercise  of  Judgment  It  Is  an  entire- 
ly different  proposltlcHi  to  say  that  perjury 
may  be  assigned  npooi  an  affidavit  tot  a  change 
of  venue  or  judges  and  that  fha  court  may 
summarily  commit  an  afllant  to  be  held  to 
answer  for  prajury  because  it  appears  to  the 
court  that  the  affidavit  for  a  change  is 
false  and  imtrue.  In  such  a  case  we  must 
examine  the  Constitution  Itself,  and  see 
whether  this  process  be  In  conflict  with  any 
of  Ito  provisions.  The  Oonstltatlon  provides 
(section  e,  art  2,  Bill  of  Rights):  "The 
courto  of  justice  of  the  stete  dull  be  op^n 
to  every  person,  and  speedy  and  certain  reme- 
dy afforded  for  every  wrong  and  for  every 
injury  to  prason,  property,  or  r^tetlon; 
and  right  and  Justice  shall  be  administered 
without  sale,  denial,  delay,  or  prejudice." 
The  framers  of  our  Constitution  guarded 
with  q>eclal  care  our  Judiciary  and  tried  to 
place  it  above  suqilclon  (tf  unfairness,  pas- 
tion,  or  prejudice^  so  ttiat  public  conflidence 
In  our  courte  would  not  be  diaken,  and  pro- 
vided that  right  and  Justice  should  be  ad- 
ministered without  prejudice.  By  virtue  of 
Uils  conatltntlonal  pro^slon,  who  can  doubt 
or  question  the  absolute  and  unqualified  right 
of  the  citizen  when  called  to  answer  In  a 
court  of  JusUce  to  demand  that  bis  trial 
shall  be  betore  an  impartial  Judge  and  by 
impartial  Jurors?  Any  other  doctrine  would 
place  the  rights  of  the  dttzoi  which  were  In- 
tended to  be  protected  by  this  constltotlonal 
provision  at  the  mercy  or  control  of  the 
court  or  Judge  thereof.  If.  however,  it  be 
held  that  perjury  can  be  assigned  vptm  an  af- 
fidavit for  a  <diange  of  Judge,  and  that  the 
affiant  may  be  held  to  answer  to  a  diarge 
of  perjury  by  reason  tiiereof,  the  right  to  a 
fair  and  Impartial  trial,  which  the  constlto- 
tlon  guarantees  to  every  dtlzeii,  in  reality  no- 
longer  exists. 

In  the  case  of  Day  v.  Day,  12  Idah<^  666, 
86  Pac.  9S1,  a  similar  constltutlonsl  provision 
was  construed.  The  appellant  made  applica- 
tion for  a  change  of  venue  upon  the  grounA 
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that  Bhe  could  not  h&ve  a  fair  and  Impartial 
trial  before  the  presiding  judge  by  reason 
of  hlB  prejudice  In  the  matter.  The  applica- 
tion was  denied.  In  reviewing  this  action  of 
the  trial  court,  Justice  Sullivan,  In  part  says : 
"It  is  contended  by  counsel  for  appellant  that 
under  the  provisions  of  section  18,  art.  1,  of 
the  Constitution  of  Idaho  the  people  have 
prohibited  a  court  from  trying  a  case  In 
which  he  Is  prejudiced  by  or  for  either  party.' 
Said  section  Is  as  follows;  *Courts  of  Jus- 
tice shall  be  open  to  every  person,  and  a 
speedy  remedy  afforded  for  every  Injury  of 
person,  property  or  character,  and  right  and 
JoBtice  shall  be  administered  without  sale,  de* 
Dial,  delay  or  prejudice.'  They  also  dte  para- 
graph 40  of  the  Magna  Ghar^  which  reads: 
To  none  will  we  sell;  to  none  will  we  deny 
or  delay  right  or  Justice.'  They  contend 
through  that  constitutional  provision  that  the 
people  have  declared  that  Justice  shall  be  ad- 
ministered, not  only  without  sale,  without 
denial,  and  without  delay,  but  also  without 
prejudice,  and  contend  that  the  legislative 
power  to  pass  laws  regulating  the  change  of 
venue  la  limited  by  constitutional  provisions 
respecting  the  subject  It  Is  contended  that 
said  section  of  the  Constitution  is  self-act- 
Inf,  self-ttxecntli^,  and  requires  no  legisla- 
tlTe  provision  for  its  enforcement,  and  can- 
not be  abridged  or  modified  by  any  legislative 
or  Judicial  act  There  Is  no  qaestion  bnt 
what  said  provision  la  self-operating,  and  it 
Is  regarded  as  settled  in  this  country  that  all. 
native  or  prohibitive  clauses  In  a  constitu- 
tion are  self-executing.  The  Legislature,  nel- 
ther  by  neglect  to  act  nor  by  I^!:lslatlon,  can 
nnlUCr  a  mandatory  prorisUHi  of  the  C<»uitl- 
tattan,  *  •  •  for  It  cannot  be  maintained 
^t  a  Judge  Who  la  blued  ox  prejudiced  in  a 
■case  on  trial  before  him  can  administer  Jtia- 
tloe  wltbont  prejudice.  Disregarding  said 
xnovlslons  of  the  OonstitDtlon,  the  prdlnair 
Ifflndples  of  right  and  jastlce  swtdiiUt  or 
dlSQDall^  a  Judge  from  trying  a  case  In 
which  he  Is  iwejudiced  for  or  Malnn  either 
of  the  parties  to  the  suit  This  provision  ot 
the  Constttntlon  cannot  be  tenshed  aside  by 
saying  Uut  It  Is  a  men  maxim  of  the  law 
and  means  nothing;  tor,  tto  principle  ftun- 
in  expressed  Is  one  of  the  foundation  stones 
ot  our  Judicial  system  and  Jnrlspmdeuce,  and 
could  not  be  ranored  without  shattering  the 
entire  ^^stem."  After  revlewbig  the  autikort- 
tles  pro  and  con,  the  learned  Jmtlce  condndes 
as  foUows:  "In  tin  light  of  the  Judicial  his- 
tory of  Callfomla  and  Montana  In  holding 
that  the  bias  and  prt^udlce  of  a  Judge  was  no 
ground  for  a  change  of  venue.  It  Is  now  rec- 
ognized by  those  states  ttiat  it  ong^t  to  have 
been  a  ground,  that  It  Is  a  matter  conducive 
to  a  Just  and  proper  administration  of  Jus- 
tice. The  Constitution  of  Montana  (section  6, 
art  3)  is  as  follows:  The  courts  of  Justice 
^11  be  open  to  very  person,  and  a  speedy 
remedy  afforded  for  any  Injury  of  person. 


property,  or  character,  and  that  right  and 
Justice  shall  be  administered  without  sale, 
denial,  or  delay.'  The  main  difference  be- 
tween that  section  and  section  18,  art.  1,  of 
the  Constitution  of  Idaho,  Is  that  In  the  lat*er 
we  find  the  word  'prejudice'  after  the  woid 
•delay,*  and  provides  that  Justice  shall  be  ad- 
ministered without  sale,  denial,  delay,  or 
prejudice ;  that  being  a  clear  distinction  and 
difference  between  the  two  Constitutions.  It 
is  a  primary  idea  in  the  administration  ot 
Justice  that  a  Judge  must  not  decide  judi<^l 
matters  from  bias,  prejudice,  and  partiality, 
and  our  Constitution  clearly  prohibits  a 
Judge  who  has  bias  or  prejudice  In  a  case 
from  trying  it  The  aim  and  object  of  the 
framers  of  the  Constitution  was  to  preserve 
judicial  tribunals  from  discredit  and  the 
Supreme  Court  of  Montana,  referring  to  this 
matter  In  Stockwell  v.  Township  Board  of 
White  Lake,  22  Mich.  341,  said:  The  court 
.ought  not  to  be  astute  to  discover  refined 
and  subtle  distinctions  to  save  a  case  from 
the  operation  of  the  maxim,  when  the  prin- 
ciple it  embodies  bespeaks  the  propriety  of 
its  application.  The  Immediate  rights  of 
the  litigants  are  not  the  only  objects  of  the 
rule.  A  sound  public  policy  which  Is  In- 
terested In  preserving  every  tribunal  appoint- 
ed by  law  from  discredit  imperiously  de- 
mands Its  observance.'  Can  It  be  contended 
In  the  face  of  the  command  of  said  provision 
of  our  Constitution  that  the  Legislature  could 
legally  declare  that  the  bias  and  prejudice 
of  a  judge  should  be  no  cause  for  a  change 
of  venue?  I  think  not  And  If,  in  the  face 
of  that  provision,  the  Legislature  neglects  tc 
specify  in  a  statute  that  the  prejudice  of  the 
judge  is  a  ground  tot  a  change  of  the  place 
of  trial,  then  the  very  object  and  purpose  of 
that  provision  of  the  Constltntlon  may  be 
nullified  and  set  at  naught  Regardless  at 
the  statutory  provision,  where  such  a  state 
of  facts  appear,  as  in  the  case  at  har,  and 
s  fdiange  of  place  of  trial  Is  demanded  be- 
canse  of  the  prejudice  of  a  Judge,  a  diange  at 
venue,  or  at  least  &  diange  of  Judges,  shouU! 
be  granted  to  iH«serve  from  discredit  the 
Judidaiy  of  the  state.  No  technical  reOne- 
ment  at  argument  can  convince  the  petvie 
that  a  prejudiced  Judge  can  fairly  try  a  csss 
between  bis  friend  and  his  foe.  Sucta  s  thing 
might  occur,  but  the  genual  public  would 
not  look  upon  su(A  a  trial  as  an  administra- 
tion of  Justice  without  prejudice  The  stat- 
ute provides  the  manner  of  procedure  by 
which  a  change  of  venue  may  be  had.  and  the 
procedure  there  provided  is  a  proper  proce- 
dure In  a  case  where  the  application  Is  made 
on  the  ground  of  the  prejudice  of  the  judge." 
The  Idaho  BuprMue  Court  in  this  case  in  sub- 
stance held  that  under  this  constitutional 
provision,  a  denial  of  a  change  of  venue  ap- 
plied for  on  the  ground  of  prejudice  will  be 
presumed  to  be  In  effect  a  denial  of  Justice. 
The  decision  Is  logically  and  learnedly  res- 
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8o:ied  to  this  Inevitable  concIuBion,  and  the 
doctrine  declared  meetB  with  oar  TUMjoall- 
fied  approTaL 

From  this  proposition  flowB  the  corollary 
that  this  constitutional  guaranty  cannot  be 
destroyed,  denied,  abridged,  or  impaired  by 
legislative  enactments,  prescribing  the  proce< 
dnre  or  providing  that  perjnry  may  be  as- 
signed upon  affidavits  for  a  change  of  venue 
or  Jndge.  To  what  purpose  would  be  the 
right,  If  the  party  asserting  It,  or  bis  corrob- 
orating witnesses,  thereby  subject  themselves 
to  a  criminal  prosecution?  The  provision  of 
the  statute  for  change  of  Judge  in  county 
courts  Is  In  harmony  with  the  constitutional 
provision.  It  Is  not  an  essential  requirement 
that  the  Judge  should  be  as  a  matter  of  fact 
prejudiced.  It  only  requires  that  the  affida- 
vit of  the  party  and  two  corroborating  wit- 
nesses set  forth  that  he  has  good  reason  to 
believe,  and  does  believe,  that  the  Judge  is  so 
prejudiced  against  bim  that  he  cannot  have 
a  fair  and  impartial  trial  if  such  Judge  con- 
tinues to  preside  Id  such  cause.  It  does  not 
provide  for  further  affidavits  or  other  evi- 
dence to  be  beard.  When  these  affidavits 
are  presented  to  the  court,  they  stand  uncon- 
tradicted, and  the  only  means  by  which  the 
court  can  dispute  the  alleged  prejudice  would 
be  to  use  bis  personal  knowledge.  In  the  lan- 
guage of  Justice  Brewer:  "All  experience 
teaches  that  usually  he  who  Is  prejudiced 
against  another  Is  unconscious  of  It,  or  un- 
willing to  admit  It"  This  statute  Is  clearly 
not  restrictive  of.  and  does  not  Impair,  the 
constitutional  guaranty. 

We  are  of  opinion  that  petitioner  is  depriv- 
ed of  his  liberty  without  "due  process  of 
law,"  as  no  complaint  properly  verified  was 
filed  and  no  evidence  adduced  showing  prob- 
able cause.  The  county  court  had  no  Juris- 
diction to  Issue  the  warrant  or  commitment, 
and  the  proceeding  had  before  said  county 
court  was  In  violation  of  petitioner's  consti- 
tutional rights,  as  set  forth  In  article  2,  §§  6, 
7,  17,  of  the  Bill  of  Rights.  The  length  to 
which  this  opinion  has  been  drawn  can  only 
be  excused  by  a  consideration  of  the  Impor- 
tance of  the  principles  Involved  and  the  ne- 
cessity there  seems  to  be  for  a  clear  under- 
standing of  the  constitutional  guaranty  "that 
right  and  Justice  shall  be  administered  with- 
out prejudice." 

For  the  reasons  stated,  the  writ  Is  allow- 
ed, and  the  petftioner  Is  discharged. 

FOBMAN,  P.  J.,  and  OWEN,  concnr. 


(3  Okl.  Cr.  2a) 

Ex  parte  McCANN. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
27,  1909.) 

Application  of  Henry  McCann  for  writ  of 
habeas  corpus.  Writ  granted,  and  petitioner 
discharged.  Affirmed. 


John  L.  Gleason  and  WilUam  H.  Olatfc,  Cor 
petitioner.  Charles  L.  Moore,  Asst.  At^.  Qen.* 
and  Wallace  0.  HoghM,  Coun^  At^^  for  m- 
qwndenC 

iPEB  CUBIAM.  The  questions  of  law  and 
fact  In  this  cage  are  identical  with  the  ques- 
tions Involved  In  the  case  of  Ex  parte  Ellis 
(being  case  No.  A-434,  decided  by  this  court  oo 
this  November  27,  1909)  105  Pac  184.  and 
on  the  strength  of  that  decision  and  stipulation 
of  counsel  the  writ  of  habeas  corpus  is  allowed^ 
aud  the  petitioner  discharged. 


(3B  Okl.  BB) 

'  HABLEY  &  WILLIS  t.  STANLBT. 
(Supreme  Court  of  Oklahoma.   Nov.  9,  1900^ 
Sales  (|  4fl7*)— CoNorrioNAL  Salb— Loss  ox 

PbOPEBTT— UBLIOATION  TO  PAY. 

Wliere  personal  property  Is  sold  and  de- 
livered to  the  vendee  niwer  an  agreement  that 
title  is  to  remain  in  the  vendor  until  payment, 
the  loss  or  deatmctlon  of  the  property  while  in 
the  possession  of  the  vendee  before  payment, 
without  his  tanlt,  does  not  relieve  him  from  the 
obligation  to  pay  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  f  1362;  Dec;  Dig.  |  467.*] 

(Syllabus  by  the  Court.) 

Error  from  Stephens  Connty  Coart ;  W.  B. 
Admire,  Judge. 

Action  by  Harley  &  Willis  against  P.  Stan- 
ley. Judgment  for  defmdant,  and  plaintiffs 
bring  error.  Berersed  and  remanded. 

J.  B.  Wilkinson,  for  plalntUts  In  error. 
Gilbert  &  Bond,  for  defendant  In  etror. 

DUNN,  J.  December  7,  1907.  Harley  A 
Willis,  plalnUflHi  in  error,  aa  plalntiffli,  filed 
their  action  In  the  county  court  of  Stephens 
connty,  Okl.,  against  Mrs.  P.  Stanley,  to 
recover  the  price  agreed  to  be  paid  by  tlie 
defendant  for  certain  fomtture  and  other 
items  sold  and  delivered  by  plabatlfrs  to  the 
defendant  The  answer  was  a  general  deai- 
al.  The  nncontradicted  evidence  shows  that 
the  bill  of  goods  was  sold  1^  plaintiffs  to 
defendant  under  an  agreemmt  that  the  title 
was  to*remaln  in  plaintiffs  until  they  were 
paid  for.  The  defendant  received  the  goods 
and  placed  them  in  her  house,  which,  with- 
out her  fault,  were  destroyed  by  fire,  and 
the  defense  seems  to  be  predicated  upon  the 
proposition  that  this  destruction  of  the  prop- 
erty purchased  under  such  a  contract  re- 
lieved defendant  of  any  obligation  to  pay  for 
the  same;  that  the  loss  fell  on  the  vendors, 
and  not  on  herself.  The  case  was  tried  to  a 
Jury  which  on  this  evidence  and  the  instruc- 
tions of  the  court  returned  a  verdict  in  favor 
of  defendant,  upon  which  the  court  rendered 
Judgment,  to  reverse  which  £be  case  has  been 
brought  to  this  court  br  petition.  In  error 
and  case-made. 

There  are  a  number  of  guestlona  raised  by 
the  brief  of  counsel  for  plalntUta  In  error, 
but  they  all  revolve  around  the  single  legal 
proposition  suggested  above,  and  with  Its 
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determlDBtton  they  will  be  rendered  of  no 
consequence.  There  Is  some  conflict  of  au- 
thority on  the  question  presented,  but  to  our 
minds  the  great  weight  of  authority  supports 
the  general  rule  laid  down  in  6  American  & 
English  Ency.  of  Law,  p.  459,  which  Is 
stated  as  follows:  "Where  personal  property 
Is  sold  and  delivered  to  the  vendee  under  an 
agreement  that  title  1»  to  remain  in  the 
vendor  until  payment,  tlie  loss  or  destruc- 
tion of  the  property  while  In  the  possession 
of  the  vendee  before  payment,  without  fault 
does  not  relieve  him  from  the  obligation  to 
pay  the  price."  This  text  .flnda  support  in  a 
large  number  of  authorities:  La  Valley  v. 
Ravenna,  78  VL  162,  62  Atl.  47.  2  L.  R.  A. 
<N.  S.)  97,  11^  Am.  St  Rep.  898.  6  Am.  & 
Eng.  Ann.  Cas.  684,  with  note;  Osbom  v. 
South  Shore  Lumber  Company,  91  Wis.  &26, 
65  N.  W.  184 ;  Burnley  v.  Tufts,  66  Miss.  48, 
5  South.  627,  14  Am.  St,  Rep.  540 ;  Planters' 
Bank  of  Tennessee  v.  Vandyck,  4  Helsk. 
(Tenn.)  617 ;  American  Soda  Fountain  Com- 
pany V.  Vaughn,  69  N.  J.  Law.  582,  55  Atl.  54; 
Ooldle  &  McCuUoch  Company  t.  Harper,  81 
Ont  284 ;  Tufts  v.  Griffin,  107  N.  C.  47.  12 
B.  E.  68,  10  L.  R.  A.  526.  22  Am.  St.  Rep. 
863;  Tufts  T.  Wynne  &  Thompson,  45  Ma 
App.  42;  Marlon  Mfg.  Co.  v.  Buchanan  et 
nx..  118  Tenn.  238,  99  S.  W.  984,  8  Lu  R.  A. 
(N.  S.)  500;  Phillips  v.  HoUenberg  Music 
Co.,  82  Ark.  9,  90  S.  W.  1105 ;  Cole  v.  Hlnes, 
81  Md.  476,  32  Atl.  196.  82  L.  R.  A.  455.  and 
note ;  First  Congregational  Church  v.  Grand 
Rapids  School  Furniture  Company,  16  Colo. 
App.  46,  60  Paa  948. 

The  cases  holding  to  the  contrary  are  set 
forth  In  the  note  In  the  case  of  La  Valley  v. 
Ravenna,  6  Am.  &  Eng.  Ann.  Cas.  684,  and 
are  as  follows:  Arthur  v.  Blackman  (C.  C.) 
63  Fed.  536:  Bishop  v.  Mlnderhout,  128  Ala. 
162,  29  South.  11,  52  L.  R.  A.  895,  86  Am.  St 
Rep.  134;  Handle  v.  Stone,  77  Ga.  501; 
Swallow  T.  Emery,  111  Mass.  356;  Cobb  v. 
Tufts,  2  Wnison,  Civ.  Cas.  Ct  App.  (  154; 
Glisson  V.  Heggie,  106  Ga.  30,  81  S.  E  118; 
Mountain  City  Mill  Co.  v.  Butler.  109  Ga. 
469,  84  S.  E.  565.  In  the  case  of  Burnley  v. 
Tufts,  supra,  the  defendant  In  error  sold  to 
the  plaintiff  In  error  a  soda  water  fountain 
under  practically  the  same  terms  as  the 
goods  In  the  case  at  bar  were  sold.  Prior  to 
complete  payment  It  was  destroyed  by  Are, 
and  the  vendee  refused  to  make  payment  on 
the  same  grounds  as  are  raised  by  the  vendee 
In  the  case  at  bar.  Discussing  the  case  the 
Supreme  Court  of  Mtsslssli^l  said:  "Burn- 
ley unconditionally  and  absolutely  promised 
to  pay  a  certain  sum  for  the  property,  the 
possession  of  which  he  received  from  Tufts. 
The  fact  that  the  property  has  been  de- 
stroyed while  In  his  custody  and  before  the 
time  for  the  payment  of  the  note  last  due, 
<m  payment  of  which  only  his  right  to  the 
legal  title  of  the  property  would  have  ac- 
crued, does  not  relieve  him  of  payment  of 


the  price  agreed  on.  He  got  exactly  what 
he  contracted  for.  viz.,  the  possession  of  the 
property  oiid  the  right  to  acquire  an  abso- 
lute title  by  payment  of  the  agreed  price. 
The  transaction  was  something  more  than  an 
executory  conditional  sale.'  The  seller  bad 
done  all  that  be  was  to  do  except  to  re- 
ceive the  purchase  price.  The  purchaser 
had  received  all  that  he  was  to  receive  as 
the  consideration  of  his  promise  to  pay.  The 
inquiry  Is,  not  whether  if  he  had  foreseen 
the  contingency  which  has  occurred  he  would 
have  provided  against  It  nor  whether  he 
might  have  made  a  more  prudent  contract 
but  It  is  whether  by  the  contract  he  has 
made  his  promise  Is  absolute  or  condltlonaL 
The  contract  made  was  a  lawful  one,  and, 
as  we  have  said,  Imposed  upon  the  buyer  an 
absolute  obligation  to  pay.  To  relieve  bim 
from  this  obligation,  the  court  must  make  a 
new  agreement  for  the  parties,  Instead  of 
enforcing  the  one  made,  which  It  cannot  do.** 
To  the  same  effect  Is  the  holding  of  the  Su- 
preme Court  of  Wiscmisln  In  the  case  of 
Osbom  V.  Shore  Lumber  Co.,  supra,  a  case 
where  the  facts  were  similar  to  those  in 
the  case  at  bar.  Justice  Marshall  writing 
the  opinion  of  the  court  on  this  question  said: 
"The  conditional  vendee,  having  possession 
subject  only  to  the  vendor's  reservation  of  ti- 
tle as  security  for  the  unpaid  purchase  money, 
is  in  a  sense  the  owner.  If  he  pays  the  pur- 
chase mon^,  he  becomes  the  absolute  owner, 
without  any  new  transaction  or  bill  of  sale. 
If  the  goods  be  wrongfully  taken  away  from 
him  by  a  third  party,  he  may  recover  their 
full  value  of  the  wrongdoer;  and,  if  the 
property  Is  lost  or  stolen  while  In  his  pos- 
session, whether  by  or  without  fault  on  his 
part  he  must  nevertheless  pay  the  full  price 
agreed  upon."  Further  quotations  might  be 
made  from  all  of  the  authorities  cited  above, 
but  we  cannot  see  that  It  would  be  of  value. 
The  obligation  is  no  different  than  any  other, 
and  may  be  sued  for  and  recovery  had  at  any 
time  within  the  statute  of  limitation.  It 
thus  being  seen  that  the  judgment  of  the 
trial  court  is  contrary  to  law,  tbe  same  must 
be  reversed  and  a'  new  trial  granted. 

The  case  is  accordingly  remanded  to  the 
county  court  of  Stephens  county,  with  In- 
structions to  set  aside  the  Judgment  hereto- 
fore rendered  her^  and  grant  plalntllb  In 
error  a  new  trial. 

KANE.  C.  J.,  and  TURNER,  WILLIAMS, 
and  HAYES,  JJ.,  concar. 


(SS  OU.  256) 

INTERNATIONAL  HARVKSTER  CX).  OF 

AMERICA  V.  CAMERON. 
(Snpreme  Court  of  Oklahoma.   Nov.  11.  1009.) 
L  Apfkaz.  and  EB»tt  (I  865*>— Revixw— Dk- 

FKCTS  IN  PETmOK. 

Upon  a  petition  in  error  to  reverse  a  jndg- 
ment  By  default  such  defects  In  the  petition 


*rw  othsr  CMM  SM  saiM  tople  sad  moUob  NUICBSB  la  Dm.  *  Am.  DUPk  im  to  datih  *  R«arter  ImAnm 


Digitized  by 


Google 


100  PACIFIO  BBPOBTBB. 


<OkL 


u  ooold  hara  been  taken  advantan  of  before 
Jndgment  by  general  demurrer  may  oe  zwriewed. 

1(a).  If  the  jndnnent  would  have  been  ar- 
rested on  motion  if  made  because  the  petition 
did  Dot  state  facts  sufficient  to  cooautute  a 
cause  of  action,  it  may  be  rsTeised  for  the 
same  reason  upon-  a  proceedins  In  error. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  1389.^90,  USa;  Dec 
Dig.  <«6i*] 

2.  PlBADINO  8*)— JUDOKINT  (|  101*)— Su¥- 
FioiBNOT— Default. 

Where  there  is  no  aTerment  of  facts  In  the 

Setition  from  which  the  concluaione  of  law  are 
rawn,  the  same  will  hare  no  force  in  a  plead- 
ing ;  no  issue  being  presented  by  such  averment, 
and  no  proof  being  admissible  tnereander. 

2(a).  Facts  hot  alleged,  though  proved,  can- 
not form  the  basis  of  a  judgment  by  default 

2(b).  The  only  allegations  of  the  petition  fix- 
ed by  the  default  are  those  traversable,  and  is- 
Bom  cannot  be  joined  on  mere  oonelualona  of 
law. 

.[Si.  Note.— For  other  esses,  see  Pleading. 
Cent  Dig.  18  12-28% :  Dec.  Dig.  |  8  Judg- 
ment Cent  Dig.  H  168-170 ;  Dec.  IMg.  |  101.*1 

3.  Appeal  and  Ebbor  (S  248*)— Bstxkw— 

NB0E88ITT  or  BXCEFIIORS. 

Where  an  error  is  apparent  upon  the  judg- 
ment roll  or  record  of  the  trial  court,  the  same 
will  be  considered  on  review  here,  although  no 
exception  was  taken  thereto. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.    1447;  Dee.  Dig.  |  248.*] 

(Syllabus  by  the  Oonrt) 

Error  tiom  District  Court;  Garfleld  Ooun- 
tji  M.  G.  Oarbffl-,  Judge. 

Action  by  Charity  Cameron  against  the  In- 
ternational Barvester  C<Hnpany  of  America. 
Judgment  for  plaintiff,  and  defendant  tKings 
error.  Reversed. 

Sturgls,  Moore  &  Manatt,  for  plalntlfl  In 
error.  J.  M.  Dodson  and  H.  O;  aiaflwr*  Cor 

defttidant  in  error. 

WILLIAMS,  J.  The  qneetlon  essential  for 
determinatloQ  is  as  to  whether  or  not  the  pe- 
tition will  sustain  the  judgment  rendered  by 
default.  In  the  case  of  Leforce  t.  Haymes 
(decided  at  this  term,  Init  not  yet  officially 
reported)  lOfi  Pac.  644,  this  court  said: 
"Where  a  declaration,  petition,  or  complaint 
la  so  defectlTe  that  a  graierol  demurrer  there- 
to before  or  motion  In  arrest  after  judgment 
should  be  sustained,  and  Judgment  is  render- 
ed thereon  by  dtfault.  on  review  in  an  appel- 
late court  the  question  of  the  Insufficiency 
of  such  pleading  to  sustain  the  Judgment  may 
be  raised."  In  that  case  numerous  Kansas 
cases  are  cited  to  the  effect  that,  where  no 
allegations  of  fact  are  made  In  a  pleading 
from  which  the  condnsions  of  law  are  drawn, 
such  conclaslona  have  no  force  in  a  pleading, 
and  no  issue  Is  presented  by  such  averments. 
In  this  case  the  averment  as  to  the  plaintiff 
In  error  is  that  «  •  •  ♦  subsequently  the 
defendant  International  Harvester  Company 
of  America  purchased  all  the  Interests  and 
rights  of  said  William  Deerlng  &  Co.,  as  well 
as  the  rights  and  Interests  of  all  otber  har- 
vesting machine  companies,  as  your  petltlon- 


er  Is  informed,  and  upon  such  Information 
alleges  such  fact  to  be  true;  that  B.  F.  Buf- 
flngton  owns  or  claims  some  interest  tiiereln, 
the  exact  nature  of  which  is  unknowo  to 
plaintiff;  that  other  persons  to  your  petition- 
er unknown,  who  own  or  claim  to  own  some 
interest  in  and  to  said  property,  the  exact  na- 
ture of  whidb  is  unknown  to  your  petitioner, 
are  made  parties  hereto  that  their  pretended 
claim  or  Interest  may  be  tmrred  therein; 
*  •  *  that  whatever  right,  title,  or  inter- 
est claimed  by  said  defendants  Robert  S.  Bel- 
lamy and  his  wife,  Mary  Bellamy,  has  beea 
lost  and  forfeited  under  the  sale  of  said  pr<^ 
erty  for  taxes  and  the  making  and  delivery 
of  said  tax  deed  therefor,  and  that  they  have 
no  valid  Int^^t  therein;  and  that  the  de- 
fendants William  Deerlng  &  Co.  and  the  In- 
ternational Harvester  Company  of  America 
have  been  paid  In  full  for  the  amount  involv- 
ed in  said  mortgage,  and  that  dnnand  baa 
been  made  upon  them  for  the  release  of  said 
mortgage  from  the  records  of  said  county, 
and,  altbough  more  than  a  year  has  elapsed 
since  said  demand,  they  have  neglected  and 
stlil  refuse  to  release  and  cancel  said  mort- 
gage, and  the  same  remains  a  cloud  upon 
plaintiff's  title,  and  that  plaintiff  has  been 
damaged  thereby  In  the  sum  of  $60."  No 
averment  of  fact  as  to  the  damages  is  made, 
and  the  allegation  is  merely  a  legal  conclu- 
sion. Houeer  v.  Smith  (Kan.)  101  Pac.  1001. 
Counsel  for  defendant  in  error  say:  "How  la 
the  court  able  to  tell  whet  lt«ns  of  damages 
were  testified  to  by  the  defendant  in  error 
and  her  witnesses  at  the  trial  below?"  Facts 
not  alleged,  though  proved,  cannot  form  the 
basis  of  a  decree  or  judgmrat  by  defatilt. 
Hall  et  al.  v.  Jackson,  3  Tex.  S05;  Dame  t. 
CochitI  Reduction  &  Imp.  Co.,  13  N.  M.  10,  79 
Pac.  296.  The  only  all^ations  of  the  plead- 
ings fixed  by  the  default  ere  those  travers- 
able. Weese  v.  Barker,  7  Colo.  178,  2  Pac 
91d;  McKlnney  v.  State,  101  Ind.  355.  At 
best,  upon  such  an  all^atlon,  judgment  by 
default  could  be  entered  only  tor  nominal 
damages. 

It  Is  further  Insisted,  however,  that  tbe 
plaintiff  in  error  should  not  be  heard  here  on 
review,  as  there  were  no  acepUons  saved  at 
the  time  Judgment  was  rendered.  It  has 
been  repeatedly  held  by  this  court  tUAC, 
where  errors  are  aiq;)arrat  upon  the  Judgment 
roll  or  record  of  a  cause,  the  same  will  be 
consldwed  here,  although  no  exceptions  were 
tak^  Oiereto  In  the  trial  court  Good  win  et 
al.  V.  Blcltford,  20  Okl.  91, 93  Pac.  648;  Baher 
V.  Hammett  et  aL,  100  Pac.  1114;  Stone  t. 
Clogston  (decided  at  this  term,  bat  not  yet 
officially  reported)  105  Pac.  642;  Board  of 
County  Com'rs  of  Garfield  County  v.  Porter 
et  aL,  19  OU.  588,  19  Pac.  158;  Kellogg  v. 
School  District  18  Okl.  285,  74  Pat  110;  Ter- 
ritory ex  rel.  v.  Caffrey,  8  Okl.  198,  67  Pac 
204;  Caffrey  v.  Overholser,  8  OkL  202,  67  Pac 
206;  Lee  v.  United  States,  7  Okl.  5.58.  54  Pac 
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702;  Bndlck  on  New  Trials  and  Appeals,  i 
188,  p.  1S6.  See,  also,  McElnstry  Carter, 
48  Kan.  428,  29  Pac.  697. 

The  Judgment  of  tbe  lower  court  Is  revers- 
ed,  with  Instructions  to  proceed  In  accord- 
ance with  this  «pini<m.  All  the  Justices  con- 
cnc 


(2S  OkL  22) 

90HOI?EE  T.  ALLEN  et  al. 
(Sapieme  Court  of  Oklahoma.    Not.  9,  1909.) 

1.  PlEAOINO  (I  203*>— DEUlTaBER--REFIX,IITO 
PLUDINO— SOOPK  or  SUBSKqUEHT  DEHDB- 
SBB. 

When  a  demurrer  to  a  petition  eotutvting 
of  one  count  ia  sustained,  end  the  same  ia  re- 
filed  anchanf^ed  except  for  a  second  cause  of  ac- 
tion plaintiff  attaches  thereto  a  second  count, 
Md.  that  a  demurrer  suhseqnentl;  filed  ran  only 
to  ue  allegations  in  the  second  count 

[E)l  Not&— For  other  cases,  see  IHeading, 
Oent.  Dig.  I  4S2;  Dee.  Dig.  |  206.*] 

2.  MaBTKB  and  ^TAHT  a  1S3*)— -IRJUBT  TO 

8XBVA.NT  —  WABKnra   Aim  iHRanomra 

Sebvart. 

In  a  suit  In  damages  for  personal  Injuries 
resalting  in  loss  to  plaintiff  of  the  services 
of  her  minor  child,  where  the  petition  substao- 
tially  states  that  raid  child,  while  employed  by 
defendants  to  work  in  their  laundry,  was,  with- 
out being  infonned  by  defendants  ot  the  danger 
incident  thereto,  put  to  woik  feeding  a  mangle, 
allied  to  be  a  dangerous  machine,  that  said 
danger  was  sndt  tliat  "owing  to  her  tender 
yean  and  inexperience  she  was  wholly  unable 
to  understand  or  appreciate,  all  of  which  was 
known  to  defendant  at  the  time,"  who  "canlesa- 
ly  and  negligently  failed  to  Inform  her  as  to  the 
dancer  and  hasard  of  the  emplt^mt  and  the 
saia  madiine,**  snd  that  in  consequence  of  such 
fallun  said  minor  was  Injured,  states  a  cause  of 
action. 

[Ed.  Note*— For  other  eases,  see  Master  and 
Serrant,  Cteit.  Dig.  H  814r^7t  Dec  Dig.  I 
168.*] 

(Syllabus  hy  th«  Oonrt) 

Drror  from  District  Court,  Logan  County. 

Action  by  Mary  Schoner  agalmt  EL  Jef- 
feraon  Allen  and  Jwome  McCarthy,  partners 
MM  "Allen  ft  McCarthy."  Judgment  tor  de- 
toidant^  and  plaintiff  brings  error.  B»> 
Tened. 

W.  B.  Herod,  for  plaintiff  In  error.  John 
H.  Burford,  for  defendants  in  error. 

TURNER,  J.  On  January  17,  1907,  Mary 
Sclioner,  plaintiff  In  error,  plaintiff  below, 
sued  B.  Jefferson  Allen  and  Jerome  Mc- 
Carthy, partners  as  "Allen  &  McCarthy,"  In 
the  district  court  of  Logan  coun^  In  dam- 
ages for  personal  Injuries  alleged  to  hare 
been  negligently  Inflicted  by  them  upon  her 
minor  child,  Catharine  R.  Schoner,  result- 
ing to  plaintiff  in  the  loss  of  her  services. 
To  the  petition,  consisting  of  one  count,  de- 
fendants demurred,  which  was  sustained  and 
no  exceptioDS  saved.  Subsequently,  and  by 
leave  of  court,  plaintiff,  on  October  8,  1907, 
r^ed  said  petition  unchanged,  except  that, 
ior  a  second  cause  of  action  against  defend- 
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ants,  she  attached  thereto  Adotber  count, 
which  substantially  Mates  that  defendants 
are,  and  were  at  the  times  thereinafter  men- 
tioned, partners  doing  buslnesp  In  Guthrie, 
Logan  county,  Okl.,  as  "Allen  &  McCarthy," 
and  as  such  engaged  in  the  laundry  business 
owning,  controlling,  and  operating  what  was 
known  as  the  "Star  laundry";  that  plain- 
tiff is  a  widow,  and  said  Catharine  her 
minor  child,  aged  16  years,  living  with  her, 
and  of  whom  she  had  the  sole  care  and  con- 
trol and  was  chargeable  with  her  rearing 
and  education;  that,  while  said  Catharine 
was  so  living  vrlth  her,  defendants  sought  out 
said  Catharine,  and  without  the  knowledge 
and  consent  of  plaintiff,  "and  over  her  pro- 
test and  against  her  will  and  order,"  employ- 
ed said  Catharine  to  work  In  their  said  laun- 
dry as  a  laborer,  well  knowing  her  to  be  an 
Infant  and  without  experience  and  not  fa- 
miliar with  the  duties  to  be  assigned  her; 
that  among  other  machinery  ased  by  defend- 
ants in  said  laundry  was  a  mangle,  **a  dan- 
gerous and  hazardous  machine  to  operate" 
and  defective  and  unsafe  even  for  skilled 
and  experienced  servants;  that,  by  order 
of  defendants  said  Catharine  was  assigned 
to  the  duty  of  feeding,  operating,  managing, 
and  conducting  said  machine  "without  any 
Information  or  instruction  as  to  the  danger- 
ous character  of  the  woil£,  or  of  the  ma- 
chine," which,  owing  to  her  tender  years  and 
.inexperience,  she  was  wholly  unable  to  un- 
derstand or  appreciate,  all  of  whldi  was 
known  to  defendants  at  the  time;  that  whlTe 
so  employed,  to  wit,  on  December  18,  1905, 
and  without  fault  on  her  part,  her  hand  and 
arm  was  caught  In  said  "mangle"  and  In- 
jured to  sncb  an  extent  as  to  be  practically 
useless,  and  In  consequence  of  said  Injuries 
she  has  been  maimed  for  life,  "and  plain- 
tiff was  deprived  of  her  daughter  as  she  was 
when  defendants  took  her  away";  that  "de- 
fendante  carelessly  and  negligently  failed  to 
Instruct  or  inform  the  said  minor  as  to  the 
danger  and  hazard  of  the  employment  and 
the  said  machine;  that  they  failed  to  warn 
her  of  the  danger,  and  as  a  result  of  such 
negligence  she  was  Injured;  that,  as  the 
mother  of  said  minor,  she  was  entitled  to 
her  services  nntll  she  became  of  age;  that 
such  services  were  worth  $600;  that  she 
has  expended  on  account  of  said  Injuries 
$135.50;  that  she  has  been  compelled  to  care 
for  and  nurse  said  minor  "dnrlng  all  of  the 
time";  that  her  said  services  are  worth  $240; 
and  that  she  has  been  damaged  in  all,  as  a 
result  of  defendant's  negligence  In  the  prem- 
ises, $1,000,  for  which  she  prays  Judgment 
and  costs.  To  this  count  defendants  filed  a 
demurrer,  which  was  sustained,  and  plain- 
tiff excepted,  and,  refusing  to  plead  further. 
Judgment  was  rendered  In  favor  of  defend- 
ants, and  plaintiff  brings  the  ease  here  tat 
review  contending  that  the  court  erred  in 
sustaining  said  demurrer. 
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Prellmtnary  to  the  discussion  of  this  de- 
murrer. It  Is  contended  by  defendants  that 
the  same  should  not  run  to  the  allegations 
set  forth  in  the  flrst  count  because  they  say 
that  no  reference  thereto  or  adoption  of  it 
Is  made  in  the  second  count.  This  seems 
to  have  been  the  view  entertained  by  the 
trial  court,  and  therein  we  see  no  error. 

In  Birmingham,  etc.,  t.  Allen,  99  Ala.  359, 
13  South.  8,  20  L.  R.  A.  457,  it  was.  In  sub- 
stance, held  that,  where  a  demurrer  has  been 
sustained  to  a  complaint  consisting  of  a  sin- 
gle count,  it  was  error  to  amend  the  com- 
plaint by  adding  thereto  one  or  more  counts 
even  by  reference  to  and  ad(9tt<m  of  the  orig- 
inal count. 

In  Treweek  t.  Howard,  105  Cal.  434,  89 
Pae.  20,  it  was  held  to  be  unnecessary  to  re- 
peat at  length  in  each  sacceeding  count  of 
the  complaint  the  facts  stated  in  the  flrst 
count,  where.  In  the  succeeding  count,  refer- 
ence to  a  preceding  count  Is  definite  and  cer- 
tain, and  ihe  allegations  therein  contained 
are  expressly  adopted,  but  that  the  omis- 
sion to  either  repeat  or  refer  to  them  is 
fatal  to  their  consideration.  Byrne  Mill  Co. 
r.  Bobertson.  149  Ala.  273,  42  South.  lOOS; 
Hopkins  et  al.  t.  Contra  Costa  Co.,  106  Cal. 
666,  39  PRC  933,  dtlng  cases;  Gllmore  et 
al,  T.  Christ  Hospital,  etc.,  68  N.  J.  Law,  47, 
52  Atl.  241.  Concerning  the  demurrer,  it  Is 
well  settled  that  where  the  master  knows 
the  employment  is  dangerous,  and  also 
knows  that  the  servant  Is  Ignorant  and  In- 
experienced in  the  employment  and  has  no 
knowledge  of  tlie  dang^  incident  thereto, 
It  Is  the  duty  of  the  master  to  warn  the  serv- 
ant of  the  danger  and  instruct  him  to  avoid 
It  If  the  failure  to  perform  said  duty  re- 
sults In  Injury  to  the  servant,  the  master  Is 
liable.  Bven  where  the  danger  Is  patent  and 
open  to  observation,  It  la  the  duty  of  the 
master  to  warn  and  Instruct  the  servant  in 
tegard  to  It  If  through  inexperience,  or  from 
any  cause  whatever,  the  servant  is  unable 
to  understand  fully  and  appreciate  the  na- 
ture and  extent  of  said  danger.  20  Am.  ft 
Eng.  Enc.  of  Ijaw,  97,  and  cases  cited.  Or, 
as  stated  in  Cyc.  1173:  "Where  the  master 
Imows,  or  ought  to  know,  the  dangers  of  the 
employment,  and  knows,  or  ought  to  know, 
that  the  servant,  by  reason  of  his  Immature 
years  or  Inexperience,  Is  Ignorant  of,  or  un- 
able to  appreciate,  such  dangers.  It  Is  his 
duty  to  give  bim  such  insti-uctlon  and  warn- 
ing of  the  dangerous  character  of  the  employ- 
ment as  may  reasonably  enable  him  to  un- 
derstand Its  perils" — and  cases  cited. 

DowUng  T.  Allen  &  Co.,  74  Mo.  13,  41  Am. 
Hep.  298,  was  a  suit  In  damages  for  personal 
injuries  sustained  while  plaintiff  was  In  the 
employ  of  defendant  in  Its  foundry  In  St  Lou- 
is. At  the  close  of  plalnttflCs  testimony  there 
was  a  demurrer  to  his  evidence,  which  was 
sustained,  and  plaintiff  appealed.  The  facts 
were,  In  substance,  tbat  plahitlff  was  a  boy 
17  7ean  old,  wlu^  at  the  request  of  bis 
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father,  was  hired  to  the  defendant  In  its 
foundry.  During  the  first  two  months  he 
was  employed  In  running  errands  and  sweep- 
ing out  During  the  last  month  he  was  em- 
ployed in  the  machine  shop  and  In  the  yard, 
where  a  turntable  was  being  constructed, 
under  King,  a  fellow  servant  and  was  under 
his  orders.  King  knew  the  boy  was  "green" 
and  persuaded  him  to  remain  at  work  at  the 
turntable.  Running  east  from  this  table 
was  a  shaft  about  12  feet  long  and  6  Inches 
In  diameter,  and  covered,  except  for  some 
3%  feet  nearest  the  turntable  and  about  8 
or  10  Inches  from  the  ground.  It  could  be 
stepped  over,  and  was  In  the  habit  of  being 
stepped  over  by  the  men  thereabout  em- 
ployed. At  the  end  nearest  the  turntable, 
the  shaft  had  a  collar  about  an  inch  and  a 
half  thick,  from  which  projected  a  set  screw 
about  2  inches.  King  ordered  the  boy  to 
stop  the  engine  and  to  hurry.  He  took  the 
short  way,  and  In  stepping  over  said  shaft, 
which  was  revolving  rapidly,  the  leg  of  bis 
trousers  was  caught  by  the  said  screw,  his 
leg  was  drawn  in  the  shaft  and  he  was  in- 
jured. The  court  after  laying  down  the  gen- 
eral doctrine  that  one  who  enters  upon  the 
services  of  another  takes  upon  himself  the 
ordinary  risks  of  the  employment  said: 
"On  the  other  hand,  If  there  are  concealed 
dangers  known  to  the  employer,  and  un- 
known to  the  employfi,  It  is  the  duty  of  the 
employer  to  notify  the  servant  of  their  ex- 
istence. We  think  the  doctrine  equally  well 
settled  by  the  authorities  that  although  the 
machinery,  or  that  part  of  it  complained 
of  as  especially  dangerous,  is  visible,  yet 
if,  by  reason  of  the  youth  and  inexperience 
of  the  servant  be  is  not  aware  of  the  danger 
to  which  be  Is  exposed  In  operating  It,  or 
approaching  near  to  It  it  is  the  duty  of  the 
master  to  apprise  him  of  the  danger,  if 
known  to  blm." 

In  Sullivan  v.  India  Manufacturing  Co.. 
118  Mass.  390,  the  court  said:  "It  may  fre- 
quently happen  that  the  dangers  of  a  par- 
tlcular  position  for  or  mode  of  doing  work 
are  great  apparent  to  persons  of  capacl- 
ty  and  knowledge  of  the  subject  and  yet  a 
party  from  youth,  inexperience.  Ignorance, 
or  general  want  of  capacity  may  'fail  to 
to  appreciate  them.  It  would  be  a  breacb 
of  duty  on  the  part  of  a  master  to  expose  a 
servant  of  this  character,  even  with  his  own 
consent  to  such  dangers,  unless  with  In- 
structions or  cautions  sufficient  to  enable 
him  to  comprehend  them,  and  to  do  bis  work 
safely,  with  proper  care  on  bis  own  part" 

In  Ingerman  v.  Moore,  90  Cal.  410,  27  Pat 
806,  25  Am.  St  Rep.  138,  the  court  said: 
"The  complaint  alleges  that  the  work  of 
running  the  machine  was  dangeroiu.  and 
plaintiff  was  inexperienced  and  Ignorant  of 
the  dangers  attending  the  same,  and  that 
defendant  knew  this,  and  neglected  to  warn 
him  of  such  dangers,  or  properly  instruct 
him  In  sncb  work."  And,  qnodiig  approTlnff- 
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ij  from  Jones  t.  Florence  Mining  Co.,  66 
Wto.  277,  28  N.  W.  210  (57  Am,  Rep.  269), 
■aid:  •*  •  •  •  We  think  It  Is  now  clearly 
settled  that  If  a  master  employs  a  servant 
to  do  work  In  a  dangerous  place,  or  where 
the  mode  of  doing  the  work  Is  dangerous 
and  apparoit  to  a  person  of  capacity  and 
knowledge  of  the  snbjectt  yet  If  the  servant 
emplfvect  to  do  work  of  soch  a  dangerous 
character  or  In  a  dangerous  place,  from 
jmtb,  inexperience,  ignorance,  or  want  of 
general  capael^,  may  fall  to  appreciate  the 
dangers,  !t  la  a  breach  of  duty  on  the  part 
of  tiie  master  to  expose  a  servant  of  sncb 
diaracter,  eyea  with  his  own  consent,  to 
such  dangers,  unless  he  first  gives  him  such 
instructions  or  cantiona  as  will  enable  him 
to  comprehend  tbem,  and  do  his  work  safe- 
ly with  proper  care  on  his  part" 

in  Oreltf  et  aL  v.  Brown,  7  Kan.  App.  894, 
61  Pac.  the  court,  after  laying  down 
the  general  rule  Insiated  on  by  defendants 
herein  In  support  of  tb^r  demurrer,  to  the 
effect  that  plalntUt  assumed  the  risk  of  ob- 
Tlous  dangers  Incident  to  her  employment 
qoalUled  It  tbns:  "This  rule  applies  to  mi- 
nors, as  well  as  adults,  who  are  of  such  age, 
tntelUgence,  discretion,  and  judgment  as  to 
enable  them  to  understand  and  appreciate 
the  dangers."  Casey  t.  Railroad  Co.,  90  Wis. 
lis,  62  N.  W.  624.  Clearly  Implying  the  con- 
Terse  of  the  rnle  to  be  that  where  tiie  minor 
is  not  of  such  age,  intelligence,  discretion, 
and  Judgment  as  to  enable  her  to  understand 
and  aroredate  the  dangers,  she  does  not  as- 
some  such  danger,  and  that  the  neglect  of 
the  master  to  Inform  her  thereof  Is  action- 
able negligence.  This  is  a  distinction  run- 
ning through  all  the  cases,  or,  as  stated  In 
the  first  section  of  the  syllabus  in  Jane 
Jones,  by  Her  Next  E^end,  Roberts,  67 
HL  App.  06:  '^here  the  danger  of  injury  Is 
apparent  to  a  person  of  ordinary  Intelligence 
and  experience,  and  Incident  to  the  employ- 
ment, the  risk  of  Injury  Is  araumed  by  the 
employe  as  one  of  the  ordinary  risks  of  serv- 
ice. This  rule  does  not  spply,  however,  to 
employes  who  from  youth  are  unable  to  ap- 
preciate and  realize  the  danger  to  which 
they  are  expcwed."  See,  also,  Ertz  v.  Pier- 
son.  ISO  Mich.  160,  89  N.  W.  680;  Luebke  v. 
Berlin  Mach.  Works,  88  Wis.  442,  60  N.  W. 
711.  48  Am.  St  Bep.  913. 

Inasmuch  as  the  petition  alleges,  In  sub- 
■GBnee^  that  plaintiff's  chnd,  as  the  servant  of 
dtilendants,  was  put  by  them  at  work  feeding 
a  dangerous  mschlne,  that  the  danger  tn- 
dOent  thereto  ahe,  owing  to  her  tender  years 
and  Inexperience,  was  wholly  unable  to  un- 
derstand  or  appreciate,  an  of  which  was 
known  to  defendants,  who  ca^essly  and 
n^lgraitly  failed  to  Instruct  and  inform  bet 
of  such  danger,  and  that  said  failure'  re* 
aidted  In  her  injury,  we  are  of  the  opin- 
ion lliat  the  same  stated  facts  sufficient  to 
constitute  a  cause  of  action,  and.  as  this 'Is 


the  only  point  rais6d  by  the  demurrer,  the 
judgment  of  the  lower  court  is  reversed. 
All  the  Justices  concur. 

(X  OU.  Ill) 

TATH  V.  GAINES. 
(Supreme  Court  of  Ofclahoma.    Nov.  9,  1909.) 

Indians  (8  15*)  — Unauthobizkd  Convey- 
ance OF  Land — Reconvetanob— Recoveet 
BT  Vendee  or  Price  Paid. 

An  allottee  of  land  in  the  Greek  Nadou. 
which  was  inalienable  by  virtue  of  the  provi- 
sions of  Act  Cong.  March  1,  1901,  c  676,  i  7, 
31  Stat.  863,  for  a  valnable  consideration  made, 
executed  and  delivered  a  warranty  deed  there- 
to, and  accompanied  the  eame  with  a  con- 
tract, which  provided  snbetantially  that,  should 
the  said  srantor  at  any  time  become  dissatlB- 
fied  with  the  sale  or  fail  or  refuse  to  carry  out 
the  provisions  of  the  deed,  she  would  pay  to 
the  grantee,  his  heirs  or  assiens,  all  money  paid 
for  the  purchase  price  of  said  land,  and  tor  all 
Improvements  mane  Uiereon,  less  a  resaonable 
allowance  for  rents  for  the  use  of  tiie  land  dur- 
ing the  time  grantee  held  IL  The  grantor  ex- 
ercised her  right  of  TepoBsessing  herself  of  the 
land  without  a  repayment  of  the  moneys  as 
agreed  in  the  contract  Grantee  brought  suit 
for  the  same,  and  at  the  same  time  tendered  a 
deed  of  reconveyance  of  the  land.  To  his  peti- 
tion setting  Dp  subBtantially  the  foregoing  twets. 
a  demurrer  was  filed,  which  was  by  the  trial 
court  sustained.  Bad,  error. 
[Ed.  Note.— For  other  eases,  see  Indian^  De& 

rwg.  I  Its.*] 

(Syllabus  by  the  Court) 

Error  from  District  Oourt,  Sradnole  Coun- 
ty ;  A.  T.  West,  Judge. 

Action  by  Henry  M.  Tate  against  Phoebe 
Gaines.  Judgment  for  d^mdant,  and  plain- 
tiff brings  error.   Reversed  and  remanded. 

J.  A  Baker,  for  plaintiff  In  error.  Gromp, 
Rt^rs  ft  Harris,  for  defendant  In  wror. 

DUNN,  J.  On  June  1, 1906,  there  was  filed 
by  plaintiff  In  error,  as  plaintiff  In  the  court 
below,  a  complaint  at  law  In  the  office  of  the 
clerk  of  the  United  States  Court  tm  the 
Western  District  of  the  Indian  Territory,  In 
which  It  was  alleged:  That  on  the  29th  day 
of  October,  1901,  defendant,  for  a  gocd  and 
valuable  consideration,  sold,  transferred,  and 
delivered  to  plaintiff  a  certain  tract  of  land, 
describing  it.  In  the  Creek  Nation  of  the  In- 
dian Territory.  At  the  time  of  the  execu- 
tion of  the  deed,  the  parties  entered  into  a 
contract  In  whitdi  it  was  agreed  that,  in 
the  event  the  grantor  should  at  any  time  be- 
come dtasadsfled  or  fall  to  carry  out  the  pro- 
visions of  the  sale  or  recover  the  land,  she 
would  first  repay  plaintiff  all  mon^s  which 
he  had  paid  therefor  or  expended  for  Im- 
provements on  the  same,  less  a  reasonable 
sum  for  rent  thereof.  That  under  and  by 
virtue  of  these  agreements,  plaintiff  entered 
Into  possession  of  the  land,  Iwoke  and  cleared 
It  at  an  expense,  which,  Including  the  price 
paid  for  the  same,  amounted  to  $858.  That 
thereafter,  and  in  190S,  the  defendant  caused 
the  Indian  agent  to  remove  the  plaintiff  from 
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the  land  ftnd  r^mssessed  beretif  thereof,  and 
^hat  she  and  her  snccessore  and  assigns  had 
continued  In  posseBsIon  to  the  date  of  the 
bringing  of  the  action.  The  contract  re- 
ferred to,  which  was  signed  by  both  grantor 
and  her  husband,  proWdea  that:  "Whereas, 
said  sale  la  against  the  proTlslons  of  the 
law;  and,  whereas,  said  H.  M.  Tate,  has  In 
good  faith  paid  ns  a  valoaUe  consideration, 
and  we  have  in  good  faith  sold  the  said  land 
to  the  said  H.  M.  Tate:  Now  this  is  to  fur- 
ther agree  with  the  said  H.  M.  Tate,  that 
If  at  any  time  we  should  become  dissatisfied 
with  said  sale  and  fall  or  refuse  to  continue 
to  carry  out  the  provisions  of  said  sale,  or 
should  we  or  either  of  us,  our  helra  or  as- 
slgna,  ever  at  any  time  fail  or  refuse  to  carry 
out  the  provisions  of  said  sale,  or  undertake 
to  recover  the  said  land,  we  or  either  of  us, 
oar  heirs  or  assigns,  shall  first  pay  to  the 
said  B.  M.  Tate,  his  heirs  or  assigns,  all 
money  be  has  paid  for  the  purchase  price 
thereof  and  for  all  improvements  the  said 
H.  M.  Tate  shall  have  made  on  the  said 
land,  less  a  reasonable  amount  for  rents 
of  said  lands  for  the  time  he  shall  have  used 
the  same."  At  the  time  plaintiff  filed  his 
action,  he  made  and  executed  a  warranty 
deed  to  the  tract  of  land  warranting  title 
thereundw  against  all  persons  claiming  by, 
through,  or  under  him,  and  tendered  the 
same  to  the  defendant. 

It  Is  agreed  by  both  parties  that  under 
and  by  virtue  of  Act  Ck>ng.  Mardi  1,  1901, 
c.  676,  S  7,  81  Stat  868,  entitled  "An  act  to 
ratify  and  confirm  an  agreement  With  the 
Muscogee  or  Creek  Tribe  of  Indians,  and  for 
other  purposes."  the  laud  was  Inalienable 
by  the  grantor,  and  that  any  deed  which 
she  made  was  absolutely  void  and  of  no  force 
or  effect,  as  a  conveyance,  and  It  Is  the  con- 
tention of  counsel  for  defoidant  that  no 
recovery  can  be  had  on  the  contract  on  which 
this  action  is  based,  for  the  reason  that  It 
relates  to  money  paid  and  expended  in  car- 
rying out  a  contract,  part  of  which  at  least 
was  void;  that  money  so  paid  or  expended 
cannot  be  recovered  upon  the  recipient  there- 
of exercising  the  right  of  repudiation.  A 
contract  which  the  law  denounces  as  void 
Is  necessarily  no  contract  whatever,  and  the 
acts  of  the  parties  in  an  eCtort  to  create  one 
tn  no  wise  bring  about  a  change  -of  their 
legal  statua  The  parties  and  the  subject- 
matter  of  the  contract  remain  In  all  partic- 
ulars Just  as  they  did  before  any  act  was 
performed  in  relation  thereto.  So  that  in 
the  case  at  bar,  when  defendant  made,  exe- 
cuted, and  delivered  to  plaintiff  her  deed  to 
the  tract  of  land,  both  parties  knew,  and  are 
held  to  have  known,  that  no  transfer  took 
place,  that  the  grantor  attU  owned  the  land 
and  was  still  entitled  to  its  possession,  and 
that  the  grantee  received  naught  for  the 
money  he  paid,  except  the  grantor  suffered 
him  to  go  Into  possession  of  the  land.  In 
other  words,  the  grantor  refrained  from  ex- 
cluding defendant,  and  he  held  possession  be- 
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cause  of  the  absence  of  flie  exorcise  of  a 
right  of  which  his  grantor  was  in  full  pos- 
session. There  was  nothing,  however,  Ille- 
gal In  this  transaction — ^no  act  upon  which 
the  state  visited  Its  condemnation  by  pea' 
alty  or  punishment  That  which  was  done 
was  not  malum  lu  se,  but  was  Just  within 
the  domain  of  malum  prohibitum,  upon  wlilcb 
the  law  visited  no  punishment  severer  than 
the  declaration  that  any  act  seeking  to  effect 
a  transfer  of  this  land  would  be  void,  and 
that  no  transfer  would  be  effected — that  it 
was  Inalienable.  Also,  the  only  effect  which 
the  deed  plaintiff  made  and  tendered  to  de- 
fendant would  have  would  be  evidence  of 
hiB  acquiescence  so  far  as  he  was  concerned 
In  defendant's  title  and  to  clear  the  record. 
It  would  take  nothing  from  plaintiff  which 
he  liad,  and  it  would  In  fact  give  defendant 
nothing  that  she  did  not  already  possess. 
Now.  with  the  foregoing  considerations  be- 
fore us,  and  with  a  clear  understanding  of 
the  relationship  of  the  parties,  what  in  fact 
did  they  accomplish  by  their  effort  to  deal? 
No  law  prohibited  defendant  from  acqulee- 
clug  In  plaintiff's  possession  of  the  land  in- 
volved. No  law  prohibited  defendant  from 
Inducing  plaintiff  to  Improve  the  land.  Both 
parties  knew,  as  is  evidenced  and  made  mani- 
fest by  the  contract  that  this  was  virtually 
all  defendant  was  yl^ding  and  all  that 
plaintiff  was  securing.  TTnder  the  contract 
and  the  law,  defendant  yielded  possession  In 
prsesentl,  or  from  day  to  day,  and  plaintUf 
secured  it  in  the  same  way.  Sndi  a  posses- 
sion creates  a  tenancy  at  will. 

A  case  In  which  a  similar  question  was  In- 
volved is  Rogers  et  al.  t.  HIU,  decided  by  the 
Court  of  Appeals  of  the  Indian  Territory,  re- 
ported in  8  Ind.  T.  562,  64  S.  W.  536.  In  that 
case,  as  in  this,  there  was  an  invalid  con- 
veyance or  contract  of  sale  and  of  the  posses- 
sion of  the  grantee.  The  court  said:  "It  has 
been  uniformly  held  that  possession  under 
an  Invalid  conveyance  or  contract  of  sale 
creates  a  tenancy  at  will,  and  where  a  ten- 
ant goes  into  possession  under  an  Invalid 
lease  his  tenancy  at  Its  Inception  is  merely 
a  tenancy  at  will.  Hall  v.  Wallace,  88  Oat 
434,  26  Pac.  360;  Pa<^rd  v.  Railroad  Go., 
46  111.  App.  244;  Lehman  v.  Nolting.  56  Mo. 
App.  649;  Howard  v.  Merrlam,  S  Ousb. 
(Mass.)  583 ;  Mcintosh  v.  Lee.  57  Iowa,  S56» 
10  N.  W.  895."  A  "tenancy  at  will"  la  de- 
fined by  the  Suprone  Court  of  Maine  In  the 
case  of  Cunningham  v.  Holton,  65  Me.  38,  86. 
as  follows:  **A  'tenancy  at  will'  Is  an  estate 
which  timply  confers  a  right  to  the  posses- 
sion of  the  premises  leased  for  such  Indefi- 
nite period  as  both  parties  shall  determine 
such  possession  shall  continue.  The  estate 
may  arise  by  implication  as  well  as  by  ex- 
press words."  So,  while  the  conveyance  was 
wholly  void  and  of  no  effect  In  Itself.  th« 
possession  of  the  grantee  amounted  to  a  ten- 
.  ancy  at  will,  not  made  so  by  the  void  con- 
veyance, but  because  out  of  the  ^ort  to  deal 
came  a  permission  to  enter  the  land  relieving 
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snntee  of  tb»  ImpntatKm  of  and  liability  for 
tiwpass.  In  order  to  lectire  thlt  possession, 
fnntee  offmd.  and  liad  accepted  grantor, 
a  certain  sam  of  moneTi  and  wltbln  the 
understanding  of  the  parttea  grantee  was 
to  improve  the  land  irtiile  pomitted  to  re* 
naltt  in  poaaeaaton.  Neither  party  ^ar- 
ently  knew  how  long  tttls  posseBslon  would 
cwtlnve^  tmt  both  agreed  that,  when  termi- 
nated. If  by  the  naked  exendse  by  grantor  of 
her  InallenaUe  right  ot  r^saeaslon,  grantee 
should  be  repaid,  less  a  reasonable  rental, 
that  which  he  had  expended.  Can  this  re- 
pay moit  be  enforced? 

Mr.  Fag^  In  hla  recent  work  <m  Contracts, 
volnme  1,  at  section  510,  aaya:  "If  A.  makes 
a  promise  to  B.,  coualattng  ot  two  or  more 
corenanta  upon  ralnable  and  Icfi^al  ccidMsx- 
atton,  and  one  of  the  eorenanta  made  tor  a. 
la  void  by  reason  of  its  anbjectmatter,  bnt 
not  lUegal,  then  tbe  Iccal  oovmant  can  be 
enforced  whether  the  contract  la  aevenlie 
or  lnaeTerabl&"  And  at  sectltm  643  the  aame 
aathor  says:  **If  a.  contract  Is  mer^  void 
as  dlatlngnlshed  from  Illegal,  a  contract  col- 
lateral to  It  and  In  aid  of  It  la  not  th^by 
Invalidated.  This  fcdlows  from  the  rnle  tbat 
a  Told  covenant  In  an  Inaeverable  contract 
does  not  invalidate  the  remaining  valid 
covenanta."  To  ma  mlnda  the  principle 
enunciated  In  the  foregoing  qnotatlona  is 
appUcaUe  to  the  relati«D8b^  existing  be- 
twerai  the  parties  In  the  case  at  bar,  and 
there  Is  no  reason  we  can  perceive  why  the 
defoidant;  having  secured  from  idalntilf  nn> 
der  the  arrangonait  mentioned  in  thia  case 
the  mon^  and  property  involved,  should  be 
permitted,  upon  repossessing  herself  of  the 
omslderatlon  therefor,  to  retain  both.  A 
reasonaUe  rental  is  certainly  all  Qtat  she  has 
a  rl^t  to  claim.  To  Ibis  she  agreed  when 
aba  received  it,  and  the  overplcs  of  i^aln- 
tlira  property  in  her  posseaaltm  does  not  be- 
long to  her,  and  she  should  be  willing  by  all 
the  considerations  of  honesty,  good  faith,  and 
good  conscience^  to  account  therefor.  She 
should  not  want  to  keep  it  if  she  could,  and 
the  law  will  not  permit  it  If  she  would. 

A  case  somewhat  similar  to  the  one  at  bar 
Is  that  of  Logan  Goun^  National  Bank  v. 
Townsend,  139  U.  S.  67,  11  Sup.  Ct  486,  S5 
Xb  Ed.  107,  which  was  a  case  In  which  the 
liOgan  County  Natlmal  Bank  purchased  from 
Towzuend  certain  bonds  of  Logan  county, 
Ey.,  under  an  agreement  that  It  would,  uiwn 
plabitUfa  demand,  replace  to  blm  at  the 
price  paid  or  less;  ttiat,  on  demand  being 
made  on  the  hank,  it  refused  to  comply,  set- 
ting up  that  ita  agemt  had  no  right,  author- 
ity, or  power  to  make  the  contract  set  out  in 
the  petition ;  that  the  same  was  a  gambling 
transaction  and  a  dealing  and  betting  upon 
the  future  Talue  of  the  bonds,  and  It  was 
mgeA  that  ttte  act  was  ultra  Tires  the  power 
of  the  bank  and  void.  The  Supreme  Court, 
In  rejecting  these  contentions,  held  that,  not- 


wlttistandlng  the  fact  that  the  contract  was 
ultra  vires  and  void,  the  bank  could  not  re- 
tain the  bonds  without  accounting  to  plaln- 
tiir  for  their  value.  In  passing  Justice  Har- 
lan said:  "It  would  seem,  upon  defendant's 
theory  of  Its  powers,  to  be  too  clear  to  admit 
of  dispute  tbat  ^e  act  of  Congress  does  not 
give  a  national  bank  an  absolute  tight  to  re- 
tain bonds  coming  Into  its  pos8<»8l<m  by  pur- 
chase, nud»  a  contract  which  it  was  without 
authority  to  make.  True,  It  is  not  trader  a 
duty  to  surrender  possession  until  reimbursed 
the  full  amount  due  to  It  It  has  the  right 
to  hold  the  b<Hids  as  security  for  the  return 
of  the  consideration  paid  for  them ;  bnt  when 
aatb.  amount  Is  returned,  or  tendered  bacdc  to 
It,  and  the  surrender  of  the  bonds  Is  demand- 
ed, ita  authority  to  retain  them  no  longer 
UElsts,  and,  from  the  time  ot  audi  demand 
and  its  refusal  to  return  the  bonds  to  the 
vmdor  or  owner,  U  becomes  liable  for  their 
value  upon  grounds  apart  fn»n  the  oontcact 
under  which  it  obtained  them.  It  could  not 
rig^itfully  tuAA  them  under  or  by  virtue  of 
the  contract,  and  at  the  aame  time  refuse  to 
comply  with  the  terms  of  purchase.  If  the 
bank'a  want  of  power,  under  the  statute,  to 
make  such  a  contract  of  purchase,  may  be 
pleaded  in  bar  of  all  clalma  against  it  based 
upon  the  contract— and  we  are  assuming,  for 
the  punKtsea  of  this  case,  that  It  may  b»— 
It  is  bound,  npon  demand,'  acc(»npanied  by 
a  tender  back  of  the  price  it  paid,  to  sur- 
render the  bonds  to  ita  v^or.  The  bank,  in 
this  case,  insisting  that  It  obtained  the  bonds 
of  the  plaintiff  In  violation  of  the  act  of 
Congress,  is  bound,  npon  being  made  whole, 
to  return  them  to  him.  No  exemption  im- 
munity from  this  principle  of  right  and  duty 
is  given  by  the  national  banking  act" 

From  the  for^pUng  considerations,  tbe 
judgment  of  the  trial  court  Is  reversed,  snd 
the  cause  is  remanded  to  the  district  court 
of  Seminole  connty,  with  Instructions  to  set 
aside  the  Judgment  heretofore  rendered  and 
enter  (me  overruling  defendant's  demurrer. 

KANE.  C.  J.,  and  TURNER,  WILLIAHS, 
and  HATES,  JJ.,  concur. 


(2S  Okl.  44) 

BIERGD  T.  STATE  NAT.  BANK  OF  MEM- 
PHIS, TENN. 
(Supreme  Court  of  (Alahoma.    Nov.  9,  190OJ 
Pkincipal  and  Agent  (8  146*)— UNnisoLosBn 

PbINCIFAI/— LlABILtTT  OF  AOBNT— N.ATI0n- 

AXt  BUfKS— 080S8-C0MPI.AmT. 

In  an  action  brought  hj  a  nonresident  na- 
tional bank  to  recover  judgment  npon  a  nego- 
tiabLe  promissory  note,  transferred  to  it  in  dne 
course,  the  defendant  responded  by  answer  aver- 
ring  that  plaintiff  was  not  the  owner  of  the  note 
in  suit  and  not  the  real  party  in  interest,  end 
by  a  cross-petition  setting  np  a  transaction  be- 
tween himself  and  the  origin^  payee  of  the  note, 
in  which  he  averred  tbat  the  payee  was  Indebted 
to  him  largely  in  excess  of  the  amount  doe 
upon  the  note,  and  that  the  plaintiff  bringing 
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the  action  on  the  note  was  tb»  agemt  of  tiie  pay- 
ee, its  undisclosed  prfndpa],  ana  bence  was  lia- 
ble for  the  full  amount  dne  from  the  payee  to 
the  defeodaoL  To  this  cross-i>etition  a  demar- 
rer  was  Sled,  which  was  sustained  by  the  trial 
court.   Held  not  error. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  CenL  Dig.  {{  021-<^;  Dec.  Dig.  i 
146.*] 

(SyUabns  by  the  Court.) 

Error  from  District  Oonrt,  Oldahoma 
Count? ;  B.  F.  Burwell,  Judge. 

Action  by  tbe  State  National  Bank  of 
Memphis.  Tennessee,  against  W.  W.  Blerce. 
Judgment  for  plalntlfl.  and  defendant  brings 
cvror.  Afflnued* 

Flynn  it  Ames,  for  plalntlfl  In  wror.  Bar- 
zla  ft  WllBon,  tor  d^endant  In  error. 

DUNN,  3.  This  action  was  b^na  In  the 
district  conrt  o£  Oklah(Hna  county  the 
defmdant  In  orror,  as  plaintiff,  on  the  2d 
day  of  April,  1906,  filing  Its  peUtlon,  In  which 
It  asked  Judgment  npcm  a  certain  promissory 
note  given  by  plaintiff  In  error,  W.  W.  Blerce, 
to  James  E.  Porter,  In  the  som  of  $4,888.84, 
m  Mardi  3^  1001,  at  Memphis,  Tenn.,  and 
dne  6  years  aftn-  date.  The  said  note,  prior 
to  maturity  and  for  raXiM,  was  Indorsed  by 
the  said  Porter  to  the  plaintiff,  and*  the 
same  not  having  been  met  at  Its  maturity, 
this  action  was  Brought  To  the  petition  the 
defendant  filed  an  answer  and  cross-petition. 
The  answer  admits  the  making,  execution, 
and  delivery  ot  the  note,  but  denies  that  the 
^alntlfl  was  at  the  time  of  the  commence- 
ment  of  the  action  the  owner  or  legal  bolder 
thereof,  or  that  It  had  been  at  any  time 
since  the  commencement  ta  the  action  such 
owner  or  holder,  and  hence  that  It  was  not 
the  real  party  In  Interest  and  entitled  to 
maintain  the  action.  It  was  further  averred 
that,  during  all  of  tbe  time  the  said  note  was 
beld  by  plaintiff,  the  original  payee,  James 
E.  Porter,  was  the  indorser,  and  liable  there- 
on, and  also  director  In  plaintiff  bank,  and 
that  on  the  maturl^  of  the  said  note  It  was 
paid  In  full  by  the  said  defendant,  Porter, 
and  upon  such  payment  was  delivered  to  him, 
and  that  he  has  ever  since  been  tbe  legal 
owner  and  holder  thereof,  and  that  the 
plaintiff  has  no  Interest  In  the  cause  of  ac- 
tion sought  to  be  pleaded,  and  Is  not  entitled 
to  maintain  this  action.  Defendant  further 
averred  that  he  had  a  complete  and  valid 
defense  and  offset  to  said  note  as  against 
the  said  Porter,  which  defense  was  more 
fully  set  up  and  described  In  the  cross-peti- 
tion. The  cross-petition  set  up  in  detail  tbe 
transaction  which  the  defendant  alleges  took 
place  between  himself  and  said  Porter  two 
years  snbsequent  to  the  date  of  making  exe- 
cution and  delivery  of  the  note  in  suit,  In 
which  it  la  alibied  that  by  mlsr^resentatlon 
and  deceit  Porter  Induced  Blerce  to  part  with 
certain  property  and  money  amounting  to 


a  sum  In  excess  of  $81,000,  which  tbe  defend- 
ant avers  Porter  owes  him;  that,  upon  the 
maturity  of  the  note  here  In  suit,  James  E. 
Porter,  as  Indorser.  paid  the  amount  due 
thereon  to  the  bank,  which  delivered  tbe 
same  to  Porter,  and  the  note  thereupon  be- 
came the  property  of  Porter  and  subject  to 
any  offset  or  defense  which  defendant  might 
make  against  him;  that  tbe  defendant  re- 
fused to  pay  the  amount  due  on  said  note  to 
said  Porter  and  Informed  the  plaintiff  of 
the  offset  which  he  claimed  against  said  note 
in  tbe  bands  of  said  Porter;  that  thereupon 
the  plaintiff  and  the  said  Porter  entered  Into 
a  collusive  agreement.  In  which  It  was  agreed 
that  this  action  be  brought  on  the  note  In 
the  name  of  the  bank  In  order  that  the  said 
Porter  might  avoid  subjecting  himself  to  tbe 
jurisdiction  of  this  court,  and  to  tbe  liability 
to  respond  in  damages  to  this  defendant  on 
account  of  the  transactkm  above  mentioned; 
and  that  the  bank  In  this  proceeding  Is  act- 
ing as  the  undlsfdosed  agent  of  Porter,  and 
hence  la  liable  to  the  defendant  for  damages 
alleged  to  be  due  him  from  Porter.  To  tbe 
cross-petition  counsel  for  plaintiff  filed  a  gen- 
eral demurrer,  which  was  by  the  court  suft> 
talned,  and  to  reverse  this  ruling  the  cause 
was  taken  on  error  to  tbe  Supreme  Court  of 
the  territory  of  Oklahoma,  where  It  was 
pending  at  the  time  of  the  admission  of  Okla- 
homa as  a  state  and  Is  now  before  us  for  de- 
termination by  virtue  of  the  terms  of  the 
enabling  act  (Act  June  16.  1906,  c.  833S,  84 
Stat  267)  and  schedule  to  tbe  Constitution. 

The  proposition  Insisted  on  by  counsel  for 
plaintiff  In  error  Is  certainly  a  novel  one, 
upon  which  counsel  for  both  parties  readily 
concede  they  have  been  unable  to  find  any 
authority  In  point,  and  the  brief  of  neither 
of  them  contains  any  cltatl<m  to  case  or 
text  on  the  subject;  and  we  wlU  say  that 
onr  Investigation  for  precedent  has  resulted 
no  better.  Counsd  for  jdalntlfl  In  errw  In- 
voke tbe  rule  that,  where  an  agent  acts  in 
his  own  name  wifliont  dlstdoslng  his  prlnd- 
pal,  tbe  other  paxtj  to  the  contract  can  ei- 
ther hold  tbe  undisclosed  principal  or  the 
agent  himself,  and  that,  where  sodi  an  agent 
Is  gnllly  of  fraud,  be  is  liable  personally  for 
the  fraud.  We  do  not  understand  the  law 
rend«^  liable  the  agent  who  acts  for  an 
undisclosed  principal  has  ever  been  carried 
to  the  extent  that  Is  here  contended.  Tbe 
reason  for  the  rule  Is  that  generally  q>eak- 
Ing,  every  contracting  party  has  the  right  to 
choose  for  himself  those  with  whom  be  deals, 
and  If  a  party  acting  for  another  falls  to  dis- 
close to  the  one  with  whom  he  deals  the  fact 
of  his  agen(7,  but  misleads  tbe  party  Into  the 
belief  that  he  is  himself  the  sole  contractor 
and  is  acting  for  himself,  then  he  Is  estopped 
to  deny  the  reality  of  the  assumed  charac- 
ter. The  party  with  whom  he  deals,  being 
led  to  believe  by  him  that  he  was  dealing 
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with  him  perMniall7f  Is  on  this  acconnt  per^ 
mltted  to  mfoTO  agaliut  blm  any  obligation 
created.  In  the  case  at  bar  there  la  no  con- 
tract the  aefendant  la  In  no  wlae  misled, 
and  the  plaintiff,  If  the  averments  of  the 
croes-petltlon  are  true.  Is  almply  ataertlnK 
tiiat  It  owna  a  cause  of  acUon  which  In  fact 
It  does  not  So  far  as  we  know,  the  law  pro- 
Tides  but  one  remedy  for  this,  and  that  Is 
the  one  pleaded  In  defoidanfs  answer,  to 
wit,  that  plaintiff  Is  not  the  real  party  In 
Interest  If  this  can  be  established.  It  Is  a 
complete  defense  to  the  action  ot  the  bank, 
and  Judgment  will  put  plaintiff  out  of  court 
and  In  the  costa;  but  the  position  tak» 
that,  in  addlti<m  thereto,  a  national  bank 
could  and  would  Incur  a  liability  such  as  is 
here  sought  to  be  imposed  by  a  proceeding  of 
tills  character  by  Its  oflBcers  or  agenta,  is 
further  than  the  law  will  go. 

It  Is  not  discussed  by  counsel,  but,  conced- 
Ing  all  that  is  InelBted  upon  on  the  part  of 
cooDsel  for  plaintiff  In  error,  could  a  national 
bank,  nnder  any  circumstaDces,  be  rendered 
liable  In  a  case  of  this  character?  If  so.  It 
Is  readily  seen  that  Its  agents  and  officers  In- 
TolTlng  It  In  such  a  case  could  subject  It  to  a 
Judgment  In  an  amount  sufficient  to  wipe  out 
Its  entire  capital  stock  and  surplus,  thus  to* 
tally  and  completely  annlhllntlng  It.  If  tt 
was  In  tbe  power  of  the  officerB  of  this  bank 
to  thus  subject  It  to  a  Judgment  for  $.30,000, 
It  could  equally  be  subjected  to  a  Judgment 
for  10  times  that  amount,  and  this  In  a  cause 
growing  out  of  a  transaction  In  which  It  in 
Its  ordinary  bantcing  business  had  absolutely 
naugbt  to  do.  The  mere  statement  of  the 
proposition,  it  seems  to  us,  carries  Its  refuta- 
tion with  It  Certainly  the  legal  limitations 
upon  the  powers  of  officers  to  contract  for  a 
bank  are  such  that  It  could  not  legally  be 
subjected  to  a  liability  of  this  character. 
No  matter  what  Its  officers  sought  to  do  in 
such  a  proceeding,  the  law  protects  the  bank 
itself  from  such  monstrous  consequences  by 
denouDdng  their  acts  ultra  ylres  and  void  as 
to  It 

Hence  the  Judgment  of  the  trial  court  Is 
sustained. 

KANE.  C.  J.,  and  TURNER,  WILLIAMS, 
and  HATES,  JJ.,  concur. 


(S  OU.  ») 

VOOEL  ft  SON  T.  BRAUDBlCE.t 

Supreme  Court  of  Oklahoma.    Nov.  11,  1900.) 

Bailmknt  (i  2*)— Bailee  for  Hibe. 

Where  the  keeper  of  a  cotton  yard  received 
10  cents  for  weighing  each  bale  and  15  cents 
for  hauling  the  same  to  the  railway  station  for 
Bhipment,  and  it  was  the  custom  of  said  keeper 
to  keep  iaid  cotton  in  said  yard  between  the 
dme  of  weighing  it  and  hauling  it  for  shipment, 
such  keeping  being  a  necessary  Incident  of  the 
biuiDMS  in  which  the  keeper  makes  a  profit 
constitntes  him  a  bailee  for  hire,  altbou^  be 


may  not  have  received  any  compensation  tor 

tbe  actual  storage. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  {fi  13-17;  Dec.  Dig.  1  2.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Gold  Gountr; 
A.  T.  West  Jodge. 

Actlm  by  Vogti  &  Son  against  T.  L.  Brand- 
rick.  Judgment  for  defendant  and  platntUBi 
bring  error.   Reversed  and  remanded. 

Vooshee  ft  Brunsou,  for  plaintiffs  In  error. 
Cutler  ft  Trice,  for  defendant  In  error. 

KANE,  C.  J.  This  was  an  action,  com- 
menced by  the  plaintiffs  In  error,  plaintiffs 
below,  before  the  United  States  commissions 
of  the  Atoka-Goalgate  division  of  the  Central 
district  of  the  Indian  Territory,  against  the 
defendant  In  error,  defendant  below,  to  re- 
cover a  certain  bale  of  cotton,  or  the  value 
thereof,  weighing  672  pounds,  of  the  value  of 
$60.06.  There  was  Judgment  for  the  plain- 
tiffs before  the  commissioner,  and  the  defend- 
ant appealed  to  the  United  States  District 
Court  for  the  Central  District  of  the  Indian 
Territory,  where  the  case  was  tried  before 
the  court  and  a  Jury  and  resulted  in  a  ver- 
dict for  the  defendant  upon  wblch  Judgment 
was  duly  entered.  To  reverse  this  Judgment 
the  original  plaintiffs  In  the  case  commenc- 
ed this  proceeding  In  error  In  this  court 

The  evidence  shows:  That  the  plaintiffs 
were  in  the  mercantile  business  at  Owl,  Ind. 
T.;  that  the  defendant  was  a  cotton  weigher 
and  had  a  cotton  yard  at  the  same  place ;  that 
the  plaintiffs  purchased  a  number  of  bales  of 
cotton  during  the  cotton  season  of  1905-06  and 
placed  them  In  the  cotton  yard  of  tbe  defend- 
ant; that  tbe  cotton  over  which  this  contro- 
versy arose,  according  to  the  contention  of 
the  plaintiffs,  con^sted  of  24  bales,  which  tb^ 
claim  to  have  delivered  to  the  defendant  and 
be  Insists  that  be  only  received  23  bales  from 
tbem.  The  defendant  contended  that  he  re- 
turned all  the  cotton  placed  with  him.  This 
was  the  particular  issue  of  fact  presented  by 
the  pleadings  and  the  proof.  The  uncon- 
tradicted evidence  Introduced  to  establish  the 
relation  existing  between  the  parties  was  to 
the  effect  that  the  defendant  received  25 
cents  for  each  bale  of  cotton  that  went 
through  his  yard,  10  cents  for  weighing  and 
15  cents  for  delivering  It  to  the  station.  Of 
this  sum,  the  farmer  who  raised  the  cotton 
contributed  10  cents  and  the  purchaser,  or 
middleman.  15  eents.  Tbe  defendant  testified 
as  follows:  **Q.  Were  you  paid  for  that  serv- 
ice of  weighing  the  cotton?  A.  Tes,  I  was 
paid.  Q.  How  much  did  you  get  for  weigh- 
ing each  bale  of  cotton?  A.  I  got  10  cents, 
and  15  cents  for  the  hauling.  I  got  a 
quarter  out  of  the  purchaser;  he  taking  a 
dime  from  the  farmer.  Q.  Were  you  paid 
anything  for  yardage  or  storage,  or  anything 
like  that?  A.  No.  sir.  Q.  You  asked  nothing 
and  received  nothing?  A.  No,  sir.** 


same  teple  sad  MettoD  NUUBBB  in  Dw.  A  Am.  Digs.  1907  to  data,  A  B^orttf  ImUaum 
t  Sabearlns  daalsd  Juanrr  Vt,  ISIO.  . 

Digitized  by  V^OOglC 


oUmt  mhs  Ma 


198 


lOB  PACIFIC 


BBPOETBB. 


(OUL 


Upon  thlB  evidence  the  coart  instructed  tbe 
Jury  as  follows:  "If  a  person  deposits  goods, 
chattels,  or  personal  property  with  another, 
and  In  tbis  case  there  were  various  bales  ot 
cotton,  and  the  d^endant  was  the  custodian 
or  bailee,  and  that  said  defendant  herein,  as 
bailee,  did  not  make  any  charge,  but  simply 
retained  tbe  said  property  to  be  delivered  up- 
on the  demand  of  the  plaintiff  without  any 
charge  for  such  duties  as  custodian,  then  he 
is  a  bailee  without  hire,  and  cannot  be  com- 
pelled to  respond  for  damages  or  loss,  unless 
you  believe  from  the  preponderance  of  the 
evidence  that  the  said  defendant,  T.  L. 
Brandrlck,  was  guilty  of  gross  negligence  or 
willful  act,  the  burden  is  on  the  plaintiff,  and 
he  must  make  out  bis  case  by  a  fair  prepon- 
derance of  the  evidence,"  Couns^  for  plain- 
tiffs in  error  contend:  That  this  instruction 
is  erroneous,  because  there  Is  no  evidence  In 
the  record  npon  which  it  may  properly  be 
predicated;  that  the  bailment  In  this  case 
was  for  hire,  although  no  compensation  had 
been  paid  for  the  actual  storage  of  the  cot- 
ton, because  the  storagie  was  a  neceraary  In- 
cident of  the  business  ia  which  tbe  bailee 
was  engaged  for  profit  We  think  counsel 
are  right  in  th^r  contention.  In  the  case  of 
Union  Compress  Company  v.  Nnnnally,  67 
Ark.  284,  54  S.  W.  S72.  It  Is  held  that  a  com- 
press company  is  liable  for  want  of  care  in 
keeping  cotton  stored  with  it  for  compres- 
sion. If  it  expected  eltber  to  charge  storage 
for  the  cotton,  or  to  get  compensation  for 
keying  same  in  the  way  of  charges  for  com- 
pression. Mr,  Jnstice  Wood,  in  rendering  the 
tqtlnlon  of  the  court,  says:  "The  bailment 
was  reciprocally  beneflcial  to  the  bailee  and 
bailor,  and  the  bailee  was  answerable  for  a 
want  of  ordinary  care,  or  for  ordinary  neg- 
lect" St  Lonls  Southwestern  RaUway  Com- 
pany T.  Hensou,  61  Ark.  302,  82  S.  W,  1079, 
is  another  case  in  which  the  same  principle 
is  InvolTed.  In  that  case  it  was  held  that 
tbe  railroad  company  was  liable  for  ordinary 
care  in  carrying  a  boarding  car  from  one  sta- 
tion to  another,  though  the  company  receiv- 
ed nothing  whatever  for  making  the  trans- 
fer, but  that  the  transfer  was  an  Incident  to 
the  business  of  the  railroad  company.  In 
rraiderlng  the  opinion  of  the  court,  Mr.  Jus- 
tice Wood  says:  "If  the  property  of  plalntUf 
was  carried  solely  for  the  carrier's  benefit 
then  the  carrier  was  liable  for  slight  negli- 
gence. If  the  plaintiff  and  the  defendant  de- 
rived a  reciprocal  benefit  from  the  carriage, 
the  defendant  carrier  was  liable  for  ordinary 
n^lgence;  if  the  transportation  was  exclu- 
sive for  the  benefit  of  the  plaintiff,  then  the 
defendant  was  liable  for  gross  n^llgence." 
In  the  case  of  Woodruff  t.  Fainter  et  al.,  ISO 
Pa.  91,  24  Atl.  621.  16  L.  R.  A.  461.  30  Am. 
St  Rep.  786,  the  court  held  that  a  bailment 
Is  for  hire,  although  no  hire  Is  paid,  when  It  Is 
the  necessary  Incident  of  the  bostaess  In 
which  the  bailee  makes  a  profit    In  that 


case  the  defendant  was  a  merchant  and 
while  the  plaintiff  was  trying  on  a  suK  of 
clothes  he  pulled  his  watch  off  and  laid  It 
upon  a  tabl^  when  the  clerk  instructed  him 
that  It  would  be  safer  to  put  the  watch  In  a 
drawer,  which  was  done,  and  while  the  plain- 
tiff was  In  the  dressing  room  his  watch  was 
stolen  from  the  drawer.  The  court  held  that 
the  defendant  was  liable  to  the  plaintiff  for 
the  value  of  the  watch,  upon  the  ground  that 
the  bailment  was  a  lucrative  bailment  and. 
that  the  defendant  should  use  ordinary  care 
to  preserve  the  property.  In  answer  to  this 
contention,  counsel  for  defendant  In  error 
contend  that,  the  uncontradicted  testimony  of 
the  defendant  being  that  he  received  nothing 
for  tbe  storage  of  the  bale  of  cotton,  the  only 
character  of  bailment  that  could  possibly 
arise  was.  that  of  gratuitous  bailment  and 
tbe  only  charge  warranted  by  the  evidence 
was  the  one  glvm  by  the  court  We  think 
conns^  are  wrong  in  their  premise.  There- 
fore tbe  long  line  of  authorities  cited  In  sup- 
port of  it  have  no  application  to  the  qaestloga 
involved  here. 

There  are  other  errors  ass^ed;  but  as  the 
case  will  have  to  be  reversed  upon  the  one 
discussed,  and  as  it  Is  prbbably  the  only  one 
assigned  that  woold  warrant  a  reversal  of 
tbe  case,  we  do  not  deem  it  necessary  to  dis- 
cuss them. 

The  Judgment  of  tiie  court  below  Is  revers- 
ed, and  the  cause  rananded,  with  dlrecttona 
to  grant  a  new  trial.  All  tbe  Justices  coDCor. 


(2S  Okl.  38) 

ST.  PAUIj  fire  &  MARINB  INS.  CO.  v. 
COOPER. 

(Supreme  Oonrt  of  (Nilahama.   Nov.  9,  1900.) 

INSUKAMCB   (§S   388,  3»2*)— CoNnmoHB  OF 
PoLiCT— Waives  op  Bbsaoh. 

One  of  tbe  conditions  of  a  fire  losnrancs 
policy  was  that  in  case  of  default  in  the  pay- 
ment of  any  note  given  for  premiums,  tlie  com- 
pany should  not  be  liable  for  any  loss  occui^ 
ring  to  the  property  mentioned  ^herein  during 
the  coDtinoance  of  such  default  field,  there 
being  a  breach  of  such  condition,  the  company 
may  waive  the  forfeiture  by  acts  from  whini  an 
intention  so  to  do  may  be  rairly  inferred.  Held, 
farther,  that  the  acc^tance  of  the  cash  pre- 
minm  by  the  general  agents  of  the  company 
after  default  and  notice  of  loss  operates  as  a 
waiver  of  the  forfeiture,  and  renders  the  com- 
pany liable  on  the  policy  from  its  IncepUon  as 
though  the  premium  notes  had  been  paid  when 
due. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1026-1070;  Dec.  Dig.  {S  388, 
392.»] 

(Syllabos  by  the  Court.) 

ITrror  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Rosanna  Cooper  against  the  St 
Paul  Fire  &  Marine  Insurance  Company. 
Judgmoit  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 
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J.  D.  Houston  and  C.  H.  Brooks,  for  plain- 
tiff in  error.  TbomaBon  ft  Meyer  and  O.  U 
Finkham,  for  defendant  In  oror. 

TURNER,  J.  On  February  11,  lOOT.  Ros- 
anna  Cooper,  defendant  in  error,  plnlntiff 
below,  sued  tlie  St  Panl  Fire  ft  Marine 
InsDrance  Oompany  in  the  district  court  of 
Kay  county  on  a  policy  Issued  by  It  on  Feb- 
ruary 12,  1908,  Insuring  plaintiff,  against 
loss  by  Are  for  five  years,  a  dwelling  house 
and  furniture  and  a  stone  bam  and  some 
grain  on  certain  premises  sitoate  in  said 
county.  There  was  a  trial  to  the  court  on 
an  agreed  statement  of  facts  and  judgment 
for  plaintiff  for  total  lews  of  said  bam  and 
grain  in  the  sum  of  $1,000,  with  Interest  and 
costs.  To  review  said  Judgment  defendant 
brings  the  case  here.  Of  even  date  there- 
wltb,  and  as  payment  for  the  premium  on 
said  policy  and  a  cyclone  policy  covering  the 
eame  property,  plaintiff  executed  and  deliver- 
ed to  Van  Arsdale  ft  Osbom,  general  agents 
for  defendant,  her  three  promissory  notes  of 
fSLBO  each,  the  first  due  January  1,  1906, 
the  second  October  1. 1906.  and  the  third  Jan- 
nary  1.  1907.  One  of  the  conditions  contain- 
ed In  said  poUey  was  that:  »•*  •  •  This 
company  shall  not  be  liable  for  any  loss  or 
damage  that  may  occar  to  any  of  the  prop- 
erty therein  mentioned  while  any  note  or 
ottllgati<m  given  to  the  company  or  its  gener- 
al agents,  for  the  premium  or  any  part 
tlmeof,  remains  dne  and  unpaid."  This  will 
be  horelBatter  called  the  "suspending  clause," 
and  is  in  effect  repeated  in  said  notes,  which, 
amms  other  things,  proTide :  **I  consent  that 
In  ease  of  defiinlt  of  paymoit  tut  this  note, 
la  fnll  when  dsa,  the  policy  shall  be  null 
and  void  and  so  remain  ontil  the  note  is 
paid;  that  If  said  policy  becomes  null  and 
Told  by  reason  of  nonpayment  of  this  note, 
tt  shall  In  no  wise  affect  the  collection  of 
the  unpaid  premium  in  fnlL  In  case  of  de- 
fiaiilt  In  payment  of  any  part  of  the  premium 
hereon  the  entire  preoaium  shall  immediately 
become  dne  and  pityablfr" 

The  loss  sued  tor  occnrred  Decembo:  17. 
1906t  at  whldi  time  two  of  said  notes  were 
dno  and  unpaid.  This  Is  set  np  In  defense 
Dl  plalntUTB  action,  and  said  snspoiding 
clanielnT<Aed  to  escape  llabiUty.  Said  clause 
was  a  condition  which  the  Insurer  had  a 
rl|3it  to  mak«  and  la  valid  and  enforceable^ 
and  irtien,  as  bere^  it  Is  mada  a  part  of  the  con- 
tract  of  insurance,  the  failure  to  pay  said 
premium  notes  when  dne. Is  a  good  defense 
to  a  salt  on  tbe  policy  to  recover  loss  occnr- 
ting  during  the  time  sudi  premium  notes 
thus  remain  dne  and  unpaid.  Continental 
Ins..  etc..  Ca  t.  COiew,  11  Ind.  App.  380,  88 
N.  Bl  417.  M  Am.  St  Bep.  606.  and  cases  cit- 
ed. But  this  condition  Inserted  in  the  con- 
tract for  the  benefit  of  the  insurer  may  be 
waived,  and  that  too  hy  acts  from  which 
sudi  Intoitkm  may  be  fairly  Inferred.  Has 
d^endant  so  waived  It?  We  think  it  has. 
As  evidence  thereof,  the  agreed  facts  dis- 


close: That  within  a  week  after  said  loss 
the  Insurer  notifled  plaintiff  of  Its  dalm  of 
nonliability  therefor  and  refused  to  pay 
the  same  on  the  ground  that  said  notes  were 
due  and  unpaid  at  the  time  it  occurred; 
that  thereupon  on  January  12,  1907,  E^alutlff 
paid  the  said  general  agents  at  their  office  in 
Wichita,  Kan.,  $102.35,  the  full  amount  of 
said  notes,  which,  with  full  knowledge  of 
said  loss,  was  by  said  agents  received  and 
accepted  and  since  retained,  and  said  notes 
by  them  canceled  and  returned  to  plaintiff; 
that  thereafter  plaintiff  furnished  defendant 
proof  of  loss  under  oath  at  an  expense  to 
her  of  $5,  which  it  has  since  retained  with- 
out response  save  the  answer  In  this  suit. 
The  trial  court  held,  in  effect,  that  acceptance 
of  the  cash  premium  by  the  general  agents 
of  the  insurer,  after  default  In  payment  of 
the  premium  notes  and  notice  of  the  loss, 
operated  as  a  waiver  of  said  suspension 
clause  and  the  forfeiture  sought  to  be  taken 
advantage  of  under  It,  and  rendered  the  com- 
pany liable  on  the  [wllcy  from  Its  inception. 
In  so  holding  we  see  no  error. 

Smith  V.  St  Paul  Fire  ft  Marine  Ins.  Co., 
3  Dak.  80,  13  N.  W.  855,  was  a  suit  on  an  In- 
snrance  policy  Issued  by  defoidant  to  plain- 
tiff covering,  among  other  things,  two  horses. 
The  Gonslderation  was  the  payment  at  ma- 
turity of  certain  promissory  notes  of  even 
date  payable  at  future  periods.  One  of  the 
conditions  contained  in  said  policy  and.  pre- 
mium notes  was  Identical  to  the  suspending 
clause  above  set  forth.  The  loss  occurred 
under  said  policy  a  few  days  after  the  first 
of  said  installment  notes  fell  due  and  while 
It  remained  unpaid.  Plaintiff,  after  the  loss, 
forwarded  by  letter  to  the  general  agents  of 
defendant  at  Fargo  the  amount  due  on  said 
note  and  notifled  him  of  the  loss.  The  agent 
retained  the  money,  canceled  the  note,  re- 
turned it  to  plaintiff,  and  mAde  no  further 
reply.  Thereafter  plaintiff  furnished  proof 
of  loss,  as  required  by  the  policy,  to  whidi 
no  response  was  made  until  after  the  action 
was  brought,  when  in  Its  answer  defendant 
dffliied  liability  under  the  policy  and  allied 
as  defense  plaintlfTs  default  in  the  payment 
of  said  first  note  at  maturi^.  Speaking  of 
this  condition  In  the  policy  invoked  by  de- 
fendant, the  court,  in  the  syllabus,  said: 
"That  the  acceptance  of  the  cash  pronlnm 
by  the  general  agent  of  the  insurance  com- 
pany after  default  and  notice  of  the  loss 
operates  as  a  waiver  of  the  forfeiture,  and 
renders  the  company  continuously  liable  on 
this  pcdicy,  as  though  the  notes  given  for 
cash  premium  had  been  paid  at  maturity." 

As  to  this  suspending  clause  and  such  d»- 
teult  nndra*  It,  the  court,  tn  Continental  Ins.. 
Co.  V.  Chew,  supra,  said:  "Although  the 
company  has  a  right  to  rely  upon  such  de- 
fault by  the  insured  as  a  defense.  If  it;  with 
knowledge  of  a  loss,  accepts  the  premium. 
It  thereby  waives  the  forfeiture,  and  restores 
the  policy  to  Its  full  force  and  effect  Sutdi 
acceptance  does  not  simply  revive  the  policy 
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as  to  the  fnture,  ,but  It  thereby  restores  to 
Its  power  force  from  the  beginulog.  What- 
ever may  be  the  holdings  In  some  jurisdic- 
tions, the  question  cannot  be  regarded  as  an 
open  one  In  Indiana.  It  had  received  qnlte 
a  full  and  thorough  Investigation  at  the  bands 
of  onr  Supreme  Court,  and  In  an  opinion  by 
EUlot.  J.,lt  was  adjudged  that  In  such  cases 
the  Insurance  company  could  not  take  the  ben- 
efit without  assunilng  the  burdm,  bnt  must. 
If  it  accept  the  premium,  respond  for  the 
loss.  Insurance  Co.  v.  Tomllnson,  125  Ind. 
84,  25  N.  E.  126,  9  L,  R,  A.  317,  21  Am.  St 
R^.  203.  The  principle  of  waiver  asserted 
In  this  case  has  been  approved  by  the  same 
court  in  Insurance  Go.  v.  Custer,  12S  Ind. 
26.  27  N.  B.  124,  and  Replogle  v.  Insurance 
Co.,  132  iDd.  360,  31  N.  E.  047.  To  the  same 
^ect  are  Jollffe  v.  Insurance  Co.,  30  Wis. 
Ill,  20  Am.  Rep.  36 ;  Smith  v.  Insurance  Co., 
8  Dak.  80,  13  N.  W.  365;  Cohen  v.  Insurance 
Co.,  67  Tex.  825,  8  S.  W.  296,  60  Am.  Rep. 
24." 

Joliffe  T.  Madison,  etc.,  Ins.  Co.,  30  Wis. 
Ill,  20  Am.  Rep.  85,  was  a  suit  on  an  Insur^ 
ance  policy,  which,  among  other  things,  pro- 
vided: "Wlienever  a  promissory  note  shall 
be  taken  for  the  cash  premium,  the  policy  In 
all  cases  shall  be  Issued  upon  the  express 
condition  that,  if  said  note  Is  not  paid  with- 
in 60  days  after  the  same  shall  become  due, 
thereafter  all  obllgationa  of  the  company  to 
the  tnsured  shall  be  suspended  nntU  such 
time  as  the  said  note  shall  be  fully  paid." 
The  loss  occurred  while  a  portion  of  the 
cash  premium  for  which  the  note  was  gtvrai 
remained  unpaid  and  more  than  80  days 
after  said  note  became  due,  and  therefore 
while  the  liability  of  the  defendant  on  the 
policy  was  suspended  by  virtue  of  said 
clause.  The  court  in  passing,  amoug  other 
things,  held  the  clause  to  be  a  valid  one  and 
enforceable;  that  no  recovery  could  be  had 
on  said  policy  unless  it  was  waived,  and  that 
the  precise  question  was  whether  a  receipt 
of  the  balance  due  on  the  notes  after  notice 
of  the  loss  was  a  waiver  of  the  condition  of 
the  contract  by  which  the  liability  of  the  de- 
fendant on  the  policy  was  suspended  when 
the  loss  occurred,  and,  In  efTect,  said  that  the 
acceptance  thereof  by  defendant  after  default 
and  notice  of  loss  operated  as  a  waiver  of 
snch  clause  and  rendered  It  continuously  li- 
able on  the  policy  the 'same  as  though  the 
note  had  been  paid  when  due;  that  such 
would  be  the  legal  effect,  unless  by  the  agree- 
ment in  case  of  default  the  whole  cash  pre- 
mium should  be  considered  earned,  In  which 
case  the  Insured,  having  earned  the  premium, 
would  be  entitled  to  receive  it  In  any  event 

While  it  Is  conceded  by  counsel  for  defend- 
ant that  this  policy  was  only  suspended  by 
reason  of  the  noni>ayment  of  said  notes.  It 
IB  insisted  that  the  recital  therein  "that,  if 
said  policy  shall  become  null  and  void  by 
reason  of  noiyiayment  of  this  note^  It  shall 


In  no  wise  affect  the  collection  of  the  un< 
paid  premium  In  fulL  In  case  of  default 
In  payment  of  any  part  of  the  premium 
herein,  the  entire  premium  shall  Immediate- 
ly become  due  and  payable.**  was,  in  effect,  to 
say  tliat  said  premium  shall  be  considered 
earuedf  and  that,  being  true,  as  defendant 
was  entitled  to  receive  It  In  any  event.  Its 
aoc^tance  after  maturity  of  the  notes' was 
entirely  consistent  with  its  rights  under  the 
policy  and  no  groond  upon  which  to  base  a 
waiver.  In  this  we  might  concnr  bnt  for 
the  further  provision  of  the  policy  that: 
"If  any  payment  on  Ute  note  or  notes  given 
in  payment  for  premium  hereon  be  not  paid 
when  due,  the  policy  shall  be  void  until  the 
same  is  made,  when  it  is  to  again  attach." 
This  precise  contention  was  urged  in  Smith 
V.  St  Paul  Fire  &  Marine  Ins.  Co.,  supra. 
In  construing  these  clauses  together,  the 
court  said :  "If  the  premium  had  been  earn- 
ed, on  the  default  there  would  be  nothing 
left  to  pay  the  premium  after  the  liability 
again  attached.  Such  cannot  be  the  legal 
effect  of  the  clause  cited.  The  whole  cash 
premium  had  not  been  earned  when  the  de- 
fendant's liability  In  the  policy  was  susprad- 
ed,  but  only  a  'pro  rata  portion  of  it ;  neither 
did  the  premium  run  during  the  suspension. 
On  the  failure  of  the  plaintiff  to  pay  the 
note  when  due,  the  liability  of  defendant  on 
the  policy  ceased;  and,  without  restoring 
such  liability,  It  was  entitled  to  receive  on 
such  note  what  the  policy  had  earned  while 
In  force,  and  it  could  have  refused  to  receive 
any  sum  In  excess  of  what  the  policy  had  so 
earned;  but  the  defendant  by  its  agent  re- 
ceived the  whole  cash  premium  for  which 
the  note  was  given.  By  so  doing  it  received 
compensation  for  the  risk  covering  the  time 
when  the  loss  occnrred,  and  it  cannot  now 
be  heard  to  allege  that  at  the  time  of  the 
loss  It  bad  no  risk  on  the  property  insured. 
The  acc^tanee  of  the  full  premium  after  the 
notice  of  loss  Is  entirely  Inconsistent  with 
the  claim  that  risk  was  suspended  when  the 
loss  occnrred." 

We  are  therefore  of  opinion  that  the  ac- 
ceptance of  the  premium  by  the  general 
agents  of  d^endant  after  default  and  notice 
of  loss  operated  as  a  waiver  of  said  sus- 
pending clause  and  the  forfeiture  sought  to 
be  taken  advantage  of  under  it  and  render- 
ed defendant  liable  on  the  policy  from  its  In- 
ception as  though  the  premium  notes  bad 
been  paid  when  due,  and  for  that  reason  the 
judgment  of  the  lower  court  Is  aflOrmed.  All 
the  Justices  concur. 

OB  Okl.  71) 

BRAT  T.  BRAT. 

(Supreme  Court  of  Oklahoma.  Nov.  0,  1909.) 
Appeal  and  Error  (5  504*) — Case-Made— 

^ETTLEMENT—TlSlE — EXPIRATION. 

Where  the  extension  of  time  granted  by  the 
district  court  or  judge  thereof  has  once  expired. 
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saM  court  or  Judge  hu  no  power  then  to  ex- 
tend the  thne  for  serving  a  case-made,  and  a 
case^made  served,  siRDed,  and  settled  after  the 
expiration  of  time  is  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  ud 
Orror,  Oeat.  Dig.  |  2508 ;  Dec:  Dig.  1  504.*] 

(Syllabtu  by  the  Court.) 

Error  froni  District  Court,  Mcintosh  Coan- 
ty;  PresUe  B.  Cole.  Jnd^ 

fiolt  by  Ylcey  Bray  agabut  W.  W.  Bray. 
Judgment  of  dlsmlBsal,  and  pif*«>t**r  brings 
«rror.  Dismlased. 

d  H.  Tally,  for  plaintiff  In  error.  Jobn 

H.  Vaugbn,  for  defendant  ha  error. 

PBB  CURIAM.  On  Jawiary  22, 1909,  Tlcey 
Bray,  plaintUt  in  error,  brought  suit  for  di- 
vorce against  W.  W.  Bray  In  the  district 
court  of  Mcintosh  coonty.  After  answer  and 
reply  filed,  a  referee  toefc  the  testimony  and 
made  bis  report  to  the  court  After  recep- 
tions Qled,  the  cause  came  on  for  trial  and 
was  dismissed  Jane  2S,  1909,  and  plaintiff 
allowed  80  days  from  that  date  In  which 
to  make  and  eerre  a  case-made  for  this 
court  On  July  26,  1900.  on  motion  of  plain- 
till.  It  was  ordered  by  tiie  court  that  an  ez- 
•tensioD  <it  80  days*  be  granted  for  that  par^ 
pose,  and  10  daya  allowed  defendant  In 
which  to  snggest  amendments.  On  Septem- 
ber 4, 1909,  said  case-made  was  served,  sign- 
■ed  and  settled,  and  filed  In  this  court  4  days 
later.  Dtfendant  in  error  moves  to  dismiss 
-this  appeal,  because  oald  case-made  was  not 
so  perfected  within  the  tlioe  allowed  ^  the 
-first  order. 

We  thinb  the  motloQ  shooM  be  snstatned. 
The  time  granted  by  that  order  of  extension 
having  expired,  do  power  existed  in  the  court 
-or  Judge  then  to  extend  the  time  for  making 
and  serving  the  case-made,  which  he  did 
by  the  order  of  July  28.  1009.  Able  v.  Blair, 
8  Oa.  899.  41  Pac.  S42;  United  States  v. 
Hy.  Co.,  8  OW.  409,  41  Pac  729;  Poison  v. 
Pufceai,  4  Okl.  to,  46  Pac.  678;  Slgman  v. 
Pocde,  6  Okl.  677,  49  Pac.  944;  Blanchard 
V.  United  States,  8  OU.  687,  62  Pac.  736; 
CommtssfoDers  v.  Bubble.  8  Okl.  209,  67  Pac. 
168;  Noyee  v.  Tootle,  8  Okl.  605,  68  F&c  652. 

The  appeal  Is  dismissed.  Alt  the  Jnstlcee 
concur. 

(»  Okl.  871) 

HAMPBNDAHL  t.  CRUMP. 
(Supreme  Court  of  Oklahoma.  _  Nov.  0,  1909.) 

I.  Elbotioks  221*)— Ba£lots— DBPoair— 

STATTmCS.  .  ' 

That  part  of  section  4  of  chapter  17,  p. 
233,  of  the  Session  Laws  of  Oklahoma  Territory 
of  1905,  which  provides  that  on  leaving  the 
1)ooth  the  voter  shall  "deliver  the  ballots  to  the 
inspector  or  judge  temporarily  acting  as  inspec- 
tor, and  such  Inspector  shall  forthwith,  in  the 
presence  of  the  voter  end  members  of  the  elec- 
tion board  and  the  watchers,  deposit  same  in 
the  reapectivB  ballot  boxes,"  Is  mandatory. 

[Bd.  Note.— For  other  case^  see  Elections, 
Cent  Dig.  5  191;  Dec  Digr8  221.»] 


2.  JSLKOTIONS    (I    S(Kt*)  — CojmST  — IlXBOAL 

VOTINO— REJKCTIOW  OF  PBBOIWCT. 

When  it  appears  that  practically  not  only 
every  maodatory  but  also  every  directory  pro- 
vision of  the  laws  governing  the  holding  of  the 
election,  except  that  relating  to  time  and  place, 
have  l>een  flagrantly  and  willfully  violated  in  a 
prednct,  and  the  int^rlty  of  the  result  of  sudi 
election  is  left  in  grave  doubt,  and  the  trial 
court  thereby  rejects  the  ballots  cast  at  such 
precinct  his  action  will  not  be  disturbed  on 
review  in  this  court. 

[EM.  Note.— For  ©tier  cases,  see  Elections, 
CenL  Dig.  fS  819,  825-829;  Dec  Dig.  I  805.*1 

Syllabus  by  the  Court) 

Brror  from  District  Court,  Mariragee  Oana- 
ty ;  D.  A.  Richardson,  Judge. 

Election  contest  by  W.  F.  Rampendahl 
against  W.  J.  Crami>.  Judgmoit  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

A.  A.  Davidson  and  George  A.  Murphy, 
for  plaintiff  In  error.  De  Roos  Bailey,  S.  M. 
Rutherford.  J.  B.  Wyauds,  and  Thomas  H. 
Owens,  tor  defendant  in  error. 

WILLIAMS,  J.  This  case  grows  oat  of  the 

election  held  on  S^tonber  17,  1907,  for  the 
purpose  of  ratifying  or  rejecting  the  Consti- 
tution ft>r  the  pn^KMed  state  of  Ofclahmna, 
and  the  election  ot  state,  county,  and  town- 
ship oSBceoL  The  plalnttl^  who  Is  also  the 
plaintiff  in  error  in  tliis  coart  in  hfa  petttUm 
filed  on  Dacnnber  81.  1807,  and  as  amended 
March  8,  1908,  alleges:  That  both  plaintiff 
and  defendant  were  candidates  for  the  office 
of  oonnty  attorney  of  Mnskogee  county ;  diat 
their  names  appeared  npm  the  official  bal- 
lots; ttiat  said  eoonty  was  divided  into  SO 
election  predncts,  an  election  being  lield  In 
each,  and  votes  were  received  hy  both  plain- 
tiff and  defendant  for  said  oflBoe  In  each  pre- 
cinct; that  tlie  total  number  of  votes  cast 
in  said  precbicts  was  7,218,  idalntiff  recelTlnc 
3,681,  and  the  defoUlant  8,682;  tiiat  the 
plaintiff  was  thereby  elected  to  said  office; 
and  that  tb»  majorl^  ot  the  board  of  ooontgr 
commissioners  rejected  the  returns  from  cer- 
tain vottaig  precincts,  to  wit  Tahola,  Taft, 
and  Ft  Gibson;  tiiat  an  abstract  of  said 
votes  was  made  hy  said  ccHnmissionas  and 
filed  with  the  coon^  derk  of  Moricogee  conn- 
ty  In  the  remaining  27  predncte;  tliat  said 
county  commissioners  issued  to  the  defend- 
ant Section  certificates;  and  that  ,he  In- 
truded Into  said  office  and  withholds  the  same 
and  the  fees  tliereof  from  the  plaintiff.  The 
division  of  aald  oonnty  into  80  precincts  and 
the  holding  of  election  in  eadi  exciting  Ya- 
bola,  Taft,  and  Ft  Gibscra  is  admitted  by  the 
defendant  All  all^tiona  are  1^  mm  de- 
nied. The  dtfendant  farther  lUleges  that  the 
elections  In  the  precincts  of  Taft  and  Yahola 
were  invalid  and  ill^;al  becanae  of  certala 
misconduct  and  that  the  votes  cast  therein 
shoald  not  be  connted.  On  the  trial  It  was 
agreed  that  the  total  number  of  votes  n- 
ceived  by  the  plaintiff  in  the  27  nncontro- 
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verted  prednctB  was  8,016,  and  by  the  de- 
fendant 3,257,  and  the  Issues  there  tried  In- 
volved only  the  votes  cast  for  the  plaintiff 
and  the  defendaot  In  Ft  Gibson,  Taft,  and 
Yahola  precincts,  and  the  validity  of  the 
election  Fn  the  two  latter.  The  trial  coart 
found:  That  the  plaintiff  received  331  votes 
in  the  Ft  Gibson  prednct  and  the  defendant 
211  votes,  and  such  votes  should  be  counted ; 
also,  that  the  election  In  the  Yahola  precinct 
was  valid,  and  the  plaintiff  bad  received  Id 
such  election  111  votes,  and  the  defendant 
80  votes;  that  at  the  election  In  the  Taft 
precinct  the  plaintiff  received  ld5  votes,  and 
the  defendant  5  votes;  that  the  election  in 
said  precinct  was  invalid;  that  such  votes 
should  not  be  counted;  and  that  the  plain- 
tiff thus  received  at  said  election  in  said 
county  3,458  and  the  defendant  3,408  votes, 
and  awarded  the  office  to  said  defendant  As 
the  only  action  of  the  trial  court  that  Is  urged 
by  the  plaintiff  in  error  in  this  court  as  be- 
ing erroneous  is  that  relating  to  Taft  precinct 
It  obviates  the  necessity  of  advertising  to 
the  ruling  of  the  nisi  priua  court  as  to  Tahola 
or  Ft  Glbscm  predncts. 

The  following  qoestlfnia  ore  oeoeasary  to  be 
determined: 

(1)  As  to  whether  oif  not  section  4  of  chap- 
ter 17.  p.  233.  of  the  Session  Laws  of  Oklaho- 
ma Territory  of  190Q.  which  provides  that 
on  leaving  the  booth,  the  voter  shall  "dellvear 
the  ballots  to  the  Injector  or  Judge  tempo- 
rarily acting  as  Inspector,  and  such  liwpector 
shall  forthwith.  In  the  presence  of  the  voter 
and  the  members  of  the  election  board  and  of 
the  watchers,  deposit  the  same  In  the  reepec- 
tlve  ballot  boxes,"  Is  mandatory, 

(2)  If  mandatory,  whether  or  not  the  fla- 
grant disr^ard  of  said  mandatory  provision 
In  connection  with  the  willful  disregard  of 
practically  every  other  provision  of  the  law 
rdating  to  the  holding  of  such  election,  ex- 
cept that  as  to  time  and  place.  Justified  the 
trial  Judge  In  holding  the  election  of  said 
precinct  Invalid  and  rejecting  all  the  votes 
thereof. 

Lee  Duncan  testified  on  behalf  of  the  de- 
fendant in  rabstance,  as  follows:  That  he 
was  inspector  of  the  Section  which  was  held 
in  a  building  10  by  12  feet  That  there  was 
a  door  in  the  east  end  of  the  building,  and 
windows  on  the  north  and  south  side  of  the 
building.  That  In  order  to  keep  the  voters 
bade  the?  stretched  ropes  on  each  side  of  the 
door  forming  a  chute,  the  entrance  to  which 
was  50  feet  from  the  door.  That  ropes  were 
also  stretched  on  each  side  of  the  house. 
That  there  were  two  booths  In  the  house,  one 
in  tbe  northeast  and  one  In  the  northwest 
comer.  That  one  of  the  panes  and  half  of  the 
other  was  out  of  the  lower  sash,  thus  leaving 
tbe  window  open.  That  the  crowd  was  In- 
stmcted  to  remain  50  feet  from  the  building; 
but  they  absolutely  refused  to  do  so.  That 
they  were  cursing  and  ytillng  around  there, 
and  in  an  hour  or  so  after  the  polls  were  open 
the  ropes  were  all  down.   The  dialleugers 


were  standing  at  the  Aoar,  and  that  the  crowd 
finally  got  so  rough  that  one  of  the  challengers 
would  not  stand  outside,  and  that  an  officer 
was  appointed  to  keep  them  out  of  the  house ; 
the  officer's  name  being  Tom  Williams.  That 
the  voters  crowded  right  around  the  door,  and 
Williams  had  to  shove  them  back  all  the  time. 
That  at  times  tbe  crowd  was  standing  at  the 
north  window,  and  at  times  they  would  force 
themselves  Into  tbe  house.  That  three  or 
four  voters  would  be  inside  tbe  house,  while 
two  voters  were  in  the  booths.  That  the 
voters  would  often  come  out  of  the  boiotbs 
with  their  ballots  open.  That  when  tbey 
were  instructed  to  return  into  the  booths  and 
fold  their  ballots  they  would  sometimes  do 
so,  and  at  other  times  wonld  not  That  often 
the  voter  handed  his  ballot  to  Stout  Ham, 
who  would  put  the  ballot  in  the  box.  That 
Stout  Ham,  who  was  the  pollbook  holder,  re- 
ceived about  two-thirds  of  the  ballots,  some 
of  which  he  put  in  the  box  himself,  and  some 
of  which  were  handed  to  Duncan  by  Stout 
Ham.  That  all  through  the  day  the  voters 
at  the  door  and  north  window  would  say: 
"Vote  her  straight  stamp  under  the  eagle." 
There  were  150  to  200  people  around  the  door 
and  window.  A  notary  public  from  Muskogee 
stationed  himself  right  a't  tbe  window.  That 
he  had  htm  removed  by  the  officers  two  or 
three  times.  That  he  stayed  at  the  window 
two  or  three  hours  and  ran  in  the  hoiise 
three  or  four  times.  One  time  he  said  he  had 
orders  from  Muskogee  to  hurry  up  the  elec- 
tion. That  one  of  the  clerks  would  frequent- 
ly go  Into  the  booths  with  a  voter  who  want- 
ed instructions  and  would  stay  in  there  until 
the  voter  made  out  his  ticket  Th&t  toe 
booths  were  about  toree  feet  from  the  win- 
dow. That  when  he  first  commenced  trying 
to  get  tbe  Judges  and  clerks  that  morning, 
a  committee  came  to  him  and  demanded  that 
they  should  use  them  for  Judges  and  clerks, 
stating  toat:  "The  damned  Democrats  ought 
not  to  be  allowed  to  hold  an  election  when 
they  were  all  niggers,  and  they  would  have 
to  commence  now  If  they  ever  got  anything  In 
the  future."  That  because  of  these  remarks 
It  was  impossible  for  him  to  get  Democrats 
to  serve  as  Judges  and  clerks.  They  claimed 
they  were  afraid  there  would  be  trouble. 
That  after  the  crowd  got  so  rough  some  10  or 
15  white  men  left  wltoout  voting.  This  was 
after  the  potla  were  <H>en,  however.  They 
claimed  they  were  afraid  to  stay,  said  they 
would  not  serve  as  Judges  and  clerks,  and 
that  they  were  afraid  to  try  to  vote.  That 
only  7  white  men  voted  at  this  election.  That 
during  the  day  one  of  tbe  challengers  came 
Inside  and  said  a  man  outside  had  threatened 
to  cut  him  in  two,  and  refused  to  stay  outside 
any  more.  That  the  poUbook  holder  stayed 
In  the  house  all  during  the  day,  as  well  as 
both  challengers,  after  some  one  had  threat- 
ened to  cut  Lee  In  two.  That  the  window  on 
the  north  side  was  about  three  feet  wide. 
That  he  had  crawled  through  there  where  the 
glass  was  out  That  he  thought  toe  sacb  was 
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down  all  day,  but  tiiat  the  panes  were  ont 
That  he  broke  the  panes  about  a  year  before 
to  get  into  tbe  room.  That  the  booths  where 
the  voters  entered  were  about  three  feet  wide, 
^hat  when  the  voters  came  in  to  vote  they 
were  not  always  orderly.  That  when  th^ 
would  time  a  man  In  the  booth  and  ask  him 
to  come  out  he  would  say  he  knew  what  he 
was  doing  and  would  stay  as  long  as  he  pleas- 
ed. That  this  occurred  often,  some  50  or  100 
times.  That  one  man  stayed  In  the  booth  14 
minates,  and  they  would  always  give  back 
some  rough  answer.  That  he  had  no  trouble 
with  any  one  during  the  day,  bat  thought  if 
he  had  gone  outside  he  would  have  had.  That 
BOme  of  them  on  the  outside  threatened  him, 
but  he  did  not  know  who  they  were.  That 
they  had  trouble  with  a  man  by  the  name  of 
Garrer,  who  refused  to  leave  the  house  after 
he  liad  voted.  That  John  Morris  was  one 
man  who  swore  when  he  was  ordered  to  get 
out  of  tbe  booth.  That  he  said  he  would 
get  ont  wben  he  got  God  damned  good  and 
rea^.  That  he  (Dtmcan)  did  not  think  there 
were  so  many  negroes  in  that  precinct  Tbat 
he  lived  there  three  years  and  only  knew 
26  or  30  of  those  who  were  at  the  election. 
That  after  the  ropes  were  torn  down  they 
remained  down  all  day.  That  the  voters 
would  ottea  double  their  tickets  just  once, 
and  sometimes  not  at  all,  and  would  give 
them  to  Stoat  Ham.  Tbat  be  objected  to  tbe 
ballots  being  delivered  to  Stout  Ham,  making 
the  objection  both  to  Stout  Ham  and  tbe 
voters.  That  Stout  Ham  was  willing  not  to 
receive  the  ballots,  but  that  the  voters  would 
not  give  them  to  him  (Duncan),  That  he  told 
Stout  Ham  it  was  not  lawful,  but  that  he 
just  went  ahead.  That  he  did  not  object 
every  time,  for  the  reason  that  a  man  will 
get  tired  after  a  while  when  he  can  do  no 
good  by  objecting.  Iliat  he  was  present  all 
the  time.  That  John  Morris  and  Felix  Drew 
were  intoxicated  that  day.  That  several 
others  were  drinking.  That  he  did  not  see 
them  drink,  but  tbat  they  were  drunk  and 
sta^^lng  around  there.  That  there  were 
so  many  of  them  he  did  not  know  how  many. 
That  the  notary  public  came  in  the  honse 
three  or  four  times,  l^at  the  last  time  he 
came  In  he  said  he  was  told  we  would  not  let 
tbe  clerks  go  into  the  booths  and  make  ont 
a  man's  ticket.  That  the  notary  was  told 
that  he  only  objected  to  the  clerks'  going 
In  with  voters  who  could  read  and  write, 
that  the  voter  who  could  read  and  write 
should  take  his  Instructions  and  go  In  and 
vote,  and  that  It  was  not  lawful  for  the 
clerk  to  make  out  his  ticket  for  him.  Tbat 
he  knew  a  good  many  white  men  who  came 
there  to  vote  and  went  away  without  voting. 
That  these  parties  stated  they  were  afraid 
to  vote,  but  would  vote  the  Democratic  ticket 
if  they  were  to  vote.  That  Daniels,  Parks, 
and  Clerk  were  of  this  number.  That  he 
does  not  remember  the  other  names.  That 
he  made  no  objection  to  the  challengers' 
staying  on  the  Inside  after  they  were  tbreat- 
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ened  <m  the  outside.  That  several  times 
there  were  more  than  three  voting  In  the 
room,  and  one  time  about  four  rushed  In 
where  there  were  two  in  each  booth  already. 
That  It  was  pot  a  peaceable  crowd.  Hut 
the  voters  were  threatening  to  turn  over 
the  house  tbe  judges  were  in,  and  every  lit- 
tle while  some  one  would  give  an  Indian 
whoop.  That  tbe  reason  he  did  not  ke^  the 
ropes  up  after  they  were  torn  down  was 
because  he  was  afraid  to  go  outside.  That 
when  a  voter  did  not  understand  making  out 
his  ticket,  and  wonld  want  one  of  the  clerks 
to  go  into  the  booth  and  make  it  ont  for 
him,  he  would  object,  but  that  in  the  after- 
noon one  of  the  clerks  simply  got  to  going 
in  with  every  one  who  wanted  instructions. 
That  this  clerk  was  Flave  Qlemt.  That  some 
of  the  persons  hollowing  "Vote  her  straight, 
stamp  under  tbe  eagle,"  were  standing  with 
their  faces  right  in  the  window,  and  some 
right  at  the  door.  That  while  this  was 
going  on  voters  were  In  the  booths  voting, 
and  as  a  voter  would  go  Into  the  booth  these 
parties  would  hollow,  "Vote  her  straight, 
stamp  under  the  eagle;"  That  he  never  ob- 
jected to  clerks  making  out  tickets  for  those 
who  could  not  read  and  write,  but  only 
those  who  could  read  and  write.  Tbat  he 
objected  each  time  this  was  done.  That  he 
could  not  tell  the  namt>er  of  voters  who  were 
assisted  in  voting  who  could  read  and  write, 
but  that  there  were  more  than  a  dozen  or  fif- 
teen, but  that  he  could  not  tell  how  many,  but 
that  it  was  done  often.  Tbat  this  occurred 
off  and  on  all  during  the  day,  and  that 
toward  the  last  It  was  a  continuous  thing. 

W.  N.  Lonewolf,  In  behalf  of  defendant, 
testified,  in  substance,  as  follows:  That  he 
was  at  Taft  on  the  day  of  the  election.  Tbat 
he  is  a  Kiowa  Indian,  and  was  candidate 
on  the  Republican  ticket  for  township  clerk. 
That  be  was  there  all  day.  That  ropes  were 
stretched  in  front  of  tbe  door  forming  a 
chute,  the  entrance  of  which  was  50  feet 
from  the  door,  and  ropes  were  stretched  on 
each  side  of  the  house.  That  the  people 
around  there  were  saying  a  good  many  very 
ugly  things;  were  swearing,  using  ugly 
words,  and  whooping.  Th&t  he  did  not  see 
any  one  taking  a  drink,  but  that  drinking 
was  going  on.  That  there  was  a  cry.  "Bring 
the  Democrat  out"  That  these  disturbances 
were  pretty  well  throughout  the  day.  That 
the  ropes  were  all  torn  down,  and  the  people 
crowded  right  aronnd  the  door  and  the  north 
window.  That  while  at  the  door  and  win- 
dow he  heard  them  say :  "Vote  her  straight, 
stamp  under  the  eagle."  Tbat  at  one  time 
he  saw  as  many  as  20  people  at  the  north 
window.  That  quite  often  during  the  day 
he  saw  as  many  as  5  or  6  persons  In  the 
room,  besides  the  election  officers.  That  he 
saw  a  notary  public  from  Muskogee  In  the 
house  a  number  of  times.  Tbat  after  a  Mr. 
Carver  had  voted  he  declined  to  leave  tbe 
house,  and  that  he  (Lonewolf)  pulled  him 
out   Tliat  Mr.  Duncan  tfAd  him  (Lonavfdf) 
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to  belp  him  an  be  could  to  ke^  the  bo;^ 
outside.  Ifeat  he  pnt  the  ropes  up  In  the 
morning  t>efore  they  began  to  vote.  That 
they  stayed  up,  perhaps,  for  two  hours. 
That  he  tried  to  keep  the  ropes  up.  That 
th^  were  down  and  up  all  day,  except  In  the 
afternoon  he  let  them  alone,  aud  they  wei;e 
down  the  greater  part  of  the  time.  That  the 
crowd  tore  them  down  by  pushing  orer  them. 
That  the  crowd  was  lined  up  at  the  polling 
place  around  the  door,  and  the  Totera  bad 
to  squeeze  In  and  out  often.  That  the  voters 
did  not  wait  to  be  called  to  go  In  and  rote, 
but  a  great  many  would  go  In  before  any 
one  was  called.  That  they  were  worse  In 
the  evening.  Ttiat  he  voted  the  last  hour. 
That  be  did  not  stand  In  line.  That  be  was 
Btanding  in  the  door  helping  the  notary  make 
a  llBt  of  thcwe  who  did  not  vote.  That  be 
had  been  standing  there  quite  a  wbtle  writ- 
ing such  names;  that  la,  ttie  names  of  those 
who  did  not  get  to  vote.  That  be  had  writ- 
ten down  his  own  name,  and  the  diallenger 
said  one  man  more  can  vote,  and  tbat  be 
jumped  In  and  voted.  That  he  knew  of  pw- 
sons  who  had  trouble  in  getting  In  to  vote 
and  went  away  without  voting.  That  two  of 
these  persons  were  Daniels  and  Parks.  That 
he  did  not  know  the  others.  That  the  notary 
first  stationed  himself  near  the  window,  «nd 
that  be  moved  him  away  to  about  20  or  80 
feet  from  the  bouse.  That  he  put  the  people 
away  from  the  window  and  came  very  near 
having  a  fl^^t  on  account  of  it  That  the 
window  was  open.  That  T.  a  CunlifT,  who 
was  a  candidate  for  township  treasurer,  re- 
fused to  go  away,  and  sat  down  right  un- 
der the  window.  That  tbe  others  would  go 
away  generally  wboi  they  were  told,  but 
would  come  right  back  again.  Hiat  there 
were  people  who  were  drinking,  and  tbat 
It  waa  tbe  tontfiest  crowd  be  was  ever  In. 
Ttoit  they  need  the  ngllest  kinds  of  words, 
and  all  kinds  of  names.  Tbat  be  was  con- 
stancy driving  tbe  people  away  from  the 
north  whidow  whoi  be  was  on  the  side  of 
the  bouse,  but  they  would  come  right  back. 

Stout  Ham  testified  on  behalf  of  the  de- 
fendant, In  substance,  as  follows:  Tbat  be 
was  poUbook  holder  at  the  Section  bdd  at 
Taft  on  September  17,  1007.  That  he  was 
tbere  b^re  tbe  election  opened,  and  stayed 
there  until  tbe  polls  were  closed.  Tbat  be 
was  In  the  bouse  whwe  they  were  voting  all 
day.  That  it  waa  about  half  past  0  before 
they  got  In  to  voting.  That  when  they  got 
■traUlitened  out  they  bad  tbe  rope  stretched 
oat  In  front  and  started  to  voting.  Tbat  the 
principal  part  of  the  crowd  stood  In  front 
of  tbe  bouse,  some  of  them  right  at  the 
door,  and  some  a  little  farther  back,  and 
some  around  the  north  window.  That  he 
beard  some  pretty  loud  talking.  O^at  be 
beard  one  party  tell  Johnson  Lee  If  be  would 
come  out  of  doors  he  would  cut  bis  guts  out 
That  Johnson  Lee  was  one  of  the  officers  of 
election.  That  he  noticed  the  notary  public 
In  the  boose  twice  during  th«  day,  and  no- 


ticed him  Just  In  front  of  the  door  In  convert 
satlon  with  other  people.  That  this  might 
have  occurred  25  feet  from  the  door,  mnybe 
not  so  far.  That  some  of  tbe  voters  bron^t 
their  tickets  from  the  booths  folded,  and 
some  not  folded,  but  open.  That  they  hand- 
ed a  good  many  of  the  ballots  to  him,  and 
some  fo  Mr.  Duncan.  That  he  could  see 
how  a  great  many  of  tbe  voters  voted.  That 
when  they  would  come  out  with  the  ballots 
open,  and  would  get  close  enough  so  he  could 
see,  that  he  would  look  and  see  which  way 
they  had  voted.  Tbat  sometimes  there  would 
be  four  or  five  voters  on  the  inside  of  the 
room,  outside  of  the  election  officers.  That 
he  heard  some  men  talking  like  they  mi^t 
have  been  drinking.  That  he  did  not  know 
who  be  was  acting  as  pollbook  holder  for, 
but  that  he  was  a  Republican  In  politics. 
That  he  heard  talk  from  tbe  outside  that  all 
the  officers  were  Democrats,  and  that  they 
were  going  to  do  away  with  tbe  election. 
That  the  ropes  did  not  stay  up  all  day.  Tbat 
they  were  thrown  down  or  walked  over.  That 
It  seemed  to  him  like  the  north  window  was 
up.  That  there  were  some  people  who  hung 
around  tbat  window  a  good  deal.  That  the 
officers  would  tell  them  to  go  away;  but 
they  would  come  back.  That  Bob  Robinson 
came  In  and  voted  and  handed  him  bis  tick- 
et, saying  that  he  did  not  want  no  damned 
Democrat  to  put  his  hands  on  it.  That  be 
handed  It  to  Mr.  Duncan.  That  a  good  many 
ballots  were  open  so  that  he  could  see  them. 
That  it  got  to  be  pretty  coustant  That  be 
would  coDStantly  hear  from  the  outside  the 
words,  "Vote  her  straight"  That  th^  were 
talking  to  the  ones  coming  in  to  vota  That 
this  talking  was  near  the  door. 

3.  P.  Davidson  testified  on  behalf  of  de- 
fendant. In  substance,  as  follows:  That  be 
was  at  Taft  on  the  day  of  the  election.  Tbat 
be  got  tbere  about  9  o'clock.  Tbat  tbere  were 
about  95  men  around  there  and  several  In  tbe 
bouse.  That  they  kept  coming  and  gather- 
ing up  in  front  of  tbe  door.  That  several  look- 
ed like  they  were  drinking.  Tbat  they  were 
talking  and  swearing  about  the  stamps  not 
being  tbere;  said  It  was  a  lot  of  Democrat 
lies.  They  kept  carousing  around  tbere  and 
making  the  threat  that  no  "tiod  damned 
Democrat  could  vote  there."  That  one  of  the 
voters  came  to  him  and  said,  "I  heard  you 
was  a  Democrat"  Tbat  he  asked  the  voter 
what  business  it  was  to  bim,  stating  that  be 
would  vote  for  whom  be  pleased.  Tbat  final- 
ly  they  got  down  quieter,  and  was  telling 
how  the  l>emocratB  treated  them  In  tbe 
states,  and  that  finally  a  man  hollowed  they 
bad  found  tbe  stamps,  and  the  crowd  rush- 
ed up  to  the  rop&  Tbat  he  saw  there  was  a 
good  chance  for  a  row  and  stayed  away. 
That  they  commenced  voting,  and  finally 
Johnson  Lee  said  It  was  dlnnw  time,  and 
they  would  go  to  dinner  and  come  back 
again.  Tbat  they  called  bIm,  and  be  took 
his  boy  and  went  In  and  voted.  Tb^t  vrhen 
he  went  In  the  bouse  one  fellow  aald,  "lie  la 
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a  damned  Democrat"  That  &tter  he  TOted 
he  went  bom^.  That  he  waa  there  at  the 
election  two  or  three  hours.  That  he  did  not 
stay  longer  because  he  thought  there  would 
be  a  row.  That  the  crowd  waa.  constantly 
swearing  and  seemed  to  be  drinking  whisky. 
That  they  were  swearing  and  cursing,  and 
asked  him  if  he  did  not  want  to  drink,  and 
be  told  them,  "No."  That  about  half  a 
dozen  people  were  cnrslng  and  swearing  as 
th^  went  through  the  crowd,  statloK  that 
DO  damned  man  conid  TOte  the  Democrat 
ticket  there  that  day.  That  Bob  Robinson 
was  one  of  these  men.  That  Boblnaon  bad 
been  drinking.  That  this  talk  was  all  with- 
in 30  feet  of  the  house  and  was  kept  up  for 
three  hours,  all  the  time  witness  was  ther& 
Tliat  be  came  away  before  the  trouble,  but 
heard  they  bad  a  row  after  he  left 

Ben  Collins  testified  on  behalf  of  defend- 
ant, In  substance,  as  follows;  That  be  was 
at  Taf t  on  September  ITtb  for  a  short  time  In 
the  evening.  That  when  he  got  there  the 
people  were  crowding  all  around  the  room 
and  door  so  he  could  not  get  In  at  all.  That 
he  waited  until  be  conld  get  in  and  went 
in  and  voted.  That  they  were  still  standing 
there  when  he  came  ont  That  be  saw  a 
notary  public  taking  the  names  of  people  on 
the  outside-  That  the  notary  came  to  blm 
8  or  10  feet  from  the  door  and  said  be  want- 
ed to  get  the  names  of  people  who  did  not 
get  to  Tote.  That  there  were  three  in  the 
rown  with  him,  outside  of  those  In  the 
booths  and  the  election  officers. 

W.  N.  Howell  testified  on  behalf  of  tbe  de- 
fendant in  substance^  as  follows:  That  be 
was  city  marshal  of  Taft  That  he  was  one 
of  the  watchers  at  tbe  election  at  Taft  on 
September  17tb.  During  the  day  there  were 
parties  at  the  window  talidng  aboac  tne 
election.  That  tbey  asked  them  to  more 
away,  and  they  did  not  do  so.  That  tbey 
were  asked  to  leave  the  second  time.  That 
they  finally  left  the  window,  but  came  right 
back.  Among  tills  crowd  was  a  notary  pub- 
lic who  bad  a  small  table  at  tbe  window. 
That  Lee  went  out  and  talked  to  some  of 
them  about  getting  bat^  the  proper  distance^ 
and  they  bad  some  words  about  it  nnd 
th^  talked  about  vhat  they  would  do  to 
bim;  said  be  would  cut  his  gnts  ont  if  be 
would  come  ont  there.  That  the  crowd  was 
-all  around  the  building.  That  sometimes 
they  would  get  them  back.  That  tbe  ropes 
were  knocked  down,  and  that  be  does  not 
think  they  were  np  after  4  o'dodc  at  any 
timeu  That  the  notary  came  in  the  bouse 
three  times.  That  the  notary  had  his  box 
right  In  tbe  window  at  first,  and  later  moved 
it  10  or  15  feet  from  tbe  window  and  stayed 
there  all  day.  That  one  pane  and  part  of 
another  was  broken  ont  of  tbe  north  window. 
That  he  tried  to  get  them  to  leave  the  win- 
dows. That  they  would  not  do  it,  and  said 
that  be  conld  come  out  and  get  them  away. 
That  be  told  them  he  did  not  have  time  to 
flftat   That  he  did  not  go  out  because  he 


apprehended  danger.  That  some  of  tiie  vo- 
ters came  from  the  booths  with  their  ballots 
Open,  and  some  folded  inside  out,  showing 
the  face  of  thj  ticket  That  some  fonr  or 
six  ballots  wer4  maiked  with  pencil,  instead 
of  stamp.  That  all  the  election  officials  ac- 
cept Duncan  ^ere  Republicans. 

Tom  WllllAms  testified  on  behalf  of  the 
plaintiff,  in  substance,  as  follows:  That  be 
was  an  offioer  at  tbe  election  beld  at  Taft  on 
September  17,  1907.  That  his  duties  were  to 
keep  peoyle  outside  of  the  ropes.  That  he 
had  a  bard  time  toward  tbe  last  to  keep  them 
back.  That  be  would  tell  them  to  get  back, 
and  th^  would  crowd  up  again.  That  be 
moved  people  away  from  the  window  three 
or  fonr  times  along  late  in  the  erening,  but 
could  not  keep  them  back.  That  he  pnt  bto 
feet  In  the  door  to  ke^  tbem  out  That  th^ 
would  break  tbe  ropes  down,  and  he  would 
put  them  back.  <  That  finally  he  quit  trying  to 
keep  the  ropes  up.  That  late  in  the  evening 
they  were  crowding  np  at  the  door,  and 
he  did  not  have  time  to  keep  them  away 
from  the  window.  That  when  he  would  fix 
up  the  rope  tb^  would  bear  in  and  break 
tlie  stob  down.  That  be  told  Mr.  Duncan 
In  tbe  evening  be  was  not  going  ^o  try  to 
ke^  the  people  back.  That  he  could  not  do 
anything  with  tbem;  they  would  get  back 
and  come  back  again. 

1.  Section  4  of  chapter  17,  p.  233,  of  tbe 
Session  Laws  of  1905,  provides :  "When  a 
voter  shall  have  passed  by  the  diallengers,  or 
shall  have  been  sworn  in,  he  shall  be  admit 
ted  to  the  election  room,  but  not  more  than 
three  voters  shall  be  allowed  In  tbe  room  at 
one  time.  On  altering  the  room  the  voter 
shall  announce  his  name  to  tbe  poll  clerks 
who  shall  register  it  on  tbe  poll  books.  The 
clerk  holding  the  ballots  shall  deliver  to  him 
one  of  each  kind  of  ballots  to  be  Toted  at 
such  election,  and  the  clerk  having  the 
stamps  shall  hand  one  to  him,  and  on  request 
of  any  elector,  the  clerk  shall  instruct  such 
as  to  the  manner  of  voting,  and  by  consent  of 
a  majority  of  the  board  tbe  voter  may  call 
in  an  Interpreter  to  assist  him  In  making 
known  his  desires  to  the  board.  Tbe  voter 
shall  then  and  without  leaving  the  room  go 
into  any  booth  which  may  be  unoccupied  and 
indicate  the  candidates  for  whom  he  desires 
to  vote  by  stomping  across  In  the  square  Im- 
mediately to  the  left  of  their  names,  and  In- 
dicate bis  preference  on  any  question  or 
constitutional  amendment  or  other  special 
matter  by  stamping  in  the  square  Immediate- 
ly to  tbe  left  of  and  preceding  tbe  words 
'yes'  or  'no'  under  such  question;  provided, 
however,  that  if  the  voter  shall  desire  to 
vote  for  all  the  candidates  of  one  political 
party  or  group  of  petitioners,  he  may  stamp 
a  cross  In  the  circle  whl(A  is  under  the  de- 
vice and  In  tbe  column  above  the  candidates 
of  the  party  or  group  for  whom  he  desires  to 
vote,  and  such  ballot  when  so  marked  shall 
be  counted  as  a  straight  ticket  for  all  the 
candidates  in  the  column  under  said  drcU. 
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Before  leaving  the  booth  or  compartment  the 
voter  shall  fold  his  ballots  separately,  so  that 
no  part  of  the  printed  matter  on  the  ballots 
shall  be  exposed,  and  on  lea  ring  the  booth  or 
compartment  shall  return  the  stamp  to  the 
poll  cleriL  from  whom  he  received  the  same, 
and  deliver  the  ballots  to  the  Inspector  or 
Judge  temporarily  acting  as  Inspector  and 
such  Inspector  shall  forthwith  in  the  pres- 
ence of  the  voter  and  members  of  the  elec- 
tion board  and  of  the  watchers,  deposit  the 
same  in  the  respective  ballot  boxes,  the  ter- 
ritorial ballot  In  the  red  box  and  the  local 
ballot  in  the  white  box,  and  the  clerks  shall 
write  the  word  Voted'  after  the  name  of  the 
voter  on  the  poll  list,  and  the  voter  shall 
then  pass  out  of  the  room."  As  to  whether 
or  not  the  failure  of  the  voter  to  deliver  the 
ballots  to  the  Inspector  or  judge  temporarily 
acting  as  inspector,  but  willfully  giving  same 
to  the  poUbook  holder,  renders  such  ballots 
invalid,  makes  it  necessary  to  determine 
whether  or  not  such  provision  is  mandatory. 
In  connection  with  such  duties  as  are  im- 
posed by  said  section  upon  the  voter,  we  call 
attention  to  the  provision  of  section  2961» 
Wilson's  Rev.  &  Ann.  St  1903  (section  66» 
c.  33),  which  provide  tliat  "no  person  ex- 
cept an  Inspector  of  election  or  Judge  who 
may  be  temporarily  acting  for  him,  shall  re- 
ceive from  any  voter  a  ballot  prepared  by 
him  for  voting.  •  •  ♦  Whoever  shall  vio- 
late any  provision  of  this  section  shall  be 
deemed  guilty  of  a  felony,  and  upon  convic- 
tion shall  be  punished  by  imprisonment  in 
the  penitentiary  for  a  period  not  exceeding 
five  years,  or  by  a  fine  not  exceeding  three 
hundred  dollars,  or  by  both  such  fine  and  Im- 
prisonment, at  the  discretion  of  the  court." 
Obviously  the  lawmakers,  by  spedflcally  pla- 
cing such  duty  upon  the  voter,  and  im[>08ing 
the  penalty  of  felonious  punishment  upon 
any  one  unauthorised  interfering,  hy  receiv- 
ing the  ballot,  Intended  auch  provltion  to  be 
mandatory. 

The  proof  shows:  Tliat  Stout  Ham,  the 
ballot  box  holder,  received  many  of  the  bal- 
lots; that  the  Inspector  objected  to  Stout 
Ham  receiving  the  ballots,  such  objection  be- 
ing made  not  only  to  Stout  Ham,  but  also  to 
some  of  the  voters ;  that  Stout  Ham,  the  bal- 
lot box  bolder,  said  that  he  was  Willing  not 
to  receive  them;  that  the  voters,  however, 
would  not  give  the  ballots  to  the  election  In- 
spector, but  to  Stout  Ham,  the  ballot  box 
holder.  The  proof,  however,  does  not  show 
how  many  voters  refused  to  give  their  bal- 
lots to  Duncan,  the  election  inspector,  but 
irarslsted  in  glvii^  tbem  to  Stout  Ham.  Over 
two-thirds  of  them,  however,  were  given  by 
the  voters  to  Stout  Ham,  and  not  to  the  elec- 
tion Inspector,  and  over  half  of  them  were 
put  in  the  election  box  by  Stout  Ham  him- 
self, and  not  by  the  inspector.  We  quote 
from  the  brief  of  the  plaintiff  in  error,  as 
follows:  "To  be  more  explldt,  It  may  be 
said  that  there  are  three  elements  In  a  popu- 
lar election;   First  those  acts  which  have 
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reference  to  the  ballot  and  to  the  vot«  him- 
self performing  tiie  act  of  voting;  second, 
acts  of  officials  and  others  In  operatli^  the 
election  machinery;  third,  acts  which  liave 
reference  to  the  conduct  of  bystanders  or 
others  and  not  involving  the  voter,  as  such, 
or  the  election  officials.  The  provisions  of 
law  with  reference  to  the  acta  embraced 
within  the  first  element  are,  of  course,  man- 
datory because  they  affect  directly  the  bal- 
lot itself  and  the  act  of  voting,  the  very  es- 
sence of  the  law.  The  voter  alone  Is  In- 
volved, and  he  must  act  as  the  law  pre- 
scribed or  suffer  the  consequence.  Sudi  Im- 
perative provisions  relate  to  the  form  and 
preparation  of  the  ballot,  to  the  marking  of 
the  ballot  to  Indicate  tiie  voter's  choice,  to 
marks  made  by  the  voter  to  distinguish  his 
ballot  from  others,  to  the  manner  and  the 
conditions  upon  which  illiterate  and  disabled 
voters  shall  be  assisted  In  marking  their  bal- 
lots, all  of  which  provisions  go  to  the  root 
and  essence  of  the  thing  to  be  accomplished 
and  necessarily  affect  the  Integrity  of  the 
ballot  because,  of  course,  the  efficacy  given 
to  the  casting  of  a  vote  by  ballot  is  derived 
solely  from  l^Islatlve  enactmfflit" 

This  statement  by  couns^  for  plaintiff  In 
error,  as  far  as  It  goes,  seems  to  be  in  ac- 
cord with  the  weight  of  authority.  Mr.  Mc- 
Crary,  In  his  work  on  elections  (section  721), 
says:  "The  weight  of  authority  is  clearly 
in  favor  of  holding  the  voter,  on  the  tma 
hand,  to  a  strict  performance  of  those  things 
which  the  law  requires  of  him,  and,  on  the 
other,  of  relieving  htm  from  the  consequence 
of  a  failure  on  the  part  of  election  officers  to 
perform  their  duties  according  to  the  letter 
of  the  statute  where  such  failure  had  not 
prevented  a  fair  election.  The  Justice  of  this 
rule  Is  apparent,  and  It  may  be  said  to  be  the 
underlying  principle  to  be  applied  in  deter- 
mining this  question.  The  requirements  of 
the  law  upon  the  elector  are  In  the  interest 
of  pure  elections,  and  should  be  complied 
with  at  least  In  substance;  but  to  dlsfrau- 
cliise  the  voter  becaase  of  the  mistakes  or 
omissions  of  election  officers  would  be  to  put 
him  entirely  at  the  mercy  of  political  manip- 
ulators. The  [}erformance  by  the  election  <tf- 
flcers  of  the  duties  imposed  upon  them  can 
be  reasonably  well  secured  by  providing  a 
penalty  for  failure  so  to  do."  See,  also.  At- 
torney General  v.  May,  99  Mich.  538,  58  N. 
W.  483,  25  K  B.  A.  825;  Attorney  General 
V.  McQuade,  94  Mich.  439,  53  N.  W.  944 ;  At- 
torney General  v.  StUlson.  108  Mich.  419,  66 
N.  W.  S8S;  Attorney  General  v.  Kirby,  VSO 
Mich.  592,  79  N.  W.  1009 ;  State  ex  rel.  Bra- 
ley  et  al.  V.  Gay,  59  Minn.  6,  60  N.  W.  676. 
50  Am.  St  Rep.  389;  Vallier  v.  Brakke^  7 
S.  D.  343,  64  N.  W,  180 ;  Sporgin  v.  Thomp- 
son, 37  Neb.  39,  55  N.  W.  297 ;  State  v.  Rus- 
sell, 84  Neb.  116,  51  ,N.  W.  465,  IB  L.  B.  A. 
740,  33  Am.  St.  Rep.  625;  Tebbe  v.  Smith, 
108  CaL  101,  41  Pac.  454,  29  L.  R.  A.  673,. 
49  Am.  St  Rep.  6S ;  Lay  v.  Parsons,  104  Gal. 
661,  38  Fac.  447;  Kirk  v.  Rhoada,  46  Cal. 
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898;  Taylor  v.  Bleakley,  55  Kan.  1,  89  Pac 
104S,  28  U  R.  A.  683,  49  Am.  St  Rep.  233 ; 
Cnrran  v.  aayton,  86  Me.  42,  29  Atl.  930; 
TTliittaiii  V.  Zahorlk,  91  Iowa,  23,  59  N.  W. 
67,  61  Am.  St  Hep.  317;  Parrln  T.  Wlm- 
berg,  130  Ind.  561,  30  N,  E.  790,  15  L.  R.  A. 
776,  SO  Am.  St  Rep.  254;  People  ex  rel. 
Nichols  T,  Board  of  County  Canvassers,  129 
N.  T.  395,  29  N.  B.  827,  14  L.  R.  A.  624.  No 
good  reason  has  been  advanced  as  to  why 
we  should  not  follow  the  decided  weight  of 
authority,  and  we,  accordingly,  hold  that 
that  portion  of  section  4  of  chapter  17  of  tlie 
Session  Laws  of  1906,  providing  that  the 
elector  shall  deliver  the  ballot  to  the  Inspect- 
or or  Judge  temporarily  acting  as  Inspector, 
Is  mandatory,  and  that  where  such  manda- 
tory provision  Is  violated  by  the  elector,  and 
there  does  not  appear  to  have  been  a  reason- 
ably fair  effort  by  sach  elector  to  comply 
with  sudi  provision,  such  ballot  is  not  sub- 
ject to  be  counted,  but  will  be  rejected. 

2.  The  question  further  arises  as  to  wheth- 
er or  not  the  action  of  the  lower  court  la 
erroneous  In  rejecting  all  the  ballots  voted  at 
such  precinct  The  court  found  that  the 
voters  themselves  at  said  precinct  flagrantly 
and  willfully  violated  not  only  the  letter, 
but  also  the  spirit  and  the  intent  of  the 
law;  that  almost  every  provision  of  the  stat- 
ute relating  to  the  holding  of  elections,  ex- 
cept that  relating  to  the  time  and  place 
merely,  was  flagrantly  and  willfully  violated, 
and  there  is  an  abundance  of  evidence  In 
the  record  to  support  such  fludlng. 

In  the  case  of  Tebbe  v.  Smith,  108  Cal. 
101.  41  Pac.  464,  29  H.  A.  673,  49  Am. 
St  Rep.  68,  supra,  the  court  said:  "It  Is 
the  rule  that  mandatory  provisions  for  the 
holding  of  an  election  must  be  followed,  or 
the  failure  will  vitiate  ft,  while  the  departure 
from  the  terms  of  a  directory  provision  will 
not  render  It  void.  In  the  absence  of  a  far- 
ther showing  that  the  result  of  the  election 
has  been  changed  or  the  rights  of  the  voters 
Injuriously  affected  thereby.  Code  Civ.  Proc. 
I  1112;  Russell  v.  McDowell,  88  Cal.  70, 
28  Pac.  183.  But  the  rule  as  to  directory 
provisions  applies  only  to  minor  and  unsub- 
stantial departures  therefrom.  There  may 
be  such  radical  omissions  and  failures  to 
comply  with  the  essential  terms  of  a  di- 
rectory provision  as  will  lead  to  the  conclu- 
sive presumption  that  the  Injury  must  have 
followed.  A  substantial  compliance  with  the 
terms  of  directory  provision  Is,  after  all,  re- 
quired, and  such  a  substantial  compliance 
ia  not  had  by  strictly  following  some  provi- 
sions, while  essentially  falling  to  observe 
others.  There  must  be  a  reasonable  ob- 
servance of  all  the  prescribed  conditions.  It 
Is  the  dn^  of  the  courts  ao  far  to  adhere  to 
the  substantial  requirements  of  the  law 
In  regard  to  Sections  as  to  preserve  them 
from  abuses  snbverslTe  of  the  rl^ts  ot  the 
electors." 

In  Re  Duffy,  4  Brewst  (Pa.)  631,  Judge 
Harding  sold:   **Mach  has  been  said  In  the 


argument  on  both  sldee  concerning  various 
provisions  of  the  election  law,  which  are 
claimed  to  be  directory  merely,  and,  though 
counsel  have  pressed  their  respective  views 
upon  our  consideration  with  great  zeal  and 
ability,  still  we  cannot  accord  to  them,  ei- 
ther on  the  one  hand  or  the  other,  hardly  a 
semblance  of  assent  On  the  contrary,  we 
hold  that  the  election  law  in  all  its  parts 
means  something,  and  that  there  Is  no  war- 
rant In  precedent  or  common  sense  for  dis- 
regarding It  partially  or  ad  libitum.  The 
day  has  gone  by  when  the  'directory  plea' 
can  be  used  as  a  shield  to  defend  or  excuse 
election  officers  who  have  disregarded  the 
law.  In  Bolleau's  Case,  supra  (2  Parsons, 
603),  Judge  King  said  that  the  court  'would 
not  hesitate  In  setting  aside  an  election 
where  they  were  convinced  that  In  conduct- 
ing It  the  laws  of  the  commonwealth  had 
been  infracted.'  In  the  Penn  District  Case, 
2  Parsons,  626,  an  election  was  vacated  en- 
tirely, on  the  ground  of  Irregnlarlty.  The 
Irregularity  was  a  material  one,  It  Is  true, 
namely,  closing  tbe  polls  at  an  earlier  honr 
than  provided  by  the  statute;  but  we  cite 
the  case  as  authority  to  rebut  and  to  do 
away  with  the  erroneous  and  wld^pread 
notion  that  nothing  less  than  actual  fraud 
will  avail  to  set  aside  an  election." 

In  Mann's  Case,  2  Phlla.  (Pa.)  820,  Judge 
Tbompson  said :  "Tbe  design  of  the  law,  In 
requiring  the  election  papers  to  be  filed  by 
the  officers  of  the  election.  Is  to  afford  the 
highest  evidence  by  which  the  true  vote  at 
every  election  may  be  ascertained.  These  re- 
turns are  considered  prima  fade  as  true. 
They  are  made  by  sworn  officers,  and  the 
most  stringent  provisions  are  enacted  to 
insure  their  correctness  and  to  prev«it  their 
falslflcation.  This  law  seems  to  contem- 
plate that  In  tbe  investigation  of  a  contest- 
ed election,  these  papers  and  documents 
may  be  made  use  of,  as  affording  an  im- 
portant means  of  proof,  and  special  power 
is  given  to  the  court  to  compel  their  pro- 
duction for  that  purpose.  This  species  of 
evidence,  when  produced,  must  be  Judged  of 
by  the  same  rules  which  apply  to  other  kinds 
of  documentary  proofs,  and,  when  found  to 
bear  the  appearance  of  validly  and  Integrity, 
should  be  entitled  to  high  regard;  but  It 
may,  as  In  oth&e  cases,  be  vitiated  by  the 
faults  and  Irregularities  which  tend  to  dis- 
credit it  It  has  be^  properly  held  that 
mere  Irregularities,  when  there  is  no  rea- 
son to  Infer  that  the  ejection  officers  have 
acted  In  bad  faith,  will  not  invalidate  the 
returns.  Bolleau's  Case,  2  Parsons,  603. 
Nor  will  the  mere  neglect  of  directory  re- 
quirements produce  that  effect  It  is  essen- 
tial, however,  that  evidence  of  so  great  Im- 
portance should  exhibit  those  marks  of  care 
In  its  preparation,  without  which  It  may  be 
rendered  less  efllclmt  or  entirely  unreliable. 
Utter  dlsr^rd  of  the  requirements  of  the 
law,  in  the  recording  of  votes  or  In  the 
preparation  of  the  returns,  amounting  to 
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strong  erldence  of  bad  faith  apon  the  part 
of  tbe  officers,  ought  to  and  will  have  the 
efTect  of  destroying  such  retaros  as  eTidence. 
'Hence,'  says  Judge  King.  In  Boileau's  Case, 
'Id  all  cases  In  which  the  Irregularities  In 
conducting  an  election  are  not  of  a  flagrant 
character,  we  are  required  to  look  into  Its 
good  faith  and  Integrity,  and.  If  they  are 
manifest,  we  are  not  to  defeat  the  expres- 
sion of  the  popular  will  because  of  some  slip 
in  the  minor  details  of  the  election,  which 
does  not  prevent  our  ready  ascertainment 
of  what  that  will  truly  Is.  Although  tn  a 
case  where  It  Is  shown,  in  making  the  pre- 
paratory arrangements  for  holding  the  elec- 
tion, a  reckless  disregard  of,  or  a  criminal 
carelessness  as  to.  the  direction  of  the  law 
h'as  been  manifested,  we  would  hold  such 
election  undue  and  illegal.' " 

On  page  774  of  10  Amer.  &  Eng.  Enc. 
Law  (2d  Ed.)  it  Is  said:  "Fraud  does  not 
Invalidate  the  legal  votes  cast;  but,  by  de- 
stroying the  presumption  of  the  correctness 
of  tbe  returns,  it  makes  It  necessary  that 
any  person  who  claims  any  benefit  from  the 
votes  shall  prove  them,  and  where  no  proof 
Is  offered,  and  the  frauds  are  of  such  a  char- 
acter that  the  correct  vote  cannot  be  deter- 
mined, the  return  of  the  precinct  will  be  re- 
jected." 

In  Jones  t.  GHdeweU,  63  Ark.  161.  13  S. 
W.  723,  7  L.  R.  A.  831.  It  Is  said :  "It  Is  a 
serious  thing  to  cast  out  the  votes  of  Inno- 
cent electors  for  acts  done  by  others,  and 
It  1b  the  province  of  the  courts  to  see  that 
every  legal  vote  cast  Is  counted,  when  the 
possibility  exists.  Dixon  v.  Orr,  48  Ark.  238, 
4  S.  W.  774.  4  Am.  St  Rep.  42.  But  the 
rule  obtains  tn  elections,  as  in  other  af- 
felm,  that  a  man  shall  not  proSt  by  his  own 
wrong,  nor  by  that  of  others  done  to  allow 
blm  to  reap  the  benefit.  The  only  means 
by  which  approximate  justice  may  be  reach- 
ed, when  the  Illegal  acts  render  the  result 
doobtfnl.  li  to  require  the  party,  to  whose 


benefit  they  Inure,  to  purge  the  poll  of  their 
effect,  or  suffer  the  penalty  of  having  Its 
majority  excluded  from  the  count  of  his 
votes." 

In  Londoner  v.  People,  15  Colo.  557,  26 
Pac.  135.  It  Is  said :  "But  the  rejection  of 
the  returns  from  the  three  precincts  named 
did  not  necessarily  defeat  respondent's  elec- 
tion. The  burden  of  proof  then  shifted,  and 
It  devolved  upon  him  to  establish,  by  evi- 
dence aliunde,  that,  notwithstanding  the  Il- 
legal voting  and  other  frauds  proven,  a  suffi- 
cient number  of  legal  ballots  were  cast  for 
him  to  insure  his  success.  Mechem,  Pub.' 
Off.  1  229;  McCrary,  Elec.  i  535.  We  are 
not  advised,  however,  that  he  offered  any 
extrinsic  proofs  whatever  for  the  purpose 
of  dlscharghog  this  burden."  See.  also.  Hey- 
fron  V.  Mahoney,  9  Mont  497,  24  Pac.  93, 18 
Am.  St.  Bep.  757,  and  Attorney  General  t. 
May,  supra. 

It  appears  that  over  two-thirds  of  the  votes 
cast  at  this  precinct  should  be  rejected  on 
the  ground  that  the  voter,  contrary  to  the 
plain,  mandatory  provision  of  the  statute, 
delivered  his  ballot  to  the  poUbook  bolder, 
when  the  same  should  have  been  delivered  to 
the  Inspector  or  election  judge  temporarily 
acting  as  such,  and  there  is  evidence  In  this 
record  from  which  It  may  be  found  that  this 
was  willfully  done  by  all  such  electors,  and 
It  further  having  been  found  by  the  court 
that  almost  every  provision  of  law,  whether 
directory  or  not,  relating  to  the  holding  of 
such  election,  excepting  time  and  place,  bad 
been  willfully  and  flagrantly  violated,  when 
all  of  these  things  are  considered  ^]gether, 
we  are  not  prepared  to  say  that  the  conclu- 
sion reached  by  the  lower  court  was  errone- 
ous, and  therefore  Its  judgment  Is,  accord- 
ingly, affirmed. 

TURNER.  DUNN,  and  HAYES.  JJ..  con- 
cur. KANB,  OL  J.,  concurs  In  the  oonclnsloa 
reached. 
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(17  Idaho,  232) 

MOORE  et  at  v.  HUPP  et  ml 
(Snprtme  Court  of  laaho.   Not.  10,  1009.) 

1.  Municipal  Cobpobations  (S  184*)— Police- 

MEK— ApPOINTMEHT— COWSEHT  OF  COUNCIL. 
Uoder  the  proviaioiu  of  lection  218^  Bev. 
Codes,  the  mayor  of  a  eitj  is  anthoziied  to  ap* 
point  policemen  by  and  witli  the  coownt  of  tfie 
council ;  and,  auder  the  provlalona  of  the  statute, 
this  is  the  only  method  bj  vhieh  policemen 
of  a  city  can  be  appointed. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  |  488;  Dec  Dig.  i 
184.*] 

2.  McNiciFAx  CoBPORATiona  ({  184*)— Po- 

XJCEUGN— APFOINTUENT— ConSBNT  QE  CoCN- 

Under  the  provisions  of  section  2190,  Rev. 
Codes,  in  which  "the  mayor  •  •  •  ghalf 
have  the  superintending  control  of  all  the  offi- 
cers and  affairs  of  the  city,  and  shall  take  care 
that  the  ordinances  of  the  dt?  and  of  Ala  tl-- 
tle  are  complied  with,"  such  language  Is  not 
sufficient  to  give  the  mayor  anthoritj  to  appoint 
policemen  upon  his  own  motion  or  In  a  manner 
'  other  than  that  provided  in  section  2180,  Rev. 
Codes. 

[Ed.  Note.— -For  other  cases,  see  Mouiciiud 
Corporation*,  Cent.  DIf.  |  4SB;  Dec.  Dig.  { 
184.*] 

8,  MUNIOIPAI.  COBPOBATIOnS  (S  248*)  — Po- 
ugbmen~-Afpoihticer3<— Ratieioation. 
Where  the  mayor  of  a  dty  authorises  a  per- 
son to  select  detectives  or  [Mlicemen  to  act  for 
and  on  behalf  of  the  city,  and  such  persons  are 
so  selected  and  serve  in  such  capacity  and  are 
paid  by  such  person,  who  therealfter  presents 
a  claim  against  the  city  for  the  moner  so  ex- 
pended, and  the  city  council  allows  such  claim 
and  orders  and  directs  that  a  warrant  issue  in 
payment  therefor,  the  acts  of  the  council  are  a 
Tatificati<Hi  of  the  mayor's  acts  in  authorizing 
the  selection  of  such  person  to  act  for  and  on 
behalf  of  the  city,  ana  the  expense  thereby  in- 
curred becomes  a  city  charge,  which  the  city  is 
authorised  to  pay. 

[Ed.  Note.— For  other  cases,  see  Hnnlclpal 
CorpoiatlonB,  Cent  Dig.  |  686;  Dec.  Dig.  { 


PuuDXiro  (I  ti2*>— CoKFunn— DcncnvK 
Terifioatzon— Waives. 

Where  an  application  Is  made  for  an  in- 
janction,  and  the  complaint  is  defectively  veri- 
fied, and  the  defendants  thereafter  api>ear  and 
file  an  answer  and  join  Issne,  and  a  hearing 
ia  had  npon  sach  application  wlthont  any  objec- 
tion to  the  sufficiency  of  the  verification  of 
such  complaint,  held,  tbat  the  sufficiency  of  the 
verification  is  waived  by  the  conduct  of  the  par- 
ties. 

[E!d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  1415;  Dec.  Dig.  |  422.*] 

D.  MUITIOIPAL    COBFOBATIONS    ({  996*)— Re- 
STBAININO  PaTUENT  OF  ILLEGAL  CLAIMS— 

Taxpateb— Real  Pabtt  in  Intebxst. 

A  resident  taxpayer  of  a  city  Is  a  real 
party  in  interest,  and  may  maintain  an  action 
to  enjoin  the  payment  of  claims  by  the  city,  al- 
leged to  be  illegal,  notwithstanding  the  fact  that 
Buch  taxpayer  ia  authorized  to  act  for  and  on 
behalf  of  a  citizens'  league  composed  of  many 
pentons,  resident  taxpayers  of  said  city. 

[E3i.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  2163,  2164;  Dec. 
Dig.  S  905.*] 

Stewart,  J.,  dissenting  in  part 

(Syllabus  hr  the  Court) 


Appeal  from  District  Court;  Latah  Coun- 
ty; Edgar  C.  Steele,  Judge. 

Action  by  H.  K.  Moore  and  others  against 
J.  M.  Hupp  and  the  City  of  Moscow  and  oth- 
ers to  enjoin  payment  of  a  dty  warrant 
From  a  temporary  restraining  order,  defend- 
ants appeal.  Reversed. 

WllIlBm  Stilllnger  and  Nlabet  &  Besly,  for 
appellants.  6.  G.  Pickett,  Warren  Tnittt 
and  Wllllaia  Morgan,  for  respondents. 

STEWART,  J.  On  December  7, 1908,  tb^e 
was  filed  with  the  clerk  of  the  clt7  of  Mos- 
cow the  following  claim:  "Moscow.  Idaho, 
Dec.  7,  '08.  City  of  Moscow,  to  John  M. 
Htipp,  Dr.,  P.  O.  Moscow,  To  money  ad- 
vanced to  the  Bell  Church  Secret  Service 
for  work  In  the  dty  -of  Moscow,  $170.00." 
Tliis  claim  was  O.  K.'d  by  the  mayor  and 
L.  A.  Manring  and  L.  H.  Collins,  counclimen 
of  said  city,  and  was  Indorsed  as  follows: 
"No.  1,274  vs.  J.  M.  Hupp,  City  of  Moscow, 
$170.00.  General  Fund.  Filed  Dec.  7,  1906. 
J.  R.  Strong,  Clerk,  by  Deptity.  Ex- 
amined and  allowed  In  the  aom  of  on 

the   day  of   190 — .  Chairman 

Finance  Committee." 

On  the  same  day,  at  the  regular  monthly 
meeting  In  December,  the  mayor  and  city 
conndl  of  aald  dty  ordered  that  the  city 
clerk  of  said  dty,  and  In  accordance  with 
said  order  said  dty  clerk  did  on  December  7, 
1908,  make  and  lasne  a  dty  warrant  of  the 
city  of  Moscow,  drawn  on  the  g»ieral  fund 
of  the  city  of  Moscow,  Idaho,  payable  to  the 
order  of  3.  M.  Hnpp  for  the  sum  of  $170. 
This  warrant  w&a  elgned  by  R.  S.  Matthews, 
as  mayor  of  the  city  of  Mobcow,  and  attest- 
ed by  the  clerk  and  Issued  under  the  seal  of 
said  city,  and  dellrered  to  John  M.  Hupp, 
who  on  December  12,  1906,  presented  the 
same  to  L.  A.  Torsen,  dty  treasurer,  for 
(payment,  and,  npon  presentation  to  said 
treasurer,  the  same  was  by  him  duly  regis- 
tered in  the  book  of  register  of  warrants  of 
the  city  of  Moscow,  and  Indorsed,  "Not  paid 
for  want  of  funds."  This  action  Is  brought 
by  the  ptalntlffs  alleging  themselves  to  be 
citizens  and  taxpayers  within  said  city  and 
against  the  defendants.  J.  M.  Hupp,  the  dt; 
of  Moscow,  Idaho,  a  municipal  corporation. 
L.  A.  Torsen,  dty  treasurer  of  the  dty  of 
Moscow,  Idaho,  and  I*.  A.  Manring,  L.  H. 
Collins,  W.  J.  Graham,  H.  K.  Strong,  J.  H. 
Horton,  and  J.  Theodore  Johnson,  city  coun- 
climen of  the  dty  of  Moscow,  Idaho,  and 
R.  S.  Matthews,  mayor  of  the  city  of  Mos- 
cow, to  enjoin  the  payment  of  said  warrant 
The  complaint.  In  substance,  alleges  that 
such  claim  was  not  a  Just  legal,  or  equitable 
account  against  the  dty  of  Moscow,  and  was 
not  an  ordinary  ^or  necessary  expense  of  mu- 
nicipal indebtedness;  that  the  same  Is  Illegal 
for  the  reason  that  said  claim  was  made  by 
J.  M.  Hupp  upon  bis  sole  and  personal  re- 
sponsibility In  the  hiring  and  retaining  of 
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certain  detectlvei  to  come  from  the  city  of 
Spokane,  Wash.,  to  Uobcow,  Idaho,  to  look 
Into,  Inquiry  and  watch  the  Indlvldnal  ac- 
tions and  (xmduct  of  certain  indlTidoals  la 
the  dtr  of  Moscov,  and  that,  in  the  hiring 
and  procnrlng  of  each  services,  said  Hupp 
on  his  own  reaponslbUlty  personally  promis- 
ed and  agreed  to  the  parties  so  hired  that 
he  (Hniv)  would  personally  pay  such  detect- 
ive or  detectives  for  their  work  and  serv- 
ices; and  that  the  dty  of  ISoscow  never  at 
any  time  m  at  all  authwlzed  or  empowered, 
nor  could  the  dty  of  aioscow  empower,  the 
asld  defendant  John  M.  Hupp  to  procure  the 
services  of  such  detective  ^  any  detectives 
or  to  contract  with  any  detective  or  detect- 
ives for  or  on  behalf  of  the  city  of  Moscow ; 
that  said  Hupp  nevetr  at  any  time  received 
from  Hie  city  council  of  the  city  of  Moscow 
any  authority  or  power  to  loon  or  advance 
money  toe  or  on  behalf  of  the  dty  council  or 
the  dty  In  the  sum  of  $170  or  any  other  sum 
to  the  Bell  Ohurcb  Secret  Service  for  detect' 
ire  woric;  that  there  was  never  passed  or 
approved  any  ordinance  of  the  <ity  conncll 
of  the  dty  authwlzlng  or  empowering  the 
defendant  Hupp  or  any  person  to  pay  out  or 
e^end  monejv  or  money  In  any  snm  what- 
ever In  the  employment,  retaining,  or  pro- 
curing the  services  of  detectives.  These  al- 
legations in  substance  are  the  basis  upon 
which  this  action  Is  founded.  Up<m  the  fil- 
ing of  this  complaint,  notice  was  given  of 
the  intention  of  the  plaintiffs  to  apply  to  the 
judge  of  the  district  cpvrt  for  a  restraining 
order  pendente  lite  restraining  the  defend- 
ants t»Hn  enforcing  the  payment  of  aaSA 
warrant  An  answer  was  filed  by  R.  S.  Mat- 
thews, mayor,  upon  behalf  of  himself  and 
the  other  .defendants,  which  put  in  issue  the 
legality  of  -the  claim  set  forth  fa  the  plain- 
tiffs' complahit  and  the  warrant  Issued  in 
paymmt  therefor.  Affidavits  were  filed  up- 
on behalf  of  the  plaintlfts  and  the  defend- 
ants, and  the  apDllcatlon  for  a  temporary  re- 
straining order  came  on  to  be  heard  before 
the  judge  of  the  district  court;  and  on 
March  Sd  a  temporary  restraining  OTder  was 
issued  In  said  cause,  retraining  the  defend- 
ants from  paying  out  any  monies  or  collect- 
ing or  enforcing  the  payment  of  said  war- 
rant. This  appeal  is  from  the  order  of  the 
court  issuing  said  temporary  xestraiuing  or- 
An. 

There  Is  no  substantial  oonfilet  In  the  ma- 
terial evidence  ccmtalned  in  the  affidavits  fil- 
ed on  behalf  of  the  plaintiffs  and  the  defend- 
ants. It  appears  that  the  dty  conndl  of  the 
ctty  of  Moscow  passed  an  ordinance  prohib- 
iting the  sale  of  bitoxlcating  liquors  within 
said  dty,  and  that  to  aid  the  uforcement 
of  such  wdinance  the  mayor  ot  said  city 
directed  3.  M.  Hupp  to  employ  detectives  to 
gatiier  evidence  and  aid  In  the  enforcement 
of  such  cwdinanoe,  and  that  Hupp  acted  up- 
on this  authority  and  employed  two  detect- 
ives, and  paid  such  detectives  for  their  serv- 
ices the  sum  of  flTO,  and  afterwards  pre- 


sented the  bill  lieretofore  referred  to,  and 
In  payment  of  which  the  warrant  Involved 
in  this  case  was  issued.  It  further  appMrs 
that  the  dty  council  of  the  dty  of  Moscow 
never  passed  any  ordinance  authorizing  the 
mayor  or  J.  M.  Hupp  to  contract  this  Indebt- 
edness, and  never  passed  any  wdlnance  au- 
thorizing the  expenditure  of  any  money  for 
detective  services,  or  In  any  way  authorised 
any  one  to  expend  any  mon^  upon  behalf  of 
the  dty  tor  such  services.  It  furttier  ap- 
pears, however,  that,  upon  the  bill  of  J.  M. 
Hupp  behig  presented  to  the  dty  conncll  tor 
such  services,  the  dty  conndl  authorized  the 
allowance  of  such  claim,  and  dhected  the 
Issuance  of  the  warrant  l&volved  In  this 
casa 

The  first  question  presented  by  the  record 
.Is:  Did  the  mayor  .of  the  dty  of  Moscow 
have  authority  to  authorise  the  defendant 
Hupp  to  engage  detectives  to  serve  the  dty, 
and  did  the  expenditure  of  money  by  Hni^ 
under  such  authorization,  create  an  Indebted- 
ness whldi  the  dty  was  authorized  to  pay? 
The  statute  providing  for  the  organization 
and  government  ot  dtiee  and  villages,  dear- 
ly d^nes  the  power  and  Jurisdiction  vested 
in  the  mayor,  and  under  the  provisions  of  sec- 
tion 2190,  Rev.  Codes,  it  Is  among  other  things 
provided:  '^e  mayor  shall  •  •  •  have 
the  superintending  control  of  all  the  officers 
and  affairs  of  the  dty,  and  shall  take  care 
that  the  ordinances  of  the  dty  and  ot  this 
Utie  are  complied  with."  Under  this  lan- 
guage and  the  power  thus  conferred  upon 
the  mayor,  counsd  fbr  appdlant  omtends 
that  the  mayor  Is  thereby  vested  witii  au- 
thority to  employ  detectives  or  autiKnise  the 
onployment  of  sndi  detectives,  and  Incur  an 
IndArtsedneas  which  the  dij  is  authorised 
and  oblU^ted  to  pay ;  and  It  is  by  reason  of 
tills  authority  that  the  aivellant  contends  in 
this  case  that  the  mayor  of  Moscow  had  au- 
tbori^  to  authorize  Mr.  Hupp,  the  appdlant, 
to  engage  detectives  ujfoa  behalf  and  toe  the 
dty  and  to  pay  such  detectives.  It  may  be 
stated  as  a  goiwal  pn^KMlUon  of  law  that 
the  general  rule  aivUcahle  to  the  power-  of 
an  agent  to  bind  its  prindpal  does  not  a.pfis 
to  the  acts  of  officers  of  a  munidpal  corpora- 
tion, and  that  the  anthraity  of  putAic  offidals 
is  thereby  regarded  as  q;)eclal  and  not  gen- 
eral, and  that  such  officers  have  only  sudi 
powers  and  can  perform  only  sudi  duties  as 
are  expreaaly  given  and  authorized  by  the 
diarter  of  the  munldtMllty  and  ordinances 
passed  by  sudt  dty  under  the  authority  of 
the  dty  charter.  1  Abbott  on  Munic.  Corp.  K 
260,  275;  1  Dillon,  Munlc.  Corp.  1  44&  Sec- 
tion 2186  of  the  Revised  Oodes  oiumarates 
the  elective  and  anK^l^ve  officov  of  the 
d^,  and  by  the  provisions  of  this  section 
the  mayor  is  authorized  by  and  with  the  con- 
sent of  the  conndl  to  appoint  such  number  of 
regular  policonen  as  shall  be  necessary,  and 
special  pollc«nai  from  time  to  time  as  ex- 
igencies arise,  and  the  police  <^oers  so  ap- 
pointed by  the  mayor  and  ooundl  shall  be 
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removed  at  any  time  by  the  mayor.  It  will 
be  observed  that  this  section  authoiizee  the 
mayor  to  appoint  r^ular  and  special  police- 
men  by  and  with  the  consent  of  the  council. 
The  statute  does  not  rebate  the  number  or 
compensation  of  policemen,  and  this  matter 
is  necessarily  left  to  the  regulation  of  the 
dty  council  by  proper  ordinance.  We  are  not 
adrised  In  this  case  of  what  ordinances  the 
dty  of  Moscow  may  have  passed  with  ref- 
erence to  ttie  employmoit  of  policemen  or 
detectlres,  or  whether  the  city  has  legislated 
at  all  upon  this  subject^  but,  In  any  event, 
the  Gfieclal  power  given  to  the  mayor  to  ap- 
point pollcemra  under  thta  statute  must  be 
exerciaed  In  accordance  with  tbe  statute; 
that  ls»  the  mayor  Is  only  tlvea  power  to  ap- 
point policemen  by  and  with  the  consult  of 
the  connclL  In  the  case  under  consideration 
there  Is  no  evldoice  whatever,  and,  in  fact, 
the  reverse  does  appear,  that  the  detectives 
em^oyed  by  Mr.  Hnpp  were  never  appointed 
u  policemen  or  detectives  by  tbe  mayor  by 
and  with  tbe  consent  of  the  conncll,  or  by 
the  mayor  Independent  of  the  conndl.  The 
thcts  as  they  appear  In  the  record  show  that 
the  mayor  personally  authorized  Mr.  Hupp 
to  employ  such  detectlvest  but  no  appoint- 
ment was  ever  made  by  either  tbe  mayor  or 
council  of  such  persons  as  detectives  or  po- 
licemen of  said  d^.  The  mayor  of  the  dty 
has  only  soch  power  as  baa  been  or  may  be 
conferred,  upon  talm  by  the  laws  of  tbe  state 
and  the  ordinances  of  tbe  city.  28  Qyc.  647. 
It  appears  in  this  case  that  tbe  mayor,  aa 
audi,  was  not  authorised  to  appoint  police- 
men or  detectives,  dther  by  the  statute  or  by 
the  ordinances  of  said  dty,  unless  the  fact 
that  be  vras  given  general  control  over  the 
affairs  of  the  dty  and  Its  officers  authorized 
and  granted  to  tbe  mayw  such  power.  The 
employment  of  pollcemoi  or  detectives  nec- 
essarily implies  the  making  of  a  contract  up- 
on behalf  of  the  dt7  and  the  creation  of  an 
Indebtedness  against  the  clt7<  If  the  mayor 
has  power  to  employ  policemen  and  detect- 
ives whenever  he  sees  fit,  without  authoriza- 
tion from  the  coundl  or  without  asking  for 
tlielr  confirmation,  and  such  rl^t  and  power 
Is  daimed  by  the  mayor  by  virtue  of  the  duty 
Imposed  upon  blm  by  statute  to  aupeiintend 
and  control  the  affairs  of  the  city  and  its 
ofllcere,  then,  under  the  same  pretense  and 
authority,  the  mayor  can  make  any  contract 
v?lth  reference  to  the  affairs  of  the  city  or 
the  conduct  of  any  officer,  and  thus  IgQore 
and  displace  the  authority  vested  in  the  dty 
council  by  the  laws  of  the  state.  Tbe  general 
power  to  superintend  and  control  the  affairs 
of  the  city  was  not  intended  to  confer  ux>on 
the.  mayor  such  power,  and.  In  exercising 
bis  power,  It  must  be  done  in  accordance  with 
the  proTlsImis  of  the  statute.  Section  2192; 
Bev.  Codes,  makes  it  the  duty  of  the  mayor 
from  time  to  time  to  communicate  to  the 
dty  council  such  information  and  recommrad 
such  measures  as  In  his  opinion  may  tend  to 
the  Improvement  of  the  finances  of  the  dty. 


the  police,  health,  security,  ornament,  com* 
fort,  and  general  proiq)erity  of  the  dty. 
Thus,  under  the  provisions  of  this  statute,  If 
the  mayor  of  the  dty  deem  it  necessary  to 
employ  special  policemen  or  detectives,  it  is 
made  bis  duty  to  communicate  sudi  fact  to 
the  dty  coundl,  and  the  dty  council  givw 
an  opportunity  to  pass  upon  tbe  question  as 
to  whether  or  not  such  authority  should  be 
exerdaed  by  the  mayor,  and  tbe  expense  in- 
curred. If  this  be  not  true,  then  the  mayor 
of  the  dty  would  become  the  entire  dty  gov- 
ernment, and  tbe  necessity  for  a  dty  council 
would  not  exist. 

Counsel  for  appellant,  however,  argue  that. 
If  It  is  necessary  to  communicate  to  the  dty 
coundl  the  necessity  for  policemen  or  detect- 
Ives,  or  that  tbe  dty  coundl  pass  an  ordi- 
nance conferring  upon  the  mayor  tbe  power 
to  appoint,  then,  by  such  acts,  the  objects 
and  purposes  for  which  policemen  or  detect- 
ives are  to  be  employed  would  be  defeated 
for  the  reason  that  by  such  acts  the  public 
would  be  advised,  and  the  violators  of  the 
law,  whom  it  is  sought  to  bring  to  account 
would  receive  the  Information  of  the  intwded 
purpose  and  acts  of  the  mayor  and  the  dty. 
Tbls,  however,  Is  not  a  reason  why  the  may- 
or of  a  dty  can  exerdse  authority  and  power 
not  conferred  upon  him  by  law.  The  mayor 
of  a  dty  is  a  creature  of  the  statute.  His 
powers  and  duties  are  fixed  by  the  statute 
and  the  ordinances  of  the  dty,  and  he  must 
act  In  accordance  therewith ;  and,  If  the  ordi- 
nances are  unwise,  he  can  so  advise  tbe 
council,  and  ask  that  they  pass  other  ordi- 
nances by  which  the  subject-matter  may  be 
covered  in  accordance  with  his  su^estions. 
The  statute  of  this  state  expressly  confers 
upon  the  dty  council  the  right  to  legislate 
for  and  on  bdialf  of  the  city,  and  such  power 
is  nowhere  vested  In  the  mayor  except  by 
virtue  of  bis  veto  power.  It,  however,  would 
not  necessarily  follow  that,  by  passing  an 
ordinance,  authorizing  the  onployment  of 
special  policemen  or  detectives,  information 
would  be  communicated  to  the  law  breaker 
of  the  intended  purpose  and  objed  of  the 
dty;  for  in  s!xh  ordinance  It  would  not  be 
necessary  to  specifically  call  attrition  to  tbe 
particular  act  sought  to  be  punished  or  the 
person  whom  It  was  thought  bad  violated  tbe 
law.  We  see  no  reason  why  a  general  ordi- 
nance might  not  be  passed  authorizing  the 
mayor  to  appoint  policemen  and  detectives 
when  in  his  judgment  tbe  exlgrades  arise. 
Or  a  general  ordinance  might  be  passed  con- 
ferring the  authority  generally  upon  the  may- 
or to  make  such  ai^lntments.  The  object 
then  urged  by  coundl  as  to  publldty  would 
not  defeat  the  objects  and  purposes  for  whlcb 
such  apimintments  were  made. 

In  the  absence  of  an  ordinance  conferring 
such  power  upon  the  mayor,  we  are  unable 
to  construe  the  language  found  in  section 
2190  as  broad  enough  to  give  to  the  mayor 
tbe  power  to  enter  Into  contracts  for  and  on 
behalf  of  the  dty,  In  the  exerdse  of  biS' 
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general  supervision  over  the  affaire  of  sucli 
clt7.  To  construe  this  language  as  giving  to 
the  mayor  such  power  would  be  substltutlDg 
the  will  and  caprice  of  a  mayor  for  the  leg- 
islative body  of  the  city,  and,  in  effect,  would 
nullify,  abrogate,  and  Ignore  any  and  all 
provisions  of  the  ordinances  of  the  dty  en- 
acted by  the  city  council.  Hampton  v. 
Com'rs  of  Logan  Co.,  4  Idaho.  646,  43  Pac 
324;  28  Cyc.  647;  1  DlllOQ,  Munlc.  Corp.  S 
447.  But  In  this  case  It  does  not  appear 
that  the  mayor  appointed  the  detectives  as 
policemen,  for  which  the  defendant  Hupp 
claims  to  have  expended  money,  or  that  such 
persons  ever  became  employes  of  the  city. 
All  that  Is  claimed  Is  that  the  mayor  au- 
thorized the  defendant  Hupp  to  employ  de- 
tectives. He  employed  the  detectives  and 
paid  them,  and  presents  his  bill  against  the 
city  for  the  money  thns  expended.  In  order 
for  the  defendant  Hupp  to  recover,  there 
must  arise  out  of  the  facts  and  the  law  an 
Implied  contract  on  the  pert  of  the  dty  to 
pay  for  the  services  rendered.  As  we  have 
seen,  however,  the  mayor  of  the  city  bad  no 
authority  to  make  such  a  contract,  and  had 
no  authority  to  authorize  the  defendant  Hupp 
to  expend  the  funds  of  the  city.  In  further 
support  of  this  defendant's  claim.  It  Is  ar- 
gued, however,  that,  even  though  the  stat- 
utes and  ordinances  of  the  city  were  not 
strictly  complied  with  In  the  Incurring  of 
such  indebtedness,  yet  the  fact  that  a  claim 
was  presented  against  the  city  for  such  serv- 
ices and  was  allowed  by  the  dty  council  and 
ordered  paid,  and  a  warrant  drawn  in  pay- 
ment of  the  same,  amounts  to  a  ratification, 
on  the  part  of  the  city,  of  the  acts  of  the 
mayor  and  the  method  of  contracting  such 
Indebtedness,  and  makes  the  same  a  valid 
obligation  of  the  dty.  As  above  shown,  the 
statute  clearly  authorizes  the  mayor  to  ap- 
point policemen;  regular  and  special,  with 
the  consent  of  the  dty  council.  Had  the 
mayor,  therefore,  in  the  first  instance  ap- 
pointed such  persons  as  policemen  and  sub- 
mitted such  appointment  to  the  city  coundl, 
and  they  bad  ratified  the  same,  then  there 
could  have  been  no  question  but  what  such 
persons  could  have  recovered  from  the  dty 
the  compensation  agreed  upon  or  fixed  by 
ordinance  for  the  services  rendered.  In  oth- 
er words,  the  appointment,  If  thus  made, 
would  have  been  made  in  the  manner  pre- 
scribed by  law.  In  the  case  of  Zottmaa  v. 
San  Francisco,  20  Gal.  07  (81  Am.  Dec.  06), 
In  discussing  the  question  of  ratification, 
Chief  Justice  Field,  speaking  for  the  Su- 
preme Court  of  that  state,  says:  "Ratifica- 
tion Is  equivalent  to  a  previous  authority. 
It  operates  upon  the  contract  In  the  same 
manner  as  though  the  authority  to  make  the 
contract  had  existed  originally.  The  power 
to  ratify,  therefore,  necessarily  supposes  the 
power  to  make  the  contract  In  the  first  In- 
stances, and  a  power  to  ratify  in  a  given 
mode  snpposm  the  power  to  contract  in  the 
same  way.  Therefore,  where  the  charter  of 


a  city  authorizes  a  sale  of  city  property  only 
at  public  auction,  a  sale  not  thus  made  is 
from  its  very  nature  Incapable  of  ratification, 
because  It  could  not  have  been  otherwise 
made  originally.  So,  where  the  charter  au- 
thorizes a  contract  for  work  to  be  given 
only  to  the  lowest  bidder,  after  notice  of 
the  contemplated  work  in  the  public  Journals, 
a  contract  made  in  any.  other  way— that  Is, 
given  to  any  other  person  than  such  lowest 
bidder — cannot  be  subsequently  affirmed. 
Were  this  not  so,  the  corporate  authorities 
would  be  able  to  do  retroactively  what  they 
are  prohibited  from  doing  originally.  We 
had  occasion  in  the  case  of  McCracken  v. 
City  of  San  Frandsco,  16  Cal.  591.  to  give 
to  this  subject  great  consideration,  and  we 
there  held  that,  where  authority  to  do  a  par- 
ticular act  can  only  be  exercised  in  a  par- 
ticular form  or  mode,  the  ratification  must 
follow  such  form  or  mode,  and  that  a  rati- 
fication can  only  be  made  when  the  principal 
possesses  at  the  time  power  to  do  the  act 
ratified."  This  case  has  t)een  cited  many 
times  with  approval,  and,  as  I  view  it,  lays 
down  the  correct  principle.  People  v.  Swift, 
31  Cat.  26;  Chippewa  Bridge  Co.  v.  City  of 
Durand,  122  Wis.  85,  99  N.  W.  603,  106  Am. 
St  Rep.  931;  Hett  v.  City  of  Portsmouth,  73 
N.  H.  334,  61  Ati.  506;  1  Abbott,  Munic;  Corp. 
6S  279,  280;  1  Dillon.  Munic.  Corp.  §8  463- 
4^ ;  20  Am.  &  Eng.  Ency.  1180.  In  discuss- 
ing this  same  question  in  an  earlier  case  In 
California  (McCracken  v.  City  of  San  Fran- 
cisco, 16  Cal.  691),  Chief  Justice  Field,  among 
other  things,  says:  "It  follows,  as  a  conse- 
quence, that,  where  the  authority  can  origi- 
nally be  conferred  only  in  a  particular  form 
or  mode,  the  ratification  must  follow  the 
same  form  or  mode.  Thus,  If  an  authority 
to  execute  a  deed  of  a  private  person  must 
be  under  seal,  the  ratification  of  the  deed 
must  be  also  under  seal ;  and,  where  an  au- 
thority to  do  any  particular  act  on  the  part 
of  a  corporation  can  only  be  conferred  by 
ordinance,  a  ratification  of  such  act  can  only 
be  by  ordinance.  *  *  *  *A  ratification 
of  an  act  done  by  one  assuming  to  be  an 
agent  relates  back,  and  Is  equivalent  to  a 
prior  authorfly.  Story  on  Agency,  235,  239. 
When,  therefore,  the  adoption  of  any  particu- 
lar form  or  mode  is  necessary  to  confer  the 
authority  in  the  first  instance,  there  can  be 
no  vaftd  ratification,  except  in  the  same  man- 
ner.' " 

If  we  apply  these  prlndples  to  the  case 
now  under  consideration.  It  seems  tiiat  the 
question  of  ratification  ought  to  be  of  easy 
solution.  Under  the  provisions  of  the  stat- 
ute, the  mayor  may  appoint  policemen,  which 
are  the  same  as  detectives,  by  and  with  the 
approval  of  the  dty  council.  If  there  were 
no  appointment,  therefore,  of  policemen, 
there  could  be  no  ratification  under  this  atat* 
ute,  aud  it  is  admitted  In  this  case  that  the 
mayor  never  appointed  any  detectives  or  po- 
licemen. All  that  the  mayor  did  was  to  au> 
ttmrlze  the  defendant  to  select  persons  to  act 
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as  detectlTes.  TUm  he  bad  no  authority  un- 
der the  statute  to  do,  and  having  no  authori- 
ty to  do  this  act  which  would  In  any  way 
bind  the  city,  and  having  made  po  app<dut- 
ment,  there  was  nothing  to  ratify. 

It  iB  argued,  however,  that,  although  the 
persons  paid  by  Mr.  Hupp  were  never  ap- 
pointed policemen  for  tbe  city  of  Uoacow, 
yet,  inasmuch  as  the  mayor  authorized  Mr. 
Hupp  to  select  such  persons,  and  tbe  city 
council  thereafter  allowed  tbe  -claim  for  tbe 
services  rendered,  such  acts  amount  to  an 
authorization  or  delegation  of  poww  by  tbe 
mayor  to  Mr.  Hupp  to  make  such  selection. 
This  position,  It  seems  to  me.  Is  untenable. 
The  statute  speciflcally  directs  by  whom  and 
how  policemen  for  a  city  may  be  selected. 
Tbere  Is  no  statutory  authority  giving  to  the 
mayor  power  to  delegate  the  selection  of 
policemen  to  any  one  else.  While  tbe  may- 
or might  ask  for  recommendations  as  to  fit- 
ness and  advisability  of  a  selection,  yet  the 
selection  must  be  made  by  tbe  mayor.  There 
is  nothing  In  the  acts  of  the  parties  In  this 
case  which  show  that  tbe  mayor  even  at- 
tempted  to  appoint  tbe  persons  selected  by 
Mr.  Hupp.  To  countenance  this  method  of 
selecting  employ&B  of  the  city,  and  especial- 
ly those  who  are  to  aid  In  the  enforcement 
of  the  laws  of  the  city,  annuls  and  seta 
aside  every  provision  of  the  statute  wltb 
reference  to  the  exercise  of  powers  under 
tbe  charter  of  tbe  city.  It  would  be  a  sub- 
stitution of  the  will  and  wish  of  one  Indi- 
vidual for  the  charter.  If  the  mere  fact  that 
tbe  cl^  council  allowed  the  bill  ratifies  and 
approves  the  course  pursued  in  contracting 
the  Indebtedness,  then  the  orderly  procedure 
prescribed  by  statute,  and  tbe  power  con- 
ferred upon  the  city  council  to  lei^slate,  will 
be  of  no  avail,  as  such  matters  can  be  dls- 
jdaced  by  the  will  and  wish  of  the  executive 
ofBcer  of  the  city.  To  constme  the  acts 
of  -the  parties  In  this  case  into  a  ratlQcatlon 
In  my  Judgment  violates  every  principle  and 
every  element  necessary  to  constitute  ratifica- 
tion. Tbe  very  basis  upon  which  ratification 
is  allowed  Is  the  fact  that  the  power  ex- 
isted to  do  tbe  thing  and  In  the  particular 
way  In  tbe  first  Instance.  In  this  case  there 
can  be  no  question  but  that  the  statute  In 
no  way  confers  upon  the  mayor  the  power  to 
act  In  the  manner  be  did  act  In  this  case.  I 
am  unable  to  give  my  consent  to  the  In- 
dorsement of  this  method  of  administering 
the  affairs  of  a  muDiclpallty.  Tbe  public 
have  a  right  to  expect  and  demand  that  tbe 
affairs  of  a  municipality  shall  be  admluls- 
tered  In  accordance  with  law,  and  that 
they  shall  not  be  forced  to  accept  and  ratify 
illegal  acts  of  the  city  council  done  without 
the  sanction  of  the  law. 

The  majority  of  tbe  court,  however,  are  of 
the  opinion  that,  since  the  council  had  the 
authority  in  the  first  place  to  either  employ 
theee  special  officers  or  authorize  their  em- 
ployment, the  order  of  the  council  authoriz- 
ing and  directing  payment  for  the  service 


amounts  to  a  rattflcatbm.  Itaey  bold  that 
tbere  was  nofliing  of  a  q»eclal  or  pecidlai 
character  required  or  necessary  to  be  done 
precedent  to  or  contemporaneous  with  the 
contract  of  employment  that  cannot  he  done 
by  a  ratification  of  the  employment  by  way 
of  payment  for  the  service  rendered.  Tbey 
hold  that  this  case  cornea  within  the  rule 
recognized  In  the  following  authorities:  2S 
Cyc.  675,  676;  City  of  Calais  v.  Whidden, 
64  Me;  249,  253;  State  v.  Gom'rs  of  Pawnee 
Co.,  12  Kan.  426,  439;  Hett  v.  City  of  Ports- 
mouth. 78  N.  H.  334,  61  Atl.  596 ;  SUte  v. 
District  Court  of  Hennepin  Co.,  33  Minn. 
233,  22  N.  W.  625,  630:  Applying  the  prin- 
ciple of  ratification  as  announced  in  the  fore- 
going autborltlea,  I  am  clearly  of  tbe  opinion 
that  tbere  was  no  ratification  on  tbe  part 
of  tbe  city  council  which  would  legalize  tbe 
creation  of  the  Indebtedness  fw  which  tbe 
plaintiff  makes  claim. 

It  Is  next  argued  on  behalf  of  tbe  appel- 
lant that  the  court  had  uo  Jtirlsdlctlou  to 
grant  a  temporary  restraining  order  because 
there  was  no  verification  of  tbe  comidalnt. 
This  contention  is  based  upon  section  4289. 
Rev.  Codes,  as  follows :  "No  Injunction  can 
be  granted  on  tbe  complaint,  unless  It  is 
verified."  An  examination  of  tbe  complaint, 
however,  shows  that  It  was  verlfled.  The 
verification  Is  defective,  in  that  the  words, 
"of  his  own  knowledge,"  are  omitted  there- 
from; but  counsel  for  appellant  appeared 
in  the  lower  court,  filed  an  answer,  and  filed 
affidavits,  and  made  no  objection  whatever 
to  tbe  sufficiency  of  the  verification  to  the 
complaint  Under  these  circumstances,  we 
think  the  appellant  waived  tbe  sufficiency  of 
the  verification.  Greenfield  v.  Steamer  Gun- 
uell,  6  Cal.  67 ;  McCullougb  v.  Clark,  41  Cal. 
29R:  People  v.  Rels,  76  Cal.  289,  18  Fac. 
S09;  City  of  San  Francisco  v.  It»ell,  80  Cal. 
57,  22  Pac.  74. 

It  is  also  contended  by  appellant  that  tbe 
respondents  could  not  bring  this  action,  for 
the  reason  that  they  are  not  the  real  parties 
in  Interest.  This  contention  is  based  upon 
the  claim  that  there  was  an  organization  la 
the  city  of  Moscow,  known  as  the  "Citizens' 
League,"  and  that  this  league  appoloted  the 
plaintiff  as  a  committee  to  bring  tbis  ac- 
tion. There  Is  nothing  in  this  contention. 
The  complaint  and  tbe  evidence  was  that 
the  plaintiflfs  are  resident  taxpayers  of  the 
city  of  Moscow,  and  are  fully  authorized  to 
prosecute  an  action  of  this  kind.  The  fact 
that  they  prosecuted  this  action  upon  behalf 
of  an  organization  composed  of  other  citi- 
zens of  the  city  would  not  dlsguall^  them 
from  maintaining  this  action. 

This  disposes  of  all  the  questions  properly 
arising  upon  this  appeal,  and,  inasmuch  as 
the  majority  of  the  court  are  of  tbe  opinion 
that  the  action  of  the  city  council  in  allow- 
ing tbe  claim  of  appellant  Hupp  amounted 
to  a  ratification  of  the  acts  leading  up  to  the 
presentatiou  of  such  claim  and  thereby  made 
the  same  a  legal  charge  against  the  city. 
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this  caiuM  mast  be  rererBed;  and  the  order 
of  the  court  In  granting  a  preHmlnary  1d- 
Jnnctlmi  Is  annnlled  and  aet  aside.  Ooats 
awarded  to  the  appellant 

SULLIVAN,  a  and  AILSHIB^  con- 
cur. 


a?  Idaho,  269) 

ELLIS  V.  BASHOR  et  aL 
(Sapieme  Court  of  Idaho.   Not.  18,  1009.) 

1.  MOBTOAOES  (i  317*)  —  PaTMBHT  —  AbSIOR- 

UENT  AB  SBcuarrT. 

Where  B.  purchases  real  estate,  and  u- 
snmcB  the  payment  of  a  mortgage  debt  thereon 
aa  part  of  the  purchase  price,  and  thereafter 
payi  such  mortgage,  he  cannot  thereafter  assign 
or  have  the  Bame  assigned  to  another  person  as 
security  for  the  payment  of  a  debt  due  him. 

[Ed.  Note.— E\>r  other  cases,  see  Mortgages, 
Cent.  Dig.  I  965;  Dec.  Dig.  f  817.*1 

2.  MOBTOAOES  (§  319*)— Patuent— EvniENCE. 

Beld,  that  the  evidence  does  not  support 
the  Sndings  of  the  court  to  the  effect  that  said 
mortgage  debt  had  not  been  paid,  bat  does  con- 
clusiTely  establish  the  tact  that  said  debt  had 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent.  Dig.  fi  863;  Dec.  Dig.  f  819.*] 

(S.TllabaB  by  I3m  Court) 

Appeal  from  District  Court  Nea  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  Pitts  EBlis  against  George  W. 
Bashor  and  others  to  have  a  prior  mortgage 
on  the  premises  canceled.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

H.  G.  Red  wine,  for  appellant  Fred  E. 
Bafler,  Eug«ie  A.  Cox,  and  James  B.  Babb, 
for  respondents. 

SULLIVAN,  0.  J.  TbSn  action  was  brought 
to  forecloBe  a  mortgage  executed  by  the  de- 
fondants  George  W.  and  Mary  J.  Bashor  on 
June  2,  1901,  and  to  cancel  a  prior  mortgage 
executed  by  plaintiff,  Pitts  Ellis,  Olive  R. 
Bills,  and  Raymond  Ellis  to  the  Idaho  Trust 
Company,  a  corporation,  on  the  9th  day  of 
October,  1908,  which  mortgage  covered  all 
the  property  described  In  the  mortgage  to 
plaintiff  and  a  40-acre  tract  In  addition.  Les- 
ter W.  Bashor  and  the  Lewlston  National 
Bank  were  made  parties  defendant  because 
they  claimed  some  interest  In  the  last-men- 
tioned mortgage. 

An  amended  complaint  was  flled,  which 
will  be  referred  to  as  the  "complaint"  It  is 
alleged  therein  that  on  the  9th  day  of  Oc- 
tober, 1903,  the  plaintiff.  Pitts  Ellis,  Olive  B. 
Bills,  his  wife,  and  Raymond  Ellis,  executed 
to  the  defendant  the  Idaho  Trust  Company 
a  certain  promissory  note  for  the  sum  of  $1,- 
400,  which  obligation  matured  on  October  9, 
1905.  and  also  executed  a  mortgage  to  secure 
the  payment  of  said  note  upon  certain  real 
estate  situated  in  Nes  Perce  county;  that 
after  the  mortgage  was  executed  to  the  trust 
oompany,  the  real  estate  described  therein 


was  sold  and  conveyed  by  tbe  ^Intiff  and 
others  to  the  defKidant  George  W.  Bashor^ 
who  expressly  assumed  and  agreed  to  pay 
said  note  and  mortgage  as  part  of  the  pur- 
chase price  for  said  land;  that  after  said 
property  had  been  sold  to  George  W.  Bash- 
or, as  aforesaid,  he  executed  and  d^vered  to 
plaintiff  on  May  2,  1904,  two  certain  promis- 
sory notes,  each  for  tbe  sum  of  $500,  paya- 
ble, respectively,  in  18  and  30  months  after 
tfa^r  date,  with  Interest  from  their  date  at 
10  per  cent  i>er  annum,  and  at  the  time  of 
executing  said  notes  the  said  George  W. 
Bashor  and  Mary  J.  Bashor,  his  wife, 
ecuted  and  delivered  to  plaintiff  a  certain 
mortage,  which  mortage  covered  all  of  the 
real  estate  included  In  the  first  mortgage 
above  mentioned  except  a  40-acre  tract  there- 
of. Plaintiff  further  alleges  that  the  first 
note  above  mentioned,  for  $1,400,  bad  been 
paid  in  full,  and>that  the  mortgage  given  to 
secure  the  same  should  be  canceled  and  dis- 
charged of  record;  that  tbe  real  estate  de- 
scribed in  the  mortgages  will  not  at  forced 
sale  bring  a  Bufflclent  amount  to  satisfy  both 
of  said  mortgages.  Defendants  George  W. 
and  Mary  J.  Bashor  answered  the  amended 
complaint  and  denied  that  the  debt  secured 
by  the  first-mentioned  mortgage  had  tieen 
paid.  The  defendants  Lester  W.  Basbor 
and  the  Idaho  Trust  Company  and  the  Lew- 
lston National  Bank  flled  a  Joint  ai^w^ ,  in 
which  they  denied  that  said  $1,400  note  had 
been  paid,  and  averred  that  the  Idaho  Tmst 
Oompany  transferred  said  note  and  mortgage 
to  Lester  W.  Bashor,  and  that  said  trust 
company  has  no  further  Interest  in  said  note 
end  mortgage.  Tbe  defendants  Lffiter  W. 
Bashor  and  the  Lewlston  National  Bank 
filed  a  croBs-complaInt  In  which  they  sought 
to  foreclose  tbe  first-mentioned  mortgage  giv- 
en to  secure  the  payment  of  said  $1,400  prom- 
issory note,  which  we  shall  hereafter  refw 
to  as  the  Pitts  EHlis  note  and  mortgage^ 
They  also  allege  that  said  note  and  mortgage 
was  assigned  to  Lester  W.  Basbor  and  by 
him  pledged  to  the  Lewlston  National  Bank 
to  secure  the  payment  of  $1,0G8,  and  that 
said  bank  holds  said  note  and  mortgage  by 
reason  of  said  pledge.  Olive  R.  Ellis  and 
Raymond  Bills  filed  an  answer  to  the  cross- 
complaint,  raising  the  same  IsBues  as  were 
raised  by  the  complaint  and  answer  thereto. 
The  plaintiff  also  answered  the  cross-com- 
plaint, denying  the  allegations  thereof,  and 
asked  for  relief  as  set  forth  In  his  amended 
complaint  Neither  of  the  defendants  Georgo 
W.  nor  Mary  J.  Bashor  answered  the  cross- 
complaint  On  the  issues  thus  made  tho 
cause  was  tried  by  the  court  oJQd  Judgment 
was  entered  In  favor  of  the  Lewlston  Na- 
tional Bank  and  Lester  W.  Bashor,  to  the  ef> 
feet  that  the  Pitts  Ellis  note  had  not  been 
paid,  and  that  the  Pitts  Ellis  mortgage  was 
a  first  Hen  upon  the  said  real  property,  and 
directed  that  It  be  sold  and  the  proceeds- 
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tliweof  be  applied,  first,  upon  the  paymeDt  of 
the  Pitts  Ellis  nor«,  and  tbe  OTerplns,  If  any, 
be  applied  on  the  George  W.  Bashor  notes. 
A  motion  for  a  new  trial  was  made  hj  platn- 
tur  and  ovemiled  by  tbe  court.  This  appeal 
la  from  the  Judgment  and  the  order  denying 
the  new  trial. 

All  Of  tbe  errors  assigned  go  to  the  snffll- 
dency  of  the  evidence  to  support  the  findings 
and  decision  of  the  court  and  to  the  overrul- 
ing of  plalntlfiTs  motion  for  a  new  trial. 

The  first  contention  Is  that  the  evidence 
does  not  sustain  the  findings  to  the  efTect 
that  the  Pitts  SUlls  note  secured  by  said 
mortgage  had  not  been  paid.  It  is  contended 
that  tbe  evidence  shows  that  said  note  had 
been  fully  paid,  and  that  the  evidence  shows 
that  the  Pitts  Ellis  note  was  not  assigned  as 
alleged  in  the  crosB-complalnt,  but  that  it 
was  paid  In  full. 

The  following  facts  appear  from  the  rec- 
ord: The  appellant,  Pitts  Ellis,  owned  on 
the  9th  day  of  Octob^,  1903,  the  real  estate 
included  In  the  Pitts  Ellis  mortgage,  and  on 
that  date  he  with  OUve  R.  Ellla,  his  wife, 
and  Baymond  Ellis,  executed  eald  $1,400 
note,  and  secured  the  payment  of  same  by 
said  mortgage  In'  favor  of  the  respondent  the 
Idaho  Trust  Company;  that,  after  the  ex- 
ecutifm  of  said  note  and  mortgage,  Pitts  Ellis 
sold  and  conveyed  said  real  estate  to  the  re- 
spondent George  W. .  Bashor,  wbo  expressly 
assumed  and  agreed  to  pay  said  mortgage  as 
a  part  of  the  purchase  price  for  said  land; 
ihBt,  after  said  real  estate  had  been  sold  to 
said  Bashor,  be  executed  and  delivered  to 
tbe  plalntUf  on  tbe  2d  day  of  May,  1904,  two 
promissory  notes  for  the  sum  of  |500  each, 
payable,  respectively.  In  18  and  SO  months 
from  date,  and  secured  tbe  payment  thereof 
by  mortgage  on  all  of  the  real  estate  Includ- 
ed In  the  first  mortgage  except  one  forty 
acre  tract;  that  George  W.  Bashor  paid  $280 
interest  due  on  said  Pitts  Ellis  note,  which 
was  paid  to  the  Idaho  Trust  Company.  Tbe 
Pitts  Ellis  note  and  mortgage  remained  In 
tbe  possession  and  custody  of  the  Idaho 
Trust  Company  from  the  time  of  their  execu- 
tion In  1908  until  April  11,  1908.  No  other 
payments  were  made  ni>on  said  Pitts  Ellis 
note  until  April  11,  1908,  when  George  W. 
Basbor  sold  and  conveyed  to  said  trust  com- 
pany real  estate  for  which  It  paid  him  $0,- 
600.  On  that  date  the  Idaho  Trust  Company 
received  full  payment  for  said  $1,400  note. 

But  It  is  contended  by  counsel  for  re- 
spondents that  said  Pitts  Ellis  note  was  pur- 
chased by  Lester  W.  Bashor  and  assigned  to 
him,  and  the  trial  court  found  that  as  a  fact 
and  based  Its  judgment  upon  that  finding. 
In  order  to  prove  the  payment  of  said  prom- 
issory note,  the  plaintiff  placed  upon  the 
stand  Frank  Kettenbach,  who  was  president 
of  tbe  said  Idaho  Trust  Company  and  also 
of  tbe  Lewlston  National  Bank,  who  was  no 
doubt  as  frl«idly  to  the  Bashors  as  he  was 
to  the  appellant,  and  be  testlfled,  among 
other  things,  as  follows:   *The  Pitts  Ellla 


note  and  mortgage  was  owned  by  the  Idaho 
Trust  Company.  Tliat  was  paid,  so  far  as 
the  Idaho  Trust  Company  was  concerned, 
Appll  11,  1908.  The  Idaho  Trust  Company 
got  Its  principal  and  the  balance  with  In- 
terest In  fnIL  That  was  $1,750,  and  was 
paid  on  April  11,  1908.  I  rather  think  that 
was  paid  at  the  time  the  Idaho  Trust  Com- 
pany bought  a  farm  from  Mr.  Bashor  elth^ 
out  of  funds  that  he  got  or  during  the  trans- 
action. I  know  It  was  paid.  Q.  Paid  In 
full  on  April  11.  1908?  A.  With  the  dis- 
tinct understanding,  however,  that  it  was  to 
be  assigned,  but  It  was  not  paid.  We  got 
our  money,  with  the  Instruction  it  be  turned 
over  to  Lester  Basbor.  We  took  this  ranch 
of  George  W.  Bashor.  Q.  And  you  paid  this 
note  off  at  that  time?  A.  Yes;  part  of  the 
whole  deal.  I  got  part  of  tbe  money  from 
Lester  Bashor,  and  part  from  him.  Q.  Did 
Lester  Bashor  give  you  any  direction  as  to 
how  you  should  apply  the  $900  that  was  re- 
ceived? A.  There  was  no  direction  from 
him  as  to  how  It  should  be  used.  Simply 
applied  It  on  what  appeared  to  be  the  poor- 
est security.  •  •  ♦  I  heard  Lester  Bash- 
or's  testimony,  but  I  didn't  understand  him 
to  say  he  had  paid  $900  on  tbe  Pitts  Ellis 
note  In  1907.  He  paid  $900  In  1907  to  the 
Idaho  Trust  Company  on  the  Indebtedness 
of  Oeoi^  W.  Bashor.  I  applied  it  on  the 
$2,900  note  of  George  W.  Bashor,  and  credit- 
ed it  on  that  I  don'f  remember  any  specific 
payment  by  Lester  Bashor  in  1908.  Q.  What 
amounts  have  been  paid  upon  that  note,  the 
Pitts  Ellis  note?  A.  Well,  the  principal  has 
been  paid,  and  practically  all  of  the  Interest 
to  the  time  we  turned  It  over;  thdt  is,  tbe 
Idaho  Trust  Company  got  the  money.  There 
Is  an  Indorsement  on  the  Pitts  Ellis  n'^te  of 
$140.  I  think  George  Bashor  paid  that. 
There'  were  previous  payments  of  interest, 
because  there  were  coupon  notes,  and  the 
coupons  prior  to  that  time  were  paid  by 
somebody.  They  were  attached  to  the  note, 
and  they  have  been  taken  off.  There  were 
two  payments  of  Interest  of  $70  each  paid 
prior  to  that  time,  which  payments  were 
represented  by  coupons.  I  don't  remember 
who  paid  that,  but  my  best  recollection  la 
that  George  Bashor  paid  It  George  Bashor 
bought  this  property  which  Is  covered  by 
tbe  Pitts  Ellis  mortgage  and  made  these 
payments  on  the  Interest  We  received  no 
further  payments  after  the  note  was  turned 
over  to  Lester  Bashor.  •  •  •  The  Idaho 
Trust  Company  bought  some  real  estate 
from  George  Bashor  on  April  11,  1908.  I 
was  president  at  that  time.  I  think  the  con- 
sideration to  him  was  $5,500.  I  think  tbe 
proceeds  of  the  ranch  were  used  to  pay  off 
the  balance  due  on  the  Pitts  Ellis  and  other 
notes.  The  Kettenbach  Company  dlstrlbut- 
ed  It  around,  and  paid  everything  except  the 
$500  discount  $1,750  was  the  balance  the 
Idaho  Trust  Company  got  on  the  Pitts  Ellis 
note  by  that  transfer.  That  was  on  April 
11,  1908."   On  cross-examination  and  refers 
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ring  to  the  Pitta  Bails  note,  the  witness  fur- 
ther tCBtlfled;  "When  we  received  our  mon- 
ey, we  didn't  cancel  this  note,  but  assigned 
It  without  recourse,  and  filed  It  In  the  vault 
for  the  account  of  Lester  Bashor.  That  Is 
the  whole  transaction  at  that  time."  He  fur- 
ther testified:  "I  applied  It,  and  the  final 
payment  was  part  of  an  understanding  that 
was  made  when  I  got  the  first  $900  that  I 
was  to  give  them  a  discount  of  $500  on  the 
whole  deal,  If  he  could  raise  the  money  to 
pay  off  everything,  and  take  up  the  Pitts 
lijllis  note,  and  In  doing  that  be  said  be  got 
part  of  the  money  from  his  son,  and  bis  son 
was  to  have  this  note  assigned  to  him,  and 
we  assigned  It  according  to  his  (meaning 
George  W.  Basher's)  direction." 

The  only  payment  made  by  Lester  Bashor 
was  $900,  and  Eettenbach  testifies  that  he 
applied  that  on  the  $2,900  debt  due  from 
George  W.  Bashor,  as  he  had  no  Instructions 
where  to  apply  It,  and  that  he  applied  It  on 
what  appeared  to  be  the  poorest  security, 
which  was  the  $2,900  note.  It  appears  from 
the  record  that  George  W.  Bashor  was  owing 
the  bank  at  least  $4,000.  He  sold  the  bank  a 
ranch  for  $5,500,  and  Kettenbach  testifies 
that  the  Pitts  Ellis  note  for  $1,400  and  In- 
terest was  paid  at  the  time  of  that  deal,  and 
that  was  on  April  11,  1908.  It  appears,  also, 
from  the  record  that  the  payment  made  by 
Lester  Bashor  of  $900  was  made  In  1907,  and 
that  payment  was  not  applied  on  the  $1,400 
note.  It  Is  clear  to  us  that  the  Pitts  Ellis 
note  was  paid  by  George  W.  Bashor  on  April 
11,  1908,  out  of  part  of  the  proceeds  from  the 
sale  of  his  farm.  That  being  true,  neither 
Bashor  nor  the  bank  bad  any  authority 
whatever  to  assign  the  same  to  Lester  Bash- 
or, nor  had  he  any  authority  to  reassign  it 
to  the  bank  for  the  purpose  of  securing  his 
own  Indebtedness  to  the  bank.  It  Is  'quite 
clear  to  the  court  that  there  has  been  a  mix- 
ing of  matters  here  with  the  intention  of 
holding  said  note  and  mortgage  as  security 
for  the  payment  of  Lester  Bashor's  indebted- 
ness to  the  bank  after  said  note  had  in  fact 
been  paid.  Lester  Bashor  gave  Kettenbach 
no  directions  on  what  part  of  bis  father's 
Indebtedness  to  apply  the  $900  claimed  to 
have  been  furnished  by  him,  and  Kettenbach 
testified  that  he  applied  It  on  the  |2,900  note 
which  was  not  secured,  under  an  arrange- 
ment with  George  W.  Bashor,  whereby  a  de- 
duction of  $500  would  be  made  If  he  paid 
bis  entire  indebtedness  to  the  bank,  and  the 
bank  had  no  authority  to  assign  the  Pitts 
Ellis  note  and  mortgage  to  Lester  Bashor 
nfter  it  bad  been  paid  In  full  by  George 
Bashor. 

The  findings  of  the  court  are  not  support- 
ed by  the  evidence,  and  the  Juc^ment  must, 
therefore,  be  reversed,  and  It  Is  so  ordered. 
\nd,  as  It  appears  that  Mr.  Kettenbach,  the 
president  of  the  banks  referred  to,  and  Les- 
ter Bashor,  hare  both  testified  In  the  case, 


and  as  their  evidence  clearly  shows  that 
said  Pitts  Elills  note  was  fully  paid  by 
George  W.  Bashor,  It  would  be  useless  to 
send  the  case  back  for  a  new  trial.  It  will 
therefore  be  remanded,  with  Instructions  to 
the  trial  court  to  make  findings  to  the  effect 
that  the  said  Pitts  Ellis  note  of  $1,400  has 
been  fully  paid,  and  enter  Judgment  and  de- 
cree as  prayed  for  In  the  complaint  Costs 
are  awarded  to  appellant 

STEWART  and  AILSHIB.  3J^  concor. 


ROSNAGLD  v.  ARMSTRONG  et  al. 
(Supreme  Court  of  Idaho.    Nov.  10,  1908.) 

1.  BiUA  AND  Notes  ({  504*)— Actionb— Ad- 

HISSIBIUTT  OF  BviDEnCE. 

In  aa  action  where  the  issue  involved  is  the 
execution  and  delivery  of  a  promissory  note  to 
the  agent  of  the  pavee,  and  the  defendants  offer 
to  introduce  a  certificate  of  stock  issued  by  the 
officers  of  the  defendant  company,  who  had  or- 
ganized as  a  company  for  tne  bvoenhip  and 
management  of  the  property  for  which  the  note 
is  alleged  to  have  lieen  given,  and  such  certifi- 
cate is  offered  for  the  purpose  of  corroborating 
their  statements  that  they  did  not  sign  the  note 
sued  on,  and  it  appears  that  the  word  "Joint" 
appearing  in  such  certificate  was  crossed  out  bj 
the  agent  of  the  payee  at  the  time  of  the  trans- 
action, it  U  not  error  for  the  court  to  reject  such 
offer  for  the  reason  that  the  real  issue  is  the  ex- 
ecution of  the  note  and  the  written  contract 
mult  prevail,  and  the  action  of  the  agent  with 
reference  to  such  certificate  cannot  affect  the  lia- 
bility of  the  defeadants,  where  the  note  is  in 
the  hands  of  an  innocent  pnicbaaer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  1723;  Dec  Dig.  1  504.*] 

2.  Bills  and  Noies  (5  504*)— Actions— Ad- 
uissibilitt  of  evidence. 

Where  the  question  of  the  authority  and  ae* 
tion  of  an  agent  is  involved,  it  ia  not  error  for 
the  court  to  permit  the  principal  to  answer  the 
following  question:  "Now.  Mr.  Gray,  yon  may 
tell  the  jury  whether  or  not  you  gave  to  Mr. 
Hughes  or  authorized  bim  In  any  manner  to 
have  notes  in  that  style,  or  any  note  other  than 
the  note  which  Is  offered  la  evidence,  and  the 
yellow  paper,  taken  In  settlement  of  that  horse." 

[Ed,  Note.— For  other  cases,  see  Bills  and 
I^otes,  Cent  Dig.  S  1723;  Dec.  Dig.  i  504.*] 

3.  Stidknce  (i  220*)— AcnoNS— Aduibsibil* 
ITT  OF  Evidence— STATEHBNrra  bt  a  De- 
fendant. 

It  WAS  not  error  In  this  case  for  the  court 
to  permit  the  witness  to  testify  to  declarationa 
msde  to  him  by  one  of  the  defendants. 

[Ed.  Note.— For  other  eases,  see  EMdenee, 
Gent  Dig.  I  SIS;  Dec.  Dig.  I  226.*] 

4.  Bills  and  Notes  (I  601*)— AcnoHS— Ad- 

HISSIBILITT  OF  EVIDENCE. 

It  was  error  to  allow  such  witness  to  tes- 
tify to  statements  made  by  the  witness  to  one- 
of  the  defendants  as  to  what  the  principal  would 
be  willing  to  do,  but  such  error  does  not  appear 
to  have  prejudiced  the  rights  of  the  defendants, 
and  ia  not  ground  for  the  reversal  of  &a  judg- 
ment. 

[Ed.  Note.— For  other  cases,  tee  Bills  and 
Notes,  Dec  Dig.  I  501.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Latah  Cooik 
!  ty;  Edgar  O.  Steele,  Jadge. 


•For  othar  csisa  see  sama  tuple  and  mcUob  NUMBER  la  Dee.  *  Am.  Dls*.  iM7  to  date,  ft  Reporter  Indexas. 


Digitized  by 


Google 


Idaho) 


BOSKAOLE  V. 


AEHSTBONG. 


217 


Action  by  Charles  Rosnagle  against  Josh 
Armstrong  and  others.  From  a  Judgment 
for  platotlff,  and  an  order  denying  a  new 
trial,  defendants  appeaL  Affirmed. 

Morgan  ft  Morgan,  for  appellants.  For- 
ney ft  Moore,  for  respondent 

AIL8HIE,  J.  This  action  was  Instituted 
for  the  recovery  of  a  balance  of  $1,340.07  al- 
leged to  be  due  trom  the  defendants  on  a  joint 
and  several  promissory  note  executed  by  them 
for  tbe  sum  of  $3,600.  The  defendants  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  and  denying  tbe  execution 
<tf  tbe  not&  Tbey  alleged  that  tbe  note 
was  a  forgray,  and  that  tbey  never  executed 
the  same.  The  case  was  tried  to  a  jury, 
and  a  verdict  was  rendered  In  favor  of  the 
plaintiff.  Defendants  moved  for  a  new  trial. 
Their  motion  was  denied,  and  they  appeal- 
ed from  the  Judgment  and  order  doiylng 
their  motion. 

It  seems  that  this  note,  if  ever  executed 
at  all,  was  executed  by  the  defendants  In 
payment  of  the  purchase  price  for  a  stal- 
lion. It  Is  admitted  that  the  defendants  pat^ 
chased  of  one  M.  C.  Gray,  through  an  agrait 
Hughes,  a  stallion  for  which  tbey  agreed  to 
pay  $3,000.  They  contend,  however,  and  so 
testify,  that  they  refused  and  declined  to 
execute  a  Joint  note  for  this  sum,  but  that, 
on  tbe  contrary,  tbey  executed  their  individ- 
ual notes,  each  to  the  amount  of  $360,  in 
payment  for  this  purchase.  It  was  claim- 
ed, on  the  .other  hand,  by  the  plaintiff,  who 
alleged  that  he  was  an  Innocent  purchaser 
for  value,  that  the  agent  Hughes  delivered 
the  animal  to  one  of  tbe  defendants  in  ac- 
cordance with  written  instructions  and  re- 
ceived this  Joint  obligation  for  $3,600,  and 
thereafter  delivered  this  note  to  his  princi- 
pal. Gray,  who  sold  and  transferred  the  ob- 
ligation to  the  plalntlfT,  Bosnagle.  It  seems 
tbat  at  the  time  of  the  transaction  Hughes 
was  present  apparently  making  alt  kinds 
of  representations  to  the  defendants,  who 
appear  to  have  been  as  credulous  in  ac- 
cepting them  as  he  was  reckless  In  making 
them,  and  during  that  time  they  organised 
themselves  Into  a  company  for  the  purpose 
of  owning  and  controlling  this  animal,  and 
elected  Sandall  as  president  and  Lovell  as 
secretary.  Hughes  seems  to  have  had  some 
blank  forms  tnat  he  called  "certificates  of 
stock,"  and  he  made  out  one  In  favor  of 
Randall,  which  was  thereupon  signed  by 
Randall  as  president  and  Lovell  as  secre- 
tary. This  certificate  contained  the  state- 
ment that  Randal]  had  given  bis  Joint  notes 
In  payment  for  one  share  In  the  company, 
bat  It  Is  shoAvu  by  the  evidence  that  Hughes 
crossed  out  the  ivord  "Joint"  leaving  the 
certificate  to  read  as  follows:  "Certificate  of 
Stock.  This  Is  to  certify  that  Mr.  John 
Randall  has  given  bis  notes  in  payment  for 
bis  one  share  of  three  hundred  sixty  dollars 
per  share,  in  the  registered  Percheron  stal- 
lion named  Romulus  Xo.  45616-(56993}.  Dat- 


ed at  Moscow,  County  of  Latah,  State  of 
Idaho,  this  18th  day  of  March,  1007.  At- 
test: John  Randall,  Pres.  Melvin  Lovell, 
Sec."  On  the  trial  of  the  case  the  defend- 
ants had  testified  that  they  did  not  sign 
the  promissory  note  that  was  Introduced  in 
evidence  by  the  plaintiff,  and.  In  corrobora- 
tion of  their  testimony,  they  offered  this 
stock  certificate.  This  was  offered  appar- 
ently upon  the  theory  that  it  Ivould  corrob- 
orate tbe  statement  to  the  effect  that  they 
never  executed  any  Joint  note  or  obligation. 
The  trial  court  sustained  an  objection  to 
the  offer,  and  the  appellants  assign  the  ac- 
tion of  the  court  as  error.  If  this  action 
were  being  prosecuted  by  the  payee  of  the 
note,  there  might  be  some  reason  for  the 
contention  made,  but  this  case  is  prosecut- 
ed by  an  innocent  purchaser,  and,  of  course, 
any  statement  made  In  a  certificate  Issued 
by  the  defendants  would  not  bind  the  re- 
spondent, even  though  the  agent  who  made 
the  sale  of  the  horse  for  which  the  note  was 
given  did  make  the  alteration  and  r^resen- 
tation  set  forth  in  the  certificate.  There  was 
no  error  In  the  ruling  of  the  court  exclud- 
ing this  offer. 

The  fourth  assignment  of  «:ror  was  made 
against  the  action  of  the  court  in  permitting 
the  witness  Gray  to  answer  the  following 
question:  "Now,  Mr.  Gray,  you  may  tell 
the  Jury  whether  or  not  you  gave  to  Mr. 
Hughes  or  authorized  him  In  any  manner 
to  have  notes  in  that  style,  or  any  note 
other  than  the  note  which  Is  offered  In  evi- 
dence, and  the  yellow  paper,  taken  In  set- 
tlement of  that  horse."  Hughes  did  not 
appear  as  a  witness  In  the  case,  and  tbe  en- 
tire controversy  revolved  about  the  trans- 
action in  which  It  Is  claimed  he  secured 
this  note.  The  defendants  contended  that 
they  had  never  executed  the  note,  but  that, 
on  the  contrary,  th^  executed  their  Individ- 
ual several  notes  for  the  obligation.  The 
plaintiff  was  seeking  to  show  that  the  de- 
fendants had  executed  this  particular  note, 
and  that  as  a  circumstance  Hughes,  the 
agent,  had  no  authority  to  take  any  other 
kind  of  note  than  a  Joint  note,  and  that  he 
had  not  been  supplied  by  Gray  with  any 
other  kind  of  notes.  We  find  no  error  in 
the  ruling  of  the  court  In  this  respect 

Finally,  it  is  urged  by  the  appellants  that 
the  court  erred  in  permitting  the  witness 
Matthews  to  testify  over  at)peilants'  objec- 
tion In  response  to  the  following  question: 
"What  was  said  in  that  conversatloD  be- 
tween you  and  he?"  After  the  defendants 
had  rested  their  case,  the  plaintiff  called 
the  witness  Matthews  In  rebuttal  for  the 
purpose  of  testifying  to  a  conversation  that 
had  taken  place  between  the  witness  and 
defendant  Sheldon.  It  was  competent  for 
the  witness  to  testify  to  statements  made 
to  him  by  Sheldon.  It  Is  true  that  some 
parts  of  witness'  answer  should  have  been 
stricken  out  aud  not  permitted.  That  is  es- 
pecially true  with  reference  to  the  state- 
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ment  made  by  tb.e  wltnees  an  to  what  he 
(the  wltnesi)  told  Staeldtm  that  Gray  would 
he  willing  to  60,  and  tiie  further  atatemrat 
that  Gray  would  not  want  to  collect  the 
debt  bnt  once.  It  does  not  appear,  bow- 
ever,  that  this  Is  of  such  prejudicial  char: 
actor  that  It  would  aathorlie  w  JnattCy  a 
rerersal  of  tlia  Judgment. 

No  qiedficatlonB  of  tnauffleiency  of  evi- 
dence bare  been  made,  and,  in  fiict,  there  is 
a  substantial  c<nifll<;t  of  eTidenee  on  all  the 
material  questtons  Inrolved  in  the  case.  We 
could  not  disturb  the  Tercet  on  ttie  i^nnnds 
of  insufa^encT  of  evidence.  It  la  quite 
apparent  from  the  zecwd  In  this  case  tiiat 
these  app^nts  have  permitted  themsdvea 
to  be  hoodwinked  and  deceived  by  the  man 
Hughes.  If  their  statements  axe  true,  they 
certainly  have  a  remedy  by  iriikb  thegr  can 
biins  this  man  to  Justlca 

Judgment  Is  affirmed,  with  the  costs  In 
.favor  of  reqxmdent 

8TBWABT,  J.,  oonenrs.  8ULLITAN,  G. 
3^  did  not  sit  at  tlie  hearing,  and  took  no 
part  In  the  discussion. 


<81  Kaa.  US) 

VTAITB  T.  TAWN07. 
(Snpreme  Court  of  Kansas.   Not.  6,  lOM.) 

1.  Obihihai,  Law  (}  187*)— Temue— Chanoe 
— Pbbjudick  of  Judge, 

A  coart  is  not  compelled  to  gnnt  a  change 
of  venne  apoa  the  affidavit  of  defendant  alleglag 
prejudice  of  the  Judge,  although  no  counter  af- 
fidavit, or  proof,  la  filed,  where  the  Judge  is  aat- 
isfled  that  bis  mind  ia  ma  from  prejadlee,  and 
that  the  statementa  In  defendant's  affidavit  are 
without  foundation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  253 ;  Dec  Dig.  {  137.*] 

2.  Criuinax  Law  (|  125*)— Vewxte— Ohawge 
-Prejudice  or  Judge. 

The  fact  that  the  court,  In  approviog  a  ver- 
dict and  pronouncing  sentence  at  a  former  trial 
of  defendant  opon  the  same  charge,  expressed  an 
opinion  of  defendant's  gnil^  does  not  of  Itself 
Indicate  prejudice. 

[Ed.  Note.— For  other  eases,  see  Orlmlnal 
Law.  Cent  Dig.  |  242;  Dec.  Dig.  1 126.*] 

3.  CsnnNAi.  Law  (|  655*)-~TBiAt/— Corduct 
OF  Judge— BxPKESSiONs  of  Opinion. 

Ordinarily  an  ezpreBston  of  opinion  by  the 
Judge  upon  an  fasne  of  fact  has  great  weight 
with  jurors,  and  he  should  therefore  eazefiuly 
abstain  from  iadlcating  his  <q>inion  upon  a  ma- 
terial queation  of  fact  which  It  is  the  province 
of  the  JUT7  to  determiue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1&2(>-1S23.  1527,  ISSS;  Dec. 

Dig.  I  ass.*] 

4.  WmTEssss  (I  872*>— Cbosb-Bxahotatiov— 

Motive. 

It  la  com[>etent  for  a  defendant  to  briug 
out  on  cross-examination  of  a  witness  against 
him  any  fact  or  circumstance  tending  to  show 
that  his  testimonv  may  have  been  influenced  or 
colored  by  intimidation  or  hy  some  selfish  or 
personal  motive,  and  thus  aid  the  Jury  In  meat- 
uring  the  value  of  the  testimony. 

[Bid.  Note.— For  otiier  eases,  see  WttnesaeiL 
Cent  Dig.  H  1102-1290 ;  Dec.  Dig.  |  872.*] 


5.  WrriTESSES  (|  874*)— Airncus— Monvi. 

It  was  competent  for  the  defendant  to  bring 
out,  or  show,  that  the  principal  witness  for  the 
prosecution,  who  It  was  claimed  was  also  in- 
volved la  the  offense  charged,  when  called  upon 
to  testify  at  the  preliminary  examination  of  de- 
fendant, refused  to  give  his  testimony,  that  he 
was  then  committed  to  the  county  Jail  for  sev- 
eral hours  unil  he  became  willing  to  testUj,  and 
that  then  he  was  brought  In,  and  gave  testiniony 
exculpating  himself  and  supporting  the  charge 
against  defendant ;  and  defendant  is  also  enti- 
tled to  bring  out  any  circumstances  tending  to. 
show  that  the  testimony  of  the  witness  was  ob- 
tained by  coercion,  interest  in  the  result  of  the 
trial,  or  whldi  might  affect  his  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1201.  1202 ;  Dec  Dig.  I  874.*] 

6.  Cbiuinai.  Law  (|  811*)— Instbvohoh^ 

EiUFHASIZING  PASXTCDLAB  FaCTB. 

It  is  not  proper  for  a  court  in  instmcting 
a  Jury  to  call  special  attention  to  an  isolated 
fact,  and  by  making  It  prominent  suggest  to  the 
jury  that  It  is  of  greater  significance  and  weight 
than  other  unmenUoned  facts  In  the  case  wludi 
are  of  no  less  importance. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law^  CenL  Dig.  H  1787.  Id60rl972;  Deb  Dig. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Franklin  Oonn- 
ty ;  C.  A.  Smart  Judge. 

Bert  Tawney  was  convicted  of  hog  theft, 
and  he  appeals.  Reversed  and  remanded. 

See,  also.  80  Paa  268. 

W.  J.  CoaUgan  and  Ralph  E.  Page,  for  ap- 
pellant F.  S.  Jacksout  Atty.  Gen.,  and  W. 
B.  Pleasant,  for  the  State. 

JOHNSTON,  a  J.  This  Is  an  appeal  from 
the  second  conviction  of  Bert  Tawn^  for  the 
larceny  of  two  pigs. 

The  first  error  asrigned  Is  based  4m  the  ac- 
tion of  the  court  denying  an  application  fw 
a  diange  of  venue.  In  his  affidavit  appel- 
lant alleged  that  the  district  Judge  was  prej- 
udiced agaliut  him,  and  that  it  was  evldtticed 
by  the  manner,  tone  of  voice,  and  lotjudl- 
dal  comments  of  the  Judge  In  the  former 
trial.  Upon  an  objection  to  the  reading  et 
the  affidavit,  the  district  Judge  stated  that: 
"I  dont  care  to  hear  the  affidavit  Ifotlons 
for  a  iduwge  of  venue  on  the  ground  of  prej- 
udice of  the  court  have  become  so  mudi  a 
matter  of  course  in  certain  cases  that  we 
naturally  look  for  them.  In  this  motion  tb& 
defendant  swears  that  the  court  is  prejudiced 
against  blm.  That  Is  absolutely  false,  and  I 
believe  be  knew  It  was  false  when  he  swore 
to  it  He  also  swears  that  the  court  has  ex- 
pressed Oie  opinion  that  he  Is  goaty  of  the 
crime  diarged  a^lnst  him.  That  Is  abso- 
lutely true.  I  did  think  so,  and  I  told  blm 
so  when  I  sentenced  him.  If  I  had  not 
thon^t  BO,  I  would  not  have  smtenced  him." 
The  personal  knowledge  of  the  Judge  as  to 
the  state  of  his  own  mind  Is  not  to  be  Ignored, 
and  be  la  not  compelled  to  grant  a  Change  tit 
venue  upon  the  affidavit  of  a  defendant,  al- 
thongb  there  Is  no  counter  affidavit  especlal- 


•Vor  otber  eases  ass  ssms  topla  and  ssetlim  NUHBBR  la  Dse.  a  Am.  Digs.  1907  to  datSb  *  Reporter  Indaxas 
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ly  where  he  Is  coneclons  tbat  he  is  free  from 
prejudice  and  believes  that  the  statements 
in  defendant's  affidavit  are  without  founda- 
tion. City  of  Unporla  v,  Volmer,  12  Kan. 
622;  State  v.  Bohan,  19  Kan.  28;  State  v. 
Grlnstead,  62  Kan.  64  Pac.  49;  State 
T.  Parmenter,  70  Kan.  513,  79  Pac  128.  The 
fact  that,  when  the  sentence  of  the  law  was 
pronounced  upon  the  appellant  at  the  for- 
mer trial,  the  court  ^preraed  the  oplnton 
that  he  was  guilty,  does  not  of  its^f  indicate 
prejudice.  The  Jury  were  of  the  same  opin- 
ion. Complaint  Is  made,  however,  that  the 
statements  of  the  court  in  denying  the  motion 
must  have  reached  the  ears  of  the  Jurors  and 
resulted  In  prejudice  to  the  appellant,  mie 
-strong  language  employed  by  the  court,  which 
In  eCFect  Imputed  perjury  to  the  defendant, 
if  used  in  the  presence  of  Jurors,  may  have 
been  harmful  to  the  defendant  While  the 
ruling  was  made  just  before  the  impaneling 
■of  the  Jury,  it  does  not  appear  that  any  part 
of  the  panel  was  present  at  the  time  the 
statement  was  made,  nor  that  the  remaiii 
was  brought  to  the  attention  ot  any  jaror 
•who  tried  the  case. 

There  Is  complaint  of  the  ruling  on  the  ad- 
mission of  the  testimony  of  Beecher  Day,  who 
was  a  witness  Id  behalf  of  the  state  In  the 
former  trial,  but  who  was  declared  Insane 
and  had  died  before  the  second  trial.  The 
objection  to  the  testimony  was  on  the  ground 
that  Day  was  insane  when  his  testimony  was 
ClTen,  and  that  to  falsify  was  one  of  his 
pecaliar  Inflnnltles.  Counsel  for  appellant 
proposed  to  make  a  showing  to  this  effect, 
bat  the  objection  was  overruled ;  the  court 
remarking  that  "I  saw  the  witness  at  the 
toimat  trial,  and  I  heard  him  testify,  and 
I  saw  no  signs  of  Insanity  about  him."  Aft- 
erwards  the  defense  was  permitted  to  Intro- 
4lace  the  Insanity  proceedings  that  had  been 
bad  in  September,  1908,  and  In  which  It  was 
found  that  Day  was  insane,  that  his  disease 
was  of  two  years'  duration,  and  tbat  he  was 
subject  to  epilepsy  and  manifested  suicidal 
tendencies.  The  testimony  in  question  was 
gtrea  by  Day  in  September,  1907.  Since  the 
main  facts  Involved  In  the  offer  were  snbse- 
qnently  received  in  evidence  at  the  instance 
-of  ai^lant,  there  is  little  reason  to  complain 
■at  the  earlier  mllng.  There  Is  some  ground, 
rhowerer,  for  complaint  of  the  remaiic  of  the 
trial  Judge  in  the  presence  of  the  jury  that 
lie  had  observed  the  witness  when  he  testl* 
Hed,  and  "saw  no  signs  of  Insanity  about 
lilm.**  Ordinarily  an  expression  of  opinion 
-by  the  Judge  upon  an  Issue  of  fact  has  great 
weight  with  Jurors,  and  he  should  not  tn- 
^cate  his  opinion  upon  a  fact  which  it  is 
the  province  of  the  Jury  to  determine.  It 
Is  not  ea«|y  to  Bay  that  this  one  bad  no  in- 
-flnence  with  the  Jury. 

Error  Is  assigned  on  mlings  made  on  the 
•croBB-examlnatlon  of  Joe  Lockwood,  the  prin- 
cipal witness  against  the  appellant  The 
stolen  pigs  wrae  found  In  the  possea^on  ot 
Lock  wood,  and  there  was  testimony  by  Cyn- 


thia Tawney,  his  sister;  That  these  pigs, 
which  belonged  to  Matiilas^  ^ere  treepasslng 
on  the  Tawney  farm ;  that  she  caught  two  of 
them  and  took  them  over  to  Lockwood'a  place, 
telling  him  that  they  belonged  to  Mathias; 
tbat  she  left  them  with  him,  and  later  traded 
them  to  him  for  a  small  sow.  She  also  tes- 
tified that  she  did  not  Inform  her  husband, 
the  appellant  of  what  she  had  done,  untU 
Uathlas  found  his  pigs  in  Lo<^wood*s  place, 
whldi  was  shortly  before  her  husband's  ar^ 
rest  The  appellant  proposed  to  prove  that 
at  the  preliminary  examtnatlott  Lockwood 
was  called  as  a  witness  for  the  prosecatl<m 
and  refused  to  testify,  that  he  was  then  com- 
mitted to  the  county  Jail  for  several  hours, 
and  afterwards  was  brou^t  in  and  gave  tes- 
timony exculpating  himself  and  putting  the 
theft  of  the  pigs  upon  the  appellant ;  but  up- 
on objection  the  testimony  was  excluded,  the 
court  saying  that,  "unless  he  was  put  In  there 
for  some  crime,  it  is  wholly  immaterial." 
Counsel  for  appellant  suggested  that  he  want 
ed  to  show  that  this  witness,  who  had  pos- 
session of  the  stolen  pigs  and  might  be  con- 
cerned in  the  theft  was  intimidated  by  being 
placed  In  jail  for  refusing  to  testify,  and  that 
his  coming  in  and  giving  the  testimony  desir- 
ed when  released  from  custody  had  a  ten- 
dency to  show  duresa  In  response  the  court 
said,  "Oh,  there  is  no  evidence  at  all  of  du- 
ress." Counsel  persisted  in  the  claim  that 
the  evidence  was  admissible,  and  the  court 
remarked  that  "If  he  [Lockwood]  was  a  com- 
petent witness,  and  refused  to  testify,  the 
Justice  had  a  right  to  compel  him."  To  this 
counsel  replied  that  "I^o  man  can  be  com- 
pelled to  testify  so  as  to  incriminate  himself." 
The  court  then  responded:  "That  is  the  prlvr 
ilege  of  the  man  on  trial,  not  of  a  mere  wit- 
ness who  was  competent  to  tesUfy.  Z  say 
again,  it  he  was  sent  to  Jail,  for  some  crime, 
you  might  show  that;  but  I  think  this  is  not 
proper  here.  It  is  immaterial."  The  testi- 
mony should  have  been  received,  and  that 
without  being  minimized  or  discredited  by 
the  remarks  of  the  court.  The  appellant  was 
entitled  to  any  evidence  affecting  the  credi- 
bility of  Lockwood  and  the  force  to  be  glv^ 
to  his  testimony.  He  was  the  principal  wit- 
ness against  appellant,  and,  according  to 
some  of  the  testimony,  was  himself  involved 
In  the  larceny  of  the  pigs.  He  was  interested 
in  clearing  himself  of  complicity  in  the  theft 
If,  when  first  called  upon  to  testify  to  what 
he  knew  of  the  transactions,  he  refused  to 
answer  questions,  and  if  he  was  induced  to 
testify  against  appellant  In  »rder  to  escape 
prison  or  to  protect  himself,  or  if  there  was 
any  intimidation  or  peculiar  Inducement  for 
him  to  testify  as  he  did,  or  if  he  had  any 
special  interest  in  the  result  <rf  the  proaecn- 
tlon,  it  was  proper  to  bring  It  out  <»i  cnH^. 
examination. 

It  was  competent  for  appellant  to  show  any 
circumstance  which  might  tend  to  show  that 
the  testimony  given  may  bare  been  Infiuenced 
or  colored     some  selfish  or  personal  motive, 
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and  In  that  way  aid  the  Jary  in  measurlns 
the  value  of  his  testimony.  It  was  his  prlTl- 
lege  to  refuse  to  give  testimony  which  would 
expose  him  to  a  criminal  charge  or  to  any 
kind  of  punishment  This  privilege  1b  not 
confined  to  the  one  on  trial,  as  was  su^ested, 
but  Is  available  to  any  witness  called  to  testi- 
fy In  the  case.  The  materiality  of  the  ruling 
excluding  this  evidence  was  enhanced  by  an 
Instruction  of  the  court  singling  out  the  tes- 
timony of  Lockwood  to  the  effect  that  ap- 
pellant had  offered  him  money  to  "bike  out" 
and  remain  away  for  two  years  until  the 
trouble  would  "blow  over."  The  Instruction 
was:  "If  you  believe  from  the  evidence  that 
the  defendant  attempted  to  corrupt  witnesses 
for  the  state,  or  offered  to  pay  witnesses  for 
the  state  to  absent  themselves,  and  thus  de- 
prive tbe  state  of  their  testimony,  you  have 
a  right,  and  it  is  your  duty,  to  take  such 
matters  Into  consideration  In  det^mlning  the 
guilt  or  Innocence  of  the  defendant"  The 
testimony  on  the  subject  had  been  submitted 
to  the  jury,  and  it  does  not  appear  that  there 
was  any  danger  of  It  being  overlooked  by  the 
Jury ;  nor  is  any  reason  seen  why  It  was 
necessary  to  place  special  emphasis  upon  this 
single  circumstance.  It  is  a  dangerous  prac- 
tice to  call  special  attention  to  an  Isolated 
fact,  and  thus,  by  making  It  prominent  lead 
the  Jury  to  the  opinion  that  it  is  of  greater 
significance  and  weight  than  other  uumen- 
tloned  facts  In  tbe  case  which  may  be  of  no 
less  Importance.  12  Cyc.  649.  Under  the  cir- 
cumstances, it  would  seem  that  undue  promi- 
nence was  given  to  this  phase  of  the  case, 
and,  as  stated,  It  made  more  material  the 
error  of  the  court  In  limiting  tbe  inquiry  as 
to  tbe  motives  and  credibility  of  tbe  witness 
who  gave  tbe  emphasized  testimony. 

There  are  some  other  objections;  but,  as 
they  may  not  arise  in  another  trial  of  the 
cause,  It  Is  not  deemed  necessary  to  consider 
tiiem. 

Tbe  Judgment  of  tbe  district  court  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.  AH  tbe  Justices  concur,  except  BEN- 
SON. J.,  not  sitting. 


(SI  Kan.  SM) 

STATE  V.  NITE. 
(Supreme  Court  of  Kansas.    Nov.  6,  1009.) 
I.  Pabdon  (I  4«)— Powra  TO  Pabolb  Pbis- 

ONER. 

The  power  of  the  district  court  and  courts 
of  common  pleas  or  the  Judges  thereof,  under 
section  2,  &  178.  p.  281,  Laws  1007,  when  sat- 
isfied that  any  person  against  whom  a  fine  bas 
been  assessed  or  a  jail  sentence  imposed  by  said 
court  will  not  again  violate  ttie  law,  to  parole 
such  person  npoo  certain  conditions,  is  not  limit- 
ed by  section  3,  relating  to  the  parole  of  another 
class  of  persons,  so  as  to  make  the  parole  of  one 
convicted  of  manslaughter  in  the  third  degree  and 
sentenced  to  imprisonment  in  tbe  count;  jail  od- 
lawful ;  the  power  to  parole  depending  opon  the 


punishment  Imposed,  and  not  the  crime  convict- 
ed of. 

[Ed.  Note.— For  other  eases,  see  Paidon,  Dec 
Dig.  I  4.*] 

2.  C^iHiNAi.  Law       1147*)— Rev  iBW—Dis- 

CBETIOIT  or  COUBT— PaBOLB  OF  PRISONEB. 

Tbe  exercise  by  a  Judge  of  his  discretion  in 
paroling  a  prisoaei;  under  section  2.  c  178.  p. 
281.  Laws  1007.  aathorizing  such  action  when 
satisfied  that  any  person  against  whom  a  fine 
has  been  assessed,  or  a  Jail  sentence  Imposed, 
etc.,  is  not  open  to  review  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  »  8072,  30TS;  Dec^  Dig.  | 
1147.*] 

Appeal  tnm  District  Court.  Finney  Coun- 
ty; William  H.  Thompson,  Judge. 

Samuel  Nite  vas  leleaaad  ficom  laU  cm 
parole,  and  the  State  appeals.  Order  of  pa- 
role affirmed. 

F.  S.  Jacltson,  Atty.  Gm.,  and  Edgar  Bob- 
erts,  for  the  State.  W.  R.  Hc^klna  and  H. 
O.  Foster,  for  appellee. 

PER  CURIAM.  Samuel  Nlte  was  convict- 
ed of  manslaughter  In  the  third  degree  and 
sentenced  to  Imprisonment  in  the  county  Jail 
for  one  year  and  to  the  Judgment  the  court 
added  an.  order  that,  upon  giving  a  bond  of 
(1,000  for  his  good  b^avlor  and  appear- 
ance in  court  from  time  to  time,  be  would 
be  paroled.  In  an  appeal  from  tbe  order  of 
parole  the  state  contends  that  under  the  pro- 
visions of  chapter  178.  p.  281,  Laws  1007, 
there  was  no  power  in  the  court  to  parole 
the  appellee  or  any  one  else  convicted  of 
manslaughter.  In  section  2  of  that  <^ap- 
ter  specific  authority  is  given  to  district 
courts  and  courts  of  common  pleas  to  parole 
persons  "against  whom  a  fine  has  been  as- 
sessed or  a  Jail  sentence  Imposed  by  said  court 
or  any  person  actually  confined  In  Jail  un- 
der Judgment  of  a  Justice  of  tbe  peace,  dty 
court  or  other  like  inferior  court,  bat  not 
police  court"  Under  this  section,  the  power 
to  parole  depends  upon  the  punishment  im- 
posed, and  not  upon  the  crime  diarged  or  of 
which  be  was  convicted.  No  mention  is 
made  of  either  misdemeanor  or  felony  in  the 
section,  but  it  simply  provides  that  at  tbe 
discretion  of  the  trial  court  It  may  parole  a 
convict  against  whom  a  fine  is  assessed  or  a 
Jail  sentence  Is  imposed.  The  provision  is 
so  explicit  that  no  room  is  left  for  Interpre- 
tutiou.  Nothing  In  section  3  would  Justify 
reading  Into  section  2  a  limitation  wholly  In- 
consistent with  the  positive  language  of  that 
section.  Provision  is  made  In  section  3  for 
the  parole  of  another  class  of  persons  bas- 
ed on  different  conditions.  It  authorizes  tbe 
parole  of  minors  convicted  of  any  felony,  ex- 
cept murder,  manslaughter,  rape,  arson,  or 
robbery,  where  the  punishment  provided  for 
is  imprisonment  in  the  penitentiary  or  In- 
dustrial reformatory.  While  tbe  whole  act 
relates  to  the  general  subject  of  the  parole 
of  persons  convicted  of  crime,  each  section  of 
the  act  treats  ot  different  classes  of  convicts, 
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and  eacb  is  complete  In  Its  provisions  so 
far  as  the  power  to  parole  is  concerned.  The 
court  bad  nndoubted  power  to  parole  the 
app^lee,  and  it  Is  conceded  that  the  exercise 
of  the  discretion  of  fbe  court  tn  sach  cases  Is 
not  open  to  review. 
The  order  must  tiberef  (we  be  afflnnea. 

m  Ku.  101) 

BBINKMBIER  v.  MISSOURI  PA.G.  BY.  OO. 
(Supreme  Court  of  Kansas.    Nov.  6,  1909.) 

1.  DsFOsmons  d  ITS*)  —  Bhlabobmbht  of 
Issms  OB  Waiteb  or  OuiseioN  nr  Plbad- 
znas. 

A  written  stipulation  as  to  the  existence 
of  certain  facts  entered  into  by  the  parties  to 
as  action  for  the  express  purpose  of  avoiding 
the  neeessl^  of  taking  depodtlons,  the  agree- 
ment being  that  the  statements  contained  may 
be  reed  in  lieu  thereof,  subject  to  objections  as 
to  competency  and  relevancr,  does  not  ealaige 
the  issues  made  by  the  pleadings  or  operate  as  a 
waiver  of  any  omission  therein. 

[Ed.  Note.— For  other  cases,  see  Depodtlons, 
Die.  Dig.  i  16.*]  ^ 

2.  COCTBTS  a  97*)  DiCZBXOll  or  FXDBBAX. 
COCBT— (XINBISUCnOH  OT  VKDERU,  STAT- 
UTE. 

The  several  sections  of  Act  Cong.  March  2, 
1893,  c.  196.  27  Stat.  531  (U.  8.  Comp.  St.  1901, 
p.  3174),  making  it  unlawful  for  railroad  com- 
panies engaged  la  interstate  commerce  to  ose 
cars  not  equipped  with  certain  specified  appli- 
ances, are  framed  upon  the  same  genera]  plan, 
and,  notwithotanding  any  minor  differences  in 
their  language,  a  declaration  by  the  Supreme 
Court  of  the  United  States  that  one  of  them  Is 
intended  to  impose  upon  the  carrier  the  absolute 
duty  of  keeping  in  good  repair  the  equipment 
therein  required,  irrespective  of  any  question  of 
negligence,  determines  that  a  like  interpretation 
Is  to  be  given  to  the  others.  The  first jpara- 
giaph  of  the  syllabus  in  Railway  Co  v  Brink- 
meier.  77  Kan.  1^  93  Pac.  621,  overruled. 

iBd.  Note.— For  other  cases,  see  Courts,  Gent 
S.  {  332;  Dec.  Dig.  |  97.*] 

(Syllabus  bj  the  Court) 

Error  to  District  Court,  Sed^lck  Coun- 
ty; Thomas  C.  Wilson,  Judge. 

Action  by  Henry  Brlnkmeler  against  the 
Missouri  Pacific  Railway  Company.  Jadg- 
ment  for  defendant,  and  plaintUC  brings  er- 
ror. Affirmed. 

O.  B.  Ferguson,  Kos  Harris,  V.  Harris, 
and  Phillip  J.  Doherty,  for  plaintiff  in  er- 
ror. J.  H.  Richards,  C.  B.  Benton  (Smythe 
&  Helm,  of  counsel),  for  defendant  in  error. 

MASON,  J.  On  November  12,  1900,  in  or 
near  the  city  of  Hutchinson,  Kan.,  Henry 
Brlnkmeler,  a  brakeman  in  the  employ  of 
the  Missouri  Pacific  Railway  Company,  was 
injured  while  engaged  in  coupling  cars.  He 
sued  the  company,  allying  that  bis  injury 
was  occasioned  by  various  defects  in  tbe 
defendant's  eqolpment,  and  recovered  a  Judg- 
ment, wfalcb  was  reversed  by  this  court  on 
twq  grounds,  namely:  That  an  instruction 
had  been  given  relating  to  the  federal  safety 
appliance  act,  which  was  not  In  accordance 
with  the  Interpretation  which  tbla  court 


placed  thereon;  and  that  the  petition  did  not 
allege  violation  of  tbat  statute  as  It  existed 
when  tbe  accident  occurred.  Railway  Co. 
V.  Brlnkmeler,  77  Kan.  14,  93  Pac.  621.  Up- 
on a  new  trial  on  July  8,  1908,  the  plaintiff 
asked  leave  to  amend  his  petition  by  adding 
averments  which  this  court  had  held  to  be 
necessary  In  order  to  bring  tbe  case  under 
the  federal  law.  The  request  was  denied, 
and  a  demurrer  to  bla  evidence  was  sustain- 
ed. He  brings  thfa  proceeding  to  review 
these  rullnga. 

The  detect  In  the  petition,  regarded  as  an 
attempt  to  state  a  cause  of  action  under  tbe 
act  of  Congress,  was  Its  failure  to  allege 
that  tbe  car  having  the  defective  coupling 
apparatus  which  caused  tbe  plalntifTs  In- 
jury was  "used  In  moving  Interstate  traffic." 
The  provision  in  force  at  tbe  time  of  the 
Injury  read:  "It  shall  be  unlawful  tpt  any 
such  common  carrlor  to  haul  or  permit  to 
be  hauled  or  used  on  Its  line  any  car  nsed  in 
moving  Interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  Impact, 
and  which  can  be  uncoupled  without  the 
necessity  of  men  going  betwem  the  ends  of 
the  cars."  Act  Cong.  March  2,  1893,  c.  196, 
I  2,  27  Stat  531  (U.  S.  Comp.  St  1901,  p. 
3174).  Tbe  am^dment  of  1903  provided 
that:  *^he  provisions  and  requirements 
*  *  *  relating  to  *  *  ♦  automatic 
couplers  •  *  •  shall  be  held  to  apply 
to  all  trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  on  any  railroad  engag- 
ed in  Interstate  commerce,  and  in  the  ter- 
ritories and  the  District  of  Columbia,  and 
to  all  other  locomotives,  tenders,  carg,  and 
similar  vehicles  used  in  connection  there- 
vrith."  Act  Cong.  March  2,  1903,  c.  976,  {  1. 
32  Stat  943  (U.  S.  Comp.  St  Supp.  1909,  p. 
1148). 

The  petition  contained  no  allusion  what- 
ever to  Interstate  commerce,  except  In  a 
statement  that  tbe  def^dant  was  a  corpo- 
ration doing  business  as  a  railway  company 
"as  a  common  carrier  into  and  through  the 
countlee  of  Sedgwick  and  Reno  In  the  state 
of  Kansas  and  into  the  states  of  Colorado, 
Nebraska,  Missouri,  Aricansas,  Texas,  Okla- 
homa, and  Indian  Territory."  This  was  a 
sufficient  allegation  that  the  company  was 
engaged  in  interstate  commerce,  and  war- 
rants tbe  inference  that  the  car  In  question 
was  used  on  a  railroad  over  which  Inter- 
state commerce  was  ccmducted.  Therefore 
the  facts  pleaded  would  have  constituted  a 
good  cause  of  action  under  the  letter  of  the 
law  as  it  now  stands.  But,  prior  to  the 
amendment  of  1903,  the  statute  did  not  ap- 
ply to  any  car  excepting  those  "used  In  mov- 
ing Interstate  traffic."  There  was  nothing 
in  the  petition  to  suggest,  even  remotely, 
tbat  the  car  the  defective  equipment  of 
which  caused  the  plaintiff's  injury  was  so 
need.  Therefore,  as  decided  at  the  former 
hearing,  the  petition  stated  no  cause  of  ac- 
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tlon  under  the  fedwal  statute.  It  Is  urged, 
however,  that  the  court  should  hare  allowed 
an  amendment.  The  atatnte  of  Ifmltation 
had  barred  an  action  based  upon  the  act  of 
Oottgresa  before  leave  to  amend  was  asked. 
It  was  then  too  late  for  snch  an  amendment, 
under  repeated  dedslons  of  this  court,  of 
which  the  earliest  Is  A.,  T.  &  S.  F.  R.  Co. 
T.  Sdiroeder.  S6  Kan.  781.  44  Pae.  1003, 
where  It  was  said:  "A  plaintiff  cannot  de- 
prtre  a  defendant  of  the  benefit  of  tiie  stat* 
ute  of  limitations  by  In^aftlng  upon  a  case 
commenced  In  time  another  cause  of  action 
barred  by  the  statota  *  *  *  The  stat- 
ute of  limitations,  as  applied  to  such  new 
cause  of  action,  treats  the  action  as  cora- 
menoed  when  the  amendment  was  Incorpo- 
rated Into  the  pleadings,  and  not  as  b^un 
when  the  action  Itself  was  commenced," 
(Sylla.bns.)  Id  1906  a  sttpnlatton  was  signed 
and  filed  In  tlie  case  stating  facts  showli^ 
that  the  car  at  the  time  of  the  Injnry  was 
b^ng  used  In  Interstate  commme,  and  this 
Is  relied  upon  as  supplying  the  omission  of 
the  petition.  The  stipnlatton  expressly  re- 
cited that  It  was  made  to  arold  the  necessl- 
1j  of  taking  d^ositions,  adding  that  It  might 
be  read  In  Hen  th^eof,  bat  that  its  state- 
ments should  be  subject  to  objections  aa  to 
eompetency  and  relevancy.  An  agreement 
so  made  could  not  enlarge  the  Issues  made 
by  the  pleadings.  Its  purpose,  as  clearly  ta- 
dicated  by  Its  redtals.  was  merely  to  ob- 
viate the  Inconvenience  and  expense  of  tak- 
ing depositions.  It  had  no  fonctloD  except 
as  a  substitnte  fttr  tbe  testimony  of  wit- 
nesses, and,  even  If  made  before  the  statute 
of  limitation  bad  run,  conld  not  have  op- 
erated as  a  waiver  of  any  defect  In  the  pe- 
tition. 

The  considerations  already  steted  are  de- 
tmnlnatlve  of  the  case  and  require  an  af- 
flrmanoe  of  the  judgment,  for  the  evidence 
did  not  warrant  a  recovery  Independait  of 
the  federal  statnte.  Neverthdess,  the  dr- 
cumstances  give  occasion  to  consider  the 
other  qnestlon  presented — the  meaning  of 
that  statute.  Section  2  makes  It  unlawful 
for  any  common  carrier  engaged  In  Inter- 
state commerce  by  railroad  **to  haul  or  per- 
mit to  be  hauled  or  used  on  Its  line  any  car 
used  in  moving  Interstate  traffic  not  equip- 
ped with  couplers  coupling  automatically  by 
Impact,  and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between  the 
ends  of  the  cars."  Two  views  have  been 
taken  of  this  provision  by  courts  Oiat  have 
had  occasion  to  construe  It  One  view  Is 
that  Congress  Intended  to  require  railroad 
companies  to  equip  their  cars  with  automatic 
couplers,  but  that,  when  this  had  been  done, 
a  company  was  to  be  liable  for  an  injury 
resnltlog  from  a  failure  of  the  device  to 
work  only  In  case  such  failure  was  due  to 
some  negligent  on  its  part  according  to  the 
ordinary  rules.  The  other  view  Is  that  the 
Intention  was  to  do  away  altogether  with 
the  conunon-law  rule  making  liability  de- 


pend ui>on  negligence^  and  to  make  the  car- 
rier absolutely  liable  for  any  injury  result- 
ing from  the  use  of  a  car  the  couplers  of 
which  did  not  in  fact  couple  automatically 
by  Impact,  even  although  their  failure  to  do 
so  was  not  occasioned  by  any  negligence  on 
Its  part,  and  conld  not  have  been  prevented 
by  any  practicable  degree  of  diligence. 
When  this  case  was  here  before,  this  court 
adopted  the  first  stated  of  these  two  views 
upon  grounds  set  out  In  the  opinion.  Since 
then,  however,  an  expression  of  the  federal 
Supreme  Court  seems  to  have  committed 
that  tribunal  to  the  other.  In  St  Louis  & 
Iron  Mountain  Ry.  v.  Taylor.  210  U.  S.  281, 
2»4,  295,  206,  28  Sup.  Ct.  616,  620,  621.  62 
L.  Ed.  1061,  a  construction  was  placed  upon 
that  part  of  the  safety  appliance  law  which 
provides  for  the  fixing  of  a  standard  height 
of  drawbars  for  freight  cars,  and  forbids  the 
use  In  Interstate  traffic  of  any  cars  "which 
do  not  comply  with  tiie  standard."  In  the 
opinion  It  was  said :  "The  evidence  showed 
that  the  drawbars  which,  as  originally  con- 
structed, are  of  standard  height,  are  lowered 
by  the  natural  effect  of  proper  nse;  that, 
in  addition  to  the  correction  of  this  tendency 
by  general  repair,  devices  called  shims, 
which  are  metallic  wedges  of  different  thick- 
ness, are  employed  to  raise  the  lowered 
drawbar  to  the  legal  standard;  and  that  In 
the  caboose  of  this  train  the  railroad  furnish- 
ed a  sufficient  supply  of  these  shims,  whlcb 
It  was  the  duty  of  the  conductor  or  brake- 
man  to  use  as  occasion  demanded.  On  this 
state  of  the  evidence  the  defraidant  was  re- 
fused Instructions^  in  substance,  that  If  the  de- 
fendant furnished  cars  which  were  construct- 
ed with  drawbars  of  a  standard  height,  and 
furnished  shims  to  competent  Inspectors  and 
trainmen  and  used  reasonable  care  to  keep 
the  drawbars  at  a  reasonable  [the  standard?] 
height,  it  had  complied  with  Its  statutory 
duty,  and.  If  flie  lowering  of  the  drawbar 
resulted  from  the  failure  to  use  the  shims, 
that  was  the  rsgllgence  of  a  fellow  servant, 
for  which  the  defendant  was  not  responsible. 
In  deciding  fh»  question  thus  raised  upon 
which  the  courts  have  differed  (St  Louis  tt 
S.  r.  By.  Delk,  158  Fed.  831.  86  C.  a  A. 
85),  ve  need  not  enter  Into  the  wUdemess 
of  cases  vpou  tb»  common-law  duty  of  the 
onployer  to  nse  reasonable  me  to  furnish 
bis  employ^  reasonably  safe  tools,  madiln- 
ecy,  and  appliances,  or  consider  Then  and 
how  far  that  duty  may  be  performed  by 
delegating  it  to  snltable  persons  for  whose 
default  the  onployer  Is  not  responslUe.  In 
the  case  btfore  ns,  the  ilablUl7  of  the  de- 
fendant  does  not  grow  out  ot  the  comnum- 
law  duty  of  master  to  servant  Tlie  Con- 
gress, not  satisfied  with  the  commonrlaw 
duty  and  its  resulting  liability,  has  prescrib- 
ed and  defined  the  duty  by  statnte.  We  have 
nothing  to  do  bat  to  ascertain  and  declare 
the  meaning  of  a  few  simple  words  In  wblch 
the  duty  is  described.    It  Is  enacted  that 


Digitized  by  Google 


SuUi 


WmTNKT  T.  SPBXSQ  BITBR  POWER  00. 


223 


'do  cars,  elthor  loaded  or  unloaded,  shall  be 
used  in  Interstate  traffic  which  do  not  com- 
ply with  the  standard.*  There  la  no  escape 
from  the  meaning  of  these  words.  Explana- 
tion cannot  clarify  th^  and  ought  not  to 
be  employed  to  confuse  them  or  lessen  their 
Bignlflcance.  The  obvious  purpose  of  the  Leg- 
islature was  to  supplant  the  qualified  duty 
of  the  common  law  with  an  absolute  dutj- 
deemed  by  it  more  Just.  If  the  railroad 
does,  In  point  of  fact,  use  cars  which  do  not 
comply  with  the  standard,  it  violates  the 
plain  prohibitions  at  the  law,  and  there 
arises  from  tliat  violation  the  liability  to 
make  compfflisatlon  to  one  who  la  injured  by 
It  It  is  ui^ed  that  this  is  a  harsh  construc- 
tion. To  this  we  reply  that,  if  It  be  the  true 
conatructlon.  Its  harahness  is  no  concern  of 
the  courts.  They  have  no  responsibility  for 
the  Justice  or  wisdom  of  legislation,  and  no 
duty  except  to  enforce  the  law  as  It  Is  written, 
anIesB  it  is  clearly  beyond  the  constltntlonal 
power  of  the  lawmaking  body.  It  is  said 
that  the  liability  under  the  statute,  as  thus 
constraed,  imposes  so  great  a  hardship  upon 
the  railroads  that  It  ought  not  to  be  sup- 
posed that  Congress  Intended  It  Certainly 
the  statute  ought  not  to  be  given  an  absurd 
or  utterly  unreasonable  Interpretation  lead- 
ing to  hardship  and  injustice,  if  any  other 
interpretation  is  reasonably  possible.  But 
this  ailment  is  a  dangerous  one,  and  should 
never  be  heeded  where  the  hardship  would 
be  occasional  and  exceptional.  It  would  be 
better,  it  was  once  said  by  Lord  Eldon,  to 
look  hardship  in  the  face,  rather  than  break 
down  the  rules  of  law.  But,  when  applied 
to  the  case  at  bar,  the  ar^ment  of  hardship 
is  plausible  only  when  the  attention  is  di- 
rected to  the  material  interest  of  the  em- 
ployer to  the  exclusion  of  tbe  Interests  ot 
the  employe  and  of  the  public.  Where  an 
injury  happens  through  the  absence  of  a 
safe  drawbar,  there  must  be  hardship.  Sucn 
an  Injury  must  be  an  irreparable  misfortune 
.to  some  one.  If  It  must  be  borne  entirely  by 
hl«r>  who  suffers  It,  that  Is  a  hardship  to 
him.  If  Its  burden  is  transferred,  as  far  as 
it  is  capable  of  transfer,  to  the  employer, 
it  la  a  hardship  to  him.  It  Is  quite  conceiv- 
able that  Congress,  contemplating  the  In- 
evitable hardship  of  such  Injuries,  and  hop- 
ing to  dlmini^  the  economic  loss  to  the  com- 
munity resulting  from  them,  should  deem  it 
wise  to  Impose  their  burdens  upon  those  who 
could  measurably  control  their  causes,  in- 
stead of  upon  those  who  are  in  tbe  main 
helpless  in  that  regard.  Such  a  policy  would 
be  Intelligible,  and,  to  say  the  least  not  so 
unreasonable  as  to  require  ns  to  doubt  that 
it  was  intwded,  and  to  seek  some  unnatural 
Interpretation  of  common  words.** 

It  Is  true  that  that  case  Involved  only  sec- 
tion 5  of  the  law,  relating  to  the  height  of 
drawbars,  while  tbe  present  one  involves 
only  sectlm  2,  rating  to  automatic  cou- 


plers, and  there  is  enough  difference  in  the 
language  of  tbe  two  sections  to  afford  groimd 
for  a  reasonable  distinction.  But  the  whole 
act  either  has  for  its  purpose  merely  the 
regulation  of  the  character  of  appliances  to 
be  used— the  forms  of  mecbaoical  devices  to 
be  employed — or  It  has  a  broader  scope  and 
IB  designed  as  well  to  shift  the  burden  of  ac- 
cidental, nonnegllgent  injuries  occurring  In 
connection  with  such  appliances  from  the 
injured  employ^,  where  the  commoa  law 
placed  it  to  the  emplc^r,  in  Accordance 
with  the  modem  theory  that  as  a  matter  of 
legislative  policy  losses  arising  from  injuries 
to  workmen  resulting  from  the  use  of  com- 
plicated machinery  should  be  counted  as  a 
part  of  the  cost  of  production  or  operation. 
In  declaring  that  ^e  obvious  purpose  of  the 
Legislature  was  to  supplant  the  qualified 
duty  of  the  common  law  with  an  absolute 
duty  deemed  by  it  more  Just,"  tlie  Supreme 
Court  characterizes  the  whole  act  as  one 
cast  in  the  larger  mold.  Its  interpretation 
is  authoritative  and  final.  It  follows  that 
the  instructions  originally  given  by  tbe  dis- 
trict court  as  to  the  effect  of  the  federal 
statute  were  correct  But,  as  the  statute  of 
limitation  had  barred  an  action  under  the 
federal  law  before  an  attempt  was  made  to 
amend  the  petition  so  as  to  show  that  the 
case  fell  within  that  act  as  it  existed  when 
the  injury  occurred,  no  recovery  hy  the 
plaintiff  is  possible. 

The  Jndgmmt  for  ttie  defendant  Is  there- 
fore affirmed.   All  tbe  Justices  cancnrrlng. 


(81  Kan.  174) 

WHITNEY  at  al.  v.  SPRING  BIVEB  POW- 
ER CO.  et  aL 

(Supreme  Court  of  Kansas.   Nov.  0,  1909.) 

Appbai.  AHn  BteBOB  (1 338*)— PnrnoH  in  Er- 

aOB— DlSlUBSAJ. 

An  order  made  at  chambetB  on  May  27, 
1909,  discharging  a  tempera^  InJnnctlOQ,  was 
excepted  to.  and  the  time  for  filing  a  petition  in 
error  to  review  it  was  fixed  at  30  days.  On 
June  18,  1909,  the  petition  In  error  was  filed. 
A  motion  is  made  to  diamiss  the  proceedinga 
in  this  court  because  an  appeal  was  not  taken 
as  provided  in  the  Civil  Code  of  190D,  nox  « 
petition  in  error  filed  until  after  the  repeal  of 
the  old  Code.  Beld,  that  in  view  of  the  provi- 
sions of  section  754  of  the  new  Code,  and  rule 
4  of  this  court  (lOi  Pac.  vii),  the  motion  can- 
not be  aastalDea. 

[Eid.  Note.— For  other  caaea,  see  Appeal  and 
Error.  Cent  Dig.  |  1882;  Dec;  Die.  I  838.*] 

(SyUabu  by  the  Court) 

Error  from  District  Court;  Cherokee  Oonn* 
ty;  C.  A,  McNeill.  Judge. 

Action  by  T.  D.  Whitney  and  others 
against  tbe  Spring.  Blver  Power  Company 
and  others.  From  an  order  discharging  a 
temporary  injunction,  plalntlflk  Mng  anor. 
Motion  to  dismiss  denied. 
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C.  F.  Mead,  for  plaintiffs  In  error.  Chas. 
A.  Frueauff,  Sapp  &  Wilson,  John  E.  Hes- 
Blu,  and  Winfleid  Freeman,  for  defendants 
in  error, 

BENSON,  J.  A  motion  is  presented  to  dis- 
miss the  proceedings  la  error. 

The  district  Judge  made  an  order  at  cham- 
bers on  May  27,  1909,  discharging  a  tem- 
porary Injunction.  The  plaintiffs  excepted 
to  the  order  for  the  purpose  of  having  it  re- 
viewed upon  a  petition  in  error.  The  Judge 
allowed  30  days  from  that  date  in  which  to 
file  such  petition  In  this  court,  and  the  peti- 
tion was  filed  on  June  18,  1909,  within  that 
time,  and  In  accordance  with  the  practice 
under  the  Code  then  in  force.  Oeu.  St  1901, 
i  5(X33.  An  appeal  was  not  taken  nor  at- 
tempted under  the  provisions  ot  the  pres- 
ent Code.  Civ.  Code  1909,  »  564r-567,  569, 
595.  This  motion  is  made  apon  the  ground 
that  no  appeal  was  taken  as  provided  by 
the  Code  of  1909.  It  Is  argued  that  because 
no  appeal  was  taken  imder  the  new  prac- 
tice, and  no  petition  In  error  was  filed  until 
after  the  repeal  of  the  old  Code,  this  court 
ttas  not  BCQulred  Jurisdiction  to  review  the 
proceedings.  The  following  provisions  of 
the  new  Code  are  cited  to  sustain  this  con- 
tmtlon:  "All  reviews  of  the  Judgments 
and  orders  of  Inferior  courts  shall  be  by  ap- 
peal. Petitions  In  error  are  abolished." 
Laws  1909,  p.  431,  c.  182,  fi  567.  "AU  pro- 
ceedings In  error  and  appeals  pending  at 
the  time  this  act  takes  effect  shall  be  heard 
and  disposed  of  in  the  manner  heretofore 
provided.  In  all  other  cases  the  procedure 
shall  be  such  as  is  hereinbefore  provided; 
but  DO  rights  acquired  shall  be  affected  by 
the  passage  of  this  act,  nor  shall  a  remedy 
be  denied  by  reason  thereof."  Laws  1909, 
p.  431,  &  182,  §  754.  Rule  4  of  this  court 
(104  Pac.  Til)  is  also  referred  to,  namely: 
"Proceedings  instituted  by  the  filing  of  pe- 
titions in  error  in  this  court  before  May  29, 
1900,  will  be  governed  by  the  law  in  force 
prior  to  that  time.  A  party  who  thereafter 
seeks  the  reversal  of  a  decision  rendered 
prior  thereto  may  avail  himself  of  the  ap- 
peal provided  In  the  act  of  1909  concerning 
the  Code  of  Civil  Procedure.  But  if  the 
remedy  thereby  afforded  Is  In  any  respect 
inadequate  he  may  avail  himself  of  so  much 
of  the  procedure  snperseded  thereby  as  may 
be  necessary  folly  to  preserve  his  right  of 
review.  •  • 

Construing  section  7342  of  the  General 
Statutes  of  1901,  which  saves  rights  that 
have  accrued  under  a  statute  repealed,  it 
was  held  that  the  provisions  for  an  appeal 
do  not  give  a  vested  or  constitutional  right. 
Kansas  City  r.  Dore,  75  Kan.  23,  88  Pac. 
539.  Following  this  rule,  It  might  be  held 
that  the  part  of  the  saving  provisions  of 
section  754  of  the  new  Code  that  **no  rights 
acquired  shall  be  affected  by  the  passage  of 


this  act"  is  insufficient  to  uphold  the  pro- 
ceedings by  which  the  jurisdiction  of  this 
court  Is  now  Invoked;  but  the  statute  also 
says,  "nor  shall  any  remedy  be  denied  by 
reason  thereof,"  thus  broadening  the  sav- 
ing provisions  so  as  to  Include  remedies  as 
well  as  rights.  The  plaintiffs  proceeded  as 
tlie  statute  then  In  force  required  In  order 
to  have  a  review  of  the  order  In  this  court 
They  were  bound  to  take  an  exception  and 
to  have  the  time  fixed  for  filing  a  petition 
In  error.  These  were  steps  In  the  remedy 
provided  for  such  review.  The  plaintiffs 
were  proceeding  tn  the  use  of  this  remedy 
when  the  statute  providing  for  it  was  re- 
pealed. It  was  the  evident  purpose  of  the 
Legislature  that  In  the  transition  from  the 
old  practice  to  the  new  litigants  should  have 
a  fair  opportunity  to  cttntlnae  the  use  of 
remedies  then  being  pursued  by  regular 
proceedings  already  commenced.  To  refuse 
this  reasonable  Interpretation  would  be  to 
eliminate  by  Judicial  constmction  the  con- 
cluding clause  of  section  764  of  the  new 
Code  relating  to  remedies.  If  only  "vested 
rights,"  as  that  term  is  ordinarily  used,  are 
to  be  conserved  by  this  clause.  It  appears  to 
have  no  office  to  perform,  for  they  are  pro- 
tected by  the  preceding  words.  Rule  4  of 
this  court  is  in  harmony  with  this  Interpre- 
tation, and  was  designed  to  effectuate  the 
liberal  policy  of  the  new  Code  for  the  re- 
view of  causes  by  appellate  proceedings. 

The  motion  is  overruled.  AU  the  Joatlcea 
concur. 

(n  Kmh.  MS) 

DILL  et  al.  v.  OAPEILL. 
(Sapreme  Court  of  Kansas.   Nov.  6,  1909.) 

Error  from  District  Court,  Lane  County; 
Charles  E.  Lobdell,  Jadge. 

Action  by  Thomas  E.  Dill  and  Hettle  A. 
Horton  against  Charles  CapelL  From  the  judg- 
meat  Dill  and  Horton  braig  error.  Motion  to 
dismiss  overruled. 

J.  S.  Sinunons,  for  plaintiSa  in  error.  A.  L. 
Ferris  and  Wheeler  &  Switzer,  for  defendant 
Id  error. 

PER  CURIAM.  Tlie  motion  to  dismiss  the 
proceedings  Id  error  is  overruled.  Civ.  Code 
1909, 1  754 ;  rule  4  of  this  court  (104  Pac  — }; 
Whitney  v.  Power  Co.  (Just  decided)  104  Pac. 
223. 

(39  Hont.  S23) 
GIRARD  V.  McCLERNAN,  District  Judge. 
(Supreme  Court  of  Montana.    Oct  29,  1909.) 

EscEPTioHS,  Bill  or  (|  50*)— SnTLmiENT— 

Statutes. 

Rev.  Codea.  i  6788.  providing  that  the  pro- 
posed bill  o£  exceptions  and  amendments  must 
within  10  days  be  presented  by  the  party  seeking 
the  settlement  of  the  bill  to  the  trial  judge  on 
6  days'  notice  to  the  adverse  party,  "or  be  de- 
livered to  the  clerk  of  the  court  or  judge,"  when 
considered  in  the  tight  of  the  histon  of  the  le^s- 
lation  on  the  subject,  as  embodied  in  Rev.  St 
1879,  div.  1,  II  281,  287,  Comp.  St  1887.  div. 
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].  SI  291.  294,  2f».  and  Code  Ot.  Proc  1895. 
M  IlJiO-1168.  IITO,  mbd.  2  (Rev.  Codes,  §^ 
67S3-«792,  679^.  and  Laws  1907.  p.  89.  is 
complied  with  when  the  party  seeking  the  set- 
tlement  of  a  bill  of  exceptions  preseots  the  pro- 
posed bill  and  amendments  to  the  trial  judge 
OD  five  days'  notice  to  the  adverse  party,  or 
delivers  the  same  to  the  clerk,  or  to  the  judge, 
and,  when  the  proposed  bill  and  amendmeots 
are  delivered  to  the  judge,  he  must  settle  and 
■ign  the  bill  at  that  tidie,  or  at  racb  future 
time  as  he  may  designate. 

[Bd.  Note.— For  other  cases,  see  Ezceptlona, 
BUI  of.  Dec.  Dig;  I  SOi*] 

Appllcatl(m  tar  a  writ  of  mandate  by  Louis 
Olrard  against  Jobn  B.  HcOleman,  Judge  of 
the  Second  judicial  district  bi  and  for  Silver 
BoT  county,  to  compel  the  settlement  of  a 
bill  of  exceptions.   Writ  Issued. 

J.  L.  Wines,  for  plaintiff.  John  J.  Mc- 
HottoD  and  Coleman  A  Cohen,  for  defendant 

HOLIiOWAT,  J.  During  the  mouth  of 
May,  1909,  there  was  tried  In  the  district 
court  of  Silver  Bow  county,  and  In  that  de- 
partment over  which  the  Honorable  John  B. 
McCleman  presides,  a  certain  action  entitled, 
-John  J.  McHatton,  Plaintiff,  v.  Socf6t6  An- 
onyme  des  Mines  de  Lexington,  a  Corpora- 
tion, Edouard  Berthemet,  I<ouls  Olrard,  and 
Charles  C.  Rueger,  Defendants,"  and  such 
trial  resulted  lu  a  verdict  and  judgment  In 
favor  of  the  plaintiff.  Within  due  time  the 
defendant  Girard  gave  notice  of  his  Inten- 
tion to  move  for  a  new  trial,  and  that  bis 
motion  would  be  made  upon  a  bill  of  excep- 
tlons  thereafter  to  be  prepared.  The  trial 
court  granted  him  until  July  9th  to  prepare 
and  serve  his  bill  of  exceptions.  On  July 
8th  a  draft  of  such  proposed  bill  was  served 
upon  the  attorneys  for  McHatton,  and  on 
July  17th  certain  proposed  amendments  to 
the  bill  were  presented  to,  and  served  upon, 
counsel  for  Girard.  These  amendments  were 
not  accepted.  On  July  24th  counsel  for  Gir- 
ard delivered  the  proposed  bill  and  amend- 
tnenta  to  Judge  McCleman,  who  ever  since 
has  had  them.  The  proposed  bill  was  noticed 
for  settlement  for  July  30tb,  at  which  time 
counsel  for  Mcnatton,  being  present,  In- 
teriiosed  an  objection  to  the  settlement,  and 
the  bearing  was  continued  until  August  7tb. 
On  July  3lBt  counsel  for  Girard  gave  writ- 
ten notice  of  the  hearing  for  August  7tb. 
and  on  August  7th  counsel  for  McHatton  died 
written  objections  to  the  notice  last  above 
mentioned.  Judge  McCleman  being  absent 
on  August  7tb,  no  further  proceedings  were 
then  taken.  Some  time  subsequently  Judge 
McCleman  fixed  September  4th  as  the  time 
for  considering  the  settlement  of  the  pro- 
posed bill  and  bearing  the  objections  to  such 
aettlement.  On  September  4th  the  hearing 
was  again  continued  until  September  7tli. 
on  which  last-nnmed  day  a  hearing  was  had, 
and  on  the  llth  of  September  the  objection 
Interposed  by  counsel  for  McHatton  to  the 
settlement  of  the  proposed  bill  was  sustained. 


and  Judge  McCleman  thereafter  refused  to 
settle  the  bill.  Counsel  for  Olrard  then 
applied  to  tilts  court  for  a  writ  of  mandate 
to  compel  Judge  McCleman  to  settle  the  bill 
of  exceptions,  and  in  the  affidavits  filed  in 
support  of  the  petition  sets  forth  the  fore- 
going facts  and  others  not  necessary  to  be 
noticed  now.  Upon  the  return  of  the  alterna- 
tive writ,  a  motion  to  quash  was  first  In- 
terposed, and,  this  being  overruled  pro  forma, 
an  answer  was  filed,  but  the  answer  merely 
sets  forth  the  proceedings  somewhat  more  in 
detail,  and  does  not  raise  any  Issue  of  fact 
The  matter  was  then  submitted  to  this  court 
for  determination. 

In  the  view  we  take,  it  is  wholly  Imma- 
terial that  notices  for  the  several  bearings 
upon  the  settlement  of  the  proposed  bill  were 
given  by  counsel  for  Girard,  and  the  objec- 
tions made  by  McHatton  on  August  7th  to  the 
notice  given  by  Girard  on  July  Slst  were 
therefore  not  of  any  avail,  and  Judge  Mc- 
Cleman must  have  acted  upon  the  objectlcm 
made  by  counsel  for  McHattcm  on  July  30th. 
Recalling,  then,  that  the  proposed  bill  was 
served  on  J'uly  8th,  th&t  the  amendments 
were  served  on  July  17th,  that  the  proposed 
bin  and  amendments  were  delivered  to  the 
judge  by  Girard  on  July  24tb,  and  that  Jnly 
80th  was  the  first  day  upon  which  settlement 
was  sought,  the  foil  import  of  McHatton's 
objection  to  a  settlemmt  on  that  day  becomes 
apparent  Tbe  objection  is  that  the  proposed 
bin  and  amendments  were  not  within  10 
days  after  tbe  amendments  were  served  pre- 
sented by  Girard  to  the  judge  for  settlement 
upon  five  days'  notice  to  McHatton.  This  ob- 
jection was  sustained,  and  evidently  upon 
the  authority  of  Bnnu  r.  Napton,  '26  Mont 
860.  68  Pac.  17. 

Bums  T.  Napton  was  an  original  pro- 
ceeding In  this  court  by  Burns  to  compel 
Judge  Napton  to  settle  a  bill  of  exceptions 
In  the  case  of  Bums  v.  Kelly,  in  which  lat- 
ter case  Kelly  had  prevailed.  On  June  3d 
Bums  bad  prepared  and  served  a  proposed 
bill  of  excepticHis,  and  on  June  4th  bad  de- 
livered It  to  the  clerk  of  the  court  On 
June  llth  Kelly  proposed  and  served  amend- 
ments, which  were  not  accepted.  On  June 
25th  Burns  gave  notice  that  the  proposed 
bill  and  ameudmtmts  would  be  presented  for 
settlement  on  July  1st  It  did  not  appear 
tbat  Burns,  the  moving  party,  ever  delivered 
or  presented  the  amendments  to  the  court 
judge,  or  clerk,  and,  in  disposing  of  the  mat- 
ter, this  court  said.  "In  the  case  at  bar,  the 
plaintiff  neither  presented  the  proposed  bill 
and  amendments  to  tbe  judge  (on  notice  or 
without  notice)  nor  delivered  them  to  the 
clerk  within  10  dnys  after  June  llth,  which 
was  tbe  day  on  which  the  amendments  were 
served";  and  relief  was  denied  to  Burns. 
The  court  further  observed:  "We  remark.  In 
passing,  that  If  tbe  delivery  of  the  proposed 
statement  on  June  4th  had  been  followed  by 
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a  deUreiT  ^  the  pn^OMA  amendmentB  with- 
in 10  days  Bucceedlnc  the  service  of  them, 
vlth  the  avowed  IntonthHi  <m  the  part  oC  the 
plalDtur  to  leaTe  both  the  BtatemeDt  and 
amettdmentB  for  the  jndge^  the  statute  might 
have  been  BaUefled  In  the  respect  mentikm- 
ed.  ,  The  dellTecy  of  flie  amoidmaita  to 
the  dark  for  the  Judge  woald  doubtleee  be 
tantamount  to  a  new  delivery  of  the  state- 
ment" But  the  coort  fell  Into  oror  In 
uoxmdiig  an  obiter  dlctmn,  as  follows:  "If, 
faowerer,  tiie  amendments  are  not  agreed  to, 
the  party  seekiog  settlement  most,  unless 
the  time  be  wlarged  or  sufficient  excuse  for 
dday  be  shown,  do  one  of  two  things  within 
10  days  after  flie  service  oi  the  proposed 
amendments:  Tlrst  he  most  present  the  pro- 
posed bill  and  amendmoitB — not  one,  but 
both— to  the  Indge  upon  S  daytf  notice  to  the 
adverse  parly ;  or,  secondlr,  he  must  deliver 
the  proposed  bill  and  amendments — not  one, 
bat  both— to  the  deik  of  the  court  for  the 
jndga  Such  Is  tiie  plain  language  and 
meaning  of  aectlai  1166,  supra."  Section 
IVSS,  Code  av.  Proc.  1S8B»  now;  section  6788. 
Bav.  Codes,  does  not  contain  'the  language 
attributed  to  It  by  llie-  learned  Justice  who 
wrote  the  c^lnlon.  Ibe  section  does  provide: 
"OSie  proposed  bill,  and  amendmeDts  most, 
within  tea  days  thereafter,  be  presmted  by 
the  i»r^  seeking  the  settlement  of  the  bill, 
to  the  Judge  who  tried  or  heard  the  case,  up- 
(A  five  di^  notice  to  lite  adverse  par^,  or 
be  delivered  to  the  cleA  of  the  court,  or 
Jndge."  The  opinion  In  Bums  v.  Napton 
•would  lead  <me  to  suppme  that  the  language 
Is,  "OT  be  dellvwed  to  ttie  eietk  of  the  court 
for  the  Judge" ;  but  that  Is  not  correct.  The 
language  Is,  **or  be  ddlvered  to  the  derk 
of  the  court,  or  Judge."  ^e  word  **ox^  is 
not  a  misprint  It  Is  contained  in  the  en- 
nOled  bin  of  the  act  cm  file  In  the  office  of 
the  Setxetary  of  State,  and  that  tt  was  used 
advisedly,  or  at  least  Intoitlonally,  a  history 
of  the  statutes  relatii^  to  the  settlement  of 
bDls  of  exceptions  seems  clearly  to  Indicate. 

Section  281.  rirst  Division,  Bev.  St  1S79, 
provides:  "The  point  of  the  exception  shall 
be  particularly  stated,  except  as  provided  In 
relatI<Hi  to  instructloiu^  and  may  be  deliv- 
ered In  writing  to  the  Judge,  or  if  the  par- 
ty require  it  It  shall  be  written  down  by  the 
clerk.  •  •  •  When  not  delivered  In  writ- 
ing or  written  down  as  above,  It  may  be 
entered  tu  the  Judge's  mloutes,  and  after- 
wards settled  in  a  Btatement  of  the  case  as 
provided  in  this  act.  •  •  • "  This  section 
related  to  the  allowance  of  exceptions  tak- 
en during  the  coarse  of  a  trial ;  but  It  like- 
wise governed  in  the  settlement  of  a  bill  of 
exertions  In  support  of  a  motion  for  a  new 
trial,  as  shown  by  aubdivislon  2  of  section 
287.  The  settlement  of  a  statement  of  the 
case  was  governed  by  snbdlvlBlon  3  of  sec- 
tion 287;  and  It  was  In  this  latter  subdivi- 
sion that  the  clause  "or  delivered  to  the 
derk  of  the  court  for  the  Judge"  Is  to  be 
found.   But  that  subdivision  related  to  the 


settlonent  of  a  stetsment  itf  ttw  ease^  as  dis- 
tinguished from  a  bUl  of  exceptions.  lAese 
same  provisions  remained  in  force  and  were 
carried  into  the  Complied  Statutes  of  1887 
as  sections  291  and  286,  respectively,  of  the 
First  Division.  There  was  also  added  a 
provMon  oontataied  In  secOtm  294,  and 
these  provisions  continued  in  force  and  ure 
brought  into  the  Oode  of  dvil  Procedure  <tf 
1895.  Under  the  Bevlsed  Statutes  of  1819^ 
there  does  not  appear  to  have  been  any  di- 
rect provision  tor  the  settl^ent  <^  a  bill 
of  BxseptSmiB,  but  the  practloe  prevailed  ot 
having  sucb  Idll  settled  immedlatdy.  To  a 
certain  extent  this  apparent  oversight  was 
corrected  in  the  Oomplled  Statutes  ot  18S7 
by  the  addition  of  the  provision  found  in  sec- 
tion 291  referred  to  above;  but  with  this 
added  provision  the  jmvoeed  bill  could  still 
be  delivered  to  tlw  Judge.  In  tbo  Code  of 
Civil  Procedure  of  1896  the  subject  "excep- 
tions" is  treated  in  sections  llSO-llSSk  In- 
clusive, and  in  subdivision  2  of  sectirai  1178 
(Bev.  Oodes,  H  6788-6792,  0796).  Section 
1165  provides:  "Whoi  a  party  desires  to 
have  exceptions  taken  at  a  trial  settled  In  a 
bill  of  exceptions,  he  may  *  •  •  prepare 
a  draft  of  a  bUl»  and  serve  the  same,  or 
a  copy  thmof,  upon  the  adverse  party. 
*  *  *  Within  ten  days  after  such  service 
the  adverse  party  may  propose  amendments 
thereto  and  swve  fiie  same,  or  a  coj^  there* 
of,  upon  the  ottier  party.  The  ifft^osed  UU 
and  amendments  must  within  tm  days 
thereafter,  be  presented  bj  the  party  seek- 
ing the  settlement  of  the  bill,  to  the  Judge 
who  tried  or  heard  the  case,  upon  five  days' 
notice  to  the  adverse  party,  or  be  delivered 
to  the  derk  of  the  court  or  Judge."  A  pro- 
vlsimi  for  the  settlement  of  a  statement  of 
the  case,  similar' to  the  provision  contained 
In  subdivision  8,  (  287.  Bev.  Bt  1879,  and 
subdivision  3,  1  298,  Comp.  St  1887,  is  found 
In  subdivision  8, 1 1178.  Code  Civ.  Proc.  1896, 
where  the  same  claase,  "or  be  delivered  to 
the  clerk  of  the  court  for  the  Judge,"  Is 
found ;  but  In  the  same  connection,  viz.,  with 
rtference  to  the  settlement  of  a  statement  of 
the  case,  as  distinguished  from  a  bill  of  ex- 
ceptions. By  an  act  of  the  Tenth  legisla- 
tive assembly  (Laws  1907.  p.  88),  section  1178 
was  BO  far  amended  as  to  eliminate  subdivi- 
sion 3  altogether,  and  such  amendment  like- 
wise eliminated  from  the  Code  of  Civil  Pro- 
cedure the  clause  "or  be  delivered  to  the 
clerk  of  the  court  for  the  Jndge";  but  the 
section  as  thus  amended  sttll  retained  the 
provision  of  subdivision  2  above.  Sections 
1156  and  1173,  as  thus  amended,  are  car- 
ried into  the  Revised  Codes  of  1907  as  sec- 
tions 6788  and  6T06,  respectively.  And  thus 
the  law  stood  at  the  time  this  controversy 
arose.  It  is  conceded  In  the  brief  of  counsel, 
and  Is  perfectly  apparent  from  the  papers  be- 
fore us,  that  counsel  for  Girard  proceeded 
under  section  6788,  Rev.  Codes  (section  1165, 
Code  Civ.  Proc.  1895),  and  under  the  provi- 
sions of  that  section  he  could  fully  comply 
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with  ttae  Uw  If,  within  10  days  after  the 
amendments  were  served,  he  either  (1)  pre- 
sented the  proposed  bill  and  amendments  to 
the  Judge  npon  five  days*  notice  to  the  ad- 
Terse  party;  or  (2)  delivered  them  to  the 
cleA;  or  dellvwed  them  to  the  Jodge. 
He  dioee  the  th&d  altematlTe^  bat  was  fully 
wlfhin  the  law. 

The  prorision  of  the  law  authorhdng  the 
moving  party  to  pretent  the  proposed  bill  and 
amendments  to  the  Judge  first  appears  In 
the  Code  of  Civil  Procedore  of  1885,  and 
under  that  provl8l<Hi  tba  iuotIdk  party  ae- 
mimes  the  hnrdoi,  not  only  of  morlnff  In 
tlm^  bnt  ot  giving  his  adversary  the  r»- 
qnlred  notlcei  The  district  Judge  has  not 
any  cognisance  of  the  matter  nntU  the  time 
ft>r  tilie  settlement  arrives;  tnit  fbe  moving 
party  Is  not  limited  to  this  remedy.  He  may 
choose  the  third  alternative  and  Mm*  the 
Ull  ^tta  the  proposed  amendments  to  the 
Jndge  directly  ss  was  the  practice  In  the 
early  days  of  the  territory,  or  he  may  de- 
liver the  proposed  bill  and  amendments  to 
the  clerk.  If  the  moving  party  pnrsoeB 
ther  the  second  or  third  remedy  abovcb  he 
la  relieved  from  forthw  responsibility.  It 
la  true  that  there  is  no  procedure  provided 
for  the  settlment  of  the  bill  when  the  pro- 
posed bill  and  amendments  are  delivered  to 
the  Judge  himself;  nether  was  there  in  the 
Bevlsed  Statutes  ot  1879,  cw  in  the  Compil- 
ed Statutes  of  1887,  but  no  dlfiBcnlty  whatever 
was  experienced  on  Qiat  account.  We  think 
the  statute  clearly  Implies  that  the  Judge 
shall  settle  the  UU  Immediately  or  fix  a  sub- 
sequent date  for  settlement  In  the  present 
instance,  then,  the  proposed  bill  and  amend- 
ments having  been  delivered  to  the  Judge 
within  the  time  limited  by  statute,  it  became 
the  duty  of  the  Judge  to  settle  and  sign  the  bill 
at  that  time  or  at  such  future  time  as  he  might 
designate;  and,  having  thereafter  designated 
September  4th,  and  then  continued  the  hear- 
ing nntU  September  7th,  he  should  then  have 
settled  the  Mil  by  making  it  conform  to  the 
troth,  and  should  then  have  signed  and  al- 
lowed the  8am&  In  so  far  as  the  decision 
In  Bums  T.  Napton  Is  contrary  to  the  views 
berdn  expressed,  that  decision  is  modified. 

It  la  ordered  that  a  peremptory  writ  of 
mandate  Issue,  dlrectii^  Judge  McCleman  to 
settle  the  pn^tosed  bill  of  exceptions  and  to 
algn  and  allow  same. 

Writ  Issned. 

BRANTLT,  01  X,  and  SMITH,  concur. 

(66  Wuh.  185) 

STATE)  T.  ARATA. 
(SaimiDe  Court  of  Washington.  Dee.  8,  1009.) 
1.  HoHicinx  (}  128*)— SnrnomroT  or  Imroa- 

MAnOH. 

An  Information  for  murder,  alleging  that 
defendant  "pnrpoaelr,  feloniously  and  of  Els  de- 
liberate and  premeditated  malice,  did  kttl"  de- 


ceased, etc,  la  not  subject  to  the  objection  that 
because  of  the  position  ot  the  verb  "did"  ttiere 
la  no  allegation  tliat  the  kUllng  was  ^kw  pnr* 
posely,  eta 

[Ed.  Note.— For  other  case^.  see  Homicide^ 
Cent.  Dig.  Sf  19S,  196;  De&DIg.  |  128l*J 

2.  Cbiuinax,  Law  (S  SS5*)—YESimci. 

Recommeoding  defendant  to  the  mercy  of 
the  court  after  finding  him  gnUtr  of  murder  in 
the  fint  d«cre«  does  not  show  doubt  as  to  his 
gailt,  or  affect  the  validity  of  the  verdict 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  2108;  Dee;  Dig.  I  885.*] 

3.  HoiaCIDK  (I  296*)— TRIAt^lNBTBTTCTIONfr— 
DKUBEBATION  and  pBEMEDITATIOn. 

After  Initmcdng  on  the  subjebt  of  delib- 
eiatlon  and  premeditation,  that  the  law  knows 
no  apecified  time;  if  a  man  reflectt  on  the  act 
a  moment  before  the  act,  It  la  aoflldent;  the 
time  of  the  delit>eratioD  and  premeditation  need 
not  be  long;  and,  If  it  fomisbea  room  for  re- 
flection, then  it  is  aufficlent  deliberation— it  was 
error  to  state  that  "there  need  be  no  appreciable 
apace  of  time  lietween  the  formation  of  the  in- 
tention to  kill  and  the  killing." 

[E!d.  Note.— For  other  caaea,  see  Homldds, 
Cent.  Dig.  SI  586-681 ;  Dec.  Dig.  I  286.*] 

4^  HOMIOIDS    (I    14*)  —  "DKLIBUATZOa"  — 

**PBaMKDITATION." 

The  words  "deliberation"  and  **premedlta> 
tton"  necesMtrily  imply  aome  appreciable  length 
of  time.  To  deliberate  and  to  meditate  on  an 
act  meana  to  think  it  over  and  to  weigh  tlie 
conBeguences,  and,  when  there  la  no  appreciable 
time  tberefor,  there  can  be  no  deliberation,  and 
no  premeditation. 

(Ed.  Note.— For  other  caaea,  see  Homfdde, 
Cent  Dig.  §S  19.  20 ;  Dea  Dig.  <  14.* 

For  other  deQnitions,  see  Worda  and  Phrases, 
vol.  2,  pp.  1951-1955:  vol.  S,  p.  7682;  vol.  6, 
pp.  5BCi&^«507;   vol.  8,  p.  tMi 

D^artment  2.  Appeal  from  Superlw 
Court,  Kitsap  County ;  John  B.  Yakey,  Judge. 

Jama  Arate  was  convicted  of  murder,  and 
appeals.  Reversed. 

George  Friend  and  MUo  A.  Boot  for  ap- 
pellant Thomas  Stevenson,  W.  F.  Ifaglll, 
and  C.  D.  Sutton,  for  the  State; 

MOUNT,  J.  The  appelUtnt  was  tried  and 
convicted  of  the  crime  ct  murder  in  the 
first  degree.  He  i^peala  from  the  deaUi 
sentence. 

His  connsd  argues,  first  that  ttae  infbrma- 
tlon  is  Insufflcloit  The  InformatlQn  states: 
'That  the  said  Jama  Arate  In  the  county  of 
Kitsap,  stete  of  Washlngtim,  an  the  21st  day 
of  November,  A.  D.  1908,  then  and  there 
b^ng,  purposely,  feloniously,  and  ot  his  delib- 
erate and  premeditated  malice,  did  kill  one 
Herbert  Richards,  by  then  and  there  pur- 
posely, feloniously,  and  of  his  deliberate  and 
premediteted  malice  stebblng,  cutting,  and 
mortally  wounding  said  Herbwt  Richards 
with  a  knlte  irtilcb  he^  the  said  Jama  Arsta, 
th»  and  Uiera  held  In  his  huids,  contrary,** 
eta  It  Is  contended  that;  because  title  verb 
"did"  follows  the  words  "pnrposely,  felo- 
niously, and  of  his  deliberate  and  premeditat- 
ed malice,"  tbme  Is  no  allegation  that  the  kill- 
ing was  done  purpos^y,  etc.  There  la  no 
merit  in  this  contention.   To  say  that  a  per- 
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■on  pnrpoBely  and  felonious];  did  an  act  Is 
to  say  tbat  he  did  It  purposely  and  felonious- 
ly. There  Is  no  difference  In  the  two  expres- 
sions. SubstantlaUy  this  form  of  InfOnna- 
tlon  has  been  sustained  by  ttils  court  In  many 
cases  as  diai^;tng  murder  in  the  first  Aegree. 
State  T,  Gronln,  20  Wash.  B12,  66  Pac.  28, 
and  cases  there  dted;  State  t.  Crawford,  83. 
Wash.  26(V  71  Pac.  lOSa  The  Jury  returned 
a  Terdlct  of  **0ullty  of  murder  In  the  first 
degree^  and  further  nconunend  the  defends 
ant  to  the  mercy  of  the  court"  It  Is  con- 
tended that  Utls  shows  a  compromise  rerdlct; 
and  that  the  Jury  were  not  convinced  of  de> 
ftadanfs  gnUt  b^ond  a  reasonable  doubt, 
because  Qisn  is  but  one  penalty  provided 
for  the  ollexae,  which  penalty  is  death  where 
no  mercy  can  be  shown.  Many  r«L8onable 
tnfdrences  might  be  drawn  from  ttils  recom- 
moidation,  but  the  fact  remains  that  the 
Jury  nuanimously  found  the  defendant  guilty 
of  the  greater  crime  charged.  That  finding 
was  the  ulttmato  finding  upon  the  issues 
tried.  The  jury  were  not  concerned  about 
the  penalty.  It  was  the  duty  of  the  court  to 
pronounce  the  Judgment  which  the  law  int* 
posed.  Sucb  a  recommendation  was  merely 
advisory,  and,  if  the  penalty  were  such  that 
the  Judge  m^ht  exercise  a  discretion  in 
prmonncli^  smtence,  he  would  not  be  bound 
titereby.  He  might  heed  the  recommendation 
or  not  as  he  saw  fit.  The  recommendation 
was  therefore  mere  snrplasage.  It  did  not 
invalidate  the  verdict  regularly  and  solemn- 
ly rendered.  Nor  did  It  necessarily  show 
that  there  was  a  doubt  In  the  minds  of  the 
Jurors  as  to  the  guUt  of  the  accused.  Stete 
V.  Bennett,  40  B.  a  808,  18  S.  E.  866;  State 

Potter,  16  Kan.  802;  Stete  v.  Bradl^,  6 
La.  Ann.  564;  State  v.  Newman,  49  W.  Va. 
724,  89  S.  R  655;  People  v.  Lee,  17  Cal.  76. 

It  is  contended  tbat  the  court  erred  In  in- 
structing the  Jury  upon  the  question  of  time 
necessary  for  deliberation.  Upon  this  ques- 
tion the  court,  after  defining  the  different 
degrees  of  murder  and  after  defining  the 
meaning  of  the  words  "purposely,"  "delib- 
erately," "premeditation,"  and  "malice,"  said 
to  the  jury:  "I  further  Instruct  you  that  the 
law  knows  no  specific  time  within  which  any 
Intent  to  kill  must  be  formed  so  as  to  make 
It  murder.  If  the  wIU  accompanies  the  act 
a  moment  antecedent  to  the  act  Itself  which 
caused  death.  It  Is  as  sufficient  to  make  the 
offense  murder  as  If  It  were  a  day  or  any 
other  time.  I  further  Instruct  you  that  the 
time  of  deliberation  and  premedltetlon  need 
not  be  long.  If  It  furnishes  room  for  an  op- 
portunity for  reflection  and  the  facts  show 
that  such  reflection  existed,  and  that  the 
mind  was  busy  with  the  design  and  made  fhe 
choice  with  full  chance  to  choose  otherwise, 
there  Is  sufficient  deliberation.  I  further 
instruct  you  t^t,  to  warrant  the  jury  in 
finding  a  verdict  of  murder  In  the  first  de- 
gree,  you  must  flind  and  so  Indicate  In  your 
verdict  that  the  killing  was  with  dellbera- 
ttim  and  premedltetlon;  that  la,  that  the 


prisons  concaved  Intnt  to  kill,  that  he 
mediteted  upon  it,  nuA  that  be  formed  and 
afterwards  executed  the  ddlberate  determi- 
nation to  teke  life.  If  the  deliberate  Intent 
to  kill  be  thus  formed  and  acted  upon.  It  Is 
Immaterial  how  soon  after  such  evil  design 
is  formed  that  it  is  e^racuted.  There  need 
be  no  appredable  space  of  time  between 
the  formation  of  the  intmUon  to  fcUI  and  the 
killing."  This  was  the  whole  Instruction  up- 
on this  question,  and  it  is  apparent  tiiat  the 
Instruction  was  erroneous.  While  It  Is  cor- 
rect that  the  law  lokows  no  qtedfic  l«Dgth 
of  y  time  for  deliberation  and  premedltetlon, 
and  that  such  time  need  not  be  long,  it  Is 
manifest  that  there  must  be  some  length  ot 
time  therefor,  and  that  this  mnst  be  an  ap- 
preciable length  of  tlm&  It  may  be  readily 
underiMood  bow  a  malicious  purpose  may  be 
fonned  in  an  Inetent  without  the  lapse  -of 
any  aroredable  length  of  time,  and  it  may 
be  carried  Into  execution  immediately  with- 
out time  or  opportunity  for  deliberattaa  or 
premedltetlon.  But  the  words  "delibera- 
tion" and  **iffemedItet]on'*  necessarily  Imply 
some  appredable  length  of  time.  To  delib- 
erate and  to  medltete  upon  an  act  means  to 
ttilnk  it  over  and  to  weigh  the  consequences, 
and,  when  there  is  no  apinredahle  time  there- 
for, there  can  be  no  dtilberation  and  no  pre- 
medltetlon.   In  Stete  V,  Bntten,  18  Wash. 

43  Pac  80,  this  same  question  was  con- 
sidered, and  this  court  there  said:  *'It  seems 
to  us  that  the  language  used  wipes  out  the 
distinction  mads  In  the  stetute  between  mur^ 
der  in  the  first  and  second  dc^rea  While  no 
great  amount  of  time  necessarily  Interveros 
between  the  Intention  to  kill  and  the  act 
of  killing,  yet,  under  our  stetute,  there  must 
be  time  enough  to  deliberate,  and  no  delib- 
eration can  be  instentaneous ;  in  fact,  the 
Idea  of  deliberation  Is  the  distinguishing  Idea 
between  murder  In  the  first  and  second  de- 
gree, and  the  instructions  of  the  court  which 
we  have  quoted,  give  exactly  that  which 
would  be  necessary  to  define  murder  in  the 
second  degree,  because  the  Intention  to  kill 
mnst  be  In  the  mind  of  the  slayer,  and  he 
must  do  It  purposdy  and  malldoualy.  Con- 
sequently the  act  of  killing  mnst  be  preceded 
by  the  purpose  to  kill,  and  It  must  be  a 
malicious  purpose,  and  that  purpose  may  be 
formed  iDStenteneonsIy,  or,  as  e^reased  by 
the  learned  court  below,  *a8  Instantaneous 
as  the  successive  thou^te  of  the  mind,*  and 
under  the  old  definition  of  murder,  viz.,  tiie 
unlawful  killing  of  any  subject  whatsoever 
through  malice  aforethought,  that  would  be 
a  proper  Instruction  In  regard  to  murder; 
but  our  stetute  has  changed  the  law  in  tills 
respect,  and  has  Introduced  the  element  of 
deliberation,  and  ddlberation  means  to  weigh 
in  the  mind,  to  consider  tlie  reasons  for  and 
against,  and  consider  maturely,  to  reflect 
upon — and,  while  It  may  be  difficult  to  deter- 
mine just  how  short  a  time  It  will  require 
for  the  mind  to  deliberate,  yet,  If  any  effect 
la  to  be  given  to  the  stetute  whidi  makes 
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a  dlfferenre  between  mnrter  in  the  first  and 
■econd  degEe%  tbe  language  used  by  the 
leuriiud  cuurt  Is  too  broad."  In  State  v. 
Moody.  18  Wash.  Idfi.  51  Pac.  366.  this  rule 
was  again  under  consideration,  and  an  in- 
struction stating  that  "No  appreciable  space 
of  time  need  elapse  between  tbe  forming  of 
such  Intent  and  the  Infliction  of  tbe  fatal 
wound,"  was  held  ema.  The  cases  of  State 
T.  Straub,  16  WaslL  111,  47  Paa  227,  State 
T.  Oln  Pon,  IG  Wash.  426,  47  Paa  961,  and 
State  T.  Hawkins,  28  Wash.  289,  63  Paa  268, 
were  each  dlstlngulsbed  from'the  earlier  case 
of  State  T.  Buttffli  1^  reason  of  the  fact 
that  In  neb  of  the  last-named  cases  the  In- 
struction upon  this  point  provided  for  an 
appreciable  length  of  time.  In  tbe  case  at 
bar,  the  court  said,  in  substance,  the  law 
knows  no  specific  time.  If  tbe  man  reflects 
upaa  the  act  a  moment  antecedent  to  tbe 
act,  it  is  sufflfdent  The  time  of  deliberation 
and  premeditation  need  not  be  Im^  If  It 
famlsbes  rotm  for  reflection  and  tbe  facts 
show  that  suGb  reflection  existed,  then  it  Is 
suffldeat  dtflberation;  and  dosed  the  In- 
structl<m  uvva  this  point  wiUi  tbe  statemmt: 
"There  need  be  no  appreciable  space  of  time 
between  the  formation  of  the  Intention  to 
klU  and  the  killing."  By  these  few  last 
words  the  court  destroyed  at  once  all  that 
was  good  In  the  entire  statement,  and  gave 
the  jury  a  rule  which  tbls  court  has  fre- 
Quentiy  held  was  erroneous.  This  was  re- 
verslbie  error. 

Otber  errors  are  assigned  upon  tbe  In- 
structions relating  to  self-defense  and  prov- 
ocation.  Some  expreaslons  therein  may  be 
snbject  to  crltlciBm,  but  they  do  not  in  our 
opinion  constitute  reverslbie  error  when  con- 
sidered in  relation  to  all  the  facta  In  tbe 
case,  and  do  not  require  extended  discussion. 

On  account  of  the  error  above  pointed 
out,  the  Judgment  Is  reversed,  and  tbe  cause 
ronanded  for  a  new  trial. 

HUDKIN,  C.  J.,  and  DUNBAR,  CBOW, 
and  PARKER,  JJ.,  concur. 

lU  Waata.  1«} 

OHANEY  V.  CHANEY. 

(Supreme  Oonrt  of  Wasblngton.   Dec.  2,  1909.) 

1.  APPEAL  ANn  Ebsob  (|  1074*)— Habuless 
Ebro  a— Dismissal. 

Where  a  notice  of  appeal  from  an  order 
Buatainiug  a  demnner  to  a  petition  to  vacate 
ft  decree  of  divorce  states  that  the  appeal  Is 
taken  from  an  order  Bustaioing  a  demurrer  to 
**aD  amended  petition,"  but  the  record  and  final 
order  of  dismissal  referred  to  It  as  "a  peti- 
tion," and  tbe  notice  states  that  the  appeal  is 
taken  from  this  final  order,  the  apparent  er< 
roiieoua  reference  in  tbe  notice  to  previous 
orders  not  goal  is  immaterial,  and  not  ground 
for  dismissing  the  appeal. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1074.*] 


2.  Appeal  akd  Ebbob  (S  655*)— Rxcosn— 
Stbikino  Otrr  Affioavits. 

On  an  appeal  from  an  order  sustaining  a 
demnrrer  to  a  petition  to  Tacate  a  decree  of 
divorce,  aflSdavita  attached  to  the  petition  will 
not  be  stricken  out,  as  the  case  does  uot  coma 
up  for  review  on  the  merits,  and  it  Is  not  at- 
tempted to  use  tbe  affidavits  as  a  part  ct  the 
evidence  without  making  them  a  part  of  the 
record  by  bill  of  exceptions  or  statement  of 
facts. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec.  Dig.  {  656.*] 

a  DiVOBCE    (S    167*)  —  DECBKE  —  VACATINO— 
JUBISDICnON. 

Ballinger's  Ann.  Codes  &  St  ffi  4878,  4879 
(Pierce's  Code,  336,  337),  relate  to  service 
of  samtnons  b;  publication.  Section  4880  (sec- 
tion 338)  provides  that  a  defendant  served  by 
publication  may,  except  in  divorce  actions,  he 
allowed  to  defend  after  judgment,  irithin  one 
year  after  its  rendition,  on  such  terms  as  may 
be  just.  Section  6153  (section  1033)  provides 
that  the  superior  court  in  which  a  judgment 
has  been  rendered  shall  have  power  after  the 
term  to  vacate  it  for  fraud  iu  obtaining  it,  and 
section  M56  (section  1036)  provides  uat  pro- 
ceedings to  vacate  a  judgment  shall  be  by  peti- 
tion setting  forth  the  judgment  and  the  facts 
constituting  a  cause  for  its  vacation.  A  peti- 
tion by  defendant  to  vacate  a  divorce  decree 
set  forth  an  afifidavit  hj  plaintiff  that  he  mail- 
ed a  copy  of  tbe  summons  and  complaint  to 
defendant  addressed  to  her  at  a  given '  street 
and  number  in  a  city  named,  and  alleged  that 
defendant  at  tbe  time  did  not  live  at  such  ad- 
dress, as  plaintiff  well  knew,  and  that  plaintiff 
at  all  times  knew  her  addresa:  that  there- 
after plaintiff  secured  a  decree  of  divorce  with- 
out defendant  being  present  or  represented ; 
that  she  did  not  receive  the  summons  or  com- 
plaint,  and  had  no  knowledge  that  a  divorce 
action  was  pending  until  after  the  decree;  that 
about  three  montDs  before  the  divorce  action 
was  started  defendant  left  plaintiff  to  go  Bast 
with  the  mutual  understanding  that  he  would 
join  her^  and  that  they  would  resume  house- 
keeping m  some  Eastern  city ;  that  defendant 
never  nad  any  intimation  of  the  i>endency  of 
the  action  or  rendering  of  the  decree  until  after 
it  was  rendered ;  that,  after  leaving  the  state 
and  duriug  tbe  time  when  plaintiff  was  prose- 
cuting the  divorce  action,  she  received  maoy 
letters  from  him;  that  she  Inquired  at  the  ad- 
dress stated  in  the  affidavit  and  at  the  post 
office,  and  could  receive  oo  information  that 
said  summons  and  complaint  was  ever  at  such 
address,  and  that  she  alleges  and  believes  that 
no  summons  and  complaint  was  ever  mailed  to 
her.  Held,  that  the  petition  sufficiently  seta 
out  the  decree  secnrea.  and  alleges  fraud  in 
securing  tbe  decree,  to  give  the  superior  court 
jurisdiction  to  vacate  the  decree. 

[Ed.  Note.— For  other  eases,  see  Divorce,  Dec 
Dig.  {  167.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J,  Tallman, 
Judge. 

A.  0.  Chancy  brought  suit  against  Eliza- 
beth Chan^  for  divorce.  A  default  Judg- 
ment was  granted  plaintiff,  and  defendant 
filed  a  petition  asking  to  hSTO  the  decree 
vacated,  to  whldi  a  demurrer  was  sustain- 
ed, the  petitimi  dismissed  upon  defendanrs 
refusal  to  plead  further,  and  defaidant  ap- 
peals. Reversed. 

Wlllett,  Oleson  ft  WilletC  and  Benj.  M. 
Levlne,  for  appellant    Fred  0.  Brown,  for 

respondent. 


•For  othsr  cmms  sm  sam*  topic  and  section  NUMBER  in  Dse.  A  Am.  Dlgi.  1907  to  dats^  *  Beportar  Indsns 
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PARKBB,  J.  TbSa  Is  an  appeal  from  or^ 
of  ttie  superlw  court  auBtainlng  re* 
spoDdent'B  general  demurrer  to,  ana  dia- 
mlsslng,  appellants  petition,  upon  ber  re- 
fusal to  plead  farther,  wherein  she  seeks 
to  hare  Tacated  a  decree  of  divorce  render- 
ed against  her  In  ttUs  action  upon  the  ground 
ot  fraud  in  obtaining  tiie  same.  The  petition 
la  entitled  and  filed  In  tlie  original  action, 
and  the  allegations  thereof  which  we  deem 
neeessaxy  to  notice  are  as  follows:  That  on 
May  29^  1906,  plaintiff  commenced  the  above- 
eutifled  action  for  dlvwce  against  this  de- 
fendant diarging  this  defendant  with  being 
gnll^  of  cmel^  and  personal  Indignities 
toward,  flia  plalntUf,  rmderlng  his  life  bor- 
dttuome,  and  that  this  defendant  struck 
plaintiff,  and  that  she  has  a  violent  and  nn- 
gDvernable  temper,  and  other  allegations  as 
ajx>ear  In  the  complaint  In  this  action.  That 
on  May  28, 1908,  plaintiff  herein  made  an  af- 
fidavit In  words  and  figures  as  follows,  to 
wit:  *A.  O,  Ghan^.  being  first  duly  sworn. 
«i  oath  deposes  and  says:  •  *  •  Utat 
the  defendant  Is  a  resident  of  No.  82(»  Prai- 
rie avenue,  Chicago,  nUnols;  that  plaintiff 
has  deposited  at  the  United  States  post  of- 
fice, at  Seattie,  Washington,  on  exact  copy 
of  Uie  original  summona  and  complaint  hrae- 
In,  in  a  sealed  envelope,  with  postage  pre- 
paid, and  addressed  to  the  defendant  at  No. 
■  saOft  Prairie  avenue,  Chicago,  lUlnois.  Tbls 
affidavit  is  made  in  support  of  the  plaintiff's 
motion  fttr  an  order  for  the  service  of  the 
summons  by  pnhllcation  of  the  summons 
herein.'  That  on  the  said  affidavit  the  court 
in  this  case  entered  an  order  granting  leave 
to  publish  summons,  In  words  and  figures  as 
follows,  to  wit:  [Here  follows  the  order.] 
TSat  thereupon  the  plaintiff  in  this  case  pro- 
ceeded to  seorre  the  defendant,  this  petition- 
er, with  snmmwis  by  publication,  and  that 
he  published  a  summons  for  seven  consecu- 
tive weeks,  conunent^g  May  29,  1906,  and 
ttidlng  July  1(^  1908,  and  that  the  said  sunir 
mons  was  in  words  and  figures  as  follows, 
to  wit:  [Here  follows  copy  of  the  snnunons 
which  appears  to  be  in  due  fOrm.]  That 
thereafter  mjxSi  proceedings  were  hod  In 
said  cause  that  an  order  of  default  was  en- 
tered  herein  on  July  29,  1006.  That  there* 
aft»  this  action  came  on  to  he  heard  on  Au- 
gust 4,  1906,  b^ore  Ihe  Honorable  Arthur 
B.  Orlffin,  one  of  the  Judges  of  the  above-en- 
titled court,  as  an  undefended  divorce  case, 
and  that  at  said  action  plalaUff  gave  evl- 
dence  in  support  of  the  allegationa  of  his 
complaint,  but  that  the  defmdant  was  not 
presfBit,  and  was  not  represented  In  said  ac- 
tion, and  had  no  knowledge  that  such  a  hear- 
ing was  being  held.  That  thereupon  the 
court  on  August  ^  1906,  made  and  entered 
findings  of  fact  and  conclusions  of  law  and 
decree  granting  to  the  plahiUff  in  this  ac- 
tion a  divorce  from  the  defendant,  on  the 
grounds  of  cruelty  and  personal  Indignities. 
That  said  div(vce  was  procured  Yxy  the  plain- 
tiff herein  fay  fraud.  In  this,  to  wit,  *  •  • 


That  from  May  2, 1000,  to  February  29,  1908, 
this  plaintiff  and  defendant,  lived  and  co- 
habited together  as  husband  and  wife,  and 
that  on  February  29,  1908,  with  the  plain- 
tiff's knowledge  and  consent,  and  under  his 
direction,  this  defendant  bade  the  plaintiff 
good-bye  for  Chicago,  at  the  railway  atatton 
at  Everett,  Wash.,  at  which  time  the  plain- 
tiff told  this  defMidant  tiiat  he  Intended  to 
sell  out  his  tea  and  coffee  routes  In  SeatUe, 
Wa^.,  In  a  few  days,  after  which  he  would 
Immediately  go  East,  and  either  call  or  said 
for  this  defendant  to  resume  housekeeping 
and  living  together  in  some  Eastern  city, 
and  that  he  would  also  send  this  defendant 
money  for  her  support  and  maintenance, 
miat  since  said  Fatwnary  29,  180H,  plaintiff 
has  sent  this  defendant  five  small  remittan- 
ces, totaling  117,  and  that  between  Febror 
ary  2%  1908,  and  August  1,  1908,  the  de- 
fendant has  received  from  the  plaintiff  87 
lett^  in  none  of  which  did  he  mttitlon  In 
any  way  tike  matter  of  dlvoroa  That  tikis 
defendant  hod  no  notice  of  any  kind  direct; 
or  Indirect,  that  suit  for  divorce  bad  been 
instituted  or  was  pmding  in  this  court,  or 
elsewhere,  m  that  any  such  action  was  con- 
templated, until  Saturd^,  August  20,  1006, 
when  she  received  through  the  mails  a  cc^ 
of  the  Seattie  Dally  Bulletin  dated  August 
Sth,  and  from  which  she  discovered  that  a  de- 
cree of  dlTorce  had  beok  granted  herein  to 
plaintiff  In  this  acttou,  whoeupon  she  at 
once  consulted  sn  attorney,  and  <m  Septan- 
ber  20,  1908»  HM  received  copies  of  the  pa- 
pers in  this  cause,  which  was  the  first  com- 
plete Inftnrmation  ot  this  action  that  ever 
came  to  h«e  attention.  This  defmidant  fur- 
ther alleges:  Ttiat  tfie  never  received  any 
summons  and  oom^alnt  hertin,  or  any  no- 
tice of  any  kind,  and  bad  no  knowledge 
whatever  tiiat  a  cow  ot  the  summons  and 
complaint  her^  was  mailed  to  her,  and  fur^ 
thee  states  fhat  ahe  has  not  resided  at  No^ 
320&  Prairie  avenue,  Chicago,  Illlnbte,  since 
the  1st  day  of  June,  1908,  on  which  date 
she  left  said  address  for  Na  S218  Calumet 
avenue;  Qilcago,  Illinois,  where  she  resided 
until  June  29,  1008,  when  ahe  wait  to  re- 
side at  her  present  address,  No.  8858  Prairie 
avwu^  Chicago,  Illinois,  and  where  she  now 
resides  witik  Maurice  Chaney,  a  brother  of 
the  plaintiff  lioeln,  and  his  wife  and  family, 
and  that  the  plaintiff  htteln  was  kept  In- 
formed oontinuonsly  of  the  corre<^  address 
of  tills  defendant,  and  knew  of  tiie  changes 
In  location  made  by  this  defendant  That 
defoidant  further  states  ttiat  she  has  made 
diligent  ingnlry  at  Na  8208  Prairie  avenue 
and  at  the  Chicago  post  office  since  the  said 
25th  day  of  September,  1006,  for  the  said  caw 
of  summons  and  complaint  and  has  obtained 
no  Information  that  said  summons  and  com- 
plaint was  ever  at  said  address  or  In  the 
dty  of  Chicago,  and  affiant  alleges  and  be- 
lieves that  no  such  summons  and  cranidalnt 
was  ever  mailed  to  her.  and  that  none  was 
ever  delivered  to  any  address  in  tiie  dty  of 
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Chicago,  and  timt  during  tbe  time  the  said 
Bummons  was  pnbltshed  the  plaintiff  and  de- 
fendant were  corresponding,  and-  defendant 
was  receiving  from  plaintiff  letters  correctly 
addressed  to  her  respectlTe  street  numbers." 

There  are  other  allegattons  which  we  think 
are  sufficient  to  constitate  a  defense  npon 
the  merits.  This  petition  Is  Terifled  by  one 
of  petitioner's  attorneys  on  accotmt  of  her 
n<mresldence  and  absence  from  ttie  8tat& 
There  are  attached  to  the  petition  and  made 
part  thereof  affidavits  signed  by  the  petition- 
er herself,  wliereln  are  stated  substantially 
the  same  facts  alleged  in  the  formal  part 
of  the  petition,  except  the  facts  shown  by 
the  record  and  fllea  In  the  case  leading  up  to 
and  rendering  of  the  decree  of  divorce.  The 
prayer  Is  that  the  decree  be  vacated  and 
she  be  granted  an  opportunity  to  dtfend  tlie 
action.  This  petition  was  filed  November 
10,  1908,  only  a  little  more  than  three  months 
after  the  rendering  of  the  decree,  which  In 
the  light  t>f  the  aUegatloiu  render  tt  plain 
she  moved  promptly. 

Counsel  for  appellant  moves  to  dlsmtos 
the  appeal  because  of  certain  technical  de- 
fects In  the  record  and  notice  of  appeal, 
whereby  it  becomes  uncertain  as  to  whether 
It  was  an  original  or  amended  petition  to 
which  the  demurrer  was  sustained  when  ap- 
pellant elected  to  stand  upon  hfir  petition. 
In  the  notice  of  appeal,  it  is  stated,  among 
other  things,  that  the  appeal  la  taken  firom 
the  order  sustaining  the  demnrrtt  to  the 
"amended  petition,"  while  counsel  ai^es  the 
record  falls  to  show  any  such  petition  or  or- 
der. It  1b  plain,  however,  from  the  record 
and  final  order  of  dismissal  that  a  general 
demurrer  to  "a  petition,"  whldi  we  must  pre- 
sume Is  iiiB  one  we  find  in  the  record,  was 
enstained  and  the  appellant  thereupon  elect- 
ed to  fltand  upon  het  petition,  and  for  that 
reason  the  proceeding  was  finally  dismissed. 
The  notlre  fttrther  plainly  states  that  the 
appeal  Is  taken  from  this  final  order,  so 
the  apparent  erroneous  reference  in  the  no- 
tice to  previous  orders,  which  were  not  final, 
la  Immaterial.  The  motion  to  ^^i»mi«ff  is  de- 
nied. 

Counsel  moved  to  strike  from  Hie  tran- 
script the  affidavits  of  appellant  attached  to 
her  petition,  resting  the  moti(Hi  npon  the 
decision  of  thin  court  in  WMdby  Land,  etc, 
Co.  T.  Nye,  6  Wash.  801.  81  Pac.  752.  If 
this  case  were  brought  hen  for  review  up- 
on the  merits,  and  these  affidavits  were  at- 
tempted to  be  used  as  a  part  of  the  evidence 
without  being  made  part  of  the  record  by 
bill  of  exceptloiu  or  statement  of  fact  as 
seems  to  have  been  attempted  In  that  case, 
there  would  be  merit  In  this  motion.  But 
these  affidavits  are  attached  to  and  made 
part  of  ttie  petition,  they  constitute  a  part  of 
the  petitioner's  statement  of  her  cause  of 
action,  and  the  statementa  therein  made  can- 
not be  stricken  any  more  than  statements  In 
-Qie  body  of  the  p^tton  am  "be,  and  only,  for 
similar  cause. 


We  are  next  confronted  with  the  qnestlMi 
of  the  Jurisdiction  of  the  superior  court  In  the 
light  of  section  4880,  Ballinger's  Ann.  Codes 
&  St.  (Pierce's  Code,  I  838),  and  the  case  of 
Metier  v.  Metier,  82  Wash.  4S)4,  73  Fac.  685, 
construing  that  section,  upon  the  auUuffity 
of  which  It  is  stated  in  appellant's  brief  th% 
learned  trial  court  disposed  of  this  proceed- 
ing. Sections  4878  and  487d  (sections  330, 
337)  relate  to  the  manner  of  serving  sumr 
mons  by  publication;  the  latter  providing 
that:  "Personal  service  on  the  defraidant 
out  of  the  state  shall  be  equivalent  to  serv- 
ice by  publication."  It  Is  then  provided  by 
section  4880:  "If  the  summons  la  not  served 
personally  on  the  defendant  to  the  cases  pro- 
vided In  the  last  two  sections,  he  or  his  r^ 
reemtatlves,  on  application  and  Buffldent 
cause  shown,  at  any  time  before  Judgment, 
shall  be  allowed  to  defend  the  action  and,  ex- 
cept in  an  action  for  divorce,  the  defendant 
or  his  representatives  may  In  like  manner  be 
allowed  to  defend  after  Judgment,  and  within 
one  year  after  the  rendition  ot  ancb  Judg- 
ment, on  such  terms  as  may  be  Just"  Com- 
menting upon  this  section  In  the  Metier  Case, 
the  court  said:  "It  Is  evident  that  It  was 
the  intention  of  the  Legislature  by  this  sec- 
tion to  limit  the  right  of  a  defendant  to  de- 
fend in  an  action  for  divorce  to  a  time  prior 
to  the  entry  of  the  Judgment,  while  it  con- 
tinued the  right  to  defendants  In  other  ac- 
tions for  a  p^lod  of  one  year  after  that  time. 
This  means  that  the  trial  court  has  no  con- 
trol over  an  action  for  divorce  after  It  has 
once  rendered  a  decree  therein  *,  that  while  it 
may  vacate  Judgments  In  other  actions,  for 
good  cause  shown.  If  ai^llcatlon  be  made  to 
It  within  one  year,  It  has  no  sudi  power  over 
a  Judgment  rendered  In  an  action  for  divorce. 
The  court  can,  of  course,  lawfully  vacate 
such  a  decree  when  entered  without  Juris- 
diction, and  perhaps  where  it  Is  the  result  of 
fraud  practiced  on  the  court  or  the  other 
spoQse,  but  for  reasons  which  ordinarily  call 
for  the  exercise  of  a  mere  Judicial  discretion 
It  lias  no  such  power."  While  the  court 
there  fully  recognized  that  this  section  gave 
to  the  superior  court  power  to  open  a  cause 
to  let  In  a  defense  after  Judgment,  where  the 
service  had  been  by  publication  and  withheld 
such  power .  as  to  divorce  decrees,  it  seems 
plain  to  us  there  was  no  intention  of  holding 
that  fraud  In  obtaining  a  divorce  decree 
could  not  be  shown  as  a  ground  for  its  vaca- 
tion. Indeed,  the  language  of  the  opinion 
seems  to  assume  to  the  contrary,  though  that 
question  does  not  appear  to  have  been  in  that 
case.  It  will  be  noticed  that  this  section 
relates  only  to  Judgments  and  decrees  ren- 
dered upon  service  by  publication;  Its  pur- 
pose evidently  being  to  give  to  parties  hav- 
ing Judgments  and  decrees  rendered  against 
them  upon  such  service  other  than  In  divorce 
cases  an  opportunity  to  appear  and  defend  at 
any  time  within  one  year  thereafter  when 
they  can  show  any  sufficient  cause  within  the 
discretion  of  the  court  rendering  socb  Judg- 
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mOnt  or  decree.  Fraud  would,  ot  coarse,  be 
one  good  cauae,  but  tbere  might  be  many  oth- 
er cansee  snfflcient  nnder  this  sectloii  which 
would  not  be  If  there  were  no  each  provision. 
It  did  hot  take  away  any  tigbta  poonoBaed  by 
parUea  haTlng  Jadgmcmta  rendered  against 
them,  bat  gave  additloaal  rights  to  parties 
having  jadgmentB  rendered  i^lnst  them  up- 
on service  by  pabllcatioa.  In  Ihe  absence  of 
this  ^vision,  a  Jo^ment  rendered  upon 
BWTlce  by  pnbHcatlon  could  not  be  set  aside 
for  any  different  reastm  than  conld  other 
judgments.  Thia  section  Is  not  the  whole 
law  upon  the  subject  seMinK  aside  divorce  de- 
crees simply  becaose  such  decrees  are  ez- 
clnded  from  Its  operation.  Graham  r.  Ora- 
ham,  Pae  SOI.  This  petitioner  does  not 
have  nor  does  she  seem  to  be  claiming  any 
greater  rl^ta  because  the  fraud.  whUib  she 
allegea  was  porpetrated  upon  her  was  In  a 
cause  where  the  decree  purports  to  have  been 
rendered  upon  service  by  publication,  Instead 
of  some  other  kind  of  swlce.  The  effect  of 
the  fraud  on  her  rights  Is  in  no  way  con- 
trolled by  the  kind  of  service  purported  to 
have  been  made.  And  we  do  not  think  this 
petition  shows  want  at  jurisdiction  In  the  sa- 
pwlor  court  simply  because  It  may  allege  a 
cause  for  vacating  the  decree  under  this  sec- 
tlm  If  It  were  not  a  Uvoroe  decree.  It  also 
may  show  facts  cimstltatlng  fraud  sufficient 
for  vacating  the  decree  Ind^iendent  of  this 
section,  and  this  brings  ns  to  that  queBtton. 

The  goiml  law  relating  to  the  vacation 
ot  judgments,  being  sections  6158-6162,  Bel- 
linger's Ann.  Codes  ft  St  (Pierce's  Code,  |i 
1083-10^,  among  other  thliwB  provides: 

"Bee.  6168.  The  superior  court  In  whldi  a 
judgment  has  bem  rend^nd,  or  by  whldi  or 
the  judge  at  which  a  final  ord»  has  been 
made,  shall  have  power;  aft«  the  term  at 
which  su^  judgment  or  ordOT  was  made, 
to  vacate  or  modify  suCh  judgment  or  order: 
*  *  *  (4)  For  fraud  practiced  by  the  snc- 
cessful  party  in  obtaining  the  judgment  or 
order,  •  • 

_"Be&  6150.  The  proceedings  to  obtain  the 
boieflt  of  subdivisions  two,  three,  four,  five, 
six,  and  seven  of  seetloa  5153  shall  be  by 
petition  verified  by  affidavit,  setting  forth 
the  judgment  or  ordw,  the  facts  or  erro» 
constltDtlng  a  cause  to  vacate  or  modify  It 
and  If  the  party  la  a  d^endan^  the  facts 
couaUtntlng  a  defense  to  the  action.  «  *  •  " 

It  IB  contended  that  this  petition  falls  to 
set  forth  the  decree  which  Is  sought  to  be 
vacated,  and  that  the  petition  cannot  be  aid- 
ed by  the  previous  record  In  the  cause,  since 
the  proceeding  is  In  the  nature  of  an  Inde- 
pendent action  as  was  suggested  by  this  court 
In  the  case  of  Roberts  v.  Sh^ton  8.  W.  R. 
R.  Ga.  21  Wash.  427.  435.  58  Pac.  576,  upon 
which  counsel  for  respondent  relies.  We  do 
not  understand  that  decision  to  hold  that  the 
judgment  or  decree  sought  to  be  vacated 
must  be  set  forth  In  the  petition  by  a  c<^y 
thereof  as  seems  to  be  the  contention.  An 
examination  of  that  decision  will  show  a 


total  faUnre  to  set  out  ttke  judgment  soui^t 
to  be  vacated.  At  page  486  of  21  WaslL, 
and  page  679  of  58  Fac.,  the  court  nald: 
"Now  it  wlU  be  observed  that  the  petition  In 
this  Instance  falls  entirely  to  Kit  forth  the 
judgment  and  decree  complained  at,  or,  ex- 
cept by  inference,  that  any  judgment  or  de- 
cree In  which  the  appellant  was  intereeted 
was  rendered  at  all."  It  cannot  be  said 
there  is  any  such  nncertalnty  In  the  setting: 
out  of  the  judgment  In  this  petition.  A  pe- 
tition In  this  kind  of  a  iHX>ceedlng  Is  simply 
the  atatemmt  of  the  jietltloner'B  cause  of  ac- 
tion as  If  It  were  a  complaint,  In  whldi  it 
becomes  necesaary  to  set  forth  the  jadgmmt 
sought  to  be  vacated.  We  are  unable  to  Bee 
why  In  such  a  pleading  the  decree  sought  to 
be  vacated  tiiould  be  set  forth  with  any 
greater  certainty  than  as  it  It  becomes  neeee- 
sary  to  plead  It  in  an  ordinary  dvll  acUon, 
The  allegations  of  this  petition  l^ve  no  nn- 
cntainty  as  to  the  nature  of  the  decree  the 
grounds  upon  which  It  waa  roidoed,  tiie 
party  In  whose  favor  and  the  party  against 
wh(»n  It  was  rendered,  tl}e  ooort  In  which  it 
was  rendered,  and  the  date  <m  which  It  was 
rendered.  The  anthorltiee  seem  to  be  uni- 
form to  the  eftect  that  nottitng  mi>re  is  re- 
quli;^  2  Black  on  Judgments  ^  Ed.)  964; 
U  Bncy.  n.  ft  Pr.  p.  1126. 

Are  the  allegaUona  of  fraud  In  this  peti- 
tion sufficient  to  constitute  a  cause  fra-  the 
relief  prayed  for?  That  Is,  are  the^  sufficient 
In  law  to  entitle  the  petitions  to  offer  pnxtf 
In  Bu|K>ort  thereof?  A  taiet  summary  ct  the 
main  tacts  alleged  may  be  stated  as  folUnn: 
The  pedtloner  by  the  direction  and  consent 
at  plaintlir  went  from  this  state  to  Chicago 
February  28,  1908^  with  the  mutual  under- 
standing Oiat  he  would  join  ber,  and  th^ 
would  resume  housekeeping  In  some  Eastern 
<dty.  •  The  divorce  proceeding  was  oommoiced 
May  29th,  only  three  months  later,  by  the 
publication  of  a  snmmons  in  which  a  decree 
was  Tiered  August  4. 1908.  The  petitioner 
never  learned  of  or  had  any  Intimation  ot 
the  pendency  of  the  actiw  or  rendering  of 
the  decree  until  August  29,  190&  She  never 
received  any  copy  of  the  summons  or  com- 
plaint tbrough  the  mall,  though  from  the 
time  ehe  went  away  up  nnta  August  29th  she 
received  from  respondent  87  letters,  a  large 
numbor  at  which  ware  written  after  the  ac- 
tion was  commenced.  Among  them  being  let- 
ters dated  Hay  21,  Uay  25,  June  8.  9, 14,  and 
19. 190&  It  will  be  noticed  that  respondents 
affidavit  of  nulling  the  summons  and  com- 
plaint was  May  2Sth,  yet  they  were  not  re- 
ceived by  her  notwithstending  she*  rectived 
these  numerous  letters  sent  her  vwy  near 
the  same  time  both  before  and  after.  After 
alleging  tbese  and  other  circumstances  Indi- 
cating that  she  was.  fraudulently  prevented 
from  making  her  defense,  she  says  to  her 
petition  tbat  she  "alleges  and  bellevea  that 
such  summons  and  complaint  was  never 
mailed  to  her."  It  aeons  to  ns  these  allega- 
tions constituto  a  snfflcient  pleading  of  a 
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cmM  tOT  tlw  relief  petitioner  prays  for. 
We  are  of  tbe  Qplnioa  that  the  sustalDtng 
oi  the  demarrer  to  tte  petition  and  dismissal 
tlwreof  by  the  learned  trial  court  was  er- 
roneous. 

The  orders  appealed  frcon  are  therefore  re- 
versed, and  tlie  cause  remanded,  with  direc- 
tions to  OTermle  the  demurrer  to  the  peti- 
tion. 

BUDKIN,  a  J.,  and  DUNBAR,  GBOW, 
and  MOUNT,  JJn  concur. 


CM  WHfa.  UO 

UcGUINNBSS  et  uz.  T.  HABOISS. 
(Supreme  Goort  of  Washington.   De&  2,  1909.) 

1.  Quieting  Ttflb  <|  20*)— Ouitd  on  Tncu— 

NATUWB  of  iHSTSaifEHT.  .  „  . 

Under  Ballineer'B  Ano.  Codes  &  8t  S  6521 
CPIeree's  Code,  f  1156),  Ruthoriiing  tiie  de- 
tennioBtlon  of  an  adverse  claim  whidi  did  not 
eODfltitate  a  cloud  on  title  according  to  tbe  pria- 
c^tes  of  eqaity,  it  is  not  necessary  that  an  In- 
atrument,  on  ita  face,  should  confer  some  In- 
terest in  land  in  order  to  authorise  an  action  to 
■Miet  title  against  it  so  long  as  it  asserts  a 
'ditak  thereto. 

TEd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  U  49;  60;  Dec.  Dig.  S  aa*] 

2.  Qutcnno  Title  (|  7*)— Cloud  on  Title— 
Becobded  Clahi, 

A  recorded  notice  of  B  contract  of  sale,  re- 
«ItiBg  that  an  alleged  vendee  hod  paid  to  the 
vendor  $100  on  the  purchase  price  of  certain 
real  estate  described,  the  balance  to  be  paid 
when  tb9  vendor  furnished  an  abstract  and 
clear  title,  that  the  vendee  was  wUUng  to  csrry 
out  contract,  snd,  on  the  vendor's  tsilure  to 
do  BO.  claimed  $10.000  damages  and  a  Hen  on 
the  land  nntil  it  was  paid,  constitnted  a  cloud 
on  the  vendor's  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
de. Dec  Dig.  I  7.*] 

S.  Libel  and  Sl&hdee  ^  189*>->Slandeb  or 

Titlb— Dahaoes, 

Only  epecial  damages  whlcih  most  be  plead- 
ed and  proved  are  rscoverable  in  an  action  of 
■lander  of  title. 

[Eld.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  t  3M;  Dec  Dig.  |  139.*] 

4k  Libel  and  Slandbb  (8  1S9*>— Slahdei  or 
Title— DAXAQEs—ATroBNET's  Fees. 

Attorney's  fees,  either  as  damages  or  eosta, 

other  than  statutory,  are  not  recoverable  In  an 

action  for  slander  of  title. 
[Ed.  Note.— For  other  cases,  see  libel  and 

Shuoder.  Dec  Dig.  |  139.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Snohomish  County;  W.  W.  Black, 
Judga 

Action  by  M.  J.  McGulnness  and  wife 
against  Leonard  G.  Hargiss.  Judgment  for 
plalntifl^  and  defendant  appeals.  Modified 
and  affirmed. 

Frederi<A  B.  Bnrcfa,  for  appeOant  Bobert 
McMurdile;  for  rnpondenta. 

H0HBI9,  J.  Respondents  charge  appel- 
lant with  slandering  their  title  to  real  estate, 
and  seek  damages  and  the  removal  from 
record  of  tbe  offending  InstnimeDt  as  a 


cloud  upon-  their  title.  The  claim  for  dam- 
ages Is  general,  with  tbe  exception  of  a 
special  plea  for  attorney's  fees  In  this  ac- 
tion. The  court  below  made  findings  In  fa* 
vor  of  respondents,  holding  tbe  recorded 
writing  to  be  a  slander  and  cloud  upon  re- 
spondents' title,  and  awarding  them  dam- 
ages in  the  sum  of  $350,  and  the  case  la 
brought  here  on  appeaL 

But  two  Questions  are  presented  on  the 
appeal:  Does  the  record  complained  of  con- 
stitute a  doud  upon  title?  And  are  re- 
spondents, upon  tbe  pleadings  and  proof,  en- 
titled to  damages?  On  October  8,  1908,  ap- 
pellant filed  for  record  In  the  office  of  the 
county  auditor  for  Snohomish  county  the 
following  writing:  "Legal  Notice  of  Con- 
tract of  Sale.  .  Notice  Is  hereby  given  that  I, 
Leonard  C.  Hargiss,  a  bachelor  of  Wasblng- 
ton,  have  paid  to  M.  J.  McGuinnesa  of  Sno- 
homish, Wa8htngt(Hi,  the  sum  of  one  hundred 
dollars  gold  coin  on  80  acres,  described  as 
follows:  The  N.  W.  M  of  the  N.  W.  %  of 
section  12,  township  27,  range  5  east  W.  M., 
also  the  N.  B.  U  of  the  N.  ET.  M  of  section 
11.  township  27,  range  5  east  W.  M.,  In  Sno- 
homish county,  state  of  Washington,  full 
purchase  price  to  be  $1,67S.00,  balance  of 
$1,575.00  to  be  paid  when  said  M.  J.  Mc- 
Ouinness  furnishes  clear  abstract  sbowlnc 
good  title  and  full  warranty  deed,  clear  of 
all  incumbrances.  That  the  said  Leonard 
C.  Hargiss  is  ready  and  wlUlng  to  pay  the 
full  amount  In  cash  to  carry  out  the  deal, 
and  In  ev6nt  said  M.  J.  McGulnness  cannot 
give  good  title  to  said  land,  said  Leonard  C 
Hargiss  dalou  from  M.  J.  McGulnnees  910.- 
000  damages,  and  a  lien  on  said  land  until 
It  is  paid.  [Signed]  Leonard  O.  Bargls&" 
Appellant  Justified  this  record  with  the  con- 
tention that  he  had  mtered  into  a  contract 
with  respondents  for  the  purchase  of  this 
land,  which  they  refused  to  carry  out  It 
is  not  necessary  to  refer  to  tbe  evidence  of 
tbe  parties  in  regard  to  this  alleged  con- 
tract, Inasmuch  as  it  will  be  of  no  aid  In 
the  determination  ct  the  questions  Involve 
ed  In  the  appeal.  Tbe  covrt  below  found 
that  no  contract  had  been  entered  Into  be- 
tween the  parties,  and  whatever  there  was 
of  negotiation  was  ended  on  August  24th, 
when  a  Seattle  bank,  acting  for  ai^ellant, 
wrote  to  a  Snohomish  bank.  In  which  a  deed, 
abstract,  and  satisfaction  of  mortgage  had 
been  deiM>sIted,  as  part  of  the  negotiations, 
In  part  as  follows:  "I  beg  to  advise  you 
that  the  McQninness  deal  appears  to  be  en- 
tirely off."  We  need  only  say  tJiat  tiie  evi- 
dence strongly  supports  tbe  findings  of  the 
court  upon  the  question  of  the  contract,  and 
we  are  of  the  same  opinion. 

It  is  contended  by  appellant  Hiat  the  In- 
strument  complained  of  is  not  a  cloud,  be- 
cause It  could  not  be  made  the  basis  for 
either  acquiring  or  maintaining  an  Interest 
In  tbe  land,  and  that  In  ordec  to  constitute 
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a  dond  tibe  instnimcmt  nnurt  xtifm  Its  ftice 
crater  worn  tigtxt,  title,  or  Interest  In  Ow 
land.  Sadt  Is  nnqnesUcHiably  the  rule  In 
many  of  the  states;  but  in  this  state  the  rale 
was  annoanced  as  far  ba<dE  as  li^oion  t. 
waterman,  2  Wash.  T.  486,  7  Pac  899,  that 
a  decree  QoleUng  title  might  be  bad  not- 
withstanding the  absolute  Invalidity  of  the 
claim  or  estate  moved  against  upon  the 
theory,  as  stated  In  Watson  Qlovor,  21 
Wash.  677,  69  Fae.  S16,  that  section  0521. 
BaUinger's  Ann.  Codes  ft  St  (Pierce's  Gode^ 
1 115Q),  had  enlarged  "equity  jurisdiction  so 
as  to  embrace  a  case  wherein  the  adverse 
Interest  or  claim  does  not  constitute  a 
doudt"  according  to  the  i^dples  of  eqully. 
The  court  then  refers  to  the  fact  that  Cali- 
fornia and  Oregon  have  slmlldr  statutes,  and 
ouotes  from  Castro  v.  Barry,  79  CaL  443,  21 
Pac.  946,  in  raying  that  ttn  object  of  the 
statute  Is  to  authorize  proceedings  "for 
the  purpose  of  stopping  the  mouth  of  a  per- 
son who  hss  ssserted  or  who  is  asserting 
a  claim  to  the  plaintUTs  property.  It  is  not 
aimed  at  a  parttcnlar  piece  of  evldmce^  but 
at  the  pretensions  of  the  Individual."  And 
tiom  Teal  v.  Oollln^  9  Or.  89,  wherein  the 
court  says:  "It  is  sufficient  that  the  party 
In  poBsesslon  is  Incommoded  or  damnified 
hy  the  assertion  of  some  claim  or  Interest  in 
the  property  adverse  to  him."  Similar  rul- 
ings have  been  announced  In  Jackson  v.  Tate- 
bo,  8  Wash.  St  450k  28  Pac.  816,  and  Mont- 
gfMneiy  t.  Oowlita  County,  14  Wash.  230,  44 
Pac;  269.  We  therefore  hold,  upon  the  first 
point  submitted,  thst  the  writing  signed  by 
appellant  constituted  a  cloud  upon  respond- 
ents' UQe. 

Upon  the  second  potut  submitted,  we  sre 
of  the  opinion  tiiat  the  court  below  erred. 
In  actions  of  slander  of  title  it  is  the  recog- 
nised rule  that  only  spedal  damages  are 
recoverable,  and  that  such  damages  must  be 
pleaded  and  proved.  26  Am.  ft  Eng.  Enc 
Law,  1079  ;  26  Cyc.  S6L  There  wss  no  plea 
UOT  pKK^  of  Q)ecial  damage^  except  the 
dalm  for  an  attorney's  fee  for  the  prosecu- 
tion of  this  action.  We  have  uniformly  held 
that  In  this  state  attorney's  fees,  either  as 
damages  or  costa,  other  than  statutMy,  are 
not  recoveraUe.  In  Spencw  v.  Commercial 
Comliwny,  86  Wash.  874,  78  Pac.  014,  the 
court  att^pts  to  forever  settle  the  question 
by  saying:  "It  has  been  so  often  decided 
that  the  granting  of  attom^'s  fees  In  cases 
of  this  kind  was  error  that  It  Is  no  longer 
a  pn^ter  subject  fo'  discnsslra."  Other 
cases  holding  the  rule  are:  Larson  v.  Win- 
der, 14  Wash.  647,  46  Paa  816;  Trumbull 
T.  Trumbull,  26  Wash^  133,  66  Pac.  124; 
Ditmar  v.  Ditmar,  27  Wash.  13,  67  Psc.  853, 
91  Am.  St  B^  817 ;  Legg  Legg,  34  Wash. 
182,  75  Pac.  130;  Criswell  v.  Board  of  Di- 
rectors, 34  Wash.  420,  75  Pac  984;  McGlll 
V.  FuUer  ft  Co.,  46  Wash.  615,  88  Pac  103S. 
While  there  wss  no  plea  of  other  special 


damage  there  was  an  attraipt  to  prove  loss 
of  a  subsequent  sale  at  a  hl|^«r  price;  but 
socb  evidence  did  not  commend  Itsdf  to  the 
court;  sa  is  evidenced  ite  langusge  as 
found  in  the  record:  "I  dont  think  Mr. 
McGulnneas  has  been  damaged  very  much, 
exc^  with  reference  to  the  expense  of  this 
lawsuit  and  I  think  he  is  entitied  to  attor- 
ney's fees.  The  oidy  evidence  about 
value  of  attorney's  fees  In  tliis  niatt»  is 
9360,  and  I  am  Inclined  to  think  that  is 
libexal,  and  I  have  made  up  my  mind  to 
sllow  as  total  damsges  886a  You  can  call 
it  attorney's  fees,  or  irtuitever  yon  please." 
It  is  evident  that.  In  the  <q>lnion  of  the  court 
below,  no  damage  wss  estebllsbed. -and  that 
the  award  <tf  8860  Is  tfven  for  attomeir'a 
fees  In  this  action. 

The  Judgment  in  so  far  as  it  decrees  a 
cloud  upon  reqionden^s  title,  is  affirmed. 
In  so  far  as  it  awards  them  damages,  it  is 
reversed.  The  cause  Is  remanded,  with  In- 
structions to  moOSty  in  accordance  with 
these  views. 

BUDKiN,  a  J.,  and  oosa.  FULUmt- 

TON,  and  OECADWK^K.  JJ.,  concur. 

(H  WaSb.  lit) 
STATS)  v.  KINOHOBN. 
(Supreme  Court  of  WsBhlngton.  Dee.  1.  1909.) 

1.  Obucinai.  Law  a  173*)— "Fosuxs  Jbopja- 

dt"— -Whbh  Attaches. 

Wbea  a  Jury  fa  full,  sworn,  and  all  the  p^ie- 
limlnary  tiling!  of  record  are  ready  for  trial, 
jeoiMidy  attaches,  provided  the  court  Is  so  cloth- 
ed with  authority  and  the  prior  proceedings  are 
such  that  Jadement  on  a  verdict  duly  returned 
would  be  Talio. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  DIff.  I  289;  Dec  Dig.  I  173.» 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  4,  pp.  8802-8811;  vol.  8,  p.  7694.] 

2.  Cbiminal  Liw  (f  266*)  — Wast  of  Aa- 

UiaNHSnT— PUbS— BiZBTBIAI.. 

That  a  Jury  is  impaneled  and  sworn  to  try 
the  cause,  and  ue  state  had  begun  the  examina- 
tion of  prosecutrix  before  accused  had  been  ar- 
raigned and  pleaded  not  gailty,  was  not  ground 
for  discharging  the  jury  and  declaring  a  mis- 
trial ;  the  court  beins  authorized  to  require  that 
accused  be  then  arraigned  and  plead  and  proceed 
with  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  616,  617;  Dec  Dig.  |  266.*] 

3.  CBtuvAi.  Law  ({  182*>— Foxhbi  Jsopab- 

DT— Mistrial. 

A  jury  was  Impaneled  and  sworn,  and  the 
state  had  commenced  the  examination  of  proe* 
ecDtrix,  when  accased  moved  to  diandaa  benusa 
he  had  not  been  anairaed,  and  liad  not  itoided 
to  the  information.  The  motion  was  denied, 
whereupon  accused  was  arraigned  and  entered  a 
plea  of  not  guilty.  The  jnry  was  then  discharg- 
ed over  accused's  objection,  and  a  new  jury  im- 
paneled and  sworn,  and  be  was  convicted,  not- 
withstanding  the  plea  of  former  jeopardy.  Held, 
that  jeopani7  bad  attached,  and  that  accused 
w&f  entitled  to  a  dismissal. 

[Bd.  Mote.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  8S  823. 830-832 ;  Dec  Dig.  1 182.*] 

Fullerton,  J.,  disseatlnx. 
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Dq^rtment  1.  A|q;>eal  from  Snperlw 
Oonr^  Snob<nnl8h  Oountr;  W.  W.  Black, 
Judge. 

Cliff  Elngfborn  was  convicted  of  rape,  and 
he  appeals.  BeTersed,  -with  dlrectlona, 

B.  O.  Dailey,  for  appellant 

GOSH,  J.  The  appellant  was  tried,  con- 
victed, and  sentenced  upon  an  Information 
charging  blm  with  having  committed  statu- 
tory rape.  After  the  Jury  had  been  impan- 
eled and  sworn  to  try  the  case,  and  the 
state  had  sworn  the  prosecutrix  as  a  wit- 
ness, and  had  commoiced  interrogating  her. 
the  appellant  objected  to  the  introduction 
of  any  further  evidence,  and  moved  to  dis- 
miss the  case,  because  he  had  not  been  ar- 
raigned, and  bad  not  pleaded  to  the  infor- 
mation. The  motion  having  been  denied, 
the  appellant  was  arraigned  under  the  or- 
der of  the  court,  and  entered  a  plea  of  not 
guilty.  Thereupon,  on  the  motion  of  the 
state,  the  Jury  was  discharged,  and  an  ez- 
,ception  reserved  by  the  appellant  Another 
Jury  was  thereupon  impaneled  and  sworn 
to  try  the  case.  The  appeal  is  prosecuted 
from  a  Judgment  entered  inwn  the  verdict 
of  the  latter  Jury. 

After  the  second  Jury  had  been  impanel- 
ed and  sworn,  the  appellant  entered  a  fur- 
ther plea  of  former  Jeopardy.  The  Consti- 
tution (article  1,  1  9)  provides  that  no  per- 
son shall  be  twice  put  in  Jeopardy  f<Hr  the 
same  offense.  The  appellant  contends  that 
the  Judgment  violates  this  provision  of  our 
Constitution.  There  is  a  division  of  an-- 
thorlty  on  the  question  aa  to  when  the 
period  of  Jeopardy  begins,  but  we  think  the 
better  mle,  and  the  one  supported  by  the 
decided  vreight  of  authority,  Is  that,  when 
the  accused  has  been  placed  upon  trial  ta  a 
court  of  competent  Jurisdiction  on  a  snffl- 
cient  Indlctmoit,  before  a  Jury  l^Uy  Im- 
psDded  and  awom.  the  constltatlonal  peril 
has  attached,  and  that  a  dlsdiaiee  of  the 
Jury  vrithont  good  canse,  and  vrlthont  ttie 
ctmsent  of  the  accused.  Is  equivalent  to  an 
acquittal.  **Wbile  laiere  Is  no  Jury  set  apart 
and  sworn  for  the  case,  the  defendant  lias 
not  been  conducted  to  his  Jeopardy.  But 
when,  according  to  the  better  opinion,  flie 
Jury  is  full,  sworn,  and  added  to  the  otber 
braradi  of  ttie  conrt,  and  all  the  prelimi- 
nary things  6f  record  are  ready  tor  the 
trial,  the  prlBoner  has  readied  the  Jei^Mrdy 
from  the  repetition  of  wUch  our  constlta- 
tional  guaranty  jnotects  him.**  1  BtaOiop'B 
New  Grim.  Lkw,  |  1015.  'Though  the  Jury 
has  been  impaneled  and  sworn,  there  Is  still 
no  Jeopardy,  therefore  no  bar  to  second  pro- 
ceedings, nnless  the  court  la  so  dothed  with 
anthnlty'  and  the  prior  proceedings  are  audi 
tiiat  a  Judgment  upon  a  verdict  dnly  re* 
tamed  will  be  valid."  Id.  1 102a  TblsTtew 


Is  recognized  In  Stale  v.  Lee  Doon,  7  Wash. 
308,  M  Fac.  llOB,  and  In  State  v.  Hnbbdl, 
IS  Wash.  482,  51  Pac.  1080,  and  by  the  fol- 
lowing cases  from  other  JnrisdlctlMis:  I^ee 
V.  State,  2S  Ark.  260;  T  Am.  Bep.  611;  State 
T.  Walker,  26  I&d.  346;  People  t.  Barret 
and  Ward,  2  Gaines,  100;  Commonwealth 
V.  OofA,  0  Serg.  ft  B.  (Pa.)  677,  0  Am.  Dec. 
465;  Mount  v.  State,  14  Ohio,  205,  46  Am. 
Dec.  6^  The  other  view,  that  Jeopardy 
gins  only  after  verdict  rendoed,  is  con- 
demned by  Bishop  as  nnsonnd  in  prtadplo; 
He  declares  that  the  dfect  of  sivh  a  hold- 
ing it  to  make  the  Constitution  read  that 
no  man  shall  be  twice  "tried"  for  the  same 
offense,  thus  confounding  the  danger  or  Jeop- 
ardy of  the  thing  and  the  thing  Itself.  1 
BiAop'a  New  Grim.  Lavr,  |  lOlS. 

We  next  Inqnlie  whether  there  was  good 
cause  for  discharging  the  Jury.  Had  any- 
thing then  occurred  or  been  omitted  which 
would  have  rendered  a  Judgm«it  moneous 
on  a  verdict  of  goUty?  We  thhik  not 
When  the  appellant  had  hew  arraigned  and 
pleaded  not  guilty,  an  iasua  was  Joined,  and 
the  trial  diould  have  proceeded.  State  T. 
HOTlne,  70  B^an.  266^  78  Pac.  411;  Weaver 
V.  State,  88  Ind.  280;  Dlsn^  t.  Common- 
wealth (Ky.)  6  B.  W.  860;  State  ▼.  Weber, 
22  Mo.  821 ;  State  v.  WUUard,  88  Mo.  App. 
68;  Morris  v.  States  80  Tex.  App.  85,  16  S. 
W.  767.  In  Steto  r.  Stranb,  16  Wash.  111. 
47  Pac.  227,  vra  hdd  that  the  faUnre  to 
plead  bi  a  capital  case  could  not  be  raised 
for  the  first  time  on  appeal;  that  the  omis- 
sion was  technical,  and  did  not  affect  any 
substantial  right  of  the  accused.  Apply- 
ing the  logic  of  tiiat  case  to  the  case  at  Imr, 
It  will  at  <Hice  appear  that  vben  the  plea 
was  entered,  the  IrregnlarUy  was  cured,  and 
the  trial  should  have  proceeded  In  an  order- 
ly way  before  the  Jury  then  Impaneled.  It 
follows  from  what  we  have  said  that  tho 
plea  of  former  Jeopardy  should  have  berai 
sustained,  and  the  appellant  discharged.  It 
was  stated  in  oral  argument  counsel  for 
ibo  appellant  and  not  denied  by  state's  coun- 
sel, that  the  appellant  and  the  prosecutrix 
have  married  and  are  now  living  together 
as  husband  and  wife.  This  fact  makes  us 
less  rductant  to  adopt  the  view  we  have  an- 
nounced. 

The  Judgment  will  be  reversed,  with  direc- 
tions to  discharge  the  appellant 

BT7DKIN,  O.  J.,  and  OHADWIGK  and 
MOBBIS,  JJn  concur. 

FULLEBTON,  J.  I  am  unable  to  concur 
In  the  holding  that  the  defendant  was  In 
Je<q>ardy  by  virtue  of  the  proceedings  had 
prior  to  the  time  he  entered  his  plea,  and 
I  therefore  dissent  from  the  Judgment  pro- 
nounced br  the  majorl^. 
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(M  Wash.  134) 

SALHINGER  T.  SAUIINOER  et  al. 
(Sapreme  Coart  of  Washington.   Dec.  1,  1909.) 

1,  RiRTNEHSHIP  (I  311»)  —  RblATIOW  —  OBLI- 
GATION or  Pabtnkbs. 

A  partnership  relation  is  a  flductary  one, 
and  require*  of  the  partnera  the  utmost  good 
laitn,  and  a  partner  mar  not  for  his  benefit  de- 
ceive the  copartner  to  his  injury  either  by  false 
representationB  or  by  concealment,  and  in  effect- 
ing a  firm  settlement  must  diaclose  to  tlw  copart- 
ner the  condition  of  the  firm  aCfairs, 

[Ed.  Note.— For  other  caiM,  see  Partnexahip, 
Dec  Dif.  i  811.*] 

2.  Pleading  a  2U*)— DsicuBm— Amas- 

8I0NB. 

A  demnrrer  to  a  pleading  confesses  aa  true 
all  the  facts  well  pleaded. 

TEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  $S  525-584;  Dec.  Dig.  |  214.*] 
8.  FbAQD    (f   3*)  — ELSICKIITB  — FBAUDITLRnT 

KKPaEsaNunoNs. 

A  representation  by  the  active  partner  to 
the  copartner  as  to  the  value  of  the  firm  prop- 
erty, made  to  obtain  a  settlement  of  firm  affairs, 
Is  a  statement  of  a  material  fact,  and  if  Icnow- 
ingly  ^alse,  and  made  with  intent  to  deceive  the 
copartner,  who  believes  it  to  be  tme  and  relies 
thereon  in  making  the  settlement  to  his  injury, 
every  essential  element  of  fraud  exists. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent. 
Dig.  II;  Dec.  Dig.  J  a.*] 

4.  PABTNBBSHZF     d     8H»)  —  SSTTLBUEnT  — 

Fbaud. 

Where  the  partner  having  the  sctfve  man- 
agement of  a  firm  concealed  from  the  copartner 
the  true  condition  of  the  firm  property  worth 
$60,000,  and  fraudulently  represented  that  the 
firm  business  had  been  profitless  to  obtain  a  set- 
tlement from  the  copartner,  who  relied  on  the 
representation  and  received  in  settlement  of  his 
interests  in  the  firm  a  nominal  sum,  the  settle- 
ment was  obtained  by  fraud,  and  the  copartner 
could  sue  to  set  the  same  aside. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  i  311.*] 

D^rtmentL  Appeal  from  Superior  Gonrt, 
SnohomiBh  County;  W.  W.  Black.  Judge. 

Action  Samuel  Salblnger.  against  Hen- 
ry Salhlnger  and  others.  From  a  judgment 
of  dlsmlBsal  entered  on  aostalnlng  a  demurs 
rer  to  the  petition,  plaintlflF  appeals.  Be- 
versed  and  remanded. 

Tom  Alderson  and  Thoa.  F.  Murphlne,  for 
appellant  Brownell  Ai  Coleman,  for  respond- 
ents. 

MORRIS,  J.  It  Is  sought  In  this  proceed- 
ing to  vacate  a  judgment  upon  the  ground 
of  fraud.  A  general  demurrer  to  the  petition 
was  sustained  in  the  court  below,  and,  ap- 
pellant electing  to  stand  upon  the  petition, 
judgment  of  dismissal  was  entered,  and  the 
appeal  follows. 

Samuel  and  Henry  Salhlnger  are  broth- 
ers. Sarah  is  the  wife  of  Henry,  and  the 
Salhlnger  Company  is  a  corporation  In  which 
Heury  Salhlnger  and  his  wife  are  the  sole 
stockholders.  The  petition  sets  forth:  That 
In  the  year  1888  Samuel  and  Henry  Sal- 
hlnger entered  Into  a  copartnership  at  Chi- 
cago, under  the  firm  name  of  S.  &  H.  Sal- 
hlnger. That  subsequently  the  business  was 
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removed  to  Waddngtos,  and  was  conducted 
here  In  various  <dtles  until  the  fall  of  1892; 
when  It  was  established  at  Everett,  and  plac- 
ed under  the  management  of  Henry  Sal- 
hlnger. In  1804  Samuel  Salhlnger  located 
at  San  Francisco,  where  he  has  aince  re- 
sided, acting  as  a  buyer  for  the  firm  untU 
the  fall  of  1S90,  when  Henry  Salhlnger,  with- 
out his  conaeni;  excluded  him  bom  any  part 
In  the  bosineBS,  and  refused  to  make  hfm 
any  compensation  for  his  Interest  therein. 
Samuel  made  repeated  demands  ispon  Henry, 
both  by  letter  and  In  persm,  for  a  settle 
ment  of  ttae  partnership  business,  and  a  rec- 
ognition of  his  rights  therein,  aU  of  which 
were  denied  and  refused.  That  in  August, 
1907.  Henry  organized  the  Salhlnger  Com- 
pany, and  transferred  all  of  the  partnership 
assets  thereto,  with  Intent  to  cheat  and  de- 
fraud the  appellant  and  deprive  him  of  his 
interest  In  such  assets.  In  October,  1907, 
this  action  was  commenced;  the  complaint 
reciting  the  above  facta  as  a  basis  for  re- 
lief, and  praying  for  a  dissolution  of  the 
copartnership,  an  accounting,  and  other  equi- 
table relief.  The  petition  and  certain  affi- 
davits, which  are  made  a  part  thereof  for 
the  purpose  of  making  a  prima  fade  Bhow- 
tng  ttiat  appellant  was  entitled  to  the  relief 
prayed  for,  then  recite  that,  when  Henry 
was  served  with  the  summons,  he  caused 
his  wife  to  telegraph  to  appellant  that  he 
was  very  111,  and  requesting  appellant  to 
come  to  Everett  and  see  him,  but  that  three, 
days  thereafter  he  appeared  at  San  Fran- 
cisco In  seeming  good  health,  and  began  to 
negotiate  with  appellant  for  a  settlement  of 
their  differences.  That  for  the  past  10  years 
appellant  has  been  In  poor  health,  weak- 
minded,  and  unable  to  do  any  business  with- 
out the  advice  and  guidance  of  his  friends. 
That  he  was  particularly  subject  to  the  1q- 
flueuce  of  Henry,  and  that  Henry,  knowing 
these  facts,  and  for  the  purpose  of  easily 
overreaching  and  defrauding  him,  obtained 
an  Interview  with  appellant  and.  taking 
him  away  from  the  companionship  of  his 
friends  and  advisers,  kept  him  under  his 
control  for  two  days,  during  which  time 
he  obtained  a  settlement  and  discbarge  of 
all  claims  made  by  appellant  In  his  complaint 
for  a  dissolution  and  accounting.  This  re- 
lease was  also  signed  by  the  wife  of  Samuel, 
who  sets  forth  that  she  had  no  knowledge  of 
the  business  nor  of  Its  then  condition,  hav- 
ing been  married  to  Samuel  after  his  re- 
moval to  San  Francisco.  The  consideration 
of  this  release  was  950,  and  there  was  ex- 
ecuted at  the  same  time  a  papKr,  signed  by 
Henry,  as  follows:  "Everett  10,  9,  1007. 
On  December  Ist  I  agree  to  pay  Samuel 
Salhlnger  $25  each  month."  Henry  was 
then  at  San  Frandsco.  and  It  Is  asserted 
that  the  dating  of  this  last  writing  at  Ever- 
ett was  a  part  of  Henry's  scheme  to  cheat 
and  defraud  appellant  and  to  enable  him  to 
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better  escape  the  payment  of  the  amonnt  I 
called  for.  Upon  Henry's  obtaining  thia 
release,  be  returned  to  Everett,  and  on  Octo- 
ber 16,  1907,  bis  attorneys  made  a  motion  to 
dismiss  the  action,  based  upon  tiie  written 
release  and  discharge  executed  by  appe- 
lant, which  motion  was  granted  on  the  24tb 
day  of  October,  1907.  On  May  29,  1908,  ap- 
pellant filed  bis  petition  to  vacate  this  judg- 
ment of  dismissal.  In  which  he  recited  many 
of  the  facts  above  set  forth,  and  on  January 
80,  1909,  be  filed  an  amended  petition,  sup- 
ported by  affidavits  from  acquaintances  and 
relatives,  in  which  Is  set  forth  his  wealiened 
mental  and  physical  condition,  his  suscepti- 
bility to  Influence,  and  other  matters  above 
referred  to.  In  addition,  he  says:  That 
Henry  assured  blm,  at  the  time  of  the  ex- 
ecution of  the  discharge,  that  the  business 
was  unremuneratlve,  yielding  only  a  living 
to  Henry,  and  that  the  continuation  of  the 
lawsuit  would  mean  the  ruination  of  the 
business  and  of  Henry's  financial  standing 
and  credit,  and  would  result  In  no  good  to 
appellant;  that  believing  all  of  Henry's  state- 
ments and  represfflitations  to  be  true,  and 
that  he  bad  been  misinformed  as  to  the  real 
facts  wben  be  commenced  his  action,  and 
relying  upon  Henry's  assertion  of  bis  hon- 
esty and  good  faltb,  his  weakened  physical 
and  mental  condition  rendering  blm  easily 
Iiersuaded,  his  scruples  and  doubts  of  his 
brother's  treatment  of  him  were  overcome, 
and  he  signed  the  discharge.  The  petition 
sets  forth  the  value  of  the  partnership  prop- 
erty as  the  sum  of  $60,000.  It  Is  also  aver- 
red that  none  of  the  monthly  payments  of 
$25  have  been  paid.  It  has  been  necessary 
to  set  forth  so  much  of  the  petition  to  prop- 
erly discuss  the  alleged  error  In  the  sustain- 
ing of  the  demurrer,  inasmuch  as  the  demur- 
rer went  to  the  entire  petition. 

The  requirement  of  the  statute,  where  a 
plaintiff  seel£S  to  vacate  a  Judgment,  is  that 
such  vacation  be  not  bad  until  It  is  adjudg- 
ed "that  there  Is  a  valid  cause  of  action."^ 
If,  then,  the  facts  set  forth  in  this  petition. 
If  true,  entitle  appellant  to  the  relief  therein 
sought,  determined  not  as  an  exact,  absolute 
finding,  but  only  to  the  extent  that  they 
show  prima  facie  the  right  to  substantial 
relief,  it  was  a  sufficient  showing  as  against 
a  demurrer,  and  the  court  below  should  have 
so  ruled.  The  facts  alleged  disclose  that 
Samuei  and  Henry  Salhlnger  were  brothers 
and  copartners — a  twofold  fiduciary  relation, 
tbe  one  resting  in  ethics,  the  other  in  law — ■ 
and.  while  tbe  court  need  not  In  this  par- 
ticular case  concern  itself  with  tbe  ethical 
relation,  the  legal  one  presents  to  our  mind, 
when  viewed  with  Its  attendant  allegations, 
Bofflclent  prima  facie  showing  to  render  It 
good  as  against  a  denuirrer.  There  Is  no 
stronger  fiduciary  relation  known  to  the  law 
than  that  of  a  copartnership,  where  one 
man's  property  and  property  rights  are  sub- 
ject to  a  large  extent  to  the  con^l  and  ad- 

1  Bftlllnger'i  Ann.  OodM  *  St  |  BUS 
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I  ministration  of  another.  "If  fiduciary  re- 
lation means  anything,  I  cannot  conceive 
ft  stronger  case  of  fiduciary  relation  than 
that  which  exists  between  partners.  Their 
mutual  confidence  is  the  life  blood  of  the 
concern.  It  Is  because  they  trust  one  anoth- 
er that  they  are  partners  in  the  first  in- 
stance; It  is  because  they  continue  to  trust 
one  another  that  the  business  goes  on.  These 
properties  of  partnership  render  It  eminent- 
ly a  relation  of  trust  All  Its  effects  are 
held  In  trust,  and  eadi  partnw  is,  in  one 
sense,  a  trustee  for  the  newly  created  en- 
tity, tbe  partnership,  ahd  for  each  member 
of  the  firm  who  thus  becomes  a  beneficiary 
under  the  trust"  Parsons  on  Partnership, 
I  158,  and  note  2. 

In  this  relation  is  established  tbe  require- 
ment of  utmost  good  faith,  and  It  follows 
that  no  partner  may  deceive  his  copartners 
for  his  benefit  and  their  injury,  either  by 
false  r^resentatlons  or  by  concealment.  It 
was  therefore  the  duty  of  Henry  Salhlnger, 
In  effecting  a  settlement  with  his  brother,  to 
disclose  to  him  fully  .the  condition  of  the 
partnership  affairs,  so  that,  in  determining 
the  nature  and  terms  of  bis  settlemmt,  Sam- 
uel might  be  as  fully  apprised  of  tbe  real 
facts  and  true  condition  as  Henry  himself. 
This,  according  to  tbe  petition,  he  did  not 
do ;  rather  Is  it  charged  he  souglxt  to  conceal 
the  true  situation,  and,  knowing  his  broth- 
er's physical  and  mental  weakness,  he  kept 
him  away  from  his  friends  and  advisers, 
misrepresenting  the  true  condition  of  tbe 
partnership  business,  asserting  as  a  fail- 
ure and  profitless  concern  that  which  It  Is 
said  In  truth  was  prosperous  and  of  tbe 
value  of  $60,000.  The  advantage  thus  gain- 
ed the  law  will  not  permit  to  be  retained, 
for,  as  is  said  In  Roby  v.  Colehonr,  135  111. 
337,  25  N.  B.  778,  quoting  Mr.  Pomeroy: 
"Whenever  two  persons  stand  In  such  a  re- 
lation that,  while  it  continues,  confidence  is 
necessarily  reposed  by  one,  and  tbe  influence 
which  naturally  grows  out  of  that  confidence 
Is  abused,  or  the  influence  is  exerted  to  ob- 
tain an  advantage  at  tbe  expense  of  the  con- 
fiding party,  the  person  availing  himself  of 
his  position  will  not  be  permitted  to  retain 
tbe  advantage,  although  the  transaction 
could  not  be  Impeached  If  no  confidential 
relation  bad  existed."  Mr.  Pomeroy,  In 
speaking  of  this  rule,  says:  "It  Is  settled  by 
an  overwhelming  weight  of  authority  that 
the  principle  extends  to  every  possible  case 
in  which  a  fiduciary  relation  exists  In  fact, 
in  which  there  Is  confidence  reposed  on  one 
Bide,  and  tbe  resulting  superiority  and  In- 
fluence on  the  other."  2  Pomeroy's  Eq. 
Juris.  S  956.  In  using  the  above  language, 
Mr.  Pomeroy  Is  speaking  of  equitable  Inter- 
ference; but  the  reason  of  the  law  and  the 
law  itself  is  tbe  same  as  applied  to  actions 
of  this  character,  whether  tbe  right  sought 
to  be  enforced  springs  from  statutory  or 
equitable  authority.  Tbe  demurrer  confess- 
ed as  true  all  facts  well  pleaded,  ar.d  tbe 
facts  set  forth  meet  every  enential  elemeLt 
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of  fraud.  Tbe  rapresentmtlOQs  as  to  the  ral- 

ve  of  tbe  propwty  at  the  time  of  obtaining 
tiw  dlacharge  were  atatements  of  material 
facta.  Those  statementa.  It  la  asierted,  were 
made  with  Intwt  to  defraud,  and  wore 
knowingly  falae;  that  appeUant  hcUered 
them  to  be  true,  and,  relying  upon  auch  be- 
lief, algned  the  dtadiarge;  ud  that  he  waa 
deceived  to  hia  Injury. 

Beq^cmdenti  argue  that,  at  the  time  of  tbe 
■etUement,  tne  complatait  ahowa  appellant 
had  full  knowledge  of  the  condition  of  the 
partnerah^  and  of  ita  Talne;  but  audi  cou- 
tentitm  Ignores  the  aJlegatloiu  of  the  petl- 
thm  aa  to  the  drcumatances  under  which  the 
dlachaige  waa  obtained,  and  how  It  la  aa- 
aerted  that  appellanfa  bdlef  aa  to  that  con- 
dition waa  fraodulenOy  ormome  bj  tbe  mla- 
rquraeentatkma  of  refixmdent  aa  to  the  real 
condition,  and  how,  In  c<mfldent  reliance 
open  tbe  tme  condition  being  ahown  blm 
by  hla  brother,  appeUant  executed  the  dis- 
diarge.  It  ral^t  wdl  be  added  that.  If 
appellant  waa  too  omfidlng  In  aaaumlng  that 
hla  brother  would  not  deoelTe  him.  It  la  not 
for  leapondent,  dialled  with  a  betrayal  of 
that  confidence,  to  reproach  blm  with  or 
take  advantage  of  It  We  are  of  tbe  opln- 
Um  that,  reading  Into  the  petltl<Mi  the  rela- 
Uon  existing  between  these  two  brotherB, 
the  trust  and  confidence  Imposed  by  law, 
and  the  duty  of  full  disclosure  of  the  true 
financial  condition  of  the  partnerahlp  at  the 
time  of  tbe  settlemoit,  the  petltl<m  atates 
prima  fade  grounds  for  the  vacation  of  the 
judgment  of  dbunlasal,  and  the  court  below 
waa  In  error  In  auatalnlng  the  demurrer. 

The  judgment  la  reversed,  and  the  cause 
remanded,  with  Inatmctlona  to  overrule  the 
demurrer,  and  for  further  proceedings. 

BITPKIN,  a  J.,  and  OOSSt,  OHADWIOK, 
and  FUUjEBTON,  JJ^  omcnr. 


(M  Wasb.  16S) 

JONES  V.  SElA.TrLB  BRIOK  &  TILE  CO. 

(Suprema  Court  of  Washii^on.   Dec.  2,  1009.) 

1.  ExEorrroBs  and  ADiairisTRATOBB  (|  867*)— 
Sale  or  Land— Vjxiditt— Iebeqtjlarities. 
On  petition  of  a  mortgagee,  and  on  due  bo- 
tice  to  tbe  adminUtrator,  a  sale  of  the  mort- 
gaged property  was  ordered,  and  that,  If  it  were 
maufficient  to  satisfy  the  claim,  the  admlnlBtra- 
tor  was  directed,  after  girfnff  due  notice,  to  sell 
rafficient  of  the  residue  of  the  estate  to  satisfy 
Qie  balance  of  the  claim.  Hie  proceeds  of  the 
jale  being  Insufficient,  tbe  administrator,  wltfa- 
«nt  proof  of  any  deficiency,  without  further  pe- 
tition or  order  or  direction  of  the  court  as  to  the 
sale  of  other  property,  gave  notice  of  the  sale 
of  Uie  remainder  of  the  real  property  inven- 
toried. Including  certain  lots  in  question.  The 
sale  was  confirmed  by  order  reciting  the  notices, 
and  tbe  administrator's  due  return  on  the  sale, 
and  that  it  had  I>een  approved  by  the  court,  and 
an  administrator's  deeu  was  ordered.  Held,  that 
the  petition  and  orders,  showing  notice  to  those 
Interested  as  to  what  was  actually  asked  and 
intended  so  far  as  the  lots  sold  were  concerned, 
the  failure  to  show  that  iba  sale  of  tiie  mortgag- 


(Waalk 

ed  property  had  not  produced  enough  to  pay  the 
mortgage,  and  to  apply  for  an  order  to  sell  ad' 
dltlonal  proper^,  as  provided  by  BaUinger's 
Ann.  Codes  ft  St  1 6289  (Pierce's  Code,  |  S»97). 
and  the  hfloie  of  the  petition  to  list  the  out- 
standing debts  and  descnbe  all  the  real  property 
of  the  estate,  the  value  and  condition  thereof, 
end  the  names  and  ares  of  the  belrs,  were  mere 
Irregularities  which  did  not  affect  the  validly  of 
the  sale,  under  the  express  prorieions  of  Act 
March  28,  1800  (Laws  ISS^^^.  p.  82,  S  3)  ; 
the  court  baviuK  jurisdiction  of  the  property 
sold  and  of  the  administrator  as  an  officer  ot  the 
court,  and  having  ordered  the  sale^  and  the  ad- 
ministrator having  executed  and  achnowledged 
In  legal  form  a  deed  for  the  conveyance,  after 
having  made  the  sale. 

[Ed.  Note. — For  other  rases,  see  Bxecntora 
and  Admlnistratora,  Dec.  Dig.  {  367.*] 

2.  Taxation  (|  658*)— Tax  RrtTim  TiTmrrr 

— NOTICS. 

Lots  were  assessed  for  taxes  on  the  treasur- 
er's rolls  to  unknown  owners.  Certificates  of 
delinquency  were  foreclosed  under  the  law  of 
1899  (Laws  1899.  p.  297,  c  141,  {  16).  which 
does  not  define  tbe  meaning  of  "owner,"  before 
tbe  amendatory  statute  of  1901  (Laws  1901.  p. 
385.  e.  178,  S  8),  which  provides  that  tbe  names 
<^  the  persons  appearing  on  tbe  treasurer's  rolls 
aa  the  owners  of  the  property  sbalL  for  the  pur- 
poses of  the  act,  be  considered  as  the  owners  of 
the  property.  No  mentlou  was  made  of  any  per- 
sons unknown.  Certain  persons  were  made  de- 
fendants who  had  no  interest  In  the  lots.  No- 
tices and  summonses  were  personally  served  np- 
on  such  defendants,  and  on  no  others,  but  no 
notices  were  published,  and  no  notice  of  service 
was  made  upon  unknown  owners.  Default  Juda- 
ments  were  rendered  against  the  named  defend- 
ants and  sale  made.  Held,  that  tbe  court  had 
no  jurisdiction ;  the  tme  owner  not  having  had 
his  day  In  court,  and  the  sale  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxati(m, 
Cent.  Dig.  H  1832-lSSG;  Dec.  Dig.  I  66&*] 

Department  2.  Appeal  from  Superior 
Court,  King  (bounty;  John  B.  Takey,  Judge. 

Action  "by  Daniel  Jones  against  the  Seattle 
Brick  &  TUe  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Bevmed. 
with  instmctlona  to  enter  judgment  for  plain- 
tiff. 

wniett  Oleaon  *  WUlett  for  appeUant 
Peters  &  Powell  and  Marlon  Bdwarda,  for 
respondent 

DUNBAB,  J.  nils  actkm  waa  brought  by 
plalntUI^  to  declare  void  two  tax  AeeSm  al- 
leged to  be  clouds  on  bis  title  to  lota  8  and 
9,  block  e,  of  South  Seattle.  Tbe  complaint 
alleges  title  In  plaintiff  by  mesne  conveyance; 
through  the  admlnlstratM'  of  tbe  estate  of 
J.  F.  Hawks,  deceased;  that  the  tax  fore- 
doaure  proceedings  reeuIUng  In  a  tax  deed 
to  defendant's  grantor  were  void,  for  the  rea- 
son that  the  court  bad  no  jurladlctlon  to  en- 
ter judgment  In  which  the  tax  sale  was  had. 
Proper  toider  waa  made.  Tbe  defendant  an- 
swered, and  put  In  lasue  plalntUTs  dalm  of 
title  from  the  Hawks  estate^  and  dmled  the 
invalidity  of  the  tax  foredosure  proceedings; 
admitted  the  issuing  of  the  certlflcates  sod 
bringing  of  tbe  suits  aa  alleged.  The  defted- 
ant  further  alleged  that  the  name  of  Qeorge 
B.  Fteher  appeared  on  the  treasorefa  nril 
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for  the  year  1899  as  the  owner  of  said  lots. 
Gertlflcates  of  delinquency  were  iasoed  to 
one  Anna  P.  Smith,  and  regularly  foreclosed. 
In  the  years  1896,  1896,  1897;  1808,  and  1900 
the  owners  of  such  lots  appeared  on  the 
treasurer's  rolls  as  unknown.  The  cause  was 
tried  to  the  court  It  made  findings  of  facts 
and  conclusions  of  law  in  faTor  of  the  de- 
fendant. Judgment  was  entraed,  and  ap- 
peal follows. 

On  the  first  proposition,  tIz.,  the  Talidity  of 
appellant's  title,  the  court  found  the  death 
of  Hawks  as  alleged,  the  ownership  In  fee 
simple  in  him  of  the  land  in  dispute^  That 
he  died  intestate,  and  that  thereaftw,  by  pe- 
tition, one  Henry  W.  Lung  was  appointed 
administrator  of  his  estate.  That  the  su- 
perior court  had  jurisdiction  to  administer 
the  estate  of  the  deceased,  and  that  said  ad- 
ministrator, Lung,  duly  qualified  as  adminis- 
trator, and  entered  upon  the  discharge  of 
his  trust.  That  an  inventory  of  said  estate 
was  made  and  filed,  wherein  was  listed  and 
ai^ralsed  as  belonging  to  the  estate  of  said 
deceased  ditere  and  sundry  parcels  of  real 
prepay  situated  In  King  county,  including 
aald  Iota  8  and  9.  That  no  claim  was  ever 
filed  or  proved  against  said  estate,  except  one 
claim  by  William  Curtis  Ward,  made  upon  a 
promissory  note  of  said  deceased,  payable 
to  order  of  Daniel  lones,  which  note  was  se- 
cured by  a  mortgage  on  certain  of  the  lots 
described  in  the  inventory.  That  this  note 
was,  before  maturity.  Indorsed  and  delivered 
by  said  Daniel  Jones  to  said  William  Curtis 
Ward,  was  duly  assigned,  and  was  proved 
and  allowed  by  the  administrator.  That  said 
note  and  mortgage  were  filed  In  said  estate, 
tbe  amount  of  said  claim  being  $4,715.  That 
no  person  ever  made  any  application  to  said 
court  to  sell  any  part  of  said  estate,  except 
that  on  November  29, 1899,  said  William  Cur- 
tis Ward  presented  to  said  court  a  petition 
tor  the  sale  of  said  mortgaged  property,  re- 
citing that  he  had  theretofore  filed  his  claim, 
etc.,  and  reciting  the  conditions  of  the  mort- 
gage; reciting  the  fact  ^at  t^e  estate  show- 
ed that  tbe  deceased  left  no  [yersonal  prop- 
erty, the  value  of  the  estate,  and  setting 
forth  what  amount  was  due  him  from  tbe 
estate;  setting  forth  no  other  facts,  but 
^ylng  for  a  sale  of  the  mortgaged  property 
at  puhllc  auction,  and  praying  that,  if  the 
amonnt  realized  at  such  sale  should  be  iu- 
aofilclent  to  pay  the  amount  of  such  claim, 
Qi«D  BO  much  of  the  residue  of  such  ratate  as 
might  be  necessary  should  be  sold  at  public 
sale,  upon  giving  due  notice  thereof  as  pro- 
vided by  law.  That  on  tbe  face  of  said  pctl- 
titm  and  In  the  indorsement  thereon  the 
same  was  denominated  "Petition  to  sell 
mortgaged  property."  That  an  order  to  show 
cause  was  thereupon  regularly  issued,  which 
order  recited  the  filing  of  said  petition  to  sell 
tlie  mortgage  property,  and.  In  the  event  of 
a  deficiency,  to  sell  so  much  as  might  be  nec- 
essary of  the  balance  of  said  estate  to  satis- 
fy Bald  petltlonw'B  claim,  wltldi  order  to 


show  cause  was  r^ularly  served  on  said  ad- 
ministrator. That  thereafter  an  amended  or- 
der to  show  cause  was  Issued  on  said  petl-. 
tlon,  returnable  February  9,  1900,  which  said 
amended  order  to  show  cause  recited  the 
filing  of  said  petition  to  sell  the  mortgaged 
property,  and  so  much  of  the  rest  of  said  es- 
tate as  might  be  necessary  to  pay  any  defl- 
dency,  and  which  said  amended  order  to 
show  cause  was  duly,  regularly,  and  legally 
served  iipon  said  admhilstrator,  and  was  pub- 
lished for  four  successive  weeks  In  a  weekly 
newspaper  printed  and  published  In  King 
County,  Wash.,  and  of  general  circulation 
therein,  l^at  on  the  day  fixed  in  said 
amended  order  to  show  cause,  the  matter 
came  on  to  be  heaid  in  such  court  and  cause, 
and  thereupon  the  court  made  and  entered 
the  following  order,  omitting  tbe  first  part, 
which  it  is  not  necessary  to  set  forth,  as  It 
was  a  simple  order  to  sell  the  mortgaged 
property:  "And  if  said  property  is  insuffi- 
cient to  satisfy  said  claim;  then  said  admin- 
istrator is  authorized  and  directed,  after 
giving  due  notice  as  provided  by  law,  to  sell 
from  the  residue  of  such  estate  as  much  as 
may  be  necessary  to  satisfy  the  balance  due 
upon  said  claim,"  duly  signed.  Tbat  under 
and  pursuant  to  said  order,  notice  of  sale  of 
tbe  premises  described  in  said  mortgage  was 
daly  given,  and  a  sale  thereof  regularly  held, 
and  the  amount  of  the  bid  was  not  sufficient 
to  pay  the  mortgage  Indebtedness.  Tbat 
thorenpon,  without  proof  of  any  deficiency, 
and  without  further  order  or  direction  of 
the  court  as  to  the  sale  of  any  other  prop- 
erty, and  without  any  fnrthw  petition  or  or- 
der In  that  regard  whatsoever,  another  notice 
of  administrator's  rSale  was  given  by  the  ad- 
ministrator that,  on  June  16,  1900,  be  would 
sell,  at  tbe  front  door  of  the  courthouse  In 
the  city  of  Seattle,  King  coun^.  Wash.,  at 
public  auction,  to  the  highest  bidder  for  cash, 
according  to  law  and  the  order  of  the  court, 
the  remainder  of  the  said  real  estate  Invento- 
ried, and  Including  the  aforesaid  lots  8  and  9 
of  block  9,  plan  of  South  Seattle;  stating  in 
such  notice  tbat  such  sale  was  to  be  made  to 
raise  the  balance  of  any  claim  of  said  Wil- 
liam CurtlB  Ward.  That  at  such  date  sale 
was  made,  and  return  made  in  the  nsual 
manner  to  said  court,  reciting  that  the  said 
sale  had  been  made  according  to  the  notice 
given,  and  tbat  all  of  the  property  listed  in 
the  inventory  of  said  estate  had  been  sold. 
Tbat  on  Joly  2,  1900,  an  order  confirming 
sale  was  made  by  said  court,  in  which  said 
notices  are  recited,  and  In  which  It  was  re- 
cited that  tbe  administrator  had  duly  made 
his  return  <m  the  sale,  and  tbat  tt  had  beea 
approved  by  the  court  That  In  pursuance 
of  due  notice,  as  required  by  law,  wherein 
said  property  was  described  with  sufildoit 
certainty,  a  sale  of  all  jnvperty  listed  In 
said  Inventory  bad  tteea  made  to  said  Wil- 
liam OortlB  Ward,  etc.,  and  tiiat  the  amonnt 
bid  was  not  disproportionate  to  tiie  value  of 
■aid  property,  and  an  order  was  made  eon- 
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flrming  tbe  sale.  Tbat  the  administrator  was 
directed,  to  execute  and  deliver  to  tbe  pur- 
cliAser  a  proper  converance  of  said  real  es- 
tate. That  thereafter  the  said  administrator 
executed  to  said  William  Curtis  Ward  an 
administrator's  deed,  sufficient  In  fotm  and 
complying  In  form  with  the  administrator's 
deed. 

Upon  these  facts,  and  the  ftcts  found  by 
the  court  are  not  excepted  to  by  either  appel- 
lant or  respondent,  the  court  concluded  tbat 
no  title  passed  to  William  Curtis  Ward,  to 
the  lots  In  controversy,  by  vhrtue  of  the  ad- 
ministrator's sale  mentioned,  in  this  con- 
clusion we  think  the  court  erred.  It  Is  the 
contention  of  respondent  tbat  no  representa- 
tion was  made  In  tbe  petition  sufficient  to 
call  forth  tilie  power  of  tbe  court  to  decree  a 
sale  of  the  unincumbered  property,  that 
Ward's  petltloo  presented  only  the  facts  nec- 
essary to  Inform  tbe  court  that  he  bad  a 
good  mortgage,  and  that  the  only  other  mat- 
ter to  be  decided  upon  the  hearing  was 
whether  it  would  be  expedient  to  redeem  the 
'mortgaged  prop^iy.  It  Is  objected  that  It 
did  not  give  a  list  of  the  debts  outstanding, 
except  the  debt  of  tbe  petitioner;  that  It  did 
not  describe  all  tbe  real  estate,  only  the  mort- 
gaged property,  and  did  not  state  tbe  coudl- 
tttm  and  value  of  any;  tbat  It  did  not  give 
the  names  and  ages  of  the  belra;  tbat  It  was 
In  violation  of  section  6289.  Balllnger's  Ann. 
Codes  &  St  (Pierce's  Code,  |  2597).  which 
provides:  "If  said  sale  of  the  mortgaged 
premises  shall  be  Insufficient  to  secure  the 
mortgage  debt,  the  mortgagee  sball  file  a 
claim  for  balance,  authenticated  as  other 
clahus,  and  payable  In  due  course  of  admin- 
istration." It  doubtless  Is  a  fact  tiiat  some 
of  the  things  required  by  tbe  statute  were 
not  set  forth  In  the  petition  In  this  case;  but 
tbe  record  does  show  that  the  court  bad  Ju- 
risdiction of  the  subject-matter,  viz.,  the 
property  sold,  and  of  tbe  administrator  as  an 
officer  of  the  court,  and  that  the  omission 
of  statutory  provisions  was  an  Irregalarlty 
which  was  cured  by  section  3,  Act  March  28, 
1800  (Laws  1889-90,  p.  82),  which  Is  as  fol- 
lows: "If  the  validity  of  a  sale  Is  drawn  In 
question  by  a  person  claiming  adversely  to 
the  title  of  the  deceased,  or  tbe  ward,  or 
claiming  under  a  title  that  is  not  derived 
from  or  through  the  deceased  or  ward,  tbe 
sale  shall  not  be  void  on  account  of  any  Ir- 
regularity in  the  proceedings  if  It  appears 
that  tbe  executor,  administrator  or  guardian 
was  licensed  to  make  tbe  sale  by  a  probate 
or  superior  court  having  Jurisdiction  of  the 
estate,  and  that  be  did  accordingly  execute 
and  acknowledge,  tn  legal  form,  a  deed  for 
the  conveyance  of  tbe  premises."  Now  there 
can  be  no  question  but  that  tbe  court  making 
this  order  bad  Jurisdiction  of  the  estate,  that 
be  made  an  order  of  sale,  and  that  the  ad- 
ministrator did  accordingly  execute  and  ac- 
knowledge In  legal  form  a  deed  for  the  con- 
veyance of  the  premises  after  having  made 
the  sale.  It  seems  to  us  tbe  case  falls  square- 


ly witbln  the  rule  announced  in  Ackerson  t. 
Orchard,  7  Wasb.  377.  34  Pac.  1100,  35  Pac 
006,  where  It  was  decided  that,  although  the 
petition  for  an  order  for  the  sale  of  real  e»* 
tate  is  defective  and  irregular,  for  the  rea- 
son that  It  fails  to  describe  all  the  decedent's 
real  estate,  and  fails  to  state  tbe  amount  of 
personal  estate  coming  Into  tbe  administra- 
tor's bands  and  fala  disposition  thereof,  and 
does  not  set  forth  the  value  of  tbe  lands  oth- 
er than  by  reference  to  their  appraised  valuer 
such  IrregnlarltleB  will  not  aftect  the  Ju- 
risdiction of  the  court  to  order  the  sale. 

The  court  In  tbe  trial  of  this  cause  found, 
tbat  the  probate  court  had  Jurisdiction  to  ad- 
minister the  estate  of  the  deceased,  that 
the  administrator  was  duly  qualified,  that 
an  InTentory  had  been  filed,  and  tbat  the 
lots  dwcrlbed  were  set  forth  in  the  Inveur 
tory;  and,  while  it  Ui  true  that  tbe  petition 
to  sell  does  not  specify  the  lots.  It  asked  for 
the  sale  of  the  balance  ot  the  real  estate^ 
if  it  was  necessary  to  sell  It  for  the  purpose 
of  paying  tbe  mortgage  debt,  and  tbe  order 
w&a  directly  made  by  the  court  to  sell  the 
additional  property  If  it  were  found  nec- 
essary to  sell  it  for  tbat  purpose.  The  ordon 
and  petitions  being  construed  together,  there 
was  no  lack  of  notice  given  to  those  whi 
were  Interested  as  to  what  was  actually 
asked  for  and  Intended  to  be  accomplished, 
so  far  as  the  particular  lands  st^  are  con- 
cerned. It  is  true  tiiat  there  was  ro  Khow- 
Ing  made  to  the  court,  after  It  waE  ucertabi- 
ed  that  the  mortgaged  property  did  not  real- 
ize the  amount  of  the  mortgage  Indebted- 
ness; but  this  poBslbllity  was  anticipated  in 
tbe  appllcathm  to  sell,  and  in  tbe  direct  or- 
der of  the  court  that  it  should  be  sold  in 
case  the  realization  from  tbe  mortgaged 
property  was  not  sufficient  While  It  would 
have  been  fnore  In  harmony  with  the  direct 
provisions  of  the  statute  for  this  showing  to 
have  been  made  after  tbe  sale  of  tbe  mort- 
gaged premises  and  the  application  made  at 
that  time,  these  matters  are  only  irregulari- 
ties, and  did  not  go  to  the  Jurisdiction  of  tbe 
court,  or  to  tbe  eBsratlal  merits  of  the  ca8& 
The  notice,  which  was  the  important  thing, 
was  given  as  effectively  In  the  one  instance 
as  it  conld  be  In  the  other,  the  notice  to 
show  cause  why  the  order  of  the  court 
should  not  be  carried  into  effect  having  been 
regularly  published  and  served;  and.  upcm 
the  bearing,  in  pursuance  of  the  order  to 
show  cause,  tbe  court  made  a  direct  and 
positive  order  to  aell  the  residue  of  tbe  es- 
tate, the  inventory  of  which  had  been  pre* 
vlously  filed,  showing  that  tbwe  was  no  per- 
sonal property  belonging  to  the  estate. 
Hence  there  was  no  necessity  for  tbe  carry- 
ing out  of  tbe  statutory  provision  In  rela- 
tion to  showing  In  that  regard,  at  the  time 
of  the  application  to  sell  the  real  Mtate. 
The  court  finds  that.  In  pursuance  of  said 
order,  notice  was  given,  and  a  sale  was 
regularly  held,  which  was  afterwards  con- 
firmed; and.  In  tbe  order  confirming  tbe 
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sale  the  court  finds  that  the  administrator 
had  duly  made  his  return  of  sale,  and  that 
It  had  been  proved  to  the  court  that  in  pur- 
Btiance  of  due  notice  as  reqnlred  b;  law, 
wherein  said  property  was  described  with 
soffldent  certainty,  the  sale  had  been  made, 
and  that  the  sum  paid  was  not  dispropor- 
tionate to  the  value  of  said  property.  The 
Jurisdictional  facts  being  established;  It  be- 
ing shown  that  the  matters  which  were 
claimed  to  have  been  omitted  did  not  reach 
the  merits  of  the  case ;  that  no  one  was  or 
could  have  been  misled  in  any  way  by  such 
omissions — It  seems  to  ns  that  the  case 
falls  sqnarely  within  the  statute  which  we 
have  cited  above;  that  the  statute  was  en- 
acted for  the  purpose  of  meeting  ]ast  such 
cases  as  this;  that  It  Is  the  policy  of  the 
law  that  irregularities  of  this  kind  should 
be  seasonably  called  to  the  attention  of  the 
court  at  the  time  when  confirmation  is  ask- 
ed for;  and  that  the  confirmation  forecloses 
all  irregularlUes  of  this  kind.  We,  there- 
fore, think  that  the  deed  passed  good  title 
to  the  lands  Id  question  to  the  appellant  iu 
this  case. 

The  court  also  found  that  the  appellant 
had  not  estebllshed  the  invalidity  of  the 
tax  foreclosure  sales  of  said  lots  8  and  9. 
The  finding  of  the  court  in  regard  to  that 
branch  of  the  case,  in  brief,  was  as  fol- 
lows: That  these  lots  S  and  9  were  assessed 
on  the  assessment  and  tax  roll  of  King  coun- 
ty. Wash,,  to  unknown  owners,  for  the  year 
1895  to  and  including  the  year  1900,  except 
for  the  year  1899;  that  in  said  year  the 
property  was  assessed  to  one  Oeorge  R.  Fish- 
er ;  that  on  December  27,  1900,  the  treasurer 
of  King  county  Issued  to  Anna  F.  Smith  a 
delinquency  tax  certificate  for  the  year  1896 
to  the  lots  above  described;  that  in  such 
certificate  it  was  stated  that  the  owner  of 
said  premises  was  unknown,  and  that  the 
said  Anna  F.  Smith  paid  the  taxes  for  the 
succeeding  years,  viz.,  1897,  1898,  1899,  as 
subpayments  onder  said  certificates;  that 
on  January  28,  1901,  the  said  Anna  F.  Smith 
filed  in  the  superior  court  of  King  county, 
state  of  Washington,  her  application  to  fore- 
close said  certificates  of  delinquency,  in 
wblcb  such  application  said  Anna  F.  Smith 
was  named  as  plaintiff  and  W.  I.  Wadlelgb, 
Azina  Wadlelgh,  bis  wife,  Oeorge  R.  Fisher 
as  trustee,  and  the  First  National  Bank  of 
Seattle  were  named  as  defendants,  and  no 
other  persons  were  named  or  referred  to  as 
defendants  therein,  and  no  mention  was 
made  of  any  persons  unknown.  The  court 
found  that  each  of  said  named  defendants 
was  a  stranger  to  the  title  of  said  lots  8 
and  9,  and  none  of  them  had  any  Interest 
therein  whatever  as  a  matter  of  fact;  that 
notices  and  summonses  in  said  causes,  reg- 
ular in  form  and  substance,  were  directed 
to,  aud  personally  served  upon,  said  named 
defendants,  and  no  other  persons,  but  that 
no  summons  was  published  In  either  of  said 
acticms,  no  service  of  notice  was  made  In 
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any  manner  upon  nnknown  owners,  no  other 
or  different  applications  for  judgmoit  were 
ever  made,  and  no  other  notices  or  summons- 
es were  ever  Issued  or  served.  Thereafter, 
in  such  tax  foreclosure  actions,  default  Judg- 
ments were  entered  against  all  of  the  nam- 
ed def^dants,  aud  the  lien  was  foreclosed, 
and  sale  was  made  In  accordance  with  the 
provisions  of  the  law.  So  that  the  question 
here  is.  Did  the  court  under  these  proceed- 
ings obtain  Jurisdiction  to  foreclose  these 
certificates  of  delinquency  and  s^l  this 
land?  If  not,  the  sale  was  void,  and  the 
court  erred  In  Its  conclusion  of  law. 

This  action  was  prosecuted  prior  to  the 
amendment  of  1901  (Laws  1901,  p.  385,  c. 
ITS,  S  3),  which  provides  that  the  names  of 
the  person  or  persons,  appearing  on  the 
treasurer's  rolls  as  the  owner  or  owners  of 
said  property  for  the  purposes  of  this  act, 
shall  be  considered  and  treated  as  the  own- 
er  or  owners  of  said  property,  but  was  pros- 
ecuted nnder  the  laws  of  1899  (Laws  1899, 
p.  297,  c.  141,  S  16),  which  contain  no  such 
provision  nor  attempt  to  define  the  ownn*. 
So  that  the  owner  must  be  constmed  under 
that  law  to  be  an  owner  of  the  land  as  the 
word  is  generally  understood  In  statutes  and 
in  common  parlance.  It  seems  elementary 
that.  If  these  persons  named  as  defendants 
in  this  proceeding  were  not,  as  the  court  has 
found,  owners  of  the  land,  and  had  not  any 
interest  therein  whatsoever,  as  a  matter  of 
fact,  and  that  the  said  George  B,  Fisher  had 
no  actual  interest  or  ownership  either  indi- 
vidually or  as  a  trustee,  and  there  was  no 
other  notice  given  by  publication  or  other- 
wise to  any  one  else,  the  court  could  not 
have  obtained  Jurisdiction  to  order  the  sale 
of  these  lots,  and  that  the  true  owner  has 
never  had  his  day  tn  court  This  Is  not  an 
Irregularity,  bnt  a  qnestion  of  notice  going 
to  the  Jurisdiction. 

It  Is  urged  by  the  respondent  that,  for 
aught  shown  by  the  record  In  this  case,  there 
was  a  service  made  after  that  date,  and  before 
the  decrees;  that  it  will  not  be  presumed 
that  the  court  acted  without  jurisdiction ; 
that  every  presumption  is  In  favor  of  the 
validity  of  the  decrees;  and  that  the  pres- 
ence of  one  defective  service  In  a  record  does 
not  rebut  the  presumption  that  another 
service  was  made.  If  time  enough  elapsed 
before  decree.  This,  no  doubt,  Is  true  with 
reference  to  decrees  of  courts  of  general 
Jurisdiction;  but  that  question  is  forecloeed 
In  this  case  by  the  findings  of  the  court, 
which  stand  here  as  the  true  record  of  the 
case.  The  case  came  up  purely  upon  the 
question  of  whether  the  findings  support  the 
Judgment,  and  the  findings  affirmatively 
show  that  no  other  persons  were  served,  and 
that  no  summons  by  publication  was  ever  is- 
sued. 

We  think  the  court  acted  without  Juris- 
diction in  the  sale  of  these  lots,  and  that 
the  title  of  the  appellant  was  good.  The 
Judgment  will  therefore  be  reversed,  with 

Digitized  by  Google 


242 


lOS  PAOmO 


BBPOBTEB. 


(Wiab. 


bwtructloiis  to  enter  a  Judgmait  aceordlnf 
to  ttitf  pnjer  ot  thtf  complatnt 

BUDKIN.  G.  J.,  and  PABKBB,  MOUNT, 
and  OJlOW,  JJ.,  concur. 

(58  WaslL  l«n 

STATB  er  leL  PUBDIN  T.  OADI/T. 

(Supreme  Court  of  WashliiKtOa.   Dftc.  2,  1909.) 

Judges  (|  4*)— Policb  Coobtb— Jubtiobs— Sk- 
i«TiOK— ''May." 

Laws  1809.  p.  136,  c  85,  I  2,  relating  to 
justicea  of  the  peace  in  cities  of  the  first  class, 
declares  that  within  10  days  after  their  elec- 
tion the  major  shall  appoint  one  of  the  justices 
police  judge  of  the  city.  Iaws  1903,  p.  202,  c. 
113,  i  4,  relating  ta  dtles  of  th«  third  class, 
provides  that  the  government  shall  be  vested  in 
a  mayor  and  council,  to  consist  of  five  members, 
a  clerk,  treasurer,  marshal,  and  police  justice, 
who  "ntay"  be  one  of  the  justices  of  the  peace  of 
the  precinct  in  which  the  town  Is  situated. 
Helt^  that  the  word  **may "  in  the  latter  act, 
should  not  be  construed  to  mean  "shall"  or 
"must,"  and  that  the  mayor  of  a  city  of  the 
third  class  was  therefore  not  limited  to  the  elect- 
ed justices  of  the  peace  for  bis  selection  of  a  po- 
Utt^ostica  (citing  Words  and  Phrases,  toL  6,  p^ 

[Ed.  Note.~-For  other  eaaes,  see  Judges,  Dec 
IWg.  i  4.*] 

Department  2.  Appeal  from  Saperlw 
Oonrt,  Elttltaa  Oounty;  B.  B.  Preble,  Judge. 

Action  by  the  State,  on  relation  of  B.  Lee 
Pnrdln,  ag^ibist  B.  A.  Qault  Judgment  for 
defMidant,  and  plaintiff  appeals.  Affirmed. 

B.  B.  Wager  and  Graves  &  McDanlela,  for 
appellant.   Hmej  &  Ha.1%  for  respondent. 

DnNBAB,  J.  In  the  year  1908  the  relat- 
or, B.  Lee  Purdln,  being  one  of  the  duly 
elected  justices  of  tbe  peace  In  and  for  Ei- 
lensburg,  In  Kittitas  county,  which  Is  a  city 
of  tbe  third  class,  was  designated  and  con- 
stituted police  Justice  by  appointment  of 
the  mayor  confirmed  by  the  council.  At  the 
last  general  election  the  relate,  Purdln, 
and  one  W.  W.  Bonney  were  elected  justices 
of  the  peace  In  and  for  said  precinct  or  city 
of  EUIensburg;  but  in  January,  1009,  the 
mayor  designated  and  appointed  the  defend- 
ant, B.  A.  Gautt,  as  police  Justice.  Gault 
was  not,  and  did  not  claim  to  be,  a  justice 
of  the  peace.  Thereupon  the  relator  Insti- 
tuted this  action.  The  cause  was  tried  to 
tbe  court,  and  Judgment  was  rendered  In 
favor  of  the  defendant  Ttala  appeal  la 
taken  from  that  Judgment 

This  case  presents  the  question  whether, 
under  the  statute  providing  for  the  appoint- 
ment by  the  mayor  of  a  police  justice  in 
cities  of  the  third  class,  any  one  other  than 
one  of  tbe  two  Justices  of  the  peace  regnUir- 
ly  elected  by  the  voters  therein  can  be  ap- 
pointed to,  or  exercise  the  functions  of,  such 
office.  Section  4  of  chapter  113,  p.  202,  of 
the  Laws  of  1903,  provides  as  follows:  "The 
government  of  such  town  shall  be  vested  In 
a  mayor  and  council,  to  consist  of  five  mem- 


ban,  a  clerk,  a  treasurer,  a  marshal  who 
sbaU  be  ex  officio  tax  and  license  collector, 
a  police  Justice  who  may  be  one  of  the  jus- 
tices of  the  peace  of  the  precinct  In  which 
said  town  is  situated;  and  such  subordinate 
officers  as  are  hereinafter  provided  for." 
It  Is  the  contention  of  the  appellant  that 
the  statute  contemplated  the  practice  gen- 
erally prevailing  In  the  cities  of  the  first 
Clara,  which  provides  for  the  selection  of 
the  police  Justice  from  one  of  tbe  Justices 
of  the  peace  elected;  and  it  is  argued  that 
It  is  not  to  be  presumed  that  the  Legisla- 
ture, while  limiting  the  numl>er  of  Justice 
conrts  in  cities  of  the  first  class  and  confin- 
ing the  appointment  of  police  justice  to  one 
of  the  Justices  of  the  peace  r^ularly  elected 
therein,  shonid  confer  larger  powers  npon 
cities  of  the  third  class,  by  giving  to  the 
mayor  of  the  smaller  cities  discretionary 
authority  to  enlarge  t^e  number  of  justice 
courts  by  appointing  one  or  more  police 
justices  In  addition  to  the  Justices  of  the 
peace  regularly  elected,  and  that  a  legisla- 
tive construction  has  been  placed  upon  this 
enactment  In  Laws  1889-90,  p.  196,  c.  7,  | 
138  (Ballinger's  Ann.  Codes  &  St  |  982; 
Pierce's  Code,  {  8508),  which  Is  to  the  effect 
that:  "There  shall  abso  be  elected,  as  here- 
inafter specified,  a  police  Justice,  or  so  many 
as  tbe  council  may  deem  necessary.  The 
justice  or  justices  so  elected  may  be  select- 
ed from  the  Justices  of  the  peace  duly  elect- 
ed under  the  laws  of  the  state  of  Washing* 
ton,  and  while  acting  in  city  or  town  may 
bold  office  for  that  purpose  anywhere  with- 
in the  city  or  town.  Such  Justices  of  the 
peace  shall  have  Jurisdiction  over  all  offen- 
ses defined  by  any  ordinance  of  the  city  or 
town,  and  all  other  actions  brought  to  en- 
force or  recover  any  penalty,  fcfffelture," 
etc.  The  section  again  providing,  further 
on,  that  "all  clvU  or  criminal  proceedings 
before  such  Justice  of  the  peace,"  etc.  Many 
other  questions  are  dlscnssed  by  the  api>el- 
lant  in  support  of  his  contention  that  the 
word  "may,"  In  the  statute,  should  be  con- 
strued as  mandatory  and  equivalent  to 
"most" 

A  Justice  of  the  peace  is  an  officer  provide 
ed  for  by  the  Constitution,  with  Jnrisdictl<m 
prescribed  by  law  under  constitutional  an* 
thorlty.  The  Jurisdiction  of  a  police  Justice 
is  more  limited,  extending  only  to  questions 
arising  under  the  town  or  city  ordinances. 
If  tbe  jurisdiction  bad  been  the  same,  there 
would  have  been  no  occasion  for  the  Legis- 
lature to  make  provision  for  the  latter.  It 
is  true  that  section  188»  c.  7,  p.  196,  of  the 
Laws  ot  1889-90  refers  to  these  officers  as 
Justices  of  tbe  peace;  but,  as  was  well  said 
by  the  learned  judge  who  tried  the  case: 
"The  Identity  of  two  officers  te  determined, 
not  by  the  name  by  which  they  may  be 
called,  but  by  the  Identity  of  their  functions, 
and  whatever  tiie  officer  clothed  only  with 
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the  drcnmscrlbed  Jurlsdlctlcm  conferred  by 
McUon  188  mas  be  called,  lie  le  not  In  fact 
ft  jnetlce  of  the  peace  In  tiie  ordinary  etatn- 
tory  and  constitutional  aeoae  of  tliat  word, 
twcaose  be  baa  not  the  jurisdiction  of  sut^ 
Justice  of  the  peace;"  Nor  do  we  thlnlc  that 
there  la  anything  Inconsistent  with  Intelll- 
Kent  legl^Uve  intention  in  conferring  pow- 
er upon  the  conndl  to  appoint  magistrates 
of  this  character  beyond  the  number  of 
Justices  of  the  peace- provided  for  by  law, 
for  It  cannot  be  said  to  be  unwise  to  give 
this  discretion  to  the  dty  council,  to  be  ex- 
en^ed  tm  the  best  interests  of  the  dty,  In 
▼lew  of  an  the  existing  cfHiditions  both  as 
to  the  qaallflcaUtms  of  the  Justices  of  the 
peace  elected  and  Uie  relative  amount  ot 
busineas  falling  within  the  Jurisdiction  of 
the  Justice  of  the  peace  ox  wlthtn  the  more 
limited  Jurlsdlctlou  of  the  police  Justices. 
We  see  no  constltotional  Invasion  by  this 
construction.  Nor  does  it  militate  acalnat 
this  construction  that  the  Legislature  has 
adopted  a  different  policy  in  regard  to  cities 
of  tbe  tblrd  class.  In  any  event,  It  has  seen 
fit  to  use  ttie  mandatory  e^res^n  in  one 
case  and  the  permissive  in  the  other.  Sec- 
ti<m  2  of  chapter  86,  p.  135,  Laws  1899,  the 
act  relating  to  Justices  of  the  peace  In  cities 
of  the  first  class,  Is  aa  follows:  "Wltbtai 
ten  days  aft^  such  election  the  mayor  of 
the  (d^  shall  appoint  tme  of  the  Justices  so 
elected  tlie  police  Justice  or  police  Judge  of 
such  dt^.**  There  would  seem  to  be  no 
good  reason  why  the  Legislature  should  not 
have  used  the  sftme  language  when  legis- 
lating in  regard  to  towns  of  the  tltird  class. 
If  tbe  intention  had  been  to  make  it  the 
duty  of  the  mayor  to  app(^t  police  Justices 
tttm  the  Jusfices  elected. 

Tbe  learned  counsd  says  he  will  not  enter 
into  any  dogmatic  deflnltlonB  of  the  words 
**niay'*  Kud  **must"  Tet  it  seems  to  us  Uiat 
this  is-  a  matter  which  necessarily  must  be 
considered.  The  word  "may,"  according  to 
Its  fM^glnal  construction,  Is  permlsslTe.  and 
ahonid  receive  that  Interpretation,  unless 
such  a  constmction  would  be  obviously  re- 
pugnant to  the  intention  of  the  Legislature, 
to  be  collected  from  tbe  terms  of  the  act, 
or  wotild  lead  to  some  other  inconvenience 
or  absurdity.  Medbury  v.  Swan,  46  N.  1. 
aoo.  "Tbe  question  whether  tbe  word  'may' 
Is  to  be  construed  as  mandatory  or  discre- 
tionary has  been  much  discussed,  but  the 
general  rule  is  that  tbe  ordinary  meaning  of 
the  word  18:  That  there  is  involved  a  dis- 
cretion, and  it  is  to  be  awBtmed  in  a  man- 
datory sense  only  where  anch  construction 
la  necessary  to  give  effect  to  tiie  clear  poli- 
cy and  Intention  of  the  Legislature;  that, 
whwe  there  is  nothing  in  the  connection  of 
the  language  or  in  the  sense  or  policy  of  the 
provision  to  require  an  nnusnal  Interpreta- 
tion, it  will  be  given  its  ordinary  meaning; 
and  that  where,  by  the  use  in  other  provi- 


sions <tf  the  statute  of  mandatory  worda,  it 
appears  that  the  Legislative  intended  to 
distinguish  between  these  words  and  'may,' 
'may*  will  not  be  construed  as  Imperative^" 
5  Words  &  Phrases,  4420.  And  this  18  the 
universal  rule.  The  word  **mas"  in  every 
act  imposing  a  duty,  means  *'shaU."  So  it 
is  held,  under  Acts  186&-69k  p.  257,  c.  118. 
providing  that,  when  the  personal  estate  of 
a  decedent  la  Insufficient  to  pay  debts,  ete.. 
the  executor  or  administrator  may  apply  to 
the  superior  court  by  petition  to  sell  the  de- 
cedent's real  property  for  the  payment  ot 
debts,  the  word  "may"  means  .''must"  Fel- 
letler  v.  Saunders,  67  X  a  2aL  But  in  this 
case,  of  course,  no  imperative  duty  Is  rest- 
ing upon  the  council  compelling  them  to  ap- 
point from  the  Justices  of  tbe  peace,  and 
tbe  comm<m-sense  meaning  of  tiie  word 
must  therefore  obtain,  find  tbe  Intention  of 
tbe  Legislature  must  be  presumed  to  have 
been  to  confer  discretion  on  the  mayor  In 
this  respect 

This  presumption,  we  think,  has  not  been 
overcome  by  any  avowed  policy  of  the  Leg- 
islature affecting  ofllcers  <tf  this  kind,  and 
the  Judgment  of  the  lower  court  will  there- 
fore be  affirmed. 

BUDKIN.  G.  Jn  and  OBOW.  MOUNT,  and 
PARKER,  JJ~  concur. 


<6e  wub.  i7e> 

STATE  ex  rel.  CITY  OF  SOtlTH  BBND  T. 

MOUNTAIN  SPRING  CO. 
(Sapreme  Coart  of  W&ahiii^ton.   Dec.  3.  1909.) 

1.  CoirrsACTs  (|  171*)  —  Indivisibue  Cow-  ' 
TBAOT— Belief  to  Pabtt  Failing  to  Pat. 

The  general  rule  is  that,  where  the  con- 
sideratioDa  moving  from  each  party  are  prac- 
tically conenrrent,  the  contract  is  indivisible, 
and  hence  failure  to  pay  the  consideration  mov- 
ing to  a  public  service  corporatiou  is  a  bar  to 
an  action  for  not  rendering  the  service  under 
such  a  contract,  brought  by  the  jmrty  failing 
to  pay. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  754^757 ;  Dec  Dig.  8  171.*] 

2.  ESTOPPEL  (8  92*)— CONTBAOT  OF  WaTK- 
WOBKS  COUPANT  WITH  CiTT— BSTOroSL  TO 

Plead  Indivibibilitt. 

A  municipal  watenv-orks  company,  whidi 
the  city  has  sued  to  compel  U  to  supply  water 
to  the  city  and  its  inbabitants  as  required  by 
its  franchise,  ia  estopped  to  plead  that  Its 
contract  with  tbe  city  is  Indivisible  bo  as  to 
avoid  compliance  therewith  on  account  of  the 
city's  faflnre  to  pay  certain  liydrant  rentals, 
where  after  it  had  been  jadicially  detennlned 
that  the  city  was  powerless  to  do  bo,  for  a  time 
at  least,  because  it  was  indebted  over  its  con- 
stitutional limit,  the  company  elected  to  pro- 
ceed with  that  portlML  oC  the  contract  elimi- 
nated. 

[Ed.  Note.— For  other  casM,  see  BMoppel, 
Cent  Dig.  »  260-203;  Dea  Dig.  {  92.*] 

8.  Coktbaots  (I  170*V— Watkbs  akd  Watkb 
CouBsss  (I  200*)— Oonstbuction  bt  Pas- 
ties. 

When  there  is  ambiguity  in  the  terms  ol 
a  contract,  the  courts  will  generally  give  it  this 
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construction  placed  on  It  hy  the  partiefl,  ee- 
I>ecially  where  they  hare  acted  nnder  it  for  a 
great  length  of  time,  and  more  especially  where, 
as  in  the  case  of  a  contract  of  a  municipal  wa- 
terworks company  to  supply  water  to  a  city  and 
its  inhabitants,  it  frequently  promised  during 
the  many  years  it  was  operating  thereunder  to 
improve  the  system  bo  that  it  could  furnish  wa- 
ter io  compliance  with  the  terms  of  the  con- 
tract, whicQ  the  company  seeks  to  avoid  on 
the  ground  that  it  is  indivisible;  the  city  having 
failed  for  a  long  time  to  comply  with  a  certain 
portion,  and  the  company  proceeding  with  such 
portion  eliminated. 

[Ed.  Note.— For  otb«r  cases,  see  Contracts, 
Cent  Dig.  V  753;  Dec  Dig.  |  170;*  Waters 
and  Water  Conrses,  Dee.  iMg.  f  200.*] 

Department  2.  Appeal  trom  SupoiOT  Court, 
Pacific  County;  A.  W.  Frater,  Judge. 

Amiilcatlon  for  mandamnB  by  flie  State, 
on  the  relation  of  the  City  ct  South  Bend, 
against  the  Mountain  Spring  Company  to 
compel  It  to  snpply  vater  aa  required  hy  Ita 
franchlae;  From  a  Judgment  In  taror  of  re- 
lator, ttie  company  appeals.  Affirmed. 

Sb^ard  &  Flett,  for  appellant.  Cbas.  B. 
MlUer.  Welsh  &  Welsh,  and  John  L  O.  Fhel- 
an,  for  reap<md^t 

DUNAAB,  J.  This  Is  an  appeal  from  a 
Judgmmt  tor  final  vrlt  of  mandate  entered 
1^  the  snporior  coort  of  Pacific  county.  The 
action  was  first  broi^ht  In  the  name  of  the 
city  as  plalntllf,  but  by  later  stipulation  the 
state  was  made  plalntlfF.  Stated  as  briefly 
as  possIUe,  the  amended  complaint  sets  forth 
the  granthig  of  a  franchise  for  construct- 
ing and  operating  vat«rworka  In  the  dty 
of  South  Bend,  to  the  appellant,  or  rather 
to  the  South  Bmd  Water  Company,  to  whose 
'  rights  the  appellant  succeeded,  and  it  was 
authorised  to  build,  operate,  and  maintain 
waterworks  In  the  dty  under  such  provi- 
sions as  are  generally  Incorporated  In  fran- 
dilaes  of  this  character.  Among  other  things, 
It  was  required  that  the  waterworks  shonld 
be  so  constructed  that  the  company  wonld  be 
able  to  furnish  and  maintain  to  the  city 
and  its  Inhabitants  an  adequate  supply  of 
pure,  wholesome  water  for  domestic,  sanitary, 
and  manufacturing  purposes,  and  shonld  be 
able  to  furnish  for  fire  ivotectlon  a  certain 
amount,  etc  It  was  also  provided  that  there 
should  be  K  hydrants  at  stated  locations, 
and  that  the  numba  of  hydrants  might  be 
Increased.  Section  10  of  the  ordinance  stat- 
ed that  the  city  agreed  to  use  said  hydrants 
at  a  rental  of  $7JS0  per  hydrant  per  month, 
to  be  paid  ont  of  the  general  fund,  and  a 
sufficient  tax  should  be  levied  and  collected 
annually  to  make  the  payments  for  hydrants 
r»ted,  which  tax  shouid  be  irrepealable  dnr^ 
Ing  the  francblse.  There  were  other  provi- 
sions In  relation  to  the  right  of  the  city 
to  buy  the  waterworks  mider  certain  condi- 
tions and  at  certain  times,  and  a  provision 
requiring  the  grantee  to  change  the  then 
present  source  of  supply  when  it  became  im- 
pure or  Inadequate.  The  complaint.  In  short. 


charged  that  the  defendant  had  violated  its 
franchise  duty,  and  had  neglected  to  fumlsb 
an  adequate  supply  of  water.  The  amended 
answer  admitted  the  formal  allegations  of 
the  amended  complaint,  assignment  of  fran- 
chise to  defendant,  and  Its  operation  and 
ownership  of  the  plant,  and  denied  all  of 
the  substantial  charges  of  failure  to  give  the 
required  service,  excepting  tiiat  for  brief 
periods  and  sundry  times,  owing  to  accident 
and  other  causes  not  due  to  its  fault,  there 
had  been  Interrnptlcms  in  Its  mains  and  stop- 
pages in  its  supply,  but  alleged  that  they 
had  heoi  repaired  and  restored  as  rapidly 
aa  possible,  admitting  Uiat  a  few  tjt  the  rest 
deuces  had  been  placed  at  such  an  eleva- 
tion that  It  was  not  posdble  to  convey  water 
to  them. 

For  a  separate  affirmative  defense,  the  de- 
fendant pleaded:  That,  in  July  and  August, 
1891.  negotiations  were  bad  with  a  view  to 
the  comitnictlon  of  a  system  of  waterworks 
for  the  city,  which  was  then  of  about  1^000 
population.  Xbat  it  was  agreed  that  the 
dty  should  grant  the  franchise  for  80  years, 
and  the  South  Bend  Water  Company  should 
Install  uid  maintain  GO  hydrants  for  fire  pro* 
tectlon,  at  the  monthly  rental  of  97.50  eadi, 
and  an  ordinance  to  that  effect  was  passedL 
That  the  terms  of  this  contract  were  mutual- 
ly Interdependent  and  indivisible;  That,  to 
obtain  the  necessary  capital  and  comply 
with  the  terms  of  the  ordinance  and  afford 
proper  security  to  Investors,  It  was  neces- 
sary that  the  company  dionld  have  some 
certainty  of  a  substantial  Income  whereby  It 
could  meet  Its  expenses  of  operation  and 
fixed  charges.  That  at  that  time  the  assess- 
ed valuation  of  the  properly  of  the  dty  was 
¥2,368,000,  uid  there  was  no  outetanding 
debt,  except  a  bonded  debt  of  900,000.  That, 
in  reliance  on  this  franchise  and  the  hydrant 
rental,  the  company  raised  the  necessary 
capital  by  loan  and  constructed  this  system. 
That  as  originally  bailt  It  was  operated  by 
steam  power;  the  works  being  partly  con- 
structed in  1891-02.  That  disputes  arose  be- 
tween the  company  and  the  dty  as  to  the 
cominny  complying  with  all  the  terms  of  the 
ordinance,  llt^tion  ensued,  and  compromise 
was  agreed  to,  whereby,  as  a  substitute  for 
ordinance  No.  100,  the  ordinance  Just  above 
referred  to,  a  new  ordinance  was  passed.  In 
similar  terms,  except  that,  Instead  of  50  hy- 
drants, the  company  was  to  Instell  and  re- 
ceive ruit  at  the  same  rate  tot  only  25  hy- 
drant^ with  privilege  on  the  part  of  the 
city  to  order  an  extension  of  mains,  etc. 
That  the  city.  In  order  to  pay  for  the  hy- 
drant rental,  was  to  raise  money  by  gener- 
al taxation.  On  April  3, 1893,  ordinance  No. 
118  was  passed  by  the  dty  council  as  a  sub- 
stitute for  said  ordinance  No.  100,  and  the 
company  proceeded  with  the  construction  of 
Its  system,  and  Installed  the  25  hydrants  by 
July  7,  1893,  and  supplied  water  through  Its 
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said  BTStem  to  the  Inhabitants  of  the  city, 
and  provided  fire  protection  by  means  of 
hydrants.  On  July  17,  1893,  and  until  March 
1,  1S&4,  the  city  Issued  and  delivered  Its 
warrants  for  hydrant  rental;  but  none  of 
them  has  ever  been  paid.  In  consequence 
of  the  general  collapse  of  credit  and  decline 
of  business  throughout  this  and  other  states 
In  1893  and  1894,  the  city's  business  and 
population  were  checked,  and  In  1894,  1895, 
and  ISOG,  the  actual  volume  of  business  and 
population  of  the  city  progressively  declined, 
and  the  assessed  valuation  progressively  fell, 
while  the  city's  debt  rapidly  grew.  The  as- 
sessment of  June,  1892,  was  fl,908,000.  In 
October,  1893,  it  was  $520,000.  The  general 
city  debt  In  excess  of  the  bonds  In  October^ 
1893.  was  f21,600,  and  In  1894  was  about 
$26,000.  The  principal  of  the  bonded  debt 
remained  unpaid,  and  part  of  the  accrued 
Interest  was  unpaid.  The  assessed  valua- 
tion of  thef  city  at  no  time  since  1894  has 
exceeded  $1,000,000.  By  reason  of  the  de- 
fault of  the  city  to  pay  Its  hydrant  war- 
rants, the  South  Bend  Water  Company  be- 
came embarrassed,  and  a  mortgage  fore- 
closure suit  In  the  United  States  Circuit 
Court  in  1894  resulted  in  a  receivership,  and 
the  receiver  for  some  time  operated  the 
property  by  order  of  the  court  By  order 
of  the  court  he  also  brought  an  action  against 
the  city  to  recover  the  hydrant  rentals,  and 
upon  a  trial  on  the  merits  In  the  United 
States  Circuit  Court  In  1895  Judgment  for 
the  defendant  was  entered,  upon  the  ground 
that,  although  the  city  was  not  Indebted  in 
excess  of  its  constitutional  limit  when  the 
franchise  by  ordinance  118  was  granted,  It 
was  so  indebted  when  the  bydrant  service 
began  In  July,  1895,  and  so  remained,  and 
that  the  city,  nnder  the  state  Constitution, 
could  not  incur  any  indebtedness  for  hydrant 
service  under  said  franchise  when  It  was 
Indebted  over  its  constitutional  limit  Upon 
a  writ  of  error  to  the  United  States  Circuit 
Court  of  Appeals  from  this  Judgment  It  was 
affirmed.*  On  account  of  financial  embarrass- 
ment and  decline  of  Income,  the  South  Bend 
Water  Company  was  reorganized,  and  this 
defendant  was  Incorporated  by  Its  creditors 
and  principal  stockholders  In  1895.  The 
franchise  and  waterworks  were  acquired, 
the  motive  power  was  changed  from  steam 
to  gravity,  the  original  source  of  water  sup- 
ply was  abandoned,  and  other  sources  ob- 
tained. Upon  the  trial  of  the  cause,  the 
court  found  that  the  defendant  bad  failed 
to  supply  water  as  alleged  In  the  complaint 
In  violation  of  Its  contract  and  the  -writ  of 
mandate  was  Issued  as  prayed  for.  From 
such  order  this  appeal  Is  prosecuted ;  the 
contentions  being:  (1)  That  there  was  no  ob- 
ligation on  the  part  of  the  defendant  to 
comply  with  the  contract,  for  the  reason 
that  the  contract  made  with  the  city  was 
an  entire  contract;  and  (2)  that  the  trial 
of  the  cause  resulted  In  the  showing  that 
the  defendant  as  a  matter  of  fact  had  not 
^  KelU  V.  Cltr  of  Sontb  Brad,  76  Fed.  ttl.  22  C. 


failed  to  supply  tiie  water  reqnired  by  the 

ordinances. 

On  the  first  question  there  seems  to  be 
a  dearth  of  authority  on  the  particular  prop- 
ositions Involved  in  this  case.  The  appellant 
recognizes  the  inapplicability  of  the  authorl- 
tiea  generally,  but  cites,  as  Instructive  litiga- 
tion bearing  on  the  principles  involved  In 
this  case.  City  of  Winfield  v.  WInfield  Water 
Company,  51  Kan.  70,  32  Pac.  663,  and  the 
companion  case  of  WInfield  Water  Company 
V.  aty  of  WInfield,  51  Kan.  104,  33  Pac. 
714;  bat  the  decisions  in  those  cases  fall 
to  reach  the  contested  proposition  here.  In 
the  first  case  cited,  however,  as  bearing  upon 
the  right  of  the  dty  to  bring  this  action  for 
the  benefit  of  the  residents  of  the  city.  It  is 
decided  that  there  Is  no  such  privity  between 
the  private  citizen  and  the  water  company 
as  would  give  the  citizen  a  right  to  compel 
the  company  to  perform  Its  contract  with 
the  city,  and,  further,  that  it  Is  not  only  the 
privilege,  but  the  duty,  of  the  city  to  compel 
the  water  company  to  furnish  the  citizens 
with  water  in  accordance  with  Its  contract 
This  question,  however.  Is  set  at  rest  In  this 
case  by  the  Intervention  of  the  state,  and 
further  by  stipulation  of  the  parties  that  the 
defendant  would  raise  no  objection  to  the 
form  and  nature  of  the  action,  and  that  the 
case  should  be  tried  upon  Its  merits.  It 
must  be  admitted  that  the  case  Is  beset  with 
difficulties,  and  that  injustice  to  a  certain 
extent  will  be  inflicted  whichever  way  It 
may  be  determined.  There  Is  much  force  In 
the  contention  of  learned  counsel  for  appel- 
lant that  tills  should  be  construed  to  be  an 
entire  or  Indivisible  contract,  and  It  is  urg- 
ed with  reason  that  the  water  company  had 
a  right  to  rely  upon  the  i>erformance  by  the 
city  of  its  part  of  the  contract  and  that 
such  reliance  might  have  been  the  control- 
ling motive  In  Incurring  the  obligations  bind- 
ing on  the  company;  and  It  is  argued  that 
where  the  considerations  moving  from  each 
party  to  the  other  are  practically  concur- 
rent the  contract  Is  Indivisible,  and  that 
the  failure  to  pay  the  consideration  moving 
to  the  public  service  corporation  Is  therefore 
a  bar  to  an  action  for  not  rendering  the  serv- 
ice which  it  Is  obligated  to  render  under  the 
contract,  when  the  action  Is  brought  by  the 
party  falling  to  pay. 

This  is  no  doubt  the  general  rule;  but 
peculiar  conditions  are  Involved  in  this  trans- 
action, and  these  conditions  must  be  taken 
into  account  In  entering  Into  this  contract, 
the  city  acted  in  a  dual  capacity:  It  acted 
for  the  city,  and  stipulated  for  the  protec- 
tion of  the  city's  property.  It  also  acted  as 
agent  for  the  residents  of  the  city,  which, 
as  we  have  seen,  it  was  its  duty  to  do ;  the 
residents  as  Individuals  being  practically 
powerless  to  obtain  water,  having  no  control 
of  the  streets  of  the  municipality.  And  tbe 
contract  for  the  rental  of  the  hydrants  was 
evidently  a  contract  In  the  Interest  of  the 
city  as  such;  but  whether  the  contract  i» 

c.  A.SU,nL.B.A.2n. 


Digitized  by 


Google 


246 


105  PACIFIC 


BEFORTEB. 


(Or. 


technically  divisible  or  IxuUrlsible,  U  tlie  the- 
ory contended  for  by  appellant  should  pre- 
vail, the  residents  of  the  city  would  be  left 
remediless  because,  if  the  company  can  vio- 
late one.  part  of  Its  contract  because  of  the 
failure  of  the  city  to  pay  Its  hydrant  rental, 
it  can  with  perfect  Impunity  violate  all  of 
them  in  whole  or  in  part  It  has  already 
lowered  its  plant  132  feet,  thereby  necessari- 
ly reducing  the  altitude  of  its  operations  and 
making  the  water  system  ineffectaal  to  a 
portion  of  the  city  which  was  within  its 
reach  before.  By  the  same  token  it  can 
reduce  it  132  feet  more,  and  still  further  In- 
capacitate itself.  It  can  violate  the  ordiuan- 
cee  in  relation  to  prices  charged,  and  plead 
in  extenuation  the  failure  of  the  city  to  pay 
Its  hydrant  rentals.  It  can  refuse  to  supply 
the  residents  of  the  city  with  pure  water 
for  domestic  purposes  or  for  any  other  pur- 
pose, except  under  conditions  it  sees  fit  to 
Impose,  without  restraint  or  control,  until  the 
condition  would  become  Intolerable;  while, 
at  the  same  time.  It  Is  operating  under  the 
laws  governing  public  service  corporations, 
and  enjoying  special  privileges,  using  and 
occupying  the  streets  of  the  cl^,  protected 
In  such  use  and  occupancy  by  the  franchise 
wblcb  It  obtained  through  this  very  contract 
which  It  now  says  cannot  be  enforced  against 
it  If  the  city  were  now  seeking  to  compel 
the  company  to  furnish  water  for  the  opera- 
tion of  the  hydrants  for  fire  purposes  and  to 
comply  with  its  contract  in  that  respect, 
while  it  refused  to  pay  the  rental,  the  posi- 
tion of  tlie  appellant  would  be  unassailable ; 
or  If  the  company  had  abandoned  the  con- 
tract as  an  entirety  when  it  was  breached 
by  the  city,  and  had  vacated  the  streets, 
we  apprehend  the  city  would  not  have  had 
power  to  compel  the  performance  of  a  con- 
tract a  portion  of  which  It  bad  failed  to  com- 
ply with.  But  In  this  case,  after  It  bad  been 
Judicially  determined  that  the  city  was  pow- 
erless to  comply,  for  a  time  at  least  ^Ith 
that  part  of  the  contract  concerning  the  hy- 
drant rentals,  the  company  elected  to  pro- 
ceed with  the  contract  with  that  portion 
eliminated,  and  It  is  now  estopped  from  plead- 
ing its  indivisibility,  for  it  cannot  claim  the 
benefit  of  that  portion  of  the  contract  which 
subserves  its  interest  and  repudiate  that 
iwrtlon  which  provides  for  the  performance 
of  a  duty  on  its  part  By  Its  own  act  It  has 
placed  tbe  construction  of  divisibility  on  this 
contract,  and  It  has  operated  for  many  years 
under  this  constmcti(m.  It  Is  elementary 
tha^  where  there  la  an  ambiguity  in  the  terms 
of  a  contract,  courts  will  generally  give  It  the 
construction  placed  upon  It  by  the  parties  to 
It  especially  where  they  have  acted  under  It 
for  a  great  length  of  time,  and  more  espe- 
cially where,  as  Is  shown  by  the  testimony 
In  this  case,  the  water  company  has  fre* 
queutly  promised  during  all  these  years  to 
Improve  the  system  so  that  it  could  furnish 


water  in  compliance  with  the  terms  of  th» 

contract 

On  the  m^lts  of  the  case,  a  careful  exam- 
Ination  of  all  the  testimony  convinces  us 
that  tbe  findings  of  the  trial  court  are  fully 
Justified. 

There  being  no  error  committed  by  the 
court  In  the  admission  or  rejection  of  testi- 
mony, or  In  any  other  respect,  the  judgment 
Is  affirmed. 

BUDKIM,  a  J.,  and  GROW,  UOUNT,  and 
PABKBR,  J  J,,  concur. 


(66  Or.  r») 

ST.  DENNIS  V.  HARRAS.t 
(Supreme  Court  of  Oregon.  tHov.  80, 1900.) 

1.  IANDLOBD  and  TEHAMT  (I  123*)— LfiiBE— 

Mattibs  of  Dkbcbiption. 

Where  a  lease  described  tbe  land  as  the  "J. 
St  D.  ranch,"  containinr  640  acres,  and  locat- 
ed on  a  certain  reservauoo,  land  sought  to  be 
included  as  intended  by  the  parties  must  be  iden- 
tified by  the  name  "J.  St  ranch,"  consisting 
of  640  acres. 

[Ed.  Note.— For  other  cases^  see  Landlord  and 
Tenant,  Cent.  Dig.  i  496;  Dea  Dig.  |  123.*J 

2.  Deeds  (8  S8»)— RBquisrrBS— Descbiption— 

Scm-IOIENCT. 

The  description  of  the  property  conveyed 
must  be  snfficient  to  Identify  it  with  reasonaUe 
certainty,  but,  since  that  ia  certain  which  can 
be  made  certain,  a  tract  may  be  conveyed  by  a 
distinguishing  name  by  which  it  is  known^  mth- 
out  reference  to  the  boundaries. 

[Dd.  Note.— For  other  cases,  see  Deeds,  Ont 
Dig.  S  73;  Dec.  Dig.  S  38.*] 

3.  Landlobd  jiHD  Tenant  (8  123*)— Leases— 

DESCBIPTION  op  PeOPEBTT— StJFFICIKNOT. 

A  lease  of  land  known  as  tbe  "J.  St  IX 
ranch"  sufficiently  described  the  laud  if  the 
name  referred  to  is  a  definite  tract,  but  the  name 
must  control  the  boundaries  as  well  as  the  guan- 
tity  induded  therein,  notwithstanding  a  state- 
ment in  the  lease  that  each  ranch  consisted  of 
a  certain  number  of  acres. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  t  435;  Dec  Dig.  S  123.»] 

4.  Landlobd  and  Tkitaiti  (§  123*)— Lbasss— 
Latvd  Includid. 

In  an  action  to  cancel  a  leane  for  fraud, 
in  which  defendant  filed  a  cross-bfll  to  reform 
it  by  including  lands  therein  which  the  parties 
Intended  to  include,  facta  held  to  show  that  ^e 
land  sought  to  be  included  was  land  which  plain- 
tiff had  no  right  to  lease,  and  oould  not  luiT* 
intended  to  include  therein. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8  436;  Dec  Dig.  f  123.*1 

5.  Landlord  and  Tenant  (S  28»)— Fraud. 

In  an  action  to  cancel  a  lease  for  frand,  la 
which  defendant  filed  a  cross-bill  to  reform  it 
by  including  land  therein  which  he  claimed  the 
parties  intended  to  include,  evidence  held  to 
show  bad  faith  by  defendant  in  inducing  plain- 
tiff to  include  more  land  in  tbe  lease  than  he 
owned  or  bad  a  right  to  lease. 

[Ed.  Note.— For  other  cases,  see  I^dloid  and 
Tenant  Dec  Dig.  8  28.*] 

6.  RErOBM ATIOH  OP  IVBUKVWBXTB  (|  29*>— Db- 

PENSE8— PkATTD. 

Defendant  was  not  entitled  to  have  a  lease 
of  land  described  as  the  "J.  St.  D.  ranch" 
formed  so  as  to  indude  ceitain  land  therein, 
where  he  was  guilty  of  bad  faith  in  Indndng 


•Tor  eUitr  oHm  sM  ■sm*  topic  and  ■«Gtlo&  NUMBER  la  D«c.  4  Am.  Digs.  IHT  to  date,  *  Reporter  ladsus 

t  Rehearing  denied  February  8,  1910. 


Digitized  by  Google 


BT.  DEKKI3  t.  HABOAS. 


247 


plaiiitiff  to  iDclode  more  laod  ia  the  lease  than 
he  had  a  right  to  lease,  and  did  not  identify  the 
boundariea  of  the  ranch  described. 

[£d.  Note.— For  other  cases,  see  Beformation 
of  InstTuments,  OenL  l>ig.  S  81;  Dec  Dig.  I 

Appeal  from  Circuit  Court,  Umatilla  Goan- 
ty;  H.  J.  Bean,  Judge. 

Suit  by  Sarah  Agnes  St  DennlB,  substitut- 
ed for  Desire  St.  Dennis,  deceased,  against 
Relnhold  Harras,  in  which  defendant  filed 
a  cross-bill.  From  a  decree  for  defendant  on 
bis  cross-bill,  plaintiff  appeals.  Decree  ren^^ 
dered,  dismissing  cxoes-bllL 

This  is  a  salt  In  equity  originally  commmo* 
ed  1^  plaintiff,  Desire  St  Dennis,  known  al* 
so  as  Jerry  St  Dennis,  against  defendant, 
for  the  purpose  of  baring  canceled  a  lease, 
given  by  plaintiff  to  defendant,  for  the  rea- 
son tikAt  the  same  was  secnred  by  fraud  and 
tliat  plaintiff  was  not  capable  of  executing  it 
After  defendant  filed  lila  answer  In  tbe  case, 
and  before  the  commenc«nent  of  the  trial, 
plaintiff  moved  Hie  court  for  a  voluntary 
nonsuit,  which  was  denied,  because  the  an- 
swer set  up  a  counterclaim;  and  thereaft- 
er plaintiff  moved  the  court  to  dismiss  tbe 
amended  complaint  which  was  allowed.  On 
Jnly  18,  1908,  the  trial  proceeded  upon  the 
Issues  raised  by  the  answer  and  reply.  The 
lease,  the  cancellation  of  wblCh  was  sought 
by  plaintiff,  was  executed  on  February  24, 
1908,  at  Walla  Walla,  Wash.,  by  Desire  St 
Dennis,  party  of  the  first  part,  to  Belnbold 
Harras,  second  party;  and,  so  far  as  it  is 
Important  on  this  appeal,  is  as  follows: 
"That  the  party  of  the  first  part  has  leased 
and  let,  and  by  tbese  i«esents  does  lease  and 
let  unto  the  party  of  the  second  part  those 
cortain  lands  In  Umatilla  conn^,  Oregtm, 
known  as  the  Jerzy  St.  Dennia  raiudi,  locat- 
ed on  ttie  Umatilla  reservation  in  said  XJmar 
tiUa  county,  and  consisting  of  six  hundred 
and  torts  (64(9  acres,  and  including  the  home 
place  where  Oie  party  of  the  first  part  now 
resides,  for  the  period  of  ten  years  from  the 
date  li«eof,  and  par^  of  the  second  part 
lUprees  to  pay  to  the  party  at  the  first  part 
for  the  use  and  oeeopancy  of  said  lands  the 
sum  of  $3.00  per  acre  per  annum  to  be  paid 
yearly  in  advance  on  the  24th  of  F^iruazy  of 
each  and  every  year.  It  la  hereto  unda^ 
stood  and  agreed  that  the  parly  of  the  sec- 
ond part  takes  this  lease  subject  to  all  the 
rlg^its  whldi  one  James  B6U  may  have  in 
and  to  the  same^  reason  of  a  lease  hereto- 
fore executed  to  him  hy  the  party  of  the 
first  part  bereto,  the  parly  of  the  second  part 
to  have  possessiw  of  the  twenfy  acres  known 
as  the  home  place  from  and  after  the  exe- 
cution of  this  lease."  The  basis  for  the  af- 
firmative r^Ief  sought  by  defmdant's  an- 
Mwer  is  that  since  the  execution  of  the  lease 
plaintiff  has  r^resrated  to  others  that  he 
was  drunk  when  he  executed  the  lease,  and 
did  not  understand  Its  terms,  and  sought  to 


discredit  the  lease  and  cm  April  22,  190^ 
made  another  lease  of  the  same  premises  to 
one  Dudley,  and  has  placed  other  persons 
in  possession  of  the  premises,  claiming  by 
deed  ttiereto  adversely  to  defendant;  that 
on  June  29,  1908,  defendant  assigned  Us 
right,  title,  and  interest  under  this  lease  to 

D.  W.  Bailey,  wlio  Is  now  the  owner  thereof; 
that  at  the  time  of  the  execution  of  the 
lease  neither  of  the  parties  thereto  knew  the 
description  by  legal  BubdlTisions  of  the  land; 
that  It  was  intended  by  the  parties  thereto 
that  the  Jerry  St  Dennis  ranch  Included  and 
referred  to  property  described  as  follows:  S. 
W.  U  of  N.  W.  %  and  lots  4  and  5  in  sec- 
tion 4;  the  E.  %  of  N.  E.  ^4;  W.  %  Of  N. 

E.  %;  E.  %  of  N.  W.  N.  W.  %  of  S. 
E.i)i;  N.  E.  %  of  S.  E.  ^,  all  In  section  5; 
the  N.  W.  ^  of  S.  W.  ^  and  lot  7  in  sec- 
tion 4,  township  3  N.,  range  35  E.;  and  tlie 
N.  %  of  N.  W.  %  of  section  13,  township 
3  N.,  range  34  E..  being  what  is  known  as 
the  8t  Dennis  home  place,  where  he  now 
lives  and  has  heretofore  resided— that  be- 
cause the  lands  are  not  described  in  the 
lease  by  legal  BubdlTlslons  plaintiff  has  de- 
clared his  purpose  to  repudiate  the  same; 
that  defendant  has  paid  to  plaintiff  as  rent 
upon  the  lease  the  sum  of  ¥241.  Defendant 
prays  that  the  lease  be  reformed  and  decreed 
to  include  the  lands  above  described;  that 
tbe  lease  be  adjudged  valid;  that  plaintiff, 
and  all  persons  claiming  under  him  subse- 
quent to  February  24, 1908,  be  enjoined  from 
Interfering  with  tbe  premises;  and  that  D. 
W.  Bailey  be  substituted  as  defendant  In  this 
suit  The  reply  admits  that  plaintiff  did  make 
his  mark  to  tbe  lease  referred  to,  but  that 
through  the  procurement  of  the  defendant,  be 
was  so  intoxicated  that  he  did  not  undw- 
stand  the  consequences  of  his  act  or  know 
wliat  he  was  doing;  admits  that  he  has 
since  represented  that,  if  he  signed  tbe  lease 
referred  to.  It  was  when  he  was  drunk  and 
irresponsible;  doiles  ttie  payment  to  blm 
of  any  sums  cm  said  lease,  and  all  other  alle- 
gations not  BO  admitted,  and  affirmatively 
allies  that  defendant  procured  plaintiff  to 
become  intoxicated  and  while  in  tiiat  condi- 
tion, for  the  purpose  of  cheating  plaintiff, 
(Stained  his  irii^ture  to  the  lease;  alleges 
that  there  is  no  ranch  on  the  reservation 
known  as  the  Jwry  St  Dennis  randi  contain- 
ing 040  acres  or  more  than  160  acres;  and 
liiat  plaintiff  does  not  ovm  more  than  80 
acres  on  the  reservation,  and  that  the  lands 
described  in  the  answer  are  located  on  the 
reduced  Umatilla  reservation,  being  allot- 
ments  to  the  Walla  Walla  band  of  Indians, 
under  the  act  of  Congress  of  March  8,  ISBS, 
and  that  tbe  following  portions  of  said  al- 
lotted lands  have  not  been  patented  to  the 
allottees  or  Oietr  heirs,  viz.:  E.  %  of  N.  BL 
^  of  section  S;  lots  4  and  5,  and  the  S.  W. 
%  of  N.  W.  M.  of  section  4,  containing  151 
acres;  and  the  E.  %  of  N.  W.  ^  of  sec- 
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tton  5,  aod  lot  7  ot  section  4,  but  that  the 
title  BtlU  remains  In  the  United  States  gOT- 
ernment,  and  plaintiff  praya  that  the  defend- 
ant take  nothing  by  this  suit 

The  cause  was  tried  upon  these  issues  be- 
fore the  court,  who  found  In  favor  of  de- 
fendant, and  rendered  a  decree  accordingly, 
and  plaintiff  appeals. 

Lowell  ft  Winter,  for  appellant    J.  H. 

Raley,  for  respondent 

EAKIN.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  Is  not  asking  affirma- 
tive relief;  but  defendant  seeks  to  quiet  his 
title  to  the  property  nnder  the  lease,  which 
Is  described  in  the  lease  as  being  the  "Jerry 
St  Dennis  ranch,  located  on  the  Umatilla 
reservation,  In  said  Umatilla  county,  end 
consisting  of  six  hundred  and  forty  (640) 
acres,  and  Including  the  home  place,  where 
the  party  of  the  first  part  now  resides." 
The  land  sought  to  be  included  in  the  lease 
must  be  Identified  by  the  name  "Jerry  St 
Dennis  ranch,"  consisting  of  640  acres  on 
the  Umatilla  reservation,  and  defendant 
now  seeks  to  establish  by  legal  subdivision 
the  lands  constituting  the  ranch.  The  de- 
scription of  the  property  -intended  to  be  con- 
veyed must  be  such  that  it  can  be  Identified 
with  reasonable  certainty.  Bingham  v. 
Honeyman,  32  Or.  129,  51  Pac.  735,  52  Pac. 
755;  House  v.  Jackson,  24  Or.  89,  32  Pac. 
1027.  That  Is  certain  which  can  be  made 
certain.  If  the  tract  or  parcel  of  land  has 
a  name  to  distinguish  it,  and  by  which  It  Is 
known,  It  may  be  conveyed  by  that  name 
without  .making  reference  to  boundaries. 
Bogard  v.  Barhan,  52  Or.  121,  96  Pac.  673. 
In  this  case  the  property  is  specified  by  the 
name  "the  Jerry  St  Dennis  ranch,"  which 
Is  a  sufficient  designation  If  it  is  the  name 
of  a  definite  parcel  of  land,  but  such  a  des- 
ignation must  control  its  boundaries,  as  well 
as  the  quantity  Included,  independent  of  the  > 
statement  "consisting  of  640  acres."  But 
the  testimony  does  not  tend  to  locate  the 
boundaries  of  the  Jerry  St  Dennis  ranch, 
but  to  prove  the  descriptlou  of  lands  owned 
by  persons  bearing  plaintiff's  family  name. 
The  reference  In  the  lease  to  the  ranch  as 
"consisting  of  640  acres"  is  only  an  addi- 
tional item  of  identification,  and  cannot  op- 
erate to  Include  In  the  ranch  lands  not  part 
of  it.  Equity  cannot  enlarge  the  ranch. 
Defendant  in  his  answer  only  claims  that 
the  "ranch"  Includes  551  acres.  Witness 
Beil  says  that  the  Jerry  St  Dennis  ranch 
includes  301  acres,  of  which  100  acres  be- 
long to  St  Dennis'  wife  (evidently  meaning 
his  present  wife),  80  acres  Is  deeded  to 
plaintiff,  and  151  acres  Is  the  Rosa  St  Den- 
nis allotment  and  that  there  Is  no  ranch  of 
640  acres  known  as  the  "Jerry  St.  Dennis 
ranch."  The  ICO  acres  belonging  to  the 
wife,  and  the  80  acres  deeded  to  plaintiff 
are  not  described  or  Identified.  Defendant 
contends  that  the  leased  property  Is  the 
same  laud  that  Is  rented  to  Bell,  together 


with  the  home  place  of  20  acres.  Bell  says 
be  had  only  371  acres  leased  from  all  the 
members  of  the  St  Dennis  family.  Including 
the  Mrs.  St  Dennis  land.  Therefore  the 
statement  in  the  lease,  "consisting  of  640 
acres,"  is  without  force  in  this  case,  either 
in  identifying  the  ranch  oe  the  number  of 
acres  contained  therein.  The  court  cannot 
assume  that  plaintiff  meant  to  include  In 
the  lease,  or  by  the  term  "Jerry  St  Dennis 
ranch,"  any  lands  that  he  did  not  have  tbe 
right  to  lease,  and,  If  he  la  to  be  held  by 
the  terms  of  the  lease,  the  lands  must  be 
such  as  are  Included  within  the  booudariea 
of  the  ranch  known  as  tbe  "Jerry  St  Den- 
nis ranch." 

Witness  Moorehouse,  called  to  describe 
the  lands  situated  in  this  ranch,  was  asked: 
"Tell  us  the  legal  description  by  survey  of 
the  St  Dennis  land?"  And  he  proceeded  to 
give  a  description  of  tbe  lands  allotted  to 
various  Indians  named  St  Dennis,  none  of- 
whlch  belonged  to  this  plaintiff.  Col.  Baley 
was  asked  to  "tell  us  the  description  by 
legal  subdivisions  and  according  to  the  pab- 
llc  survey  what  lands  are  known  as  the 
Jerry  St.  Dennis  ranch?"  and  answered,  "I 
could  point  out  the  different  allotments  to 
the  different  members  of  the  St  Dennis  fam- 
ily"; and  he  did  so.  This,  however,  does 
not  identify  the  "Jerry  St  Dennis  ranch," 
nor  does  It  show  that  plaintiff  owned  any 
of  this  land.  In  fact  there  has  been  no  ef- 
fort by  defendant  to  prove  that  plaintiff 
had  a  right  to  lease  any  of  this  land.  The 
evidence  does  show  that  Rosa  St  Dennis, 
aged  42,  was  allotted  the  S.  W.  ^  of  N.  W. 
%  and  lots  4  and  5  in  section  4,  and  tbe 
E.  %  of  N.  E.  34  of  section  5,  consisting  of 
151.53  acres;  that  Jerry  St  Dennis,  a  son 
of  Rosa,  was  allotted  tbe  W.  %  of  N.  B.  ^ 
of  section  5;  that  Rosa  St  Dennis,  a  daugh- 
ter of  Rosa  St  Dennis,  was  allotted  the  E. 
%  of  N.  W.  14  of  section  5;  that  Joseph  St 
Dennis,  a  son  of  Rosa  St  Dennis,  was  al- 
lotted the  N.  W.  M  of  the  S.  E.  ^  of  sec- 
tion 5;  that  Mary  St  Dennis,  a  daughter  of 
Rosa  St.  Dennis,  was  allotted  tbe  N.  R  ^ 
of  S.  E.  H  of  section  5;  that  Cecelia  St 
Dennis,  a  daughter  of  Rosa  St  Dennis,  was 
allotted  the  N.  W.  %  of  S.  W.  ^  of  section 
4;  and  that  Kelson  St  Dennis,  a  son  of 
Rosa  St  Dennis,  was  allotted  lot  7  in  sec- 
tion 4,  all  In  township  3  N.,  range  34  B. 
These  are  the  lands  described  In  the  answer 
and  sought  to  be  substituted  In  the  lease  as 
the  ".Terry  St  Dennis  ranch."  The  only  sug- 
gestion in  the  record  that  plaintiff  had  any 
right  or  title  to  any  of  these  lands  is  that 
Rosa  St  Dennis,  first  named,  was  his  wife, 
and  is  now  dead.  Therefore  he  may  have 
a  curtesy  estate  in  her  lauds,  and  that  Mary 
and  Cecelia  are  both  dead,  and  there  is  oral 
testimony  that  their  allotments  have  been 
patented  to  plaintiff  as  their  father  and  heir. 
Also  there  Is  testimony  tending  to  show  that 
Julia  Marcett  was  the  second  wife  of  plain- 
tiff, and  18  now  dead.  He  may  have  a  cor- 
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tesT  estate  1q  her  lands,  but,  excepting  thft 
Rosa  St  Dennis  allotment,  tbey  are  not 
shown  to  be  part  of  the  "Jerry  St.  Denola 
ranch,"  but  evidently  the  title  to  some  of 
It  is  In  others  than  plaintiff. 

The  United  States  statute  provides  that, 
while  the  United  States  remains  the  tmstee 
of  the  title,  allotted  lands  cannot  be  leased 
for  a  longer  period  than  three  years  if  for 
farming  or  grazing  purposes,  and  then  only 
on  the  approval  of  the  Secretary  of  the  In- 
terior. So  far  as  this  record  discloses,  the 
title  to  the  allotted  lands  of  Rosa  St  Z>en- 
nla,  Rosa  St  Dennis,  daughter,  and  Nelson 
St.  Dennis,  Is  In  the  United  States  govern- 
ment as  trustee,  and  they  come  within  the 
provisioD  of  that  statute,  and  the  heirs  of 
the  deceased  allottees  have  an  interest 
therein  that  the  government,  as  trustee, 
seeks  to  protect  It  also  appears  that  the 
plaintiff  has  died  since  the  trial  of  this  suit, 
thus  terminating  his  estate  by  the  curtesy, 
as  well  as  terminating  his  lease  of  such 
lands,  if  otherwise  valid.  Witness  Bell  is 
the  only  witness  asked  whether  the  Marcett 
land  is  known  In  the  vicinity,  where  it  is 
located,  as  the  8t  Dennis  land,  and  he  an- 
swers: "I  have  always  known  It  as  the 
Marcett  land.  The  'Marcett  60'  Is  what  it 
Is  generally  called."  Altboufili  defendant 
has  not  attempted  to  prove  that  the  title 
to  this  land  was  In  plaintiff  at  the  time  of 
making  the  lease,  we  refer  to  these  facts  to 
show  that  to  amend  the  lease  as  requested 
would  be  to  include  land  to  which  plaintiff 
had  no  right  and  could  not  have  intended 
to  lease,  and  thus  make  trouble  and  pos- 
sible litigation  for  innocent  parties. 

It  appears  that  plaintiff  was  illiterate; 
could  neither  read,  write  nor  sign  his  name. 
There  is  testimony  tending  strongly  to  show 
that,  prior  to  the  execution  of  the  lease,  de- 
fendant began  to  plan  to  take  advantage  of 
the  plaintiff,  and  "work  old  Jerry  out  of" 
his  land.  On  February  24,  1908.  defendant 
and  plaintiff  were  going  from  Pendleton  to 
Walla  Walla  to  execute  the  lease,  plaintiff 
being  so  Intoxicated  that  he  had  to  be  help- 
ed on  the  train,  and  they  continued  drink- 
ing while  on  the  train,  and,  when  they  ar- 
rived at  Walla  Walla,  defendant  took  plain- 
tiff to  a  saloon,  where  more  drinks  were 
taken,  and  when  the  tease  was  drawn  up, 
and  plaintiff  made  his  mark  to  his  name 
thereon,  he  was  Intoxicated.  The  defendant 
afterward,  within  three  or  four  days,  tried 
to  sell  the  lease  to  Caldwell,  and  later  sold 
it  t6  D.  W.  Bailey.  Bell,  whose  lease  on 
the  land  bad  not  expired,  testified  that  at 
abofit  the  snme  time  defendant  said  to  him: 
•"Tou  stniwl  In  with  me,  and  I  will  stand 
to  with  you;  and  don't  you  pay  the  old 
•  •  •  (man)  any  more  rent,'  he  said. 
And  he  says,  *I  have  got  all  bis  papers.  I 
havv  them  locked  igi  In  my  safe.   I  hare 


tbem  solid.  He  can't  do  anything."*  The 
lease  called  for  the  rent  In  advance  and 
was  due  February  24,  1908,  the  day  the 
lease  was  signed,  being  $1,920  (If  defendant 
in  good  faith  understood  there  were  640 
acres).  Sixty-five  dollars  was  paid  as  rent, 
as  recited  in  the  receipts,  part  of  It  while 
plaintiff  was  still  drinking  at  Walla  Walla, 
after  the  lease  was  signed.  But  the  rent 
was  not  paid  according  to  the  terms  of  the 
lease.  The  defendant  knew  that  these  were 
Indian  lands,  allotted  to  members  of  the 
St  Dennis  family  as  Indians.  He  also  knew 
that  Bell's  lease  would  not  expire  until  Oc- 
tober 1,  1909,  and  yet  had  bis  lease  include 
that  period.  This  evidence  of  bad  faith  on 
the  part  of  the  defendant,  together  with 
the  failure  of  defendant  to  Identify  the 
boundaries  of  the  "Jerry  St  Dennis  ranch," 
and  the  want  of  right  or  title  in  plaintiff  to 
mudi  of  the  land,  which  defendant  seeks 
to  have  included  In  the  lease,  discloses  that 
defendant  Is  not  entitled  to  the  relief  songht, 
and  there  Is  no  equity  In  his  favor. 

A  decree  will  be  rendered  here,  dismissing 
the  cross-bill,  and  that  plaintiff  recover  his 
costs  and  disbursements,  accruing  on  and 
after  July  13.  1908.  and  that  defendant  re- 
cover disbursements  incurred  hy  him  prior 
to  that  date. 


(K  Or.  8G> 

ZBUSKB  T.  ZE9UBKB. 
(Supreme  Goort  of  Oregon.   Dec  T.  1909.) 

1.  Costs  (i  294»)  —  Costs  ow  Appeal  —  Stat- 
utes. 

B.  ft  C.  Comp.  I  568,  as  amended  by  Laws 
1903,  p'  209,  providing  that  the  statement  of  dis- 
bursements may  be  filed  with  the  clerk  at  any 
time  after  five  days  from  the  filing  of  the  de- 
cision, but  not  later  than  the  first  day  of  the 
next  i^br  term  of  court  after  sudi  five  days, 
does  not  apply  to  the  taxation  of  costs  In  U» 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  i  1005;  Dec  Dig.  1  264.*1 

2.  Appeal  -and  Erbob  (S  8S4*)— JtroouEiTT  or 
SOPBEUB  CouBT—REnKABino— Effect. 

A  Judgment  of  the  Supreme  C^urt  is  final 
when  the  opinion  Is  hauded  down,  and  a  motion 
for  rehearing,  if  filed,  only  suapeDda  the  judg- 
ment from  the  date  of  filing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  I  8213;  D«c.  Dig  I  834.*] 

3.  COUBTS    (I  7S*)— BULU-JUBIBDIOIIOn  W 

Establish. 

The  Supreme  Court  has  power  to  prescribe 
proper  rules  for  the  transaction  of  business. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §i  274,  276-281;  Dec.  Dig.  I  7S.*1 

4.  Costs  rt  264*)— Costs  oir  Appeal— Tax- 
ation—Time. 

Supreme  Court  rule  24  (91  Pac.  xi)  pro- 
vides that  on  the  disposition  of  a  petition  for 
rehearinr;.  or  if,  within  20  days  after  final  jud^ 
ment  or  decree,  no  petition  shall  have  been  filed, 
the  clerk,  as  a  matter  of  course,  unless  othe:^ 
wise  directed  by  the  court  shall  issue  and  for^ 
ward  a  mandate  to  the  clerk  of  the  court  below. 
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Rule  28  declares  that  do  costs  shall  be  taxed  un- 
less the  ooet  bill  shall  be  filed  before  the  man- 
date is  issued.  JBeld,  that  aince,  on  tbe  issuance 
of  a  mandate,  the  Supreme  Court  loses  juris- 
diction of  tbe  case,  woere  no  cost  bill  is  filed 
within  the  20-da7  period  or  before  the  irauance 
of  a  mandate,  Uie  successful  part;  could  not 
have  the  mandate  recalled  to  file  cost  bills. 
[Ed.  Not&— For  other  caaes,  iw  Gosts,  Dec. 

Oq  motion  to  recall  mandate  tot  the  filing 
of  cost  bills.  Denied. 
For  former  opinion,  see  103  P&c  64& 

EAKIN.  J.  This  Is  a  motion  to  recall  tbe 
mandate  Issued  to  tbe  court  below,  for  tbe 
purpose  of  taxing  tbe  costs  of  this  court 
The  cause  was  tried  at  Pendleton  daring  tbe 
May  term,  1909,  decided  at  Salem  August 
17tb.  A  petition  for  rehearing  was  filed  and 
denied  October  26th.  The  mandate  was  Is- 
sued NoTOmber  4,  1900.  Tbe  cost  bill  was 
tendered  to  tbe  clerk  November  lltb,  who  re- 
fused to  file  the  same  for  the  reason  that  It 
came  too  late. 

If  we  were  to  adopt  counsel's  construction 
of  section  668,  B.  &  a  Comp.,  which  pro- 
Tides  that  "such  statement  of  disbursements 
may  be  filed  with  the  clerk  at  any  time  aft- 
er said  fire  days,  but  not  later  than  the  first 
day  of  tbe  next  regular  term  of  the  court  oc- 
curring after  tbe  expiration  of  said  fire 
days,"  the  refusal  of  tbe  clerk  to  file  the  cost 
blU  was  proper,  as  it  was  not  tendered  with- 
in five  days  after  the  decree  nor  within  the 
t&m.  It  is  held,  In  Hammer  y.  Downing,  89 
Or.  sat.  61  Pac.  6fil.  6&  Pac.  17,  990,  67  Pac. 
30,  that  tbe  Judgment  of  the  Supreme  Court 
is  final  when  tbe  opinion  is  handed  down, 
and  a  motion  tor  a  rehearing,  if  filed,  only 
suspends  the  Judgment  from  tbe  date  of  fil- 
ing. However,  this  court  has  held,  in  Hey- 
wood  V.  Doembecher  Mfg.  Co..  48  Or.  369, 
86  Pac.  SS7,  87  Pac  030^  that  section  568, 
B.  ft  C  Gomp.,  as  amended  by  Zjaws  1903.  p. 
209,  does  not  apply  to  tbe  taxation  of  costs  In 
this  court  This  holding  was  affirmed  in 
Allen  V.  Standard  Box  ft  Lumber  Co.,  98 
Pac.  009.  and  Sommer  v.  Oompton^  100  Pac. 
289.  and,  having  re-examiued  these  cases,  we 
are  confirmed  In  tbe  oj^nlons  there  ex- 
pressed. 

It  btfng  beld  that  this  section  does  not  ap- 
ply, we  must  rely  on  tbe  mles  of  this  court 
In  Carney  v.  Barrett,  4  Or.  115,  tbls  court 
speaking  by  Mr.  Justice  McArthur,  says: 
"Under  onr  syston  all  courts  have  cotaln 
Inbraent  powers  to  be  ezodsed  for  Ihe  pur- 
pose of  methodically  disposing  of  all  cases 
brought  before  them.  Tfa^  can  establish 
such  mles  In  relation  to  the  details  of  busi- 
ness as  shall  best  serve  this  purpose,  having 
proper  regard  for  the  rights  of  parties  liti- 
gant as  guaranteed  and  recognized  by  the 
Oonstituti<ni  and  the  laws.  Tbls  principle  Is 
recognised  in  Tanatta  v.  Andrascm,  8  Bin. 
(Pa.)  417,  and  Gray  v.  Wain,  2  Serg.  ft  B. 
(Pa.)  263.  7  Am.  Dec.  642,  tiie  decisions  In 


which  cases  are  i^provlngly  referred  to  In 
2  Beed's  Blackstone,  439.  440."  In  Ooyote 
Q.  ft  8.  U.  Go.  V.  Ruble,  9  Or.  122,  Mr.  Chief 
Justice  Lord  says:  "Without  the  aid  of  any 
statutory  regDlation,  It  bos  been  repeatedly 
decided  that  evexy  court  of  record  possesses 
the  Inherent  power  to  establish  and  enforce 
rules  ftw  regulating  the  practice  befiffe  1^ 
not  r^ugnant  to  any  constitutional  or  legis- 
lative enaotmoits."  On  the  same  page^  he 
also  says:  "It  may,  then,  be  safely  affirmed. 
In  the  absmce  of  any  legislative  anthority, 
that  the  Stvreme  Oourt  has  tbe  Inhemit 
right  to  prescribe  mles  tor  the  orderly  con- 
duct of  Its  business  not  contrary  to  law:  bat. 
If  this  ivere  qnestloDable^  the  anthwlty  vt 
'every  court  of  Justice  to  provide  ftff  the  w- 
derly  conduct  of  proceedings  befbre  W  Is  ak- 
pressly  conferred  by  the  statute.  Civ.  Code, 
I  884,  subd,  3.**  These  cases  are  commented 
on  and  affirmed  In  the  opinion  by  Mr.  Jn» 
tlce  Moore  in  State  t.  Blrcbard,  85  Or.  486, 
BO  Pac.  46& 

This  court  has  formulated  rules  for  tbe 
orderly  transaction  of  Its  bosiness.  Role  24 
(91  Pac.  xi)  provides  that:  "Upon  tbe  dl»- 
position  of  a  petition  for  rdiearlng  or  If 
within  twenty  days  after  final  Judgment  tx 
decree  no  petition  sfaall  have  been  filed,  tin 
clerk  shall,  as  a  mat^  of  course,  unless  be 
Is  directed  by  the  court  otherwise,  Issne  and 
forward  a  mandate  to  tbe  cleric  behnr."  Bnle 
28  (91  Pac.  xi)  provides,  among  other  thtpgn, 
that:  "Nor  shall  any  costs  be  taxed  noless 
tbe  cost  bill  therefor  shall  be  filed  befwe  the 
mandate  is  Issued."  If  this  were  not  tbe 
mie,  mandates  should  not  be  issued  until  the 
close  of  the  term,  as,  upon  tbe  Issnance  of 
the  mandate:,  this  court  loses  Jorlsdlctltm  ot 
tbe  case. 

Twenty  days  must  elapse  In  every  case  be- 
tween the  rendering  of  the  Judgment  and  tbe 
issuing  of  tbe  mandate,  which  Is  ample  time 
to  cover  any  emergency  In  filing  cost  bills, 
so  that  lu  elthw  event,  the  motion  to  recall 
tbe  mandate  most  be  denied,  and  It  la  so  or^ 
dered. 

(SB  Or.  <1) 

TONGUB  V.  STATE  BOARD  OP  AGBIOUL- 
TURB. 

(Supreme  Court  of  Oregon.   Nov.  SO,  1909.) 
1.  AaBicui.TnBR  (|  2«)— Statb  Boaad— Na- 

TDKB  A.ITD  CtUABAOTBB  Or  POWEBS  —  "GOB- 
POBATION." 

Laws  1899,  p.  208  (B.  ft  a  Gompi  K  418S- 
4147),  provides  that  five  citiseoa  ot  ^e  sUte.  to 
be  named  by  the  Governor,  Bhall  constitute  * 
board  of  agriculture  which  shall  be  charged  with 
the  exclusive  management  of  the  State  Agricul- 
tural Society,  have  the  direction  of  its  entire 
business  affairs,  and  be  authorized  to  purchase 
and  hold  real  estate.  The  board  is  required  to 
provide  for  an  annual  fair,  and  In  no  event  la 
the  Btate  to  be  liaUe  for  any  premlniD  awarded 
or  debt  created  beyond  the  amount  annually  ap- 
propriated therefor.  The  act  also  provides  for 
an  annual  appropriation  from  the  state  treasury 
to  aid  In  carrying  oa  the  purposei  of  the  boaid ; 
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no  part  of  such  allowance  to  be  paid  ai  a  preml- 
Qm  for  trials  of  ipeed.  Held,  that  the  board  la 
a  "corporatloii,"  and  not  a  branch  of  the  state 
goremment,  nor  for  the  administration  of  stats 
affairs ;  it  not  being  accountable  to  the  state  for 
mone^  received  by  it,  except  the  legislative  ap- 
prc^naticm,  and  it  haring  the  power  to  make 
eontnctSt  and,  as  a  necessary  incident  thereto, 
tlie  right  to  appeal  to  the  courts  for  the  enforce- 
ment of  them.  It  may  be  aoed  for  a  like  purpose. 

[Ed.  Note.— For  other  eases,  see  Agricoitnre, 
Dec.  Dig.  S  2.* 

For  other  dcflaitionB,  see  Words  and  Phrases, 
vol.  2,  pp.  1608-1621;  vol.  8,  pp.  7819,  7020.] 

2.  COZITBAOTB  a  835*)  — BBXAOH  —  FlUDXltQ 

Conditions  FBBCEDEirr. 

Under  B.  &  C.  Comp.  S  8S,  in  pleading  the 
performance  of  conditions  precedent  in  a  con- 
tract, it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part, 
an^  in  an  action  against  a  State  Board  of  Ag- 
ricultare  for  a  premium  alleged  to  have  been 
earned  apan  a  horse  race  at  a  fair,  a  complaint, 
alleging  that  plaintiff  regularly  entered  bis  horse 
-on  a  blank  furnished  by  tiie  board,  that  the  race 
was  run  according  to  the  conditions  set  forth, 
took  place  in  accordance  with  the  order  and  di- 
rection of  defendant  and  at  its  request,  and  that 

Klaintiff's  horse  was  declared  by  the  Judges  to 
e  the  winner  thereof,  and  that  all  the  condi- 
tions of  said  entry  were  fully  complied  with  by 
plaintiff,  stated  a  cause  of  action  for  entrance 
money  at  least,  and  the  amount  of  tiie  ncovex7 
conld  be  determined  at  the  trial. 

[Ed.  Note^For  other  cases,  see  Gontracta, 
Cent  Dig.  H  1604^-1676;  Dec.  Dig.  I  335.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Geo.  H,  Burnett,  Judge. 

Action  by  El.  B.  Tongue  a^lnat  the  State 
Board  of  Agriculture  of  the  State  of  Oregon. 
Demurrer  to  the  complaint  was  sustained, 
and  plointlfC  appeals.  ReTersed,  and  re- 
manded with  direetloua. 

O.  Lb  McNary  (JcAn  H.  McNary,  on  tbe 
brief),  for  appellant  Wm.  H.  Holmes  and 
Geo.  H.  Downing  (Webster  Holmes,  on  the 
Ivief),  for  reepondoit 

BAKIX,  X  This  la  an  action  to  recoT^ 
the  purse  or  premium  offered  and  alleged 
to  bare  beea  earned  by  the  plaintiff  upon  a 
race  at  the  state  fair  on  September  14, 1004. 
"The  defendant  demurred  to  tbe  complaint 
for  thB  reasona  that  it  does  not  state  facts 
anffldent  to  constitute  a  cause  of  action, 
■and  that  defendant  Is  not  saable  at  law. 
The  demurrer  was  sustained*  and  judgmmt 
rendered  for  defendant;  and  plaintiff  ap- 
peals. 

Whether  an  action  can  be  maintained 
asalnst  tbe  defendant  must  be  determined 
tzosa  the  character  and  extent  of  Its  powers. 
.OS  disclosed  Iv  the  statute  of  Its  creation. 
An  act  <rf  the  Legislature  of  1899  (Lawa 
1889^  p.  208,  belns  sections  4135-4147,  B.  ft 
■C.  Comp.)  provides  ttai^  Are  cldzois  of  the 
state,  to  be  named  by  tbe  Qovemor,  shall 
■constitute  a  board  of  agriculture^  who  shall 
organise  by  electing  officers,  and  shall  be 
<AaTgeA  with  the  excIuslTe  managemoit  and 
-control  of  the  State  Agricultural  Socie^, 
and  shall  have  possession  and  care  of  its 


property,  and  be  Intrusted  with  the  dlree- 
tion  of  Ite  entire  business  and  flnanclal  af- 
fairs, and  It  Is  authorized  to  purchase  and 
hold  Tfial  estate.  It  is  required  to  provide 
for  an  annTUl  fair,  and  to  determine  tbe 
amount  of  the  premiums,  provided  that  In 
no  event  shall  the  state  be  liable  for  any 
premium  awarded  or  debt  created  beyond  tiie 
amount  annually  aK>roprlatea  therefor.  By 
the  act  an  annual  appropriation  Is  made  out 
of  tbe  state  treasury  to  aid  in  carrying  on  the 
purposes  of  the  board,  but  no  part  of  audi  al- 
lowance shall  be  paid  as  a  premium  for 
trials  of  speed.  Thus  it  will  be  seen  that 
tbe  State  Board  of  Agricultore  is  a  corpora- 
tion, but  is  not  a  branch  of  tbe  state  govern- 
ment, nor  for  ttie  administration  of  state 
affairs.  It  Is  not  acconntable  to  the  state 
for  moneys  received  by  it  In  mtrlee,  gate 
money,  or  license  fees,  or  any  of  Its  receipts, 
except  the  leglslatlTe  appropriation.  Its 
powers  include  the  making  of  contracts,  and. 
as  a  necessaiT  Incident  thereto,  it  may  ai>- 
peal  to  tbe  coorts  for  the  enforcement  of 
them,  and  may  be  sued  for  a  like  purpose. 
Capital  Lmnberluff  Co.  t.  Learned,  86  Or. 
540,  50  Pac.  454,  78  Am.-8t  Rep.  702;  Mor., 
Corp.  I  357. 

The  contract  upon  which  plaintiff  sues  is 
an  offer,  sent  by  the  defendant  to  the  plain- 
tiff announcing  premiums  to  be  raced  for 
by  two  year  old  colts.  In  the  following  lan- 
guage: "JuTenlle  Stake  for  District  Bred 
Foals  of 1902,  to  be  Raced  for  at  tbe  Oregon 
State  Fair,  Salem,  September  12th  to  17th, 
1004.  $300.00  Added.  Condition:  •  *  • 
Entries  close  April  S.  *  *  *  Entrance 
payable  $5.00,  April  5th,  when  colt  must  be 
named;  $5.00  May  10.  All  entrance  paid 
in  at  this  date  will  be  added  to  the  stake  ot 
ISOaoO  giTen  by  the  association,  to  be  dlTld- 
ed  60  per  cent  to  trotters  and  40  per  coit 
to  pacers.  Then  an  additional  entry  fee  of 
f  10.00  will  be  charged  for  pac«8  and  $15.00 
for  trotters;  payable  August  Ist,  and  added 
to  each  division  of  tbe  stake,  which  will  en- 
title the  colt  to  start  Payments  not  made 
as  tbey  become  due  declares  the  entry  out 
and  releases  the  subscrttwr  from  farther 
Uabillty.  Money  divided  50,  25.  15  and  10 
per  cent  of  stake.  Rl^t  reserved  to  de- 
clare less  than  three  starters  a  walk-over. 
When  only  two  start  they  uiay  contest  tor 
the  entrance  mou^  paid  In  to  be  divided  70 
per  cent  to  the  first  and  80  per  cent  to  tbe 
second  horse.  A  horse  distancing  the  field 
win  be  entitled  to  first  and  fourth  money 
only.  Other  than  spedfled,  rules  ot  the 
National  Trotting  Association  to  govern.  No 
entry  will  be  accepted  without  the  nomina< 
tion  fee.  Wylie  A.  Moores,  Secretary,  Sa- 
lem, Oregon.  W.  H.  Downing,  President 
Shaw,  Oregon**— which  plaintiff  accepted 
enterbig  in  said  stake  bis  tvo  year  old  colt 
Lord  Lovelace. 

There  are  two  objections  to  tbe  sufficiency 


«<ffor  etbM  osMi  SM  same  topic  and  moUou  NUMBER  In  Dee.  *  Am.  Digs.  1M1  to  date>  A  lUporter  Indexes 


Digitized  by 


Google 


262 


106  PAOIFIO  BBPOBTIIB. 


ot  tbe  complftlDt,  namely,  that  it  does  not 
illege  Bald  colt  was  eligible  to  enter  In  said 
race,  and  that  the  complaint  does  not  nega- 
tive  the  presumption  that  the  officers  pt  the 
defendant  declared  the  race  a  walk-over, 
the  complaint  alleges  that  the  plaintiff  reg- 
■ilarly  entered  the  two  year  old  colt,  Lord 
Lovelace,  on  a  blank  furnished  him  by  de- 
t'endant,  and  the  race  was  placed  on  the 
'program,  and  was  raced  for  according  to 
the  conditions  set  forth,  that  the  race  was 
called  by  the  Judges  and  took  place  in  ac- 
cordaace  with  the  program  and  conditions, 
under  the  order  and  directions  of  defendant 
and  at  Its  regaest,  and  that  his  colt  was  de- 
clared by  the  judges  of  the  race  to  be  tbe 
winner  thereof.  It  la  also  alleged  in  the 
complaint  that  "all  tbe  conditions  of  said 
entry  were  fully  complied  with  by  the  said 
plaintiff."  One  of  the  conditions  of  the  en- 
try was  that  the  entries  should  be  district 
bred,  and  tbe  allegation  of  fulfillment  of 
that  "ondltlon  is  Included  in  the  general  al- 
I^atlou  of  compliance  with  tbe  conditions 
of  the  entry.  Section  88,  B.  &  G.  Comp., 
provides  that  In  pleading  the  performance 
of  conditions  precedent  In  a  contract  it  shall 
not  be  necessary  to  state  the  facts  showing 
^uch  performance,  but  it  may  be  stated  gen- 
erally that  the  party  duly  performed  all  the 
conditions  on  his  part.  This  court  has  fre- 
quently held  such  an  allegation  of  perform- 
ance sufficient  Qrlffln  v.  Pitman,  8  Or.  342, 
343;  Fisk  v.  Henarie.  13  Or.  158.  9  Pae.  322; 
Long  Creek  Building  Association  v.  State 
Insurance  Company,  29  Or.  569,  574,  46  Pac. 
366.  If  only  two  colts  started  In  tbe  race, 
by  the  terms  of  the  offer  they  had  a  right 
to  contest  for  the  entrance  money,  even 
though  the  Judges  had  declared  the  race  a 
walk-over  by  reason  of  there  being  less  than 
three  starters.  The  complaint  avers  that  the 
stake  was  raced  for,  so  that  if  only  two  colts 
started,  the  complaint  states  a  cause  of  ac- 
tion for  entrance  money  at  least,  and  the 
amount  of  the  recovery  may  be  determined 
at  tbe  trial. 

The  demurrer  should  have  been  overruled. 
Tbe  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  overrule  tbe  de- 
murrer, and  for  such  further  proceedings 
as  may  be  proper. 


(S5  Or.  89} 

STITT      STRINGHAM  et  al. 

(Supreme  Court  of  Oregon.    Dec.  7.  1009.) 

1.  MOBTGAGES  (8  235")— ASSIGN  UK  NT— T  BANS - 
FEB  OF  NOTZ.  , 

An  iudorsee  of  a  note  secured  by  a  mort- 
jcage  19  the  owner  of  the  mortgage  without  a 
further  asHieument  thereof. 

[Etl.  Note, — For  other  esses,  see  Mortjrages, 
Oat.  Dig.  §S  620.  621 ;  Dec.  Dig.  {  2aS.»] 

2.  Taxation  (g  768*)— Tax  Deed— Pbesump- 

TIONS. 

A  prima  fade  presumption  of  regularity 
of  the  assessment,  levy,  and  sale  created  by ' 


the  offer  In  evMence  of  a  tax  deed  raised  by 
2  Hill's  Ann.  Laws  1892,  |  2823.  may  be  over- 
come by  recitals  in  the  deed  itself  which  con- 
trovert the  regularity  of  any  esseutial  step  in 

the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1665-1569;  Dec.  Dig.  |  788.*] 

8.  Taxation  (S  417*)— AssBssuEiiT—DBBia- 

NATION  or  OWNEBSniP. 

An  assessment  of  lands  to  "Bi.  R.  Tyrrel. 
and  to  all  owners  and  claimants,  known  and 
unknown,"  was  alternative  and  void. 

[E^.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  699;   Dec.  Dig.  {  417.*] 

4.  Taxation  (i  628*)— Dbunqusnt  Taxb»- 

INTBBE8T. 

A  landowner's  obligation  to  pay  taxes  not 
being  founded  on  contract,  express  or  implied, 
delinquent  taxes  do  not  bear  interest,  in  the 
absence  of  an  express  statutory  proviiuw  im- 
posing it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  961 ;  Dec  Dig.  I  628.*] 

5.  Taxation  (i  528*)— DxtiHqtrxNT  Taxkb— 
Collection— I KTEBEOT. 

Uoder  2  HiU's  Ann.  Laws  1892,  |  2814, 
providing  for  the  collection  of  delinquent  taxea, 
such  taxes  did  not  bear  bitexest 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  I  981;  Dec.  Dig.  1 1^*] 

a  Taxation  (J  SIO*)— Tax  Liens- Prioritt. 

Under  the  law  existing  in  1882,  a  mort- 
gage lien  on  land  was  prior  in  right  to  a  sab- 
sequeot  lieu  for  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  946;  Dec.  Dig.  t  510.*] 

7.  Subeogation  (J  14*)— Right  or  Vendee— 
Liens— Payment. 

Subrogation  may  be  applied  In  favor  of  a 
vendee  who,  though  not  personally  liable,  has 
paid  the  vendor's  debt,  wbicb  is  a  charge  on 
tbe  land,  and  which,  if  not  rnddj  may  cause  the 
vendee  to  lose  his  Interest  tberem. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  i  88;  Dec.  Dig.  8  14.*] 

8.  MoBTOAOEs  (9  181*)— Satisfaction  — Ex- 
istence or  Other  Lien. 

The  fact  that  an  intervening  lien  was  ot 
record  when  defendants,  being  the  owners  of  a 
tax  title  on  tbe  land,  purchased  and  satisfied 
a  prior  mortgage,  did  not  preclude  them  from 
alleging  and  proving  that  they  were  ignorant 
of  the  existence  of  such  intervening  lien  when 
tbe  prior  mortgage  was  released. 

lEd.  Note.— For  other  cases,  see  Hortgagea* 
Cent  Dig.  {i  435,  436;  Dec  Dig.  |  181.*] 

9.  Vendor  anp  Pubckaser  (§  231*)— Bona 
Fide  Purchasers  —  Rights  as  Against 
Mo  BTGA  OB— Recorded  Satibfactioh. 

Where  tbe  record  showed  that  a  prior 
mortgage  had  been  satisfied  without  showing 
by  whom  payment  was  made,  a  subseqnent  pur- 
chaser, having  no  other  notice  than  the  record, 
could  assume  that  payment  was  made  by  the 
party  owing  the  primary  duty  to  pay  under 
B.  &  C.  Comp.  S  7SS.  subd.  20.  providing  that 
in  the  absence  of  evidence  to  the  contrary.  It 
would  -be  presumed  that  the  ordinary  coarse  of 
business  had  l>een  followed. 

[Ed.  Note.— For  other  esses,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  f)13;  Dec  Dig.  fi  231 
Mortgages,  Gent  Dig.  S  303.] 

10.  Subrogation  (§  36*)~Bona  Fide  Pur- 

CHASERS- Rights  as  Against  Mobtoagb— 

IlEcoBDED  Satisfaction. 

The  fact  that  it  appeared  of  record  that, 
had  some  other  person  thau  the  mortgagor  made 
payment  of  a  mortgage  which  had  been  satis- 
fied of  record,  he  would  have  been  entitled  to 
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subrogation,  dfd  Dot  pnt  a  tubseqaent  purchas- 
er oa  inquiry  to  ascertain  If  such  other  person 
did  not  make  it. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  S  101;  Dec  Dig.  |  86.»] 

11.  SUBBOQATION     <|     SQ*)  —  PEBSONB  AS 

AoAiNST  Whom  Ekfoeced  —  Bona  Fidk 

Where  plaintiff  purchased  a  mortage  ou 
the  faith  of  the  record  showing  the  discharge 
of  a  prior  mortgage  and  no  prior  incumbran- 
ces, and  bad  no  notice  that  deCendaDt,  the 
owner  of  a  tax  title  on  the  propertj,  had  paid 
such  prior  mortgage  and  aatlsfied  it  of  Tec> 
ord,  relying  on  the  validity  of  his  tax  title, 
plaiutiff  was  a  bona  fide  ourcbaser,  whose 
rights  could  not  be  postponed  by  subrogating 
defei^ant  to  the  rigjita  of  the  prior  mortgagee 
OD  its  being  subsequently  adjodicated  tliat  oia 
tax  title  was  void. 

[Ed.  Note. — For  other  cases,  aee  Sabrogation, 
Cent.  Dig.  S  101;  Dec.  Dig.  I  S6.*] 

Appeal  from  Circuit  Court,  UarUn  County ; 
William  Galloway,  Judgoi 

Acti<m  by  James  Stltt  against  \milam  N. 
Strii^^m  and  ottiera.  From  a  decree  for 
defendants  Charlotte  Roes  and  B.  W.  Robs, 
plaintiff  appeals.   Rererfied  and  remanded. 

This  salt  -was  brought  to  foreclose  a  mort- 
gage open  the  N.  ^  of  S.  W.  %  of  section 
10,  township  7  8.,  range  1  B.  of  Willamette 
Meridian,  in  Marion  connty.  executed  on 
December  16,  1885,  by  the  defendant  William 
N.  Stringham,  in  favor  of  Charles  E,  Bennett, 
to  secure  the  indebtedness  of  the  former  to 
the  latter,  evidenced  by  bis  promissory  note 
for  the  sum  of  $240,  with  Interest  at  10  per 
cent,  per  annum  from  the  above  date,  with 
a  provision  for  reasonable  attorney's  fee  for 
collection.  In  addition  to  the  usual  allega- 
tions In  sach  cases,  it  Is  averred,  in  sub- 
stance: That  the  note  and  mortgage  were 
thereafter  sold  and  assigned  to  the  plaintiff 
by  Thomas  McGusker,  the  duly  appointed  and 
acting  administrator  of  the  estate  of  Charles 
B.  Bennett,  deceased;  that,  at  the  time  of 
the  suit,  plaintiff  was  the  owner  and  holder 
of  the  mortgage  and  note;  that  no  payment 
had  been  made;  and  that  $50  was  a  reason- 
able amount  to  be  allowed  for  attorney's  fee. 
Charlotte  Ross  and  W.  E.  Ross,  her  husband, 
were  made  defendants,  it  being  averred  as 
to  them  that  they  claimed  some  interest  in 
the  mortgaged  property,  but  that  such  inter- 
est, if  any,  was  junior  and  inferior  to  the 
lien  of  plalntifTs  mortgage.  Stringham  de- 
faulted; but  defendants  Ross  answered,  ad- 
mitting that  Charlotte  Ross  claimed  to  be 
the  owner  of  the  land  in  question,  but  deny- 
ing all  other  averments  of  the  complaint. 
They  then  set  up  three  affirmative  defenses: 
First,  that  Charlotte  Ross  is  the  absolute 
owner  of  the  mortgaged  premises  by  virtue 
of  a  tax  sale  and  deed;  second,  that  by  right 
of  subrogation  she  holds  a  mortgage  upon  the 
premises  prior  and  superior  to  plaintiff's 
mortgage,  and,  notwithstanding  the  former 
had  been  released  of  record,  it  should  be  re- 
Instated  and  foreclosed  In  her  favor;  and. 


third,  that  Stitingham  was  not  the  owner  of 
the  mortgaged  premises  at  the  time  he  made 
plalntlCTs  mortgage.  The  reply  put  at  issue 
the  new  matter  of  the  answer,  and  averred 
that  plaintiff  purchased  the  note  and  mort- 
gage in  suit  for  value  and  without  notice  of 
defendants'  equities.  The  cause  was  tried  In 
October,  1006,  and  In  July,  1907,  the  court 
found  that  the  tax  title  was  valid,  and  en- 
tered a  decree  for  the  defendants,  from  which 
plaintiff  baa  appealed. 

RlcAiard  W.  Montague  (H.  J.  Blggw,  on 
the  brief}*  toe  appellant  O.  G.  Blngbam 
(Lb  J.  Alia  ma,  oD  the  bxl^,  tcx  rtop<mdraits. 

SI/ATER,  J.  (after  stating  the  facts  as 
above).  Plaintiff  offered,  in  evidence.  String- 
ham's  note,  indorsed  in  blank  by  McCusker, 
as  administrator  of  the  estate  of  Charles  B. 
Bennett,  deceased,  accompanied  by  a  written 
assignment  of  the  mortgage.  Objection  was 
made  to  the  admission  of  the  latter,  upon 
the  general  ground  that  it  was  not  competent 
It  is  now  ui^ed  more  specifically:  (1)  That 
the  instrument  offered  as  proof  of  an  assign- 
ment showed  upon  its  face  an  apparent  era- 
sure of  the  name  of  another  and  different 
assignee,  and  the  substitution  of  plaintiff's 
name  therefor,  and  that  before  the  instru- 
ment could  be  received  in  evidence,  plaintiff 
was  bound  to  offer  some  explanatlOQ  as  to 
when,  by  whom,  and  under  what  circumstan- 
ces the  alteration  was  made,  and,  as  he  fail- 
ed to  do  that,  it  is  not  admissible;  and  (2) 
that  proof  of  its  execution  should  be  made  by 
the  subscribing  witnesses,  which  was  not 
done.  Even  if  these  objections  were  well  and 
timely  taken  by  defendant,  still  plaintiff  has 
in  evidence  the  note,  duly  indorsed  by  the 
personal  representative  of  the  payee  thereof, 
and  under  the  case  of  Barrlnger  v.  Loder, 
47  Or.  223,  81  Pac,  778,  that  Is  sufficient  to 
carry  with  It  the  ownership  of  the  mortgage 
given  to  secure  its  payment. 

Defendant  offered  in  evidence,  a  tax  deed 
from  the  sheriff  of  Marlon  county  to  her 
grantor,  P.  B.  Marlay,  executed  on  December 
6,  1898,  and  recorded  on  March  25,  1899.  It 
was  objected  to  by  the  plaintiff  as  Incompe- 
tent, because  it  showed  upon  its  face:  (1) 
That  the  assessment  upon  which  it  was  based 
was  void ;  end  (2)  that  the  sale  was  void. 
No  evidence  of  the  facts,  constituting  the  as- 
sessment, levy,  or  sale,  was  offered ;  but  de- 
fendant relied  upon  the  prima  facie  presump- 
tion of  the  regularity  thereof,  raised  by  the 
offer  of  a  deed.  2  Hill's  Ann.  Laws  1892,  { 
2823.  This  presumption,  however,  may  be 
overcome  by  redtals  in  the  deed  Itself  which 
controvert  the  regularity  of  any  essential 
st^  In  the  assessment  levy,  or  sale. 

The  first  objection  arises  from  a  recital 
in  the  deed  that  "the  said  real  property  was 
duly  assessed  for  the  fiscal  year  1894  to  the 
said  EL  R.  Tyrrel,  and  to  all  owners  and 
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claimants,  known  and  anknown."  In  tbe 
case  of  Lewis  v.  Blackbnm,  42  Or.  114,  69 
Fac.  1024,  concerning  an  assessment  of  land 
made  to  "anknown  owner,  and  to  all  owners 
and  claimants,  known  and  unknown,"  It  was 
held  that  an  assessment  cannot  legally  be 
made  In  the  alternative,  either  to  owners 
known  or  unknown,  but  that  it  must  be  made 
definitely  to  one  or  the  other,  and,  unless  so 
made,  is  void.  The  only  dlfTerence  between 
the  facts  of  that  case  and  the  one  now  pre- 
sented IB  that  here  the  name  "EL  B.  Tyrrel"  is 
inserted  as  owner,  and  joined  to  and  accom- 
panied by  an  uncertain  description  as  to  own- 
ership. It  Is  admitted  that  the  person  named 
was  then  the  owner,  and  It  is  claimed  by 
counsel  for  defendant  that  the  difference  is 
vital  and  sufficient  to  save  the  case  from  the 
ruling  In  Lewis  r.  Blackburn.  It  appears, 
howevOT,  that  the  cases  from  the  state  of  Cal- 
ifornia, on  which  the  decision  in  that  case 
was  based,  are  identical  in  facts  with  the 
ease  now  presented.  In  Orotefend  v.  Ultz, 
6S  Cal.  666,  the  assessment  was  to  "D.  B. 
Alatlock  and  to  all  owners'  and  claimants 
known  and  unknown,"  and  It  was  declared 
void.  This  was  the  leading  case,  and  was 
followed  In  Grimm  t.  O'Connel),  64  Cal.  522, 
where  the  facts  were  the  sa^ie.  The  second 
objection  made  by  plaintiff  arises  from  the 
recital  In  the  deed  that  the  sale  was  made 
"to  pay  the  taxes  assessed,  as  aforesaid,  to 
the  said  B.  R.  Tyrrel,  with  costs,  charges, 
and  Interest  accruing  thereon."  Interest  up- 
on delinquent  taxes  was  not  collectible  by 
the  law  then  In  force.  2  Hill's  Ann.  Laws 
1892,  8  2814.  Hence  It  Is  an  unlawful  chaise, 
unless  so  made  by  statute.  Taxes  are  not 
"debts**  within  the  legal  meaning  of  that 
term.  Whlteaker  v.  Haley,  2  Or.  128,  140. 
"They  are  not  founded  upon  contracts,  either 
expressed  or  implied.  Heuoe  the  incident 
of  interest  is  not  one  which  wUl  attach  to 
them,  although  they  become  payable  on  a 
day  certain,  either  by  the  common  law  or  by 
statutes  allowing  interest  upon  debts.  Noth- 
ing but  an  express  declaration  of  law  that 
taxes  shall  bear  Interest  will  authorize  the 
charging  of  Interest  upon  them.  It  follows 
that  If  Interest  Is  included  in  the  amount  for 
which  land  la  sold  at  tax  sale,  when  no  stat- 
ute speclflcally  authorizes  It,  the  sale  will 
be  void."  Black  on  Tax  Titles  (2d  E^d.)  { 
236.  And  when  a  greater  rate  Is  exacted 
than  that  allowed  by  law  the  sale  is  held 
void.  Gage  v.  Williams,  119  111.  563,  9  N.  E. 
193;  Lufkln  v.  Galveston,  73  Tex.  340,  11  8. 
W.  340;  Rellstab  r.  Belmar,  68  N.  J.  Law. 
489,  34  AU.  885.  The  deed  In  question  was 
void,  and  through  it  defendant  Charlotte 
Roes  could  acquire  no  title  to  tbe  premises. 

She  also  avers  in  her  answer,  in  effect: 
That,  at  tbe  time  she  took  from  P.  H.  Marlay 
a  conveyance  of  his  tax  title,  she  also  pro- 
cured to  be  transferred  to  her  a  note  (»ecnt- 
ed  on  March  30,  1892,  by  B.  B.  Tyrrel,  who 
was  then  the  ownw  of  the  real  premises 
dflBcrlbed  In  the  complainQ  for  the  principal 
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sum  of  (178.16,  together  with  a  mortgage, 
given  to  secure  the  same,  upon  160  acres  of 
land,  which  included  the  SO  acres  described 
in  plaintiff's  mortgage  and  in  the  tax  deed; 
that  she  became  the  owner  of  the  mortgage 
and  the  Hen  created  by  the  same;  that 
did  not  take  a  formal  assignment  of  the 
mortgage,  but,  Iwllevlng  herself  to  t>e  the 
absolute  owner  of  the  land  covered  by  the 
mortgage,  and  having  no  notice  or  knowledge 
of  the  existence  of  plaintiff's  mortgage,  she 
procured  on  July  2,  1901,  from  the  owner  of 
said  mortgage,  and  caused  to  be  recorded 
September  20,  1902,  a  satisfaction  thereof; 
that  the  Bald  note  and  mortgage  were  not 
paid  by  tbe  mortgagor,  EL  R.  Tyrrel,  or  by 
any  one  for  him;  but  that  the  acknowledg- 
ment of  paymoit  was  secured  by  defendant 
for  the  purpose  of  leaving  her  In  possession 
of  the  absolute  title  to  the  premises;  and 
she  asks  that,  in  the  event  it  should  be  de- 
termined by  this  court  that  she  is  not  tbe 
owner  thereof  by  reason  of  her  tax  tttie,  the 
amount  of  said  note  be  decreed  due  her, 
and  the  mortgage  be  a  first  Hen  upon  the 
land  and  be  foreclosed.  The  note  and  mort- 
gage In  question  were  given  long  prior  to 
the  date  of  the  assessment  and  levy  of  the 
tax  for  which  the  land  was  aold,  and  there- 
fore, although  the  assessment  and  sale  were 
in  all  respects  valid  under  the  law  as  it 
then  was,  the  title  thereby  acquired  would 
be  subject  to  the  Uen  of  the  prior  mortage. 
MIddleton  v.  Moore,  43  Or,  357,  73  Pac  16; 
Ferguson  v.  Kaboth,  43  Or.  414,  73  X^c.  200, 
74  Pac.  466.  Tbe  question  then  presented  la 
whether,  under  all  the  circumstances  of  the 
case,  the  defendant  Is  still  entltied,  In  equity, 
to  be  substituted  In  the  place  of  the  mort- 
gagee, aa  the  owner  of  the  mortgage.  Did 
she,  by  the  fact  of  payment,  become  the 
equitable  assignee  of  the  security,  and  ea- 
titled  to  enforce  It  for  her  own  reimburse- 
ment and  the  protection  of  her  supposed 
interest  in  the  land?  She  was  not  personally 
liable  to  pay  the  debt,  and  a  mere  volunteer 
Is  not  entiUed  to  the  aid  of  a  court  of  equity; 
but  the  equitable  doctrine  of  subrogation  la 
frequentiy  applied  In  favor  of  a  vendee,  who, 
although  not  personally  liable,  has  paid  tbe 
debt  of  another,  which  Is  a  charge  upon  the 
land,  and  which,  if  not  paid,  might  cause 
him  to  lose  his  interest  therein.  "Under 
such  circumstances,"  says  Mr.  Justice  Vana, 
In  Arnold  T.  Green.  116  N.  Y.  566.  672,  23  N. 
EL  1,  2,  "the  debt,  although  paid  and  satis- 
fied In  form,  Is  regarded  In  equity  as  neither 
paid  nor  satisfied  in  fact;  but  by  operaticu 
of  law  the  former  holder  ceases  to  be  the 
creditor,  while  the  person  paying  takes  his 
place  as  owner  of  the  debt  and  security  un- 
impaired. Where,  within  the  limitations  sug- 
gested, benefit  may  result  to  the  person  pay- 
ing without  Injury  to  the  person  who  should 
pay,  equity  casts  the  burden  upon  the  latter, 
who  ought,  in  fairness,  to  bear  it,  provided 
It  will  not  work  injustice  or  disturb  the 
rights  of  otber  creditors  of  a  common  d^t- 


Digitized  by  Google 


OOUB  T.  ROSBLING  CONST.  00. 


255 


or."  Tbfi  contest  hero  Is  betireen  a  prior, 
mortgage,  recorded  April  6,  1882,  wblch  was 
satisfied  of  record  July  2, 1901,  and  a  aecmid 
mortgage,  recordod  December  2S,  1895,  which 
was  assigned  to  the  plaintiff  after  the  satis- 
faction of  the  first  bad  besn  recorded.  Hie 
fact  that  the  intemnlng  Ilea  was  of  record 
does  not  preclude  the  defendant  from  all^ 
ing  and  iworing  that  she  was  In  ftiet  Ignrarant 
itn  existence  whoi  she  caused  tb»  first 
mortgage  to  be  released.  Pearce  t.  Bn^ 
22  Or.  29,  35,  29  Fac  78;  Kern  r.  Hotallng, 
27  Or.  205,  213.  40  Faa  168,  60  Am.  8t  Rep. 
710;  Capital  Lnmbwlag  Go.  t.  Byan,  84  Or. 
78,  64  Pae.  1093. 

The  recorded  certificate  of  release  does  not 
disclose  by  whom  payment  was  made,  but 
merely  acknowledges  payment  and  discharge, 
and  it  Is  not  alleged,  or  attempted  to  be 
tfbown,  by  the  defendant,  that  plalntUt  bad 
any  otbor  notice  or  knowledge  than  ttat  dls- 
clMed  by  the  necord,  as  to  who^  In  fact,  ,dld 
make  payment  thereof.  Wbm  the  record 
shows  that  a  prior  mortgage  has  been  satis- 
fled,  without  showing  by  whom  payment  was 
made,  a  purchaser,  having  no  other  notice 
tlian  the  record,  may  assume  that  payment 
was  made  by  Om  party  owing  the  primary 
dn^  to  pay.  Ahwn  t.  Freeman,  46  Minn. 
156,  48  N.  W.  677,  24  Am.  St  R^  206.  This 
would  result  firom  the  imsomptl<ak  that  the 
ordinary  course  of  biulness  has  been  fol- 
lowed. B.  ft  C  CkHnp.  i  788.  anbd.  2a  The 
fact  that  it  appears  of  record  that,  had  some 
otiier  person  made  payment,  be  would  bare 
been  entitled  to  subrogation,  does  not  put 
the  purchaser  npon  Inquiry  to  ascertain  If 
such  person  did  not  make  It,  1  Jones  on 
Mortgages  (6th  Ed.)  «  877a.  The  plaintiff 
baring  purchased  his  mwtgage  on  the  faltb 
of  a  record  showing  the  discharge  of  the 
first  mortgage  and  no  prior  Incumbrances, 
and  ttavlng  no  notice  of  the  defendant's  pay- 
ment of  the  first  mortgage,  he  stands  in  the 
position  of  a  bona  fide  purchaser,  whose 
rights  cannot  be  postponed  to  aid  the  defend- 
ant, by  whose  carelessness  a  record  was 
made,  calculated  to  deceive  and  Injure  plain- 
tiff.  1  Jones  on  Mortgages  (6th  Bd.)  I  877a. 

Therefore  the  decree  of  the  lower  court 
will  be  reversed,  end  -one  entered  here  de- 
claring the  plalntlfTs  mortgage  to  be  a  first 
lien  upon  the  premises  described  therein  for 
the  amount  due  npon  the  note  secured  there- 
by, viz.,  the  sum  of  {240,  with  interest  there- 
on at  10  per  cent  per  annum  from  December 
16,  1895,  and  foreclosing  the  Bam&  The  note 
provides  for  the  allowance  of  a  reasonable 
attorney's  fee,  and  the  sum  of  $30  is  claimed 
in  the  complaint  It  was  stipulated  at  the 
trial  that  no  evidence  need  be  offered  on  that 
issue,  that  the  matter  be  submitted  to  the 
Judgment  of  the  court,  and  that  whatever 
•um-  It  should  find  reasonable  should  be 
deemed  proven.  The  sum  claimed  Is  deemed 
to  be  reasonable  and  Is' allowed  as  a  part 
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of  the  Judgment  Th»  plaintiff  Is  allowed 
costs  and  disbursements  in  this  court  and  In 
the  court  below. 

(use  Cal.  443) 

COLB  T,  ROBBLINO  OONST.  CO.  et  aL 
(S.  F.  5,145.) 
(Supreme  Goart  of  California.    Nov.  6,  1909 
Rehearing  Denied  Dec.  6,  1900.) 

1.  Appeal  and  Ebbob  (S  1024*)  —  Review  — 
confuctzhq  evidence— motion  to  open 
Default. 

Where,  on  a  motion  to  vacate  a  detanlt, 
the  evidence  snhetantially  conflict!  as  to  a  fiict 
on  which  defendant  claimed  to  have  relied  In 
failing  to  appear  and  defend,  the  decision  be- 
low is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S  40*28 :  Dec.  Dig.  S  1024.*] 

2.  JUDOUBNT  (I  102*)--Bt  Dbtault— Eftkot 
or  AUEHDlfBNT  OF  PlEADIHOS. 

Where,  after  entry  of  default,  the  complaint 
is  amended  in  matter  of  substance,  the  default 
is  opened,  and,  unless  the  amendment  la  served 
on  defendant,  no  judgment  can  be  pn^rly  en- 
tered on  the  default,  but  this  does  not  apply 
where  Jndgment  has  been  entered  on  the  ae- 
fault,  based  on  the  original  complaint  l>efore  It 
was  amended:  defendant  not  being  -"affected" 
within  Code  Civ.  Proc.  f  432,  providing  for  serv- 
ice on  defendants  affected  by  the  amendment 
nor  an  "adverse  party,"  within  sections  465  and 
472,  providing  for  service  on  sndi  a  party. 

[Ed.  Note.— For  other  cases,  .see  Judgment. 
Cent.  Dig.  I  172;  Dea  Dig.  {  102.*] 

S.  PaBTIES  (I  27*)— JOINDEB  OF  DEFEnnUfTS 

—Joint  and  Sbvkbal  Lxabilitt. 

Two  or  more  persons  who  jointly  commit 
a  tort  being  jointly  and  severally  liable  at  tl)e 
election  of  the  Injured  party,  he  may  sue  all  or 
any  of  them  Jointly,  or  each  separately. 

[Ed.  Note.— For  other  cases,  set.  Parties,  Cent 
Dig.  S  35 ;  Dec  Dig.  {  27.*] 

4.  Execution  ({  18*)— Joint  Defendants. 

Where  a  jomt  judgment  is  obtained  agahist 
several  tort-feasors,  It  may  be  enforced  by  ez* 
ecntion  against  one  only  <n  the  judgment  debt- 
ore ;  the  only  limitation  being  that  but  one  sat- 
isfaction can  be  had. 

[EM.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |  85;  Dec.  Dig.  S  !&*] 

5.  Judgment  (S  239*)  —  JuDamNT  AGAnrsr 
One  OB  MoBE  Codefehdants— Joint  and 
Sevebal  Lubilitt— Cohpi^nt. 

Where  plaintiff  sued  two  defendants  for  neg- 
ligence, alleging  that  "defendants,  their  servants, 
agents,  and  employ^**  negligently  threw  from 
a  building  along  which  he  was  passing  a  "heavy, 
Bolid  planlc,"  in  such  a  manner  that  it  struoi 
plaintiff,  he  was  entitled  to  take  judgment 
against  but  one  ot  the  defendants. 

[Ed.  Note.r-For  other  cases^  see  Jndgmmt, 
Cent  Dig.  S  417'.  Dec.  Dig.  I  2S9.*] 

6.  JuDOUBNT  (8  2S9*)— Fob  ob  aoainbt  One 
OB  MoBE  Defendants— Actions  fob  Tobt. 

In  view  of  Code  Civ.  Proc.  {  578.  providing 
that  judgment  nuur  be  given  for  or  against  one 
or  more  of  several  defendants,  a  judemeut  may 
be  given  against  one  defendant  and  in  fovor  of 
another,  in  an  action  for  a  joint  act  of  n^l- 
gence. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  417;  Dec.  Dig.  |  239.*] 

7.  JuDOHnn  98*)— Default  against  One 
DEnnoAnr— Action  for  Joint  Act  ow  Neg- 
ligence. 

In  an  action  against  two  defendants  for  a 
joint  act  of  negligence  for  which  each  could  have 
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been  med  wparately,  a  default  judgment  could 
be  rendered  against  one  of  tbem.  Code  Civ.  Proc. 
I  579,  permitting  Judfrinent  against  one  defend- 
ant in  the  court's  discretion,  in  an  action  against 
severa],  leaving  the  action  to  proceed  against  tlie 
others  whenever  a  several  judgment  ts  proper, 
and  section  5S5.  providing  that,  if  in  actions 
of  this  character  defendaot  fails  to  answer,  the 
cleric  may  enter  his  defaolti  "and  thereafter  the 
plaintiff  may  apply  to  the  eonrt  for  the  relief 
demanded  in  the  complaint" 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  156 ;  Dec.  Dig.  I  98,*] 

a  JuDGMBNT  (J  631*)— Judgment  Agaikbt 
Oni  ov  SBTKau.  Wbonodoebs  as  Saiisfao- 
noH. 

No  bar  arises  as  to  ad;  wrongdoer  till  Qib 
Injured  party  has  received  satisfaction,  or  what 
in  law  is  deemed  its  equivalent ;  and  a  judg- 
ment against  one  wrongdoer  which  remains 
wholly  unsatisfied  is  not  such  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $  1147;  Dec.  Dig.  I  631.*] 

9.  judomsitt  (s  241*)— diffebekt  judohents 
Against  Wbongdoebb  fob  the  Sake  Act. 

Different  judgments  against  different  wrong- 
doen  for  the  same  wrongful  act  may  be  for  dif- 
ferent amounts,  and  the  same  result  may  follow 
where  there  Is  one  action  only  against  all  Qie 
wrongdoers. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  426;  Dec.  Dig.  I  241.*] 

10.  Tbial  (S  335*)  —  Sbvebarce  and  ApfOb- 

TIONMENT  of  DAHAGRa  FOB  SINGLE  ACT. 

In  an  action  for  a  single  wrongful  act,  the 
damages  cannot  be  severed  and  apportioned  by 
the  jury  among  the  several  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
,  Dig.  {  783:  Dec  Dig.  |  335.*] 

11.  JUDOUENT  (8  241*)— SKTKBAirOK  QW  DaM- 

AOES  FOB  Single  Act. 

In  an  action  for  a  single  wrong  the  dam- 
ages cannot  be  apportioned  among  the  several 
defendants;  but  there  is  no  severance  of  dam- 
ages because,  after  a  default  is  entered  against 
one  defendant,  plaintiff  is  allowed  to  proceed  and 
obtain  Judgment  against  the  other  for  a  different 
amount 

[Ed.  Note.— For  other  cases,  see  Jutenent, 
Cent  Dig.  H  424.  426;  Dec  Dig.  |  241.^ 

Departmrat  L  Appeal  from  Superior 
Court,  City  and  County  ot  San  Francisco; 
F.  J.  Muraaky,  Judge, 

Action  by  O.  B.  Cole  against  the  Boebling 
Construction  Company  and  Jamea  Wilson. 
From  an  order  denying  a  motion  to  vacate 
a  default  Judgment  against  defendant  Wil- 
son, he  appeals.  Affirmed. 

Wm.  M.  Abbott  and  J.  J.  Lerman,  for  ap- 
pellant Hiram  W.  Johnson  and  D.  M.  Duf- 
fy, for  respondent. 

ANGELLOTTI,  J.  This  action  was  one 
for  the  recovery  of  ?6,G18  damages  for  per- 
sonal Injuries  alleged  to  have  been  suffered 
by  reason  of  the  negligence  of  defendants. 
The  complaint  alleges  that  the  "defendants, 
tbeir  servants,  agents,  and  employes"  negli- 
gently threw  from  a  building  into  a  street 
along  which  plaintiff  was  passing  a  "heavy 
solid  plnnlc"  in  such  a  manner  that  It  strucK 
plaintiff.  Inflicting  upon  hhn  permanent  and 
other  injuries,  by  all  of  which  be  had  been 
damaged  "at  the  present  time"  in  the  sum 


already  specified.  The  action  was  commenc- 
ed In  the  superior  court  of  the  city  and 
county  of  San  Francisco  on  February  13, 
1907^  Summons  was  duly  served  on  both 
defendants  on  February  IS,  1907.  Defendant 
Wilson  having  failed  to  appear  within  the 
time  allowed  by  law,  his  default  was  entered 
on  March  1.  190T.  The  other  defendant  ap- 
peared, and  filed  a  demurrer  and  a  motion 
to  strike  out  a  portion  of  the  complaint.  On 
March  32, 1007,  the  motion  to  strike  out  was 
granted.  The  effect  of  this  order  was  simply 
to  strike  out  the  following:  "That  It  can- 
not now  be  told  what  the  permanent  effects 
of  the  said  Injury  will  be  other  than  the  loss 
of  the  said  toes  of  ttie  plaintiff,  and  for 
that  reason  ttie  plaintiff  avers  that  his  dam- 
age wUl  be  continuous  and  Increasii^."  It 
does  not  appear  tbat  the  demurrer  was 
sustained,  and  the  striking  out  of  this  por^ 
tlon  did  not  leave  It  any  way  defective.  It 
alleged  In  another  place  the  loss  of  three 
of  plaintiff's  toes  by  reason  of  the  negli- 
gence, and  also  that  thereby  plaintiff  "has 
been  permanently  maimed.  Injured,  and  crip- 
pled." On  March  29,  1907.  defendant  WUson 
not  havli^  appeared,  the  court  proceeded 
with  the  hearing  of  the  cause  as  to  him ;  he 
not  being  present  and  not  having  been  noti- 
fied. The  court  found  that  be  had  been  reg- 
ularly served,  and  that  his  default  had  been 
duly  entered,  and  that  all  of  the  allegations 
of  the  complaint  are  true  except  that  as  to 
the  amount  of  damage.  It  further  found  that 
the  damage  was  $6,318,  and  ordered  a  Judg- 
ment against  WUson  accordingly.  The  find- 
ings and  decision  were  filed  on  March  29, 
1907,  and  Judgment  was  given  against  Wilson 
for  that  amount  on  the  same  day,  and  enter- 
ed on  March  30,  1907.  On  April  1, 1907,  plain- 
tiff filed  an  amended  complaint  This  was  an 
exact  copy  of  the  original,  except  that  the  mat- 
ter that  had  been  stricken  out  was  omitted, 
and  In  lieu  thereof  there  was  inserted  the  fol- 
lowing: "That  the  Injuries  of  plaintiff  are 
permanent;  that  his  damage  will  be  continu- 
ous and  Increasing."  The  amended  complaint 
was  not  served  on  Wilson.  On  May  24,  1907, 
the  other  defendant  filed  its  answer  thereto, 
and  at  the  time  of  the  hearing  of  the  motion 
hereinafter  referred  to  the  cause  was  at  is- 
sue between  plaintiff  and  said  defendant  on 
said  amended  complaint  and  said  answer. 
On  June  15,  1907,  Wilson  made  his  first  ap- 
pearance In  the  action  by  moving  to  vacate 
the  default  and  Judgment  against  him,  on  the 
ground  of  excusable  neglect  on  his  part  In 
theretofore  falling  to  appear  and  answer, 
and  also  on  the  grounds  that  the  judgment 
was  Inadvertently  rendered  by  the  court,  was 
Irregular,  and  was  without  the  Jurisdiction 
of  the  court  This  motion  was  denied  on 
July  28,  1908,  and  this  Is  an  appeal  by  Wil- 
son from  the  order  denying  his  motion. 

lieamed  counsel  for  appellant  frankly  ad- 
mit tbat,  so  far  as  their  motion  was  based 
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on  tbe  gronnd  that  the  Judgment  was  taken 
against  him  through  his  excnsable  n^Iect, 
tbetr  ease  on  appeal  from  the  order  of  the 
trial  court  denyiag  relief  Is  not  a  strong  one. 
This  Is  clearly  apparent  when  the  record  Is 
examined.  Indeed  the  showing  was  of  such 
a  nature  that,  notwithstanding  the  established 
tendency  In  favor  of  a  trial  on  the  merits, 
It  might  well  have  been  contended  that  the 
granting  of  the  motion  would  hare  been  an 
abuse  of  discretion  on  tbe  part  of  the  trial 
court  But  It  Is  sufficient  to  saj  that  as  to 
the  alleged  fact  upon  which  alone  appellant 
dalmed  to  have  relied  In  falling  to  himself 
appear  and  defend  there  was  a  substantial 
conflict  of  evidence,  and  the  decision  of  the 
trial  court  thereon  Is  conclusive  here.  We 
may  add  that  the  preponderance  of  evidence 
on  this  questlim  of  fact  waa  clearly  against 
appellant. 

As  we  have  seen,  an  amended  complaint 
was  filed  subsequent  to  the  entry  of  the  de- 
fault, which  was  never  served  upon  appellant. 
It  is  earnestly  urged  that  the  effect  of  this  was 
to  open  the  default  and  make  tbe  judgment 
entered  Irregular,  one  inadvertently  rendered, 
and  one  given  without  jurisdiction.  It  is  set- 
tled by  a  long  line  of  dedslotui  that  where, 
after  the  default  of  a  defendant  has  been  en- 
tered, a  complaint  Is  amended  in  matter  of 
substance  as  distinguished  from  mere  matter 
of  form,  the  amendment  opens  the  default, 
and  unless  the  amended  pleading  he  served 
on  the  defaulting  defendant,  no  Judgment 
can  properly  be  entered  on  the  default.  See 
Thompson  v.  Johnson,  60  Cal.  292;  Selnhart 
V.  Logo,  86  Cal.  399,  24  Pa&  1089,  21  Am.  St 
Bep.  G2;  Witter  v.  Bachman.  117  Cal.  819, 
49  Pac.  202;  Woodward  v.  Brown,  119  Cal. 
304,  51  Pac.  2,  542,  63  Am.  St  Rep.  108; 
Llnott  V.  Rowland,  119  Cal.  452,  453,  51 
Pac  6S7;  Riverside  County  v.  Stockman, 
124  Cal.  224,  56  Pac.  1027;  Tappendorff 
T.  Moranda,  134  Cal.  421,  66  Pac.  491.  The 
reason  for  this  rule  Is  plain.  A  defendant 
Is  entitled  to  opportunity  to  be  beard  up- 
on the  allegations  of  tbe  complaint  on  which 
Judgment  Is  sought  against  him.  Bia  de- 
fault on  the  original  complaint  Is  limited  in 
Its  effect  to  that  complaint;  and.  If  by 
amendment  a  matter  of  substance  is  added, 
he  should  be  given  the  opportunity  to  contest 
the  same  before  any  judgment  is  given  against 
Um  on  account  thereof.  Tbe  law,  therefore, 
requires  that  the  amended  pleading  shall  be 
served  on  all  the  adverse  parties,  Including 
defaulting  defendants.  But  assuming  the 
amendment  here  to  have  been  a  matter  of 
substance,  this  rule  has  no  application  to  the 
case  at  bar.  All  of  tbe  cases  cited  are  cases 
where  the  judgment  was  given  against  tbe 
defaulting  defendant  subsequent  to  the  pres- 
entation of  the  amended  pleading,  and  was 
necessarily  based  solely  on  such  amended 
pleading  which  had  taken  the  place  of  the 
original  pleading,  while  here  judgment  bad 
been  given  and  entered  upon  tbe  default 
against  tbe  defaulting  defendant  before  any 
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amendment  was  made,  there  being  at  th€ 
time  of  such  judgment  a  good  and  sufficient 
complaint  on  file,  with  a  copy  of  which  he 
had  been  duly  served,  and  which  constitut- 
ed the  basis  of  the  judgment.  So  far  as 
the  superior  court  was  concerned,  the  action, 
at  tbe  time  of  the  amendment,  bad  been 
finally  disposed  of  as  to  tbe  appellant  by  the 
Judgment  entered  upon  the  original  com- 
plaint, the  allegations  of  which  were  admit- 
ted by  bis  failure  to  appear.  The  judgment 
having  thus  been  given,  appellant  could  not 
be  "affected"  by  any  subsequent  amendment 
(Code  Civ.  Proc.  I  432),  nor  was  he  long- 
er an  "adverae  party"  within  the  meaning 
of  that  term  as  used  In  sections  465  and 
472  of  the  Code  of  Civil  Procedure.  As  to 
him,  the  action  had  been  disposed  of  in  tbe 
superior  court  upon  the  Issues  tendered  by 
the  original  complaint  The  whole  reason 
for  the  rule  relied  on  by  the  appellant  is 
wanting  in  such  a  case,  and  there  is  nothing 
In  the  law  warranting  the  conclusion  that 
there  Is  any  such  rule  where  judgment  Is 
given  against  the  defaulting  defendant  be- 
fore any  amendment  is  made. 

It  Is  further  contended  that  the  trial  court 
had  no  power  to  give  judgment  against  the 
appellant  alone^  "in  view  of  the  finding  that 
both  defendanbi  were  jointly  guilty  of  the 
negligence  alleged  to  have  been  the  caase  of 
plalntlflTs  injury."  We  have  already  stated 
the  allegation  of  the  complaint  as  to  the  act 
of  the  defendants  that  caused  the  Injury. 
The  court  simply  found  "that  all  tbe  singu- 
lar the  averments  of  the  complaint  are  true," 
except  the  averment  as  to  damages.  Section 
579  of  the  Code  of  ClvU  Procedure  provides: 
"In  an  action  against  several  defendants,  tbe 
court  may.  In  its  discretion,  render  judgment 
against  one  or  more  of  them,  leaving  the  ac- 
tion to  proceed  against  the  others,  whenever 
a  several  Judgment  is  proper."  Section  585 
of  the  Code  of  Civil  Procedure  provides  that 
if,  in  an  action  of  this  character,  the  defend- 
ant falls  to  answer,  the  clerk  must  enter  the 
default  of  the  defendant,  "and  thereafter 
the  plaintiff  may  apply  to  tbe  court  for  the 
relief  demanded  In  the  complaint,"  and  the 
court  Is  authorized  to  bear  the  evidence  that 
may  be  offered  to  sustain  the  allegations  of 
the  complaint 

It  Is  not  disputed  that  two  or  more  per- 
sons who  jointly  engage  In  the  commission 
of  a  tort  are  jointly  and  severally  liable,  as 
the  injured  party  may  elect  The  Injured 
party  may  sue  all  or  any  of  them  Jointly, 
or  each  separately,  or,  having  secured  a 
joint  judgment  against  all,  enforce  such 
judgment  by  execution  against  one  only;  tbe 
only  limitation  being  that  he  can  have  but 
one  satisfaction  for  tbe  injury  that  he  has 
received.  Fowden  v.  Pacific  Coast,  etc.,  Co., 
149  Cal.  157,  86  Pac.  17a  See,  also,  Tomp- 
kins V.  Clay  St.  R.  R.  Co.,  66  Cal.  166.  4  Pac. 
1165.  In  this  case  plaintiff  might  have 
brought  separate  actions  against  Wilson  and 
the  other  defendant;  his  complaint  contaln- 
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Ing  the  precise  allegations  as  to  a  joint  act 
of  negligence  that  are  made  in  the  com- 
plaint here.  If  he  had  so  done,  snch  com- 
plaint In  each  action,  although  alleging  a 
joint  act  of  negligence  on  the  part  of  the 
defendant  and  the  other  party  named,  would 
have  stated  a  complete  and  separate  Indi- 
vidual liability  against  the  party  sued  on 
account  of  the  single  act  complained  of. 
Fowden  t.  Pacific  Coast,  etc.,  Co.,  supra. 
Nor  can  It  be  disputed  that,  under  the  rules 
of  law  In  force  In  this  state,  In  an  action  of 
the  character  of  the  one  before  us,  judg- 
ment may  be  given  against  one  defendant 
and  in  favor  of  another  defendant.  Section 
B78,  Code  Civ.  Proc;  Fowden  v.  Pacific 
Coast,  etc.,  Co.,  supra.  In  view  of  these 
well>settled  views,  by  virtue  of  which  a  sep- 
arate action  could  have  been  maintained 
against  Wilson  upon  the  very  allegations 
contained  In  this  complaint.  It  Is  difficult  to 
conceive  why  a  "several  judgment"  against 
one  of  two  or  more  defendants  charged  with 
having  jointly  participated  In  a  single  act 
of  negligence  producing  injury  Is  not  "prop- 
er"; and,  If  it  would  be  "proper,"  It  Is  In 
terms  authorized  by  section  579  of  the  Code 
of  Civil  Procedure.  Wherein  can  appellant 
complain  of  such  action  being  taken  in  this 
case?  By  his  failure  to  appear  he  had  ad- 
mitted the  truth  of  the  allegations  of  the 
complaint  "which  stated  a  complete  and 
separate  Individual  liability"  on  his  part  on 
account  of  the  single  act  complained  of  Just 
as  fully  as  if  he  bad  been  the  sole  defend- 
ant So  far  as  his  liability  was  concerned, 
it  conld  make  no  difference  whether  hia  co- 
defendaut  was  subsequently  held  liable  or 
not  He  had  no  legal  right  to  InsLat  that 
others  who  had  participated  in  the  confess- 
ed negligent  act  whether  defendants  or  not 
should  pay  any  portion  of  the  damage.  He 
was  liable  for  all  such  damage  upon  the  al- 
legations of  the  complaint  that  must  be 
taken  as  admitted  by  him.  Learned  counsel 
for  Wilson  say  that  if  this  practice  Is  to  be 
sustained,  the  logical  result  will  be  that  the 
court  after  entering  this  judgment  against 
the  appellant  can  proceed  to  the  trial  of 
the  case  as  against  the  remaining  defend- 
ant entering  up  a  new  and  separate  judg- 
ment and  perhaps  a  different  judgment 
from  the  one  entered  against  the  appellant 
This  may  be  so,  but  we  do  not  see  that  it 
affects  the  question  before  us.  The  well- 
settled  rule  is  that  no  bar  arises  as  to  any 
of  the  wrongdoers  until  the  Injured  party 
has  received  satisfaction,  or  what  In  law  is 
deemed  Its  equivalent  and  a  judgment 
agralnst  one  wrongdoer  which  remains  whol- 
ly unsatisfied  Is  not  such  satisfaction.  See 
Dawson  v.  Schloss,  93  Gal.  199,  29  Pac.  31; 
Grundel  v.  Union  Iron  Works,  127  Cal.  438, 
69  Pac.  826,  47  B.  A.  467,  78  Am.  St  Rep. 
75. 

The  litnatlCKi  hen  In  thl>  regard  li  prac- 


tically not  different  from  that  In  Dawson  v. 
Schloss,  supra,  where  the  action  was  against 
Schloss  and  Hinkle.  On  the  first  trial  judg^ 
ment  was  recovered  against  both  Schloss 
and  Hinkle  for  $5,000.  A  new  trial  was 
granted  as  to  Schloss  alone.  The  judgment 
against  Hinkle  for  $5,000  remained  In  force, 
but  wholly  unsatisfied.  A  new  trial  resulted 
in  a  judgment  against  Schloss  tot  $3,000. 
Sctiloes  appealed  from  the  judgment  against 
him,  contending  that  so  long  as  the  original 
judgment  existed  against  Hinkle,  no  judg- 
ment should  have  been  rendered  sj^Unat 
him  on  the  new  trial;  that  "while  separate 
suits  may  be  brought  against  each  of  joint 
tort-feasors,  yet  it  Is  well  settled  that  If  the 
defendants  are  sued  Jointly,  as  here,  tbwe 
can  be  but  one  verdict  and  indgmeaV* 
This  court  said:  "Snch  Is  not  the  prevail- 
ing rule  in  the  United  States."  The  Judg- 
ment against  Schloss  was  affirmed. 

It  Is  not  true  under  onr  nUes  that  dlffiet^ 
ent  Judgmeats  against  different  "wrongdoers 
for  the  same  wrongful  act  may  not  be  for 
different  amonata,  tfatf  amonnt  in  each  case 
being  dependent  npon  the  condnslon  of  the 
particnlar  judge  or  jury  u  to  the  amount 
of  damage  accmlng  to  the  Injoved  party 
from  the  wrongfnl  act  Dawson  t.  SchlosSi 
snpra,  shows  Oiat  the  «une  result  may  fol- 
low where  there  Is  one  action  only  against 
all  the  wrongdoers.  It  Is  true  that  In  an 
action  of  this  character  the  damages  cannot 
be  sevttred  and  lyiportloned  by  the  trial 
court  or  jury  among  the  dlffermt  defend- 
ants. McOool  T.  Mahoney,  64  Cal.  491*  holds 
no  more  than  this.  In  that  case  the  Jury  by 
their  Terdict  against  two  defendants  appw- 
tloned  the  total  damage  (tf  98*500  found, 
awarding  $8,000  against  one  defendant  and 
$500  against  tlw  other,  and  judgment  was 
entered  accordingly.  This  judgment  was 
reversed,  tiie  court  saying  that,  as  Uie  ac- 
tion was  for  a  wrong  in  which  botit  d^ood- 
anta  joined,  the  damages  could  not  be  ser- 
ered.  Bnt  this  role  has  no  application  to 
the  question  we  are  dlacnsslng.  'Stum  will 
be  no  severance  of  damages  even  if  plain< 
tiff  Is  allowed  to  proceed  and  obtain  Judg- 
ment against  the  remaining  defendant  for 
a  different  amount  The  amonnt  for  which 
he  finally  obtains  Judgment  against  the  oili- 
er defendant  would  be  the  total  amonnt  of 
damage  that  In  the  opinion  of  the  trial 
court  or  jury,  the  plaintiff  bad  suffered  from 
the  wrongful  act  of  both  defendants.  The 
case  of  Curry  v.  Boundtree,  51  Cal.  184,  cit- 
ed by  appellant  was  an  action  against  three 
alleged  copartners  jointly  on  a  partnership 
demand,  and  Is  not  Id  point  See  Harrison 
V.  McCormick,  69  Cal.  620,  11  Pac.  456. 

No  other  point  is  made  for  reversal. 

The  order  is  affirmed. 

We  concur:   8L0SS,  X;  SHAW.  J. 
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(11  Cal.  A.  439) 

BAIRD  T.  JUSTICH'S  COURT  OF  EIVEB- 

SIDS  TP.  et  a].   (Qt.  G&l.) 
< Court  of  Appeal.  Second  District,  Galifomia. 
Oct  2,  1909i) 

1.  ATTOBmET  AlTD  OlXKWJ  (|  3G*)— SUBPSKSION 

OF  Attobnet— JuBiBoionoH  or  JusnoB'e 

OOUBT. 

A  justice's  court  Is  not  a  court  which,  un- 
der Oooe  Civ.  Proc.  {  2ST,  has  power  to  remoT« 
or  smpend  an  attomej  from  practice. 

[EM.  Mote.— For  o^er  caaes,  see  Attonier  and 
Client,  Cant.  Dig.  I  49 ;  Dec  Dig.  {  SU.*] 

2.  ATTOBHKT  AKD  CUBHT  ({  8S*)— SUBFCRSIOK 

Of  Attobnet— Gbounds. 

The  practidnc  of  law  by  one  occnpTinK  a 
Jndidal  positiCHi  is  not  one  of  the  causes  for  re- 
moval or  aospenaion  of  an  attorney. 

[Ed.  Note.— For  other,  caaes,  see  Attorney  and 
ORent,  Cent.  Dig.  {  Bl ;  Dec  Dig.  ft  83.'] 

8.  AnOBlTET  AHD  CXJIBITT  (f  4S*)— SUSPENSION 

OF  Attobnbt— Gbounds. 

If  an  attorney  enea^  In  the  practice  of 
his  proCessiott  while  holding  a  judicial  posiUon, 
In  rlolation  of  Code  Civ.  Proc.  {  171,  his  of- 
fense is  that  of  a  jadidal  officer,  and  not  that 
of  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CQent,  Cent.  Dig.  |  63;  Dec.  Dig.  8  45.*] 

4.  Attobnet  and  Cubnt  (8  57*)— Subpension 
jE^BocEEDiNQs— Review- Pabties. 

Under  Code  CIv.  Proc  S  1009,  requiring 
the  petition  for  certiorari  to  be  made  by  the 
person  beneficially  interested,  defendant,  In  an 
action  in  a  Justice's  court,  whose  answer  is  oral, 
requiring  no  signature  of  an  attorney,  is  not  a 

S roper  part^  to  brini;  certiorari  to  review  an  or- 
er  of  the  justice  disbarring  his  attorney  from 
practicing  in  such  court. 

[Ed.  Note.— For  other  casee,  see  Attorney  and 
Oient,  Cent.  Dig.  §  81 ;  Dec.  Dig.  g  57.*I 

5.  Gebtioubi  <{  6*)— Existence  of  Remedy 
BT  Appeal. 

Certiorari  will  not  lie  where  the  matter 
complained  of  can  be  reviewed  on  appeal. 

[Ed.  Notfc- For  other  cases,  see  Certiorari, 
Cent  Dig.  {  5;  Dec.  Dig.  S  5.*] 

6.  Appeal  and  Ebsob  (S  1974*)— Habhlbsb 
Ebbob— PBsntDiciAL  Charactbb  ov  Judo- 

KENT. 

Under  Code  CIt.  Proa  $  475,  providing  that 
no  judgment  shall  be  reversed  for  error  unless 
substantia]  injury  appears,  an  erroneous  judg- 
ment vacating  an  order  which  was  void  and 
ineffective  on  Its  face,  will  not  be  reversed. 

[ISd.  Note.— For  other  cases,  see  Appeal  and 
gnwg^Oeiit  Dig.  11  4248,  ^49;  Dec  Dig.  S 

Appeal  from  Sapttlor  Court,  Riverside 
Ooonty ;  Benjamin  F.  Bledsoe,  Judge. 

Patltloii  for  certiorari  by  Jolm  Balrd. 
against  the  Jnstlce'B  Court  of  Riverside 
Township  and  nuunas  B.  Stephenson,  Jus- 
tice of  the  Peace;  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Lafayette  Gill,  for  appellant  Miguel  Bs- 
tadUlo  and  Georse  A.  French,  forrei^ndent 

ALLEN.  P.  J.  This  is  a  proceeding  where- 
in the  cn.:it  below  gave  Judgment  annulling 
the  following  order  made  and  entered  by  ap- 
pellant justice  in  an  action  pending  in  said 
Justice's  court  wherein  petitioner  was  de- 
fendant:  **It  Is  orde^  that  Police  Judge 


25d 

George  A.  French  be  disbarred  from  prac- 
ticing law  In  the  justice  court  of  Riverside 
township  so  long  as  he  shall  remain  police 
judge  of  said  city,  and  his  name  is  hereby 
stricken  from  the  flies  in  this  case."  The 
application  for  the  writ  was  made  by  the 
defendant  to  the  action  In  which  the  order 
was  made;  the  attorney,  French,  not  being  a 
party  thereto.  It  is  conceded,  however,  that 
French  was  at  all  times  mentioned  In  the 
proceedings  a  practicing  attorney,  haying 
been  duly  admitted  to  practice  In  all  the 
courts  of  the  state,  and  had  been  retained  by 
petitioner  and  had  appeared  In  .said  action 
in  petitioner's  b^alf. 

Counsel  for  the  respective  parties  have  dis- 
cussed at  length  in  very  taterestlug  and  In- 
structive briefs  the  effect  which  should  be 
given  section  171,  Code  CIv.  Proc.,  which  In 
terms  prohibits  a  Justice  of  the  peace  from 
practicing  law  before  another  Justice  of  the 
peace  of  the  same  county ;  respondent's  con- 
tention being:  That  the  section  Is  not  ap- 
plicable to  a  police  judge  appointed  In  a  city, 
even  though  his  Jurisdiction  within  such 
city  Is  concurrent  with  that  of  the  justice  of 
the  peace,  while  appellant  contends  that  un- 
der the  charter  of  the  city  of  Riverside  a 
police  Judge  is  a  justice  of  the  peace  when 
performing  the  functions  of  that  office ;  that 
the  character  of  a  court  is  determined,  not 
by  Its  name,  but  by  the  nature  of  its  Juris- 
diction and  functions;  that  In  the  enactment 
of  section  171  the  Legislature  Intended  to 
prohibit  those  performing  the  functions  of  a 
Justice  of  the  peace  from  engaging  In  such 
practice  of  law.  In  view  of  the  conclusions 
hereinafter  expressed,  we  do  not  consldw 
It  necessary  to  discuss  or  determine  the 
above-mentioned  controversy. 

Section  287,  Code  CIv,  Proc,  designates 
the  courts  having  power  to  remove  or  sus- 
pend attorneys,  and  the  causra  for  which 
such  removal  or  suspension  may  be  made.  A 
Justice  of  the  peace  is  not  a  court  which, 
under  that  section,  has  power  to  remove  or 
suspend  an  attorney,  and  the  practicing  of 
law  by  one  occupying  a  judicial  position  is 
not  one  of  the  causes  for  removal  or  sos- 
penslon.  If,  as  a  matter  of  fact  French  vio- 
lated the  law  by  thus  engaging  In  the  prac- 
tice of  his  profession  before  a  justice  of  the 
peace,  when  at  the  same  time  he  was 
occupying  a  Jndlcial  position,  his  olfenae  Is 
that  of  a  judicial  officer  and  not  that  of  an 
attorney  (In  re  Sllkman,  88  App.  Dlv.  102. 
84  N.  Y.  Supp,  1027) ;  and.  If  he  subjected 
himself  to  any  penalty  by  reason  of  miscon- 
duct the  punishment  therefor  is  provided 
by  section  758  et  seq..  Pen.  Code.  As  said  in 
the  case  last  cited :  Courts  which  have  In- 
herent power  to  discipline  lawyers  are  con- 
fined In  its  exercise  to  such  acta  exhibiting 
turpitude,  or  loss  of  that  good  character  which 
was  essential  to  admission  in  the  first  In- 
stance, and,  when  misconduct  is  made  by 
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statute  ground  for  remoral  from  office  for 
transgression  as  a  Judicial  officer,  the  same, 
In  tbe  absence  of  expressions  to  the  contrary, 
must  be  deemed  exclusive.  Conceding  want 
of  Jurisdiction  on  the  part  of  tbe  Justice  to 
make  the  order  complained  of.  the  question 
88  to  the  power  of  petitioner  to  invoke  the 
writ  of  certiorari  for  Its  annulment  then 
presents  itself.  Section  1069,  Code  Civ.  Proc, 
with  reference  to  the  writ  of  certiorari,  pro- 
vides: The  application  must  be  made  upon 
a  verified  petition  of  tbe  party  ben^dally 
Interested.  Is  the  petitioner  herein  shown 
to  be  aoch.  party?  That  part  of  the  order 
complained  of,  purporting  to  strike  the  name 
of  French  from  the  file,  could  in  no  wise 
prejudice  petitioner.  Tbe  answer,  being  the 
only  instrnment  which  could  be  affected  by 
the  order,  was  an  oral  one  requiring  no  sig- 
nature by  an  attorney,  and,  eliminating  his 
name  therefrom,  it  still  remains  as  a  com- 
plete answer  to  tbe  complaint,  and  the  cause 
WRB  as  much  at  issue  as  If  French's  name 
appeared  as  attorney.  Aside  from  the  fact 
that  the  order  of  a  Justice  of  tbe  peace 
disbarring  an  attorney  Is  so  obviously  with- 
out authority,  so  foreign  to  any  Jurisdiction 
or  power  reposed  in  a  Justice  of  tbe  peace. 
Its  void  character  Is  made  apparent  npon  Its 
face,  and  for  that  reason  could  scarcely  be 
said  to  work  Injury  or  affect  the  rights  of 
any  one.  Petitioner  does  not  show  how  such 
order  could  affect  his  substantial  rights,  or 
any  Judgment  which  might  be  rendered  in 
the  action.  That  petitioner  has  the  right  to 
be  represented  by  counsel  does  not  Imply 
that  he  has  the  right  to  be  r^reseoted  by 
any  particular  person.  The  attempt  at  dis- 
barring French  could  only  aflTect  petitioner 
In  that,  while  the  Justice  of  tbe  peace  per- 
sisted In  his  effort  to  prevent  French  from 
practicing  law  before  him,  he  could  not  have 
the  benefit  of  French's  services.  It  may  be 
that  French  does  not  care  to  Interest  himself 
further  In  petitioner's  defense,  or,  perchance, 
the  plaintiff  In  the  action  may  discontinue 
tbe  same  before  trial,  and  tbe  services  of  an 
attorney  will  no  longer  be  required.  In  ei- 
ther of  which  events,  the  order  could  not 
remotely  affect  petitioner.  Upon  the  other 
hand.  If  this  order  In  any  wise  affects  a 
Judgment  tbereafter  rendered  against  peti- 
tioner In  the  action,  be  possesses  the  right 
under  section  974,  Code  Civ.  Proc,  to  appeal 
upon  questions  of  law,  and  by  section  9»0 
the  superior  court,  upon  such  appeal,  may 
review  all  orders  affecting  the  Judgment  ap- 
pealed from.  Certiorari  will  not  lie  when 
the  matter  complained  of  can  be  corrected 
on  appeal.  Stoddard  v.  Superior  Court,  108 
Cal.  803,  41  Pac.  278;  Southern  Cal.  Ry.  Co. 
V.  Superior  Court,  127  Cal.  422,  69  Pac.  789. 

While  it  appears  from  what  is  here  said 
tbat,  In  the  opinion  of  this  court,  the  su- 
perior court  erred  In  its  Judgment  vacating 
the  order,  yet  it  Is  apparent  that  tbe  order 
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thus  vacated  has  no  efficacy  and  is  a  nullity, 
void  upon  its  face,  and  an  order  of  the  court 
vacating  an  order  of  such  character,  even  if 
erroneous,  could  not  prejudice  the  rights  of 
any  one.  Section  475,  Code  Civ.  Proc.,  char- 
ges an  appellate  court  in  every  stage  of  the 
action  to  disregard  any  error  which,  in  the 
opinion  of  the  court,  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  that  no 
Judgment  shall  be  reversed  by  reason  of  any 
error  unless  it  shall  appear  from  the  record 
that  such  error  was  prejudicial,  and  that  th» 
party  complaining  or  appealing  sustained 
and  suffered  substantial  Injury.  Prejudicial 
error  not  being  apparent,  an  order  wUl  be 
entered  affirming  the  Judgment 
Judgment  affirmed. 

We  concur :  SHAW,  J.;  TAGGART,  J, 

(U  Oti.  A.  «S) 

KNOTT  T.  PATNOTT.    (Qv.  683.) 
(Court  of  Appeal,  Second  District,  California. 

Sept  80,  1909.) 
Appkai.  and  Ebbob  a  987*)— FiUDUfos— Con- 

0X.UaXVENB8l. 

Tbe  court  will  not  on  appeal  consider  ques- 
tions only  involving  tbe  weight  and  effect  of 
testimony. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  If  8888-3896;  Dec  Dig.  i 
0S7.*J 

Appeal  from  Superior  Gonrt  Kings  Coun- 
ty; Jolin  G.  Covert,  Judg& 

Action  Ta^  B.  V.  Enott  against  A.  F.  Fatr 
nott  From  a  Judgment  for  defendant  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

H.  B.  McClure  and  J.  L.  C  Irwin,  for  ap- 
pellant M.  L.  Short,  John  F.  Pryor,  and 
D.  Im  Phillips,  for  respondent 

ALLEN,  P.  J.  The  plaintiff  in  bis  com- 
plaint set  out  the  purchase  by  him  of  a  mo- 
tor car  from  defendant  at  an  agreed  price 
of  $730;  tbat  plaintiff  was  induced  to  make 
such  purchase  and  pay  said  sum  by  reason 
of  the  representations  of  the  defendant  that 
the  car  was  in  every  respect  in  flrst-class 
condition,  suitable  for  use,  and  had  been 
tested  by  defendant  and  found  satlBfactory 
and  In  good  condition;  that  plaintiff  was  un- 
skilled In  the  mechanism  of  such  machines 
and  notified  defendant  that  he  would  rely 
upon  his  representations;  that  these  repre- 
sentations of  defendant  were  false,  and 
known  by  him  to  be  false  when  made,  and 
the  plaintiff  promptly,  upon  discovering  the 
defects  which  rendered  the  car  unsatisfats 
tory,  notified  defendant  of  his  rescission  of 
the  contract  and  demanded  the  return  of  the 
price  paid.  Defendant  by  answer  denied  all 
of  the  allegations  made  by  plaintiff  in  re- 
spect of  representations,  and,  on  the  con- 
trary, averred  tbat  the  machine  was  in  gooA 
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condition  when  sold  and  was  worth  the  sum 
received;  denied  that  the  purchase  was  bas- 
ed npon  any  belief  In  any  representations 
made  by  defendant,  bat,  on  the  contrary, 
that  plaintiff,  through  a  skilled  agent,  who 
mlDUtely  examined  the  car  before  purchase, 
purchased  the  same  npon  the  faith  of  such 
report  and  examination  of  the  agent  The 
court  finds  against  plaintiff  as  to  all  the  ma- 
terial allegations  In  his  complaint,  and  fur- 
ther that.  In  substance,  the  allegations  of 
the  answer  are  true.  Judgment  went  for 
defendant,  from  which  Judgment  and  an  or^ 
der  doiylng  a  new  trial  plaintiff  appeals. 

The  specifications  of  error  all  refer  to  the 
Insufflclency  of  the  evidence  to  support  the 
findings.  The  record  discloses  evidence 
which,  if  accepted  by  the  trial  'court,  amply 
supports  its  findings.  The  rule  that  an  ap- 
pellate court  will  not  usurp  the  functions  of 
the  trial  court  and  upon  appeal  consider 
questions  only  Involving  the  weight  and  ef- 
fect which  should  be  given  the  testimony  has 
been  declared  so  often  that  It  would  seem 
that  a  time  should  arrive  when  Its  force  and 
effect  should  be  appreciated.  The  duty  of 
tbla  court  in  considering  such  specifications 
of  error  is  dlschai^ed  when,  upon  examina- 
tion, it  finds  that  the  findings  of  the  trial 
court  hare  some  support  from  competent  evi- 
dence. 

The  Judgment  and  order  are  affirmed. 
We  concur:  SHAW,  J.;  TAGGART,  J. 


(U  Cal.  A.  450) 

RT7SSBLL  r.  BANES  et  aL 
(Court  of  AK>eal,  Third  District,  California. 
Oct  4.  1009.) 

1.  Appeai.  and  Bebob  ({  373*)— Nkckssitt 
OF  FiuNO  Apfsai.  Bond. 

As  a  new  or  alteniative  method  of  taking 
appeals  to  the  Supreme  and  District  Courts  of 
Appeal,  without  filing  appeal  bonds,  is  provided 
by  St.  1907,  p.  750,  c.  408,  an  appeal,  evident- 
ly takeu  under  the  former  exclusive  method,  is 
safficlent  under  the  alternative  method  recently 
adopted,  though  no  bond  was  filed. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  2001;  Dec,  Dig.  S  373.*] 

2.  Appeal  and  Erbob  (|  340*)— Tiue  or  Tak- 
xno  Appkal— Review  or  Evidence  to  Svp- 

TOBT  PiNDIROS  —  CONSIDERATION  Or  BiLX. 

or  BXCBFTIOMS. 

An  appeal  being  taken  within  GO  days  after 
entry  of  judgment  the  bill  of  exceptions  may 
be  considered  on  the  point  that  the  evidence 
does  not  support  the  findings  on  which  the  judg- 
ment rests. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1838;  Dec.  Dig.  {  340.*] 

8.  Evidence  (|  98*)  — Bubdbn  or  PBOor— 
Failube  to  Sustain. 

It  Is  the  duty  of  plaintiff  having  the  bur- 
den of  proof  to  establish  bis  case  by  satisfactory 
proof,  and,  until  he  has  done  so,  defendants 
need  not  nn\y  or  cross-examine  witnesses  whose 
testimony  has  little  tendency  to  sustain  the 
complaint. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  122;  Dec  Dig.  {  98.*] 


4.  Landiabd  and  Txhaht  (I  80^*)— AaaioN- 
UENT  or  Lease— SumciENCT  or  Evidence. 
Evidence  held  to  show  that  defendaots 
went  on  premises  to  manage  the  same  for  a 
survivor  of  a  firm  leasing  the  same  from  plain- 
tiff, and  tiiat  there  waa  no  sale,  transfer,  or 
assignment  of  the  lease  on  which  the  suit  was 
based,  so  that  the  relation  of  landlord  and 
tenant  between  the  parties  to  the  suit  was  not 
shown. 

[Ed.  Note^For  other  cases,  see  I^andlord 
a^  Tenant,  Gent  Dig.  i  231;  Dec  Dig.  1 

6.  Contbaotb  (S  187*)— Thibd  Pebsonb  Bu- 

PLOTED  to  HANAOB  PBEUISEa— LIABILITT 
TO  LE880B. 

The  employment  of  third  persons  by  a 
lessee  to  manage  leased  premises  is  obvioosly 
a  contract  between  the  parties  for  their  own 
benefit,  and  for  that  of  no  other  person,  and 
so  cannot  be  enforced  by  lessor  against  such 
persons  under  Civ.  Code,  f  1559,  as  a  contract 
made  expressly  for  his  benefit 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  802,  808;  Dec.  Dig.  I  187.*] 

6.  Lahdiajbd  and  Tenant  (i  64*)  —  Thibd 
Pebsons  Euploted  to  Mahaoi  Pkeuiseb 
— LiABiLirr  to  Lessob. 

Payment  of  rent  hy  persons  employed  to 
manage  premises  for  a  lessee  did  not  create  an 
estoppel  against  them  In  favor  of  lessor  suing 
them  on  the  lease:  that  being  only  what  they 
agreed  to  do  under  their  arrangement  witn 
lessee  Irrespective  of  the  lease. 

[Ed.  Note.->For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  171,  177,  178;  Dec  Dig. 
i  64.*1 

Appeal  from  Superior  Court;  Hmdoclno 
County ;  M.  S.  Sayre,  Judge. 

Action  by  C.  E.  Russell  against  James  A. 
BanhB  and  another.  From  a  Judgment  for 
defendanta,  plaintiff  appeals.  Affirmed. 

J.  W.  Preston,  for  appelant  Robot  Dun- 
can, for  reapondenta. 

HART,  J.  The  complaint  alleges  that  the 
defendants  are  indebted  to  the  plalDtUF  in 
the  sum  of  |873  under  the  terms  of  a  certain 
lease  executed  by  aald  plaintiff  to  one  N.  J. 
Waymlre,  and  prays  for  Judgment  for  that 
sum.  The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  Judgment  against  the  plain- 
tiff and  In  favor  of  the  defendants  for  costB 
was  rendered  and  caused  to  be  entered  by 
the  court  The  plaintiff  appeals  from  said 
judgment  on  a  bill  of  exceptions. 

Respondents  first  object  to  the  considera- 
tion of  this  appeal  upon  the  alleged  ground 
that  Jurisdiction  to  do  so  liaB  not  been  con- 
ferred because  of  the  failure  of  the  appel- 
lant to  file  an  undertaking  on  appeal,  citing 
sections  940  and  953  of  the  Code  of  Civil 
Procedure  and  the  case  of  Pacific  Mutual 
Life  Ins.  Co.  7.  Edgar,  132  Cal.  197,  64  Pac. 
260 ;  but,  since  the  decision  in  the  case  cited, 
the  Legislature  of  1007  (St  1907.  p.  7S0,  c. 
408)  has  provided  a  new  method  of  taking 
appeals  to  the  Supreme  and  District  Courts 
of  Appeal,  and  thereunder  It  is  not  neces- 
sary, as  under  the  <^d  method,  In  order  to 
perfect  such  appeals,  to  file  an  undertaking 
guaranteeing  the  payment  by  the  appellant 
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of  all  damages  and  coBta  which  may  be 
awarded  against  him  on  tbe  appeal,  or  In 
lieu  thereof  to  deposit  with  the  clerk  the  sum 
required  by  the  statute.  And,  in  Mitchell  r. 
Oal.  &  O.  S.  S.  Co.,  154  Cal.  731,  99  Pac.  202; 
our  Supreme  Court,  dealing  with  the  new  or 
alternative  method  of  taking  appeals,  says 
that,  while  the  later  act  did  not  repeal  the 
old  method  by  which  the  filing  of  a  bond  for 
costs  Is  required,  It  Is  sufficient  if  an  appeal 
Is  perfected  under  either  method,  "and 
hmce,"  quoting  from  the  syllabi,  "though  a 
party  did  not  file  a  sufficient  undertaking 
for  costs,  as  required  by  the  old  method,  but 
filed  his  notice  of  appeal  which  was  sufficient 
under  the  new  method,  the  appellate  court 
obtained  Jurlsdictioa,  though  the  party  In- 
tended to  pursue  the  old  method."  Here  the 
appellant  has,  evidently,  so  far  as  the  form 
of  the  record  is  concerned,  taken  his  appeal 
under  the  former  exclusive  method,  and,  al- 
though no  appeal  bond  was  filed,  this  is  suf- 
ficient under  the  alternative  method  recently 
adopted  by  the  Legislature,  according  to  the 
ruling  In  the  case  referred  to. 

There  are  some  other  technical  objections 
to  a  review  of  the  bill  of  exceptions ;  but 
they  are  not  of  sufficient  importance  to  re- 
quire special  notice.  It  may,  however,  be 
remarked  that  the  appeal  here  was  taken 
within  60  days  after  the  entry  of  the  Judg- 
ment, and  therefore  the  bill  of  exceptions 
may  be  considered  on  review  of  the  point 
that  the  evidence  does  not  support  the  find- 
ings upon  which  said  judgment  rests.  It 
appears  from  the  record  that  on  the  3d  day 
of  October,  1905,  the  plaintiff  leased,  by  an 
Instrument  in  writing,  a  certain  dairy  ranch, 
situated  in  Mendocino  county,  and  the  ma- 
chinery thereon  for  conducting  the  dairy 
business,  together  with  a  number  of  mllch 
cows,  to  one  N.  J.  Waymire,  for  the  term  of 
one  year,  with  a  stipulation  on  the  part  of 
the  plaintiff  that  at  the  expiration  of  said 
term  he  would  renew  aald  lease  for  the  fur- 
ther term  of  four  years.  It  was  also  stipu- 
lated In  said  lease  that  "this  lease  shall  not 
be  sold  or  transferred  to  any  other  party 
during  the  term  of  it  without  the  written 
consent  of  the  party  of  the  first  part"— that 
Is,  the  plaintiff.  The  complaint  alleges,  and 
the  evidence  shows,  and  the  court  finds,  that, 
notwithstanding  the  fact  that  the  written 
lease  Indicated  that  said  N.  3.  Waymire  was 
the  sole  lessee,  "the  truth  and  fact  was  that 
the  said  lease  was  taken  by  and  on  b^alf  of 
a  copartnership  which  then  and  there  exist- 
ed between  the  said  N.  J.  Waymire  and  her 
son,  G.  O.  Waymire."  Mrs.  Waymire  and 
her  son,  O.  G.  Waymire,  entered  into  the  pos- 
session of  said  dairy  ranch  and  the  stock,  etc.. 
under  said  lease;  bnt  on  the  19th  day  of 
February,  1906 — approximately  eight  months 
prior  to  the  expiration  of  the  t^m  fixed  by 
•aid  lease— Mrs.  Waymire  died,  and,  as  the 
cnnplalnt  alleges,  "leaving  as  her  S(He  >nr^ 
TlTlns  partner  In  the  said  lease  the  abore- 


)  named  O.  O.  Waymire,  h«r  son.**  The  com- 
plaint continues  as  follows:    "That  on  or 
about  the  said  1st  day  of  Mardi,  1900,  and 
after  the  death  of  the  said  N.  J.  Waymire  as 
aforesaid,  the  said  Q.  O.  Waymire,  surviv- 
ing partner  as  aforesaid,  acting  in  liquida- 
tion of  the  affairs  of  said  copartnership,  did 
sell,  assign,  transfer,  and  convey  unto  the 
defendants,  James  A.  Banks  and  Thomas  N. 
Hale,  the  unexpired  portion  of  the  said  lease 
so  made  and  executed  as  aforesaid.  That 
pursuant  to  said  sale  and  transfer  so  made 
as  aforesaid,  the  said  defendants,  James  A. 
Banks  and  Thomas  N.  Hale,  entered  into  the 
possession  of  the  said  ranch,  together  with 
the  stock'  thereon,  and  did  use  and  enjoy  the 
same  for  the  greater  part  of  the  unexpired 
term  of  said  lease,  to  wit,  from  Mardh  1, 
1906,  to  the  4th  day  of  Septonber,  1906,  at 
which  time  the  said  defendants  abandoned 
the  said  property  and  taking  therefrom  a 
large  number  of  cattle  and  other  personal 
property.    That  the  plaintiff  accepted  the 
said  defendants  and  each  of  them  as  tenants 
of  said  property  under  and  by  virtue  of  tlie 
said  lease  so  made  as  aforesaid."  The  com- 
plaint is  unverified,  and  the  answer  denies 
generally  each  and  every  allegation  In  said 
complaint    The  court  found  from  the  evl- 
:  dence:   That  said  G.  C  Waymire,  as  snrvlv- 
;  Ing  partus  of  N.  J.  Waymire,  deceased,  and 
I  In  the  liquidation  of  the  affairs  of  said  co- 
'  partnership,  did  not  "sell,  assign,  transfer, 
1  and  convey"  to  the  defendants  the  unexpired 
!  portion  of  said  lease ;  that  said  defendants 
'  did  not,  pursuant  to  said  alleged  sale  and 
transfer,  enter  Into  the  possession  of  the 
I  said  ranch,  together  with  the  stock  thereon ; 
i  that  said  defendants  did  not  "use  and  en- 
!  joy  the  same  for  the  greater  part  of  the  un- 
!  expired  term  of  said  lease ;  that  they  did 
I  not  on  the  4th  day  of  September,  1906,  aban- 
I  don  said  property  or  take  from  said  randi 
a  large  number  of  cattle  and  other  personal 
property" ;  that  "It  is  not  true  that  the  plain- 
tiff accepted  the  said  defendants  or  either 
I  of  them  as  tenants  of  said  property  under 
and  by  virtue  of  said  lease  or  otherwise  or 
at  all." 

The  principal  contention  upon  the  part  of 
the  appelant  is  that  the  respondents  took 
possession  of  the  demised  premises  under  the 
lease  executed  to  Mrs.  Waymire  and  attorn- 
ed to  the  appellant  for  a  portion  of  the  un- 
expired term ;  that,  the  clause  in  the  lease 
Interdicting  the  assignment  of  said  lease 
without  the  consent  of  the  lessor  t>elng  alone 
for  the  benefit  of  the  latter,  he  could  waive 
that  riglit  or  benefit,  and,  having  done  so, 
an  assignment  of  the  lease  took  place  by  op- 
eration of  law.  There  are  some  other  sug- 
gestions offered  by  counsel  with  r^ard  to 
the  legal  effect  of  the  allied  transfer  of  the 
possession  of  the  demised  premises  to  the  de- 
fendants; but  these  will  not  require  special 
notice.  The  position  of  the  respondrats  Is 
tiiat  ttacgr  were  mer^  empl<ved  by  O.  Ow 
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Waymlre  to  take  charse  of  the  ranch  and 
the  bmrineas  connected  therewith  and  manage 
tba  ume  for  him. 

Tims  It  will  be  obwrved  that  tlie  W1I7 
proposition  InTolTed  In  this  controreniy  Is: 
What  Is  tbB  legal  effect  of  the  Iransacttoii, 
as  dlsdoeed  1^  the  erldenee,  between  O.  .0. 
WsTmlre  and  the  reapondnits  with  respect 
to  the  property  to  whidb  the  lease  relates) 
And  therefore  the  sole  qnestlon  submitted 
liera  Is:  Are  tbe  findings  the  court  below 
jnstlfled  by  the  ertdenee?  We  may  say,  In 
fbe  outset,  that  we  beHere  the  flndtngs  are 
sufllclently  supported,  although  It  may  be  ad- 
mitted that  the  evidence  submitted  by  both 
the  plaintiff  and  the  defttndants,  as  present* 
ed  in  the  record  before  us,  does  not  appear 
to  be  my  clear  or  altt^tethw  satisfactory 
upon  the  question  of  what  was  in  reality 
the  legal  nature  of  the  transaction  between 
O.  O.  Waymlre  and  the  respondttits ;  but  the 
burden  was  upon  Che  idalntUf  to  prove  the 
material  allegations  of  his  complain^  and 
this,  according  to  the  courts  findings,  he 
fbUed  to  do  to  the  satisfaction  Of  the  trial 
Court,  and  we  cannot  now  say  that  the 
fudge's  concluBiona  from  the  evidence  are, 
as  a  matter  of  law,  unsnpported  by  the 
proofs.  He  had  the  witnesses  before  blm, 
beaid  and  saw  tbem  testify,  and  was,  of 
course,  in  a  mtKb  bet^  position  to  weigh 
the  testimony  than  a  reviewing  court. 

oaie  plalntiflE  testified  that  in  tlie  montii 
of  March,  1906,  after  the  death  of  Mrs.  Way- 
mire^  he  went  to  the  ranch  and  found  the 
defendant  Banks  I9  charge  of  the  place.  The 
latter  was  ilvlng  on  the  ranch  with  his  tarn- 
Sly.  Banks  said  to  the  witness  on  that  occa- 
sion tiut  be  (Banks)  liad  made  arrangements 
with  Waymlre  to  pay  the  rent  and  for  six 
dead  carcasses.  "I  found  him  [Banks]  there 
In  possessi(»u**  plaintiff  contlnned,  "and  as 
long  as  he  was  there,  and  I  received  my 
rent,  that  was  all  I  wanted."  He  said  that 
be  had  recelTed  certain  sums  paid  as  rent 
nndar  tlie  lease  after  the  death  of  Mrs.  Way- 
mlre and  after  Banks  and  Hale  "wrait  into 
posseasitm  of  the  place.**  These  sums,  be 
dedared,  were  d^Knlted  to  his  credit  with 
tiw  Zrrlne  ft  Huir  Company's  store;  In  coo.- 
nectton  witSi  this  statement  of  the  witness, 
it  was  admitted  by  counsel  for  the  defend- 
ants that  the  snm  of  fl78  was  left  at  said 
store  for  the  idaintifl  by  the  defendants; 
but  it  waa  not  admitted  that  said  sum  was 
BO  deposited  as  rent  due  from  the  d^iendants 
under  the  terms  of  the  leasei  Plaintiff  fur- 
ther  testtfled  that  the  defendanta  left  a  ieg 
of  battxx  with  Irvine  &  Mulr  to  be  ax^led 
as  payment  on  the  rent 

O.  0>  Waymlre  testUed-  as  a  witness  for 
tlie  plaintiff;  but  his  testlmcmy  throws  no 
11|^  whatever  upon  the  nature  at  the  ar- 
rangement between  himsdf  and  the  respond- 
ents rdative  to  the  leased  property.  He  said 
that  shortly  after  his  mother's  death,  he 
left  the  "RussOll  randti"  (meaning  the  de- 
mised premises),  and  tliat  be  did  not  there- 


after return  to  said  ranch  to  remain  per* 
manenCly.  *^E  never  took  possession,  of  It 
any  more^"  he  continued.  "Mr.  Banks  moved 
on  tiie  places  and  Mr.  Hale  was  to  help  him. 
It  was  my  understanding  that  Banks  and 
Hale  were  Jointly  to  take  charge  of  the  prop- 
erty. *  *  *  I  do  not  know  vho  got  the 
buttCT  {woduced  by  the  dairy  cows.  It  was 
sold  around  there.  After  the  death  of  my 
mother  I  do  not  know  who  sold  the  butter. 
I  wasn't  th^e.  I  never  made  any  effort  to 
retake  possession  of  the  place.  After  Banks 
and  Hale  moved  away  In  S^tember,  I  was 
first  at  Wlllits.  I  sent  Mr.  Bnssdl  word 
and  then  moved  to  Lake  county^  ■  *  *  I 
never  had  anything  to  do  with  the  pbice  aft- 
es  the  1st  day  of  March,  except  that  I  was 
upon  it  a  few  times." 

A  witness  testified  that  be  worked  fbr 
the  respondents  in  the  year  '  1806  on  the 
"Russell  ranch,"  and  that  during  that  time 
he  had  a  talk  with  Banks  concerning  the 
terms  upon  which  the  latter  was  holding  the 
property,  that  Banks  then  said  that  "he  was 
to  give  $12  per  head  for  cows  and  $10  per 
head  for  heifers,  and  that  It  wc^ild  amount 
to  about  $100  per  month.  He  said  he  was 
to  keep  it  [the  property]  the  rest  of  the  time 
after  Waymlre  had  quit  It" 

Hie  pWntlff  introduced  the  depoaitimi  of 
the  dtfmdant  Banks,  whose  testimony  was. 
In  part  as  follows :  "The  trade  that  I  made 
with  C^ere  was  tb&t  we  were  to  take  the 
place  and  run  It  for  him,  and  we  wen  to 
have  the  proceeds  of  the  place  over  and 
above  certain  r«its  vre  were  to  pay.  I  do  not 
remember  how  much  money  we  were  to  pay 
RuBselL  We  wore  to  make  such  payments 
as  Gleve  Waymlre  told  us  to  make.  We 
wwe  to  pay  the  payments  called  for  in  the 
lease.  Tbey  (the  Waymlres)  were  to  make 
the  o3A  stock  good.  There  were  no  wages 
set  at  all.  We  were  to  take  the  place  and 
run  It  and  pay  the  rent  and  have  the  pro- 
ceeds of  the  place;  *  *  *  We  did  not 
stay  on  the  place  until  the  lease  expired. 
We  paid  the  rent  until  Cleve  Waymlre  said 
we  had  paid  more  than  was  coming  to  Bns- 
sdl  because  the  cows  were  not  on  tiie  place 
that  should  have  been  tiiera  We  paid  the 
rent  until  Cleve  Waymlre  told  us  not  to,  but 
I  cannot  tell  how  much  we  paid.  We  dldnt 
count  the  cattle  on  the  place.  We  counted 
what  milch  cows  we  milked.  There  were 
about  65,  and  part  of  these  were  h^ers. 
Cleve  Waymlre  was  at  Willlte  when  I  left 
the  place.  I  told  him  I  waa  going  to  leave 
and  for  him  to  notify  Russell,  and  he  did. 
I  tocdc  the  butter  we  sold  off  the  place  and 
took  the  48  head  of  calves.  There  were  no 
powers  <tf  attorney  or  other  writings  betwem 
me  and  01  eve  Waymlre  or  Bd  Waymlre. 
There  was  to  have  beea  Ihon^,  wbKi  he 
was  appointed  administrator,  but  tiiey  never 
was  a.vpoSsaeA  administrator.*' 

Tbe  witness  Clatk,  for  the  plaintiff,  testi- 
fied, no  objection  having  been  offered  to  hhi 
testimony,  that  Wkymlre  steted  to  him  ttiat 
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he  (Waymlre)  had  "rented  the  place  to  Banks 
and  Hale,  and  he  also  said  he  was  going  to 
make  Rnss^l  beliere  that  Banks  and  Hale 
were  nmnlng  the  place  for  him  (O.  O.  Wajr- 
mlie)." 

^e  ton&Ang  represoita  the  substance  ot 
Hie  Important  testimony  brought  oat  by  the 
plaintiff.  The  cross-examination  of  plaintiff 
elldted  the  fact  that,  after  the  death  of 
Mrs.  Waymlre,  he  procured  the  public  admin- 
istrator of  Mendodno  county  to  petition  for 
and  secure  letters  of  admlntotratlon  upon 
her  estate.  Plaintiff  was  uked  If  he  did  not 
present  a  claim  against  said  estate  which 
contained  the  same  Items  as  those  upon  which 
this  action  was  brought,  and  he  replied  in 
fha  afflrmatlve,  saying  that  the  said  claim 
"was  actually  the  same  as  my  bUl  of  par^ 
tlculars  famished  In  this  case."  The  claim 
as  presented  against  the  estate  was  received 
In  evldenoe^  and  It  shows  that  it  wu  ap- 
proved by  the  administrator  of  the  estate 
and  allowed  and  approved  by  the  Judge  of 
the  superior  court  on  the  18th  day  of  April, 
1907.  The  present  action  was  began  on  the 
ISth  day  of  March,  1908t  almost  a  year  after 
the  administrator  and  the  judge  had  ap- 
proved said  dalm.  Why  the  claim  waa  not 
paid  by  the  adminl8trBt(H>  does  not  appear. 
The  plaintiff  also  admitted,  upon  crosa-exam- 
Inatlon,  that,  at  hla  Instigation,  the  adminis- 
trator of  Mrs.  Waymlre's  estate  brought  an 
action  long  prior  to  the  Institution  of  the 
present  action  against  the  defendants  here 
to  recovw  a  certain  number  of  head  of  calves 
which,  said  d^ndants  were  alleged  to  have 
taken  with  them  when  th^  left  the  demised 
premises  In  September,  1908. 

Tor  the  defendants,  one  Hotskln  testified 
that  be  was  preset  at  the  trial  of  said  last- 
mmtloned  case  and  heard  the  plaintiff  here 
therein  testify  that  he  had  found  Banks  and 
Hale  on  his  property,  but  that  he  "had  never 
had  any  dealings  with  them  at  all." 

It  will  be  noticed  from  the  evidence,  as 
we  have  briefly  presented  It  here,  that  the 
only  witness  whose  testimony  reflects,  in 
any  degree,  any  light  upon  the  nature  of  the 
arrangement  between  Q.  0.  Waymlre  and  the 
respondents  concerning  the  demised  premises, 
is  the  defendant  Banks.  He  stated  that  he 
and  Hale  were  to  manage  the  place  and  busi- 
ness for  Waymlre,  for  which  services  they 
were  to  receive  such  portion  of  the  Income 
from  said  business  as  might  be  In  excess  of 
the  sum  necessary  to  pay  certain  rents,  and 
that  they  were  to  pay  such  rents  only  as 
G.  C.  Waymlre  directed  them  to  do.  Banks 
said  that  he  was  familiar  with  the  provision 
in  the  written  lease  prohibiting  the  transfer 
or  sale  of  the  same  by  the  lessee  without  the 
consent  of  the  lessor,  and  that,  when  he  and 
Hale  took  charge  of  the  premises  for  Way- 
mlre, they  were  fully  aware  of  the  fact 
that  Waymlre  could  not,  without  plaintiff's 
assent,  transfer  or  assign  to  them  said  lease. 
The  respondents,  he  said,  continued  to  pay 
the  rent,  leaving  the  same  with  Irvine  & 


Mufr  for  the  plaintiff,  until  Waymlre  direct- 
ed them  to  cease  making  further  payments 
for  that  purpose. 

Waymlre,  while  on  the  witness  stand,  said 
nothing  from  which  the  conditions  upon 
which  Banks  and  Hale  assumed  control  of 
the  prraiises  could  definitely  be  Inferred. 
His  statement  that  his  understanding  was 
that  the  respondents  "were  jointly  to  take 
charge  of  the  property"  furnishes  no  definite 
Information  whether  they  were  to  do  so  un- 
der the  lease  or  merely  as  agents  of  himself. 
It*  may,  indeed,  w^l  be  considered  a  signifi- 
cant fact  that  G.  0.  Waymlre.  the  only  oth- 
er person  than  Banks  and  Hale  who  could 
have  thrown  any  Ilg^t  upon  the  nature  of 
the  arrangement  between  himself  and  tiie 
defendants  with  regard  to  the  control  or 
management  of  the  property  by  the  latter, 
was  not  asked  a  single  question,  so  far  as 
the  record  shows,  which  would  lead  to  an 
explanation  of  the  transaction,  althoagA  call- 
ed as  a  witness  by  the  plalndfl.  If  he  was 
questioned  upoh  the  proposition,  he  made  nA 
satlsfiictory  explanation  of  the  transaction, 
for  about  an  that  we  find  from  the  record 
that  be  did  say  upon  the  subject  was,  "It 
was  my  understanding  that  Banks  and  Hale 
were  Jointly  to  take  charge  of  the  prop- 
erty." Waymlre,  above  all  other  persons,  ex- 
cept the  respondents,  ought  to  have  been  able 
to  give  In  the  most  definite  manner  the  terms 
and  conditions  upon  whldi  he  permitted 
Banks  and  Hale  to  assume  charge  of  the 
pn^ierty,  and  yet,  as  suggested,  he  was  ap- 
parently not  questioned  -very  closely  upon 
the  pn^Kwltlon,  or,  If  he  was,  he  was  not 
compelled,  as  we  tiiluk  he  could  have  been, 
to  make  satisfactory  answers.  It  la  true 
that  he  was  asked  no  questions  on  cross- 
examination;  but,  having  testified  to  noth- 
ing on  direct  raamlnatlon  seriously  militat- 
ing against  the  position  of  the  respondmta 
upon  the  Issae  before  the  court,  there  was 
no  neceralty  for  a  cross-examination.  It 
was  the  duty  of  plaintiff,  as  before  stated,  to 
establish  the  claims  of  his  complaint  by 
satisfactory  proof,  and,  until  he'  had  made 
out  a  satisfactory  case,  there  was  no  duty 
resting  upon  the  defendants  to  reply  or  to 
cross-examine  witnesses  whose  testimony 
bad  little  tendency  to  sustain  the  averments 
of  the  complaint  We  refer-  to  this  cir- 
cumstance as  illustrating  the  unsatisfacto- 
ry showing  made  by  plaintiff  and  In  ex- 
planation of  how  the  trial  court,  in  weigh- 
ing the  testimony,  could  have  Justly  reject- 
ed the  contention  of  the  plaintiff  that  Way- 
mlre had  sold  or  transferred  the  lease  to 
the  respondents,  and  that  they  attorned  to 
him  according  to  the  terms  of  the  Instru- 
ment. The  truth  is  that  the  plaintiff,  up 
to  the  time  of  the  institution  of  this  action 
so  far  as  we  are  advised  by  the  record,  did 
not  treat  or  recognize  in  any  manner  the 
respondents  as  his  tenants  or  as  the  succes- 
sors in  Interest  of  Waymlre  under  the  terms 
of  the  leas&   He  encouraged  the  bringing  of 
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an  action  by  tbe  administrator  of  the  es- 
tate of  Mrs.  Waymire  against  the  respond- 
ents to  recover  certain  stock  which  they  took 
from  the  premises,  dalmlog  that  said  stock 
was  still  the  property  of  the  Waymlres.  Not 
only  did  he  canse  that  action  to  be  brought, 
bnt  be  testified  therein  that  he  never  bad 
had  any  dealings  with  the  respondents,  mean- 
ing, no  doubt,  that  be  did  not  place  them 
In  charge  of  the  premises,  nor  recognize 
them  as  tenants  after  they  assomed  charge. 
Furthermore,  he  admitted  that  the  Items  con- 
tained In  the  very  account  upon  which  he 
undertakes  to  sustain  this  action  were  in- 
cluded in  a  claim  he  filed  in  and  against 
the  estate  of  Mrs.  Waymlre,  thus  showing 
ttiat  ap  to  that  time  he  had  not  recognized 
or  accepted  the  respondents  as  the  tenants 
under  the  lease  to  the  Waymlres.  The  re- 
spondents always  paid  the  rent  to  Irvine  & 
Mnir,  as  directed  by  O.  C.  Waymlre,  and 
never  had  any  personal  dealings  with  the 
plaintiff  daring  the  time  they  were  os  the 
premises,  and  ceased  paying  teat  when  di- 
rected so  to  do  by  Waymlre.  The  last  nam- 
ed testified  that  when  the  respondents  left 
the  premises  he  notified  tbe  plaintiff  of  tbe 
fact 

We  can  perceive  no  reason  for  doubting 
tiiat  the  evidence  jostlfles  the  court's  con- 
clusion that  Banks*  statement  to  tbe  effect 
that  tbe  respondrats  wfut  npon  the  premises 
to  manage  the  same  for  Q,  G.  Waymlre,  and 
that  there  was  no  sale,  transfer,  or  assign- 
ment of  tlw  lease  to  them,  is  tnie>.  Th^ 
being  so,  tbe  relation  landlord  and  ten- 
ants betwera  the  plaintiff  and  the  respond- 
ents is  not  shown,  and  this  acti<Hi  cannot 
therefore  be  maintained. 

We  do  not  deem  it  necessary,  In  view  at 
the  concInBion  we  have  reached  as  to  the 
findings,  to  examine  here  tbe  cases  cited  by 
tbe  appellant  In  support  of  what  hfe  sobmlts 
to  be  tbe  law  andicable  to  tbe  facts  as  he 
understands  them  to  be  established  by  tbe 
evl^c&  We  have  no  fault  to  find  with 
the  1^1  principles  which  he  undntakes  to 
invoke  ber&  His  difficult,  as  we  have  ae&n, 
lies  In  wliat  we  deem  to  be  a  misconception 
of  the  ^ect  of  the  evidence^  His  final 
pn^msition  that,  if  there  was  not  an  as- 
slgnment  ot  the  lease  under  any  view  of  the 
evidence,  the  contract  betwem  Waymlre  and 
the  respondents  was  nevertheless  made  ex- 
pressly for  his  benefit  and  tiiat  tSier^ore, 
tmder  tbe  terms  of  sectlim  1558  of  the  Civil 
Oode,  He  is  entitled  to  enforce  it,  cannot, 
under  the  findings,  be  maintained,  for  U. 
as  the  court  found,  upon  sufficient  evidence, 
we  think,  that  there  was  nothing  more  than 
an  employment  of  the  respondents  by  Way- 
mlre, then,  obviously,  the  contract  thiu  made 
between  the  parties  was  for  their  own  bene- 
fit and  for  that  of  no  other  person. 

There  is  no  showing  that  tbe  d^endants 
ever  told  or  In  any  way  ever  represented  or 


held  out  to  the  plaintiff  that  they  wwe  In 
possesBton  of  the  property  under  the  lease, 
nor  did  they  mislead  him  to  bis  Injury.  As 
Is  said  in  Canale  v.  Copello,  137  Cal.  25.  69 
Pac.  699,  "that  tbe  defendants  paid  rent"  did 
not  create  an  estoppel  against  them.  If 
they  paid  r^t  while  occupying  tbe  premises, 
they  only  did  what  they  agreed  to  do  under 
their  arrangement  with  O.  C.  Waymlre  and 
irrespective  of  the  lease.  See:  Fisher  v. 
Slattery,  7B  Cal.  825,  17  Pac.  235;  Canale  v. 
Copello,  supra;  Gnstafson  v.  Stockton  & 
Tuolumne  R.  E.  Co.,  132  Cal.  619,  64  Paa 
995 ;  Brown  v.  Curtis,  128  Cal.  19S,  60  Pac. 
773. 

It  follows  from  the  foregoing  that  the 
Judgment  must  be  affirmed,  and  It  Is  so 
ordered. 

We  concur!  OHIPMAN.  P.  J.;  BURr- 
NBTT,  J. 


(U  CaL  A.  887) 
FRESH  V.  MUTDAL  LIFE  INS.  CO.  OF 
NEW  YORK.   (Civ.  508.) 

(Conrt  ot  Appeal,  Tliird  District,  CaUfomla. 
Sept.  29,  1909.   Rebearins  Denied  by 
Supreme  Court  Nov.  20, 1909.) 

1.  INBTJBANCB  (8  36*)— POWEBS  OF  iRSUBANCE 

Companies— ULTBA  Vtbeb, 

Insured  and  the  beneSciary  in  a  life  policy, 
procuring  a  loan  from  insurer  secured  by  a 
pledge  qf  the  policy,  are  estopped  from  setting 
up  that  the  act  of  the  insurer  was  ultra  vires, 
where  they  do  not  offer  to  repay  the  loan. 

[Ed.  Note.— For  other  eaaes.  see  Insurance, 
Cent.  Dig.  I  45;  Dec.  Dig.  |  36.*] 

2.  INSUBAWOI!  (!  86*)— POWEES  OF  IWSUaAMOB 

Companies— ULTBA  Vibes. 

Where  a  loan  agreement  between  insurer 
in  a  life  poIi<7  and  insured  and  the  beneficiaty 
was  fully  executed  prior  to  the  death  of  Insured, 
the  beneficiary  could  not  urge  that  the  loan 
agreement  was  nltra  vires. 

fEd.  Note.— For  other  cases,  see  Insnranee. 
Cent.  Dig.  I  45;  Dec  Dig.  8  36.*] 

3.  COBPOBATIONS    (|  461*)— Po WEBS— POWXB 

TO  Loan  Sukplus  B^nds. 

The  contract  of  a  corporation  is  legal  if 
not  expressly  prohibited,  and  it  may  loan  Its 
sarplus  fun(&  In  the  absence  of  an  express  pro- 
hibition. 

[Ed.  Note.— For  other  cases,  see  Corporatlona, 
Cent.  Dig.  {  1814 ;  Dec.  Dig.  S  461.*] 

4.  Plbdoes  (I  56*)  — Enfobcembnt— Sale— 
Statdtb. 

Civ.  Code,  I  28S9,  providiDg  that  contracts 
for  the  forfeiture  of  property  subject  to  a  lien, 
and  contracts  In  restraint  of  the  right  of  redemp- 
tion from  a  lien,  are  void,  does  not  prohibit  a 
sale  of  mortgaged  real  estate  where  Sie  sale  is 
fair  and  free  from  undue  infloence  or  fraud  and 
for  an  adequate  price ;  and  under  section  8000 
et  seq.,  relating  to  the  sale  of  pledged  chattels,  a 
pledgee  may  sell  pledged  chattels  without  right 
of  redemption,  and  the  manner  of  sale  may  be 
agreed  on  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pledges,  CeaL 
Dig.  S8  161,  181 ;  Dec.  DigTTsa*] 

5.  Pledges  (5  50*)— Right  of  Redemption. 

Civ.  Code,  g  3011,  providing  that.  Instead 
of  selling  property  pledged,  the  pledgee  may 
foreclose  the  right  of  redemption  by  a  judicial 
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ftale,  does  not  endow  pledgors  of  persoDal  prop- 
erty with  tbe  right  of  redemption,  as  is  the  case 
of  a  mortgage  of  real  estate. 

[Ed.  Note.— For  other  cases,  aee  Pledges,  Cent. 
Dif.  1 118;  Dec  Dig.  I  50.*] 

0,  Contracts  (|  153*)— Constbuctiov.  . 

The  court  must  give  effect  to  the  contract 
of  the  parties,  where  that  is  possible. 

[Ed.  Note.— For  other  cases,  see .  Contracts, 
Cent.  Dig.  {  734:  Dec.  Dig.  !  153.*] 

7.  IRSURAITCE  a  228*)— Loans  or  Policies— 
SnpuuTioNa  in  Oohtraot  —  Vaudxtt  — 
Oanchxation  of  Pouct. 

A  loan  agreement  between  Insurer  In  a  $5,- 
000  life  policy  and  insured  and  the  beneficiary, 
which  stipulated  that  the  policy  should  be 
pledged  to  secure  a  loan  of  $1,980  made  to  insure 
ed  and  the  beneficiary,  and  that,  in  tbe  event  of 
default  of  payment  of  the  loan  at  maturity,  in- 
surer  might  at  its  option,  without  notice  and 
without  demand  for  payment,  cancel  the  policy 
and  apply  the  cash  surrender  value,  stated  to 
be  $1,932.15,  to  tbe  payment  of  the  loan  and  pay 
the  balance  to  the  parties  entitled  thereto,  was 
valid,  notwithstanding  Civ.  Code(  i  28S9.  provid- 
ing that  contracts  for  the  forfeiture  of  proper- 
ty subject  to  a  lien  shall  be  void,  etc.,  and  where 
insurer,  on  the  nonpayment  of  the  loan  at  the 
time  fixed  for  the  payment,  pursuant  to  an 
aneonent  extending  tbe  time  of  payment,  can- 
celed the  policy  ana  applied  Its  men  cash  sur^ 
render  value  to  the  payment  of  the  debt,  and  of- 
fered to  pay  the  balance  to  tba  beneficiary,  tiie 
latter  conld  not  complain. 

[EJd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  9S  488,  499;  Dec.  Dig.  |  228.*] 

8.  Insdsanoi  (I  179H*)— on  Poliot— 
Contbaot  fob  Loan— "Option." 

A  loan  contract  between  an  insnrer  In  a 
life  policy  and  insured  and  the  beneficiary  for 
tbe  pledge  of  the  policy  to  secure  a  loan  msAe  to 
insured  and  the  beneficiary,  whldl  stipulates 
that  insurer  shall  loan  a  spedfied  sum,  and  that 
inaared  and  beneficiary  shall  assign  the  policy 
as  collateral,  and  that,  in  tbe  event  of  the  non- 
payment of  the  debt  at  maturity,  insurer  may, 
at  its  "option,"  cancel  the  policy,  and  apply  the 
cash  surrender  value  to  the  payment  of  uie  debt, 
evidences  a  loan  transaction,  and  not  a  sale  or 
option  to  sell;  the  word  "option"  in  the  con- 
tract meaning  that  insurer  may,  on  default,  at 
its  pleasure,  apply  the  cash  surrender  value  in 
payment  of  the  loan. 

tKd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  1 179%.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  6,  pp.  5000-5002;  vol.  8,  p.  7739.] 

9.  INSUBARCE  (i  229*)— CONIBACT  FOB  LOAN— 

NoTtCE  OF  Default. 

That  insurer  in  a  life  policy  loaning  money 
to  Insured  and  the  beneficiary,  pursuant  to  an 
agreement,  whereby  tbe  polic?  was  pledged  to 
secure  the  loan,  and  whereby  insurer,  in  case  of 
default,  could,  at  its  option,  cancel  the  policy 
without  notice  and  without  demand  for  pay- 
ment and  apply  the  cash  surrender  value  to  the 
payment  of  the  loan,  gave  notice  to  insured  of 
its  intention  to  cancel  the  policy  unless  the  loan 
was  repaid,  did  not  prejaaice  the  rights  of  the 
beneficiary,  who  did  not  receive  any  notice,  as 
Insurer  was  not  required  to  ^ve  notice  to  ei- 
ther, and  as  insnrer  might  apply  tbe  cash  sur^ 
render  value  to  the  loan  as  to  wxth  Insured  and 
the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  501;  Dec.  Dig.  8  229.*] 

10.  Irbubance  (8  888*)— Contbact  fob  Loan 
— Oancellation  of  Policy— Waivee. 

That  insurer  in  a  life  ^licy  loaning  money 
to  insured  and  the  beneficiary,  pursuant  to  an 
agreement  whereby  the  policy  was  pledged  to  se- 
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cure  It,  and  whereby  Insnrer,  In  case  of  de- 
fault, could  at  its  option  cancel  tbe  policy  and 
apply  the  cash  surrender  value  to  the  payment 
of  the  loan,  extended  by  agreement  tbe  time  for 
the  payment  of  the  debt,  did  not  thereby  waive 
its  right  to  cancel  the  policy  for  nonpayment  at 
the  maturity  of  the  d^t  as  fixed  by  tbe  new 
agreement,  as  the  new  sgzeement  operated  for 
tbe  benefit  of  Insured  and  beneficiary. 

[Ed.  Note — For  other  cases,  see  Insurance, 
Cent  Dig.  I  1026;  Dec  Dig.  |  38a*] 

11.  Instjbance  (S  179%*)  —  Contbact  fob 
Loan- Bereficiabt  ab  Subeit  fob  Loan. 

Insurer,  in  a  policy  insurinj;  tbe  life  of  the 
husband  for  the  benefit  of  tbe  wife,  made  a  loan 
to  the  husband  and  wife  as  principals,  and  took 
the  policT  as  security  under  an  agreement  stip- 
ulating that,  on  tbe  nonpayment  of  the  loan,  in- 
surer could  at  its  option  cancel  it  and  apply  Its 
cash  surrender  value  to  the  payment  of  the  loan. 
Insurer  and  the  husband  made  a  new  agreement 
extending  the  time  for  the  payment  of  the  loan. 
Held,  that  under  Civ.  Code.  Sf  2823,  2832,  2844. 
providing  that  mere  delay  on  the  part  of  a  cred- 
itor to  proceed  against  tbe  principal  does  not 
^onerate  a  guarantor,  and  one  appearing  as 
principal  may  show  that  he  is  a  surety  except  as 
against  those  who  have  acted  on  tbe  laitb  of  Us 
apparent  character,  etc.,  the  rights  of  the  wife 
were  not  prejudiced  by  the  delay,  tbongb  ^e 
was  in  fact  a  surety  only. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  179%.*] 

12.  Costs  (S  22*)— Right  to  Costs. 

Code  Oiv.  Proc  S  1022.  subd.  8,  riving 
costs  to  plaintiff  recovering  $300  or  over,  In  an 
action  for  money  damages,  and  section  102G^ 
providing  tbat  no  costs  can  be  allowed  where 
plaintiff  recovers  less  than  $.300,  forbid  costs  to 
defendant  on  a  money  demand. 

[Ed.  Noie.— For  other  cases,  see  Costs,  Gent 
Dig.  SS  47,  48;  Dec  Dig.  f 

Appeal  from  Superlw  Court,  City  and 
County  of  San  Francisco;  B.  P.  Mogan,  Judge. 

Action  by  Ida  F.  H.  Frese  against  the  Mut- 
ual Ufe  Insurance  Company  of  New  Tork. 
From  a  Judgment  for  Insufficient  relief,  plain- 
tiff appeala   Modified  and  affirmed. 

A.  E.  Nathanaon  and  O.  L.  Brown,  for  ap- 
pellant, Chickerlug  &  Qregory,  for  respond- 
ent 

CHIPMAN,  P.  J.  Action  to  recoTbr  upon 
a  life  insurance  policy.  The  complaint  alle- 
ges: That  about  August  29, 1889,  d^endant 
Issued  to  plaintiff  a  policy  of  insurance  on 
the  life  of  hertansband,  William  Frese,  agree- 
ing thereby  to  pay  to  her  $5,000  at  jhls  death ; 
tbat  the  premiums  due  thereon  were  prior 
to  his  death  fully  paid;  that  on  July  7,  1899, 
plaintllTs  said  hosbiand  borrowed  from  de- 
fendant tbe  sum  of  $1,930,  repayable  to  de- 
fendant on  August  29,  1900 ;  tbat  defendant 
required  aa  security  for  said  loan  tbe  pledge 
of  said  policy,  and  plaintiff  assented  tbere- 
to,  and  thereupon  plaintiff  and  ber  said  bus- 
band  entered  Into  an  agreement  wltb  defend- 
ant, by  wbicb  they  assigned  to  defendant 
said  policy  and  agreed  therein  to  repay  said 
sum  to  defendant  on  August  29, 1900,  and  as 
collateral  security  and  In  consideration  of 
the  amount  so  loaned  did  "assign,  transfer. 
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and  set  orer  all  their  right,  title,  and  Inter- 
est in  and  to  eald  policy.  •  •  •  togrether 
with  sU  the  moneys  which  may  become  pay- 
able nnder  the  eam^  to  the  oompany  aa  col- 
lateral security  for  the  payment  of  aald  loan 
wltii  tnterest"  The  agreement  further  pro- 
vided: **In  the  meat  of  default  of  the  pay- 
ment of  the  said  loan  on  the  date  herein 
shore  mentkmed,  the  company  la  hereby  an- 
Ihorlzed,  at  Its  optton,  without  notice  and 
wUhont  demand  for  payment,  to  cancel  said 
pdOey,  and  apply  the  customary  cash  sur^ 
render  consideration  then  allowed  by  the 
company  for  the  Burrender  for  cancellation 
of  similar  policies,  namely,  $1,932.15  to  the 
payment  of  the  said  loan  with  interest,  the 
balaace,  If  any,  to  be  payable  to  the  parties 
entitled  thereto  on  demand."  Plaintiff  fur- 
ther alleges  that  she  did  not  know  whether 
or  not  said  Indebtedness  had  ever  been  paid, 
or  whether  said  policy  had  been  canceled, 
"although  the  defendant  now  claims  to  hare 
so  canceled  It.**  On  Information,  she  aver- 
nd:  Ttiat  defendant  waived  performance  of 
said  agreement  touching  payment  of  said 
Indebtedness  at  maturity  and  its  right  to 
bmcel  Bail  policy,  and  on  September  4,  1900, 
"altered  Into  a  new  agreement  with  said 
William  Frese,  whereby,  In  caaslderatlon  of 
the  payment  him  of  ^6.S0  In  oish,  which 
sum  was  then  paid  to  tiie  defendant  eald 
loan  was  extended  by  defendant  for  one 
year  from  August  29, 1900**;  and  In  like  man- 
ner entered  Into  *%  fresh  agreement  with 
Bald  William  Frese,  upon  a  like  consldera- 
tkm  I96JI0,"  extending  payment  of  said 
Indebtedness  to  August  29,  1902.  That  at 
said  last-mentioned  date,  and  for  a  1<h^ 
time  prior  thereto,  said  William  Frese  *Va8 
slCk  In  body  and  mind  and  was  mentally 
Incompetent  to  attend  to  baslness,*'  and  that 
plaintiff  was  not  aware  that  said  Indebted- 
ness was  not  paid,  or  that  said  policy  had 
been  canceled,  until,  af^  the  death  of  her 
said  husband  (whl(di  occurred  April  8,  1903), 
and  not  until  when  she  made  proof  .of  death 
of  her  said  husband.  That  she  was  furnish- 
ed by  plaintiff  with  blanks  of  proof  of  death 
on  or  about  May  27,  1908,  and  made  up  and 
duly  Trifled  and  filed  the  same  wItAi  de* 
fendant*  **and  that  no  objectltm  was  made 
thereto,  and  no  further  or  other  proofs  de- 
manded." That  five  months  have  elapsed 
since  said  proofSs  were  made,  and,  although 
payment  has  been  demanded,  defendant  has 
neglected  and  refused  to  pay  the  ema  of 
|6,000,  said  policy  agreed  to  be  paid  to  her 
by  defendant 

Dtfendaut  by  its  answer  admits  the  Issu- 
tog  of  said  policy,  that  It  has  not  been  paid, 
that  all  premiums  thereon  were  paid  by  the 
assured  prior  to  hla  d«"ith,  and  tiiat  be  kept 
and  performed  all  Its  terms  "sstc  and  except 
as  they  referred  to  the  payment  of  the  loan 
hereinafter  mentioned."  Most  of  the  other 
averments  of  ttie  complaint  are  denied.  As 
to  the  loan,  defendant  alleges:  That  it  was 
made  "to  said  William  Frese  and  plaintiff 


jointly,"  and  that,  "as  collateral  secarlty  for 
said  loan,  said  William  Frese  and  Ida  F 
H.  Frese,  plaintiff  herein,  pledged  to  th«. 
defendant  said  policy  of  Insurance  and  de- 
livered to  defendant  the  written  Instrument, 
oopy  of  which  Is  set  out  In  the  complaint. 
*  *  *  and  that  no  ^rt  of  eald  loan  has 
ever  been  paid  to  defendant,  save  and  ex- 
cept by  the  application  of  the  caeh  surren- 
der value  of  said  policy  as  hereinafter  stat- 
ed.** That  the  loan  not  being  paid  at  ma- 
turity, to  wit,  Angu»t  29.  ItfOO,  "at  the  re- 
quest of  said  assured  the  tenn  of  payment 
of  said  loan  was  extended  by  defendant  un- 
til August  29,  1901,  and  on  said  last-named 
date  the  term  of  payment  was  again,  at  the 
request  of  the  assured,  extended  by  defend- 
ant to  Angust  29,  1902.  That  no  further 
extensliMui  of  the  doe  date  of  said  loan  were 
evet  made,  nor  was  the  rl^t  of  defendant 
to  cancel  said  policy  ever  changed  or  altered, 
ercept  as  herein  stated."  Further  answer- 
ing, defendant  avers:  That  prior  .to  the  last 
date  to  which  said  loan  bad  heen  extended, 
to  wit  about  August  6t  1902,  defendant  no- 
tified said  aonired  that  the  said  loan  would 
be  due  and  payable  on  Angust  29,  1902,  and 
that  If  4he  same  was  not  so  paid,  "the  com- 
pany would  caned  said  policy  and  apply  the 
cash  surrender  consideration  thereof  toward 
the  payment  of  the  said  loan,  with  tntexest 
as  provided  in  said  loan  agreement'*  That 
said  loan  was  not  then  or  ever  paid,  and  no 
appllcfltloD  was  made  to  renew  the  same, 
"and  thereupon,  to  wit  on  October  11,  1902, 
In  accOTdance  wUh  said  agreement  said  pol- 
icy was  canceled  by  the  defendant  and  the 
cash  surrender  consideration  thereof  ap- 
plied toward  the  payment  of  said  loan  and 
Interest"  Tbat  the  cash  surrender  value  of 
said  policy  was  $2,037.99,  leavli^  a  balance 
of  $107.99  in  excess  of  the  amount  of  said 
loan  and  Interest  wUdi  said  balance  de- 
fendant has  ever  since  been  and  now  Is 
ready  and  willing  to  pay  plaintiff.  That  on 
October  21,  1902,  defendant  advised  said  as- 
sured of  the  cancellation  of  said  policy  and 
of  the  facts  last  above  stated,  and  then  and 
there  offered  to  pay  said  assured  said  bal- 
ance ''upon  the  execution  of  a  form  of  sur- 
render receipt  by  plaintiff  and  aald  assur- 
ed." That  thereafter  said  assured  made 
application  to  defendant  to  restore  said  pol- 
icy, but  defendant  refused  "on  account  of 
the  condlti<m  of  health  of  said  assured,  and 
the  assured  was  so  notified  by  defendant  on 
November  IS,  1902."  That  subsequent  to  the 
death  of  said  assured  plaintiff  made  demand 
uiKm  defendant  for  the  amount  of  said  pol- 
icy, but  payment  was  refused  "on  the  ground 
that  said  iKtllcy  was  not  In  force  at  liie  time 
of  the  deatii  of  said  assured,  and  plaintiff 
was  so  notified  by  defendant"  That  plain- 
tiff was  then  notified  that  there  remained  a 
balance  hi  cadi  of  $107.99  due  plaintiff  as 
the  difference  between  the  caidi  surrender 
value  of  said  policy  and  the  amount  due  on 
said  loan  at  the  time  of  said  cancellation. 
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That  a  check  for  that  amount  and  a  blank 
form  of  receipt  were  sent  to  plaintiff  and 
■till  remain  In  her  possession.  That  "plain- 
tiff requeated  defendant  to  famish  her  the 
osnalr  form  of  proofs  of  death  of  said  assnr- 
ed,  and  tiie  same  was  so  furnished  to  plain- 
tiff," but  that  she  was  then  Informed  that 
said  proofs  were  famished  "upon -the  distinct 
understanding  that  It  was  without  waiver 
npon  the  part  of  defendant  that  said  policy 
d  liuurance  had  been  canceled  daring  the 
lifetime  of  tiie  Insured  end  was  not  In  force 
at  the  time  of  his  death,  and  aaid  forms  of 
proof  of  death  were  secured  by  said  plaintiff 
upon  sneh  understanding,  and  not  other- 
wise." 

The  cause  was  tried  by  the  court  wlthoat 
a  jury,  and  plaintiff  had  judgment  tor  $107^ 
99.  Plaintiff  appeals  from  so  much  of  the 
Judgment  as  gave  her  bat  9107.99,  and  claims 
that  it  should  have  been  Cor  the  full  amounf 
claimed,  "or  at  least  for  the  sum  of  92,998.- 
17,  with  Intereot  thereon  from  May  STT,  1903," 
and  appeals  also  from  that  part  of  the  Judg* 
meat  awarding  costs  to  defendant  The  ap* 
peal  comes  up  on  a  bill  of  exceptions. 

It  IB  not  necessary  to  set  out  the  findings 
specifically.  Suffice  it  to  say  that  the  Aver- 
ments  of  the  answer  are  found  to  be  true  In 
all  material  particulars.  In  certain  respects 
the  findings  are  challenged  as  nnsupported  by 
the  evidence.  It  Is  claimed  that  the  evi- 
dence was  Insufficient  to  show  that  the  pol- 
icy was  canceled  by  defendant,  and  also  to 
show  that  its  cash  sturender  value  was  as 
alleged  by  defendant  Tbe  evidence  consist- 
ed In  considerable  part  of  lettera  between 
tbe  officers  and  agents  of  the  company  and 
by  them  to  the  assured  and  plaintiff,  also 
of  office  records  and  abbreviated  notations 
on  the  policy  which  were  explained.  It  Is 
suggested  by  plaintiff  that  these  mention 
the  "surrender"  of  the  policy,  and  not  Its 
"cancellation";  but  the  surrender  spoken 
of  was  explained  to  have  been  made  under 
the  loan  agreement  and  It  was  further  shown 
that  the  surrender  of  the  policy  was  In  ef- 
fect its  cancellation.  It  sufficiently  appeared 
that  ao  far  as  the  company  could  do  so,  It 
cancded  the  policy  and  so  treated  it  Wheth- 
er it  had  a  right  so  to  do  Is  a  question  of 
law  rather  than  of  fact.  Tbe  evidence  was 
also  sufficient  to  show  that  the  casta  surren- 
der value  of  the  policy  at  the  date  of  Its  can- 
cellation was  as  claimed  by  defendant  and 
as  credited  on  the  loan.  The  finding,  "nor 
was  the  right  of  said  defendant  to  cancel 
said  policy  ever  changed  or  altered  except 
In  reference  to  said  due  date,"  Is  challenged 
as  unsupported  iny  evidence.  This  refers  to 
the  extension  of  time  of  payment  of  the  loan 
as  shovni  above-  It  is  claimed  that  as  these 
extttislons  were  made  at  the  request  of  the 
Insured  as  alleged  In  the  answer  and  shown 
by  the  evidence,  and  not  by  plaintiff,  and  as 
the  notice  given  was  to  William  Frese  that 
the  loan  would  be  due  AnguRt  2!>.  in02.  snd 
was  not  given  to  plaintiff,  atae  is  not  bound 


by  what  took  place  betwe^  her  husband 
and  the  company  of  which  ahe  had  no  nottca 
Pasidng  for  the  moment  the  legal  effect  oC 
these  extensions  as  affecting  plaintiff's  rights 
It  will  be  observed  that  tiie  loan  agreement 
expressly  authorised  the  company,  on  d^ 
fault  of  payment  of  tin  loan,  "without  no> 
tice  and  without  demand  for  payment  to 
cancel  said  policy  and  apply  the  customary 
cosh  surrender  consideration  *  *  *  to 
tiie  payment  of  tbe  said  loan." 

The  allied  wrors  in  admitting  evidence 
over  plaintiff's  objection  may  here  be  dis- 
posed ot  They  are  five  in  number,  to  vrlt; 
(a)  Belating  to  the  admission  of  the  letter 
of  the  defendant's  agent  to  plaintiff's  hus- 
band Informing  him  tbat  the  company  had 
canceled  tiie  polity;  (b)  his  reply  tiiereto; 
(c)  the  company's  reply  to  this  letter; 
the  second  letter  of  William  Frese  to  tiie 
company;  (e)  the  company's  letter  to  plain- 
tiff declining  to  pay  the  policy.  There  Is 
nothing  in  any  of  these  letters  In  the  slight 
est  d^;ree  harmful  to  plalntifC.  There  are 
no  admissions  or  declarations  of  plaintiff's 
husband  affecting  the  righte  of  plaintiff. 
Th^  had  some  tendency  to  show  that  her 
husbai^  vras  not  mentelly  deranged. 

The  real  questions  presoited  by  the  appeal 
are  questions  of  law,  and  upon  these  plain- 
tiff's position  Is:  (1)  That  the  loan  agree- 
mrait  Is  ultra  vires;  (2)  that  the  right  glv^ 
by  tiie  ^reement  to  cancel  the  policy  is  a 
provision  for  the  forfeiture  of  property  sub- 
ject to  a  lien,  and  Is  in  restraint  of  the 
right  of  redemption  from  a  lien,  and  tiiere- 
fore  void;  (3)  that  it  not  void  as  a  provi- 
sion for  forfeiture,  it  is  merely  an  option 
or  offer  by  plaintiff  to  sell  tbe  Insurance  pol- 
icy within  a  reasonable  time  after  August 
28,  1900:  (4)  that  plaintiff  pledged  her  poU- 
cy  as  a  surety  for  money  borrowed  by  Wil- 
liam Frese,  and  she  was  exonerated  by  the 
new  agreement  of  August  29,  1900,  whereby 
William  Frese  was  given  an  extension  of  one 
year.  It  should  be  steted:  Tbat  the  loan 
was  made  to  plaintiff  and  her  husband,  both 
Joining  in  the  execution  of  the  agreement  to 
repay  the  sum  loaned  and  assigning  the  pol- 
icy as  collateral  security.  The  money  was 
paid  to  them  by  the  company's  cheek  to  the 
order  of  both.  There  was  evidence  that  Wil- 
liam Frese  was  sound  of  mind  during  all  the 
transactions  between  him  and  the  company, 
and,  although  not  In  good  health,  the  com- 
pany, so  far  as  appears,  was  not  aware  of 
his  condition  until  he  applied  for  a  restora- 
tion of  the  policy  after  Ite  cancellatiooi,  and 
uptm  the  report  of  the  company's  medical 
examiner. 

1.  Was  the  agreement  ultra  vires?  Ibe 
argument  of  appellant  Is  tiiat  under  the  act 
of  March  28,  1874  (St  187a-T4,  p.  7T7,  c. 
540),  defendant  was  authorized  "to  loan 
upon  mortgages  of  reel  estete,"  that  the 
agreement  of  1809  was  prior  to  the  enact- 
ment of  section  421,  subd.  7.  of  the  Civil 
Code,  which  permlte  insurance  corporations 
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to  loan  money  on  their  own  policies,  and 
benoe  there  was  no  authority  for  making 
the  loan  agreement  The  contentloa  la  that 
by  the  act  of  1874  there  was  an  Implied  pro- 
hibition to  loan  upon  property  other  than 
real  estate.  Respondent,  it  seems  to  as, 
makes  conclualre  answer  to  this  contention: 
That  by  the  terms  of  the  agreement,  and  as 
alleged  in  the  complaint,  "plaintiff  consent- 
ed to  the  pledge,  and  did  pledge,  the  said 
policy  of  Insurance  to  defendant  as  securl- 
for  said  loan."  That  plaintiff  and  the 
assured  received  consideration  for  the  loan 
agreement,  and  have  not  offered  to  repay  It, 
and  are  estopped  from  setting  up  the  act 
of  the  corporation  as  ultra  vires.  Grangers 
Ass'n  T.  Clark,  67  Cal.  634,  8  Pac.  445 ;  Camp 
V.  Land,  122  Gal.  167,  54  Pac.  838;  Bay 
01^  Building  &  lioan  Ass'n  v.  Broad,  136 
GaL  626,  6d  Pac.  225.  That  the  loan  agree- 
ment was,  prior  to  the  death  of  the  assured, 
folly  executed  by  both  parties,  and  In  such 
a  case  ultra  vires  cannot  be  set  up.  Am.  A 
Eng.  Ency.  of  Law,  vol.  29,  p.  60.  That  the 
contract  of  a  corporation  fs  legal  If  not  ex- 
pressly prohibited,  and  It  may  loan  Its  sur- 
plus funds  in  the  absence  of  such  prohibi- 
tion. Colorado  Co.  v.  American  Co.,  97  Fed. 
843,  38  C.  C.  A.  433;  Civ.  Code,  J  354,  subd.  8. 

2.  It  is  contended  that  the  loan  agreement 
provides  for  the  forfeiture  of  property  the 
subject  of  a  Hen  and  Is  void  as  In  viola- 
tion of  section  2889,  Civ.  Code,  which  reads: 
"All  contracts  for  the  forfeiture  of  proper- 
ty subject  to  a  Hen  or  satisfaction  of  the  ob- 
ligation secured  thereby,  and  all  contracts 
In  restraint  of  the  right  of  redemption  from 
a  11m  are  void."  It  Is  claimed  that  this  sec- 
tion is  declaratory  of  the  equitable  doctrine 
that  property  given  as  security  cannot  be 
taken  In  satisfaction  of  the  obligation  se- 
cured thereby,  and  that  any  provision  In  the 
instrument  of  security  that  undertakes  to 
provide  for  such  forfeiture  or  for  restraint 
of  the  right  of  redemption  Is  void,  citing 
Bradbury  v.  Davenport,  114  Cal.  593,  599, 
46  Pac.  1062.  55  Am.  St  Rep.  92,  and  Lowe 
T.  Ozmun,  3  Cal.  App.  387,  86  Pac.  729.  It 
was  Bought  In  the  early  cases,  by  virtue  of 
this  section  of  the  Civil  Code,  to  have  the 
court  declare  void  a  conveyance  of  the  mort- 
gaged premises  by  the  mortgagor  to  the 
mortgagee;  but  It  was  held  that  where  the 
sale  Is  fair  and  free  from  undue  influence, 
oppression,  or  fraud  and  for  an  adequate 
price.  It  Is  not  restrained  by  section  2880, 
ClT.  Code.  Phelan  v.  De  Martini,  85  Cal, 
865,  24  Pac  725.  The  case  of  Bradbury  v. 
Davenport  cited  by  appellant  was  one  in- 
TOlvIng  the  mortgage  of  real  estate,  where 
the  mortgagor  was,  by  unfair  advantage  tak- 
en of  bis  physical  condition  and  financial 
embarrassment,  Induced  to  place  a  deed  of 
the  mortgaged  premises  to  the  mortgagee  In 
escrow,  under  an  agreement  to  deliver  the 
same  to  the  mortgagee  upon  payment  by 
him  of  a  certain  sum  of  money,  and  the 
bolder  of  the  escrow  waa  authorized  to  dis- 


charge the  mortgage  and  return  the  note 
secured  thereby  to  the  mortgagor.  It  waa 
clearly  a  case  of  an  attempt  to  secure  un- 
fairly a  waiver  of  the  equl^  of  redemption 
by  the  mortgagor.  In  Lowe  t.  Ozmun,  sn- 
pra,  cited  by  appellant  the  action  was  for 
the  conversion  of  certain  bonds  of  a  gas  com- 
pany and  a  railway  company.  Embodied  in 
the  collateral  note  was  an  agreement  as  to 
the  manner  of  selling  the  bonds  on  default 
of  the  pledgor,  either  by  private  or  public 
sale.  The  pledgee  assumed  to  purchase  the 
bonds  himself  at  private  sale.  Speaking  of 
this  the  court  said:  "The  term  'private  sale' 
comprehends  something  more  than  the  mere 
taking  over  of  the  pr<q^erty  by  the  pledgee 
at  such  price  as  be  may  elect  to  consider 
an  offer.  This  Is,  In  ^ect  but  a  declara- 
tion of  forfeiture,  an  agreement  for  which 
is  Invalid  under  section  2880.  Civ.  Code." 
Conceding  that  the  first  part  of  this  sec- 
tion applies  to  cases  of  forfeiture  of  all 
kinds  of  property,  the  latter  part  of  the 
section  refers  only  to  cases  where  there  Is 
a  right  of  redemption — sudi  as  mortgages  of 
real  estate.  Here  there  was  no  right  of  re- 
demption, for  the  Code  expressly  provides 
that  a  pledgee  may  sell  property  without 
right  of  redemption,  and  the  manner  of 
sale  may  be  agreed  to  and  the  notice  waived 
by  the  pledgor.  Civ.  Code,  {  SOOO  et  seq.; 
Williams  V.  Hahn,  118  Cal.  475,  46  Pac. 
815.  True,  section  3011  furnishes  a  furthw 
means  by  which  the  pledgee  may  obtain 
money  from  his  security,  and  the  section 
provides  that  "Instead  of  selling  property 
pledged,  as  hereinbefore  provided,  a  pledgee 
may  foreclose  the  right  of  redemption  a 
Judicial  sale";  but  this  section  by  no  means 
can  be  said  to  endow  pledgors  of  personal 
property  with  a  right  of  redemption,  as  is 
the  case  of  a  mortgage  of  real  estate.  Far- 
mers' &  Merchants'  Bank  v.  Copsey,  134  Cal. 
287,  66  Pac.  324.  Section  3006  of  the  Civil 
Code  provides:  "A  pledgee  cannot  sell  any 
evidence  of  debt  pledged  to  him  except  the 
obligations  of  governments,  states  and  cor- 
porations, but  he  may  collect  the  same  when 
due."  Under  the  agreement — "and  to  give 
effect  to  the  contract  If  possible.  Is  our  duty" 
—Lowe  V.  Ozmun,  supra — the  defendant  pro- 
ceeded strictly  within  Its  terms,  and  In  ef- 
fect collected  the  obligation  pledged  to  It 
and  applied  the  proceeds  to  the  debt  or,  In 
pursuance  of  the  contract  applied  to  tiie 
debt  the  cash  surrender  value  of  the  policy, 
and  to  do  this  without  notice  to  the  pledgors 
was  within  Its  rights.  Du  Brutz  v.  Bank  of 
Vlsalla,  4  Cal.  App.  201,  87  Pac.  467,  468. 
It  cannot  be  claimed  as  necessarily  Inequi- 
table to  apply  the  cash  surrender  value  of  a 
$5,000  paid-up  policy  In  payment  of  indebt- 
edness amounting  to  no  more  than  the 
amount  here  Involved.  It  was  applied  at 
its  full  cash  value  and  had  no  other  except 
a  speculative  one  based  upon  the  uncertain- 
ty of  the  life  of  the  assured  and  would 
be  payable  only  at  his  death.  There  was  no 
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attempt  made  to  abow  that  It  had  any  great- 
er value  than  given  It  by  defendant  Indeed, 
tbe  agreement  Itself  fixed  Its  then  value  at 
$1,982.15,  and  defendant  applied  the  cash 
.value  as  It  stood  when  the  policy  was  can- 
celed. 

S.  We  do  not  think  appellanlfs  third  prop- 
osition is  tenable,  naia^.  that,  if  the  provi- 
sion relating  to  the  cancellation  of  the  poli- 
cy was  not  a  provision  for  a  forfeiture,  then 
it  was  merely  an  offer  or  option  to  sell  the 
policy  tor  $1,932.15  within  a  reasonable  time 
Bttee  August  29,  1900.  Appellant's  conten- 
tion is  derived  6:om  the  provision  of  the 
agreemoit  that  the  company  "is  hereby  au- 
thorized at  its  option,  without  notice  and 
without  demand  for  payment,  to  cancel  said 
policy."  The  object  of  the  agreement,  plain- 
ly manifest  by  Its  terms,  and  as  shown  by 
the  complaint  Itself,  precludes  the  construc- 
tion thus  given  by  appellant  The  transac- 
tion was  a  loan  pure  and  simple,  secured 
by  a  pledge  of  the  policy.  The  agreement 
of  the  company  was  "to  loan  the  parties  of 
the  second  part  the  sum  of  $1,930."  It  pro- 
vided that  "the  receipt  of  the  foregoing 
amount  as  a  loan  is  hereby  acknowledged 
vgou  the  pledge  hereinafter  set  forth  of  poli- 
cy No.  871257,"  and  "in  consideration  of  the 
amount  of  said  loan  the  parties  of  the  sec- 
ond part  hereby  assign  •  *  *  said  poli- 
cy as  collateral  security  for  the  payment  of 
said  loan."  There  is  no  elemoit  of  a  sale, 
or  option  of  a  sale,  to  be  found  in  the 
agreement  It  would  be  a  perversion  of  the 
English  language  to  call  this  an  offer  or  op- 
tion of  plaintiff  and  her  husband  to  sell  the 
policy  for  a  certain  sum.  The  tmn  "op- 
tion" as  used  In  the  agreement  means  that 
the  company  was  authorised,  on  default  of 
the  pledgors,  at  Its  pleasure  or  upon  Its 
own  motion,  to  ar^ly  the  cash  snrrander 
value  In  payment  of  the  loan. 

4.  Neither  is  the  proposition  of  appellant 
maintainable  that  plaintiff  pledged  her  poll- 
cy  as  surety  for  the  money  borrowed  by  her 
husband,  and  hence  she  and  her  proper^ 
were  exonerated  by  the  new  agreement  of 
August  29,  1000,  between  her  husband  and 
the  company.  There  Is  no  evidence  In  the 
record  that  plaintiff  signed  tiie  agreement 
as  a  surety.  The  evldoice  Is  that  the  loan 
was  to  her  i^nd  her  husband.  The  agree- 
ment was  signed  by  both,  and  the  money 
was  paid  to  both.  The  company  was  not 
Informed  as  to  what  use  the  money  was  to 
be  put  or  by  whom.  Both  plaintiff  and  her 
husband  were,  by  the  terms  of  the  agree- 
ment principals,  and  both  were  debtors, 
and.  If  any  other  relation  existed.  It  was  not 
shown.  The  company  had  the  same  right  to 
apply  the  cash  surrender  value  to  the  loan 
as  to  both  that  it  bad  to  either.  That  the 
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company  gave  notice  to  the  husband,  and 
not  to  plaintiff,  was  not  prejudicial  to  plain- 
tiff, for  it  was  under  no  obligation  to  give 
notice  to  either.  Neither  was  there  any 
waiver  by  defendant  of  plaintiff's  rights  be- 
cause It  failed  to  collect  tiie  loan  when  orig- 
inally dua  Deterring  the  OEOTdse  ot  Its 
light  to  cancrt  the  poUt^  by  delaying  to 
enforce  the  agreemait  ought  not  to  be  !<&• 
garded  as  a  waiver  of  defendants  rights, 
for  It  was  a  benefit  rather  than  a  detriment 
to  platotiff.  The  Code  provides  (OIt.  Code, 
S  2832)  that  one  who  appears  to  be  a  prin- 
cipal may  show  that  be  to  In  tect  a  santy, 
"except  as  against  persons  who  have  acted 
on  the  fftlth  of  Us  aiiparent  Character  of 
principal."  A  surety  has  all  the  rights  of 
a  guarantor  (Civ.  Code.  {  2844),  and  conced- 
ing, what  does  not  appear,  that  plaintiff  was 
a  surety,  we  do  not  find  that  she  has  been 
deprived  of  any  right,  given  her  as  such 
the  Code.  "Mere  delay  on  the  part  of  a  cred- 
itor to  proceed  against  the  principal,  or  to 
enforce  any  other  remedy,  does  not  exonerate 
a  guarantor."  Civ.  Code,  {  2^  Since  the 
argument  of  the  cause,  our  attention  has 
been  colled  to  the  very  recent  case  of  Sher- 
man V.  Mutoal  Life  Ins.  Co.  (Wash.)  102  Pac. 
419.  In  that  case  the  same  company  was 
defendant  as  here,  and  the  same  form  of 
agreement  was  entered  into  between  the 
parties  under  like  circumstances.  It  was 
there  held  that  the  contract  was  valid,  that 
the  stipulation  as  to  cancellation  is  not 
waived  by  an  extension  of  the  date  of  pay- 
ment of  tiie  loan,  that  no  notice  of  totention 
to  cancel  the  policy  was  necessary,  and  that 
the  company  had  the  right,  upon  default  in 
payment  of  the  loan,  to  cancel  the  policy. 

6.  Defendant  had  Judgment  for  costs.  The 
allowance  of  costs  is  a  matter  of  stetutory 
regulation.  Plaintiff  to  entitled  to  costs,  of 
course,  "in  an  action  for  recovery  of  mon- 
ey damages,  when '  plaintiff  recovers  three 
hundred  dollars  or  over."  Code  Civ.  Proc. 
I  1022.  subd.  8.  "But  no  costs  can  be  al- 
lowed in  an  action  for  the  recovery  of  mon- 
ey or  damages,  where  the  plaintiff  recovers 
less  than  three  hundred  dollars."  Code  Civ, 
Proc  i  1025.  It  was  held.  In  Anthony  v. 
Grand,  101  CaL  235,  35  Pac.  859:  "This 
[referring  to  section  1025]  evidently  applies 
to  both  parties  to  the  action  and  forbids  the 
recovery  of  costs  by  either  of  them." 

The  Judgment  to  modified  by  striking  out 
that  part  thereof  which  provides  that  "de- 
fendant have  and  recover  of  and  from  Ida 
F.  H.  Frese,  plaintiff,  its  costs  Incurred  here* 
in,"  and.  as  thus  modtfled,  the  Judgment  Is 
affirmed. 

We  concur:   BURNETT,  J.;  HABT,  X 
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(U  Cal.  A.  S77) 

ELSOM  T.  MOORB  et  al.   (OIt.  642.) 

(Ooart  of  Appeal,  First  District,  GalUomia. 
Sept  2Q,  1908.    Rehearing  Denied 
Oct  28,  1900.) 

1.  Baum  (1  460*)  —  G6ICDITIOHAI.  Salx— Op- 
tion OY  VEITDOB. 

Where  there  is  an  nnderatanding  between 

■eller  and  bnyer  that  title  is  not  to  pass  nntil 

the  goods  are  paid  for»  the  seller  may  treat  the 

■ale  u  ab8(^ate  or  coiiditi<«iaL 
rod.  Note.— For  other  cases,       Sales,  Dec. 

Dig.  I  4S0M 

%  ^KLBS  (S  450*)— COITDITIONAI,  SaUES— EUEO- 

nON  BY  Selleb. 

Where '  the  seller  of  goods  brings  action 
against  the  boTer  for  the  pxui^  he  thereto  elects 
to  treat  the  sale  as  ahsolnte. 

[Ed.  Note.— Foe  other  cases,  see  Sales,  Dec. 
Dig.  «  450.*] 

8.  Fbatjdtjubitt  Convxtanobs  (8  295*)— Evi- 
dence. 

Bridence  Add  saffident  to  show  that  a  sale 
(tf  goods  was  made  to  defeat  a  claim  for  the  price 
doe  the  seller's  vendor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonvayaucea,  Dec  Dig.  |  20&*J 

4.  Saues  (I  233*)— Dklivebt  —  Quxsnoir  fob 

JtJBT. 

Whether  there  was  a  sufficient  delivery  of 
goods  to  cooatitnte  a  sale  as  ^^nst  the  seller's 
creditor  Md,  under  the  evidence,  to  be  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  {  233.*) 

B.  Appeal  and  Erbob  (i  281*)  —  Rbvibw — 

Pointing  Odt  Ebbob. 

Where  complaint  Is  made  that  Instructi<ms 
were  erroneous,  counsel  should  point  out  the  er- 
ror definitely. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  281  Trial,  Cent  Dig.  H 
688.  690t  604,  Soai 

Appeal  from  Superior  Ooart,  Santa  Cruz 
Oonntr;  Lucas  F.  Smith,  Judge. 

Action  1^  W.  M.  Elsom  against  F.  H. 
Moore  and.  othors.  From  a  Judgment  for  de- 
fendants  and  an  order  denying  a  new  trial, 
plalntiCr  appeals.  AfBrmed. 

Hugh  B.  Osbom,  for  appellant  James  A. 
HbU,  for  reopondenta. 

EEBRIQAN,  J*  l%la  Is  an  action  against 
a  constable  and  his  bondsmen  to  recover  the 
value  of  certain  personal  property  taken  by 
said  o£BCOT  under  and  by  virtue  of  a  writ  of 
attachment  The  verdict  of  the  Jury  was  for 
the  defoidants,  and  this  is  an  appeal  from 
the  Judgmmt  entned  tha«on  and  from  an 
order  doiylng  plalntUTs  motion  tor  a  new 
trial. 

The  facta  are  as  follows:  During  the  lat- 
tex  part  of  Novemb^,  1906,  E.  R.  Whitman 
vras  in  Watsonvllle,  attending  for  the  plain- 
tiff to  the  purchase  and  shipment  of  produce 
vrhlch  had  theretofore  been  contracted  for 
by  W.  M.  ElBom,  the  plaintiff.  This  produce, 
on  being  loaded  into  cars  engaged  by  plain- 
tiff, left  one  of  them  only  partially  filled.  On 
November  26th  Whitman,  on  his  own  ac- 
count, obtained  from  mie  J.  F.  Kane  180 


sacks  of  potatoes,  and  loaded  them  into  the 
partially  filled  car,  and  billed  the  whole  car 
to  plaintiff.  The  car  left  Watsonvllle,  arriv- 
ing at  Santa  Cnu:  the  next  day,  at  which 
time  plaintiff  claimed  to  be  the  owner  of  the 
potatoes  through  purchase  from  Whitman. 
On  November  2Sth  Kane,  having  been  re- 
fused payment  by  Whitman  for  the  potatoes, 
commenced  an  action  against  him  In  the  Jus- 
tice's court,  and  caused  a  writ  of  attachment 
to  be  issued  therein,  vrhlch  was  immediately 
levied  by  the  constable,  defendant  In  this 
case,  u[>on  the  lot  of  potatoes  In  question. 
Plaintltf  duly  claimed  the  potatoes  as  bis 
property,  but  the  constable  ignored  his  claim, 
sold  them,  and  now  retains  the  proceeds  of 
the  sale.  The  present  action  is  against  him 
and  his  bondsmen  for  conver^on  of  the  po- 
tatoes. 

At  the  trial  the  defendants  introduced  evi- 
dence to  show  that  there  was  an  understand- 
ing between  Kane  and  Whitman  tliat  the  ti- 
tle to  the  potatoes  was  not  to  pass  to  Whit- 
man until  they  were  paid  for.  Under  these 
circumstances  Kane  was  at  liberty  to  treat 
the  trdnsactlon  as  a  sale  absolute  or  condi- 
tional (Van  Allen  v.  Francis,  123  Cal.  477, 
56  Pac.  339;  Vermont  Marble  Co.  v.  Brow, 
109  Cal.  236,  41  Pac  1031,  50  Am.  SL  Rep. 
37);  but,  inasmuch  as  Kane  brought  an  ac- 
tion against  Whitman  for  goods  sold  and 
delivered,  and  caused  the  goods  to  be  attach- 
ed as  the  property  of  Whitman,  Kane  must 
be  deemed  to  have  elected  to  coiulder  the 
sale  as  absolute  and  unconditional  (Parke, 
etc.,  Co.  V.  White  River  L.  Co.,  101  Cal.  37, 
40,  85  Pac.  442;  Ward  Land  ft  Stock  Co.  v.' 
Mapes,  147  Oal.  747,  82  Pac.  426).  At  the 
request  of  the  defendants,  the  court,  by  an 
instructloD,  submitted  to  the  Jury  the  ques- 
tion whether  or  not,  under  section  3440  of  the 
Civil  Code,  there  was  such  a  delivery  and 
continued  change  of  possession  from  Whit- 
man to  ESsom  as  to  make  the  transfer  be- 
tween them  valid  as  to  Kane.  Plaintiff  con- 
tends (if  we  understand  him  correctly)  that 
there  was  no  evidence  In  the  case  to  wazrant 
tbe  giving  of  this  Instruction. 

We  will  state  in  some  detail  the  facta 
touching  this  phase  of  the  case,  as  shown  by 
tbe  testimony. 

Kane  testified  that  a  firm  of  produce  deal- 
ers, by  name  Jacobs  &  Malcolm,  telephoned 
to  blm  from  San  Francisco  "that  Whitman 
wanted  130  sacks  of  potatoes;  that  he  was 
wining  to  pay  $1.60  a  hundred  for  them; 
that  they  did  not  care  to  sell  them  to  Whit- 
man, and,  If  I  wanted  the  deal,  they  would 
give  them  to  me  for  $1.45.  •  •  •  Subse- 
quently I  sold  Whitman  130  sacks  of  pota- 
toes from  the  Jacobs  ft  Malcolm  lot  Novem- 
ber 26tb  or  27th.  I  said  to  Whitman:  'When 
are  you  going  to  ship  them,  and  when  are 
you  going  out  of  tovra?*  He  replied,  'I  don't 
know.'  ♦  •  •  In  reference  to  payment  he 
■aid:  'I  will  be  right  down  to  the  office. 
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♦  •  •  I  sappoae  I  can  get  the  potatoeB  If 
I  pay  for  them?'  I  said;  'Under  those  con- 
ditions you  can  have  them,  but  they  must 
be  paid  for  before  they  leave  town.*  When 
I  next  saw  Whitman,  he  g&ve  me  the  wdgbts, 
and  said  he  would  be  right  down  to  the  bank 
to  get  me  a  draft  for  them."  He  further 
testified  that  shortly  after  that  Whitman  got 
possession  of  the  potatoes,  and  shipped  them 
without  paying  therefor,  and  upou  demand 
refused  to  do  so,  saying,  In  substance,  that 
he  had  never  Intended  to  pay  for  them.  This 
witness  and  also  the  constable  testified — and, 
In  fact,  plaintiff  admitted — ^that  at  the  time 
the  writ  of  attachment  was  levied  Whitman 
was  In  full  charge  of  the  potatoes,  that  he  had 
the  key  to  the  car  containing  them,  and  that 
he  was  there  superintending  their  onloading. 
Elsom  testified  that  the  arrangement  between 
him  and  Whitman  was  that  the  profits,  if 
any,  realized  from  the  sales  of  other  lots  of 
produce  purchased  at  Watsonvllle,  were  to 
be  divided  equally  between  them,  but  no  di- 
vision of  profits  at  all  was  to  be  made  con- 
cerning the  potatoes  in  controversy;  that  he 
purchased  these  potatoes  about  noon  Novem- 
ber 27th  from  Whitman;  that,  wliUe  he  did 
bnsiness  with  the  banks  In  Santa  Cmz,  on 
this  occasion  be  was  at  bla  home,  and  bad  on 
hand  In  cash  $000  or  9600  or  pertiaps  $1,000, 
and,  liaving  no  check  book  there,  he  paid 
Whitman  $240.76  In  cash  for  tbem;  that  all 
other  purchases  of  produce  at  Watsonvllle 
were  made  by  Whitman  for  him  excepting 
these  130  wcks,  and  that  the  persons  who 
sold  such  produce  knew  that  he  was  the  pur- 
chaser, and  they  looked  to  him  for  payment 
The  witness  also  said  that  at  the  time  of  the 
purchase  of  this  lot  of  potatoes  Whitman  no 
dopbt  owed  him  a  balance  on  siHne  money  ad- 
vanced to  pay  expenses.  Nevertheless  noth- 
ing was  said  about  this  balance,  nor  was  any 
attempt  made  to  deduct  it  in  making  this 
payment  Whitman  testified  that  he  did  not 
buy  the  potatoes  from  Kane,  but  from  Ja- 
cobs &  Malcolm,  but  he  admits  that  Mr.  Ja- 
cobs, of  that  firm,  told  him  that,  if  they  sold 
him  the  potatoes,  he  woold  have  to  iiay  for 
tbem  before  tiUdng  them  out  of  the  ware- 
house. Jacobs  testified  that  Judgittg  from 
past  transactions,  Whitman  was  a  man  not 
to  be  trusted.  Whitman  obtained  these  po- 
tatoes on  the  afternoon  of  November  20th 
without  paying  therefor;  and,  as  a  result  of 
his  efforts,  they  went  out  of  Watsonvllle 
that  night  on  the  11  o'clock  b«lght  train. 
He  himself  went  to  Santa  Cms  early  the 
next  m(ffnlnff,  and  the  potatoes  reached  there 
that  same  afternoon.  Thareaftw,  on  the 
same  day,  without  any  claimed  change  in 
the  market  price  of  the  commodity,  without 
any  attempt  to  dtqM»e  of  them  to  aiqr  one 
else,  and  without  any  general  examination 
of  them  by  the  purchaser.  Whitman  asserts 
that  be  sold  the  potatoes  to  the  plaintiff  El- 
som for  the  same  price  that  he  himself 
agreed  to  pay  for  tbem. 
Kane,  who  was  absent  from  Watsonvllle 


during  the  day  of  November  27tb,  returned 
in  the  evening,  and,  on  learning  that  Whit- 
man had  taken  the  potatoes  without  paying 
for  them,  boarded  a  train  that  night  and 
went  to  Santa  Cmz.  The  next  morning  he 
saw  Whitman  about  7  o'clock,  and  demanded 
payment  of  him.  Whitman  refused  to  pay, 
and,  In  effect  according  to  Kane's  testimony, 
said  that  It  had  been  hie  Intention  through- 
out the  negotiations  to  evade  payment  for 
them — and  we  may  add  that  his  conduct  In 
the  matter  is  quite  consistent  with  such  dec- 
laration. 

Both  Whitman  and  the  plaintiff  testified 
that  on  the  afternoon  of  November  27th  {the 
day  before  the  attachment)  Whitman,  with 
money  received  from  plaintiff  for  that  pur- 
pose, paid  the  freight  on  all  the  produce,  and 
that  later  that  afternoon  the  purported  sale 
was  effected.  The  constable  and  the  freight 
agent,  on  the  other  hand,  testified  that  on  the 
morning  when  the  attachment  was  served 
and  levied  the  freight  had  not  been  paid. 
The  Jury  probably  believed  these  two  dis- 
interested witnesses,  and  concluded  tbal;  If 
Whitman  and  Elsom  woe  wnmg  in  one  part 
of  this  statement  they  were  probably  wrong 
as  to  the  other,  and  that  therefore,  the  at- 
leged  sale  did  not  take  place  until  attet  the 
writ  of  attachment  was  served  and  levied. 
No  one  can  read  this  record  and  hesitate  for 
one  moment  to  say  that  the  case  Is  at  least 
open  to  tbe  view  that  the  transfer  from 
Whitman  to  the  plaintiff  was  made  with  the 
Intention  of  defeating  Kane's  demand  and 
that  It  was  fraudulent  But  with  respect 
more  particularly  to  plaintiff's  contention, 
we  also  think  there  was  snfficent  evidence 
in  the  ease  to  warrant  the  giving  of  the  tai- 
stmction  to  which  objection  Is  made.  When 
the  potatoes  left  Watsonvllle,  they  were 
under  the  control  of  Whitman,  and  from  that 
time  until  the  levy  of  the  attachment  tiiey 
were  subject  to  his  deposition,  being  In  his 
actual  possession  during  part  of  tbe  time.  It 
was  for  the  jury  to  say  whether,  as  betvreen 
Whitman  and  Elsom,  there  was  sufficient  de- 
livery and  diange  of  possession  to  make  the 
transfer  valid  as  against  Whitman's  creditor 
Kane. 

Plaintiff  also  contends  that  the  court  com- 
mitted error  in  refusing  to  p«mlt  him  on 
buttal  to  go  into  the  matter  of  the  sale  from 
Jacobs  &  Malcolm  to  Kane.  Testimony  upon 
this  subject  was  Introduced  bj  him  in  his 
case  In  chief,  and  the  court  did  not  abuse  Its 
discretion  In  permitting  no  further  examina- 
tion upon  the  subject  There  is  no  merit  In 
plaintiff's  suggestion  that  the  evidence  does 
not  show  a  sale  of  these  potatoes  from  Ja- 
cobs &  Malcolm  to  Kane. 

At  the  request  of  the  defendants,  the  court 
gave  the  Jury  seven  instmetions.  The  plain- 
tiff proposed  six  instrucU(»is,  some  of  which' 
were  given  In  a  modified  form,  and  the  oth- 
ers were  refused.  The  plaintiff  in  his  sped* 
ficatlons  of  «Ton  of  law  says  that  the  court 
erred  In  giving  each  of  the  seven  InstructUHia 
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pn^Kned  hy  tefendants;  that  It  also  erred  in 
modifying  certain  of  his  proiK»ed  Instruc- 
tioDB  and  In  refusing  others;  and  in  his 
brief  he  r^ers  to  the  Instructions  twice  as 
ftollowB:  "And  the  court  gave  all  at  the  In- 
stmctlras  requested  by  d^endants,  each  of 
wblch,  when  applied  to  the  facts  of  this 
case,  Is  emmeooB.  It  was  also  nror  for  the 
court  to  refuse  to  give  tin  instructions  re- 
quested by  plaintiie.  The  Issue  of  owner- 
ship and  possession  was  one  of  fact  for  the 
Jnr7  to  decide."  If  counsel  belieres  that 
tlie  conrt  committed  error  In  refarance  to  the 
Instructions,  he  should  point  out  deSnltdy 
vtoreln  the  action  of  the  court  in  this  regard 
was  erroneoos.  Swdi  requlremut  Is  esseo- 
tlal,  not  only  out  of  fairness  to  opposing 
counsel,  but  also  for  the  pn^r  expedition 
of  the  business  of  tliis  conrt  We  should  not 
be  asked  to  search  through  the  recwd  for 
errors  which  we  may  suspect  counsel  to  be 
relying  upon. 

Under  somewhat  similar  drcomstances.  It 
waa  said,  in  Arnold  t.  Prodnceis'  Fmtt  Co^ 
141  Oal.  788,  7S  Pac.  826:  ^Tbe  court  wlU 
not  examine  the  offered  Instructions,  and 
go  through  the  record  to  see  whether  or  not 
any  one  of  them  was  necessary  to  guide  the 
jury  in  its  Terdict"  In  Dale  t.  Purvis,  78 
Cel.  118,  20  Pac.  290,  the  court  commended 
brevity,  but  tlxnight  it  was  overdone  In  that 
case,  and  held  that  appellant  must  put  his 
ftDger  on  the  instruction  complained  of,  and 
not  assail  the  instructions  as  a  whole. 

In  tlie  preset  case,  the  allvattons  of  the 
complaint  as  to  the  damages  suffered  by 
plaintiff  brought  the  amount  of  his  claim  up 
to  over  fSOO,  but  fb»  value  of  the  potatoes  wai 
9240.75  only.  The  record  Is  needlessly  long, 
consisting  of  141  pages  of  closely  printed  mat- 
ter. This  b^g  the  condition  of  the  record, 
and  remembering  the  nature  of  the  transaction 
Involved,  we  tetH  no  Inclination  and  perceive 
no  reason  tor  darting  from  the  rule  Just 
stated. 

Ibe  Judgmmt  and  order  are  aiBrmed. 
We  concur:  OOOPBB,  P.  3.;  HALI<,  J. 


(U  Cat.  A.  MS) 

PKOPLB  V.  HcEEEHAN.  (Gr.  121.) 

(Court  of  Appeal,  Secoad  District,  Gallfomia. 
Oct  4,  1909.) 

1.  Qamino  <|  68*)  —  Bkouutioh  —  Police 

FOWEB. 

The  L^slatuie  In  the  exerciM  of  Itt  police 
power  may  regulate  or  prohibit  pool  halls,  as  the 
exijrenciefl  of  toe  community  may  require. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  i  120;  Dec.  Dig.  8  63.*] 

2.  Homicide  (S  9&*)— Assault  with  Intbnt 
TO  M0BDER  Police  Officeb— Defense. 

A  police  officer  must  keep  all  pool  halls 
witbiQ  his  township  under  superviston,  and, 
where  he  has  reason  to  siippoae  that  intoxicating 
licruors  are  unlawfully  sold  therein,  he  may  en- 
ter and  reiQaiQ  eo  long  as  is  reasoo^iy  neces- 


sary to  ascertain  the  facts,  and  the  common-law 
doctrine  as  to  the  right  of  the  manager  of  such 
hall  to  eject  the  officer  is  not  In  force,  and  can- 
not be  urged  by  accused,  the  keeper  of  a  pool 
halt,  as  a  defense  in  a  prosecution  for  assault 
with  intent  to  murder  a  police  officer  who  came 
into  tbe  hall  in  the  coarse  of  his  duty. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.-!  129;  Dec.  Dig.  S  99.*] 

8.  Cbiminal  Law  (|  11(J3»)—TbiaI/— Failure 
TO  Admonish  Just— Habmless  Ebbob. 
Tbe  failure  of  the  court  to  admonish  the 
jury  at  each  adjournment,  as  required  by  Pen. 
Code,  t  1122.  is  not  necessarily  reversible  er- 
ror, ami,  wtule  the  statnte  ought  to  be  com- 
plied wiu),  yet  where  no  injury  appears  to  have 
resulted  from  an  omission  to  do  so,  prejudice 
will  not  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  8008 ;  Dec  Dig.  S  1163.*] 

4.  Cbiuihal  Law  (S  1054*)— Appkai/— Rtil- 
iNos  ON  Evidence  —  Gxo&pijoiDS  —  Nbobs- 

SITV. 

Prior  to  the  amendment  in  1909  (St.  1009. 
p.  1088,  c  713)  of  Pea.  Code,  {  1259,  defining 
what  may  be  reviewed  on  appeal,  rutings  on  the 
admission  of  evidence  were  not  reviewable,  on- 
less  exceptions  were  preserved. 

[Ed.  T7otev— For  other  eases,  see  Oxlmlnsl  Law, 
Cent  Dig.  11  2663-2664;  Dee.  Dig.  {  1064.*] 

5.  Cbiuinax  Law  (1 1162*)— Affuj^-Bsviiw 
— Pbejudioial  Ebbob. 

Courts  of  appeal  will  review  such  errors  of 
tbe  trial  court  aa  pr«udice  tbe  rights  of  tbe 

Sarty  complaining,  and  will  not  set  aalde  ver- 
lets  merely  because  some  error  has  been  com- 
mitted on  the  trial. 

[Ed.  Note.~For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  9  3085 ;  Dec.  Dig.  i  1162.*} 

6.  CsiuinAL  Law  (|  1137*)— Invited  Ebbob. 

The  fact  that  accused  introduced  Improper 
matter  Into  the  case  may  be  considered  In  de- 
termining whether  or  not  the  error  committed 
by  the  court  at  the  request  of  the  district  attor- 
ney is  or  is  not  prejudicial  to  accused,  though 
It  be  conceded  that  the  introduction  of  tbe  im- 
proper matter  by  accused  does  not  justify  tbe 
court  in  permitting  the  district  attorney  to  pur- 
sne  tbo  same  line  of  examination  on  cross  oi 
redirect  examinatitHi,  or  that  accased  Is  estopped 
from  objecting  to  such  cross  or  ledixect  ezamma- 

tlOD. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  3009;  Dec  Dig.  I  1187.*] 

7.  HouiciDE  (S  338*^AfpUlL— Habhucss  Bar 
bob. 

Where,  od  the  trial  of  a  po^  hall  keeper 
for  an  assault  with  intent  to  murder  a  ponce 

officer  while  In  the  hall  to  discover  whether  or 
not  intoxicating  liquors  were  unlawfully  sold 
therein,  accnsed  did  not  move  to  strike  out  the 
answer  of  the  officer  given  to  a  pro]per  question 
that  be  went  into  the  hall  on  a  prior  occasion 
to  search  the  place  and  poured  out  Intoxicating 
liquors,  and  accnsed  brought  out  the  fact  on 
cross-examination  that  be  bad  broken  into  otber- 
places  to  search  for  intoxicating  liquors,  the  er- 
ror, if  any,  in  permitting  the  state  to  show  that 
the  officer  had  found  Intoxicating  liquors  on 
other  premises,  and  had  destroyed  It,  and  that 
he  had  served  a  notice  on  accosed  requiring  him 
to  abate  the  liquor  nuisance  carried  on  at  the 
pool  hall,  was  not  prejudicial  to  accused. 

[Ed,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  1  711 ;  Dec  Dig.  |  338.*] 

Appeal  from  Superior  Courts  Imperial  Coun- 
ty; Franklin  J.  Oole,  Judge. 

Geoi^e  McKeehan  was  convicted  of  assault 
with  a  deadly  weapon.   From  the  Judgment 
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and  from  an  order  doiylng  a  motion  fOr 
new  trial,  he  appeals.  AiBrmed. 

Conkling  &  Brown,  for  appellant  U.  8. 
Webb,  Att7>  Gen.,  and  George  Beebe,  Deputy 
Atty.  Oen.,  for  tbe  People. 

TAGGART,  J.  Information  for  assaolt 
with  a  deadly  weapon  with  intent  to  commit 
murder.  Verdict  of  assault  with  a  deadly 
weapon.  Appeal  from  Judgment  and  order 
denying  defendant's  motion  for  a  new  trial. 

Defendant  was  the  keeper  of  a  pool  and 
billiard  hall,  and  tbe  complaining  witness, 
Martin,  was  at  the  time  of  the  occurrence 
upon  which  the  charge  Is  based  a  constable 
at  Brawley  In  the  county  of  Imperial  where 
tbe  billiard  hall  was  located.  About  two 
weeks  prior  to  the  trouble  between  them 
Martin  raided  the  premises  mentioned  In 
search  of  "booze,"  as  he  testified,  at  which 
time  he  destroyed  some  bottles,  as  to  the 
contents  of  which  the  respective  parties  dis- 
agree. At  that  time  the  brother  of  defend- 
ant, who  was  the  owner  of  the  place,  told 
Martin  "he  wasn't  wanted  In  the  place  and 
for  him  to  get  ont  and  stay  out"  On  the 
erenli^  of  tbe  affray  here  in  question  Martin 
was  sitting  In  the  ball  watching  a  game  of 
pool,  when  defendant  aeked  him  "if  he  had 
any  particular  business  there,"  and  said,  "If 
he  had  not,  he  had  better  get  out  while  he 
could."  Martin  told  defendant  to  bring  on 
his  gun,  to  which  defendant  replied  that  he 
did  not  need  any  gun  for  such  people.  Mar- 
tin did  not  leave,  but  B«it  a  friend  to  get  bis 
revolver  for  him.  Some  minutes  thereafter, 
without  any  further  conversation,  defendant 
approached  Martin,  who  was  sitting  quietly 
in  a  chair,  and  attempted  to  strike  him  over 
the  head  with  a  heavy  billiard  cue.  Mar- 
tin warded  off  the  blows,  first  with  bis  arm 
.  and  later  with  a  chair.  At  last  he  took 
refnge  under  a  table  where  he  drew  bis  gun, 
and  prepared  to  use  It  when  some  one  else 
placed  the  defendant  under  arrest 

A  reversal  of  the  judgment  is  asked  upon 
the  grounds :  (1)  That  the  court  erred  In 
admitting  certain  evidence  as  to  the  raid 
made  by  Martin  two  weeks  before;  (2)  that 
certain  comments  made  by  the  district  at- 
torney during  the  trial  were  misconduct  prej- 
udicial to  tbe  defendant;  (3)  that  the  court 
did  not  properly  admonish  the  Jury  at  two 
of  tbe  adjournments  taken  during  the  trial; 
and  (4)  that  the  court  erred  In  its  statnnent 
of  the  law,  relative  to  Martin's  right  to  re- 
main In  the  billiard  hall  after  being  ordwed 
to  leave  by  the  defendant  In  Its  Instructions 
to  tbe  Jury. 

Places  of  amusement  carried  on  for  profit 
are  quasi  public  In  character,  and  the  par- 
ticular business  here  in  question  was  one 
as  to  which  it  has  been  declared  competmt 
for  the  legislative  branch  of  the  government 
In  the  eiercise  of  Its  police  power,  to  regu- 
late or  prohibit  as  the  exigencies  of  the 
communl^  may  require.  Ex  parte  Murphy, 
8  CaL  App.  440,  07  Pac.  199;  Ex  parte  Mey- 
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ers,  7  Cal.  App^  528,  94  Pac.  87a  It  was 
the  right  If  not  the  duty,  of  Martin  as  a 
police  <^cer  to  ke^  all  places  of  this  kind 
within  his  township  under  snperrisUm,  and, 
wboierer  he  had  reason  to  suppose  the  law 
was  being  violated  tiierein,  to  enter  and 
remain  so  long  as  was  reasonably  necessary 
to  ascertain  whether  or  not  "tbe  drunkep 
men  whom  he  saw  In  the  place**  proenred 
their  liquor  then,  Pon  t.  Wlttman,  147 
Oal.  280^  81  Pac  984,  2  L.  B.  A.  (N.  a)  683. 
The  common-law  doctrine  as  to  the  right  of 
a  manager  of  such  a  place  to  eject  a  person 
(and  particularly  an  ofBcer  of  the  peace)  from 
his  praises  at  his  own  pleasure,  as  declar- 
ed In  Burton  t.  Scherpf,  1  Allen  (Mass.)  18S. 
79  Am.  Dec  717,  is  not  the  law  of  this  state. 
Greenberg  t.  Western  Turf  Ass'n,  140  Cal. 
857,  7S  Pac.  1050,  reaffirmed  148  Oal.  126, 
123,  82  Pac.  684,  118  Am.  St  Rep.  216.  The 
court  did  not  err  In  giving  the  Instmctlon 
complained  of. 

The  failure  of  the  court  to  admonish  the 
Jury  under  section  1122  of  the  Praal  Code 
Is  not  necessarily  reversible  «Tor.  While 
the  section  should  have  been  and  always 
ought  to  be  strictly  compiled  with,  yet  If  no 
injury  appears  to  have  restilted  from  an 
omission  to  do  so,  prejudice  will  not  be  pre- 
sumed. People  V.  Thompson.  84  CaL  606,  24 
Pac.  384;  People  v.  Coyne,  116  Cal.  295,  48 
Pac.  218.  In  tbe  case  at  bar  the  error  com- 
plained of  was  the  failure  to  give  the  lan- 
guage of  tbe  section  In  full  at  two  adjourn- 
ments. It  does  not  appear  that  It  was  not 
given  at  other  adjournments,  or  that  there 
were  no  other  adjournments  at  which  it  may 
be  presumed  it  was  given.  The  language  of 
the  district  attorney,  the  use  of  which  Is  as- 
signed as  error,  is  not  beyond  that  which  Is 
permissible  as  a  matter  of  argumoit  The 
comment  as  to  the  tesUmony  of  a  witness 
for  the  defendant  that  the  witness  is  "mak- 
ing a  plausible  story,"  Is  improper  while  the 
witness  Is  testifying,  but  is  not  or  at  least 
was  not  under  the  circumstances  here,  suf- 
ficient to  Justify  the  setting  aside  of  a  vw- 
dict  or  a  reversal  of  the  Judgment 

Some  of  tbe  allied  errors  assigned  in 
connection  with  tbe  admission  of  evld^ce  as 
to  the  raid  made  by  Martin  two  weeks  prior 
to  the  date  of  the  trouble  cannot  be  con- 
sidered, as  no  exceptions  were  preserved  to 
the  rulings  of  the  court  In  relation  Uiereto. 
Prior  to  the  amendment  of  section  1259  of 
tbe  Penal  Code  in  1909  (St  1909,  p.  1088, 
a  713)  this  was  necessary.  People  v.  Mil- 
ler, 122  Cal.  93,  54  Pac.  623.  There  are  oth- 
ers, however,  as  to  which  exceptions  were 
properly  preserved.  Defendant's  brother,  tbe 
proprietor  of  tbe  billiard  hall,  was  called  as 
a  witness  for  d^endant  and  on  his  direct 
examination  gave  his  version  of  a  raid  or 
search  for  liquors  made  by  Martin  two  weeks 
before,  to  the  effect  that  Martin  had  forcibly 
entered  some  rear  rooms  on  the  witness's 
premises  and  destroyed  some  bottles  of  cher- 
ry cider  or  grape  juice,  bat  that  he  found  no 
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"boose."  On  croes-examlnatlon,  tb«  wttness 
ms  sBked  by  tlie  district  attorney :  "Q.  On 
this  raid  tliat  yon  veak  (rf,  or  this  aearcfa, 
did  he  search  any  other  prMulses?**  This 
qnestlon  was  objected  to  generally,  and  on 
the  ground  tbat  It  was  not  proper  cross-ex- 
amination, and  the  court  overmled  tbe  ob- 
jection and  an  exception  was  noted.  The 
answer  was,  "He  did."  He  was  then  ask- 
ed, "Did  he  find  any  booze?"  to  which  ques- 
tion a  general  objection  was  Interposed  and 
the  witness  answered,  "He  did,"  before  the 
court  ruled.  Def«idant  moved  the  answer 
be  atrldien  oat,  without  assigning  grounds 
of  motion,  and  the  court  denied  it;  an  excep- 
tion being  preserved.  Tbo  witness  testified 
that  Martin  broke  up  and  destroyed  the 
booze,  and  was  then  asked  the  question :  "I 
will  ask  if  yon  had  any  notice  served  on 
yon  by  the  constable,  Martin,  five  days  or 
any  other  number  of  days  prior,  relative  to 
this  booze  question?"  An  objection  to  this 
was  overruled,  and  an  exception  taken  and 
the  witness  answered:  **X  can't  say  that  it 
had.  I  received  a  paper,  but  I  don't  know 
whether  It  would  be  considered  a  notice 
served." 

This  same  matter  had  been  gone  into  by 
tbe  defendant  on  bis  cross-examination  of 
Martin  earlier  in  the  trial  and  tbe  statement 
made  by  defendant's  counsel  In  one  of  bis 
questions  to  Martin:  "You  are  talking  about 
some  other  place.  You  are  wllHug  to  break 
Into  other  people's  places,  aren't  you?"  Up- 
on redirect  examination  of  this  witness,  over 
the  objection  of  defendant,  the  district  attor- 
ney was  permitted  to  show  that  Martin  "had 
served  notice  on  this  defendant,  proprietor 
of  this  pool  haU,  relative  to  abating  the  nui- 
sance carried  on  there."  All  of  these  excep- 
tions are  presented  as  error. 

The  evidence  relating  to  the  prior  occur- 
rence seems  to  have  been  Introduced  by  the 
people  for  the  purpose  of  showing  that  there 
was  a  motive  for  defendant's  attack  upon 
Martin.  A  pn^r  question  was  propounded 
hy  the  district  attorney  to  which  an  objec- 
tion was  made  by  the  defendant  and  the  an- 
twet  given  was  that  the  wltoess  "went  In 
to  search  the  place  and  poured  out  some 
boose  and  whisky."  No  motion  was  made 
to  strike  this  answer  out,  and  on  cross-oxam- 
Inatiffli  dtfeodant  elicited  Martin's  story  of 
the  raid  in  detail,  and  finally  made  the  dec- 
laraticm  as  to  Martin's  "breaking  Into  other 
places"  alwve  mentioned.  Under  the  circum- 
stances of  this  case,  we  are  unable  to  say 
that  the  defendant  was  prejudiced  by  any 
act  of  the  district  attorn^  or  the  court  In 
its  mllngB  In  relation  to  this  evidence. 
Courts  of  appeal  sit  to  review  such  errors  of 
tbe  trial  court  and  misconduct  of  the  pre- 
vailing party  as  prejudice  the  rights  of  the 
party  claiming  to  be  aggrieved,  and  not  to 
%9t  aside  verdicts  or  reverse  Judgments  mere* 


ly  because  some  error  has  betn  committed 
upon  the  trial. 

Conceding  tbat  the  Introduction  of  improp- 
er matter  into  a  case  by  tbe  defmdant  does 
not  Jmtify  the  court  In  pamitUng  a  district 
attorn^  to  pursue  this  same  line  of  exam- 
ination on  cross  or  redirect  examination,  or 
estop  the  defendant  from  objecting  to  such 
CTOBB  or  redirect  examlnatl<»i,  as  the  case 
may  be,  nevertheless,  the  fact  that  tbe  de- 
fendant has  already  called  the  same  matter 
to  the  attention  of  the  Jury  will  be  con- 
sidered in  determining  whether  or  not  the 
error  committed  at  tbe  request  of  the  district 
attorney  is,  or  is  not,  prejudicial  to  tbe  de- 
fendant. So  considering  the  rulings  except- 
ed to,  we  are  unable  to  see  how  the  defend- 
ant was  prejudiced  by  the  showing  that  Mar- 
tin had  found  "booze"  on  other  premises  and 
destroyed  1^  while  tbe  fact  that  he  had 
served  a  notice  on  defendant  relative  to  abat- 
ing a  nuisance  carried  on  at  the  pool  hall 
can  hardly  be  deemed  to  have  been  prej- 
udicial. The  latter  tended  in  some  degree 
to  show  that  Martin's  presence  In  the  pool 
hall  was  in  pursuance  of  his  official  duties, 
and  to  negatlre  the  theory  of  defendant  that 
he  was  a  trespasser. 

No  prejudicial  error  appearing  in  the  rec- 
ord, we  have  not  considered  the  objection  of 
the  Attorney  General  that  the  appeal  from 
tbe  order  denying  the  motion  Is  not  before 
us,  but  from  an  examlnatlou  and  considera- 
tion of  the  entire  record  the  Judgment  and 
order  are  both  affirmed. 

We  concur:  ALLEN,  P.  J.;  BHAW*  X 


(U  Cal.  A.  fll) 

TRBIS  T.  BERLIN  DYE  WORKS  ft 
LAUNDRY  00.    (Civ.  686.) 
(Court  d  Appeal,  Second  District,  California. 
Sept  SO,  1909.) 

L  TatAi.  (I  404*)  —  FinDivas  —  "Dux  aud 

Owing." 

Tbe  finding  that  there  was  "due  and  owine" 
nader  the  contract,  though  objectionable  as  In 
fonn  a  conclusion,  is  a  Bufficient  finding  of  non- 
payment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  4(M.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pPl  2220,  2221.1 

2.  Trial  (S  4(H«)— FiKDiNas~''WAS  tJwpAio." 

The  finding  that  a  certain  sum  "was  nn- 
paid"  relates  back  to  the  filing  of  the  complaint, 
and  from  it,  in  the  absence  of  anytiung  to  tbe 
contrary,  it  follows  that  it  was  unpaid  at  the 
time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  404.*] 

8.  Sales  (8  176*)— Shipping  Less  Thaw  Ob- 
DEBED— Action  fob  Pbice— Estoppei,. 

Defendant  baving  ordered  of  plaintlflh  a 
certain  number  of  boxes  to  be  made  and  letter- 
ed according  to  Bpecifications,  plaintiffs  there- 
after notified  it  of  their  inability  to  furnish  the 
full  number,  but  tbat  they  could  ■n[>ply  m 
certain  smaller  number;  and  after  expiration 
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of  a  reasonable  time  after  aack  notice,  for  de- 
fendant to  give  notice,  which  it  did  not  give, 
that  it  would  not  acceirt  less  than  the  full  num- 
ber, plaintiffs  manufactured  and  shipped  the 
smaller  number.  Held,  that  It  was  defendant's 
duty,  if  unwilling  to  accept  leas  than  the  stipu- 
lated number,  to  signify  its  disapproval  of  the 
proposed  shipmeQt,  so  that,  not  having  done  so. 
It  was  estopped  to  defend  against  an  action  for 
the  price  thereof  on  the  ground  that  the  full 
number  ordered  was  not  shipped.  , 

[Ed.  Note.— For  other  casea.  see  Sales,  Dec; 
Dfg.  {  176.*] 

4.  Appeal  and  Kbrob  ({  934*>— PBEauuFTioir 

AS  TO  Evidence. 

In  the  absence  of  the  evidence,  It  will  be 
presumed  to  support  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  8777;  Dee.  Dig.  ffiSi.*] 

Appeal  from  Superior  Conrt,  Los  Ai^elM 
Coanty ;  M.  P.  Conrer>  Ju^fe 

Action  by  Nicholas  Trets  against  tbe  Ber- 
lin Dye  Works  &  Idondry  Company.  JvOs- 
ment  for  plaintiff.  Defendant  appeahi  on 
Judgment  roll.  Affirmed. 

Goldberg  &  Meily,  for  appellant  Adams, 
Bdiaertzer  &  Blnford.  for  respondent 

SHAW,  J.  On  Sqitember  28, 1806,  defend- 
ant In  writing  ordered  plalnUfTs  assignor, 
the  Commercial  Ebvelope  &  Box  Company, 
to  ship  It  (the  defendant)  10,000  boxes.  The 
order  set  forth  In  the  complaint  contained 
foil  spedflcatlons  as  to  material,  sizes,  and 
quality  of  the  boxes,  and  prescribed  certain 
lettering  to  be  printed  thereon.  It  was  also 
provided  that  6,000  of  the  boxes  so  ordered 
should  be  shipped  as  soon  as  the  box  com- 
pany could  get  them  ready  for  shipment,  and 
the  remainder  of  said  order  to  be  shipped  in 
January,  1007.  It  Is  alleged  in  tbe  complaint 
that  the  Commercial  Envelope  &  Box  Com- 
pany did  ship  to  defoidant  the  10.000  boxed 
BO  ordered  and  did  everything  required  of 
It  to  be  done  in  filling  said  orda;  that  the 
agreed  value  of  said  10,000  boxes  so  ordered 
was  $332.50,  and  that  neither  said  sum  nor 
any  part  thereof  has  been  paid.  The  answer 
Is  a  general  denial.  The  court,  In  effect, 
foimd  that  in  the  month  of  October  defend- 
ant received  notice  from  the  box  company 
that  it  intended  to  ship  a  less  number  of 
boxes  than  called  for,  in  the  fulfillment  of 
the  contract,  but  notwithstanding  the  fact 
that  defendant  had  such  notice,  It  failed  to 
notify  the  box  compaziy  that  it  would  refuse 
to  accept  the  boxes  unless  the  full  number 
called  for  by  tbe  order  were  shipped,  al- 
though, had  it  so  desired,  It  could  have  given 
notice  of  suoh  Intended  refusal.  The  court 
fnrther  found  that  on  November  6,  1900,.  said 
Conmiercial  Envelope  &  Box  Company,  as- 
signor of  plaintiff,  shipped  to  defendant  9,712 
of  the  boxes  so  ordered,  and  no  more,  and 
that  plaintiffs  assignor,  the  box  company, 
did  fully  comply  with  the  terms  of  said  or- 
der, except  that  It  shipped  288  less  than  call- 
ed for  by  the  order.  Defendant  refused  to 
receive  tbe  9,712  boxes,  or  any  part  thereof. 


Judgment  was  rendered  as  prayed  for  in 

the  complaint  • 

Issue  was  Joined  upon  the  question  of  non- 
payment,  as  to  which  the  court  found  "that 
there  was  due  and  owing  under  the  contract^' 
from  defendant  to  plaintiff  the  sum  of 
$322.09.  Appellant  insUts  that  such  finding 
is  insufficient,  in  that  It  la  not  a  finding  of 
fact,  but  a  mere  conclusion  ot  law,  and  that 
the  finding  that  such  sum  was  doe  does  not 
negative  a  subsequent  payment  thereof  The 
finding  la  not  one  to  be  ccnnmended.  and  it 
is  objectionable^  iMth  by  reason  of  Us  b^ng 
In  the  form  of  a  condnslon  and  in  the  word^ 
ing  thereof,  which  relates  to  a  time  anteriw 
to  the  trial.  While  the  question  la  not  free 
from  difficulty,  nevertheless  the  finding  must 
be  held  suffident  upon  the  opinion  in  Stewart 
V.  Burbrldge,  102  Fac.  9(0,  where  it  Is  ex- 
pressly held  by  this  court  that  a  finding  that 
a  sum  remains  "due  and  owlng^  la  a  suf- 
ficient finding  as  to  nonpayment  In  the 
consideration  of  that  case  this  court  had  be- 
fore it  tbe  opinion  of  the  Supreme  C^urt  in 
Ward  V.  Clay,  82  CaL  602,  23  Pac.  227,  where 
the  court,  In  considering  the  sufficient  of  a 
finding  upon  tbe  Issue  of  nonpayment  based 
upon  the  use  <tf  the  words  "due  and  owing;** 
says:  "This  implied  that  the  balance  found 
to  be  due  and  owing  remained  nnjtald."  It 
Is  true  that  In  denying  a  petition  for  a  re* 
hearing  therein  Chief  Justice  Beatty  ex- 
pressed an  opinion  to  the  effect  that  such 
finding  was  a  mere  conclnslon  of  law  and 
Insufficient  as  a  finding  of  fact  covering  titie 
Issue  of  nonpayment,  but  holding  that  such 
Issue  In  that  case  was  covraed  by  other  facts 
found  constituting  a  sufficient  finding  of  non- 
payment In  the  subsequent  case  of  Penrose 
V.  Winter,  136  Cal.  289,  67  Pac.  772,  the  court 
held  that  an  allegation  In  tbe  complaint  that 
a  certain  sum  was  "due  and  owing"  implied 
that  It  was  unpaid.  The  conclusion  of  this 
court  in  Stewart  v.  Burbrldge  supra,  is  bas- 
ed upon  ttie  principle  announced  In  the  Poi- 
rose  Case  and  appears  to  be  supported  by  the 
opinion  of  the  Suprone  Court  In  Ward  ▼. 
Clay,  supra.  If  the  use  of  the  words  "due 
and  owing"  in  an  allegation  imply  that  the 
sum  Is  unpaid,  it  would  seem  that  a  like  im- 
plication must  follow  their  use  In  a  finding 
upon  tbe  issue  of  nonpayment  That  It  was 
unpaid  relates  back  to  the  time  of  the  filing 
of  the  complaint^  and  being  then  unpaid,  and 
In  the  absence  of  any  finding  to  the  contrary, 
it  follows  that  It  was  unpaid  at  the  date  of 
tbe  trial. 

Tbe  court  found  as  a  conclusion  of  law 
that  defendant  was  estopped  from  any  de- 
fense based  upon  the  failure  of  the  box  com- 
pany to  ship  the  full  number  of  boxes  order, 
ed.  Appellant  Insists  that  this  conclusion  is 
erroneous.  It  appears  from  the  record  that 
the  boxes  were  to  be  manufactured  in  accord- 
ance with  spedficatlons,  which  called  for 
three  differrat  sizes,  with  certain  mattor 
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printed  upon  them,  as  per  sample  of  cover 
sabmitted  to  the  box  company.  The  court. 
In  effect,  found  that  prior  to  shipping  the 
boxes  plaiutilTs  asslsuor  notlfled  defendant 
of  the  former's  inability  to  supply  the  full 
number  of  boxes  ordered,  and  that  defendant 
had  time  within  which  It  could  have  notified 
plalntifTs  assignor  that  It  would  not  accept 
less  than  the  full  number  called  ^or  In  the 
order,  but  that  It  did  not  do  so.  It  does  not 
appear  from  the  findings  when  plalntHTs  as- 
signor gave  this  notice^  other  than  in  the 
Dionth  of  October  prior  to  shipment  on  No- 
veml>er  6th;  neither  does  It  appear  that 
the  box  company  notified  defendant  of  the 
exact  number  of  boxes  which  it  was  able  to 
furnish.  In  the  absence  of  the  evidence, 
which  is  not  brought  up,  every  Intendment 
must  be  resolved  la  favor  of  the  Judgment 
We  must  therefore  assume,  the  contrary  not 
appearing,  that  plaintiff's  assignor  notified 
defendant  that  It  could  supply  the  number 
ot  boxes  which  It  did,  in  fact,  ship,  namely, 
0,712.  The  fact  that  the  boxes  ordered  were 
In  size  and  manufacture  to  comply  with  par- 
ticular specifications  contained  In  the  order, 
and  that  the  evidence  may  have  shown  that 
all  the  work  required  to  fill  an  order  special- 
ly adapted  to  the  wants  of  defendant  was 
done  subsequent  to  the  expiration  of  a  rea- 
sonable time  after  the  giving  of  the  notice, 
brings  the  case  within  the  well-recognized 
equitable  rule  that  he  who  la  silent  when  he 
ought  to  spealc  shall  not  be  heard  to  speak 
when  he  ought  to  be  silent  The  drcumstaa- 
ces  were  such  that  the  notice  given  by  plain- 
tlflTs  assignor  to  defendant  In  October  Im- 
posed upon  defendant,  If  It  was  unwilling  to 
accept  less  than  the  stipulated  number  of 
boxes,  the  duty  tyt  signifying  its  disapproval 
of '  the  proposed  shipment  of  9,712  towards 
filling  the  order.  The  defendant's  silence 
must  be  construed  to  have  been  Intended  to 
Influence  the  box  company  to  engage  In  an 
undertaking  prejudicial  to  Its  Interest  The 
obvious  effect  of  such  conduct  on  the  part 
of  defendant  was  to  mislead  the  box  com- 
pany to  do  otherwise  than  It  would  have 
done  if  the  defendant  had  expressed  its  dis- 
approval of  such  proposed  action.  By  reason 
thereof  plaintiff's  assignor  incurred  the  ex- 
pense of  making  and  shipping  the  boxes, 
which  defendant  knew  was  288  less  than  the 
number  ordered.  Alvord  v.  United  States,  8 
Ct  CL  364;  Scharman  v.  Scharman  et  al.,  38 
Neb.  39,  56  N.  W.  704;  Newmarket  Iron 
Foundry  v.  Harvey,  23  N.  H.  395;  Maxwell 
T.  Bay  City  Bridge  Co.,  46  Mich.  278,  9  N. 
W.  410.  The  case  at  bar  Is  easily  distin- 
guishable from  those  cases  like  Deane  v. 
Oray  Bros.,  etc.,  Co.,  109  Oal.  433,  42  Pac. 
443,  and  Mickelson  v.  New  East  Tlntic  Ey. 
Co.,  23  Utah,  42,  64  Pac.  463,  wherein  the 
court  held  that  the  defendants  were  not  re- 
quired to  take  affirmative  action  under  the 
circumstances  existing  In  those  cases. 


The  price  agreed  to  be  paid  for  the  10,000 
boxes,  as  shown  by  the  order,  was  $332.50. 
The  court  gave  judgment  for  $322.09.  We 
assume  the  difference  In  the  amounts  to  be 
the  value  of  the  288  boxes  not  delivered. 

Upon  such  theory,  the  judgment  is  correct, 
and  It  Is  therefore  aflSrmed. 

We  concnr:  ALLEN,  P.  J.;  TAOQABT,  7. 


m  Cal-A.8W) 

RECLAMATION  DIST.  NO.  .70  T.  SHER- 
MAN et  al.  (Civ.  533.) 

(Court  ot  A^al,  Third  District^  California. 
Sept.  29,  1809.) 

1.  Appbai.  and  Euob  (f  640*)  —  Becobd — 
Tbanbcbipt. 

The  transcript  on  an  appeal  under  Code 
Civ.  Proc  I  941b,  authorizing  an  appeal  by  fil- 
ing with  the  trial  court  a  notice,  etc.,  must  con- 
form to  court  rule  7  (78  Pac,  ix),  and  no  tran- 
script will  be  filed,  nor  appeal  reviewed,  except 
as  to  qnestions  reviewable  on  the  Judgment  roll 
alone,  unless  the  transcript  coaiomiB  to  the 
rule. 

[Ed.  Note^For  other  casM,  see  Appeal  and 

Error,  Dec.  Dig.  I  6410.*} 

2.  CouBTS  (I  85*)— RtTLBS  OF  OotWiv-BrrBOT. 

The  rules  of  the  Supreme  Court  for  the 
government  of  appellate  practice  are  as  much 
a  part  of  the  system  of  procedure  as  the  rules 
promulgated  for  that  purpose  by  the  Le^latun, 
and  they  must  be  compiled  with. 

[Eld.  Note.^FoE  other  cases,  see  Gourta.  Cent 
Dig.  i  2M;  Dec  Dig.  S 

3.  Statutes  (J  80*)  —  Sfkciaz.  Statutes  — 
OaxATion  or  "Cobpobation." 

St  1905^  p.  717,  c.  552,  creating  a  recla- 
mation district  and  fixing  Its  boandaries,  creates 
a  govemmeotal  agency  merely  for  spedSc  pur- 
poses,  and  does  not  creates  a  corporation  within 
CTonst.  art.  12,  {  1,  prohibiting  the  creating  of 
corporations  by  special  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  86;  Dec.  Dig.  §  80.* 

For  other  definitions,  see  Words  sad  Phrases, 
vol.  2,  pp.  1008-1621 ;  VOL  8>  pp.  7619.  762ai 

4.  Dbainb  a  8;^— Rkcukatior  Distbiots— 
Lkoislative  foweb. 

The  state  may  accomplish  the  work  of  re- 
claiming swamp  lands,  ceded  to  It  by  the  federal 
government  without  organizing  a  district  as 
such,  and  without  giving  the  landowners  with- 
in the  district  any  voice  in  the  selection  ot  the 
tnistees,  and  the  Legislature  may  appoint  com- 
missioners to  perform  the  functions  which  un- 
der existing  schemes  are  performed  by  trustees 
and  assessors. 

[Ed.  Note.— F^r  other  cases,  see  Dnlna,  Cent. 
Dig.  H  1.  8;  Dec  Dig.  1  &•] 

5.  Dbains  (I  73*)— Becuvatioit  Distbiots— 
Assessments— DEFENSES. 

One  assessed  for  reclamation  purposes  may 
not  attack  the  legal  existence  of  the  district 
created  by  a  law  on  its  face  valid  by  showing 
that  the  act  creating  the  district  embraced  with- 
in its  limits  existing  districts,  resulting  In  the 
taking  of  the  property  of  landowners  within  the 
old  districts  without  due  process  of  law,  but 
the  matter  is  one  for  tb«  Attorney  General,  on 
the  relation  of  landownexs  of  one  or  both  ot  the 
old  districts. 

[Ed.  Note.— For  otbar  cases,  see  Drains,  Dec 
Dig.  I  73.*] 
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8.  CoNsnxuTioNu:.  Li.w  ^  48")— Vaumtt  of 

Stat  otb— Pbkbdmptior. 
The  Legislature  may  repeal  lavs  creating 
redamatioD  districts  to  redeim  Bwamp  lands 
granted  to  the  state  by  the  federal  government, 
and,  where  the  Legislature  creates  a  district  em- 
bracing existing  districts,  it  will  not  be  jjresum- 
ed  that  the  enforcement  of  the  act  creating  the 
new  district  will  destroy  vested  rights  or  take 
property  without  due  process  of  law,  where  such 
effect  is  oot  made  clear  from  the  language  of 
the  act  itself. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  46 ;  Dec  Dig.  S  48.*] 

7.  PuBUO  Lands  (S  61*)  — Swamp  I*ahds  — 
Oblioation  or  inrBOHASEB. 

A  purchaser  from  the  state  of  swamp 
landa  granted  to  the  state  by  the  federal  gov- 
ernment, on  condition  that  It  would  reclaim 
the  same  and  make  the  same  suitable  for  cnltl' 
ration,  takes  the  lands  subject  to  the  obligation 
to  perform  the  same  condition. 

[Bd.  Note.— For  other  cases,  see  Pnbllc  Lands, 
Cent  Dig.  fii  201-205 ;  Dec.  Dig.  f  61.*] 

8.  COWSTITUTIOWAL  LAW  (|  70*)— WlSDOlC  OF 
LKGISLATION— JUDJCIAL  IHTEBFEBENOE. 

Where  the  Legislature  deems  it  wise  to  the 
end  that  the  state's  obligation  to  reclaim  swamp 
lands  ceded  to  it  t>y  the  general  ^vemment 
shall  be  performed  to  put  out  of  existence  any 
particular  reclamatioo  district,  which  it  has 
created,  or  to  combine  two  or  more  into  one,  or 
to  create  a  new  district,  embracing  lands  within 
other  districts,  It  will  be  coDclusively  presumed, 
in  a  collateral  attack  on  the  le^Iit;  of  such 
new  district,  that  the  Legislature  has  acted 
with  due  regard  to  the  rights  of  the  owners  of 
the  land  in  the  old  districts,  and  that  the  act 
is  valid,  as  the  wisdom  of  schemes  for  the  recla- 
mation of  sQch  lands  Is  for  the  exclusive  deter- 
mination of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see'  Constitution- 
al Law,  Cent.  Dig.  H  12»,  182,  187;  Dee.  Dig. 
f  7a*] 

a.  DBAZHB  a  18*>— RlOLAKATIOIT  DlSTSIOm— 
FOWEB  OF  TB178TEBS. 

Under  Pol.  Code,  i  3452,  providing  that  the 
landowners  of  a  reclamation  district  shall  adopt 
by-laws  for  the  government  thereof,  and  that 
they  may  be  amended  in  the  same  manner  that 
the  origmal  by-laws  were  adopted,  the  tmstees 
of  a  reclamation  district  have  no  power  to 
amend  the  by-laws  of  the  district  adopted  by  the 
landowners. 

[Ed.  Note.— For  other  eases,  see  DnUn&  Dec 
Dig.  I  1&*] 

10.  DbAIITS  (S  76*)— RECX.AlIATtON  DlBTBIOn— 
ASSESSHENTEH-VAX-IDITT. 

A  prorisioD  in  the  by-laws  of  a  reclamation 
district,  fixing  the  time  when  regular  meetings 
of  the  trustees  ^all  be  held,  and  preRcriblng  the 

Ere  requisites  to  the  calling  of  a  special  meeting, 
I  not  so  vital  as  to  materially  afreet  the  assess- 
ment levied  for  reclamation  purposes,  and,  where 
the  board  has  discharged  its  duties  honestly  and 
the  assessment  commissioners  have  been  fair  in 
the  assessment,  and  there  is  no  suggestion  of 
fraud  in  any  of  the  proceedings,  nor  that  any 
of  the  meetings  of  the  board  were  not  attended 
by  all  the  members  thereof,  an  assessment  will 
not  be  set  aside  merely  because  meetings  were 
held  in  accordance  with  an  unauthorised  amend- 
ment of  the  by-laws  adopted  by  the  trustees  fix- 
ing the  time  of  meeting. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  SS  76-81 ;  Dea  Dig.  8  76.*] 

11.  Tbial  (S  43*)  —  TscHRiau.  Bttxbb -<- Bn- 

FOBCEHENT. 

Where  the  defense  is  technical,  the  court 
may  hold  the  party  engaged  in  making  the  de- 


BEPOBTBB.     .  (GaL 

fense  to  the  strictest  letter  of  the  roles  govern- 
ing the  admission  and  exclusion  of  testimony. 

[Dd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  43.*] 

12.  DBAINB  (S  76*)— BBOLAlfATXOH  DiBTBIOTS 
— ASSIBBHBNTS— VAUDrrr. 

A  substantial  c^plianee  with  the  law  kot- 
eming  the  organization  of  reclamation  districts 
and  tne  administration  of  their  affairs  is  suffi- 
cient to  render  an  assessment  for  reclamation 
purposes  valid. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  7^1 ;  Dec  Dig.  i  76.*] 

13.  Dbains  it  76*>— Rbclauation  Disibioib 

—Assessments— Vauditt. 

Under  Pol.  Code.  }  15,  providing  that  words 
giving  a  joint  authority  to  three  or  more  public 
officers  shall  be  construed  as  ^ving  snco  au- 
thority to  a  majority,  an  assessment  for  recla- 
mation purposes  will  not  be  disturbed  merely 
because  one  of  the  assessment  commissioners, 
after  his  appointment,  furnished  money  to  his 
wife,  who  made  a  loan  secured  by  mortgage  on 
lands  in  the  district,  though  it  be  assumed  that 
the  mortgage  held  by  the  wife  removed  him  from 
the  class  of  disloterested  persons  within  Pol. 
Code,  i  64G6,  providing  that  the  three  commis- 
sioners appointed  to  assess  the  lands  in  a  dis- 
trict shall  be  disinterested  persons,  as  there  Is 
no  inhibition  against  the  majority  of  the  com- 
missioners performing  the  duty  required  of  them. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  I  76.*] 

14.  Drains  (B  76*)— Rectlaication  Distbiotb 
— Abbessmbnts— VAUDirr— "De  Facto  Of- 

FICKB." 

The  office  of  commissioner  to  make  an  as- 
sessment for  reclamation  purposes  Is  created  by 
statute,  and  is  a  de  jure  officer,  and.  when  one 
who  is  appointed,  qualiQes  and  participates  in 
the  performance  of  the  duties  of  toe  commission- 
ers, he  acts  under  color  of  office  and  is  a  de  facto 
officer,  and  as  such  his  acts  are  valid;  an  "of- 
ficer de  facto"  being  one  whose  acts  the  law, 
upon  principles  of  policy  and  justice,  will  hold 
valid  as  far  as  they  involve  the  interests  of  the 
public  and  third  persons  where  he  holds  under 
color  of  a  known  appointment,  void  because  the 
officer  is  not  eligible,  such  inellglUlity  b^ng  un- . 
known  to  the  public 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  S  76.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  2,  pp.  184&-1S51.] 

15.  Dbains  (H  76*)— Reclamation  Dibtbiots 
—Assumption— VALi  ditt— Pbesumptions. 

Pol.  Code,  S  3456,  providing  that  the  com- 
missioners appointed  to  make  an  assessment  for 
reclamation  purposes  must  view  and  assess  on 
the  land  wltiiin  the  district,  a  charge  propor^ 
tionate  to  the  whole  expense  and  to  the  benefits 
from  the  reclamation  works  requires  the  com- 
missioners to  estimate  the  whole  expense  of  the 
proposed  works,  and  then  assess  tne  lands  in 
the  district  proportionally  to  the  whole  expense 
thereof,  according  to  the  benefits  resulting  to 
each  parcel,  and  considerable  discretion  Is  con- 
ferred on  the  commissioners  in  the  determination 
of  the  benefits  to  the  several  tracts,  so  that  an 
assessment  after  a  view  of  the  land  is  presump- 
tively valid  under  section  3163,  making  a  list  of 
the  charges  assessed  on  any  tract  of  land  prima, 
facie  evidence  of  the  matters  therein  contained. 

[E3d.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  8  76.*] 

16k  Dbainb  (I  90*)— Reclamation  Distbiotb 
—BouN  DABIE8— Conclusiveness. 

Where  the  Ijegislature  establishes  the 
boundaries  of  a  reclamation  district  and  embra- 
ces therein  the  land  of  individuals,  It  must  be 
conclusively  presumed,  In  an  action  to  enforce 
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the  collection  of  an  aasessmeQt  for  reclamation 
purposes,  that  the  lands  iocluded  in  the  district 
will  be  benefited  by  the  reclamation  woAa. 

tEd.  Note.— For  other  cases,  see  Drains,  Dec. 
{.  I  80.*] 

17.  Dhains  (I  90*)— Rbclaication  Distbiotb 
—Actions  fob  Assbssmbnts— FinoiNGS. 
A  finding,  in  an  action  to  enforce  an  asseBS- 
ment  for  reclamation  purposes,  that  the  amount 
of  the  charge  levied  on  each  tract  of  land  in  the 
district  was  proportionate  to  the  whole  expense, 
and  to  the  benefits  resaltios  from  the  rernma- 
tion  works,  means  that  a  puty  objecting  to  the 
assessment  has  failed  to  sastain  the  burden  of 
rebutting  the  presumption  In  favor  of  the  validi- 
tj  of  the  aaseesment, 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  f  90.*] 

1&  BviDBNCB  (H  87,  88*)--Tbial  (S  139*)— 

PBBSnUPTIOHB— OonOLUSIVENBSB, 

Code  Civ.  Proc  I  2061,  subd.  2,  providing 
that  jurors  must  be  instructed  that  they  are  not 
bound  to  decide  in  conformity  with  the  declara- 
tions of  any  number  of  witnesses  against  a  pre- 
sumption, recognises  that  a  presumption  Is  evi- 
dence wbicli  may  outweigh  the  positive  testi* 
mony  of  witnesses  against  it,  and  while  against 
a  fact  proved  or  admitted  a  disputable  presump- 
tion has  no  weight,  yet  where  it  is  undertaken 
to  prove  a  tact  gainst  the  presumption  It  re- 
mains for  the  jury  to  determine  whether  the 
fact  has  been  proven. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  H  109^  111:  Dec.  Die.  SS  87,  89 ;* 
Trial.  Cent  Dig.  ||  882,  833,  8(15; 
Dee.  Dig.  I  189.*] 

19.  BviDEwOB  (§  591*)— Weight  amd  Stiin- 
cxBncir. 

A  iparty  bringing  out  testimony  of  a  witness 
by  making  the  witness  his  own  witness  is  bound 
by  his  statements,  though  they  may  be  a  con- 
clusion of  the  witness. 

[Ed.  Note.— For  other  EMdence, 
Gent.  Dig.  SS  2410-2413;  Dec.  Dig.  |  S81.*] 

20.  Appsu.  and  Bbbob  (|  1043^— Habuless 

BbBOB— GORTINDAITCB. 

Where  the  findlnn  of  the  trial  court  would 
have  been  the  same  it  an  absent  witness  had 
been  present  and  had  testified,  the  refusal  to 
grant  a  continuance  on  the  ground  of  the  alH 
sence  of  witness  will  not  be  distQrt)ed. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4121 ;  Dec  Dig.  f  1048.*] 

Appeal  from  Superior  Cooirt,  Sntter  Coun- 
ty; K.  F.  Mahan,  Judge. 

Action  by  Reclamation  District  No.  70 
against  Mary  May  Sherman  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

Ifilton  ShoH^rdaon  and  XL  A.  Brtdgeford, 
for  appellants.  A.  L.  Bhlnn  and  A.  H.  Hew- 
itt, for  resp<mdflat; 

HABT,  J.  This  Is  a  suit  f<fr  the  enforce* 
ment  of  a  Hen  upon  certain  land  of  defend- 
ants, situated  within  the  limits  of  Reclama- 
tion District  No.  70,  under  an  assessment 
toe  reclamation  purposee.  Judgmoit  pass- 
ed for  the  plaintiff,  and  this  appeal  is  from 
said  judgment  under  section  941b  of  the 
Code  of  CivU  Procedure.  The  transcript  of 
the  proceedings,  etc;,  as  authorized  by  said 
section,  is  not  In  form  as  required  by  rule 
7  (78  Pac.  li)  of  this  court,  and  we  will, 
therefore,  take  occasion  to  here  say  that 


hereafter  no  transcript  In  an  appeal  taken 
directly  to  this  court  under  the  section  men- 
tioned will  be  filed,  nor  the  appeal,  ex'^c^t 
as  to  such  questions  as  may  be  reviewed  on 
an  appeal  from  the  Judgment  on  the  Judg- 
ment roll  alone  where  the  Judgment  roll  is, 
as  here,  presented  In  a  proper  and  separate 
and  distinct  form  from  the  transcript  of 
the  proceedings,  will  be  considered  by  this 
court,  unless  such  transcript  conforms  to 
the  requirements  of  said  rule  7.  It  would 
seem  scarcely  necessary  to  say  that  rules 
laid  down  by  the  Supreme  Court  for  the 
government  In  many  particulars  of  the  ap* 
pellats  practice  are  as  much  a  part  of  our 
system  of  procedure  as  the  rules  promulgat- 
ed for  that  purpose  by  the  Legislature,  and 
they  are,  therefore,  as  much  the  necessary 
learning  of  the  practicing  lawyer  as  either 
the  rules  of  procedure  and  practice  estab- 
lished by  the  Legislature  or  the  principles 
of  substantive  law.  The  consequences  of 
failure  to  observe  these  rules  are  upon  the 
lawyer,  and  not  upon  the  court  The  cum- 
bersome and  unwieldy  form  of  the  record 
here  Is  excused  in  this  Instance  only  because 
the  section  under  which  the  appeal  Is  prose- 
cuted Is  new.  and,  further,  because  the  liti- 
gation Involved  in  the  action  Is  of  more  than 
ordinary  Importance  for  the  reason  that  the 
defendants'  land  has  been  decreed  to  be  sold 
for  the  satisfaction  of  the  assessment  levied 
by  the  plaintiff. 

The  validity  of  the  assessment  is  challei^- 
ed  by  appellants  on  the  grounds:  (1)  That 
the  act  of  the  Legislature  by  which  the 
plaintiff  was  organized  as  a  reclamation  dis- 
trict (St  1905,  p.  717,  c.  652)  Is  unconstitu- 
tional and  void,  because,  it  is  claimed.  It  Is 
a  special  law,  and  therefore  violative  of  ar- 
ticle 12,  section  1.  of  the  Oonstitution.  (2) 
That  embraced  within  the  boundaries  of 
plaintiff  are  two  other  reclamation  districts, 
which  were  created  under  the  provisions  of 
general  laws  and  which  were  in  existence 
at  the  time  of  the  enactment  of  the  law  es- 
tablishing and  organizing  plaintiff.  (3)  That 
the  board  of  trustees  of  plaintiff  by  resolu- 
tion amended  the  by-laws  adopted,  in  pur- 
suance of  section  8462  <rf  the  Political  Code, 
by  the  landowners  within  ttXB  district  (4) 
That  the  assessment  commlsaionen  were  not 
disinterested  persons,  as  required  1^  and 
within  the  meaning  of  the  lan^age  of  sec- 
tion 3456  of  the  Political  Code.  (S)  That 
the  commissioners  "did  not  take  Into  consid- 
eration the  quality  and  grade  of  the  lands 
of  the  district  in  fixing  the  assessments  and 
had  nothing  before  them  to  show  the  rela- 
tive heights  of  the  land." 

1.  Upon  the  first  point  the  contention  Is, 
as  stated,  that  a  reclamation  district  is  a 
"corporation"  within  the  meaning  of  article 
12,  i  1,  Const,  which,  in  part  provides; 
"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special 
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act."  In  Buppoit  of  this  contention,  coonsel 
cite  a  number  of  early  Oallfomla  cases  In 
wblch  reclamation  districts  are  declared  to 
be  corporations.  Dean  t.  Davis,  51  Cal. 
410;  People  t.  Reclamation  District  108, 
53  Cal.  34S;  People  t.  Williams,  66  GaL 
647;  People  t.  Larue,  67  CaL  528,  8  Pac 
84 ;  Irrigation  District  t.  De  Lappe,  70  Cal. 
353,  21  Pac.  825.  And  as  late  as  Angus  t. 
Browning,  130  Cal.  503,  62  Pac.  827,  It  was 
held  that  Reclamation  District  108  was  a 
corporation,  citing  People  v.  District  108, 
53  Oal.  348,  supra,  but  it  Is  not  therein  ex- 
pressly declared,  nor  do  we  think  the  court 
Intended  to  hold  In  that  case,  that  reclama- 
tion districts  belong  to  any  of  the  classes 
of  corporations  defined  by  section  284  of 
the  Civil  Code  or  that  they  come  within  the 
pnrvlew  of  the  article  and  section  of  the 
Constitution  enjoining  the  creation  of  cor- 
porations except  by  general  laws.  Long  be- 
fore the  decision  In  Angus  v.  Browning, 

130  Cal.  503,  62  Pac.  827,  supra,  the  Supreme 
Court  declared  In  the  case  of  Reclamation 
DlBt  No.  551,  117  Cal,  121.  48  Pac.  1016, 
that  reclamation  districts,  even  If,  for  the 
want  of  a  better  term,  they  may  be  called 
corporations,  were  not  within  the  definition 
of  "corporations"  as  given  by  section  284  of 
the  Civil  Code,  and  this  view  has  not  only 
been  adopted  by  the  Supreme  Court  In  a 
case  decided  subsequently  to  the  case  of  An- 
gus V,  Browning,  130  Cal.  503,  62  Pac.  827, 
but  It  has  been  expressly  held  that  such  dis- 
tricts may  be  formed  and  organized  by  spe- 
cial acta  People  v.  Levee  Dlst  706,  131  Oal. 
80.  63  Pac.  676. 

In  People  v.  Reclamation  District  No.  551, 
supra,  the  court,  referring  to  the  corpora- 
tions defined  by  the  section  of  the  ClvU 
Code  referred  to,  says :  'These  [reclamation] 
districts  in  my  opinion  belong-  to  neither 
of  these  classes.  They  are  special  organiza- 
tions, formed  to  perform  a  certain  work, 
wnich  the  policy  of  the  state  requires  or 
permits  to  be  done,  and  to  which  the  state 
has  given  a  certain  degree  of  discretion  in 
making  the  improvements  contemplated. 
They  are  described  by  Dillon  In  bis  work  on 
Municipal  Corporations,  S§  24,  25,  26.  He 
calls  them  'quasi  corporations.'  Perhaps  it 
would  have  been  more  accurate  to  say  that 
they  are  not  corporations  at  all,  but  are  so 
classed  because  many  of  the  presumptions 
and  rules  which  apply  to  corporations  have 
been  made  applicable  to  them.  They  are 
public  agencies,  which  would  cease  to  exist 
when  the  policy  of  the  state  has  changed  so 
that  they  are  no  longer  required,  or  when 
there  Is  no  further  function  for  them,  to  per- 
form. And  there  is  nothing  In  the  Constitu- 
tion relating  to  municipal  corporations  which 
would  prevent  the  state  from  so  changing 
its  policy  as  to  put  them  out  of  existence." 
See  Hensley  v.  Reclamation  Dlst  No.  556, 
121  Cal.  96,  53  Pac.  401. 

The  case  of  People  v.  Levee  Dist.  No.  6. 

131  CaL  30,  63  Pac.  G76,  before  referred  to, 


sets  at  rest  and  completely  dissipates  all 
donbt  which  may  have  existed  as  to  the  na- 
ture of  reclamation  and  irrigation  districts 
and  the  extent  of  the  power  of  the  Legisla- 
ture In  forming  them.  It  Is  there  said: 
"Section  1  of  article  12  of  the  Constitution, 
having  reference  to  private  corporations,  pro- 
vides that  they  may  be  formed  under  gener- 
al laws,  but  shall  not  be  created  by  a  special 
act  Article  11,  8  6,  of  the  Constitution,  de- 
clares that  corporations  for  municipal  pur- 
poses shall  not  be  created  by  special  laws. 
Act  1891,  p.  235,  c.  164,  is  unquestionably  a 
special  law.  If  Levee  District  No.  6  be  a 
corporation.  It  Is  certainly  not  a  private 
corporation,  and  must.  If  It  be  recognized 
by  the  Constitution  at  ail,  come  under  the 
designation  of  article  11,  S  6 — 'a  corporation 
for  municipal  purposes.'  And  If  It  be  a 
corporation  for  municipal  purposes  within 
the  meaning  of  that  article  and  section,  then 
indubitably,  the  act  of  March,  1891,  forcing 
upon  it  a  new,  distinct  and  different  or- 
ganization. Is  special  and  inhibited  legisla- 
tion. But  Is  Levee  District  No.  6  a  corpora- 
tion for  municipal  purposes  within  the  mean- 
ing of  the  Constitution?  Expressions  will 
be  found  In  the  cases  where  such  organiza- 
tions have  been  designated  'corporations  for 
municipal  purposes,'  or  'public  corporations,' 
or  'corporations  for  public  purposes,'  but 
these  were  convenient  phrases  of  designation 
and  description,  rather  than  judicial  dec- 
larations as  to  the  nature  and  character  of 
these  agencies.  The  question  propounded 
is  conclusively  answered  by  People  v.  Rec- 
lamation Dist  No.  551,  117  Gal.  114,  48  Pac 
1016.  It  Is  there  held  that  a  reclamation 
district  conceding  It  to  be  a  corporation,  Is 
not  a  corporation  for  municipal  purpose 
within  the  meaning  of  the  Constitution.  But 
as  such  levee  districts,  or  reclamation  dis- 
tricts, are  distinctly  not  private  corporations, 
they  are  corporations  In  a  class  by  them- 
selves, and  the  general  powers  of  the  Ivegl»- 
lature  for  their  creation,  organization,  and 
control  are  In  no  wise  limited  by  the  Consti- 
tution of  the  state."  See,  also,  Rec.  Dlst 
No.  551  V.  County  of  Sacramento,  134  Cal. 
478,  66  Pac.  668,  and  People  ex  rel.  Chapman 
V.  Sacramento  Drainage  District  103  Pac. 
207.  In  the  last  meutioued  case  it  la  said: 
"The  act  does  no  violence  to  article  1,  i  11, 
nor  to  article  4,  S  25,  nor  to  article  11,  S  6. 
of  the  Constitution  of  the  state.  That  the 
district  here  organized,  If  It  be  considered 
a  corporation  at  all,  is  not  a  corporation  or- 
ganized for  municipal  purposes  within  the 
contemplation  of  article  11,  section  6,  of  the 
Constitution,  must  be  taken  as  well  settled. 
People  V.  Reclamation  District  551,  117  Oal. 
114,  48  Pac.  1016;  People  v.  Levee  District 
No.  6,  131  Cal.  30,  63  Pac.  676;  Reclamation 
District  V.  County  of  Sacramento,  134  Cal. 
477.  66  Pac.  6GS.  It  Is  unnecessary  to  re- 
peat the  reasons  set  forth  In  the  decisions 
In  those  cases  by  which  the  conclusion  there 
reached  was  expressed,  to  the  effect  that 
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aach  districts  are  In  strlctneBS  not  corpora- 
tions at  all,  but  rather  goTernmental  agen- 
cies to  carry  out  a  Bpectfic  purpose — the 
agency  ceasing  with  the  accomplishment  of 
the  pnrpoae.  But,  additionally,  It  may  be 
said  that  the  likeness  of  these  agencies  to 
corporations  la  snperflclal,  and  that  the  aim- 
llltnde — for  It  Is  no  more  than  this— ceases 
If  consideration  be  paid  to  l^e  fact  that  the 
state  could  accomplish  this  very  work  with- 
out organizing  a  district  as  sncb  at  all,  and 
without  giving  tiie  landowners  within  the 
district  any  voice  in  tbe  selection  of  the 
managers  or  trnsteea.  Thus  it  would  be 
perfectly  1^1  and  competent  for  the  Legla- 
lature,  delUnitlng  a  tract  of  land.  Itself  to 
appoint  a  commissiooer  or  commissioners  to 
perform  all  of  the  functions  which,  under 
the  existing  schemes,  are  performed  by  the 
tmstees  and  the  assessors.  «  *  •  Nor, 
while  a  special  act.  Is  the  law  obnoxious  to 
the  other  sections  of  the  Constitution  above 
dted.  The  considerations  dictating  the  ne- 
cessities of  a  special  law  are  plain  as  above 
•et  forth.  It  would  require  a  clear  showing 
Dpon  the  face  of  the  law  Itself  that  a  special 
act  was  not  required  before  a  court  would 
interfere  with  the  determination  of  a  co- 
ordinate branch  of  the  government  npon  this 
sabject,  and,  generally,  as  is  said  In  People 
V.  McFadden,  81  Cal.  489,  22  Pac.  851,  15 
Am.  St  Rep.  66,  the  determination  of  snch  a 
matter  'depends  upon  questions  of  fact  which 
this  conrt  has  no  means  of  investigating,  and 
upon  the  solution  of  which  It  would  not 
attempt  to  substitute  its  Judgment  In  place 
of  that  of  the  Legislature.* "  Nothing  more 
can  be  said  upon  the  point  under  considera- 
tion than  Is  expressed  in  the  foregoing  au- 
thorities, which,  it  la  clear,  conclusively  set- 
tle the  proposition  adversely  to  the  claim  of 
the  appellant 

2.  The  proposition  that  the  assessment  Is 
Invalid  because  the 'act  creating  plaintiff  em- 
braced within  the  limits  of  the  latter  two 
reclamation  districts  existing  at  the  time  of 
the  creation  of  plaintiff  cannot  be  maintain- 
ed. Counsel  argue  that  the  destruction  of 
the  two  districts  In  the  manner  suggested 
mnst  result  In  the  taking  of  the  property 
of  the  landowners  within  the  old  districts 
without  due  process  of  law.  In  reply  to 
this  argument,  It  is  to  be  said  that  even  If 
the  point  were  one  which  could  be  appropri- 
ately urged  against  the  validity  of  the  assess- 
ment in  the  case  at  bar,  there  Is  nothing  In 
the  record  before  us  showing  or  tending  to 
show  in  the  slightest  degree  that  the  prop- 
erty of  the  landowners  in  the  old  districts 
has  been  taken  without  Just  compensation 
having  been  paid  for  It  or,  without  due 
process  of  law,  by  the  act  of  the  Legislature 
establishing  the  boundaries  of  plalntlfT  and 
aathorizing  Its  organization  as  a  reclama- 
tion district.  But  the  point  is  one  which 
the  defendants  cannot  urge  in  this  proceed- 
ing against  the  legality  of  the  assessment 
It  the  Legislature  has,  by  its  act  creating 


the  plaltttlfr,  trespaased  upon  or  usurped  any 
of  the  rights  of  other  reclamation  districts 
existing  before  and  at  the  <tlme  of  the  es- 
tablishment of  the  boundaries  of  plaintiff, 
the  matter  Is  one  for  the  Attorns  G«ieral, 
upon  the  relation  of  some  landowner  of  one 
or  both  of  the  old  districts,  to  inquire  into 
through  appropriate  legal  proceedings.  In 
other  words,  the  point  under  consideration 
Involves  a  collateral  attack  npon  the  legal 
existence  of  plaintiff  and  such  an  attack 
la  not  within  the  right  of  the  def^idants 
In  this  case  to  Interpose ;  for.  If  It  be  a  fact 
that  plaintiff  has  no  legal  existence  for  the 
reason  here  suggested  by  appellants,  it  does 
not  so  appear  from  the  face  of  the  act  creat- 
ing plaintiff,  and  therefore  such  fact  cannot 
obviously,  constitute  a  defense  against  the 
legality  of  the  assessment  People  v.  La 
Rue,  67  Cal.  526,  8  Pac  84.  The  act  creat- 
ing the  plaintiff  Is  upon  Its  face  In  all  re- 
spects perfectly  valid,  and.  If  facts  extrinsic 
to  the  act  Itself  may  disclose  the  Invalidity 
of  the  enactment  and  consequently  the  Il- 
legality of  the  district,  an  Inquiry  to  that 
end.  If  there  exists  authorl^  for  any  such 
Inquiry,  mnst  be  prosecuted  directly  against 
the  district  and  not  against  any  of  the  acts 
of  its  own  officers  or  the  other  public  offi- 
cers who  are  charged  with  the  administra- 
tion of  Its  affairs.  It  Is  well  settled  that  the 
legality  of  reclamation  districts  and  like 
quasi  public  corporations  or  public  agendee 
established  for  similar  purposes  cannot  In 
a  suit  to  enforce  an  assessment  for  the  pur- 
pose of  their  creation  and  organization,  be 
challenged;  or,  in  other  words,  their  le- 
gality cannot  be  collaterally  attacked.  Hoke 
V.  Perdue,  ^  Cal.  545;  Reclamation  Dlst. 
V.  Gray,  95  Cal,  601,  30  Pac.  779;  Swamp 
Land  Dlst  v.  Silver,  98  Cal.  51,  32  Pac.  866; 
Quint  V.  Hoffman,  103  Cal.  606,  87  Pac  514, 
777;  Reclamation  Dlst  v.  Turner,  104  CaL 
334,  37  Pac  10S8. 

The  act,  by  express  language,  repeals  all 
acts  and  parts  of  acts  inconsistent  with  Its 
provisions,  and  manifestly,  If  there  existed 
at  the  time  of  its  passage  any  law  authoriz- 
ing the  maintenance  of  districts  which  were 
made  a  part  of  the  district  created  by  said 
act,  such  law  was  repealed,  at  least  by  nec- 
essary Implication.  The  Legislature  Is  to  be 
presumed  to  have  known  of  the  existence 
of  such  other  districts  and  to  have  consider- 
ed and  weighed  all  vital  matters  with  re- 
spect to  their  operation  and  expenditures  as 
such  and  the  extent  of  their  efficiency  to  ac- 
complish, in  full  measure,  the  purposes  for 
which  they  were  created.  There  can  be  In- 
dulged no  presumption  that  the  effect  of  an 
act  of  the  Legislature,  if  enforced,  will  be  to 
destroy  vested  rights  or  to  take  property 
without  due  process  of  law,  where  such  ef- 
fect Is  not  made  clear  from  the  language  of 
the  act  itself.  That  it  is  within  the  power 
of  the  Legislature  to  repeal  laws  creating 
reclamation  districts  Is  a  proposition  well 
established.    The  swamp  and  overflowed 
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lands  of  Oalifonla  were  granted  by  the 
general  govenunoit  to  the  state  upon  condi- 
tion that  the  latter  would  reclaim  the  same 
BO  that  they  might  become  suitable  for  the 
purposes  ot  cnltlTatlott,  and  those  who  be- 
come pardiasws  of  such  lands  from  the 
state  so  take  them  subject  to  the  obligation 
to  paform  the  same  condition.  Kimball  t. 
Bedamatlon  Fond  Cool.  45  Oal.  344 ;  Lamb 
T.  Bee.  Dlst,  78  Gal.  138,  14  Paa  825,  2  Am. 
St  Bep.  776 ;  Oonnty  ot  Kings  t.  County  of 
Tolare,  119  Gal.  600,  61  Pac  860;  MUler  ft 
Lux  T.  Batz,  142  Gal.  447.  76  Pac.  42;  Bedam- 
atlon Dist  T.  County  of  Sacramento.  134  CaL 
477,  66  Pac.  668.  Therefore  the  state  may 
adoj>t  any  policy  conslstrat  with  reason  for 
the  prosecution  of  the  worlE  of  reclaiming 
such  lands;  for  there  Is  no  limitation  placed 
by  the  Otmstltntlon  npcm  the  power  ol  the 
Legislature  to  change  its  policy  with  r^rd 
to  this  sohject  As  Is  said  Is  Fei^  t.  Bee. 
Dist,  117  CftL  114,  48  Pac.  1016^  supra, 
speaking  of  reclamation  districts,  "tb«y  are 
public  agudes  which  would  cease  to  exist 
when  the  policy  ot  the  state  baa  cbangeO, 
*  *  *  and  there  Is  nothing  In  the  Oonstl- 
tntlon  relating  to  munldpal  cozporatlonB 
wliich  would  prevent  tlie  state  from  so 
changing  its  policy  as  to  put  them  out  of  ex- 
istence." If,  Qierefoxe,  the  Legislature  deem 
it  to  be  a  wise  and  beneficent  policy,  to 
the  end  12iat  the  state's  <ribl^tlon  to  reclaim 
and  conserve  the  vast  bodies  ot  swamp  and 
overflowed  lands  ceded  to  It  by  the  general 
govranment,  to  put  out  of  existence  any  par^ 
tlcular  reclamation  district  which  It  has  er^ 
ated  OT  to  combine  two  or  moxa  districts  al- 
ready in  exlstmce  into  one  or  to  form  a  new 
district  embracing  lands  included  within  the 
boundaries  of  other  existing  districts,  it  must 
be  conduslvely  presnmed,  in  a  ccdlateral  at- 
ta^  upon  tiie  legality  of  such  new  district 
80  formed,  tliat  the  law-makiiv  department 
has  acted  with  due  regard  to  the  rl^ts  of 
tb»  landowners  of  the  old  districts,  and 
that,  In  fact,  the  latter  act  is  In  all  respects 
legal  and  valid.  In  short,  the  policy  <rf  onr 
schemes  for  the  reclamation  of  swamp  and 
overflowed  lands  is  one  fdr  ezduslTe  detra- 
mlnatlon  by  the  Legislator^  and.  as  before 
declared.  If  tlie  acts  of  that  body  upon  the 
subject  are,  upon  th^  face,  regular  and 
Talid,  they  cannot  be  impeached  In  any  col- 
lateral proceeding. 

8.  It  appears  firom  ttie  record  ttiat  the 
owners  of  the  land  embraced  In  District  70. 
or  those  owning  a  majorily  in  acreage  of 
such  land,  in  pursuance  of  section  of 
the  Political  Code,  adopted  a  set  of  by-laws 
fttr  the  government  of  Uie  business  of  said 
district  and  that  subsojuently  the  board 
of  trustees  ammded  said  l^r-lsws  so  as  to 
change  the  time  for  holding  the  regular 
meetings  of  said  board  from  the  last  Satur- 
day In  each  month  to*  the  first  Monday  in 
eadi  month;  and  furthw  amooded  the  In- 
laws with  respect  to  the  extent  of  the  notice 
to  be  given  the  maabers  oC  fiie  board  of 
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truBt^  of  special  meetings  of  the  board. 
Section  8452  of  the  Political  Code,  supra, 
provide  that  the  landowners  of  the  district 
shall  adopt  by-laws  for  the  govenunwt  there- 
of, and  that  such  by-laws  "may  be  amended 
at  any  time  In  the  same  manner  that  the 
original  by-laws  were  adopted."  It  is  not 
seriously  contended  that  the  effect  of  the 
mere  unauthorized  act  of  the  board  of  trus- 
tees In  amending  or  attempting  to  amoid 
the  by-laws  is  to  vitiate  the  assessmait; 
but  appellants  complain  in  this  connection 
that  the  trial  court  committed  prejudicial 
error  by  ite  alleged  refusal  to  permit  than 
to  prove  that  the  regular  meetings  ot  the 
board  at  irtilch  all  the  In^tOTtant  busineBS 
of  the  district  committed  to  that  body  was 
transacted  were  held  on  the  first  Monday 
of  each  month.  In  accordance  with  the  n- 
qulrement  of  the  ammdment  whldi  the  board 
undertook  to  make  to  the  t^-laws  In  that 
particular,  instead  of  on  the  last  Saturday 
of  each  month  o  prescribed  by  the  by-laws, 
and,  furthw,  iliat  the  court  would  not  per^ 
mlt  proof  as  to  the  notice  givot,  If  any,  to 
the  members  ot  the  board  of  trustees  of  any 
special  meetings  at  which  the  business  at 
the  board  w^s  transacted.  The  rulings  com- 
plained of  were  uptm  questions  propounded 
by  counsel  for  the  appellants  to  the  secre- 
tary of  Oie  board  of  trustees. 

Directing  his  attention  to  the  reeolntloD 
adfqited  by  tlie  board  purporting  to  change 
the  r^lar  meeting  days  of  said  board  to 
the  first  Monday  In  eadi  month,  this  wit- 
ness was  aaked  U  said  bfterd  liad  hrtd  its 
meetings  *^rsuant  to"  said  rescdutlon  and 
whether  said  bmrd  had  "met  upon  any  oth- 
er day  as  a  tagular  meeting  than  Monday 
as  iwovided  by  this  resolution" ;  and  wbeOi- 
er,  **atter  the  passage  ot  that  resolution 
your  board  adopted  Monday  as  the  regu- 
lar meeting  day  ot  said  board."  To  these 
questions  the  objection  was  made  by  the 
Idalntiff,  and,  npon  that  ground  sustained 
ti»  court  that  tbey  called  tor  the  opin- 
ion or  condnaion  of  the  witness  and  as  veu 
called  for  Immaterial  testimony.  Objection 
was  sustained  on  the  same  ground  to  the 
following  question  1^  appellants  to  the  same 
witness:  "I  will  ask  yon  if  pursuant  to  a 
resoluiion  eontfdned  on  page  2  ot  your  mlit. 
ntes  in  relation  to  special  meetings  that  If 
yon  pursued  the  method  Iberdn  provided 
for  living  notice  of  special  meetli^  as 
therein  provided  for  alone?"  The  object 
sought  to  be  attained  by  the  qnestlons  thus 
propounded  to  tlie  secretary  was  undoubted- 
ly to  show  that  tlie  board  ot  trustees  had 
held  the  meetings  tor  the  transaction  of 
their  offldal  business  npon  days  other  -Qian 
those  prescribed  for  elthu  regular  or  special 
meetings  by  tiie  by-laws  as  adopted  by  the 
landowners.  The  by-laws,  as  so  adopted, 
provide  that  In  tte  case  of  special  meedngs, 
the  same  may  be  held  at  any  time  at  fihe 
call  of  the  presidfflit  ot  the  board,  **npon  no- 
tioe  given  to  each  trustee  by  mail,  at  least 
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ooB  day  before  snc2i  special  meeting."  The 
pnrported  amendment  by  the  board  provided 
that  special  meetings  may  be  held  **npon 
five  hours'  previous  notice  thereof  given  per- 
sonally by  the  president  to  each  member  of 
said  board  or  without  Bucb  notice  If  all  mem- 
bers are  present"  The  trial  court  made  no 
epedflc  finding  as  to  the  days  upon  irhloh 
the  meetings  were  held,  but  the  Judge,  in 
rendering  his  decision,  said:  "I  think  the 
-evidence  clearly  Shows  it  was  done  at  some 
meeting  other  than  a  regular  meeting  of  the 
board,  but  as  to  what  notice  was  given  of 
the  meeting  at  which  these  acta  were  per- 
formed there  is  no  testimony." 

It  is  very  plain  that  the  trustees  of  a 
reclamation  district  have  no  right  or  power 
to  amend  or  change  the  by-laws  of  snch  dis- 
trict adopted  by  the  landowners.  The  stat- 
ute places  this  power  In  the  landowners,  and 
they  alone  may  exercise  It  But  we  do  not 
look  upon  a  provtslon  in  such  by-laws  fix- 
ing the  time  at  which  regular  meetings  of 
the  board  of  trustees  shall  be  held  and  pre- 
scriMng  the  prerequisites  to  the  calling  of 
a  special  meeting  as  being  so  vital  as  to  ma- 
terially affect  an  assessment  levied  for  the 
purposes  of  muSi  an  organization.  The  ob- 
ject of  sndi  a  provision  Is,  of  course,  to 
gnarantee  the  proper  observance  of  the 
greater  and  paramount  consideration  involv- 
ed In  all  reclamation  schemes  whose  prose- 
cution la  .authorized  by  the  state  to  wit: 
Tliat  the  business  for  which  such  districts 
have  been  formed  shall  be  faithfully  trans- 
acted and  their  purpose  finally  accomplished 
by  those  (Charged  with  that  duty.  If  the 
law  has  been  substantially  followed  In  the 
oi^nlzation  of  such  districts;  If  the  elec- 
tion of  the  trustees  has  been  unattended 
by  fraud  or  dishonest  practices ;  if  the  board 
has  dlscha^ed  Its  duties  honestly  and  fair- 
ly; If  the  assessment  commissioners  have 
been  fair  and  honest  in  the  assessment  of 
the  lands  In  the  district,  taking  into  consid- 
eration In  the  performance  of  that  du^  all 
the  elements  essential  to  a  Just  and  equit- 
able apportionment  of  the  assessment  of 
■each  piece  or  tract  of  land,  according  to  the 
benefits  which  will  accrue  to  it  by  reason  of 
the  reclamation  works — then,  under  these 
-drctmistances.  It  is  not  vltal^  material  In 
our  opinion  whether  all  the  meetings  of  the 
board  of  trustees,  whether  regular  or  spe- 
cial have  been  held  or  called  according  to 
the  strict  letter  of  the  provision  of  the  by- 
laws fixing  the  time  at  which  regular  meet- 
ings shall  be  held  or  prescribing  the  prereq- 
uisites to  the  catling  of  special  meetings. 
There  ia  no  suggestion  here  that  there  was 
any  fraud  In  any  of  the  proceedings  leading 
to  the  organization  of  the  district  or  In  the 
asscBsment  Nor  is  there  any  claim  that  any 
<tt  the  meetings  of  the  board  were  not  at- 
tended by  all  the  members  of  said  board,  and, 
it  it  eoold  be  assumed  that  the  appellants 
could  have  proved,  if  the  court  had  permitted 
'ttie  testimony,  that  crataln  special  meetings 


of  the  board  had  been  held  without  the  no- 
tice prescribed  by  the  oy-laws  having  been 
previously  given  to  vtie  members  of  the  board, 
and  It  appeared,  as  is  conceded  here,  because 
It  is  not  questioned,  that  all  the  members 
were  present  at  such  meetings,  we  hardly 
think  any  court  could  be  found  that  would 
set  at  naught  an  assessment  levied  for  so 
Important  a  purpose  and  thus  undo  the  frui- 
tion of  long  and  laborious  work  and  thereby 
Impede  the  progress  of  an  enterprise  which 
the  state  itself  has  t^ligated  itself  to  press 
to  a  successful  termination,  merely  because 
of  the  omission  to  give  a  notice,  the  sole 
and  only  purpose  of  which  bad  In  fact  been 
realized.  If  at  such  meetings  all  the  mem- 
bers of  the  board  were  present  then  wheth- 
er the  notice  required  was  glv^  of  course 
became  immaterial. 

But  the  objection  to  some  of  the  questions 
put  to  the  secretary  of  the  board  tbat  they 
called  for  the  conclusion  of  the  witness  was 
well  taken.  Ordinarily  there  Is  little  harm 
to  be  apprehended  from  answers  to  such 
questions  as  were  objected  to  here.  But  the 
defense  In  this  case  1^  In  every  aspect  of  It 
technical  In  the  extrmie,  and  we  approve  the 
course  of  a  trial  court  in  a  case  where  a 
defense,  as  here,  is  founded  entirely  upon 
technicalities  behind  which  there  is  little 
substance,  in  holding  counsel  who  are  en- 
gaged la  making  such  a  defense  down  to 
the  strictest  letter  of  the  rule  governing  the 
admission  and  exclusion  of  testimony.  We 
make  this  observation  with  no  Intention  of 
challenging  the  right  of  counsel  to  make 
such  a  defense  If  they  choose  to  do  so,  or 
believe  the  exigencies  of  their  cause  require 
It  The  defense  here,  as  we  have  thus  tar 
considered  the  case,  is  based  altogeth^  upon 
alleged  slight  departures  from  the  strict  let- 
ter of  the  law  governing  the  organization  of 
reclamation  districts,  and  we  think  that  the 
great  purpose  of  those  districts — a  purpose 
in  which  the  state  as  well  as  the  owners  of 
land  embraced  therein  are  vitally  interested, 
because  the  reclamation  of  the  lai^  areas 
of  swamp  and  overflowed  lands  within  the 
borders  of  tUs  commonwealth  means  Increas- 
ed prosperity  to  the  whole  stats — should  not 
be  circumvented  or  Impeded  by  any  mere 
omission  to  dot  an  'T'  or  cross  a  "t."  For 
the  result  of  a  reversal  of  the  Judgment  In 
an  action  this  character,  the  law  by  which 
It  is  authorized  b^ng  In  all  respects  valid, 
because  of  slight  deviations  from  the  proce- 
dure by  which  the  assessment  is  required  to 
be  levied,  could  only  be  to  cause  the  extra 
expense  to  the  landowners  necessarily  inci- 
dent to  levying  the  assessment  again,  and 
for  this  reason,  among  those  stated,  a  de- 
parture from  the  prescribed  procedure  should 
be  of  a  very  mat^al  and  substantial  nature 
before  a  reversal  of  the  cause  should  be  or- 
dered. We  therefore  think  that  a  substan- 
tial compliance  with  the  provisions  of  the 
law  governing  the  organization  of  snch  dis- 
tricts and  the  administration  of  tb^  aibim 
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oaght  to  be  all  that  Bhonld  be  required, 
for,  unllbe  mtmldpal  coiporatlons,  tbey  are 
bi-ougbt  iuto  eslBtence  to  Berve,  as  public 
aseDclea,  a  special  purpose  for  the  whole 
state  and  to  pass  out  with  the  adileTement 
of  that  purpose. 

4.  It  Is  next  contended  that  the  evidence 
discloses  that  the  assessment  commiBBlonen 
were  not  disinterested  persons.  TbiM  con- 
tention Is  based  upon  testimony  showing  that 
the  wife  of  CoinniiBsltmer  McBae  was  the 
holder  of  a  mortgage  on  certain  lands  situ- 
ated In  the  district  Section  8456  of  the 
Political  Code  prorldes  that  the  tiiree  com- 
ralsaloners  appointed  hf  the  board  at  snper- 
TlBors  to  aaaeas  the  lands  constituting  the 
district  shall  be  "disinterested  persons."  Mc> 
Rae  testified  that  the  mortgage  referred  to 
was  glren  to  secure  the  loan  of  mon^  ac- 
quired during  marriage,  but  that  he  gave  the 
mon^  to  his  wife  so  that  abe  could  make 
the  loan,  and  thus  prevent,  by  reuon  of 
Qiat  transaction,  his  dlsquallflcatioQ  to  serve 
as  an  assessment  commissioner  of  the  "Sacra- 
mento Drainage  District"  The  point  is,  how- 
ever, devoid  of  merit  The  mortgage  was  ex- 
ecuted some  three  weeks  after  HcRae  had  bera 
sdected  by  the  board  of  supervisors  as  one 
of  the  assessment  commissioners  of  plaintiff, 
and  conceding,  without  deciding,  tiiat  a  mort- 
gage held  by  the  wife  of  a  commissioner  .on 
lands  within  the  district  for  which  he  was 
appointed  a  commlsslraer  would  be  a  saffl- 
dent  reason  for  his  disquallflcatlon,  or 
would  remove  him  from  the  class  of  "dis- 
interested persons"  from  which  the  aMesa* 
ment  commissioners  miut  be  selected,  we  do 
not  think  that  the  assessment  can  be  affect- 
ed or  disturbed  by  that  circumstance  There 
is  no  inhibition  In  die  statute  authorizing 
the  appointment  of  these  commissioners  or 
in  any  part  of  the  law  relating  to  the  or- 
ganisation and  management  of  reclamation 
districts  against  a  majority  of  such  com- 
missioners performing  the  duty  required  of 
them.  Section  15  of  tbe  Political  Code  pro- 
vides that  "words  giving  a  joint  authority 
to  three  or  more  public  officers  or  other  per- 
sons are  construed  as  giving  sucli  authority 
to  a  majority  of  them,  unless  it  is  otherwise 
expressed  In  the  act  giving  the  authority." 
Prior  to  the  adoption  of  the  foregoing  sec- 
tion, die  rule  was  the  reverse,  but  tbe  rule 
now  is  that,  in  the  absence  of  an  express 
provision  to  the  contrary,  *for  all  practical 
purposes  the  majority  becomes  the  full 
board.  It  Is,"  as  Is  said  In  People  t.  Hecht,. 
105  Cal.  627,  38  Pac.  941,  27  L.  R.  A.  203. 
45  Am.  St  Rep.  06,  "the  receptacle — the  res- 
ervoir— of  ail  the  authority  conferred  upon 
the  whole,  and  its  action,  it  is  submitted, 
cannot  be  stayed  by  the  nonaction,  failure  to 
qualify,  absence,  death,  or  want  of  eligibility 
of  the  minority."  Moreover,  the  office  of  as- 
sessment commissioner  Is  created  by  the  stat- 
ute, and  is  a  de  Jure  office.  When  McRae 
was  appointed  and  qualified  as  an  assess- 
ment commissioner  and  participated  In  the 
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p^ormance  of  the  duties  of  the  commission- 
ers, he  was  acting  under  color  of  office,  and' 
presumptively  enUtied  to  the  office  and  to 
discharge  Its  duties.  He  was  a  de  facto 
officer  engaged  In.  the  dlsdiarge  of  the  du- 
ties of  a  de  Jure  office,  and  as  such  his  acts 
were  as  valid  and  binding  as  those  <tf  a  de 
Jure  o^cer.  People  v.  Hecht  supra ;  Kltta 
V.  Superior  Court,  6  GaL  App.  462,  00  Pac 
977.  An  Interesting  case  upon  the  subject 
of  officers  de  facto  Is  that  of  State  v.  Carroll, 
38  Conn.  4^,  0  Am.  400,  where  It  la 
said :  "A  definition  suffidmtly  accmrate  and 
comprehoislve  to  cover  the  whtde  ground 
must,  I  think,  be  substantially  as  follows: 
An  officer  de  facto  Is  one  whose  acts,  thou^ 
not  those  of  a  lawful  officer,  the  law,  upon 
piindples  of  policy  and  Justice  will  hold 
valid  BO  far  as  th^  Involve  the  Interests  of 
the  public  and  third  persons  where  the  du- 
ties of  the  office  wrae  ezerdsed:  •  •  * 
(3)  Under  color  of  a  known  election  or  ap- 
pointment, void  betanse  the  officer  was  not 
eligible,  •  •  •  such  ineliglblUty  •  •  • 
being  unknown  to  the  publla"  Se^  also. 
People  V.  La  Rue,  aupra.  It  will  further  b» 
observed  that  at  the  time  of  McBae^  ap- 
pointment as  commissioner  by  the  board  of 
supervisors  he  was,  so  far  as  the  mortgage 
to  his  wife  might  have  affected  his  qnaltflca- 
tlons  to  serve  as  such,  a  "dlslnto«sted  per- 
son.'* 

5.  The  claim  Is  urged  that  the  commis- 
sioners In  making  the  assessment*  ffUIed  to 
take  into  consideration  "the  quality  and 
grade  of  the  lands  of  the  district  in  fixing  the 
assessmentB^  and  had  nothing  before  them 
to  show  the  relative  heights  ot  the  land." 
Section  3466  of  the  Political  Code  provides 
that  the  commissioners  "must  view  and  as- 
sess upon  the  land  situated  within  the  dis- 
trict a  charge  proportionate  to  tbe  whole 
expense  and  to  tbe  benefits  of  which  will 
result  from  such  works,"  etc.  It  Is  thua 
to  be  seen  that  the  duty  of  the  commlsalon- 
ers  Is  to  make  an  estimate  of  the  whole  ex- 
pense of  the  proposed  reclamation  works, 
and  th«i  assess  the  lands  embraced  In  the 
district  proportionate  to  the  whole  expense 
thereof  and  according  to  the  benefits  which 
will  result  to  each  parc^  of  land  from  such 
reclamation.  It  Is  dear  that  the  statute  con- 
templates that  considerable  discretion  shall 
be  exerdsed  by  the  commlsdoners  In  the 
determination  of  the  question  as  to  benefite 
which  win  accrue  to  the  several  tracts  of 
land  Indnded  in  the  district  By  this  we- 
mean  to  say  that,  while  an  arUtrary  as- 
sessment cannot  be  levied,  the  Judgment  of 
the  commissioners  upon  the  assessment,  aft- 
er a  view  of  the  land  as  contemplated  by 
the  stetute,  must  be  prestnned  to  have  been 
the  result  of  a  consideration  of  all  the  ele- 
ments necessary  to  a  Just  apportlonmmt  of 
the  assessment  In  fact,  section  3463  of 
tbe  Political  Code  so  provides.  It  reads 
as  follows:  "From  and  after  tbe  filing  of 
tbe  list  or  certified  copy  thereof,  tiie  char> 
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ges  assessed  upon  any  tract  of  land  witbln 
tbe  county  constitute  a  Hen  thereon,  and 
In  any  action  to  enforce  Bald  Hen  or  to 
determine  Its  validity,  said  list,  daly  exe- 
cdted  by  said  commissioners,  or  a  certified 
copy  thereof,  sball  be  prima  facie  evidence 
of  tue  matters  tbereln  contained,  and  that 
said  commissioners  were  duly  appointed  and 
qualified,  as  required  by  law,  and  that  tbey 
did  view  and  assess  upon  tbe  lands  set  forth 
in-  said  lists  the  charges  therein  contained, 
and  that  said  charges  are  In  proportion  to 
the  whole  expense  and  the  benefits  of  which 
will  result  from  the  works  of  reclamation 
for  which  said  assessment  Is  so  levied."  In 
other  words,  after  the  assessment  list  or  a 
certified  copy  thereof  has  been  filed,  the  pre* 
snmptlon  is  that  the  assessment  was  appor^ 
tloned  in  obedience  to  the  law.  Therefore, 
when  the  plaintiff  introdnced  In  evidence  the 
assessment  book,  a  prima  facie  case  was 
thereupon  made  out  in  favor  of  the  lien 
against  the  lands  of  the  appellants,  and  the 
burden  was  then  cast  upon  the  latter  to  over- 
come, If  they  could,  the  presumpUon  thus 
arising. 

McRae,  one  of  the  commissioners,  was  ex- 
amined as  to  the  methods  of  levying  the  as- 
sessment adopted  by  the  commissioners,  and 
other  testimony  was  received  bearing  upon 
tbe  character  of  the  land  of  the  appeUants 
as  to  elevation  and  other  elements  which 
should  be  considered  In  properly  apportion- 
ing an  assessment  for  reclamation  purposes. 
McRae,  among  other  things,  said  that  the 
land  of  appellants  was  assessed  according  to 
"the  benefit  it  derived  from  the  district,  the 
lands  and  the  drainage"  Testimony  was 
offered  by  the  appellants  to  show  that  the 
land  involved  here  was  peculiarly  suitable 
and  adapted  to  the  culture  and  growing  of 
prunes,  and  some  of  the  witnesses  testified 
that  the  eCTect  of  water  flowing  upon  lands 
of  the  same  quality  was  to  enrich  It  for 
prune-producing  purposes,  to  which  It  could 
well  be  devoted  where  the  water  could  be 
drained  off  In  tbe  winter  season.  The  pur- 
pose of  this  testimony  was  obviously  to  show 
chat  the  land  of  appellants  could  derive  no 
practical  benefit  whatsoever  from  reclama- 
tion, and  that  any  assessment  levied  there- 
on for  reclamation  purposes  should  not  be 
sustained.  But  the  question  whether  the 
land  will  or  will  not  be  benefited  by  reclama- 
tion works,  or  in  other  words,  whether  It 
should  have  been  Included  within  the  bound- 
aries of  a  district  formed  for  reclamation 
purposes.  Is  one  which  cannot  arise  or  be 
urged  In  a  suit  of  the  nature  of  the  one  here. 
The  Legislature  having  established  tbe  bound- 
aries of  the  district  and  embraced  tbereln 
the  land  of  the  appellants,  it  must  be  con- 
clusively presumed,  in  an  action  to  enforce 
tbe  collection  of  the  assessment,  that  such 
land  will  be  benefited  by  reclamation  works. 
If  the  rule  were  otherwise,  a  reclamation 
district  could  easily  be  dissolved  or  destroy- 
ed by  the  claim  and  some  proof  of  exemp- 


tion from  assessment  of  every  tract  of  land 
thmin  In  a  suit  to  compel  the  payment  of 
the  assessment  for  the  alleged  reason  that 
such  laud  would  not  be  benefited  by  the  rec- 
lamation scbemea  authorized  by  tbe  legis- 
lature. 

The  ultimate  and  only  question  in  this 
respect  which  it  is  competent  to  adjudicate 
in  an  action  of  this  character  is:  Has  the 
assessment  been  levied  as  tbe  law  prescribes 
and  according  to  benefits  which  will  result 
to  the  land  from  reclamation  works?  View- 
ing, therefore,  the  testimony  presented  by 
the  defendants  in  the  light  of  proof  offered 
as  tending  to  show  only  the  alleged  inequali- 
ty of  the  assessment  levied  upon  the  lands 
of  appellontB,  all  that  can  t>e  said  with  re- 
gard to  It  Is  that  its  probative  force  or  value 
constituted  a  matter  purely  and  entirely  for 
the  determination  of  the  trial  court  The 
court  found  that  the  amount  of  the  charge 
levied  upon  each  and  every  tract  of  land 
In  said  district  was  proportionate  to  the 
whole  expense  and  to  tbe  benefits  which  would 
result  from  the  said  works  of  reclamation, 
and  with  this  finding  we  have  discovered  no 
reason,  after  an  examination  of  the  record 
evidence,  Justifying  interference  by  this 
court  This  finding  simply  means  that  the 
defendants  failed  to  sustain  the  burden 
which  rested  upon  them  of  rebutting  the 
presumption  in  favor  of  the  validity  of  the 
assessment,  and  we  are  unable  to  declare,  as 
a  matter  of  law,  that  the  trial  Judge  was  not. 
Justified  in  so  finding.  The  declaration  of 
counsel  that  a  presumption  of  law  "is  an 
arbitrary  rule  which  does  not  weigh  against 
evidence  taken  in  opposition  thereto"  does 
not  harmonize  with  section  2061,  subd.  2, 
Code  Civ.  Proc.,  which  provides  that  Jurors 
are  to  be  Instructed  "that  they  are  not 
bound  to  decide  In  conformity  with  the  dec- 
larations of  any  number  of  witnesses  which 
do  not  produce  conviction  in  their  minds, 
against  a  less  number,  or  against  a  presump- 
tion or  other  evidence  satisfying  their  minds." 
"In  this,"  says  the  Supreme  Court,  in  the 
case  of  People  v.  Mllner,  122  Cal.  179,  54 
Pac.  837,  "la  a  distinct  recognition  of  the 
facts:  <1)  That  a  presumption  is  evidence; 
and  (2)  that  it  Is  evidence  which  may  out- 
weigh the  positive  testimony  of  the  witnesses 
against  It  *  *  *  Against  a  proved  fact, 
or  a  fact  admitted,  a  dispatable  presump- 
tion has  no  weight,  but,  where  It  Is  under- 
taken to  prove  the  fact  against  the  presump- 
tion, It  still  remains  with  the  jury  to  toy 
whether  or  not  the  fact  has  been  proven/ 
and,  if  they  are  not  satisfied  toith  the  proof 
offered  in  its  support,  they  are  at  Itherty  to 
accept  the  evidence  of  the  presumption." 
(Italics  ours.)  As  we  have  seen,  McRae  tes- 
tified that  the  land  of  defendants,  as  were 
all  the  lands  In  tbe  district,  was  assessed 
proportionate  to  the  whole  expense  of  the 
reclamation  works  and  to  the  benefits  which 
would  accrue  to  said  land  therefrom,  and, 
while  this  statement  might  be  said  to  be  a 
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conclusion  of  the  witness,  the  testimony  thus 
brought  out  was  by  the  defendants  them- 
selves, they  having  made  McBae  their  wit- 
ness, and  they,  therefore,  are  bound  by  his 
statements.  In  any  event,  as  already  de- 
clared, it  was  for  the  court  to  say,  after 
listening  to  the  testimony  directly  from  the 
witnesses  themselves,  whether  the  presump- 
tion of  the  legality  of  the  assessment  bad 
been  dispelled. 

6.  Appellants  declare  that  the  court  erred 
to  their  prejudice  by  refusing  to  adjourn 
the  trial  of  the  case  until  they  could  produce 
as  a  witness  one  Blackmar,  who,  so  alleges 
the  affidavit  upon  which  the  motion  for  the 
continuance  was  made,  resided  on  land  ad-  [ 
Joining  that  of  the  defendants  for  a  period 
of  40  years,  and  who  would  have  given  tes- 
timony tending  to  show  that  the  assessment 
was  not  levied  in  accordance  with  benefits, 
"and,  in  fact,  that  the  defraidants'  land  was 
not  beneflted  at  all  by  the  works  of  reclama- 
tion." It  appears  that  Blackmar  had  been 
subpcenaed,  but  failed  to  respond  to  the 
process,  and  was  not  present  when  his  name 
was  called.  Opposition  to  the  motion  was  in- 
terposed by  the  plaintiff  on  the  ground  that 
the  testimony  of  Blackmar  would  be  pure- 
ly cumulative;  a  large  amount  of  testimony 
to  the  same  point  having  already  been  In- 
troduced. 

We  do  not  think  the  court  abused  Its  dis- 
cretion in  refusing  to  grant  the  motion  for 
a  continuance.  We  cannot  say,  as  against  the 
Judgment  of  the  judge  who  tried  the  case 
upon  the  facts,  that  any  different  result 
would  likely  have  been  attained  had  Black- 
mar's  testimony  been  received.  It  is  very 
probable  that,  had  that  witness  testified  as 
appellants  claim  that  he  would  and  no 
different  findings  deduced  by  the  court  from 
those  crystallized  into  the  Judgment  from 
which  tbls  appeal  is  prosecuted,  this  court 
would  be  In  no  better  position  than  It  now 
finds  Itself  to  declare  that  the  finding  of  the 
trial  court  against  the  evidence  offered  in 
opposition  to  the  presumption  favoring  the 
legality  of  the  assessment  was  not  war- 
ranted. 

For  the  reasons  expressed  In  the  forego- 
ing, the  Judgment  la  affirmed. 

We  concur:  GHIFMAM,  P.  J.;  BUB^ 
NETT,  J. 


m  N«T.  170 

WOLF  T.  HUMBOLDT  OOUNTT. 
(No.  130&) 

(Supreme  Court  of  Nevada.   Dec.  S,  1900.) 

SXATITTES  (I  70*)— SPECUI,  LA,WS— PBOOEDUBB 

in  Criminal  Cases. 

Const,  art.  4,  |  20,  prohibits  the  Legtsla- 
tnre  from  pasainK  local  or  special  laws  '^ga- 
latiQS  the  Jurisdiction  -  and  duties  of  the  jus- 
tices of  the  peace  and  of  constables,  and  for 
the  pQuishment  of  crimes  and  misdemeanors, 


BSPOBTER.  (Ker. 

*  *  *  relating  eounbr  and  townidi|p  bnsl- 
□ess.  •  ♦  •  "Section  21  provides  ^t  *in 
all  cases  enumerated  In  the  preceding  section 
and  in  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general  and 
of  uniform  operation  throughout  the  state."  Sec- 
tion 25  provides  that  "the  Liegislatuie  shall  es- 
tablish a  system  of  county  and  township  gov- 
emmeut  which  shall  be  uniform  throughout  the 
state."  Act  of  the  Legislature  approved  Atorch 
13,  1908  (3t  1908.  p.  08,  c.  71),  provides  that 
the  conunissionera  of  H.  county  could  provide 
that  persons  charged  wit^  or  convicted  of  a  mis- 
demeanor in  the  western  townships  of  said  cotin- 
ty  mav  be  imprisoned  in  the  brandi  county  jail 
of  said  county.  Instead  of  the  county  jail.  Htld, 
that  such  act  was  unconstitutional,  as  being  a 
special  act  upon  a  subject  that  could  be  covered 
by  a  genera]  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ff  78,  78%;  Dec  Dig.  i  7«.«] 

Appeal  from  District  Court,  Humboldt 
County. 

Action  by  P.  H.  Wolt  against  the  County 
of  Humboldt   Judgment  for  plaintiff,  and 

defendant  appeals.  Affirmed. 

B.  A.  Ducker,  Dlst  Atty.,  and  C.  Bobbins, 
for  appelant  Hany  Warren  and  U  O.  Wil- 
son, for  respondent 

NORCROSS,  a  J.  This  action  la  brought 
to  recover  $1,607.35  for  services  rendered  the 
defendant  by  plaintiff,  in  his  capacity  of 
constable  of  Lake  township  In  Humboldt 
county.  In  and  about  arresting  certain  per- 
sons in  said  township,  and  taking  and  trans- 
porting certain  prisoners,  who  had  been  tried 
and  convicted  In  the  Justice's  court  of  said 
township,  from  Lovelock,  In  said  township 
and  county,  to  the  county  Jail,  at  Wlnnemnc* 
ca,  in  said  county.  Such  services  were  ren- 
dered from  and  including  June  1,  1906.  to 
and  Including  January  30,  1907.  From  a 
Judgment  In  favor  of  the  plaintiff,  respondent 
herein,  for  the  full  amount  sued  for,  tba  de- 
fendant appeals. 

The  appeal  presents  the  sole  question 
whether  the  Justice  of  lihe  peace  of  Lake 
township  had  Jurisdiction  to  commit  to  Oe 
county  jail  at  Winnemucca  a  prisoner  con- 
victed of  a  misdemeanor  in  his  court.  Instead 
of  committing  him  to  the  branch  county  Jail 
at  Lovelock,  In  the  absence  of  a  finding  that 
the  public  safety  or  the  safety  of  sucb  pris- 
oner required  commitment  to  the  connty 
Jail  at  Winnemucca.  The  question  present- 
ed Is  based  upon  the  {oovislons  of  an  act 
of  the  L^slatnre  which  reads:  "An  act  to 
authorize  ttie  board  of  county  commission- 
ers of  Humboldt  county  to  provide  for  IhB 
Imprisonment  ot  certain  prisoners  in  the 
branch  county  jail  at  the  town  of  Lovtfodt 
In  said  county.  ApCH^>ved  March  13,  1908. 
Section  1.  The  board  of  county  commission- 
ers of  Humboldt  county  are  hereby  authorlx- 
ed,  by  an  order  to  be  entered  In  their  min- 
utes, to  provide  that  perflons  charged  wltb 
or  convicted  of  a  misdemeanor  in  the  west- 
ern townships  of  said  Humboldt  county  may 
be  imprisoned  In  the  branch  county  jail  of 
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Bald  coiiAt7.  at  tbe  town  of  Lortfock  In 
mM  county.  Instead  ot  tbe  county  }all  at 
Wtamemncca;  provided,  ttiat  notblng  In  aald 
order  shall  invblbit  any  Judge  or  Jnstlce  of 
tiie  peace  before  whom  such  conviction  may 
be  bad,  trim  ordering  any  such  prlaooer  to 
be  inq>rlBoned  In  tbe  county  Jail  at  Wlnne- 
mucca  where  tbe  public  safety  or  the  safety 
of  sudi  prlacmer  may  require  It"  Bt  1903, 
p.  86,  c.  71.  We  Qilnk  the  aUtnte  relied  up- 
on by  tibe  appellant  Is  idearly  in  vlt^tlon  of 
the  CwiBtltQtion  and  Told.  Sections  ao,  21, 
and  25  of  article  4  of  tbe  Oonstltatlrai  pro- 
Tide: 

"Sec.  20.  The  LeglBlatnre  shall  not  pass 
local  or  special  laws  in  any  ia  the  follow- 
ing omumerated  cassBr-that  Is  to  say;  reg- 
idatlng  the  Jurlsdlctlcm  and  duties  of  tbe 
Justteea  of  tbe  Peace  and  of  constables;  for 
Um  punishment  of  crimes  and  misdemeanors; 
zagnlatbig  ttie  practice  ot  oowts  itf  Justice; 
*  *  *  regnlattng  county  and  township 
business.  •  •  • 

"See.  21.  In  all  cases  onnumerated  In  the 
preceding  section,  and  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
all  laws  Shalt  be  general  and  of  uniform 
opwatlon  tbioughout  the  state." 

**Se&  26.  The  Legislature  shall  establish  a 
system  of  county  and  townrtilp  goverzunent, 
which  shall  be  uniform  through  the  state." 

That  a  general  act  can  be  passed  covering 
the  subject-matter  of  the  special  act  above 
quoted  and  rtiled  on  by  counsel  tm  appellant 
Is  not  only  clearly  manifest,  but  tbe  tect  Is 
that  the  Legislature  of  1907  did  pass  sudi  a 
general  act   St  1907,  p.  801,  c  1S6. 

The  Judgment  appealed  from  Is  afllrmed. . 

SWBBNOT  and  TALBOT,  JJ„  ecaneai. 


(U  N«r.  tm 

MBNABDI  V.  WAGKBB  et  al.    (No.  1,884.) 
(Sapreme  Ooort  of  Nevada.    Dea  8,  1909.) 

1.  Tbial  (8  90*)— Objectioks  to  B^idence— 
Necessitt  or  Motion  to  Strike. 

Where  th*  admiBsibility  of  evidence  admit- 
ted subject  to  objectioD  Is  to  be  decided  later 
CO  a  motion  to  strike,  and  no  motion  is  made, 
the  objection  is  waived. 

lEd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  2S5;  Dec  Dig.  {  90.*] 

Z.  Appbu.  aitd  Erbob  (I  1051*)— Rbvuw— 

Hashucss  Bbbob. 

The  admission  ot  improper  evidence  of  a 
fact  established  by  other  evidence,  admitted 
withoat  objection,  la  not  preJadlciaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent  Dig.  {  4161 ;  Dec  Dig.  {  lOGl.*] 

8.  CoBPOBATioHS  (I  128*>— FiADon  or  Siock 

— UN AtTTHOBIZnO  PUDOS— BORA.  FiDI  FDB- 
OHASEBSi 

One  who  bays  stodc  wltb  the  money  of  his 
employers,  without  their  knowledge  or  consent, 
holds  poBsessitHi  as  an  empl(v6  only  and  can- 
not pledge  it  for  his  own  delit  so  as  to  defeat 
tiie  empToyers*  right  to  recover  It  from  the 
pledgee. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  C06,  009;  Dec;  Dig.  |  m«] 


4.  GaHINO  (I  19*)— FmMK  TO  SSOITU  Gai£- 

Buno  DSBT. 

A  pledge  of  stock  to  secure  a  note  given 
In  payment  of  a  gambling  debt  la  void. 

[Ed.  Note.— For  otber  cases,  see  Gaming, 
Cent.  Dig.  t§  39,  45 ;  Dec  Dig.  {  10.*] 

Appeal  from  District  Court,  Washoe 
County. 

Action  by  J.  B.  Henardl  against  William 
Wacker  and  another.  From  a  Judgment  tor 
plaintiff,  defendants  fu>peal.  Affirmed. 

Jas.  T.  Boyd  and  A.  N.  Salisbury,  for  ap- 
pellantflL  ObHuiy,  Mass^  &  Frlc^  for  re- 
spondMit 

SWEBNET,  J.  This  action  was  commenc- 
ed in  the  Second  Judicial  district  court  at 
Reno,  Nev,,  on  May  2,  1907,  for  the  recovery 
of  200  spedned  shares  of  stock  of  the  Gold- 
field  Consolidated  Mines  Company,  and  100 
snares  of  Uoldheld  Combination  Ji^actton 
Mining  Company  stock,  and.  In  case  the  re- 
turn of  the  specified  stock  could  not  be  had, 
for  the  recovery  of  the  value  of  the  stoc^ 
and  $600  damages  for  the  vrrougful  taking 
and  ccmveraton  of  the  said  stock.  The  cause 
was  tried  on  tbe  30th  day  of  September, 
1908,  before  the  court  without  a  jury,  and 
on  the  2d  day  of  November,  1908,  the  court 
rendered  its  judgment  directing  the  return 
of  the  stock  to  the  plaintiff,  and,  In  case 
the  stock  could  not  be  had,  then  Judgment  In 
the  sum  of  $1,270,  the  value  of  the  stock. 

Tbe  testimony  In  this  cause  shows:  That 
at  the  time  alleged  in  the  complaint  W.  U 
Cox  &  Co.  were  engaged  In  a  stock  brokerage 
buBlnees  in  Reno,  the  firm  consisting  of  W. 
L.  Cox,  J.  b:  Menardl,  Claude  Smith,  and 
Joe  J.  Kerrlck.  A.  C.  Marsh  was  the  cash- 
ier and  manager  of  said  company,  and  with 
the  firm's  money  bought  the  stock  in  ques- 
tion and  chained  it  upon  the  books  of  tiie 
company  to  the  "stock"  account  of  said 
company,  and  distinguished  from  the  "cus- 
tomers' "  account  wherein  the  stock  purchas- 
ed for  customers  was  charged.  That  the  de- 
fendants were  running  a  saloon  and  gam- 
bling house  in  Reno,  and  that  between  11 
and  half  past  1  o'clock  on  the  evening  of 
March  16,  1907,  Marsh,  who  was  drinking 
and  gambling,  and  known  to  be  in  the  em- 
ploy of  the  company  by  the  defendant  Wack- 
er, from  time  to  time,  during  tbe  time  men- 
tioned, secured  from  defendant  Wacker  on 
his  checks  the  amount  of  $2,000.  That  Marsh 
wanted  to  gamble  more;  but  tbe  defendant 
stopped  blm.  On  the  following  morning. 
Marsh  sent  word  to  Wacker,  by  telephone,  not 
to  present  his  check,  that  he  desired  to  fix 
the  matter  up.  That  Harsh  told  the  defend- 
ant Wacker  tliat  he  did  not  want  him  to 
come  to  the  Cox  &  Go.'s  place  of  business, 
and  be  did  not  wish  to  go  to  defendant's 
saloon,  but  wanted  to  meet  him  elsewhwa 
miey  designated  P<^ard's  rooms  In  a  lodging 
bouse  as  a  meeting  place,  and  thtfe  MaiBh 
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gave  Wacker  his  90-day  note  for  the  money 
and  deposited  the  stock  in  question,  which 
belonged  to  W.  L.  Oox  &  Co.,  and  which 
Marsh  got  from  the  company  as  secnrity  for 
the  note.  Upon  the  return  of  Capt  Cox,  who 
was  absent  In  the  East  at  the  time,  after 
an  examination  of  tiie  books,  and  after  as- 
certaining Marsh's  irregularities,  and  the 
facts  of  the  transaction  from  Marsh,  he  there- 
upon demanded  the  return  of  the  stock  from 
dtfendants,  which  was  refused,  ^e  testi- 
mony further  idiowB  that  W.  Ij.  Cox  &  Co. 
never  disposed  of  any  of  said  stock  certif- 
icates, nor  authorized  any  one  to  dispose  of 
them  for  or  on  behalf  of  Hi^r  account.  Fol- 
lowing the  well-established  principle  of  law 
that  a  parson  has  the  right  to  follow,  sue 
for,  and  recover  his  property  wheresoever  It 
may  go  fx  wheresoever  It  may  be  fonnd,  the 
lower  court  rightfully  avrarded  Judgment  to 
the  plaintiir. 

In  the  amended  complaint,  plaintiff,  after 
alleging  that  plaintUTs  assignors  and  pred- 
ecessors In  Interest  were  the  owners  of  and 
entitled  to  the  possession  of  the  certificates 
of  stodc  in  question,  alleged  that  the  defend- 
ants wrongfully  and  unlawfully  took  pos- 
sesslou  of  said  personal  propoty  and  depriv* 
ed  plaintiff's  predeceescv  and  assignor  In  In- 
terest of  its  possession.  The  answer  of  the 
d^endant  denied  all  of  the  material  alle- 
gations of  the  complaint  PlalutlfTs  assign- 
ments of  wror  which  go  to  the  insufficiency 
<tf  the  evidence  to  support  the  flndlogs  of  the 
loww  court,  before  whom  the  case  was  Med 
without  a  jury,  will  not  be  disturbed  for  the 
reason  that  an  examination  of  tlie  evidence 
discloses  that  the  evidence  was  saffldent. 
During  the  trial  the  objections  made  to  ques- 
tions asked  Capt  Cox  concerning  the  owners 
ship  of  the  stock  and  aff&Irs  of  the  comiwny, 
which  Is  tiie  main  testimony  against  whldi 
the  objections  were  taken,  was  agreed  to  be 
taken  subject  to  objection,  and  the  question 
of  its  admissibility  determined  latv  on  a  mo- 
tlon  to  strike  out  The  record  discloses  that 
no  motion  to  strike  out  was  ever  made  to  the 
testimony  taken  subject  to  the  objection  and 
agreement  It  is  w611  established  that  evi- 
dence Introduced  subject  to  objection  and  the 
qnestlon  of  its  admissibility  withheld  until 
further  proof  Is  made.  If  the  objecting  party 
does  not  move  at  the  proper  time  to  have 
the  testimony  stricken  from  the  record,  he 
waives  his  ohjecticm,  and  the  exceptions  to 
Its  admissibility  cannot  be  considered  on  ap- 
peal- As  the  Court  of  Appeals  of  Maryland, 
in  passing  upon  this  rule,  has  well  and  terse- 
ly said:  "The  evidence  of  Ilonlg  was  admit- 
ted subject  to  exception.  There  was  there- 
fore no  definite  or  final  decision  by  the  trial 
court  as  to  the  admissibility  of  the  evidence. 
This  course  la  frequently  adopted  to  facilitate 
trials,  and  to  enable  the  court  more  fully 
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to  nndmtand  than  it  Is  possible  to  do  at 
the  moment  the  bearing  of  the  evidence  upon 
the  Issues;  but  admitting  evldenoe  subject 
to  exception  Is  not  a  ruling  that  can  be 
brought  up  by  bill  of  exception  or  In  any  oOi- 
er  way.  The  evidence  is  merely  admitted 
conditionally.  The  objecting  party  Is  at  lib- 
erty to  move  later  on  that  It  be  excluded, 
and  from  a  refusal  by  the  court  to  grant 
such  a  motion  an  exception  wlU  He.  This 
Is  the  setUed  practice"  FUth  r.  Oottschalk 
Co.,  88  Md.  868.  877,  41  Atl.  906^  911,  42 
L.  B.  A.  745,  71  Am.  St  Bep.  4L8;  Naas  T. 
Wolter,  92  Minn.  404,  100  N.  W.  2U;  Brelt- 
kreuta  v.  Nat  Bk.,  70  Kan.  696,  79  Pac.  666; 
Knickerbocker  Ice  Co.  v.  Gardiner  Dairy 
Co..  107  Md.  656,  09  Atl.  406,  411,  16  L.  B. 
A.  (N.  8.)  746;  King  v.  Ban^,  46  Cal.  660; 
13  Am.  Rep.  217.  However,  ftom  an  inspec- 
tion of  the  record;  the  evidence  was  not  prej- 
udicial to  the  substantial  rights  of  the  de- 
fmdant,  because  the  docnmentary  evidence 
introduced,  as  disclosed  the  books  ot  the 
company,  taken  togetho:  with  ttie  evidence 
of  Cox  pertaining  thereto,  and  not  objected 
to»  substantiated  the  claims  of  plaintlfl. 

Appellant's  ctmtentlon  that,  because  the 
sto(ft  in  qnestlon  was  bought  ^  Marsh  with 
the  money  at  Oox  &  Go.,  without  their  knowl- 
edge or  consent,  It  thereto  became  Marsh's 
proper^,  and,  as  Cox  &  Co.  had  no  notice  of 
the  transaction  until  after  the  stock  had 
been  pledged  to  Wacker  &  Co.,  th^  had  no 
interest  la  the  stock  until  they  ratified  the 
transaction.  Is  not  well  taken  In  law,  be- 
cause the  stock  was  never  delivered  by  Cox 
&  Oo.  to  Marsh,  and  he  had  no  rightful  per- 
sonal possession  of  the  stock,  and  he  was  not 
authorized  to  deliver  or  pledge  the  stock  of 
Cox  &  Go.  to  any  one.  The  only  right  Marsh 
had  to  the  possession  of  the  stock  was  as  the 
employ^  of  Cox  &  Co.  In  law  his  posses- 
sion of  the  stock  was  the  possession  of  the 
company.  Hanson  v.  Cblatovich.  13  Nev. 
395;  Barstow  v.  Savage  Min.  Co.,  64  CaL 
388,  1  Paa  349,  49  Am.  St  Rep.  705. 

Again,  the  defendants  In  this  case  cannot 
legally  be  considered  pledgees  or  bona  fide 
purchasers  of  the  stock  In  dispute,  for  the 
reason  that  the  stock  was  given  to  secure  a 
gambling  debt,  and  was  therefore  given  for 
no  valuable  consideration  and  was  void.  A 
check  given  for  a  gambling  debt  is  void  un- 
der the  law  of  this  state,  and,  there  being 
DO  valid  obligation,  there  could  be  no  law- 
ful consideration  for  the  security  as  a  pledge. 
Burke  V.  Buck,  31  Nev.  ,  99  Pac.  1078. 

The  Judgment  of  the  lower  court  la  af- 
firmed. 

It  is  so  ordered. 

NORCBOSS.  a  J.,  and  TALBOT,  J.,  con- 
cur. 
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POOL  r.  UTAH  GOUNTT  LIGHT  &  POWEB 
GO.  «t  at 

(Sapnme  Court  of  Utab.    Mot.  18»  1009.) 

1.  Watisbs  and  Watkb  Coubses  (S  4*>— Ap- 

PBOPBIATIOH— STATUTOBT  PBOVISIOMB. 

Iawh  1903,  p.  88,  c.  100,  regulating  the  ap- 
pTopriatEon  of  water  rights,  must  be  liberally 
construed  according  to  Oomp.  Laws  1W7,  S  2489, 
with  a  view  to  effect  Hm  object  of  the  statnte 
and  to  promote  justice. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec,  Dig.  %  4.*] 

2.  Statutes  (}  20Q*)— CoNsiBUonon. 

In  eonstraing  a  particular  section  of  an 
act,  all  the  pxoviaunii  of  the  -act  as  well  as  Its 
object  will  be  considered,  bat,  if  the  language  Is 
unambiguous.  It  most  ordinarily  be  given  full 
force  and  effect 

[Ed.   Note.— Fbr  other 
Cent  Dig.  %  282;  Dec.  Dig.  §  206.*] 

S.  WATEBB  MSB  Watib  Coubbm  (S  17*)— Ap- 

PBOPBiAnoH— FoBraruBi:. 

Where  application  for  an  appropriation  of 
water  is  made  to  the  state  engineer  according  to 
Laws  1903.  pp.  SS-100,  c  IW,  H  1-12,  giving 
him  large  discretionary  powers  with  authority  to 
extend  the  time  that  be  has  fixed  for  completing 
works  required  to  perfect  the  appfopriation,  and 
work  Is  commenced  within  the  statutory  time 
and  prosecnted  in  good  faith  and  with  due  dili- 

Sence,  he  may  extend  the  time  if  not  beyond  the 
nal  limit  fixed  by  the  statute,  although  the  a[»- 

Slicatlon  therefor  is  made  after  the  time  first 
xed  by  him  has  expired. 

W;Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Coarses.  Dec  Dig-  S  17.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  B.  Booth,  Judge. 

Action  by  William  H.  Pool  against  the 
Utah  County  Light  &  Power  Company  and 
another.  From  a  judgment  for  defendants, 
plabatur  appeals.  ACBrmed. 

a  S.  Tarian,  for  atipenant  J.  W.  N. 
Wbltecotton  and  A.  J.  Brans,  tm  resinnd* 
cntB. 

FRICK,  J.  This  action  originated  In  the 
dtotrlct  oonrt  of  Utah  counly,  and  InTolves 
tbe  qnestl(Hi  as  to  whetber  the  app^nt  or 
respondent  bas  the  prior  right  to  tbe  use  of 
the  waters  of  American  Fork  creeb,  a  stream 
llowlnK  through  Utah  county.  The  district 
court  foond  the  tssnes  tn  fiivor  of  respond- 
«it,  and  entered  judgment  dismhwlng  tiie 
action;  hence  this  aK>eal. 

Respondoit's  claim  to  the  water  arises  by 
virtue  of  an  application  made  by  It  under 
diapter  100.  p.  88,  Laws  Utah  1903,  entitled 
**Watw  Bights  and  Irrigation,"  and  appel- 
lant's claim  la  based  upon  his  application 
made  under  the  same  act  as  amended  by 
diapter  108,  ^  14S.  Laws  Utah  lOOfi.  Since 
tbe  proristons  of  the  two  diaptera  are  the 
same  In  so  far  as  the  rights  of  the  parties 
to  this  action  are  concerned,  we  shall  refer 
to  tbe  act  of  100$  only.  By  this  act  very 
Important  changes  for  the  appropriation  and 
pofectlnc  of  rights  to  the  use  of  public  wa- 
ters of  this  state  were  ^ected.  In  view 
Out  the  questions  presented  for  decision  In- 


Tolre  the  oonstroctlon  of  cwtaln  imnrlslmis 
contained  In  said  act,  we  shall,  In  substance 
at  least,  set  forth  sndi  parts  as  we  dean 
material  to  a  full  understanding  of  tbe  ques- 
tions decided.  Section  1  of  the  act  creates 
the  office  of  state  engineer.  Governor, 
with  the  approval  of  the  Senate,  Is  required 
to  fill  tbe  office  by  appointment  In  defining 
a  part  of  the  powers  and  duties  <tf  the  state 
engineer,  said  section  provides  as  follows: 
"He  shall  have  general  supervision  of  the  wa- 
ters of  the  state  and  of  their  measuremoit, 
ai^ortlonment  and  awroprlatlon.  *  •  « 
He  shall  have  power  to  make  and  publish 
such  rules  and  regulations  as  he  may  dean 
necessary  from  time  to  time,  to  fully  carry 
out  the  provisions  of  this  act  and  secure 
the  equitable  and  fair  apportionment  of  tbe 
water  according  to  the  respective  rlg^te  of 
approprlators."  In  referring  to  the  right  to 
acquire  the  use  of  unappropriated  water,  sec- 
tion 34  of  said  act  provides:  "Rights  to  the 
use  of  any  of  the  unappropriated  water  in 
the  state  may  be  acquired  by  ai^roprlatlOD, 
In  the  manner  berelnafter  provided,  and  not 
otherwise.  The  appropriation  must  be  for 
some  useful  or  beneficial  purpose,  and,  as 
between  appropriators,  the  one  first  in  time 
shall  be  first  in  ri^t"  Section  80  provides 
that  the  applicatton  for  an  appropriation 
of  water  must  be  made  to  the  state  engineer. 
This  section  specifically  prescribes  how  the 
application  must  be  made,  and  what  It  must 
contain.  Since  there  Is  no  claim  that  this 
section  was  not  complied  with,  end  as  It  is 
quite  long,  we  shall  not  state  its  contenta 
further.  Section  86  provides  the  duties  of 
the  state  engineer  with  respect  to  the  appli- 
cation. No  contention  arises  under  this  sec- 
tion, nor  under  section  37,  which  provides 
that  a  notice  of  tbe  application  shall  be  pub- 
lished by  the  state  engineer.  Section  38  pro- 
vides that  any  interested  person  may  "with- 
in thirty  days  after  the  completion  of  the 
publication  of  said  notice,  file  with  the  state 
engineer  a  written  protest  against  the  grant- 
ing of  said  application,  stating  tbe  reasons 
therefor,  which  shall  be  duly  considered  by 
said  engineer.  He  may,  in  his  discretion, 
hear  evidence  In  support  of  or  against  such 
application,  and  shall  take  such  action  there- 
on as  he  may  deem  proper  and  Just"  Sec- 
tion 42  Is  as  follows:  "In  bis  Indorsemfflit 
of  approval  of  any  application,  the  state 
engineer  shall  require  that  actual  construc- 
tion work  must  begin  within  ninety  days 
from  the  date  of  such  approval,  and  that  the 
construction  of  tbe  proposed  irrigation  works 
^all  be  completed  within  a  period  of  five 
years  from  the  date  of  such  approval.  He 
may  limit  the  applicant  to  a  less  period  for 
the  <»mpletlon  of  the  work  and  the  perfec- 
tion of  the  right  The  state  eaglneet  shall 
have  authority,  for  good  cause  shown,  to  ex- 
tend the  time  within  which  any  irrigation 
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or  other  works  shall  be  comitleted,  and  tlie 
appropriatioa  perfected."  It  la  also  provid- 
ed in  the  act  that  In  some  Instances  the  par- 
ty feeling  himself  aggrieved  may  review  ttis 
action  of  the  state  engineer  by  a  direct  ap- 
peal to  the  district  court  of  the  county  where- 
in the  water  is  diverted  for  nse,  and  In  oxh- 
er  instances  may  bring  an  action  In  such 
court  by  whitdi  the  actions  taken  by  the  state 
engineer  may  be  indirectly  reviewed.  The 
state  engineer  Is  Invested  with  a  large  dis- 
cretion in  dischai^Ing  his  duties  with  re- 
spect to  effectuating  at  least  some  of  the  Im- 
pOTtant  provisions  of  the  act  The  act  1b 
quite  comprehensive,  and.  In  general,  It  may 
be  said  that  its  provisions  mi^  be  readily 
understood  and  compiled  with.  Yet.  as  we 
shall  see,  there  are  some  provisions  which 
require  careful  consideration  in  order  to  de- 
trarmlne  their  true  meaning  and  Intent  Tbe 
act,  to  a  large  extent,  seems  to  be  modeled 
aftOT  tbe  irrigation  law  of  Wyoming.  8ee 
dhapters  10-14,  Inclnslv^  tit  9,  Berr.  St 
Wyo.  1899. 

The  questions  involved  In  this  appeal  all 
arise  under  the .  provisions  of  section  42, 
which,  we  have  set  forth  in  full.  This  sec- 
tion is  a  copy  of  section  922  of  chapter  14 
of  title  9  of  the  Revised  Statutes  of  Wyom- 
ing, aforesaid,  and  was  originally  adopted 
In  that  state  in  1895.  See  section  1,  c.  45, 
p.  89,  Sess.  I/aws  Wyo.  1895.  North  Dakota 
has  a  similar  section.  See  section  80,  c.  34, 
p.  53,  Laws  N.  D.  1905. 

The  facta  that  are  deemed  essential  to 
this  appeal  are  substantially  as  follows: 
That  on  July  7,  1004,  the  respondent  made 
application  to  the  state  engineer,  under  the 
act  of  1903  above  referred  to,  "to  appropriate 
100  cubic  feet  per  second  of  time  of  tbe 
waters  of  American  Fork  creek,  In  Ctah 
county,  state  of  Utah,  to  be  diverted  from 
said  creek  In  Utah  county,  and  conveyed 
through  a  pipe  line  to  a  point  of  use  and 
distribution  for  the  purpose  of  developing 
power  to  generate  electricity  for  lighting  and 
propelling  machinery  and  other  purposes"; 
that  the  application  was  approved  by  the 
state  engineer  on  the  16th  day  of  March, 
1905.  and  the  respondent  was,  by  order  of 
the  state  engineer,  required  to  begin  the  con- 
struction of  Its  plant  and  pipe  line  to  be 
used  In  generating  the  power  aforesaid  with- 
in three  months  from  said  16th  day  of 
March,  1005,  and  to  complete 'said  plant  with- 
in eighteen  months  from  the  date  aforesaid; 
thati  respondent  commenced  work  within 
three  months  from  March  16,  1905;  that  It 
did  not  complete  the  construction  of  said 
plant  within  18  months  from  said  date;  and 
that  It  did  not  apply  for  nor  obtain  an  ex- 
tension of  the  time  within  which  to  complete 
said  plant  from  the  state  engineer  until  the 
23d  day  of  October,  1906,  on  which  day  the 
state  engineer,  on  the  application  of  respond- 
ent did  make  an  order  extending  the  time 
within  which  to  complete  said  plant  to  the 
1st  day  of  August  1907,  and  on  the  10th  day 


of  July,  1907,  upon  flie  further  ai^iUcatlon 
of  respondent  the  state  engineer  made  a 
further  order  of  extension  to  the  Ist  day  of 
December,  1907;  that  when  tlie  first  18 
months  had  expired,  the  respondent  "was 
actually  engaged  in  completing  said  works, 
and  had  expoided  $50,000  thereon,  and  it  in- 
advertently failed  and  neglected  to  apply 
for  and  procure  an  otenslon  of  time  betore 
the  time  fixed  expired";  that  before  the  ex- 
piration of  the  second  extension,  the  respond- 
ent "had  completed  Its  said  works  at  a  cost 
of  $120,000,  and  bad  completed  Its  ai^ro* 
prlatlon  of  said  water,  and  was  at  the  time 
this  action  was  commenced  using  the  said 
water  to  the  extent  of  50.40  cubic  feet  of 
water  per  second,  which  is  all  the  water  it 
can  use  through"  the  diverting  system.  The 
court  also  found  that  appellant  on  the  ISth 
day  of  December,  1906,  duly  made  and  filed 
his  application  with  the  state  engineer  to 
appropriate  100  cubic  feet  of  water  i>er  sec- 
ond of  time  to  be  diverted  from  the  same 
stream  In  Utah  county;  that  appellant's  ap- 
plication was  made  for  water  to  be  used  for 
purposes  similar  to  those  above  enumerated; 
that  appellant's  application  was  approved  by 
the  state  engineer  on  the  6th  day  of  Septem- 
ber, 1906,  and  he  was  required  to  b^;ln  the 
construction  of  his  works  within  six  months, 
and  to  complete  them  within  two  years  from 
said  date;  that  no  written  protest  was  made 
to  the  stete  engineer  against  the  application 
of  ai^llant  within  30  days  or  at  any  time; 
that  the  ap[>el1ant  commenced  work  upon  the 
construction  of  his  plant  within  6  months, 
to  wit,  on  the  3d  day  of  March,  1907,  with 
men  and  teams  and  continued  said  work  un- 
til the  9th  day  of  said  month,  "when  be  was 
notified  to  cease  all  work  on  his  pipe  line 
and  power  site,"  and  he  then  ceased  work. 
The  reasons  why  and  by  whom  appellant 
was  notified  to  quit  woil£  are  not  important; 
since,  if  appellant  can  succeed  in  his  contri- 
tions, the  fact  that  he  was  prevented  and 
the  reasons  that  prevented  blm  from  the 
further  prosecution  of  his  work  are  not 
deemed  material.  It  is  also  conceded  that 
each  one  of  the  appllcante  made  application 
for  the  full  amount  of  water  that  is  conteln- 
ed  in  said  stream. 

As  conclusions  of  law  the  court  In  sub- 
stance, found  that  tbe  respondent  "has  made 
a  valid  appropriation  of  50.40  cubic  feet  pw 
second  of  time  of  the  waters"  of  the  stream 
aforesaid,  "and  that  said  apfffoprlatlon  is 
prior  and  superior"  to  appellant's  appropria- 
tion. 

In  our  view,  de  material  question  to  be 
determined  Is  whether  tbe  state  engineer  ex- 
ceeded his  authority  in  granting  the  re- 
spondent the  first  extension  of  time  in  whlcb 
to  complete  its  plant  in-  view  of  the  time 
when  and  the  circumstances  under  which 
such  extension  was  granted.  Counsel  for  ap- 
pellant most  earnestly  insist  that  at  the  time 
the  state  engineer  granted  flie  first  exten- 
sion of  time  he  was  without  Jurisdiction  or 
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power  to  do  bo;  that  his  act  In  that  regard 
was  void  and  of  no  force  or  effect;  that  re- 
siMMMlent's  right  to  the  use  of  tiie  water  in 
question  was  not  completed  within  the  time 
«s  fixed  by  the  state  engineer  nor  within  any 
authorized  extraslon  ot  time;  and  hence  Its 
right  to  the  use  of  the  water- lapsed  or  has 
been  forftfted.  Upon  the  other  band,  re- 
spondent's coousel,  with  equal  earnestness, 
assert  that  the  state  engineer,  by  virtue  of 
the  statute,  had  full  power  and  authority  to 
grant  both  of  the  extensions  of  time,  and 
that  the  application  of  respondent  was  per- 
fected substantially  in  accordance  with  the 
laws  of  this  state,  and  hence  Is  a  valid  ap- 
propriation of  the  water  applied  for.  Just 
as  the  court  found  it  to  be.  Which  of  these 
contentions  shall  prevail  depends  upon  the 
true  meaning  and  intent  of  the  act  referred 
to,  and  eB[)eclally  upon  the  construction  to 
be  given  sections  1  and  42  of  said  chapter 
100;  both  of  which  are  directly  involved. 

By  referrace  to  section  1  of  the  act,  a 
part  of  which  we  have  quoted,  it  will  be  seen 
tiiat  a  large  discretion  is  vested  in  the  state 
«igineer,  to  the  end  that  he  may  "fully  car- 
ry out  the  provisions  of  this  ac^  and  secure 
the  equitable  and  fair  ai^rtlonment  of  the 
water  according  to  the  respective  rights  of 
approprlators."  Again,  In  section  38,  It  Is 
provided  that.  In  case  a  protest  Is  made 
against  any  application  to  appropriate  water, 
the  engtneer  "shall  take  such  action  there- 
on [the  application]  as  he  may  deem  proper 
and  just"  In  other  portions  of  the  act 
equally  broad  discretionary  powers  are  vest- 
ed in  the  engineer,  but  subject  to  review  by 
the  district  courts  either  by  a  direct  appeal 
from  the  engineer's  orders  or  by  an  inde- 
pendent action  like  the  present.  Counsel  for 
appellant  further  contend  that  "wh^  a  stat- 
ute gives  a  new  and  unusual  remedy,  and 
directs  how  the  right  to  the  remedy  Is  to 
be  acquired  or  enjoyed,  and  how  It  Is  to  be 
enforced,  the  act  should  be  strictly  con- 
stmed;  and  the  validity  of  all  acts  done  un- 
der the  authority  of  such  an  act  will  depend 
upon  the  compliance  with  Its  terms."  Camp- 
bellsvllle  Lumbw  Co.  v.  Hubbert,  112  Fed. 
724,  50  0.  C.  A.  436.  The  doctrine  enuncIa^ 
ed  In  the  foregoing  quotation  Is  elementary, 
and  when  a  question  arises  under  statutes 
which  fall  within  the  class  defined  In  the 
quotation,  the  courts  usually  apply  the  doc- 
trine there  ass^ed  with  more  or  less  strict- 
ness. This  Is  well  illustrated  by  Mr.  Justice 
Lurton  in  the  opinion  quoted  from  above. 
We  are  not  prepared  to  hold,  however,  that 
chapter  100,  which  Is  under  consideration 
here,  strictly  speaking  comes  within  the  class 
of  statutes  of  which  Mr.  Justice  Lurton 
speaks.  Nor  are  we  prepared  to  say  that 
the  ancient  rules  of  strict  construction  with 
respect  to  any  class  of  statutes  should  be 
rigidly  enforced  in  this  state.  Section  2489, 
Gomp.  Laws  1907,  which  in  construing  stat- 
ates  of  -this  state  is  always  to  be  consider- 
ed, and  whenaver  applicable  to  be  heeded. 


provides  as  follows:  "^e  rule  of  common 
law  that  statutes  In  derogation  Qiereof  are 
to  be  strictly  construed  has  no  application 
to  the  revised  statutes.  The  revised  stat- 
utes establish  the  law  of  this  state  respecting 
the  subjecte  to  which  they  relate,  and  their 
provisions  and  all  proceedings  under  them 
are  to  be  liberally  construed  with  a  view  to 
effect  the  objects  of  the  statutes  and  to 
promote  Justice.  Whenever  there  Is  any 
variance  between  the  rules  of  equity  and  the 
rules  of  common  law.  In  reference  to  the 
same  matter,  the  rules  of  equity  shall  pre- 
vail." In  arriving  at  the  true  meaning  of 
a  particular  section,  It  is  not  only  permis- 
sible, but  very  often  necessary,  that  all  the 
provision^  of  the  act  of  which  the  particular 
section  forms  a  part  be  considered,  as  well 
as  the  object  or  purpose  of  the  lawmaking 
power  in  adopting  the  entire  act  as  passed. 
True  it  Is  that  &e  language  employed  by 
the  Legislature  must  first  be  considered,  and, 
if  this  is  unambiguous  and  direct.  It  must 
ordinarily  be  given  full  force  and  effect. 
When,  therefore,  a  forfeiture  of  a  pre-exist- 
ing right  Is  claimed  by  reason  that  a  par- 
ticular clause  or  section  of  an  entire  act  has 
not  been  literally  complied  with,  and  when 
the  statute  does  not  In  terms  or  by  unavoid- 
able Implication  declare  that  the  failure  of  a 
strict  compliance  shall  work  a  forfeiture, 
the  courts  may  well  pause  before  declaring 
a  forfeiture  by  reason  that  all  the  provi- 
sions of  the  act  have  not  been  literally  com- 
plied with. 

Counsel  for  appellant  do  not  claim  that 
section  42  In  terms  provides  that,  unless  an 
extension  of  time  Is  applied  for  of  the  state 
engineer  before  the  yme  which  Is  fixed  by 
him  has  elapsed,  he  Is  powerless  to  extend 
the  time  thereafter,  nor  that  the  applicant 
by  reason  of  his  failure  to  apply  for  an  ex- 
tension before  the  original  time  limit  has  ex- 
pired thereby  forfeits  his  right  to  the  use  of 
the  water  applied  for.  But  they  contend  that 
the  question  is  analogous  to  the  one  by  which 
courts  are  given  power  to  grant  extensions 
of  time  for  the  settlement  of  bills  of  ex- 
ceptions, or  to  file  a  transcript  on  appeal, 
and  matters  of  that  character.  This  court, 
In  common  with  other  courts,  has  held  that 
In  case  a  bill  of  exceptions  Is  not  settled  or 
the  transcript  Is  not  filed  within  the  time 
limit  fixed  by  the  stetute,  or  within  an  ex- 
tension of  time  which  was  applied  for  be* 
fore  the  statutory  time  or  an  extension  there- 
of was  reached,  then,  and  In  such  event,  the 
Judge  or  officer  authorized  to  settle  the  bill 
of  exceptions  or  to  receive  and  file  a  tran- 
script on  appeal  would  be  without  Jurisdic- 
tion to  do  either,  and  the  act  of  such  Judge 
or  officer  would  he  void,  and  of  no  effect 
Butter  V.  Lamson,  29  Utah,  439,  82  Pac.  473; 
Bryant  v.  Kunkel,  32  Utah,  377,  90  Pac.  1079; 
Ferree  v.  Walker,  54  Kan.  49,  38  Paa  738; 
Swartz  V.  Davis,  9  Idaho,  238,  74  Pac.  800; 
In  re  Clary.  112  Cal.  292.  44  Pac.  569.  Upon 
the  other  hand,  some  courts,  under  statnt«« 
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similar  to  oars,  have  arrived  at  a  dUEeren}: 
conclosloD,  and  have  held  that,  if  the  stat- 
ute fixes  a  shorter  and  a  longer  period  with- 
in which  an  act  ma^  be  dtme  and  authorizes 
an  extension  of  the  shorter  period  but  not 
beycmd  the  longer  one  provided  for.  then  the 
Judge  who,  by  the  statute,  Is  authorized  to 
grant  the  extension,  may  do  so  after  as  well 
as  before  the  shorter  period  of  time  has 
elapsed,  provided  the  order  granting  the 
extension  is  made  before  the  final  limit  has 
been  reached,  (ireenwood  v.  ijobbey,  a* 
Neb.  648,  39  N.  W.  833;  McDonald  v.  Mc- 
Alllarter,  32  Neb.  514,  49  N.  W.  377. 

The  weight  of  authority  is,  however,  clear- 
ly in  accordance  with  tiie  holding  of  this 
court  as  declared  In  the  cases  above  cited. 
In  our  Judgment,  however,  there  la  a  broad 
distinction  between  the  extension  of  time 
provided  for  by  the  statute  for  the  settling 
of  a  bill  of  exceptions  and  In  granting  an  ex- 
tension of  time  by  the  state  engineer  under 
the  provisions  of  chapter  100,  aforesaid.  The 
statute  fixes  a  specific  time  In  which  a  bill 
of  exceptions  must  be  settled  and  allowed, 
and,  unless  the  statutory  time  is  extended 
by  the  Judge  or  court,  the  bill  must  be  set- 
tled and  allowed  within  the  statutory  time. 
Under  the  law  in  question  the  state  engineer, 
however,  alone  fixes  the  time  which  he  Is 
given  power  to  extend.  It  is  true  that  the 
law  fixes  an  ultlimate  limit,  namely,  five 
years,  but  this  limit,  imder  the  law  as  it 
stood  In  1903  and  1905,  when  the  respective 
applications  were  made,  the  engineer  was 
powerless  to  extend.  Under  the  act  In  ques- 
tion, therefore,  the  engineer  Is  not  authorla- 
ed  to  extend  the  fixed  statutory  limitation 
as  In  the  case  of  settling  a  bill  of  excep- 
tions, but  one  only  that  he  himself  has  fix- 
ed. If  we  bear  In  mind  that  this  limit  had 
to  be  fixed  by  him  at  a  time  when  he  could 
not  foresee  what  obstructions  might  inter- 
vene and  In  some  way  retard  the  progress 
of  the  contemplated  work,  and  that  the 
limit  had  to  be  and  was  determined  on  by 
him  alone  in  accordance  with  his  Judgment 
and  discretion  based  upon  such  Information 
as  he  then  had.  it  Is  easy  to  perceive  why 
the  first  limit  as  fixed  by  him  was  Intended 
to  be  in  the  nature  of  a  tentative  limitation 
merely.  This,  It  seems  to  us,  becomes  more 
apparent  when  we  keep  in  mind  the  powers 
that  are  vested  In  the  state  engineer  In  fix- 
ing a  time  limit  and  In  granting  extensions. 
The  purpose  of  vesting  such  powers  in  the 
state  engineer  seems  apparent  enough.  The 
statute  fixes  a  final  limit  which  applies  to 
all  applications  alike.  Some  applications, 
however,  like  the  one  In  question,  require  a 
large  expenditure  of  money  and  a  consider- 
able time  before  the  appropriation  can  be 
perfected  by  the  full  completion  of  the  con- 
templated works.  In  order,  therefore,  to  has- 
ten the  completion  of  the  works  as  fast  as 
possible,  the  engineer  is  authorized  to  fix  a 
limit  much  less  than  the  statutory  limit.  He 
also  is  authorized  t»  fix  a  Ihutt  in  accord- 


ance with  the  magnitude  of  the  work.  This 
limit,  In  the  nature  of  things,  must  be  deem- 
ed to  be  merely  provisional  by  both  the  m- 
glneer  and  the  applicant 

Again,  the  state  engineer  Is  vested  with 
fall  power  to  promulgate  rules  to  the  end 
that  both  public  and  private  rights  may  be 
subserved  and  protected.  If,  therefore,  he 
had  deemed  It  equitable  and  expedient  to 
require  applicants  to  ai^ply  for  an  extension 
of  time  before  the  limit  as  fixed  by  him  bad 
expired,  he  might  have'  done  so,  and,  in  con- 
nection therewith,  have  fixed  a  penalty  for  a 
noncompliance  with  sncfa  rule.  He  might 
perliaps  refuse  to  grant  an  extension  of  time 
unless  applied  for  before  the  first  period  as 
fixed  by  .  him  had  expired  subject  to  review 
by  the  courts,  but  we  are  of  the  opinion  that, 
so  long  as  the  applicant  contlnuee  to  pursue 
the  work  he  has  undertaken  under  the  appli- 
cation In  good  faith  and  with  due  diligence, 
the  engineer  Is  not  without  potver  to  grant 
an  extension  of  time  If  not  beyond  the  ulti- 
mate limit  fixed  by  statute,  although  the 
application  therefor  is  not  made  until  after 
the  time  first  fixed  by  the  engineer  has 
elapsed.  Applying  the  foregoing  doctrine  to 
the  facts  of  this  case,  there  seems  no  escape 
from  what  the  result  should  be.  When  ap- 
pellant made  his  application,  and  when  it 
was  approved  by  the  engineer,  respondent, 
as  the  court  found,  had  c<»nplled  with  the 
statute,  In  that  it  had  commenced  the  con- 
struction of  Its  plant  within  the  statutory 
ttma  Further,  the  court  found  that,  before 
the  time  limit  fixed  by  the  engineer  had  ex- 
pired, req;>ondent  had  expended  $50,000  upon 
Its  plant,  and  at  the  time  the  extension  was 
granted  it  was  actively  engaged  In  construct- 
ing and  completing  its  works.  It  also  ap- 
pears from  the  undisputed  facts  that,  when 
appellant's  application  was  ai^roved,  re- 
spondent's ai^llcatlon  was  In  full  force  and 
effect,  and  that  the  time  within  which  re- 
spondent might  complete  Its  plant  as  fixed 
by  the  engineer  had  not  yet  elapsed.  Appel- 
lant thus  obtained  whatever  rights  the  ap* 
proval  of  his  application  gave  him  with  full 
knowledge  of  respondent's  prior  application, 
that  It  was  actively  engaeed  In  carrying  on 
the  work  under  its  application,  and  that  tho 
state  engineer  had  the  power,  under  the  con- 
ditions named  In  the  statute,  to  extend  the 
time  fixed  by  the  engineer  In  which  respond- 
ent might  complete  Its  plant  and  perfect  Its 
appropriation  of  the  water  applied  for.  The 
respondent,  therefore,  had  not  abandoned  Its 
application  by  ceasing  work,  nor  had  It  for- 
feited Its  rights  by  reason  of  a  noncompli- 
ance with  any  of  the  provisions  of  the  stat- 
ute when  appellant's  application  was  approv- 
ed ;  nor  was  this  the  case  when  the  engineer 
extended  the  time  to  respondent  Under  such 
circumstances,  we  are  clearly  of  tbe  opin- 
ion that  the  state  engineer  hnd  the  power 
to  grant  an  extension  of  time  to  respondrat 

We  do  not  wish  to  be  understood  as  hold- 
ing that  the  state  mglneer  may  aiUtrarllyi 
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extend  the  time  llmltB  fixed  by  him  at  any 
time  and  under  all  circumstances.  It  may 
■well  be  that,  If  an  applicant  has  ceased  work 
so  that  It  may  be  deemed  a  virtual  aban- 
donment of  his  application,  the  engineer  may 
not  In  effect  reinstate  the  application  after 
a  second  applicant's  rights  under  his  appli- 
cation have  attached,  and  In  that  way  defeat 
the  rights  of  the  second  applicant.  No  such 
case  is  presented,  and  we  therefore  content 
ourselves  with  holding  that,  under  the  facta 
and  circumstances  disclosed  by  the  record 
before  us,  the  state  engineer  did  not  exceed 
his  power  In  granting  the  extension  to  re- 
spondent, although  the  application  therefor 
was  not  made  until  more  than  80  days  after 
the  time  as  fixed  by  the  engineer  had  elaps- 
ed, and  do  not  determine  what  the  extent  of 
the  engineer's  powers  to  extend  tbe  time  lim- 
it under  all  circumstances  may  be. 

If  we  are  right  In  the  foregoing  conclu- 
atons,  then  the  court  did  not  err  In  hearing 
the  evidence  with  respect  to  the  character 
of  the  work  that  was  done  and  the  time  and 
amount  of  money  expended  by  respondent 
up  to  the  time  the  extensions  of  time  were 
granted  by  the  engineer  of  whl(^  appellant 
complains.  Nor  did  the  court  err  In  Its  find- 
ings that  the  respondent  commenced  the  con- 
struction of  its  plant  within  the  time  fixed 
by  the  statute.  The  evidence  Is  ample  to 
support  the  finding  In  this  regard. 

In  view  of  tbe  conclusions  reached,  all 
other  questions  discussed  by  connsel  are  of 
no  Importance,  and  hence  need  no  further 
consideration.  . 

The  judgment  Is,  therefore,  affirmed,  with 
costs  to  respondent 

STRAUP,  O.  J.,  and  McCARTT,  c<ni- 
cnr* 


(M  Utah,  Ul) 

STATE  Y.  MOORE. 
(Supreme  Court  of  Utah.    Nov.  18,  1009.) 

1.  Adttltkbt  (I  7*)— Indictment— Form. 

Under  Comp.  Laws  1007,  |  4731,  prescribing 
a  form  of  indictment,  and  section  4732,  declar- 
ing that  it  must  be  direct  and  certain  regarding 
the  party,  tbe  offense  charged,  and  the  partica- 
lar  clrcamstancea  of  Hm  offense  when  necessaiy 
to  state  a  complete  offense,  an  indictment 
charging  a  married  iroman  with  adultery  by 
then  and  there  felooiooslf  "pennittiag'*  M.  to 
have  carnal  knowledge  ot  ber  body,  etc.,  was 
not  fatally  defective,  Id  that  it  did  not  charge 
her  with  tiavlng  done  anything,  but  only  with 
permitting  an  act  by  anotiier. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  i  7.*] 

2.  CbIUINAI.  I^W  (i  G16*)— BVIDERCX  — Ad- 
MJSSIORS  BT  ACCUSBD. 

Coma  Laws  1007,  |  675,  snbd-  6,  requires 
the  sheriff  to  keep  a  record  of  each  person  ar- 
rested, showing  tbe  name,  age,  and  place  of 
birth,  etc.,  in  a  book  kept  for  that  purpose. 
-Held,  that  a  statement  by  a  married  woman 
charged  with  adulter;  made  to  the  sheriff,  in 
whidfi  she  stated  her  name,  and  that  ^e  was 
also  the  wife  of  U.,  was  not  a  confession,  though 


It  was  an  admlsrion  of  a  fact  essential  to  be 
proved  in  order  to  convict  her  <^  the  offeuse,  and 
was  admissible  as  evidence  of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Crlmfaial 
Law,  Cent  Dig.  }|  U3&-U45:  Dec.  Dig.  |  Sia*] 
3.  Adultbbt  d  12*)— FaoOF  ov  Uabbuob— 

Adhisbionb. 

In  a  prosecution  for  adultery,  voluntary 
and  unequivocal  admissions  by  accused  on  va- 
rious occasions  that  she  was  the  wife  of  M. 
were  sufficient  to  prove  the  fact  of  marriage.^ 

[Ed.  Note.— For  other  cases,  sie  Adultery, 
Dec.  Dig.  S  12.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  E.  Booth,  Judge. 

BUIzabeth  Moore  was  convicted  ot  adol- 
tery,  and  aha  appeala.  Affirmed. 

J.  v.  N.  mitecotton,  ba  appellant  A. 
R,  Barnes,  Attr*  Qen^  tot  tb»  State. 

FRICK,  J.  Appellant  was  convicted  of 
tbe  crime  of  adultery.  After  the  overruling 
of  motions  In  arrest  of  Judgment  and  for  a 
new  trial,  the  court  entered  Judgment  lmiM» 
ing  the  statutory  penalty  tar  tbe  offenae,  and 
the  appellant  appeals. 

The  first  error  assigned  relatea  to  ti» 
sufi3clency  of  tbe  Information,  After  Char' 
glng  that  the  appellant  was  a  married  woman 
and  the  wife  of  one  0.  H.  Moore,  and  that 
she,  on  a  certain  date,  In  the  county  of  Utah, 
state  of  Utah,  committed  the  crime  of  adul- 
tery with  one  Arthur  J.  Morrow,  tbe  Infor- 
mation coDtalDB  a  description  or  statement ' 
of  bow  the  offense  was  committed  in  tbe 
following  language:  "By  then  and  there 
feloniously  permitting  tbe  said  Arthur  J. 
Morrow  to  have  •  •  •  carnal  knowledge 
of  her  body,"  etc.  Counsel  for  appellant 
now  inalsts  that  this  did  not  charge  her 
with  having  committed  the  offense,  but  rath-  - 
er  charged  Morrow  with  having  done  so. 
In  other  words,  It  Is  contended  that,  by  the 
language  quoted  above,  appellant  Is  not 
charged  with  having  done  anything,  but  only 
with  permitting  something  to  be  done  by 
another.  By  referring  to  section  4731,  Comp. 
Laws  19U7,  It  will  appear  that  the  Infor- 
mation In  this  case  aubatantially  complies 
with  the  form  there  prescribed  for  stating 
how  an  offense  was  committed.  Moreover, 
the  Information  responds  to  the  requlrementa 
of  section  4732,  and  Is  clearly  sufllcient. 
Counsel  for  appellant  contends  that  the  of- 
fense was  completely  charged  In  the  Infoi^ 
mation  before  tbe  words  which  we  have 
quoted  were  added  to  It  If  this  were  so, 
then  tbe  information  would  still  be  aufficimt, 
and  tbe  statement  quoted  by  na  wonld  be 
mere  surplusage  and  harmless.  Joyce  on 
Indictments,  $S  421,  422.  We  are  clearly  of 
the  opinion  that  the  Information  Is  not  vul- 
nerable to  tbe  criticisms,  alleged  against  It 
by  counsel.  This  assignment  must  therefore 
be  overruled. 

Tbe  next  assignment  I'elstes  to  tbe  ruling 
of  the  court  In  admitting  In  evidence  agaliwt 
tbe  appellant  certain  admissions  or  state- 


STATE  V.  MOORE. 
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ments  made  by  her  to  the  sherUf  of  Utah 
comity  and  falB  wife  while  appellant  was  in 
the  custody  of  the  sherlCL  Counsel  for  ap- 
pellant In  his  brief  sets  forth  the  sherlfTs 
testimony,  as  follows:  "On  the  morning  of 
the  23d  of  June,  I  went  into  the  room  with 
my  wife  and  asked  her  her  name,  age,  and 
residence,  as  we  do  In  those  cases  for  record; 
and  at  that  time  is  when  I  asked  her.  She 
said  her  name  was  Mrs.  Elizabeth  Moore. 
I  asked  her  if  she  was  the  wife  of  C.  H. 
Moore,  and  she  said  she  was."  The  sheriff 
claimed  that  he  obtained  the  foregoing  in- 
formation from  appellant  pursuant  to  sub- 
division 6,  i  B75,  Comp.  Laws  1907.  In  that 
section  the  duties  of  the  sheriff  are  prescrib- 
ed, and  subdivision  6  aforesaid  provides 
tliat  be  shall  "receive  and  safely  keep  all 
persons  duly  committed  to  his  custody 
•  ♦  •  and  'keep  a  record  of  each,  show- 
ing the  name,  age,  and  place  of  blrtb,  par- 
ticularly describing  the  person,  in  a  book 
kept  for  that  purpose."  It  is  urged  by  ap- 
pellant's counsel  that  the  foregoing  state- 
ments made  by  her  were  In  the  nature  of 
a  confession,  and,  as  the  information  re- 
ferred to  was  required  by  statute,  and  ap- 
pellant was  required  to  disclose  the  same  to 
the  sheriff,  that,  therefore,  the  statements 
were  not  voluntary,  and  hence  should  hare 
been  excluded.  If  the  statute  required  a 
person  to  state  anything  in  the  nature  of  a 
confession  or  admission  of  guilt,  the  question 
raised  by  counsel  would  be  a  serious  one. 
It  will  be  seen  at  a  glance,  however,  that 
the  information  which  the  sheriff  is  required 
to  obtain  from  a  prisoner  under  the  statute 
in  no  way  relates  to  any  offense  that  an  ac- 
cused person  may  be  charged  with.  It  cer- 
tainly cannot  seriously  be  contended  that 
merely  giving  one's  name,  age,  and  place  of 
birth  is  in  the  nature  of  a  confession  of 
guilt.  But  It  Is  contended  that  the  sheriff 
went  farther  than  this  in  asking  the  ap- 
pellant whether  or  not  "she  was  the  wife  of 
G.  H.  Moore."  Grant  this,  and  still  the  state- 
ment made  by  appellant  that  she  was  the 
wife  of  Mr.  Moore  was  not  In  the  nature  of 
a  confession  of  guilt  True  it  Is,  ttiat,  In 
order  to  constitute  the  offense  with  which 
she  was  charged,  it  was  essential  under  our 
statute  (section  4210,  Comp.  Laws  1907) 
to  prove  that  she  was  a  married  woman, 
and  the  wife  of  some  man  other  than  the 
one  with  whom  the  act  charged  was  com- 
mitted. To  admit  that  she  was  a  married 
woman  and  the  wife  of  Mr.  Moore,  how- 
ever, was  not  also  an  admission  that  she  had 
committed  the  offense  charged.  It  was,  at 
most,  an  admission  of  a  fadt  which  was  es- 
sential to  be  proved  In  order  to  convict  her 
of  the  offense  charged.  The  admission  of 
such  a  fact,  however,  does  not  come  within 
what  are  termed  confessions  or  admissions 
of  guilt,  as  these  terms  are  treated  and  ajH 
plied  by  the  courts  and  law-writers.  It  has 
fic«qaentJy  been  held  that  in  prosecutions 
fw  either  adultery  or  bigamy,  admissions 


or  statements  made  by  the  accused  that  he 
Is  a  married  man,  are  ordinarily  not  to  be 
treated  as  confessions  of  guilt,  and  that 
such  admissions  or  statements  are  admissi- 
ble against  him  as  evidence  of  marriage  only, 
and  not  as  confessions  of  guilt  The  dis- 
tinction between  confessions  and  such  ad- 
missions or  statements  is  clearly  stated,  and 
applied  in  the  following,  among  other,  cases: 
People  V.  Strong,  30  Cal.  151-157;  People  v. 
Parton,  49  Cal.  632-637;  Taylor  v.  State,  87 
Neb.  788,  56  N.  W.  623.  See,  also,  3  Bncy.  of 
Bv.  pp.  322,  323;  12  Cyc.  423.  But,  in  any 
event,  the  record  affirmatively  shows  that 
the  statements  made  by  the  appellant  were 
purely  voluntary.  When  the  sheriff  asked 
her  what  her  name  was,  she,  as  the  record 
shows,  replied:  "Mrs.  Elizabeth  Moore."  The 
sheriff  testified  that,  upon  receiving  this 
answer,  "I  asked  her  If  she  was  the  wife  of 
Charles,  or,  rather,  C.  H.  Moore,  and  she 
said  she  was."  This  statement  or  admission 
was  clearly  admissible  against  the  appellant 
under  the  circumstances  disclosed  by  the 
record,  and  the  court,  therefore,  did  not  err 
in  the  ruling  complained  of. 

Counsel  for  appellant  further  insists  that 
the  evidence  is  insufficient  to  establish  the 
fact  of  the  marriage  of  appellant  The  proof 
with  respect  to  this  marriage  is  based  npon 
the  admissions  or  statements  of  appellant, 
and  upon  the  fact  that  she  for  about  two 
months  preceding  the  alleged  offense,  lived 
and  cohabited  with  the  C.  H.  Moore,  refer- 
red to  above,  as  his  wife.  The  evidence  in 
this  regard  In  substance  was  to  the  effect 
that  in  April  preceding  the  month  of  Juno 
in  which  the  offense  Is  alleged  to  have  been 
committed  the  appellant  and  said  Moore 
rented  a  room  for  light  housekeeping  from  a 
Mrs.  Senior,  who  was  a  witness  for  the 
state;  that  the  apx)ellant  and  said  Moore 
lived  together  in  said  room  as  husband  and 
wife  for  about  two  months;  and  that  the 
appellant  spoke  of  said  Moore  as  her  bus- 
band  during  the  time  that  they  lived  In  said 
room.  On  cross-examination  counsel  for  ap- 
pellant, in  referring  to  her  and  Mr.  Moore, 
asked  the  witness  certain  questions.  Spch 
questions  and  the  witness*  replies  thereto 
are  as  follows:  "Q.  What  did  she  say  about 
him?  A.  She  would  speak  about  Mr.  Moore 
as  her  husband  to  me.  Q.  Did  she  ever  tell 
you  they  were  married  A.  Xes,  sir.  •  •  • 
Q.  She  told  you  they  had  been  married?  A. 
Tes,  sir."  The  sheriff's  wife,  another  wit- 
ness for  the  state.  In  substance,  testified  that 
the  appellant  while  she  was  confined  In  Jail 
prior  to  the  trial  frequently  spoke  of  Mr. 
Moore  as  her  husband,  and  called  him  her 
husband,  and  said  that  the  3d  day  of  An- 
gnst  was  the  annlversay  of  her  wedding  day. 
The  statements  by  the  appellant  that  she 
was  the  wife  of  Mr.  Moore  were  made  on 
various  occasions  and  to  different  persons. 
These  statements  were  made  voluntarily 
and  unequivocally.  Notwithstanding  this, 
ooonset  for  appellant  Insists  that  these  ad- 
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mlBsIoDs  on  the  part  of  appellant  were  Insuf- 
ficient to  establish  the  fact  of  marriage^  We 
think  the  modern  authorities  are  clear!;  to 
the  contrary.  We  have  recently  held  In 
two  cases,  namely,  State  v.  Thompson,  31 
Utah,  228.  87  Pac.  709,  and  State  v.  Greene, 
33  Utah,  497,  94  Pac.  987,  that  admissions  of 
marriage  by  the  accused  were  admissible 
to  prove  that  fact  In  prosecutions  for  adul- 
tery. In  an  early  case  appealed  from  this 
territory  to  the  Supreme  Court  of  the  Unit- 
ed States— Miles  v.  United  States,  103  U.  S. 
p.  311,  26  L.  Ed.  481— that  court  held  that 
In  a  prosecution  for  blgainy  the  marriage 
could  be  proved  by  the  admissions  of  the 
defendant.  United  States  v.  Miles,  2  Utah, 
19.  The  following  cases  all  hold  that  in 
prosecutions  for  adultery  the  admissions  of 
the  accused  that  he  was  married,  and  that 
his  wife  was  alive  when  the  alleged  offense 
was  committed,  are  admissible  to  prove  the 
fact  of  marriage,  and  that  such  admissions, 
without  further  evidence,  are  sufficient  to 
sustain  a  finding  of  marriage.  State  v.  Good- 
rich, 14  W.  Va.  834 ;  State  v.  Medburry,  8  R, 
I.  643;  Boger  v.  State,  19  Tex.  App.  91; 
State  V.  McDonald,  2B  Mo.  176;  Common- 
wealth V.  Holt,  121  Mass.  61 ;  State  v.  Libby. 
44  Me.  469-^74.  69  Am.  Dec.  US;  State  v. 
Still,  68  S.  C.  37,  46  S.  E.  524,  102  Am.  St 
Rep.  667.  In  3  Ency.  £v.  323,  the  law  upon 
this  subject  is  stated  as  follows:  "Thus  In 
•the  prosecution  of  an  oftense  where  proof  of 
the  marriage  of  the  accused  Is  essential,  the 
fact  may  be  proved  by  his  admission  of  the 
fact"  Cases  in  support  of  this  text  are  cited 
from  a  number  of  jurisdictions,  and  we  refer 
the  reader  to  the  Encyclopedia  of  Evidence 
without  citing  the  cases  here.  The  admlsr 
sions  of  marriage  made  by  the  appellant 
were  properly  admitted  in  evidence  against 
taer.  The  weight  and  effect  to  be  given 
them  were  questions  for  the  Jury,  and,  as 
the  admissions  were  of  the  character  which 
authorized  the  Jury  to  find  the  fact  of  mar- 
riage from  them  as  made,  this  assignment 
cannot  be  sustained. 

The  further  objection  la  made  that  the 
evidence  in  regard  to  the  adulterous  act  is 
toBufficient  to  establish  the  oCtense  charged. 
It  would  subserve  no  good  purpose  to  set 
forth  even  the  substance  of  the  evidence 
which  was  before  the  jury  upon  thia  point 
Some  of  it  Is  not  of  that  character  which 
we  would  care  to  repeat;  hence  It  must  suf- 
fice to  say  that  in  our  Judgment  the  evidence 
was  ample  from  which  the  jury  could  infer 
that  the  act  constituting  the  offense  charged 
bad  actually  taken  place.  Counael  for  ap- 
pellant frankly  concedes  that  the  etate  had 
proved  all  the  essential  facts  from  which 
the  gnUt  of  appellant  might  have  been  in- 
ferred, but  he  contends  that  the  state  went 
further  and  negatived  the  inferences,  and 
thus  left  them  without  probative  force. 
Whether  tills  was  so  or  not  was,  however,  a 


question  to  be  determined  by  the  Jury,  and 
is  not  a  question  of  law  for  the  court  The 
Jury,  under  instructions  from  the  court  as  to 
the  law,  none  of  which  is  complained  of, 
passed  upon  the  weight  and  effect  of  the 
evidence,  and,  in  view  that  there  Is  compe- 
tent evidence  in  support  of  every  element 
conEtltuting  the  offense  charged,  and,  as  ^e 
have  pointed  out  the  record  discloses  no 
errors  of  law,  we  are  iwwerless  to  Interfere, 
The  Judgment  therefore,  should  be  af- 
firmed.  It  is  BO  ordered. 

BTBAUP,  a  3.,  and  McOABTT,  1..  con- 
cur. 


(18  Wyo,  IE!) 
STATE  ex  rel.  JONES  v.  BOARD  OP 
CCftl'RS   OF   NATRONA  COUNTY. 
(Supreme  Court  of  Wyoming.    Dec.  9,  1909.) 

1.  iNioxiOATina  LiquoBs  (|  IT^— Pbokxbx- 

TOBY  STATOTBS— VaLIOITT. 

A  statute  prohibiting  the  sals  of  Intoxl- 
cating  Uqoors,  widiln  designated  limits  is  valid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  22;  Dec.  Dig.  fi  17.*] 

2.  STATUTBB   a  78*)— GSIfEBAL  IiAVA— Uni- 
FORUIXT  OT  OPUAXIOH— IZTTOXIOAIIlie  lilQ- 

TJ0B8. 

Laws  1909,  p.  8,  c.  7,  prohibiting  the 
gniutluK  or  extending  of  atay  liquor  license  oat- 
side  of  Incorporated  cities  and  towns,  operates 
eaually  and  uniformly  in  all  territory  oatside 
of  incorporated  cities  and  towns,  and  is  not 
violative  of  Const  art  1,  (.34,  requiring  all 
laws  of  a  general  nature  to  have  a  nuifonii 
operation. 

[Ed.  Note.~For  other  cases,  see  Statntes, 

Dec.  Dig.  S  73.*] 

3.  Constitutional  Law  (8  296')— Du«  Pao- 
CEBS  OF  Law— LiquoR  Laws. 

Lews  1909,  p.  8,  c.  7,  prohibiting  the  grant- 
ing or  extending  of  any  uqnor  license  oatside 
of  incorporated  cities  and  towns,  does  not  de- 
prive a  licensee  unable  to  procure  a  new  license 
of  his  property  without  due  process  of  law, 
in  violation  of  Const,  art.  1,  |  6. 

[Ed.  Note.— For  other  cases,  see  Constita- 
tional  lAw,  Cent  Dig.  f  841;  Dec.  Dig.  j 
296.*J 

4.  ConsTiTnTioNAi.  Law  (|  83*)  —  Vebtso 

BlOIITB— RROULATZON  OF  SAI,!  OT  IKIOXI- 

CATINO  LiqUOBS. 

There  is  no  inherent  right  in  any  one  to 
sell  intoxicating  liqaors  by  retail,  and  there  is 
not  a  vested  right  in  any  one  to  have  a  liquor 
license;  and  a  statute  limiting  the  nnmber  of 
licensed  places  within  any  defined  territoiy  Is 
within  the  power  of  the  Legislature. 

[Ed.  Nole.— For  other  cases,  see  Conatttatioi^ 
al  Law,  Dec  Dig.  S  93.*] 
6.  CoNBTrroTioNAi.  Law  (5  205*)— Pbitxzm- 

BS— SaIjB  of  iNTOZIOATINa  LiduoBfl. 

Laws  1909.  p.  8,  &  7.  prohibiting  the  grant- 
ing or  extending  of  any  liquor  license  oatude  of 
incorporated  cities  or  towns,  though  impliedly 
antborizing  those  holding  unexpired  llcenseH  to 
continue  in  the  business  until  tneir  licenses  ex- 
pire, does  not  create  a  privileged  class  becanse 
one  whose  Ilcenn  expires  before  the  licenses 
of  others  may  not  obtain  a  license,  and  it  is 
not  in  conflict  with  Const  art  8,  %  27,  pro- 
hibiting the  granting  by  special  laws  of  any 
exdasive  prlnlege. 

[Ed^  Note.— For  other  cases,  eee  Constltntioii- 
al  Lew,  Dec.  Dig.  S  205.*] 


•For  otlMT  cue*  see  tame  topic  and  section  NUMBBR  la  Deo.  ft  Am.  Digs.  1907  to         A  Rqiorter  IiidezM 
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Reserved  Case  from  District  Court,  Na- 
trona County;  Charles  E.  Carpenter,  Judge. 

Mandamus  hy  the  State  of  Wyoming,  on 
die  relation  of  Hayden  B.  Jones,  against 
the  Board  of  Coun^  Commissioners  of  tbe 
county  of  Natrona,  to  compel  the  Issuance 
of  a  liquor  license.  Questions  reserved  and 
certified.    Questions  answered. 

Norton  &  Hagens,  for  relator.  W.  B.  Mul- 
len, At^.  Gen^  and  John  B.  Barnes,  Jr,^  Co. 
Atty.,  tm  respondent. 

BE^RD,  J.  The  relator,  Hayden  EL  Jones, 
applied  to  the  board  of  county  commission- 
ers of  Natrona  county  for  a  retail  liquor 
dealer's  license  at  a  place  In  said  county  out- 
side of  any  Incorporated  city  or  town.  The 
board  refused  to  Issue  the  license  cfp  tbe 
sole  ground  that  It  was  prohibited  by  law 
from  Issuing  such  license.  The  relator  then 
commenced  this  proceeding  in  mandamus 
against  said  hoard,  in  the  dtetrlct  court  of 
said  county,  to  compel  It  to  Issue  a  license. 
A  general  demurrer  was  filed  by  said  board 
to  the  petition  of  relator,  and  an  agreed 
statement  of  the  facts  was  entered  Into  by 
the  parties,  from  which  it  appears  that  prior 
to  February  15,  1909,  the  date  of  his  appli- 
cation, the  relator  beld  a  license  as  a  retail 
liquor  dealer  at  the  place  mentioned  In  his 
application,  which  license  would  expire  April 
8,  1909;  that  his  application  was  in  due 
form;  that  he  was  a  proper  person  to  re- 
ceive a  license;  that  be  bad  been  to  consid- 
erable expense  In  fitting  up  his  place  where 
he  was  then  conducting  his  saloon,  and  had 
on  hand  a  quantity  of  liquors,  and  that  his 
property  would  be  greatly  depreciated  tn 
value  if  be  was  not  granted  a  license;  that 
several  other  persons  beld  licenses  in  said 
county  outside  of  any  Incorporated  city  or 
town,  which  would  not  expire  for  some 
months  after  that  of  relator.  It  was  further 
stipulated,  for  the  purposes  of  this  case  on- 
ly, that  the  relator's  right  to  the  relief  pray- 
ed depends  solely  upon  the  question  of  the 
constitutionality  of  chapter  7,  p.  8,  Sess. 
Laws  1909.  The  case  was  presented  to  the 
district  court  upon  the  petition,  demurrer 
thereto,  and  the  agreed  statement 

The  court  considering  that  important  and 
difficult  constitutional  questions  arise  In 
said  cause,  upon  Its  own  motion,  and  by  re- 
quest of  the  respective  parties,  reserved, 
and  has  certified  to  this  court  for  its  deci- 
sion, the  following  questions,  viz.: 

"(1)  Does  chapter  7,  Sess.  Laws  Wyo. 
1909,  contravene  the  provisions  of  article  1, 
I  34,  of  the  Constitution  of  the  state  of  Wy- 
oming, which  provides  that  all  laws  of  a 
general  natnr*  shall  have  a  miiform  opera- 
tion? 

"f2)  Does  chapter  7,  Sess.  I^aws  Wyo. 
1909,  contravene  the  provisions  of  article  1, 
I  6,  of  the  Constitution  of  the  state  of  Wy- 
oming, which  provides  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law? 


"(3)  Does  chapter  7,  Sess.  Laws  Wyo. 
1909,  contravene  article  S,  S  27.  of  the  Con- 
stitution of  the  state  of  Wyoming,  which  pro- 
vides that:  'The  Legislature  shall  not  pass 
local  or  special  laws  In  any  of  the  follow- 
ing enumerated  cases,  that  is  to  say:  Reg- 
ulating county  or  township  affairs;  grant- 
ing to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  privilege, 
Immunity  or  franchise  whatever,  or  pre- 
scribing the  powers  or  duties  of  offices  in 
counties.  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable  no  special 
law  shall  be  enacted'? 

"(4)  Is  chapter  7,  Sess.  Laws  Wyo.  1900, 
constitutional  and  valid,  or  is  It  unconstitu- 
tional and  void? 

"(5)  Are  the  provisions  of  chapter  7,  Sees. 
Laws  Wyo.  1909,  now  in  full  force  and  effect, 
or  are  they  void  and  of  no  effect? 

"(6)  Is  secUon  2,  c.  43,  Sess.  Laws  Wyo. 
1901,  now  in  full  force  and  effect?" 

Chapter  7,  p.  8,  Sess.  Laws  1900,  Is  as  fol- 
lows: 

"Section  1.  That  section  2163  of  the  Re- 
vised Statutes  of  Wyoming,  1899,  as  amend- 
ed by  section  2  of  chapter  43  of  the  Ses- 
sion Laws  of  1901,  t>e  and  the  same  Is  here- 
by amended  and  re^nacted  so  as  to  read  ai 
follows: 

"Sec.  2163.  Before  any  license  shall  be 
granted  for  the  sale  of  liquors,  the  appli- 
cant therefor  shall  file  his  written  applies-' 
tion  for  such  license  In  tbe  office  of  the 
county  clerk.  Said  application  shall  con- 
tain a  full  and  accurate  description  of  the 
building  in  which  liquors  are  to  be  sold, 
and  a  full  and  accurate  description  of  the 
premises  on  which  such  building  is  located. 
All  applications  for  county  license  shall  be 
heard  at  the  second  regular  meeting  of  the 
board  of  county  commissioners  which  shall 
occur  subsequent  to  the  filing  of  the  appli- 
cation. Provided,  however,  that  in  counties 
In  which  the  boards  of  county  commission- 
ers are  not  required  by  law  to  meet  month- 
ly, notice  of  such  application  with  a  full 
and  accurate  description  of  the  buildings 
and  premises  where  liquors  are  Intended  to 
be  sold,  shall  be  given  by  publishing  the 
same  for  four  weeks  successively  in  some 
newspaper  published  and  of  general  circu- 
lation In  the  county,  or  if  no  newspaper  Is 
published  therein,  by  posting  for  four  weeks 
as  aforesaid  written  or  printed  notices  in 
five  of  the  most  public  places  In  the  vicinity 
of  the  said  premises  and  such  application  in 
such  county  shall  be  heard  at  the  next  reg- 
ular meeting  of  the  board  of  county  com- 
missioners after  the  completlcm  of  said  time. 
Ail  county  licenses  shall  be  granted  by  the 
boards  of  county  commissioners  of  tbe  sev- 
eral counties  and  they  shall  have  power  to 
grant  licenses  only  to  persons  of  good  moral 
character  who  are  freeholders  In  this  state. 
Provided,  that  said  board  shall  refuse  to 
grant  any  license  or  extend  any  existing  li- 
cense for  tbe  sale  of  liquors  at  any  place 
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ovtstde  of  Incorporated  dtles  and  towna." 

"Sec.  2.  This  act  shall  take  effect  and  be 
In  force  from  and  after  Its  passage." 

"Approved  Febmary  9,  1909." 

It  Is  conceded  by  counsel  for  relator  In 
tbelr  brief  that  "etatntes  prohibiting  sales 
of  Intoxicating  liquors  In  certain  localities 
are  not  In  violation  of  any  state  or  federal 
constltntlohal  proviEdoiu,  provided  they  ap- 
ply equally  to  all  persons  within  the  ter- 
ritorial limits  prescribed  In  the  statate."  It 
was  held  by  this  court  In  Noble  t.  City 
Council  of  Cheyenne,  7  Wyo.  417,  52  Pac. 
975.  40  L.  B.  A.  71,  that  the  sale  of  Intoxi- 
cating liquors  at  retail  might  be  restricted, 
limited,  or  prohibited  within  designated 
limits.  And  that  seems  to  be  the  settled 
law  on  that  question.  See  Grumback  v.  Le- 
lande,  154  CaL  678.  06  Pac.  1059,  and  cases 
there  cited.  The  case  is  also  In  point  on 
other  questions  In  the  case  at  bar. 

It  is  contended  by-counsel  for  relator  that 
chapter  7,  contravenes  the  provisions  of  ai^ 
tide  1,  {  S4,  of  the  Constitution  of  the  state, 
which  provides  that  "all  laws  ot  a  general 
nature  shall  have  a  uniform  operation." 
The  statute  operates  equally  and  uniformly 
In  all  territory  outside  of  Incorporated  cities 
and  towns;  that  is  to  say,  within  the  re- 
stricted district  and  no  territory  within 
such  district  Is  excepted.  It  has  not  been 
pointed  out,  or  are  we  able  to  see^  wherein 
the  law  falls  to  operate  anlformly  within 
the  prohibited  territory. 

It  la  also  urged  that  the  statate  contra- 
venes article  1,  S  6i  of  the  C<Hi8titatlon, 
which  provides  ttiat  "no  person  shall  be  de- 
prived of  life^  liberty  or  property  without 
due  process  of  law."  We  do  not  regard 
that  as  now  an  tqpen  question.  It  was  held 
In  Hugler  v.  Kansas,  128  IT.  S.  623,  8  Sup. 
Ct  273,  81  U  Bd.  200^  that  the  laws  of  that 
state,  prohibiting  the  mannfaetiire  and  sale 
of  Intoxicating  liquors,  did  not  violate  the 
provisions  of  the  fourteenth  amendment  to 
the  Constlttttloa  of  the  United  States  de- 
claring '^or  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law."  If  the  lav  of  Kansas  did 
not  deprive  Mngler  of  his  property  wltiiont 
dne  process  of  law,  neither  does  tlie  statute 
nndor  consideration  deprive  the  relator  of 
bis  property  vittiout  due  process  of  law 
within  the  meaning  of  onr  Oonstitotion.  To 
enter  upon  a  dlscusslmi  of  tiiat  question 
here  would  be  merely  to  repeat  what  was 
said  in  that  case,  and  to  a.6A  words  to  what 
was  there  finally  settled,  and  has  been,  so 
far  as  we  are  advised,  uniformly  followed. 

The  chief  conation  of  counsel  for  relator 
is,  however,  that  the  statute  violates  the 
provisions  of  article  3,  |  27,  of  the  Constitu- 
tion, which  provides  that:  "The  Legislature 
■hall  not  pass  local  or  special  laws  In  any 
of  the  following  cases:  *  *  *  Begolat 
Ing  county-  or  township  afCalni;  •  •  * 
granting  any  corporation,  association  or  In- 
dividual, the  right  to  lay  down  railroad 


tracks,  or  any  special  or  exclusive  privilege, 
Immimlty  or  franchise  whatever.  •  »  ♦ 
In  all  other  cases  where  a  general  law  can 
be  made  applicable  no  spedal  law  shall  be 
enacted."  It  Is  urged  that  because  certain 
persous  within  the  territory  outside  of  In- 
corporated cities  and  towns  held  unexpired 
licenses  at  the  time  the  statute  went  Into 
effect,  it  created  a  privileged  class,  and 
granted  privileges  to  one  class  which  it  de- 
nied to  others  similarly  situated.  It  was 
said  by  this  court  In  the  Noble  Case,  supra; 
"It  Is  a  fundamental  prindple  that  there  is 
no  inherent  right  in  a  citizen,  or  any  ime,  to 
sell  intoxicating  liquors  by  retail,  and  that 
there  Is  not  a  vested  right  in  any  person 
to  have  a  liquor  license."  And  in  New  Or- 
leans V.  Smythe.  116  La.  685,  41  South.  88. 
6  L.  R.  A.  (N.  S.)  722.  114  Am.  St  Rep.  666: 
"It  must  be  rememtiered  that  no  person  haa 
a  vested  constitutional  right  to  retail  Intod- 
cating  liquors,  and  that  the  power  of  the 
lawmaker  to  prohibit  or  regulate  such  an 
occupation  is  practically  unlimited.  It  has 
been  udd  that  the  Legislature  may  conOne 
the  sale  of  Intoxicating  liquors  to  c^tain 
places,  and  may  limit  the  number  of  licenses 
In  any  given  locality."  In  the  case  last 
cited  and  quoted  from  an  ordinance  of  the 
city  of  New  Orleans,  which  provided  "tiiat 
hereafter  it  shall  not  be  lawful  for  any  one 
to  set  up  or  establish  any  barroom,  *  •  • 
without  pwmlssion  of  the  city  council  previ- 
ously applied  for  In  writing,  whldi  Aall  be 
accompanied  by  the  written  consent  of  a 
majori^  of  the  bona  fide  proper^  holders 
within  800  feet,"  etc.  was  attacked  on  the 
ground  that  It  discriminated  in  favor  of 
persons  conducting  barrooms  idready  estab- 
lished at  tiie  date  of  its  adoption.  But  the 
Supreme  Court  of  that  state  held  that  the 
partleB  were  not  similarly  situated;  tiw  oaie 
having  a  right,  at  the  time,  recognised  by 
law.  and  the  othw  a  mere  hope  or  expecta- 
tion of  embaiklng  in  the  same  calling  at  a 
future  day,  and  held  the  wdlnance  valid. 

The  case  of  MandevUle  v.  Band,  111  La. 
806,  35  South.  915,  Is  much  relied  upon  by 
counsti  tor  relator.  It  is  said  of  that  case^ 
in  the  note  to  New  Orleans  v.  BmythSk  S  L. 
R.  A.  (N.  S.)  722.  supra:  "The  exact  point 
discussed  in  New  Orleans  t.  Smythe  as  to 
whether  a  law  is  valid  which  discriminates 
In  favor  of  saloons  and  barrooms  already  es- 
tablished has  not  frequently  arisen;  bat, 
where  It  has,  the  rale  seema  to  be  gen«ally 
tiiat  such  discrimination  does  not  Invalidate 
the  law.  The  case  of  Uandevllle  t.  Band, 
111  La.  806,  35  South.  915,  appears  to  be  the 
only  case  which  holds  tiie  contrary  view." 
And  In  Com.  v.  Petri,  90  S.  W.  987,  28  Ky. 
Law  Rep.  MO,  a  statute  (Acts  1871-^  p. 
496,  c.  976,  S  11).  prohibiting  tiie  sale  of 
liquors  by  persons  without  a  license,  except 
ke^rs  of  taverns  then  existing  upon  a  des- 
ignated road,  was  hdd  valid.  And  in  Sandys 
v.  wmiams,  -46  Or.  827.  80  Pac  642,  an  ordi- 
nance of  tiie  city  of  PorUand,  prorldliis 
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that  person  engaged  Id  selling  splrlt- 
aous,  malt  or  ferm^ted  liquors  or  wines  In 
quantities  less  than  one  quart  In  any  saloon, 
barroom  or  restaurant  in  tbe  city  of  Port- 
land, shall  sell  any  liquor  to  be  dellrered  or 
used  or  that  shall  be  delivered  or  used  In 
any  side  room,  back  room,  upper  room  or 
other  apartment  in  tbe  same  or  an  adjoining 
building,  and  shall  not  maintain  therein  or 
connect  therewith  any  alcove,  booth  6r  box 
•  *  •  provided,  that  nothing  herein  con- 
tained shall  prohibit  the  serving  of  such 
liquor  to  guests  In  a  hotel  having  a  valid 
license  to  sell  the  same,"  was  held  to  be 
valid.  In  the  opinion  Mr.  Justice  Moore 
quotes  with  approval  the  following  from 
White  V.  Holman,  44  Or.  ISO,  74  Pac.  933: 
"However  partial  It  may  seem,  the  state 
can  create  a  monopoly  of  any  business  that 
may  lawfully  be  prohibited  by  It  on  the 
grounds  of  public  policy,  without  violating 
any  constitutional  inhibition,  because  no  per- 
son possesses  an  Inherent  right  to  engage  In 
any  employment,  the  pursuit  of  which  is 
necfflsarlly  detrimental  to  the  public."  And 
In  Decle  v.  Brown,  167  Mass.  290,  45  N. 
765.  a  statute  (St  1888,  p.  274,  c.  340),  lim- 
iting the  number  of  licensed  places  to  one 
for  each  1.000  of  the  population,  was  held 
valid.  The  court  said:  "Such  statutes  are 
upheld  because  the  resulting  exclusion  of 
unlicensed  persons  is  not  designated  to  con- 
fer on  those  who  are  licensed  an  exclusive 
beneflt,  privilege,  or  right;  and,  where  that 
rrasult  does  follow,  It  is  merely  the  collat- 
eral and  Incidental  effect  of  provisions  en- 
acted solely  with  a  view  to  secure  the  wel- 
fare of  the  community" — citing  cases.  "The 
limitation  of  the  number  of  licensed  places 
within  the  territory  of  a  town  or  city  Is  a 
reasonable  exercise  of  the  police  power,  and 
therefore  Is  not  in  conflict  with  the  Consti- 
tution of  the  commonwealth  or  tbe  four- 
teenth amendment  to  the  Constitution  of 
the  United  States" — citing,  Commonwealth 
V.  Bomett,  106  Mass.  27;  Com.  v.  Dean,  110 
Mass.  857;  Com.  v.  Fredericks.  119  Mass. 
109;  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
L.  Ed.  929;  Beer  Go.  v.  Mass.  07  U.  8.  25, 
24  I*.  Ed.  080;  Crowley  v.  Cbrlstensen,  187 
U.  8.  Se,  11  Sup.  Gt  13,  84  L.  Ed.  620;  Olos- 
sa  T.  Tierman.  148  V.  S.  657,  18  Sup.  Ct 
721,  87  L.  Bd.  590. 

But  we  are  not  without  an  authority  upon 
the  precise  question  under  consideration. 
Andreas  v.  City  of  Beaumont  (Tex.  Civ. 
App.)  113  S.  W.  914.  -The  facts  of  that  case 
were  exactly  the  same  as  those  In  the  case 
at  bar,  and  that  court  said:  "Appellant  at- 
tacks the  ordinance  on  the  further  ground 
that,  Inasmuch  as  by  Its  terms  it  did  not  in- 
terfere with  two  other  persons  who  were 
alao  engaged  In  the  uloon  bualneM  without 


saloon  limits,  for  the  period  of  6  and  10 
months,  respectively,  after  tbe  adoption  of 
the  ordinance,  while  he  was  denied  the 
right  to  continue  tbe  business  after  a  lit- 
tle less  than  8  months  after  the  ordinance 
was  passed,  at  which  time  his  license  expir- 
ed, was  such  unjust  and  unreasonable  dis- 
crimination against  him  as  to  render  the  or^ 
dlnance  void.  The  facts  disclose  that,  at  the 
time  of  the  adoption  of  tbe  ordinance  ap- 
pellant and  two  others  were  conducting  sa- 
loons in  the  territory  without  the  prescribed 
limits,  under  licenses  theretofore  procured. 
The  ordinance  expressly  undertook  to  pro- 
tect alike  all  persons,  who,  in  good  faith, 
had  paid  for  and  obtained  license  to  con- 
duct saloons  without  the  limits,  in  order  to 
avoid  a  forfeiture.  No  license  has  been  is- 
sued to  any  person  to  sell  without  the  lim- 
its since  tbe  ordinance  went  into  effect 
The  ordinance  applied  to  and  affected  all 
those  not  in  the  salooh  limits  alike,  tn  that 
it  permitted  each  to  carry  on  his  business 
as  long  as  the  license  permitted  him  to  do 
so.  When  appellant's  license  expired,  he 
was  bound  to  quit  When  the  licenses  held 
by  the  two  others  -expire,  they  are  bound  to 
quit;  and  the  fact  that  the  ordinance,  in- 
stead of  working  a  forfeiture  of  the  license, 
as  It  probably  could  have  done,  permits  ea<A 
licensee  to  continue  his  business  until  his 
license  expired  by  Its  own  limitation  does 
not  unreasonably  discriminate  against  ap- 
pellant because  his  happened  to  expire  first 
Commonwealth  v.  Petri,  00  S.  W.  987,  28 
Ky.  Law  Bep.  MO."  In  that  case  the  ordi- 
nance went  farther  than  the  statute  we  are 
considering,  in  that  by  express  terms  It  au- 
thorized those  holding  unexpired  licenses  to 
continue  in  business  until  such  licenses  ex- 
pired. Our  statute  does  not  do  so  in  terms, 
and  all  that  can  be  reasonably  claimed  for 
it  Is,  we  think,  that  by  implication  it  does 
so.  As  between  those  holding  licenses  and 
all  others  It  makes  no  distinction  or  dis- 
crimination so  far  as  obtaining  llcmses  in 
tbe  future  is  concerned.  Granting  that  the 
effect  of  tbe  statute  is  to  pwmlt  those  hold- 
ing licenses  outside  of  Incorporated  cities 
and  towns  the  right  to  continue  in  busi- 
ness until  their  licenses  expire,  the  further 
effect  of  the  statute  is  simply  to  limit  the 
number  of  licensed  places  during  that  period, 
wblcb  the  Legislature  had  power  to  do. 

We  are  of  the  opinion  that  diapter  7.  Sesg. 
Laws  1900,  does  not  violate  any  of  the  pro- 
visions of  either  the  state  or  federal  Consti- 
tution, and  is  constitutional  and  valid.  So 
holding,  It  becomes  unnecessary  to  return 
specific  answm  to  tbe  Rveral  qoestlou  re- 
swved. 

POTTDB,  a  3^  and  8C09T,  J,,  ooncnr. 
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STATE)  T.  SHERMAN. 
<Siipnin«  Court  of  WyoouDg.    Dec.  1909.) 

1.  CoKsrmmonAL  Law  <{  81*)— Poucb  Pow- 

EB— SCOPB. 

A  stnte'a  police  power  InTOlvea  the  right  to 
make  regulations  for  the  protection  of  public 
health,  uifety,  morals,  peace,  education,  good  ot^ 
der,  c<»iTeQience,  and  general  prosperity. 

[Eld.  Mote.— For  other  cases,  aee  Conatltntton* 
al  Law,  Cent.  Dig.  1 148;  Dee.  Dig.  S  81.* 

For  other  definitions,  aee  Words  and  Phrases, 
TO].  6k  pp.  5424-5488;  toL  &  p.  77S6.] 

2.  OoNsn-rtTTiONAL  Law  (8|  206,  209,  2S1*)— 

FOTTBTEENTH  AUZINDIIENT. 

Const.  U.  S.  Amend.  14^  does  not  prohibit  a 
reasonable  claesificatioa  of  penons  ud  things 
for  the  purpose  of  legislation. 

[Ed.  Note.— For  other  cases,  see  Ccmstltation- 
al  Law,  Gent.  Di?.  H  62S,  678;  726;  Dee.  Dig. 
206,  200,  2S1.«1 

5.  STATUTKB  (1  77*)— GkJMITXQATlOir— LOQAX. 

OB  Spboiai.  Laws. 

A  zeasonable  classification  of  persons  and 
things  is  permissible  under  the  state  constitu- 
tional provision  forbidding  the  enactment  of 
local  or  special  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  f  79;  Dec  Dig.  I  77.*] 

4.  Statuws  (I  77*)— Special  Laws— Clab- 
BzncATiOH— Dftbbiunation  of  Vauditt. 
In  determining  the  validity  of  a  statute  en- 
acted pursuant  to  a  le^sIatWe  classiflcation  of 
persons  and  things,  all  reasonable  doubts  are  to 
TO  reserred  in  favor  of  the  act,  and  the  unreason- 
ableness of  the  dassificstion  and  discrimination 
most  dearly  appear  to  justify  a  court  In  declar- 
ing the  act  invalid. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Oent  Dig.  1 79;  Dee.  Dig.  I  77.*] 

6.  TTstrBT  (I  5*)  —  RBouXATloirB  —  Obihinai. 
Pbhaltt. 

Tbe  Legislature  has  power  to  enact  laws 
regulating  the  rate  of  interest  for  tbe  loan  or 
forbearance  of  money  and  to  prescribe  criminal 
penalties  not  nnreasonably  excessive  for  their 
violation. 

tDd.  Note.— For  ottier  cbms,  ms  Uniry,  Dec. 
t.  I  6.*J 

6.  Statutbs  (I  72*)— Speoiai.  Lboisution— 
Beasonablk  Cussifioation  —  Unifobuixt 
OF  Opkbation. 

Laws  1900,  p.  183,  c  185.  prohibltinfr  any 
money  lender  from  obtaining  more  than  25  per 
cent,  per  annum  on  loans  of  leas  than  ^200,  and 
declaring  a  violation  thereof  to  l>e  a  misdemean* 
or  punishable  by  fine  of  not  less  than  $23  nor 
more  than  $200.  or  by  imprisonment  In  the  coon- 

3'  jail  for  not  less  than  30  days  nor  more  than 
r  months,  or  both,  was  a  proper  exercise  of 
police  power  based  on  a  reasonable  classifica- 
tion, and  n-as  not  therefore  unconstitutional  for 
nonuniform  ity. 

[Ed.  Note.— For  other  cases,  tee  Statutes, 
Gent.  Dig.  |  72;  Dec.  Dig.  I  72.*J 

7.  SxATnTEa  (8  84*)— Special  Leqislation— 

Laws  1009,  p.  183,  c.  135,  making  it  a  mis- 
demeanor for  any  person  to  charge  more  than  25 
percent,  internet  on  Joans  of  less  than  $200,  was 
not  a  reKtilatton  of  the  rate  of  interest  within 
the  constitutional  provision  prohibiting  special 
legislation  for  that  purpose ;  there  being  no  pro- 
vision <n  the  act  permitting  tbe  charging  or  re* 
ceiving  of  any  greater  rate  of  interest  tuji  the 
legal  rate  otherwise  fixed  by  law. 

[Ed.  Note. — For  other  cases,  see  Statntes, 
Cent.  Dig.  I  83 ;  Dec  Dig.  S  81.*] 


8.  CONSTITUTIONAI,  LAW  (|  298*)— DiTiE  Pbo- 

CES8  OF  Law. 

Laws  1909,  p.  183,  c  136,  making  it  a  mis- 
demeanor to  charge  more  than  25  per  cent,  in- 
terest on  loans  of  less  than  $200,  is  not  uncon- 
stitutional as  a  deprivation  of  liberty  without 
due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Oent.  Dig.  i  847 ;  Dec  Dig.  i  298.*] 

Beserred  Case  from  District  Court,  Lar- 
amie County ;  Boderick  N.  Mat9on,  Judge. 

Etlielyn  Margaret  Sherman  was  charged 
with  Tlolatlng  Laws  1009,  p.  183,  c.  135,  pro- 
hibiting the  taking  of  extortionate  Interest 
on  small  loans.  Ou  reserved  qnestions  from 
the  district  court  relating  to  the  coiiBtltatlon- 
ality  of  the  act  Act  sostalned. 

Charles  L  Rigdon,  for  plaintiff.  T.  Blake 
Kennedy  (Edmund  J.  CliurcblUt  of  counsel), 
for  d^ndaut. 

POTTER,  0.  J.  This  case  la  here  from  the 
district  court  of  Laramie  county  upon  the 
following  reserved  constitutional  questions; 

First  Is  chapter  135  of  the  Session  Laws 
of  1909,  being  "An  act  to  prevent  ex:tortloD 
In  relation  to  small  loans,  making  such  extor- 
tion a  misdemeanor,  and  providing  penalties 
therefor,  and  for  other  purposes,"  unconstl- 
tntloual  as  being  contrary  to  article  14  of  the 
amendments  to  the  Constitution  of  tbe  Unit- 
ed States,  in  that  it  denies  to  certain  citlxeus 
the  equal  protection  of  the  law? 

Second.  Is  said  chapter  135  of  the  Session 
Laws  of  1909  contrary  and  repugnant  to  sec- 
tion 6,  of  article  1  of  the  Constitution  of  the 
state  of  Wyoming,  in  that  it  attempts  to  de- 
prive certain  persons  of  liberty  without  doe 
process  of  law? 

Third.  Is  said  chapter  135  of  the  Session 
Laws  of  1909  contrary  and  repugnant  to  sec- 
tion 84  of  article  1  of  tbe  Constitution  of  the 
state  of  Wyoming,  in  that  It  denies  the  uni- 
form operation  of  tfa«  laws  of  a  general  na- 
ture? 

Fourth.  Is  said  chapter  135  of  tbe  Session 
Laws  of  1909  contrary  to  section  27  of  ar- 
ticle 3  of  tbe  Constitution  of  the  state  of 
Wyoming,  In  that  it  is  a  special  law  attempt- 
ing to  regulate  tbe  rate  of  interest  on  numey 
in  special  cases? 

The  statute  referred  to  was  approved  Feb- 
ruary 27,  1909  (Laws  1909,  p.  183,  c.  135), 
and  by  Its  terms  was  to  take  effect  and  be 
in  force  from  and  after  Its  passage.  The 
title  of  tbe  act  is  stated  In  tbe  first  ques- 
tion.  Its  material  provisions  are  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  corporation,  association,  or  copart- 
nership, his  or  its  agent  or  employe,  by  any 
method  or  device  whatsoever,  to  receive,  or 
arrange  for  tbe  receipt  of.  Interest  Increase 
or  profit  at  a  greater  rate  than  25  per  cen- 
tum per  annum  upon  any  loan  made  by  any 
sucb  person,  corporation,  association,  or  co- 
partnership of  any  sum  less  than  two  hun- 
dred dollars.  The  said  sum  of  26  per  cen- 
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turn  per  aniiTim  Interest,  increase  ancl  profit 
Bhall  cover  all  commUwIous,  fees,  cbarges, 
Interest  and  Increase  of  every  character 
wliataoever. 

"Sec.  2.  Every  person,  corporation,  associa- 
tion,* or  copartnership,  and  every  employe  or 
agent  of  any  such  person,  corporation,  asso- 
ciation, or  copartnership  who  shall  violate 
any  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof,  be  punished  by  a  fine  for  each 
offense,  In  any  sum  not  less  than  twenty-five 
dollars,  nor  more  than  two  hundred  dollars, 
or  by  Imprisonment  in  the  county  Jail,  for 
not  less  than  thirty  days,  nor  more  than  six 
months,  or  by  both  such  fine  and  Imprison- 
ment." 

The  questions  reserved  for  decision  arose 
upon  a  demurrer  to  an  Information  filed  un- 
der said  statute  charing  that  the  defendant 
on  March  29,  1900,  did  willfully  and  unlaw- 
fully arrange  for  the  receipt  of  Interest  at 
a  rate  greater  than  25  per  cent  per  annum 
upon  a  loan  of  $25  to  a  person  named  in  the 
Information.  The  demurrer  challenges  the 
validity  of  the  statute  on  the  ground  of  its 
alleged  repugnancy  to  each  of  the  constltu- 
ttonal  provisions  referred  to  In  the  reserved 
questions,  and  It  is  here  contended  that  the 
act  violates  said  provisions,  and  la  therefore 
void,  for  the  reason  that  It  unreasonably  and 
arbitrarily  creates  a  separate  class  of  money 
lenders,  and  Imposes  upon  those  whose  trans- 
actions bring  them  within  that  class  a  re- 
Btrletlon  and  penalty  from  which  other  mon- 
ey lendeiB  are  exempt,  and  for  the  farther 
reason  that  it  Is  a  special  law  regulating  the 
rate  of  Interest  on  money.  A  prior  statute. 
In  force  when  the  act  in  question  was  pass- 
ed, provides  that  any  rate  of  Interest  which 
may  be  agreed  upon,  not  exceeding  12  per 
cent  per  annum,  shall  be  valid  upon  any 
loan  or  forbearance  of  money;  and  that  If 
any  greater  rate  of  Interest  than  that  allow- 
ed shall  be  contracted  for  or  received,  or  re- 
served, the  contract  shall  not  therefore  be 
void ;  but  If,  in  any  action  on  such  contract 
proof  be  made  that  Illegal  Interest  has  been 
directly  or  indirectly  contracted  for,  taken, 
or  reserved,  the  plaintiff  shall  only  recover 
the  principal,  without  Interest,  and  the  de- 
fendant shall  recover  costs;  and.  If  any  In- 
terest shall  have  been  paid  thereon,  Judg- 
ment shall  be  for  the  principal,  deducting  in- 
terest paid.   Rev.  St  1899,  »  2447.  2451. 

It  is  argned  on  behalf  of  the  defendant 
that  the  act  of  1909  does  not  have  the  effect 
of  Increasing  the  rate  of  Interest  which  may 
legally  be  received  or  contracted  for  npon 
any  loan,  but  that  its  only  effect  Is  to  consti- 
tute the  act  of  receiving  or  arranging  for 
the  receipt  of  a  greater  rate  than  25  per 
cent  per  annum  npon  the  loan  of  a  sum  less 
than  $200  a  misdemeanor,  while  the  former 
statute  continues  In  full  force  exacting  the 
penalty  of  the  loss  of  Interest  and  costs  in 
case  of  every  usurious  loan,  whi'iiever  In  an 
action  thereon  proof  to  made  that  lU^al  in- 
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terest  has  been  taken  or  contracted  for.  It 
will  be  assumed  for  the  purposes  of  the  case 
that  this  is  a  correct  construction  of  the 
statnte.  The  act  here  involved  was  enacted 
as  a  police  regulation,  as  are  all  statutes 
for  the  prevention  of  usury.  The  police  pow- 
er of  the  state  is  most  essential  and  very 
comprehensive.  Under  that  power  regula- 
tions are  prescribed  for  the  protection  of  the 
public  health,  public  safety,  and  public  mor- 
als, or,  as  more  generally  stated,  the  public 
welfare;  and  It  la  held  to  embrace  regula- 
tions not  only  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people,  but  to  extend  to  regulations  designed 
to  Increase  the  industries  of  the  state,  devel- 
op its  resources,  and  add  to  its  wealth,  or  to 
promote  the  public  convenience  or  general 
prosperity.  Atchison,  etc.,  R.  Co.  v.  Mat* 
thews,  174  U.  S.  96.  19  Sup.  Ct  609,  43  L. 
Ed.  909;  Chicago,  etc.,  R.  Co.  v.  People,  200 
U.  S.  5G1,  26  Sup.  Ct  341,  50  L.  Ed.  506,  4 
Am.  &  Eng.  Ann.  Cas.  1175. 

It  Is  welt  settled  that  the  fonrteenth  amend- 
ment to  the  federal  Constitution  does  not  pro- 
hibit a  reasonable  classification  of  persons 
and  things  for  the  purpose  of  legislation. 
Atchison,  etc.,  B.  Co.  v.  Matthews,  supra. 
And  it  is  also  well  settled  that  such  a  class- 
ification is  permissible  under  the  provision  In 
a  state  Constitution  forbidding  the  enact- 
ment of  local  or  special  laws.  McGarvey  v. 
Swan,  17  Wyo.  120,  96  Pac.  697.  The  classi- 
fication must  be  reasonable  la  view  of  the 
object  sought  to  be  accomplished.  The  dis- 
crimination must  rest  upon  some  reasonable 
ground  of  difference  between  the  persons  or 
things  included  and  those  excluded,  having 
regard  to  the  purpose  of  the  legislation,  and, 
within  the  sphere  of  its  operation,  the  stat- 
ute must  affect  all  persons  similarly  situat- 
ed. The  constitutional  requirement  of  uni- 
formity In  the  case  of  a  general  law  is  com- 
plied with  if  It  operates  alike  upon  all  per- 
sons or  property  under  the  same  circum- 
stances and  conditions.  Obviously  It  cannot 
at  all  times  be  easy  to  determine  what  is 
reasonable  or  unreasonable  In  the  matter  of 
classification.  The  rule  applies  that  all  rea- 
sonable doubts  are  to  be  resolved  in  favor  of 
the  validity  of  the  statute,  and  that  the  Leg- 
islature Is  presumed  to  have  acted  upon  a 
knowledge  of  the  facts,  and  to  have  had  In 
view  the  promotion  of  the  general  welfare 
of  the  people  as  a  whole;  and  hence  the 
classification  and  discrimination  Involved 
therein  must  clearly  appear  to  be  unreason- 
able, and  therefore  arbitrary,  In  order  to  jus- 
tify the  court  in  declaring  an  act  assailed  on 
that  ground  to  be  void.  The  Legislature  hav- 
ing presumably  determined  that  a  difference 
of  conditions  exists  rendering  the  legislation 
proper,  the  court  must  be  able  to  say,  upon 
a  critical  examination  of  the  statnte  in  the 
light  of  the  object  sought  to  be  accomplish- 
ed, or  the  evil  to  be  suppressed,  that  the 
Legislature  could  not  reasonably  have  con- 
cluded that  dlstlncttous  existed  relallns  to 
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the  purpose  and  policy  of  the  leglBlatton. 
AtohLson,  etc..  R.  Co.  t.  Matthews,  174  V.  S. 
96, 19  Sup.  Ct  609.  43  L.  Ed.  909;  Home  Tel. 
Co.  V.  Lob  Angeles.  211  U.  8.  265,  29  Sup. 
Ct  50,  S3  L.  Ed.  J76;  District  of  Colombia 
T.  Brooke.  214  U.  S.  138,  29  Sup.  Ct  560,  53 
L.  Bd.  940:  State  t.  Evans,  130  Wis.  381, 
110  N.  W.  241;  McKnlght  t.  Hodge  (Wash.) 
104  Pac.  504. 

It  Is  too  late  to  question  the  right  of  the 
Legislature  to  enact  laws  regulating  the  rate 
of  Interest  that  ma^  be  legally  taken  for  the 
loan  or  forbearance  of  money,  and  to  pre- 
scribe penalties  for  their  violation.  29  Am. 
ft  Eng.  Ency.  L.  (2d  Ed.)  456;  Freund  on 
Police  Power,  H  302-304 ;  State  ex  rel.  Om- 
Btlne  V.  Cary,  126  Wis.  135,  105  N.  W.  792, 
11  L.  R.  A.  (N.  S.)  174;  Ex  parte  Berger,  193 
Mo.  16,  00  S.  W.  759,  8  I*.  B.  A.  (N.  S.)  630. 
112  Am.  St  Rep.  472.  We  do  not  understand 
It  to  be  here  contended  that  it  la  beyond  the 
legislative  power  by  a  statute  otherwise 
valid  to  prescribe  a  criminal  penalty,  not 
unreasdnably  excessive,  for  the  violation  of 
usury  laws.  In  several  states  statutes  have 
been  enacted  and  enforced  Imposing  such  pen- 
altiea.  29  Ency.  U  (2d  Ed.)  559.  And  the 
power  generally  to  do  so  seems  not  to  have 
been  Judicially  denied,  wblle  it  has  been  up- 
held in  several  cases.  In  the  case  of  State 
ex  rel.  Omstlne  v.  Cary.  126  Wis.  135.  105 
N.  W.  792,  11  L.  R.  A.  (N.  S.)  174,  the  relator 
had  been  arrested  charged  with  violating  a 
statute  (Laws  1905,  p.  419,  c  278,  amending 
St  1898,  8  1691)  declaring  It  to  be  a  misde- 
meanor for  any  person  to  receive  or  demand 
more  than  10  per  centum  per  annum  upon 
the  sum  of  money  actually  loaned,  when  re- 
payment Is  secured  by  "chattel  mortgage, 
bill  of  sale,  pledge,  receipt  or  other  evidence 
of  debt  upon  chattel  gooda  or  property,  or  by 
assignment  of  wages,"  or  to  demand  or  re- 
ceive more  than  14'  per  cent  per  annum  of 
the  sum  so  loaned  and  secured  !n  full  for  all 
examinations,  views,  fees,  appraisals,  etc., 
in  transacting  the  business  connected  with 
such  loan.  The  act  was  held  to  be  a  reason- 
able and  valid  exercise  of  the  police  power. 
The  court  said:  "The  most  common  devices 
to  accomplish  such  purposes  [exacting  Illegal 
interest]  were  by  means  of  charges  against 
the  borrower  In  the  form  of  commissions, 
fees  for  appraisals,  views,  examinations,  and 
renewals  In  connection  with  the  loan.  The 
making  of  such  contracts  and  insuring  per- 
formance by  pledge  of  personal  property  so 
readily  and  generally  results  In  Inflicting  In- 
juries on  the  borrower  through  unreasonable 
exactions  that  they  are  held  as  injurious  to 
the  community  and  as  much  against  public 
policy  as  the  unreasonable  charges  of  Inter- 
est This  Injurious  consequence  affords  a 
sufficient  ground  for  the  regulation  by  law. 
and  Is  as  proper  for  the  protection  of  the 
tx>rrower  as  a  limitation  on  the  rate  of  Inter- 
est" Answering  the  argument  that  the  Im- 
position of  a  criminal  penalty  exceeded  the 
lefflfllatlve  oower.  it  was  said:  "We  are  un- 


able to  perceive  anything  in  the  natnre  of 
the  penalties  prescribed  for  a  violation  of 
the  statute  inconsistent  with  the  constitu- 
tional guaranties  of  liberty.  It  was  clearly 
within  the  legislative  power  to  adopt  such 
sanction  for  the  law  as  It  might  deem  rea- 
sonably necessary  and  appropriate  to  accom- 
plish its  purpose.  There  Is  nothing  In  the 
punishment  inflicted  either  unreasonably  ex- 
cessive or  arbitrary  in  Its  nature,  nor  Is  it 
unlike  punishments  usually  Inflicted  upon 
persons  whose  transgressions  of  the  law's 
commands  evince  a  like  degree  of  turpitude." 

A  statute  of  Missouri  (Rev.  St  1899.  S  2358 
[Ann.  St.  1906,  p.  1451])  made  It  a  misdemean- 
or to  take  or  receive,  directly  or  Indirectly,  by 
means  of  brokerage  charges,  or  otherwise,  for 
the  forbearance  or  use  of  money  or  other  com- 
modities, any  Interest  at  a  greater  rate  than 
2  per  cent  per  month,  and  made  the  act  pun- 
ishable by  fine  and  Imprisonment  A  prior 
statute  remaining  In  force  limited  the  rates  of 
Interest  that  might  t>e  legally  charged;  the 
highest  rate  so  allowed  being  8  per  cent  per 
annum.  The  later  statute,  which  for  the  flrst 
time  made  usury  a  criminal  offense,  came  be- 
fore the  Supreme  Court  of  Missouri  in  a  case 
above  cited  upon  the  contention  that  it  was 
void  for  lack  of  legislative  power  to  punish 
usury  as  a  crime,  and  also  because  It  dis- 
criminated between  those  who  received  more 
than  2  per  cent  per  month  Interest  and 
those  whose  transactions,  while  exceeding 
the  legal  rate,  did  not  exceed  2  per  cent  per 
month.  The  question  Is  learnedly  and  com- 
prehensively discussed  in  the  opinion,  and 
the  conclusion  of  the  court  Is  stated  as  fol- 
lows: "The  right  to  regulate  interest  by  leg- 
islative enactment  being  one  conceded  to  be 
within  the  power  of  the  Legislature,  that 
body  can  regulate  or  prohibit  It  altogether, 
and.  If  previous  legislation  on  this  subject 
punishing  the  infractions  of  usury  laws  by 
forfeiture  of  the  interest  have  proved  Inef- 
fectual to  check  the  evil,  It  was  perfectly 
competent  for  the  Legislature  to  adopt  more 
drastic  measures  and  make  It  criminal.  If 
the  Legislature  had  the  power  to  say  what 
rate  of  Interest  In  its  own  opinion  transcend- 
ed a  fair  and  Just  remuneration  for  the  loan 
of  money  or  property.  It  was  competent  to 
make  any  excess  over  sucb  rate  a  misde- 
meanor. In  our  opinion  it  would  have  been 
perfectly  competent  for  the  Legislature  to 
have  made  It  a  misdemeanor  to  exact  and  re- 
ceive Interest  over  and  above  the  legal  rate 
fixed  by  law;  but  certainly  the  act  now  un- 
der review  Is  not  open  to  the  objection  of 
being  unreasonable.  Inasmuch  as  it  only  de- 
nounces the  taking  of  interest  beyond  2  per 
cent  per  month  as  criminal.  Certainly  It 
would  seem  that  2  per  cent  per  month  would 
gratify  the  greed  of  the  most  unconscionable 
usurer,  and  this  act  la  leveled  only  at  that 
class  who  take  and  receive  Interest  beyond 
that  amount  *  *  *  In  our  opinion  it  is 
perfectly  competent  for  the  Legislature  to  de- 
termine for  itself  what  amount  of  usarlou* 
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Intereit,  tbn  taUng  or  rec^TliiK  of  wblCb 
shonld  conBtltnte  a  crlnilnal  offense.  It  had 
altjeady  proTlded  for  the  fOTfeltnre  and  pen- 
alties which  should  attach  for  the  taking  of 
all  usurions  Interest;  but,  in  denouncing  for 
the  first  time  as  a  crime  a  cUbs  of  usurers. 
It  had  the  power  to  s^ect  that  class  which 
takes  or  receives  greater  interest  than  2  per 
cent  per  month.  It  did  not  attempt  to  af- 
fect any  other  class,  and  it  is  a  generia  law 
as  far  ss  this  class  Is  concemefL  The  law 
ofierateB  upon  every  person  within  the  limits 
of  the  state  who  violates  it.  It  does  not 
lie  in  the  mouth  ot  one  guilty  of  trans- 
gressing it  to  say  to  the  Legislature,  There 
are  othw  classes  to  wbidi  this  law  might 
apply.*  The  same  could  be  said  of  nearly 
any  other  criminal  statute.  Had  this  law 
exempted  any  person  who  exacted  more  than 
2  per  cent  per  month  by  m«e  arbitrary  pro- 
vision, there  would  be  fprca  in  the  argument 
of  counsel ;  but  there  is  no  sncb  exception  to 
be  found  in  the  act  It  applies  to  all  per- 
sons who  are  in,  or  who  may  come  Into,  like 
situations  and  circumstances,  and  Is  there- 
fore not  special  or  class  le^slatlon  within 
the  meaning  of  either  of  the  ctmstltotlonal 
provisions  above  r^ed  on."  Ex  parte  Ber- 
ger,  193  Mow  16.  90  S.  W.  769,  8  L.  B,  A. 
(N.  S.)  fiSOv  112  Am.  St  Bep.  472.  5  Am.  & 
Eng.  Ann.  Oas.  8S3. 

In  support  of  the  objections  to  ttie  statute 
'  befwe  us,  it  Is  argued  that  there  Is  no  rea- 
sonable ground  of  dlfferrauie  authorizing  this 
legislation  between  the  loan  of  a  sum  lees 
than  ¥200,  and  the  loan  of  a  greater  amount 
While  there  aeemn  to  be  some  lOauBlblllty 
in  the  argument  It  ignores  the  conditions 
which  must  be  taken  to  have  Induced  the 
enactment  of  the  statute.  The  L^islature 
obviously  had  in  view  the  protection  of  the 
putdlc  against  uctortionate  practices  in  the 
loaning  of  small  sums  of  money.  Even  as  to 
such  loans,  the  taking  of  .usurious  Interest 
was  not  dedared  to  be  a  misdemeanor  unless 
the  interest  exceeded  a  stated  rate  consld* 
OTably  in  excess  of  the  rate  ottierwlse  allow- 
ed by  law.  If  the  objectionable  practice 
which  was  intended  to  be  checked  existed 
habitually,  If  not  exclusively  In  the  case  of 
the  kind  of  loans  described  In  the  statute, 
and  only  exceptionally,  If  at  all,  in  other 
cases,  it  would  be  going  very  far,  we  think, 
and  further  than  courts  have  usually  gone, 
to  deny  the  I^Islatlve  discretion  to  make 
such  provision,  applying  the  same  equally  to 
all  under  like  conditions,  as  would.  In  Its 
judgment  t«id  to  suppress  the  evil,  or  to  re- 
quire that  transactions  be  included  In  which 
the  taking  of  the  extMiionate  interest  de- 
nounced by  the  statute  was  not  known  or  be- 
lieved to  exist,  or,  if  existing  at  all,  only  in 
Buch  unusual  or  exceptional  cases  as  to  at- 
tract little,  If  any.  public  notice.  "Bvils  must 
be  met  as  they  arise,  and  according  to  the 
manner  In  which  they  arise."  Heath  &  Mill- 
Igan  Co.  V.  Heath,  207  U.  S.  33S,  28  Sup. 
Ct  114.  52  U  Sd.  m   "Legislation  should 


be  adapted  to  *gi«f"g  conditions.*'  Oom'mon- 
wealth  V.  Strauss,  m  Mass.  645,  78  N.  B. 
180,  11  U  B.  A.  (N.  S.)  9ea  "It  is  almost 
impossible,  in  some  matters,  to  foresee  and 
provide  for  every  imaginable  and  exceptional 
case,  and  a  Legislature  ought  not  to  be  re- 
quired  to  do  so  at  the  risk  of  having  Its  leg- 
islation declared  void,  although  appropriate 
and  proper  upon  the  general  subject  *  *  * 
so  loi^r  as  there  is  no  substantial  and  fait 
ground  to  say  that  tbe  statute  makes  an  un- 
founded general  dasstflcatlon,  and  thweby 
denies  to  any  person  the  equal  protection  of 
the  laws."  Osan  Lumber  Co.  t.  Union  Oo. 
Bank.  207  U.  S.  2&1,  28  Sup.  Ct  89,  £2  L. 
Ed.  196. 

It  is  a  matter  of  common  knowledge,  upon 
which  the  Legislature  Is  to  be  presumed  to 
have  acted,  that  in  this  state  at  least  the 
taking  of  Interest  much  In  excess  of  the  rate 
allowed  by  law  was  customarily  practiced 
those  engaged  in  the  business  of  making 
small  loans,  usually  made  under  such  circom' 
stances  to  persons  of  small  means,  who,  by 
reason  of  their  actual  or  supposed  neces- 
sities, are  compelled  to  deal  with  and  yield 
to  the  demands  of  those  engaged  in  that 
business;  and  It  may  be  the  fact  at  least 
we  are  not  advised  to  the  contrary,  that  the 
practice  of  exacting  such  oppressive  rates 
of  interest  is  very  largely,  If  not  entir^y. 
confined  to  the  class  of  persons  and  trans- 
actions referred  to.  There  would  thus  ap- 
pear to  be  a  substantial  difference  between 
that  class  and  others  with  respect  to  the 
rate  of  interest  demanded  and  received.  The 
act  fixes  the  dividing  line  between  tbe  class 
affected  by  It  and  the  persons  and  transac- 
tions excluded  at  the  sum  of  $200.  It  Is 
evident  tliat,  intending  to  cover  the  condition 
above  mentioned,  a  dividing  line  was  neces- 
sary to  prevent  uncertainty,  and  in  that  re- 
spect much  must  be  left  to  the  discretion  of 
tbe  liOglslature.  It  would  seem,  indeed, 
that  the  maximnm  amount  named  is  large 
enough  to  readi  the  practice  deemed  to  be 
oppressive  to  the  borrower  and  Injurious  to 
the  public,  and  that  a  person  requiring  the 
loan  of  a  larger  sum  would  ordinarily,  at 
least  be  In  a  position  of  greater  freedom  in 
the  matter  of  agreement  as  to  the  rate  of 
Interest  as  well  as  in  the  selection  of  the- 
person  with  whom  to  arrange  for  tbe  loan. 

Statutes  similar  in  effect  to  the  one  hare 
in  question  appear  to  have  been  recently  en-> 
acted  in  several  states,  and  such  statutes, 
when  coming  before  the  state  court  of  last 
resort  upon  constitutional  objections,  have  in 
most  cases  been  held  valid.  In  Alabama  a 
statute  provided  that  "any  banker  who  dis- 
counts any  note,  bill  of  exdiange  or  draft 
at  a  higlier  rate  of  Interest  tlian  eight  pw 
cent  per  ammm,  not  Inctudlng  the  difference- 
of  excbange,  Is  guilty  of  a  misdemeanor.** 
Code  1886.  1  414a  Against  the  contention 
that  it  was  unconstitntlonal  because  dass 
Illation*  In  that  It  refwred  to  banken 
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only,  It  was  lielA  tx^  be  valid,  for  the  reason 
Uiat  the  business  of  banking  Is  of  a  char- 
acter In  relation  to  loaning  transactloiu  dif- 
ferentiating It  from  all  others  In  respect  of 
usury,  and  requiring  more  stringent  meas- 
ures of  repression.  Toungblood  v.  Birming- 
ham T.  &  S.  Co.,  95  Ala.  521.  12  South.  679, 
20  L.  R.  A.  58,  36  Am.  St.  Rep.  245. 

A  statute  of  Connecticut,  enacted  In  1907 
(Pub.  Acts  1907,  p.  838,  c.  288),  provided  for 
the  punishment  by  fine  or  Impriaonmeut  of 
any  person,  or  agent  of  any  person,  other 
than  a  national  bank  or  a  trust  company 
chartered  by  the  state,  or  a  pawnbroker, 
who  ^ould  demand,  accept,  or  agree  to  re- 
ceive interest  at  a  greater  rate  than  15  per 
cent  per  annum;  and  loans  njade  to  any  na- 
tlcnal  bank  or  any  bank  or  trust  company 
duly  Incorporated  under  the  laws  of  the 
state,  and  a  bona  fide  mortgage  of  real  or 
peraonal  property,  were  ncepted  from  the 
inrovlsifms  of  the  act  Upon  demurrer  to  an 
Information  charging  a  violation  of  that  stat- 
nte,  its  constitutionality  was  challenged. 
The  Supreme  Court  of  Errors,  In  an  opinion 
by  Baldwin,  O.  J.,  banded  down  In  June 
of  the  present  year,  sustained  the  validity 
of  the  statute.  The  court  declared  with  ref- 
erence to  the  transactions  excluded  from  the 
statute:  (1)  That  the  exception  of  loans  by 
national  banks  was  merely  a  recognition  of 
the  legal  eflTect,  in  excluding  state  legislation 
on  the  same  subject,  of  the  statutes  of  the 
United  States  which  regulate  the  right  of 
tboee  banks  to  make  such  contracts.  (2) 
That  the  exc^rtfon  In  favor  of  loans  by  trust 
companies  chartered  by  the  state  was  fully 
Justified  by  the  peculiar  character  of  those 
Institatlona,  each  created  by  special  act,  end 
subject  to  the  Inspection  of  the  bank  com- 
missioners. (S)  TbRt  there  was  reasonable 
cause  to  except  pawnbrokers,  for  their  busi- 
ness could  only  be  carried  on  by  tboee  found 
by  ttie  public  antbortties  to  be  soltable  per- 
sou  to  be  engaged  In  it,  and  its  character  is 
SDCb  as  to  make  it  proper  to  allow  a  diarge 
of  Interest  berond  IS  per  cent  per  annum. 
(4)  That  there  was  a  snfflcient  reason  to 
exdnde  loans  to  a  bank  or  trust  company, 
for  such  Instltatlons  wen  managed  by  those 
accustomed  to  financial  operations  and  famil- 
iar with  the  worth  of  money  in  the  market 
from  day  to  day,  und  they  mls^t  well  be 
deemed  to  require  no  statutory  protection 
against  being  forced  by  their  financial  ne- 
cessities to  pay  excessive  Interest  for  mon- 
eys borrowed.  (6)  Tbat  the  act  was  not  In- 
vali^tBd  by  ttie  exception  of  mor^ges,  for 
they  are  required  to  be  recorded,  and  pub- 
licity Is  one  of  the  best  safeguards  ^Inst 
tmconsclonaUe  contracts,  and  other  reason- 
able provision  bad  been  made  as  to  tbe  rate 
of  interest  whldi  might  be  charged  in  titie 
case  of  chattel  mortgages.  The  court  con- 
cludes Its  discussion  of  the  question  by  say- 
ing: "TbB  General  Assembly,  in  respect  to 
the  matter  of  nsnry,  had  tbe  right  to  deal 
with  different  classes  of  mon^  lenders  or 


money  borrowers  In  a  different  way,  pro- 
vided there  was  nothing  apparently  unrea- 
sonable in  creating  such  distinctions,  and  all 
the  members  of  each  class  were  treated  In 
the  same  manner.  The  enactment  of  the 
statute  now  in  question  fell  within  this 
right."  State  v.  Hurlburt  et  al.,  82  Conn. 
232,  72  Atl.  1079. 

In  Delaware  an  act  passed  in  1905  (23  Del. 
Laws,  p.  258,  c  149)  provided  for  certain 
criminal  penalties  upon  all  persona,  firms, 
and  corporations,  except  national  and  state 
banks  and  trust  companies,  organized  under 
the  laws  of  the  state,  who  should  make  loans 
in  sums  not  exceeding  $100  at  a  rate  of  In- 
I  terest  greater  than  6  per  cent.,  without  first 
procuring  from  a  designated  public  officer  a 
I  certificate,  and  doing  certain  other  tilings 
I  as  provided  in  the  act  The  title  of  the  act 
I  was,  "An  act  Iloensii^  brokers  or  other  per- 
I  sons  to  make  small  loans  and  charge  interest 
In  excess  of  tbe  present  rate."  The 
act  permitted  x>ne  who  had  procured  the  cw- 
tlficato  provided  for  to  chai^,  in  addition 
I  to  the  legal  rate  of  0  per  cent,  an  addi- 
tional sum  at  the  rate  of  S  per  cent  per 
annum,  and  provided  that  no  further  in- 
terest, commission,  or  charge  should  be  made. 
The  constitutionality  ct  the  act  was  chal- 
lenged by  demurrer  to  an  indictment  char- 
ging a  violation  by  one  not  holding  the  requir- 
ed certificate,  and  the  court  upon  all  con- 
stitutional objections  held  tbe  statute  to  be 
j  valid.  State  v.  Wickenhoefer  (Del.)  64  Atl. 
;  273,  We  are  here  concerned  only  with  that 
part  of  the  decision  referring  to  the  provision 
of  the  statute  restricting  its  operation  to 
persons  making  loans  In  sums  not  exceeding 
'  $100.  It  was  contended  that  such  provision 
unreasonably  discriminated  In  favor  of  such 
persons  and  against  those  lending  sums  ex- 
ceeding $1(X).  One  section  of  the  act  pro- 
vided that  nothing  in  the  act  contained 
should  be  construed  to  modify  or  repeal  the 
usury  laws  of  the  state,  or  to  authorize  tbe 
loaning  of  money  in  sums  of  more  than  $100 
at  a  greater  rate  than  6  per  centum  per 
annum,  and  the  penalties  of  the  act  were 
added  to  the  penaltlM  provided  by  the  usury 
law.  Answering  the  contention  with  refer- 
ence to  the  limitation  in  tbe  act  upon  the 
amount  of  the  loan,  the  court  said:  "We 
understand  it  to  be  one  of  the  contentions  of 
the  defendant  that  the  statute  confers  privi- 
leges on  the  former  class  [those  loaning  sums 
not  exceeding  $100]  that  are  denied  to  the 
latter,  and  imposes  penalties  on  the  latter 
class  from  which  the  former  is  exempt  The 
Legislature,  believing  that  certain  things 
were  done  and  certain  methods  employed  that 
were  oppressive  to  a  large  number  of  per- 
sons of  small  means  and  Injurious  to  the 
public  welfare^  passed  tbe  act  in  qaesUon  for 
the  purpose  of  remedying  an  existing  evil. 
•  *  *  The  effect  of  the  statute,  ct  conrs^ 
was  to  give  ttaose  persons  who  made  small 
loans  certain  priTileges  whldk  were  not  giTen 
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to  tbose  who  made  lat^r  ones;  but,  If  It 
operated  alike,  and  without  discrlmlnatlOD, 
upoD  all  of  the  persons  *  •  •  who  made 
small  loans,  we  fail  to  see  wherein  it  made 
any  unlawful  classlflcatlon  within  the  mean- 
ing of  the  Constitution.  The  purpose  of  the 
law  was  to  regulate  a  butdneBS,  and  not  to 
create  a  class." 

The  United  States  District  Court  for  the 
Northern  District  of  Alabama,  in  the  case  of 
In  re  Home  Discount  Co.,  147  Fed.  538,  had 
under  consideration  a  statute  of  that  state 
(Acts  1900-01,  p.  2658),  providing,  among  oth- 
er things :  "That  all  persona  engaged  in  the 
business  of  money  brokers  or  loaning  money 
or  taking  security  therefor  by  bills  of  sale, 
mortgages  or  conveyances  or  liens  of  any 
kind  on  personal  property  or  personal  etCeeta 
or  other  personal  security,  •  •  •  Bhall 
when  such  loan  is  made,  express  in  the  in- 
strument securing  such  loan,  the  rate  of  in- 
terest, •  •  •  the  date  of  said  loan,  tbe 
fact  that  the  Instrument  Is  taken  for  a  loan 
of  money,  a  minute  description  of  the  prop- 
erty  securing  the  loan,  and  if  household 
goods  from  whom  purchased,  the  date  when 
said  loan  is  doe,  and  shall  *  *  *  file  said 
Snstrunient  for  record,"  etc.  A  contract  In 
violation  of  the  act  was  declared  to  be  void, 
and  one  section  provided  that  the  act  should 
not  apply  "to  the  business  of  banking  and 
loans,  when  the  amount  exceeds  seventy-flve 
dollars."  The  court  assumed,  without  decid- 
ing, that  the  last-mentioned  provision  except- 
£d  all  loans  by  banks  and  bankers,  and  that 
all  loans  by  others  under  $78  were  within  the 
statute.  It  was  held,  in  an  opinion  by  Jones, 
District  Judge,  that  the  Legislature  had  not 
unjustly  discriminated  between  the  class 
whose  conduct  the  act  regulated,  and  those 
whose  conduct  It  left  unregulated,  "as  re- 
gards these  small  loans,"  and  that  "the  Leg- 
islature could  well  regulate  the  conduct  of 
one  class  and  leave  the  otber  unr^ulated, 
and  discriminate  between  loabs  under  and 
those  over  $75."  In  considering  the  purpose 
of  tbe  legislation,  the  opinion  discusses  the 
mischief  that  bad  caused  its  enactment. 
Among  otber  things,  It  was  said:  "It  arose 
In  the  contracting  and  collection  of  small 
loans  In  dealings  with  necessitous  borrowers 
and  small  wage-earners,  who  as  a  rule  had 
no  security  except  the  pledge  or  assignmrait 
of  wages  to  be  earned  and  household  goods. 
The  borrowers  agreed  to  whatever  rate  of  in- 
terest was  demanded.  *  *  *  In  the  busi- 
ness of  banking  these  small  loans  were  sel- 
dom, if  ever,  made  to  this  class  of  borrowers 
on  the  security  named  in  the  statute.  Loans 
by  lianks  and  bankers  under  $75,  and  loans 
over  that  amount,  no  matter  by  whom  made, 
were  rarely  secured  by  an  assignment  of  fu- 
ture wages  or  a  lien  upon  household  goods, 
and  were  not  productive  of  the  evil  which 
tbe  statute  seeks  to  cure.  The  Legislature 
knew  that  the  taking  of  the  security  named 
by  one  class  of  lenders  had  almost  Invariably 
briHicbt  forth  evil,  while  the  same  loans,  on 


the  same  security,  by  another  class  In  tbe 
business  of  banking,  had  seldom,  if  ever,  been 
harmful  to  the  public  welfare.  The  lawmak- 
ers. In  devising  a  remedy,  bad  to  consider 
the  difTerent  habits  and  conduct  of  men  In 
these  occupatioi^  as  to  these  loans,  in  order 
to  apply  an  intelligent  and  Just  preventive, 
and  In  doing  so  necessarily  discriminated  be- 
tween these  classes.  *  *  •  The  statute  !■ 
a  police  regulation,  pare  and  simple,  to  check 
usury  and  promote  fair  dealings  in  loans  be- 
tween one  class  of  money  lenders  and  one 
class  of  borrowars  on  a  particular  kind  of 
security.  •  •  •  If  the  practice  of  one 
class  of  money  lenders  makes  such  precau- 
tion necessary  as  to  them,  It  would  be  going 
an  unwarranted  length  to  hold  that  the  state 
police  power  must  either  leave  them  entirely 
alone,  or  else  provide  the  same  regulations, 
regardless  of  any  need  for  them,  for  like 
loans  made  by  all  other  classes  of  money 
lenders.  Such  a  contention  has  met  with  al- 
most nniversal  disapprobation  in  the  courts, 
both  state  and  federaL  If  the  court  should 
strike  down  the  statute  for  the  reason  here 
urged.  It  would  be  a  bald  invasion  by  the  Ju- 
diciary of  the  legislative  prerogative,  in  a 
matter  over  which  the  Oonstltntlon  has  left 
the  lawmaker  almost  boundless  discretion, 
simply  because  the  meshes  of  the  statute 
have  not  been  woven  so  fine  as  to  gather  In 
every  possible  offender  in  every  otb.ee  branch 
of  the  money  lending  business." 

A  statute  of  Massachusetts,  enacted  In  1896 
(St  1S98,  p.  733.  a  577),  provided  that  no 
person  should  engage  In  the  business  of  mak- 
Ii^  loans  secured  by  mortgage  or  pledge  of 
household  furniture  or  other  jKrsonal  prop- 
erty exempt  from  attechment,  or  by  assign- 
ment of  wages,  for  less  than  $200,  nor  at  a 
rate  of  Interest  greater  than  12  per  cent., 
without  first  obtaining  a  license,  etc.  A  sub- 
sequent section  of  the  statute  provided  a  pen- 
al^ by  One  or  imprisonment,  or  t>oth,  for  en- 
gaging in  or  carrying  on  the  business  afore- 
said, unless  duly  licensed.  Rev.  Laws  Mass. 
1902,  c.  102,  iS  67,  6a  The  tlUe  of  the  orig- 
inal act  was,  "An  act  relative  to  small  loans 
and  the  redemption  of  the  security  therefor." 
The  constitutionality  of  the  statute  does  not 
appear  to  have  been  determined  or  question- 
ed ;  but  it  has  been  construed  and  enforced. 
Commonwealth  v.  Morris,  176  Mass.  19,  56  N. 
E.  896.  However,  another  statute  of  tbe  same 
state,  enacted  in  1908  (St.  Masa  1908,  p.  713, 
c.  605),  has  been  upheld  upon  an  objection  to 
Its  constitutionality,  which  declares  invalid 
an  assignment  of  or  order  for  wages  to  be 
earned  in  the  future,  to  secure  a  loan  of  less 
than  $200,  until  tbe  assignment  or  order  is 
accepted  In  writing  by  the  employer,  and  filed 
and  recorded  with  the  city  or  town  clerk,  and 
when  the  assignment  or  order  Is  made  by  a 
married  man,  unless  the  written  consent  of 
his  wife  be  attached  thereto;  and  further 
provides  that  national  banks,  and  all  banking 
institutions  which  are  under  the  supervision 
of  the  banking  oommissloner,  and-  loan  com- 
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paoles  and  assodationB  established  bs  special 
charters  and  placed  under  state  Bui)ervlsion, 
shall  be  exempt  from  the  provisions  of  the 
act  The  above  provisions  were  Included  In 
sections  6,  7,  and  8  of  the  act;  section  6  con- 
taining the  exception  as  to  banks  and  loan 
companies.  The  preceding  sections  seem  to 
be  similar  to  the  act  of  1808  construed  In 
the  case  of  Com.  r.  Morris,  supra,  but  apply 
only  to  a  loan  of  $200  or  less  for  which  no 
security  other  than  u  note  or  contract,  with 
or  withont  an  Indorse,  is  taken,  and  were 
'  not  considered  in  the  case  now  referred  to; 
there  being  no  occasion  to  do  so.  The  court 
say  In  the  opinion,  in  substance,  tUtit  the 
relation  of  the  character  of  contracts  men- 
tioned was  reasonable  as  tending  to  lessen 
the  oroortnnlty  of  wage-earners  to  be  dishon- 
est In  procuring  credit  on  the  faith  of  their 
expected  possesBlcHi  of  earning,  to  diminish 
the  risk  of  the  employer^  refusal  to  pay,  and 
to  check  the  rapacity  of  unscrupulous  money 
lenders  who  are  inclined  to  take  advantage 
of  the  needs  of  employte.  It  was  held  that 
the  statute  was  not  unconstltattonal  because 
dealing  with  Becatlty  for  loans  to  the  ezcln- 
Blon  of  secnrlty  for  othw  debts,  and,  wlliiont 
spedflcaUy  referring  to  the  restrictlcai  as  to 
the  amonnt  of  loan  to  whldi  the  sections 
applied,  tb^  were  held  to  be  Talid,  and  the 
r^ulatlons  as  to  the  wlftfs  consent  and  the 
exception  of  banks  and  loaning  associations 
nnder  state  sapervlslra  were  de<ilared  not 
nnraasonable.  Mutual  Loan  Co.  t.  MarteU. 
200  Mass.  48%  86  N.  S.  ai&  If  the  case  may 
be  regarded  as  an  indiottlon  (tf  the  view  that 
the  court  would  take  of  a  statute  such  as  the 
one  here  under  consideration,  the  principle  of 
which,  though  with  a  more  restricted  opera- 
tion, is  emttodled  in  the  first  part  of  the 
Hassachnsette  statute^  it  wonld  seem  to  be 
in  favor  of  Its  validity. 

In  the  Mississippi  case  of  Rodge  v.  Kelly. 
88  Miss.  209.  40  South.  652,  11  L.  R.  A.  (N. 
S.)  635,  117  Am.  St  Rep.  738,  an  act  of  the 
T^eglslature  (Acts  1904,  p.  68,  &  76),  Imposing 
a  heavy  privilege  tax  on  persons  loaning 
money  secured  by  bill  of  sale  or  mortgage  on 
designated  kinds  of  personal  property,  was 
adjudged  to  be  unconstitutional  for  the  stat- 
ed reason  that  the  tax  was  imposed  Irrespec- 
tive of  the  rate  of  interest  charged,  or  the 
valoe  of  the  securities;  the  oourt  saying: 
"The  trouble  with  the  statute  as  drawn  Is 
that  it  prohibits  loans  on  personal  securities 
of  the  bind  named,  without  reference  to  any 
rate  of  Interest  If  only  the  securities  be  of 
the  kind  named  In  this  statute,  no  loan  could 
be  made,  except  upon  payment  of  this  high 
license,  not  exacted  of  any  other  money  lend- 
.  er,  at  even  6  per  cent.,  or  6  per  cent,  or  any 
per  cent  whatever.  Again,  *  *  •  money 
lenders  on  personal  securities  of  this  kind 
would  have  to  pay  this  high  license  in  order 
to  loan  at  any  rate  of  Interest,  however  low, 
on  Jewelry  worth  $100,000  In  a  store,  or  silver- 
ware worth  $100,000  in  a  store,  or  on  all  the 
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pianos  In  a  factory."  This  language  follows 
a  statement  of  the  understood  purpose  which 
was  strongly  approved,  viz.,  "to  provide  this 
high  license  in  the  case  of  the  money  lending 
sharks,  *  •  *  who  are  in  the  habit  of 
lending  small  sums  of  money  at  most  Iniq- 
uitous and  exhorbltant  rates  to  servants  In 
families  and  other  necessitous  persons,  and 
securing  from  such  persons  bills  of  sale  of 
household  and  kitchen  furniture,  plate,  ware, 
etc.,  *  *  •  In  the  actual  personal  use  of 
such  persons  so  securing  such  loan."  And  It 
Is  said :  "The  purpose  of  preventing  this  In- 
famous system  of  robbery  under  the  guise  of 
money  lending,  which  sought  to  subject  to 
quick  sale,  within  a  week's  time  often,  the 
articles  which  constitute  in  such  actual  per- 
sonal use  of  those  securing  the  loan,  the  ne- 
cessities of  decent  existence,  is  a  Justly  right- 
eous purpose."  The  same  statute  again  came 
before  tiie  court  to  Hyland  v.  Sharp,  88  Miss. 
667,  41  South.  264,  resulting  in  the  same  con- 
clusion as  to  Its  invalidity  on  the  grounds 
stated  In  the  previous  case,  and  It  was  steted 
that  the  stetute  was  so  drawn  as  to  fall  to 
accomplish  Ite  wholesome  purpose. 

Counsd  for  defendant  cite  the  case  of  Bx 
parte  Sohncke,  148  Cal.  282,  82  Pac.  966,  2 
li.  R.  A.  (N.  S.)  813,  118  Am.  St  Rep.  236,  7 
Am.  &  Eng.  Ann.  Cas.  476,  and  rely  upon  It 
as  denying  the  constitutionality  of  a  statute 
similar  In  effect  to  the  one  here  challenged. 
We  do  not  so  understand  the  case,  or  the 
statute  there  considered.  The  material  pro- 
visions of  the  statute  are  quoted  In  full  In 
the  opinion,  to  which  we  refer  for  such  parts 
as  are  not  here  stated.  It  declared  that  It 
shall  not  be  lawful  to  l^d  money  upon  chat- 
tel mortgages,  "where  there  Is  taken  for  such 
loan  any  security  upon  upholstery,  furniture 
or  household  goods,  oil  paintings,  pictures 
or  works  of  art  pianos,  organs  or  sewing 
machines,  iron  or  steel  safes,  professional 
libraries  or  office  furniture,  or  fixtures,  in- 
struments of  surveyors,  physicians  or  den- 
tists, printing  presses  or  printing  material, 
to  have  or  charge  for  the  use  of  money  so 
loaned  more  than  the  rate  of  one  and  one- 
half  per  cent  per  month  Interest  thereon, 
and  that  no  additional  sum,  either  In  the 
way  of  bonus  or  otherwise,  shall  be  requir- 
ed or  exacted  of  the  borrower  or  borrowers ; 
and  further,  that  no  charge  for  examination 
or  valuation  of  property  offered.  Insurance 
of  same,  and  preparation,  execution  and  re- 
cording of  necessary  papers  shall  be  impos- 
ed, except  as  follows:  For  examination  or 
valuation  of  property  offered  for  mortgage 
and  preparation  of  papers  (both  Jncluded), 
no  greater  sum  than  five  dollars  where  the 
amount  loaned  does  not  exceed  three  hun- 
dred dollars."  In  disposing  of  the  objec- 
tion to  the  statute,  the  court  after  stating 
the  rules  upon  which  the  validity  of  a  clas- 
sification of  subjects  or  persons  for  legisla- 
tion must  depend,  remarked  with  reference 
to  the  statute  before  it:  "There  is  no  sub- 
stantial reason  why  thoee  who  lend  money 
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iu  sums  not  exceeding  $300  on  chattel  mort- 
gages of  the  articles  described  in  the  stat- 
ute [enumerating  them]  should  be  limited  in 
tbclr  charges,  and  the  business  they  do  In 
that  respect  made  less  profitable  than  It 
otherwise  would  be,  while  they,  or  others  who 
loan  on  chattel  mortgages  upon  Instruments 
of  a  photographer,  live  stock,  agricultural 
Implements,  equipments  of  livery  stables,  or 
other  property  allowed  to  be  mortgaged, 
*  *  *  and  not  enumerated  in  the  act  un- 
der consideration,  or  who  lend  upon  pledges 
of  any  kind  of  personal  property,  or  who 
lend  In  sums  exceeding  $300  upon  any  kind 
of  security,  should  be  allowed  to  exact  any 
rate  of  interest  or  other  ciiarge  which  they 
can  obtain  from  the  borrower.  It  Is  a  part 
of  the  same  kind  of  business,  and  there  is 
no  distinction  between  the  particular  classes 
of  persons  or  things  affected  by  the  act  and 
those  exempted  from  its  provbrions  tliat  will 
justify  special  legislation." 

It  was  not  said  or  held,  as  counsel  seem 
to  infer,  that  in  no  case  would  It  be  proper 
to  make  a  regulation  for  those  loaning  sums 
not  exceeding  $300,  to  the  exclusion  of  those 
loaning  larger  amounts.  The  court  had  In 
view  a  particular  statute,  and  its  decision 
and  statements  must  be  interpreted  upon 
that  basis.  It  Is  not  difficult  to  understand 
that  the  court  might  fall  to  perceive  a  differ- 
ence, in  relation  to  the  legislation,  between 
the  mortgage  of  the  Instruments  of  a  sur- 
veyor, and  those  of  a  photographer,  or  oil 
paintings,  especially  If  kept  in  stock  for  sale, 
or  if  possessing  much  value,  and  live  stock, 
or  between  professional  libraries  and  ag- 
ricultural implements  in  actual  use,  or  be- 
tween printing  presses  and  printing  material, 
and  the  tools  and  machinery  employed  In 
other  industries.  Had  household  goods  been 
alone  included,  some  reason  might  perhaps 
have  been  conceived  for  special  r^ulatlons 
In  the  case  of  small  loans,  unless,  indeed, 
llie  state  is  exempt  from  the  mischief  con- 
cerning anch  loans  apparently  prevailing 
elsewhere.  However  that  may  be,  there  is 
a  manifest  distinction  between  the  statute 
conslder(>d  In  the  Sohncke  Case,  and  our 
own.  If  that  case  should  be  regarded  as 
denying  the  right  to  so  legislate  aa  to  pre- 
vent extortionate  charges  of  Interest  on  small 
loans,  in  view  of  the  well-ltnown  conditions 
attending  that  business,  it  would  in  our 
opinion  be  contrai?  to  the  weight  of  au- 
thority. 

In  connection  with  the  Sohncke  Case,  and 
our  observations  concerning  it,  we  refer 
again  to  the  Wisconsin  case  of  State  ex 
rel.  Omstine  v.  Gary,  supra,  sustaining  a 
statute  limiting,  under  a  penalty  of  fine  or 
imprisonment,  the  interest  and  other  fees  to 
be  chafed  upon  a  loan  secured  by  any  chat- 
tel mortgage  or  assignment  of  wages,  with- 
out distinction,  on  the  ground  that  the  mak- 
ing of  the  contracts  covered  by  the  statute 
And  insuring  performance  by  pledge  of  per- 
tonal  property  so  readily  and  generally  re- 


sults in  injury  to  the  borrower  through  un- 
reasonable exactions  that  they  become  as 
Injurious  to  the  public  as  unreasonable 
charges  of  interest  Without  questioning  its 
validity,  a  somewhat  similar  statute  has 
been  enforced  in  New  York.  People  ex  rel.  v. 
Warden,  etc.,  (Sup.)  89  N.  T.  Supp.  322. 

Counsel  also  cite  Massle  v.  Cessna,  239 
111.  352,  88  N.  E.  152,  as  sustaining  on  prin- 
ciple the  objections  to  this  statute.  In  that 
case  an  act  requiring  a  compliance  with  cer- 
tain prescribed  formalities  to  render  valid 
an  assignment  of  wages  or  salary  was  held 
unconstitutional  on  the  ground  that  it  ap- 
plied not  only  to  wages  to  be  paid  to  arti- 
sans, mechanics,  laborers  and  others  employ- 
ed in  various  manual  occupations,  but  also 
to  salaries,  thus  including  the  compensation 
for  personal  service  of  hlgb-salarled  officera 
of  corporations,  and  public  offlcers;  the 
court  saying  that  there  is  nothing  In  the 
public  policy  of  the  state  requiring  or  war- 
ranting a  statute  giving  'to  the  latter  class 
of  persons  the  benefit  proposed  that  might 
with  entire  propriety  be  given  to  wage  earn- 
ers. Our  attention  is  called  particularly  to 
the  holding  and  remarks  of  the  court  con- 
cerning a  section  of  the  statute  which  de- 
clared that  an  assignment  of  wages  or  sal- 
ary given  to  secure  a  loan  or  to  pay  a  debt 
tainted  with  usury  should  be  void.  That 
provision  was  held  to  be  unconstitutional 
on  the  ground  "that  it  makes  the  assign- 
ment given  aa  security  for  a  loan  tainted 
with  usury  void,  wiille  the  law  of  the  state 
makes  no  such  provision  with  reference  to 
other  Instruments  or  other  conveyances  giv- 
en to  secure  usurious  debts."  We  do  not 
think  the  provision  thus  condemned  is  anal- 
ogous to  that  made  by  our  staltute,  which 
It  is  conceded  does  not  affect  the  validity  of 
the  contract,  but  leaves  it  subject  to  the 
penalty  imposed  by  the  prior  statute  upon 
all  usurious  contracts  alike.  Nor  do  we  think 
that  the  case  is  to  be  regarded  as  authori- 
ty for  the  proposition  that  a  statute  may 
not  provide  a  personal  penalty  for  usury 
so  far  In  excess  of  the  legal  rate  as  to  be 
oppressive  and  pemlcious  and  apply  It  alone 
to  the  class  of  transactions  imown  to  be 
productive  of  the  particular  evil  required  to 
be  corrected  In  the  Interest  of  the  public 
welfare.  In  an  earlier  Illinois  case  (Lasher 
V.  People,  183  111.  226,  55  N.  B.  663,  47  L. 
B.  A.  802,  76  Am.  St  Rep.  103),  a  statute 
was  held  valid  regulating  the  shipping,  con- 
signment, and  sale  of  produce,  fruits,  vege- 
tables, butter,  ^gs,  poul&y,  and  like  prod- 
ucts, but  excepting  grains,  live  stock,  and 
dressed  meats.  The  court  said:  'The  law 
which  classifies  small  commission  merchants 
engaged  In  the  produce  commission  busi- 
ness rests  upon  a  reasonable  ground  as  a 
basis  for  the  classiflcation.  Such  a  busi- 
ness may  afford  great  opportunities  for 
swindling,  and  be  productive  of  great  abuses, 
and  the  lieglslature  may  properly  enact  a 
law  applying  to  cities  of  audi  size  as  In  the 


Digitized  by  Google 


OkL) 


VANCE  V.  TSRBITOBt. 


307 


legl8l8tlTe  Jadgment  would  permit  the  growtb 
and  existence  of  sncb  abnseg." 
Another  case  la  dted  which  was  decided 
the  Court  of  Quarter  Sessions  for  the 
County  of  Philadelphia,  in  July  of  the  present 
year.  From  a  certified  copy  of  the  opinion 
famished  us  by  counsel,  It  appears  that  a 
statute  was  recently  enacted  in  Pennsylva- 
nia entitled  "An  act  to  regulate  the  business 
of  making  small  loans  of  two  hundred  dollars 
or  less  for  which  no  security  oth^  than  a 
note  or  contract,  with  or  without  endorser, 
is  given  and  to  provide  for  the  licensing  of 
such  business  and  to  regulate  the  assignment 
of  wages  when  given  as  security  and  provid- 
ing a  penalty  for  the  violation  of  the  provl- 
alons  thereof."  Act  May  11,  1909  (P.  L.  BIS). 
The  act,  it  seems,  allows  the  lender  covered 
by  Its  provisions  to  receive,  in  addition  to 
lawful  interest,  an  additional  sum  equal  to 
lawful  interest  for  20  months  as  a  "broker- 
age" charge.  A  party  having  applied  for  a 
license,  the  act  was  held  invalid  as  adopt- 
ing an  unreasonable  classification.  No  au- 
thorities ere  dted  in  the  opinion;  but  the 
court  declared  that  there  was  no  Just  basis 
for  a  discrimination  between  a  loan  of  $200 
or  less,  and  one  for  a  larger  sum,  or  between 
a  loan  where  a  note  or  contract  is  given  and 
one  where  there  Is  no  such  paper,  or  between 
borrowers  who  are  wage-earners  and  married 
men,  and  nonwage-eaniers  and  men  withont 
wives.  The  main  Invalid  feature  of  the  act 
was  said  to  be  that  it  classifies  men,  and  not 
transactions,  and  enacts  a  law  against  wage- 
earners  only,  which  does  not  afCect  other  citi- 
zens, and  that  it  odiously  operates  to  bind 
the  heads  of  families  to  future  service  by 
creditors.  In  re  Application  of  Jefferson 
Credit  Co.  for  License  Under  Act  of  May  11, 
3009. 

It  is  obvious  that  the  Pennsylvania  act  re- 
viewed in  the  case  above  cited  contains  nu- 
merous provisions  not  embraced  Id  our  own, 
though  It  seems  to  have  been  similar  to  the 
Massachusetts  statute  sustained  In  Mutual 
Loan  Co.  r.  Martell,  supra.  It  may  be  con- 
ceded that  the  opinion  condemns  as  unwar- 
ranted for  the  pur[K>8K  of  the  I^islatlon  the 
dasslflcatlon  of  loans  wltli  reference  to  the 
amount,  by  Including  loans  not  exceeding 
f200  and  excluding  others.  In  that  respect 
the  statement  of  the  court  that  such  classi- 
flcation  is  unjustified  would  perhaps  apply 
to  the  statute  here  under  consideration,  al- 
though there  Is  no  discussion  in  the  opinion 
of  the  mischief  or  evil.  If  any,  which  the  Leg- 
islature desired  to  remedy.  However,  we  are 
of  the  opinion  that  to  suppress  the  common- 
ly known  practice  of  exacting  excessively 
high  rates  of  interest  and  charges  In  the  case 
of  Nuall  loans,  evidently  regarded  by  the 
Z^egislature  as  oppressive  and  mischievous, 
whldi  practice  Is  largely.  If  not  entirely,  lim- 
ited to  that  character  of  loans,  or  to  the  bu^- 
nesB  of  making  them,  and  whldi  affect  a 


large  class  In  the  community,  so  as  to  ren- 
der the  practice  harmful  to  the  public  wel- 
fare, it  is  not  an  unwarranted  or  unreason* 
able  exercise  of  power  to  legislate  by  provi- 
sions appropriate  to  the  object  to  be  accom- 
plished BO  as  to  reach  the  class  of  loans  or 
transactions  productive  of  the  evil,  without 
necessarily  including  those  having  no  rela- 
tion to  it. 

It  Is  impossible  to  avoid  the  knowledge 
that  in  this  state,  as  well  as  in  others,  there 
Is  a  class  of  money  lenders  distinguished  by 
the  fact  that  their  business  consists,  at  least 
to  a  large  extent,  in  making  small  loans  at 
a  rate  of  Interest,  or  upon  other  charges,  gen- 
erally regarded  as  extremely  exorbitant,  and 
usually  to  a  class  of  borrowers  who,  perforce, 
must  borrow  from  them  or  not  at  all.  The 
business  is  so  well  advertised  and  known 
that  the  Legislature,  we  think,  was  Justified 
In  regarding  and  treating  it,  and  the  persons 
engaged  In  it,  as  constituting  a  distinct  class, 
in  the  field  of  financial  operations,  and  had 
the  power  to  enact  the  statute  here  in  ques- 
tion to  suppress  the  practice,  conceived  by 
the  Legislature  to  be  oppressive  and  extor- 
tionate, growing  out  of  the  conduct  of  audi 
business  and  such  transactions.  In  our  opin- 
ion therefore  the  statute  Is  not  unconstitu- 
tional on  the  ground  of  arbitrary  or  unrea- 
sonable classification.  As  a  general  law  It 
has  a  uniform  operation,  for  the  reason  that 
it  applies  equally  to  all  persons  in  the  class 
and  under  like  circumstances  and  conditions. 

The  statute  does  not  regulate  the  rate  of 
interest,  within  the  meaning  of  the  constitu- 
tional provision  prohibiting  special  legisla- 
tion for  that  purpose,  not  alone  because  It  Is 
a  general  law,  but  because  the  rate  of  Inter- 
est is  not  thereby  regulated.  There  Is  no  pro- 
vision In  this  statute  permitting  the  charging 
or  receiving  of  any  greater  rate  of  Interest 
than  the  legal  rate  otherwise  fixed  by  law. 

For  the  reasons  stated,  the  opinion  and  de- 
cision of  the  court  upon  the  reserved  ques- 
tions Is  that  the  statute  described  and  re- 
ferred to  therein  Is  not  contrary  or  repugnant 
to  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  nor  to  either  of 
the  sections  of  the  Constitution  of  this  state 
mentioned  in  said  reserved  questions,  and  is 
not  therefore  nnconstltutlonal  for  either  of 
the  reasons  suggested  In  said  queBtiona. 

BBABD  and  800TT,  JJ.,  concoE; 

(S  Okl.  Cr.  208) 

VANCE  V.  TERRITORY. 
(Criminal  Court  of  Appeals  of  Olilahoma.  Nov. 

27,  1909.) 

1.  Cbiminai.  Law  (gfi  586,  llSl*)— Oohtiku- 
AncB--Di8aBETZon  or  Ootntr— Appbaz^Bs- 

VIEW. 

The  granting  or  refusal  of  a  continuance  to 
a  criminal  case  is  largely  a  matter  of  discre- 
tioD  of  the  trial  court,  and  tbis  court  will  not  re- 
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vene  a  trial  court  on  a  decision  of  a  matter 
which  rests  in  the  sound  discretion  of  the  court, 
unlena  it  la  shown  that  there  has  been  an  abuse 
of  discretion. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  81 1311, 3015-8049 ;  Dec.  Dig.  |§  586, 
1151.*] 

2.  CbIUINAI.  LiW    (8  e08*)~-CONTINUANCB)— 

Motion. 

A  motion  for  continuance  must  allege  the 
reeidence  of  the  witness,  if  the  residence  Is 
linown  to  the  party,  and  the  probability  of  pro- 
curing his  testimony  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  St  1353,  1357;  Dec  Dig.  i  608.*] 

8.  Criminal  Law  (5  628*)— Trial— iNDoasiwa 
Names  or  Witnesses  on  Indictment. 

TJnder  section  5352,  Wilson's  Rev.  &  Ann. 
Ht.  1003.  the  court  may  permit  the  names  of 
additional  witnesses  for  the  prosecution  to  be 
indorsed  on  the  Indictment  after,  the  Jury  ii  imr 
paneled, 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  1410;  Dec  Dig.  {  62S.*] 

(Syllabus  by  the  Court) 

^  Criminal  Law  <|  561*)—Bvidenob— "Rea- 
sonable Doubt.'* 

"Reasonable  doubt"  means  that  state  of  the 
case  which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the  mind  of 
the  jury  in  that  condition  that  they  cannot  say 
they  have  an  abiding  conviction,  to  a  mora)  cer- 
tainty, of  the  charge, 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent,  Dig.  9  12G7;  Dec  Dig.  f  S61.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6858-5972;  vol.  S,  p.  7TT9,] 

Error  from  District  Conrt,  Canadian  Coun- 
ty ;  John  H.  Barftird,  Judge. 

George  Elmo  Vance  was  omvicted  ot  mar- 
ker, and  brings  error.  Affirmed. 

The  plaintiff  in  error  (hereafter  referred 
to  as  the  "defendant")  was  Indicted  In  Roger 
Mills  county,  territory  of  Oklahoma,  at  the 
April  term,  1906,  charged  with  the  murder 
of  Walter  Sheehan.  At  the  September  term, 
1900,  a  change  of  venue  was  granted  to 
Canadian  county,  Okl.  T.  At  the  Novem- 
ber term,  1006,  of  the  Canadian  county  dis- 
trict conrt,  the  case  was  continued  on  ap- 
plication of  the  defendant  At  the  March 
term,  1907,  the  defendant  was  tried  and  con- 
victed and  sentenced  to  confinement  in  the 
territorial  prison  at  hard  labor  for  life. 
The  facts  as  disclosed  by  the  record  are,  sub- 
Btantlally,  as  follows:  The  defendant  was  a 
barkeeper  In  the  Williams  saloon  In  the 
town  of  Sayre.  The  deceased,  Walter  Shee- 
han, and  Henry  Mattox  tiecame  engaged  In 
a  quarrel.  The  defendant  forbade  them  to 
fight  In  the  saloon  and  stated  that  If  there 
were  any  fighting  to  be  done  he  would  do 
It  himself.  Mattoz  left  the  saloon,  but  In 
a  short  time  returned  and  renewed  the  con- 
troversy with  the  deceased.  They  became 
engaged  In  a  fight,  and,  while  thus  engaged, 
the  defendant,  using  a  shotgun,  killed  the 
deceased,  firing  three  other  shots  at  a  broth- 
er of  deceased,  who  was  In  the  room.  The 
defendant  claims  that,  at  the  time  he  fired 
the  fatal  shot,  the  deceased  was  pointing  a 


pistol  at  him.  The  case  was  appealed,  and 
by  proper  order  transferred  to  this  court 

John  B.  Harrison,  D.  B.  Welty,  and  S.  B. 
Garrett  for  plaintiff  In  error.  Chas.  West, 
Atty.  Oen.,  end  E.  C.  Spllman,  Aflst  Atty. 
Gen.,  for  the  Territory. 

OWEN.  J.  (aftw  Btatliv  the  fltcts  as 
above).  There  are  45  assignments  of  er- 
ror In  this  case.  The  first  assignment  is 
expressly  waived  in  the  brief  filed  by  comi- 
sel  tor  the  defendant.  The  second  and  third 
are  to  the  court* s  overruling  a  motitm  for 
continuance.  The  fourth,  fifth,  and  sixth 
are  to  the  .action  of  the  -  court  in  overrul- 
ing motions  for  new  trial  and  in  arrest  of 
Judgment  and  are  not  insisted  on  In  the 
brief  filed.  The  seventh  to  the  twenty-fifth, 
inclusive  are  to  the  instructions  given  by 
the  court  The  tw«aty-sixth,  to  the  thlx^ 
tletli,  Indnsive,  are  to  the  refusal  of  the 
court  to  give  instructions  requested  hy  the 
defmdant  The  thirty-first  is  to  the  action 
of  the  court  in  allowing  connsti  for  the  ter- 
ritory to  indorse  additional  names  on  the 
indictment  after  the  Jury  had  been  Impand- 
ed.  The  thlr^-second  to  the  fourty-fifth.  in- 
elusive,  are  to  the  action  of  the  court  In  rul- 
ing on  the  admissibility  of  evldaic& 

We  have  carefully  considered  each  of  these 
assignments,  but  do  not  deem  it  necessary 
to  copy  them  all  in  this  opinion.  In  the 
brief  filed  by  counsel  for  the  defendant  ap- 
pears this  statement:  "It  Is  true  that  many 
of  the  errors  of  which  we  complain,  taken 
singly,  or  standing  alone,  are  seemingly 
harmless,  perhaps  are  harmless ;  but  we  con- 
tend there  are  but  few,  if  any,  assignments 
to  which  we  call  the  court's  attention,  but 
what  in  a  measure,  though  In  some  Instances 
perhaps  very  slightly,  affect  the  substantial 
rights  of  the  accused,  and  but  for  which  the 
case  would  not  have  been  brought  hera" 
We  agree  with  counsel  In  that  statement 
We  have  not  only  considered  the  assignments 
separately,  but  have  considered  them  togeth- 
er, and  are  driven  to  the  conclusion  that  the 
defendant  In  this  case  had  a  fair  trial  and 
was  not  denied  any  substantial  right  We 
shall  first  consider  the  assignments  which 
go  to  the  action  of  the  conrt  in  overruling 
motion  for  continuance. 

The  motion  in  this  case  was  made  on  ac* 
count  of  the  absence  of  witnesses  and  the 
inability  of  the  defendant's  leading  counsel 
to  attend  the  trial.  The  granting  or  refusal 
of  a  continuance  In  a  criminal  case  is  large- 
ly a  matter  of  discretion  of  the  trial  court 
and  this  court  will  not  reverse  the  trial 
court  on  a  decision  of  a  matter  which  rests 
In  the  sound  discretion  of  the  court  unless 
It  Is  shown  that  there  has  been  an  abuse  of 
discretion.  It  appears  from  the  record  in 
this  case  that  the  defendant  asked  for  a 
continuance  to  secure  the  testimony  of  Tom 
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HoffbM,  William  Hardeaty*  Horace  Oaltiier, 
William  Oanitb.  Ed  Farrls,  and  Frank  An- 
trey.  Before  passing  on  the  motion,  the 
trial  conrt  beard  the  testimony  of  the  dep- 
uty sheriff  of  Roger  Mills  county  and  the 
city  marshal  of  the  town  of  Sayre.  where 
the  crime  was  alleged  to  have  been  com- 
mitted. Their  testimony  was  to  the  eftect 
ttiat  William  Hardesty  and  Frank  Antrey 
were  unknown.  Neither  of  the  witnesses  bad 
ever  heard  of  any  one  by  that  name,  after 
making  a  diligent  search  for  them.  The 
witness  Ed  Farrls  bad  removed  to  the  state 
of  Texas  more  than  a  year  preTlons  to  the 
date  on  which  the  motltm  was  filed.  The 
witness  Tom  Hnghes  was  known  by  the 
officers  as  an  "all-aronnd  rounder,"  and  "was 
at  home  wherever  bis  hat  la."  The  court 
ordered  an  attachment  for  the  witnesses 
Camtb,  Galtber,  and  Hughes.  Garuth  and 
Oaltber  were  brougbt  In  and  their  testimony 
heard.  It  appears  from  the  motion  for  con- 
tinuance that  the  testimony  of  Hughes, 
though  material  to  the  defendant's  defense, 
was  cumulatlTe.  The  motion  for  contin- 
uance states  substantially  that  Hngbes  was 
an  eyewitness,  as  was  Galtber.  Unless  it 
was  made  to  appear  to  the  trial  conrt  that 
the  testimony  of  Hughes  could,  In  all  prob- 
ability, be  secured  within  a  reasonable  time, 
and  that  without  bis  testimony  the  defend- 
ant would  be  materially  Injured  or  deprived 
of  a  substantial  right,  there  could  be  no  er- 
ror fn  refusing  contlnnance.  There  Is  no 
statement  In  the  motion,  neither  was  there 
any  testimony  offered  by  defendant,  to  con- 
vince the  court  there  was  a  probability  of 
secnrlng  the  testimony  of  this  witness.  One 
of  the  provisions  of  the  statute  with  refer- 
ence to  motions  for  conUnuance  Is  that  the 
affidavit  must  give  the  residence  of  the 
witness.  If  his  residence  is  known,  and  the 
probability  of  procuring  bis  testimony  with- 
in a  reasonable  time. 

As  to  that  portion  of  the  motion  for  con- 
tinuance which  refers  to  the  absence  of  the 
principal  counsel  for  defendant,  we  are  of 
the  opinion  that  the  court  did  not  abuse  Its 
discretion  In  refusing  the  continuance,  it 
appears  from  the  record  that  this  case  was 
coutinued  at  the  November  term,  1906,  on 
acconnt  of  the  absence  of  John  B.  Harrison 
and  J.  J.  Carney,  attorneys  for  the  defend- 
ant at  that  time,  and,  as  that  motion  alleges, 
wbo  bad  been  elected  members  of  the  con- 
stitutional convention.  Mr.  Harrison  re- 
sides in  the  county  where  the  murder  was 
alleged  to  have  been  committed.  Mr.  Car- 
ney resided  In  the  county  In  which  the 
case  bad  been  moved  on  change  of  venue. 
At  that  time  D.  B.  Welty  and  S.  B.  Gar- 
rett were  also  attorneys  in  the  case.  When 
tlw  case  came  on  for  trial  at  the  March 
term,  1807,  the  motion  nnder  consideration 
was  filed,  in  which  the  defendant  alleges 
that  Mr.  Harrison  bad  prepared  himself  to 
conduct  the  trial  ot  the  case,  and  that  he 
bad  suddenly  t)ecome  111  and  was  unable  to 


attend  the  triaL  Mr.  Oam^,  one  of  the 
attorneys,  on  account  of  whose  absence  the 
case  had  been  continued  at  the  Noveml>er 
term,  was  present:  He  was  a  resident  of 
the  county  in  which  the  case  was  to  be 
tried,  and  the  court  was  personally  ac- 
quainted with  the  other  two  attorneys  in  the 
case.  If  Mr.  Harrison  had  been  sole  counsel 
in  the  case,  or  If  he  had  been  the  resident 
counsel  of  the  county  In  which  the  case  was 
to  be  tried,  and  had  been  employed  to  as- 
sist in  selecting  the  Jury  on  account  of  his 
acquaintance  with  the  citizens  of  the  coun- 
ty, another  condition  would  be  presented, 
and  we  can  easily  understand  bow  the  de- 
fendant, in  that  instance,  would  be  deprived 
of  a  substantial  right;  but  no  such  condi- 
tion exists  here.  His  three  associate  coun- 
sel bad  been  in  the  case  from  the  beginning. 
Mr.  Carney  was  a  resident  of  the  county 
In  which  the  case  was  to  be  tried,  had  re- 
cently been  elected  a  member  of  the  conatl- 
tntional  convention  from  that  county,  and  was 
presumably  acquainted  wltb  the  citizens  of 
the  county  from  whom  the  Jury  was  to  be 
selected.  The  case  of  Leslie  v.  Com.  (Ky.) 
42  S.  W.  1095.  and  the  case  of  Cornelius  v. 
Com.  (Ky.)  reported  in  64  S.  W.  412,  cited 
by  connael  for  defendant  in  their  brief  and 
relied  on  as  authority  for  their  contention, 
are  not  In  conflict  with  our  holding  here. 
In  the  case  of  Leslie  v.  Com.  the  Court  of 
Appeals  of  Kentucky  held  it  was  reversible 
error  to  permit  the  commonwealth,  against 
objection,  to  ask  the  defendant  if  he  had 
not  been  arrested  for  carrying  concealed 
weapons,  and  if  be  bad  not  been  arrested 
for  discharging  firearms,  and.  in  concluding 
the  opinion  reversing  'the  case,  uses  this 
language:  "Moreover,  the  unexpected  ab- 
sence of  the  appellant's  local  counsel  on  the 
morning  of  the  trial,  without  any  notice  to 
him,  would  appear  to  afford  ample  reason 
why  a  continuance  should  have  been  grant- 
ed. For  the  reasons  given,  the  Judgment  la 
reversed." 

The  local  counsel  for  the  defendant  In  this 
case  was  not  absent  He  was  present,  and, 
as  the  record  shows,  conducted  the  defense 
in  the  most  able  manner  possible.  In  the 
case  of  Cornelius  v.  Com.  (Ky.)  64  S.  W.  412, 
the  court  said :  "It  further  appears  that  this 
local  attorney,  who  was  absent,,  was  the  only 
one  of  the  three  employed  who  bad  seen 
and  talked  with  appellant's  witnesses,  and 
he  alone  knew  the  facts  that  could  be  proven 
In  the  defense^  It  further  appears  that  nei- 
ther of  the  two  present  was  acquainted 
with  the  citizens  of  Lee  county,  from  whom 
a  Jury  must  be  selected  to  try  the  case." 
No  such  condition  appears  In  the  case  at  bar. 
If  Mr.  Carney  had  been  absent.  Instead  of 
Mr.  Harrison,  there  would  have  been  greater 
reason  for  continuing  the  case.  It  seems  to 
us  that  It  was  a  safe  conclusion  for  the  trial 
court  that  these  three  attorneys,  wbo  bad 
been  In  this  case  from  the  very  inception, 
knew  something  at  least  of  what  the  wit* 
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nesBes  would  testl^.  Tbe  defendant  was 
pleading  s^-defeoBe.  It  was  not  a  defense 
that  would  require  any  conslderaUa  reaearch, 
mcii  ae  mlgbt  have  been  If  the  plea  had  been 
insanity.  Mr.  Hanlson  was  in  the  town 
where  the  case  was  to  be  tried,  and  was  In 
easy  access  of  the  other  attorneys,  where 
they  might  bare  ascertained  from  htm  the 
general  outline  of  the  case.  If  they  had  not 
already  been  ^miliar  with  it 

The  rule  Is  so  well  settled  Uiat  the  grant- 
ing or  refusal  of  a  continuance,  particularly 
for  causes  not  numerated  in  the  statute 
is  a  matter  largely  within  the  sound  dlacre- 
tlon  of  the  trial  court,  and  nothing  but  the 
abuse  of  this  discretton  will  warrant  the 
appellate  court  in  Interfering  with  the  Judg- 
ment, that  we  deem  it  unnecessary  to  quote 
the  auChorltlea  ben.  The  case  of  State  of 
Kansas  t.  Grant  SuUlTan,  48  Eau.  563,  23 
^c.  643,  was  one  where  the  defendant  bad 
three  lawyers.  An  application  was  made 
by  the  dtfendant  for  a  continuance  on  the 
ground  that  the  counsel  who  appeared  for 
him  at  the  preUmtaiary  examination  was  uur 
able  to  be  present  at  the  trial,  and  that  he 
had  not  had  on  t^portunlty  to  communicate 
to  the  other  counsti  facts  material  to  his 
defense.  The  application  was  not  made  for 
the  term,  but  simply  to  enable  the  defendant 
to  properly  prepare  for  his  defense,  l^ere 
was  no  showing  made  as  to  when  the  conn- 
Bel,  who  had  appeared  for  Mm  at  the  pre- 
liminary examination,  would  be  able  to  be 
present  In  court.  The  affidavit  stated  that 
the  counsel  was  confined  to  his  bed  with  a 
brolcen  leg.  The  syllabus  of  the  case  la  as 
follows:  "Where  a  motion  Is  made  for  a 
continuance  in  a  criminal  case  on  account  of 
the  absence  of  one  of  the  defendant's  coun- 
sel, and  it  ai^iears  that  he  is  represented  by 
two  attorneys  at  the  time,  it  is  not  material 
error  for  the  court  to  overrule  the  motion." 
The  application  filed  by  the  defendant  In 
this  case  shows  that  Mr.  Harrison  was  sick, 
and  there  was  no  showing  as  to  when  he 
would  probably  be  able  to  appear  Id  the 
case.  The  same  rule  annouAced  by  the  Kan- 
court  was  announced  In  the  case  of  Gar- 
rison V.  Territory  of  Olclahoma,  13  Okl.  690, 
76  Pae.  182.  and  State  v.  Parker,  106  Mo.  217, 
17  S.  W.  180,  citing  a  great  number  of  au- 
thorities. The  objections  were  taken  to 
each  of  the  instructions  given  by  the  court, 
and  we  have  carefully  considered  each  in- 
struction In  the  light  of  the  criticism  made 
by  comisel  in  their  brief.  After  a  careful 
consideration  of  the  Inatnictlons,  we  are  of 
the  opinion  that  they  clearly  stated  the  law. 

Counsel  complain  more  particularly  of  In- 
structions Nos.  4,  8,  and  16,  which  are  as 
follows : 

"No.  4.  A  design  to  effect  death  sufficient 
to  constitute  murder  is  Inferred  from  the 
fact  of  killing,  unless  the  circumstances  raise 
a  reasonable'  doubt  whether  such  design  ex- 
isted, and  such  design  may  be  formed  in- 
■tanUy  before  committing  the  act  which 
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it  la  carried  into  encntlon.  HomicliSe  com- 
mitted with  the  design  to  effect  death  la  not 
the  less  murder  because  the  perpetrator  may 
have  bem  in  a  state  of  anger  or  excitement 
at  the  timew" 

"Na  8.  If  the  defendant  was  in  charge 
and  had  control  of  the  saloon  In  which  the 
deceased  lost  his  life,  and  during  the  time 
he  had  such  ccmtrol  the  deceased  and  any 
other  person  or  persons  became  ragaged  In 
an  altocatton,  disturbance,  or  fight  the 
defendant  had  the  ^^t  to  demand  peace  In 
his  place  of  business,  and  to  use  any  lawful 
means  to  quiet  such  diatnrtwnce  and  to  pre- 
vmt  the  fight;  but.  In  exercising  hla  lawful 
right,  he  was  not  authorised  to  Ecsort  to 
the  use  of  a  deadly  weapon  to  enforce  his 
authority.  If  he  was  unable  to  preserra  the 
peace  In  Us  place  of  business  without  re- 
sorting to  the  use  of  deadly  weapons,  then 
It  was  his  duty  to  call  upon,  the  t^cers  tit 
the  law  to  protect  his  rights  and  to  take 
the  combatants  Into  custody.  Or,  when  two 
or  more  parsons  are  oigaged  In  a  fist  fight 
or  combat  no  third  person  has  the  right  to 
kHl  one  of  smA  combatants  to  save  the  other 
from  punishment  or  even  death.  A  man  Is 
permitted,  under  proper  conditions,  to  take 
human  life  In  his  own  necessary  self-d^ense. 
or  in  the  defense  of  a  member  of  his  family, 
his  parent  or  servant;  but  he  is  not  allow- 
ed such  right  In  defense  of  a  strangor,  or 
one  not  related  to  him.  One  may  also  take 
the  life  of  another  In  attenipt  to  prevent  a 
forcible  invasion  of  his  dwelling  house;  but 
if  he  is  keeping  a  business  place  where  the 
public  have  the  right  to  go  to  patronize  his 
business,  he  has  no  right  to  take  human  life 
in  such  a  place  except  to  preserve  his  own 
life  or  to  prevent  a  felony  being  committed 
against  hla  propraty  In  said  place  of  bual- 
ness." 

"No.  16.  By  reasonable  doubt  is  meant  an 
actual.  subBtantlal  doubt  arising  out  of  a 
fair,  impartial,  and  deliberate  consideration 
of  all  the  evidence  In  the  case..  It  does  not 
mean  a  doubt  based  upon  Idle  conjecture, 
mere  suppoaltlon,  or  unwarranted  ^)ecnla- 
tlon.  Evidence  is  deemed  sufflcient  to  ex- 
clude all  reasonable  doubt  when  It  Is  of  sudi 
a  satisfying  character  as  to  convince  the 
minds  of  ordinarily  prudent  and  cautious 
persons  with  such  degree  of  certainty  that 
they  would  feel  free  to  act  upon  the  same 
without  hesitation  in  their  own  most  im- 
portant personal  affairs.  If  after  a  f nlU  fair, 
and  impartial  consideration  of  all  the  evi- 
dence in  the  cause,  you  can  say  and  feel  that 
you  are  satisfied  to  a  moral  certainty  of  the 
truth  of  the  charge,  and  have  an  abiding 
conviction  of'  the  guilt  of  the  accused,  yon 
are  then  in  that,  state  of  mind  which  the 
law  recognizes  as  convinced .  beyond  a  rea- 
sonable doubt,  and  should  not  hesitate  to  re- 
turn a  verdict  of  guilty." 

InBtnictlon  No.  4  was  based  on  section 
2168,  Wilson's  Rev.  A  Ann.  St  1908,  whldi  la 
as  foUows:  "(2168)  |  249.    A  design  to  ef- 
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feet  death  la  Inferred  from  the  fact  of  kill- 
ing, unless  the  circumstances  raise  a  reason- 
able doubt  whether  such  design  existed." 
Instruction  No.  8  was  based  on  section  2180, 
wblch  Is  as  follows:  "(2189)  8  270.  Homi- 
cide Is  also  justifiable  when  committed  by 
any  person  In  either  of  the  following  cases ; 
First,  when  resisting  any  attempt  to  murder 
such  person,  or  to  commit  any  felony  upon 
him  or  her,  or  upon  or  In  any  dwelling  house 
In  whlib  such  person  is.  Or,  second,  when 
committed  in  the  lawful  defense  of  such  per- 
son, or  of  his  or  her  husband,  wife,  parent, 
chlld^  master,  mistress,  or  servant,  when 
there  Is  a  reasonable  ground  to  apprehend  a 
design  to  commit  a  felony,  or  to  do  some 
great  personal  Injury,  and  Imminent  danger 
of  such  design  being  accomplished.  Or, 
third,  when  necessarily  committed  In  at- 
tempting, by  lawful  ways  and  means,  to  ap- 
prehend any  person  for  any  felony  commit- 
ted; or  In  lawfully  suppressing  any  riot;  or 
in  lawfully  Iceepli^c  and  presenrlng  the 
peace." 

Counsel  insist  that  Instruction  16  does  not 
meet  the  requirements  or  contain  the  essen- 
tials laid  down  by  Chief  Justice  Williams  of 
our  Supreme  Court  In  the  case  of  Abbott  v. 
Territory,  1  Okl.  Cr.  1,  94  Pac.  179.  We 
think  It  does.  The  deSnltlou  approved  by 
Justice  Williams  is:  "That  state  of  the  case 
which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the 
minds  of  the  jury  in  that  condition  that  they 
cannot  say  they  have  an  abiding  conviction, 
to  a  moral  certainty,  of  tbe  charge." 

It  la  also  contended  by  counsel  that  there 
was  error  In  the  record  on  account  of  the 
failure  of  the  court  to  tell  the  jury  that  the 
defense  must  be  viewed  from  the  defend- 
ant's standpoint,  and  that  the  jury  was  not 
Instructed  as  to  the  law  of  self-defense.  In- 
structions 9  and  10,  In  our  opinion,  meet  the 
objection  of  counsel.  They  are  as  follows : 

"No.  9.*  Where  one  is  In  a  place  he  has  a 
right  to  be,  and  Is  not  the  aggressor,  and 
does  not  by  his  own  wrongful  conduct  bring 
on  the  conflict  which  endangers  bis  safety, 
and  he  is  violently  assaulted  by  another,  or 
iM,-  from  the  conduct  and  hostile  actions  of 
blfl  antagonist.  Induced  to  believe  that  he  Is 
In  imminent  danger  of  losing  his  life  or  of 
receiving  some  great  personal  Injury,  he  may 
lawfully  resort  to  such  force  or  violence  as 
to  him  under  all  the  circumstances  seems 
reasonably  necessary  to  protect  himself  from 
death  or  receiving  some  great  bodily  harm, 
even  to  the  taking  of  the  life  of  his  assail- 
ant, If  he  in  good  faith  from  reasonable  ap- 
pearances believes  such  action  necessary  for 
bis  own  safety;  but  one  who  by  his  own 
wrongful  conduct  brings  on  a  fight,  or  who 
commences  the  combat.  Is  not  allowed  this 
prlvUege  of  self-defense. 

**No.  10.  If  at  the  time  the  defendant  fired 
the  fatal  shot  he  had  reasonable  grounds  to 
apprehend  a  design  on  the  part  of  the  de- 
ceased to  take  buB  iite,  or  to  do  him  some 


great  personal  Injury,  and  that  be  was  in 
Imminent  danger  of  such  design  t>eing  ac- 
complished, and  he  fired  such  shot  while 
laboring  under  such  apprehensions,  believing 
it  necessary  for  his  preservation  or  safety, 
then  the  firing  of  such  shot,  under  such  cir- 
cumstances, was  justifiable  on  the  grounds 
of  self-defense,  and  your  verdict  should  be 
not  guilty." 

Counsel  urge  that  the  court  erred  in  refus- 
ing to  give  the  Instructions  requested  by  the 
defendant  Instruction  No.  1,  as  requested 
by  the  defendant,  was  offered  on  .the  theory 
that  the  defendant  had  a  right  to  kill  Sbee- 
han  in  order  to  stop  the  fight  between  Mat- 
tel and  the  deceased.  This  instructiou  was 
not  proper.  He  had  no  such  right  under  the 
law.  It  was  not  supported  by  any  evidence 
in  the  record.  The  defendant's  testimony  Is 
to  the  effect  that  he  shot  In  his  necessary 
self-defeuse,  and  that  the  reason  he  fired  the 
fatal  shot  was  that  the  deceased,  Sbeehan, 
was  pointing  a  pistol  at  him  and  bad  used 
threatening  language,  and  that  he  believed 
the  deceased,  Sheeban,  Inl^nded  to  shoot 
bluL  Instruction  No.  2,  requested,  was  as  to 
the  defendant's  right  to  keep  a  gun  In  the 
saloon  where  the  kUlIng  took  place.  The 
court  properly  held  that  it  was  immaterial 
as  for  what  purpose  he  kept  the  gun  there. 
If  bis  testimony  were  true,  he  bad  a  right 
to  use  the  gun,  regardless  of  the  purpose  for 
which  It  was  kept,  and  the  jury  were 
the  judges  as  to  whether  the  testimony  wus 
true.  Instruction  No.  8,  requested  by  the 
defendant,  was  on  the  same  theory  as  in- 
struction No:  1;  that  Is,  that  tbe  defendant 
had  a  right  to  keep  tbe  peace  In  bis  place 
of  business  and  was  authorized  to  take  life 
if  necessary  to  prevent  a  fight  between  Mat- 
tox  and  Sbeehan,  His  right  to  keep  tbe 
peace  would  not  go  to  the  extent  of  taking 
life;  but  the  Instruction  was  objectionable 
for  the  reason  that  his  defense  was  not  that 
he  shot  to  keep  tbe  peace,  but  that  he  shot 
Sheehan  to  prevent  his  shooting  defendant 
Instruction  No.  4,  requested  by  defendant, 
was  to  the  effect  that  the  jury  should  not 
consider  whether  the  defendant  was  justified 
in  shooting  at  Luther  Shedhan,  a  brother  of 
deceased.  The  shooting  at  Luther  Sheehan 
was  part  of  the  res  gestse,  and  the  jury  had 
a  right  to  consider  that,  together  with  the 
other  circumstances  in  the  case.  Instruc- 
tion 5,  as  requested  by  the  defendant  was 
on  the  law  of  self-defense,  and  we  think  was 
properly  refused  for  tbe  reason  that  Instruc- 
tions 9  and  10  properly  advised  the  Jury  as 
to  defendant's  right  of  self-defense. 

Assignment  31  is  that  the  court  erred  In 
allowing  counsel  for  the  territory  of  Okla- 
homa to  Indorse  additional  names  on  tbe  In- 
dictment after  said  counsel  had  announced 
ready  for  trial,  and  after  the  jury  had  been 
Impaneled.  Section  5.352,  Wilson's  Bev.  ft 
Ann.  St  1903,  is  as  follows:  "(535^  }  216. 
When  an  indictment  Is  found,  the  names 
of  the  witnesses  examined  before  the  grau4 
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]nry  must  be  Indorsed  thereon  before  the 
^am»  Is  presmted  to  the  court,  but  a  failure 
10  so  Indorse  the  Mid  names  shall  not  be 
aafflcient  reason  tor  setting  aside  the  indict- 
ment If  the  comity  attoniey  or  prosecntlns 
officer  wlU  within  a  reasonable  Ume,  to  be 
fixed  by  the  court,  Indorse  the  names  of  the 
witnesses  for  the  prosecution  on  the  indict- 
ment The  court  or  Judge  may,  at  any 
time,  direct  the  names  of  additional  wit 
nesses  for  the  prosecution  to  be  indorsed  on 
the  indictment,  and  shall  order  that  such 
names  be  furnished  to  the  defendant  or  his 
counsel."  The  record  sbows  defendant's 
counsel  had  been  served  with  a  list  of  the 
names  Indorsed.  It  was  not  error  for  the 
court  to  permit  this  ludors^euL 

In  disposing  of  the  assignments  which  go 
to  the  action  of  the  court  in  ruling  w  the 
admissibility  of  testimony,  we  deem  it  un- 
necessary to  say  more  than,  after  a  careful 
consideration,  we  are  of  opinion  that  no  such 
error  was  committed  as  would  fflitlUe  the  de- 
fendant to  a  new  trial.  No  evidence  was 
admitted  which  would  d^rlTe  bim  of  any 
substantial  rlgh^  and  nothing  was  refused 
that  could  have  possibly  changed  the  re- 
sult of  the  triaL  Undor  the  sentence  of  the 
loww  court,  the  defendant  was  confined  In 
the  Kansas  penitentiary  at  Lansing,  Kan. 
The  judgment  wUl  be  modified,  and  the  de- 
fendant confined  in  the  state  penitentiary  at 
McAlester. 

The  Judgment,  as  modified,  la  affirmed. 

DOYLEi,  J.,  concurs. 

FURMAN,  P.  J.  (concurring).  We  do  not 
desire  to  be  understood  as  holding  that  In- 
structions Nm.  9  and  10  are  applicable  to 
all  cases,  or  that  thciy  would  be  approved  un- 
der a  different  statement  of  facto.  These  In- 
structions depend  for  their  correctness  upon 
the  facts  of  the  particular  case  in  which 
they  are  given.  A,  defendant  may  be  the 
aggressor  In  a  difficulty,  or  he  may  by  his 
own  wrongful  act  bring  on  a  conflict,  with- 
out entirely  losing  his  rl^t  of  self-defense. 
This  would  depend  upon  the  diaracter  of 
the  wrongful  acts,  and  the  Intention  with 
which  they  were  done,  which  constituted 
such  aggression  or  which  brought  on  such 
conflict.  If  these  things  were  done  with  a 
felonious  intention,  they  would  entirely  de- 
stroy the  right  of  self-defense;  but,  if  they 
were  done  without  a  felonious  intention, 
what  Is  known  as  the  imperfect  right  of 
self-defense  might  still  exist  Chief  Justice 
Fuller  of  the  Supreme  Court  of  the  United 
States,  in  Wallace  v.  United  States.  162  V. 
S.  4G6,  10  Sup.  Ct  850,  40  L.  Bd.  1039,  cor- 
rectly states  the  law  governing  this  question 
as  follows:  "When  a  difficulty  la  Inten- 
tionally brought  on  for  the  purpose  of  killing 
the  deceased,  the  fact  of  imminent  danger 


to  the  accused  constltateB . no  defense;  but 
when  the  accused  raibarks  in  a  quarrel  with 
no  felonious  intent  or  malice  or  premeditated 
purpose  of  doing  bodUy  harm  or  killiiig.  and 
under  reasonable  belief  of  imminent  danger  he 
inflicts  a  fatal  wound,  it  la  not  murder." 
Wharton,  Horn.,  1 197;  2  Bishop.  Crim.  Law, 
-U  712,  715;  State  v.  Fartlow;  90  Mo.  608| 
4  S.  W.  14^  69  Am.  Rep.  81;  Adams  t. 
People,  47  m.  876;  State  t.  Hays,  28  Ha 
287;  State  v.  McDonnell,  82  Tt  491*;  Reed 
V.  State,  11  Tex.  App.  609.  40  Am.  Rep.  795. 

From  a  full  examination  of  the  authori- 
ties, and  upon  reason,  I  think  that  it  is 
clear  that  if  a  defendant  Is  the  aesressor  In 
a  difficulty,  or  if,  by  his  own  wrongful  con- 
duct, he  brings  about  a  conflict  and  then 
slays  bis  adversary,  the  intention  with  whicli 
these  things  are  done  is  material  and  vital  to 
determine  the  degree  of  bis  guilt  In  the 
event  his  right  of  self-defense  has  been 
abridged.  See:  Bishop  on  Crim.  Law,  H 
865,  367;  Yoes  v.  State,  9  Ark.  43;  Hicks 
V.  United  States,  ISO  U.  8.  449,  14  Sup.  Ct 
144,  87  Lb  Ed.  1137 ;  Bennington  t.  (Common- 
wealth  (Ey.)  17  8.  W.  2^;  Tbompstm  t. 
United  States,  165  U.  S.  270,  IB  Sup.  Ct  78, 
39  L.  Bd.  146;  White  v.  States  23  Tex.  App. 
164,  8  S.  W.  710;  Shannon  t.  State,  85  Tex. 
Gr.  B.  2,  28  S.  W.  688.  60  Am.  St  B^  17; 
Uassie  v.  Commonwealth  (Kj.)  29  8.  W. 
sn.  In  the  light  of  the  testimony  In  thla 
case,  the  failure  of  the  trial  court  to  instruct 
the  jnry  upon  this  view  of  the  law  Is  not 
material,  because,  just  after  the  difficulty 
began,  the  detendant  bad  said:  **If  there  is 
any  fighting  to  be  done,  I  will  do  it  myself. 
I  am  the  fastest  fighting  son  of  a  bitch  in 
this  faousa"  This  was  testlfled  to  by  several 
witnessffl,  and  tlie  defraidant  whto  on  the 
stend  as  a  witness  in  bia  own  behalf,  did 
not  deny  tt  So'  it  is  an  admitted  fact  The 
record  shows  that  soon  after  this  the  de- 
fendant sent  for  a  shotgun  and  ordered  the 
shells  loaded  with  large  shot,  and  that  he 
had  this  gun  by  his  side  behind  the  bar  of 
the  saloon,  so  there  could  be  no  question 
of  his  deadly  Intention.  Therefore  the  In- 
struction as  ^ven  Is  applicable  to  the  facto 
and  free  from  serious  objection.  It  would 
have  been  better  if  the  court  had  glvoi  the 
Instruction  requested  by  counsel  for  the  de- 
fendant, to  the  effect  that  the  Jury  should 
view  the  facts  and  circumstances  in  evidence 
from  the  defendant's  standpoint  and  cases 
might  arise  in  which  it  would  be  reversible 
error  to  refuse  an  instruction  in  this  lan- 
guage; but  the  Instruction  given  means  the 
same  thing,  and  the  facte  are  so  clear  and 
couTlncing  of  defendant's  guilt  that  we  can- 
not see  how  the  defraidant  was  Injured  by 
the  Instructions  as  given. 

With  this  explanation,  I  concur  in  the 
opinion  that  there  is  no  reversible  error  In 
this  case,  and  that  the  Judgment  of  the  low- 
er court  should  be  affirmed. 
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HAIKET  T.  STATE. 

(Oriminal  Oonrt  of  Appeals  of.Oklahoma.  Dec 

7,  1909.) 

CmmrAi,  lAw  ({  1166*)— Ohanqx  or  Ybnue 
—Transmission  or  Indictment— Habuless 
Bbhob. 

The  defendant  was  indicted  prior  to  state- 
hood in  the  United  States  Court  for  the  West- 
ern District  of  Indian  Territory,  sitting  at  Tal- 
sa.  On  defendant's  application  the  case  was 
transferred  to  the  United  States  Court  for  the 
Western  District  of  Indian  Territory,  Bitting 
at  Sapulpa.  The  clerk  of  the  court  at  Tulsa, 
who  was  also  the  clerk  of  the  court  sitting  at 
Sapolpa,  failed  to  affix  his  official  seal  to  the 
transcript  of  the  j^roceedings  which  was  trans- 
mitted with  the  original  indictment  to  the  court 
at  Sapulpa.  Held,  the  failure  to  affix  his  of- 
ficial seal  to  the  transcript  did  not  prejudice  the 
Bubstantial  rights  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec;  Dig.  I  1166.*] 

(Syllabni  bj  die  Conrt) 

Error  from  District  Coort;  Creek  County; 
John  Camthers,  Judge. 

Frank  Halk«y  was  convlctea  of  nmrder. 
and  he  brings  error.  Affirmed. 

The  plaintiff  In  error  was  Indicted  on  the 
18th  day  of  February,  1907.  In  the  United 
States  Court  for  the  Western  District  of 
the  Indian  Territory,  sitting  at  Tulsa,  charg- 
ed with  the  crime  of  murder.  On  the  18th 
day  of  September,  1907,  the  defendant  filed 
with  the  clerk  of  said  conrt  an  affidavit  for 
change  of  venue,  and  thereupon  on  the  same 
day  the  petition  was  granted,  and  the  cause 
transferred  to  the  United  States  Court  for 
the  Western  District  of  Indian  Territory, 
sitting  at  Sapulpa.  After  statehood,  and  on 
May  25tb,  1908,  the  case  was  tried  to  a  Jury; 
the  defendant  convicted,  and  sentenced  to  Im- 
prisonment for  life.  A  motion  for  new  trial 
was  filed  and  overruled,  and  exceptions  sav- 
ed. A  motion  In  arrest  of  Judgment  was 
filed,  overruled,  and  exceptions  saved.  The 
case  Is  here  on  case-made. 

W.  J.  Crump  and  Robertson  &  Kean,  for 
plaintiff  in  error.  Charles  West,  Atty.  Gen., 
and  Chas.  L.  Moore,  Asst  Atty.  Gen.,  for  the 
State. 

OWEX,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  tp  this 
court,  and  the  only  reasoo  urged  for  revers- 
ing the  case.  Is  that  the  clerk  of  the  United 
States  Court  for  the  Western  District  of  the 
Indian  Territory  failed  to  affix  his  seal  to 
bis  certificate  of  the  transcript  of  the  pro- 
ceedings had  In  the  court  at  Tulsa.  Counsel 
urge  that  becnuse  of  the  failure  of  the  clerk 
to  attach  his  official  seal,  the  court  at  Sapul- 
pa did  not  acquire  Jurisdiction  of  the  case. 
Id  support  of  their  contention  counsel  rely 
mi  the  case  of  Hndl^  v.  State,  36  Ark.  237. 
In  that  rase  the  defendant  was  Indicted  In 
Desha  county,  charged  with  murder.  The 
venne  was  changed  to  Jefferson  county.  The 


clerk  neglected  to  attach  his  seal  to  th^  tran- 
script of  the  record.  The  defendant  was  con- 
victed and  sentenced  to  death,  and  the  Su- 
preme Conrt  of  Arkansas  held  that  the  tran- 
script was  not  authentic  without  the  seal, 
and  reversed  the  case.  Tble  case  would  be 
controlling  on  this  court,  and  we  would 
cheerfully  follow  the  rule  announced  there. 
If  the  facts  were  similar.  That  case  was 
transferred  from  one  court  to  another;  from 
one  county  to  another;  from  one  clerk  to 
anothw.  The  case  at  bar  was  transferred 
from  the  United  States  Conrt  for  the  West- 
em  District,  sitting  at  Tulsa,  to  the  same 
court  for  the  same  district,  sitting  at  Sa- 
pulpa. 

The  purpose  of  the  seal  is  to  authenticate 
the  record.  Under  the  practice  in  Arkansas, 
and  as  decided  in  the  case  of  Pleasant  v. 
State,  16  Ark.  634,  the  original  Indictment 
remains  In  the  court  where  it  Is  preferred, 
and  the  defendant  is  tried  in  the  court  to 
which  the  case  is  removed  on  a  certified 
copy.  The  court  to  which  the  case  is  re- 
moved will  not  take  Judicial  knowledge  of 
the  name  of  the  clerk  of  the  county  from 
which  the  case  cam&  The  clerk  Is  the  ke^- 
er  of  the  seal,  and  It  Is  the  imprint  of  the 
seal  which  gives  the  court  to  which  the  case 
Is  ranoved  proof  that  the  purported  copy  Is 
authentic.  In  the  case  at  bar  the  clerk  trans- 
mitted the  original  indictment  and  all  pa- 
pers filed  with  the  court  at  Tulsa  and  a 
transcript  of  the  proceedings  had  In  that 
court  They  were  transmitted  to  the  same 
court  sitting  at  Sapulpa.  The  derk  of  the 
court  at  Sapulpa  was  the  clerk  of  the  court 
at  Tulsa.  It  was  not  necessary  that  the 
seal  be  attached  to  authenticate  the  papers, 
or  the  transcript  of  the  proceedings.  The 
court  would  take  Judicial  knowledge  of  the 
proceedings  had  in  the  same  court  sitting  at 
a  different  place.  He  would  also  take  Judi- 
cial knowledge  of  the  fact  that  the  clerk  of 
the  court  sitting  at  Sapulpa  was  the  clerk  of 
the  same  court  sitting  at  Tulsa.  The  rec- 
ord In  this  case  discloses  that  the  failure  of 
the  clerk  to  attach  the  seal  wu  called  to 
the  attrition  of  tlie  court  after  a  Jury  was 
Impaneled  and  sworn  and  the  first  witness 
called,  but  before  any  testimony  or  evidence 
was  given.  The  case  was  continued  to  Hie 
following  day,  and  tn  the  meantime  the  clerk 
attached  his  seal  to  the  transcript  of  the 
proceedings  of  the  court  had  at  Tulsa.  In 
our  opinion  this  cured  whatever  defect  there 
might  have  been  by  the  failure  to  attach  the 
seal  in  the  first  Instance.  If  the  transcript 
of  the  proceedings  had  in  the  court  at  Tulsa 
was  not  full  and  correct,  and  the  omission 
was  calculated  to  prejudice  the  rights  of 
the  defendant,  the  proper  remedy  would  have 
been  for  a  rule  on  the  clerk  to  correct  hia 
transcript  and  supply  the  omiiKlon,  or  move 
to  have  the  record  certified  on  certiorari.  In 
the  case  of  Williams  v.  State  (decided  by 
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the  Supreme  Court  of  Arkansas  June  27, 
1S07)  16  S.  W.  816,  It  appears  tbat  the  de- 
fendant was  Indicted  In  one  county,  charged 
with  murder,  and  the  Tenue  changed  to  an- 
other county  for  trial,  and  that  he  objected 
to  being  tried  for  the  reason  that  the  tran- 
script was  defective.  Tb&  syllabus  In  that 
case  is  as  follows:  "Where  on  a  change  of 
venue  one  claims  that  a  transcript  Is  defect- 
ive, his  remedy  is  to  apply  to  the  court  for 
a  rule  against  the  clerk  to  correct  the  samei 
or  move  to  have  the  record  certified  on  cer- 
tiorari, and  a  mere  exception  taken  Is  not 
effective  on  appeal." 

Under  the  decisions  of  this  court  and  the 
decisions  of  the  Supreme  Court  of  the  state, 
the  district  court  of  Greek  county,  state  of 
Oklahoma,  sitting  at  Sapulpa,  Is  the  legal 
Bnccessor  of  the  United  States  Conrt  sitting 
at  Sapulpa,  and  the  district  court  of  the 
state  would  have  the  same  Jurisdiction  in 
this  case  that  had  been  acquired  by  the 
United  States  Court  sitting  at  Sapolpa  prior 
to  the  admission  of  the  state  into  the  Union. 
Bx  parte  Buchanen,  1  OkL  Cr.  135,  94  Pac. 
948;  Bx  parte  Cnrlee.  1  Okl.  Cr.  145,  95 
Pac.  414;  £}x  parte  Lyda  Howland,  8  Okl. 
Or.  — .  104  Pac.  927;  Faggard  t.  State,  S 
Okl.  Cr.  — ,  104  Pac.  980. 

Section  2297,  Mansf.  Dig.  Ark.  (led.  T. 
Ann.  St.  1899,  S  1640),  in  force  at  the  time 
the  defendant  was  indicted,  provides  that  a 
new  trial  may  be  granted  when  a  verdict  Is 
rendered  against  the  defendant  by  which  his 
substantial  rights  have  been  prejudiced.  Sec- 
tion 2454  of  the  same  statutes  (Xnd.  T.  Ann. 
St.  1899,  {  1797)  provides  that  a  Judgment  of 
ConTlcti(m  shall  only  be  reversed  on  errors 
of  law  to  the  defendant's  prejudice  aK)ear- 
ing  upon  the  record.  The  failure  of  the 
clerk  to  attach  the  seal  to  his  transcript 
when  there  was  no  contention  made  that  the 
transcript  was  not  full  or  complete,  and 
when  the  defendant  was  to  be  tried  on  the 
original  Indictment  returned,  and  In  the 
same  court  in  which  the  Indictment  was  re- 
turned, but  at  a  different  place  of  holding 
the  same  court,  did  not  prejudice  the  sub- 
stantial rights  of  the  defendant. 

The  Judgment  of  the  trial  conrt  Is  af- 
firmed. 

FURUAN.  P.       and  DOYLB,  concur. 


(3  Okl.  Cr.  3») 

RHBA  T.  TERRITORY. 

(Orimlnal  Court  of  Appeals  of  Oklolioma.  Nov. 
27.  1009.) 

1.  OanciNAZ.  Law  (f|  686,  603.  1161*)— Con- 
tinuance—Discbetion  OF  CotJBT  —  UbVIEW 
—  Application  —  Stjfficienct  —  Aixeoa- 
TiON  AS  TO  Absent  Testimony. 

(a)  Ad  application  for  a  continuance  ie  ad- 
dressed to  the  discretion  of  the  trial  court,  and, 
nnless  an  abuse  of  this  discretion  Is  shown  fioni 


the  record,  a  conviction  will  not  be  reversed  be- 
cause a  continuance  was  not  granted. 

(b)  An  application  for  a  continuance  must.be 
complete  within  and  of  Itself.  It  cannot  be  aid- 
ed by  inference  or  presumption.  Tbe  presump- 
tion will  be  entertained  that  the  application 
states  the  facts  relied  apon  in  the  strongest  pos- 
sible light  tn  favor  of  the  defendant. 

(c)  An  application  for  a  continuance  mnat  not 
only  state  the  facts  expected  to  be  proven  by 
tbe  absent  witness,  but  must  go  further  and 
state  enough  of  the  facts  of  the  case  to  enable 
the  trial  court  to  nnderatand  tiie  materiality  of 
tbe  absent  testimony. 

(d)  It  is  not  enough,  In  an  application  for  a 
continuance  In  a  murder  case,  to  allege  tbat  the 
defendant  expects  to  be  able  to  prove  by  the  ab- 
sent witnesses  that  the  deceased  threatenoi  to 
kill  the  defendant :  but  the  ajqtlication  should 
go  further,  and  allege  that  tbe  defendant  will 
be  able  to  prove  that  at  the  time  of  the  homicide 
the  deceased,  by  some  act  then  done,  caused  the 
defendant  to  believe  tbat  the  deceased  was  then 
alxint  to  cany  soefa  threats  Into  execution. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  H  1311,  1348-1361.  8040-30^;  De& 
Dig.  11  586;  603.  llfil.*] 

2.  HoinciuE  (fl  7.  81*)— iNnicniENT  amd  Ir- 
roBUATioN  (1 189*)— "Mubdeb"  and  "Man- 

SLAnOHTEB'*  —  IHOLDSION    OV    LOWEB  Dl- 

QEEES  OF  Offense. 

(a)  While,  In  one  sense,  "murder"  and 

'^manslaughter'  are  separate  crimes,  yet,  In  a 
broader  sense,  they  Involve  but  one  crime  and 
are  only  different  agrees  of  felonious  homicide. 

(b)  The  role  of  criminal  pleading  is  universal 
that  an  Indictment  for  the  highest  degree  of  a 
crime  includes  all  of  tbe  lower  degrees  of  the 
same  crime. 

(c)  Upon  an  indictment  for  murder,  a  defend- 
ant may  he  convicted  for  manslaughter. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Dec.  Dig.  81  7i  31;*  Indictment  and  Informa- 
tion, Cent.  Dig.  §§  582-B95;  Dec.  Dig.  S  180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4632-4637;  vol.  8.  pp.  7726-7727, 
4338-4342,  7716.] 

3.  Cbiminal  Law  (H  750,  788,  801,  1162*)— 
Instbuotions— Faildbb  to  Caxx  Wife  as 
Witness— Review  —  Discretion  or  Lowee 
OouBT— Additional  Instructions. 

(a)  In  a  case  of  murder,  where  It  appears 
from  ue  record  that  the  wife  of  the  deCatdant 
is  a  material  witness  In  tbe  case.  It  is  not  im- 
proper for  the  conrt  to  instruct  the  jury  that  by 
the  laws  of  this  state  a  wife  is  not  a  competent 
witness  against  her  husband  in  soch  case,  but 
that  tbe  defendant  has  the  right  to  call  her  as 
a  witness  if  he  so  desires. 

(b)  It  would  be  improper  for  the  court  to  sng- 
gest  to  the  jury  what  inferences  might  arise 
from  the  £&ilure  of  a  defendant  to  place  bis  wife 
upon  the  witness  stand  in  his  behalf.  These  in- 
ferences would  depend  upon  the  particular  facts 
in  each  case  and  would  be  proper  subjects  for 
aivument  bv  counsel. 

(c)  If,  before  a  jury  has  retired  and  begun  the 
consideration  of  their  verdict,  the  court  thinks 
that  it  is  necessary  for  their  information  to  give 
them  additional  inatructions,  it  has  the  power 
upon  its  own  motion  to  give  such  instructions, 
and,  in  the  absence  of  a  showing  of  an  abuse  of 
this  discretion,  a  reversal  will  not  result  there- 
from. For  circumstances  not  amounting  to  an 
abuse  of  this  discretion,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |8  1737,  1738,  1790-1793.  1855,  1947: 
Dec.  Dig.  H  759,  788,  801,  1162.*] 

4.  HouiciDi   (i   116*)  —  Selt-Defensb  — 

Thbeats. 

(a)  It  Is  not  error  for  the  conrt  to  refuse  to 
give  an  instruction  upon  the  law  of  threats  In 
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a  mnrder  eaie  which  omitB  to  ftate  that,  before 
the  light  of  self-defenu  would  arise  noon 
threats,  it  must  appear  from  the  evidence  tnat 
the  deceased  was  then  doing  some  act  indicating 
a  parpose  to  carry  such  threats  Into  execution. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
OenL  Dig.  SS  X58-168 ;  Decs  Dig.  {  116.*! 

6.  GUHiNAL  Law  {%  1169*)— Harmless  Ebrob 
Aduissioh  or  BviosncB  —  Saub  Facts 
Tbstifibd  to  bt  Accused. 

(a)  While  it  is  true  that,  as  a  general  prop- 
osition, a  defendant  is  entitled  to  a  trial  upon 
legal  evidence  alone,  yet  it  is  equally  tme  tnat 
the  admission  of  Incompetent  evidence  which 
woold  not  have  piejndieed  the  ctefendant  is  not 
cronnd  tor  reversal  and  constitutes  harmless  er- 
Tor. 

(b)  Although  evidence  may  be  improperly  ad- 
mitted against  the  defendant,  on  account  of 
which  a  conviction  would  be  reversed,  yet,  if 
the  defendant  takes  the  witness  stand  and  tes- 
tlAes  to  the  same  thing,  the  error  in  receiving 
the  other  evidence  will  become  harmless,  and 
then  will  not  be  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal  £aw, 
Oent  Dig.  H  31&7-3143;  Dee.  Dig.  S  llt».*] 

(Syllabu  by  the  Court) 

Appeal  from  District  Court,  Canadian 
County;  a  F.  Irwin,  Judge. 

WUIlam  H.  Bbea  waa  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

At  the  March  term,  1007,  of  tlie  district 
court  of  Canadian  county,  the  grand  jury 
returned  an  Indictment  against  Wm.  R. 
Rhea,  hereinafter  called  "defendant,"  char- 
ging htm  with  the  murder  of  Arthur  Newalt. 
Said  cause  was  tried  at  the  July  term,  1007, 
of  said  court,  and  the  defendant  was  fonnd 
tnillty  of  manslaughter.  A  motion  for  a  new 
trial  was  presented  and  overruled,  and  the 
punishment  of  the  defendant  was  fixed  by 
the  court  at  30  years'  Imprisonment  in  the 
penitentiary,  and  sentence  was  pixmoonced 
accordingly.  The  case  Is  regularly  before  us 
on  appeal. 

J.  M.  Frame  and  R.  B.  Forrest,  for  appel- 
lant Charles  West  Atty.  Oen.,  and  BL  Q. 
Si^man.  Asat  Attf.  Gen.,  for  the  Territcwy. 

FURMAN.  P.  J.  The  first  assignment  of 
error  couq>IaIn8  of  the  action  of  the  trial 
•court  to  overruling  defendant's  application 
toT  a  continuanoe.  Section  4604,  WUaon'a 
Sot.  ft  Ann.  Bt  OU.  1803,  Is  as  follows :  "A 
motion  for  a  continuance,  on  account  of  the 
absence  of  evidence,  can  be  made  only  upon 
affidavit  showing  the  materiality  of  the  evi- 
dence e^»ected  to  be  obtained,  and  piat  due 
-diligence  has  beai  need  to  obtahi  It  and 
where  the  evidence  may  be;  and  If  it  Is  for 
an  absent  witness,  the  affidavit  mast  show 
where  the  wltnon  resides.  If  his  resldmce  Is 
known  to  the  party,  and  the  probability  of 
procuring  his  testimony  within  a  reasonable 
time,  and  what  fads  he  believes  the  witness 
will  prove,  and  that  he  believes  them  to  be 
true.  If  thereupon,  the  adverse  party  will 
consent  that  on  the  trial  the  facta  allied 
In  the  affidavit  shall  be  read  and  treated  as 


the  d^MwltlMi  of  the  absent  witness,  or  that 
the  facta  In  relation  to  other  evldenoe  shall 
be  taken  as  proved  to  the  extent  alleged  In 
the  affidavit  no  continuance  shall  be  granted 
on  the  ground  of  the  absmce  of  such  evi- 
dence." This  statute  governs  am>lteatlon8  for 
continuances  In  criminal  as  well  as  In  dvU 
cases.  From  this  statute  It  Is  seen  that  an 
application  for  a  continuance  Is  not  suffi- 
cient unless  It  shows  upon  its  face  that  tiw 
evidence  sought  to  be  obtained  is  material. 
An  application  for  a  continuance  is  address- 
ed to  the  discretion  .of  the  trial  court  and, 
unless  an  abuse  of  this  discretion  is  riiown, 
a  conviction  wtU  not  be  reversed  because  a 
continuance  was  not  granted.  This  can  only 
be  made  to  appear  from  the  record.  It  there- 
fore necessarily  follows  that  an  ai^llcatlon 
for  a  continuance  must  be  complete  within 
and  of  itsrif.  ■  It  cannot  be  aided  infer^ 
ence  or  presumptl^  It  devolves  upon  a 
defendant  seeUng  a  continuanoe  to  show 
bimaeir  entitled  to  it  definite,  exact,  and 
cMtaln  avwments.  The  court  will  presume 
that  the  pleader  has  stated  in  the  application 
the  grounds  relied  upon  in  the  strongest  pos- 
sible manner  in  favor  of  the  defendant  aeA- 
Ing  the  continuance  The  statute  is  manda- 
tory tenns  requires  the  application  to  rtiow 
"the  materiality  of  the  evidence  expected  to 
be  obtained.'*  This  uecesrarily  Includes  two 
propositions:  First  the  application  should 
set  forth  the  facts  expected  to  be  establish- 
ed by  the  absent  witness;  second,  it  must 
also  show  that  sa6h  facts  are  material  to 
the  Issues  to  be  submitted  to  the  jury  upou 
the  trial.  Where  the  facto  stated  In  an  ap- 
plication may  or  may  not  be  material,  the 
facta  in  connection  therewith  whldi  would 
make  them  material  must  also  be  steted.  In 
oth«r  words,  an  application  for  a  oontlnn- 
ance,  which  does  not  set  forth  the  facts  or 
circumstances  of  the  case  suffldratiy  to  en- 
able the  conrt  to  see  that  the  testimony 
sought  to  be  obtolned  Is  material.  Is  fatally 
defective.  This  is  the  only  logical  oonstrac- 
tlon  which  can  be  ^aced  upon  our  statute 
upon  the  subjeet  of  continnances. 

The  ai^licatlon  t<a  a  continuance  In  this 
case  Is  based  upon  the  absence  of  three  wit- 
nesses, by  whom  the  defnidant  stated  that 
he  eiq;>eeted  to  ivove  that  tlie  deceased  had 
threatened  to  kill  him  (the  ^tefendant);  but 
the  application  did  not  state  a  sii^Ie  foct 
or  drcomstance  connected  with  Oie  cafle 
whidi  would  render  testimony  of  threats  ad- 
missible. Is  it  the  law  that  if  A.  threatens 
to  kill  B.,  tm  this  cause  alone  B.  may  arm 
himself  and  hunt  A.  np  and  shoot  him  downl 
If  BO,  then  fear  and  cowardice  constitute  a 
Justification  for  murder.  Tills  la  not  and 
never  has  been,  the  law.  Evm  if  there  were 
authorities  to  this  effect  we  would  not  toA- 
erate  the  doctrine  that  nnder  the  Infiuence 
of  mere  fear  one  with  1^1  sanction  may 
become  an  assassin.  In  Walter  'Reed  v.  States 
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108  Pac.  1053,  Judge  Dofle,  speaking  for 
tbls  court,  said:  "If  A.  threaten  the  life  of 
B.,  this  fact  win  not  of  Itself  Jostiff  B.  In 
Ullli^  A.  There  must  be  some  overt  act  on 
the  part  of  the  person  making  the  threat, 
from  which  it  appears  that  there  Is  real  or 
apparent  danger  of  the  execution  of  the 
threat  Mr.  Wharton,  in  his  work  on  Crim- 
inal E^ridence  (paragraph  757),  says:  'Can 
evidence  to  the  eCtect  that  the  deceased,  prior 
to  a  homicide;  threatened  the  defendant's 
life,  be  received?  And,  If  so,  is  it  a  prerequi- 
site to  the  proof  of  such  threats  that  they 
should  be  shown  to  have  been  communicat- 
ed to  the  defendant?  Certainly,  if  sudi  evi- 
dence is  ofTered  to  prove  that  the  def^dant 
has  a  right  to  kill  the  deceased,  there  being 
no  proof  of  a  hostile  demonstration  by  de- 
ceased, then  It  is  irrelevant.  If  A.  threatens 
B.'s  life,  and  this  threat  is  ■  known  to  B.. 
B.'s  duty  is  to  have  A.  arrested  by  due  pro- 
cess of  law,  not  to  shoot  him;  the  right  of 
self-defense  being  conditioned  on  an  appar- 
ent attack.  On  the  other  hand,  if  the  ques- 
tion Is  as  to  which  party  In  the  encounter 
is  the  assailant,  then  it  Is  admissible  to 
prove  by  the  prior  declarations  of  either  that 
the  attack  was  one  he  intended  to  make. 
Threats  to  this  effect  by  the  defendant  are 
always,  as  has  been  seen,  admissible;  and  it 
is  properly  held  that  there  Is  equal  reason, 
supposing  a  collision  between  the  deceased 
and  the  defendant  to  be  first  proved,  for  the 
admission  of  threats  by  the  deceased.'  And 
Kerr  on  Homicide,  p.  423,  says:  'Where  It 
Is  clearly  and  unequivocally  shown  that  the 
deceased  was  the  aggressor,  and  there  Is 
no  pretense  that  the  deceased  was  about  to 
carry  the  threats  Into  execution,  or  that  the 
defendant  had  reasonable  grounds  to  believe 
and  did  believe  that  such  was  the  case,  evi- 
dence of  such  threats  by  the  deceased,  al- 
though they  were  communicated  to  the  de- 
fendant. Is  Inadmissible.' "  The  Court  of 
Criminal  Appeals  of  Texas  properly  announce 
the  doctrine  that  mere  threats  alone  amount 
to  nothing,  in  the  absence  of  proof  that,  at 
the  time  the  deceased  was  killed,  by  some 
act  then  done  the  deceased  manifested  an 
Intention  to  carry  ench  threats  Into  execu- 
tion, and  that  an  application  for  a  continu- 
ance which  only  purported  to  prove  threats 
should  be  refused.  Carter  v.  State,  8  Tex. 
App.  372-375;  Logan  v.  State,  17  Tex.  App.  60- 
58;  Allen  v.  Stdte,  Id.  637-644;  Miles  v. 
State,  18  Tex.  App.  156-171;  Brooks  v. 
State,  24  Tex.  App.  274-284,  6  S.  W.  853;  El- 
lis V.  State,  30  Tex,  App.  601-^,  18  S.  W. 
139;  Ex  parte  Taylor,  33  Tex.  App.  631-536, 
28  S.  W.  957.  We  approve  the  principle  an- 
nounced In  these  cases. 

The  application  for  a  continuance  In  this 
case  is  fatally  defective  in  falling  to  state 
facts  and  circumstances  connected  with  the 
case,  which  would  have  rendered  threats  ad- 
missible and  therefore  material-  The  trial 
court  did  not  err  In  refusing  to  grant  the 
«nitlnuancaL  I 
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Second.  In  their  brief  counsel  for  the  de 
fendant  say:  "Plaintiff  in  error  also  con- 
tends: That  it  was  error  for  the  court  to 
give  instruction  No.  2  (Record,  p.  16),  This 
contention  is  based  upon  the  grounds:  (1) 
Tliat  the  indictment  upon  wblch  the  def^d- 
ant  was  tried,  which  was  good  as  a  statutory 
indictment  for  murder,  did  not  Include  the 
elements  necessary  to  constitute  the  crime  of 
manslaughter  in  the  first  degree;  (2)  that 
said  Indictment  consisted  of  a  single  count 
which  was  sufficient  In  form  under  the  stat- 
ute as  an  indictment  for  murder.  That  un- 
der the  statutes  of  Oklahoma  but  <me  offense 
can  be  set  out  or  contained  In  one  count,  and 
that  while  it  is  permissible  to  charge  the 
same  act  in  different  ways  to  meet  the  possi- 
bilities of  the  proof,  or  where  the  same  act 
may  constitute  different  offenses,  the  same 
may  be  set  out  In  different  counts  in  the  In- 
dictment, but  it  is  allowable  for  one  count  to 
contain  an  alle^tlon  of  more  than  one  of- 
fense.** 

Sections  2162  and  2163,  Wilson's  Rev.  A 
Ann.  St.  1903.  are  as  follows: 

"Homicide  18  the  killing  ta  one  human  tie- 
Ing  by  another. 

"Homldde  is  ettber:  Flnt,  murder.  Sec- 
ond, manslanghter.  Third,  ezcnsable  homi- 
cide. Or,  fonrth,  Justifiable  homldde^" 

From  this  It  la  aeea  that  our  statute  di- 
vides felonlouB  homldde  Into  two  degrees, 
namely,  murdw  and  manslanghter.  While  In 
one  sense  they  are  separate  and  distinct 
crimes,  yet  In  a  broader  sense  they  both  In- 
volve bnt  one  offense,  and  that  is  a  felonious 
homldde;  In  other  words,  they  are  simply 
different  degrees  of  one  and  the  same  crimes 
There  to  therefore  no  necessity  for  including 
in  an  indictment  for  murder  a  separate  count 
charging  manslaughter,  for  the  rule  of  crim- 
inal pleading  is  universal  that  an  indictment 
for  the  highest  degree  of  a  crime  indudes  all 
of  the  lower  degrees  of  the  same  crime.  If 
a  defendant  Is  acquitted  on  an  Indictment  for 
murder,  who  will  contend  that  he  can  after- 
wards be  Indicted  and  convicted  for  man- 
slaughter for  the  same  homicide?  This  alone 
demonstrates  that  manslaughter  is  Included 
In  an  Indictment  for  murder.  Every  proper 
indictment  for  murder  informs  the  defendant 
tbat  he  Is  charged  with  the  felonious  klllli^ 
of  a  human  being.  This  certainly  gives  him 
full  notice  of  the  nature  and  cause  of  the  ac- 
cusatlofl  against  him.  He  cannot  be  heard  to 
complain  If  he  is  found  guilty  of  a  lower  de- 
gree of  the  very  crime  with  which  he  Is  ac- 
cused than  that  stated  in  the  Indictment 

We  could  fill  volumes  with  quotations  from 
authorities  sustaining  these  views.  Mr. 
Wharton,  In  his  great  work  on  Homicide  (sec- 
tion 653,  on  page  1043),  says:  "On  an  In- 
dictment for  murder  the  jury  may  find  a  ver- 
dict of  manslaughter  or  of  murder  in  the 
second  degree;  so  also,  on  an  Indictment  for 
murder  In  the  second  degree,  there  can  be 
a  conviction  for  manslanghtor.  Dlffment  de- 
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fendantB  may  be  convicted  of  different  de- 
grees, and  a  Tercllct  In  a  prosecntlon  for  mui^ 
der  of  guilty  as  charged  of  manslaughter  is 
snfflclently  certain  to  warrant  a  Judgment 
and  does  not  find  the  accused  guilty  of  two 
offenses.  This  rule  applies  to  a  verdict  In  a 
prosecution  for  murder  of  Involuntary  man- 
Blanghter,  consisting  of  a  killing  in  the  com- 
mission of  an  unlawful  act  not  amounting  to 
a  felony,  or  of  a  lawful  act  done  in  an  un- 
lawful manner  or  without  due  caution  or  cir- 
cumspection. And  a  person  charged  with 
murder  may  be  convicted  of  negligent  homi- 
cide. And  a  conviction  of  involuntary  man- 
slaughter, consisting  of  the  killing  of  a  white 
person,  though  It  does  not  aK>ly  where  the 
tnvoluntary  manslaughter  has  special  statu- 
tory ingredients  which  must  be  alleged,  and 
which  are  not  Included  In  a  general  charge 
omtalned  In  the  Indictment,  or  where  such 
manalaughtw  Is  regarded  as  a  misdemeanor 
<nily.  And  a  verdict  for  manBlaufl^ter  may 
be  returned  In  a  prosecution  for  murder  un- 
der a  statute  declaring  an  attempt  to  produce 
an  abortion,  which  causes  death,  to  be  mur- 
der^  aa  well  as  In  the  case  of  an  Indictment 
for  any  other  kinds  of  murder.  *  *  *" 
This  qaestton  has  been  passed  upon  by  the 
Supreme  Court  of  Oklahoma  Tnrltory  in  the 
case  of  Jones  t.  Terrltozy,  4  OkL  47,  48  Pac. 
107S.  Judge  Bnrford,  In  rendering  the  opin- 
ion of  the  court,  said:  "The  appellant,  Tom 
Jones,  was  prosecuted  In  the  district  court  of 
Payne  county  for  the  crime  <^  murder,  tried 
by  jury,  convicted  of  manslaughter  In  the 
first  d^^ree,  and  sentenced  to  SO  years  In  ttie 
territorial  penitentiary  at  Lansing.  Kan.  He 
brings  the  cause  to  this  court  np<m  certified 
copies'  of  the  indictment  and  journal  entries 
onhracing  the  trial,  verdict  of  the  jury,  Judg* 
meut»  and  soitence  of  the  court  No  other 
parts  of  the  record  or  proceedings  of  the 
trial  are  before  fbia  court  The  assignment 
of  error  contains  18  alleged  errors,  the  first 
of  which  Is  as  follows:  'The  verdict  of  the 
jury  finds  the  defendant  guilty  of  two  offen- 
ses, botii  of  murder  and  manslaughter  in  the 
first  d^ree.*  The  verdict  as  set  out  In  the 
journal  entry  is  aa  follows:  Territory  of 
Oklahoma  v.  Tom  Jones.  Verdict  of  Jury. 
We,  the  jury.  In  the  above-entitled  cause,  do 
upon  our  oaths  find  the  defendant  guilty  In 
manner  and  form  as  charged  In  the  indict- 
ment of  manslaughter  In  the  first  degree.  N. 
S.  Davis,  Foreman.'  There  Is  no  merit  in  the 
contention  that  this  verdict  finds  the  defend- 
ant guilty  of  two  crimes.  The  indictment 
charged  murder  In  the  usual  form  and  em- 
braces within  Us  terms  the  charge  of  man- 
slaughter in  the  first  degree.  It  was  proper 
on  a  trial  of  the  charge  of  murder  for  the 
Jury  to  find  the  defendant  guilty  of  any 
charge  necessarily  embraced  within  that  con- 
tained in  the  indictment  and  the  jury  In 
their  verdict  makes  certain  that  which  they 
Intended  to  do  by  finding  the  defendant  gull- 
tr  of  manslaughter  in  the  first  degree  In  | 


manner  and  form  as  dutrged  In  the  Indict- 
ment" * 

The  court  therefore  did  not  err  In  giving 
the  Instruction  permitting  the  jury  to  find 
the  defendant  guilty  of  manslaughter. 

Third.  Counsel  In  their  brief  say :  "Plain- 
tiff In  error  next  complains  that  the  court 
erred  In  giving  the  following  instructions: 
'The  jury  are  instructed  that  by  the  laws  of 
the  territory  a  wife  Is  not  a  competent  wit- 
ness against  her  husband  In  a  criminal  case, 
and  that  the  territory  has  no  power  to  com- 
pel her  to  testify,  nor  will  she  be  allowed  vol- 
untarily to  do  so;  but  BbB  can  be  used  In 
behalf  of  the  defendant  when  called  by  him, 
the  defendant  having  that  right  if  he  desires 
to  use  the  8am&' "  The  record  shows  that 
the  above  instruction  was  given  by  the  court 
after  the  prosecution  had  closed  its  opening 
ailment  and  while  defendant's  counsel  was 
making  his  dosing  speech  to  the  jury.  It 
was  contended,  and  the  appellant  now  con- 
tends, that  the  giving  of  the  instruction  was 
Inopportune  and  constitutes  prejudicial  error. 

In  support  of  this  contention,  counsel  cite 
State  V.  Hatcher,  29  Or.  813,  818,  44  Pac 
586,  587,  from  the  Supreme  Court  of  Oregon. 
The  Supreme  Court  said:  "The  record  dls- 
doees  that  the  defendant's  counsel,  in  their 
argument  to  the  jury,  maintained  that  the 
deceased  was  killed  while  attempting  to  com- 
mit a  fordble  fdouy  on  the  defendant's  wife. 
TbB  distdct  attorney,  r^tlylng  thereto,  said 
In  substance:  'There  were  but  lliree  persons 
present  at  the  tragedy— the  defendant,  his 
wife,  and  the  deceased.  That  the  voice  of 
the  deceased  was  hushed  in  death.  That  tbe 
state  could  not  call  Mrs.  Hatcher  aa  a  wit- 
ness, and  it  was  in  the  power  of  the  defend- 
ant to  have  produced  her.  That  she  could 
hava  told  all  about  the  oflUr.  That,  If  pres- 
vat,  her  testimony  would  have  been  advorse 
to  the  defendant,  otiierwlse  he  would  have 
secured  her  attraidance;  but  tAUSsig  to  do  so 
Is  proof  that  her  testimony  would  have  been 
against  the  defendant'  The  defendants 
counsel  objected  to  this  language,  for  the 
reason  that  the  absence  of  the  defendants 
wife  was  no  evidence  of  his  guilt ;  but,  the 
objection  having  been  overruled,  an  excep- 
tion was  allowed."  In  passing  upon  this 
question,  the  Supreme  Court  said:  "First 
the  record  fails  to  disclose  that  the  defend- 
ant's wife  was,  at  the  time  of  the  trial,  with- 
to  the  reach  of  the  process  of  the  court ;  and, 
second,  It  is  also  silent  as  to  whether  she  had 
consented  to  become  a  wltoess  for  her  hus- 
band, for  without  such  consent  upon  her  part 
she  could  not  be  compelled  to  testify.  Hill's 
Ann.  Laws  Or.  1892,  8  1366.  In  criminal  ac- 
tions the  accused  shall,  at  his  own  request, 
but  not  otherwise,  be  deemed  a  competent 
wltoess,  provided  his  waiver  of  said  right 
shall  not  create  any  presnmptlon  against 
him;  but  when  he  offers  himself  as  a  wit- 
ness he  becomes  subject  to  tbe  ordinary  rules 
I  of  crOBS-examlnatloa   Id.  S  1860 ;  State  r. 
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Abrama,  11  Or.  169,  8  Pac.  327,  sppra.  If  do 
presumption  of  the  defendant's  guilt  can  be 
Invoked  by  reason  of  bis  failure  to  testify  In 
bis  own  behalf,  how  caa  soch  a  presumption 
be  created  In  his  failure  to  produce  bla  wife 
as  a  witness,  when  Bhe  cannot  be  compelled 
to  testify  without  her  consent?"  Upon  this 
ground  Uils  decision  was  correct,  because  un- 
der the  statute  of  Oregon  the  right  of  the 
husband  to  use  his  wife  as  a  witness  depend- 
ed upon  her  consent  We  have  no  such  stat- 
ute. Therefore  upon  this  ground  the  case 
cited  has  no  application.  Section  549S,  Wil- 
son's Rev.  &  Ann.  St  1903,  Is  as  follows: 
"Bxcept  as  otherwise  i)T0Tlded  la  chapters 
68  and  69,  of  the  statutes  of  Oklahoma,  the 
rules  of  evidence  In  civil  cases  are  applicable 
also  in  criminal  cases;  provided,  however, 
that  neither  husband  nor  wife  shall  In  any 
case  be  a  witness  against  the  other  except  In 
a  criminal  prosecution  for  a  crime  commit- 
ted one  against  the  other,  but  they  may  in  all 
cases  be  witnesses  for  each  other,  and  shall 
be  subject  to  cross-examinatloD  as  other  wit- 
nesses, and  shall  in  no  event  on  a  criminal 
trial  be  permitted  to  disclose  communications 
made  by  one  to  the  other  except  on  a  trial 
of  an  offense  committed  by  one  against  the 
other."  From  this  It  Is  seen  that  no  restric- 
tion or  limitations  are  placed  upon  the  right 
of  the  husband  to  place  his  wife  upon  the 
stand  to  testify  In  his  behalf.  She  has  no 
more  right  or  power  to  refuse  to  tMtlfy  when 
so  placed  upon  the  stand  than  any  other  wl^ 
nesB  would  have. 

The  other  ground  upon  which  the  decls]<Hi 
in  Hatcher's  Oase  is  based  is  not  supported 
by  reason.  The  attempted  analogy  between 
the  failure  of  the  husband  to  call  his  wife  as 
a  witness  In  his  behalf,  and  his  failure  to 
take  the  stand  as  a  witness  for  himself,  falls 
because  In  the  latter  Instance  there  is  a  man- 
datory, arbitrary  statute  forbidding  that  any 
reference  shall  be  made  to  such  failure  or 
that  any  Inference  of  guilt  abail  be  drawn 
therefrom.  There  is  no  such  provision  In  the 
statute  making  the  wife  a  competent  witness 
for  her  husband.  We  decline  to  be  bound 
by  a  precedent  which  la  baaed  upon  an  at- 
tempted j-udlclal  amendment  of  a  statute. 
For  these  reasons  we  do  not  recognize  the 
case  of  Hatoher  v.  State  as  an  authority  in 
point 

The  statute  of  Texas  is  similar  to  ours. 
Under  that  statute  the  Texas  Court  of  Ap- 
peals, in  Mercer  t.  State,  17  Tex.  App.  476, 
said:  "We  do  not  think  the  remarks  of  the 
prosecuting  attorney,  in  his  closing  argu- 
ment to  the  Jury,  which  are  complained  of 
by  the  defendant,  were  beyond  the  scope  of 
the  legitimate  argument  It  was  disclosed 
by  the  evidence  that  the  defendant's  wife 
must  have  known  Important  facts  bearing 
directly  upon  the  issue  In  the  case,  and  that 
she  was  within  easy  reach  of  the  process  of 
the  court  She  could  have  explained  fully 
the  occnrrence  testified  about  by  his  two 


daughters  when  he  got  his  gun  and  said  he 
would  blow  his  brains  out  She  could  have 
testified,  perhaps,  to  many  other  fa«ts  which 
would  have  shed  light  upon  this  horrible 
transaction.  It  was  not  within  the  power  of 
the  prosecatlon  to  adduce  her  testimony,  be- 
cause, being  the  defendant's  wife,  she  was 
not  permitted  under  the  law  to  testis  against 
him  In  this  case.  He  alone  could  call  for 
her  testimony,  and  compel  its  producticm. 
Her  knowledge  of  the  facta,  whatever  that 
knowledge  might  be,  was  at  hia  command- 
was  within  his  reach;  and  without  he  pro- 
duced It,  or  consented  to  its  production,  it 
was  a  sealed  book,  which  no  human  tribunal 
has  the  power  to  open  against  him.  Under 
these  circumstances,  we  think  the  prosecut- 
ing attorney  was  Justifled  in  the  remarks 
complained  of,  and  that  the  court  did  not 
err  in  its  action  in  relation  thereto." 

Counsel  In  their  brief  say:  "It  Ib  true  that 
where  a  party  suppresses  testimony.  Induces 
the  witnesses  to  leave  the  Jurisdiction  of  the 
court  to  swear  falsely,  or  suppress  some 
fact  In  his  knowledge,  or  commits  other  acts 
of  bad  faith  In  connection  with  his  cause, 
the  same  may  be  considered  as  a  circum- 
stance in  the  case;  but  never  can  the  reli- 
ance of  the  defendant  upon  a  legal  right  be 
Impugned  as  bad  faith  or  be  distorted  Into 
evidence  against  him."  The  Instruction  giv- 
en simply  informed  the  Jury  that  the  defend- 
ant had  the  legal  right  to  call  his  wife  as  a 
witness  in  his  behalf,  If  he  so  desired.  We 
cannot  see  how  this  could  have  Injured  the 
defendant.  Telling  a  Jury  what  the  rights 
of  a  defendant  are  cannot  deprive  him  of 
them;  but  counsel  contend  that  it  pointed 
out  a  defect  In  the  defendant's  case.  They 
say:  "Coming  from  the  bench,  a  solemn  dec- 
laration of  law  which  they  must  consider 
In  their  deliberations,  it  was  particularly 
harmful  to  the  defendant,  and,  while  It  came 
In  the  form  of  an  instruction  of  the  court, 
the  purpose  that  it  really  served  was  that 
of  an  argument  to  the  Jury  pointing  out  a 
defect  in  defendant's  case."  In  a  number  of 
states  the  husband  is  denied  the  right  to 
place  his  wife  on  the  witness  stand  in  hla 
behalf  In  a  criminal  case.  This  was  tiie  law 
in  that  part  of  the  state  which  was  known 
as  Indian  Territory,  prior  to  statehood,  nils 
often  caused  Jurlee  to  sympathize  with  a 
defendant  upon  trial,  because  he  was  depriv- 
ed of  the  testimony  of  his  wife.  It  was 
therefore  only  fair  to  the  territory  that  the 
Jury  should  have  been  informed  that  if  the 
wife  of  the  defendant  was  not  placed  upon 
the  witness  stand,  or  If  no  effort  to  have 
this  done  had  been  made.  It  was  not  ttie 
fault  of  the  territory,  but  was  because  the 
defendant  did  not  desire  it  to  he  done.  If 
inferences  might  b&  drawn,  unfavorable  to 
the  defendant  from  this  failure  to  place  his 
wife  upon  the  witness  stand  or  his  failure 
to  make  any  attempt  to  secure  hes  testi- 
mony, they  wooKl  1>e  Justifled  by  tbe  law. 
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ThlB  la  the  principle  upon  whlcb  the  case  of 
Mercer  v.  State,  17  Tex.  App.  462,  hereinbe- 
fore quoted,  was  affirmed.  In  fact,  the  prin- 
ciple Is  of  unlrersal  ai^licatlon.  In  Wig- 
more  on  Bvidence,  toI.  1,  S  285,  we  find  the 
following:  "The  nonprodnctlon  of  evidence 
that  would  naturally  have  been  produced  by 
an  honest  and  therefore  fearless  claimant  per- 
mits the  Inference  that  its  tenor  1b  unfavor- 
able to  ttie  party's  claim.  Even  since  the 
case  of  the  chimney  sweeper's  jewel,  this 
has  been  a  recognized  principle  (1722,  Ar- 
morer T.  Delamirle,  1  Strange,  506) :  *A  cbUn- 
ney  'sweeper's  boy,  finding  a  Jewel,  took  It 
to  the  defendant,  a  jeweler,  for  appraisal; 
bat  the  defendant  would  not  restore  It  In 
an  action  of  trover.  In  proving  the  value, 
the  Chief  Justiee  (Pratt)  directed  the  Jury 
that,  nnless  the  defendant  did  produce  the 
Jewel  and  show  It  not  to  be  of  the  finest  wa- 
ter, they  should  presume  the  strongest  against 
him,  and  make  the  value  of  the  best  Jewels 
the  measure  of  their  damages,  which  they 
accordingly  did.* "  Mr.  Wlgmore  then  cites 
an  unanswerable  array  of  authorities  to  sap- 
pcrrt  the  principle  announced.  It  would  have 
been  Improper,  nnder  our  practice,  for  the 
court  to  have  suggested  to  the  Jury  what  in- 
ferences they  might  draw  from  the  failure  of 
Uie  defendant,  to  place  his  wife  upon  the 
witness  stand  or  to  attempt  to  do  so.  The 
duty  of  the  com^  ended  in  stating  the  law. 
Argument  upon  the  lav  and  tbe  facts  la  al- 
ways for  counsel. 

The  Instruction  complained  of  was  given 
Tiefore  the  argnment  on  behalf  of  the  defend- 
ant was  condnded.  Of  course,  It  is  better 
for  all  of  the  Instructions  to  be  given  before 
the  argument  Is  begun.  Section  6618,  Wil- 
son's Rev.  &  Ann.  St  1908,  Is  as  follows: 
"In  charging  the  jury,  the  court  must  state 
to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  In  giving 
their  verdict,  and  If  it  state  the  testimony  of 
the  case,  it  must  in  addition  inform  the  jury 
that  they  are  the  exclusive  Jodgea  of  all 
questions  of  fact  Either  party  may  present 
to  the  court  any  written  charges,  and  request 
that  It  be  given,  if  the  conrt  thinks  it  cor* 
rect  and  pertinent,  it  must  be  given;  if  not. 
It  must  be  refused.  Upon  each  charge  pre- 
sented and  given  or  refused  the  conrt  must 
indorse  or  sign  Its  decision.  If  part  of  any 
written  charge  be  given  and  part  refused 
the  court  must  distinguish,  showing  by  the 
indorsement  or  answer  what  part  of  each 
charge  was  given  and  what  part  refnsed." 
If,  before  the  jury  have  retired  and  begun 
the  consideration  of  their  verdict,  the  court 
thinks  that  it  Is  necessary  for  their  Informa- 
tion to  give  them  additional  Instructions,  It 
has  the  power  to  do  so,  and,  in  the  absence 
of  a  clear  showing  of  abuse  of  this  power, 
a  reversal  will  not  result  therefor.  Under 
some  conditions  It  might  be  proper  to  give 
eonnsel  for  the  defendant  an  opportunity  to 
tw  heard  u  to  the  applicatton  itf  waeHi  In* 


structlons  to  the  evidence  In  the  case  when 
given  after  they  had  concluded  their  argu- 
ment The  Instruction  complained  of  stated 
the  law  correctly,  and  we  fail  to  find  any 
abuse  of  discretion  upon  the  part  of  the  trial 
court  in  submitting  It  to  the  jury. 

Fourth.  Coimsel  In  their  brief  say:  "Ap- 
pellant also  contends  tliat  it  was  error  for 
the  court  to  refuse  the  defendant's  request 
to  instruct  the  Jury  as  prayed  for  in  the 
sixth  Instruction  requested  by  the  defend- 
ant and  refused  by  the  court,  which  was  ex- 
cepted to;  same  being  as  follows:  'In  de- 
termining the  question  of  whether  the  de- 
fendant believed  that  he  was  In  imminent 
danger  of  losing  his  life  or  receiving  great 
bodily  harm,  you  will  take  into  consideration 
the  threats,  If  any,  made  by  deceased  against 
the  defendant,  the  feeling  existing  between 
the  deceased  and  the  defendant,  the  enmity 
of  the  deceased  toward  the  defendant,  if 
any,  and  all  facts  and  circumstances  sur- 
rounding the  Immediate  transaction  as  well 
as  all  which  preceded  It*  It  Is  a  well-set- 
tled rule  of  law  that,  when  the  question  is 
as  to  whether  the  defendant  believes  himself 
to  be  In  danger,  communicated  threats  is  a 
proper  matter  for  the  due  consideration  of 
the  jury  In  determining  tiiat  question.  It  is 
BO  apparent  that  the  refusal  of  this  instruc- 
tion was  error  that  we  will  not  make  furth«* 
comment"  This  Instruction  does  not  state  the 
law  correctly.  It  is  not  true  that  the  defend- 
ant had  the  right  to  kill  the  deceased  because 
the  deceased  may  have  threatened  the  de- 
fendant or  on  account  of  any  feeling  whidi 
may  have  existed  between  tiie  deceased  and 
the  defendant  If  this  was  the  law,  then 
malice  would  be  an  element  of  self-d^ense, 
and  a  premium  would  be  placed  upon  assas- 
sination. No  matter  what  threats  may  have 
been  made  by  the  deceased  against  the  de- 
fendant, no  matter  what  the  state  of  feel- 
ing between  the  deceased  and  the  defendant 
may  have  been,  the  defendant  did  not  have 
the  legal  right  to  kill  the  deceased,  unless  at 
the  time  of  the  homicide,  by  some  act  then 
done,  the  deceased  manifested  a  purpose  of 
then  carrying  such  threats  into  execution. 
This  all-Important  condition  Is  Ignored  and 
left  out  of  the  requested  instruction,  but  was 
clearly  stated  in  the  general  Instruction  giv- 
en by  the  court  to  the  jury.  The  trial  court 
did  not  err  In  refusing  the  special  instruc- 
tlona  requested.  The  principle  therehi  an- 
nounced is  repugnant  to  reason,  and,  so  far 
as  we  have  been  able  to  find.  Is  not  support- 
ed by  a  single  authority. 

Fifth.  Counsel  for  the  defendant  complain 
of.  the  action  of  the  court  In  .refusing  to 
strike  out  the  testimony  of  Charles  U  Engle, 
to  the  effect  that  soon  after  the  defendant 
left  El  Reno,  the  Christian  church  took  up 
the  mattOT  of  the  support  of  the  wife  and 
ditldren  of  the  defendant  and  assisted  them 
In  this  respect  and  to  the  further  effect  that 
thfl  witness  had  never  heard  the  diaracter 
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of  the  wife  of  tbe  defoidant  called  into  qvoh 
tlon  until  the  deceased  wu  killed  by  tbe 
defendant  The  objection  urged  to  this  tes- 
timony Is  that  stated  by  counsel  to  "tbe 
tendency  of  the  evidence,  and  the  purpose 
tor  which  It  was  offered  ^ma  to  show  that 
the  defendant  was  worthless  and  profligate 
and  had  faUed  to  snj^rt  his  family;  that 
Mrs.  Rhea  was  a  worthy  woman  of  good 
character,  that  bad  been  Pandered  by  the  de- 
fendant." It  Is  tru^  as  a  general  rule,  a 
dtfwdant  i»  entitled  to  be  tried  on  legal 
evidence  alone;  but  from  this  It  does  not 
necessarily  result  that  a  rerersal  sbonld  fol- 
low tbe  rec^tiott  of  incompetent  testimony 
in  every  case.  The  Court  of  Criminal  Ap> 
peals  of  Texas  has  time  and  again  decided 
that  the  admission  ot  Incompetent  erldrace, 
which  oould  not  hare  prejudiced  the  defend- 
ant, Is  not  cause  tat  rerenal.  At«7  t. 
State,  10  Tex.  App.  188-212;  Post  t.  State, 
10  Tex.  App.  579-685;  Logan  v.  State,  17 
Trac  App.  60-67;  Bond  T.  State,  20  Ta. 
App.  421;  Hooper  State,  20  Tex.  App.  614- 
616,  16  S.  W.  656;  Sargent  T.  State.  36  Tex. 
App.  825-337,  88  S.  W.  864;  Shaw  t.  State, 
88  Tex.  Apik  162,  45  S.  W.  687;  Boherte  t. 
State  (Sup.)  16  &  W.  265;  Letts  t.  State,  21 
S.  W.  871.  In  the  case  of  Steidiaift  v. 
State,  26  S.  W.  728,  It  Is  held  that,  although 
evidence  may  be  improperly  admitted  against 
a  defendant,  If  he  takes  the  stand  and  testl- 
fles  to  the  same  thing,  the  error  is  harmless. 

In  this  case  the  defendant,  while  on  tbe 
'stand,  teetifled  that  for  many  months  be- 
fore this  homicide  he  had  ^>ent  but  little  of 
his  time  with  his  family  and  had  contribut- 
ed very  little  to  their  support,  and  that  dur- 
ing this  time  his  wife  had  taken  In  washing 
to  support  herself  and  children.  He  also 
testlSed  to  his  confidence  In  his  wife  until : 
he  became  suspicious  as  to  h«;  rdatlons  wltti 
tiie  deceased.  His  own  evidence  was  to  the 
same  effect  and  was  muvHx  more  damaging 
against  himself  than  was  the  testimony  of 
the  witness  Engle.  Therefore,  even  If  Bugle's 
evidence  was  Improperly  admitted,  the  er- 
ror was  harmless.  Counsel  for  the  defend- 
ant make  no  objection  as  to  tbe  sv^clency 
of  the  testimony.  It  la  tberefwe  not  nec- 
essary for  us  to  discuss  ttae  evidence  further 
than  to  say  that  the  guilt  ot  tbe  defendant 
WHS  the  only  rational  conclusion  at  which 
an  intelligent  and  honest  jury  could  arrive. 
In  fact,  we  see  no  rational  escape  from  the 
verdict  rend^ed. 

The  defendant  In  this  case  having  been 
sentenced  by  the  trial  court  to  cmflnement 
in  tbe  penitentiary  at  Lansing,  Kan.,  said 
judgment  Is  amended  and  reformed,  and  said 
sentence  will  be  changed  to  imprisonment  in 
the  penitentiary  of  Oklahoma  at  McAlester, 
and,  as  so  amended,  the  judgment  of  the  low- 
er court  la  affirmed. 

DOTLB  and  OWEN,  JJ.,  concur. 


(2  Okl.  Gr.  687> 
STACK  V.  STATE. 
(Criminal  Conrt  of  Appeals  of  Oklahoma. 
Dec.  7,  1909.) 

1.  Ceiminai,  Law  (J  897*)  —  Tbiai.  — Objwj- 
TiONS  Waived. 

After  a  defendant  has  voluntarily  gone  to 
trial,  it  is  too  late  to  make  the  objection  that 
be  has  not  been  informed  ot  the  nature  and 
cause  of  the  accusation  against  him,  and  has  not 
been  served  with  a  copy  thereof. 

[Ed.  -Note.— Fpr  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2117;  Dec.  Dig.  |  887.*] 

2.  Cbiminal  Law  (S  1144*)— Pbobecutioii  fob 
Misdemeanor— Abraignubnt.  . 

A  new  trial  will  not  be  granted  In  a  mis- 
demeanor case  because  the  rea»d  does  not  show 
that  tbe  defendant  was  arraigned,  og  that  he 
waived  arraignment. 

[ISd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3019;  Dea  Dig.  {  1144.*] 

(Syllahns  by  the  Court) 

On  motion  for  rehearing.  Denied. 

For  former  opinion,  see  103  Pac.  1068. 

&  M.  Cunningham  tor  appelant 

PER  CURIAM.  In  their  motion  f^r  a  re- 
hearing counsel  comply  that  in  the  original 
opinion  this  court  overlooked  two  of  tlie 
proportions  relied  np<m  by  the  defendant  and 
presented  in  their  brief  as  grounds  for  the 
reversal  of  the  judgment  jot  the  lower  court, 
viz.:  (1)  That  the  record  does  not  show  that 
the  defendant  was  ever  famished  with  a  cosv 
ot  the  Information;  (2)  that  the  record  does 
not  show  that  the  defoidant  was  ev»  ar- 
raigned and  entered  his  plea  to  the  informa- 
tion, or  13iat  arraignment  and  idea  were 
waived. 

First  It  is  true  that  section  20  of  the  BUI 
of  Rights  (article  of  the  state  Constitu- 
tion, among  other  things,  does  say:  "He 
diall  be  Informed  of  the  nature  and  cause  of 
the  accusation  against  him  and  have  a  ct^y 
th^eof."  The  defendant  voluntarily  went  to 
trial  without  objection  upon  the  ground  that 
he  had  not  been  informed  of  the  nature  and 
cause  of  the  accusation  against  him.  It  Is 
now  too  late  to  raise  this  question.  Even  if 
thUi  were  not  troej  tbe  record  shows  that 
tbe  defendant  demurred  to  the  Information. 
This  conclusively  shows  that  he  did  know  the 
nature  and  cause  of  the  accusation  against 
him,  and  had  access  to  a  copy  thereof. 

The  other  ground  is  equally  as  unfounded. 
The  clerk's  minutes  of  the  trial  are  made  a 
part  of  the  record  by  our  statute;  These 
show  that  tbe  defendant  was  arraigned  and 
plead  not  guilty.  But,  even  if  this  were  not 
so,  a  new  trial  would  not  be  granted  in  a 
misdemeanor  case  upon  the  ground  relied  up- 
on.  In  Mnrhlnson  v.  State,  101  Pa^  353, 
Judge  Doyle,  speaking  for  this  court,  said: 
"The  first  question  that  Is  presented  by  de- 
fendant for  our  consideration  Is  that  'de- 
fendant was  never  arraigned,  or  even  entered 
any  plea,  or  was  given  any  opportunity  to 
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plead.'  The  record  does  not  show  that  the 
defendant  was  arraigned  and  pleaded  to  tbe 
amended  information.  No  objection  appears 
to  have  been  made  upon  this  ground  In  tbe 
court  below.  Tbe  record  shows  that  on 
March  31,  1908,  after  a  demurrer  to  tbe  orig- 
inal Information  had  be^  Buetalned.  an 
amended  Information  was  filed,  and  on  April 
1.  1908,  defendant  filed  his  demurrer  to  said 
amended  Information,  which  demurrer  was 
by  the  court  overruled.  Whereupon  defend- 
ant filed  hlB  motion  to  qna^  tbe  panel  and 
array  of  Jurors,  which  motion  was  by  the 
court  overruled.  The  case  proceeded  to  trial 
without  further  objection,  and  the  defendant 
was  duly  tried.  We  cannot  reverse  a  Judg- 
ment In  a  misdemeanor  case  for  the  reason 
alone  that  tbe  record  does  not  show  an  ar- 
raignment and  plea  by  tbe  defendant.  Sec- 
tion 5307,  Wilson's  Rev.  &  Ann.  St  1903,  pro- 
vides: 'An  information  may  be  amended  in 
matter  and  substance  or  form  at  any  time 
before  the  defendant  pleads,  without  leave, 
and  may  be  amended  after  plea  on  order  of 
the  court  where  the  same  can  be  done  with- 
out material  prejudice  to  the  right  of  the  de- 
fendant, DO  amendment  shall  canse  any  de- 
lay of  the  trial,  unless  for  good  cause  shown 
by  affidavit'  And  section  6380,  WUson's  Ret. 
&  Ann.  St  1903,  provides:  *If  the  Indictment 
Is  for  a  felony  the  defendant  must  be  person- 
ally present,  but  If  for  a  misdemeanor  only, 
his  personal  appearance  is  uimecessary,  and 
he  may  appear  upon  the  arraignment  of  coun- 
sel.' Under  this  provision  of  our  statute, . 
the  personal  appearance  of  tbe  def^dant  In 
a  misdemeanor  Is  unneceesary'  for  the  pur- 
pose of  arraignment  and  plea.  Where  tbe 
record  does  not.  as  In  this  case  disclose  an 
arraignment  and  plea,  unless  there  Is  some- 
thing to  show  affirmatively  that  the  defend- 
ant was  not  arraigned  and  did  not  plead, 
such  arraignment  will  be  presumed;  and 
where  the  record  falls  to  show  any  objec- 
tion to  proceeding  to  trial,  the  question  will 
not  be  considered  by  this  court  when  raised 
for  the  first  time  In  the  petition  In  error." 
Tbe  motion  for  a  rehearing  Is  denied. 


(»  Okl.  73) 

SUIjPHUB  bank  Je  trust  CO.  T.  MED- 

LOCK  et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1909.) 

Banks  ano  Banking  (|  181*)— Usubt  76*) 
—Beoulatiom— Rate— Statutes. 

Tbe  8  per  cent  rate  of  Interest  prescribed 
by  the  provfso  to  Act  Cong.  February  18,  1901, 
c.  379,  5  8,  31  Stat.  705,  entitled  '^An  act  to 
pnt  in  force  In  the  Indian  Territory  certain  pro- 
Tisiooa  ct  the  laws  of  Arkansas  relating  to  cor- 

B nations,  and  to  make  aatd  provisions  applica- 
s  to  said  territory,"  Is  restricted  to  banks  or 
trust  companies  organized  under  the  laws  of 
ArkaDsas  or  any  other  state  and  transactiDg 
business  in  tbe  Indian  Territory  as  foreign  cor- 
porations by  virtue  of  said  section,  and  does 
not  apply  to  a  bank  oisanlzed  aa  a  domestic 
corporation  in  the  Indian  Territory  under  cer- 


tain laws  of  Ai^ansas  extended  in  tone  in  said 

territory  by  virtue  of  said  act. 
(a)  A  contract  or  note  between  a  banking  com- 
p.iny  organized  as  a  domestic  corporation  under 
the  laws  in  force  in  the  Indian  Territory  and 
an  individual,  providing  for  a  rate  of  inter«it 
greater  than  IQ  per  cent,  was  void  as  to  both 
the  principal  and  interest. 

[Rd.  Note. — For  other  cases,  see  Banks  and 
Bankinff,  DecL  Dig.  §  181  Usury.  Cent  Dig. 
§9  149-151 ;  Dec.  Dig.  {  7«.*1 

Hayes,  J.,  diasentii^. 

(Syllabus  by  the  Court) 

Brror  from  District  Court,  Murray  Oouu-  • 
ty;  R.  McMlUan,  Judge. 

Action  by  the  Sulphur  Bank  &  Trust  Com- 
pany a^inst  J.  R.  Medlock  and  others. 
Judgment  for  defendants,  and  plolntlfl  brings 
error.  Affirmed. 

TblB  action  was  begun  In  the  district  court 
of  Murray  county  on  tbe  25tta  day  of  NoveiiH 
ber,  A.  D.  1907,  by  tbe  ptalntlfl  In  error,  tlw 
Sulphur  Bank  &  Trust  Company,  as  idfdn- 
tlfr,  against  the  defendants  in  error,  J.  R. 
Medlock,  W.  M.  Medlock.  and  a  W.  Med- 
lock,  as  defendants,  on  a  certain  inromto- 
sory  note  In  the  sum  of  $2S0,  dated  Janu- 
ary 21,  1907,  payable  to  the  order  cf  Mad- 
lock  Bros.  In  aald  aam,  with  Int^eat  at 
the  rate  of  8  per  ceat.  per  annum  from  aald 
date  until  paid,  and  being  payable  to  Med- 
lock Bros.,  a  firm  composed  of  W.  M.  Med- 
lock and  C.  W.  Medlock,  on  the  Ist  day 
of  OctcAer.  1907.  The  note  lepresentod  a 
loan  made  by  plaintiff  tn  error  to  J.  R.  Med- 
lock, and  in  order  to  secure  the  indorsement 
of  his  codefendanta,  who  were  mwcbants 
trading  under  the  firm  name  of  **Medlod£ 
Bros..**  the  same  was  made  payable  to  said 
firm  and  by  it  indorsed  as  such  to  plaintiff 
In  error.  The  defense  of  nsnry,  in  connec- 
tion with  others,  was  Invoked,  ^e  cause 
was  tried  to  the  court  without  a  Jury,  and  a 
Judgment  rraidered  In  foTor  of  fba  d^end- 
ants,  on  the  ground  that  said  contract  was 
usurious  and  void.  According  to  the  undis- 
puted evidence  of  the  partlM.  a  loan  of  f22S 
was  made  to  J.  R.  Medlodt,  running  flrom 
January  21, 1907,  to  October  1,  1907,  and  in- 
terest chained  thereon  In  the  snm  of  $26, 
and,  added  to  tbe  f22S,  made  f 250.  for  whiCb 
the  note  was  given. 

Oottlngham  ft  Bledsoe,  for  plaintiff  in  er- 
ror. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  The  question  here  raised  Is  wheth- 
er or  not  the  contract  is  rendered  usurious 
and  void  by  the  plaintiff  in  error  charging 
$25  interest  for  the  use  of  $225  for  8  months 
and  10  days.  This  case  Is  controlled  by  the 
law  as  It  existed  in  the  Indian  Territory  at 
the  time  of  the  admission  of  the  state  Into 
tbe  Union.  Chapter  100,  Manef.  Dig.  Ark. 
(chapter  50,  Ind.  T.  Ann.  St  1899),  was  ex- 
tended over  the  Indian  Territory  by  Act 
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OoDg.  1187  %  1890^  c  182.  i  81,  20  Stat  94. 
and  section  478%  Mansf.  Dig.  (section  8043, 
IncL  T.  Ann.  St  1889).  provldea:  "All  con- 
tracts for  greater  rate  of  interest  than  10  per 
cent  per  ananm  sball  be  v<dd  as  to  prin- 
cipal and  Interest;  •  •  *  but  when  no 
rate  of  Intorat  Is  agreed  upon,  the  rate  shall 
be  6  per  cent,  per  azmum."  In  the  case  of 
Brewer  et  al.  t.  Bnst  et  aL.  20  Okl.  776. 
96  Pac.  233,  It  was  h^d  by  the  majority  of 
this  court  that  the  8  per  cent  rate  of  Inters 
est  prescribed  by  the  prorlso  to  section  8 
of  Act  Cong.  Feb.  18,  1901.  e.  879^  81  Stat 
79S.  entitled  "An  act  to  pat  In  fOrce  in  the 
Indian  Territory  certain  proTlslons  of  the 
laws  of  Atkainas  relating  to  corporations, 
and  to  make  said  proTtsions  applicable  to 
said  territory,"  Is  restricted  to  banks  or 
tmst  companies  organized  as  corporations 
under  the  laws  of  Arkansas  or  any  other 
states,  and  doing  business  in  the  Indian  Ter- 
ritory as  foreign  corporations  by  virtue  of 
said  act.  As  held  In  Brewer  et  al.  t.  Rust 
et  al.,  supra,  the  8  per  cent  rate  prescribed 
by  that  act  would  not  control  as  to  a  bank  or 
other  corporation  organized  as  a  domestic 
corporation  in  the  Indian  Territory  under 
the  laws  extended  thereto  by  said  act  of 
February  18, 1001.  The  case  of  Brewer  et  al. 
T.  Bust  et  al.,  supra,  was  also  followed  and 
approved  by  the  same  majority  of  this  court 
In  the  case  of  Taylor  v.  Merrell,  97  Pac.  671, 
and  the  rule  announced  In  said  cases  stlU 
seems  to  be  adhered  to  by  the  same  members 
of  this  court 

The  plalntUf  In  error,  a  banking  corpora- 
tion organized  under  the  laws  of  the  Indian 
Territory — In  other  words,  organized  as  a  do- 
mestic corporation  In  the  Indian  Territory 
under  certain  laws  of  Arkansas  extended  in 
force  in  the  Indian  Territory  by  said  act  of 
February  18. 1901 — under  the  rule  laid  down 
in  said  cases,  would  not  come  within  the 
class  to  which  the  restriction  as  to  the  8 
per  cent  applied.  It  then  follows,  at  all 
events,  that  section  47S2  applies  to  contract 
now  under  consideration,  and.  It  appearing 
that  a  rate  of  Interest  greater  than  10  per 
cent,  per  annum  waa  contracted  for  therein, 
such  contract  was  void  as  to  both  principal 
and  Interest. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

KANE,  C.  J.,  and  TURNER  and  DUNN, 
33n  concur.  HATES,  J.,  dlasenta 


GB  Okl.  D 

COMBS  et  aL  T.  MILLBB. 

(Sopieme  Court  of  Oklahoma.   Nov.  9,  1009.) 

Oosra  (t  2S8*>— Bbxefb  or  Affeaz» 

The  expense  Incurred  by  a  snecessfnl  liti- 
gant In  the  Supreme  Court  for  prloting  briefs 
required  by  the  rules  is  not,  in  the  abeeoce  of 
a  statute,  or  a  .rule  upon  the  subject  a  proper 

•For  oUmt 


item  «C  costs  to  be  taxed  i^nst  the  loahig 
party. 

[Ed.  Note.— For  other  cases,  see  Cost&  Cent 
Dig.  gS  978-982;  Dec  Dig.  |  25&*] 

(Syllabus  by  the  Court.) 

Motion  to  retax  costs.  Denied. 
For  formor  oKdnlon,  see  lOS  Pac  BOO. 

DUNN,  J.  The  questltm  here  presented 
arises  on  a  motion  filed  for  Che  purpose  of 
securing  an  order  taxing,  as  costs  In  favor  of 
plaintiffs  in  error  and  against  the  defendant 
In  error,  the  expense  Incurred  in  the  prepara- 
tion of  brlefa  Counsel  for  movant  proceeds 
on  the  theory  that  Inasmuch  as  the  rules  of 
court  require  briefs  to  be  printed,  the  ex- 
pense Incurred  la  a  proper  and  ^gltlmate 
Item  of  costs.  Our  statute  on  this  subject  Is 
contained  In  section  606,  art  22,  c.  66  (section 
4754),  Wilson's  Rev.  &  Ann.  St  1908,  which 
provides  that:  "When  a  Judgment  or  Anal 
order  Is  reversed,  the  plalntUf  In  error  shall 
recover  his  costs,  Including  the  costs  of  the 
transcript  of  the  proceeding,  or  case-made, 
filed  with  the  petition  In  error;  and  when 
reversed  in  part  and  affirmed  In  part,  costs 
shall  be  equally  divided  between  the  partlee." 
The  foregoing  statute  Is  the  only  rule  there 
Is  upon  the  subject  The  expense  of  printing 
briefs  has  never  at  any  time  within  this  Ju- 
risdiction been  held  to  be  a  proper  Item  of 
costs.  Our  statute  nowhere  enumerates  It  as 
such,  and  no  rule  of  this  court  has  ever  made 
this  expense  a  proper  charge  against  an  un- 
successful litigant  If  It  ever  should  be 
made,  and  held  to  be  a  proper  charge,  In  our 
Judgment  It  should  arise  upon  a  statute  or 
rule  (conceding  that  this  court  would  have 
the  power  to  make  such  rule),  and  not  upon 
a  declaration  In  the  first  Instance,  as  we  are 
here  requested  to  make. 

Under  these  drcumstances.  the  motion  la 
denied. 

KANE,  C.  J.,  and  TUBNEB^  WUXXAMBi 
and  HAYES,  JJ.,  concur. 

(26  Okl.  my 
ST.  LOUIS  &  S.  F.  B.  CO.  T.  CAKBl 
(Supreme  Court  of  Oklahoma.    Nov.  10,  1009.) 
Plbadino  (H  177,  345*>— Bjeplt— ADJOsaioicc 

-nJUDOHSNT  Oir  PUADINOS. 

Where  an  action  Is  brought  against  a  raU- 
road  company  to  recover  damages  for  deteilora-- 
tion  in  the  value  of  a  sblpmeDt  of  live  stodc, 
alleged  to  be  caused  by  the  carrier  nwligeotly 
delaying  and  failing  to  forward  said  Bolpment 
with  reasonable  dispatch,  and  where  the  peti- 
tion alleges  that  said  live  stock  were  sblimed 
under  a  special  contract  with  the  carrier,  but 
that  the  plaintiff  conld  sot  set  out  a  copy  there- 
of in  his  petition  for  Uie  reason  that  the  same 
was  In  writing  and  In  the  possession  of  eald 
carrier,  and  where  the  contract  tbos  refened  to 
is  set  up  in  the  answer  of  the  defendant  and  a 
copy  thereof  is  attached  to  said  answer  as  an 
exhibit,  and  where  such  contract  contains  a  pro- 
vision "that,  as  a  condition  precedent  to  a  re- 
covery for  any  damage  or  delay,  loss  or  injury 
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to  lire  stock  covered  by  this  contract,  the  sec- 
ond party  will  give  notice  in  writing  of  the 
claim  therefor  to  some  general  officer,  or  the 
nearest  etation  agent  of  the  firat  party,  or  to 
the  agmt  at  deatinatlon,  or  some  general  oflBcer 
of  tlie  deliTering  line,  beftwe  anch  stock  la  re- 
moved from  the  point  of  shipinest  or  from  the 
place  of  destination,  and  before  such  stock  is 
mingled  with  other  stock,  snch  written  notifica- 
tiOD  to  be  serred  within  one  du  after  the  de- 
Uveiy  of  aadi  ttocA  at  deatinatlon,  to  the  end 
that  Bach  claim  shall  be  folly  and  nilrly  Investi- 
gated, and  that  a  failure  to  comply  with  the 
proviflions  of  this  clause  shall  be  a  bar  to  the 
recovery  of  any  and  all  such  claims,"  and 
where  ft  is  alle^d  in  said  answer  that  this  pro- 
Tision  of  the  contract  has  not  been  compiled 
with,  and  where  the  plaintiff  flies  a  reply  set- 
ting up  only  a  general  dental,  such  written  con- 
tract Is  thereby  admitted;  and  where  neither 
the  petition  nor  the  reply  contains  an  allega- 
tion of  compliance  with  the  conditions  of  the 
contract,  and  the  oaid  pleadings  on  the  part  of 
tiie  plaintiff  contain  no  allegation  of  waiver  of 
such  contract,  and  no  facts  are  alleged  therein 
tending  to  show  an  actual  or  substantial  com- 

Sliance  with  the  said  contract,  and  do  ezcose 
I  offered  or  set  up  in  the  pleadings  for  tiie  non- 
compliance, said  pleadings  do  not  state  a  cause 
of  action  in  favor  of  the  plaintiff,  and  a  motion 
for  judgment  for  the  defendant  <m  the  pleadings 
should  he  sustained,  in  the  absence  of  any  re- 
quest for  leave  to  amend  by  the  plaintiff. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Cent  Dig.  I  355;  Dec.  Dig.  IS  177,  845.*! 

(Syllahu  br  the  Goortj 

Error  from  District  Ck>nrt,  Grant  Coiintr; 
Wm.  M.  Bowles,  Judge. 

Action  "by  Joseph  Cake  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Jtidgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Fljnn  &  Amw  and  B.  A.  Klebucbmtdt, 
tor  plalntUt  In  error.  F.  G.  WaUlnK  for  de- 
faidflnt  In  errw. 


EANE,  C.  J.  This  was  an  action  commenc- 
ed by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  below, 
to  recover  damages  to  live  stock  shipped  by 
the  plalntlfr  over  the  defendant's  railway, 
from  Salt  Fork,  Okl.  T.,  to  Kansas  City,  Mo. 
The  petition  alleges,  In  substance:  That  on 
the  29th  day  of  October.  1005,  the  plaintiff 
delivered  to  said  defendant,  at  Salt  Fork, 
for  transportation  from  said  station  of  Salt 
Fork  to  Kansas  City,  Mo.,  two  car  loads  of 
cattle,  consisting  of  58  head;  that  said  de- 
fendant then  and  there  received  for  trans- 
portation said  stock;  that  said  stock  at 
said  time  were  In  good  marketable  condi- 
tion; that  at  an  Intermediate  point  between 
said  stations,  to  vrtt,  at  Latham,  Kan.,  said 
d^ndant  company's  agents,  servants,  and 
emplojA  then  and  there  having  fall  and 
complete  possession  of  said  stock,  and  after 
notifying  plaintiff  that  they  had  said  posses- 
sion and  iwomlslng  to  feed  and  care  for 
said  stock  properly,  unloaded  same  from 
the  cars  of  the  defendant  company  and 
placed  sold  stock  In  pens  without  cover  or 


protection  during  a  bard  rain,  and  kept 
said  stock  In  said  pens  without  suitable 
care  and  protection  and  -without  food  and 
water  for  a  period  of  40  hours;  that  the 
snow  and  mud  In  said  pens  where  said  cat- 
tle were  so  held  by  said  defendant  company 
during  said  period  of  time  was  of  the  depth 
of  two  feet;  that  the  company,  in  gross 
violation  of  Its  obligation  as  a  common  car- 
rier and  of  the  express  promise  of  the  de^ 
fendant's  servants,  as  aforesaid,  and  of  Its 
contract  with  the  plaintiff  to  transport  said 
cattle  with  all  reasonable  dispatch,  and  to 
properly  care  for  and  protect  said  stock  on 
said  route  during  the  course  of  said  trans- 
portation, negligently  delayed  and  failed  to 
forward  said  shipment  with  reasonable  dis- 
patch ;  that  said  stock  when  finally  deliv- 
ered to  the  consignee  at  Kansas  City,  Mo., 
were  In  .an  unfit  and  unmarketable  condi- 
tion, and  by  reason  thereof  said  plaintiff 
was  compelled  to  place  said  stock  on  the 
market  In  an  unfit  and  unmarketable  condi- 
tion; that  aald  stock  bad  shrunk  in  weight, 
and  did  not  bring  on  the  market  the  price 
they  would  bave  brought  had  they  been  de- 
livered in  good  condition;  and  that  by  rea- 
son of  this  diminution  In  value  the  plain- 
tiff was  damaged  in  the  sum  of  $500.  Plain- 
tiff further  alleged  that  said  stock  were 
shipped  under  a  special  contract  with  the 
defendant,  but  that  he  could  not  set  out  a 
copy  thereof  In  his  petition  for  the  reason 
that  the  same  was  in  writing  and  In  the 
possession  of  the  defendant. 

The  answer  of  the  defendant  consisted 
of  a  denial  of  each  and  every  allegation  In 
the  plaintiffs  petition  except  sucb  as  were 
in  said  answer  admitted.  It  was  admitted: 
That  on  the  29th  day  of  October,  1905,  It 
entered  into  a  contract  with  plaintiff  where- 
by It  agreed  to  transport  two  cars  said  to 
contain  68  head  of  cattle  from  Salt  Fork, 
Okl.,  to  Kansas  City,  Mo.;  that  said  con- 
tract was  In  writing  and  in  the  possession 
of  the  defendant;  and  that  a  full,  true,  and 
correct  copy  thereof  was  attached  to  the  an- 
swer, marked  "Exhibit  A,"  and  made  a  part 
thereof.  It  was  further  alleged.  In  substance: 
That  said  contract  was  made  in  consideration 
of  a  reduced  freight  rate  which  was  less  than 
the  rate  charged  for  shipments  transported  at 
carrier's  risk;  that  by  the  terms  of  said 
contract,  and  the  conditions  therein  named 
in  the  seventh  paragraph  thereof,  said  plain- 
tiff agreed  to  and  did  release  said  defendant 
from  any  and  all  liabilities  on  account  oC 
delay  In  shipping  said  live  stock;  that  by 
the  terms  of  said  contract,  and  in  the  elev- 
enth paragraph  thereof,  It  was  agreed  by 
and  between  the  parties  that  as  a  condition 
precedent  to  a  recovery  for  any  damages 
for  delay,  loss,  or  Injury  to  said  live  stock, 
the  said  plaintiff  would  give  notice  in  writ- 
ing of  the  claim  therefor  to  some  general 
officer  or  the  nearest  station  agent  of  the 
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dlrlBlon  before  such  live  stock  should  be 
removed  from  the  place  of  destination  and 
before  such  live  stock  should  be  mingled 
with  other  stock;  that  It  was  further  pro- 
.  Tided  b7  said  elerenth  paragraph  of  said 
contract  that  such  written  notice  should  be 
served,  as  stated,  within  one  day  after  the 
delivery  of  said  live  stock  at  destination; 
and  defendant  farther  alleges  that  no  such 
-written  notice  was  given  to  defradant,  or 
to  any  general  officer  or  station  agent  of 
defendant,  or  to  Its  agent  at  destination, 
within  one  day  after  said  live  stock  were 
d^vered,  and  that  no  sach  written  notice 
was  given,  and  no  such  claim  for  damages 
was  made  before  said  live  stock  had  been 
removed  from  said  cars  and  mingled  with 
other  stock  and  sold.  The  answer  of  the 
plaintiff  was  a  general  denlaL 

On  the  21st  day  at  February,  1908,  the 
defendant  filed  a  motion  for  Judgment  on 
the  above  pleadings,  for  the  reason  that  the 
pleadings  showed  on  their  face  that  Judg- 
ment should  be  rendered  for  the  defend- 
ant, which  motion  was  overruled  by  the 
court  and  exceptions  saved.  Thereupon  the 
cause  was  called  for  trial,  and  after  the 
Jury  were  Impaneled,  end  statements  made 
by  the  respective  parties,  the  defendant  oh- 
jected  to  the  Introduction  of  any  testimony, 
for  the  reason  that  the  petition  did  not  state 
facts  sufflcient  to  constitute  a  cause  of  ac- 
tion against  the  defendant,  and  for  the  fur- 
ther reason  that  the  pleadings  In  the  case 
entitled  the  defendant  to  Judgment,  which 
objection  was  by  the  court  overruled,  and 
the  defendant  excepted.  Whereupon  the 
cause  proceeded  to  trial  before  the  court 
and  a  Jury  and  resulted  in  a  verdict  and 
Judgment  against  the  defendant  company, 
to  reverse  which  this  proceeding  In  error 
vras  commenced  In  this  court. 

The  eleventh  paragraph  of  the  special 
contract  attached  to  defendant's  answer 
reads  as  follows:  "That,  as  a  condition 
precedent  to  a  recovery  for  any  damages  for 
delay,  loss  or  Injury  to  live  stock  covered 
by  this  contract,  the  second  party  will  give 
notice  In  writing  of  the  claim  therefor  to 
some  general  officer  or  the  nearest  station 
agmt  of  the  first  party,  or  to  the  agent  at 
destination,  or  some  general  officer  of  the 
delivering  line,  before  such  stock  is  remov- 
ed from  the  point  of  shipment  or  from  the 
place  of  destination,  and  before  such  stock 
is  mingled  with  other  stock,  such  written 
notification  to  be  served  within  one  day 
after  the  delivery  of  such  stock  at  destina- 
tion, to  the  end  that  such  claim  shall  be  fully 
and  fairly  investigated;  and  that  a  failure  to 
folly  comply  with  the  provisions  of  this 
clause  shall  be  a  bar  to  the  recovery  of  any 
and  all  such  claims. 

It  is  contended  by  counsel  for  defendant: 
That  the  reply  of  the  plaintiff,  being  an  nn- 
verifled  general  denial,  admitted  the  execu- 
tion of  tba  contract  set  up  In  the  answer; 


that,  as  paragraph  11  constitutes  a  condition 
precedent  to  his  maintaining  his  cause  of  ac- 
tion, he  should  have  specifically  alleged  com- 
pliance therewith,  or  should  have  affirmative- 
ly alleged  any  facts  relied  upon  excusing  snch 
compliance.  To  support  their  contention, 
counsel  relies  upon  the  case  of  St  L.  &  S.  F. 
R.  R.  Oo.  v.  Phillips.  17  Okl.  264,  87  Pac 
470.  The  Phillips  Case  was  an  action 
against  a  common  carrier  for  the  recovery 
of  damages  for  killing  one  horse  and  In- 
juring three  others  while  being  transported 
by  the  carrier  from  Oklahoma  City,  Okl., 
to  Hoxle,  Ark.  In  addition  to  the  general 
allegations,  a  copy  of  the  bill  of  lading  was 
attached  to  the  petition;  one  of  the  provi- 
sions thereof  being  as  follows:  '*Mo  carrier 
shall  be  responslMe  for  loss  or  damage  of 
any  of  the  freight  shipped,  unless  it  Is  prov- 
ed to  have  occurred  during  the  time  of  its 
trsnsit  over  the  particular  carrier's  line, 
and  of  this,  notice  must  be  given  within 
thirty  hours  after  the  arrival  of  the  same 
at  destination."  The  answer,  besides  con- 
taining a  general  denial,  set  up  by  way  of 
further  defense  the  execution  of  a  live  stock 
contract  with  Phillips  covering  said  ship- 
ment, a  copy  of  which  was  attached  to  the 
answer,  marked  "Bxhlblt  A,"  and  made  a 
part  thereof,  and  It  was  further  alleged  that 
by  the  terms  of  said  contract  "It  Is  among 
other  things,  specifically  provided  that,  as 
a  condition  precedent  to  a  recovery  for  any 
damages  for  delay,  loss  or  injury,  the  ship- 
per must  give  notice  in  wrltlnff  to  the  near- 
est agent  of  the  company  within  one  day 
after  the  delivery  of  such  stock  at  destlna^ 
tlon,  and  Itefore  the  removal  of  the  same 
from  snch  destination;  and  defmdant  spe- 
dflcally  Bvers  that  snch  notice  in  writing 
was  not  glren  as  reanlred,  and  plaintiff  did 
not  attempt  to  give  such  notice  or  make 
claim  to  any  agent  or  officer  of  the  com- 
pany before  said  stock  were  removed  from 
destination  or  mingled  with  other  utoA, 
and  defendant  had  no  notice  ctf  the  all^^ 
damage,  or  opportunity  to  Investlsate  the 
same  before  said  stock  were  so  mingled 
and  removed,  and  that  therefore  plaintiff 
is  not  entitled  to  recover  under  ancb  eon- 
tract  for  the  injury,  if  any,  sustained." 

The  provision  of  the  contract  referred  to 
was  also  paragraph  11,  and  reads  identically 
the  same  as  paragraph  11  of  the  contract 
Involved  In  the  case  at  bar.  The  reply  cC 
plalntltt  was  a  general  denial.  When  the 
case  was  called  for  trial,  the  defendant 
filed  a  motion  for  Judgment  on  the  plead- 
ings, which  was  overruled  by  the  court,  and 
the  cause  proceeded  to  trial  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff. 
Mr.  Justice  Irwin,  who  delivered  the  opin- 
ion of  the  court,  after  citing  sectlcm  481% 
Wilson's  Rev.  &  Ann.  St  1903,  which  pro- 
vides that:  "In  all  actions,  all^atlons  oC 
the  execution  of  written  instruments  and 
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indorsementa  thereon,  of  the  existence  of 
a  corporation  or  partnership,  or  of  any  ap- 
pointment or  authority,  or  the  correctness 
of  any  account  duly  rerlfled  by  the  affidavit 
of  the  party,  his  ttgeoX  or  attorney,  Bball 
be  taken  as  true  unless  the  denial  of  the 
same  be  veriSed  by.  the  affidavit  of  the  par- 
ty, his  agent  or  attorney" — says:  "There- 
fore, the  execution  of  the  contract  being 
admitted,  and  the  bill  of  lading  referring 
thereto  and  containing  practically  the  same 
proTlBlon  In  regard  to  notice  as  a  condition 
precedent  to  any  claim  for  damage  accru- 
ing to  the  shipper,  the  compliance  with  said 
ccmdltloD  precedent,  and  •vitSx  the  terms  of 
said  contract,  could  not  be  predicated  or 
gathered  from  a  general  denial.  It  would 
certainly  seem  to  be  the  duty  of  the  defend- 
ant In  error,  upon  admitting  the  execution 
of  the  contract,  to  eltlier  spedolly  allege 
compilance  with  the  terms  thereof,  or  to 
specially  plead  some  of  the  facta,  if  any 
such  there  were,  which  might  tend  to  show 
a  Bubstantlal  compliance  with  the  terms  of 
said  contract,  and  which  might  tend  to  re- 
lieve blm  from  compliance  therewith,  or 
be  should  In  some  form  have  all^^  a 
waiver  of  the  terms  ot  said  ctmtract  on  the 
part  of  the  defendant.  Neither  of  these 
things  were  done  the  defendant  tn  error. 
Now,  it  la  a  well-recognized  principle  of 
pleading  that,  where  a  party  relies  tor  his 
cause  of  action  upon  a  breach  of  a  written 
contract,  the  burden  is  upon  him  to  allege 
and  prove  every  material  element  neces- 
sary to  his  recovery  th^wnder.  In  other 
words,  l>efwe  he  can  complain  of  a  breach 
of  contract  on  the  part  of  the  otho*  party, 
he  must  show  that  be  has  actually  <a  sub- 
stantially complied  with  the  terms  of  the 
contract  himself,  or  has  been  released  there- 
from by  the  other  party."  After  discussing 
the  reasonableness  of  such  a  provision  in 
a  contract  and  concluding  that  it  was  rea- 
s<mable.  Justice  Irwin  continues:  "For  the 
reasons  herein  expressed,  this  case  Is  revers- 
ed and  remanded  to  the  probate  court  of 
Oklahoma  county,  with  directions  to  that 
court  to  sustain  the  motion  of  the  defend- 
ant for  a  Judgment  on  the  plendiugs,  at  the 
costs  of  the  defendant  Id  error." 

The  foregoing  case  seems  to  l>e  in  point 
and  decisive  of  the  first  error  assigned  by 
the  plaintiff  in  error,  and  as  the  defendant 
In  error  did  not.  see  fit  to  file  a  brief  point- 
ing out  to  the  court  any  difference  between 
this  case  and  the  Phillips  Case,  or  calling 
in  question  Its  souudness,  we  are  disposed 
to  follow  the  Phillips  Case,  at  least  so  far 
as  this  case  Is  concerned. 

It  Is  therefore  ordered  that  this  cause 
be  reversed  and  remanded  to  the  district 
court  of  Orant  county,  with  directions  to 
proceed  In  accordance  with  this  opinion. 
All  the  Justices  concur. 


825 

(B  OU.  70 

In  xe  OPINION  OF  THE  JUDQUS. 
(Supreme  Court  of  Oklahoma.    Nov.  8.  180ft) 

CouBTs  (I  481*)— Sun  APFXiiUne  Ooubis— 

Jdbibdiction. 

Upon  the  creation  of  the  Criminal  Court 
of  Appeals,  all  criminal  jurisdictloD  therett^ 
fore  vested  in  this  court  ceased  and  vested  in 
tliat  court,  ttKether  with  the  authority  to  ex- 
press an  opinioo  on  matters  referred  pursuant 
to  Wilson's  Rev.  ft  Ann.  St  OkL  1908,  U  568S, 
S588,  should  said  seettoni  by  that  court  be 
held  constitutional. 

[Ed.  Note.— For  Other  coses,  see  Courts,  Dee. 
Dig.  i  431.»1 

(Syllabus  by  the  Court) 

On  application  by  the  Governor  tor  an 
opinion  of  the  court  relating  to  the  subject 
herein  discussed,  the  Supreme  Court  Iianded 
dowa  tbB  foltowing,  by  TURNER,  J.: 

To  Hon.  O.  N.  Haskell,  Governor  Uie 
State  of  Oklahoma: 

Responding  to  your  official  communication 
of  the  2d  inst,  addressed  to  the  Chief  Jus- 
tice of  this  court,  accompanied  by  the  rec- 
ord in  the  case  of  State  of  Oklahoma  v.  Hen- 
ry T.  Armstrong,  convicted  of  murder  In  the 
district  court  of  Noble  county  March  26, 
1808,  and  sentenced  March  28,  1808,  to 
hang  on  May  21.  1808,  but  subsequently  su- 
perseded, requesting  that  we  furnish  you  au 
opinion  thereon  pursuant  to  Wilson's  Rev. 
&  Ann.  St  Okl.  1803,  I  6588,  we  have  to  say 
that,  after  having  glv^  said  request  that, 
consideration  which  It  is  entitled  to  receive, 
emanating,  as  it  does,  from  so  high  a  source, 
we  feel  that  we  should  refrain  from  acced- 
ing to  it.  Independ^t  of  any  opinion  here- 
tofore ^pressed  us  which  might  be  con- 
sidered as  a  precedent,  and  viewing  the 
matter  anew,  we  deem  It  proper  at  this  time 
to  state  briefly  our  reasons  for  so  refraining. 

The  powers  of  the  state  government  are. 
under  the  Constitution,  divided  Into  three 
distinct  departments — legislative,  uecutlve, 
and  Judiclnl — and  the  duties  of  each  depart- 
ment are  distinctly  defined.  These  depart- 
ments are  independent  of  each  other  and 
sovereign  within  their  respective  spheres. 
Neither  can  exercise  the  powers  properly  be- 
longing to  the  other,  and  "It  is  the  duty  of 
each  to  abstain  from  and  oppose  encroach- 
ments on  another."  It  Is  also  true,  as  stat- 
ed by  Chief  Justice  Jay,  In  Haybum's  Case, 
2  Dall.  (Pa.)  408,  1  L.  Ed.  436:  "That  nei- 
ther the  legislative  nor  the  executive  bran<^ 
es  can  constitutionally  assign  to  the  Judi- 
cial any  duties  but  such  as  are  properly  Ju- 
dicial and  to  be  performed  in  Judicial  man- 
ner." The  statute,  supra,  -  purports  to  im- 
pose on  this  court  a  duty  which.  If  discharg- 
ed, would  amount  neither  to  a  Judicial  act, 
nor  one  to  be  performed  in  a  Judicial  man- 
ner, but  one  which,  In  effect,  would  make 
the  Judges  of  this  court,  or  some  one  of 
them,  advisers  of  the  Governor.  Sudi  Is 
manifestly  inconsistent  with  judicial  duties 
and  repugnant  to  the  Constitution,  and  for 
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that  reason  we  retrain  from  acting  pursuant 

thereto. 

Whether,  under  the  territorial  organiza- 
tion. Bald  statute  would  have  been  auatalned, 
we  need  not  consider,  but  think  It  Bofflclent 
to  Bay  that  only  Bucb  territorial  laws  as  are 
not  repugnant  to  the  Constitution  are  ex- 
tended to  and  remain  In  force  In  the  state 
by  the  schedule  to  that  instrument  The 
jurisdiction  of  this  court  Is  defined  by  sec- 
tion 2,  art  7,  of  the  Constitution.  When 
the  Criminal  Court  of  Appeals  was  created 
(chapter  28,  p.  291,  Sess.  Laws  Okl.  1907-OS), 
Byers  t.  Territory  of  Oklahoma  (recently 
handed  down,  and  not  yet  officially  reported) 
100  Pac.  261,  its  criminal  Jurisdiction  ceased. 
Tour  request  pertains  to  a  criminal  action. 

If  this  court,  or  the  members  thereof,  had 
theretofore  any  authority  to  express  an  opin- 
ion on  tbe  matter  referred,  the  same,  on 
the  creation  of  the  Criminal  Court  of  Ap- 
peals, Tested  in  that  court  and  no  longer  ex- 
ists with  this  court.  But  there  is  grave 
doubt  as  to  whether  or  not  the  act  under 
which  yon  propound  to  make  your  request 
to  this  coiurt  is  not  In  conflict  with  the  Con- 
stitution. See:  In  re  Application  of  the 
Senate,  10  Minn.  78  (Gil.  56);  Rice  v.  Aus- 
tin, 19  Mtnn.  103  (Gil.  74),  18  Am.  Rep. 
330;  6  Am.  &  E:ng.  Elnc.  of  Law^  1067,  and 
cases  dted;  8  Cyc.  847,  and  cases  cited.  All 
tbe  Justices  concur. 


(ZS  Okl.  SE2) 

KAUFMAN  T.  BOISUIEB  st  al. 
(Snprane  Court  of  Oklahoma.   Nor.  11,  1900.) 

1.  Fleadiho  (§fi  294,  801*)— Vbbifioation  bt 

Administbatob— Information  and  Belikp. 
Section  4313  (chapter  66,  art  8,  8  115), 
Wilson's  Rev.  &  Ann.  St  1903.  provides  that 
the  verification  rMuired  by  section  4812,  to 
the  effect  that  In  all  actions,  allegations  to  the 
execution  of  written  inBtnimentB,  and  isdorse- 
mentg  thereon,  duly  verified  by  the  affidavit  of 
the  party,  his  agent  or  attorney,  shall  be  taken 
as  true,  uDless  the  denial  of  same  be  verified 
In  like  manner,  ehali  not  be  required  as  to  the 
answer  of  guardian  defending  for  an  Infant  or 
person  of  unsonnd  mind. 

(a}  A  verificatloa  of  an  answer  by  an  ad- 
ministrator that  be  believes  the  facta  stated  to 
be  true  is  sufficient  (section  4316,  Wilson's 
Rev.  &  Ann.  St.  1903),  and  is  not  reqnired  to 
be  made  nnder  the  terms  of  section  431S  (chap- 
ter 66.  art  8,  {  120),  Wilson's  Rev.  &  Ann. 
St  1903. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Gent  Dis^  fS  81&  886,  892-897,  904-806;  Dec. 
Dig.  SI  294,  301.*]^ 

2.  Plkadikg  (S  400*)— Ihcowsistent  Defen- 
ses—Objection— Waiveb. 

Though  Inconsistent  defenses  be  set  up  in 
an  answer,  if  the  plaintiff  without  objection  re- 
plies and  joins '  issue  thereon  and  proceeds  to 
trial,  and  after  judgmoit  in  motion  for  new 
trial,  assigns  tbe  same  as  error,  the  alleged 
error  Is  waived. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1881 ;  Dec.  Dig.  {  409.*] 


3.  Appeal  and  Bbbob  (|  889*V-REvniw— 

PLEADINa&~AlIENDlCBMT— PBESUVFTIONe. 

When  the  allegations  <tf  the  answei  ate 
mere  conclusions,  and  not  sufficient  to  raise  an 
issue  of  fact  no  objection,  however,  having  been 
taken  thereto  by  any  pleading,  and  issue  there- 
on having  been  Jolnea  and  evidence  introduced 
pro  and  con,  without  objection  on  that  ground, 
the  pleadings  will  be  treated  in  this  court  as 
having  been  amended  to  conform  to  the  proof. 

[Ed.  Note. — For  other  esses,  see  Appeal  and  Ep- 
ror,  Cent  Dig.  {3  3621,  3622;  Dec  Dig.  S8S0.*] 

4.  Appeal  and  Ebbob  ({  104*)— Pleading— 
Defects  —  Exceptions  to  Instbuotions  — 
Scope. 

The  plaintiff  in  error  having  waived  its 
right  to  object  on  account  of  a  misjoinder  in 
defenses  pleaded  by  joining  issue  thereon,  and 
failing  to  object  to  the  introduction  of  evi- 
dence on  such  issues  on  such  ground,  cannot 
avail  himself  of  such  alleged  error  by  excepting 
to  the  iostmctlons  of  tbe  court  covering  such 
issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  194.*] 

6.  Appeal  and  Errob  ({  1064*)— Rxvikw— 

I  NCTBUCTIONB — PBMDDICE. 

Where  it  appears  that  an  inc<anplete  In- 
struction neither  misled  the  jnry  nor  prejudiced 
the  rights  of  the  complaining  party,  It  Is  in- 
sufficient cause  for  reversal. 

[Ed.  Note.^For  other  easea,  see  ApottH  and 
Error,  Dee.  Dl^.  1 1064.*] 

6.  Appeal  and  Ebkob  (|  230*)— ItaoMBiiT  or 
Objection  and  Exception— Misoonduot  or 

COUHBBL. 

The  raising  the  question  of  the  misconduct 
of  counsel  on  account  of  his  argument  to  the 
jury  for  the  first  time  In  the  motion  for  new 
trial,  neither  objection  having  been  made  or  ec* 
ceptions  saved  at  the  time,  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Aimaal  and 
Error.  Dec.  Dig.  9  230.*] 

7.  Appeal  and  Ebbob  (I  1002*)— Evidence- 
Review. 

Where  the  evidence  is  conflicting  and  reft* 
sonably  tends  to  support  the  verdict  it  will 

not  be  disturbed  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent  Dig.  SS  3935-3037;   Dec.  Dig.  | 

(Syllabus  by  the  Court) 

Error  from  District  Oonrt,  Oklataoma 
County :  G.  W.  Clark,  Jndgft 

Action  by  W.  N.  Kaufman  against  Law- 
rence Bolsmier,  as  administrator,  and  otb- 
ers.  Judgment  for  defaidonts,  and  idaln- 
tiff  brings  error.  Affirmed. 

Thorp  &  Thorp,  for  plaintiff  In  error. 
Harris  &  Wilson,  for  dtf«idants  in  error. 

WILLIAMS,  J.  It  IB  not  essential  for  the 
disposition  of  this  case  to  determine  wheth- 
er or  not  the  affidavit  was  defective,  for  sec- 
tion 4318  (chapter  66.  art  8,  §  115),  Wilson's 
Rev.  &  Ann.  St  1903,  provides  that  tbe 
verification  required  by  section  4312  shall 
not  apply  to  a  guardian  defending  for  an 
infant  or  person  of  unsound  mind.  In  this 
instance  the  answer  was  filed  jointly  by  the 
administrator  and  the  guardian,  denying  the 
execution  of  the  Instrument  The  answer 
on  the  part  of  tbe  guardian,  though  unsup- 
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ported  by  an  affldaTit,  properly  ralBea  the 
iBsne  of  non  est  factmn.  Tbe  aOmlnlBtra- 
tor,  howerer,  Is  a  real  party  to  the  action 
(section  1692  [chapter  22,  art.  9,  8  21S],  Wll- 
son's  Rev.  &  Ann.  St.  1903),  and  verifies  the 
pleadings  as  snch  party,  and  not  as  agent 
ot  the  Intestate.  Lawrence  t.  Schaefer,  19 
Misc.  Bep.  239,  42  N.  T.  Supp.  992;  Wil- 
son T.  Me-ne-chas,  40  Kan.  648,  20  Pac  46& 
A  verification  of  belief  an  administrator  la 
sufficient.  Section  4315  (chapter  66,  art  S,  i 
117),  Wilson's  Rev.  &  Ann.  SL  1903.  It  wonld 
seem,  bowerer,  that  when  the  plaintiff  in  er- 
ror (plaintiff  below)  joined  Issne  6n  the  joint 
answer  of  tbe  administrator  and  guardian  by 
flllng  a  reply  and  treated  the  Issue  of  non  est 
tectum  as  properly  raised,  Introducing  evi- 
dence tending  to  show  the  ezecntlon  of  the 
Instrument,  and  then  offering  It  In  evldoice, 
that  that  waived  any  defect  In  the  affidavit 
or  verification.  Hoopes  v.  Buford  ft  Oeoi^ 
Implement  Co.,  4S  Can.  648,  26  Pac.  84; 
Warner  v.  Warner,  11  Kan.  121;  Johnson 
V.  Douglass  Co.,  8  OkL  694,  68  Pac.  743. 

2.  The  all^atlons  of  defendants'  answer 
do  not  seem  to  be  Inconsistent  But  see 
Covington  r.  Fisher,  07  Pac.  615,  and  dowers 
et  aL  V.  Snowden  et  al.,  21  Ofcl.  476,  96  Pac. 
696.  The  pleas  of  non  est  factum,  failure  of 
consideration,  fraud,  and  Incapacity  of  the  In- 
testate -to  contract,  are  therein  pleaded  as  a 
defense.  However,  a  reply  was  filed  by  the 
plaintiff  In  error  CilalntlfT  below)  and  Issue 
Joined  thereon  without  any  objection,  and,  If 
snch  pleas  were  Incompatible,  the  error  was 
waived. 

3.  That  tiie  allegations  as  to  fraud,  being 
legal  conclusions,  are  not  sufficient  unless 
supported  by  some  spedflc  averment  as  to 
fact  la  a  general  rule.  No  objection  having 
been  taken  by  demurrer,  motion  or  proper 
and  timely  objection  to  the  Introduction  of 
evidence  on  such  ground,  but  Issue  having 
been  voluntarily  Joined  thereon,  the  plead- 
ings win  be  treated  as  having  been  amended 
to  conform  to  the  proof.  Triple  Tie  Ben. 
Ass'n  V.  Wood  (Kan.)  98  Pac.  219: 

4.  It  Is  Insisted  that  the  instrnctlons  as 
to  the  execution  of  the  Instrument  were 
erroneous,  as  no  Issue  was  joined  by  proper 
affidavit  raising  such  question;  but  that 
contention  having  been  heretofore  determin- 
ed against  the  plaintiff  In  error,  this  assign* 
ment  also  falls  with  It  and  this  applies 
equally  to  tbe  Instruction  as  to  tbe  Issues 
of  fraud  and  Incapacity  to  contract 

6.  Did  the  court  err  tn  instructing  the  jury 
as  follows :  "You  are  Instructed  that  If  you 
find  and  believe  from  the  evidence  that  any 
one  of  tbe  witnesses  has  testlfled  falsely  as 
to  any  material  fact  then  and  In  that  event 
you  will  be  warranted  In  dlsr^ardlng  tbe 
whole  of  the  testimony  of  such  witness,  ex- 
cept such  as  may  be  corroborated  by  other 
witnesses  who  are  credible,  if  yon  should 
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find  such  to  be  the  case.  The  fiict  that  one 
witness  testlfled  one  way  concerning  a  trans- 
action, and  another  witness  testlfled  direct- 
ly opposite  to  the  same  transactltm.  does  not 
necessarily  mean  that  each  Is  entitled  to  tbe 
same  weight  In  your  Judgment  Xoa  are 
the  ones  to  pass  upon  that  question  and  say 
which  you  wlU  believe,  under  all  the  facts 
and  drcamstances  as  disclosed  here."  Tm  It 
erroneous,  In  that  the  court  failed  to  require 
the  Jury  to  find  that  the  witness  had  vrin- 
fnlly,  or  intoitlonally.  or  with  design  to  ctm- 
ceal  or  mislead,  te^fled  falsely  as  to  some 
material  fact?  Tbe  cases  of  Chllds  v.  State, 
76  Ala.  93,*People  r.  Strong.  80  OkL  161. 
Ivey  V.  State,  28  Oa.  676,  Skipper  v.  State, 
59  6a.  65,  and  Barney  v.  Dudley  et  at,  40 
Kan.  247, 19  Pa&  660^  are  dted  by  the  plain- 
tiff In  error.  The  Kansas  cam  contains  an 
obiter  expression  tending  to  support  sndi 
contention.  And  the  following  cans  hold- 
ing to  the  contrary  are  cited  the  defend- 
ant In  error:  People  v.  Spragne,  68  OaL 
494;  People  v.  Righetti,  66  CaL  184.  4  Pac. 
1063. 1185.  It  Is  not  necessary*  however,  to 
determine  that  qnestltm,  tor,  nndw  the  erU 
dence,  there  seems  to  have  been  n^thw  any 
unintentional  misstatement  nor  the  correc- 
tion of  testimony  nor  refreshing  the  memory 
of  any  witness,  and  this  Instruction  could  not 
have  misled  the  Jury.  When  a  witness 
makes  a  ftelse  statranent,  he  Is  presumed  to 
intentionally  and  willfully  do  so,  and  unless 
there  Is  testimony  raising  tbe  question  as  to 
whether  or  not  the  false  statement  had  been 
intantionally  made,  or  in  good  faith  thou^ 
in  error,  there  could  be  no  well-founded  hy- 
pothesis that  the  inatmctlon  could  be  prej- 
udlclaL 

6.  The  question  as  to  the  misconduct  ot 
the  attorney  for  tbe  defendants  In  error  by 
statements  In  bis  argument  to  the  jury,  nei- 
ther objection  nor  exception  b^g  made  there- 
to at  the  time,  but  raised  for  the  first  time 
tn  tbe  motion  for  new  trial,  Is  not  properly 
saved  tor  review.  1  Thompson  on  Trials,  | 
062;  Ooalgate  Company  et  aL  v.  Bross  (de- 
cided by  this  court  but  not  yet  officially  re- 
ported) 104  Pac  — J 

7.  It  has  been  held  not  only  by  this  conrt 
but  also  by  tbe  Supreme  Court  of  tbe  ter- 
ritory of  Oklahoma,  In  numerous  cases,  that 
It  will  not  disturb  the  verdict  of  a  Jury  upon 
controverted  questions  of  fact  and  It  Is  Im- 
material whether  such  questions  arise  from 
direct  or  circumstantial  evidence.  The  Jury 
bad  the  opportunity  of  seeing  tbe  witnesses 
on  tbe  stand  face  to  face  and  observing  their 
manner,  apparent  fairness,  and  candor,  or 
want  of  It  This  Is  not  avallaUe  to  this 
court  In  a  re-examlnatlon  of  the  evidence, 
and,  where  there  Is  any  reasonable  evidence 
tending  to  support  the  verdict  It  will  not  be 
disturbed  here.   All  tbe  Justicee  concur. 

*  Hehearlns  panding. 
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(Supreme  Court  of  Oklahoma.  Not.  9,  1909.) 
L  Cabrjebs  (5  147*)— Cabbiaqk  of  Fbbioht— 

LUUTAIIOn  OF  LlABIUTT— VAUDITI. 

The  common-Jaw  liability  of  a  carrier  for 
tha  safe  carriage  of  property  may  be  limited 
by  a  special  contract  with  the  shipper  (executed 
in  October,  1901),  where  soch  contract  is  sup- 
ported  by  a  consideration,  is  reasonable,  and 
fairly  entered  into  by  the  shipper,  and  does  not 
attempt  to  cover  losses  caused  by  the  n^igence 
or  misconduct  of  the  carrier. 

[Kd.  Note.— For  other  caaee,  see  Carriers, 
Cent.  Dig.  S  637 ;  Dea  Dig.  S  1^7.*] 

2.  Casbibrs  {I  217*)  —  Cabkiagb  op  Livb 
Stock — Contbibutobt  Neouqbnck— Fail- 
UBi  TO  Rbuain  in  Cab. 

It  is  not  negligence  for  the  shipper  of  live 
stoclE,  who,  under  a  special  contract,  accompan- 
ies same  during  transportation  for  the  purpose 
of  feeding,  watering,  loading,  and  umoading 
and  taking  care  thereof,  not  to  remain  in  the 
car  with  the  live  stock  while  the  train  is  in 
motion  ia  order  to  prevent  or  extinguish  any 
files  that  may  occur  Id  the  car,  when  the  con- 
tract provides  that  the  shipper,  or  his  agent, 
accompanying  the  live  stock  snail  remain  seated 
in  the  caboose  car  attached  to  the  train  while 
the  train  is  in  motion. 

[EkL  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  931;  Dec  Dig.  S  217.*] 

3.  Cabbubs  (S  218*)  —  Cabbiaok  ov  Livk 
Stock— I>DaTATiOH  or  Liabilitt— Valid- 

ITT. 

A  special  contract  executed  between  a  car- 
rier and  a  shipper  in  consideration  of  a  re- 
duced freight  rate,  providing  that,  In  case  of 
total  loss  of  any  of  the  live  stock  covered  hv  the 
contract,  the  liability  of  the  carrier  shall  not 
exceed  a  maximum  valuation  of  the  Uve  stock 
stipulated  in  the  contract,  is  not  a  contract 
attempting  to  exempt  the  carrier  from  liabili^ 
arising  from  Its  own  negligence;  and,  where 
the  contract  is  reasonable  and  just,  and  has 
been  fairly  entered  into  by  the  shipper,  the  same 
will  be  upheld  by  the  court  as  a  proper  and  law- 
ful manner  of  securing  a  due  proi>ortion  be- 
tween the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  936.  937;  Dec.  Dig.  |  2ia*] 

4.  Cabbiebs  (§  218*)  —  Cabbiaob  of  Live 
Stock— Liuitatidh  or  I:/Xabii.itt— Viola- 
tion OF  Statute. 

Such  a  contract  is  not  In  violation  of  sec- 
tion 706,  Wilson's  Rev.  &  Ann.  St  1903,  for^ 
bidding  a  common  carrier  to  contract  to  ex- 
onerate itself  from  liability  for  gross  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  836,  937 ;  Dec.  Dig.  i  21S.*] 

5.  New  Tbiax.  (8  162*)— Gbotthds— Excessive 
Damages. 

Where  excessive  damages  have  been  al- 
lowed under  an  erroneous  instruction,  if  the 
amount  thereof  can  be  determined  and  segre- 
gated from  the  verdict  a  new  trial  will  not  be 
granted,  unless  the  plaintiff  refuses  to  remit 
the  excessive  part  of  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  324r-329:  Dec  Dig.  8  1G2.*] 

(Syllabas  by  the  Court) 

Error  from  District  Court,  Garfield  Coun- 
ty; M.  C.  Garber,  Judge. 

Action  by  Fritz  Wehrman  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railway  Com- 
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pany.  Judgment  for'plaintlfl,  and  defendant 
brings  error.   Remanded,  witfa  directions. 

This  action  was  commenced  by  defeudant 
In  error,  hereinafter  called  plaintiff,  in  the 
district  court  of  GarSeld  county,  on  April 
20,  1905,  before  the  admlsslou  of  the  state, 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Compsny,  plaintiff  In  error,  defend- 
ant below.  Plaintiff  alleged  in  his  petition 
that,  on  or  about  the  27tb  day  of  October, 
1904,  be  delivered  to  defendant  certain  prop- 
erty, consisting  of  household  goods  and  live 
stock,  to  bo  transported  from  Stover,  Mo., 
to  Laboma,  OkL ;  that  upon  tbat  date  he 
and  defendant  entered  Into  a  contract,  which 
contract  he  pleaded,  attaching  the  same  to, 
and  making  it  a  part  of,  his  petition;  that 
by  said  contract  defendant  agreed  to  trans- 
port from  Stover,  Mo.,  to  Lahoma,  Okl.,  the 
property  delivered  to  it  by  bim;  that  be- 
tween the  towns  of  Stover  and  Windsor,  Mo., 
defendant  car^essly  and  negligently  set  flre 
to  the  car  by  a  spark  from  Its  engine;  and 
that,  by  reason  of  the  smoke  and  beat  re- 
sulting from  the  fire,  all  the  live  stock  in 
the  .car  were  suffocated  and  killed,  to  bla 
damage  In  the  sum  of  $991.  He  charged  that 
defendant  was  n^llgent  In  that  the  car  fur- 
nished to  him  by  It  was  not  a  suitable  car  In 
which  to  transport  his  property;  that  the 
floor  and  lower  parts  of  the  car  furnished 
were  soaked  with  oil  and  were  Inflammable. 
He  furtlier  charged  that  a  door  In  the  end 
of  the  car  was  left  open,  and  that  the  .rail- 
way company  negligently  placed  the  car 
next  to  the  engine,  with  the  end  In  which 
was  the  open  door  facing  the  engine;  that 
the  engine  and  smokestack  were  out  of  re- 
pair, and  that  by  reason  of  all  these  facts 
the  fire  occurred,  and  his  property  was  de- 
stroyed. Defendant's  answer  was  a  general 
denial.  The  evidence  showed  that  the  car 
which  was  furnished  by  the  railway  com- 
pany, and  Into  which  was  loaded  plaintiff's 
property,  consisting  of  household  goods,  four 
horses,  two  mules,  four  cows,  and  some 
chickens,  was  an  ordinary  box  car  In  good 
condition,  and  suitable  for  the  purpose,  ex- 
cept that  It  contained  a  Tery  bad  odor, 
which  neither  man  nor  live  stock  In  the  car 
could  long  endure  without  ventilation;  that 
in  one  end  of  the  car  was  a  door  which, 
while  the  live  stock  was  being  loaded,  was, 
for  the  purpose  of  ventilation,  opened  by 
one  of  plaintiff's  agents.  One  of  the  em- 
ployes of  the  railway  company,  who  discov- 
ered the  door  open,  closed  it,  and  directed 
the  person  assisting  plaintiff  in  loading  not 
to  open  It  again.  After  the  car  had  been 
loaded,  and  while  the  same  was  being  trans- 
ferred from  the  switch  track  to  the  main 
line  to  be  placed  in  the  train,  one  of  the 
persons  who  assisted  plaintiff  In  loading  the 
stock  cllmt>ed  upon  the  end  of  the  car  next 
to  the  engine  and  opened  again  the  door. 
While  he  was  in  the  act  of  opting  the  door. 
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oue  of  the  company's  brakemen  commanded 
him  not  to  open  it.  but  It  does  not  appear 
tbat  the  person  opening  the  door  heard  the 
brakeman,  and  after  the  door  had  been  open- 
ed by  blm,  he  got  down  off  the  car  while 
It  was  being  transferred  from  the  track  on 
which  it  was  loaded  to  the  main  track  and 
into  the  train.  The  car  was  placed  In  the 
train  next  to  the  engine,  with  the  end  con- 
taining the  opened  door  next  to  and  facing 
the  engine.  The  car  was  bedded  with  straw 
four  to  eight  inches  deep,  and  the  live  stock 
were  tn  the  end  of  the  car  next  to  the  open- 
ed door  and  the  engine.  The  train  consisted 
of  15  to  20  cars,  7  or  8  of  which  were  load- 
ed with  merchandise.  After  the  train  had 
proceeded-  about  25  miles,  the  car  became 
ignited.  The  two  mules,  one  horse,  and  one 
cow  therein  died  Immediately  from  suffoca- 
tion. After  the  fire  bad  been  extinguished, 
the  car  was  cut  out  of  the  train  and  carried 
to  the  stock  pens  at  the  company's  nearest 
station,  wtiere  the  employes  of  the  company 
unloaded  the  live  stock.  On  the  next  day 
another  home  died,  and  all  the  live  stock 
not  dead  were  so  badly  injured  they  were 
unable  to  eat  or  be  transported,  and  were 
ueTcr  delivered  by  the  company  to  plaintiff. 

Numerous  assignments  of  error  bare  been 
made  by  deffflidant,  bnt  Its  counsel  in  their 
brief  have  divided  all  the  questions  for  re- 
view Into  five  different  propositions,  and  we 
shall  try  to  discuss  them  in  the  order  In 
which  they  appear  In  their  brief.  The  con< 
tract,  which  is  designated  thereon  In  bold 
type,  "Live  Stock  Contract,*'  provides  that 
the  shipper  shall  assume  all  risk  and  ex- 
pense  of  feeding,  watering,  bedding,  and  oth- 
erwise caring  for  the  live  stock  covered  by 
the  contract  while  In  the  cars,  yards,  pens, 
or  elsewhere,  and  Shall  load  and  unload 
the  same  at  his  own  expense  and  risk,  and 
■that  the  shipper  himself,  or  some  person 
representing  him,  shall  have  free  transporta- 
tion on  the  train  for  the  purpose  of  dis- 
charging the  obligations  imposed  upon  him 
by  the  contract  An  agent  of  the  shipper 
did  accompany  the  stock  until  the  fire  oc- 
curred. Counsel  for  defendant  insists  tbat 
the  burden  of  proof  was  upon  plaintiff  to 
show  that  the  stock  was  Injured  from  some 
cause,  liability  for  which  the  company  was 
not  exempted  from  by  the  terms  of  the  con- 
tract— tbat  Is,  that  the  injury  or  loss  occur- 
red from  the  Diligence  of  the  railway  com- 
pany—-ftud  Insists  tbat  there  Is  no  evidence 
reasonably  tending  to  establish  such  fact, 
and  that  defendant's  demurrer  to  the  evi- 
dence ahould  have  been  sUBtained. 

C  O.  Blake,  H.  B.  Low,  M.  A.  Low,  and 
Bobberts  h  Curran,  for  plaintiff  In  error. 
W.  a  Tetlrlck  and  Arthur  A.  StuU.  for  de- 
fendant In  error. 

HAYES,  J.  (after  stating  ttie  facts  as 
above).  The  first  point  of  contention  between 
counsel  is  as  to  who  has  upon  him  the  bur- 
dffii  of  proving  the  cause  of  the  injury  to  the 


live  stock.  But  It  Is  unnecessary  to  deter- 
mine this  question ;  for,  whether  the  burden 
be  upon  plaintiff  to  show  negligence  of  tbv 
company,  or  upon  the  company  to  exonerat*! 
Itself  from  liability,  we  think  there  is  sufh- 
dent  evidence  in  the  record  to  authorize  sul>-  . 
mitting  the  case  to  the  Jury.  We  do  not  con- 
cur with  defendant's  contention  that  there 
Is  no  evidence  fairly  and  reasonably  tending 
to  establish  that  the  loss  occurred  from  its 
negligence,  and  that  its  demurrer  to  the  ert 
dence  should  have  been  sustained.  It  Is  true 
there  la  no  direct  and  iwsltlve  evidence  as  to 
the  origin  of  the  Are,  but  the  law  does  not 
require  direct  and  positive  evidence  in  order 
to  make  out  a  prima  facie  case.  The  fire 
occnrred  in  the  end  of  the  car  next  to  the 
engine,  and  In  which  was  the  open  door.  It 
had  been  exposed  to  no  other  fire  than  that 
of  the  engine  since  Its  departure  from  Stov- 
er. The  hay  in  the  Irattom  was  burned,  and 
the  roof  and  walls  were  scorched  and  smok- 
ed. Tba  cause  of  the  fire  under  these  cir- 
cumstances was  a  question  for  the  Jury,  as 
was  likewise  the  question  whether  the  rail- 
way company  had  been  uegUgent  In  furnish- 
ing a  car  containing  an  odor  so  strong  and 
offensive  that  It  rendered  an  opening  neces- 
sary for  ventilation,  and  whether  the  com- 
pany had  been  negligent  in  placing  the  car 
with  the  end  In  which  was  the  open  door 
next  to  the  engine  where  It  would  be  ^[pos- 
ed to  the  sparks  and  cinders  that  mjght  es- 
cape thereftvm. 

The  fire  was  first  discovered  while  the 
train  was  hi  motion,  and  about  two  miles 
from  the  station  of  Windsor.  PlaintUTs 
agent,  who  accompanied  the  live  stock,  was 
at  that  time  In  the  caboose,  and  not  In  the 
car  with  the  stotik.  'Shen  Is  evidence  toid- 
Ing  to  show  that  If  he  had  been  In  the  car 
with  the  stock,  the  fire  would  not  have  oc- 
curred, and  defendant  Insists  tbat  his  not 
being  there  was  ncsHgeuce  and  the  proti- 
mate  cause  of  the  Injury  to  the  live  stock, 
and  therefore  d^eats  plaintUTs  right  to  re- 
cover. But  the  contract  provides  that  ttie 
person  in  charge  of  the  live  stodc  shall  re- 
main seated  In  the  caboose  car  attached  to 
the  train  while  the  train  Is  in  motion.  Tlie 
railway  company  cannot  Insist  that  the  per- 
son In  charge  of  the  stock  should  have  done 
that  which  the  contract  specifically  prohibit- 
ed him  from  doing,  or  contend  that  his  fail- 
ure to  do  that  whl<^  the  contract  did  not 
permit  him  to  do  was  negligoice  on  his  part. 
The  contract  expressly  prorldes  tliat;  In  con* 
slderation  tO.  the  mutual  covenants  and  con- 
ditions therein  contained,  the  railway  com- 
pany will  transport  for  plaintUf  the  property 
described  In  the  contract  at  a  specified  rate; 
said  rate  being  less  tttan  the  rate  charged 
for  transporting  the  same  at  carrier's  risk, 
for  wlilch  reduced  rate  and  other  conslderap- 
tlons  it  is  mutually  agreed  between  the  par- 
tial thereto  as  follows :  Then  follow  rarloos 
stipulations,  the  elflAith  of  vdilcb  Is:  rFhat 
in  case  of  total  loss  of  any  at  tlie  lire  stdck 

Digitized  by  Google 


330 


105  PAGIFIO 


UEPOBTER. 


(OkL 


covered  by  tbis  contract  from  any  cause  for 
which  the  first  party  may  be  liable,  payment 
will  be  made  therefor  on  the  basis  of  the 
actual  cash  value  at  the  time  aud  place  of 
ahipmcut,  but  In  no  case  to  exceed  $100.00 
for  each  horse,  pouy,  gelding,  mare,  or  stal- 
lion, mule  or  Jack  *  •  *  930.00  for  each 
cow  *  •  •  and  in  case  of  injury  or  par- 
tial loss,  the  amount  of  damage  claimed  shall 
not  exceed  In  the  same  proportion." 

The  court  Instructed  the  jury  that,  if  they 
found  for  the  plaintiff,  they  should  find  for 
him  only  audi  amount  as  they  found  to  be 
the  reaB(niable  market  value  of  the  property 
at  Storer  at  the  time  of  shipment,  not  ex- 
ceeding the  limitations  In  the  contract,  unless 
they  found  from  the  evidence  that  tbe  loss 
was  occasioned  by  the  gross  negligence  or 
willful  wrong  of  the  defendant  or  its  agents, 
in  which  event  they  should  find  for  him  the 
reasonable  market  value  of  the  property  at 
Stover  at  the  time  of  shipment.  The  verdict 
of  the  jury  was  for  tbe  full  market  value 
of  the  property,  and  by  a  finding  in  answer 
to  a  special  interrogatory  they  found  that  the 
company  was  guilty  of  gross  negligence  In 
placing  the  car  next  to  the  engine.  Defend- 
ant contends  that  this  Instruction,  and  tbe 
verdict  of  the  jury  for  the  full  value  of  the 
property,  Is  contrary  to  the  law.  Plaintiff, 
on  the  other  hand,  Insists  that  tbe  Instruc- 
tion of  the  court  was  more  favorable  to  de- 
fendant than  It  was  entitled  to;  that  said 
provision  of  the  contract  is  void,  for  the 
reason  that  It  undertakes  to  limit  tbe  Ha-' 
bllity  of  the  railway  company  for  damages 
caused  by  its  own  negligence,  and  for  tbe 
further  reason  that  It  Is  In  contravention  of 
section  700,  Wilson's  Rev.  &  Ann.  St.  1003, 

A  contract  at  common  law  that  attempts 
to  exempt  a  common  carrier  from  liability 
for  its  own  negligence  is  void,  for  tbe  rea- 
son that  such  contracts  tend  to  encourage 
negligence,  and  are  against  public  policy. 
But  the  weight  of  American  authorities  bold 
that  a  contract,  providing  that  tbe  carrier 
assumes  liability  on  the  property  transport- 
ed only  to  the  extent  of  the  valuation  agreed 
in  the  contract,  where  the  contract  is  fairly 
made  by  the  shipper,  is  reasonable  and  just, 
and  the  rate  of  freight  charged  Is  based  on 
the  valuation.  Is  not  a  contract  limiting  the 
liability  of  the  carrier  for  Its  own  n^ll- 
gence,  and  is  valid.  Hart  v.  Pennsylvania 
Ry.  Co.,  112  U.  S.  331,  5  Sup.  Ct  151,  28 
L.  Ed.  717,  Is  a  leading  case  on  this  question. 
In  that  case  the  court  says:  "The  limitation 
as  to  value  has  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  Induce 
want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on. 
The  carrier  Is  bound  to  respond  In  that  value 
for  negligence^  The  compensation  for  car- 
riage Is  based  on  that  value.  The  shipper  Is 
estopped  from  saying  that  the  value  Is  great- 
er. Tbe  articles  have  no  greater  value,  for 
the  purposes  of  the  contract  of  transporta- 
tion, betwera  the  parties  to  that  contract 


Tbe  carrier  must  respond  f«  negllgenoe  op 
to  that  value.  It  Is  Just  and  reasonable  that 
such  a  contract,  fairly  entered  into,  and 
where  there  Is  no  deceit  practiced  on  the 
shipper,  should  be  upheld.  There  Is  no  vio- 
lation of  public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonable,  and  would 
be  repugnant  to  the  soundest  principles  of 
fair  dealing  and  of  the  freedom  of  contracts 
Ing,  and  thus  In  conflict  with  public  policy. 
If  a  shipper  should  be  allowed  to  reap  tbe 
benefit  of  the  contract  if  there  is  no  loss, 
and  to  repudiate  It  in  case  of  loss."  In  1 
Hutchinson  on  Carriers  (3d  Ed.)  p.  443,  it  Is 
said :  "The  rule  is  well  settled  that  the  cai^ 
rler,  In  order  that  he  may  exercise  a  d^ree 
of  care  and  attention  commensurate  with  the 
risk  assumed,  Is  entitled  to  be  informed  of 
tbe  value  of  the  goods  Intrusted  to  him  for 
transportation.  For  the  purpose,  therefore, 
of  securing  such  information,  and  of  estab- 
lishing a  basis  upon  which  to  compute  bis 
charges,  the  carrier  may,  by  a  contract  fair- 
ly and  honestly  entered  Into  with  the  owner 
of  tbe  goods,  stipulate,  either  that  tbe  goods 
are  of  a  certain  value,  or  that  their  value 
does  not  exceed  a  certain  sum,  and  that,  in 
the  event  of  loss,  his  liability  shall  not  ex- 
ceed the  sum  at  which  the  goods  are  valued; 
and,  when  fairly  entered  into  with  a  view  to 
placing  a  bona  fide  value  on  the  goods,  tbe 
contract  will  be  conclusive  on  the  owner,  and 
the  carrier  will  not  be  liable  for  a  greater 
sum  than  that  at  which  the  goods  are  valued, 
although  bis  own  misconduct  has  caused  the 
loss."  Some  of  the  courts  have  made  a  dis- 
tinction between  contracts  in  which  the 
value  is  definitely  fixed  and  agreed  upon  and 
those  contracts  in  which  it  Is  agreed  that 
the  value  does  not  exceed  a  certain  amount 
But,  as  was  said  in  Alalr  v.  Northern  Pac. 
Ry.  Co.,  53  Minn.  160,  54  N.  W.  1072,  19  I*. 
R.  A.  764,  39  Am.  St  Rep.  588,  we  are  un- 
able to  see  any  difference  between  these  two 
different  classes  of  contracts.  See,  also,  Ull- 
man  v.  Chicago  &  N.  W.  Ry.  Co.,  112  Wis. 
150,  88  N.  W.  41,  88  Am.  St  Rep.  849;  1 
Hutchinson  on  Carriers  (3d  Ed.)  pp.  44»-447, 
and  authorities  there 'cited. 

There  can  be  no  reason  why  public  policy 
should  permit  a  shlp[>er  by  special  contract 
to  stipulate  the  valuation  of  his  property  at 
a  fixed  amount,  and  agree  that  sudi  valua- 
tion shall  be  the  limit  of  the  carrier's  lia- 
bility In  event  of  loss^  and  at  the  same  time 
prohibit  such  shipper  from  fixing  by  stipula- 
tion In  his  contract  tbe  maximum  value  of 
his  property,  upon  whl(^  maximum  valua- 
tion the  rate  charged  by  the  carrier  Is  made, 
under  the  agreement  that  the  limit  of  its 
liability  shall  be  the  maximum  valuation 
stated  in  the  contract  The  purpose  of  such 
contracts  is  to  furnish  to  the  carrier  definite 
information  as  to  the  value  of  the  property 
it  conveys.  In  order  that  It  may  know  the 
responsibility  It  undertakes  In  conveying  the 
property,  and  that  it  may  exercise  that  de- 
gree of  care  which  the  character  ot  the 
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property  and  tbe  reepoiLBlbillty  of  Ita  nnder- 
taklng  require.  Often  nuiny  Items  of  prop- 
erty of  the  same  class  are  of  very  great 
different  values,  and  It  would  be  difficult 
to  state  a  speclflc  value  on  such  items  of 
property.  But  the  parties  may  between 
themBelves  agree  that  no  Item  of  property 
exceeds  in  valuation  a  stated  amount,  which 
amount  shall  form  the  basis  for  fixing  the 
rate.  In  the  case  at  bar  the  parties  have 
stipulated,  as  we  construe  tbe  contract,  that 
in  case  of  loss  from  any  cause  for  which 
the  carrier  Is  liable,  he  shall  maJke  payment 
therefor  up<m  the  basis  of  the  actual  cash 
value  of  tbe  property  lost  at  the  time  and 
pla.ce  of  shipment,  wlilch  value  in  no  event, 
for  any  Item  of  property,  shall  exceed  the 
amount  stipulated  In  the  contract.  If  the 
property  Is  of  less  value  tban  the  amount 
stipulated  in  the  contract,  then  Its  cash  val- 
ue at  the  time  and  place  of  shipment  is  the 
measure  of  the  carrier's  liability.  That  It 
may  be  provided  that  the  value  of  the  prop- 
erty at  the  time  and  place  of  shipment  shall 
determine  the  carrier's  liability  Is  well  sup- 
ported by  the  authoritlea.  Pierce  v.  South- 
em  Pac.  Co.,  120  CaL  156,  47  Pac.  874,  52 
Pac  802,  40  L.  B.  A.  360;  LouisvUle  &  N. 
R.  R.  Co.  V.  Oden,  80  Ala.  88;  Rogan  et  al. 
V.  Wabash  By.  Ca,  61  Mo.  App.  665;  4  El- 
liott on  Railroads  (2d  Ed.)  par.  1510  (a). 
We  conclude  that  the  contract  fixing  the 
mnximu"^  valuation  of  the  property  in  case 
of  loss  Is  valid,  and  determines  the  amount 
that  the  plalntift  is  entitled  to  recover,  un- 
less such  provision  is  void  as  to  any  liabil- 
ity of  the  railway  company  resulting  from 
its  gross  negllgmce. 

Section  706.  Wilson's  Rev.  &  Ann.  St  1903, 
reads  as  follows:  "A  common  carrier  can- 
not be  exonerated  by  any  agreement  made 
In  anticipation  thereof  from  liability  from 
the  gross  negligence,  fraud  or  willful  wrong, 
of  himself  or  his  savants."  The  effect  of 
this  provision  of  the  statute  upon  the  com- 
mon-law rule  prohibiting  common  carriers 
from  exempting  themselves  by  contract  from 
liability  resulting  from  their  own  negligence 
was  considered  In  Blackwell  Mill  &  Elevator 
Co.  V.  Western  U.  Tel.  Co.,  17  Okl.  376,  80 
Pac.  235.  In  that  case  It  was  held  that 
said  section  did  not  change  the  common-law 
rule,  and  that  such  carrier  cannot  by  con- 
tract exempt  itself  from  liability  or  loss 
brought  about  by  its  ordinary  negligence; 
in  other  words,  that  this  provision  of  the 
etatnte  is  only  declaratory  of  the  rule  at 
common  law  as  to  gross  nsgUf^c^  and  does 
not  in  any  way  change  the  rule  as  to  ordl-. 
nary  n^llgeuce.  No  consideration,  however, 
was  given  by  the  court  In  that  case  to  the 
effect  of  tbe  statute  upon  the  question  now 
under  consideration.  This  provision  of  the 
statutes  is  to  be  found  In  tbe  North  Dakota 
and  California  statutes,  where  it  has  been 
considered  by  the  highest  appellate  courts 
of  those  states. 

In  Donlon  Bros.  r.  Southern  Pac  Ry.  Co., 


151  Cal.  763,  91  Pac.  603,  11  L.  R.  A.  (N.  8.) 
811,  tbe  Supreme  Court  of  California,  dis- 
cussing this  same  section  of  Its  statutes, 
said:  "The  prohibition  of  the  common  law 
against  a  carrier  limiting  his  liability  for 
any  kind  of  negligence  Is  declared  in  this 
state  by  section  2175  [Civil  Code]  only  to 
apply  to  the  limitation  for  gross  negligence. 
But  In  so  declaring  our  statute  has  added 
nothing  to  the  restrictive  force  of  the  com- 
mon-law rule.  Declaring  the  same  rule  as 
It  existed  at  common  law,  and  nothing  more, 
the  section  should  not  be  construed  as  re- 
stricting the  right  of  contract  to  any  nar- 
rower compass  tban  tbe  common  law  re- 
stricted It  In  fact  section  2175,  as  It  Is  but 
a  declaration  of  that  rule  as  far  as  it  ap- 
plies to  contracts  limiting  liability  for  gross 
negligence,  should  not  be  Interpreted  as  re- 
stricting the  right  of  contract,  as  to  an 
agreed  valuation  of  property  for  the  pur- 
pose of  fixing  responsibility,  any  further 
tban  It  was  restricted  under  the  common- 
law  rule.  At  common  law  such  agreed  val- 
uation was  not  considered  a  limitation  of 
liability  for  either  ordinary  or  gross  negli- 
gence. In  jurisdictions  In  this  country 
where  the  common-law  rule  obtains  It  is 
the  prevailing  doctrine  that  there  is  a  wide 
distinction  between  a  contract  by  a  carrier 
providing  for  exemption  from  liability  for 
its  negligence  and  a  contract  fairly  entered 
Into,  whereby,  In  consideration  of  a  reduced 
rate  of  compensation  for  the  transportation, 
tbe  shipper  and  carrier  agree  upon  a  fixed 
valuation  therefor,  under  which  the  respon- 
sibility of  tbe  carrier  In  case  of  loss  shall 
be  measured."  The  case  clearly  draws  the 
distinction  which  the  decided  weight  of  au- 
thorities makes  as  between  a  contract  ex- 
empting the  carrier  from  liability  for  its 
own  negligence  and  a  contract  fixing  the 
valuation  of  the  property  which  shall  be 
the  measure  of  the  company's  liability  In 
case  of  loss,  tbe  former  of  which  contracts 
Is  forbidden,  but  the  latter  of  which  Is  per- 
mitted, and,  after  making  this  distinction, 
holds  that  the  statute  under  consideration 
(tbe  language  of  which  Is  the  same  as  sec- 
tion 706,  supra,  of  our  statutes)  does  not 
prohibit  contracts  fixing  the  valuation  of 
property,  which  valuation  Is  the  limit  of 
liability  for  loss  resulting  from  gross  neg- 
ligence. Tbe  doctrine  of  the  California  case 
has  recently  received  the  approval  of  the 
Supreme  Court  of  North  Dakota  In  Hanson 
V.  Great  Northern  Ry.  Co.,  121  N.  W.  78,. 
although  the  court  did  not  In  that  case  di- 
rectly pass  upon  the  question.  Under  Uie 
rule  of  the  Caltfwnta  case  which  we  ap- 
prove and  follow,  the  instruction  of  the 
court  as  to  the  measure  of  the  plalntliTs 
damages  was  error.  Whether  such  a  provi- 
sion in  a  contract  would  be  valid  as  to  a 
liability  of  the  carrier  resulting  from  tbe 
willful  wrong  or  fraud  of  Itself  or  servants 
was  not  involved  In  tlie  California  case,  and 
Is  not  Involved  in  this  case. 


Digitized  by  Google 


332 


105  PAOIBIC 


REPORTER. 


(Okl. 


The  contract  contains  a  stipulation  that, 
under  no  clrcumstaQcea  shall  the  defendant, 
the  Chicago,  Bock  Island  &  Pacific  RaUway 
Company,  be  held  liable  for  any  Injury  to, 
or  loss  of,  the  property  transported  under 
said  contract  happening  beyond  its  own  line, 
and.  In  the  event  of  Injury  or  loss  to  the 
stock,  only  the  carrier  on  whose  line  the  In- 
Jury  or  loss  actually  occurs  shall  be  liable. 
Defendant  Insists  that  the  evidence  in  this 
case  established  that  the  loss  of  plalntlCTs 
stock  occurred  on  the  St  Louis,  Kansas 
City  &,  Colorado  Railway  Company's  line  of 
railway,  and  not  upon  its  line  of  railway. 
The  Jury,  by  a  special  finding  of  fact,  found 
that  the  injury  and  loss  occurred  on  the 
railway  owned  by  the  St.  Louis,  Kansas 
City  &  Colorado  Railway  Company,  but 
operated  by  defendant.  The  evidence  upon 
this  question  Is  Tolumlnous.  Almost  all  of 
the  evidence  tending  to  establish  that  the 
line  of  railway  on  which  the  Injury  occur- 
red was  operated  by  defendant  was  circum- 
stantial. There  is  much  evidence  to  the 
contrary,  but  we  think  that,  under  the  state 
of  the  evidence,  it  was  for  the  Jnry  to  de- 
termine by  which  company  the  road  was 
operated;  and,  there  being  evidence  fairly 
tending  to  establish  the  fact  that  defendant, 
at  the  time  of  the  shipment  of  plaintiff's 
property,  was  operating  the  line  of  railway 
upon  which  the  injury  occurred,  the  court 
should  not  disturb  the  verdict 

Defendant  insists  that  Peterson  v,  0.,  R. 
I.  &  P.  Ry.  Co.,  206  U.  S.  804,  27  Sup.  Ct 
613,  61  L.  Ed.  841,  is  in  point  upon  this 
qaestion,  and  Is  controlling.  In  that  case 
the  court  held  that  "the  ownership  by  a 
foreign  railway  company  of  a  controlling 
Interest  In  the  stock  of  a  domestic  railway 
company  which  retains  its  own  oificers,  has 
property  of  its  own,  and  Is  responsible  for 
Its  contracts  to  persons  with  whom  it  deals, 
does  not  make  the  foreign  corporation  liable 
to  service  of  process  within  the  state,  on 
the  theory  that  it  is  doing  business  there- 
in through  the  agency  of  the  domestic  cor- 
poration." In  that  case  the  facts  as  to  the 
relation  between  the  foreign  corporation 
and  the  domestic  corporation  were  some- 
what similar  to  the  facts  in  the  case  at  bar 
as  to  the  relation  between  defendant  and 
the  St.  Louis,  Kansas  City  &  Colorado  Rail- 
way Company.  But  In  that  case  the  line  of 
railway  of  the  domestic  company  was  oper- 
ated and  managed  by  Its  own  oIQcers  and 
employ^,  and  it  was  not  contended'  that  it 
was  operated  by  the  foreign  corporation, 
except  as  It  was  operated  by  the  domestic 
corporation  as  the  agent  of  the  foreign  cor- 
poration. In  the  case  at  bar  it  is  contend- 
ed and  the  Jury  has  found  that,  while  the 
railway  upon  wtalch  the  InJniy  or  loss  oc- 


curred was  owned  by  the  St  Lonts,  Kansas 
City  &  Colorado  Railway  Company,  it  was 
operated  by  the  defendant  company.  It  Is 
immaterial  that  some  other  company  thafa 
the  defendant  owned  the  railway  upon 
which  the  loss  occurred  If  defendant  was 
at  that  time  operating  it  and  undertook  to 
transport  plalntitTs  property  over  it 

The  error  of  the  court  in  Instructing  the 
Jnry  as  to  the  measure  of  plaintiff's  dam- 
ages does  not  necessarily  require  that  the 
Judgment  be  reversed  and  a  new  trial  grant- 
ed. Such  Instruction  could  in  no  way  affect 
the  verdict  of  the  Jury  prejudicially  to  de- 
fendant except  that  under  It  the  Jury  was 
permitted  to  return  a  verdict  for  a  lai^r 
amount  of  damages  than  under  the  law 
plaintiff  was  entitled  to.  There  Is  nothing 
to  Indicate  that  the  excessive  verdict  was 
due  to  passion  or  prejudice,  and  the  exces- 
sive amount  can  be  accurately  determined. 
All  the  evidence  as  to  the  value  of  the  live 
stock  shows  that  each  animal  was  worth, 
at  the  time  and  place  of  shipment  In  excess 
of  the  maximum  value  fixed  In  the  contract 
and  plaintiff,  therefore,  was  entitled  to  re- 
cover an  amount  equal  to  the  maximum 
value  of  all  the  live  stock  fixed  by  the  con- 
tract, the  total  amount  of  which  Is  $720, 
and  interest  thereon  at  7  per  cent  per  an- 
num from  Xovember  1,  1904,  until  the  date 
of  trial.  Where  an  Improper  element  of 
damages  has  been  allowed  under  an  errone- 
ous Instruction,  If  the  amount  thereof  can 
be  segregated  from  the  verdict  the  Judg- 
ment will  not  be  reversed  and  a  new  trial 
granted,  unless  plaintiff  refuses  to  remit  the 
excessive  part  of  the  verdict  Ibers  et  aL 
V.  O'Donnell,  25  Mo.  App.  120;  Mackey  v. 
Olssen,  12  Or.  429,  8  Pac.  357;  Hazard  Pow- 
der Co.  V.  Volger,  68  Fed.  152,  7  C.  C.  A. 
130.  The  verdict  was  for  ^70,  which  was 
afterwards  remitted  to  $960,  with  interest 
at  7  per  cent,  per  annum  from  November  1, 
1904,  until  the  date  of  the  trial,  which  was 
April  27,  1907,  and  judgment  was  rendered 
for  the  snm  of  $1,127.06. 

The  cause  therefore  will  be  remanded, 
with  directions  to  the  trial  court  to  set  aside 
the  Judgment;  and,  if  plaintiff  shall,  within 
30  days  after  the  date  of  the  mandate,  file 
in  the  trial  court  his  remittitur  remitting 
the  sum  of  $240  from  the  verdict  judgment 
shall  be  entered  in  favor  of  plaintiff  for 
$720  and  interest  thereon  at  7  per  cent  per 
annum  from  November  1,  1904,  and  for 
costs.  If  plaintiff  refuses  to  enter  such  re- 
mittitur, a  new  trial  will  have  to  be  grant- 
ed; the  costs  to  be  divided  equally  between 
the  parties. 

KANB,  O.  J.,  end  WIIiLIAHS,  DUNN, 
and  TURNER,  JJT,,  concur. 
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<24  Okl.  7S8) 

CARR  T.  MAXWELL  TRADING  CO. 
(Sapreme  Court  of  Oklahoma.   Sept  14,  1900.) 

Appeal  and  Kbaob  (5  987*)— Review— Evi- 
dence. 

When  the  record  preaeots  do  queBtlous  for 
review  except  auch  as  wouiit  require  this  court 
to  weigh  the  evidence  aod  detetmliie  where  the 
prepooaerance  lay,  the  judgmeiit  of  the  court 
below  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dif.  H  8808-8896;  Dec  Dig.  S 
987.*] 

(Syllabiw  br  the  ConrtJ 

Error  from  Murray  Ooontj  Conrt;  Harry 
W.  Fielding,  Judge; 

Action  by  the  Maxwell  Trading  Company 
against  D.  H.  Carr  and  I.  J.  Whltsett  Judg- 
ment against  defendant  Carr,  and  be  brings 
error.  Affirmed. 

Lockwood  &  Gninn,  for  plaintiff  in  error. 
Walter  E.  Latimer,  for  defendant  In  error. 

KANE,  a  J.  This  was  a  suit  on  an  open 
account,  broaght  by  the  defendant  In  error, 
plaintiff  below.  agaioBt  the  plaintiff  In  error 
and  I.  J.  Wbltsett,  who  were  defendants  be- 
low. After  the  commencement  of  the  case, 
it  was  dismissed  against  Whltsett,  and  de- 
fendant Carr  answered  to  the  effect  that,  if 
he  was  Indebted  to  the  plaintiff  at  all,  it  was 
only  as  guarantor  for  Whltsett  In  the  snm  of 
fllG ;  "that,  when  notlQed  by  plalntlfTs  agent 
that  the  firm  had  advanced  the  defendant  I. 
J.  Whltsett  to  the  amount  of,  to  wit,  (100, 
this  defendant  then  and  there  declared  to 
SQch  agent  thiat  If  the  firm  was  looking,  or 
would  look,  to  this  defendant  to  secure  said 
account,  or  any  part  thereof,  It  must  be  stop- 
ped 'now.'  and  that  be,  defendant,  would  not 
and  'will  not  stand  for  any  more  of  it*  '*  The 
defendant's  prayer  was  to  the  effect  that  In 
the  event  the  court  determined  that  he  was 
primarily  liable  herein  In  any  sum,  as  matter 
of  law,  and  by  reason  of  the  facts  set  forth 
In  his  answer,  the  court  shall  require  the 
plaintiff  to  make  the  same  out  of  the  goods, 
chattels,  etc.,  of  defendant  I.  J.  Whltsett,  and 
to  use  thereto  every  means  known  to  the  law 
before  requiring  tMs  defendant  to  respond. 
The  case  was  tried  to  a  jury,  which  return- 
ed a  verdict  In  favor  of  plaintiff  and  against 
the  defendant  Carr  for  the  fall  amount  of 
the  acconnt. 

From  the  pleadings,  it  Is  apparent  that  the 
principal  question  submitted  to  the  court  and 
Jury  was  whether  the  defendant  Carr  was 
indebted  to  the  plaintiff  as  a  guarantor  or 
principal.  The  evidence  on  this  question,  to 
our  mind,  reasonably  tends  to  show  him  to 
be  the  principal  debtor.  The  evidence  of  sev- 
eral witnesses  was  to  the  effect  that  the  de- 
fendant told  the  plaintiff  to  let  Mr.  Whltsett 
have  what  goods  he  wanted  during  the  year 
1907.  and  that  he,  Carr,  would  pay  for  them. 
Mr.  Whltsett  testified  that  he  purchased  from 


plaintiff  the  goods  set  out  In  the  account  at- 
tached to  his  petition  during  the  year  i907 
while  he  was  making  a  crop  on  Mr.  Carr's 
farm;  that  he  was  a  tenant  of  Mr.  Carr  daring 
that  year;  and  that  Mr.  Carr  told  blm  before 
he  went  to  his  farm  that  be  would  supply 
him  with  provisions  and  pay  for  the  same, 
so  that  he  could  make  a  crop  on  his  (Carr's) 
farm  during  the  year  1907.  He  further  tes- 
tified that  he  never  had  made  any  arrange- 
ment with  the  plaintiff  or  any  one  represent- 
ing It  to  furnish  him  provisions,  that  be  was 
a  stranger  to  them,  and  that  the  defendant 
Carr  made  the  contract  for  the  purchase  of 
the  provisions  and  agreed  to  pay  for  the  same. 
This  evidence  it  seems  to  us  is  suQlcient  to 
charge  Mr.  Carr  as  a  principal,  and  was  a 
BuflSdent  basis  for  the  verdict  returned  by 
the  Jury.  Mr.  Carr  denies  any  liability  be- 
yond the  possible  $116  which  he  says  he 
promised  to  pay  as  surety,  but,  as  the  evi- 
dence la  conflicting  on  that  point  and  the 
Jury  has  found  against  him,  this  conrt  la 
bound  by  the  verdict  of  the  jury. 

As  there  are  no  questions  raised  except 
those  that  would  require  this  court  to  weigh 
the  evidence  and  determine  where  the  pre- 
ponderance lay,  the  Judgment  of  the  court 
below  moat  be  affirmed. 

WILLIAMS,  DUNN,  HATES,  and  TUR- 
NER, JJ.,  concur. 


(25  ou.  leo) 

TINKER  V.  MIDLAND  VALLBT  MERCAN- 
TILE CO. 

(Supreme  Court  of  Oklahoma.  Nov.  9,  1909.) 
Bills  aivd  Notes  (I  4^*>— Action  on  Mot^- 

CONSI  DERATION— BUBDBN  OF  PBOOP. 

Where  the  maker  of  a  promissory  note  seeks 
to  avoid  the  same  upon  the  ground  that  It  was 
executed  without  conaideration,  or  for  a  consid- 
eration that  was  void  noder  a  statute,  the  bai^ 
den  of  proof  is  upon  him  to  show  that  the  note 
was  without  consideiatlon,  or  that  It  was  given 
for  a  consideration  prohibits  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  16S2-1662;  Dee.  Dig.  | 
493.*] 

(SyBabns  by  the  Conrt) 

EkTor  from  District  Court,  Pawnee  Oonn- 
ty;  U  M.  Poe,  Judge. 

Action  by  the  Midland  Vall^  Mercantile 
Company  agalnrt  Qeorgo  E.  Tinker.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.  Affirmed. 

Boone,  Palmer  &  McDonald,  for  plaintiff 
in  error.  O^  R.  Bnckner,  for  defendant  in  er- 
ror. 

HAYES,  J.  This  Is  an  action  on  a  prom- 
issory note  for  the  sum  of  $822.50,  executed 
by  plaintiff  in  error,  defmdant  below,  to  de- 
fendant in  error,  plaintiff  below,  on  Septem- 
ber 1,  1906.  Plalntifl'B  petition  contains  the 
averments  necessary  to  state  a  cause  of  ao- 
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tlon  on  a  ivomlBBorr  note.  Defendant  hy 
his  answer  admits  the^ucecation  and  delivery 
of  the  note.  But  for  his  defense  to  ibe  ac- 
tion he  alleges:  Thai;  at  the  time  he  execut- 
ed the  note,  plaintiff  was  licensed  hy  tbe 
United  Stetes  government  to  trade  -with  the 
Indians  within  the  Ctaage  Indian  reserva- 
tion; that  defendant  Is  an  Osage  Indian; 
that  plaintiff,  as  snch  Ucaued  trader,  bad, 
from  time  to  time,  extended  credit  to  falm  as 
an  Indlvidnal,  and  as  head  of  a  family,  for 
goods,  wares,  and  merchandise  la^iely  In 
excess  of  75  per  cent  of  tiie  nut  quarterly 
annuity  due  after  ^tending  snch  credit  to 
defendant;  that  said  note  was  glvoi  as  evi- 
dence of  snch  excess  Indebtedness,  and  there- 
fore the  consideration  of  the  note  was  Ille- 
gal and  the  note  void.  After  defendant,  who 
assomed  the  burden  of  proof,  bad  Intlroduced 
nlB  evidence,  the  court  sustained  a  demunrar 
thereto  and  rendered  Judgment  In  favor  of 
the  plaintiff  tw  the  amount  of  the  note,  In- 
cluding interest  and  attom^*s  fees.  This 
action  of  tbe  court  is  the  <nily  error  urged 
for  reversal  of  the  case. 

We  Ikave  carefully  examined  the  evidence 
and  think  the  court  committed  no  error.  By 
the  Indian  appropriation  act  of  March  8, 
1901,  It  was  provided:  "That  It  ahaU  be  un- 
lawful hereafter  for  the  traders  upon  the 
Osage  Indian  reservation  to  give  credit  to 
any  individual  Indian  or  head  of  a  family 
to  an  amount  greater  than  sixty  pet  centum 
of  the  next  qnarttely  annuity  to  which  such 
individual  Indian  or  head  of  a  family  will 
be  entitled;  and  If  such  trader  sball  give 
aredlt  to  any  Individual  Indian  or  head  of  a 
family  tipon  snch  reservation  In  excess  of  tbe 
amount  her^  allowed,  no  portion  of  the  in- 
debtedness tbus  created  shall  be  collectible, 
and  tbe  same  shall  be  void  and  tbe  license  of 
such  trader  shall  be  revoked."  Act  March  3, 
1901,  c.  832,  81  Stet  1066.  Defendant  at- 
tempts to  charge  in  his  answ^  tbat  plaintiff, 
from  time  to  time.  In  violation  of  the  above 
stetnte,  »tended  credit  to  defendant  In  ex- 
cess of  the  amount  permitted  by  the  statute, 
and  that  the  note  In  controversy  was  given 
In  settlement  of  such  Indebtedness.  He  does 
not  charge  that  the  indebtedness  was  made 
or  contracted  at  the  time  the  note  was  giv- 
en. Defendant  testified  that  the  amount  he 
received  for  himself  and  family  on  Septem- 
ber 4, 1900.  which  was  the  first  annuity  after 
the  execution  of  the  note,  was  $280;  but 
there  Is  no  evidence  whatever  tending  to 
prove  the  essential  auctions  of  the  answer, 
exc^t  that  plaintiff  was  a  licensed  Indian 
trader  upon  the  Osage  Indian  reservation. 
There  Is  no  evidence  whatever  that  the  note 
was  given  In  payment  oC  excess  taedits 
granted  by  plaintiff  from  time  to  time.  It 
iB  not  diarged  that  the  note  was  given  in 
payment  fnr  goods  purchased  since  the  last 
quarterly  annuity  before  the  execution  of 
the  note,  or  in  settlement  of  credits  extoided 


during  that  time,  and  there  is  no  evidence  to 
that  effect.  It  is  true  that  the  amount  of  tiie 
note  Is  greater  than  the  annuity  received  by 
defraidont  on  September  4,  1906,  just  aftw 
the  execution  of  the  note;  but  there  Is  noth- 
ing in  tbe  evidence  to  show  that  the  debt 
whldi  the  note  represoited  was  created  at 
that  time,  and  the  allegations  of  the  auwer 
are  that  it  was  not;  nor  was  there  anytblng 
In  the  evidence  to  ahow  that  the  debt;  or  any 
part  thereof,  which  the  note  represented, 
when  oreated,  was  in  excess  of  the  amount 
of  the  following  annuity  which.the  maker  <tf 
the  note  received. 

In  an  action  brought  by  the  payee  upon 
a  promissory  note,  where  the  defendant  ad- 
mlte  the  scecntlon  and  delivery  of  the  note, 
in  order  to  defeat  it.  the  burden  of  proof  Is 
upon  him  to  estebllsh  that  the  note  was  with- 
out consideration,  or  that  Ite  consideratlcai 
was  Illegal.  Pixley  v.  Boynton,  79  III.  861; 
Btenton  v.  Strong,  Ot  VI.  App.  488;  SoDen- 
berger  v.  St^hens,  46  Kan.  886,  26  Pac.  600; 
Oondiff  V.  Campb^,  40  Tex.  1^ 

The  Judgment  nt  the  trial  couit  la  affltmed. 

KANB;  a  and  WIUilAMS,  DUMN, 
and  TUBMBB,  JJ.,  owcor. 


(K  Okl.  2S> 
BLDBIDOB  V.  FINNDQAR. 

(Supreme  Court  of  Oklahoma.    Not.  9,  1009.) 

1.  PainCIPAL  AND  AOENT  ({  145*>— Sales  bt 

AoxNT— RioHTS  or  Pbincipal. 

If  the  purchaser  of  coal  does  not  know,  and 
has  not  good  reason  to  know,  tbat  be  is  dealing 
with  the  agent  of  the  owner,  he  is  justified  In 
treating  the  agent  as  owner,  and  in  a  suit  by  the 
owner  for  the  purchase  price  he  must  take  the 
contract  of  sale  as  he  finds  it,  subject  to  tnch 
rights  as  the  purchaser  might  avail  himseif  of 
against  the  agent  assuming  Bim  to  be  the  owner. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {S  5ia-fl20 ;  Dec  Dig.  I  145.*] 

2.  Principal  and  Agent  (i  145*>— Sales  bt 
Agent— Undisclosed  Pbinoipai.  —  Rights 
or  Pabties. 

If  the  purchaser  of  coal  does  not  know,  and 
has  not  good  reason  to  know,  that  he  is  dealing 
with  the  agent  of  the  owner,  he  is  justified  In 
treating  the  agent  as  owner,  and  In  a  suit  by 
the  owner  for  the  purchase  price  is  entitled  to 
credit  thereon  Cor  the  amount  of  loss  by  said 
purchaser  sui^tained  on  the  sale  of  a  suit  of 
clothes  agreed  by  tbe  agent  to  be  by  him  received 
in  part  payment  therefor,  bat  which  was  not  de* 
livered  on  account  of  said  agent's  death. 

[Ed.  Not&— For  other  cases,  see  Principal  and 
A^ent,  Oent  Dig.  H  31&-fi20;  Dea  Dig.  I 
145.*] 

(Syllabus  by  the  Court) 

3.  Words  and  pHBAsas— "Pboprietob.'* 

The  word  "proprietor"  signifies  one  who 
has  the  legal  right  or  exclusive  utle  la  anything, 
whether  in  possession  or  not ;  an  owner ;  the 
proprietor  of  a  farm  or  mill. 

[EM.  Note.— For  other  definition&  see  Words 
and  Phrases,  vol.  6^  pp.  S732-5T31.] 

Error  from  OUaboma  County  Court;  Sam 
Booker,  3uAg». 
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Action  by  George  C.  Eldrldge,  trading  as 
the  "Eldrldge  Coal  Compauy,"  agalust  O.  A. 
Flnnegar.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Afllrmed.^ 

Thorp  Se  Thorp,  for  plaintiff  in  error. 
Shartel,  Keaton  &  Wells,  for  Oefendant  in 
error. 

TUBNBB,  J.  On  rebrnary  4, 1906.  Geoi^ 
a  EldrldgG^  trading  in  Oklahoma  City  as 
the  **Eldrldge  .Coal  Oompany,"  sued  a  A. 
Elnnesar,  defendant  In  error,  before  a  Jus- 
tice at  the  peace  of  that  townahli^  on  account 
for  coal  to  hini  sold  and  delivered,  in  the 
sum  ot  $25.30.  After  set-off  pleaded  and  of- 
fer to  confess  Judgment  for  f2.30  and  costs, 
there  was  Judgment  for  plaintiff  for  that 
amount  from  which  plaintiff  appealed  to  the 
county  court  There,  by  leaver  defendant 
by  amended  answer  In  substance  admitted 
Idalntlff  to  be  the  owner  of  the  coal,  but  al- 
leged that  he  had  bought  aaid  coal  direct 
from  Lloyd  Eldridge,  believing  him  so  to  be. 
and  Uiat  too  without  notice  for  a  long  time 
thereafter  that  plaintiff  was  Interested  there- 
in, whereas,  In  truth  said  Lh^d  Eldridge  was 
only  the  general  agent  and  manage  for 
plaintiff  ;  that  in  part  payment  therefor  de- 
fmdant  agreed  with  said  agent  to  and  did 
make  him  a  suit  of  clothes  for  $38»  which  by 
said  agreement  should  have  been  created  on 
the  account,  but  which  said  suit,  because  of 
the  death  of  said  Eldrtdfce.  was  never  by  him 
received,  but  was  by  defendant  after  his 
deaUi  sold  for  515,  leaving  $23  due  thraeon, 
i!or  which  he  claimed  credit  on  the  account 
sued  and  toidwed  ^30  and  costa  In  full  of 
the  demand,  ^ere  was  trial  to  the  court 
and  Judgment  for  defendant  and  that  he, 
'"having  made  tender  of  f2J80  In  court  below 
and  having  kept  said  tendtt  good,"  was  re- 
leased from  costs  subsequent  thereto^ 

After  motlmi  for  a  new  trial  filed  and  over* 
ruled,  plaintiff  brlnge  the  case  here  and  as- 
signs as  error  that  said  Judgment  is  contrary 
to  the  evidence.  There  is  no  conflict  there- 
in. It.  In  substance,  discloses ;  That  plain- 
tiff, George  O.  Eldridge,  was,  at  the  time  of 
the  sale  to  defendant.  In  the  coal  business  in 
Oklahoma  Olty  under  the  name  of  the  "E3- 
drldge  Coal  Company";  that  he  bad  In  his 
employ  one  Lloyd  Eldridge.  whose  duties 
were  to  solicit  orders  and  sell  coal  for  cash. 
At  that  time,  known  to  both  plaintiff  and  de- 
fKidant,  there  was  In  the  city  telephone  di- 
rectory the  following: 

"Eldrldg^  Coal  Company,  O.  O.  li.  E.  El- 
dridge. proprietor.  Coal,  Wood  and  Feed. 
228  West  First  Street 

"Eldridge,  George  a  BIdrldge  Goal  Oom- 
pany,  R,  210  W.  let 

"Eldridge,  Lloyd  E.  wife,  Ruth.  SSdrldge 
Coal  Ca.  R.  26  E.  Fourth." 

On  the  day  of  the  sale,  Lloyd  Eldridge, 
acting  as  agent  aforesaid,  but  supposed  by 
defendant  to  be  the  owner  of  the  Eldridge 
Goal  Company,  solicited  and  obtained  from 


defendant  an  order  for  tbe  coal  in  question, 
concerning  which  he  testifled:  "In  the  first 
part  of  August,  Mr.  Lloyd  Eldridge  asked 
me  and  wanted  to  know  If  I  didn't  want  to 
put  In  some  coal,  as  It  would  be  a  pretty  good 
time,  as  I  could  save  so  much  on  tbe  ton, 
and  he  Bald  he  wanted  a  snlt  of  clothes  after 
a  while,  and  wanted  to  know  how  much  coal 
I  could  use.  I  told  him  I  only  had  room 
for  about  $25.00  worth,  and  he  said,  'I  will 
send  it  up  to  you,  and  after  a  while  I  will 
come  In  and  have  my  measure  taken  for  a 
suit  of  clothes,*  and  on  the  15th  of  Septem- 
ber, 1905,  he  came  in,  and  I  took  his  measure 
for  the  clothes,  and  I  made  up  that  suit  of 
clothes,  and  they  were  finished  at  the  time 
he  died;  but  before  that  they  delivered  the 
coal."  When  the  coal  was  delivered,  he  fur- 
.ther  testifled  that  said  agent  "came  In  with 
a  duplicate  slip  and  told  me  to  give  him  credit 
for  t25.B0,  which  I  did."  After  his  death  de- 
fendant sold  the  suit  for  $15.  Thereafter 
plaintiff  presented  his  Mil  for  the  coal,  at 
which  time  defendant  explained  the  transac- 
tion and  asked  credit  on  the  account  for  $23 
loss  on  the  suit  Tbe  trial  court.  In  effect, 
held  that  said  sum  was  a  proper  item  of 
credit,  and  therein  we  see  no  error.  The 
evidence  fairly  discloses  that  defendant  be- 
lieved at  the  time  the  coal  was  sold  and  de- 
livered that  he  was  dealing  with  the  owner 
thereof,  and  that  he  bad  not  good  reason  to 
believe  otherwise.  He  so  testified,  and  that 
he  had  good  reason  so  to  believe  appears 
from  the  entry  in  the  city  telephone  directory 
Introduced  in  evidence,  wher^  said  agent 
appears  as  "proprietor"  of  tiie  "Eldridge 
Goal  Oompany."  Webster's  International 
Dictionary  1907  defines  the  word  'proprie- 
tor" to  mean :  "One  who  has  the  legal  right 
or  exclusive  title  in  anything,  whether  in 
possession  or  not;  an  owner;  the  proprietor 
of  a  farm  or  (tf  a  mill."  Defendant  did  not 
know  plaintiff  before  he  presented  his  bill,  m 
that  he  had  any  Interest  in  the  propnty.  If 
the  purchaser  of  property  does  not  know,  and 
has  not  good  reason  to  know,  that  be  is  deal- 
ing with  the  agent  of  the  ownw,  he  Is  Justi- 
fied in  treating  the  agent  as  owner,  and  pay- 
ment of  the  purchase  price  to  hhn  is  a  good 
defense  to  an  action  of  tiie  ownw  for  the 
amount 

Eclipse  Windmill  Go.  v.  Thrason,  46  Iowa, 
ISl,  was  an  action  on  account  for  a  balance 
due  upon  the  sale  of  a  windmill.  Deftaidant 
purchased  it  ^m  Blackmarr  &  Son,  agent  for 
plaintiff.  Subsequently  he  was  garnished 
upon  an  execution  i^^st  said  agents.  He 
being  Ignorant  of  the  agency,  and  supposing 
he  owed  said  agents  for  the  mill,  answered 
as  garnishee  that  he  was  so  Indebted,  and 
Judgment  was  rendered  against  him  on  his 
answer.  He  pleaded  said  facts  In  defense, 
and  Judgment  was  rendered  In  his  favor. 
Plaintiff  appealed.  The  trial  court  Instruct- 
ed the  Jury  that*  "If  you  find  that  Black- 
marr &  8<m,  in  negotiating  the  sale  of  the 
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mill  to  the  defendant,  did  not  disclose  the 
fact  that  they  were  acting  as  agents  for  the 
Eclipse  Wiudmill  Company,  and  if  you  And 
that  defendant  did  not  have  good  reason  to 
know  such  fact,  then,  if  Blackmarr  &  Sou 
have  been  paid  for  the  mill,  the  plaintiff  can- 
not recover."  This  was  assigned  as  error. 
The  foUovring  bill  was  sent  to  and  received 
by  defendant:  "Belolt,  Wis.,  Jan.  5,  1876. 
Paul  Thorson  bought  of  Eclipse  Windmill  Co. 
one  ten  foot  mill,  ou6  hundred  feet  tin  gal- 
vanized pipe,  one  tower,  $107.50.  Paul  Thor- 
son. Pay  the  account  to  M.  V.  Blackmarr, 
who  will  remit  it  with  other  collections  to  us. 
C  B.  Salmon,  Treasurer."  The  court  held 
the  instruction  good,  and  in  passing  said: 
"We  cannot  say  that  the  defendant  ought  to 
be  held  to  pay  for  the  property  twice  if  he 
neither  knew  nor  had  good  reason  to  know 
the  plaintiff  In  the  transactlou."  And,  in 
answering  the  alleged  error  that  the  verdict 
was  contrary  to  the  evidence,  said  that,  inas- 
much as  the  testimony  disclosed  defendant 
could  not  read  English,  the  assignment  was 
not  well  taken  and  as  the  Jury  declared  by 
their  verdict  that  he  did  not  have  any  reason 
to  know,  notwithstanding  the  receipt  of  the 
bill,  who  the  vendor  of  the  mill  was,  the 
court  would  not  be  Justified  In  setting  the 
verdict  aside. 

Bat  let  that  be  as  It  may.  In  this  case  It 
appears,  as  stated,  that  defendant  dealt  with 
the  agent  believing  him  to  be  the  principal, 
and  made  the  contract  accordingly.  As  the 
principal  by  this  action  now  seeks  to  enforce 
said  contract,  he  must  take  it  as  the  agent 
and  the  purchaser  left  it  He  must  take  his 
pay  as  the  agent  agreed  to  receive  ft  Hook 
et  aL  T.  Crowe  et  al.,  100  Me.  399,  61  Atl. 
1080,  was  assumpsit  to  recover  the  price  of 
awnings  and  sash  curtain  sold  and  deliver- 
ed by  piaintlfits  to  defendants.  Plalntlth  re- 
covered, to  which  ruling  defendants  excepted, 
and  an  agreed  statement  of  facts  was  certi- 
fied to  the  law  court.  The  facts  wer«  that 
one  Hook,  as  selling  agaut  of  i^aintlffs,  ap- 
plied to  defendants  for  an  order,  which  was 
given  for  the  articles  named,  on  contidera- 
tlon  that  Hook  would  take  pay  therefor  in 
clothes  and  work  ont  of  the  store,  which  he 
agreed  to  do.  Hook  sent  an  unsigned  order 
to  plaintiffa,  who  later  shipped  the  goods, 
which  were  by  defendants  received,  and  also 
mailed  them  e  bill  the  same  day.  Plaintiffs 
had  no  knowledge  of  the  arraogemrat  for 
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pay  between  Hook  and  defendants.  On  the 
day  of  the  arrangement.  Hook  had  $1.50 
worth  of  work  done  by  them,  and  later  $8.50 
all  pursuant  to  said  arrangement  Defend- 
ants in  the  Action  sought  to  have  these  items 
allowed  as  a  credit  on  the  bill.  The  court 
below  disallowed  it.  The  Supreme  Court,  al- 
though sustaining  the  exceptions  on  other 
ground,  In  passing  said :  "  *  *  *  If  the 
defendants  dealt  with  Hook,  the  agent,  be- 
lieving him  to  t>e  a  principal,  the  plaintiffs, 
who  were  undisclosed  principals,  must  take 
the  contract,  if  they  seek  to  enforce  it,  as 
their  agent  aud  defendants  left  It.  If  they 
seek  the  advantages  of  the  contract,  they 
must  suffer  its  burdens,  and  must  allow  the 
defendants  by  way  of  payment  for  the  goods 
sold  and  services  rendered  to  the  agent" 
And  in  the  syllabus  say :  *'  ♦  •  •  If  the 
purchaser,  in  dealing  with  the  agent  believes 
him  to  t>e  the  principal,  the  undisclosed  prin<' 
cipal  must  take  the  contract  if  he  seeks  to 
enforce  it  as  his  agent  aud  the  purchaser  left 
It  If  be  seeks  the  advantages  of  the  con- 
tract, he  must  suffer  its  burdens.  He  must 
take  his  pay  as  the  agent  agreed  to  take  It" 
See,  also.  Miller  v.  Sullivan,  39  Ohio  St  79; 
Jolmson  T.  Hoover  et  al.,  72  Ind.  896  ;  2 
Qreenleaf  on  Evidence,  i  66. 

We  are  therefore  of  opinion  that  the  Judg- 
ment of  the  trial  court  is  supported  by  the 
evidence,  unless  it  is  true,  as  contended 
plaintiff  in  error,  that  the  court  erred  In  per- 
mitting defendant  to  testify  as  to  the  trans- 
action between  himself  and  the  deceased 
agent.  He  relies  on  Wilson's  Rev.  ft  Ann. 
St  Okl.  1903.  fi  4509,  as  follows :  "No  party 
shall  be  allowed  to  testify  in  his  own  belialf. 
In  respect  to  any  transaction  or  communica- 
tion had  personally  by  such  party  with  a  de- 
ceased person,  where  the  adverse  party  is  the 
executor,  administrator,  heir  at  law,  next  of 
kin,  surviving  partner  or  assignee  of  such  do- 
ceased  person,  where  they  have  acquired,  title 
to  the  cause  of  action  immediately  from  such 
deceased  person."  We  have  examined  the 
cases  cited  in  Bta>port  of  this  contei^n, 
none  of  which  are  In  point  As  the  plaintiff 
is  in  no  sense  the  executor,  administrator, 
heir  at  law,  next  of  kin,  surviving  partner, 
or  assignee  of  his  agent,  nor  derived  title  to 
this  cause  of  actton  from  him,  there  Is  notbr 
Ing  In  this  contention. 

The  Judgment  of  the  trial  coort  la  afllrm- 
ed.  AU  the  Justices' concur. 
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VBRDIGRIS  EIVBR  LAND  00.  t.  STAN- 
FIELD  et  al. 
(SopRine  Ooart  of  Oklahonu.   Nor.  11,  1000.) 

L  COBPOBATIOIfB  (I  C57*)— FOBSIQW  OOBPO RA- 
TIONS—Ck)NTBACT  8— COMPLIANCE  WITH  BX- 

QUIBEHENTS  TO  DO  BUSINESS. 

That  part  ot  the  provision  of  law  pertain- 
ing to  forei^  corporations,  in  force  in  the  In- 
dian Territory  pnor  to  Btatehood^  vbich  pro- 
vides that  if  an?  foreign  corporatioa  shall  fail 
to  Ele  its  Certificate  over  the  hand  and  seal  of 
the  company  in  the  office  of  the  United  States 
Coort  of  Appeals  of  the  Indian  Territory,  dea- 
ignatincr  a  resident  agent  where  the  United 
States  Court  of  Appeals  of  the  Indian  Territory 
is  held  upon  whom  service  of  summons  and  oth- 
er process  misbt  te  had,  and  stating  the  prin- 
cipal place  of  busineen  of  such  corporation  in 
the  Indian  Territory,  and  that  iMirt  of  said  act 
which  provides  that,  if  any  foreign  corporation 
shall  fall  to  comply  with  the  foregoing  provision, 
all  its  GontmetB  with  dtisens  and  zeiddrats  of 
the  Indian  Territory  shall  be  void  as  to  the  cor- 

S oration,  and  no  United  States  court  In  the  In- 
ian  Territory  shall  enforce  the  same  In  favor  of 
the  corporation,  do  not  have  relation  to  con- 
tracts of  employmoit  entered  into  between  the 
corporation  and  its  Bdneiary  agents  in  another 
state  before  the  corporation  commenced  to  do 
business  in  the  Indian  Territory. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {8  2536-2554 ;  Dec.  Dig.  I  667.*] 

(Syllabns  by  th«  Court) 

2.  COBPOBATIOHS    (i    642*)  —  "DOINO  BUBI- 
HESS." 

The  appointment  of  an  usnt  to  transact 
the  companra  business  is  not  ^doing  business" 

within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {|  2620-2527;  Dec  Dig.  f  642.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S.  pp.  2155-2160;  toL  8,  pp.  7610,  7641.] 

Error  from  District  Court;  Craig  Ooun^; 
T.  L.  Brown,  JudgOL 

Action  by  the  Verdigris  River  Land  Com- 
pany against  Wade  S.  Stanfleld  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Seymonr  Riddle  and  W.  BL  Clapbam*  for 
plaintiff  in  error.  William  P.  Thompson  and 
Flynn,  Ames  &  Ctiambers,  tor  defendants  In 
error, 

KANE,  C  J.  This  was  a  suit  In  eqnitr, 
commenced  by  the  plaintiff  In  error,  a  cor- 
poratioa organized  under  the  laws  of  the 
state  of  Indiana,  against  the  defendants  in 
error.  Wade  S.  Stanfleld,  a  resident  of  Okla- 
homa, and  David  W.  Henry,  a  resident  of 
Indiana.  The  petition  was  in  three  para- 
graphs, the  general  allegations  of  each  being 
to  the  effect  that  In  the  month  of  July,  1904, 
the  defendant  Henry  Interested  a  few  of  his 
friends  at  SultlTan  and  Terre  Haute,  Ind., 
In  malcing  some  investments  in  lands  in  what 
was  then  the  Cheroliee  Nation.  Ind.  T.,  and 
organized  a  copartnership,  which  was  after- 
wards, on  the  14th  day  of  Sept^ber,  1004, 
incoriwrated  tinder  the  laws  of  the  state  of 
Indiana  under  the  name  and  style  of  Verdi- 


gris River  land  Company,  with  the  defend- 
ant David  W.  Henry  as  Its  presldoit,  in 
which  position  he  acted  until  Januuy  1, 
1907;  tliat  immedle^iy  after  the  formation 
of  the  copartnership,  and  In  the  month  of 
July,  1904,  the  copartnership  through  the 
defendant  Henry,  In  the  oUy  of  Terre  Haute, 
Ind..  employed  the  defendant  Stanfleld  to 
purchase  lands  for  It  In  the  Ghwokee  Na- 
tion, Ind.  T.,  and  as  recompense  for  such 
services  agreed  to  fnmisb  the  purdiase 
money,  and  pay  all  his  necessary  expenses, 
and  give  him  an  (dl  and  gas  minli^  lease 
covering  all  the  lands  so  punAiaBed ;  that,  at 
the  time  of  said  emplt^ment,  the  defendant 
Henry  represrated  to  Us  associates  and  co- 
partners tliat  lie  could  secure  the  services 
of  said  Stanfitid  upon  said  terms,  and  rec- 
ommended  such  employment  accordingly ; 
that  the  association  or  copartnership  dur^ 
ing  the  month  of  July,  August,  and  up  to 
September  14,  190^  forwarded  a  part  of  the 
purchase  money  of  said  land ;  that  after  the 
copartnership  was  incorporated  on  Septem- 
ber 14,  1904,  the  company  renewed  and  con- 
tinued this  employment,  and  ccmttmied  to 
advance  mon^  to  Ite  agent,  tike  def«idant 
Stanfidd,  untu  about  the  sum  of  $1^000  had 
been  famished;  that  after  thte  money  had 
all  been  furnished,  part  of  It  by  the  o^iart- 
nersfalp  and  part  of  It  by  the  corporatkm,  fbia 
d^endant  Stanfleld,  acting  as  the  agent  of 
said  oon^any  and  copartnership,  had  pur- 
chased certain  lands  in  the  Oherokee  Nation 
in  the  name  of  said  company,  the  deeds  imd 
o>nveyanceB  to  which  were  tnmed  over,  and 
the  company.  In  tarn,  executed  the  oil  and 
gas  leases  covering  said  lands  agreeable  to 
the  conditions  of  said  onployment;  that  Im- 
mediately after  tills  transaction,  and  In  pur- 
suance of  a  secret  agreement  bMween  Henry 
and  Stanfleld,  the  dtfendant  Stanfleld  assign- 
ed to  the  d^endant  Henry  an  undivided  one- 
half  Interest  In  these  oil  and  gas  leases  with- 
out any  consideration  save  and  Mu»pt  as  a 
part  of  said  secret  understanding  between 
them  at  the  time  of  the  employment  ot  the 
defendant  StanfleUd  by  Henry  acting  for  his 
partners  and  associates  In  the  banning  of 
the  transaction;  that  about  this  time  the 
plaintiff  discovered  tliat  the  defradant  Stan- 
field  had  purchased  with  Ito  money  and  the 
money  of  the  copartnership  about  520  acres 
of  land,  the  title  to  which  the  defendant 
Stanfleld  had  taken  In  his  own  name,  and 
at  the  time  of  the  commencement  of  tUs  ac- 
tion still  held  In  his  own  name  and  upon  de- 
mand refused  to  convey ;  that  said  Stanfleld 
as  such  purchasing  agent  has  never  furnished 
to  the  plaintiff  any  receipts,  checks,  or  vouch- 
ers showing  the  amounte  expended  by  him 
in  the  purchase  of  said  landi^  but  in  Se^t^- 
ber.  1906,  rendered  to  the  company  a  false 
and  fraudulent  general  stet«nent  of  the 
amounts  be  claimed  to  have  expended,  which 
.  was  at  the  time  believed  to  be  correct  by  the 
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plaintiff  company  tod  it  accepted  as  trne 
and  correct;  tbat,  Instead  ot  Bettllng  fairly 
and  bonestly  with  tbe  company,  the  defend- 
ants conspired  together  to  cheat,  wrong,  and 
defraud  snld  corporation,  and,  for  the  pur- 
pose of  giving  said  Henry  a  beneficial  per- 
sonal Interest  in  all  lands  which  said  Wade 
S.  fitanfleld  might  purchase  for  said  com- 
pany, Bald  defendants  at  said  time  mutually 
agreed  that  the  said  defendants  should  share 
equally  and  hold  Jointly  tbe  oil  and  gas  min- 
ing lease  or  leases  which  the  said  company 
was  bound  to  execute  In  said  agreement  to 
the  said  Wade  S.  Stanfleld,  and  that  each 
of  the  defendants  should  enjoj  the  profits 
therefrom ;  that  pursuant  to  the  conspiracy 
between  the  defendants,  the  said  Stanfleld 
did  on  the  30th  day  of  September,  1905,  duly 
convey,  assign,  end  transfer  to  the  defeudant, 
David  W.  Henry,  an  undivided  one-half  in- 
terest In  all  oil,  gas,  and  mineral  substances 
In  and  under  all  of  the  lands  purchased  un- 
der his  employment,  without  any  considera- 
tion ^id  or  agreed  to  be  paid,  directly  or  In- 
directly, save  and  except  the  employment  of 
tbe  said  wade  S.  Stanfleld  by  the  said  David 
W.  Henry,  president  of  the  Verdigris  River 
Land  Company,  and  the  consideration  paid 
by  said  company  to  the  said  Wade  S.  Stan- 
fleld for  tbe  services  rendered  hereinbefore 
stated ;  that  the  defendants  are  each  the 
owners  of  record  of  an  undivided  one-half 
interest  In  said  oil  and  gas  mining  leases 
executed  by  tbe  plaintiff.  The  prayer  for 
relief  reads  as  follows:  "Wherefore,  the 
plaintiff  prays  tbat  an  a<^unt  be  taken  of 
said  trust  property,  and  of  tbe  cash,  rents. 
Income,  royalty,  and  profits  thereof,  which 
have  come  or  should  have  come  into  the 
hands  of  tbe  defendant  David  W.  Henry,  and 
that  be  be  required  to  account  for  and  pay 
the  same  to  tbe  plaintiff;  that  the  defend- 
ants. David  W.  Henry  and  Wade  8.  Stan- 
fleld, be  required  to  account  with  the  plain- 
tiff for  all  moneys  which  have  been  turned 
over  to  them  by  the  plaintiff  herein  as  here- 
inbefore set  out,  and  tbe  plaintiff  have  judg- 
ment against  the  defendants  for  f 50,000,  and 
tbat  the  defendant  David  W.  Henry  be  re- 
quired to  convey,  assign,  and  transfer  the 
undivided  one-half  interest  in  the  oil  and  gas 
mining  leasee  covering  the  a bove^l escribed 
real  estate,  which  he  obtained  and  secured 
from  his  codefendant.  Wade  S.  Stanfleld,  as 
herein  alleged,  to  the  plaintiff,  and,  upon  his 
failure  so  to  do,  that  a  commissioner  be  ap- 
pointed to  make  said  conveyance;  and  tbat 
the  defendants.  Wade  S.  Stanfleld  and  David 
W.  Henry,  be  required  to  convey  all  tbe  real 
estate  hereinbefore  described  and  held  by 
them  or  either  of  them  which  was  purchased 
with  the  plalntlfTs  money,  as  hereinbefore 
set  out;  to  the  plaintiff,  and,  upon  their  fail- 
ure BO  to  do,  that  a  commissioner  be  appoint- 
ed to  make  said  conveyance;  and  for  all 
other  proper  and  necessary  relief." 

The  foregoing  general  statements  of  tbe 
allegations  of  the  petition  are  suffideut  to  j 


show  tbe  relation  between  the  parties  to  the 
suit,  the  nature  of  the  contract  under  which 
the  alleged  liability  arose,  and  to  present  tbe 
only  question  for  review  which  arose  upon 
the  court  below  sustaintog  a  demurrer  to  the 
petition.  After  the  petition  was  filed,  the 
court  upon  motion  of  the  defendants  required 
tbe  plaintiff  to  make  Its  petition  more  def- 
inite and  certain  by  showing  when  and  where 
and  how  plaintiff  was  authorlzed-to  do  busl- 
nesft  In  the  Indian  Territory  by  setting  out 
the  day  on  whlc^  It  filed  Its  certificate  with 
tbe  clerk  of  the  Court  of  Ai^ieals  ai  South 
McAIester;  and  the  plaintiff  excepted  to  this 
ruling  of  the  court,  but  complied  with  tbe  or- 
der by  Inserting  an  allegation  in  its  petition 
as  follows:  "That  on  the  3d  day  of  March, 
1006,  said  company,  by  Its  certificate,  under 
tbe  band  and  seal  of  the  president  of  said 
company,  filed  in  the  office  of  the  clerk  of 
the  United  States  Court  of  Appeals  for  the 
Indian  Territory,  designated  an  agent,  who 
resided  at  South  McAIester,  Ind.  T.,  where 
the  United  States  Court  of  Appeals  la  he1d« 
upon  whom  service  of  summons  and  other 
process  may  be  made."  The  petition  was 
snffldent  without  this  allegation;  the  pre- 
sumption of  law  b^g  that  a  foreign  corpo- 
ration suing  outside  tbe  state  of  its  creation 
has  complied  with  the  domestic  laws,  but 
as  tbe  plaintiff  in  compliance  with  the  or- 
der of  the  coiurt  Inserted  this  amendment, 
and  as  the  petition  as  It  stands  before  us  no 
doubt  states  the  facts  In  relation  to  the 
filing  of  the  certificate  and  appointment  of 
the  agent,  we  do  not  believe  tbat  this  enae 
could  be  of  such  a  prejudicial  nature  as  to 
warrant  a  reversal  of  the  case.  So  we 
wIU  treat  tbe  petition  as  amended  In  consid- 
ering the  ruling  of  the  court  belbw  In  sus- 
taining the  demurrer  to  It  Tbe  demurrer 
was  sustained  on  tbe  ground  tbat  the  plain- 
tiff as  a  foreign  corporation  did  not  file  tbe 
certificate  over  tbe  hand  and  seal  of  the 
company  in  the  office  of  tbe  clerk  of  the 
United  States  Court  of  Appeals  of  the  In- 
dian Territory  designating  a  resident  agent 
where  the  United  States  Court  of  Appeals  of 
the  Indian  Territory  is  held,  upon  whom 
service  of  summons  and  otbee  process  might 
be  bad,  and  stating  the  principal  place  of 
business  of  such  corporation  In  the  Indian 
Territory,  before  It  began  business  in  tbe 
Indian  Territory  and  before  it  made  the 
contract  sued  on,  as  required  by  tbe  law 
relating  to  foreign  corporations  transacting 
business  in  the  Indian  Territory. 

Counsel  for  defendants  contend  that  all 
the  transactions  Involved  In  this  case  were 
completely  performed  b«Core  the  land  com- 
pany bad  a  right  to  transact  business  Involv- 
ing the  subject-matter  of  the  Stanfleld  con- 
tract, and  therefore  falling  within  tbe  in- 
hibition of  section  5  of  the  foregoing  act  (Act 
Feb.  18,  1901,  c.  879,  31  Stat  705),  whldl 
provides  that.  If  any  foreign  corporation 
shall  fall  to  comply  with  the  provisions  of 
the  foregoing  section,  all  its  contracts  with 
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dttanu  and  resIdoitB  of  tlie  Indian  Territory 
■hall  be  Told  as  to  the  corporation,  and  no 
United  States  court  In  the  Indian  Territoty 
shall  enforce  the  same  In  favor  of  the  cor- 
poratlm;  It  b^ng  admitted  that  the  petition 
otherwise  stated  facts  sufficient  to  require 
en  accounting. 

We  have  examined  with  care  the  authori- 
ties cited  by  counsel  for  defendants  in  error 
to  sustain  their  irosltlon,  and  have  come  to 
the  conclusion  they  are  dlstluguishable  from 
the  case  at  bar.  The  principle  laid  down  in 
all  of  these  cases  Is  that,  when  a  contract  Is 
illegal  and  prohibited  by  law,  no  action  can 
be  maintained  upon  it  In  law  or  eQulty,  ei- 
ther to  enforce  Its  obligations  or  secure  its 
fruits  to  either  party,  and,  where  a  party 
cannot  maintain  an  action  without  showing 
an  illegal  act  on  bis  part,  he  must  fall  in 
bis  suit  A  case  that  is  as  illustrative  of 
counsel's  contention  as  any  of  the  many 
cited  by  them  is  Buemmell  v.  Cravens,  13 
OkL  312,  74  Fac.  908.  In  this  case  Ruem- 
mell,  .a  nonresident,  employed  Cravens  as 
bis  agent  to  sell  Intoxicants  at  wholesale 
within  the  territory.  Cravens  procured  a 
license,  conducting  the  business  in  his  own 
name  without  disclosing  his  agency  for 
RuemmelL  After  transacting  the  business  in 
this  way  for  some  time,  an  accounting  was 
bad  between  the  parties,  and  Cravens  was 
found  to  be  Indebted  to  Buemmell.  It  was 
held  in  an  action  by  Ruemmell  for  a  balance 
due  him  that  he  could  not  recover  even  after 
alleging  that  Cravens  had  embezzled  the  mon- 
ey shown  by  the  accounting  to  be  due  him, 
and  misled  and  defrauded  him  In  stating  the 
account  The  decision  was  based  upon  the 
proposition  that  Ruemmell  did  not  Iiave  a 
license  to  sell  Intoxicants  in  Oklahoma,  and, 
being  a  nonresident,  could  not  procure  one, 
and  that  Cravens  had  procured  It  as  agent 
for  him.  which  was  not  permitted  by  the 
law.  In  the  opinion,  distinguishing  the  prin- 
ciple Involved  from  the  rule  laid  down  in 
Planters'  Bank  v.  Union  Bnnk,  16  Wall. 
483,  21  L.  Ed.  473,  Mr.  Justice  Pancoast 
says:  "It  is  plain  to  be  seen  that  the  pres- 
ent case  does  not  fall  within  this  rule.  The 
plaintiff  cannot  recover  in  this  case  without 
the  aid  of  the  illegal  transaction.  This  ac- 
tion is  in  the  nature  of  an  accounting  be- 
tween the  plaintiff  and  defendant  Allega- 
tions of  fraud,  embezzlement,  and  bad  faith 
generally  are  made  against  the  defendant 
and  the  court,  in  order  to  arrive  at  the  fact 
of  whether  or  not  tbete  Is  any  money  In  the 
hands  of  the  defendant,  as  a^nt  of  the 
pialntiff,  unaccounted  for,  must  investigate 
the  entire  transaction.  This  the  court  will 
not  do,  but  will  leave  the  parties  where  It 
finds  them.  To  do  otherwise,  courts  would 
become  auxiliary  to  the  consummation  of 
Tlolatlons  of  the  law."  It  Is  obvious  that 
the  transactions  which  the  court  would  need 
to  Inquire  into  In  order  to  determine  the 
qu^tlons  involved  in  the  case  at  bar  are  not 
Illegal  transactions  In  the  sense  that  selling 


liquor  without  license  Is.  The  statute  under 
consideration  In  this  case  requires  foreign 
corporations  before  beginning  to  carry  on 
business  in  the  Indian  Territory  to  do  cer- 
tain things,  and.  If  they  fall  to  comply  with 
the  statute,  all  their  contracts  with  citizens 
and  resldente  of  the  Indian  Territory  shall 
be  void  as  to  the  corporation,  and  no  United 
States  court  in  the  Indian  Territory  shall 
enforce  the  same  in  favor  of  the  corpora- 
tion. The  transaction  thus  necessary  to  In- 
quire Into  in  orAer  to  compel  the  agents 
of  the  corporation  to  account  to  them  would 
be  the  contracts  between  the  corporation  and 
the  citizens  and  residents  of  the  Indian  Ter- 
ritory that  were  made  In  relation  to  the  lands 
and  money  In  controversy.  These  transac- 
tions were  not  void  except  at  the  option  of 
the  citizens  and  residents  of  the  Indian  Ter< 
ritory  with  whom  they  were  made,  and,  as 
far  as  the  record  shows  In  this  case,  they 
are  not  complaining.  The  defendants  pur- 
chased certain  lands  from  these  citizens  and 
residents  of  the  Indian  Territory  with  mon- 
ey belonging  to  the  corporation,  taking  the 
deeds  In  the  name  of  the  defendant  Stanfield, 
who  thereafter  conveyed  an  undivided  one* 
half  interest  In  them  to  Henry.  The  fldu* 
clary  relation  of  the  defendants  to  the  cor- 
poration is  admitted;  one  Henry  being  the 
president  and  Stanfleld  an  agent  employed 
for  the  purpose  of  making  the  purchases, 
^e  contract  of  the  corporation  with  its 
agent  Stanfleld,  which  they  claim  to  be  void 
and  under  which  they  seek  to  avoid  an  ac- 
counting, Is  a  contract  of  employment  be- 
tween Stanfleld  and  the  corporation,  execut- 
ed In  the  state  of  Indiana.  We  are  of  the 
(pinion  that  the  part  of  the  provision  per- 
taining to  foreign  corporations  which  pro- 
vides that  unless  they  comply  with  the  pro- 
visions of  the  law  la  relation  to  filing  their 
certificate,  etc.,  all  Its  contracts  with  citi- 
zens and  residents  of  the  Indian  Territory 
shall  be  void  as  to  the  corporation,  does  not 
have  reference  to  contracts  of  employment 
entered  into  between  the  corporation  and  Its 
fiduciary  agents;  the  purpose  of  the  statute 
obviously  being  to  protect  citizens  and  resi- 
dents of  the  territory  In  transacting  business 
with  foreign  corporations,  and  not  to  offer 
opportunity  to  the  fiduciary  agents  of  foreign 
corporations  to  neglect  to  comply  with  the 
law,  and  then  exploit  the  corporation.  The 
corporation  must  act  through  Its  agents,  and 
would  be  a  helpless  entity.  Indeed,  if  Its  chief 
executive  officer  could  by  his  neglect  to  com- 
ply with  a  provision  of  the  law  enrich  him- 
self, and  then  find  protection  behind  the  stat- 
ute. Mr.  Chief  Justice  Berkshire,  In  Rehm 
et  al.  V.  German  Ins.  &  Savgs.  Institution  of 
QuIncy,  125  Ind.  135.  22  N.  E.  173,  In  dis- 
cussing a  similar  contract  of  a  foreign  cor- 
poration with  Its  agents,  says:  "But  their 
cause  of  action  did  not  arise  out  of  any 
business  transaction  within  the  purview  of 
the  statute.  The  business  contemplated  is 
such  as  an  Insurance  company  is  authorizeil 
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to  transact  after  It  lias  compiled  wttb  the 
coDdJtlODB  Imposed  by  the  statute,  and  wblch 
is  forbidden  until  such  compllanc&  The 
business  contemplated  Is  that  of  Insurance. 
Tbat  la  the  subject  to  which  the  statute  re> 
lates.  The  statute  contemplates  a  company 
havlDg  agents  In  the  state*  and  relates  to 
such  business  as  they  may  do  after  the  com- 
pany has  compiled  with  its  conditions.  A 
compliance  with  the  requirements  of  the  stat 
nt^  and  the  appointment  of  agents,  are  pre- 
liminary conditions  to  the  business  contem- 
plated. The  contract  sued  iqKm  is  not  a 
contract  such  as  will  ordinarily  be  intrusted 
to  a  mere  agent  of  the  company,  but  one 
ordinarily  executed  by  the  company  itself 
through  its  general  offictfs.  It  has  no  con- 
nection with  the  ordinary  business  of  Insur- 
ance, but  is  preparatory  to  such  tmslnesB. 
'mis  ccmtract  might  liaTe  been  entraed  Into 
in  the  state  of  Illinois  or  elsewhere  and,  if 
executed  in  Indiana,  it  is  none  the  less  a 
valid  contract  because  of  tbe  act  of  1683  (El- 
liott's Supp.  I  993).  The  contract  is  an  ordi- 
nary common-law  contract,  whereby  the  ap- 
pellant agree  to  serve  tiie  appellee  In  a  par- 
tlenlar  manner  for  a  cwtain  compensation. 
We  think  ihe  action  is  omtrolled  by  tbe  rules 
ot  the  common  law."  The  appointment  of 
an  agent  to  transact  fb»  company's  business 
was  not  doing  business  within  the  meaning 
of  the  statute.  The  appointment  of  offlcers 
and  agents  is  necessarily  a  preliminary  step 
to  engage  in  boslness.  If  the  appointment 
in  Indiana  of  Btanfleld  was  an  Ul^al  act, 
BO  was  tbe  election  of  the  president  and  oth- 
er oflScers,  as  the  company  was  organised 
and  the  offlcers  all  elected  there.  The  fol- 
lowing authorities  are  In  point  on  this  propo- 
sition: Wilson  T.  Obto  Farmers'  Ins.  Co., 
IM  Ind.  402,  73  N.  B.  892;  Sullivan  v.  Bbee- 
han  (a  a)  89  Fed.  247;  MlUer  v.  WUllams 
et  al.,  27  Coio.  84,  59  Pac.  740;  Hogan  t. 
City  of  St  Louis  et  aU  176  Ho.  149,  75  S. 
W.  694;  Galena  Uin.  &  Smelting  Co.  v. 
Frasler,  20  Pa.  Super.  Ct  304. 

Entertaining  this  view  of  the  case,  It  fol- 
lows that  the  Ju^ment  of  the  court  below 
must  be  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  and 
take  such  further  proceedtaigs,  not  inconsist- 
ent with  this  opinion,  as  may  be  necessary. 

DTTNN,  WILLIAMS,  HATES,  and  TUR- 
NER, JJ.,  concur. 

(26  Okl.  IS) 

BELLAMY  v.  WASHITA  VALLEY  TELE- 
PHONE CO.  et  al. 
(Supreme  Court  of  OUaboma.    Nor.  ft  1909.) 
Costs  (|  182*)— Pabtiib  Liabxx— Rbocivxb- 

SHIP. 

Wbere,  on  final  hearing,  It  la  decreed  hj 
the  conrt  that  plamtiC  take  Dothing  by  bis 
aoit;  that,  in  effect,  the  appointment  of  the 
zeceiTer  was  wrongful;  that  he  be  discharged 
and  the  property  in  controversy  restored  to  de- 


fendants—AeU  that  the  court  did  not  err  In  tba 
exercise  of  Its  discretion  in  taxing  plaintiff  with 

tbe  costs  of  the  receivership. 

lEd.  Note.— For  other  cases,  see  Coats,  CenL 
Dig.  8  696;  Dec.  Dig.  |  192.*] 

(Syllabus  by  tha  Court.) 

Error  from  District  Court,  Gttnadlan  Comi- 
ty; G.  F.  Irwin,  Judge. 

Action  George  W.  Bellamy  against  the 
Washita  Valley  Telephone  Company  and  oth- 
ers. Fnnn  a  Jndgm«it  for  defendants,  plain- 
tiff brings  error.  Affirmed. 

E.  E  Blake,  for  plaintiff  In  error.  Dale, 
Bierer  &  Hegler,  for  defendants  In  error. 

TURNER,  J.  On  February  27,  1905, 
George  W.  Bellamy,  plaintiff  In  error,  plain- 
tiff below,  sued  the  Washita  Valley  Tele- 
phone Company,  J.  C.  Barrel,  0.  I.  Petty,  E. 
A.  Harrel,  P.  H.  Wright,  G.  H.  Rowley,  H.  1* 
Rowley,  and  R.  D.  Reynolds,  defendants  In 
error,  defendants  below,  In  the  dlatrlct  court 
of  Canadian  county,  and  In  his  petition 
states,  substantially,  tbat  he  Is  a  stockhold- 
er In  the  defendant  company.  That  J.  O. 
Harrel,  B.  A.  Harrel,  and  C.  I.  Petty  are 
pretended  8to<^holderB,  and  as  such  assume 
to  act  as  officers  therein.  That  they  have 
taken  possession  of  the  properties  thereof, 
and  deny  plaintiff,  as  stockholder  and  presi- 
dent, access  to  Its  books  and  records.  That 
said  defendants  are  dissipating  the  earnings 
and  profits  of  said  company  In  tbe  way  of 
expenses  and  salaries  to  tbemaelves,  and 
prays  for  a  receiver  of  the  properties,  tnn- 
cblse,  rights,  books,  and  accounts  of  said 
company.  That  the  rights  of  all  defendants 
except  said  F.  H.  Wright  In  the  stock  of 
said  company  be  determined,  and  that  Its 
affairs  be  wound  up  and  said  corporation  dis- 
solved. On  the  same  day  notice  was  serred 
on  defendant  F.  H.  Wright,  as  vice  president 
of  said  company,  and,  after  answer  filed  pur- 
suant thereto  on  March  4,  IdO^i,  the  Judge  of 
said  court,  at  tbe  time  and  place  mentioned 
In  said  notice,  heard  the  application  of  said 
plaintiff,  and  appointed  a  receiver  accord- 
ing to  the  prayer  of  his  i>etItlou,  who  quali- 
fied and  took  possession  of  the  property  of 
the  company,  and  entM>ed  upon  the  discbarge 
of  his  duties  as  such  receiver.  That  there- 
after defendants,  not  disclaiming,  filed  a  mo- 
tion to  vacate  said  appointment,  which  said 
motion  was  thereafter,  on  June  20, 
beard  and  by  the  court  overruled.  That 
thereafter  said  receiver  made  report  to  tbe 
court  of  his  trust,  and  on  December  27,  1906^ 
on  his  petition  was  by  the  court  allowed  $2S 
per  month  as  a  provlalonal  allowance,  and 
thereafter  continued  to  act  as  receiver  until 
November  2B,  1906.  at  which  time  the  cause 
came  on  for  a  final  hearing  upon  Its  merits, 
on  which  said  day,  after  the  same  was  fully 
heard  by  the  court.  In  substance,  it  ordered 
that  plaintiff  take  nothing  by  bis  suit;  that 
said  receiver  be  discharged;  tbat  the  prop- 


*For  other  cm—  see  sum  toplo  utd  isethm  NUHBBK  In  Dee.  *  Am.  Diss.  1M7  te  iatt,  *  SvorUr  IwliMt 
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erty  of  laid  company  be  restOTed  to  defend- 
ants;  and  that  plaintiff  pay  all  costs — from 
vlilch  said  order  (and  Its  modification  made 
and  entered  April  13,  1907).  after  motion 
for  a  new  trial  filed  and  overmledt  plaintiff 
appealed,  and  the  only  error  assigned  is 
that  ihe  court  erred  In  taxli«  plaintiff  with 
the  costs  of  the  recelTershlpk  There  Is  no 
error  In  this. 

On  a  hearing  on  the  merits  the  court,  .In 
effect,  found  that  plaintiff  had  nnwarrant' 
ably  procured  the  appolntm«it  of  tha  receiv- 
er, and  should  therefore  In  all  fairness  pay 
the  expenses  of  the  recetvershlp.  This  the 
court  sitting  as  a  chancellor  had  a  right  to 
do  la  the  exercise  ot  Its  sound  1^1  discre- 
tion la  the  taxation  of  costs,  and  that,  too, 
Ittd^ndent  of  stetntb  With  this  discretion 
we  will  tiot  Interfere,  unless  it  clearly  ap- 
pears that  the  same  has  been  abused.  And 
into  said  allaged  abuse  we  cannot  inquire, 
OS  the  testimony  on  the  hearbig  is  not  before 
us.  That  the  court  had  a  right  to  make  the 
order  Is  clear.  28  Am.  ft  Eng.  Viae,  of  Law, 
1107,  says:  "So,  also,  where  a  party  nnwar- 
rantobly  and  improp^Iy  obtains  the  ap- 
pointment of  a  recover,  the  party  procuring 
such  appointment  has  bem  ta^  liable  to 
pay  the  entire  expense  of  ttw  reoeiTersblp" — 
cttlng  authwltles.  In  St.  li.,  E.  ft  8.  By. 
Co.  T.  Wear,  135  Mo.  290.  86  S.  W.  857,  668, 
S3  U  B.  A.  Sil,  the  court  said:  "Where  the 
ord«*  appointtng  a  recelrer  is  adjudged  to 
be  unauthorised,  the  receiver  is  not  entitled 
to  compensation  from  tba  funds  coming  into 
his  hands  by  Tlrtue  ot  the  order.'*  In  Mc- 
Anrow  Martin.  183  111.  487.  B6  N.  B.  16a 
tiie  court  states  the  rule  thus:  "If  the  order 
appointing  a  recelTor  is  revoked,  and  be  is 
directed  to  return  the  property  to  the  persons 
entitled  thereto,  his  compensation,  as  a  gen- 
eral thing.  wtU  not  be  paid  out  of  ttae  funds 
placed  in  his  bands.  When  the  appointment 
of  the  receiver  Is  upon  an  application  ad- 
verse to  the  defei^nt  in  the  cause,  and  is 
without  authority  of  law,  the  receiver  must 
look  tor  bis  fees  and  compensation  to  the 
complainant  In  the  suit;  upcm  -whose  appli- 
cation he  was  appointed.  So.  when  a  re> 
ceirer  obtains  possession  of  mcmey  or  prop- 
erty under  an  otSst  whldi  is  afterwards  re- 
versed on  appeal,  and  he  Is  required  to  re- 
store the  money  to  the  parson  entitled  there- 
to^ he  cannot  claim  compmsatlon  out  of  the 
■funds  In  Ills  bands,  but  must  look  tber^r  to 
the  party  who  secured  his  appointment 
Weston  V.  Watts.  45  Hun  (N.  T.)  219;  French 
V.  Gifford,  81  Iowa.  4SS;  Verplanck  v.  In- 
surance Oo.,  2  Paige  (N.  T.)  43S;  Radford 
V.  Folsom,  55  Iowa,  276,  7  N.  W.  604."  In 
Trick  V.  Frits.  124  Iowa,  529,  100  N.  W.  518. 
the  court,  after  stating  the  general  rule.  In 
substance,  to  be  that  the  expenses  of  the  re- 
ceivership should  be  satltf  ed  out  of  the  prop- 
erty coming  Into  the  hands  of  the  receiver, 
lays  down  the  well-recognized  exception 


tbus:  "But  where  the  ilglit  of  the  plaintiff 
to  subject  the  property  for  which  he  seeks 
to  have  a  receiver  appointed  to  the  payment 
of  his  claim  Is  resisted  ^m  the  beginning, 
and  the  effect  of  the  appointment  of  a  re- 
ceive Is  to  subject  to  the  control  of  such  re- 
ceiver property  In  which  the  plaintiff  Is,  as 
the  result  of  the  litigation,  found  to  bave  had 
no  interest  or  right  whatever,  it  would  evi- 
dently be  manifestly  unjust  tliat,  after  de- 
termination of  the  cause  against  the  plaintiff, 
be  should  be  allowed  to  have  the  expenses 
of  the  receivership,  which  be  has  occasioned 
by  his  unfounded  claim,  and  from  which  the 
opposite  party  derives  no  benefits,  satisfied  out 
of  the  property  itself.  Such  a  result  would 
be  inequitable,  fOr  it  would  tiirow  upon  de- 
fendant the  burden  of  litigation  instituted 
by  plaintiff  without  r^ht"  See,  also,  Beech 
on  Receivers,  }  778;  Howe  et  al.  v.  Jones,  06 
Iowa.  156,  28  N.  W.  876;  Moyers  v.  Coiner. 
22  Fla.  422;  Myres  t.  Trankentbal.  Il5  III. 
App.  890;  Weston  v.  Watts.  40  Hun,  219: 
Lockhart  t.  Qee,  8  Tom.  Ch.  832. 

But,  independent  of  anything  we  bave 
said,  as  Wilson's  Rev.  ft  Ann.  St  IfiOB,  c. 
66.  art  28, 1  685  (section  4783).  gives  the  trial 
court  while  sitting  as  a  chancellor  a  vwy 
wide  discretion  on  the  taxation  of  costs, 
irtiich  said  discretion  we  do  not  tblnk  the 
court  has  to  thfai  instance  in  any  wise  abus- 
ed, we  see  no  reason  why  the  order  of  the 
lower  court  should  not  be  afllrmed,  and  it  Is 
so  ordered.  All  the  Justices  concur. 


(2S  oki.  m) 

LEIBBR,  Justice  of  the  Peace,  v. 
ARGAUBRIGHT. 
(Supreme  Court  of  Oklaboma.    Not.  9,  1909J 
Justices  of  tub  Peace  (|  71*)— JuBtsotcTtoii 
.—Trial  of  Causes  Outside  of  Township. 
Under  the  statutes  of  Oklahoma  (section  8. 
art  1,  c.  81  [section  00G4],  WilHoa's  Rev.  ft 
Ann.  St  Okl.  1903).  justices  of  the  peace  an 
townsbln  officers,  and  are  required  to  reside  and 
bold  their  office  within  the  towneblp  where  elect* 
ed  (section  4,  arL  1.  c  81  [section  GGtiO).  Wil- 
son's Rev.  &  Ann.  St  OkL  1003),  and  jurisdlc* 
tion  to  try  and  determine  causes  outside  of  -the 
township,  not  lieing  granted,  cannot  be  conferred 
by  acreement  of  parties. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the^  Peace.  Cent  Dig;  H  23^^;  Dec  Dig.  | 

(Syllabus  by  the  Court) 

Error  from  District  Court  Muskogee  Conn 
ty ;  John  H.  King,  Judge. 

Application  of  Laura  Arganbright  for  writ 
of  prohibition  against  John  O.  Leiber,  Jus- 
tice of  the  Peace  In  and  for  Harris  Township, 
Muskogee  County.  From  an  order  granting 
the  writ  deftodant  brings  error.  Afllrmed. 

William  T.  Huttings  and  William  P.  Z. 
German,  for  pUUntlff  to  enw.  W.  D.  Half- 
hlll  and  Wm.  A.  Oreao.  for  defendant  to  er- 
ror. 
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DUNN,  J.  This  case  preamts  error  from 
the  district  court  of  Muskogee  county,  Okl., 
and  but  one  question  Is  submitted  for  deter* 
mlnatlon,  which  Is:  Has  a  Justice  of  tbe 
peace  Jurisdiction  to  receive,  file,  try,  and  de- 
termine an  action  by  consent  of  the  partly 
outside  of  the  township  where  he  Is  elected? 
Neither  the  Supreme  Oourt  of  Oklahoma  ter- 
ritory nor  of  the  state  has  ever  had  occasion 
to  pass  on  this  question. 

Section  18,  art  7,  of  the  Constitution  (Sny- 
der's Ck>nst  p.  221),  creates  the  office  of  Jus- 
tice of  the  peace  with  Jurisdiction  coexten- 
sive with  the  county.  Section  2,  art  17,  of 
tbe  Constitution  (Snyder's  Const  p.  835), 
enumerates  the  different  county  officers  pro- 
vided for  under  the  Constitution,  and  a  Ju»- 
tlce  of  the  peace  Is  not  among  them,  and  then 
provides  for  such  mnnlclpal  and  township  of- 
flcers  as  are  provided  for  under  the  laws  of 
the  territory  of  Oklahoma.  Section  3,  art 
1,  c  81  (section  6664),  Wilson's  Rev.  &  A^n. 
St  Okl.  19(3,  enumerates  the  different  town- 
ship officers,  among  which  are  two  Justices 
of  the  peace.  Section  4,  art.  1,  c.  81  (section 
6665),  of  the  same  statutes,  then  provides 
that  "all  township  offlcera  shall  reside  and 
bold  their  offices  in  tbe  town^lp  for  which 
they  shall  have  been  elected  or  appointed," 
etc.  Hence  we  notice  that  the  office  of  ju»- 
tice  of  tbe  peace  la  not  Indaded  among  those 
provided  for  the  county,  and  Is  iqteclflcally  in- 
cluded among  those  for  each  township.  While 
tbe  Jurisdiction  of  the  Justice  of  the  peace 
is  territorially  as  extensive  as  the  county 
within  which  tbe  township  In  which  he  Is 
elects  is  located,  yet  to  oar  minds  the  provl- 
Mon  of  the  statute  requiring  taim  to  reside 
within  his  township  and  to  hold  his  office 
therein  contemplates  that  be  shall  be  and  re- 
main within  biB  township  for  the  transaction 
of  bis  official  baslness. 

Other  sections  of  the  statutes  to  which  we 
have  not  referred  are  entirely  consistent  with 
and  strengthen  the  conclusion  herein  express- 
ed, and  there  la  no  section  whldi  conflicts 
therewith.  Counsel  for  both  parties  have 
with  commendable  zeal  briefed  this  question, 
and  we  have  with  much  Interest  read  the 
authorities  dted  and  considered  the  argu- 
ments made.  In  addition  thereto,  we  have 
made  an  extended.  Independent  investigation, 
but  without  securing  much  additional  light 
to  that  presented  by  counsel.  Many  cases 
tendered  were  found,  on  securing  the  stat- 
utes upon  which  they  were  written,  not  to 
be  in  point,  and  hence  are  not  noticed  In  this 
opinion.  The  office  of  Justice  of  the  peace  in 
Oklahoma  is  tbe  same,  and  endowed  with 
practically  the  same  power  and  authority,  as 
la  the  same  office  in  the  state  of  Kansas.  Qnr 
statutes  relating  thereto  are  Identical  with 
the  atatntes  of  Kansas.  This  question  has 
been  before  the  courts  of  that  state  in  sev- 
eral cases,  and  the  views  of  its  Supreme 
Court,  which  to  a  great  extent  answer  the 
arguments  of  counsel  for  plaintiff  in  error, 
and  with  whlcb  we  are  In  entire  accord,  are 


announced  in  the  following  authorities:  Phil- 
lips V.  ThraUs,  26  Kan.  780;  Wilcox  v.  Jotm- 
son  et  al.,  34  Kan.  655,  9  Pac.  610;  A.,  T.  & 
S.  r.  Railroad  Co.  v.  Rice,  36  Kan.  693,  14 
Pac.  229.  Justice  Brewer,  speaking  for  the 
court  in  the  case  of  Phillips  v.  Thralls,  supra^ 
said:  "Does  this  extending  the  limits  of  their 
territorial  Jurisdiction  beyond  tbe  limits  of 
the  territory  which  electa  give  them  a  right 
to  hold  court  anywhere  within  the  larger  lim- 
it, or  must  the  locally  of  the  court  t>e  con- 
fined to  the  territory  which  electa  and  of 
which  they  are  the  officers?  My  Brethren 
think  the  latter,  and  that,  in  the  absence  of 
express  statutory  authority,  a  Justice  of  the 
peace  cannot  hold  his  court  outside  tbe  local- 
ity which  elects  him  and  of  which  be  la  an 
officer.  Whatever  the  limits  to  which  process 
may  go  out  of  his  court,  or  whatever  the  ex- 
tent of  the  territorial  Jurisdiction  conferred 
upon  him,  he  Is  an  officer  of  .the  township, 
his  conrt  is  a  court  of  the  township,  and  hla 
court  aa  a  court  has  no  valid  existence  out- 
side the  limits  of  that  township.  One  pur- 
pose contemplated  In  the  organization  of 
these  courts  was  to  have  neighborhood  courts, 
convenient  to  every  individual  for  the  settle- 
ment of  minor  disputes.  If  one  Justice  may 
move  his  court  out  of  hla  township  to  any 
other  place  in  tbe  county,  all  may;  and  we 
may  have  the  spectacle  of  all  the  Justioea  of 
all  the  townships  In  a  county  ,  congregating  In 
tbe  county  seat,  and  holding  office  there. 
Thus  would  one  of  the  beneQcent  purpoMV 
of  these  inferior  courts  he  defeated."  To  the 
same  point  Mr.  Justice  Valentin^  In  the  case 
of  A.,  T.  &  S.  F.  R.  Co.  v.  Rice,  supra,  said: 
"A  Justice  of  the  peace  is  a  township  officer, 
under  the  Constitution,  and  cannot  be  a  coun- 
ty officer  or  a  state  officer.  It  ia  true  that 
Justices  of  the  peace  are  tn  some  sense  'Jus- 
tices of  the  peace  in  their  respective  coun- 
ties,' and  also  In  the  state;  It  la  true  that  a 
Justice  of  tbe  peace  may,  within  his  own 
township,  perform  the  duties  of  s'j  examining 
magistrate  in  cases,  or  hear  cases,  p.ri8lng 
In  any  part  of  bis  county ;  and  it  Is  also  true 
that  he  may,  within  hla  own  township,  Isane 
criminal  process  to  be  served  in  any  part 
of  the  state;  but  it  does  not  follow  from 
these  powers  given  that  he  may  go  into  any 
part  of  the  county  or  Into  any  part  of  tbe 
state  and  there  perform  official  acts.  He  can 
perform  his  official  acts  only  In  his  own 
township.  Criminal  complaints  must  be  tak- 
en to  the  Justice,  and  not  the  Justice  to  th» 
criminal  complaints.  If  for  any  reason  it 
la  more  desirable  to  commence  a  criminal 
prosecution  In  one  township  than  In  another. 
It  must  be  commenced  before  some  Justice  of 
the  peace  of  that  townahip ;  but,  If  it  Is  pref- 
erable to  commence  before  some  particular 
Justice,  then  the  parties  must  go  to  that  Jus- 
tice, and  not  transport  him  into  some  oUier 
township.    His  office  Is  not  migratory." 

We  therefore  hold  that  a  Justice  of  ths 
peace  Is  without  Jurisdiction  to  sit,  bear,  and 
I  determine  any  action  outside  of  the  tovrur 
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ship  where  he  Is  elected,  and  fbe  conseat  of 
the  parties  cannot  confer  snch  authority, 
where  It  finds  no  sanctlcm  in  the  statnte. 

KANE,  a  X.  and  TDBNEB,  WIIiLTAMS. 
and  HAYDS,  3J.,  concur. 


m  OU.  707) 

CHICAGO.  R.  I.  &  p.  RT.  CO.  r.  LOGAN, 
SNOW  &  CO. 
(Sapreme  Conrt  of  Oklahoma.    May  12,  1909.) 

1.  Appbai,  and  Bbbor  (S  1088*)— Habhixss 
'  Ebbob. 

A  motion  to  reqalre  the  plaintiffs'  petition 
to  be  made  more  definite  and  certain  being  over- 
raled,  it  affirmatlTely  appearing;  from  the  record 
that  the  defendant  was  not  prejudiced  thereby, 
the  nlinr  of  the  lower  court  thereon  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  4081 ;  Dec.  Dig.  $  1039.*] 

2.  Cakbiebs  (S  132*)— InjuBiES  to  Fbbioht— 
Acrr  or  Ood— Bubden  of  Proof. 

Whenever  a  carrier  seeks  to  excuse  itself 
for  loss  occurrine  on  account  of  an  act  of  God, 
or  some  irresistible  Euperhuman  cause,  the  bur- 
den'of  proof  rests  upon  the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  S3  &7&-C79;  Dec  Dig.  S  132.*] 

3.  Cabbikbb  (f  184*)— Loss  or  Qoodb— Bvi- 

DEnCE. 

It  appearing  tbat  the  goods  delivered  to  the 
plaintiff  in  error,  as  a  common  carrier,  were 
placed  in  a  sealed  car  and  set  upon  a  switch 
for  transit,  and  an  unprecedented  flood  came 
In  such  intensltr,  volume,  and  so  sudden  and 
extraordinary  as  to  constitute  an  Irresistible  sup- 
erhuman cause,  no  evidence  being  offered  hy  the 
carrier  as  to  the  condition  of  the  car  after  the 
flood,  the  goods  in  question  being  not  identified 
in  the  ear  after  the  flood,  the  flood  waters  rising 
eight  feet  from  the  ground  where  said  car  was 
standing,  the  perishable  goods  contained  in  tbe 
cars  caught  in  the  flood  bein^  "dumped"  in  the 
Kaw  or  Kansas  river,  but  the  goods  In  con- 
troversy not  being  of  that  character,  all  of  the 
goods  identifled  being  forwarded  to  their  proper 
destination,  those  that  could  not  be  identifled 
supposedly  or  probably  being  forwarded  to  the 
claim  department  In  Chicago,  the  goods  In  con- 
troversy never  reaching  their  proper  destination, 
and  no  showing  being  made  in  rn^ard  to  the 
same  bj  the  claim  department  at  Chicago,  teZd, 
that  .the  verdict  of  the  jury  against  the  carrier 
will  not  be  disturbed. 

IBd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  588;  Dec  Die  1  iS^*} 

Dunn,  J.,  dlssentlnf. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Coun- 
ty; O.  F.  Irwin,  Judg& 

Action  by  Logan,  Snow  &,  Go.  against  the 
Oilcago,  Rock  Island  A  Pacific  Railway  Com- 
pany, Jndgm^t  for  plaintiff,  and  d^oidant 
brings  error.  Afifirmed. 

On  the  18th  day  of  May,  A.  D.  1905,  the  de- 
fendants In  error,  as  plaintiffs,  commenced 
this  action  against  the  plaintiff  in  error,  as 
d^endant.  In  the  district  court  of  Kingfisher 
comil7,  territory  of  Oklahoma,  declarli^  In 
their  petition  m  three  alleged  causes  of  ac- 
tion. In  the  first  count  It  was  alleged:  That 


on  the  27th  day  of  May,  1903,  the  plaintiffs 
were  the  owners  of  certain  goods,  wares,  and 
merchandise  of  the  value  of  $323.03.  and  on 
said  date  delivered  said  goods,  wares,  and 
merchandise  to  the  d^endaot  as  a  public 
carrier  at  Kansas  City,  Mo.,  to  transport  and 
carry  same  from  that  point  to  Kingfisher, 
Ohl.  T.;  tbat  said  defendant  received  and  ac- 
cepted sUd  goods  In  good  condition  as  a  pub- 
lic carrier,  and  agreed  and  undertook  for  a 
valuable  consideration  to  transport  same  to 
Kingfisher,  and  there  deliver  same  to  the 
plaintiffs;  that  said  defendant  after  receiv- 
ing said  goods,  wares,  and  merchandise  for 
shipment,  wholly  failed,  neglected,  and  re- 
fused to  carry,  transport,  and  deliver  same  to 
the  plaintiffs  at  Kingfisher,  Okl.  T.,  although 
frequently  demanded  so  to  do,  and  still  ao 
neglects,  falls,  and  refuses  to  do  so,  and  re- 
fuses to  aecoont  for  said  goods  In  any  manner, 
to  the  damage  oi  the  plaintiffs  In  the  sum  of 
$323.03.  The  second  count  Is  the  same  as  the 
first,  except  that  It  alleges  the  date  to  be  the 
29th  day  of  May,  1903,  and  the  value  of  the 
goods  or  amount  of  damage  to  be  $27.63.  The 
tlilrd  count  Is  also  the  same  as  the  first,  ex- 
cept the  allegatltm  as  to  the  date  Is  May  26, 
1903,  Instead  of  May  27th,  and  the  value  of 
the  goods  or  damages  la  alleged  to  be  $6a98. 

On  the  lldi  day  of  June,  1903.  the  defraid- 
ant  filed  ite  motl(m  to  require  plaintiffs  to 
state  In  their  several  causes  ot  action  wheth- 
er or  not  the  allied  agremento  between  the 
plalntlffa  and  the  defendant  were  In  writing 
and.  If  so,  by  what  representative  of  the  com- 
pany  th^  were  executed,  etc.  On  the  12th 
day  of  June,  1903,  the  defendant  filed  Its  de- 
murrer to  the  petition  of  the  i^alntlth,  on  the 
grounds:  (1)  Want  of  Jurisdiction  of  the  per- 
son of  defendant  or  the  subject-matter  of  the 
action;  ®  want  of  capacity  to  sue;  anotii' 
er  action  pending  between  the  same  parties 
for  the  same  cause;  (4)  defect  of  parties, 
plaintiff  or  defmdant;  (tSi  several  causes  of 
action  Improperly  Joined ;  (0)  the  petition  did 
not  state  facte  Bufl9ci«it  to  constltnte  a  cause 
<^  action.  On  the  2d  day  of  Dec^ber,  1903. 
the  court  separately  overruled  the  motion  of 
the  defendant  to  require  plaintlffB  to  make 
the  petition  more  definite  and  certain,  and 
the  demurrer,  to  eadi  of  whldi  ezcepUcmB 
were  properly  saved.  On  the  30th  day  of  De- 
cember, 1906,  defendant  filed  Ite  answer  to 
tbe  petition  of  the  plalntiffB,  denying  each 
and  ev«7  allegation  therein  except  as  admit- 
ted. Defendant  admitted  that  it  was  a  cor^ 
poratltm  as  alleged*  and  a  public  canler  of 
fre^ht  between  Kansas  Gl^,  Mo.,  and  King- 
fisher, Okl.  T*,  and  that  on  the  27tti  day  of 
May,  1903,  the  plaintiffs  were  the  owners  of 
certain  goods;  and  stetes  tbat  said  goods  were 
by  the  plaintiffs  8hln;>ed  from  Chicago,  IlL.  to 
Kingfisher,  Okl.  T.,  over  the  line  of  the  Wa- 
bash Railway  Company,  nnder  contract  be- 
twe«i  the  idaintlffs  and  said  Wabash  Rail- 
way Company,  and  that  said  goods  were  de- 
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livered  by  said  Wabasb  Railway  Company  to 
the  defendant  at  Kansas  City,  Mo.,  on  said 
date,  that  on  and  Immediately  after  said  27th 
day  of  May,  1903,  a  great  and  nnprecedent- 
ed  flood,  caused  by  the  overflowing  of  the 
Kaw  or  Kansas  and  the  Missouri  rivers  oc- 
curred at  said  point,  and  by  reason  thereof 
the  yards,  tracks,  and  warehouses  of  Bald  de- 
fendant at  said  jwlnt  where  the  goods  were  de- 
livered were  suddenly  and  unexpectedly  over- 
flowed, and  the  defendant's  property,  Includ- 
ing its  buildings,  warerooms,  and  care,  was 
caught  In  the  flood  and  the  goods  bo  owned 
by  the  plalntltFs  were  In  said  way,  without 
any  fault  on  the  part  of  the  defendant,  lost 
and  destroyed  by  being  washed  away  and 
covered  with  earth,  water,  and  wreckage, 
caused  by  said  freshets  In  said  rivers,  that 
the  defendant  In  good  faith  endeavored  to  re- 
move said  goods  beyond  the  reach  of  Bald 
waters,  but  the  rise  of  the  same  was  so  sud- 
den, unexpected^  and  unprecedented  that  It 
was  unable  to  do  so.  On  the  16th  day  of 
January,  1904,  plaintiffs  filed  their  reply  to 
said  answer,  denying  each  and  every  allega- 
tion contained  therein  Inconsistent  with  their 
petition.  On  the  same  day  the  plaintiffs  and 
the  defendant,  through  their  attorneys,  stipu- 
lated that  the  value  of  the  goods  Involved  in 
said  cause  as  Bued  by  the  plaintififB  was  that 
fixed  In  the  petition  of  the  plaintlffB,  that 
said  goods  were  of  the  actual  market  value 
of  $411.64  at  the  time  same  were  alleged  to 
have  been  received  by  the  defendant,  and  in 
good  condition.  On  the  8th  day  of  July,  1907, 
the  trial  of  said  action  was  begun  In  the  dis- 
trict court  of  Kingfisher  county,  Okl.  T.,  and 
the  question  upon  whom  the  burden  of  proof 
rested  was  raised.  The  court  ruled  that  In 
view  of  the  pleadings  and  admissions  the  bur- 
den was  on  the  defendant,  to  which  action 
of  the  court  no  exception  was  taken. 

The  evidence  on  the  part  of  the  defendant 
to  sustain  the  averments  of  its  answer  Is 
substantially  as  follows:  George  Chaplin, 
chief  clerk  of  Its  local  freight  office  at  Kan- 
sas City,  Mo.,  testified  that  the  records  of  the 
company  showed  that  they  received  the  ship- 
ment on  May  29th,  and  that  it  was  loaded 
on  the  same  day  on  one  of  the  regular  mer- 
chandise cars  for  the  west,  but  that,  on  ac- 
count of  fiood  conditions  west,  no  cars  on  that 
day  ran  west  on  defendant's  line.  In  answer 
to  interrogatories,  he  testified:  "Q.  After 
the  flood  you  may  state  whether  or  not  the 
goods  In  question  were  ever  found  or  Identi- 
fied? A.  No,  we  were  never  able  to  identify 
them.  Q.  Was  the  car  In  which  these  goods 
were  loaded  submerged  with  water?  A.  It 
was  to  a  depth  of  8  feet  (from  the  ground). 
Q.  Now,  when  you  came  to  getting  the  ac- 
tual goods  of  liOgan,  Snow  &  Co.,  state  wheth- 
er or  not  you  were  able  to  Identify  them? 
A.  Our  records  show  that  they  were  loaded 
In  that  particular  car.  Q.  Can  you  testify 
from  your  recollection?  A.  Tes,  sir;  I  can. 
We  were  unable  to  Identify  these  goods,  our 
records  show  IL   Q.  What  finally  became  of 


(OU. 

these  goods,  If  you  know?  A.  I  can't  say. 
All  the  unldentifled  goods  were  sent  to  Chi- 
cago. Q.  Sent  to  Chicago?  A.  But  they  were 
in  such  a  sbnpe  that  they  were  not  worth 
the  freight  charges  all  that  I  saw."  He  fur- 
ther testified  that  on  the  night  of  the  29th 
day  of  May  the  goods  were  put  in  the  box 
car  in  question  and  the  car  was  sealed  up. 
"Q.  Stnte  whether  or  not,  after  going  Into 
the  cars  and  taking  out  the  freight.  It  was 
possible  to  identify  all  the  freight  In  the 
cars?  A.  It  was  not  possible  to  Identify  all 
the  freight  in  the  cars.  Q.  State  whether  or 
not  it  was  possible  to  Identify  all,  or  even  to 
find  all,  of  the  freight  that  your  books  show- 
ed should  be  In  the  cars?  A.  It  was  not  pos- 
sible to  Identify  the  freight,  and  there  was 
a  great  deal  of  the  freight  that  we  couldn't 
find  at  the  time  the  cars  were  unloaded." 

Mr.  Peterson,  the  general  warehouse  fore* 
man  of  the  defendant  at  EauBaa  City,  testi- 
fied as  follows:  "Q.  Do  you  remember  this 
shipment  of  goods  of  Logan,  Snow  ft  Co..  of 
Eingflsher,  Okl.,  these  goods  In  question?  A. 
I  know  by  the  handling  of  all  records  ,and 
correspondence  about  it  and  endeavoring,  to 
locate  the  shipment.  Q.  Do  you  know  wheth- 
er or  not  you  were  ever  able  to  Identify  this 
particular  shipment  after  the  flood  subsided? 
A.  We  were  not.  Q.  Did  yon  find  tbeee  goods 
that  are  in  controversy  here  when  you  got  In 
there  to  checking  up?  A.  No,  sir.  Q.  What 
became  of  the  goods  generally  that  came  out 
from  that  flood;  what  did  you  do  with  them? 
A.  A  great  many  of  the  goods  were  worthless, 
such  as  crackers.  Stuff  of  that  kind  were 
thrown  away.  Goods  that  were  plainly  mark- 
ed we  took  up  with  the  consignee  and  ship- 
pers. In  most  cases  got  disposition  on  them. 
The  goods  that  were  badly  damaged  and  we 
were  unable  to  Identify  were  supposed  to  be 
Bent  to  Chicago.  Q.  You  never  got  disposi- 
tion on  this  shipment  of  plaintiffs'  here?  A. 
We  got  disposition,  but  we  never  located  the 
goods.  Q.  You  don't  know  what  became  ol 
the  goods?  A.  No,  sir;  I  do  not  Q.  Do 
you  know  what  day  the  goods  of  Logan, 
Snow  ft  Co.  were  received  by  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company,  and. 
If  so,  what  day?  A.  On  May  2Sth.  Q.  Did 
you  ever  make  any  effort  to  Identify  these 
goods?  A.  I  did.  Q.  Were  you  Buccessfnl? 
.\.  No.  Q.  Now,  what  t)ecame  of  the  goods 
that  was  in  that  car  that  was  loaded  on  the 
29th  day  of  May,  1903  (referring  to  the  car 
in  which  the  goods  in  question  were  placed)? 
A.  A  great  many  of  them  were  sent  to  the 
destination ;  some  of  them  damaged  to  such 
an  extent  that  they  were  dumped ;  and  those 
that  we  were  unable  to  Identify  probably 
went  to  Chicago.  Q.  That  was  the  final  dis- 
position of  all  the  goods  that  was  In  the  cars 
at  that  time?  A.  Yes,  sir.  Q.  Now,  you 
speak  about  them  being  dumped.  What  do 
you  mean  by  that?  A.  Such  goods  as  crack- 
era,  or  goods  that  would  not  stand  It  to  pass 
through  the  flood,  were  put  in  what  we  called 
a  dump  car  and  sent  over  to  the  riT«  and 
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drmpeH  In.  Q.  O,  I  see,  perishable  goodiT 
A.  YeB,  sir.  Q.  These  goods  that  you  men- 
tioned, to  Loean,  Snow  &  Co.,  were  Dot  goods 
of  that  character,  were  they?  A.  No,  sir. 
Q.  And  you  don't  know  anything  about  what 
condition  these  goods  trere  In  after  the  flood, 
personally?  A.  This  particular  shlpmrat,  no. 
Q.  I  believe  you  say  there  were  some  other 
goods  hi  the  car  that  was  loaded  <m  the  29th 
day  of  May.  1903,  whldi  contained  two  cases 
of  dry  goods  and  a  case  of  corsets  consigned 
to  Logan,  Snow  &  Co.,  mentioned  In  this  suit? 
A.  Yes,  sir.  Q.  Mr.  Peterson,  liBTe  you  any 
returns  from  the  property  that  was  shipped 
to  Chicago  for  final  dlstrlbntlon?  A.  No,  sir; 
ttiat  was  bandied  by  the  claim  department 
in  Chicago.  Q.  Handled  the  claim  de- 
partment in  Chicago?  A.  Yes,  sir." 

C  O.  Blake,  H.  B.  Lowe,  M.  A.  Lowe,  and 
Kobberts  A  Curran,  for  plaintiff  in  error. 
Noflbiinger  A  Hlncb,  for  defendant  in  error. 

WILLIAMS,  J.  (after  stating  the  facta  as 
above).  At  the  t>eglnnlng  of  the  trial  the 
question  was  raised  upon  whom  the  burden 
rested  In  the  trial  of  said  cause,  and  It  ap- 
peared that  it  had  been  stipulated  and  agreed 
between  the  parties  thereto  that  the  value  of 
the  goods  Involved  In  the  action  was  as  al- 
leged In  the  petition,  whereupon  the  court 
said:  **My  Judgment  Is  the  burden  is  on  the 
defendant  to  establish  tliat  they  were  lost  In 
the  flood.  They  plead  It  was  an  act  of  God." 
No  objection  or  exception  was  taken  to  this 
ruling  of  the  court,  and  that  amounts,  In 
view  of  the  recitals  of  the  answer,  to  an  ad- 
mission by  the  plaintiff  in  error  that  said 
goods  were  received  by  It,  and  that  they  were 
of  the  value  as  alleged.  Under  that  status 
the  plaintiff  In  error  could  not  be  prejudiced 
by  the  plalntlETs  petition  not  being  more  cer- 
tain in  the  respect  complained  of,  and.  If 
there  was  any  error  committed  by  the  court 
In  overruling  said  motion.  It  was  without  in- 
Jury,  and  not  a  reversible  one. 

The  burden  being  on  the  defendant  to 
make  out  Its  defense  under  the  Issues  Join- 
ed. It  will  be  observed  that  after  the  flood 
subsided  the  goods  In  question  were  never 
identified.  They  were  not  of  the  character 
of  perishable  goods  which  were  "dumped.** 
On  the  part  of  the  defendant,  the  witness 
states  that  the  goods  that  were  badly  dam- 
uged  and  not  capable  of  being  identi- 
fied, were  supposed  to  be,  or  were  probably, 
sent  to  the  claim  department  at  Chicago. 
Anotli^  witness  says  that  the  unidentified 
goods  were  sent  to  Chicago,  but  that  all  that 
he  saw  were  not  worth  the  freight  charges, 
showing  that  he  was  testifying  In  part  as  to 
liearsay  and  net  of  bis  own  knowledge.  Nor 
Is  there  any  effort  to  show  by  any  witnesses 
from  the  ctnim  department  tliat  the  untdeo- 
tlfled  goods  from  said  car  were  sent  to  Chica- 
go, or  what  the  condition  of  the  same  was — 
whether  the  damage  was  partial  or  complete, 
or  whether  they  were  not  damaged,  but  In- 
capable of  being  Identified.  The  unidentlfled 


or  damaged  goods  sent  to  Chicago  were 
doubtless  inventoried  by  the  plaintiff  in  er- 
ror, and,  If  so,  it  could  hare  easily  shown 
whether  or  not  the  damage  was  partial  or 
complete;  and,  if  not  damaged,  but  no  means 
of  identification,  It  could  have  twen  shown. 
All  this  was  peculiarly  within  the  dnty  and 
power  of  the  carriw.  Whenever  a  carrier 
claims  that  the  loss  occurred  on  account  of 
a  flood,  so  extensive  as  to  come  within  fbB 
exception  of  an  act  of  God,  or  irresistible  su- 
perhuman caos^  and  therefore  excusing  the 
carrier,  the  bnrd«i  of  proving  this  fact  rests 
upon  him.  Hutchinson  on  Carriers  (3d  Ed.) 
9  2S7,  p.  840,  and  authorities  cited  In  footnote 
48;  Moore  on  Carriers,  1906,  S  8,  p.  301;  Bay 
on  Negligence  or  Imposed  Duties,  Common 
Carriers,  H  2, 10;  Montgomery  &  West  Point 
B.  Co.  V.  Moor%  61  Ala.  896;  Jackson  «t  aL 
V.  Sacramento  Valley  B.  Och,  23  Cal.  272; 
Blcbmond  ft  Danville  B.  Co.  t.  White  ft  Co., 
88  Ga.  807,  16  &  B.  802;  Cownte  Glove  Co. 
V.  MwchantB'  IMspatch  Trans.  Co.,  130  Iowa, 
328,  106  N.  W.  7^,  4  L.  B.  A.  (N.  S.)  1060, 
114  Am.  8t  Bep.  410;  Micheals  et  el.  v.  New 
York  Oent  B.  Co.,  30  N.  Y.  664,  86  Am.  Dec. 
415;  secUon  718,  Wilson's  Bev.  ft  Ann.  8t 
OkL  1908.  Nor  was  Oiere  any  evidence  on 
the  iMUt  of  the  defendant  to  show  what  con- 
dition the  car  was  In  after  the  flood,  as  to 
whetliw  the  seal  was  broken,  or  where  locat- 
ed with  reference  to  the  frelghthouse.  or 
wbetlter  any  of  the  merctiandlse  placed  there- 
in Immediately  prior  to  the  flood  was  miss- 
ing from  said  car,  and  what  the  appearance 
of  the  same  was  immediately  before  and  aft- 
er the  flood  bad  subsided.  It  appears  that 
where  the  car  was  standing  the  flood  watertf 
rose  eight  feet  from  the  ground.  The  em- 
plbyte  of  the  defendant  that  loaded  this  car 
may  have  had  some  knowledge  as  to  where 
the  goods  of  the  character  herein  Involved 
were  located  In  said  car.  The  fact  that  the 
testimony  of  such  employes  was  not  offered, 
and  no  more  evidence  was  forthcoming  from 
the  defendant,  upon  whom  rested  the  burden, 
and  also  to  whom  alone,  if  to  any  one,  the 
evidence  was  accessible,  may  have  caused 
the  Jury  to  conclude  ttiat  the  defendant  had 
not  dlscbaiged  the  burden  resting  upon  It 
to  explain  wbat  became  of  the  goods,  and  to 
show  by  proof  that  the  same  were  lost  on 
account  of  tbe  flood. 

In  the  case  of  Charlotte,  C.  &  A.  B.  Co.  v. 
Wooten  et  al.,  87  Ga.  203,  13  S.  E.  509,  the 
court  said:  "Tbe  question  Is  whether  the 
goods  lost  by  the  carrier  and  never  delivered 
should  be  paid  for  as  sound  or  as  damaged 
goods.  If  they  were  damaged,  it  was  by  a 
freshet,  and  without  fault  of  the  carrier. 
The  goods  not  lost  or  stolen  were  damaged; 
but  there  Is  no  direct  evidence  that  those 
which  disappeared  were  damaged,  or,  If  so, 
to  what  extent.  So  far  as  appears,  they  were 
never  seen  during  or  after  the  freshet,  and, 
consequently,  to  say  that  they  were  damaged 
when  the  carrier  lost  possession  of  them 
would  be  a  mere  conjecture.   They  might  or 
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might  not  have  been  stolen  dnrlng  the  confa- 
aion  In  business  occaaI<Hied  by  flte  freshet, 
and  when  stolen  they  may  or  may  not  have 
been  damaged.  It  seems  that  the  burden  of 
proof  on  thla  subject  must  necessarily  rest 
upon  the  carrtCT.  It  had  the  custody  of  the 
property,  and  that  custody  has  been  lost. 
Ekactly  when  does  not  appear.  We  can  dls- 
cover  no  reason  for  holding  that  under  the 
erldence.  the  Jury  made  any  mistake  In  find- 
ing the  value  of  the  goods  as  proved,  irre- 
spective of  the  mere  chance  that  their  value 
may  have  been  impaired  before  they  were 
lost"  In  the  case  of  St  Louis  A  S.  F.  R.  Go. 
V.  Jamleson.  20  Okl.  662,  9S  Pac.  420,  this 
court  held:  "Whwe  the  evidence  In  a  case 
leaves  it  doubtful  whether  the  particular  car- 
rier who  Is  sued  for  the  loss  of  goods,  or  an- 
other from  whom  that  carrier  received  the 
same,  Is  liable,  the  Supreme  Oonrt  will  not 
disturb  the  finding  of  the  jury.  Illinois  Cen- 
tral Railroad  Go.  t.  Cowles,  82  111.  137." 
This  holding  was  made  unquestionably  for 
the  reason  that  It  was  peculiarly  within  the 
power  of  the  carrier  to  show  on  the  line  of 
what  particular  carrier  the  liability  for  loss 
or  dam^  arose,  and,  falling  to  discharge  Its 
burden  of  proof,  except  to  the  extent  to  leave 
It  doubtful  as  to  the  particular  carrier  caus- 
ing the  loss,  this  court  would  not  dis- 
turb the  finding  of  the  Jury.  The  same  rule 
would  apply  to  a  carrier  In  trying  to  dlft* 
charge  itself  by  showing  that  there  was  a 
loss  through  an  act  of  Goa  If  it  discharges 
the  burden  only  to  the  extent  of  leaving  It 
doubtful  as  to  whether  the  loss  was  by  the 
flood  or  through  s&me  other  means,  or  that 
merely  the  consignment  address  upon  the 
boxes  had  become  unintelligible,  and  that  the 
goods  supposedly  or  probably  had  been  sent 
to  the  dalm  department  at  Chicago,  and  no 
sbowlDg  made  from  that  department  with 
reference  tho-eto,  the  finding  of  the  Jury 
against  such  carrier,  under  such  circumstan- 
ces, on  review  in  this  court  should  uot  be 
disturbed. 

In  this  case  It  Is  to  be  assamed  that  the 
issues  Joined  were  submitted  to  the  Jury  un- 
der proper  instructions.  The  Jury  found  the 
same  against  the  defendant  and.  In  view  of 
the  testimony,  we  do  not  feel  that  we  would 
be  Justified  In  holding  that  as  a  matter  of 
law  the  Jury  erred  in  Its  flndlngSL 

Hie  Judgment  of  the  lower  court  Is  af- 
firmed. 

KANB,  a  J.,  and  HA.TBS  and  TDBNER, 
3J^  ooncor. 

DUNN,  J.  (dls8entlni$.  In  ttifl  conclusion 
readied  by  the  court  holdli«  that  the  evl- 
doice  In  this  case  falls  to  establish  the  de- 
struction of  the  goods  by  ttie  flood,  I  em 
unable  to  concur.  The  evldemce  <m  this  prop- 
osition Is  entlrdy  from  the  defendant  and 
its  agents  and  serrants.  It  Is  nndmled.  Is 
reasonable,  fully  corroboraUre  of  Itsdf,  and 
there  Is  nothing  to  detract  In  any  particular 


from  Its  fall  probative  force.  To  my  mind 
it  conclusively  shows  that  the  goods  In  ques- 
tion were  received  by  the  company  and 
promptly  placed  In  a  sealed  car;  that  the 
flood  submerged  the  ground  where  this  car 
stood  to  a  depth  of  eight  feet;  that  when 
the  car  was  opened,  the  marks  on  the  pack- 
ages within  which  these  goods  were  contain- 
ed were  so  obliterated  as  a  result  of  the  flood 
that  they  could  not  be  distinguished.  To 
show  the  muddy  character  of  the  water  and 
Its  ^ects  on  pr(^>erty  with  which  It  came 
In  contact  witness  Chaplin,  from  whose  tes- 
timony the  majority  <^nl<ni  quotes,  further 
testlfled,  in  answer  to  interrogatories,  as 
follows :  "Q.  After  the  water  subsided,  how 
did  it  leave  the  trelgtathonse  of  the  Chicago. 
Bock  Island  &  Pacific  Railway  Company  and 
in  the  cars  that  wwe  standing  In  the  yards 
adjacoit  theretoT  A.  On  the  ftelght  In  the 
(reU^thouse  It  left  a  deposit  of  mod  frmn 
one  to  three  feet  de^  Tb»  goods  that  were 
capable  of  being  danuged  by  mud  and  water 
were  practically  mined.  In  a  lot  of  eases  I 
noticed  they  were  broken  open,  and  the  goods 
were  simply  a  mass  of  mud.  Q.  State  what 
Bltect  the  waUx  had  on  tiie  goods  lliemselves 
and  tiie  marks  witli  reference  to  the  identi- 
flcatlon  aftw  the  flood.  A.  Tbe  water  seeim- 
ed  to  have  emsed  all  the  maite,  or  It  did  fai 
a  great  number  of  cases  vase  all  nutAs, 
and  when  we  unloaded  goods  we  had  a 
gang  of  mm  scrubbing  off  the  bona  and 
trying  to  flnd  the  marks.  The  majority  <tf 
the  f  rd^t  we  couldn't  flnd  the  marks  on. 
We  washed  them  off  Oie  best,  we  could." 

The  matters  submitted  in  this  case  for  tbe 
determination  ol  the  court  It  occurs  to  my 
mind,  ^nld  be  decided  upon  a  reasonable^ 
common-sense  basis.  The  petition  shows  that 
the  goods  which  were  contained  in  this 
shipment  were  made  up  of  $286.72  worth 
of  fancy  ribbons,  9B4.06  wortii  of  fancy  dry 
goods  and  notions.  $00.98  worth  of  ^ove- 
fltthig  corsets,  and  $27.63  worth  <tf  blade 
hate  and  cape.  The  testimony  Is  that  goods 
that  wne  plainly  maAed  vrere  taken  19 
with  the  consignee,  and  In  most  cases  dis- 
position was  made  ot  them.  Thon  whidi 
were  entirely  worthless,  such  as  crackers, 
etc.,  were  dumped  In  the  river,  and  goods 
such  as  were  In  this  shipment,  whldi  the 
parties  wokb  unable  to  Idmtify,  probably 
went  to  Chicago,  and  the  same  vdtness  far- 
ther testlfled  that  all  tbe  nnldeatlfled  goods 
were  sent  to  Chicago  and  all  that  he  saw 
were  In  such  a  shape  that  they  woe  not 
worth  the  freight  charges.  It  seems  to  me 
that  It  Is  a  matter  of  simple  commm  setfe 
when  we  consider  tiie  charactor  of  ttiese 
shipments,  the  class  of  goods  which  made 
them  up,  that  when  inckages  In  whldi  they 
were  contained  were  soaked  tqr  the  waters  of 
this  flood  to  sucb  an  extent  as  to  enUrely  ob- 
litwate  the  marks,  It  would  result  tn  the 
totel  destruction  of  the  marketaMe  value  of 
the  goods.  Of  what  value  conid  hate  and 
caps,  fancy  ribbons,  and  glove- fitting  eorseta 
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be,  after  being  anbrnerged  for  a  weefe  or  tea 
days  In  the  muddy  waters  mablns  up  that 
flood?  This  testimony  being  nndtspnted,  be- 
iDg  reasonable,  and  fnlly  corroborated,  to  my 
mind  eetabllshes  beyond  cavU  or  question 
tbat  these  goods  were,  as  contended  by  de- 
fendant, destroyed  In  a  manner  under  which 
It  was  relieved  of  responslbtlity. 

The  suggestion  tbat  there  Is  no  evidence 
showing  the  condition  of  the  car  after  the 
flood  as  to  whether  the  seal  was  broken,  or 
as  to  whether  any  merchandise  placed  tnere- 
in  was  missing  from  the  car,  and  sr.^gestlng 
this  as  a  basis  for  liability,  InTolves  a  Jour- 
ney Into  the  realm  of  mere  conjecture  and 
^esB,  which  to  my  mind  Is  not  justified  by 
the  claims  of  the  parties  or  within  the  Is- 
sues. To  hold  that  a  party  In  whose  hands 
goods  are  placed  which  are  then  Involved 
In  a  flood  of  the  magnitude  of  this,  being 
clearly  an  act  of  God,  to  liable  for  their 
Talne  when  he  does  not  produce,  fully  Iden- 
tify, or  more  fully  account  for  them  than 
Is  here  done  after  the  occurrence  Is  over.  Is 
virtually  to  lay  down  the  rule  that  the  great- 
er the  flood  or  catastrophe,  and  the  more 
completely  the  property  is  destroyed,  and  the 
party's  physical  evidence  annihilated,  the 
more  certain  he  Is  to  be  held  liable. 

Necessarily,  disputed  questions  of  fact  are 
-to  be  decided  by  a  jury,  and. not  by  an  ap- 
pellate tribunal;  but  to  my  mind  there  Is  no 
room  for  dispute  or  difference  on  what  the 
evidence  in  this  case  proves.  The  agents 
of  the  defendant,  after  the  flood,  were  un- 
able to  And  these  goods  and  Identify  them; 
that  Is,  select  them  out  from  the  other  snb- 
met^ied  goods  contained  In  the  car  with  th«n. 
The  conditions  which  brotight  this  about  for 
all  practical  purposes  totally  destroyed  the 
goods.  If,  however,  there  was  left  a  modi- 
cum of  value  therein,  for  this  only  should  the 
defendant  be  held  liable,  and  not  for  the  toll 
value. 


(S  OfcL  48) 


BARKER  T.  BARKER. 


(Supreme  Gourt  of  Oklahoma.   Nov.  9,  1909.) 

1.  DXVOBOB    (S    27*)  — ObOUNDB  ~  BXTBEUK 

Cbueltt. 

In  an  action  for  divorce,  where  the  cause 
«f  action  is  predicated  nrnm  extreme  emelty  for 
ccmduct  other  than  physical  violence,  either  ac- 
tual or  threatened,  it  is  not  sufBcient  tbat  there 
should  simply  be  danger  that  such  conduct,  op- 
-eratlng  through  the  mental  faculties,  may  pro- 
duce injnzy  or  bodily  hurt  to  the  iriiyslcal  sys- 
tem, bat  it  must  he  shown  tbat  such  in  fact  is 
the  eflTect,  or  at  least  that  sach  effect  Is  to  be 
rea^onnbly  apprehended  as  imminent  as  a  result 
thereof.  And  to  entitle  a  party  to  the  remedy 
•of  dlvoreement  on  the  ground  of  extreme  cruelty, 
it  is  not  enoueh  that  the  grounds  be  the  result 
of  incompatibility  of  tastes  or  temperament  or 
estrangement  produced  by  differences  of  opinion 
and  conduct  glowing  oat  of  the  administration 
of  houaehold  affain,  as  these  must  be  endured 
along  with  the  other  minor  misfortunes  of  life. 
They  are  the  things  which  under  the  law  parties 


who  marry  tikt  Into  eonrfderatlott  on  entering 
matrimony,  and  divorce  will  not  he  granted  on 

their  account  The  remedy  of  absolute  divorce 
is  an  extraordinary  remedy  far  evils  which  are 
unavoidable  and  unendurable,  and  which  can- 
not be  relieved  by  any  proper  and  reasonable  ex- 
ertion of  the,  party  aeeiiing  tiu  aid  of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Divote^  Cent. 
Dig.  I  Qi;  Dec.  Dig.  I  27.*] 
2.  Divorce  (8  12*)— Gkounds. 

Husband  and  wife  are  bound  to  exercise 
greater  efforts  for  removing  misapprehension,  al- 
laying quarrels,  smoothing  the  road  to  concord, 
and  effecting  reconciliation  than  are  people  in 
other  relatione  of  life.  The  marriage  status  is 
not  a  mere  contract  status,  in  which  each  of  the 
parties  may  he  justified  in  demanding  the  strict 
letter  of  the  bond.  It  is  a  status  wherein  the 
law  operates  upon  the  weakness,  as  well  as  the 
strength,  of  human  nature,  and  it  will  not  be  dis- 
solved except  for  graye  and  substantial  causes. 

[Ed.  Note.— For  other  cases,  see  Divorce^  Dec. 
Dig.  S  12.*) 

(Syllabus  1^  fits  Court) 
• 

Error  from  District  Ooort,  Oaage  County ; 
L.  M.  Poe,  judg& 

Action  by  Mary  J.  Barker  against  Ed 
Bar^r.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Berersed  and  remanded. 

Preston  A.  Shlnn,  for  plaintiff  In  error. 
Lealiy,  Scott  &  Templeton,  tor  def aidant. in 
error. 

DUNN,  J.  Tbto  action  presents  error 
from  the  district  court  of  Osage  county. 
Mary  J.  Barlur,  defendant  In  error,  filed  her 
petition  in  that  court  praying  a  divorce  from 
her  husband,  Bd  Barker.  The  cause  was 
submitted  to  a  referee  with  authority  to  re- 
port findings  of  fact  and  conclusions  of  law, 
which  he  did,  denying  plalntlfTs  petition. 
Exceptloas  were  filed  thereto,  and  on  a 
hearing  thereon  by  the  district  court  the 
conclusion  reached  by  the  referee  was  re- 
versed, and  judgment  granting  plaintiff  a  di- 
vorce was  rendered  upon  the  petition  and 
record  returned.  The  defendant  has  brought 
the  case  to  this  court  by  petition  In  error 
and  case-made,  and  we  are  asked  to  re- 
verse It 

The  petition  avers  that  plaintUC  and  de- 
fendant were  married  on  the  17th  day  of 
November,  1899,  and  lived  and  cohabited  to- 
gether until  the  16th  of  March.  1906,  at 
which  time  they  separated  and  have  since 
been  living  apart;  that  the  separation  was 
brought  about  by  no  fault  of  plaintiff,  but 
by  the  fault  of  defendant ;  that  at  the  time 
of  the  marriage  plaintiff  was  the  mother  of 
two  minor  children,  and  that  the  defendant 
has  been  guilty  of  extreme  cruelty  and  harsh 
treatment  toward  the  said  children  without 
cause,  and  over  the  objection  of  plaintiff, 
greatly  to  her  mental  anguish  and  suffer- 
ing; that  he  has  threatened  to  drive  the 
children  from  home  so  that  he  would  not 
have  them  around  to  feed ;  that  the  plaintiff 
and  her  children  were  members  of  the  Osage 
Tribe  of  Indians,  and  wore  on  the  rolls,  and 
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that  detendant  receiTed  «oA  had  the  vm 
and  benefit  of  the  ennoittes  and  other  mon- 
eys paid  them  by  the  Interior  Department 
of  the  United  States,  but  that,  notwithstand- 
ing this  fact,  he  would  deprive  them  of  the 
necessaries  of  life ;  that  the  mon^  rec^red 
by  plaintiff  and  the  aald  children  amounted 
to  more  than  $200  per  capita  per  year,  all 
of  which  was  used  and  controlled  by  the 
defendant ;  that  In  addition  to  this  plalntUT 
had  farms  In  the  Osage  Indian  reservation, 
the  proceeds  of  which  were  nsed  and  con- 
trolled by  the  defendant,  and  jet  when 
Importnned  by  plaintiff  to  provide  her  and 
the  said  minor  children  with  the  necessities 
of  life,  he  woqM  go  Into  a  rage  and  wonld 
not  do  It,  saying  be  Intended  to  save  some 
money  for  another  day,  and  vonld  remain 
In  such  condition  of  mind  for  days  at  a  tlme^ 
and  would  not  speak  to  her  or  the  children; 
that  he  denied  plaintiff  all  Information  with 
reference  to  what  disposition  he  made  of 
the  money;  that  this  treatment  and  the  fear 
that  plaintiff  would  be  separated  from  her 
children  and  lose  their  respect  and  affection 
caused  plaintiff  great  mental  anguish  and 
snfferlng,  which  defendant  well  knew. 

It  win  thus  be  seen,  the  only  cause  of 
actltm  whldi  is  sought  to  be  set  forth  In 
the  petition  Is  extreme  cruelty.  The  evi- 
dence In  the  case  shows  the  parties  were 
married  In  Sedauf  Kan.,  in  November,  1809, 
and  that  no  children  were  born  as  a  resalt 
of  the  marriage,  but  that  plaintiff  by  a  for- 
mer marriage  had  four  children,  the  two 
older  of  which  at  the  time  of  the  trial  were 
married;  the  two  younger  being  girls,  end 
at  the  time  of  the  marriage,  were  of  tender 
years.  That  Immediately  after  the  marriage 
the  parties,  with  the  oldest  girl,  who  was 
not  tiien  married,  and  the  two  yonnger  chil- 
dren, moved  to  Kansas  City,  Mo.,  where 
they  lived  about  a  year.  From  there  they 
moved  to  Independence.  Kan.,  and  from  there 
to  Cedar  Vale,  Kan.  That  prior  to  marry- 
ing plaintiff  the  defoidant  had  worked  as  a 
hired  hand  tm  herself  and  her  former  hus- 
band for  a  period  of  something  like  four 
years,  and  after  the  marriage,  while  at  the 
different  places  where  they  resided,  be  en- 
gaged in  such  manual  labor  as  he  could  get. 
The  plaintiff  and  her  children  had  several 
farms  Inr  the  Osage  Indian  reservation,  and 
of  these  the  defendant  became  the  general 
overseer,  and  put  In  some  of  bis  time  In  Im- 
proving, fencing,  building  houses  thereon,  and 
putting  them  under  cultivation.  Some  of 
this  work  was  also  done,  under  his  supervi- 
sion, by  the  tenants.  In  addition  to  this 
property  plaintiff  and  her  children  received 
about  a  thonsand  dollars  per  annum  by  rea- 
son of  their  membership  In  the  Osage  Indian 
Tribe,  and  from  the  rents  on  these  lands. 
n«ctsely  what  use  was  made  of  all  of  this 
m<Hiey  is  not  shown  by  the  evidence;  the 
plaintiff  taking  the  position  that  defendant 
received  it,  and  made  no  proper  accounting 
to  h»  of  the  use  which  he  ^d  make  of  it, 


and  the  defendant  asserting  fliat  the  same 
was  expended  for  property.  Improvements  on 
the  farms,  and  ttie  llvli^  expoises  of  the 
family.  There  is  no  evidence  that  he  em- 
bessled  or  appropriated  to  his  own  use  and' 
kept  the  payments  received  by  the  otho: 
members  of  the  household,  nor  is  there  any 
evidence  that  be  was  extravagant  or  waste- 
fuL  In  fact  he  was  represented  as  b^g 
more  than  frugal  and  economical  even  to  the 
extent  in  tlila  r^rd  et  bdng  parsimonious 
or  niggardly.  There  Is  no  assratlon  or  con- 
tention that  he  dmled  the  family  anything 
which  he  had  for  himself,  but  it  Is  tu  evi- 
dence that  he  complained  of  the  expoise  of 
maintaining  the  family  as  it  desired  to  live, 
and  that  his  desire  was  to  save  the  money 
received  for  the  future.  There  is  no  evt 
denc^  however,  to  sustain  a  claim  tihat  liJs 
actions  in  tills  regard  vera  such  aa  to  leave 
either  his  wife  or  her  children  hungry,  end 
to  deprive  them  of  the  ttdngs  which  it  was 
necessary  for  them  to  have,  although  with- 
out doubt  they  desired  to  spend  mwe  mon^ 
and  to  live  bettor  than  he  was  willing  th^ 
should,  and  It  Is  estoblished  by  the  erldenoe 
that  on  these  occasions  he  would  sulk  and 
pout  about  the  expenses. 

The  character  of  the  evidence  m  tUs  point 
as  given  by  the  plaintiff  was  as  follows: 
"Q.  Dnring  the  time  he  and  yon  lived  in 
Cedor  Vale,  Kan.,  what.  If  anything,  did  Mr. 
Barker,  the  defendant,  do  tovards  providing 
for  you  and  ^e  chlldroi?  A.  He  dldnt  do 
anything,  and  If  anything  was  ever  gotten  he 
always  grumbled  about  It  Q.  What  do  you 
mean  si^ng  he  grumbled?  A.  W^l,  he 
got  mad  at  me,  and  wouldn't  talk  to  me  for 
two  or  three  days  at  a  time.  Q.  What  would 
he  grumble  about  mostly  f  A.  Mostly  what 
we  wore,  and  what  we  had  on  the  toble. 
Q.  What  were  some  of  ibe  things  be  grum- 
bled about  you  having  on  the  table?  A. 
Fresh  meat,  milk,  and  potatoes.  Q.  What 
did  he  say  at>out  the  milk?  A.  He  said  five 
cents  a  quart  was  too  rich  for  his  blood. 
Q.  Did  he  derive  you  the  use  of  milk  while 
in  Cedar  Vale?  A.  For  a  long  time  he  did. 
Q.  Were  you  Mck  once  when  he  deprived 
you  of  the  use  of  milk?  A.  Yes,  sir.  Q. 
How  long  were  you  sick?  A.  A  couple  of 
days.  Q.  Did  you  have  any  physician?  A. 
Yes,  air.  Q.  Did  be  tell  you  why  you  were 
sick?  A.  Be  said  because  I  didn't  have 
milk.  Q.  Did  you  have  milk  then?  A.  Yes; 
when  I  got  it  and  raised  a  fuss  about  it.  Q. 
About  how  often  would  this  trouble  arise 
about  you  providing  the  necessaries  of  the 
table?  A.  Every  time  he  came  home.  Q. 
When  he  got  mad  and  fussed  with  you  how 
long  would  he  treat  you  that  way?  A.  Some- 
times two  or  tluree  days.  Q.  How  did  that 
make  you  feel?  A  It  made  me  feel  Just 
like  I  dldn^t  want  to  live.  Q.  Did  that  same 
treatment  continue  after  you  came  to  Faw- 
huska?  A.  tt  did.  Q.  What  did  he  say 
when  yon  bought  any  clothes  for  the  chil- 
dren?  A.  He  always  made  a  fuss  ovet  It, 


Digitized  by  Google 


OkU 


BARKER  T.  BAREEa 


3i9 


every  time  I  went  and  got  anything.  Q. 
What  chtldreo  are  these  that  yon  speak  of? 
A.  Cleweioe  and  Cora.  Q.  The  two  minor 
children?  A.  Tes,  sir.  Q.  Now  you  say  these 
children  were  membera  of  the  tribe,  and  yon 
were  also?  A.  Yes.  Q.  Did  yoa  have  farmst 
A.  Yes,  sir.  Q.  Where  did  the  money  come 
from  that  supported  you  and  your  children? 
A.  From  our  payment.  Q.  And  did  any  of  It 
come  from  the  farm?  A.  Some  of  It  Q> 
And  It  was  spending  that  money  that  Mr. 
Barker  complained  of,  was  it?  A.  Yes,  sir." 
The  foregoing  presents  the  evidence  submit- 
ted by  pJalnttfl,  upon  which  she  relies  to 
sustain  that  portion  of  her  complaint  aver- 
ring extreme  cruelty  by  reason  of  ladc  of 
proper  and  adequate  support,  and  defend- 
ant's personal  deportment  when  tbe  quwtlon 
was  raised  In  reference  to  the  household  ex- 
penses. 

On  the  other  proposition  Involved  the  evi- 
dance  relied  upon  by  counsel  and  set  forth 
in  their  brief  as  given  by  Mrs.  Barker,  Is 
as  follows :  "Q.  How  old  were  these  two  mi- 
nor children  at  the  time  you  married  Mr. 
Barker?  A.  Cora  was  A  and  Clewelne  was 
a  Uttie  past  7.  Q.  Now  Mrs.  Barker,  I  wlU 
ask  you  how  the  defendant  treated  your  chil- 
dren during  the  last  2  years  that  you  lived 
together?  A.  He  was  everlastingly  finding 
fault  with  me  and  grumbling  at  them,  and  he 
told  me  that  Clewelne  would  have  to  leave 
home  before  she  was  IS,  and  I  would  always 
talk  to  them  and  tell  them  that  they  must 
be  kind  to  hbn,  and  they  must  respect  blm 
and  love  him.  I  believe  It  was  Clewelne  her- 
self that  told  me  that  he  had  said  that  to 
her.  Q.  Yon  say  that  Clewelne  complained 
to  you  that  she  would  have  to  leave  home 
before  she  was  15?  A.  Yes,  sir.  Q.  Did  you 
talk  to  him  about  that?  A.  Yes;  and  he 
said  if  I  didn't  make  my  children  do  better 
be  would  do  worse  than  that.  Q.  He  said 
be  would  do  worse?  A.  Yes,  sir.  Q.  Now 
what  effect  did  that  have  on  your  fe^Ings 
and  your  health?  A.  It  almost  made  me 
■Ick.  Q.  Were  you  afraid  that  your  children 
would  leave  home?  A.  I  was.  Q.  Were  you 
afraid  this  would  occur  on  account  of  his 
treatment  of  them?  A.  That  was  all  of 
it;  just  his  treatment  Q.  I  will  ask  you  If 
he  ever  told  you  that  you  would  have  to  de- 
cide between  him  and  your  children?  A.  The 
night  we  talked  over  our  separation  I  told 
him  we  could  not  live  together  In  this  world 
the  way  we  had  been  living,  and  that  I 
couldn't  give  up  my  children,  and  he  said, 
'Well  just  the  children  or  me.*  Q.  That  hap- 
pened at  the  time  you  separated?  A.  Yes,  sir. 
Q.  Yon  made  your  final  settlement  a  day  or 
two  after  that?  A.  Yes,  sir.  Q.  Did  you  be- 
lieve it  was  necessary  In  order  to  keep  your 
children  that  you  should  separate?  A.  I  did. 
•  •  •  Q.  When  Mr.  Barker  was  talking  to 
you  at  the  time  that  you  were  talking  of  the 
property  agreement  and  separation,  do  you 
know  what  children  he  spoke  of  when  he  said 
your  children  would  have  to  go?    A.  My 


small  cbUdren."  Tbe  chDd  Clewelne,  who 
was  the  minor  daughter  to  whom:  Mrs.  Bar- 
ker referred  on  tiie  same  matter,  testified 
as  follows :  "Q.  Did  Mr.  Barker  tell  you  at 
any  time  that  you  would  have  to  leave  home 
tMfore  you  were  157  A.  Yes,  sir.  Q.  Just 
go  on.  and  tell  what  he  said  to  yon?  A.  It 
happened  on  several  occasions.  One  morning 
my  sister  was  washing  the  dishes,  and  I  was 
supposed  to  wipe  them,  and  he  came  by  me 
and  flipped  by  ears,  and  said  to  me  that  I 
had  to  mind  him,  or  he  would  see  to  it  that 
I  left  home  before  I  was  15.  Q.  Did  he  do 
that  on  more  than  one  occasion?  A.  Yes, 
sir.  Q.  Did  you  tell  your  mother  what  he 
said?  A.  Yes,  sir.  Q.  What  did  your  mother 
advise  you  to  do  7  A.  She  told  me  to  treat 
him  good,  and  to  always  respect  and  love 
him.  Q.  How  did  it  seem  to  affect  your 
mother  when  you  told  her  what  he  said  to 
yon?  A.  She  would  cry,  and  not  have  any- 
thing to  say  to  us." 

The  parties  were  well  acquainted  with 
each  other  prior  to  their  marriage,  and  from 
the  record  It  would  seem  that  their  stations 
in  life  were  not  materially  different  The 
Immediate  cause  of  the  separation  grew  out 
of  a  little  dinner  part7  given  at  the  house  by 
the  married  daughter.  She  had  Invited  In  a 
number  of  her  friends.  The  plaintiff's  grown 
son  was  likewise  present  and  tbe  defendant 
after  having  been  solicited  by  his  wife  to 
come  in  from  the  garden  where  he  was 
at  work  and  make  an  exchange  of  clothing 
and  prepare  for  dinner,  entered  the  house 
and  was  sitting  in  a  closet  talking  vrlth 
plaintiff,  who  was  crying,  when  the  married 
son  entered.  The  defendant  as  was  his  cus- 
tom, was  objecting  to  the  expense  of  the  din- 
ner, and  plaintiff  was  assuring  him  that  she 
had  not  borne  the  expense.  Tbe  married 
son  took  part  In  the  controversy,  and  a 
physical  encounter  ensued  between  him  and 
defendant  Tbe  separation  of  the  parties  oc- 
curred a  few  days  later. 

On  the  question  of  her  health  during  the 
time  of  her  marriage  plaintiff  testified  as 
follows :  "Q.  How  was  your  health  about  the 
time  you  were  married?  A.  Not  very  good. 
Q.  At  the  time  that  you  were  married,  and 
shortly  after  you  moved  to  Kansas  City,  was 
Mr.  Barker  good  to  you?  A.  For  a  while. 
Q.  How  was  your  health  at  the  time  of  your 
separation  and  a  few  months  before?  A. 
Not  very  good.  Q.  At  what  time  was  your 
health  best,  at  the  time  you  were  married, 
or  just  before  you  were  married?  A.  I  nev- 
er did  have  good  health  while  we  were  mar- 
ried. Q.  Do  you  think  that  your  health  at 
the  time  of  your  marriage  was  as  good  as 
it  was  at  the  time  of  the  separation?  A.  It 
was  a  little  better  of  course.  After  I  had 
been  married  awhile  I  got  better.  Q.  Yon 
say  then  at  the  time  of  your  separation  yon 
think  It  was  as  good  as  when  yon  were  mar- 
ried?   A.  Yes;   It  was." 

Tbe  foregoing  substantially  presents  the 
evidence  In  the  case.  There  Is  no  evidence 
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going  to  show  tbat  th«  defendant  at  any 
time  abased  the  plaintiff,  either  by  physical 
Tloleoce,  or  by  cnrslng  her  or  by  nsing  Im- 
proper language  In  her  presence.  Tbere  Is 
no  evidence  that  he  ever  mistreated  the  mi- 
nor children  either  by  whipping  them,  or  by 
subjecting  them  to  any  kind  of  punishment 
The  defendant  denies  all  of  the  facts  and 
conclusions  asserted  against  him  by  plaintiff 
and  her  witnesses,  and  offers  proof  for  the 
purpose  of  showing  disposition  of  the  funds, 
and  that  he  was  a  good  provider,  and  was 
not  guilty  of  any  of  the  unkind  acts  charg- 
ed. In  the  consideration  of  this  case,  how- 
ever, his  testimony  will  not  be  considered; 
for,  If  there  Is  evidence  in  the  record  rea- 
sonably tending  to  support  the  Judgment  of 
the  trial  court  it  will  be  sustained,  and  the 
question  Is,  Will  the  foregoing  testimony  sus- 
tain a  Judgment  In  this  case  for  absolute  di- 
vorce on  the  grounds  of  extreme  cruelty? 
We  think  not 

One  of  the  leading  cases  on  this  subject 
Is  found  In  the  Oklahoma  Territory  Supreme 
Court  Reports.  Beach  v.  Beach,  4  Okl.  359, 
46  Pac.  514.  The  syllabus  of  that  case  on 
the  question  of  the  elements  of  extreme 
cruelty  In  our  Judgment  correctly  states  the 
law,  and  we  quote  therefrom  as  follows:  "At 
the  common  law,  to  authorize  a  court  to  pro- 
ceed to  a  separation  on  the  grounds  of  cruel- 
ty, there  must  have  been  either  actual  vio- 
lence committed,  which  endangered  life,  limb, 
or  health,  or  there  must  have  been  a  reason- 
able apprehension  of  such  violence.  The  el- 
ement of  mental  suffering,  distress,  or  injury, 
unaccompanied  by  violence  or  an  apprehen- 
sion of  violence,  was  entirely  excluded;  but 
the  doctrine  Is  now  established  that  without 
phydcal  violence,  acts  or  conduct  which, 
operating  upon  the  mind,  and,  through  the 
mind,  upon  the  physical  system,  produce 
bodily  hurt,  may  constitute  cause  for  dlvorca 
With  reference  to  acts  of  physical  violence 
the  rQi4  has  always  been  that  a  reasonable 
apprehension  of  bodily  hurt  was  sufficient; 
but  where  the  conduct  complained  of  oper- 
ates primarily  upon  the  mind,  producing 
mental  pain,  It  Is  not  sufficient  that  there 
should  be  simply  danger  that  such  conduct 
thus  operating  through  the  mental  faculties, 
may  produce  Injuiy  to  the  physical  system 
or  bodily  hurt;  but  It  must  be  shown  that 
such  in  fact  is  the  effect  or,  at  the  least 
that  such  effect  may  be  reasonably  appre- 
hended as  the  result  of  the  conduct  ♦  *  ♦ 
Husband  and  wife  are  bound  to  greater  ef- 
'  forts  for  reconciliation,  for  removing  misap- 
prehension, for  allaying  quarr^,  and  smooth- 
ing the  road  to  concord  than  are  people  in 
any  other  relation  of  life.  The  marriage 
status  Is  not  a  mere  contract  status,  in  which 
each  of  the  parties  may  be  Justified  In  de- 
manding the  strict  letter  of  the  bond.  It  Is 
the  statas  of  the  law  operating  upon  the 
weaknesses,  as  well,  as  the  strength,  of  human 
nature,  and  will  not  be  dissolved  except  for 
grave  and  substantial  caua^"   It  was  like- 


wise aald  In  Oarpenter  t.  Carpenter,  80  Kva. 
744,  2  Pac.  144  (46  Am.  Rep.  10$>:  "It  was 
formerly  tbooght  that  to  constltntef  extreme 
cruelty,  audi  as  wonld  antborlze  the  grant- 
ing of  a  divorce,  physical  vindenee  !■  neceft> 
sary ;  but  tiie  modem  and  better  considered 
cases  have  repudiated  this  doctrine,  as  takli^ 
too  lov  and  sensual  a  view  of  the  marriage 
relation,  and  it  is  now  very  generally  held, 
that  any  unjustlflable  conduct  on  the  part 
of  either  the  husband  or  the  wife,  which  bo 
grievously  wounds  the  mental  feelbigs  of  the 
other,  or  so  utterly  destroys  the  peace  of 
mind  of  the  other,  as  to  seriously  Impair  the 
bodily  health  or  endanger  the  life  of  the 
other,  or  such  as  in  any  other  manner  en- 
dangers the  life  of  the  other,  or  such  as  ut- 
terly destroys  the  legitimate  ends  and  ob- 
jects of  matrimony,  constitutes  'extreme 
cruelty'  under  the  statutes,  although  no  phys- 
ical or  persona]  violence  may  be  Inflicted  or 
even  threatened."  This  rule  Is  adopted  prac- 
tically verbatim  by  Mr.  Eeezer  In  his  recent 
work  on  Marriage  and  Divorce,  at  section 
112.  Nelson  on  Divorce  and  Separation, 
speaking  to  the  same  point  at  section  251, 
says :  "Divorce  for  cruelty  Is  not  a  remedy 
for  Incompatibility  of  tastes  or  temper,  or 
for  estrangements  produced  by  differences  of 
opinion  and  conduct;  for  these  misfortunes 
do  not  endanger  the  health  of  mind  and  body, 
and  must  be  endured  with  other  minor  mis- 
fortunes of  life.  The  remedy  of  absolute  di- 
vorce Is  an  extraordinary  remedy  for  evils 
which  are  unavoidable  and  unendurable  and 
which  cannot  be  relieved  by  any  exertions 
of  the  party  seeking  the  aid  of  the  courts." 

Our  statute  (section  15,  art  1.  c.  59  [sec- 
tion 3774]  Wllson'8  Rev.  &  Ann.  St  Okl. 
1908)  provides:  "A  husband  is  not  bound  to 
maintain  his  wife's  children  by  a  former  bus> 
band;  but  If  he  receives  them  Into  his  fam- 
ily and  supports  them,  It  Is  presumed  that 
he  does  so  as  a  parent  ^d  where  such  Is 
the  case,  th^  are  not  liable  to  him  for  their 
supiK>rt  nor  he  to  them  for  their  services." 
A  stepfather,  at  common  law,  was  not  mere- 
ly by  virtue  of  his  marriage,  under  any  obli- 
gations to  support  the  children  of  his  wife 
by  a  former  husband.  29  Cyc.  p.  1668.  Nor 
was  he,  either  at  common  law  or  under  a 
statute  similar  to  ours,  required,  merely  by 
reason  of  the  fact  of  his  marriage  to  the 
mother,  to  receive  Into  his  home  her  chil- 
dren by  a  former  husband.  He  Is  neither 
entitled  to  their  custody  nor  to  their  earn- 
ings, and  there  Is  no  reciprocal  obligation 
to  maintain  them;  but,  where  he  does  ad- 
mit them  Into  his  family  and  assumes  the 
relationship  of  parent  the  reciprocal  rights, 
obligations,  and  duties  of  parent  and  diUd 
attach,  and  continue  as  long  as  this  relation- 
ship exists.  Englehardt  t.  Tung's  Heirs,  76 
Ala.  534.  Mistreatment  of  a  stepchild  In 
Itself  alone  will  not  afford  grounds  for  a  di- 
vorce. It  is  only  where  the  cruelty  towards 
the  ciilld  Is  exercised  with  the  Intent  of  caus- 
ing suffering  to  the  parent  that  a  cause  of 
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divorce  on  this  accoant  will  arise.  1  Bish- 
op <m  Marriage,  Divorce  and  Separatioii,  | 
1586L  Nelson  on  DlTorce  and  S^mration,  | 
801.  In  the  case  at  bar  there  Is  rmy  lltU^ 
U  any,  evidence  of  any  nnblnd  treatment  or 
craeltr  toward  'Uie  plaintiff's  children,  and 
no  evidence  that  there  was  any  design  to 
ttierehy  cause  the  mother  snfferlng. 

After  a  car^l  and  painstaking  consid- 
eration ot  the  entire  cause  in  all  of  its  bear- 
ings, we  are  unable  to  sustain  the  Judgment 
of  the  lower  court,  for  the  reason  that  the 
record  is  wanting  in  evidence  reasonably 
tending  to  support  It  The  matters  of  which 
plaintiff  complains  In  this  action  are  not  to 
our  minds  the  character  of  actions  on  the 
part  of  a  spouse  calculated  to  meet  the  stat- 
ntory  requirements  of  extreme  cruelty.  The 
legislators  have  not  defined  the  term,  but 
have  left  It  to  the  judgment  and  discretion  of 
the  courts,  but  they  did  say,  as  plainly  as 
they  could,  that  mere  cruelty  alone  would  be 
Inadequate  to  constitute  this  ground,  and 
that,  where  cruelty  was  relied  upon.  It  must 
arise  to  the  dignity  of  being  extreme  cruel- 
ty. The  suffering  oigendered  must  not  arise 
from  snpersensltlveneas  merely,  hut  firom  an 
actual  wrong  done.  We  doubt  not  that  the 
defendant  In  this  action  was  at  times  surly, 
uncongenial,  and  disagreeable,  and  that  he 
was  indifferent  what  effect  his  deportment 
had  upon  the  feelings  of  those  about  him, 
but  such  actions  on  bis  part  would  not  con- 
stltnte  grounds  for  a  divorce.  Marriage  Is 
not,  in  contemplation  of  law,  consummated 
to  exist  merely  so  long  as  both  parties  are. 
congenial  and  agreeable.  It  means  more 
than  that.  People  who  enter  matrimony  do 
so  always  with  more  or  less  of  a  chance  that 
their  companion  may  be  better  or  worse  than 
they  anticipate.  It  is  the  law  that  those  who 
marry  shall  together  meet  at  least  the  light- 
er bi^ens  Imposed  by  each  upon  the  other 
incident  to  their  Inherent  disposition  and  to 
life  Itself,  and  that  each  sball  bear  and  for- 
bear with  the  other,  and  It  Is  only  when  the 
deportment  of  one  Is  such  that  the  marriage 
status  is  virtually  destroyed,  and  Its  pur- 
poses and  objects  gone,  that  the  law  will 
step  In  and  give  relief.  In  the  case  at  bar 
the  record  discloses  no  substantial  reason 
why  these  parties  should  not  and  cannot  live 
together  in  accordance  with  the  contract  into 
which  they  entered.  The  plaintiff's  children 
may  not,  over  the  objection  of  defendant,  be 
forced  Into  his  household,  and  be  should  not 
be  required  to  suffer  this  If  they  cause  do- 
mestic discord  between  himself  and.  wife;  and, 
while  defendant  owes  no  legal  duty  to  afford 
them  a  home  or  maintain  them,  If  they  de- 
port th^nselves  with  reastmable  regard  for 
his  rights  and  the  new  situation  Into  which 
they  and  their  mother  find  themselves,  he 
should,  from  every  moral  standixilnt,  make 
an  honest  effort  to  accommodate  them  so 
long  as  they  are  Immature  and  require  It. 


If  their  presence  renders  his  wife  happy,  and 
they  do  not  by  willful  conduct  on  their  part 
destroy  the  harmony  which  ought  to  exist, 
he  idiontd  make  any  reasonable  concession 
to  afford  them  a  home.  Nothing  Is  disclosed 
this  record  In  the  life  of  either  of  tiiese 
people  to  make  their  reconciliation  Imprac- 
tical, and  neither  did  any  such  condltian 
arise  or  grow  out  of  the  trial.  These  things 
being  true,  and  there  being  no  evidence  to 
8U[^rt  a  divorce,  there  is  a  double  reason 
to  reverse  this  Jndgmrat  and  decree. 

The  cause  Is  accoriUngly  reversed  end  re- 
manded to  tiie  district  a)urt  of  Pawnee  conn* 
ty,  with  fnstTuctlons  to  dismiss  the  same. 

KANE,  C.  J.,  and  TURNBB,  WIUJAMS. 
and  HAYES,  JJ^  c(»icur. 


(U  OU.  8(6) 

ST.  LOUIS  &  S.  r.  RT.  00.  v.  STATE  et  aL 
(Supreme  Court  of  Oklahoma.   Oct.  7,  190B.) 

1.  GABBIEBS   (I  18*)— RXaULATION    BT  OCtt- 

FOBATioN  OoioczBsioN— Review  bt  Coitbis. 
An  appeal  will  tie  to  the  Supreme  Court  of 
the  state  from  the  action  of  the  Corporation 
Commission  prescribing  rates,  charges,  or  clas- 
sifications <tf  traffic  or  affecting  the  train  sched- 
ule of  any  transj^rtation  company,  or  reqoliv 
ing  additional  facilities,  conveniences,  or  pabllc 
service  of  any  transportation  or  trananussion 
company,  or  refusing  to  approve  a  suspending 
bond,  or  requiring  adoittonail  secniity  thereon,  or 
an  increase  thereof. 

[Ed.  NotCi^For  other  ease^  see  CarrieM,  Dee. 
Dig.  1 18.*1 

2.  RaILBOADS   ({  9*>— BZOUUTION   BT  OOE- 

poBATioN  CoionssiOH— Review  bt  Ooubts. 
An  appeal  will  not  lie  to  the  Supreme 
Court  of  the  state  to  review  the  action  of  the 
Corporation  Commission  in  requiring  all  rail* 
road  companies  and  street  car  companies  operat- 
ing within  the  state,  upon  the  happening  of  an 
accident,  to  send  report  thereof,  both  by  tele- 
graph and  mail,  to  the  Corporation  Oommia- 
sion  at  Its  office  in  Guthrie. 


IBd.  Note.— For  other  cases, 
Dec.  Dig.  I  9.*] 

(Sylhibns  by  the  Court) 


Railroads, 


Appeal  from  Corporation  CommlsslMi. 

From  the  action  of  the  State  Corporation 
Commission  requiring  railroad  and  street 
railway  companies,  upon  the  happening  of  an 
accident,  to  send  a  report  thereof,  both  by 
tel^am  and  letter,  to  the  CoriMratlon  Com- 
mission, the  Bt  Louis  &  San  Francisco  Rall> 
way  Conqnuiy  appeals.  Appeal  dismissed. 

W.  F.  Brans,  B.  A.  ESelnsdiinldt,  and  Dale 
&  Blwer,  for  appellant  Q.  A.  Henshaw, 
Asst  Atty.  Gen.,  for  the  Stateu 

WILLIAMS,  J.  The  appellees,  throut^ 
their  attorney,  move  to  dismiss  this  appeal 
on  the  ground  that  the  court  has  not  Juris- 
diction thereof.  The  only  authority  that  this 
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conrt  bafl  to  entertain  tax  appeal  from  tbe 
Corporation  CommlBston  Is  by  rirtue  of  sec- 
tion 20,  art  9  (section  231,  Bunn's  Ed.) 
of  tbe  ConstltntloQ,  wblch  provides  that: 
"From  any  action  of  tbe  commission  prescrib- 
ing rates,  charges,  or  dasslBcatlons  of  traf- 
fic, or  affecting  the  train  schedule  of  any 
transportation  company,  or  requiring  addi- 
tional fadlitles,  convMilences,  or  puUIc  serr- 
Ice  of  any  transportation  or  tranamtssion 
company,  or  refusing  to  approve  a  suspend- 
ing bond,  or  requiring  sddlticmal  security 
thereon  or  an  Increase  thereof,  as  hereinafter 
provided  for,  an  appeal  (subject  to  such  rea- 
sonable llmitatlmu  as  to  time,  regulations  as 
to  procedure  and  prorlslon  as  to  cost,  as  may 
be  prescribed  by  law)  may  be  takiea  by  tbe 
corporation  whose  rates,  charges  or  dassl- 
flcatlons  of  tratBc  schedule,  faculties,  con- 
TGulences,  or  service,  are  affectpd,  or  any 
person  deeming  himself  aggrim'ed  by  such 
action,  or  (If  allowed  by  law)  by  the  state." 

This  appeal  does  not  come  wlfhln  the  terms 
of  the  foregoli^,  and  the  same  is  dismissed. 

KANB,  C  X,  and  DUNN.  HATES,  and 
TURNER,  JJ^  ooncni. 


(u  ou.  stn) 

ATCHISON,      ft  S.  F.  RT.  00.  STATE 

et  al. 

(Supreme  Court  of  Oklahoma.    Oct  7,  1909.) 

RAItB0A0S'(S  9*)— Rboclatiok  bt  Cospora.- 
TiON  CouifissioN— Review  bt  Goubtb. 
An  appeal  will  not  lie  to  tbe  Supreme  Court 
of  the  Btate  of  Oklahoma  to  review  tbe  action 
of  the  Corporation  Commission  Id  requiring  all 
railroad  companiea  and  Rtreet  car  companies  op- 
erating within  the  state  of  Oklahoma,  upon  the 
happening  of  an  accident,  to  send  report  there- 
of,  Ixith  by  telegram  and  mail,  to  the  Corpora- 
tion Commission  at  its  office. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  19;  I>ec.  Dig.  | 

(Sfllabua  by  the  Court.) 

Appeal  from  Coiporatlon  Commission. 

From  the  action  of  the  State  Corporation 
Commission  requiring  railroad  and  street 
railway  companies,  upon  tbe  happening  of 
an  accident,  to  send  a  report  thereof,  both 
by  telegram  and  letter,  to  tbe  Corporation 
Commission,  tbe  Atchison,  Topeka  ft  Santa 
F6  Railway  Company  appeals.  Appeal 
mlBsed. 

Cottlngham  &  Bledsoe,  for  appellant  G. 
A.  Hensbaw,  Asst.  Atty.  (Sen.,  for  appellees. 

WILLtA&IS,  J.  Tbe  facts  In  this  case  be- 
ing the  same  as  In  tbe  case  of  SL  Louis  ft 
San  Francisco  Railway  Company,  Appellant, 
V.  State  et  al.,  Appellees  (decided  at  this 
term,  but  not  yet  officially  reported)  105  Fac. 
351,  the  same  Is  controlling. 

The  appeal  Is  dismissed.  All  the  Justices 
ctmcur. 


REPORTER.  (OkL 

'  (U  OM.  837) 
-   rONK  T.  HBNORKTKA. 
(Supreme  Court  of  Oklahoma.   Oct  20  1900.) 

1.  Appeal  aad  Ebrob  (H  lOSO,  1056*)— Rarm- 
UBs  !Ebbob— Aduission  ano  Rkjbctiok  of 

EvinENCB. 

Tbe  improper  admission  or  rejection  of  evi- 
dence, if  not  prejudicial  to  the  party  complain- 
ing, ia  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
f(»o''lS£*]^'"'      ^^^i  Dea  Dig.  H 

2.  Tboveb  and  Oonvebsion  (S  ^*) — UEABUn 
OF  Damages— Election— TiuE  ttyz. 

Under  section  2752,  Wilson's  Rev.  ft  Ann. 
St  190S.  which  provides,  In  part,  "The  detri- 
ment caused  by  the  wrongful  coDTersioa  of  pets 
Bonal  property  is  presumed  to  be:  ITirst:  Titt 
value  of  the  property  at  the  time  of  the  con- 
version with  the  interest  from  that  time;  or. 
Second:  Where  the  action  has  been  prosecoted 
with  reasonable  diligence,  the  hlgheaC  market 
value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  interest  at 
the  option  of  the  injured  party,  •  •  • "  In 
an  action  for  damages  for  the  conversion  of 
persooal  property,  tbe  injured  party  must  elect 
which  measure  of  damages  he  will  claim,  hot, 
unless  by  hia  pleadings  or  otherwise  he  has  made 
such  election,  be  may  at  the  time  the  cause  is 
submitted  to  the  Jury  elect  the  measure  of  dam- 
ages he  deems  most  advantageous  to  faim. 

[EM.  Note.— For  other  cases,  ses  Trover  and 
Conversion,  Dec.  Dig.  (  49.*] 

a  TBOVBB  and  CONVKBSIOn  d  82*)--MKAflDBI 

OP  Damaow— Bhjonog— AElmatiow  Gov- 

BTrrUTING. 

An  allegation  of  a  petition  In  an  action  for 
damages  for  the  conversion  of  personal  property 
to  tlie  effect  that  at  the  time  said  property  was 
taken  it  was  of  a  certain  specific  value  does  not 
constitute  an  election  on  the  part  of  the  injured 
party  to  claim  as  tbe  detriment  caused  by  the 
conversion  the  value  of  tbe  property  at  the  time 
of  the  conversion,  with  Interest  from  that  date. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversiai,  Dec;  Dl^  |  82.*] 

4.  TBOTBE  AHD  OOITTBBSION  (i  ^)— MSAIUBI 

OP  Damaoks— Buonoir  —  Acts  Constitdt- 

INO. 

Where  there  la  nothing  In  tbe  record  show- 
ing that  the  injured  party  made  a  formal  elec- 
tion, an  Instruction  by  the  court  below  on  the 
measure  of  damages  based  upon  the  second  sub- 
division of  section  2752.  supra,  Wilson's  Rev.  ft 
Ann.  St  1908.  which  Instruction  was  accepted 
by  the  plaintiff  without  objection,  constituted 
a  Buffident  and  timely  election. 

[Ed.  Note^FoT  other  cases,  see  Trover  and 
Conversion,  Dec  £Hg.  I 

5.  Tboveb  and  Conversion  ({  66*)— Mbasubi 
OF  Damages  — KeasonablS  Dxlxobnos  nr 

pROSECtlTlON  OP  ACTION. 

Whether  an  action  for  conversion  has  been 
prosecuted  with  reasonable  dili^nce  within  tlM 
purview  of  the  second  subdivision  of  section 
2752,  Wilson's  Rev.  &  Ann.  St  1903,  supra, 
is  a  question  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  saa  Trover  and 
ConTcraion,  Dec.  Dig.  I  60.*] 

(Syllabus  by  the  Court) 

Error  from  Dlstilct  Cbnrt;  Woods  Coun- 
ty ;  Jno.  Zj.  Pancoast  Judge. 

Action  by  Samuel  Hendrlcta  against  Alvln 
P.  Funk.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Modified,  and,  aa 
modified,  affirmed. 
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Snoddy  ft  Son,  for  platotlfl  In  error.  Cow- 
gill  &  Dunn,  for  defendant  in  error. 

KANE,  0.  J.  This  was  an  action  for  dam- 
ages, brought  by  the  defendant  in  error, 
plaintiff  below,  against  tbe  plaintiff  In  error, 
defendant  below,  for  the  conversion  0£  cer- 
tain personal  property.  The  petition  con- 
tained the  ordinary  allegations  necessary  to 
state  a  cause  of  action,  and  further  alleged. 
In  substance,  that  the  defendant  In  depriv- 
ing the  plaintiff  of  the  possession  of  the 
property,  and  taking  the  same  Into  his  own 
possession  and  converting  the  same  to  bis 
own  use,  acted  unlawfully,  oppressively,  and 
maliciously,  and  that,  by  reason  of  said  ma- 
licious and  oppressive  treatment,  the  plain- 
tiff was  entitled  to  recover  from  defendant 
exemplary  damages  in  the  sum  of  $3,000. 
Tbe  prayw  of  tbe  petition  is  as  follows: 
"Wherefore  plaintiff  prays  Judgment  against 
tbe  defendant  for  tbe  sum  of  $4,137.25;  for 
costs  and  all  other  proper  relief."  The  an- 
swer was  a  general  denial.  Upon  the  issues 
thus  Joined  tbe  cause  was  tried  to  a  Jury, 
which  returned  a  verdict  in  favor  of  the 
plaintiff  In  the  sum  of  $619.16  as  compensa- 
tory and  the  sum  of  $100  as  exemplary  dam- 
ages, upon  which  verdict  Judgment  was  duly 
entered.  To  reverse  this  Judgment  tbe  de- 
f«Ddant  commenced  this  proceeding  in  error 
In  this  court  The  errors  assigned  by  coun- 
sel for  plaintiff  In  error  and  argued  In  their 
brief  are  (1)  error  of  the  court  in  exclnding 
competent  evidence  offered  by  the  .defendant; 
(2)  error  of  the  court  in  giving  certain  In- 
BtructloDB  to  the  Jury ;  and  <3)  that  the  evi- 
dence in  the  case  did  not  authorize  the  court 
to  instruct  the  Jury  on  exemplary  damages. 
We  hare  carefully  examined  tbe  evidence  ad- 
duced at  the  trial,  particularly  the  questions 
to  which  the  court  sustained  objections,  and 
are  of  tbe  opinion  that  the  case  was  fully 
and  fairly  presented  to  tbe  Jury  as  far  as  the 
evidence  Is  concerned,  and  that  there  was 
no  prejudicial  error  committed  by  tbe  court 
btiow  in  excluding  or  admitting  evidence 
over  the  objections  of  the  losing  party.  There 
may  have  been  an  occasional  objection  sus- 
tained tbat  ought  to  have  been  overruled,  but 
an  examination  of  the  record  ahows  tliat 
objections  to  practically  tbe  same  questions 
when  asked  In  another  form  were  overruled, 
and  tbat  on  tbe  whole  no  material  evidence 
was  excluded.  "The  improper  admission  or 
rejection  of  evidence,  if  not  prejudicial  to 
the  party  complaining,  Is  not  t^ruuiid  for  re- 
rersal."  Mullen  v.  Tbaxton  (banded  dovra 
tbis  term,  not  yet  officially  reported,  and 
eases  cited)  104  Pac.  359. 

The  first  instruction  counsel  finds  fault 
with  is  to  the  effect  that  the  plaintiff  was 
entitled  to  tbe  highest  price  that  the  wheat 
was  at  the  point  of  taking  at  any  time  be- 
tween the  time  it  was  taken  and  tbe  ver- 
dict, wltboat  interest  His  contention  Is 
that,  under  our  statute  providing  the  meas- 
ure of  damages  in  cases  of  conversion,  he, 
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to  better  enable  him  to  prepare  for  trial,  was 
entitled  to  an  election  on  the  part  of  the 
plaintiff,  and  tbat  this  election  was  made  in 
the  petition  by  alleging  tbe  value  of  the  prop- 
erty at  the  time  of  its  conversion.  Section 
2752.  Wilson's  Rev.  &  Ann.  St  1903,  provides 
that:  "The  detriment  caused  by  the  wrong- 
ful conversion  of  personal  property  Is  pre- 
sumed to  be:  First:  The  value  of  tbe  prop- 
erty at  tbe  time  of  the  conversion  with  the 
interest  from  that  time;  or  Second;  Where 
tbe  action  has  been  prosecuted  wltb  reason- 
able diligence,  tbe  highest  market  value  of 
the  property  at  any  time  between  tbe  conver- 
sion and  the  verdict  without  Interest  at  the 
option  of  the  Injured  party.  •  •  ♦  "  Whilst 
we  are  of  the  opinion  tbat  under  this  provi- 
sion the  Injured  party  must  elect  which 
measure  of  damages  be  will  claim  and  cannot 
claim  damages  according  to  both  standards 
In  tbe  same  case,  we  are  of  the  opinion 
that  tbe  plaintiff  did  not  make  such  an  elec- 
tion. Tbe  allegation  of  the  petition  which 
counsel  for  defendant  contends  constituted 
an  election  was  to  tbe  effect  that  on  tbe 

 day  of  August  1906,  the  plaintiff  was 

the  ovrner  and  in  tbe  possession  of  certain 
personal  property  of  a  certain  value,  and 
tbat  on  said  day  the  defendant  wrongfnlly 
and  unlawfully  took  possession  thereof  and 
deprived  the  plaintiff  of  his  possession 
therein,  and  converted  and  disposed  of  said 
goods  to  his  own  use  and  benefits.  The 
prayer,  hereinbefore  set  out  was  a  general 
prayer  for  Judgment  against  the  defendant 
for  the  sum  of  $4,137.1^  and  costs,  and  all 
other  proper  relief.  These  are  the  ordinary 
auctions  to  charge  conversion  of  personal 
property,  and  left  tbe  question  of  which 
statutory  measure  of  damages  the  plaintiff 
would  elect  open.  Tbe  statute  to  our  mind 
fully  contemplates  that  tbia  election  may  be 
made  at  any  time  before  the  ease  is  finally 
given  to  tbe  Jury.  Under  the  statute,  the 
market  value  prevailing  on  the  day'  tbe 
case  goes  to  trial  may  be  tbe  highest  market 
value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict,  and,  unless 
the  plaintiff  by  bis  pleadings  or  oUierwIae 
has  made  an  election,  he  ought  not  to  be 
precluded  from  electing  the  measure  of  dam- 
ages most  advantai^us  to  him  at  tbe  time 
the  cause  Is  submitted  to  the  Jury,  provided 
be  has  prosecuted  bis  action  wltb  reasonable 
diligence ;  and  whether  he  has  done  so  or  not 
is  a  question  of  law  for  the  court  While 
there  Is  nothing  in  tbe  record  to  Indicate 
tbat  the  plaintiff  made  a  formal  election,  to 
our  mind  the  instruction  of  tbe  court  being 
In  harmony  with  the  pleadings  and  predi- 
cated upon  ample  evidence,  was  sufficient  to 
constitute  such  election.  The  instruction 
seems  to  have  been  given  by  tbe  court  upon 
Its  own  motion,  and,  as  It  was  acc^ted  by 
the  plaintiff  without  objection,  it  constituted 
a  sufficient  election  as  to  which  measure  of 
damages  be  claimed. 
Tlie  Instruction  to  the  Jury  on  the  qnestlim 
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Of  exemplary  dun  ages  wai  misleading  and 
erroneous.  Tbe  dlspate  over  the  personal 
proper^  arose  out  of  a  mlsnnderstandlng 
between  tbe  plaintiff  and  defendant  as  to 
tbe  terms  of  a  lease  of  cortaln  real  estate 
The  jury  was  Instructed  that,  If  the?  found 
"that  the  land  was  taken  In  wanton  disre- 
gard of  tbe  other  man's  rights,  •  •  • 
then  you  naj  assess  snch  amount  by  way 
of  punltlTe  damages  as  yon  in  yonr  sound 
discretion  think  the  case  warrants."  By  the 
petition  it  will  be  seen  that  the  action  was 
GOmmCTced  for  the  sole  pnrpose  of  recovering 
damages  for  the  conversion  of  personal  prop- 
wty^  and  no  reference  was  made  to  the  tak- 
ing of  the  land  under  a  spirit  of  wantonness, 
oppression,  fraud,  or  any  other  way.  On 
.this  ground,  tbe  cause  should  be  reversed; 
but,  as  counsel  for  defoidant  In  error  in  his 
brief  states  that,  If  the  court  finds  ttiat  the 
Item  for  exemplary  damages  cannot  be  smt- 
tained.  It  be  eliminated  without  reversal  of 
the  cause,  there  being  no  other  reversible 
error  apparmt  in  the  record,  we  adopt  bis 
suggestion. 

It  Is  therefore  ordraed  that  the  Judgment 
of  the  court  below  shall  be  modified  by  strik- 
ing out  the  one  hundred  dollar  it^n  as  ex- 
emplary damages,  and  that  In  all  other  rfr 
specta  the  Judgmmt  of  ttie  court  below  is 
affirmed,  the  costs  in  this  court  to  be  equally 
divided  between  the  plaintiff  In  error  and 
the  defendant  in  error.  All  the  Justices  con- 
cur, except  DUNN.  J.,  disqualified,  not  sitting. 


m  ou.  S2) 

TAYLOR  V.  INSURANCE  CO.  OV  NORTH 
AMBBICA. 

(Supreme  Court  of  Oklahoma.    Nov.  Q,  1009.) 

1.  INSUBANCB   (8  146*)— POLIOT  —  COHBTBUO- 
TION  IH  FaVOB  of  INSCBED. 

If  a  policy  of  Insurauce  is  susceptible  of 
two  constructions,  that  one  is  to  be  adopted 
which  Is  more  favorable  to  the  aaauzed. 

[Ed.  Note.— For  other  cases,  see  Inaarance, 
Cent  Dig.  I  296 ;  Dec.  Dig.  {  146.*] 

2.  IssnsAncE  d  230*)— Pouor  —  Caitcklu- 

TION  BT  INSUBBB  —  ReTTUBN  OF  UNBABNBD 

Tbe  retani  of  the  unearned  premium  is  es- 
sential to  a  cancellation  by  the  company,  where 
tbe  policy,  among  other  thlnn,  provides,  "when 
this  policy  is  canceled  by  this  company  by  giv- 

S;  notice,  It  shall  retain  only  the  pro  rata  pre- 
am." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  500.  610;  Dec.  Dig.  |  230.*] 

&  iNsnBARCE  (K  230,  234*>-PoiJOT— Can- 
cellation   BT    iNSUBBB— RBTUBN    OF  UH- 

kABNED  Pbeuiuu— Waives- Ac<)niEBCENCB 

IN  Cancellation. 

Wben  a  local  agent  (or  an  insurance  com- 
pany, under  instructions  thereto,  glTes  tbe  as- 
Bured  notice  of  the  cancellation  of  tbe  policy, 
without  tendering,  or  offering  to  tender,  the 
unearned  premium,  and  neither  being  aathoriz- 
ed  to  make  sneb  tender  nor  seeking  a  waiver 
thereof,  or  being  authorized  thereto,  the  fact 
that  tbe  assured  does  not  protest  against  such 


BEFOBTBB.  (W. 

cancellation  does  neither  amonnt  to  s  waiver 
of  tender  nor  consent  to  such  cancellation. 

^a)  The  local  agent  being  in  possession  of  the 
policy  as  bailee  for  the  aasnred,  bis  marking 
the  same  "Canceled"  and  returning  same  to 
tbe  company,  without  the  consent  or  knowledge 
of  the  assured,  does  neither  constitute  a  waiver 
or  estoppel  nor  a  consent  or  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  506,  511 ;  Dec.  Dig.  H  230,  234.*] 

4,  Tbial  (I  143*)— Questions  of  Law  oe 
Fact— Conflict  in  Bvidehob. 

Where  there  is  a  reasonable  conflict  in  the 
evidence,  the  issue  must  he  submitted  to  the 
jury  for  determination. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cmt. 
Dig.  i  342;  Dec.  Dig.  {  143.*] 

Duun  and  Hayes,  JJ.,  dissenting. 

(SyllabuB  by  tbe  CourL) 

Error  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory; L.  F.  Parker,  Judge. 

Action  by  William  Taylor  against  the  In- 
surance Company  of  North  America.  Judg* 
ment  for  defendant,  and  plaintiff  brings 
TOT.  Reversed  and  remanded. 

Deinls  H.  Wilson.  Preston, S.  Davis,  anA 
T.  L.  Brown,  for  plaintiff  In  error.  XNiI- 
ton.  Stringer  ft  Grant  and  Bnrwell,  Crockett 
ft  Johnson,  for  defendant  in  wror. 

WILLIAMS,  J.  The  agent  of  the  companyi 
in  whose  possession  the  insured  left  the  poli- 
cy upon  which  this  action  was  based,  was 
named  Comer.  On  September  26.  1004,  Com- 
er met  Taylor  on  the  streets  ct  Claremore 
and  said  to  blm:  "The  insurance  company 
has  canceled  your  policy  on  your  hay."  Tay^ 
lor  asked  blm  on  what  ground,  and  the  agent 
said:  "They  did  not  state."  Taylor  then 
said:  "Where  Is  my  moaeyf  or  "How  about 
my  money  I  have  paid  them,  if  they  have 
canceled  it?  How  about  my  moneyl"  And 
the  agent  said:  "They  did  not  say  anything 
abont  it"  Taylor  rejoined:  "I  guess  I  can 
get  my  money  then,  if  they  have  canceled  It." 
The  agent  Comer,  testified  that  he  canoeled 
the  policy  on  Septttnber  26, 1904,  and  on  that 
day  returned  the  same  to  tike  company. 

It  is  the  cont^tlon  of  counsel  for  plaintiff 
in  error  that  the  company,  under  the  terms 
of  this  policy,  could  not  cancel  It  except  that 
It  at  some  time  tendered  or  returned  to  him 
the  unearned  premium  in  accordance  with 
wliat  he  argues  are  its  terms,  and  <m  ac- 
count of  the  fact  that  this  unearned  premium 
was  neither  returned  nor  toidered  prior  to 
October  9,  1904,  that  this  had  the  effect  of 
keeping  alive  the  policy  and  rendering  the 
company  liable  for  the  loss.  The  para^aph 
of  the  policy  relating  to  cancellation  is  what 
Is  commonly  known  as  the  "New  Tork  stand- 
ard form,"  and  reads  as  follows:  This  poli- 
cy shall  be  canceled  at  any  time  at  tbe  re- 
quest of  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  cancellation. 
If  this  policy  shall  be  canceled  as  herelnbe- 
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fore  provided,  or  become  rold  or  cease,  tbe 
premium  liarlng  been  actually  paid,  tbe  un- 
earned portion  shall  be  returned  on  surrender 
of  this  policy  or  last  renewal,  this  company 
retaining  tbe  customary  sbort  rate,  except 
that,  when  this  policy  Is  canceled  by  th\B 
company  by  glrlng  notice,  it  shall  retain  only 
tbe  pro  rata  premium."  Tbe  construction  of 
tblfl  contract  Is  necessary  In  order  to  deter- 
mine whether  or  not  tbe  policy  Is  canceled. 
If  the  CO 08 traction  contended  for  by  tbe  de- 
fendant In  error  Is  correct,  the  clause  waa 
Intended  to  read  as  follows:  "If  this  policy 
shall  be  canceled  aa  hereinbefore  provided, 
or  become  void  or  ceaee,  tbe  premium  having 
been  actually  paid,  the  unearned  portion 
shall  be  returned  on  surrender  of  this  policy 
or  last  renewal,  this  company  retaining  the 
cuBtomary  short  rate,  except  that,  when  this 
policy  Is  canceled  by  this  company  by  giving 
notice  (on  surrender  tibls  policy),  it  shall 
retain  only  the  pro  rata  premium."  Without 
the  Interpolation  of  the  words  "on  surrender 
of  Oils  policy"  In  the  last  clause,  there  Is  an 
ambiguity,  and  there  Is  equal  reason  for  the 
following  Interpretation:  "If  this  policy 
shall  be  canceled  (at  any  time  at  the  request 
of  tbe  Insured),  or  become  void  or  cease,  tbe 
premlom  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  surrender 
of  this  policy  or  last  renewal,  this  company 
retaining  the  customary  short  rate,  except 
that;  when  this  policy  is  canceled  by  this 
company  by  giving  notice.  It  shall  retain  only 
the  pro  rata  premium." 

When  the  policy  is  canceled  by  glvlnt:  "flve 
daytf  notice  of  such  cancellation,"  tbe  com- 
pany retaining  "only  the  pro  rata  premium," 
this  cannot  be  accomplished  without  a  tender, 
unless  the  words  "on  surrnider  of  the  policy" 
are  read  Into  said  clause;  and  If  that  was 
the  intention,  why  repeat  the  words  "by  giv- 
ing notice"?  If  that  contention  Is  correct, 
n  should  have  been  stated  as  follows:  "This 
policy  shall  be  canceled  at  any  time  at  the 
request  of  the  Insured,  or  by  the  company  by 
givli^  five  days'  notice  of  Buch  cancellation. 
If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  surren- 
det  of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate,  ex- 
tha^  when  this  policy  Is  canceled  by  this 
company,  *  *  *  it  shall  retain  only  the 
pro  rata  premium,"  To  say  the  least,  the 
cancellation  clause  Is  ambiguous,  and  when 
we  consider  that  tbe  Insurer  was  skilled,  not 
imly  In  the  fnunlng,  bat  also  the  Interpreta- 
tion, of  suCh  contracts,  and  that  the  insared 
-had  no  part  In  the  framing  thereof,  as  well 
as  being  unskilled  In  such  Interpretation, 
such  constmclion  should  be  adopted  as  Is 
more  favorable  to  the  Insured ;  and  espe<dal- 
ly  Is  this  true  when  the  constmctlon  con- 
tended for  by  the  Insnrer  Is  not  only  Inequita- 
ble, but  also  unjust 

TtM  contract  <j£  Insurance  hen  Involved, 


known  as  the  "New  York  standard  policy," 
was  framed  by  virtue  of  chapter  488,  p.  720, 
of  the  Laws  of  New  York  of  1886,  providing 
for  a  uniform  contract  of  fire  insurance  to  be 
used  by  fire  underwriters  within  said  state. 
The  clause  here  under  consideration  was  first 
before  the  Supreme  Court  of  the  state  of  New 
York  In  thd  case  of  NItsch  v.  American  Cen- 
tral Insurance  Company,  83  Hun,  614,  81  N. 
Y.  Supp.  1131,  wherein  a  tender  was  con- 
strued to  be  necessary  to  the  cancelTation  of 
the  policy.  The  Judgment  of  the  Supreme 
Court  was  affirmed  by  tbe  New  York  Court 
of  Appeals  on  March  16,  1897  (152  N,  Y.  685, 
46  N.  B.  1149).  Afterwards,  on  March  1, 
1898,  in  the  case  of  Tlsdell  v.  New  Hamp- 
shire Fire  Insurance  Company,  155  N.  Y. 
163.  49  N.  B.  664,  40  L.  R.  A.  765  (see,  also. 
Id.,  11  Misc.  Rep.  20,  32  N.  Y.  Supp.  166),  it 
was  again  held  that  a  tender  was  a  condi- 
tion precedent  to  the  cancellation  of  such  a 
policy— the  opinion  being  delivered  by  Mr. 
Justice  Bartlett,  concurred  in  by  Justices 
Halgbt,  Martin,  and  Vann,  Chief  Justice 
Parker  and  Mr.  Justice  O'Brien  dlBsentlng, 
and  Mr.  Justice  Gray  being  absent  Again, 
in  the  case  of  Buckley  v.  Insnrance  Co.,  .188 
N.  Y.  899,  81  N.  B.  165,  19  U  It  A.  (N.  S.) 
889  (see,  also,  Id-  112  App.  DIv.  451,  98  N.  Y. 
Supp.  ^2),  tiie  Court  of  Appeals,  following 
the  NItsch  and  Tlsdell  Cases,  said:  "It  Is  a 
question  of  vital  Importance  to  the  insurer 
and  the  insured  as  to  the  precise  meaning  of 
the  cancellation  clause  In  the  standard  poli- 
cy. The  situation  Is  not  a  complicated  one, 
and  the  court  desires  to  so  construe  the 
clause  that  Its  meaning  may  be  made  clear. 
If' the  Insurance  company  desires  to  cancel, 
It  most  as  we  have  held  In  the  cases  dted, 
not  only  give  tbe  notice  required,  but  ac- 
company it  by  tiie  payment  or  tender  of  the 
pro  rata  amount  of  the  unearned  premium. 
It  cannot  legally  demand  of  tbe  Insured  the 
surrender  of  the  policy  and  Its  cancellation 
until  this  Is  done."  The  court  was  unani- 
mous as  to  the  foregoli^  conclusion.  At  that 
time  Chief  Justice  Cullen,  and  Justices 
O'Brien,  Ualght  Hlscock,  BarUett  Chase, 
and  Vann  comprised  the  court 

In  the  case  of  Riiladelphia  lAaea  Go.  v. 
Manhattan  Fire  Insnr  Oo.,  8  Pa.  Dlst  R. 
261,  that  court  after  referring  to  the  Tlsdell 
Case,  said:  The  question  whldi  Is  now  be- 
fore OS  was  then  passed  upon  by  the  Supreme 
Conrt  of  New  York  upon  a  policy  where  the 
language  was  Identically  the  same  as  that 
whldi  has  been  quoted  from  t2ie  defendant's 
policy.  The  majority  at  the  conrt  In  that 
case  decided  that  upon  cancellation  of  the 
poMcs  by  the  company,  it  must  return  or 
tender  tiie  unearned  premium  In  order  to  ef- 
fect a  cancelation.  The  same  ccmclnBlon 
seems  to  have  been  arrived  at  the  same 
court  In  an  earlier  case,  Nttsdi  t.  American 
Cent  Ins.  Ca,  r^>orted  In  It^  N.  T.  6^  46 
N.  E.  11^.  While  these  decisions  axe  not 
blndlrv  upon  the  courts  of  Pennsylvania, 
they  are,  of  course,  entitled  to  great  respect 
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ft  Is,  no  doubt,  emlnmtly  pn^ter  to  bold  com- 
panicfl  and  corporations,  sncb  as, Insurance 
companies,  to  a  strict  constmctlou  of  tbetr 
rights  as  defined  In  ft>rmal  contracts,  which 
are  prepared  In  their  own  Interest  and  the 
terms  of  which  the  Insured,  as  a  rule,  has 
little  or  no  part  In  determining.  This  has 
been  the  policy  of  the  conrts,  and  has  been 
found  by  experience  to  be  necessary  In  order 
to  guard  the  Interests  of  those  who  are  In 
maiv  cases  Ignorant,  and  In  all  cases  more 
or  less  at  the  mercy  of  such  corporations. 
The  courts  of  this  state  have  been  moved  by 
the  same  policy,  and  It  may  be^  and  we  are 
Inclined  to  think,  that  the  attitude  which  has 
been  taken  by  our  own  Supreme  Court  with 
reference  to  provisions  not  Identical  with, 
but  dmllar  to,  those  In  question,  requires  us 
to  follow  the  ruling  which  has  be^  made  In 
the  state  of  New  Toi^'' 

In  the  case  of  Goach  r.  Firemen's  Insur- 
ance po.,  33  Pa.  Super.  Ct  496,  the  court 
said:  "The  plaintiffs,  then,  having  paid  the 
premium  for  the  entire  term,  could  the  de- 
fendant, at  its  own  pleasure,  effect  a  com- 
plete extinguishment  of  the  Insurance  con- 
tract, merely  by  giving  notice  of  Its  determi- 
nation to  cancel,  without  at  the  same  time 
returning  or  tendering  the  unearned  portion 
of  that  premium?  Where  a  contract  with 
mutual  undertakings  tias  been  entered  into 
by  two  parties  and  fully  performed  one 
of  them,  we  may  certainly  say,  speaking  gen- 
erally, that  the  other  party  could  not  suc- 
cessfully Invoke  the  aid  of  any  court  In  an 
effort  to  rescind  untU  he  liad  returuM  or 
tendered  the  return  of  any  valuable  thing 
he  had  received  by  reason  of  the  contract 
To  permit  him  to  retain  the  benefits  and  at 
the  same  time  repudiate  the  burdens  of  his 
own  agreement  would  be  highly  unconscion- 
able and  shocking  to  our  sense  of  natural 
justice.  It  would  be  out  of  harmony  with 
some  of  the  fundamental  principles  on  which 
our  entire  system  of  Jurisprudence  Is  buIlL 
Of  course,  where  the  right  to  cancel  has 
been  expressly  reserved  In  the  contract  it- 
self, then  the  extent  of  the  right  and  the 
conditions  upon  which  It  may  be  exercised 
must  be  determined  by  a  reference  to  the 
contract,  rather  than  to  principles  of  general 
law.  Turning,  then,  to  the  language  of  the 
agreement,  In  which  the  parties  have  undei^ 
taken  to  state  their  respective  rights  and 
duties,  If  we  Ond  It  susceptible  of  two  con- 
structions, one  in  harmony  with,  the  other 
In  opposition  to,  those  gen^-al  principles  al- 
ready referred  to,  a  sound  discretion  would 
seem  to  invite  us  to  accept  the  former  and 
reject  the  latter.  Just  as,  In  ascertaining  the 
true  meaning  of  a  doubtful  clause  In  a  will, 
the  courts  Incline  to  that  construction  which 
would  vest  the  estate,  rather  than  leave  It 
oontlogent,  which  would  give  the  Inheritance 
to  the  heir  rattier  than  to  a  stranger.  Tak- 
ing up,  then,  the  provision  of  the  policy  on 
this  subject,  and  looking  at  It  as  a  whole, 
we  may  confidently  say  that  It  contemplates 
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a  complete  and  eCfectlTe  deBtmctton  ot  the 
contractual  relation  at  the  Instence  of  either 
party,  and  that  to  accomplish  this  end  the 
party  moving  must  do  two  distinct  and  sep- 
arate things;  the  object  in  view  undeniably 
being  that  when  the  cancellation  shall  have 
been  completed,  both  parties  will  hare  been 
restored,  as  tar  as  possible,  to  the  omdltlODs 
existing  before  the  contractual  relation  b»- 
gan.  If  the  destruction  of  this  relatl<m  be 
begun  hy  the  assured,  be  must  gire  notice 
to  the  other  party  and  surrender  his  policy, 
which  proclaims  the  existence  of  the  ra- 
tion he  would  now  destroy.  If  begun  by  the 
company,  it  must  also  give  notice  and  repay 
or  tender  payment  of  the  uneanied  premiiun 
in  its  hands.  The  right  reserved  to  each  par- 
ty Is  but  a  single  ooe,  viz.,  the  right  to  can- 
cel; and  the  cancellation  contemplated  is 
not  a  partial,  but  a  complete,  one.  The  ob- 
ligation imposed  on  the  party  moving  to  can- 
cel is,  looking  broadly  at  the  entire  contract 
provision,  also  single,  viz.,  the  restoration 
of  the  other  party,  as  far  as  may  be,  to  the 
situation  occupied  before  the  contractual  re- 
lation began.  True,  this  Involves  the  per- 
formance or  tender  of  performance  of  anoth- 
er act  besides  the  giving  of  notice;  but  It 
does  not  necessarily  follow  that  such  per- 
formance or  tender  may  be  totally  dissever^ 
ed  In  time  from,  and  thus  rendered  wholly 
Independent  of,  the  giving  of  the  notice. 
Such  a  construction  of  the  policy  provision, 
although  strongly  urged  on  us  by  the  learned 
counsel  for  appellant.  Is,  at  best,  a  doubtful 
one.  More  than  this  he  can  hardly  claim  for 
It,  in  the  light  of  the  fact  that  it  has  been 
deliberately  rejected  by  the  courts  of  last  re- 
sort of  most  of  our  sister  states.  The  argu- 
ment supporting  It,  as  he  agrees,  has  been 
stated,  as  forcibly  as  It  can  be,  In  the  dis- 
senting opinion  of  Chief  Justice  Parker  in 
Tlsdell  T.  New  Hampshire  Fire  Ins.  Co.,  155 
N.  Y.  163,  49  N.  B.  664,  40  L.  R.  A.  765.  An 
examination  of  this  opinion  seems  to  show 
that  its  conclusions  are  reached  rather  from 
a  critical  analysis  of  some  of  the  language 
of  the  policy  provision  and  the  order  In 
which  its  sentences  are  collated  than  from  a 
broad  view  of  the  entire  provision  and  a 
consideration  of  the  nature  of  the  object  to 
be  accomplished  thereby.  The  following  lan- 
guage from  the  majority  opinion  clearly  in- 
dicates that  the  question  must  now  be  con- 
sidered as  settled  In  that  jurisdiction:  'The 
question  presented  on  this  appeal  Is  no  long- 
er an  open  one  in  this  court.  It  was  decid- 
ed In  NItsch  V.  American  Central  Ins.  Co., 
152  N.  Y.  635,  46  N.  B.  114d,  affirmed  in  this 
court  without  an  opinion.  In  that  case,  as 
In  this  one,  the  question  presented  was  wheth- 
er the  provision  of  the  New  York  standard 
policy  of  fire  insurance  relating  to  the  can- 
cellation of  a  i>olicy  at  the  instance  of  the 
company  requires  that.  In  addition  to  giving 
the  five  days*  notice,  the  company  must  re- 
turn or  tender  the  unearned  premium  in  or- 
der to  effect  a  cancellation?   The  answer 
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was  in  the  afflnnatlre.*  In  an  elaborate  dls- 
cQSslon  of  th«  whole  sublet,  to  be  found  In 
Cooley's  Briefs  of  Insurance,  wherein  all  of 
the  cases  from  the  vailous  Jnrlsdicttons  are 
cited  and  considered,  the  general  rule  to  be 
drawn  from  them  Is  thus  stated  on  page  2801: 
The  general  role  is  that  under  such  a  pro- 
Tlsion,  unless  waived,  the  repayment  of  such 
proportion  of  the  premium  Is  essential  to  a 
valid  cancellation,  and  notice  without  such 
repayment  or  a  tender  of  the  amount  Is  in- 
effectual. ♦  *  •  There  must  be  an  actual 
repayment  or  tender;  a  mere  promise  to 
pay,  a  request  to  call  for  the  amount  due,  or 
notice  that  the  money  Is  subject  to  ininred's 
order,  being  Insufficient' " 

In  33  Pa.  Super.  Ct.  505,  the  court  further 
said:  "But  we  cannot  regard  the  question 
as  an  open  one,  because  we  believe  It  to 
have  been  ruled  in  the  case  of  Baldwin  v. 
Peona.  Fire  Ins.  Co..  206  Pa.  24S.  56  Aa 
070.  In  that  case,  the  suit  being  on  a  policy 
similar  to  the  one  now  tmder  consideration, 
the  company  In  Its.  affidavit  of  defense  set 
up  that  the  policy  In  suit  had  been  surren- 
dered and  returned  for  cancellation,  and  ac- 
tnally  had  been  canceled  on  December  8, 
1897.'  We  have  not  the  record  actually  be- 
fore us,  but  take  this  statement  from  the 
paper  book  of  the  appellant,  which  we  have 
careftUly  examined.  The  trial  court  held 
that  the  contract  of  Insurance  had  never 
been  completed,  and  the  policy  had  never 
gone  into  force,  and  on  this  ground  nonsuit- 
ed the  plaintiff.  This  court  affirmed  .the 
judgment  for  the  same  reason.  But  the  Su- 
preme Court  held  that  the  contract  had  been 
fully  oompleted,  and  therefore  the  policy 
was  in  force  at  the  time  of  the  fire,  unless 
it  had  been  canceled  meantime,  as  the  com- 
pany had  alleged.  As  the  case  was  sent 
back  to  be  retried,  the  court  could  not  well 
avoid  disposing  of  this  Important  defense, 
set  up  by  the  averment  of  the  affidavit  quot- 
ed, and  we  think  they  did  It  in  no  uncertain 
manner.  Speaking  for  the  court,  Mr.  Jus- 
tice Dean,  after  pointing  out  the  character 
of  evidence  necessary  to  show  a  cancella- 
tion at  the  Instance  of  the  Insured,  turns  to 
the  questiou  now  before  us  and  says:  'The 
company  gave  no  notice  of  Its  Intention  to 
cancel  as  required  by  the  contract,  nor  did 
It  return  nor  offer  to  return  five-sixths  of 
the  premium,  a  preliminary  to  cancellation 
as  the  contract  required.  We  can  take  no 
other  view  of  the  evidence  than  that  the  con- 
tract of  Indemnity  was  complete  when  Hat- 
field and  the  agent  both  agreed  to  It,  and  the 
agent,  by  consent  of  Hatfield,  retained  for 
the  company  the  unearned  premium.  Was 
the  contract  afterwards  rescinded  or  cancel- 
ed by  the  company,  or  by  consent  of  Foster, 
the  att'orn^  (for  the  insured)?  The  company 
could  cancel  It  Just  one  way  at  any  time. 
That  was  by  five  day^'  notice  to  the  repre- 
sentative of  the  estate  of  its  Intention  to  do 
BO  and  return  of  flve-stxths  of  the  premium. 
It  gave  no  notice  and  offered  to  return  no 


premium.'  We  are  earnestly  urged  by  the 
learned  cotmsel  for  the  appellant  to  regard 
this  clear  and  emphatic  statement  of  the 
law.  upon  the  very  point  now  under  consid- 
eration, as  merely  dictum ;  but  we  are  whol- 
ly unable  to  do  so.  In  the  light  of  the  fact 
that  the  cancellation  of  the  policy  was  a  de- 
fense distinctly  raised  by  the  pleadings,  and 
the  further  fact  that  in  the  Judgment  enter- 
ed. In  which  the  entire  court  concurred,  we 
find  the  following:  'On  a  retrial  It  Is  direct- 
ed that  the  law  be  announced  as  we  have  in- 
dicated,' etc." 

In  the  case  of  Continental  Ins.  Co.  v.  Dan- 
iel, 78  S.  W.  866,  25  Ky.  Law  Rep.  1501,  the 
court  said:  "The  difference  between  the 
contentions  of  appellant  and  appellee  Is  this: 
The  appellant  contends  that  the  notice  and 
tender  must  be  given  and  made  five  days 
preceding  the  caacellatlon.  which  takes  ef- 
fect immediately.  The  appellee  contends 
that  the  act  of  cancellation  should  take  place, 
and  notice  and  tender  be  given  and  made, 
and  five  days  after  this  the  cancellation 
takes  effect,  and  the  policy  Is  then  no  longer 
In  force.  The  lower  court  took  appellee's 
view  of  the  matter,  and  we  are  not  prepared 
to  say  that  thfe  court  erred-  This  provision 
of  the  policy  Is'  somewhat  ambiguous.  This 
court  has  repeatedly  decided  In  such  cases 
that  the  policy  should  be  construed  most 
strongly  against  the  company,  as  it  prepared 
It  This  language  of  the  policy  seems  to  sup- 
port ibe  construction  contended  for  by  appel- 
lee, to  wit:  "This  policy  shall  be  canceled  at 
any  time  *  •  •  by  the  company  by  giving 
Ave  days'  notice  of  such  cancellation.  •  •  •  ' 
This  seems  to  Imply  that  the  act  of  cancella- 
tion precedes  the  notice;  but  the  cancella- 
tion is  not  to  take  effect  until  five  days  after 
the  giving  of  the  notice  of  the  cancellation 
and  the  tender  of  the  premium." 

In  the  case  of  Chrisman  &  Sawyer  Bank- 
ing Co.  r.  Hartford  Fire  Insurance  Co.,  76 
Mo.  App.  310,  that  court  said: 

"In  the  rescission  of  a  contract  by  one 
party,  It  is  a  necessary  condition  precedent 
to  such  rescission  to  place  the  other  party 
in  statu  quo — to  restore  to  him  whatever 
may  belong  to  blm  by  reason  of  bringing 
the  contract  to  an  end.  This  Is  the  gener- 
al rule,  as  applied  to  all  cases  of  contract 
And  within  this  rule  it  has  been  repeatedly 
held  that  before  an  Insurance  company  can 
make  an  effective  cancellation  it  must  re- 
turn or  tender  the  unearned  premium. 
*  *  *  In  this  case  no  attempt  was  made 
to  do  so.  No  effort  was  made  to  ascertain 
what  the  unearned  premium  was,  and  cer- 
tainly It  will  not  be  pretended  that  the  pres- 
ident of  the  woolen  mill  released  his  claim 
for  that  But  It  is  said  that  this  particular 
policy  provided  that  the  unearned  premium 
was  to  be  returned  'on  the  surrender  of  the 
policy.'  And,  as  the  policy  was  not  surren- 
dered, it  was  not  necessary  to  return  the 
premium.  We  think  the  return  of  the  pre- 
mium and  the  surrender  of  the  policy,  un- 
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der  the  terms  of  tbe  contract,  were  concur- 
rent acta;  that  neither  coald  be  demanded 
withont  the  other.  But,  ae  defendant  was 
the  party  seeking  cancellation,  It  was  Its 
duty  first  to  hare  tendered  the  unearned 
premium  on  a  surrender  of  the  policy.  It 
then  would  have  done  all  that  the  contract 
required  It  to  do  In  order  to  place  the  as- 
sured In  statu  quo." 

In  the  case  of  Hartford  Fire  Insurance 
Co.  V.  Cameron,  18  Tex.  Olv.  App.  237,  45 
S.  W.  158,  the  court  said:  "We  think  that 
the  cancellation  clause,  taken  as  a  whole, 
means  that,  when  the  company  elects  to 
cancel  the  policy.  It  must,  upon  giving  no- 
tice of  such  Intention,  at  the  same  time  re- 
turn or  tender  to  the  Insured  or  his  agent 
the  unearned  portion  of  the  premium.  The 
latter  part  of  the  clause,  by  providing  that 
the  company,  in  such  ca*es,  'shall  retain 
only  the  pro  rata  premium,'  clearly  Implies 
that  the  other  portion  shall  be  returned; 
and,  while  It  does  not  In  turn  declare  when 
the  return  shall  be  made.  It  would  be  un- 
reasonable and  unjust  to  allow  It  to  cancel 
Its  obligation  and  retain  the  consideration 
upon  which  It  was  based.  It  would  be 
equally  as  unjust  and  Inequitable  to  require 
the  insured  'to  dance  attendance  at  tbe 
place  of  business  of  an  Insurance  company, 
and  await  their  pleasure,'  and  probably  be 
put  to  his  action  to  recover  the  little  sum 
due  him,  the  cost  of  which  might  be  greater 
than  the  sum  due." 

In  the  case  of  Hartford  Fire  Ins.  Co.  v. 
McKenzIe,  70  111.  App.  615,  the  court  for  the 
Second  district,  In  construing  an  identical 
contract,  said:  "Where  the  company  seeks 
to  cancel  the  contract  under  such  stipula- 
tion as  Is  above  set  out,  the  Insured  does  not 
have  to  tender  his  policy.  In  order  to  entitle 
blm  to  receive  back  the  unearned  premium; 
but  It  Is  for  the  company  desiring  cancella- 
tion to  seek  tbe  assured  and  tender  the  mon- 
ey to  him,  and  tUl  It  does  so  the  cancella- 
tion has  not  been  effected."  See,  also,  Pe- 
terson T.  Hartford  Fire  Ins.  Co.,  87  III.  App. 
567;  Hartford  Fire  Ins.  Co.  v.  Tewes,  132 
111.  App.  321;  Williamson  v.  Warfield-Pratt- 
Howell  Co.,  136  111.  App.  168;  Mississippi 
Valley  Ins.  Co,  v.  Bermond,  45  111.  App.  22; 
Hamburg-Bremen  Fire  Ina  Co.  v.  Brown- 
ing, 102  Va.  890,  48  S.  Bi  2;  2  Clement  on 
Insurance,  p.  405. 

In  the  case  of  Mississippi  Fire  Ass'n  v. 
Dobbins,  81  Miss.  630,  33  South.  506,  the 
same  character  of  contract  la  construed, 
and  the  court,  going  further,  holds  that, 
even  in  case  the  contract  becomes  void,  be- 
fore tbe  company  can  defend.  It  must  ten- 
der and  pay  over  to  the  Insured  the  mieam- 
ed  portion  of  the  premium. 

The  authorittes  holding  to  the  contrary 
are  as  follows:  Schwarzchlld  &  Sulzberger 
Company  v.  PhcEUli  Insurance  Company  of 
Hartford.  124  Fed.  52,  69  C.  C.  A.  572;  Id. 
(Q  C.)  116  Fed.  653;  El  Paso  Reduction 
Company  r.  Hartford  Insurance  Company 


(C.  C.)  121  Fed.  987;  Davidson  v.  German 
Insurance  Company,  74  N.  J-  Law,  487,  65 
A-tl  996,  13  li.  R.  A.  (N.  8.)  884;  Inaurance 
Company  v.  Brecheisen,  60  Ohio  St  6^  36 
N.  B.  53;  Newark  Fire  Insurance  G<Bnpan7 
V.  Sammons  et  al.,  11  III.  App.  230. 

Such  policy  l>elng  framed  by  virtue  of  the 
laws  of  New  York,  and  the  highest  coart  of 
that  state  having  Interpreted  same,  such 
construction  should  be  of  most  persuasive 
Influence,  If  not  binding  with  us.  especially 
when  supported  by  the  weight  of  authority. 
Equitable  Life  Assar.  Soc.  v.  Brown,  213  U. 
S.  25,  29  Sup.  Ct.  404,  53  L.  Ed.  682.  Hence 
we  hold  that  the  policy  was  not  canceled; 
no  tender  having  been  timely  made. 

2.  It  Is  further  Insisted  that  the  assured 
consented  as  a  matter  of  law  that  the  con- 
tract of  Insurance  should  be  canceled.  We 
do  not  so  conclude  from  the  evidence.  Hart^ 
ford  Fire  Ins.  Ca  t.  Tvwea,  132  lU.  Aw- 
321. 

3.  As  to  the  question  of  forfeiture  on  ac- 
count of  the  alleged  incumbrance,  that  was 
a  question  for  the  jury;  there  being  a  con- 
flict In  the  evidence  thereon.  The  fact  that 
a  mortgage  may  have  been  made  thereon 
and  filed  of  record,  and  not  canceled  of  rec- 
ord, was  not  conclusive.  It  was  competent 
to  show  the  mortgage  security  had  been 
changed  or  substituted,  or  that  the  debt  had 
been  extinguished  by  renewal  and  taking 
other  security  or  payment.  All  these  ques- 
tions were  for  the  determination  of  tbe  Jury. 

The  case  Is  reversed  and  remanded,  with 
instructions  to  grant  a  new  trial. 

KANE,  a  J.,  and  TURNER,  J.,  concur. 

DUNN,  J.  (dissenting).  With  the  reasoning 
and  conclusion  of  the  majority  opinion  I  am 
unable  to  agree.  Our  duty  In  the  case  is  to 
construe  a  paragraph  of  a  contract  which  to 
my  mind  Is  couched  In  simple,  straightfor- 
ward language,  the  meaning  of  which  Is  as 
unclouded  and  clear  as  it  Is  possible  to  be 
made  by  the  use  of  English  language,  and  to 
my  mind  the  construction  which  this  and 
some  other  courts  have  placed  upon  it  is  a 
perversion  of  the  actual  Intention  of  the  par- 
ties, as  Indicated  therein.  This  criticism  Is 
accentuated  when  we  find  that  those  who 
draw  a  different  conclusion  than  that  Import- 
ed by  the  simple  language  used  have  given  as 
grounds  reasons  at  variance  with  each  oth&r 
and  have  arrived  at  the  conclusion  reached 
by  different  routes.  The  question  Is,  as  Is 
Been,  whether  or  not  an  Insurance  company 
may  cancel  a  policy  which  It  has  Issued  on 
the  contract,  on  simple  notice,  without  either 
returning  or  tendering  the  nneamed  premium 
received.  One  court  (New  York  Superior 
Court,  Tisdell  v.  New  Hampshire  Fire  Insur- 
ance Co.,  11  Misc.  Rep.  20,  32  N.  Y.  Supp.  16Q> 
says.  In  coming  to  tbe  affirmative  conclusion 
on  this  proposition,  that  although  It  Is  not 
within  the  language,  yet  It  Is  to  be  Implied ; 
another  (Court  <tf  Appeals  of  Kaitadqr,  Oon- 
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tlnental  Insarance  Co.  DanM,  tS  S.  W. 
866,  25  Sy.  Law  ISOl),  that  the  prorl- 
Blon  la  somewhat  ambiguous,  and  should  be 
construed  most  strongly  against  the  Insurer ; 
another  (Court  of  Appals  of  Missouri,  Chrls- 
man  ft  Sawyer  Banking  Co.  r.  Hartford  Fire 
Insurance  ^Jompany,  75  Ma  App.  310),  that 
a  contract  cannot  be  brought  to  an  aid  by  one 
party,  except  by  {fladi^  the  other  party  In 
statu  quo;  while  another  court  (Penn^l- 
Tanla  Snpralor  Otnirt,  Gosdk  t.  Firemen's  In- 
surance Co.,  83  Pa.  Super.  Ot  489)  finds  Its 
Jostlflcatlon  In  the  theory  that  to  sujqjmrt  Oie 
terms  of  the  contract  would  be  to  permit  the 
insurance  company  to  retain  the  beneflts  and 
at  the  same  time  repudiate  ttie  bnrdens  of  Its 
agreement  which  wonid  be  hlt^ily  nncon- 
sdonable  and  shocking  to  Its  (the  court's) 
sense  of  natnral  Justice.  The  New  York 
Court  of  Appeals  (TlBdel]  t.  New  Hampshire 
Fire  Insurance  Co.,  155  N.  Y.  168.  49  N.  E. 
664.  40  li.  B.  A.  765)  Justlfles  Itself  by  Ignor- 
ing and  refraining  from  any  discussion  of  thef 
terms  of  the  contract,  and  asserting  that  the 
question  is  no  longer  an  ogeta  one  in  that 
court;  while  the  majority  opinion  of  this 
court  Is  based  upon  the  propositions  that  the 
contract  Is  ambiguous,  and  the  construction 
contended  for  by  the  Insurer  Is  inequitable 
and  nnjnst,  and  that  the  weight  of  authority 
8up[>orte  its  conclusion. 

If  the  question  before  us  was  whether  the 
contract  was  one  we  would  recommend  an  in- 
surer to  enter  into,  or  whether  it  would  in 
all  cases  work  out  In  an  equitable  and  just 
manner  between  the  parties,  I  might  be  able 
to  at  least  concur  in  the  conclusion  reached ; 
but  this  not  being  so,  and  believing  as  I  do 
that  courte  have  no  power  to  make  contracts 
for  people,  and  that  their  duty  begins  and 
ends  with  their  construction  (Lewis  t.  Com- 
missioners of  Bourbon  County,  12  Ean.  186 ; 
Baltimore  v.  Baltimore  &  Ohio  R.  B,  Co.,  10 
Wall.  543,  19  L.  Ed.  1043),  I  am  constrained 
to  dissent  I  yield  to  none  In  possessing  a 
sincere  regard  for  the  administration  of 
equal  and  exact  justice  between  men,  and  it 
appeals  to  me,  equally  with  the  majority  of 
this  court,  that  on  tbe  cancellation  of  tbls 
contract  and  a  relief  of  Its  liability  the  in- 
surance company  should  In  good  faith  return 
to  Its  customer  the  unearned  money  which 
It  has  received.  But  tbls  was  a  proposition 
which  addressed  itself  to  the  L^slature, 
providing  for  this  contract,  and  the  parties 
entering  into  It  The  parties,  being  compe- 
tent, in  the  absence  of  fraud,  accident,  or 
mistake,  should  be  reciprocally  bound  by  Its 
terms.  The  rule  which  I  here  Invoke  finds 
expression  In  the  language  of  Mr.  Justice  Da- 
vla  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Baltimore  v.  Baltimore 
&  Ohio  B.  B.  CO.,  10  Wall.  543, 19  L.  Ed.  1043, 
1046,  as  follows :  "It  is  always  competent  for 
parties  capable  of  entering  Into  a  business 
arrangement  to  fix  the  terms  of  It,  and  to  de- 
clare what  shall  be  their  respective  rights 
and  UabllitisB  under  tt  If  tbe  court  can  In 


any  case  see  that  this  has  been  done,  It  is 
required  to  give  effect  to  the  contract  ffhlcb 
the  parties  chose  to  make  for  themselves,  al- 
though. In  the  aha«kce  of  a  special  agreemeit 
on  the  subject;  the  rule  to  determine  the 
rights  of  the  parties  might  be  different"  To 
'the  same  effect,*  see  the  cases  of  Calderon  t. 
Atlas  Stamshlp  Co.,  170  U.  B.  272,  18  Sup. 
Ot  688,  42  U  Ed.  1033;  Doe  v.  Considfaie,  6 
Wall.  458,  18  Ii.  Ed.  860. 

The  law  of  resclffiion  la  the  same  the  world 
around.  The  sense  of  common  justice  Im- 
planted In  the  bosom  of  every  being  prompts 
him  to  know  that  In  the  absence  of  a  con- 
tract, if  be  desires  to  rescind  an  agremnent 
with  a  f^ow  man,  he  should  respond  to  tbe 
doctrine  of  the  Golden  Rule  by  doing  even 
unto  an  adversary  as  he  would  that  he  should 
be  done  by.  But  parties,  entering  Into  an 
agreement  within  the  limits  of  public  policy 
or  tbe  written  law,  have  the  rl^t  to  say  un- 
der what  temu  tb^r  rdatlonshlp  shall  ceases 
and  If  tb^  dellbautdy  agree.  In  ev«it  of  a 
conclusion  or  termination  of  the  contractual 
relation,  what  disposition  shall  be  made  of 
money  or  property  entering  into  It,  no  court 
has  the  power  to  say  that  they  shall  not  do 
so.  Our  statote,  which  la  merely  a  declara- 
tion of  the  common  law,  recognizes  that  whldi 
I  have  here  asserted  under  the  chapter  on 
Contracts  (section  98,  art  5,  c.  16,  par.  827, 
Wilson's  Rev.  &  Ann.  St  1903),  wherein  it  pro- 
vides that  rescission  may  be  accomplished  by 
the  restoration  to  the  other  party  of  every- 
thing of  value  which  he  has  received  under  the 
contract,  except  "when  not  effected  by  con- 
sent" Thus  It  will  be  seen  that  with  tbe 
terms  under  which  the  parties  may  relieve 
themselves  of  the  contract  voluntarily  enter- 
ed into  a  court  has  naught  to  do. 

The  policy  here  In  question  was  prepared 
in  accordance  with  the  statutes  of  New  Tork 
passed  in  the  year  1886.  Prior  to  that  time 
tbe  Court  of  Appeals  of  New  Tork  had,  in 
the  cases  of  Van  Valkenburgh  t.  Lenox  Fire 
Insurance  Co.,  51  N,  T.  465,  and  Griffey  et 
al.  V.  New  York  Central  Insurance  Co.,  100 
N.  Y.  417,  8  N.  B.  309.  53  Am.  Bep.  202,  held 
under  the  terms  of  the  policies  then  before 
It,  which  provided  for  cancellation  on  tbe 
part  of  the  company  by  "giving  notice  to  that 
effect  and  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  term  of  this 
policy,"  that  "where  a  policy  of  Are  Insurance 
reserves  to  the  underwriter  the  right  to  ter- 
minate the  insurance  on  giving  notice  to  that 
effect  apd  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  term,  to  can- 
cel the  contract  It  is  requisite,  first,  that  no- 
tice should  be  given  to  the  assured  that  tbe 
Insurance  Is  terminated,  not  that  It  will  be  at 
a  future  day ;  second,  that  the  amount  to  be 
returned  should  be  paid  or  tendered  to  the 
assured.  He  must  be  sought  out  and  tender 
made.  Holding  it  subject  to  his  call  Is  In- 
suflBclent  Tbe  underwriter  must  be  certain, 
also,  that  the  whole  *ratable  proportion*  is 
refunded.  This  Is  a  condition  precedent,  and 
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parment  of  a  leas  snm  does  not  terminate  i 
the  insarance."  Van  Valfcenbiu^h  t.  Lenox  | 
Fire  Inaarance  Oo^  supra.  Ttae  case  of  Gi4f-  ' 
et  Bl.  T.  New  Tork  Craitral  Insurance  Co., 
SQpra,  following  this  case  was  deeded  In 
1886.   The  year  f(dlowlng,  or  in  1886.  the 
Le^slftture  of  New  Tork  prorided  (Laws 
1886,  p.  720.  c.  488;  Gen.  Laws  1803,  c  39 
fbr  the  iBsnance  of  a  nnlfbrm  policy  1^  the 
insurance  companleB  of  that  state,  under  the 
terms  of  which  the  policy-  In  question  in  this 
case  was  written. 

It  wlU  be  noticed,  on  comparison,  that  a 
very  matwlal  change  was  made  in  the  terms 
at  tills  paragraph,  which  la  noticed  by  Mr. 
Glemoit  In  his  woric  oa  Fire  Insurance  (vol- 
ume 2,  p.  40S,  rule  8)>  referred  to  in  the  ma- 
jority opinion,  and  of  this  section  of  the 
policy,  and  of  ttae  necessity  for  a  retnm  or 
tender  of  tiie  premium  in  ordw  to  effect  a 
cancellation,  he  says:  "Notwithstanding  the 
diange  In  the  lai^age  of  ttae  standard  form, 
cancellation  cannot  be  made  effective  by  mere 
notice,  wtaen  premium  has  beoi  paid.  In 
addition  to  the  notice  reqnired,  ttae  insurance 
company  Is  bound  to  seek  out  the  insured 
and  retnm  or  tender  to  him  the  whole  amount 
of  tiie  unearned  premium.*'  In  support  of 
this  rule  there  are  a  great  number  of  author- 
ities cited,  most  of  which  we  have  ^amlned, 
and  nearly  all  of  which  are  not  In  point  on 
the  question  before  us.  This  author's  aston- 
ishment that  the  cSiange  in  the  language  In 
the  new  contract  from  that  in  contracts 
which  had  received  a  settled  cooBtrnctlon 
should  have  resulted  in  no  change  of  mean- 
ing Is  manifested  by  the  use  of  tbe  word  with 
whldi  be  begins  the  rule,  "notwithstanding." 
And,  Indeed,  may  he  well  have  been  aston- 
ished; for  It  Is  the  uniform  role  of  con- 
struction, observed  by  all  courts,  that  "when 
any  statute  is  revised,  or  one  act  framed 
from  another,  some  parts  being  omitted,  tbe 
parts  omitted  are  not  to  be  revived  by  con- 
Btructlon,  but  are  to  be  considered  as  annul- 
led. To  hold  otherwise  would  be  to  impute 
to  the  Legislature  gross  carelessness  or  Ignor- 
ance, which  Is  altogether  inadmissible."  El- 
lis V,  Paige  et  al.,  1  Pick.  (Mass.)  43.  This 
well-recognized  and  uniform  rule  receives 
tbe  sanction  in  many  authorities.  Endllch  on 
Interpretation  of  Statutes,  SS  382,  384;  Unit- 
ed States  V.  Bennett,  Fed.  Cas.  No.  14,570; 
Oxford  V.  Frank  et  al.,  30  Tex.  Civ.  App. 
343,  70  S.  W.  426 ;  PIngree  v.  Snell,  42  Me. 
,^3;  Elx  parte  Coombs,  alias  Shirley,  38  Tex. 
Or.  R.  648,  44  S.  W.  854;  Bartlett  et  aL  v. 
King.  12  Mass.  537,  549,  7  Am.  Dec  99;  Rich 
V.  Keyser,  54  Pa.  86. 

While,  no  doubt,  the  rule  of  the  foregoing 
oases  will  not  apply  with  Its  full  force  In 
the  present  Instance,  yet  to  my  mind- It  is 
at  least  strongly  persuasive.  Of  It  Mr.  Chief 
Justice  Parker  says.  In  his  dissenting  opin- 
ion in  the  Tlsdell  Case,  supra,  that  "now,  aft- 
er these  decisions  were  made  (the  Van  Valk- 
enburgh  and  Griffey  Cases,  supra),  the  caa- 
oellatlou  clause  of  the  present  policy  was  pre- 


I  pared,  and  it  does  not  seem  to  be  an  intem- 
pwate  use  of  tbe  imagination  to  draw  the 
f  Inference  that  It  was  prepared  In  view  of  the 
decisions  to  which  I  have  referred,  and  to 
meet  them  by  establishing  a  contract  which 
should  make  cancellation  by  the  company 
lees  difficult."  In  the  case  of  Oxford  v. 
Frank  et  al.,  supra.  Ctal^  Justice  Conner,  of 
the  Court  of  Civil  Anwabi  of  ttae  Second 
District  of  Texas,  in  the  dlscnsBlon  of  this 
proposition,  said:  '"We  may  concede  that 
a  repeal  of  a  statute  by  Implication  is  not 
favored  law.  But  where  a  new  statute  Is 
passed,  which  is  declared  tn  terms  to  be  a 
substitute  for  the  old,  and  whi<di  unbraces 
tiie  whole  subject-matter,  those  parts  of  the 
old  statute  which  are  left  out  In  the  new  are 
repealed  and  annulled.  We  must  presume 
that  such  a  statute  was  made  for  some  pur* 
pMe,  and  that  punrase  must  necessarily  be 
either  the  addition  «C  some  provlidon  not  in 
the  old,  <Hr  ttae  repeal  of  something  that  is  In 
It,  €«  for  both  purposes.  When,  ttaerefore, 
an  important  provision  In  the  old  stetute  Is 
omitted  from  tiie  new  (which  was  Inteaided 
as  a  substitute  for  the  old),  we  must  presume 
that  the  Legislature  intended  to  r^wal  It,  or 
that  th^  were. guilty  of  gross  carelessness 
or  :U[norance,  which  Is  altogeth^  inadmis- 
slUe.'  See,  also.  Stewart  v.  Eatan,  11  Wall. 
G02.  30  L.  Ed.  176.  in  wtaich  the  Supreme 
Court  of  ttae  United  States  say:  'It  Is  a  rule 
of  law  that  where  a  revising  statute,  or  one 
enacted  tor  anothw,  omits  provMons  con- 
telned  In  the  original  act.  the  parte  omitted 
can  n6t  be  k^t  tn  force  by  construction,  but 
are  annulled.'"  To  the  same  effect  Is  tbe 
language  of  Chief  Justice  Woodward  of  the 
Supreme  Court  of  Pennsylvania  In  the  case 
of  Rich  T.  Keyser,  supra:  "H^eln  the  act 
of  1863  plainly  differs  from  that  of  1772. 
Was  the  discrepancy  accidental  or  Intention- 
al? The  Legislature  of  1863  must  be  presum- 
ed to  have  known  what  the  language  of  the 
act  of  1772  was,  and  what  Judicial  construc- 
tion had  been  placed  upon  It  Then,  knowing 
this,  and  yet  not  following  It,  but  substitut- 
ing for  it  different  language,  did  they  not 
mean  that  we  should  construe  their  language 
according  to  Its  ordinary  import?  I  see  no 
other  ground  for  Judicial  construction  to  rest 
upon.  Indeed,  the  words  of  a  statute,  when 
unambiguous,  are  the  true  guide  to  the  l^ls- 
lative  will.  That  they  differ  from  the  words 
of  a  prior  statute  on  the  same  subject  is  an 
Intimation  that  they  are  to  have  a  different, 
and  not  the  same,  construction;  for  it  is 
as  legitimate  a  use  of  the  legislative  power 
to  alter  prior  statutes  as  to  displace  ttae 
common  law." 

The  language  of  the  cancellation  clause  of 
the  policy,  which  existed  In  New  York,  and 
which  had  received  a  construction  at  the 
hands  of  the  Court  of  Appeals,  as  Is  seen  In 
the  Van  Valkenburgh  and  Ortffey  Cases,  was, 
as  is  quoted  In  the  opinion  of  the  latter  case, 
by  "notice  and  by  refunding  a  ratable  pro- 
portion of  ttae  premium  for  the  unexpired 
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time."  This  language  had  received  a  specific 
Judicial  construction,  and  It  was  the  law  of 
that  state,  and,  indeed.  It  Is  the  declared  law 
of  practically  every  state  In  the  Union  under 
a  contract  with  such  language.  See  note  to 
case  of  Davidson  v.  German  Insurance  Co., 
74  N.  J.  Law,  487,  65  Atl.  996,  IS  L.  R.  A. 
(N.  S.)  884,  12  Am.  &  Eng.  Ann.  Cas.  1065. 
The  opinion  In  the  Griffey  Case,  supra,  was 
delivered,  as  we  have  seen,  in  1885.  The 
year  following  the  Legislature  of  New  York 
provided  for  a  uniform  policy,  and,  with  the 
terms  of  this  Griffey  policy  before  It,  deliber- 
ately left  out  of  the  section  providing  for 
cancellation  by  notice  the  language  relating 
to  the  refunding  of  the  premium,  which  was 
to  take  place  with  the  notice  in  order  to  ef- 
fect cancellation,  and  passed  In  its  place  and 
stead  a  measure  providing  for  a  policy  with 
the  language  of  tiie  cancellation  clause  such 
as  we  have  before  us.  Now,  I  submit  the 
reasoning  of  the  hl^  courts  to  which  I  have 
referred  abov^  applied  to  a  revising  statute 
enacted  for  another,  ought  not  to  be  ignored 
under  the  drcumstances  we  find  here.  The 
reasoning  Is  In  point  in  principle,  If  not  in 
precise  fact,  unless  we  say  the  Legislature 
could  not  be  held  to  have  been  acquainted 
with  the  deci^oDB  of  Ita  own  blCh  court  on 
the  subject 

Now,  let  us  look  at  the  terms  contained  in 
this  contract,  and  see  It  there  exists  even 
a  remote  ambiguity.  It  naturally  divides  It* 
self  into  three  parts,  which  make  three  sep- 
arate and  distinct  provisions  for  three  sep- 
arate and  distinct  contii^ncles.  They  are 
aa  follows:  First:  "This  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the  In- 
sured, or  by  the  company  by  saving  five  days' 
notice  of  ancta  cancellation.''  Second:  "If 
this  policy  Bhall  be  cancded  as  hereinbefore 
provided,  or  become  void  or  cease,  the  pre- 
mium baring  bem  actually  paid,  l^e  nneam- 
ed  portion  shall  be  returned  on  surrender  of 
tbla  policy  or  last  renewal,  this  company  re- 
taining the  CDBtomary  abort  rate^"  Third: 
"Except  that,  when  this  p(Ai<7  1>  canceled 
by  this  company  by  giving  notice,  It  shall 
retain  only  the  pro  rata  premium."  These 
three  sections,  read  s^rately  or  together, 
carry  their  own  interpretation  with  them. 
The  first  aoitence  la  cwnidete  In  every  par- 
ticular. It  takes  the  place  and  la  the  sub- 
stitute for  the  old  provision  that  the  pttficy 
could  be  canceled  by  giving  notice  and  re- 
fnndlng  the  premium,  and  prorldee  clearly 
that  dther  party  may  cancel  on  notice  alone. 
The  second  section  saya  that,  after  the  pol- 
icy la  canceled  as  provided  In  the  first  sen- 
tence ("hereinbefore  provided**  la  the  lan- 
guage used).  If  the  premium  haa  been  paid, 
the  unearned  portion  shall  be  returned  on 
the  surrender  of  the  policy,  and  the  portion 
which  the  company  shall  retain  shall  be  the 
customary  short  rate.  The  third  subdivision 
contains  the  proviso  that  where  the  policy 
la  canceled  by  the  company,  on  notice,  lit 


shall  not  retain  the  short  rate,  but  that  it 
shall  retain  the  pro  rata  premium  only. 

There  Is  to  my  mind  no  room  for  any  al- 
leged ambiguity  about  the  paragraph,  and 
it  Is  a  Btralned  and  unnatural  construction, 
and  that  only,  which  can  render  sudi  simple 
language,  conveying  Ideas  so  naturally  relat- 
ed and  in  such  normal  sequence.  Indefinite 
or  uncertain.  The  paragraph  states  three 
different  times,  as  plainly  as  language  can 
fix  it,  that  the  policy  may  be  canceled  on 
notice  alone.  It  Is  In  the  first  subdivision, 
in  the  second,  and  in  the  third.  Without 
either  of  the  other  subdivisions,  no  one  could 
controvert  that  the  proviso  of  the  first  was 
tor  cancellation  on  notice.  The  second  sub- 
division provides,  then,  that  tf  this  policy 
shall  be  canceled  as  "hereinbefore". provided; 
and  the  third  subdivision  provides  that  "when 
this  policy  Is  canceled  by  this  company  by 
giving  notice.**  "Hereinbefore"— If  there 
was  ambiguity  or  uncertainty  in  any  partic- 
ular paragraph,  this  word  alone  would  elim- 
inate it  It  has  a  settled  meaning.  Web- 
ster's definition  Is:  "In  the  preceding  part 
of  this  (writing,  documoit,  speech,  and  the 
like)."  The  Century  Dictionary  and  Cyclo- 
pedia defines  It:  "Before  In  this  (stetemoit, 
narrative,  or  document);  referring  to  some- 
thing already  named  or  deecrlbed."  A^ 
Words  and  Phrases,  vol.  4,  p.  8288,  gives 
numerous  definitions  1^  the  courts,  all  In  ac- 
cord  with  tboee  of  the  lexicographers.  So 
tha^  it  ia  not  the  terms  of  the  policy  Ime- 
loaner  provided  under  whldi  the  p(dl<7 
might  be  canceled,  but  the  repayment  ct  Oie 
premium  depends  upon  the  conditions  under 
which  the  polI<7  is  "canceled  as  hereinbefore 
provided."  Unless,  then,  the  word  "here- 
inbefore" can  be  forced  to  mean  "hereboaft- 
er,"  this  policy  was  snbject  to  canodlatltm 
by  notice  aIon&  What  the  forgoing  analysis 
of  the  paragraph  lacks  in  carrying  amvlc- 
tlon,  no  aniount  of  argument  on  my  part  can 
supply. 

I  Incline  to  tiie  view  that  the  most  wtighty 
consideration  moving  this  and  some  vt  the 
otho*  courts  in  the  more  ncmt  dedidons  to 
h(M  as  tbey  have  done  In  ttila  matter  has 
been  due  to  the  bdlef  that  fbe  weight  of  au- 
thority Justified  it  I  assert,  however,  that 
the  true  weight  of  auUiOTl^  of  Uiose  cases 
where  the  actual  terms  of  the  contract  have 
been  really-  and  rationally  considered  do  not 
support  the  majority  opinion,  but  the  doc- 
trine wUch  is  here  insisted  on.  However, 
be  that  as  It  may.  It  is  not  of  so  great  conse- 
quence what  the  weight  ot  authority  holds 
on  any  proposition  as  It  is  where  the  weight 
of  reason  lies.  An  (q;>lnlon  is  no  authority, 
except  it  be  based  on  reason,  and  an  increase 
in  the  number  of  opinions  without  reason 
is  but  an  Increase  of  emv.  The  anthorltiee 
presented  In  the  majority  <9inion  of  the 
court  have  been  examined  with  care  and  de- 
tail, and  they  may  be  logically  divided  in- 
to three  parte:  First,  those  In  which'  the 
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holding  In  dictum ;  aecund,  those  In  wlilch 
the  dIscuMlon  Is  Illogical;  and,  third,  where 
there  Is  do  discussion  whatsoev^.  The  hold- 
ing In  the  majority  of  cases  la  unalloyed 
dictam.  The  qneatlon  decided  was  not  In- 
TOlTed  In  the  ease,  and  hence  lacks  the  force 
of  an  adjudication.  Rush  v.  French,  1  Ariz. 
99,  25  Pac.  816;  State  r.  Clarke,  3  Ner.  666, 
672;  Carroll  t.  Lessee  of  Carroll  et  al.,  16 
How.  275,  W  L.  Ed.  936,  Ml;  Words  and 
Phrases,  vol.  8,  p.  2051.  Of  the  authorities 
quoted  from  and  relied  upon  by  the  court, 
whose  holding  la  dictum,  I  notice  the  fol- 
lowing: 

Hartford  Fire  Insurance  Go  t.  McKenzle, 
70  111.  App.  615.  In  this  caee  the  notice  de- 
livered the  assured  of  the  cancellation  of 
the  policy  was  not  recelTed  until  the  day  aft* 
er  tbe  fire,  and  hence,  of  course,  the  tender 
or  return  of  the  premium  could  not  b«  In- 
vtdved. 

In  the  caae  ot  Wllliamsm  et  at  t.  War- 
fleld-Pratt-Howell  Ca.  136  III.  App.  168,  185. 
the  court  In  the  con^eratlon  thweof  atates 
qtedflcally  In  reference  to  the  cancellation 
that  It  does  not  And  it  neceaaary  to  consid- 
er, for  '*there  la  no  cancellation  provision 
relied  vpoa.  The  eancellatton  daimed  is  an 
implied  miB,  and  we  fftU  to  recognize  tlie 
Implication.''  Neither  does  the  case  disclose 
that  It  presraita  the  same  or  a  similar  policy 
to  the  one  relied  on  In  tbe  caae  at  bar. 

Tbe  case  ot  Petenon  r.  Hartford  Fire  In- 
surance Co..  87  UL  Appb  067,  wu  likewise 
a  ease  where  the  notice  was  not  delivered  to 
the  Insured  until  after  tbe  fire;.  Tbe  court, 
in  the  crauldmtlon  of  tbe  caae,  aayi:  '^here 
is  no  pretense  that  tbe  five  days'  notice  of 
intended  cancelation  was  given  by  tbe  com- 
pany," 

The  case  of  Hartford  Fire  Insurance  Co. 
V.  Tewes,  182  Ul.  App.  821,  was  likewise  a 
case  where  there  was  no  notice  given  the 
insured,  and  hence  any  holding  on  tbe  ques- 
tion Involved  In  this  case  would  be  no  more 
than  dictum. 

The  case  of  Mississippi  Tall^  Manufactur- 
ers* Mutual  Insurance  Co.  y.  Bermond.  46  HI. 
App.  22;  does  not  show  that  tbe  policy  In^ 
Tolved  was  similar  to  the  one  in  the  case  at 
bar,  and  tbe  question  tbendn  involved  Is  not 
the  same  as  in  this  case,  aa  no  premium  In  that 
case  bad  been  paid,  and  a  provision  of  tbe 
policy  denied  its  force  until  the  premium  vnis 
paid. 

In  tbe  case  of  Baldwin  t.  Pennsylvania 
lire  Insurance  Co.,  206  Pa.  248^  55  Atl.  970, 
the  court  In  tbe  oplnlm  says  tbe  «anpany 
gave  no  notice  of  Its  Intoition  to  cancel  aa  re- 
quired Its  contract,  nor  did  It  return  or 
offer  to  return  flve-slztbs  of  tiie  premium. 

TbB  case  of  Hamburg-Bremen  Insuraiice 
Co.  V.  Browning,  102  Va.  800,  48  S.  B.  2,  de- 
cides no  question  involved  in  the  case  at  bar. 
The  insured  bad  been  given  notice  of  cancel- 
lation and  bad  no  credit  with  the  company 
at  the  time  of  tbe  notica  Six  months  there- 
after loss  occurred,  and  he  sued  to  recover, 


which  was  denied  him.  The  court  says: 
"The  fire  did  not  occur  for  more  than  six 
months  after  the  cancellation  notice,  at  which 
time  the  policy  sued  on  bad  long  since  lapsed 
by  the  nonpayment  of  premium." 

The  case  of  Mississippi  Fire  Association  t. 
Dobbins,  81  Miss.  630,  83  South.  GO<J,  is  a  case 
where,  under  the  terms  of  the  policy,  It  was 
void  at  the  time  the  Are  occurred  by  reason 
of  the  violation  of  the  terms  of  the  contract 
of  insurance  by  the  assured  taking  out  addi- 
tional insurance.  No  premium  had  been  paid 
at  the  time  of  the  fire,  hut  was  paid  the  day 
after  the  flre.  The  court  holds  that  the 
policy  was  void,  but  by  reason  of  the  fact 
that  the  company  retained  the  premium  paid 
under  tbe  circumstances  mentioned  held  It 
liable  on  tbe  void  contract.  Richards,  In  his 
work  on  Insurance,  utters  tbe  mild  criticism 
on  this  case  that  It  "seems  to  have  gone  to 
yet  greater  extremes  in  favor  of  the  Insured." 
No  question  of  notice  under  the  paragraph  be- 
fore us  was  before  that  court 

The  case  of  Chrlsman  &  Sawyer  Banking 
Co.  V.  Hartford  Fire  Insurance  CO.,  76  Mo. 
App.  310,  likewise  did  not  present  for  tbe 
consideration  of  tbP  court  tbe  question  we 
have  before  us,  and  Its  holding  on  it  wtm 
dictum.  Tbe  defendant,  before  the  fire  oc- 
curred, directed  the  agent  to  suggest  to  the 
Insured  that  it  would  have  to  take  up  the 
policy,  and  the  court,  In  passing -upon  the 
situation  presented,  says  that  the  ptAicy  was 
not  canceled*  and  that  tbwe  was  no  notice  of 
cancellation ;  that  what  was  done  **was  bnt 
the  bare  beginning  of  an  effort,  whldi,  if  ^o- 
oeeded  with,  would  lead  to  cancellation,  If 
nothing  intorened  to  prevent  It"  This  case 
Is  cited  by  Mr.  Bichards  In  bis  watk  on  In- 
surance as  sustaining  the  majority  (pinion 
of  this  court,  and  Is  criticised  by  tiiat  autiunr 
by  tbe  statement  that  the  reasoning  contained 
In  tbe  case  does  not  lead  to  tbe  result 

In  the  case  of  Continental  Insurance  Co. 
Daniel,  supra,  decided  In  1901,  six  years  aftor 
the  dedslon  of  tbe  Tlsd^  Case,  and  after 
numerous  otiMr  cases  on  this  subject  bad 
been  written  tbe  courts  of  the  United 
States,  ttie  court  renders  Its  <^nlon  without 
noticing  tither  or  aiv  of  these  cases,  or  any 
text  of  any  author  wbatsoevo'.  The  court 
in  that  caae  makes  sndi  a  manlfart  distortion 
of  the  language  of  this  section  of  tbe  polh^ 
that  It  finds  no  sanction  in  the  apreeslons  of 
any  court  before  It  was  written,  and  no  court 
has  followed  it  since.  Of  this  esse  Mr.  Tanoe, 
in  bis  work  on  Insurance,  at  section  188, 
says  the  construction  therein  made  **8eems  to 
stretdi  the  language  of  the  condition  almost 
b^ond  recognition."  Tet  «Ten  in  that  case, 
under  the  Instructions  of  tbe  court  and  tiie 
findings  of  tiie  Jury  on  the  oontn>v«ted  ques- 
tions as  to  the  notice  and  tender,  the  qnes- 
tion  here  presented  was  not  before  tbe  Court 
of  Appeals  for  determination,  and  Its  holding 
is  dictum,  because  tbe  flre  occuned  within 
five  days  after  tbe  notice  was  given,  and  even 
had  tbe  company  given  the  notice  and  paid 
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ihe  money,  and  the  iosnred  bad  accepted  It 
and  delivered  his  policy  to  the  company,  the 
company  would  have  been  liable,  as  the  policy 
under  the  terms  would  remain  In  force  five 
days  after  all  of  these  things  had  taken  place. 

Tbe  elimination  of  the  foregoing  cases  re- 
lied upon  by  tbe  court,  on  the  ground  that 
the  holding  Is  dictum,  leaves  tbe  following: 
Hartford  Fire  Insurance  Co.  t.  Cameron,  18 
Tex.  Civ.  App.  237,  241,  45  S.  W.  158,  Gosch 
T.  Firemen's  Insurance  Co.,  33  Pa.  Super.  CL 
496,  Fhlladelpbta  Unen  Go.  t.  Manhattan 
Bire  Insurance  Co.  of  New  York,  8  Pa.  Dlst 
B.  261,  and  the  New  York  cases,  beginning 
with  the  case  of  Tlsdell  t.  New  Hampshire 
Fire  Insurance  Co.,  11  Misc.  Rep.  20.  32  N.  Y. 
Supp.  166,  and  the  same  case  on  appeal  In  the 
Court  of  Appeals,  166  N.  Y.  163,  49  N.  B.  664, 
40  L.  R.  A.  765,  and  tbe  case  of  Buckley  7. 
Citizens'  Insurance  Co.  of  Missouri,  188  N.  X. 
390,  81  N.  E.  165,  13  L.  R.  A.  (N.  S.)  889. 
The  Pennsylvania  courts  predicated  their  con- 
clusion largely  upon  the  fact  that  the  Court 
of  Appeals  of  New  York  In  the  Tlsdell  Case 
had  held  that  tbe  question  was  not  an  open 
one  in  that  state,  saying  that,  "while  tbese  de- 
dsions  are  not  binding  upon  tbe  courts  of 
PennsylTanla,  they  are,  of  course,  entitled  to 
great  respect"  (Philadelphia  Linen  Co.  v. 
Manhattan  Fire  Insurance  Co.  of  New  York, 
supra),  and,  upon  the  proposition  in  the  Gosch 
Case  that  to  permit  one  party  to  "retain  the 
benefits  and  at  the  same  time  repudiate  the 
burdens  of  bis  own  agreement  would  be  high- 
ly unconscionable  and  shocking  to  our  sense  of 
natural  justice,"  and  that  "it  would  be  out  of 
harmony  with  some  of  the  fundamental  prln- 
dplee  on  which  our  entire  system  of  jurispru- 
dence is  built,"  thereby  to  my  mind  Injecting 
into  the  case  a  proposition  misleading  to  tbe 
court,  and  not  germane  to  the  subject.  Ignor- 
ing the  contract  before  It  for  construction  and 
the  rule  laid  down  by  tbe  Supreme  Court  of 
the  United  States  In  tbe  case  of  Baltimore  r. 
Baltimore  &  Ohio  R.  R.  Co.,  supra,  that  It  is 
competent  for  parties  entering  Into  a  business 
arrangement  to  fix  the  terms  of  it,  declaring 
what  shall  be  their  respective  rights  and  lia- 
bilities, and  that  courts  are  required  to  give 
effect  to  the  contract  which  the  parties  chose 
to  make  for  themselves.  Tbe  error  Into  which 
this  court  fell  was  practically  the  same  one 
made  by  the  court  In  the  Hartford  Fire  In- 
surance Co.  V.  Cameron  Case,  supra.  This 
court,  however,  has  frankly  acknowledged 
that  the  cases  which  It  dted  arose  on  policies 
In  which  the  terms  of  tbe  cancellation  clause 
clearly  placed  tbe  right  to  cancel  on  the  giv- 
ing of  notice  and  the  returning  of  the  un- 
earned portion  of  the  premium,  and  recog- 
nized that  tbe  first  part  of  tbe  clause  under 
conaideration  Indicated  that  the  right  to  can- 
was  based  upon  the  giving  of  the  five 
days'  notice  alone,  but  said  tbe  difference  is 
only  a  verbal  one. 

After  the  adoption  of  the  uniform  policy 
law  by  the  state  of  New  York,  this  section 
first  came  b^ore  the  oourts  of  that  state  for 


construction  in  the  case  of  Nltseh  v.  Ameri- 
can Central  Insurance  Co..  152  N.  Y.  635,  46 
N.  E.  1149.  on  December  15,  1894,  which  was 
decided  without  an  opinion.  The  neit  case 
In  which  it  arose  was  In  tbe  case  of  Tlsdell 
v.  New  Hampshire  Fire  Insurance  Co.,  decid- 
ed in  January,  1895,  the  report  of  which  In 
the  lower  court  Is  contained  In  11  Misc.  Rep. 
20,  32  N.  Y.  Supp.  166.  In  this  case  the  court 
followed  the  Nitsdi  Case,  and  based  its  con- 
clusion, as  we  have  heretofore  noted,  upon 
tbe  proposition  that,  although  the  provision 
does  not  In  express  terms  require  a  tender 
or  repayment  of  the  premium,  the  condition 
Is  to  be  Implied,  and  there  Is  no  discussion  of 
tbe  actual  terms  of  the  contract  On  appeal 
this  case  Is  found  reported  In  155  N.  Y.  163, 
49  N.  E.  664,  40  L.  R,  A.  765,  and  here  again 
tbe  Court  of  Ap[>eala  of  New  York  passes 
the  question  by  without  discussion,  with  the 
simple  statement  that  it  is  no  longer  an  open 
question  In  that  court  The  question  was 
again  before  the  Court  of  Appeals  of  New 
York  In  the  case  of  Buckley  v.  Citizens*  In- 
surance Co.,  188  N.  Y.  390,  81  N.  B.  165,  18 
L.  R.  A.  (N.  8.)  880,  and  was  decided  upon 
the  authority  of  the  NItsch  and  Tlsdell  Cases, 
but  without  dlscuBsioa  of  the  underlying  rea- 
sons. The  point  Is  made  that  the  court  was 
unanimous;  but  I  apprehend  judges  frequent- 
ly concur  In  subsequent  opinions,  even  though 
dissenting  in  tbe  one  originally  rendered. 

The  case  of  Equitable  Life  Assurance  So- 
ciety V.  Brown,  213  U.  S.  25,  29  Sup.  Ct  404, 
53  li.  Ed.  G82,  Is  not  applicable ;  for  In  that 
case  the  contract  was  a  New  York  contract, 
executed  and  to  be  carried  out  therein,  and 
as  to  Its  meaning  and  construction  It  was 
held  that  the  holding  of  the  highest  court  of 
that  state  would  be  of  most  persuasive  In- 
fiuence,  even  it  not  of  binding  force,  In  the 
absence  of  any  federal  question,  while  in  the 
case  at  bar  tbe  contract  provides  that  it 
would  not  be  valid  until  countersigned  by  the 
local  agent  In  addition  to  this  it  was  not 
to  be  carried  out  In  New  York,  nor  in  any 
of  the  other  states  which  have  held  on  the 
subject,  but  was  to  be  carried  out  in  the  In- 
dian Territory.  Where  these  conditions  ex- 
ist the  place  of  tbe  local  agent  that  being 
the  place  where  the  last  act  necessary  to 
complete  the  contract  was  done,  is  ordinarily 
construed  tbe  place  of  the  contract,  and  some 
courts  hold  It  conclusively  so.  Section  92, 
Richards  on  Insurance ;  ' Goverdale  et  al.  v. 
Royal  Arcanum,  193  111.  91,  61  N.  E.  915: 
Bom  T.  Home  Insurance  Co.,  120  Iowa,  299, 
94  N.  W.  840;  Meyer  v.  Supreme  Lodge, 
Knights  of  Pythias,  178  N.  T.  63,  70  N.  B. 
Ill,  64  L.  R.  A.  839.  So  the  New  York  cases 
can  be  no  more  than  persuasive;  and,  as 
they  do  not  discuss  the  question,  their  hold- 
ing could  hardly  be  said  to  be  this. 

In  tbe  Tlsdell  Case,  the  learned  Jurist 
Chief  Justice  Parker,  rendered  a  moat  vigor- 
ous dissent  which  met  the  concurrence  of 
Mr.  Justice  O'Brien.  In  which  the  actual 
terms  of  the  policy  were  thoroughly  and  fnUy 
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discussed,  and  wblch  In  my  Judgment  Is  so 
clear  that  It  ought  to  carry  the  conviction 
tiiat  the  language  used  Is  not  susceptible  to 
the  construction  placed  upon  it  in  the  ma- 
jority <9lDion.  This  dissenting  opinion,  In 
so  far  as  It  discussed  the  actual  terms  of  the 
paragraph  of  the  policy  here  under  consid- 
eration. Is  as  follows:  '"The  standard  policy, 
of  which  this  forms  a  part,  has  been  pre- 
pared under  authority  of  law  by  men  experi- 
enced In  insurance  contracts,  and  It  is  there- 
fore fair  to  assume  that  the  agreement  may 
be  treated  as  one  prepared  by  men  competent 
to  use  language  adequate  to  convey  clearly 
and  distinctly  the  views  of  the  parties.  In 
such  case  it  is  the  rule  that,  if  the  language 
of  a  statute  or  contract,  read  In  the  order 
of  its  clauses,  presents  no  ambiguity,  courts 
will  not  attempt,  through  transposition  of 
clauses  or  ingenious  argument  as  to  the  gen- 
eral Intent,  to  qualify  by  construction  its 
meaning.  Doe  (Poor)  t.  Consldlne,  6  Wall. 
458,  18  li,  Ed.  860.  The  first  sentence  pro- 
vides for  the  cancellation  of  a  policy.  It  de- . 
Clares  that  'it  shall  be  canceled  •  •  •  by 
the  company  by  giving  five  days*  notice  of 
such  cancellation.'  In  other  words,  the  un- 
derwriter, by  Its  contract,  reserved  to  itself 
the  right  to  cancel  the  contract  of  insurance 
by  a  notice  of  five  days.  Nothing  else  is  pro- 
vided to  be  done.  Notice  alone  shall  be  suf- 
ficient, says  the  contract  The  language  is 
unambiguous.  It  admits  of  no  debate,  and 
requires  no  construction.  Words  more  apt 
to  accomplish  the  cancellation  of  a  policy  by 
the  giving  of  the  five  days'  notice  cannot  well 
be  imagined.  Having  provided  for  a  cancel- 
lation of  the  policy,  either  by  the  request  of 
the  insured  or  upon  notice  given  by  the  com- 
pany, the  next  clause  of  the  agreement  pro- 
ceeds to  make  disposition  of  the  unearned 
premiums.  In  the  event  of  the  exercise  of  the 
option  to  cancel  by  either  of  the  parties.  Tlie 
opening  phrnse  of  the  clause  shows  that  what 
follows  proceeds  upon  the  assumption  that 
the  policy  shall  have  been  canceled  before 
•occasion  arises  for  acting  under  Its  provi- 
sions. It  reads:  'If  this  policy  shall  be  can- 
celed as  hereinbefore  provided  [referring  nec- 
essarily to  the  company's  five  days'  notice], 
the  unearned  portions  of  the  premiums  sbalt 
be  returned.*  When?  At  the  time  of  the 
giving  of  the  five  days'  notice  of  cancellation? 
Not  at  all.  'On  the  surrender  of  the  policy' 
la  the  oecnslon  fixed  by  the  contract  for  its 
return.  The  scheme  of  this  portion  of  the 
contract,  then.  Is  to  provide,  first,  for  the  can- 
cellation of  the  policy.  That  is  to  be  accom- 
plished by  the  simple  request  of  the  Insured, 
if  he  desires  to  cancel  It,  or  by  a  five  days' 
notice  on  the  part  of  the  company,  If  It  de- 
sires to  terminate  its  obligation  nnder  the 
policy.  The  policy  having  been  put  an  end 
to  by  cancellation,  at  the  insistence  of  one 
party  or  the  other,  then  the  situation  of  the 
parties  Is  such  that  the  company  has  In  its 
possession  certain  premiums  \v)ik-li  It  hns  not 
earned,  and  which  It  does  not  desire  to  earn, 
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and  the  other  party  has  In  his  possession  the 
policy  of  Insurance,  no  longer,  of  course,  of 
use  to  him,  and  of  no  particular  value  to  the 
company,  except  that,  when  it  finally  comes 
into  the  company's  possession,  it  of  itself  fur- 
nishes evidence  that  the  unearned  premiums 
have  been  paid  to  the  insured.  With  this 
situation,  then,  the  agreement  undertakes  to 
deal,  and  it  provides  that  upon  the  surrender 
of  the  policy  the  unearned  premium,  wheth- 
er at  short  rate  or  pro  rata  premium,  depend- 
ing upon  which  party  brought  about  the  can- 
cellation, shall  be  returned  to  the  Insured. 
Practically  It  says  to  the  insured :  Tou  return 
the  policy  to  the  place  where  you  got  it  from, 
and  the  company  will  at  once  turn  over  the 
unearned  premium  to  which  you  are  entitled 
nnder  this  contract'  This  agreement  is  so 
clearly  expre^ed  that  there  does  not  seem  to 
be  opportunity  for  insisting  that  the  language 
means  something  quite  different  from  what  is 
suggested  to  the  mind  upon  the  first  reading. 
And  still  other  readings  will  not  prompt  the 
thought  that  there  Is  possibly  any  ambiguity. 
It  Is  suggested  In  the  opinion  of  the  learned 
trial  Judge  in  the  case  of  Nitsch  t.  American 
Cent  Ins.  Co.,  subsequently  aflirmed  In  this 
court  without  an  opinion  (152  -N.  T.  635,  46 
N.  E.  1149),  that  under  such  a  reading  of  the 
contract  as  on  Its  face  it  is  apparent  It  should 
have,  *a  man  might  pay  $1,000  for  Insurance 
to-day,  receive  a  notice  from  the  Insurance 
company  to-morrow,  which  would  have  the 
effect  to  cancel  his  policy  in  Ave  days,  and 
at  the  end  of  the  week  have  no  remedy  except 
an  action  at  law  against  the  company.'  Such 
a  case  could  happen,  undoubtedly;  but  It  is 
not  likely  to.  Courts  cannot  assume  that  In- 
surance companies  will  act  arbitrarily,  or 
that  they  are  so  lacking  In  business  prudence 
as  to  be  willing  to  acquire  a  reputation  for 
practicing  a  wrong  of  that  character  upon 
customers.  On  the  contrary,  we  must  assume 
that  corporations,  as  well  as  Individuals,  In- 
tend folthfully  to  keep  their  contracts.  But. 
were  it  our  duty  to  indulge  In  a  totally  dif- 
ferent presumption,  the  situation  would  not 
be  changed ;  for  the  court  Is  without  author- 
ity to  make  contracts  for  the  parties.** 

I  believe  the  decided  preponderance  of  text 
and  Judicial  expression  In  the  United  States, 
supports  the  conclusion  reached  by  Chief  Jus- 
tice Parker.  19  Cyc.  644;  Tance  on  Insur- 
ance, 9  183 ;  Richards  on  Insurance  (3d  Ed.) 
S  2SS;  Parsons  &  Arbaugh  et  al,  t.  North- 
western National  Insurance  Co.,  133  Iowa, 
532, 110  N.  W.  907;  Davidson  t.  German  In- 
surance Co.,  74  N.  J.  Law,  487,  GS  Atl.  996, 
13  L.  R.  A.  (N.  S.)  884,  12  Am.  ft  Eng.  Ann. 
Cas.  1065;  Newark  Fire  Insurance  Co.  v. 
Sammons  et  al.,  11  111.  App.  230;  Insurance 
Co.  T.  Brechelsen,  50  Ohio  St  542,  85  N.  E. 
53;  Schwarzchlld  A  Sulzberger  Oo.  v.  Phoe- 
nix Insurance  Co.  of  Hartford  (C.  C.)  115  Fed. 
653 ;  El  Paso  Reduction  Co.  v.  Hartford  Fire 
Insurance  Co.  (C.  C.)  121  Fed.  937;  Schwarz- 
chlld &  Sulzberger  Co.  T.  Phcenix  Insurai  i-e 
Co.  of  Hartford,  124  Fed.  62,  69  a  a  A.  672. 
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In  addition  to  t^e  foregoing,  the  cases  ot 
Waltbear  r.  PennsylTanla  Fire  Imnirance  C!o^ 
2  Appi  Dir.  828, 37  N.  T.  Snp^.  857,  and  Back- 
us et  al.  T.  Exchange  Fire  Insurance  Co.,  26 
App.  Dir.  91,  49  N.  Y.  Bvwh  677,  both  helnff 
caaee  decided  by  the  First  D^rtmest  of  the 
Supreme  Court  of  the  state  of  New  York, 
sustain  the  doctrine  of  the  feresotog  author- 
ities. 

Cyc  states  the  doctrine  as  follows:  **If 
the  policy  gives  the  Insurer  the  right  at  any 
time  to  cancel  and  return  the  unearned  pre- 
mium 'upon  surrender  of  the  policy,*  or  the 
right  to  cancel  *npon  notice,'  the  return  of  the 
premium  or  tender  thereoF  Is  not  a  condlthm 
precedent"  On  the  same  qoestlon,  Vance  on 
Insurance^  supra,  says:  "The  cancellation 
dause  of  the  standard  form  of  policy  seems 
so  clearly  worded  'that  one  la  surprised  to 
see  that  dlq;>uteB  have  arisen  as  to  Its  con- 
strnctlon.  It  Is  hrid  ^  the  better  authority 
that,  after  the  expiration  of  the  five-day  no- 
tice required  In  case  the  caneellatl<m  Is  by 
the  company,  the  Insurance  Is  deraned  to  be 
terminated  and  InoperatlTe.  wltbout  further 
act  on  the  part  of  the  insurer  or  any  actual 
cancellation  of  the  polled'  The  Kentucky 
court,  however,  In  Its  seal  to  protect  the  In- 
snred.  has  recently  dedded  that  thlSdCondl- 
tlon  requires  of  fba  Insurer  desiring  to  ter- 
minate the  insurance  thaf  be  shall  first 
cancel  the  policy  and  return  the  pro  rata  pre- 
mium, when  the  Insurance  will  be  terminat- 
ed after  five  daytf  notice  of  such  cancella- 
tion. Such  a  construction  seems  to  stretch 
the  language  of  the  condition  almost  beyond 
recognition.  By  the  weight  of  authority  the 
repayment  of  the  unearned  premium  is  not, 
under  the  standard  policy,  a  condition  pre- 
cedent to  the  termination  of  the  Insurance  by 
the  Insurer.  Such  repayment  becomes  due 
only  upon  surrender  of  the  policy.  The  New 
York  Court  of  Appeals  has,  however.  In  a 
very  unsatisfactory  opinion,  adopted  the  con- 
trary rule"  (referring  to  tSie  Tlsd^  and 
NltBch  Cases). 

A  most  elucidating  and  satisfactory  dis- 
cussion of  the  wbole  subject  Is  contained  in 
Richards  on  Insurance,  supra,  as  follows: 
"Prior  to  the  adoption  of  the  standard  form, 
It  was  held  In  many  decisions  under  an  ear- 
lier clause  that,  In  order  to  effect  a  cancel- 
lation, the  company,  if  In  receipt  of  the  pre- 
mium, must  accompany  Us  notice  with  a 
payment  or  tender  of  the  unearned  portion 
of  the  premium.  This  rule  was  onerous  to 
the  companies.  A  company  has  a  fixed 
habitation  and  Is  solvent,  else  the  Insurance 
department  would  not  allow  it  to  tiansact 
business.  Upon  cancellation  of  a  policy  the 
Insurer  Is  as  much  entitled  to  a  surrender 
of  the  policy  as  the  assured  is  to  a  return 
of  ,the  unearned  premium.  The  Insured  are 
scattered  all  over  the  country.  Sometimes 
several  notices  must  he  sent  before  the  right 
party  can  be  found.  L^l  tender  can  be 
m'>de  only  In  cash.  Rates  of  premium  are 
so  low  that  no  company  can  afford.  In  gen- 


eral, to  make  personal  tender.  It  la  not 
safe  to  send  cash  by  mall,  and,  though  the 
assured  receive  the  remittance.  If  unscrupu- 
lous, he  may  deny  It,  and,  though  honest, 
aftw  getting  his  cash,  he  wUl  seldom  take 
the  trouble  to  return  the  policy  until  It  Is 
demanded.  Ihe  framers  of  the  standard  pol- 
icy, thertfore.  Inserted  the  seemlni^y  unam- 
biguous statement  that  the  notice  by  itsdf 
shall  cancel,  but  that  'the  unearned  pronlnm 
shall  be  returned  on  surrender  of  this  policy 
or  last  renewal.'  In  the  opinion  of  some  of 
the  courts,  the  provision  must  be  enforced 
as  it  reads.  But,  by  the  current  of  authority 
up  to  this  date,  the  duty  Is  laid  upon  the 
company,  when  seeking  cancellation  under 
the  standard  policy,  to  accompany  Its  notice 
of  cancellation  with  imyment  or  actual  tea- 
der  of  the  return  prelum  In  order  to  maka 
the  notice  operative;  Such  courts  apparent- 
ly consider  It  nnomscltmaUle  to  allow  the 
company  to  get  olT  the  risk  without  simul- 
taneously reinstating  the  aasored,  and  put- 
ting talm  in  funds  with  which  to  procure  his 
substltttte  insurance.  It  is,  Indeed,  difficult, 
however,  to  escape  the  conduMon  of  the  dis- 
senting Judges  In  the  New  York  Court  of 
Appeals,  voiced  by  the  CbSet  Justice  that 
this  Is  by  Interpretation  to  snbstltnte  a  new 
contract  in  place  of  unamblgaous  terms 
adopted  by  the  Leglslatore."  In  my  judg- 
ment, had  the  learned  author  Investigated 
the  cases  a  little  more  dostiy.  he  would  not 
have  come  to  the  conclusion  that  the  current 
of  authority  to  the  date  of  his  expression  laid 
the  duty  on  the  company  to  tender  or  return 
the  premium  In  addition  to  giving  notice. 

The  Supreme  Court  of  New  Jersey,  16 
justices  concurring  In  an  opinion  (Davidson 
V.  German  Insurance  Co.,  supra)  reached  the 
unanimous  conclusion  that,  "under  the  can- 
cellation clause  In  a  standard  policy  of  fire 
insurance,  the  company  Is  not  required  to 
pay  or  tender  the  unearned  premlnms  In  or- 
der to  bring  about  a  cancelation  of  the  pol- 
icy." 

The  federal  Circuit  Court  of  Appeals,  In 
an  opinion  reported  in  124  Fed.  52.  69  C.  C. 
A.  572.  affirmed  a  judgment  rendered  by  the 
Circuit  Court  of  the  Southern  District  In 
New  York,  in  the  case  of  Schw^rzchlld  A 
Sulzberger  Co.  v.  Phcenix  Insurance  Co.  and 
on  the  proposition  before  us  In  the  syllabus 
said:  "Under  a  provision  In  an  Insurance 
policy  giving  the  insurer  the  right  to  cancel 
the  same  by  giving  five  days'  notice,  and  re- 
quiring It  to  return  the  unearned  premium 
In  case  of  cancellation  'on  surrender  of  the 
policy,'  It  Is  not  essential  to  the  effectiveness 
of  a  notice  of  cancellation  by  the  insurer 
that  the  unearned  premium  be  returned  or 
tendered  In  advance  of  the  surrender  of  the 
policy  by  the  Insured."  In  the  discussion 
thereof.  Circuit  Judge  Townsend,  who  pre- 
pared the  opinion  of  the  court,  said:  "In 
support  of  Its  contention  counsel  for  plain- 
tiff relies  upon  the  case  of  Tisdell  v.  Nev 
Hampshire  Fire  Insurance  Company.  156  N. 
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T.  163.  49  N.  E.  601,  40  L.  A.  765.  It  Is 
true  that  In  said  case  the  Court  of  Aro^ls 
of  the  state  of  New  York,  by  a  divided  court 
held  that  such  repayment  was  a  condition 
preced^t  to  cancellation.  We  are  not  un- 
mindful of  the  great,  weight  which  should 
ordinarily  be  given  to  the  decisions  of  said 
court,  especially  upon  a  question  Involving 
the  construction  of  a  form  of  policy  fixed  by 
the  statute  of  said  state.  But  In  the  Tls- 
dell  Case  we  are  wholly  without  any  suffi- 
cient or  satisfactory  guide  as  to  the  process 
of  reasoning  by  which  a  majority  of  the 
court  reached  Its  conclusion.  The  opinion 
states  that:  'The  question  presented  on  this 
appeal  Is  no  longer  an  open  one  In  this  court 
It  was  decided  In  the  case  of  Nltsch  r.  Amer- 
can  Central  Insurance  Company,  152  N.  Y. 
635,  46  N.  £}.  1149,  affirmed  In  this  court 
without  any  opinion.'  The  memorandum  of 
the  decision  in  the  Nltsch  Case  only  shows 
that  it  affirmed  a  Judgment  of  the  Supreme 
Court  General  Term,  reported  In  83  Hun, 
614,  81  N.  T.  Supp.  1181.  which  affirmed  a 
judgment  in  favor  of  plaintiff  stored  upon 
a  verdict  directed  by  the  trial  court.  Ref- 
erence to  83  Hun.  614.  81  N.  T.  Supp.  1131, 
shows  that  the  General  Term  wrote  no  opin- 
ion. We  are,  therefore,  without  anything  in 
the  Reports  to  show  what  questions  were  de- 
cided, or  even  what  issues  were  presented. 
Chief  Justice  Parker,  however,  In  his  dis- 
senting opinion  In  the  Tisdell  Case,  shows 
that  the  Court  of  Appeals  was  required  to 
affirm  a  Judgment  of  the  General  Term  In 
the  Nltsch  Case  upon  another  and  nnquee- 
tloned  ground  of  waiver  by  defendant  In 
these  circumstances,  we  are  unable  to  accept 
the  conclusions  o'f  the  Court  of  Appeals  in 
the  Tisdell  Case.** 

The  Circuit  Court  of  the  Eastern  District 
in  Pennsylvania,  in  the  case  of  El  Paso  Re- 
duction Company  v.  Hartford  Fire  Insuiv 
ance  Company,  supra,  reaches  the  same  con- 
clusion. So  that  we  see  that  the  federal 
courts  In  both  Pennsylvaula  and  New  York 
disagree  from  the  construction  placed  upon 
this  contract  by  the  state  courts  in  which 
th^  were  located. 

The  Supreme  Coiirt  of  Ohio,  discussing  the 
same  lolnclples  here  Involved  in  a  contract 
of  insurance  which,  while  slightly  differently 
worded,  Is  no  different  In  effect  in  the  case 
of  Insurance  Co.  v.  Brecbelsen,  supra,  speaks 
as  follows:  '"This  insurance  may  also  be 
terminated  at  any  time,  at  the  option  of  the 
company,  on  giving  notice  to  that  effect  and 
when  the  assured  shall  have  paid  the  pro- 
portion of  losses  and  expenses  due  the  com^ 
pany  under  the  provisions  of  his  policy,  at 
the  date  of  such  cancellation  the  premium 
note  shall  be  surrendered.'  .Under  the  above 
provisions  of  the  policy,  it  is  clear  that  the 
giving  of  the  notice  terminates  the  Insur- 
ance. When  the  losses  and  expenses  due 
the  company  at  the  date  of  cancellation  shall 
he  paid,  the  pr«nluin  note  shall  be  returned. 
All  that  the  conqnny  is  required  to  do  by 


this  contract  In  order  to  caned  the  policy, 
is  to  give  notice  to  that  effect  What  fol- 
lows Is  not  a  condition  precedent  to  the  ter- 
mination of  the  insurance,  but  only  an  ob- 
ligation to  return  the  prelum  note  npon 
payment  of  the  proper  proportion  of  the  loss- 
es and  expenses.  No  contract  is  found  in 
this  policy  for  the  return  of  the  unearned 
premium  as  a  condition  precedent  to  the  ter- 
mination of  the  insurance,  and  the  rights  of 
the  parties  must  be  determined  by  the  con- 
tract which  they  have  made,  and  not  by  a 
contract  to  be  made  for  them  by  the  court 
The  question  In  such  case  Is,  not  what  con- 
tract the  parties  should  have  made,  nor 
what  would  be  equitable,  but  what  contract 
did  they  in  fact  make?  Each  party  must 
stand  or  fall  upon  the  written  contract  found 
In  the  policy." 

To  exactly  the  same  effect  is  the  language 
of  the  Court  of  Appeals  of  Illinois  of  the 
First  District  In  the  case  of  Newark  Fire 
Insurance  Comfuny  v.  Sammons  et  al.,  su- 
pra. On  this  proposition  the  court  said :  "It 
was  unquestionably  competent  for  the  par- 
ties, in  framing  their  contract  to  iwovide 
for  the  termloatlon  of  the  Insurance  at  any 
time  during  the  period  covered  by  the  policy, 
at  the  .option  of  either  party,  and  to  pre- 
scribe tiie  mode  In  which  that  option  should 
be  exercised.  Theee  matters  being  wholly 
within  the  discretion  of  the  parties,  the  lan- 
guage of  their  contract  and  that  alone.  If 
free  from  ambiguity,  must  be  resorted  to  for 
the  purpose  of  ascertaining  the  steps  neces- 
sary to  make  the  cancellation  effectual.  The 
policy  provides  that  the  insnraiice  'may  be 
terminated  at  any  time,  by  request  of  tbe 
assured,  or  by  the  company,  on  glvhig  no- 
tice to  that  effect*  This  language  Is  entirely 
clear  and  unambiguous.  Either  party,  desir- 
ing to  terminate  the  Insurance,  may  do  so 
simply  by  giving  notice  to  that  effect  to  the 
other  party.  Nothing  more  Is  required.  It 
Is  true  the  contract  further  provides,  in  the 
same  paragraph,  that,  on  surr«ider  of  the 
policy,  the  company  shall  refund  to  the  in- 
sured the  unearned  premium;  but  the  return 
of  such  premium  Is  not  made  a  prerequisite 
to  the  termination  of  the  Insurance:  That  Is 
to  be  paid  only  on  production  and  surrraider 
of  the  policy.  By  notice  the  Insurance  Is 
terminated,  and  the  relations  of  the  parties 
are  changed  from  that  of  Insurer  and  In- 
sured to  that  of  debtor  and  creditor,  for  the 
amount  of  the  unearned  premium." 

Construing  the  identical  policy  here  involv- 
ed, the  Supreme  Court  of  Iowa,  In  the  case 
of  Parsons  &  Arbaugh  et  at  v.  Nortfawestnni 
National  Insurance  Co.,  supra,  says:  "The 
request  Is  all  that  is  essential  to  a  cancelU- 
tlon;  but  the  policy  must  be  surrendered  to 
secure  the  return  of  the  unearned  premlnm. 
The  design  of  the  paragraph  was  to  enable 
one  party  to  the  contract  to  cancel  it  without 
the  consent  of  the  other,  and  to  this  aid  pre- 
cisely what  was  necessary  to  accomplish  tlila 
result  was  prescribed.** 
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Aa  a  general  rnle  there  to  bnt  little  virtue 
In  a  dissenting  opinion,  and  tbis  one  would 
not  have  been  written,  exc^t  I  entertain 
the  hope  that  by  a  presentation  of  the  pre- 
cise holding  of  the  courts  on  this  question 
and  the  real  value  as  precedents  of  some  of 
the  cases.  It  will  tend  to  remove,  as  I  view 
It,  the  misconception  that  the  weight  of 
aathorlty  sustains  the  conclusion  reached  In 
the  majority  opinion.  However,  falling  In 
this,  I  trust  I  have  added  a  trifle  to  the 
w^ght  of  argument  Of  those  authors  and 
courts  holding  that  It  lacks  the  weight  of 
reason,  which,  after  all  Is  the  only  thing  of 
real  consequence.  If  the  contract  will,  on  oc- 
casion, worlc  out  Inequitable  and  unjust  re- 
sults. If  It  can  be  cured,  then  the  Legislatures 
or  parties  ought  to  change  it  They  have 
the  right  to  do  so.  Courts  lack  the  author- 
ity, and,  exercising  It,  Invade  ft  domain  dan- 
gerous alike  to  public  and  private  weal.  I 
therefore  conclude  that  the  Judgment  of  the 
trial  court  should  be  affirmed. 

In  the  foregoing  conclusion  I  am  antfaorlz- 
ed  to  say  Justice  HAYES  concuTa. 


(S  OU.  Cr.  189) 

Er  parte  CRAXPORD. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
22,  1909.) 

1.  HABBAt  COBFDS  ({  80*>— GBOUNDS  TOK  RE- 
KIET. 

Section  ^aB7,  ^Ixm*!  Rev.  ft  Ann.  St 
190S,  provides:  "No  court  or  Judge  shall  in- 
qoire  Into  the  legality  of  any  judgment  or  pro- 
cess whereby  the  party  Is  in  custody,  or  dis- 
diarge  him  when  ue  term  of  commitment  has 
not  ezpired,  in  either  of  the  cases  following; 
*  *  *  [2)  Cpon  any  proceu  issued  on  any 
final  judgment  of  a  court  of  competent  juris- 
diction." Held,  upon  application  for  writ  of 
habeas  corpus  showing  commitment  on  judg- 
nwnt  of  convktion  for  the  crime  of  adultery, 
that  the  writ  be  denied  and  rule  to  show  cause 
refused. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  25;  Dec.  Dig.  S  30.*] 

2.  Criminal  Law  (i  263*)— Bench  Wabbaitt 

Biix  or  Rights. 

The  declaration  of  section  SO  of  the  Bill 
of  Rights  that  "no  warrant  shall  issue  but  up- 
on probable  cause,  supported  by  oath  or  af- 
firmation, describing  as  particularly  as  may 
be  the  place  to  be  searched,  and  the  persou  or 
thins  to  be  seized,"  has  no  application  to  a 
bencQ  warrant  issued  upon  an  information  filed 
in  the  district  court  pursuant  to  the  finding  of 
an  examining  magistrate,  wherein  the  par^ 
charged  by  complaint  filed  has  been  bound  over 
on  the  finding  of  probable  cause  to  await  the 
action  of  the  district  court 

[Ed.  Note— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  ii  610,  611;  Dec.  Dig.  {  2t>3.*J 

&  ADWimr  a  4*)— Pebsonb  ENmixD  to 

Under  section  2264,  Wilson's  Rev.  &  Ann. 
fit  1003,  defining  adultery,  and  requiring  that 
"prosecntlon  for  adultery  can  be  commenced 
and  carried  on  against  dther  of  tiie  parties  to 
the  crime  only  by  his  or  her  own  husband  or 
wife,  as  the  case  may  be,  or  by  the  husband  or 
wife,  of  the  other  party  to  the  crime:  Provided, 
that  any  person  may  make  com^alnt  when 


persons  are  llvlnv  together  In  open  and  notorl- 
ous  adnltety,"  had  that.  In  a  prosecution  com- 
menced and  carried  on  by  the  wife  defend- 
ant the  fact  that  defendant's  wife  obtained  a 
divorce  before  his  trial  did  not  deprive  the  dis- 
trict court  of  jurisdiction  to  try  the  cause. 

[Eid.  Note. — For  other  cases,  see  Adultery, 
Gent  Dig.  iS  8,  9;  Dec.  Dig.  |  4.*j 

4.  Habiab  Oobpus  (§  4*)— Reukot  bt  Wbtt 

01-  ERBOB  OB  APFKAU 

Appellate  courts  uniformly  hold  that  the 
writ  of  habeas  corpus  is  not  to  take  the  place 
of  a  writ  of  error  or  of  an  appeal. 

[EJd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  4;  Dec.  Dig.  |  4.*] 

(Syllabus  by  the  Court) 

Original  application  by  B.  M.  Cranford  for 
writ  of  habeas  corpus.  Writ  denied. 

B.  M.  Cranford,  petitioner,  was  convicted 
in  the  district  court  of  Pontotoc  oonnty  of 
the  crime  of  adultery,  and  was  thereupon 
sentenced  to  Imprisonment  in  the  state  pris- 
on for  a  term  of  Ave  yesrs. 

Crawford  ft  Bolen,  for  petitioner.  Charles 
West  Atty.  Gen.,  and  Charles  L.  Moore^  Asst 
Atty.  Gen.,  for  the  Stata 

DOYLE,  3,  On  November  12,  1909,  there 
was  filed  in  this  court  a  petition  duly  ver- 
ified, praying  that  a  writ  of  habeas  corpus 
issue  to  T.  .T.  Smith,  sheriff  of  Pontotoc  coun- 
ty, and  that,  upon  a  hearing  thereon,  peti- 
tioner be  discharged. 

The  petition,  In  substance,  avers  that  on 
the  12th  day  of  June,  1909,  Mary  E.  Oran- 
ford,  then  the  wife  of  petitioner,  made  com- 
plaint on  oath  before  H.  J.  Brown,  a  Justice 
of  the  peace  of  Pontotoc  county,  wherein  pe- 
titioner was  charged  with  the  crime  of  adul- 
tery; that  on  the  ISth  day  of  June,  1909,  up- 
on a  preliminary  examination  had  before 
said  Justice  of  the  peace,  petitioner  was  held 
for  trial  in  the  district  court  of  said  county, 
and  on  the  24th  day  of  June,  1900,  Robert 
Wlmblsh,  county  attorney  for  said  county, 
filed  In  the  said  district  court  an  informa- 
tion charging  petitioner  with  the  crime  of 
adultery,  which  information,  omitting  the  ti- 
tle Is  as  follows:  "Comes  now  Robt  Wlm- 
blsh, the  duly  qualified  and  acting  county  at* 
tomey  in  and  for  Pontotoc  county,  state  of 
Oklahoma,  and  gives  the  district  court  of  the 
Seventh  Judicial  district  of  said  county  and 
state  of  Oklahoma  to  know  and  be  Informed 
that  the  above-named  defendant  B.  M.  Clran- 
ford,  late  of  Pontotoc  county,  did  In  the  year 
of  our  Lord  one  thonsand  nine  buudrctd  and 
nine  commit  the  crime  of  adultery  In  the 
manner  and  form  as  follows:  That  is  to  say, 
the  said  defendant  did  in  said  county  and 
state  at  the  date  above  named  unlawfully, 
willfully,  and  feloniously  live  In  open  and 
notorious  adultery  with  one  Maggie  Jones,  a 
female  person,  the  said  B.  M.  Cranford  be- 
ing then  and  there  a  male  person  and  being 
then  and  there  lawfully  married  to  another 
female  person,  to  wit,  Mary  S.  Cranford; 
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and  the  said  B.  M.  Oranford^  a  male  pei^ 
BOO,  did  then  and  there  nnlawfully.  willfully, 
and  felonlonaly  and  Tolantarlly  have  sexual 
Intercourse  with  one  Haggle  Jones,  a  femnle 
person,  the  said  B.  M.  Cranford  being  then 
and  there  lawfolly  married  to  another  fe- 
male  person,  to  wit,  Mary  E.  Cranford«  con- 
trary to  the  form  of  the  statute  in  such  cases 
Doade  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Oklahoma.  Bobt 
Wlmblsh,  County  Atty.  State  of  Oblahoma, 
Pontotoc  Ooanty.  I,  Bobt  Wlmblsh,  being 
duly  sworn  on  oath  do  state  that  the  facta 
set  out  In  ihe  foregoing  information  are  true 
based  on  lawful  Information  and  belief. 
Robt  Wlmblsh.  Snbscrlbed  and  sworn  to 
by  Bobt  Wlmblsh  this  the  24th  day  of 
June,  lOOa  W.  T.  Cox,  Clerk  Dist  Court 
Pontotoc  Oo.  Okla."  Petitioner  further  avers 
that  be  was  again  arrested  upon  a  bench 
warrant  issued  upon  said  Information;  that 
on  the  IStb  day  of  October,  1900,  he  was 
tried  and  found  guilty  as  charged;  that  on 
the  9th  day  of  Nov^bw,  3909,  the  said  court 
rendered  judgment  on  said  verdict,  and.  In 
accordance  therewith,  sentenced  liim  to  im- 
prisonment In  the  penitentiary  for  a  term  of 
five  years;  that  he  la  now  hdd  In  the  com- 
mon Jail  of  Pontotoc  county  in  the  custody  of 
said  sheriff.  Petitioner  avera  that  said  Judg- 
ment Is  Illegal  and  void,  and  his  restraint 
thereunder  la  Illegal  and  unauthorized,  for 
the  following  reasons,  to  wit:  "First  be- 
cause the  information  Is  not  verified  as  is 
required  by  law,  the  same  being  verifled  by 
the  county  attorney,  'based  on  lawful  in- 
formation and  belief,*  the  Bworn  affidavit  of 
the  said  Mary  B.  Cranford  not  being  attach- 
ed to  the  information  and  made  a  part  there- 
of, and.  no  allegation  in  said  information  as 
to  what  the  lawful  information  was  and  no 
allegation  that  It  was  based  on  said  affidavit 
of  Mary  E.  Cranford,  and  was  not  positively 
sworn  to,  as  required  by  law,  announced  by 
this  court  In  the  Salter  Case,  102  Pac.  719, 
and  that  said  court  had  no  Jurisdiction  of 
the  case,  and  that  said  Judgment  Is  abso- 
lutely void;  second,  for  the  reason  that  Ma- 
ry E.  Cranford,  who  had  been  the  wife  of 
your  petitioner  at  the  time  of  the  alleged 
crime,  filed  a  suit  In  the  district  court  of 
Pontotoc  county,  OkL,  and  on  the  29th  day 
of  June,  1909,  and  long  before  this  case  was 
tried,  obtained  a  divorce  from  this  petition- 
er, and  that  no  notice  of  appeal  was  given 
within  10  days,  and  that  no  appeal  has  been 
taken,  and  that  at  the  time  of  the  trial,  ver- 
dict, and  Judgment  she  was  not  the  wife  of 
this  petitioner,  and  that  no  prosecution  could 
be  'carried  on'  by  her,  but  said  suit  was  abat- 
ed ;  wherefore  your  petitioner  asks  that  a 
writ  of  habeas  corpus  issue,  and  that  upon 
hearing  he  be  discharged."  To  this  applica- 
tion, the  Attorney  General  filed  a  demurrer 
as  follows:  "Oomes  now  on  this  15th  day  of 
November,  1909,  the  Attorney  General,  and 
for  and  upon  behalf  of  the  state  of  Oklaho- 
ma demurs  to  the  petition  in  the  above-enti- 


tled matter  for  tb»  reasm  tiuit  same  does  not 
state  facts  sufficient  to  entitle  the  petitioner 
to  a  dlscbai^e,  in  that  it  la  Immaterial  that 
the  complaining  witness,  Mary  E.  Cranford. 
bad  procured  a  divorce  from  the  petitioner 
after  the  commission  of  the  alleged  offense, 
and  after  Jurisdiction  tiad  attached  over  the 
person  of  tlie  petitioner  and  .the  subject-mat- 
ter of  the  action  before  the  trial  was  bad 
thereon,  as  the  divorce  granted  for  the  adul- 
tery charge  could  not  abate  the  offense,  nor 
CXveat  the  court  of  Jurisdiction  of  the  aub- 
Jectmatter  tiiereof.  Second.  That  the  irregOF 
larities  complained  of  as  to  the  wiflcation 
of  the  information  could  not  be  attecked  col- 
laterally on  habeas  corpus,  but  could  only 
be  attacked  by  appeal  after  objections  made 
in  due  time  and  exceptions  saved  to  the  ac- 
tion of  the  trial  court  thereon." 

We  are  of  opinion  that  tiie  demurrer  should 
be  sustained.  It  appears  by  the  avermente 
of  the  petition  that  the  issuance  of  the  writ 
or  a  rule  on  said  sheriff  to  show  cause  why 
the  writ  of  habeas  corpus  should  not  be  Is- 
sued for  petitioner's  release  would  result  In 
a  return  that  said  sheriff  holds  Ibe  prison- 
er by  virtue  of  the  sentence  of  the  district 
court  of  Pontotoc  county.  The  facte  before 
the  court  are  precisely  tAe  same  as  if  the 
writ  of  habeas  corpus  had  been  served  or  a 
rule  to  show  cause  had  been  made.  The 
court  can  determine  the  righto  of  the  peti- 
tioner to  be  released,  upon  the  pleadings  as 
correctly  and  with  more  convenience.  In  the 
administration  of  Justice,  then  If  the  writ 
or  a  rule  to  show  cause,  had  Issued.  Upon 
principles  which  may  be  considered  to  be 
well  settled  In  this  court  It  can  have  no 
right  to  Issue  this  writ  of  habeas  corpus  as 
a  means  of  reviewing  the  Judgment  of  tin 
district  court  upon  the  ground  of  error  in 
Its  proceedings;  but  If  It  shall  appear  that 
the  district  court  had  no  Jurisdiction  to  ren- 
der the  Judgment  which  It  gave,  and  under 
which  the  petitioner  Is  held  a  prisoner,  It  is 
not  only  within  the  powers  of  this  court,  but 
it  is  its  duty  to  allow  the  writ  of  habeas 
corpus  and  discharge  the  petitioner.  Ex 
parte  Charles  Johnson,  1  Okl.  Cr.  414,  98  Pa<!. 

461;  E:i  parte  Gudenege,  2  Okl.  Cr.  ,  100 

Pac.  39;  Ex  parte  Mbigle,  104  Pac.  6S;  Ex 
parte  Justus,  IM  Pac.  933.  -If  the  district 
court  had  Jurisdiction  of  the  person  and  the 
offense  for  which  the  petitioner  was  tried, 
and  tias  not  exceeded  ite  powers  In  the  sen- 
tence which  It  pronounced,  th'Is  court  can 
inquire  no  further.  Whether  the  information 
sets  forth  in  comprehensive  terms  the  of- 
fense, which  the  statute  describes  and  for- 
bids, and  for  which  it  prescribes  a  punish- 
ment Is  in  every  ease  a  question  of  law, 
which  must  necessarily  be  decided  by  the 
trial  court  and  Is  therefore  clearly  within 
Its  jurlBdlctioo.  Its  decision  on  the  conform- 
ity of  the  Information  to  the  requlremente 
of  the  statute  may  be  erroneous,  but  If  It 
la  so.  It  Is  an  error  of  law  of  the  trial  court 
acting  within  lt>  Jurisdiction,  which  could 
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be  corrected  on  mn  appeal,  trat  which  can- 
not be  looked  Into  <hi  a  writ  of  habeas  cor- 
pus limited  to  an  Inqolrr  Into  the  existence 
of  the  jurisdiction  of  the  trial  court. 

The  jurisdiction  of  the  district  court  Is  de- 
nied in  this  case  upon  two  snrands:  Flrat, 
fw  the  reason  that  the  Information  Is  verl- 
fled  only  on  InftniDatlon  and  belief  and  tike 
case  of  Salter  r.  State,  102  Pac.  719,  Is  re- 
ferred to.  The  principle  enunciated  In  that 
case  has  no  application  to  the  case  at  bar. 
In  that  case  this  court  said:  **But  we  limit 
the  decision  to  Informations  charging  mis- 
demeanors. Informations  In  fdlony  cases 
are  to  be  tested,  as  near  as  may  b^  by 
the  statutes  regulating  Indictments,  and  we 
do  not  wish  to  Indicate  in  adrance  what 
we  Bhonld  iKdd  in  a  case  where  tlie  Informa- 
tl(m  charges  a  felony."  The  Constltntlim  of 
Oklahoma  authorises  the  prosecution  of  fel- 
onies by  informations,  but  with  Ibe  follow- 
ing restrictions:  Section  17,  BUI  of  Bights, 
^declares:  **No  person  shall  be  prosecuted 
for  a  felony  by  information  without  having 
had  a  preliminary  examination  before  an  ex- 
amining magistrate^  or  having  waived  sncb 
preliminary  exifmlnation."  In  this  case  It 
aiwears  that  upon  a  written  complaint  proih 
erly  voifled  by  the  wife  of  the  petitioner, 
wherein  be  was  charged  with  the  crime  of 
adultery,  he  was  arrested,  and  upon  a  pre- 
liminary examination  tlie  magistrate  Sound 
that  there  was  sufficient  cause  to  believe 
him  guilty  as  charged,  and  bound  him  over 
to  answer  the  same  before  the  district  court 
This  was  sufficient  finding  of  probable  cause 
upon  which  to  base  the  bench  warrant  and 
was  not  In  vitiation  of  section  80  of  ibe 
BUI  of  Rls^tB. 

The  fact  tbat  the  information  was  'not 
positively  mrotn  to  couU  not  afCect  the  Ju- 
risdiction of  the  district  court;  and  the 
fact  that  the  Information  does  not  redte  that 
said  prosecution  was  "In  the  name  and 
the  autborlty  of  the  state  of  Oklahoma" 
(section  19,  art  7,  Const)  Is  not  a  fatal  de- 
fect Arle  T.  State,  1  OkL  Or.  66S,  100  Pac. 
23,  83.  In  Gaples  t.  State,  10(  Fac.  493.  Pur- 
man,  Presiding  Judge,  said:  "It  is  not  nec- 
essary tbat  an  Information  should  contain 
the  words  'In  the  name  and  by  the  authori- 
ty of  tibe  state  of  Oklahoma.'  It  is  sufficient 
If  It  appears  from  the  record  of  a  case  that 
the  prosecution  was  carried  on  In  the  name 
and  by  the  authority  of  the  state.  But  this 
court  suggests  that  as  a  matter  of  good 
pleading,  It  would  be  well  for  InformatlonB 
to  begin  with  these  words." 

It  only  remains  to  consider  whettier  tiie 
fact  that  the  prosecuting  wltoess,  Mary  B. 
Crnnford,  having  obtained  a  divorce  from 
petitioner  before  bis  trial,  deprived  the  dis- 
trict court  of  the  power  of  inoceedlug  to  try 
the  petitioner  and  sentence  him.  We  have 
no  difficulty  In  holding  that  the  divorce  se- 
inired  by  the  prosecuting  witness  In  no  way 
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affected  the  jurisdiction  ot  the  disfarict  court 
SecUtm  2264,  WUscm's  Bev.  ft  Ann.  St  1008, 
prescribes:  "Adultery  Is  the  unlawful  vol- 
untery  sexual  Intercourse  of  a  married  p^ 
son  with  one  of  the  opposite  sex ;  and  when 
the  crime  Is  between  persons,  only  one  of 
whom  Is  married,  both  are  guilty  of  adul- 
tery. Prosecution  for  adultery  can  be  com- 
m«iced  and  carried  on  against  either  of  the 
parties  to  the  crime  only  by  his  or  her  own 
husband  or  wife,  as  the  cue  may  be  or  1^ 
the  husband  or  wife  of  the  other  party  to 
the  crime:  Provided,  tbat  any  person  may 
make  complaint  when  pers(ms  are  living  to- 
gether in  open  and  notorious  adultery."  In 
the  case  of  In  re  Smith,  2  OkL  163.  37  Pac. 
1009  (decided  at  the  June  term,  1004),  It  was 
held:  **That  a  prosecution  f<n-  adultery  can- 
not be  commenced  and  carried  on  by  a  wo- 
man after  she  has  obtained  a  decree  of  di- 
vorcement from  the  party  charged  to  have 
committed  the  ctlme."  This  case  Is  not  in 
point  for  the  reason  that  the  prosecnti<m  In 
the  Smith  Case  was  under  a  law  which  was 
amended  in  1807  by  the  enactment  of  the 
present  statute,  which  dlffon  tsom  the  orig- 
inal stetute  in  the  supplemental  proviso.  jUid 
In  tills  InformatUm  the  charge  is  that  the 
adultery  was  oijfea  and  notorious. 

For  the  reasons  stated,  the  writ  of  habeas 
corpios  is  denied,  and  a  rule  to  show  cause 
is  refused. 

FUBMAN,  P.  J.,  and  OWEN,  J„  eoncnr. 


(8  Okl.  Cr.  129) 

COX  V.  STATE. 
(Criminal  Court  of  Appeals  ot  Oklahoma.  Dec 

7,  1909.) 

Cbiuinai.  Law  d  1133*)— Appeal— PxTrnoir 
roB  Rbhkabiho  —  ^qirisnBS  aitd  Bum- 

CIEnOT. 

A  petition  for  a  rebearins  baaed  upon  the 
ground  that  a  controUiog  decision  which  was 
Dot  called  to  the  attentioo  of  the  court  is  la 
conflict  with  the  decision  of  which  a  rehearing 
is  sought  must  Aow  that  so  eh  conflict  exists. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Dec  Dig.  {  1133.*] 

(Syllabus  by  the  Court) 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinion,  see  104  Pac.  1074. 

Elliott  ft  Howard,  for  appellant 

PER  CURIAM.  Rule  9  Of  this  court  aOl 
Pac.  Ix)  governs  applications  for  a  rehear- 
ing. It  Is  as  follows:  "(1)  Application  for 
a  rehearing  In  any  cause,  unless  otherwise 
ordered  by  the  court,  Bball  be  made  by  a 
petition  to  the  court  signed  by  counsel  and 
filed  with  the  clerk  within  flfte«i  days  tvom 
the  date  on  which  tiie  opinion  in  the  cause 
is  filed.  Such  petition  shall  briefly  state 
the  grounds  upon  which  counsel  relies-  for 
a  rehearing,  and  show  either  that  some 
question  decisive  of  the  case  and  duly  sub- 
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mltted  1^^  the  connBel  hss  been  orerlooked 
by  the  conrt;  or  that  the  decision  !■  In  con- 
flict with  an  express  statute  or  controning 
decision,  to  which  the  attention  of  the  conrt 
was  not  called,  either  In  brief  or  oral  argu- 
ment, or  which  has  been  oyeriocikeA  by  the 
court,  and  the  qneatlon,  statute,  or  decision 
so  overlofAed  must  be  distinctly  and  par- 
ticulariy  set  forth  in  the  petition.  If  such 
ai^llcation  Is  granted,  the  cause  shall  be 
assigned  for  rehearing,  and  the  detk  shall 
notify  both  parties  or  their  counsel  of  the 
time  when  such  will  be  bad.  and  such  time 
may  be  ffivea  for  argument  or  brief  as  the 
court  shall  allow." 

The  petition  for  a  rehearing  is  as  follows: 
"Comes  now  B.  C  Cox,  the  appellant  In  the 
aboTe-entltled  cause,  and  most  respectfully 
shows  the  court:  That  on  the  2d  day  of 
Norember,  1909,  a  decree  and  Judgment  was 
rendered  by  this  honorable  court  against 
this  appellant,  affirming  a  judgment  and 
sentence  of  the  county  court  of  Rogers 
county,  Okl.,  wherein  the  said  county  judge 
of  Rogers  county  did  on  the  9th  day  of 
March,  1908,  dnly  sentence  this  appellant 
to  00  days'  imprisonment  In  the  county  Jail 
of  Rogers  county,  and  to  pay  a  fine  of  f  400 
vpon  a  charge  of  the  unlawfal  sale  of  in- 
toxicating liquors  charged  to  hare  been  sold 
on  or  about  January  23,  1908,  in  Rogers 
county,  Okl.  (1)  That  said  decision  affirming 
the  Judgment  and  sentence  of  the  county 
conrt  of  Rogers  county  against  this  appel- 
lant overlooked  the  decision  of  this  honor* 
able  court  In  the  case  of  Tltsworih  t.  State. 
101  Pac.  288,  which  said  oise  la  controlling 
in  thla  case,  and  wherein  this  honorable 
court  lays  down  the  following  role:  It  Is 
the  present  opinion  of  the  writer  that  in 
cases  against  defendants  for  keeping  Intoxi- 
cating liquors  for  sale  the  general  reputa- 
tion of  sndi  places.  In  the  community  In 
which  they  are  situated,  touching  this  point, 
is  admissible  in  eridence.  Just  as  it  Is  per- 
mfinlble  to  prove  a  general  r^utation  of  a 
bawdyhouae^  a  gambling  house,  or  ot  any 
place  which  constitutes  a  nuisance.  Sec- 
tion 14,  art  8,  of  the  enforcement  act  (page 
eOB,  c  69,  Sera.  Lavrs  1907-0^.  expressly 
makes  such  places  where  liquors  of  any 
kind  are  sold,  manufactured,  bartered,  or 
given  away  or  otherwise  disposed  of  in  vio- 
lation of  the  law  nulsancea  Tbln,  however, 
would  not  he  true  in  cases  In  which  ttie  de- 
fendant was  charged  witii  a  specific  sale  of 
such  liquors.  Such  evidoice  would  only  be 
admissible  where  the  defendant  was  charge 
«d  with  keeping  liquors  for  sale  at  a  cer- 
tain place.  (2)  That  the  court  in  afllrmlng 
Mid  Judgment  and  sentence  against  this  ap- 
pellant overlo(Aed  the  rule  as  laid  down 
by  this  honorable  conrt  In  the  case  of  Stur- 
ghi  T.  State,  102  Pac.  57,  which  case  Is  al- 
most Identical  with  the  case  of  appelant, 
and  the  decision  of  which  case  Is  controlling 
In  this  case,  and  the  rule  being  laid  by  the 
court  as  follows:   The  safe  rule  is  to  re- 
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quire  some  evidence  of  mcb  acting  together 
before  such  acts  and  declarations  of  others 
concerned  In  the  commission  of  an  offense 
are  admitted  la  evidence  when  such  acts 
were  not  committed  or  statements  were  not 
made  in  tbe  presence  of  the  defendant  Tin- 
der these  rules  of  law,  the  question  now  pre- 
sents Itself  as  to  whether  Uiere  is  In  the 
record  any  evidence  that  the  defendant  was 
concerned  with  the  Holmes  and  McKlnley 
in  tbe  sale  of  Intoxicating  liquor,  exc^t  tike 
testimony  as  to  the  statements  of  Holmes 
and  McKlnley  to  the  witnesses  who  testi- 
fied to  such  statements.  •  •  •  There  Is 
not  one  word  of  evidence  in  this  record  ex- 
cept hearsay  which  proves,  or  tends  to 
prove,  that  the  defendant  was  concerned 
with  Holmes  or  McKlnley  in  the  sale  ot  in- 
toxicating liquors.'  Page  68*  102  Pac.  (3) 
That  the  conrt  in  affirming  said  Judgment 
and  sentence  against  this  appellant  over- 
looked the  rule  laid  down  Iff  this  h<Hiorable 
court  In  the  case  of  State  v.  Mask,  IQl  PAc* 
293,  where  the  conrt  lays  down  this  rule: 
*npon  the  trial  for  the  offense  of  having  pos- 
session of  intoxicating  liquors  with  tiie  In- 
tention of  violating  the  provisions  of  the 
prohibition  law,  where  no  positive  testi- 
mony tending  to  show  such  possession  was 
offered  to  show  possession  purely  drenm- 
stantial  and  did  not  show  actual  or  con- 
structive possession  of  such  liquors  as 
Charged,  held,  that  the  evidence  Is  Instiffl- 
dent  to  sustain  the  conviction.'  (4)  That 
the  court  in  affirming  the  Judgment  and 
sentence  In  the  case  against  this  appellant 
overlooked  the  rule  as  laid  down  by  this 
court  in  the  case  at  Idghtle  v.  State,  101 
Pac^  008,  wherein  the  court  lays  down  the 
following  rule  governing  the  Introduction  of 
evidence,  which  rule  is  controlling  In  this 
case;  said  rule  being  as  follows:  'Beftve 
liquor  can  be  offered  in  evidence  fbr  the 
inspection  of  the  Jury,  snch  liquor  must  be 
Identified  aa  having  been  in  the  possession 
and  having  been  unlawfully  disposed  of  by 
the  defendant'  The  appellant  farther  states 
to  the  court  that  the  above  dedsionB  as 
well  as  mai^  other  cases  decided  by  0ils 
honorable  court  relative  to  the  violation  ot 
the  prohibition  provisions  of  the  Constitu- 
tion and  laws  of  the  state  ot  Oklahoma 
have  been  handed  ^wn  by  the,  court  since 
the  brief  of  the  appellant  was  filed  with  thin 
honorable  cour^  and  the  decisions  there- 
fore could  not  have  beoi  cited  to  the  conrt 
in  Bald  brief.  Wh»efore  your  petitioner, 
said  appellant,  prays  the  honorable  court 
to  grant  a  rehearing  in  said  cause,  and  ttiat 
said  cause  may  be  reheard  by  this  honors 
able  court  Respectfully  submitted.  Elliott 
&  Howard,  Attorneys  for  appellant"  While 
a  number  of  the  decisions  of  this  court  are 
quoted  from  in  the  petition  tor  a  rehearing, 
which  it  Is  Claimed  were  overlooked  by  this 
court  yet  it  is  not  all^d  in  a  sln^  in- 
stence  that  there  Is  any  conflict  between  the 
quotations  made  and  any  portion  of  the  de- 
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cUoQ  of  the  omurt  Is  UiUt  cus.  In  tact,  no 
attempt  Is  made  to  show  ai^  vach  conflict 
In  falling  to  show  or  to  attempt  to  show 
sach  conflict  the  petition  la  not  In  compli- 
ance with  rale  and  la  therefore  clearly 
InaufSdent,  and  falla  to  present  anything 
for  the  consideration  of  this  courL 
Behearlng  denied. 


(2  Ottl.  Cr.  X47] 

GREENWOOD  T.  8TATEL 
ffJriinfaial  Court  of  Appeals  of  Oklahoma.  Dea 
7,  1009.) 

L  Aboktion  (i  1*)— "Use"  or  Instbumknt— 
What  Conbtituteb. 

An  indictment,  allegiDK  "lliat  on  the  r- 

diy  of  Ma7t  in  the  year  of  onr  Lord,  one 
thousand  nine  hundred  and  six,  at  and  within 
said  coQDty,  and  within  the  jurisdiction  of  said 
court,  Clark  Greenwood,  then  ancl  there  beitiKt 
did  then  and  there  nnlawfulty*  willfully,  and 
letoniouBly  advise  and  procure  Ethel  Carpenter, 
«  pregnant  woman,  to  use  certain  instruments, 
with  the  unlawful  and  felonious  Intent  of  him, 
the  said  Clark  Orcenwood,  to  procure  the  mia- 
caniage  of  the  aald  Ethel  Carpenter,  the  same 
not  being  necessary  to  preserve  the  life  of  the 
said  Ethel  Carpenter,"  held  sufficient  to  charge 
an  <^enBe  otider  eection  2370,  Snyder's  Comp. 
Laws,  1909  (secUon  2268,  Wilson's  Rev.  & 
Ann.  St.  1903),  prohibiting  the  "use"  of  in- 
stroments. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent.  Dig.  S  1 ;  Dec.  Dig.  I  1.* 

For  otiier  definitions,  see  Words  and  Phrases, 
■nl  8,  pp.  7228-7237;  vol.  8»  p.  7825.] 

2.  CbIUINAZ.  LA.W  a  69^  — "PBXHOIPALS"  — 

Wbo  Abb. 

All  persons  concerned  in  the- commission  of 
a  crime,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  In  its 
commission,  though  not  present,  are  "principals." 
Section  2045,  Snyder's  Comp.  Laws,  1909  (sec- 
tion 1948,  Wilson's  Rev.  &  Ann.  St  1003). 

[Eid.  Mote.— For  other  cases,  see  Criminal 
Lawt  Cent.  Dig.  I  71;  Dec.  Dig.  {  59.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5652-5657 ;  vol.  a  p.  7763.] 

B.  iNDxonnnrr  and  Infoucatioh  68*)— 

SuTXUENT  or  Facts. 

An  Indictment  should  recite  the  material 
facts  and  drcumstances  constituting  the  of- 
fense, rather  than  diarse  that  defoidant  has 
C4xnmltted  a  certain  specified  crime. 

[Eld.  Note^— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  185;  Dec  Dig. 
I  €S.«] 

(Syllabus  by  the  Court) 

4.  Cbimimal  IaAW  (§  507*)  —  TEsxiMOirr  or 
"Accomplice" — Corbobohation  . 

A  sister  of  a  woman  upon  whom  an  abor- 
tion was  i>erformed  was  not  an  "accomplice" 
whose  uncorroborated  testimony  would  not  sup- 
port a  conviction,  solely  because,  through  sis- 
terly affection,  she  went  with  her  to  the  doc- 
ton  office,  where  she  did  not  consent  to  the 
aboTtiOD,  rat  did  all  la  her  power  to  prevent 
it. 

[Ed.  Mote.-~FoT  other  cases,  see  Criminal 
Lew.  Gent  Dls.  K  1062,  108S;  Dec  Dig.  } 
507.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1.  ppw  75-79;  vol.  8,  p.  7561.] 

Error  from  District  Conrt,  Comandie  Ootm- 
ty;  J.  T.  Johnson,  Judge. 


Clark  Greoiwood  was  eooTlcted  of  procur- 
ing an  abortion,  and  he  brings  error.  Af- 
firmed. 

At  the  January  term  of  the  district  court 
of  Comanche  county  the  plaintiff  In  error  was 
Indicted,  charged  with  the  crime  of  procuring 
an  abortion.  The  charging  part  of  the  indict- 
ment, as  appears  in  the  case-made,  is  as  fol- 
lows:  "That  on  the  —  day  of  May,  in 

the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  six,  at  and  within  said  county,  and 
within  the  Jurisdiction  of  said  court,  Clark 
Qreenwood,  then  and  there  being,  did  then 
and  there  unlawfully,  willfully,  and  felonious- 
ly advise  and  procure  Ethel  Carpenter,  a 
pregnant  woman,  to  use  certain  instruments- 
with  the  tinlawful  and  felonious  Intent  of 
him,  the  said  Clark  Greenwood,  to  procure 
the  miscarriage  of  the  said  Ethel  Carpenter; 
the  same  not  being  necessary  to  preserve  the 
life  of  the  said  Ethel  Carpenter."  The  case 
was  tried  to  a  Jury,  defendant  convicted  and 
sentenced  to  imprisonment  for  a  term  of  two 
years.  A  motion  for  new  trial  was  filed  and 
overruled,  and  exceptions  saved.  The  case  Is 
before  us  on  case-made. 

Al  J,  Jennings,  for  plaintiff  In  error.  Chas. 
West,  Atty.  Gem,  and  CliaB.  I*  Moore,  Asst 
Atty,  Gea,  for  the  State. 

OWEN,  J.  (after  stating  the  facts  as  above). 
Counsel  for  defendant,  In  the  brief  filed  in 
this  case,  urge  two  assignments  of  error  for 
reversing  the  case.  The  reasons  urged  are: 
"First  There  Is  no  public  offense  charged  In 
said  Indictment,  for  the  following  reasons, 
viz.:  The  advising  or  procuring  a  pregnant 
woman  to  use  Instruments  Is  not  contemplat- 
ed by  the  act  itself,  and  because  the  pleader 
failed  to  set  out  the  name  of  the  Instrument 
employed,  and  also  failed  to  tell  upon  what 
portion  of  complainant's  body  the  Instiument 
or  instruments  were  used,  and  in  what  man- 
ner. Second,  there  was  no  corroboration  of 
Ethel  Carpenter,  an  accomplice."  Tlie  stat- 
ute under  which  this  prosecution  was  had 
(section  2370,  Snyder's  Ck>mp.  Laws,  1009; 
section  2268,  Wilson's  Rev.  &  Ann.  St  1908), 
is  as  follows:  "Every  person  who  adminis- 
ters to  any  pregnant  woman,  or  who  pre- 
scribes for  any  su<±  woman,  or  advises  or 
procures  any  such  woman  to  take  any  medi- 
cine, drug  or  substance,  or  uses  or  employs 
any  instrument,  or  other  means  whatever, 
with  Intent  thereto  to  procure  the  miscar- 
riage of  such  woman,  unless  the  same  Is  nec- 
essary to  preserve  her  life.  Is  punishable 
by  Imprisonment  in  the  state  prison  not  ex- 
ceeding three  years,  or  In  a  county  jaU  not 
exceeding  one  year."  Does  the  indictment 
charge  the  defendant  with  a  violation  of  this 
statute?  This  section  prescribes  a  punish- 
ment for  every  person  who  "uses"  any  Instru* 
ment  with  Intent  to  procure  the  miscarriage. 
The  indictment  alleges  that  the  defendant 
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"did  then  ud  tbere  mOawfiaiy,  wUIfally. 
and  felonlonsly  'adTlse'  and  'procnre*  Btbe! 
Carpenter,  a  pregnant  woman,  to  use  certain 
Instnimenta,  with  the  onlawfol  and  felonious 
Intent  of  him,  the  said  Caark  Oreenwood,  to 
procure  the  miscarriage  of  Qie  said  Ethel 
Carpenter.**  To  be  guilty  odder  this  atatnte 
one  must  **use"  the  Instniment  Does  the 
"procnring"  and  ''advising"  the  iise  of  instru- 
ments constitute  a  "use**  In  violation  of  this 
section?  Section  2045,  Snyder's  Comp.  Laws, 
1909  (Wilson's  Bev.  &  Ann.  St  1903.  S  1948), 
Is  as  follows:  "All  persons  concerned  In  the 
cmnmlsslon  of  crime,  whether  it  be  felony  or 
misdemeanor,  and  whether  they  directly  com- 
mit the  act  constituting  the  offense^  or  aid 
and  abet  In  Its  commission,  thongh  not  pres- 
ent, are  principals,"  Under  this  statute  all 
of  the  pfflsotts  concenied  In  the  use  of  the  In- 
struments, with  the  intent  to  procure  tiie  mls- 
earrli^  would  be  guilty  of  using  the  Instru- 
ments, and  could  be  prosecuted  as  principals. 
It  is  not  necessary  that  the  indictment  should 
use  the  exact  language  of  the  statute^  On  the 
contrary,  it  la  better  pleading  to  describe 
more  particularly  the  acta  of  the  defmdant 
which  constitute  the  crime.  It  is  a  general 
rule  that  it  is  not  sufficient  to  charge  In  the 
indictment  that  the  defendant  has  committed 
a  certain  specified  crime,  but  that  it  must  be 
stated  how  be  committed  the  crime,  by  redt- 
Ing  the  material  facts  and  circumstances  con- 
stituting the  oftensew  This  mle  Is  announced 
by  Joyce  on  Indictments,  {  241,  dtliw  a  num- 
ber of  authorities. 

This  court,  in  the  case  of  Weston  t.  Terri- 
tory, 1  Okl.  Cr.  407.  98  Paa  860^  said:  "In 
an  Indictment  for  committing  an  offense 
against  a  statute  the  offense  may  be  describ- 
ed in  the  general  language  of  the  act,  but  the 
description  must  be  accompanied  by  a  state- 
meut  of  all  the  particulars  easentlQl  to  con- 
stitute the  offense  or  crime,  and  to  acquaint 
the  accused  with  what  he  must  meet  on  Uie 
trial"  And,  In  the  case  of  Vlckers  t.  United 
Statea,  1  Okl.  Cr.  452,  98  Pac.  467,  this  court 
said:  "In  framing  an  indictment  the  general 
rule  is  'that  the  offense  shall  be  so  described 
that  the  defendant  may  know  how  to  answer 
It,  the  conrt  what  Judgment  to  pronounce,  and 
chat  a  conviction  or  acquittal  on  It  may  be 
pleaded  In  bar  of  another  Indictment  for  the 
same  offense.' "  The  Supreme  Court  of  Cali- 
fornia announced  the  same  rule  In  the  case 
of  People  T.  Aro.  6  Cal.  208,  05  Am.  Dec.  503. 
The  defendant  there  was  charged  with  mur- 
der, and  the  court  said:  "Murder  Is  a  con- 
clusion drawn  by  the  law  from  certain  facts, 
and  in  order  to  determine  whether  it  has  been 
committed.  It  is  necessary  that  the  facts 
should  be  stated  with  convenient  certainty. 
'For  this  purpose  the  charge  must  contain  a 
certalo  description  of  the  crime  of  which  the 
defendant  Is  accused,  and  a  statement  of  the 
facts  by  which  It  is  constituted,  so  as  to 
Identify  the  accusation,  lest  the  grand  jury 
should  find  a  bill  for  one  offense,  and  the  de- 
fendant be  put  on  his  trial  in  chief  for  anotb- 
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er.*  This  Is  necessary,  so  that  the  prisoner 
may  know  of  what  crime  be  Is  accused,  and 
have  time  to  prepare  his  defense  on  the  facta. 
It  is  also  necessary  that  the  Jury  may  be 
warranted  In  their  finding,  the  court  In 
Ita  Judgment,  and  the  prisoner  be  protected 
against  any  subsequent  prosecution  for  the 
same  offense.  1  Cliitty,  Criminal  Law,  170; 
WllllB  V.  People,  1  Scam.  (III.)  401."  The 
same  court,  In  the  case  of  People  v.  Hood,  6 
Cal.  236,  said:  "An  Indictment  should  set 
forth  the  facts  and  circumstances  of  the.  al- 
leged offense  so  that  the  accused  may  be  pre* 
pared  for  his  defense." 

The  crime  alleged  to  have  been  committed 
by  the  defendant  In  the  case  at  bar  was  the 
use  of  the  Instruments  with  the  intent  to 
procure  a  miscarriage^  The  dt^endant  ad- 
vised and  procured  their  use,  and  ther^y 
became  a  principal  In  the  crime;  and,  un- 
der the  rule  announced  in  the  authorities 
Just  quoted.  It  was  proper  for  the  indict- 
ment to  set  out  the  facts  and  drcumstancea 
constituting  the  offense.  The  facts  consti- 
tuting the  offense,  so  far  as  this  defendant 
was  concerned,  were  the  advising  and  pro- 
curing, and,  under  the  allegations  here,  the 
defendant  was  given  notice  that  he  was 
charged  with  having  advised  and  procured, 
the  use  of  the  Instruments  with  the  intent 
to  procure  a  mlecarriage.  If  the  indictment 
had  alleged  In  the  exact  language  of  the 
statute  that  the  defendant  did  use  the  In- 
struments, certainly  the  state  would  have 
been  permitted,  under  section  2015,  Snyder's 
Comp.  Laws  1909.  above  quoted,  to  prove 
that  the  use  consisted  of  bis  advising  and 
procuring.  There  can  be  no  fault  In  the  In- 
dictmoit  to  alleging  In  specific  terms,  the 
particular  acts  of  the  d^endant  complain- 
ed of  constituting  the  offmaa  It  Is  to  ttia 
advantage  of  the  defendant  By  tills  allega- 
tion be  Is  Informed  that  be  violated  that 
section,  not  by  using  the  Instruments  him- 
self, but  by  advlalng  and  procurbig  their  vma. 

Am  to  the  failure  of  the  indictment  to  aU 
1^  the  name  of  the  Instrument  employed, 
and  upon  what  portions  of  the  body  the  in* 
struments  were  used,  we  think  tbe  objec- 
tions not  well  taken.  Counsel,  for  authority 
upon  tbe  proposition,  cites  tbe  case  of  Coch- 
ran T.  People,  176  111.  28,  SI  N.  B.  845.  The 
indictment  in  that  case  was  returned  under 
a  statute  very  dlffermt  from  ours.  Tbe 
statute  in  Illinois  makes  the  person  iirocnr^ 
ing  or  causing  an  abortifm  or  miscarriage 
guilty  of  murder  if  death  ensues,  and  the 
Indictment  In  that  case  alleges  tliat  the  ml^ 
carriage  was  performed,  and  by  reason  of 
such  miscarriage  the  woman  on  whom  tlie 
operation  was  performed  th«i  and  there  died. 
The  indictment  In  tbe  case  at  bar  Is  xmAer 
a  different  statute.  Under  the  statute  here 
the  use  of  the  instrument  wltb  the  Intent 
to  produce  the  miscarriage  completes  the 
offense,  whether  tbe  miscarriage  Is  produced 
or  not 
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There  la  another  reason  why  the  IlUnols 
case  Is  DOt  binding  on  this  court  Section 
6706,  Snyder's  Comp.  Laws,  1909  (section 
5306.  Wilson's  Rev.  A  Ann.  St.  1908).  Is  as 
follows:  "No  Indictment  Is  Insufficient,  nor 
can  the  trial.  Judgment,  or  other  proceedings 
thereon  be  affected,  by  reason  of  a  defect 
or  imperfection  in  the  matter  of  form  which 
does  not  t&id  to  the  prejudice  of  the  sub- 
staotlal  rights  of  the  defmdant  upon  the 
merits."  The  d^endant  in  this  case  Is 
charged  with  advising  and  procuring  the  use 
of  the  instruments;  and.  unless  that  all^a- 
tion  tmds  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  mer-' 
Its,  we  are  prohibited  by  this  statute  from 
holding  the  Indictment  Insufficient.  In  our 
opinion  the  language  of  the  Indlctmeut  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant.  The  proof  In  the 
case  is  to  the  etTect  that  Ethel  Carpenter  was 
a  pr^ant  woman ;  that  the  defendant  was 
the  cause  of  her  condition ;  that  the  defendant 
procured  Dr.  Brewer,  lu  the  town  of  Lawton, 
to  use  certain  Instruments  on  Bth^  Car- 
penter to  procure  a  miscarriage,  and  that 
Ethel  Carpenter  cons^ed  to  the  use  of  the 
instruments;  that  the  op^atlon  was  per- 
formed by  Dr.  Brewer;  and  that  the  de- 
fendant provided  her  with  f50  with  which 
to  pay  the  doctor  for  his  serrices.  These 
facts  make  the  defendant  guilty  of  "using" 
the  Instruments  under  the  provisions  of 
section  2045,  Snyder's  Comp.  Lews  1900, 
above  quoted,  and  the  allegation  the  In- 
dictment that  he  did  "advise  and  procure" 
could  not  in  any  way  mislead  the  defendant, 
or  In  any  way  prejudice  his  substantial 
rights.  The  proof  further  discloses  he  was 
not  present  when  the  instruments  were  used. 
If  they  were  In  fact  used,  as  the  result  of  his 
advising  and  procuring,  the  diaracter  of 
the  Instruments  Is  immaterial,  and,  since  he 
was  not  present,  to  allege  a  description  of 
them,  or  the  portion  of  her  body  on  which 
they  were  used,  would  avail  him  nothing. 
He  was  not  called  upon  to  defend  against 
using  any  particular  Instrument,  or  In  any 
particular  place — he  was  called  upon  to  de- 
fend against  the  advising  and  procuring.  The 
objects  In  requiring  particularity  In  setting 
out  the  tacts  constituting  the  offense  are: 
First,  In  order  to  Identify  the  charge,  lest 
the  grand  Jury  find  a  bill  for  one  offense, 
and  the  defendant  be  put  npcm  his  trial  In 
chief  for  another;  second,  that  the  defend- 
ant's conviction  or  acquittal  may  Inure  to  his 
subsequent  protectloi^  should  be  again  be 
questioned  on  the  same  facts ;  third,  to  en- 
able the  accused  to  determine  on  the  line  of 
his  defense,  and  prepare  for  It  both  as  to 
the  law  and  the  facts;  fourth,  to  put  It  In 
the  power  of  the' court  to  look  through  the 
record  and  decide  whether  the  facts  charged 
are  sufficient  to  support  a  conviction  for  a 
particular  crime,  and  also  to  relate  the- 
appropriate  punishment  tor  the  particular  of- 
foifle.  'Tliis  rule  Is  annoonced  by  Joyce  on 


Indictments,  S  242,  and  was  observed  In  the 
case  of  Wlngard  v.  State,  13  Ga.  396.  We 
think  the  Indictment  sufficient,  and  there  was 
no  error  in  the  action  of  the  trial  court  in 
so  holding. 

The  second  error  complained  of  Is  there 
was  no  corroboration  of  Ethel  Carpenter. 
Counsel  for  the  defendant  Insists  that  Ethel 
Carpenter  was  an  accomplice  with  the  de- 
fendant, and  that  the  prosecating  witness, 
Mrs.  Kate  Bose,  a  sister  of  Ethel  Oarpenter. 
and  who  was  present  when  the  operation 
was  performed,  is  also  an  accomplice,  and. 
under  the  rule  that  a  conviction  cannot  be 
had  on  the  uncorroborated  testimony  of  an 
accomplice,  the  verdict  in  this  case  should 
be  set  aside.  We  are  not  unmindful  of  the 
rule  that  the  defendant  In  a  felony  case 
cannot  be  convicted  on  the  uncorroborated 
testimony  of  an  accomplice.  In  this  case 
It  Is  not  necessary  to  determine  whether  Eth- 
el Carpenter  Is  an  accomplice.  It  Is  clear 
from  the  evidence  as  It  appears  in  the  case- 
made  that  Mrs.  Kate  Rose  was  not  an  ac- 
complice, and  her  testimony  was  amply  suf- 
ficient to  corroborate  Ethel  Carpenter,  or,  tak- 
en al<me,  would  amply  warrant  the  Jury  In 
finding  the  defendant  guilty.  If  she  bad  ad- 
vised, aided,  and  abetted  in  the  operation  she 
would  have  been  an  accomplice.  From  the 
mere  fact  that  she  was  present  when  the  op- 
eration was  performed,  unless  she  consented, 
and  was  there  for  the  purpose  of  aiding  In 
the  operation,  and  racouraged  the  same,  she 
would  not  be  an  accomplice.  Her  testimony 
is  to  the  effect  that  the  defendant  arranged 
with  Dr.  Brewer  to  come  to  her  residence 
and  perform  the  operation,  and  that,  when 
she  learned  of  that  she  telephoned  Dr.  Brew- 
er that  he  could  not  perform  the  operation  at 
her  residence,  and  that  she  advised  her  sister 
against  the  operation,  warning  her  of  the 
dangers  attached,  and  urged  the  defendant 
to  marry  her  sister,  and  that  on  her  sister's 
earnest  request  she  accompanied  her  to  the 
doctor's  office,  but  never  at  any  time  con- 
sented to  it  In  our  opinion  she  Is  not  to 
be  adjudged  an  accomplice  solely  because, 
through  her  sisterly  affection,  she  went  with 
her  sister  to  the  doctor's  office,  when  the 
proof  Is  she  did  not  give  her  consent  to  it 
but  did  all  in  her  power  to  prevent  the  op- 
eration. The  trial  court  instructed  the  Jury 
that  a  conviction  could  not  be  had  on  the 
testimony  of  an  accomplice,  uncorroborated 
by  other  evidence,  and  the  instruction  cl^r- 
ly  defines  the  term  "accomplice,"  and  told 
the  Jury,  If  they  bad  a  reasonable  doubt  as 
to  whether  Mrs.  Rose  was  an  accomplice, 
they  would  resolve  the  doubt  in  favor  of 
the  defendant  and  acquit  him.  There  wore 
no  exceptions  taken  to  the  Instruction  of  the 
court  This  question  was  properly  submit- 
ted to  the  Jury. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

FUBHAN,  P.       and  DOYLE,  J.,  ooacor. 


Digitized  by  Google 


374 


106  PAGIFIO  BEiPOBTBR. 


(S  Okl.  Cr.  «8) 

SmWABT  et  aL  ▼.  HTATB. 
(Orimlnal  Gonit  <tf  AspmIb  Vt  Oklahoma.  Dec. 
1,  lAOa) 

1.  GitiianAL  L^w  (|  1081*)— Nonos  of  Ap- 
peal rSOV  OOVRTT  GODK^-SXBVIOB  UPON 

JUDQE. 

Under  the  proTisions  of  section  6949,  Ry- 
der's Gomp.  St  1909,  the  notice  that  defendant 
appeals  from  the  judgmrat  is  properly  serred 
upon  the  county  Judge  as  ex  officio  clerK  of  the 
county  court  There  is  no  clerk  of  the  county 
court  in  the  senie  that  then  la  a  cleifc  of  tha 
district  conrt- 

[Ed.  Note.— Fcir  other  eaao,  aee  Orlminal 
Law.  Dec;  Dig:  I  1081  •] 

2.  C^BKS  or  COUKIB  (S  8*)— Appoiktmhit— 
Pbbuisbivb  Statute, 

Section  1995,  Snyder's  Oomp..  St  1909.  au- 
thorizing the  appointment  of  clerKs  fbr  county 
courts,  18  permissive  meielyt  and  there  may  or 
there  may  not  be  a  clerk  of  a  county  court,  at 
the  option  of  the  county  Judge  with  the  ap- 
piOTal  of  the  board  of  county  commissioners. 
When  a  clerk  li  so  appointed,  the  county  judge 
is  not  disqualified  or  excused  from  periorming 
any  act  that  by  law  he  might  perform  If  no 
clerk  had  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts.  Dec.  Dig.  fi  3.*] 

S.  GsnnNAi.  Law  it  1099*)— CtonncATB  of 

fiKTTLEUEnT  OF  CaSB-MADK— SCTFFIOIENOT. 

Section  6961,  Snyder's  Comp.  St  190D, 
provides:  "The  case  and  amendments  shall  be 
submitted  to  the  judge,  who  shall  settle  and 
sign  the  same  and  cause  it  to  be  attested  by 
the  clerk  or  county  judge,  and  ^e  seal  of  the 
court  to  be  thereto  attached."  Held  that  a  cer- 
tificate of  the  settlement  of  a  case-made  from  a 
county  court  is  sufficient,  when  signed  and  seal- 
ed by  the  judge  thereof,  without  being  attested 
by  a  derk  of  the  county  court 

[Bid.  Not&— For  other  caaes,  aee  Orimlnal 
Law,  Dec.  tMg.  }  lOOa*] 

4,  GOT7BTS  (S  48*)— APPKAI<— A  UTMIfTIOAlIOW 

OF  Record— Sbal—Countt  Coubt. 

Section  24,  Schedule  of  the  Constitution, 
provides:  "Until  otherwise  provided  by  law  the 
seal  of  the  inobate  courts  Id  the  counties  of 
tibe  territory  of  Oklahoma  shall  be  the  seal  ot 
the  county  courts."  Held,  that  this  clause  of 
the  Constitution,  In  the  absence  of  other  legis- 
lation, makes  the  seal  of  the  probate  court  the 
official  seal  of  the  county  court  of  said  county. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  §  48.*] 

(Syllabus  by  the  Court) 

Appeal  from  Cleveland  County  Court;  N. 
B.  Sharp,  Judge. 

Fred  Stewart  and  others  were  convicted  of 
disturbing  the  peace,  and  they  appeal,  and 
the  State  moires  to  dismiss  the  appeal.  Mo- 
tion dolled. 

Wllllama  &  Williams  and  S.  A.  Norton, 
for  appellants.  Charles  West,  Atty.  Gen.,  and 
Charles  L.  Moore,  Asst  Attj.  Gen.,  for  the 
State. 

DOTLS,  J.  The  plalDtifTs  In  error  were 
tried  and  convicted  In  the  county  court  of 
Cleveland  county  for  disturbing  the  public 
peace,  from  which  oonrlctlon  an  appeal  waa 
taken  by  filing  in  this  court  a  petition  In  er- 


ror with  case-made  attached.  Then  waa 
also  filed  In  tbta  court  proof  of  service  of  no- 
tice iqmn  Geo.  O.  Graham,  county  attorn^  <tf 
Cleveland  county,  and  N.  S.  Sharp,  connty 
Judge  of  sold  county,  that  said  defendants 
ainnal  from  the  Judgment  to  the  CElmlnal 
Court  <tf  Aroealfl  of  (^lahomo. 

The  Attorney  General's  ofllce,  on  Novem- 
ber 16,  1900,  filed  a  motton  to  dismiss  aalA 
appeal  for  two  reasons: 

"First  Because  no  notices  of  appeal  were 
served,  as  required  under  the  statute."  This 
contention  Is  based  upon  section  0940,  Sny- 
der's Comp.  St  1009,  which  provides  that: 
'"An  appeal  Is  taken  Iqr  the  service  of  a  no*, 
tfce  upon  the  clerk  of  the  court  where  the 
judgment  was  entered,  stating  that  the  Rpo^ 
lant  appeals  from  the  judgment  If  takm 
by  the  defendant,  a  similar  notice  must  be 
served  upon  the  prosecating  attorney"— 4n 
that  the  notice  of  appeal  should  hare  been 
served  upon  the  clerk  of  the  county  court, 
and  not  upon  the  Judge  thereof.  No  conten- 
tion Is  made  that  the  notice  of  appeal  does 
not  comply  with  the  statute  in  all  other  re- 
spects. There  Is  no  merit  in  this  objection. 
There  Is  no  clerk  of  the  county  court  in  the 
sense  that  there  Is  a  clerk  of  the  district 
court.  The  laws  of  this  state  do  not  require 
that  there  shall  be  a  clerk  of  Hie  county 
court  Section  1995,  Snyder's  Comp.  St 
1909,  provides:  "The  county  Judge  may  ap- 
point a"  clerk  of  the  county  court  In  each 
county  of  this  state  having  a  popalatlon  of 
more  than  ten  thousand  Inhabltanta  subject 
to  the  approval  of  the  board  of  county  com- 
missioners if,  In  their  Judgment,  said  board 
finds  that  the  public  interest  requires  the  ap- 
pointment of  such  clerk.  Said  clerk  shall 
have  anthorlty  to  Issue  all  process  and  no- 
tices from  the  county  court,  to  Issne  mar- 
riage licenses,  and  to  perform  such  other 
duties,  ministerial  In  character,  as  are  per- 
formed by  the  clert:  of  the  district  court" 
This  statute  is  merely  permlsslre,  and  au- 
thorizes the  appointment  of  a  clerk  of  the 
county  court  where  the  public  Interest  re- 
quires it  In  appeals  from  county  conrta 
It  is  sufficient  where  the  notice  of  appeal  has 
been  served  upon  the  county  judge,  as  he  is 
ex  officio  clerk  of  bis  own  court. 

"Second.  Because  the  Judge's  signature  on 
the  certificate  to  the  case-made  is  not  attest- 
ed by  the  clerk,  as  required  by  law."  The 
record  shows  that  the  certificate  of  the  set- 
tlement of  the  case-made  is  attested  as  foN 
Jews :  "Witpess  my  hand  this  IGth  day  of 
September,  1908.  N.  E.  Sharp,  County  Judge, 
Cleveland  County."  Seal  attached  bearing 
the  Impress:  "Seal  Probate  Court,  Cleve- 
land Co.,  Okl."  "Filed  In  county  court  or 
Cleveland  county,  Oklahoma,  Sept  19,  1008. 
N.  £.  Sharp.  County  Judge."  Section  6951, 
Snyder's  Comp.  St  1909,  provides:  "The 
case  and  amendments  shall  be  submitted  to- 
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tbe  jndge,  who  sbaD  settle  and  glgn  the  same 
and  cause  It  to  be  attested  by  tbe  clerk  or 
coant7  Judge,  and  tbe  seal  of  the  court  to  be 
thereto  attached.  It  shall  tbrai  be  filed  with 
the  papers  in  the  case.  Sacb  original  case- 
made  ahall  be  filed  with  the  petition  In  er- 
ror.** As  regards  the  alleged  irregularities 
of  the  seal,  section  24  of  the  Scbednle  of  the 
GoDStltutlon  provides :  "Until  otherwise  pro- 
vided by  law  the  seal  of  the  probate  courts, 
in  the  counties  of  the  territory  of  Oklahoma, 
8hall.be  tbe  seals  of  the  county  courts."  This 
clause  of  the  Constitution  doubtless  contem- 
plates a  change  by  legislative  enactment,  but 
an  examination  of  the  acta  relating  to  covni« 
ty  conrta  discloses  tbe  fact  that  there  has 
been  no  leglsUttlon  on  this  subject  As  we 
view  the  record.  It  shows  a  full  compliance 
with  the  requirements  of  the  statute^ 

An  appeal  to  the  Criminal  Court  of  Appeals 
nuiy  be  taken  by  a  defendant,  as  a  matter  of 
constitatl(nial  right,  from  any  Judgment 
against  him ;  and.  In  a  proceeding  in  wror, 
where  fiie  aifpellalnt  Is  without  fault,  thia 
rUpit  cannot  be  denied  by  any  act  of  omls- 
sltn.  or  through  the  neglect  or  foult  of  the 
trial  court,  or  any  official  tberec^.  Bailey  r. 
United  States,  104  Pac.  017.  In  tbe  case  at 
bar,  however,  wa  find  there  has  been  no 
neglect  or  omlSBlon  on  tbe  part  ot  ttie  trial 
court,  and  that  the  appeal  has  been  properly 
pofected. 

For  the  reasons  stated,  the  moUon  to  dlo* 
miss  Is  hereby  ovemled. 

PURMAN,  P.  7.,  and  OWBN,  J.,  concur. 


(S  OU.  Cr.  S4} 

CHANDLER  v.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  De& 

7,  1909.) 

1.  CBiMinAL  Law  d  1090*>— Avtui<— Gabs- 
Madb. 

A  case-made  muBt  be  signed  and  wttlea 
by  the  Judge  who  tried  the  ease. 

[Ed.  Noted— other  eases,  see  Orimlnal 
Law,  Dea  Dig.  t  lOOB.*} 

2.  IlfDICniENT  AND  InrOBlUTIOIT  (I  119*)— 
SUTFICIINOT. 

The  information  alleges  that  defendant  com- 
mitted the  "crime  of  attempting  to  procure  an 
abortion."  The  charging  portion  of  the  in- 
formation alleges  facta  sufficient  to  charge  de- 
fendant with  tbe  crime  of  abortion.  Held,  the 
words  "attempting  to  procure  an  abortion"  sur^ 
plosage. 

[Ed.  Note. — For  other  caaes,  sea  Indictment 
and  Information,  Cent  Dig.  H  811-814;  Dea 
Dig.  I 

8.  Indictment  and  Iniobuation  (|  161*>— 
Ahendhents. 

Under  section  6646.  Comp.  Laws  Okl.  1909 
(seetioa  DSOT.  Wilson's  Bev.  ft  Ann.  St  190S). 
an  information  may  be  amended  by  leave  of 
court  after  the  trial  faas  be^n,  where  the  same 
can  be  done  wltboat  material  prejndice  to  the 
defendant  and  where  tbe  record  fails  to  dia- 
cloae  anything  from  which  prejudice  can  be  In- 
ferred, and  counsel  fail  to  point  out  an^  injury 
done  the  defendant  by  such  change,  this  court 


will  andume  there  was  no  error  in  permitting  the 

change. 

[fid.  Note.— Few  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  H  516-j^;  Dec. 
Dig.  I IQIM 

4.  C^iuinal  Law  (S  789*)  —  "ELeasonabu 

Doubt"— Insthuctions. 

For  an  approved  definition  of  "reason- 
able doubt,"  see  definition  as  set  out  In  the 
opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1»4&-1S49,  1904-1922,  iSQO, 
1W7;  Dec  Dig.  I  789* 

For  other  definitions,  see  Words  snd  Phrases, 
VOL  7,  pp.  5958-0872;  vol.  8,  p.  7779i] 

5.  Ckiminal  Law  (8S  796.  1172*)— AppeaIi— 
Habmi-ess  ersob— Ftxino  PunismfENT. 

Aq  instractlon  to  the  jury  to  fix  the  pun- 
ishment on  coDviction,  when  not  requested  by 
the  defendant,  ia  improper;  but  the  verdict 
will  not  be  set  aside  for  tnat  reason  alone,  when 
it  appears  that  tbe  punishment  fixed  was  not 
excessive,  and  no  showing  is  made  that  the  de> 
feodant  has  been  In  any  manner  injured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dt^.  H  1928,  8154-^168;  Dec.  Dig. 
fS  796,  1172.*] 

(Syllabus  by  the  Court.) 

6.  Cbminai,  Law  Q  1088*)— 'TIecobd*'  on 

Aj^eai.. 

The  "record"  proper  In  a  criminal  action 
under  tbe  Oklahoma  statutes  includes  tbe  In- 
formation, the  pica  of  tlie  defendant.,  the  ver- 
dict of  the  jury,  tbe  sentence  of  the  coart,  the 
instructions  given  by  the  court,  and  thorn  re- 

3 nested  by  the  defendant,  together  with  all  In- 
orsements  made  thereon. 
[Ed.  Note.— For  other  caaes,  aee  Orhninal 
Law,  Cent  Dig.  »  2746-2751,  2757,  2766, 
2782-2802;  Dec.  Dig.  f  1088.* 

For  other  definitions,  see  Words  and  Phrases, 
TtA.  7.  pp.  6008-6014 ;  vol.  8,  p.  7781.] 

7.  WoBDB  AND  Phrases— "Admihisteb." 

The  word  "administer"  has  not  a  strict 
legal  or  technical  import  but  is  a  word  In 
general  use  with  a  common  and  accepted  mean- 
lug:  the  primary  definition  being  "to  give" 
(citliv  Words  and  Phnuna,  vol.  1,  p.  1S^, 

Brror  from  District  Court.  Seminole  Coun- 
ty ;  Malcolm  B.  Bosser,  Judge. 

J.  J.  Chandler  was  convicted  of  crime,  and 
brings  oror.  Motion  to  dismlas  denied,  and 
judgment  affirmed. 

On  the  20th  day  of  January,  1908,  com- 
plaint was  filed  before  H.  M.  Tate,  Justice  of 
the  peace,  charging  the  defendant  with  an 
attempt  to  procure  an  abortion  upon  Bar- 
bara Brown.  Upon  hearing  the  defendant 
was  held  for  appearance  before  the  district 
court  of  Semlnoie  county.  Tbe  county  attor- 
ney of  said  county,  on  the  4tb  day  of  Jan- 
uary. 1908,  filed  an  Information  against  the 
defendant  and  on  the  28th  day  of  Novem- 
ber, 1908,  after  the  trial  had  begun,  amended 
the  Information  by  interlineation.  The  de- 
fendant was  tried  and  convicted,  and  the 
case  is  before  this  court  on  appeal.  The  A1> 
tomey  General  files  motion  to  dismiss  the 
appeal. 

Davis  &  Davis,  for  plaintiff  in  errw.  CSias, 
West  Atty.  Oen.,  and  E.  O.  Spllman,  Asat 

Atty.  Gen.,  for  the  State. 


*For  otber  easM  see  same  toplo  sad  stotioB  NUHBfia  In  Dec.  a  An.  Diss.  1901  to  date,  *  Reportar  Indexes 
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OWEN,  J.  (after  Btatliig  the  facts  aB  above). 
It  appears  that  this  case  was  tried  before 
Malcolm  E.  Roeser,  at  a  special  term  of  the 
illatrlct  court  of  Seminole  county,  and  that 
the  case-made  was  settled  and  signed  by.  A. 
T.  West  The  Attorney  Genwa]  urges  that 
the  case^made  is  not  properly  before  this 
court,  for  the  reasou  that  the  case-made  must 
be  signed  and  settled  by  the  Judge  who  tried 
the  oase.  Section  6074,  Gomp.  Laws  Okl 
1909  (section  4741,  Wilson's  Rev.  &  Ann.  St 
1903),  provides,  among  other  things,  as  fol- 
lows: "The  case  and  amendments  shall  be 
submitted  to  the  Judge  who  shall  settle  and 
sign  the  same,  and  cause  It  to  be  attested  by 
the  clerk,  and  the  seal  of  the  court  to  be 
thereto  attached.  It  shall  then  be  filed  with 
the  papers  In  the  case."  Section  6076,  Comp. 
Laws  Okl.  1009  (section  4742,  Wilson's  Rev. 
&  Ann.  St  ISOS),  among  other  things,  pro- 
vides as  follows:  **The  court  or  Judge  may, 
upon  good  cause  shown,  extend  the  time  for 
making  a  case  and  the  time  In  which  the 
case  may  be  served ;  and  may  also  direct  no- 
tice to  be  given  of  the  time  when  a  case 
may  be  presented  for  settlement  after  the 
same  has  been  made  and  served,  and  amend- 
ments stllsgested,  which  when  so  made  and 
presented  shall  be  settled,  certified  and  sign- 
ed by  ttw  Judge  who  tried  the  cause ;  *  *  * 
and  in  all  causes  heretofore  or  hereafter 
tried,  when  the  term  of  office  of  the  trial 
Judge  shall  have  expired  or  may  hereafter 
expire  before  the  time  fixed  for  making  or 
settling  and  signing  a  case.  It  shall  be  his 
duty  to  certify,  sign  or  settle  the  case  In  all 
respects  as  If  his  term  had  not  expired,"  etc. 
This  question  was  presented  to  the  Supreme 
Court  of  the  territory  of  Oklahoma,  In  the 
case  of  City  of  Enid  v.  Wlgger,  15  Okl.  tS07, 
35  Fac.  697.  The  court  in  that  case  said: 
"It  must  be  conceded  that  tbe  settling  and 
signing  of  a  case-made  (by  ti>e  Judge  trying 
the  cause)  is  the  exercise  of  a  Judicial  power, 
and  a  Judicial  function,  and  one  which  Oie 
law  has  conferred  upon  the  Judge  trying  the 
cause  and  upon  no  one  else.  Another  Judge, 
while  acting  as  Judge  of  the  district,  may  ex- 
tend the  time  within  which  It  Is  to  be  done; 
but  the  Judge  who  tried  the  case  must  pass 
upon  a  motion  for  a  new  trial,  and  must  set- 
tle and  sign  the  case  when  prepared  for  the 
Supreme  Oourt"  We  agree  with  tbe  hold- 
ing of  the  court  in  that  case.  There  Is  every 
reason  why  the  case-made  should  be  settled 
by  the  Judge  who  tried  the  case.  He  alone 
knows  what  proceedings  were  had.  In  this 
case  Judge  Rosser  was  acting  Judge  for  that 
district  The  case-made  should  have  been 
sl^ed  and  settled  by  Judge  Rosser,  who 
tried  the  case.  Judge  West  could  not  pos- 
sibly have  known  what  took  place  except 
from  hearsay.  It  would  not  be  fair  to  one 
trial  judge  to  permit  another  Judge  to  sign 
and  settle  the  cnse-made.  Tbe  purpose  of 
signing  and  settling  a  case-made  is  to  pre- 
sent an  authentic  record  to  this  court  It  Is 
true  that  In  this  case  the  attorneys,  as  Is 


usual  In  such  matters,  stipulated  and  agreed 
that  the  case-made  contained  a  true,  full, 
and  correct  copy  of  all  the  proceedings  Id 
the  cause.  The  statute  requires  the  case- 
made  to  be  authenticated  by  the  court  The 
case  of  Hodgden  v.  Commissioners,  10  Kan. 
037,  seems  to  be  directly  In  point  In  that 
case  Che  case-made  was  never  signed  or  set- 
tled by  the  Judge;  bat  In  lieu  thereof  this 
stipulation  appears  at  the  close:  "This  case 
and  exceptions  Is  agreed  to  be  correct.  8. 
Atwood,  Attorney  for  Defendants.  Theodore 
Sternberg,  Attorney  for  PlalutlfCa."  The 
court  Id  passing  on  tbe  question,  said:  "This 
paper  Is  not  authenticated  as  required  by 
the  statute  to  constitute  It  a  case-made.  Tbe 
signature  of  tbe  Judge  la  as  essential  to  a 
oase  as  to  a  bill  of  exceptions.  Without  such 
statutory  authentication  we  cannot  examine 
Into  it  The  agreements  of  counsel  cannot 
make  a  case,  or  a  bill  of  exceptions.  That 
can  be  done  only  In  the  manner  provided  by 
the  Code.  As  was  said  by  the  court  in  Leon- 
ard V.  Warrlner,  20  Wis.  42i  'We  cannot 
permit  the  stipulation  of  tbe  attorneys  to 
take  the  place  of  or  do  away  with  the  ne- 
cessity of  sucii  signing  by  tbe-Judge.  If  this 
practice  were  allowed,  attorneys  might  send 
up  to  this  court  for  decision  questions  never 
raised  in  the  court  below,  and  even  cases  to 
which  the  attention  of  the  circuit  court  was 
never  called.'  See,  also,  People  v.  Ferguson, 
34  Cal.  310;  Cohen  v.  Trowbridge,  6  Kan. 
388."  The  motion  to  dismiss  must  be  soa- 
talned  so  far  as  it  relates  to  the  case-made. 

We  find  tbat  the  transcript  Is  properly  be- 
fore the  court  and  the  record  proper,  under 
the  transcript  will  be  considered.  The  rec- 
ord proper,  under  our  statutes,  includes  the 
information,  the  plea  of  the  defendant  the 
verdict  of  the  Jury,  the  sentence  of  the  court 
the  instructions  given  by  the  court  and  those 
requested  by  tbe  defendant  together  with 
all  Indorsements  made  thereon.  Reed  v. 
United  States,  2  Okl.  Cr.  — ,  103  Pac. 
871. 

The  first  assignment  Is  that  the  court  erred 
in  entertaining  Jurisdiction  of  the  cause;  the 
same  being  a  misdemeanor  and  not  a  felony. 
The  first  count  of  the  Information  In  this 
case,  and  the  one  relied  on  by  tbe  county  at- 
torney, is  as  follows:  "Comes  now  Aubrey 
M.  Fowler,  the  duly  elected  and  acting  coun- 
ty attorney  wltbln  and  for  the  county  of 
Seminole,  and  state  of  Oklahoma,  and  in- 
forms the  district  court  of  tbe  Seventh  JudI* 
clal  district  of  tbe  state  of  Oklahoma,  sit- 
ting within  and  for  the  said  county  of  Semi- 
nole, in  said  state  of  Oklahoma,  that  on  the 
30th  day  of  January,  A.  D.  1908,  the  said 
above-named  defendant  J-  J-  Chandler,  was 
upon  complaint  duly  made  and  verified, 
charging  the  said  defendant  with  procuring 
an  abortion,  brought  before  H.  M.  Tate,  a 
Justice  of  tbe  peace  within  and  for  said  Sem- 
inole county,  state  of  Oklahoma,  an  exam- 
ining magistrate,  duly  qualified  and  acting, 
and  said  defendant  J<  J.  Ohandler,  belup 
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then  and  there  duly  Informed  of  the  nature 
and  contents  of  the  charge  againat  htm,  en- 
tered hUi  plea  of  not  gtxilty.  and  upon  ex- 
amination duly  had  It  was  found  and  ad- 
Judged  by  said  H.  M.  Tate,  Justice  of  the 
peace  aforesaid,  that  there  was  reasonable 
ground  to  believe  that  said  ofTense  of  procur- 
ing an  abortion  had  been  committed,  and 
that  the  defendant  J.  J.  Chandler,  was  ffullty 
ttiereof  and  should  be  held  to  answer  said 
charge  of  procuring  an  abortion,  In  the  dis- 
trict court  within  and  tor  said  county  of 
Seminole  and  state  of  Oklahoma,  and  said 
eounty  attorney,  in  the  name  and  by  author- 
ity of  the  state  of  Oklahoma,  informs  said 
district  court:  That  on  the  iiOtta  day  of  De- 
cember, 190T,  said  defendant,  J.  J.  Chand- 
ler, did  in  saUL  county  and  state  commit  the 
crime  of  attempting  to  procure  on  abortion, 
niat  said  crime  was  committed  by  the  said 
defendant  in  the  manner  following:  That  is 
to  Bay,  that  the  said  above-named  defendant, 
J.  J.  Chandler,  did  In  the  said  county  of  Sem- 
inole, said  state  of  Oklahoma,  on  or  about 
the  20th  day  of  December,  A.  D.  1007.  then 
and  there  unlawfully,  feloniously  administer 
to  one  Barbara  Brown,  the  said  Barbara 
Brown  being  then  and  tHere  a  pregnant  wo- 
man, a  certain  drogi  medldne,  and  substance, 
with  the  intent  then  and  there  therein  to 
procnie  the  miscarriage  of  tbe  said  Barbara 
Krown.  the  same  not  being  then  and  there 
necesaai?  to  preserve  ttie  life  of  the  said 
Barbara  Brown,  contrary  to  tiie  form  of  tbe 
statote  In  sncli  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  state 
of  Oklahoma.** 

It  Is  urged  by  counsel  for  tbe  defendant 
that  because  of  tbe  language  app^rlng  in 
the  information,  "said  defendant,  J.  J.  (hand- 
ler, did  in  said  county  and  state  commit  tiie 
crime  of  attempting  to  procure  an  abortion," 
this  oflFense  Is  one  of  attempting  to  commit  a 
crime,  and  thertfore,  under  the  statutes  of 
Oklahoma,  the  pnnlshmeut  diould  be  one- 
half  the  term  prescribed  tor  the  offense  if 
committed,  and  that,  under  that  statute,  the 
punishment  would  make  this  offense  a  mis- 
demeanor, and  tbe  district  court  would  have 
Jurisdiction.  The  statute  under  which  this 
prosecution  was  had  is  section  2370,  Comp. 
Laws  Okl.  1009  (Wilson's  Rev.  &  Ann.  St 
1008,  {  21!6S).  which  is  as  follows:  "Every 
person  who  administers  to  any  pregnant 
woman,  or  who  prescribes  for  any  sudi  wo- 
man, or  advises  or  procures  any  such  woman 
to  take  any  medicine,  drug  or  substance,  or 
uses  or  employs  any  Instrument,  or  other 
means  whatever,  with  Intent  therein  to  pro- 
cure the  miscarriage  of  such  woman,  unless 
the  same  is  necessary  to  preserve  her  life, 
Is  punishable  by  Imprisonment  In  the  state 
prison  not  exceeding  three  years,  or  In  a 
county  Jail  not  exceeding  one  year,"  The 
offense  is  complete  under  this  section  when 
the  medldne  is  administered  with  the  in- 
tent to  procure  t!ie  miscarriage^   It  is  not 


necessary  that  the  miscarriage  be  procured. 
The  charging  part  of  tbe  Information  is  as 
follows:  "That  said  crime  was  committed 
by  tbe  said  defendant,  in  tbe  manner  follow- 
ing: That  Is  to  say,  that  tbe  said  above- 
named  defendant,  J.  J.  Chandler,  did  In  the 
said  county  of  Seminole,  said  state  of  Okla- 
homa, on  or  about  the  20th  day  of  December. 
A.  D.  1907,  then  and  there  unlawfully,  felo- 
niously administer  to  one  Barbara  Brown,  tbe 
said  Barbara  Brown  being  then  and  there  a 
pregnant  woman,  a  certain  drug,  medicine, 
and  substance,  with  the  Intent  then  and  there 
thereby  to  procure  tbe  miscarriage  of  the  said 
Barbara  Brown,  tbe  same  not  being  then  and 
there  necessary  to  preserve  the  life  of  the 
said  Barbara  Brown,  contrary  to  the  form 
of  tbe  statute  In  such  cases  made  and  provid- 
ed and  against  the  peace  and  dignity  of  tbe 
state  of  Oklahoma."  The  defendant  could 
not  possibly  have  been  misled  by  the  intor- 
mation.  That  part  of  the  information  stat- 
ing that  tbe  defendant  committed  the  crime 
of  attempting  to  commit  an  abortion  Is  sur* 
plusage.  The  purpose  of  the  Infonnation  Is 
to  give  the  defendant  knowledge  of  the  act 
vrith  which  he  is  charged,  and  which  the 
Btote  alleges  was  criminal,  and  against  which 
he  must  defend.  The  court  did  not  err  in 
overruling  the  plea  to  the  Jurisdiction.  The 
case  was  not  a  misdemeanor,  but  a  felony, 
and  the  district  court  had  Jurisdiction. 

Tbe  second  assignment  of  error  Is  that  tbe 
information  failed  to  (diai^  any  offense. 
Comisel,  In  support  of  this  assignment  quote 
section  2812,  Comp.  Lews  Okl.  1009  (section 
2660,  Wilson's  Rev.  &  Ann.  St  1903).  which 
is  as  follows:  "Every  person  who  attempts 
to  cranmlt  any  crime,  and  In  such  attempt 
does  any  act  toward  the  commission  of  such 
crime,  but  falls,  or  Is  prevented  or  Intercept- 
ed in  the  perpetration  thereof,  is  punishable." 
etc^  And  quotes  the  preceding  sectiim,  wfaidi 
is:  "No  person  can  be  convicted  of  an  at- 
tempt to  commit  a  crime  when  it  appears 
ttiat  the  crime  intended  or  attempted  was 
perpetrated  by  such  person  In  pursuance  of 
such  attempt.**  And  they  urge  that  no  con- 
viction for  tbe  crime  of  abortion  could  be 
had  under  this  information  even  If  the  evi- 
dence actually  proved  Qie  commission  of  tbe 
offense.  With  this  contention  we  cannot 
agree.  As  has  been  said,  the  crime  was  com- 
plete when  the  medicine  was  administered, 
and  it  is  not  necessary  for  the  information 
to  allege  there  was  no  miscarriage. 

Tbe  third  assignment  of  error  is  that  the 
court  erred  In  permitting  the  county  attorney 
to  amend  the  information  after  the  trial  bad 
begun,  over  the  d^ndant's  objection,  and 
In  permitting  the  county  attorney  to  verify 
the  Information  after  the  trial  had  begun. 
Section  664S.  Comp.  Laws  Okl.  1009  (section 
{>307,  Wilson's  Rev.  ft  Ann.  St  1903).  is  as 
follows :  "An  information  may  be  amended 
in  matter  of  substance  or  form  at  any  time 
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before  tbm  defendant  pleads,  without  leare, 
and  m&f  be  amended  after  plea  on  order 
of  the  court  where  the  eame  can  be  dc«e 
wlthont  matoial  prejudice  to  the  right  of  the 
defendant;  no  ammdment  aball  cailae  anj 
delay  of  the  trial,  unless  for  good  cause 
Bhown  affldaTit"  OSiere  1>  nothing  In  the 
record  vrtiich  would  indicate  that  it  was  wlfik 
material  pr^udlce  to  the  rights  of  the  de- 
fendant Connsel  do  not  undertake  In  the 
brief  to  indicate  how  the  defendant  was  prej- 
udiced br  the  Interlineation,  and  It  th^  are 
not  able  to  pomt  out  any  Bubetandal  right 
denied  the  defendant,  or  any  prejudice  done 
him,  certainly  this  court  would  not  be  ex- 
pected to  assume  that  the  court  erred  in  per- 
mitting the  county  attorney  to  make  the 
amendment 

The  fifth  and  fiftb-A  asslgnmoits  of  error 
are  tiiat  the  court  etred  In  giving  the  fol- 
lowing Instmctlim:  **If  yon  find  from  the 
testimony  bey(Mid  a  reasonable  doubt  that 
the  d^endant  J*  X  Chandler,  within  what 
is  now  Sendnole  county  and  state  of  Okla- 
homa, at  any  time  since  the  16tb  day  of  No* 
vember,  190,  prescribed  for  Barbara  Brown, 
or  iffocared  her  to  take  any  medicine,  drug, 
or  substance^  with  Intent  to  procure  her  mis- 
carriage, she  being  pregnant  at  the  time,  un- 
less it  was  necessary  to  preeare  hw  life, 
tbm  it  will  be  your  duty  to  cwvlct  the  de> 
fendant**  It  Is  urged  under  these  two  assign- 
ments that  this  couTictlon  was  without  au- 
thority of  law  for  two  reasons;  First  It  is 
urged  that  the  information  charges  that  the 
defendant  did  "administer,"  and  this  In- 
struction uses  the  words  "prescribed"  or 
"procured" ;  second,  that  the  court  fixed  the 
date  after  which  the  defendant  might  have 
been  convicted  aa  November  16,  190.  In  the 
printed  instruction  filed  In  this  case,  It  la 
true  that  the  figures  appear  as  "NoTember 
10,  190";  but  there  was  no  controversy  on 
the  trial  of  the  case  as  to  the  date  of  the  of- 
fense. The  Information  alleges  the  20th  clay 
of  December,  1907,  and  It  is  clear  to  this 
court  that  the  date  fixed  by  the  lower  court 
was  that  of  statehood,  November  16,  1007, 
and  this  assignment  appears  to  us  too  tech- 
nical to  receive  serious  consideration.  It  Is 
nonsense  to  say  that  the  trial  court  would  In- 
struct a  jury  that  they  might  convict  the  de- 
fendant of  an  offense  as  early  as  the  year 
100.  As  to  the  first  reason  urged,  the  pt>- 
Jection  is  not  well  taken.  The  first  instruc- 
tion glvoi  the  Jury  was  as  follows:  "The 
defendant  in  this  case,  J.  J.  Chandler,  is 
charged  by  information  with  the  crime  of  at- 
tempting to  procure  an  abortion.  It  is  alleg- 
ed in  the  Information  that  he  committed  the 
offense  In  Seminole  county  in  the  state  of 
Oklahoma  on  or  about  the  20th  day  of  De- 
cember, 1907,  by  unlawfully  and  feloniously 
administering  to  one  Brown,  she  being  then 
and  there  pregnant,  a  certain  drug,  medicine, 
or  substance  with  Intent  then  and  there  to 
l^ocuie  the  miscarriage  of  the  said  Bar^ 


bara  Brown.  It  also  an^es  that  the  miscar- 
riage was  not  necessary  In  order  to  preserve 
hvr  lif&  To  this  charge  the  defendant  liaa 
altered  his  plea  of  not  guilty,  and  the  ques- 
tion of  his  guilt  or  Innocence  Is  Uie  one  you 
are  impaneled  and  sworn  to  try."  This  was 
a  clear,  fall,  and  complete  statement  of  titie 
offense  with  which  the  defendant  was  charg- 
ed, and  the  Jury  could  not  poaslb^  have  been 
mtaled  or  misinformed  as  to  the  iaBu&  It 
is  admitted  in  the  brief  filed  by  counsel  Out 
the  testimony  on  part  of  Barbara  Brown  Is 
to  Qie  effect  that  the  defoidant  who  Is  a 
physician,  at  one  time  handed  httr  a  bottle 
of  medicine  wltii  directions  to  take  tte  same 
three  times  a  day.  Under  this  ^oof  tlw 
Jury  was  authorized  to  convict  the  defendant 
on  the  diarge  made  in  the  information.  Her 
testtmcmy  is  to  the  effect  that  he  gave  ber 
the  medlclnft  Tbe  Information  diarges  that 
he  USA  "administer."  Tbe  primary  definition 
of  "administer"  is  to  give.  Tba  vtwd  la  not 
a  word  liavlng  a  strict  legal  or  tedinleal  im- 
port It  is  a  word  in-  geuCTal  use,  wlQi.  a 
common  and  sceepted  meaning;  and,  where 
a  pwson  is  charged  with  administering  medi- 
cine, it  is  the  same  as  dierglng  him  with  giv- 
ing medldna  State  t.  Jcmes,  4  PoanewUl 
(DeL)  109,  68  AtL  868-861;  People  v.  Quln 
(N.  Y.)  50  Barb.  128-184;  1  Words  &  Phras- 
es, p.  195. 

Asslgnmrat  SB  la  that  the  court  erred 
tu  defining  "reasonable  doubt"  The  Instruc- 
tion of  the  court  was  as  follows:  "By  a 
'reasonable  doubt*  Is  meant  a  real  substan- 
tial doubt  existing  In  the  minds  of  the  jury 
after  a  fair  consideration  of  ail  the  testl- 
mony  In  the  case.  It  Is  such  a  doubt  as 
would  cause  a  reasonable  and  prudent  man 
to  pause  and  hesitate  before  acting  In  mat- 
ters of  grave  Importance  to  hlmsCIf.  The 
law  does  not  require  the  prosecutipn  to  prove 
the  guilt  of  the  defendant  to  an  absolute 
certainty,  but  does  re^re  It  be  proven  to 
a  moral  certainty.  If,  after  considering  all 
the  testimony,  you  are  morally  sure  of  the 
guilt  of  the  defendant  then  you  have  no 
reasonable  doubt  and  it  Is  your  duty  to  con- 
vict him;  otherwise  you  will  acquit  him." 
We  think  this  definition  a  good  one.  Coun- 
sel In  the  brief  fail  to  point  out  their  objec- 
tions, except  to  say:  "This  Is  a  clear  charge 
upon  the  weight  of  the  evidence  and  Is  not 
a  correct  definition  of  reasonable  doubt  If 
competent  to  define  the  term.  It  worked 
manifest  Injury  to  the  defendant"  Counsel 
leave  us  to  Infer  the  Injury  worked,  without 
pointing  It  out;  neither  do  they  advise  ns 
In  what  particular  this  instruction  misstated 
the  law. 

The  seventh  assignment  of  error,  and  sub- 
divisions thereof,  are:  First  "the  court  err- 
ed in  not  Instructing  the  Jury  to  consider. 
In  weighing  and  determining  the  testimony 
of  Barbara  Brown,  the  face  that  she  had 
voluntarily  solicited  medicine  and  took  the 
same  fbr  the  purpose  of  miscarriage."  TSiiM 


Digitized  by  Google 


OkL) 


BAKER  T.  STATB. 


879 


was  not  error.  It  was  Immaterial  whether 
Barbara  Browir  eolldted  the  medicine,  or 
^rhether  the  defendant  voluntarily  gave  It  to 
her.  The  offenee  was  complete  when  be 
gave  It  to  her  with  Intent  to  procure  the 
miscarriage.  Whatever  Inducements  he  may 
liave  received  would  not  be  a  defense.  The 
-second  subdivision  under  this  asslgnmrat  Is 
that  "the  verdict  Is  contrary  to  the  law 
and  the  evidence."  The  case-made  contain- 
ing the  evidence  not  being  before  the  coart. 
this  assignment  cannot  be  considered  as  to 
the  weight  of  the  evidence.  a%e  verdict  was 
Ttot  contrary  to  law.  Under  the  third  subdi- 
vision of  this  assignment,  counsel  urge  that 
the  court  erred  In  Instmctlng  the  Jury  as 
follows:  "If  you  find  the  defendant  guilty. 
It  will  be  your  duty  to  assess  the  pimlshment 
at  Imprisonment  In  the  penitentiary  for  a 
term  of  not  less  than  one  nor  more  than 
three  years,  or  by  Imprisonment  In  the  coun- 
ty Jail  for  a  period  not  exceeding  one  year." 
■Oounsel  Insist  that,  because  the  record  falls 
to  show  that  the  defmdant  requested  that 
the  jury  fix  the  punishmesit,  this  Instmctlon 
was  manifest  error.  Section  2023,  Comp. 
LawB  Okl.  1909,  Is  as  follows:  "In  all 
cases  of  a  verdict  of  conviction  for  any  ef- 
fuse against  any  of  the  laws  of  the  state  ot 
Oklahoma,  the  Jury  may,  and  shall  upon  the 
request  of  the  defendant  assess  and  declare 
the  punishment  In  their  verdict  and  the  court 
shall  render  a  Judgment  according  to  such 
verdict,  except  as  hereinafter  provided."  We 
agree  with  counsel  that  under  this  section 
the  court  should  not  have  directed  the  Jury 
to  fix  the  punishment  unless  the  defendant 
Teqnested  It.  But  did  the  action  of  the  court 
In  so  directing  the  Jury  prejudice  tifte  rights 
■of  the  defendant?  If  it  did,  this  case  shoold 
be  revKMd  tor  that  reason;  if  nott  tiie  case 
•should  not  be  reversed. 

Under  this  section  the  ixay  has  the  right 
■to  fix  tiie  punishment,  whether  the  court  to 
directs  or  not  Tfa^  must  fix  the  punlsh- 
meat  it  the  defendant  requests  it  If  the 
court  bad  not  so  instructed  the  Jury,  tbey 
•could  have,  and  might  have^  fixed  tiie  punish- 
ment. Under  the  statute,  and  under  the  in- 
structions of  the  Court,  they  could  have 
fixed  the  punishment  at  three  years'  imprts- 
oument  The  vezdlct  was  for  two  years. 
There  Is  nothing  In  the  record  to  indicate 
to  this  court  that.  If  the  Jury  liad  not  fixed 
the  punishment,  the  court  would  have  given 
a  lighter  sentence^  and  since  tbe  Jury  could 
liaTe  fixed  the  punishment  without  the  in- 
stmctlon, and  there  being  no  showing  and 
no  contrition  made  here  that  the  punish- 
ment Is  excessive,  we  do  not  believe  the  de- 
fendant was  prejudiced  by  the  Instruction. 

The  Judgmoit  of  the  lower  court  Is  af- 
firmed. 

FUBMAN,  P.  J.,  and  DOYLQ,  concur. 


(S  ou.  Or.  un 
BAKER  et  al.  v.  STATU). 
(Criminal  Oonrt  of  Appeals  of  Oklahoma.  Dec. 

7,  1909.) 

1.  States  ({  9*)— Admission  op  Terkitobt. 

The  draendants  were  indicted  in  the  dis- 
trict court  of  Pittsburg  county,  after  the  ad- 
mission of  the  state  into  tlie  Union,  charged 
with  the  crime  of  assault  with  dea(]ly  weapons 
prior  to  statehood.  By  proper  order  the  case 
was  transferred  to  the  county  court  for  trial 
Held,  the  county  court  had  jurisdiction  to  try 
the  case,  and,  on  conviction,  to  render  Jud^ 
ment  agaiost  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Statsa,  Cent 
Dig.  I  4;  Dec  Dig.  f  9.*3 

2.  INDICTMBNT  ANO  iNrOBMATION  (8  32*)— 
FOBU— INDIOTUBNT  RbTDBHKD  AFTSB  StATB- 
BOOD. 

The  Indictment  should  conclude  "against 
the  peace  and  dignity  of  the  state,"  where  tiie 
indictment  is  returned  since  statehood,  alleging 
a  crime  committed  prior  to  statehood. 

[Sd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  125;  Dec  Dig.  { 

3.  OBnimAi.  Law  (8  1177*)— Habhuss  Bb- 

BOB— Vebdict  Fixing  Ponishment. 

Where  the  jury,  without  anthority  of  law, 
fixes  the  poaishment,  and  the  court,  in  passing 
sentence,  assesses  the  punishment  fixed  oy  the 
jury,  the  verdict  will  not  be  set  aside  unless  it 
IS  made  to  appear  that  the  punishment  is  ex- 
cessive, or  that  the  court  would  have  6zed  a 
lighter  panishment  than  that  fixed  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  8183-3188;  Dec  Dig.  I 
1177.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Plttabunf  Coun- 
ty; R.  W.  HIgglns,  Judge. 

William  Baker  and  another  were  conviot- 
ed  of  slmide  assault  and  th^  bring  error. 
Affirmed* 

Plaintiffs  In  error,  bereaftnr  referred  to  as 
**def«idants,"  were  Indicted  in  the  district 
court  of  PitfeBbnrg  county,  at  the  January 
term,  1903,  charged  with  having  committed 
fui  asaault  on  H.  R.  StUe  wittt  deadly  weap- 
ons on  ttte  6th  day  <tf  July,  1907.  The  case 
was  transferred  to  the  county  court  (tf  Pitts- 
burg county.  Defoidants  filed  a  motion  to 
quash  the  Indictment  which  was  overruled, 
and  then  a  demurrer  to  the  indlctmoit  wbldi 
was  overruled  and  exceptions  saved.  Tha 
case  was  tried  to  a  Jury.  The  defendants 
were  convicted  of  the  crime  of  simple  as- 
sault and  the  Jury  assessed  a  fine  of  fl6 
against  eadi  defendant  ^nie  case  is  before 
this  court  on  case-madft 

Wallace  Wilkinson,  for  plalntlfCs  in  error. 
Chas.  West  Atty.  Gen.,  and  Chas.  I*  Moore, 
Asst  Atty.  Oen.,  tor  fbs  Stat& 

OWEN,  J.  (after  stating  the  facts  as  above). 
The  petition  In  error  and  the  brief  filed  by 
counsel  for  defendants  present  three  qnes- 
tlons  only:  First  the  question  of  the  Juris- 
diction of  the  court  to  try  the  case;  eeo- 
ond,  the  validity  of  the  indictment;  and. 
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Olrd,  tbat  the  jury  aoBesfled  the  xnutiatameDt, 
and  not  tbe  court. 

The  Indictment  In  tills  cem  alleges  that 
the  offense  vas  committed  cm  the  5th  day 
of  July,  1007,  which  wu  prlw  to  stat^ood. 
The  Indictment  was  returned  at  the  Janu- 
ary term,  1908,  after  statehood,  and  con* 
dudes  "against  the  pMce  and  dlenlty  of  the 
state.**  Ooonsd  nrga  that  the  trial  court 
was  without  jurisdiction  for  the  reason  that 
all  pfflial  laws  In  force  In  the  Indian  Ter- 
ritory were  r^iiealed  upon  tbe  admission  <^ 
tb»  state  Into  the  Union,  except  those  ttiat 
were  saved  by  appropriate  Udslatlon,  and 
that  the  clause  saves  the  old  law  In  owtaln 
cases  only;  that  Is,  the  cases  pending  In 
the  United  States  courts  In  tbe  Indian  Ter» 
ritory  at  tbe  tbbe  of  tbe  admission  of  the 
state  Into  the  Union.  This  question  has 
been  presented  to  tbls  court  and  was  pre- 
sented to  the  Supreme  Court  of  tbe  state  be- 
fore tbls  court  was  created.  In  the  casea  of 
Ez  parte  BuebaDan,  1  OkL  Cr.  185,  04  Pac 
M3.  Ex  parte  Curiae,  1  Okl.  Gr.  14S,  96  Pac. 
414*  Ex  parte  Bailey,  20  Okl.  407,  94  Pac 
658,  and  Bx  parte  Brown,  20  OkL  605.  95 
Pac;  650,  the  Supreme  Court  held  contrary 
to  the  contention  of  tbe  counsel  on  this  prop- 
osltlon.  In  the  case  of  Fas^ard  v.  State,  8  Okt 
Gr.  — ,  104  Pac:  980,  this  court  held  that 
flie  district  courts  of  this  state  bad  jurisdic- 
tion at  offenses  committed  prior  to  statehood, 
where  the  indictment  was  found  after  state- 
hood. We  deem  it  unnecessary  here  to  do 
more  than  cite  these  cases  with  epproral, 
and  tbe  authorities  cited  therein. 

As  to  tbe  second  pn^Kwitlon,  counsel  in- 
Blst  that  because  tbe  offense  was  not  commit- 
ted within  tbe  state  of  Oklahoma,  nor  witbin 
Pittsburg  county,  ttiat  tbls  indictment  should 
liave  alleged  that  this  offense  wfls  commit- 
ted wltbln  the  South  McAleeter  division  of 
the  Central  district  of  the  Indian  Territory, 
and  should  have  concluded  "against  tbe  then 
existing  laws  of  tbe  United  States."  This 
court  in  the  case  of  Faggard  v.  State,  supra, 
in  passing  on  this  question,  said:  "It  Is  next 
urged  that  the  court  was  without  Jurisdic- 
tion for  the  reason  that  tbe  indictment  was 
In  tbe  name  of  the  state  of  Oklahoma,  and 
concluded  with  the  words  'against  the  peace 
and  dignity  of  tbe  state.'  The  Constitution 
of  the  state  (article  7,  §19;  sec.  192,  Bunn's 
Ed.)  Is  as  follows;  *The  style  of  all  writs 
and  processes  shall  be  "The  State  of  Okla- 
homa." All  prosecutions  shall  be  carried 
on  in  the  name  and  by  the  authority  of 
the  state  of  Oklahoma.  All  indictments,  In- 
formations, and  complaints  shall  conclude, 
"against  tbe  pence  and  dignity  of  the  state."' 
Under  this  section  the  form  of  the  indict- 
ment is  proper.  The  Indictment  contains  an 
allegation  that  the  acts  complained  of  were 
contrary  to  the  form  of  the  statute  in  such 
oises  made  and  provided.  This  means 
against  the  statute  In  force  at  the  time  the 
offeni»  was  committed.  Tlie  defendant  was 
twrHUnly  not  deprived  of  -  any  substantial 
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protectlm  by  reason  of  the  tana  of  tlw 
pleadliVt  and  the  dlatrtet  court  of  Plttsbnrc 
county  had  Jurisdiction  of  the  case,  and  we 
deem  It  unnecessary  to  do  more  than  dte 
the  anthwltles  In  whldi  the  same  question 
has  been  diqKMed  of.  Ex  parte  Lydt  How> 
land,  8  OkL  Cr.  — ^  104  Pac  027;  BZ 
parte  Carlee^  20  OkL  192;  96  Pac  4%k  and 
authorities  dted."  The  condatims  and  rea- 
sons given  In  that  case  are  here  approved. 

Under  the  third  pr<vioBltlon,  counsel  urge 
that  It  has  been  unlf<Hinl7  fad d  tbe  courts 
ot  the  new  state  that  the  eld  Arkansas  laws 
pnAlbltlng  crimes  shouU  be  applied  In  a 
prosecution  ot  casas  wh«e  the  offense  was 
committed  prior  to  statehood,  but  the  pro- 
cedure of  Oklahoma  sbonld  be  followed,  ci^ 
Ing  sectlcm  66'%  Wilson's  Rev.  ft  Ann.  St 
1908,  which  provides  tiiat  the  court  must  as- 
sess tb»  punldiment  The  case-made  btfbre 
us  does  not  oontato  the  Instructions  (tf  the 
court  or  those  requested  by  defendants.  The 
first  Indication  that  the  dtfendant  objected 
to  the  Jury  fixing  the  punishment  is  in  tha 
motion  for  new  trlaL  This  court  held.  In  the 
cases  Ot  Sharp  v.  States  2  OkL  Cr.  — ,  104 
Pac.  71,  and  Faggard  t.  States  supra,'  that 
a  defendant  Chained  with  the  commission 
of  a  crime  Is  entitled  to  be  tried  and  dealt 
with  under  the  laws  as  th^  existed  at  the 
time  of  the  alleged  comndsslou  ot  flie  offense 
of  which  he  stands  charged;  and,  the  of- 
fense In  this  case  having  been  committed  pri- 
or to  statehood,  the  trial  should  have  been 
under  tbe  procedure  In  force  at  the  time 
of  the  commission  of  the  oftense.  Of  course, 
the  defendants  could  waive  that  right,  and 
by  their  alienee  consent  to  be  tried  under  the 
Oklahoma  procedure.  The  Instructions  not 
appearing  in  tbe  case-made,  we  are  unable 
to  determine  whether  tbe  court  instructed 
the  Jury  to  fix  the  punishment,  or  whether 
the  Jury  did  It  without  instruction.  Section 
2283,  Mansf.  Dig.  8t  Ark.  (section  1626,  Ind. 
T.  Ann.  St  1809),  is  as  follows:  "A  general 
verdict  is  either  'gullly'  or  'not  guilty' ;  If 
guilty,  the  Jury  affixing  the  punishment,  If 
the  amount  thereof  Is  not  determined  by 
law."  If  this  case  was  being  tried  under  tbe 
Arkansas  procedure,  then  it  was  proi>er  for 
the  Jury  to  fix  the  punishment;  but  admit- 
ting, for  argument's  sake,  that  It  was  tried 
under  the  Oklahoma  procedure,  under  tbe 
statute  in  force  at  that  time  requiring  the 
court  to  fix  tbe  punishment,  did  tbe  fixing 
of  the  punishment  at  a  fine  of  $15  each  In 
this  case  prejudice  the  defendants,  or  d» 
prive  them  of  any  substantial  right?  . 

Section  15G4,  Mansf.  Dig.  St  Ark.  (sec> 
tlon  907.  Ind.  T.  Ana  St  1899),  was  in  force 
In  the  Indian  Territory  at  tbe  time  of  the 
cohimlsslon  of  the  offense  in  this  case,  and 
is  the  section  under  which  the  defendants 
must  be  punished.  That  section  provides; 
"Simple  assault,  unattended  with  any  ap> 
parent  design  to  commit  homicide  or  felony, 
shall,  upon  tbe  conviction  of  any  person 
thereof,  be  punished  by  fine,  not  exceeding 
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one  hundred  doUan."  The  ixxry  In  this  case, 
under  that  statute,  might  have  fined  each 
of  the  defendants  $100 ;  but  the  fine  assess- 
ed was  $15  each.  Then  it  cannot  be  said 
that  the  punishment  was  excessive.  If  this 
case  was  tried  under  the  Oklahoma  proce- 
dure, the  fixing  of  the  punishment  by  the 
jury  would  have  no  binding  effect  upon  the 
court.  It  might  be  considered  as  a  recom- 
mendation to  the  court  as  to  what  the  pun- 
ishment should  be.  If  the  court  saw  fit  to 
follow  the  recommendation  of  the  Jury  and 
fix  the  punishment  at  a  fine  of  (IS,  when, 
nnder  the  law,  he  could  have  fixed  It  at  f  100, 
certainly  the  defendants  cannot  be  heard  to 
complain.  There  Is  no  contention  made  that 
the  evidence  did  not  support  the  verdict,  or 
that  the  verdict  was  excessive;  The  Judg- 
ment against  the  defendants  was  rendered  by 
the  court  Under  the  Arkansas  procednre 
the  court  must  render  the  Judgment  In  the 
apiount  fixed  by  the  Jury.  Under  the  Okla- 
homa procedure.  In  force  at  that  time,  the 
court  determines  the  amount  of  the  fine, 
and  the  mere  fact  that  he  followed  the  sug- 
gestion of.  the  Jury  In  this  case  certainly 
did  not  prejudice  the  rights  of  the  defend- 
ants. The  same  question  here  was  present- 
ed to  this  court  In  the  case  of  Chandler  v. 
State,  3  Okl.  Cr.  — ,  105  Pac.  875,  and  the 
holding  In  that  case  is  In  hamuHiy  with  onr 
views  here  expressed. 

The  Judgment  of  the  lower  oonrt  Is  af- 
firmed. 

FURUAK,  P.  J.,  and  DOYLE,  concur. 


IS  OU.  Cr.  269)  ' 

EEA  V.  STATE. 
(CMmlnal  Court  of  Appeals  of  Oklahoma.  Dec. 

7,  1900.) 

1.  CBnciNAi.  Law  ({  1134*)— Rbtebsai.  on  Er- 
BOB  OF  Law— Revibw  or  Evidence, 

When  an  assignment  of  error  that  the  evi- 
dence does  not  support  the  verdict  is  overruled, 
and  the  cause  remanded  on  errors  of  law,  the 
court  will  not  discass  the  evidence. 

[Ed.  Note.— For  other  cases,  see  GrinilDal 
Zaw.  Cent  Dig.  |  2987;  Dec  Dig.  S  1134.*] 

z  indioncbnt  ako  irforuation  (s  16*)— 

Sdockbsive  Infobuationb. 

Section  5351,  Wilson's  Rev.  &  Ann.  St 
1803,  which  provides  that  when  a  charge  has 
been  submitted  to  a  grand  Jury,  and  no  bill 
has  been  returned,  it  cannot  be  again  submitted 
without  direction  from  the  court  has  no  applica- 
tion to  charges  presented  by  informatiOD. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  II  85.  SO;  Dec 
Dig.  S  10.*} 

8.  Cbiuinai.  Law  ({  369*)— EIviDEifOl  OF  0th- 

EB  PBOSBCUTIONS— AOMISSIBILITT. 

A  defendant  should  be  tried  on  the  facts 
of  the  particular  case  before  the  court  Evi- 
dence of  other  trials,  indictments,  or  convic- 
tions not  connected  with  the  matter  then  on 
trial  should  not  be  received. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  822;  Dec  Dig.  |  369.*] 


4.  Cbiuinai.  Law  (H  SOS,  827^— FxxsxncF- 
Tiofls  AND  Burden  ov  Pboof^Pbesumption 
OF  Innocence. 

(a)  The  burden  of  proof  is  on  the  proeecu- 
tion  to  establish  the  gatit  of  the  defendant  b/ 
legal  evidence  beyond  a  reesooable  doubt:  and, 
if  .  this  is  not  done,  he  Is  entitled  to  be  ac- 
quitted. 

(b)  The  defendant  is  presumed  to  be  Innocent 
until  his  guilt  is  established  bj  1ml  evidence 
beycmd  a  reasonable  doubt :  and,  unless  the  Jnry 
are  so  satisfied.  It  is  their  duty  to  acquit  the 

defendant. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  720,  781;  Dec  Dig.  || 
808,  827.*3 

5.  CBIKINAI,   Law    (f  757*)— iNSTBUOnONS— 

Invasion  or  Pbovinoe  or  Jubt. 

Section  5518,  Wilson's  Rev.  &  Ann.  St 
1003,  makes  the  Jnry  the  exclusive  Judges  of 
all  questions  of  feet  It  Is  therefore  error  for ' 
the  trial  conrt  to  Inatmct  tha  jury  that  they 
are  bound  to  accept  and  act  upon  the  testimony 
of  an  impeached  ^tnera  If  it  has  been  cor- 
roborated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1781;  Dec  Dig.  |  767.*] 

(Syllaboi  by  tha  Court) 

Appeal  from  P<Hitotoe  Odnnty  Conrt;  Jotf 
Terrell,  Judge. 

Will  Rea  was  convicted  of  unlawfully  Kll- 
Ing  Intoxicating  liquor,  and  he  appeals.  Re- 
versed and  remanded. 

On  the  14th  day  of  February.  1908,  Will 
Bea,  hereinafter  called  defendant,  was  con- 
victed on  a  charge  of  selling  Intoxicating  liq- 
uor, in  the  county  court  of  Pontotoc  county, 
Okl.,  on  Information,  and' his  punishment  was 
assessed  at  a  fine  of  $500  and  60  days  in 
Jail.  The  caae  Is  properly  before  thle  court 
on  appeaL 

Crawford  ft  Bolen,  B.  0.  King,  and  Oul- 
brattb  ft  HcKeown,  for  appellant 

FURMAN,  P.  J.  First  The  first  asBlgn- 
ment  of  error  la:  "The  court  erred  In  not 
granting  a  new  trial,  because  the  verdict  Is 
contrary  to  the  law  and  the  evidence."  We 
cannot  agree  with  this  contention;  but  as 
the  judgment  will  have  to  be  reversed  and  re- 
manded for  a  new  trial  on  account  of  errors 
of  law  committed  during  the  trial,  we  do  not 
deem  it  necessary  to  discuss  the  evidence." 

Second.  The  second  assignment  of  error  Is 
as  follows:  "The  court  erred  in  overruling 
the  motion  of  the  defendant  to  quash  the  In- 
formation, to  which  action  the  defendant  at 
the  time  excepted  and  still  excepts."  This 
motion  was  based  upon  an  affidavit  to  the  ef- 
fect that  this  Identical  offense  had  been  pre- 
viously Investigated  by  the  grand  Jury,  and 
that  tbey  refused  to  find  an  indictment 
against  the  defendant  thereon,  and  that  the 
offense  had  not  been  again  referred  to  the 
grand  Jury  by  the  court,  and  that  no  leave 
had  been  granted  by  the  court  to  file  the  in- 
formation herein.  Section  5351,  Wilson's 
Rev.  &  Ann.  St  1903,  Is  as  follows.  "The 
dismissal  of  the  charge  does  not  however. 
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prevent  Its  being  again  submitted  to  a  grand 
jury  as  often  as  the  court  may  direct.  But 
without  such  direction  it  cannot  be  again 
submitted."  This  statute  has  no  application 
to  offenses  prosecuted  by  Information,  and 
the  court  did  not  err  in  overruling  the  motion 
to  quash  the  information  upon  this  ground. 

Third.  The  court  erred  In  tordng  the  de- 
fendant to  testify  as  to  previous  prosecutions 
against  him,  and  as  to  any  promises  which 
ke  may  have  made  to  the  people  of  BofT 
growing  out  of  such  prosecutions.  The  de- 
fendant should  have  been  tried  on  the  facts 
of  the  particular  case  then  before  the  court. 
The  Question  submitted  to  the  jury  ^as  as  to 
the  guilt  of  the  defendant  on  the  charge  then 
'  upon  trial,  and  any  reference  to  any  former 
trial,  Indictments,  or  convictions  was  Improp- 
er. Slater  t.  State,  1  GkL  Cr.  275,  98  Fac. 
110. 

Fourth.  The  defendant  complains  of  the 
action  of  the  trial  court  In  giving  the  follow- 
ing Instructions:  "(7)  The  defendant,  ae  a 
defense,  claims  tijat  he  did  not  sell  said  In- 
toxicating liquor  at  the  time  and  the  place 
as  charged  In  said  information ;  and.  If  you 
are  satisfied  from  the  evidence  that  the  state- 
ments are  true,  your  verdict  should  be  a  ver- 
dict of  not  guilty,  because  the  defendant  can- 
not be  convicted  In  this  case  unless  you  are 
satisfied  from  the  evidence  beyond  a  reason- 
ble  donbt  that  the  defendant  is  guilty  of  un- 
lawfully dlspo^ng  of  intoxicating  liquor. 
(8)  As  regards  the  question  ae  to  the  guilt  or 
Innocence  of  the  defendant,  the  Jury  are  in- 
structed, that  the  defradant  is  not  required  to 
prove  his  Innocence  beyond  a  reasonable 
doubt  to  entitle  him  to  an  acquittal,  but  It  Is 
sufficient  If  the  evidence  upon  that  point 
raises  a  reasonable  doubt  as  to  his  guilt"  In 
the  seventh  Instruction  the  Jury  are  informed 
that,  if  they  are  satisfied  from  the  evidence 
that  the  defendant  did  not  sell  Intoxicating 
liquor  at  the  time  and  place  charged  in  the 
Information,  their  verdict  should  be  not 
guilty.  This  Instruction  squarely  placed  the 
burden  of  proof  on  the  defendant,  and  is  the 
exact  reverse  of  the  law.  Under  our  system 
the  burden  of  proof  Is  on  the  state.  The  de- 
fendant is  presumed  to  be  innocent  until  his 
guilt  is  established  by  the  state,  by  legal  evi- 
dence beyond  a  reasonable  doubt ;  and,  If  the 
state  falls  to  do  this,  the  defendant  should  be 
acquitted,  whether  the  Jury  believe  him  In- 
nocent or  not  The  Instruction  complained 
of  states  under  what  conditions  the  defend- 
ant could  be  acquitted,  viz.,  that  the  jury 
must  be  satisfied  from  the  evidence  that  the 
defendant  did  not  sell  the  intoxicating  liquor 
as  charged  In  the  Information.  It  then  goes 
further,  and  Informs  the  Jury  that  they  can* 
not  convict  the  defendant  unless  they  are  sat- 
isfied from  the  evidence  beyond  a  reasonable 
doubt  that  he  Is  guilty,  but  the  instruction 
does  not  Inform  the  jury  what  their  action 
will  be  If  they  fail  to  reach  either  of  these 
conclusions.  The  eighth  Instruction  Informs 
the  Jury  that  the  defendant  is  not  required  to 


prove  bis  Innocence  beyond  a  reasonable  dotibt 
to  entitle  him  to  an  acquittal,  but  Is  sufflclenr 
if  the  evidence  upon  that  point  raises  a 
reasonable  doubt  as  to  bis  guilt.  The  first  er- 
ror In  this  Instruction  Is  that  it  suggests  the 
Idea  that  the  burden  Is  on  the  defendant  to 
prove  his  Innocence,  and  then  It  proceeds: 
"It  la  sufficient  If  the  evidence  upon  ttiat 
point  raises  a  reasonable  doubt  as  to  bis 
guilt"  We  must  confess  that  we  are  unable 
to  understand  just  what  the  learned  Judge 
means  by  this  codicil  to  the  Instruction  giv- 
en. When  he  says  "if  the  evidence  upon  that 
point  raises  a  reasonable  doubt  of  his  guilt," 
to  what  iwlnt  does  he  refer? 

An  Instruction  similar  to  the  one  now  un- 
der consideration  was  condemned  In  Weber 
V.  State,  lot  Pac.  355,  In  an  opinion  of  this 
court  by  Doyla   He  said:   "It  Is  not 

essential  to  an  acquittal  that  the  jury  should 
believe  that  the  defendant  did  not  deliver 
said  whisky,  or  that  defendant  did  not  receive 
any  money  for  said  whisky,  or  that  the  de- 
fendant was  not  guilty.  The  law  presumes 
that  he  did  not  deliver  said  whisky,  and  that 
he  did  not  receive  money  for  said  whisky, 
and  the  law  presumes  that  he  Is  not  guilty 
as  charged  until  his  guilt  has  been  established 
by  competent  evidence  beyond  all  reasonable 
doubt  In  Johnson  v.  State,  29  Tex.  App. 
151,  16  S.  W.  647,  supra,  the  Instruction  was: 
'If  you  believe  from  the  evidence  that  the 
defendant  acting  either  alone  or  In  concert 
with  Jeff  Wood,  did  not  poison  Elizabeth 
Rucker  as  explained  In  paragraph  3,  or  If 
you  believe  that  the  deceased  was  poisoned 
by  accident  or  by  her  own  voluntary  act  or 
If  you  believe  that  the  deceased  died  from 
natural  causes,  or  if  you  believe  that  the  de- 
ceased was  poisoned  by  some  other  person 
than  the  d^^<iant,  acting  alone  or  in  con- 
nection with  Jeff  Wood,  then  yon  will  find 
the  defendant  not  guilty.'  Wilson,  Judge, 
speaking  for  the  court  says:  *We  think  the 
paragraph  is  subject  to  the  exception  that  it 
requires  the  Jury  to  believe  from  the  evi- 
dence the  existence  of  the  conditions  which 
entitled  him  to  acquittal.  It  virtually  re- 
quires the  jury  to  believe  from  the  evidence 
that  he  Is  innocent  before  finding  him  not 
guilty,  whereas  the  correct  rule  Is  that  the 
Jury  must  presume  his  innocence  until  hla 
guilt  has  been  established  by  the  evidence  be- 
yond a  reasonable  doubt  If  the  Jury  enter- 
tained a  reasonable  donbt  upon  the  whole 
evidence  of  the  defendant's  guilt  It  was  their 
duty  to  acquit  him,  although  they  might  not 
t>elieve  from  the  evidence  the  existence  of 
the  facta  and  conditions,  or  any  of  them, 
mentioned  in  said  paragraph.  It  is  true  that 
In  concluding  hla  charge  the  learned  Judge 
gave  the  usual  Instruction  as  to  the  presump> 
tion  of  innocence  and  as  to  reasonable  doubt, 
and  ordinarily  such  Instruction  Is  sufllcient 
but  we  do  not  think  It  was  sufficient  to  cor^ 
rect  and  counteract  the  mor  In  paragraph 
6.  The  vice  of  the  paragraph  la  In  requiring 
the  Jury  to  believe  from  the  evidence  Chat 
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•DIM  one  of  uld  condlUoiui  existed.  In  order 
to  warrant  a  ¥erdlct  of  acqolttal  because 
thereof  It  la  apparent  that  within  Itself 
this  butmctlon  la  Inconalatent  and  contra- 
dictory. This  conrt  baa  hdd  that,  where  the 
InBtroctlcma  on  a  material  point  ia  a  criminal 
cttM  are  inconBlstent*  aoaxe  correct,  and  othera 
tnoorrect  to  the  extent  that  they  ma^  be  mla- 
leadiuff  to  a  Jury,  a  oonTictlim  'wiU.  be 
lereraed.  In  the  case  oi  Price  t.  State,  1 
OU.  Gr.  868,  98  Pae.  447,  Fnrman^  presiding 
Judges  expreaslng  flie  (q;>inton  of  the  court,  in 
part  Baya:  'We  concede  the  contention  of  the 
state  that  instmctlons  an  to  be  construed  as 
a  whole,  end  tt,  when  so  construed,  they 
dearly  and  crarrectly  state  the  law,  then  the 
batmctiona  are  snffidoit  But  this  does  not 
mean  that  an  oroneous  Instmctlon  upon  a 
material  Issne  can  be  cured  by  giving  a  cor- 
rect Instruction  upon  the  seme  qneatton  In 
anotiier  portion  of  the  inatmctltnis.  Oan  in- 
■tmctUms  which  are  self -contradictory  be 
harmonlona  and  suffldent?  Who  can  teil 
whldi  Instruction  was  followed  by  the  JfuryT 
If  the  court  did  not  harmonize  the  Instruc- 
tion given,  how  can  it  be  expected  that  the 
Jury  could  or  would  do  so?  If  Juries  are 
to  pass  upon  the  auffidency  of  InstructlonB, 
fiMtt  are  they  not  the  Judges  of  the  law  as 
well  at  the  facta?  inatractionB  should  be 
dear,  explicit,  and  free  from  ambigultieB  and 
eontiradictlona;  otherwise  tbsj  may  confuse 
and  mislead  the  jury,*  For  these  reasons 
Instmctlons  7  and  8  are  not  fibie  law,  and 
should  not  have  been  glren  to  tbe  Jury. 

Fifth,  ^nie  court  gave  the  Jury  the  fol- 
lowing lnstructi<m :  *^e  Jury  are  instruct* 
ed  that  if  they  believe  ^m  the  evidence 
that  any  witness  has  been  successfully  im- 
peached by  reasons  of  statements  made  out 
of  court  conflicting  with  statemmts  made 
in  court,  or  in  the  witness  stand,  or  if 
they  find  that  ai^  witness  willfully  swore 
falsely  in  regard  to  any  matter  or  thing 
material  to  the  issne  In  this  case,  th^  will 
be  Justified  In  dlsr^rdlng  the  whole  on 
any  part  of  the  testimony  of  such  wlt- 
nes8«  except  in  so  far  as  th^  may  find  It 
corroborated  by  other  credible  evidence  in 
the  case,  or  by  facts  and  circumstances  prov- 
ed on  the  trial.**  An  instruction  similar  to 
this  one  was  consldend  in  Shellabarger  t. 
Nafos,  15  Kan.  65^  and  the  Supreme  Court 
there  said:  "WbeUier  the  Jury  should  dis- 
regard the  whole  of  the  testimony  of  a  wit- 
ness in  swdi  a  case  is  a  matter  resting 
entirdy  with  thou.  Tbey  are  the  exclusive 
Judges  of  tbe  credibility  of  the  witnesses 
and  the  weight  of  tlielr  testimony.  They 
may  wholly  disregard  tbe  teitimony  of  any 
wttness,  if  from  the  evidence  before  than 
tbxj  consider  such  witness  as  wholly  un- 
worthy .of  tfredit;  Or  they  may  disregard 
a  portion  of  tlie  tesUinony  of  any  witness, 
and  give  to  evary  other  portion  full  faith, 
credit,  and  conalderatioau    Or  they  may 


give  to  one  portion  of  the  testimony  of  any 
witoess  greater  weight  and  credit  than  they 
may  to  some  other  poMon  of  such  testi- 
mony. The  Jury  ought  to  be  allowed  to 
weigh  every  portion  of  the  testimony  of 
every  witness,  and  to  give  to  each  portion 
of  tbe  testimony  Just  such  consideration  as 
it  Is  entitled  to,  consldeiing  all  the  facte  and 
clrcumstences  of  the  case.  It  Is  within  the 
common  experience  of  all  men  that  the  dlf- 
erent  portlmis  of  the  testimony  of  the  same 
witness  may  dUFw  vastly  in  value.  A  wit- 
ness may,  under  great  temptetlons,  and  In 
some  isohited  case,  swear  fals^,  and  yet 
where  the  temptetion  is  removed,  where 
th^  is  nothing  to  operate  on  his  hopes  and 
fears,  his  passions  and  prejudices,  where  he 
has  no  interest  in  the  matter  exc^t  to  tell 
the  truth,  his  testimony  may  be  of  great 
valne.  And  this  beling  so,  no  infletible  rule 
of  law  should  be  Interposed  between  the  wit- 
ness and  the  Jory,  commanding  the  Jury  to 
take  all,  or  to  exclude  all,  of  his  testimony." 
The  same  question  came  up  In  State  v.  lN>t- 
ter,  16  Kan.  99,  uid  the  Supreme  Comt  there 
said;  'The  defendant  also  claims  that  the 
court  erred  In  Instructing  the  Jury-  that: 
*If  any  witness  has  -willfully  testifled  false- 
ly as  to  any  material  fact  in  the  case,  then 
the  Jury  should  disregard  all  the  testimony 
of  snch  witness.*  nus  instrueUcHi  was  er- 
roneous.  Shellabarger  v.  Nafns,  IS  Kan. 
547.  Even  where  a  witness  has  testifled  wUl- 
foUy,  cormptly,  and  falsely  to  a  material 
fact  in  a  case,  still  the  qnesttcm  as  to  whetii-. 
er  the  Jury  should  disregard  the  whole  of 
his  testimony  should  be  left  entirely  with 
the  Jnry  fhanselves.** 

Section  6518,  Wilson's  Bev.  ft  Ann.  St 
1903,  says  that  the  conrt  must  Instmct  the 
Jury  that  they  are  the  exclusive  Judges  of 
all  questions  of  fact  The  latter  -part  of 
the  Instruction  given  fiatiy  contradlcta  this 
stetnte,  by  directing  tbe  Jury  in  mandatory 
terms  to  accept  and  be  bound  by  certain  evi- 
dence, hnder  the  contingency  therein  stated. 
The  court  had  no  rl^t  to  Ingraft  this  excep- 
tion upon  the  law.  The  doctrine  expressed 
by  the  Supreme  Court  of  Kansas  Is  In  har- 
mony with  om^  statute.  It  matters  not  bow 
anxious  this  court  may  be  to  enforce  the  law, 
we  cannot  allow  a  conviction  to  stand  which 
Is  based  upon  a  violation  of  plain  and  man- 
datory statntes  which  go  to  the  fbundatkoi 
of  the  case,  and  which  action  deprlTOd  the 
defendant  ot  substantial  rights  upon  the  trl- 
aL  The  law  Is  idain  and  simple,  and  must 
be  followed  in  all  mattes  Involving  the  sub- 
stantial idghta  of  a  defendant 

For  the  errors  above  pointed  out  the  Judg- 
ment of  the  lower  court  Is  reversed  and  re- 
manded for  a  new  trial  In  oonformlty  with 
the  prlnc^les  stated  In  this  opinion. 

Beyers  ed  and  remanded. 

DOYLD  and  OWBN,  J  J.,  ooncur. 
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(a  Oki.  cr.  ra) 

RBA  T.  STATa 
(Criminal  Gonrt  of  Appeals  of  Oklahoma.  Dec. 
7,  1909.) 

1.  Judges  (|  51*)— Mxmoir  tob  CHA,noB— 
Time  fob. 

Under  BOction  6647,  Snyder's  Comp.  Laws 
1909,  and  section  15,  Bunn^s  Const.,  a  motion 
for  a  change  o(  Judge  on  account  of  the  bias  or 
PTQjudice  m  a  eonuty  Jndge  to  la  time  if  pxo' 
lentad  before  the  tnal  begins* 

[Ed.  Note.— For  other  cases,  we  Judge*,  Cent 
Dig.  S  226:  Dec.  Dig.  |  61.*] 

2.  CoNSTi-njTioNix  liAW  (i  821*)— Rtoht  to 
Justice— Bias  aitd  Pbbjudiob  or  Jnoot^ 
Right  to  Change. 

Section  IS,  Buun's  Const.,  provides  that 
right  and  justice  shall  be  administered  with- 
out prejudice.  Under  this  provision,  when  a 
motion,  properly  verified,  is  made  before  the 
trial  begins  for  a  ctutnge  of  ^udge  upon  the 
ground  of  the  bias  or  prejudice  of  the  trial 
judge.  It  Is  the  constitutional  right  of  the  party 
making  it  that  It  shall  be  granted. 

[Ed.  Note.— For  other  cases,  gee  Oonstltntiau- 
al  Law.  Dee.  Dig.  |  S21.*J 

(Syllabus  by  the  Court.) 

Appeal  from  Pontotoc  Connty  Court;  Joel 
Terrell,  Judge. 

Will  Bea  was  convicted  of  unlawfully  sell- 
ing Intoxleatliig  liquor,  and  be  appeals.  Re- 
versed and  remanded. 

On  the  letb  dar  of  Uarch,  1009.  Win  Rea. 
hereinafter  called  defendant,  was  courlcted 
in  the  connty  court  of  Pontotoc  connty  of 
the  oftense  of  selling  intoxicating  liqiwr,  and 
sentenced  to  60  days  in  JaU  and  fine  of  $250. 
The  case  is  properly  .before  tbls  court  <m  ap- 
peal 

Crawford  ft  Bolen,  B.  C.  King,  and  Oal- 
braith  &  McKeown,  for  appellant. 

FURMAN,  P.  J.  First.  On  the  2l8t  day 
of  February.  1908,  the  defmdanC  filed  the 
following  motion  In  the  connty  court  of  Pon- 
totoc comity: 

"TheStateof  Oklahoma  T.  Will  Rea,  Comes 
now  the  defendant  Will  Rea,  In  the  abore 
entitled  cause,  and  states  upon  his  oath  that 
by  reason  of  the  bias  and  prejudice  of  the 
presiding  Judge,  Joel  Terrell,  he  cannot  ob- 
tain a  fair  and  Impartial  trial,  and  rei^ect- 
fully  asks  for  a  change  of  Judge  in  this  cause. 
W.  C.  Rea. 

"Subscribed  and  sworn  to  before  me  this 
21st  day  of  February,  1908.  W.  H.  Braley, 
Notary  Public" 

This  motion  was  overruled  by  the  court, 
to  which  ruling  an  exception  was  reserved. 
Section  6047,  Snyder's  Compiled  Laws  of  Ok- 
lahoma of  1909,  Is  as  follows:  "If  the  de- 
fendant shall,  before  witnesses  are  subpoe- 
naed, make  affidavit  that  he  cannot  have  a 
fair  and  impartial  trial  before  the  county 
Judge  by  reason  of  the  bias  or  prejudice  of 
the  Judge  or  that  the  Judge  is  a  material 
witness  in  the  cause,  or  Is  related  to  the 
party  In  interest,  such  county  Judge  shall 
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thereby  be  disqualified  to  try  aucb  canse,  and 
when  the  county  Judge  Is  disqualified  to  try 
nny  criminal  cause  pending  in  the  connty 
court,  the  county  attorney  and  defendant  may 
agree  on  a  special  Judge  to  preside  In  his 
stead;  but  if  they  fall  so  to  do,  the  disqual- 
ified Judge  shall  proceed  to  select  a  special 
Judge  as  follows:  He  shall  nominate  an  odd 
number  of  persons  not  less  than  three,  hav- 
ing the  qualifications  of  a  county  Judge,  if 
there  be  so  many  qualified  to  hold  such  of- 
fice residing  in  the  county,  or  In  attoidance 
upon  the  court,  and  the  parties  may  alter- 
nately challenge  such  nominees  until  they 
are  reduced  to  one,  who  shall  be  the  special 
Ju^^,  and  shall  preside  In  the  cause  or  oth- 
er matter  with  authority  to  do  any  act  that 
the  regular  Judge,  if  not  disqualified,  might 
have  done  la  such  case ;  but  If  there  be  not 
so  many  as  three  qualified  persons  residing 
in  the  connty  or  In  attendance  upon  the  court 
who  may  -be  nominated  by  the  disqualified 
Judge,  he  shall  appoint  a  qualified  person  to 
act  in  his  stead,  and  such  person  shall  have 
full  power  to  perform  the  dntiea  of  county 
Judge  In  such  cause,** 

The  record  Is  silent  as  to  the  ground  npon 
whicb  the  motion  for  a  change  of  judge  was 
overruled,  but  we  presume  that  It  was  be- 
cause the  motion  was  filed  after  the  witness- 
es in  the  case  had  been  summoned.  This  re- 
quires a  consideration  of  section  15  of  Bunn's 
Constitution  of  Oklahoma,  which  Is  as  fol- 
lows: "The  courts  of  Justice  of  the  state 
shall  be  open  to  every  person,  and  speedj 
and  certain  remedy  affwded  for  every  wrong 
and  for  every  Injury  to  person,  property,  or 
reputation;  and  right  and  Justice  shall  be 
administered  without  sale,  denial,  delay,  or 
prejudice."  Substantially  the  same  clause  Is 
contained  in  the  Constitution  of  Idaho.  This 
provision  came  before  the  Supreme  Court  of 
that  state  for  consideration  In  the  case  of 
Day  V.  Day,  12  Idaho,  550,  86  Pac.  531,  and 
the  court  said:  "It  Is  contended  by  coonsel 
for  appellant  that  under  the  provisions  of 
section  18,  art  1,  of  the  ConstltutlOT  of  Ida- 
ho, 'the  people  have  prohibited  a  court  from 
trying  a  case  In  which  he  Is  prejudiced  by  or 
for  either  party.*  Said  section  Is  as  follows: 
'Courts  of  justice  shall  be  open  to  every  per- 
son, and  a  speedy  remedy  afforded  for  every 
injury  of  person,  property  or  character,  and 
right  and  Justice  shall  be  administered  with- 
out sale,  denial,  delay  or  prejudice.'  They 
also  cite  paragraph  40  of  the  Magna  Charts, 
which  reads:  "To  none  will  we  sell;  to  none 
will  we  deny  or  delay  right  or  Justice.'  Tbej 
contend  through  that  constitutional  provision 
that  the  people  have  declared  that  Justice 
shall  be  administered,  not  only  without  sale, 
without  denial,  and  without  delay,  but  also 
without  prejudice,  and  contend 'that  the  leg^ 
lalatlve  power  to  pass  laws  regulating  the 
change  of  venue  Is  limited  by  constitutional 
provisions  respecting  the  subject    4  Bncy. 
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Fl.  &  Pt.  p.  3T7.  It  iB  contended  that  said 
section  of  the  Oonstltntlon  la  self-actlns,  eelf- 
execvting,  and  reqoires  no  leglslatlre  prorl- 
rion  for  Its  enforcement,  and  cannot  be 
abridged  or  modified  by  any  legislative  or 
Judicial  act  There  Is  no  question  bnt  what 
aald  proTlBlon  la  self-«peratlng.  and  it  Is  re- 
garded aa  settled  In  this  country  that  all 
negative  or  prohiblUre  clauses  In  a  Oonstltn- 
tlon are  self^ezecnttaig.  The  Law  r.  People, 
87  m.  885;  Davis  v.  Burke,  m  U.  S.  899,  21 
Bup.  Ot  210,  45  L.  Bd.  249;  Cooley,  Const. 
Law.  p.  98;  WUUb  v.  Uabon,  48  Minn.  140, 
00  N.  W.  1110,  16  U-  B.  A.  281,  31  Am.  St 
Sep.  626;  State  v.  Kyle,  168  Mo.  287,  65  S. 
W<  767,  56  L.  R.  A.  115.  The  Legislature  nel- 
tier  by  neglect  to  act  nor  by  legislation  can 
nuUlfy  a  mandatory  provision  of  the  Oonstl- 
tntlon. •  *  •  Can  it  be  contended,  in  the 
fiice  of  the  command  of  aald  provision  of 
onr  Constitution,  that  the  Leglslatnre  could 
legally  declare  that  the  bias  and  prejudice  of 
a  Judge  Aoold  be  no  cause  for  a  change  of 
venoe?  I  think  not.  And  if,  In  the  face  of 
that  provision,  the  L^slatnre  neglects  to 
specify  in  a  statute  that  the  prejudice  of  the 
Judge  is  a  ground  for  a  change  of  the  place 
of  trial,  then  the  very  object  and  purpose  of 
that  provision  of  the  Constitution  nkay  be 
nuUifled  and  set  at  naught  Begardless  of 
the  statutory  provision,  where  anch  a  state 
of  facts  appear  as  In  the  case  at  bar.  and  a 
change  of  place  of  trial  is  demanded  because 
of  the  prejudice  of  a  Judge,  a  change  of  ven- 
ue, or  at  least  of  Judges,  should  be  granted 
to  presove  from  discredit  the  Judiciary  of 
the  state." 

The  action  of  the  lower  court  was  revers- 
ed, and  the  cause  was  rrananded.  We  re- 
gard the  views  expressed  by  the  Supreme 
Court  of  Idaho  as  sound,  and  ve.  therefore, 
bold  that  under  this  statate.  If  a  motion  for 
a  change  of  Judge,  supported  by  affidavit 
npon  the  ground  that  the  defendant  cannot 
have  a  fair  and  Impartial  trial  before  the 
county  Judge  by  reason  of  the  bias  and  prej- 
udice of  the  Judge,  la  made  at  any  time  be- 
fore the  trial  begins.  It  comes  In  time,  and 
Bfaould  be  granted.  Tbe  limitation  contained 
in  the  statute  that  tne  motion  for  a  change 
of  Judge,  on  the  ground  of  the  bias  or  preju- 
dice or  relationship  of  the  Judge  to  a  party 
in  Interest  most  be  made  before  the  wit- 
nesses are  snmmoned  Is,  by  Itself,  of  doubt- 
ful validly.  Would  a  Judge  who  was  per- 
sonally interested  tn  the  result  of  a  cause,  or 
who  was  related  to  one  of  the  parties  to  the 
cause,  become  qualified  to  try  the  cause 
merely  because  an  objection  to  his  doing  so 
was  not  made  before  witnesses  were  sum- 
moned? If  so,  then  subpcenas  for  tbe  wit- 
nesses might  be  Issued  and  served  before  the 
defendant  had  opportunity  to  make  the  ob- 
jection, and  thus  defeat  the  mandate  of  the 
law.  But  be  this  as  It  may,  under  section  15, 
Bunn'B  Const.  Okl.,  provldlDg  that  Justice 
■ball  be  administered  without  prejudice,  a 
105  P.— 25 


motion  for  a  change  of  Judge  upon  this  ground 
is  In  time  if  made  before  the  trial  begins, 
and  the  limitation  requiring  the  motion  to 
be  made  before  the  witnesses  are  summoned 
Is  in  conflict  with  this  provision  of  our  Con- 
stitution, and  therefore  void. 

In  an  able  and  exhaustive  opinion  by  Judge 
Irwin,  In  the  case  of  Lincoln  v.  Territory,  8 
Okl.  546,  58  Pae.  730,  the  Supreme  Court  of 
Oklahoma  Territory  said:  "So  It  seems  to 
us  that  the  course  of  procedure  established 
by  the  Judicial  system  of  the  states  and  the 
federal  government  Is  the  law  of  the  land 
for  Oklahoma,  and,  thus  tested,  the  plaintiff 
In  error  was  denied  a  fair  and  impartial 
trial.  And  by  an  almost  unbroken  line  of 
Judicial  decisions  It  Is  held  that  when  one 
accused  of  crime  compiles  with  tbe  provi- 
sions of  the  statute  mandatory  In  Its  terms, 
as  In  the  statute  In  question  In  the  case  at 
bar,  tbe  Judge  is  devested  of  all  discretion, 
and  loses  all  Jurisdiction,  except  to  make  tbe 
order  granting  the  change,  and  all  his  subse- 
qnent  actions  are  absolutely  void.  It  fol- 
lows, then,  as  a  matter  of  course  that  the 
Judge  who  would  proceed  with  the  trial  aft- 
er the  making  and  filing  of  such  an  affidavit 
would  do  so  without  power  or  authority,  and 
tbe  trial  would  be  a  nullity.  Therefore  we 
think  that  not  only  measured  by  tbe  weight 
of  reliable  authority,  but  by  the  principles  of 
equity.  Justice,  and  BOimd  law — measured  by 
the  rule  of  reason — ^the  refusal  of  a  change  of 
Judge  In  this  case  by  the  trial  court  was  er- 
ror which  substantially  affected  the  rights 
of  tbe  defendant  and  deprived  blm  of  the 
protection  which  the  law  throws  around 
every  defendant  and  took  from  him  certain 
constitutional  rights."  In  tbe  case  of  Bu- 
chanan V.  State,  101  Fac.  296,  this  court  In 
an  opinion  by  Judge  Baker,  said:  "Upon  the 
filing  by  the  accused  of  an  affidavit  in  prc^ 
er  time,  stating  positively  that  he  cannot 
have  a  fair  and  impartial  trial  on  account  of 
the  bias  and  prejudice  of  the  presiding  Judge 
of  the  court  where  the  Indictment  or  Infor- 
mation Is  pending,  such  Judge  cannot  there- 
after perform  any  official  act  In  such  case 
binding  upon  the  accused,  except  the  allow- 
ance of  such  change  of  judge."  We  are 
therefore  of  the  opinion  that  the  trial  Judge 
erred  In  refusing  to  sustain  the  motion  for 
a  change  of  Judge. 

There  are  a  number  of  other  questions 
presented  In  the  record;  but  as  they  were 
all,  so  far  as  deemed  material,  passed  upon 
in  another  case  against  the  defendant  ^o. 
A— 95)  105  Pac.  381,  th^  will  not  be  discuss- 
ed here. 

For  the  error  of  the  trial  court  in  not 
granting  a  change  of  Judge,  as  well  aa  for 
tbe  other  errors  which  are  pointed  out  In 
said  cause  No.  A — 95,  the  Judgment  against 
the  defendant  Is  reversed  and  remanded. 

DOYLE  and  OW£lN,  JJ.,  concur. 
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BBA.  r.  STATB. 
(Oriminal  Onrt  of  .^ppeali  of  Oklftboma.  Deo. 
7,  1909.) 

L  GsmnrAi.  I<aw  (|S  804^  066*}— Btjbdbit  of 
Proof— Bab  or  IfiuiTATionfr-^uoiauL  No- 

TICB— NOMEXIflTSNCB  OF  OOUNTT. 

(a)  The  statute  of  limitations  does  not  ne^a- 
tire  a  single  element  of  tbe  crime  with  which 
a  defendant  may  be  charged.  It  does  not  pat 
in  issue  the  guilt  of  tbe  defendant.  -  It  there- 
fore is  not  necessary  for  the  prosecution  to 
prove  beyond  a  reasonable  doubt  that  the  of- 
fense committed  la  not  barred  by  tbe  statute  of 
limitations. 

(b>  A  trial  court  and  jury  can  take  Judicial 
notice  of  the  fact  that  statehood  for  Oklahoma 
began  on  the  16th  day  of  November,  1907,  and 
that  prior  to  that  date  there  was  no  such  coun- 
ty as  Pontotoc  county  in  Oklahoma,  and  that  an 
offense  committed  in  said  county  was  com; 
mitted  after  the  incoming  of  statenood. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  704 ;  Dec.  Dig.  H  804,  56tK*] 

2.  Cbimikai  Law  (»  804,  1038,  10G4.  1129, 
1144*>— Pbesentation  awd  Rbbbbvation  of 
Obocnds  of  Bkvuew— Nbcbbsitt  or  TmxLT 
OBjEonon— Motion  fob  New  Tbiaz^— Ne- 

CESSITT  —  "FOMDAMENTAL  EBBOBS"— WBIT- 
IHN  Ilf  BTBTTCnOITB. 

(a)  When  a  defendant  in  a  misdemeanor 
ease  is  present  In  court,  and  is  represented  by 
coaosei,  who  are  also  present,  and  tbe  jury  are 
orally  instmcted,  and  no  objection  is  made  or 
nceptlons  are  reserred,  at  the  time,  to  such 
instmctiotts,  and  tbe  matter  Is  not  bronght 
to  the  attention  of  the  trial  court  in  the  mo- 
tion for  a  new  trial,  it  Is  too  late  to  raise  this 
question  for  the  fint  time  in  the  appellate 
court. 

(b)  Only  thoM  qnestions  raised  and  preserved 
in  the  motion  for  a  new  trial  wUI  be  consid- 
ered on  appeal,  unless  they  are  of  a  fanda- 
mental  character.  When  the  justice  of  the 
case  leqalrea  it,  ftmdamental  errors  will  be  con- 
sidered, whether  assigned  as  errors  or  not. 

(c)  "Fnndamental  errors"  are  those  which  go 
to  the  foundation  of  the  case,  or  which  take 
from  tbe  defendant  a  right  which  was  essential 
to  his  defense. 

(Si  It  is  best  in  all  cases  for  the  court  to 
give  written  instructions  to  the  Jary,  and  when 
they  are  waived  it  is  beat  that  this  &ct  should 
appear  In  the  record. 

[Bd.  Note— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  if  194a  2646,  2673,  ^6-2684, 
2954,  3032;  Dec  Dig.  »  804,  1038,  mi,  1129. 
1144,*] 

8.  CBiinnAL  Law  (8  IISB*)— Review— Ques- 
tions or  Fact. 

(a)  When  there  Is  any  evidence  In  the 
recoia  from  which  the  Jnry  conld  logically  draw 
tho  conclusion  of  the  defendant's  guilt,  and  the 
record  shows  that  the  defendant  has  been  prop- 
erly Indicted  and  fairly  tried,  this  court  will 
affirm  the  judgment  of  the  lower  court. 

[Bd.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3074-808B;  Dee.  Dig.  | 
11B9.*] 

(Syllabu  bj  the  Cbnrt) 

Appeal  from  Pontotoc  Coontr  Ooart;  Joel 
Terrell,  Judge. 

W.  C.  Rea  was  convicted  of  unlawfully 
selling  intoxicating  liquor,  and  be  appeals. 
Affirmed. 

Hie  xdalDtlff  In  error,  hereinafter  design 
nated  as  defendant,  was  convicted  In  Qie 
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cooui7  oonrt  of  Pontotoc  county,  <n  an  Infor* 
matlcm  diarglng  that,  In  Pcmtotoc  county, 
OkL,  on  July  16^  1908,  the  said  defaidant  did 
unlawfully  sell,  bartw,  glre  away,  and  fur- 
nish one  Wea  Hattox  Intoxicating  liquor,  to 
wit,  alcohol.  The  cause  came  on  for  trial  on 
the  4th  day  of  February,  1909,  which  re- 
sulted In  a  verdict  of  guilt?.  Motion  for  a 
new  trial  was  filed,  orerruled,  and  exception 
allowed,  whereupon  tbe  court  soitenoed  de- 
fendant to  be  Imprlmned  In  the  county  Jail 
for  a  period  of  80  di^s  and  that  he  pay  a 
fine  of  $50  and  costs.  From  this  judgment 
and  sentence  of  the  court,  tbe  defendant  ap- 
peals to  this  court 

Bullock  A  Ken  and  Galbraltb  &  UcKeown. 
for  appelant 

FURMAN,  P.  X  (after  stating  tbe  facta  aa 
above).  First  The  first  cont^tlon  of  coun- 
sel for  the  defendant  Is  as  follows:  "Be- 
cause the  state  did  not  prove  tbe  allied  sale 
to  have  been  made  within  the  period  of  the 
statute  of  limitations."  nils  contention  pre- 
sents the  defense  of  the  statute  of  Umlte- 
tlons:  This  question  has  been  passed  upon 
by  tbe  Supreme  Court  of  Oklahoma  Territory 
in  tbe  case  of  Ooleman  v.  Territory,  6  OkL 
201.  47  Pac.  1079.  After  a  lengthy  and  aUe 
opinion  by  Judge  Tarsn^,  in  vhidt  be  ates 
and  discusses  all  ot  the  leading  American 
cases  and  text-writers  on  this  subject,  he 
says:  defeuM  of  the  statute  of  limi- 
tations traverses  no  element  of  the  crime 
charged.  It  Is  essentially  an  extrinsic  de- 
fense. It  does  not  put  In  Issue  elttuat  of 
the  essential  elraients  constituting  his  guilt 
of  the  offense  charged.  He  simply  asserts 
that  by  virtue  ot  an  extrinsic  condition,  not 
relating  to  the  commisstoa  of  the  crffOise^ 
but  recognising  its  commission,  namelj',  a 
statute  of  r^xwe  or  limitatl<HD,  he  not  now 
subject  to  punishment  for  tbe  crlm^  wbldi 
he  admits  having  committed.  We  can  see  no 
reason  why  the  rule  relating  to  tiie  deftase 
of  licoise,  anthorlsBtlon  by  tbe  state,  autre* 
fols  acquit,  autrefois  convict  pardon,  provo- 
cation, or  compulsion  should  not  be  the  rule 
as  to  his  defense.  In  fact  we  think  the  rule 
applies  with  more  reason  and  Justice  to  this 
defense  than  to  the  others.  It  Is  not  Inequi- 
table, oppressive,  or  substantially  prejudicial 
to  the  ssfegusnta  which  should  surround  the 
defense  of  one  accused  of  crime,  that  it  hfs 
d^ense  does  not  deny  the  commisslcm  ot  the 
acts  charged,  or  traverse  any  of  the  material 
donents  of  tbe  offense,  but  Is  based  upon 
facts  wholly  extrlnsle  and  peculiarly  within 
bis  knowledge,  and  more  readily  snsceptllile 
of  proof  by  him  than  by  the  prosecution,  that 
he  should  be  held  to  establlA  bwA  defone 
to  tbe  reasonable  satisfaction  of  the  Jury." 

But,  even  If  tbe  burden  of  proof  was  on 
the  state  to  establlsb  tbe  commls^n  of  the 
offense  within  the  statate  of  limitations  be- 


•For  oUwr  easts  sss  same  topic  and  leetton  NUHBBB  In  Dee.  A  Am.  Die*.  U07  to  data,  A  Rsportw  IbSssss 

Digitized  by  Google 


OH) 


ATOHISON  T.  STATB. 


887 


yond  a  renonable  donbt,  we  tblsk  tbat  It 
was  done  In  this  case.  The  ovldenco  is  as 
A>UowB :  "Q.  Tonr  name  Is  Wes  Hattox?  A. 
Yes,  dr.  Q.  Where  do  you  live?  A.  At 
ntzhngb.  Q.  7on  know  Will  Rea?  A.  Yes, 
sir.  Q.  What  business  is  he  In?  A.  Drug 
business.  Q.  Where?  A.  Roff.  Q.  Were  yon 
in  his  drug  Btore  in  July?  A.  Yes,  sir.  Q. 
Did  yon  purchase  anything?  A.  Yes,  sir.  Q. 
What  was  it?  A.  Alcohol.  Q.  Is  alcohol  in- 
toxicating? A.  Yes,  sir;  I  suppose  it  is.  Q. 
That  was  In  Pontotoc  county,  Okl.?  A.  Yes, 
sir.**  From  tliis  it  is  proven  that  the  sale 
took  place  in  Pontotoc  county,  OkL  The 
court  takes  Judicial  notice  of  the  fact  that 
prior  to  the  Incoming  of  statehood,  on  No- 
T^ber  16,  1907,  such  county  as  Pontotoc 
county,  Okl.,  was  not  in  existence.  There- 
fore the  sale  was  proven  to  have  been  made 
subsequent  to  that  date.  Wlgmore  on  Evi- 
dence, vol.  4,  {  2675,  says:  "Domestic  Polit- 
ical Organization— Boundaries,  Capitals,  etc. 
— So  far  as  the  facts  of  political  organization 
and  operation  of  the  state  are  determined  in 
the  law,  they  are  Judicially  noticed  as  a  part 
of  the  law." 

Therefore  the  contention  of  the  defendant 
that  the  case  should  be  reversed,  because 
it  was  not  proven  that  the  sale  was  made 
vrlthln  the  period  of  the  statute  of  limita- 
tions, Is  not  supported  by  the  law  or  the  evi- 
dence. ■ 

Second.  The  second  contention  of  counsel 
for  the  defendant  is  that  the  trial  court 
erred  in  Instructing  the  jury  orally.  The  rec- 
ord does  discltwe  the  fact  that  the  Instruc- 
tions to  the  Jury  were  oral,  and  it  falls  to 
show  that  written  Instructions  were  waived 
by  the  defendant;  neither  does  it  contain 
any  exceptions  to  the  failure  of  the  court  to 
Instruct  the  Jury  in  writing.  The  motion  for 
a  new  trial  does  not  rely  upon  this  ground 
for  a  reversal,  and  nothing  Is  said  with  ref- 
erence to  this  matter  In  the  original  petition 
In  error  filed  with  the  appeal  In  this  case. 
This  point  was  first  presented  to  this  court 
on  November  23,  1909,  by  an  amended  peti- 
tion in  error.  The  latter  part  of  paragraph 
6,  9  5484,  Wilson's  Rev.  &  Ann.  St  1903,  is 
as  follows:  "All  Instructions  given  shall  be 
in  writing  unless  waived  by  both  parties, 
and  shall  be  filed  and  become  a  part  of  the 
record  In  the  case.**  From  this  it  appears 
that  It  Is  not  essential  and  necessary  In  all 
cases  that  the  Instructions  to  the  jury  be 
reduced  to  writing,  but  that  this  may  be 
waived  by  the  parties. 

In  Williams  v.  United  States,  17  Okl.  28, 
87  Pac  647,  oral  instructions  were  given  to 
the  Jury.  The  court  said :  "No  objection  was 
made  or  exception  taken  to  this  manner  of 
instructing  the  jury;  but  it  is  now  claimed 
that.  Inasmuch  as  the  statute  provides  that 
all  instructions  shall  be  in  writing,  this  meth- 
od of  giving  an  Instmctlon,  under  the  cir- 
cumstances, was  material  error.    Had  the 


defendant  at  flie  time  objected  to  the  instruc- 
tion being  glv^  in  this  manner,  we  have 
no  doubt  that  that  court  would  have  handed 
to  the  jury  the  Instruction  properly  prepar- 
ed and  written  out  It  would  seem,  from  an 
examination  of  the  entire  record,  that  the 
manner  in  which  this  Instruction  was  given 
to  the  Jury  was  perfectly  satisfactory  to  all 
parties  concerned,  and  the  error  was  not  pre- 
served nor  presented  to  the  trial  court  for 
review  by  the  motion  for  new  trial."  Reply- 
ing to  the  manner  In  which  the  objection  was 
presented,  the  court  further  said:  "It  has 
been  repeatedly  held  by  this  court  that  only 
those  Questions  raised  and  preserved  In  the 
motion  for  new  trial  will  be  considered  by 
this  court  on  review.  Therefore,  while  error 
«ista,  It  is  not  a  reversible  one,  nor  is  it 
one  which  we  thluk  afTects  the  substantial 
rights  of  the  defendant  This  question  has 
been  passed  upon  by  titiis  court  In  the  case 
of  Frank  Swaggart  v.  Territory,  6  Okl.  844, 
50  Pac  96,  in  which,  after  reviewing  the 
entire  subject,  the  court  declined  to  reverse 
the  Judgment,  holding  that,  although  error 
appeared,  the  question  not  having  been  pre- 
sented to  the  trial  court  in  the  motion  for 
new  trial,  and  it  not  being  one  which  affected 
the  substantial  rights  of  the  defendant,  the 
error  was  not  one  which  should  work  a  re- 
versal of  the  Judgment" 

This  court  has  time  and  again  declared 
that,  whenever  there  was  any  evidence  In 
the  record  from  which  the  Jury  could  ration- 
ally conclude  that  the  defendant  was  guilty, 
we  would  not  reverse  a  conviction  unless, 
from  the  record,  it  appeared  that  the  defend- 
ant had  been  deprived  of  some  substantial 
right  during  the  trial.  We  fall  to  find  any 
such  error  In  this  record.  We  are  therefore 
compelled  to  affirm  the  conviction. 

Affirmed. 

DOYLE  and  OWEN,  JX,  concur. 


(8  Okl.  Cr.  29S) 
ATCHISON  T.  BTATR 
(Criminal  Oonrt  of  Appeals  of  Oklahoma.  Dee. 
11,  190ej 

1.  Cbiuiital  Law  (|  824*)  —  IirsTBuonoNS  — 
Requests— DiFPEBENT  Deqbees. 

In  a  prosecution  for  murder,  the  court 
should  instruct  the  iuiy  on  the  law  of  each  de- 
gree of  homicide  wnioi  the  evidence  tends  to 
prove,  whether  it  be  requested  on  the  part  of 
tlie  defendant  or  not,  and  It  Is  the  duty  of  the 
court  to  decide,  as  a  matter  of  law,  whether 
there  Is  any  evidence  that  would  tend  to  re- 
duce the  degree  of  the  offense  to  manslaui^ter 
in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  |  824  ;*  Homicide,  Cent  Dig. 
U  615,  651.] 

2.  CaniiNAL  Law  d  825*)  —  iHsrauonoNs — 

Requests. 

An  obJectloD  that  the  Instructions  as  given 
by  the  court  do  not  go  far  enough  in  stating  the 
law  of  manslaaghter  In  the  first  degree,  held 
not  prejudicial  error,  where  the  defeudant  falls 
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to  present  to  the  court  a  more  complete  inrtruc- 
tion  with  the  request  that  it  be  given,  and  when 
the  iostnictiotiB  taken  aa  a  whole  fullj  and 
fairly  state  the  law  of  the  ease. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  f  2005;  DecTDig.  i  825.*] 

8.  HOUICIDB  (I  a07*>— iNBTBUCnOHS. 

In  a  prosecution  for  murder,  where  de- 
fendant admitted  killing  deceased,  and  where 
the  justiScation  is  that  the  homicide  was  com- 
ndtted  in  the  lawful  defense  of  his  wife,  upon 
reasonable  apprehension  of  a  design  on  the 
part  of  the  deceased  to  do  her  some  great  per- 
sonal tnjurr  and  Imminent  danger  of  such  de- 
sign being  accomplished,  it  is  proper  to  instruct 
in  the  language  of  the  statute  that:  "Homicide 
committed  with  a  design  to  effect  death  Is  not 
the  less  murder  because  the  perpetrator  was  in 
a  state  of  anger."  And  to  further  instruct 
that:  "The  jur;  are  instructed  that  no  provo- 
cation b7  words  onlj  addressed  to  the  person 
kilUug  or  to  another  in  his  presence,  however 
opprobrious  or  insulting,  will  mitigate  an  in- 
tentional killing,  BO  as  to  reduce  the  killing  to 
manslaughter,  and  although  the  jury  may  believe 
from  the  evidence  that  InaulttDg  epithets  were 
need  by  the  deceased  to  the  wife  of  the  defendant 
In  the  defendant's  presence,  yet  if  the  Jury  fur- 
ther believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  immediately 
thereafter  shot  and  killed  the  deceased,  then  the 
defendant  ia  guilty  of  murder,  unless  the  jury 
shall  further  believe  from  the  evidence  that  said 
killing  waa  reduced  to  manslaughter  or  was  jus- 
tifiable upon  other  gronnda,  or  by  other  causes 
than  the  use  by  deceased  of  such  opprobrious 
and  insulting  languaxe.  And  In  this  connection 
I  lostmct  you  that  If  you  believe  from  the  ev- 
idence in  this  case  that  the  defendant,  when  he 
fired  the  shot  which  caused  the  death  of  Ruel 
Anderson,  waa  in  a  heat  of  passion  produced  by 
opprobrious  and  insulting  words  directed  to- 
wanl  the  wife  of  the  de^ndant,  and  while  so 
in  tiie  heat  of  passion  slew  the  deceased,  then 
the  defendant  would  not  be  guilty  of  murder, 
but  of  manslaughter  in  the  first  deeree,  provid- 
ed that  you  find  further  that  the  killing  of  the 
deceased  was  without  design  on  the  part  of  the 
d^endant." 

[Ed.  Note.— For  other  caaet,  nt  Homicide, 
Cent.  Dig.  SS  638-641 ;  Dee.  Dig.  f  807.*] 

4.  Statdtes  (I  241*)— CoN8TB0crnoN— Pbnai, 
Statutes— EviDENCT— A  DMissiBiLiTT. 

Appellate  courts  should  carefully  consider 
and  guard  against  so  constnilng  the  taw  that  a 
proper  rule  of  evidence  would  be  perverted  into 
a  means  of  escape  from  the  merited  pnniahment 
of  an  offender. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  822,  323  ;  Dea  Dig.  i  241.*] 

5.  Cbihinal  Law  (S  1165*)  —  Habhless  Bb- 
BOB  —  E^BBOB  Not  ArFBcnno  Sdbstahtiai. 

BlOHTB. 

Section  6957.  Snyder's  Comp.  St.  1909, 
prescribes  that:  *^0n  an  appeal  the  court  must 
give  judgment  without  regard  to  technical  er- 
rors or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  riebts  of  the  parties." 
The  letter  and  spirit  of  the  law  is  that,  if  the 
defendant  has  had  a  fair  trial,  and  if  this  court 
is  satisfied  that  the  convtctton  la  sufficiently 
snpported  by  competent  evidence,  and  that  the 
verdict  against  the  defendant  was  not  readbed 
by  error  or  aa  the  result  of  passion  or  prejudice, 
tiie  conviction  should  t>e  affirmed. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3086;  Dec  Dig.  |  1165.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Canadian  Coun* 
ty ;  John  J.  Carney,  Jndga 

•For  othar 


REPORTER.  (OkL 

David  Atchison  was  conTicted  of  murder, 
and  he  appeals.  Affirmed. 

David  Atchison,  plaintllC  In  error  (herein- 
after designated  the  "defendant"),  was  In- 
dicted In  the  district  court  of  Canadian  coun- 
ty on  the  17th  day  of  December,  1908,  for  the 
murder  of  Ruel  Anderson.  Upon  arraign- 
ment a  plea  of  not  guilty  was  Interposed. 
Said  cause  came  on  for  trial  March  1,  1009. 
The  jury  returned  a  verdict  finding  the  de- 
fendant guilty  of  murder,  and  assessed  his 
punishment  at  Imprisonment  for  life  at  hard 
labor.  A  motion  for  new  trial  having  been 
filed  on  March  6,  1909,  it  was  by  the  court 
overruled  and  exception  allowed.  Whereup- 
on the  court  pronounced  Jut^ment  and  sen- 
tence In  accordance  with  said  verdict  The 
defendant  gave  notice  of  appeal,  and  on  Au- 
gust 0,  1909,  there  was  filed  In  this  court  his 
petition  in  error  with  case-made  attached; 
also,  a  stipulation  on  behalf  of  the  defendant 
and  the  state  requesting  that  the  cause  be 
advanced. 

The  facts  disclosed  by  the  testimony  for 
the  state  ar^  substantially,  as  follows:  The 
defendant,  a  man  about  46  years  of  age,  was 
living  at  the  time  of  the  tragedy  with  his 
wife  and  two  daughters  upon  a  farm  In  Mus- 
tang township,  Canadian  county,  owned  by 
Dr.  Earp.  He  was  farming  the  place  upon 
the  shares.  The  deceased,  Ruel  Anderson,  a 
youth  of  about  18  years,  the  eldest  son  of  a 
widowed  mother,  with  a  younger  brother, 
moved  about  six  weeks  before  the  tragedy  on 
an  adjoining  farm,  owned  by  Dr.  Eari).  The 
honses  on  the  tracts  were  about  300  or  400 
yards  apart  The  deceased  was  a  nephew 
of  Dr.  Earp,  and  was  his  representative  In 
looking  after  the  work  stock,  and  to  see  that 
Dr.  Earp  received  his  share  of  the  crops. 
Another  house  on  the  farm  was  occupied  by 
Wesley  Bejaclt,  another  tenant  There  was 
some  discord  between  the  defendant  and  the 
deceased  over  the  crops,  and  111  feeling  ex- 
isted between  them.  Dr.  Earp  came  to  the 
place  a  few  days  before  the  tragedy,  and  ob- 
jected to  defendant  gathering  the  corn  In 
patches  all  over  the  field,  and  Informed  de- 
fendant that  the  deceased  was  there  to  repre- 
sent him  in  looking  after  hla  stock  and  after 
his  Interest  In  the  crops.  On  Sunday,  Octo- 
ber 18tb,  the  day  before  the  tragedy,  the 
defendant  went  to  the  town  of  Mustai^.  had 
his  shotgun  repaired,  and  purchased  a  box 
of  shells  loaded  with  Na  8  ba<^Bhot  He 
also  purchased  on  that  day  a  revolver  which 
was  loaded,  and  gave  it  to  his  wife.  On 
Monday  morning,  October  19th,  about  9  o'clock 
a.  m.,  the  deceased  went  to  the  house  of  the 
defendant  for  the  purpose  of  informing  him 
that  a  wagon  which  he  wanted  to  use  was 
ready  for  him.  In  a  few  minutes  after  his 
leaving,  a  daughter  of  the  defendant  came 
running  to  the  deceased's  house  and  called 
his  brother  Tom  to  come  up  there,  tvm  As- 
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derson,  bearing  her  call,  went  to  tbe  defend- 
ant's house,  and  there  found  his  brother  ly- 
ing dead  four  or  five  feet  from  the  doorstep, 
In  a  pathway  that  led  from  the  back  door  of 
tiie  defendant's  house  southwesterly  toward 
the  house  where  they  lived.  He  had  been 
shot  In  the  back  of  the  neck  with  a  charge  of 
bQ(^Bhot.  His  neck  was  broken,  and  death 
was  Instantaneous.  The  only  eyewitness  of 
the  homicide  were  the  wife  and  two  daugh- 
ters of  the  defendant 

The  testimony  on  behalf  of  defendant,  in 
substance.  Is:  That  defendant  moved  his 
family  upon  this  farm  about  the  first  of 
March,  1908,  and  farmed  the  place  under  an 
agreement  to  be  furnished  with  implements 
and  teams,  and  he  was  td  give  one-half  of 
the  crop,  share  and  share  alike,  for  the  use 
of  tbe  place,  Implements,  and  teams.  That 
Dr.  Earp  was  the  owner  of  a  farm  near  Pied- 
mont. That  he  kept  both  places  going,  mov- 
ing work  stock  and  some  of  his  implements 
from  one  place  to  the  other,  which  caused 
some  Interruption  In  defendant's  farming. 
That  tbe  conduct  of  deceased  was  such  that 
defendant's  family  were  afraid  of  him.  That 
he  was  overbearing  and  insolent  in  his  con- 
duct toward  defendant  and  his  family.  That 
on  the  Thursday  before  the  tragedy  defend- 
ant's eldest  daughter  took  their  horse  and 
went  over  to  the  Bejack  place  to  get  Dr. 
Earp's  baggy.  That  the  deceased  informed 
her  that  she  could  not  take  the  buggy.  She 
returned  home,  and  defendant  then  went  to 
Bejack's  house  to  get  the  buggy. 

The  testimony  of  Mrs.  David  Atchison, 
wife  of  the  defendant,  as  to  what  thai  trans- 
pired. Is  as  follows: 

"Q.  Mrs.  Atchison,  you  testified  that  the 
girl  did  not  procure  the  buggy  when  she 
went  over  to  get  it  that  noon?  A.  Yes,  sir. 
Q.  What  was  then  done?  A.  Why,  Mr.  Atchi- 
son then  went  over  to  find  out  the  reason 
why  they  could  not  get  it.  Q.  What  did  you 
do?  A.  In  the  meantime  I  had  went  after  a 
pail  of  water  and  was  over  there  at  the  Earp 
house.  Q.  What  transpired  then?  A.  Well, 
I  was  on  the  porch  getting  the  pall  of  water. 
The  pump  Is  right  at  the  door,  and  Mr.  Atchi- 
son was  standing  on  the  porch  Just  outside, 
and  he  asked  Bejack  If  he  was  going  to  use 
the  buggy  that  afternoon,  and  Bejack  an- 
swered, 'No.'  Then  Mr.  Atchison  says,  'Well, 
then  I  guess  I  will  use  it.'  and  Bejack  an- 
swered him,  *No,  yon  can't  use  It,'  and  Mr. 
Atchison  says,  'WLy?'  He  says,  'Because 
you  can't,'  and  Mr.  Atctilson  says,  *Did  Dr. 
Earp  say  I  could  not  use  It?'  and  Bejack  an- 
swered, 'No,  I  say  so,'  and  Anderson  spoke 
up  and  says,  'I  say  so,  too.'  Well,  Mr.  Atchi- 
son said,  *If  that  Is  the  case,  I  will  hitch  on- 
to the  buggy,'  and  he  took  tils  horse  out  and 
was  going  to  hitch  onto  the  buggy,  when  Be- 
jack run  out  of  the  house —  Q.  You  may  state 
whether  or  not  Mr.  Anderson  was  there,  and 
what  he  did.  A.  Yes,  sir;  Anderson  was 
there,  and  he  ran  out  with  clinched  fists  and 
Rttadced  Mr.  Atchison.   Q.  State  what  bap- 1 


pened.  A.  And  as  be — Mr.  Atchison  was  on 
the  opposite  Side  of  the  horse,  and  Anderson 
run  around  the  horse  and  was  taking  hun 
from  the  rear  when  I  grabbed  Anderson  by 
the  shirt  collar,  and  held  him,  kept  him  from 
striking  my  husband,  and  I  held  him  by  the 
sblrt  collar  until  he  broke  loose.  Q.  Was 
any  conversation  there  had,  anything  said? 
A.  Yes,  sir ;  he  kept  using — calling  my  hus- 
band the  vilest  names  that  can  be  called  him, 
and  saying,  *I  wlU  kill  him  I  I  will  kill  blm !' 
And  he  kept  repeating  It,  T  wUl  kill  hlml' 
And  all  the  time  adding  this  name  and  curs- 
ing. Q.  After  those  threats,  did  he  make  any 
farther  attack  on  Mr.  Atchison  at  that  time? 
A.  Yes,  sir;  he  again  attadted  him  In  the 
same  way  coming  up  from  behind  him,  and  I 
caught  him  the  second  time.  This  time  I  got 
him  by  the  throat  and  held  him.  Q.  Yes.  A. 
And  then  he  turned  on  me,  and  he  swore  at 
me,  and  calling  me  vUe  names,  and  he  said, 
'If  you  don't,  leave  me  alone  I  will  knock 
your  head  off,*  added  with  an  oath  at  that 
time,  and  he  drawed  his  fist  and  came  right 
down  in  my  face,  just  missing  me,  just 
missed  striking  me  at  that  time.  Q.  What, 
If  anything,  prevented  him  at  that  time  from 
going  further?  A.  Bejack  caught  him  and 
told  him  to  behave  himself. 

"Q.  You  may  state  what  further  occurred 
there,  Mrs.  Atchison.  A.  Well,  he  kept  on 
abusing  us  and  calling  us  names,  and  Mr. 
Atchison  says,  'Well,  it  Is  not  worth  quarrel- 
ing about,'  and  he  says,  'I  will  go  home,' 
and  he  told  me  to  get  my  pall  of  water  and 
come  with  blm,  and  be  took  his  horse  and 
started  towards  the  road.  I  went  to  the 
well  to  get  my  pall  of  water,  and  Anderson 
jumped  up  on  the  porch  right  In  front  of  me 
with  clinched  fists,  and  be  swore  an  oath 
and  called  Mr.  Atchison  a  bad  name,  and  he 
said  now  I  have  got  that  *  •  •  old  •  •  • 
scared  out,  now  I  am  going  to  whip  you,  and 
I  am  going  to  whip  all  your  family.  I  said, 
'Is  that  so.'  He  said,  'Yes,  I  will  kiU  him,' 
swearing  and  calling  him  this  bad  nam^ 
and  he  said,  'I  will  kill  him.'  I  says,  'If  you 
kill  him,  you  will  have  to  kill  me  too.'  He 
said,  'I  will  kill  yon.  I  would  cut  your  heart 
out  and  throw  it  to  the  dogs.'  And  Bejack 
was  still  behind  him,  and — well,  I  wasn't  to 
tell  what  Bejack  said.  Q.  What  stopped  him 
from  further  action?  A.  He  ordered  me  off 
the  place.  Told  me  to  go  home  and  stay 
there,  and  not  to  come  back  there  again  in 
fear  of  my  life,  on  any  condition  not  to  come 
back  again,  or  he  would  kill  us,  and  I  took 
the  pall  of  water  and  went  home  and  I  ner  - 
«r  come  back  on  the  place.  Q.  Wliat  day  was 
this?  A.  That  was  Thursday  at  noon.  Q. 
Thursday  at  noon,  Thursday  the  16th?  A.  I 
suppose  it  was.  Q.  The  15th  of  October? 
A.  Yes,  sir.  Q.  Had  he  ever  made  any  oth- 
er threats  than  such  as  were  made  there  at 
that  time?  A.  No,  sir;  none  only  the  same 
khid  of  threats.  Q.  What  did  you  next  do? 
A.  After  Atchison  and  I  went  home,  we 
went  over  and  dog  sweet  potatoes*  or  picked 
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them  up  rather,  and  -we  dlscusaed  this  af- 
fair between  oarBelves,  and  we  made  up  our 
minds  It  was  not  safe  for  ua  to  stay  there, 
and  we  got  our  work  In  shape  about  5  o'clock, 
and  we  WMit  home.  Q.  What  did  you  next 
do?  A.  Why,  we  were  both  In  the  honse  at 
the  Hme,  and  we  were  getting  ready  to  go 
to  Mustang  to  see  an  officer,  when  Anderson 
came  to  our  house  horseback.  He  rode  up 
to  the  front  door  on  his  horse,  and  he  asked 
my  oldest  daughter  If  her  father  was  home, 
and  she  didn't  know  her  father  was  in  the 
house,  and  she  answered  him,  'No.*  He  Just 
wheeled  his  horse  and  rode  to  the  back  door, 
and  he  called  her  again,  and  he  said,  'Is  your 
mother  at  home?'  She  said,. 'Yes,  sir;  mam- 
ma Is  here.'  He  said,  'Tell  your  mother  I 
want  to  see  her.'  Mr.  Clark:  Was  that  In 
your  presence?  A.  Yes,  sir;  I  was  there 
In  the  house,  and  she  came  to  the  other  door, 
and  says,  'Mamma,  Anderson  wants  to  see 
you,*  and  I  turned  to  Atchison*  and  I  said: 
*I  don't  want  to  see  him.  I  don't  want  to 
talk  to  hltn  at  all,  because  he  will  only  Insult 
us,  Insnlt  me  again.'  Atchison  said:  'See 
what  he  wants  to  say?  Maybe  he  Is  sorry 
for  what  he  done  at  noon  and  has  come  orer 
to  apologize,  and,  if  he  has.  Just  let  it  go.'  I 
went  to  the  door,  and  I  said,  'Oood  erening,* 
to  Anderson,  and  be  replied  to  me,  he  says, 
'Why  In  hell  wasn't  them  horses  watered 
and  fed  at  noon.*  'Well,'  I  says,  *as  far  as 
their  being  watered  was  concerned,  1  know 
they  were  watered,  because  they  drank  when 
we  crossed  the  creek.'  He  swore  at  me. 
calling  me  a  bad  name,  and  he  says,  'You 
are  a  liar,  and  I  can  prove  It  by  Bejack.* 
Then  he  kept  on  abusing  me,  and  saying  the 
horses  was  not  fed,  and  he  says,  'Another 
thing  I  want  to  tell  yoo,  I  am  coming  over 
to-morrow  morning,  and  I  am  going  to  meas- 
ure up  those  potatoes.*  I  said;  'No,  yon  are 
not  going  to  come  over  here  and  measure  up 
oar  potatoes.  You  haven't  any  business  on 
this  place  at  all.  We  can  attend  to  our  own 
affairs.'  He  said,  'I  have  business  hwe,  and 
you  will  find  It  out.*  I  said:  'Anderson  go 
off  this  place,  and  stay  off  this  place  and 
leave  us  alone.  We  don't  want  no  trouble 
with  you  at  all.  All  we  ask  is  to  be  left 
strictly  alone.*  He  said:  'What  would  you 
do  If  I  would  not  go  off  from  here?  Would 
you  shoot  me?  I  said,  'No,  we  are  not  mak- 
ing any  threats  against  anybody.'  He  swore 
an  oath,  and  he  says,  'I  am  making  threats, 
and  I  intend  to  keep  them.'  He  says:  'You 
can  fet(±  an  officer  here  and  put  me  under 
arrest  if  you  want  to.  I  would  Just  as  soon 
be  behind  the  bars  as  anywhere  else,'  I 
thought  I  would  make  an  appeal  to  his  mtin- 
bood.  I  said,  'You  ought  to  be  ashamed  of 
yourself  to  talk  like  you  do,  and.  If  you 
haven't  any  respect  for  yourself,  you  ought 
to  respect  your  mother.'  And  he  said,  'Yes 
1  have  a  mother,'  and  be  swore  an  oath,  and, 
well,  I  am  not  going  to  repeat  the  words  he 
called  me;  but,  if  his  mother  was  the  Idnd 
of  person  that  I  was,  he  would  not  own  her. 


Q.  That  Is  what  he  said  to  you?   A.  Yes, 

sir;  to  me.    •    •  • 

"Q.  You  saw  Uie  deceased,  Knel  Anderson, 
the  following  Monday,  did  you?  A.  Yes, 
sir.  Q.  Yon  may  state  under  what  elreum- 
stances?  A.  Well,  tt  was  In  the  morning 
Just  after  breakfast,  probably  8  o'clock,  be- 
tween half  past  7  and  8.  I  was  sitting  In 
the  kitchen  by  the  west  door,  and  I  saw  An- 
derson coming  across  our  back  yard  coming 
up  to  our  house.  Q.  He  was  afoot?  A.  Yes, 
sir;  he  was  afoot  Q.  Now  you  may  state 
particularly  alMUt  what  he  was  doing?  A. 
Why,  he  was  walking  towards  the  honse 
with  a — ^he  had  a  knife  in  one  hand,  and  a 
stick  In  the  other.  He  was  cutting  a  stick, 
and  as  he  bad  been  told  to  keep  away  a  good 
many  times,  and  I  didn't  know  what  busi- 
ness he  had  there,  I  stepped  to  the  door  to 
prevent  him  from  coming  in,  as  was  his  hab- 
it of  walking  In  the  bouse  without  rapping 
or  asking  any  permission,  and  1  stopped  to 
the  door  and  stopped  him  Just  a  few  steps 
away,  and  asked  him  what  his  business  was. 
Q.  What  reply  did  he  make?  A.  He  said, 
'Why  in  hell  ain't  you  out  picking  up  sweet 
potatoes?'  You  may  state  then  what  follow- 
ed In  Its  order.  A.  I  told  him,  I  said,  'An- 
derson,' I  said,  'haven't  you  had  trouble  over 
here  without  coming  back  again?'  I  said: 
'We  would  like  you  to  go  off  this  place  and 
stay  off  from  It  We  d<ni't  want  no  trouble 
with  you.  All  we  ask  Is  to  be  left  alone  un- 
til our  crop  Is  gathered.'  And  then  he  raised 
his  knife  In  his  hand,  and  he  Just  commenc- 
ed to  swear  at  me,  calling  me  vile  names, 
and  he  says,  *!  don't  have  to  go  off  from  here 
for  the  likes  of  you,'  and  as  he  said  that  he 
made  a  leap  In  the  middle  of  the  door  with 
his  drawn  knife,  and  I  was  standing  right  in 
the  door,  and  I  Jumped  back  to  the  side,  and 
my  two  daughters  were  In  the  kitchen  at 
,  the  same  time.  They  both  screamed.  They 
saw  tt  They  screamed,  'Papa,  come  quick!' 
I  screamed,  'Ohl  papal'  Mr.  Atchlsou  was 
in  the  front  room  when  he  heard  Anderson 
start  to  make  this  remark.  He  picked  up 
bis  gun  and  come  through  the  door,  and  he 
saw  Anderson  standing  there  with  tJw  knife 
In  my  face,  and  he  fired  his  gun." 

Maud  Atchison  and  Amy  Atchison,  daugh- 
ters of  the  defendant  testifying,  reiterated 
the  foregoing  testimony. 

The  defendant  testified.  In  part,  as  follows: 

"Q.  What  did  you  next  do  after  that?  A. 
I  went  to  the  Justice  of  the  peace  to  try  to 
have  him  arrested.  •  •  •  Q.  You  may- 
state  what  you  did  In  that  respect,  Mr.  At- 
chison. A.  I  steted  my  case  to  the  Justice 
of  the  peace.  •  •  •  Q.  Wait  a  moment, 
what  time  In  tixe  evming  was  it  Thursday 
evening  that  you  ■wesat  to  see  the  Justice  of 
the  peace  at  Mustang?  A.  About  6  o'clo<^ 
Q.  About  6  o'dock?  A.  Yea,  sir.  Q.  Did  you 
see  Ruel  Anderson  that  evening?  A.  Yes, 
sir.  Q.  Where?  A.  In  the  hardware  stor& 
Q.  At  Mustang?  A.  Yes,  air.  Q.  Now,  aft- 
er returning  home  what  did  yon  next  do 
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In  flie  premises?  A.  On  fbe  pronlses?  Q. 
No?  A.  On,  well,  tbis  was  In  the  evening. 
The  next  day  I  went  to  Ynkim.  Q.  What 
for?  A-  To  Bee  a  justice  there.  Q.  Did  you 
see  one?  A.  Yes,  sir.  Q.  Did  yon  transact 
any  other  or  further  business  th«re  In  Yu- 
kon? A.  Mo,  sir.  Q.  When,  If  at  all.  did 
yon  see  Mr.  Farrls  at  Yukon?  I  ask  tills 
alnqdy  for  the  purpose  of  S^dng  "Qie  date,  as 
I  am  a  little  confused?  A.  That  was  Sun- 
day. Q.  That  was  the  followlnf  Sunday? 
That  Is  what  I  wanted  to  know.  After  see- 
ing the  Justice  of  the  peace  at  Yukon,  what 
did  you  next  do  with  reference  to  this  mat- 
ter? A.  I  went  to  see  ttxe  prosecLtlng  at- 
torn^ up  here  In  El  Reno  on  Saturday.  Q. 
TbaX  was  the  next  day,  Saturday?  A.  That 
was  the  *\ext  day,  Saturday.  Q.  Ton  saw 
the  cooniy  attoniey?  A.  I  saw-  the  connty 
a^^m^.  Q.'  Talked  with  him  about  this 
tronUe?  A.  Yee^  sir.  Q.  Did  yon  state  the 
matter  fully  to  him  as  It  stood  at  that  time? 
A.  Yea,  sir;  I  cMd.  Q.  What,  tf  any,  relief 
from  It  did  yon  .apply  to  him  tor?  Mr. 
Glark:  That  Is  objected  ta  The  Court: 
Sostalned.  Mr.  Gillette:  Ta  which  we  ex- 
o^t  Q.  Did  you  get  any  rdlef  or  assist- 
ance fM»n  that  source?  Hr.  Glark:  That  Is 
objected  to.  The  Court:  Siwtalned.  Mr. 
Gillette,  Jr.:  Exceptton.  Q.  What  was  your 
object  In  applying  to  these  aeyeral  officers 
In  the  premises?  Mr.  McAdams:  We  object 
to  It  as  Incompetent  A.  To  avoid  trouble. 
Mr.  McAdams:  Walt  a  minute— aa  Imma- 
terial and  aelf-servlng  declaration.  The 
Oonrt:  Objection  sustained.  Mr.  Gillette 
Jr.:  Exception.  Mr.  Gillette:  I  desire  to 
make  the  recwd  show—  The  Oonrt:  Om- 
tlemen  of  the  Jary,  you  are  excused  for  flvB 
minutes.  Mr.  McAdams:  Perhaps  that  Is 
not  necessary." 

Dictated  out  of  hearing  of  Jury:  "Mr. 
Gillette^  Sr.:  the  prosecution  in  this  case  has 
been  penMtted  to  show  that  shelly  ahotgnn 
diells,  were  purchased  in  Mustang  and  a 
revolver  there  purchased,  aa  a  part  of  the 
state's  case,  and  as  evidence  at  premedita- 
tion and  deliberation  In  the  commission  of 
this  act  The  evidence  sought  to  be  shown 
by  the  above  questions  is  In  rebuttal  of  that 
ftic^  and  Inttfided  to  show  that  the  defend- 
ant was  seeking  to  avi^  the  difficulty,  and, 
if  he  were  permitted  to  answer,  would  show 
ttiat  he  visited  the  Justice  of  the  peace  at 
Mnstang  and  at  Yukon  and  the  county  at- 
torney at  Bl  B«tto  for  the  purpose  of  seek- 
ing legal  aid  In  the  way  of  peace  booda  to 
avoid  dlffllculty,  and  this  evidence  la  offer- 
ed in  rebuttal  of  the  presumption  which 
arises  by  the  proof  on  behalf  of  the  state 
of  the  fact  of  the  purchase  of  the  shells  and 
revolver,  and  we  aak  to  have  it  admitted. 
Tbe  Court:  Tbe  offer  and  request  of  the 
attorney  for  the  defendant  of  the  testimony 
above  set  out  Is  overruled.  Mr.  Gillette,  Sr.: 
Note  our  exceptions.** 

In  presoDce  and  hearing  ti  Jury:  '*Q.  Well, 
you  returned  from  El  Bono  after  seeing  the 


county  attorney?  A.  Yes.  air.  Q.  What  time 
did  you  arrive  at  your  home?  A.  About 
11  o'clock  Saturday  evening.  Q.  About  11 
o'clock?  A.  About  that  time.  I  didn't  have 
a  watch.  Q.  What  did  yon  do  next  day? 
A.  I  went  down  to  Mustang  and  saw  the 
Justice  of  the  peace  there,  Mr.  Dennis,  in  the 
morning.  •  *  *  Q.  Yon  may  state,  Mr. 
Atdilson,  wha.t  Iraneplred  at  your  place  the 
next  morning?  A.  Monday  morning?  Q. 
Yea,  sir.  A.  Why,  I  was  sitting,  after  break- 
fast—my wife  and  I  got  up  and  bad  break- 
fast and  after  breakfast  I  was  writing  a 
letter,  and  while  I  waa  writing  I  beard  Bud 
Anderson's  voice  stating  to  my  wife,  *Why 
In  hell  ain't  yon  out  digging  sweet  potatoesr 
My  wife  saya:  'Haven't  you  made  ua  trouble 
enough?  Why  won't  yon  go  away  and  leave 
ua  folks  alone?  He  saya,  *We  don't  have 
to  take  orders  ttom  you,  and  we  are  not 
taking  any  orders.'  'Wow,'  she  says,  'all  we 
aak  you  to  do  is  to  go  away  and  sti^  away.* 
He  saya,  I  overheard,  *I  am  not  going  for 
a  God  damned  old  son  of  a  blteh  like  yon.' 
And  while  he  was  saying  this,  while  I  waa 
ovorheaiing  it  I  heard  one  of  my  daughters^ 
I  could  not  swear  which  one  ft  was,  but  an 
three  of  the  womm  folks  seemed  to  yell  at 
once^  but  I  heard,  *Papa,  come  quick  I*  I 
Jumped  up,  and  as  I  waa  going  through  the 
door  I  grabbed  my  gun,  and  Just  as  I  waa 
going  through  the  door,  I  waa  cmnlng  as 
quick  aa  I  could,  I  saw  Buel  Anderson  In 
fh>nt  of  the  door.  I  sees  my  wife  Jnmp 
Itaek,  and  his  hand  waa  np  that  way  reach- 
ing that  way.  I  put  up  the  gun  as  quldc  aa 
lightning  and  fired  without  aim.  Q.  The  re- 
sult of  that  shot  was?  A.  Waa  fatal.  Q. 
Waa  fatal?  A.  Yes,  air." 

On  rebuttal  Wesley  BeJack  teatlfled  that 
he  waa  preaent  and  heard  all  that  was  said 
at  the  time  of  the  trouble  over  the  buK7f 
and  that  the  deceased  neither  assaulted  nor 
threatened  nor  used  language  aa  teatlfled  to 
by  the  defendant  and  his  wife, 

Mrs.  Atchison  testified  that  she  went  im- 
mediately to  the  body  of  deceased,  and  that 
she  then  noticed  no  knife.  This  was  befMe 
his  tnother  had  laeea  sent  for,  or  before  any 
other  person  had  appeared  upon  the  scene. 
George  Church,  the  officer  who  placed  the 
defendant  undo!  arrest  teatlfled  that  he 
arrived  soon  aftor  the  homicide^  and,  on  be- 
ing told  that  the  deceased  had  drawn  a  knife, 
told  the  d^endant  that  be  had  better  take 
care  of  the  knlf^  and  he  made,  a  aearch  for 
it  but  could  not  find  it  although  the  ground 
where  the  deceaaed  fell  was  level  and  bare. 

Wesley  BeJack  teatlfled  that  the  deceaaed 
did  not  own  or  carry  a  knife.  To  the  same 
effect  was  the  testimony  of  Sltam  Barp.  T. 
J.  Van  Arsdale  teatlfled  that  he  helped  the 
coroner  care  for  the  body  and  did  not  see 
any  knife. 

Witneas  Shupe  teetUed  that  he  examined 
the  dothea  of  the  deceased  and  searched  the 
poAeta  and  found  some  smoking  tobacct^ 
some  matches,  a  email  pocketbook  containing 
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a  pair  of  cuff  bntt(HUi  and  a  penny,  also  a 
piece  of  chewing  tobacco.  One  side  of  the 
piece  was  aqnare,  and  the  rest  looked  like 
It  bad  been  bitten  off.  and  that  he  found  no 
knife. 

Gene  Moore  teBtlfled:  That  he  was  with 
the  deceased  on  Sunday  afternoon  before  be 
was  killed;  that  deceased  did  not  have  a 
knife  on  that  day;  that  deceased  borrowed 
witness'  knife  to  trim  hla  finger  nails  and 
then  returned  It 

GUlette.  Llbby  &  Gillette,  -for  plaintiff  In 
error.  Charles  West,  Atty.  Gen.,  Charles  L. 
Moor^  Asst  Atty.  Gen.,  and  B.  G.  McAdams, 
for  the  State. 

DOYLB,  J.  (after  statli^  the  tacts  as 
above).  On  the  morning  of  the  lOtb  day  of 
October,  A.  D.  1908,  about  9  o'clock,  Ruel 
Anderson  was  shot  and  killed  by  the  defend- 
ant, DaTld  Atchison.  At  the  tUne  deceased 
was  shot,  be  was  near  tiie  back  door  of  the 
house  in  which  the  defendant  lived.  He  was 
shot  with  buckshot;  tiie  charge  entering  the 
back  of  his  neck.  EHs  nedc  was  broken,  and 
death  was  liurtantaneous.  It  is  Tery  dear 
from  the  evidence,  and  the  physical  Indica- 
tions at  the  place  of  tte  killing  Bhowed  con- 
Tlndi^ly,  that  the  defendant,  when  he  fired 
the  fatal  shot;  was  waiting  with  a  formed  de- 
sign to  kill  and  murder  the  deceased.  He  bad 
fully  prepared  himself  the  evening  before  to 
kill,  and  he  shot  upon  sight  Unquestionably 
the  homldde  was  a  deliberate  assassination. 
The  previous  pr^aratlon  and  physical  facts 
r^t  and  absolutely  repel  the  theory  of  }u8- 
UflaMe  taomldde,  in  the  lawful  defuse  of  his 
wife  from  an  Immlnrait  feI(ndou8  assault 

The  defendant  complains  that  there  was 
material  error  In  the  trial  of  said  cause  to 
the  prejudice  ot  his  substantial  rights,  in 
that  the  court  erred  In  excluding  material 
evidence  offered  him,  and  that  the  court 
erred  In  Instructing  the  Jury.  The  defendant 
teati^rlng  on  his  own  b^alf,  wu  asked  what 
efforts  he  made  to  avoid  trouble  with  the  de- 
ceased? He  testified  about  consulting  a  jus- 
tice of  the  peace  at  Mustang  to  have  the  de- 
ceased placed  under  a  peace  bond,  and  that 
the  next  day  he  went  to  a  Justice  of  the  peace 
at  Yukon  and  consulted  him.  On  the  next 
day  he  went  to  El  Reno  and  stated  the  mat- 
ter to  the  coun'^  attorney.  He  was  then  ask- 
ed: "What  was  your  object  in  applying  to 
these  several  officers?"  Objection  being  sus- 
tained to  this  question,  the  court  excused  the 
Jury.  Counsel  for  the  defendant  thereupon 
stated  the  purpose  of  the  questions  propound- 
ed, and  what  was  expected  to  be  proved  there- 
by. This  was  objected  to  and  oduded  by 
the  court  The  same  proof  was  offered  with 
the  wife  of  the  defendant  as  a  witness,  and 
the  same  objection  was  sustained.  No  daim 
w^  made  by  the  defendant  that  be  believed 
himself  in  danger,  or  that  the  killing  was  lu 
his  own  necessary  self-defen8&  His  plea  of 
Justification  is  that  the  killing  was  necessary 
in  the  lawful  defense  of  his  wlf^  as  he  had 


reasonable  ground  to  apprehend  a  design  on 
the  part  of  the  deceased  to  do  her  some  great 
personal  Injury,  and  that  there  was  Immlneut 
danger  of  such  design  being  accomplished 
If,  at  the  time  of  the  overt  act,  the  defendant 
did  not  In  fact  believe  his  wife  in  ImmlDfflit 
danger  from  the  deceased,  the  homicide  was 
murder.  The  facts  went  to  the  Jury  that  he 
had  consulted  certain  officers  for  the  purpose 
of  securing  a  peace  warrant  This  was  suf- 
ficient An  appellate  court  should  carefully 
consider  and  guard  against  so  construing  the 
law  that  a  proper  rule  of  evidence  would  be 
perverted  Into  a  means  of  escape  from  tiie 
merited  punlshm^t  of  an  offender.  What  he 
said,  and  what  the  said  officials  said  to  htm 
and  bis  wife,  would  be  merely  selfHserving 
declarations,  and  hearsay. 

The  court  Instructed  the  Jury  as  to  tbe 
crime  charged  In  the  indictment,  the  plea  in- 
terposed, and  that  the  burden  was  upon  the 
state  to  prove  beyond  a  reasonable  doubt  the 
material  all^attons  of  the  indictment  and 
every  element  and  Ingredient  of  the  crime 
charged  on  th<B  presumption  of  Innocence,  and 
ttiat  the  indictment  was  mer^  an  accuaa- 
tlon,  and  no  evidence  of  gailt;  defined  the 
phrase,  **a  reasonable  doubt"  and  tbe  terms, 
"homicide,"  "murder,"  **man8lau^ter  In  the 
first  d^ree,"  and  "manSlaufthter  In  the'sec* 
ottd  d^re^;  also,  tb&t  homldde  is  Justifiable 
whm  conunltted  any  person  in  either  ot 
the  following  cases:  "First  wben  resisting 
any  attempt  to  murdw  sndi  person,  or  to 
commit  any  felony  upon  him  or  her,  or  upon 
or  lu  any  dwelling  bouse  In  wbitb  audi  p&e- 
son  Is;  or,  second,  when  committed  In  the  law- 
ful def^ise  of  such  person,  or  of  his  or  her 
husband,  wife,  parent  child,  master,  mistress, 
or  servant  when  there  is  a  reasonable  ground 
to  apprehend  a  design  to  commit  a  tSlony,  or 
to  do  some  gr«Lt  personal  injury,  and  im- 
minent danger  ot  sudi  design  being  accom- 
plished.** i 

In  all  the  court  gave  19  instructions.  On 
the  defendants  objections,  exceptions  were 
allowed  to  Instructions  numbered  8,  11,  1% 
13,  14,  and  15,  as  ftillows: 

Instruction  No.  8:  "Ton  are  instructed 
that  homicide  committed  with  a  design  to  tf- 
feet  death  is  not  Uie  less  murder  because  the 
perpetrator  was  In  a  state  of  anga>.  (Except- 
ed to  by  defendant  as  not  being  sufficiently 
fuU  to  give  tbe  Jury  a  full  understanding  ot 
the  law  on  that  question.)" 

Instruction  No.  11:  "It  you  find  from  the 
evidence  in  this  case,  b^^d  a  reasonable 
doubt  that  In  the  county  of  Canadian,  state 
of  Oklahoma,  on  or  abont  tibe  19th  day  of  Oc- 
tober, 1908,  the  defendant  David  Atchison, 
shot  and  killed  Ruel  Anderson  with  a  shot- 
gun, and  that  he  fired  the  shot  which  killed 
Anderson  without  authority  of  law  and  with 
a  premeditated  design  to  effect  the  death  of 
the  said  Anderson,  you  wlU  tbea  find  lilm 
guilty  of  murder  as  charged  In  the  Indictf 
ment,  and  fix  his  punishment  at  death  or  im< 
prifionment  at  hard  labor  In  the  penitentiary 
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for  life,  In  your  discretion.  (Objected  to  be- 
cause the  Instruction  Ignores  the  iaat  phrase 
of  the  statute  defining  manslaughter  In  the 
first  d^ee  and  excludes  the  same  from  the 
consideration  of  the  Jury  under  the  facts 
presented  by  evidence  submitted.)" 

Instruction  No.  12:  "If  the  killing  of  Buel 
Anderson  was  not  jostifiable  as  defined  lu 
these  instructions,  and  you  entertain  a  rea- 
sonable doubt  as  to  whether  the  shooting  of 
the  said  Anderson  was  done  with  a  premed- 
itated design  to  effect  his  death,  and  you  do 
believe  from  the  evidence  bwond  a  reasona- 
ble doubt  that  the  defendant  fired  the  fatal 
shot  while  In  the  beat  of  passion,  and  with  no 
premeditated  design  to  kill  the  said  Ander- 
son, you  will  then  find  him  guilty  of  man- 
slaughter in  the  first  degree.  (Excepted  to  as 
not  being  snfflelently  full  to  give  a  complete 
understanding  of  the  law  Involved.)" 

Instruction  No.  13:  'The  jury  are  instruct- 
ed that  no  provocation  by  words  only  address- 
ed to  the  person  killing  or  to  another  In  hla 
presence,  however  opprobrious  or  Insulting, 
will  mitigate  an  intentional  killing,  so  as  to 
reduce  the  killing  to  manslaughter,  and  al- 
though the  Jury  may  believe  from  the  evi- 
dence that  insulting  epithets  were  used  by 
the  deceased  to  the  wife  of  the  defendant  in 
the  defeudaot's  presence,  yet  if  the  Jury  fur- 
ther believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  tbat  the  defendant  Immediate- 
ly thereafter  shot  and  killed  the  deceased, 
then  the  defendant  is  guilty  of  murder,  unless 
the  Jury  shall  further  believe  from  the  evi- 
dence tbat  said  killii^  was  reduced  to  man- 
slaughter, or  was  Justifiable  upon  other 
grounds,  or  by  other  causes  than  the  use  by 
deceased  of  such  opprobrious  and  insulting- 
language.  And  in  this  connection  I  Instruct 
you  that  If  you  believe  from  the  evidence  In 
this  case  that  the  defendant,  when  he  fired 
the  shot  which  caused  the  death  of  Ruel  An- 
derson, was  in  a  heat  of  passion  produced  by 
opprobrious  and  Insulting  words  directed  to- 
ward the  wife  of  the  defendant,  and  while 
so  in  that  heat  of  passion  slew  the  deceased, 
then  the  defendant  would  not  be  guilty  of 
murder,  but  of  manslaughter  in  the  first  de- 
gree, provided  that  you  fiind  further  that  the 
killing  of  tbe  deceased  was  without  design  on 
the  part  of  the  defendant.  (Excepted  to  by 
defendant  as  not  stating  fully  or  correctly 
tbe  law  governing  under  the  evidence  submit- 
ted.)" 

Instruction  No.  14:  "I  instruct  you  that, 
when  you  have  retired  to  your  jury  room  to 
consider  of  your  verdict  aud  have  selected  a 
foreman,  you  will  first  consider  as  to  whether 
the  defendant  Is  guilty  of  murder  as  charged 
In  the  Indictm^t,  and  If  you  have  a  reason- 
able doubt  from  tbe  evidence,  facts,  and  cir- 
cumstances of  this  case,  or  the  lack  of  the 
same,  under  tbe  lustructiona  here  given  you, 
of  the  guilt  of  the  defendant  on  tbe  charge 
of  murder,  you  will  then  abandon  the  con- 
sideration of  that  charge,  and  ascertain 
wbether  under  the  evidence,  facts,  and  dr- 


cumstauces  of  this  case  the  defendant  Is 
guilty  of  manslaughter  in  the  first  degree. 
If,  after  having  given  this  charge  of  man- 
slaughter in  the  first  degree  thorough  con- 
sideration, yon  entertain  a  reasonable  doubt 
of  the  defendant's  guilt  of  manslaughter  In 
the  first  degree.  It  will  then  be  your  duty  to 
abandon  the  consideration  of  the  defendant's 
guilt  of  manslaughter  In  the  first  degree,  and 
ascertain  from  the  evidence,  facts,  and  cir- 
cumstances in  the  case  whether  the  defend- 
ant Is  guilty  of  manslaughter  in  the  second 
degree  aa  defined  lu  these  instructions ;  and 
if,  after  having  given  the  charge  Included  lu 
tbe  Indictment  fair  and  thorough  considera- 
tion, yon  entertain  a  reasonable  doubt  as  to 
defendant's  guilt  of  manslaughter  in  the  sec- 
ond d^ree,  It  would  then  be  your  duty  to  ac- 
quit him.  (Objected  to  by  defendant  because 
manslaughter  In  the  second  d^ree  is  not  de- 
fined; the  statute  simply  being  quoted.)"  ^ 

Instruction  No.  IB:  "If  the  Jury  believe 
from  the  evidence  In  this  case  that  when  the 
defendant  shot'aud  killed  Rnel  Anderson  he 
had  reasonable  grounds  to  believe,  and  did 
believe  in  good  faith,  tbat  his  wife  was  In 
imminent  danger  of  losing  her  life  or  sufTer- 
Ing  great  bodily  harm  at  the  hands  of  the 
said  Ruel  Anderson,  and  that  there  were  no 
other  apparently  safe  means  of  ^cape  by 
his  said  wife  from  the  impending  danger, 
then  the  defendant  had  the  right,  and  it 
was  lawful  for  him  in  the  exercise  of  reason- 
able judgmeot,  to  use  sucb  force  as  was  rea* 
sonably  necessary  or  apparently  necessary  to 
save  and  protect  his  wife's  life  or  her  i>erson 
from  great  bodily  harm,  even  to  the  taking 
of  the  life  of  said  Ruel  Anderson.  On  snch 
grounds,  and  under  such  drcumstancefl,  the 
defendant  Is  Justifiable  under  the  law  in  the 
defense  of  his  wife.  The  danger  to  one's 
life  or  of  great  bodily  barm  to  his  or  her 
person  by  which  the  defendant  pleads  Justi- 
fication for  his  acts,  as  herein  indicated,  may 
be  real  danger  or  apparent  danger;  but,  be- 
fore the  Jury  can  acquit  the  defendant  on 
tbe  ground  of  defense  of  his  wife,  three  es- 
sential elements  must  concur:  First,  defend- 
ant and  defendant's  wife  must  be  without 
fault  in  bringing  on  the  dlfficull?,  and  must 
not  be  dlsregardf  ul  of  the  consequences  in  this 
respect  or  any  other  wrongful  WOTd  or  act; 
second,  there  must  have  existed  at  the  time 
either  really,  or  so  apparently  as  to  lead  a 
reasonable  mind  to  the  belief  that  there  ac- 
tually existed,  a  present  imperious  Impend- 
ing necessity  to  shoot  In  order  to  save  him- 
self or  hla  wife  from  death  or  great  bodily 
harm;  third,  there  must  have  been  no  oth- 
er reasonable  mode  of  avoiding  the  necessity 
of  taking  the  life  of  the  deceased,  apparent 
to  the  defendant  as  a  person  of  ordinary 
prudence  and  courage  (objected  to  as  BOt 
correctly  stating  the  law  applicable).*' 

It  will  be  observed  that  instruction  No.  8 
above  set  out  is  in  the  exact  language  of 
section  2271,  Snyder's  Comp.  St  1909,  ex- 
cept the  words,  "«r  voluntary  intoxication 
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at  the  time,**  an  omitted.  It  Is  Insisted  tbat 
tbla  Instraction  is  erroneons,  end  counsel  ai^ 
Kue  tbat:  "It  may  not  be  said  tbat  tbe  pro- 
rislon  of  tbe  statute  to  bad  law,  and  yet 
we  think  tbere  may  be  itrejudlclal  error  In 
qaoting  tbe  statute  as  tbe  law  goTwnlng 
tbe  deliberations  of  the  Jury.  And  when 
the  bare  provision  of  a  statute  Is  quoted  as 
the  Instruction  to  a  Jury  tbere  ought,  in 
connection  with  It,  to  be  glren  such  explana- 
tions as  will  enable  the  Jury  to  Intelligently 
consider  it  And  tbat  anger  may  arise  from 
a  proToked  cause,  and  we  think  to  sometimes 
Intentionally  provoked,  and  when  such  to  tbe 
case,  and  when  the  evidence  shows  such  pos- 
sibility, the  Jury  should  be  g\vea  to  nnder^ 
stand  tbat  such  heat  of  passion  to  not  the 
anger  referred  to  In  tbe  statute  quoted,  but 
to  rather  tbat  referred  to  in  the  second  enb- 
divlsitm  of  the  statutory  definition  of  man- 
slaughter in  the  first  degree."  It  to  also  ar- 
gued that  the  first  sentence  In  the  thirteenth 
instruction  Intensifies  the  error  In  giving  the 
eighth  without  explanatory  modification,  and 
tbat  tbe  condnding  clause,  "provided  yoa 
find  further  tbat  the  killing  of  the  deceased 
was  without  design  on  the  part  of  tbe  defend- 
ant,"  wholly  destroys  thto  Instruction.  We 
do  not  believe  that  this  contention  to  well 
founded.  These  instructions  state  the  law. 
The  latter  half  of  Instruction  No.  13  covers 
the  objection  as  made,  aud  the  proviso  to 
based  upon  subdivision  2,  f  2276,  Snyder's 
Comp.  St  1909,  defining  "manslanghter  in 
the  first  degree^"  and  set  forth  in  another 
instruction. 

It  to  also  Instoted  that  instructions  Nos.  11 
and  12  are  erroneous,  and  It  to  argued  that 
the  Jury  should  have  been  advised,  In  view 
of  the  testimony  of  tbe  defendant,  hto  wife, 
and  daughters:  "That  they  should  consider 
the  question  as  to  whether  or  not  the  act 
of  killing  was  necessary  to  prevent  the  com- 
mission of  a  crime,  or  the  act  of  deceased 
so  threatening  as  to  cause  such  Interference 
by  a  reasonably  prudent  and  conrageous  man 
who  was  in  that  way  threatened  by  the  de- 
ceased, and  that  If  they  found  from  the  evi- 
dence that  an  attempt  to  commit  a  crime  was 
at  the  time  being  made  by  the  deceased,  but 
that  the  killing  by  defendant,  acting  as  a 
reasonably  prudent  and  courageous  man,  was 
iinnecessary  to  prevent  It,  the  verdict  in  such 
case  should  be  guilty  of  manslaughter  In  the 
first  degree.  Instead  of  instructing  that,  if 
the  act  complained  of  was  without  authority 
of  law,  the  Jur;  should  find  the  defendant 
guilty  of  murder."  And  counsel  In  their 
brief  further  say:  "We  desire  here  to  call 
the  attention  of  the  court  to  the  fact  that, 
while  there  was  evidence  tending  to  show 
that  the  deceased  was  at  the  time  of  his 
death  In  the  act  of  committing  a  crime,  which 
made  It  Incumbent  upon  court  and  Jury  to 
pass  upon,  tbere  was  no  Instruction  given 
covering  the  phase  of  the  case  arising  from 
an  unnecessary  killing  In  order  to  prevent 
such  crime,  If  tbe  Jury  found  from  the  evi- 


dence tbat  the  deceased  was  at  the  time  so 
in  the  act  of  committing  an  assault  upon  Mrs. 
Atchison.  By  such  failure  to  so  instruct,  and 
instructing  that  the  defoidant  most  be  found 
guilty  of  murder.  If  tJie  killing  was  not  Jus- 
tifiable, and  was  Intentional,  the  defendant 
was  deprived,  over  his  objection,  of  the  right 
to  have  the  flense  charged  against  blm, 
considered  in  the  light  of  the  third  subdivi- 
sion of  the  statute  defining  manslaughter  in 
tbe  first  degree.  The  defendant  was  not 
negligent  in  this  respect,  for  hto  request  to 
have  this  instruction  modified  was  opUdt, 
and  tbe  request  was  r^sed."  The  objection 
made  to  as  follows:  **The  defendant,  David 
Atchison,  objects  to  the  instructlfms,  and 
asks  that  the  same  be  not  ^ven  to  the  Jury 
until  modified  In  accordance  vritb  the  ob* 
Jectlons  tiiereto  as  shown  by  the  exceptions 
indorsed  on  the  Instructions  and  in  accord* 
ance  with  objecticms  here  stated:  First,  be- 
cause  the  Instruction  ignores  the  right  of 
tbe  defendant  to  have  the  d^ee  of  the 
crime  reduced  to  manslaughter  In  tbe  first  de- 
gree, when  the  killing  to  perpetrated  unneces* 
sarl^  while  resisting,  as  shown  by  defend- 
ant's testimony,  an  attempt  by  the  person 
killed  to  commit  a  crime,  to  wit,  an  assault 
upon  the  person  of  the  wife  of  the  defendant, 
or  after  such  attempt  should  have  failed." 
It  to  also  at^ed  that  the  error  complained 
of  in  the  eleventh  instruction  was  accentuat- 
ed by  giving  the  twelfth  instruction. 

Section  CS57,  Snyder's  Comp.  St  1900,  pro- 
vides: "In  charging  the  Jury,  the  court  must 
state  to  them  all  matters  of  law  which  It 
thinks  necessary  for  their  Information  in 
giving  their  verdict,  and  If  it  state  the  tes- 
timony of  the  case,  it  must  In  addition  In- 
form the'  Jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact  Either  par- 
ty may  presMit  to  the  court  any  written 
charge,  and  request  that  It  be  given.  If  the 
court  thinks  It  correct  and  pertinent,  it  must 
be  given,  if  not  It  must  be  refused.  Upon 
such  charge  presented  and  given  or  refused 
the  court  must  Indorse  or  sign  its  dectolon. 
If  part  of  any  written  charge  be  given  and 
part  refused  the  court  must  dlstlngutob, 
showing  by  the  Indorsement  or  answer  what 
part  of  each  charge  was  given  and  what  part 
refused."  It  to  well  settled  that  the  court  In 
Its  Instructions  to  a  Jury  In  a  criminal  cause 
must  instruct  them  upon  the  law  applicable 
to  the  evidence  adduced  upon  the  trlaL  Tbto 
Is  the  purpose  of  the  Instructions  given  by 
the  court  and  is  only  properly  fulfilled  when 
the  Jury  retire  to  deliberate  fully  informed 
upon  the  law  which  Is  to  govern  them  in 
their  deliberations.  "The  charge  should  state 
the  law  In  Its  application  to  the  facts,  as  al- 
ready explained,  correctly  and  fully.  If, 
for  example,  tbere  are  different  degrees  of 
an  offense,  the  law  of  each  degree,  which  the 
evidence  tends  to  prove,  should  be  given,  but 
not  of  any  degree  which  it  does  not  tend  to 
prova"  Bishop,  Crim.  Proc  par.  980.  The 
theory  at  the  state  was  that  tbe  defendant, 
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with  malice^  or  actnated  hj  tbe  spirit  of 
revenge,  dellbwatdy  ahot  the  deceased,  wben 
'Uiere  was  no  necesatty  for  blm  to  do  to 
protect  hl8  habitation  m  family,  and  no  lAr- 
cnmatances  at  the  time  to  Jostlty  a  passion 
which  caused  him  to  shoot  the  deceased. 
Hie  theory  of  defendant  was  that  he  shot 
and  killed  the  deceased  to  prevent  blm  from 
ctHnmlttlng  a  felonious  assault  on  the  person 
of  his  wife,  and  he  and  his  family  so  testi- 
fy. The  issue  was  elearljr  d^ed.  If  the 
tteoiy  of  Ibe  defendant  be  supported  by  the 
fkcts,  be  was  not  guilty  of  any  offense,  but 
was  entirely  justified.  If  the  theory  of  the 
state  was  correct,  then  the  crime  was  mur- 
der. 

The  Instructions  of  the  court  fully  and 
fairly  present  the  law  of  the  case  upon  the 
theory  of  the  defense,  and  also  the  law  ci 
manslaughter  In  the  first  degree  by  Instruc* 
tlon  No.  6,  as  follows:  "Homldde  Is  man- 
slaughter In  the  first  degree  when  perpetrat- 
ed without  design  to  effect  death,  and  in 
the  heat  of  passion,  hat  in  u  cruel  or  un- 
usual manner,  or  by  means  of  a  dangerous 
weapon,  unless  it  is  committed  under  soch 
circumstances  as  constitute  excusable  or  Jus- 
tifiable homicide,  or  when  the  killing  la  per- 
petrated unnecessarily  either  while  resisting 
an  attempt  by  the  person  killed  to  commit  a 
crime,  or  after  soch  attempt  shall  have  fail- 
ed." And  instruction  No.  9,  as  follows :  "^e 
Indictment  in  this  case  charges  the  highest 
d^:ree  of  homicide;  but  the  charge  in  the 
Indlctmrat  embraces  all  the  lower  d^rees 
of  such  crime,  viz.,  manslaughter  In  the  first 
degree  and  manslaughter  in  the  second  de- 
gree, as  well  as  that  of  Justifiable  homicide. 
The  d^endant  is  presumed  to  be  innocent  of 
the  crime  charged  and  of  each  lower  degree 
of  crime  embraced  In  the  indictment,  until 
the  contrary  Is  made  to  appear  by  compe- 
tent evidence  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt;  and.  If  you  en- 
tertain a  reasonable  doubt  of  the  guilt  of 
the  accused.  It  la  your  duty  to  return  a  ver- 
dict of  not  guilty."  There  was  no  objections 
made  and  no  exceptions  were  taken  to  these 
Instructions.  It  Is  here  insisted  that  they 
do  not  go  far  enough,  and  are  therefore  to 
that  extent  erroneous.  In  the  absence  of  a 
more  complete  Instruction  presented  to  the 
court  on  the  part  of  the  defendant  with  the 
request  that  It  be  given,  we  cannot  believe 
that  the  failure  to  explain  the  Instruction  de- 
fining manslaughter  In  the  first  degree  con- 
stitutes error. 

Tbe  vice  Imputed  to  Instruction  No.  14  Is 
that  "manslaughter  In  the  second  degree"  la 
not  defined.  The  question  Is :  Does  the  evi- 
dence In  the  case  show,  or  tend  to  show,  any 
of  the  elemmts  or  ingredients  of  manslaugh- 
ter in  the  second  degree?  Assuming  the 
facts  to  be  as  claimed  by  the  defendant  In 
this  regard  and  as  shown  by  the  testimony 
offered  on  his  behalf,  there  was  no  such  evl- 
d^oe  adduced  upon  the  trial.  In  Cannon  v. 
iOie  Territory,  1  Okl.  Cr.  600,  99  Pac.  622. 


it  was  held  by  tills  court  that  It  la  the  duty 
<it  the  eonrt  to  say,  u  a  matter  of  law,  if 
there  Is  any  eridoice  that  wonid  tend  to  re- 
duce tiie  degree  of  the  offense  to  mansl  sui- 
ter la  the  second  degree.  Afr.  Wharton 
says:  "The  province  of  the  court,  on  an  is- 
sue as  to  the  degrees  of  a  homicide,  is  to 
guide  and  direct  the  jury,  and  ke^  them 
n-ithln  proper  bounds.  It  Ib  its  duty  to 
detwmlne  whether  compet«kt  evidence  has 
been  introduced,  which,  if  believed  by  the 
Jury,  would  furnish  the  elem^ts  or  Ingredi- 
ents of  any  particular  grade  of  homldde." 
Wharton  on  Homicide  (3d  Ed.)  241.  We 
are  of  opinion  that,  under  the  facts  In  this 
case,  there  was  no  evidence  whldi  authoriz- 
ed an  InEtruction  on  the  law  of  manslans^tOT 
In  the  second  degree. 

Finally,  It  Is  asserted  that :  "The  fifteenth 
Instruction  proceeds  upon  the  ground  that 
the  Jury  must  believe  there  was  reasonable 
grounds  for  the  defendant's  belief  that  the 
wife  of  the  defendant  was  In  danger  of  suf- 
fering great  bodily  harm  at  the  bands  of  de- 
ceased, and  that  there  'vas  no  other  ap- 
parently safe  means  of  escape,  when  It  should 
have  stated  that  such  fact  as  viewed  from 
the  standpoint  of  defendant,  considering  all 
the  facts  and  circumstances  shown  upon  the 
trial,  was  sufficient  to  justify  the  act  com- 
plained of."  There  Is  no  merit  In  this  con- 
tention. Considering  the  Instructions  of  the 
learned  trial  judge  as  a  whole,  we  do  not 
find  any  Inadequacy,  nor  do  we  find  any  In- 
dication whatever  (tf  either  jvejudice  or  par- 
tiality. 

The  only  remaining  assignment  of  error  is 
that  '"the  verdict  and  Judgment  are  contrary 
to  the  law  and  the  facts  offered  In  evidence 
upon  the  trial."  The  questions  presented  by 
this  assignment  have  been  fully  considered. 
Our  views  as  to  the  sufficlmcy  of  the  evi- 
dence to  sustain  the  verdict  were  stated  at 
the  outset.  We  entertain  no  doubt  on  this 
question.  The  defendant  was  well  and  ably 
defended  In  the  court  below,  and  his  emi- 
nent counsel  In  their  brief  before  this  court 
have  learnedly  elaborated  on  the  few  irreg- 
ularities which  occurred  upon  the  trial;  but 
the  day  Is  past  In  the  administration  of  crim- 
inal law  in  this  state  for  a  criminal  to  es- 
cape the  just  penalty  of  the  law  on  a  mere 
technicality  not  Involving  a  fundamental 
principle  or  a  substantial  right  Section  6957, 
Snyder's  Comp.  St  1909,  prescribes  that: 
"On  an  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  The  letter 
and  spirit  of  this  law  Is  that  if  the  defend- 
ant has  had  a  fair  trial,  and  If  this  court  is 
satisfied  that  the  conviction  Is  sufficiently 
supported  by  competent  evidence,  and  the 
verdict  against  him  was  not  reached  by  er- 
ror, or  as  the  result  of  passion  or  prejudice^ 
the  conviction  should  be  affirmed. 

We  have  carefully  examined  the  record, 
and  in  connection  wiQi  the  very  able  and 
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tiaborate  brief  tA  coonsel  for  the  defendant, 
and  bare  fully  considered  the  questions  pre- 
sented. For  the  reasons  herein  stated,  we 
are  of  opinion  that  the  defendant  bad  a  fair 
and  Impartial  trial,  and  that  no  error  was 
committed  prejudicial  to  'bis  satatantlal 
rights. 

The  Judgment  of  tiie  district  court  of 
Canadian  conn^  Is  therefore  affirmed. 

rUBMAN*  P.  J.,  and  OWEN,  J.,  concur. 


.(B6  Or.  98) 

VraiTED  et  aL  t.  CAVIN  et  aL 
(Snpreme  Court  of  Oregon.    De&  14,  1809.) 

1.  WAnns  AND  Water  Coubsbs  <|  135*>~ 

IBRIOATION  —  APPBOFBIATIOIT  OV  WATKB 
BlOUTS— DiUOENCB. 

Where  an  Irrigation  ditch  was  completed 
within  four  Tears  from  the  commencement  tbere- 
«l,  it  was  witbin  a  sufficient  time,  In  view  of 
the  difficulties  encountered  ia  Its  constmction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  9;  Dec.  Dig.  i 
185.*J 

2.  Watebs  ahd  Wateb  Coubsbs  (|  139*)— 
Water  Riqbtb  —  Appbofbiatioh  —  Rela- 
tion Back. 

Where  the  conatraction  of  Irrigation  ditch- 
«s  was  prosecuted  with  proper  duigence,  the 
rights  acquired  related  back  to  the  commence- 
ment of  the  work. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  S  10;  Dec.  Dig.  | 
130.*] 

8.  Watebs  and  Wateb  Courses  (B  145*)— 

iBBiaATION—CHANOE  IN  POIKT  OP  DIVER- 
SION. 

A  change  ia  the  point  of  dlver^on  of  vater 
for  irrigation  and  place  of  use  may  bo  made 
when  it  can  be  dons  without  prejudice  to  the 
rights  of  others. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Coarses,  Dec.  Dig.  |  145.*] 

4.  Waters  and  Water  Courses  (S  140*)— Ap- 

FROPRIATION  OP  WaTEB  RIGHTS  —  PEIOBI- 
TIE8. 

Any  person  or  nnmber  of  persons  may  have 
an  Interest  in  or  become  the  exclusive  owner 
or  owners  of  differeot  water  rights,  each  of 
which  rights  may  have  had  their  inceptioa  at 
different  times,  and  in  such  cases  the  order  of 
their  respective  priorities  must  necessarily  de- 
pend on  the  dates  of  the  initiation  of  each  par- 
ticular right 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  %  140.*] 

6.  Waters  and  Water  Courses  (S  143*)— Ap- 
PROPRiATro  N— Quantity. 

The  right  to  water  claimed  by  prior  ap- 
priatora  for  irrifration  is  limited  in  quantity  by 
the  use  for  which  the  appropriation  is  made 
and  to  which  it  may  in  reasonable  time  be  ap- 
plied. 

[Ed.  Note.— For  other  cases,  see  Wateni  and 
Water  Courses,  Cent  Dig.  |  1S2;  Dec.  Dig.  fi 
143.*] 


through  them,  ts  the  measure  and  Omit  of  Oie 
right  of  the  appzoptiators. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cou^8e^  Cent  Dig.  |  162;  Dec  Dig.  | 
143.  •] 

7.  Waters  and  Wateb  Courses  (|  143*>— Ib- 

BiQATiON— Capacity  of  Ditch, 

The  capacity  of  an  irrigation  ditch  !s  the 
ntmost  limit  of  the  right  of  the  appropriatota. 

[Ed.  Note.— Fw  other  cases,  see  Wsters  and 
Water  Courses,  Cent  Dig.  %  102;  Dee.  Dig. 
I  143.*  J 

&  Evidence  (%  471*)— Opinion  Evidence— Ib- 

BIQATION— AUOUNT  OF  WaTEB  REQUIBED. 

Testimony  as  to  the  quantity  of  water 
required  for  proper  irrigation  of  lands  In  a 
certain  vicinity  amounts  only  to  opinion  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  S  471.*] 

9.  Etidbncb  (S  688*)— WEioirr— Cbedibixjtt 
of  WrfNEBS— Oeviotis  Inaccdxaoies. 

Testimony  of  a  witness  that  a  flow  of  17 

Inches  of  water  per  acre  was  necessary  for  the 
irrigation  of  certain  lands  was  bo  obviously  on- 
reliable  that  It  will  not  be  accepted  by  the 
court,  though  undisputed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2437;   Dee.  Dig.  |  588.*] 

10.  Waters  and  Water  Courses  (8  152*)— Ib- 
BiOATioN— Quantity  of  Water  Necessart 
—Evidence. 

Under  the  evidence,  held,  that  10  second 
feet,  or  400  inches,  was  ample  for  the  irriga- 
tion of  plaintiff's  land  having  an  area  of  440 
acres. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Conises.  Dec  Dig.  1  152.*] 

11.  Waters  and  Wateb  Courses  (8  140*)— 
iRRiaATION— Quantitt  Requiked— Use  bt 
Otiier»— Fbiobities. 

Where  the  quantity  allowed  a  particular 
owner  for  irrigation  Is  not  required.  It  becomes 
fiobject  to  use  bjr  others  on  the  stream  in  the 
order  of  their  rights. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coursea,  Dec  Dig.  |  140.*] 

12.  Waters  and  Wateb  Coubses  ({  144*)— 
Irrigation  —  Appropsiation  or  Water  — 
Limit  to  Particular  Lands. 

Where  an  owner  relied  for  his  water  r^'^hts 
On  a  diversion  made  through  a  particular  ditch, 
he  is  limited  in  his  use  to  the  lands  under  that 
ditch  which  may  be  irrigated  by  water  diverted 
through  It  or  other  ditches  under  It,  and,  while 
not  oeceesarily  confined  to  the  same  specific 
tracts  upon  which  the  water  has  theretofore 
l>een  appliod,  he  is  restricted  to  acreage  upon 
which  the  appropriation  was  perfected  at  the 
time  of  the  inception  of  the  water  rights  of 
other  claimants  which  did  not  exceed  the  num- 
ber of  acres  previously  owned  by  him. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  152;  Dec  Dig. 
§  144.*! 

13.  Waters  and  Water  Courses  (8  152*) — 
Action  to  Determikb  Water  Riqitts— Ap- 
pcai^Relief  to  Nonanswebino  Defend- 
ants. 

OrdiDarily,  a  Judgment  b^  default  will  not 
be  disturbed;  but,  water  suits  being  soi  fo- 
eris,  the  court  may  exercise  Us  discretion,  and 
\yhere  a  quantity  of  water  was  awarded  to 
plaintiff,  as  against  oonanswerlng  defendants, 
far  greater  than  necessary  for  his  use,  the  de- 
cree will  be  modified  by  reducing  the  quantity. 


6.  Watebs  and  Wateb  Coitbbeb  (%  1^*)— Ap- 
fbofbiation— Ibbioation— Qdantitt. 

The  beneficial  use  and  the  needs  of  the  ap- 
propriators  of  water  for  irrigation,  and  not  the      [Ed.  Note.— For  other  cases,  see  Waters  and 
capacity  of  the  ditches,  or  quantity  first  run  Water  Courses,  Dec.  Dig.  1 1^*] 
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14.  Watcm  and  Watbb  CouBass  a  182^ 

iBBlOATIOir— AonON  TO  DVECBiaKB  BlOHT. 

Ad  action  to  determine  water  rights  may 
be  maintaineil  against  any  persons  claiming  ad- 
versely or  who  are  necessary  to  a  complete  de- 
termination of  the  controvemy,  though  plain- 
tiff Is  not  injured  by  any  interference  by  de- 
fendants. 

[Ed.  Note—For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  152.*] 

15.  Watkbs  and  Water  CotmsES  (S  152»)— 
Action  to  Detebminb  Bjohtb— Rbuet  as 
BinrwEBN  Defendants. 

In  an  action  to  determine  water  rights, 
It  was  error  to  adjudicate  the  relative  rights 
of  defendants  as  to  each  other,  where  no  issue 
was  made  or  attempted  to  be  framed  between 
them  and  all  the  parties  were  not  ordered 
brought  in. 

WEd.  Note.— For  other  caaes,  see  Waten  uid 
Bter  Courses,  Dec.  Dig.  i  162.*] 

Appeal  from  Caroult  Ootirt,  Baker  County ; 
W.  L.  Brndshaw,  Judge. 

Action  by  Thomas  J.  Whited  and  others 
against  Samuel  Cavln  and  others.  From  a 
Judgment  for  plaintiffs,  Samuel  Cavln  and 
cnrtain  other  of  defendants  wpeal.  Modi- 
fled. 

Tbli  Is  a  suit  to  dstonnine  the  right,  as 
between  plalntlfDs  and  defendants,  to  the 
nse  of  the  waten  at  the  soutb  fork  of  Burnt 
river  In  Bak»  coontr*  The  complaint  Is  in 
the  usual  form,  and  pleads  prior  appn^rla- 
tiott  by  plaintiffs,  as  against  all  of  the  de- 
fendants, to  the  use  of  760  Inches  of  the 
waters  of  the  stream,  averring  the  Inception 
of  theAr  rights  to  be  in  the  spring  of  1881. 
bnt  does  not  seek  a  determination  ot  the 
plalntlfffli'  rights,  as  between  themnlves. 

Defendants  Samuel  Gavin,  Mike  Bouse, 
Mrs.  Lizzie  Camlga,  Mn.  DelUah  a.  Nelson. 
Mrs.  Ella  Powell,  administratrix  of  the  es- 
tate of  John  Powell,  deceased,  and  J.  M. 
Laport,  answered,  and,  after  the  usual  de- 
nials, pleaded  ownership  in  lands  therein  de- 
scribed and  prior  appropriation  of  the  water 
used  In  the  irrigation  thereof,  and  ask:  That 
the  heirs  at  law  of  John  Powell,  deceased,  be 
decreed  to  be  tbe  owners  of  a  water  right, 
and  the  right  to  take  water  from  the  South 
fork  of  Burnt  river,  to  the  extent  of  75  inch- 
ea,  for  Irrigation  purposes  upon  their  prem- 
ises ;  that  such  right  be  decreed  to  be  prior 
in  time  and  first  .In  right  as  against  the 
plalntlffli,  and  each  of  them;  that  the  heirs 
of  the  estate  of  John  PoweU,  deceased,  and 
the  defendant,  J.  M.  Laport,  be  decreed  to 
be  the  owners,  Jointly,  of  a  water  right,  and 
right  to  take  water  from  the  South  fork  of 
Burnt  river,  to  the  extent  of  300  Inches,  for 
irrigating  purposes,  upon  the  lands  describ- 
ed in  the  complaint  as  belonging  to  them; 
that  this  right  be  decreed  to  be  prior  In  time 
and  superior  In  right,  as  against  the  plain- 
tiffs, and  each  of  them,  except  as  to  the 
right  of  1'bomas  J.  Whited,  to  the  extent  of 
50  Inches  of  water  from  the  South  fork  of 
Burnt  river;  that  the  defendants  Samuel 


Cavln,  Mrs.  Lbzle  B.  Okmiga,  Mrs.  Delilah 
O.  Ntisoo,  the*eetate  of  Thomas  Drislln,  de- 
ceased, Viola  Munn,  and  Bl  L.  Sanford  be 
decreed  to  be  the  prior  and  superior  owners 
of  the  right  to  divert  wat^  from  the  river 
mentioned,  to  the  extent  of  400  Inches,  for 
the  Irrigation  of  their  premises,  as  against 
plaintiffs,  and  each  of  them,  ezc^t. Thomas 
J.  Whited,  to  the  extent  of  60  Indies,  and  no 
more.  The  defendants  Gteorge  Fleetwood, 
Fulton  Fleetwood,  G.  P.  Lawrance^  H.  O. 
Elms,  George  Elms,  Thomas  Elms,  William 
Morfltt,  William  Chamberlain,  James  M. 
Moore,  George  Fosnot,  and  Boyd  Elliott  In- 
terposed a  demurrer  to  the  complaint,  which 
was  overruled,  and,  declining  to  further 
plead,  a  decree  was  altered  for  want  of  an 
answer,  awarding  to  plalntifte,  as  against 
them,  the  first  right  to  the  use,  for  irriga- 
tion purposes,  of  750  Inches  of  the  waters 
Involved. 

Plaintiffs,  replying  to  the  answer,  placed 
the  cause  at  issue  as  between  them  and  the 
answering  defendants,  and  testimony  was 
taken  thereon,  based  upon  which  the  court 
entered  a  decree,  awarding  to  plaintiffs,  as 
against  the  answering  defendants,  and  each 
of  them,  the  first  and  prior  right  to  the  use 
of  564  inches  of  watw,  miner's  measurement, 
from  the  South  fork  of  Burnt  river,  to  be 
diverted  to  and  upon  their  premises.  The 
findings  and  decree  further  set  out  and  de- 
termine the  rights,  of  all  the  defendants 
upon  whom  service  of  summons  was  had, 
as  between  themselvee,  followed  by  the  usual 
Inhibitions,  awarding  to  plaintiffs,  as  agfllnst 
all  the  defendants,  their  costs  and  disburse- 
ments. From  this  decree,  defendants  J.  M. 
Laport,  Mrs.  Ella  Powell,  Samuel  Cavln,  Mike 
Rouse,  Mrs.  Lizzie  Gamiga,  and  Mrs.  Ddilab 
G.  Ndson  appeal. 

John  L.  Rand  (Samnd  White,  on  the  brief), 
for  appellanlB.  J.  N.  Hart  (Hart  ft  Nichols^ 
on  the  brief),  for  respmdents.  Gnstar  An- 
derson, amicus  CO  rifle. 

KINO,  J.  (after  stating  the  facta  aa 
abovfii).  A  careful  examination  of  the  record 
discloses  the  following  state  of  facts:  The 
South  fork  of  Burnt  river  Is  a  perennial 
stream,  furnishing  a  supply,  during  the  dry 
period  of  ea<di  year,  of  from  20  to  40  sec- 
ond feet  of  water,  and  rises  near  the  south- 
west corner  of  Baker  county,  flowing  north- 
easterly, through  an  arid  section  of  country, 
for  a  distance  of  about  12  miles,  where  it 
empties  Into  the  main  channel  of  Burnt  riv- 
er. In  18S0  Thomas  J.  Whited,  one  of  the 
plaintiffs,  settled  on  the  South  fork  of  Burnt 
river,  where  he  has  since  resided.  Some 
time  in  1881,  at  a  point  on  the  west  bank 
of  the  stream,  and  a  short  distance  al>ove 
the  southwest  comer  of  his  land,  in  the 
northeast  comer  of  the  southeast  quarter  of 
section  1,  township  13  souUi,  range  36  east, 
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W.  IL,  Iw  canmenced  anffl  coiurtrncted,  tor  a 
distance  of  about  800  feet;  a  ditch  tbree  feet 
in  width  and  of  about  the  same  depth,  when 
the  work  was  dlsconttnned.  ^e  followli^ 
Tear  be  contbraed  his  biutcv  and  construc- 
tion of  the  ditch  contont^ated  by  this  loca- 
tion, extending  it  about  a  Quarter  of  a  mn& 
As  thus  extended  the  ditch  was  reduced  In 
alae,  and  made  large  enough  only  to  meet 
his  Immediate  demands,  conslstliig  in  the 
Irrigation  of  a  small  crop  then  in  cultiva- 
tion <m  Ids  premises.  By  the  year  1883  the 
other  plalntlflft  sMtiled  in  the  same  nels^bop- 
hood,  whOb  In  the  spring  of  that  year,  en- 
tered into  an  agreement  with  the  Whitede, 
irtwreby  the  ditch,  begim  in  1881,  ^onld  be 
enlarged  and  extended  to  cover  the  lands 
lying  thereunder,  and  soon  aStet  snch  en- 
largemrat  and  extension,  during  the  same 
year,  some  water  was  conveyed  through  the 
dlteh  to  and  orev  the  Whlted  pr<^rty.  Tbla 
canal  is  now  known  as  the  "Whank-Whlted 
Uppw  ditch."  Plalnttfls*  Joint  holdings  along 
the  stream  aggregate  1080  actee  ct  land,  not 
more  than  480  acres  being  west  of  the  creek 
and  under  the  ditdi  or  canal  menthmed, 
the  tillable  portl<m  of  which,  not  eneedliig 
440  acres,  was  Intended  to  be  reclaimed  by 
their  aninvriatlon.  The  defendants,  and 
their  predecesBWs  in  interest,  settled  upon 
the  South  fork  of  Burnt  river  after  the  com- 
mencemCTt  of  the  construction  of  the  ditch 
mentioned.  At  the  time  plalntlfls  began  the 
enlargauent  of  th^  canal,  ncme  of  the  de* 
femdants  had  taken  any  st^  toward  the  lo- 
cation of  water  rights  in  that  vidntty.  The 
"Wbam-WhSted  Lower  ditch"  was  conatruc^ 
ed  in  1887,  and  4s  a  pert  of  the  system  con- 
^nplated  by  tba  enlargement  of  the  u[h 
per  ditch  of  that  nama  The  "Tlgnr  dltdi" 
was  constructed  in  1895,  tapping  the  channel 
<a  the  cre^  about  a  mile  and  a  quarter 
above  the  Wham-Whlted  Upper  ditch.  Its 
ownership  Is  not  clear,  but  appears  to  be 
plaintiffs  Thomas  J.  Whlted  and  Joseph 
Wham,  and  defendants  James  Moore,  Boyd 
Elliott,  Oeorge  Fosnot,  and  M.  L.  Hosklns. 
The  Tiger  and  Curop  ft  Co.'b  ditches  were 
constructed  after  the  appropriation  made  by 
appellants  through  their  canals,  herein  de- 
scribed. 

In  the  Bpring  of  1884,  J.  M.  Laport  Initi- 
ated a  water  right  through  what  has  since 
been  known  as  "Powell's  East  ditch,"  which 
was  used  during  that  season  In  the  Irrigat- 
ing of  three  or  four  acres  of  land.  In  the 
year  1887  Laport  Initiated  another  water 
right,  higher  up  the  river,  by  digging  a  few 
rods  of  ditch,  tapping  the  stream  at  a  point 
on  the  west  side  of  section  13,  and,  a  few 
months  later,  entered  Into  an  agreement,  re- 
specting this  contemplated  apprt^rlatlon, 
with  John  Powell,  and,  as  a  result,  had  sur- 
veyed what  Is  known  as  the  "Powell-Laport 
ditch."  Along  this  line  of  survey  they  dug, 
in  1887,  a  ditch,  tapping  some  warm  springs 
situated  near  the  river,  and  secured  thereby, 
for  Irrigation  purposes,  a  flow  of  75  to  100 


hK^es.  The  f<dlowing  year  this  canal,  for 
the  purpose  of  irrigating  the  Powell  and  La- 
port farms,  was  extended  up  the  stream  to 
a  point  where  It  connected  with  the  few 
rods  of  ditch  last  mentioned,  tapping  the 
Sonth  fork  of  Burnt  river,  and  diverting 
therefrom  a  largo-  quantity  oi  water.  Tills 
ditch  has  a  carrying  capacity  of  360  indies, 
having  been  ntended  from  year  to  year 
until  1891,  when  It  was  completed  to  the 
point  of  Its  present  use.  What  is  designat- 
ed as  the  'H^ampbell"  or  "Elms"  ditch  taps 
the  South  fork  of  Burnt  river  near  the  cen- 
ter of  the  north  line  of  section  28,  and  la 
used  in  the  irrigation  of  the  lands  of  some 
of  the  nonanswerlng  defendants.  The  con- 
struction of  ttds  ditch  was  b^n  abont  the 
year  1888;  and  suteequentiiy  enlarged,  the 
atent  of  which  is  not  clear ;  bnt  In  1894  it 
was  Increased  to  Its  present  carding  ea- 
padly,  estimated  at  654  Indies.  The  wa- 
ter right  aoqnlred  through  what  is  known 
as  the  "Gavin  dltdi"  was  Initiated  abont  the 
year  1886.  This  ditch,  the  capadty  of  whidi 
is  estimated  at  874  indies,  taps  the  east  tfde 
of  the  South  fork  of  Burnt  river  abont  1% 
miles  above  the  Campbdl  or  Elms  ditch,  and 
was  first  extensively  used  in  1889,  in  the 
irrigation  of  lands  owned  by  t^  predeces- 
sors in  Interest  of  Samnri  Cavln,'  Mrs.  I4zzie 
B.  Caml^,  Bi  B.-  Carlisle,  Mrs.  Delilah  O. 
Nelson,  Mike  Bons^  and  L.  Santord.  The 
canal  known  as  the  TAUcaster  dlbdi"  taps 
the  east  side  of  the  South  fork  of  Burnt 
river  above  the  Cavln  ditch,  and,  like  flie 
Gavlu  ditch,  runs  in  a  northeasterly  direc- 
tion. It  was  b^n  and  completed  prior  to 
the  year  1891,  has  a  carrying  capacity  of 
440  Inches,  and  has  been  used  In  the  irriga- 
tion of  lands  owned  by  Bouse  Bros.,  O.  G. 
Nelson,  and  G.  W.  Fleetwood. 

It  thus  appears  that  plaintiffs'  rights  in 
and  to  the  waters  of  the  South  fork  of  Burnt 
river  were  Initiated  prior  to  those  of  any  of 
the  defendants.  Arrangements  were  made  In 
1883,  whereby  the  plaintiffs  Joined  In  the 
enlargement  and  extension  of  the  ditch  be- 
gun by  Whlted  In  1881,  and  the  work  of 
enlarging  and  extending  It,  to  cover  their 
lands,  was  dlllgeutly  prosecuted  until  its 
completion,  which  was  accomplished  within 
four  years  from  the  commencement  thereof. 
This,  we  believe.  In  view  of  the  difficulties 
encountered  In  Its  construction,  and  other 
circumstances,  disclosed  by  the  record,  was 
within  a  reasonable  time.  Moss  v.  Rose,  27 
Or.  595,  41  Pac.  G66,  50  Am.  St  Rep.  743; 
Nevada  Ditch  Company  v.  Bennett,  30  Or. 
59,  61,  45  Pac.  472,  60  Am.  St  Rep.  777.  It 
Is  well  settled  in  this  state  that  under  such 
circumstances,  plaintiffs'  rights  relate  back 
to  the  commencement  of  their  work  in  1883, 
and  that  Thomas  J.  Whtted's  rights  therehi 
attach  at  an  earlier  period,  the  date  of  which 
is  not  material  to  this  controversy.  Nevada 
Ditch  Co.  V.  Bennett  30  Or.  59,  45  Pac  472, 
60  Am.  St  Rep.  777.  The  principal  question, 
then,  with  which  we  are  confronted.  Involves 
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the  quanUty  of  water  to  which  plalntUEa  are 
oitltled.  Whlted  testifies  that.  In  cleaning 
ont  the  ditch  from  year  to  year,  It  has  been 
enlarged  faom  10  to  30  per  cent  In  excess 
of  Its  original  atze.  Other  witnesses  give 
evidence  to  the  same  effect;  some  placing 
its  carrying  capacity,  at  the  time  of  Its  com- 
pletion in  18S7,  as  low  as  100  to  160  Inches, 
while  others  say  it  has  increased  In  size  and 
capacity  to  from  one-third  to  one-half.  Tak- 
ing all  of  the  testimony  into  consideration, 
we  think  it  reasonably  safe  to  infer  that  the 
carrying  capacity  of  the  Wham-Whited  Up- 
per ditch  has,  since  1887,  been  Increased 
abont  80  per  cent,  and  that,  at  the  time  of 
the  location  of  the  appellants'  water  rights. 
It  was  about  10  second  feet,  or  400  inches. 
Tbis,  we  find,  Is  the  quantity  to  which  plaln- 
tUtB,  as  against  ail  the  defendants,  are  en- 
titled, west  of  the  channel  of  the  creek  and 
below  the  Wham-Whlted  Upper  ditch,  for  a 
snffldent  time  dnrlng  each  irrigation  season 
to  properly  irrigate  their  lands. 

Plaintiffs  do  not,  in  this  proceeding,  assert 
any  claim  to  a  water  right,  as  agatnt  de- 
fendants, through  the  Tiger  ditch, '  but  seem 
to  rely  upon  the  rights  acquired  by  their 
enlargement  and  extension,  in  188S,  of  the 
Wham-Whited  Upper  ditch.  The  answering 
defendants  (appellants),  however,  set  up  their 
rights,  and  claim,  as  prior  approprlators 
against  the  plaintiffs,  all  of  the  water  re- 
quired to  fill  their  ditches,  except  60  inches 
(without  pressure),  conceded  as  a  first  right 
to  Thomas  J.  Whlted,  and  (excepting  the  400 
Inches  here  awarded  plaintiffs)  have  estab- 
lished a  prior  right  to  such  quantity  as  was 
diverted  and  In  actual  use  by  them  fn  1895, 
when  the  Tiger  ditch  was  built  But  the 
quantity  required  and  actually  appropriated, 
and  acreage  upofi  which  applied,  at  that 
time,  is  not  sufficiently  established  to  enable 
na  to  determine  the  quantity  which  should 
be  awaided  them  as  a  second  right,  and  pri- 
or to  the  appropriation  which  might  be  as- 
serted through  the  Tiger  ditch.  Moreover, 
but  two  of  the  plaintiffs,  Thomas  J.  Whlted 
and  Joseph  Wham,  appear  to  be  Interested 
in  the  Tiger  ditch  and  water  right,  while  the 
others  Interested  therein  are  defendants,  and 
no  issues  ara  framed  between  the  owners  of 
this  ditch  and  water  right  sufficient  to  en- 
able a  court  to  determine  their  relative  rights. 
Counsel  for  plaintiffs  a^e  that  the  nse 
through  the  Tiger  ditch  la  merely  a  change 
In  point  of  diversion.  A  change  In  the  point 
of  diversion  and  place  of  use  may  be  made 
when  it  can  be  done  without  prejudice  to  the 
rights  of  others  (Hough  v.  Porter,  61  Or. 
818,  438,  96  Pac.  782,  98  Pac.  106S,  102  Pac. 
728) ;  but  It  is  not  disclosed,  by  the  evidence, 
to  be  the  purpose  to  change  ^ther  the  point 
of  diversion  or  the  place  of  nse.  On  the  oth- 
er hand,  it  Is  clear  that  not  only  is  there 
no  Intention  to  abandon  any  land  irrigated 
through  plaintiffs'  first  ditch,  but  that  the 
Tiger  ditch,  and  diversion  through  It,  Is  In- 
tended for  use  upon  additional  lands.  In 
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fact,  it  Is  evident  that  this  Is  a  new  and 
additional  appropriation.  In  which  persons 
other  than  plaintiffs  are  Interested,  and  must 
be  treated  as  such.  Any  person  or  number 
of  persons  may  bare  an  interest  In.  or  become 
the  exclusive  owner  or  owners  of,  different 
water  rights,  each  of  which  rights  may  have 
had  their  Inception  at  different  times,  and 
In  such  cases  the  order  of  their  respective 
priorities  must  necessarily  depend  upon  the 
dates  of  the  Initiation  of  each  particular 
right   Long  cm  Irrigation,  S3  58,  50. 

Under  this  state  of  the  record,  we  deem  It 
advisable  not  to  attempt  a  determination  of 
any  rights  between  either  the  plaintiffs  or 
defendants,  relatively  or  otherwise,  respect- 
ing the  water  rights  claimed  through  the 
Tiger  ditch  by  the  plaintiff  Whited  or  others, 
further  than  that  the  appropriation  througti 
this  canal,  whatever  it  may  be,  is  subsequent 
In  time  and  right  to  such  interest  of  the 
answering  defendants  as  may  have  attached 
prior  to  1895.  The  purpose  of  alluding  to 
the  dates  of  the  appropriation  of  the  de- 
fendants is  merely  to  determine  when  their 
rights  attached  relative  to  Interests  Initiat- 
ed through  the  Wham-Whited  Upper  ditch 
and  Tiger  ditch,  respectively,  and  for  no  oth- 
er purpose;  nor  will  our  reference  there- 
to be  deemed  an  adjudication  of  any  of  the 
relative  rights  of  defendants  in  subsequent 
controversies,  if  any. 

Plaintiffs,  however,  insist  upon  a  right 
through  their  appropriation  of  1883,  for  all 
lands  brought  under  cnltlvatlon  since  that 
date ;  but  this  contention  cannot  be  upheld. 
The  right  to  water,  claimed  by  prior  appro* 
priators  for  irrigation  purposes,  is  always 
limited  In  quantity  by  the  use  for  which  the 
appr(vrIatlon  is  made,  and  to  which  it 
may.  In  a  reasonable  time,  be  applied;  and 
It  Is  so  well  settled  as  almost  to  become 
axiomatic  that  beneficial  use  and  the  needs 
of  the  approprlators,  and  not  the  capacity  of 
the  ditches,  or  quantity  first  run  through 
them,  la  the  measure  and  limit  of  the  right 
of  thel  approprlators.  WhUe  the  quantity 
to  which  the  approprlators  may  be  entitled 
does  not  necessarily  equal  the  carrying  ca- 
pacity of  the  ditch,  the  capacity  thereof  Is 
essentially  the  utmost  limit  of  such  right 
Seaweard  v.  Pacific  Live  Stock  Co.,  49  Or., 
167,  88  Pac.  963;  Williams  v.  Altnow,  51  Or. 
275,  302,  95  Pac.  200,  97  Pac.  539.  Measured 
by  this  rule,  plaintiffs  are,  as  first  approprla- 
tors, limited  to  the  capacity  of  the  ditch, 
which  at  the  inception  of  defendants'  rights 
did  not  exceed  400  inches,  and  to  the  use 
of  water  sufficient  only  for  the  proper  Irri- 
gation of  a  quantity  of  lands,  not  exceeding 
the  acreage  betwen  the  ditch  and  the  stream 
from  which  diverted. 

Nearly  all  the  witnesses  place  the  quantity 
required  for  the  proper  Irrigation  of  lands  in 
that  vicinity  at  one  inch  per  acre.  The  num- 
ber of  acres  Irrigated  by  plaintiffs,  by  means 
of  the  water  right  acquired  In  18S3,  is  not 
clear.   Plaintiffs  appear  content  with  men 
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statements  to  the  effect  that  the  ditch  car- 
ries from  600  to  700  inches,  that  the  land 
requires  one  Inch  to  one  and  one-halt  Inches 
per  acre,  and  that  It  takes  all  the  ditch  can 
carry  to  properly  Irrigate  the  land.  From 
this  we  are  expected  to  infer  the  acreage, 
etc.,  to  say  nothing  of  the  fact  that  the  plat 
Iq  evidence  demonstrates  the  inaccnracy  of 
the  Inference,-  evidently  Intended,  as  to  the 
acreage  under  the  ditch,  this  class  of  tes- 
timony only  amounts  (the  facts  from  'which 
the  conclusions  are  derived  not  being  stated) 
to  opinion  evidence.  Gardner  v.  Wright,  49 
Or.  609,  635,  91  Pac.  286.  Nowhere  is  it 
disclosed  that  any  experiments  were  made 
to  determine  the  quantity  of  water  required, 
and  the  evidence  Is  very  unsatisfactory  as 
to  the  knowledge  of  the  witnesses,  testify- 
ing upon  the  subject,  as  to  what  constitutes 
an  inch  of  water.  One  witness  gives  It  as 
his  opinion  that  It  requires  as  high  as  17 
Inches  per  acre  for  the  proper  Irrigation  of 
some  lands,  stating :  That  where  only  a  few 
acres,  anywhere  from  1  to  50,  are  Irrigated, 
the  demands  for  the  proper  reclamation  of 
the  land  would  be  .  as  high  as  17  inches  per 
acre;  but  that  the  duty  of  water  increases 
In  proportion  to  the  bead  used;  that  where 
there  are  50  acres  and  upwards  the  amount 
required  per  acre  decreases  proportionately; 
and  that  by  the  use  of  50  inches  or  more 
In  one  head  less  than  one  Inch  per  acre 
would  be  sufficient.  That  the  quantity  re- 
quired depends  largely  on  the  head  of  wa- 
ter available  is  doubtless  correct;  but,  In 
the  case  under  consideration,  should  each 
of  the  plaintiffs  receive  his  share,  and  all 
use  the  water  at  one  time,  under  the  allow- 
ance here  made,  the  proportion  of  each 
would  satisfactorily  irrigate  all  of  the  lands 
owned  by  them.  It  is  obvious,  however, 
that  a  flow  of  17  Inches  of  water  per  acre 
is  never  required  for  the  irrigation  of  any 
lands,  even  though  it  should  be  but  one  acre, 
unless  In  some  exceptional  localities,  where 
the  soil  may  craitaln  so  mncfa  gravel  or  be 
80  porous  as  to  make  its  use  unprofitable 
for  cultivation.  Nor  does  It  follow  that,  be- 
cause this  statement  is  undisputed  by  any 
other  testimony,  we  must  accept  It  as  being 
accurate.  As  a  rule  the  unchallenged  state- 
ments of  witnesses  are  accepted ;  but  should 
testimcmy  be  given  contradicting,  for  exam- 
ple, the  laws  of  gravitation,  such  evidence 
could  not  well  be  accepted  as  true,  even 
though  nnrebutted.  The  statement  here  crit- 
icised does  not  go  to  that  extent;  but  ita 
Inaccuracy  is  equally  obvious.  No  doubt, 
the  witness  thought  hia  theory  tenable.  Hia 
sincerity,  however,  oalf  serves  to  Illustrate 
the  general  lack  of  knowledge,  even  among 
water  users,  concerning  the  quantity  of  wa- 
ter furnished  by  a  constant  flow  of  one 
Inch,  miner's  measurement,  and  the  corre- 
sponding unreliability  of  testimony  of  the 
character  adduced  on  the  subject,  amounting 
merely  to  an  opinion  or  guess,  without  any 


actual  tests  as  to  the  quantity  actually  used 
and  required. 

One  inch  of  water,  under  six-Inch  pressure, 
miner's  measurement,  Is  1/40  of  a,secoDd  foot, 
and  furnishes  a  flow  of  675  gallons  per  hour, 
which  In  30  days  would  furnish  1^  acre  feet, 
or  6  acre  feet  of  water  for  a  4  mouths'  Irri- 
gation period.  A  flow  of  17  Inches  therefore 
would  cover  an  area,  equal  to  one  acre,  to  a 
depth  of  25^  feet  each  month  or  102  feet  Id 
depth  (102  acre  feet),  during  an  irrigation  sea- 
son of  four  months.  The  absurdity  of  such  a 
quantity,  t>eing  essential  to  the  proper  irriga- 
tion of  lands.  Is  manifest.  Four  hundred  Inch- 
es of  constant  flow  would  cover  an  area  equal 
to  440  acres,  during  a  like  period,  5^  feet  in 
depth.  The  quantity  allowed  by  the  govern- 
ment for  an  irrigation  season  In  similar  I0-' 
calitles  and  altitudes,  with  like  soli,  is  usu- 
ally about  1^  acre  feet  In  Hough  v.  Porter, 
51  Or.  418,  95  Pac.  732,  98  Pac.  1083. 102  Pat 
728,  the  quantity  allowed,  under  the  evldencOi 
was  from  one-third  to  two-third  Inches  per 
acre,  which  Is  less  than  Is  here  allowed.  It 
is  clear  therefore  than  10  second  feet,  or  400 
Inches,  are  ample  for  the  irrigation  of  plain- 
tiffs* lands  under  the  ditch,  and  It  Is  prob* 
able  that  even  this  quantity  Is  not  required 
at  all  times  during  the  Irrigation  seasons. 
When  not  so  required,  however,  it  becomes 
subject  to  use  by  others  on  the  fltream,  in 
the  order  of  their  rights.  Gardner  v.  Wright, 
49  Or.  609,  637.  91  Pac.  286 ;  WUliams  v.  Alt- 
now,  51  Or.  275,  303,  95  Pac.  200,  97  Pac.  539 ; 
Hough  V.  Porter,  51  Or.  318.  438,  95  Pac.  732, 
98  Pac.  1083,  102  Pac  72a 

Another  question  presented  for  solution  is: 
On  what  lands  may  the  water  be  used  by  the 
plaintiffs  under  this  appropriation?  As 
stated,  plaintiffs  rely  for  their  water  rights 
on  the  diversion  made  through  the  Wham- 
Wbited  Upper  ditch.  This  being  true  they 
are  limited  in  their  use,  under  this  appropria- 
tion, to  the  lands  under  that  ditch,  which 
may  be  Irrigated  by  water  diverted  ^ther 
through  that  canal  or  other  ditches  undet  it; 
and,  while  not  necessarUy  confined  to  the  same 
specific  tracts  upon  which  the  water  has  here* 
tofore  been  applied,  they  are  restricted  to 
acreage  upon  which  the  appropriation  was 
perfected  at  the  time  of  the  inception  of  the 
water  rights  of  the  answering  defendants, 
which  did  not  exceed  440  acres.  The  same 
question  was  presented  In  the  case  of  Wil- 
liams T.  Altnow.  There,  like  the  case  under 
consideration,  the  plaintiffs  were  below  the 
defendants.  The  court  awarded  plalntiCte  250 
Inches  of  water  as  a  second  right,  but  superi- 
or to  all  defendants  except  Altnow,  and,  prior 
to  hia  right  to  the  use  of  water  from  a  tribu- 
tary of  Otis  cre6k,  .to  all  water  exceeding  150 
inches.  The  point  here  pres^ted  is  not  spe- 
dflcally  discussed  in  the  opinion  in  that  case; 
but  the  decree  entered  upon  the  mandate,  aft- 
er specifying  Altnow's  rights,  declares:  "That 
the  respondents  (plaintiffs)  are  next  in  right 
to  the  use  of  260  indiea  (tf  watec  from  the 
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waters  of  Otis  creetc  and  tributaries,  through 
their  ditches,  known  as  the  'Duncan  ditch' 
and  the  'Stewart  ditch,'  apon  their  said  lands 
under  said  ditches  as  described  In  the  find- 
ings herein." 

A  decree  was  entered  by  the  trial  court, 
awarding  plaintiffs,  as  against  the  nonan- 
Bwerlng  defendants,  750  Inches  of  water.  Or- 
dinarily a  Judgment  or  decree  by  default  will 
not  l>e  disturbed ;  but,  as  we  have  heretofore 
held  (Hough  t.  Porter,  51  Or.  318,  439,  95  Pac. 
732,  98  Pac.  1083,  102  Pac.  728),  water  suits 
are  in  many  respects  sul  generis,  by  reason 
of  which  courts  are  sometimes  confronted 
with  the  dilemma  of  either  exercising  their 
discretion  In  matters  of  practice  coming  be- 
fore them,  or  of  making  an  exception  to  that 
well-known  maxim,  "Equity  will  not  suffer 
a  right  to  be  without  a  remedy."  In  this  In- 
stance, however,  it  Is  not  necessary  to  apply 
any  new  rules  on  the  subject  Here  the  750 
Inches  were  awarded  plaintiffs,  as  i^tnst 
the  defendants  who  did  not  answer,  while 
the  ditch,  through  which  the  right  Is  assert- 
ed, will  carry  but  664  Inches  at  most;  and, 
further,  not  more  than  400  Inches  can  be  ap- 
plied to  a  beneficial  use  under  the  ditch.  As 
before  stated,  the  measure  and  limit  to  the 
use  of  water  is  determined  by  the  quantity 
applied  to  a  beneficial  use.  This  necessarily 
limits  plaintiffs  In  their  claim  against  those 
not  answering  to  400  Inches,  placing  all  the 
defendants  on  the  same  footing,  except  that 
we  are  powerless  to  enter  any  decree  affirma- 
tively determining  the  rights  of  those  not 
answering.  The  decree,  with  reference  to  the 
nonanswerlng  defendants,  will,  accordingly, 
be  modified  by  reducing  the  quantity  award- 
ed plaintiffs,  as  against  them,  to  400  inches. 

Counsel  for  appellants  insist  that  it  was 
not  shown  that  plaintiffs  were  Injured  by  any 
interference  on  the  part  of  defendants,  by 
reason  of  which,  It  Is  urged,  the  suit  cannot 
be  maintained.  The  briefs  on  file  in  Seaweard 
V.  Pacific  Live  Stock  Co.,  49  Or.  157,  88  Paa 
863,  and  Williams  v.  Altnow,  51  Or.  275,  95 
Pac.  200,  97  Pac.  539,  disclose  that  this  de- 
fense was  there  presented  and  relied  upon, 
but,  as  the  conclusion  announced  in  each  of 
these  cases  indicate,  was  without  avail. 

It  may  be  regarded  as  well  settled  In  this 
state  that  it  is  only  necessary  to  the  main- 
tenance of  suits  of  this  character,  either  that 
it  appear  the  defendants  claim  adversely  to 
the  moving  party,  or,  If  not  asserting  a  hos- 
tile claim,  that  those  made  defendants  are 
necessary  to  a  complete  determination  of  the 
controversy.  Applying  this  rule  here,  this 
suit  Is  maintainable,  and  each  of  the  defend- 
ants are  proper  parties.  B.  &  C.  Comp.  § 
3!M;  Jones  v.  Conn,  89  Or.  30,  47,  64  Pac.  855, 
65  Pac  1068,  54  U  R.  A.  630,  87  Am.  St.  Rep. 
634;  Hough  v.  Porter.  51  Or.  318,  372.  95 
Pac.  732.  98  Pac  1083,  102  Pac.  728. 

It  is  argued  by  counsel,  appearing  amicus 
corlce,  that  the  learned  trial  court  erred  In 


106  p. 


adjadlcatlng  the  relative  rights  of  defftndanU 
as  to  each  other,  for  the  reason  the  record 
does  not  disclose  that  any  Issue  was  made,  or 
attempted  to  be  framed,  between  them.  This 
point  we  deem  well  taken.  Such  would  have 
l>een  within  the  discretionary  power  of  the 
court  had  all  the  parties,  by  Its  order,  hem 
brought  In,  but  declined  to  appear  or  plead, 
and  a  determination  of  their  relative  inter- 
ests found  essential  to  a  determination  of  the 
rights  of  those  framing  Issues.  Hough  v. 
Porter,  51  Or.  318,  439,  441,  95  Pac.  732,  98 
Pac  1083,  102  Pac  728.  But  the  exercise  of 
this  discretion  Is  not  essential  to  a  determina- 
tion of  the  rights  between  plaintiffs  and  the 
answering  defendants.  The  evidence  adduced 
is  also  Inadequate  for  that  purpose. 

The  decree  must  therefore  be  modified  by 
setting  aside  all  that  part  respecting  the  rel- 
ative rights  of  any  of  the  parties.  We  do 
not  deem  It  nec^sary,  however,  to  remand 
this  cause  for  the  purpose  of  trying  out  the 
matters  here  left  unsettled,  and  will  leave 
all  unadjudlcated  points  for  determlnatlOD 
In  such  proceeding,  if  any,  as  the  parties  in- 
terested may  hereafter  see  fit  to  bring.  The 
decree  of  the  circuit  court  will  also  be  modi- 
fied by  reducing  the  quantity  awarded  plain- 
tiffs from  564  Inches  to  400  inches,  to  which, 
we  hold,  they  are  entitled  as  a  first  right, 
when  needed,  In  the  irrigation  of  their  lands, 
or  any  portion  thereof,  situated  under  the 
Wham-Whlted  Upper  ditch  and  west  of  the 
South  fork  of  Burnt  river.  The  decree  as  to 
costs  will  remain,  except  that  no  costs  in- 
curred after  entry  of  decree  for  want  of  an- 
swer will  be  allowed  against  the  nonanswer- 
Ing  defendants;  appellants  to  have  their 
costs  on  appeoL 


(KB  Or.  ass) 

ABRAHAM  v.  OITI  OF  ROSEBURG.t 
(Supreme  Oourt  of  Oregon.   Dec  14,  1900.) 

1.  Licenses  (§  6*)— Delboation  or  Poweb  to 
OiTY — Occupations— Attobney  at  Law. 

Under  Roseburg  CIt;  Charter  (Sp.  Laws 
1905,  p.  40)  c.  5,  I  34,  aotborizing  the  city  to 
license  "all  such  callings,  trades  and  employ- 
ments as  the  public  good  may  require,"  a  license 
fee  may  be  imposed  on  the  occupation  of  attor- 
ney at  law. 

[Ed.  Note*. — For  other  cases,  see  licenses. 
Cent.  Dig.  ||  B,  6,  18 :  Dec  IMg.  f  6;*  Attor- 
ney and  Client,  Cent  IMg.  f  41.] 

2.  Licenses  (i  6*)— DsLEOATioir  or  Pown  to 
City— CoNSTBUcnoN  of  Statotes. 

Statutes  granting  poper  to  a  city  to  li- 
cense occupations  are  to  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  §8  5,  6;  Dec.  Dig.  S  6.*] 

3.  LiCGNBRS  (I  6*)— DBLEOATION  OF  POWKB  TO 

City— CoNSTBUCTioii  o»  Statutes  —  "Pub- 
lic Good." 

In  Roseburg  C^ty  Charter  (Sp.  Laws  1905, 

p.  40)  c.  5.  S  ;i4,  authorizing  the  city  "to  license 
and  regulate  all  such  callings,  trades  and  em- 
ployments as  tbe  public  good  may  require,"  the 
words  "public  good"  are  sufficiently  broad  to 
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Inelnde  tli«  nU&f  of  nvenue  If,  In  tlie  Snig- 
ment  of  the  dty  eouncll,  revoiae  U  needed. 

[Ed.  Note.— For  other  cases,  liee  Uceues, 
Cent.  Dig.  ||  5,  6 ;  Dec.  Dig,  1  6.«] 

4.  Statutes  (8  226*)— Consteuction  —  Stat- 
utes Adopted  fbou  Other  States. 

Where  a  Btatute  of  aaotber  state  Ib  adopt- 
ed, It  Is  presnnied  to  hara  been  adopted  with  the 
const  ruction  placed  on  It  by  the  courts  of  that 
iitate. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8S  256,  307;  Dec.  Dig.  8  226.*] 

5.  Municipal  Oorpobations  (J  636*)— Vio- 
lation OP  Ordinances— .TuRiSDicTiON. 

Under  Boseburg  dtj  Charter  (Laws  1905, 
p.  46)  f  48,  giving  the  recorder  the  Jurisdiction 
and  authority  of  a  justice  of  the  peace  within 
the  dty  limits,  he  may  try  persona  charged  with 
violation  of  a  dty  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporattona,  Cent  Dig.  f  1402;  Deci  Dig.  | 
«86.*J 

ti.  Municipal  Cobpohations  (8  636*)- Viola- 
tion OP  Obdinances  — Construction  of 
Chabter — Necessity  of  Ordinance. 

Rosebiii^  City  Charter,  8  48  (Laws  1905,  p. 
46),  provides  that  "the  recorder  shall  possess 
the  jurisdiction  and  authority  of  a  Justice  of 
the  Peace  within  the  dty  limits.  •  *  *  There 
shall  be  no  right  of  appeal  from  the  dedsion  of 
the  recorder  for  the  violation  of  any  ordinance 
unless  the  sentence  be  for  imprisonment  for  ten 
days  or  more,  or  for  the  payment  of  a  fine  ex- 
ceeding $20.  •  •  •  He  shall  pay  over  to  the 
City  Treasurer  all  moneys  collected  In  the  re- 
corder's court  as  fees  and  costs  in  trials  for  vio- 
lation of  city  ordinances,"  Beld,  that  the  re- 
corder is  authorized  to  try  causes  for  violation 
of  dty  ordinances,  independent  of  any  ordi- 
nance to  efffectnate  and  define  the  methods  or 
procedure  in  sneb  court- 

[Eld.  Nota^For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  1402;  De&  Dig.  8 
tioo.*] 

Appeal  from  Olnnilt  Gonrt,  Douglas  Coun- 
ty;  X  W.  Hamilton,  Judge. 

Writ  of  rerlev  by  Albert  Abraham  against 
tbe  Olty  of  Boseburg.  From  a  Judgment  dis- 
missing the  writ,  plaintiff  appeals.  Affirmed. 

Albert  Abraham  and  J.  A.  Buchanan,  for 
appellant  George  Neuner,  Jr.  (Frank  G.  Ml- 
celll  and  John  T,  Long,  on  ttie  brief),  for  re- 
spondent 

McBRIDE,  J.  Tbe  plaintiff  appeals  from 
a  decision  of  the  circuit  court  dismissing  a 
writ  of  review  brought  by  him  against  the 
defendant  His  appeal  presents  two  ques- 
tlons  for  our  consideration.  First  Has  the 
dty  of  Roaeburg  poww  under  its  charter  to 
exact  from  a  person  pursuing  the  occupation 
of  attorney  at  law  a  license  fee  of  $10?  Sec- 
ond. Has  the  city  reorder  of  Boseburg  pow- 
er under  the  charter  to  try  persons  for  vio- 
latlng  the  dty  ordlDances? 

The  dty  charter  (Sp.  Laws  1906,  p.  40)  gives 
tbe  coundl  power  to  license,  tax,  and  regulate 
hawkers,  peddlers,  pawnbrokers,  shows,  pub- 
lic amusements,  and  various  employm^ts  and 
occupations  therein  expressly  named.  In  ad- 
dition to  this  grant  of  power,  section  34  of 
cliapter  5  of  the  charter  reads  as  follows: 
"To  license  and  relate  all  mch  callings, 


trades  and  anployments  as  the  public  good 
may  require  to  be  licensed  and  regulated  and 
as  are  not  prohibited  by  law."  The  power  of 
the  Legislature  to  grant  to  munJdpallties  au- 
thority to  impose  a  tax  upon  occupations  and 
employments  Is  not  disputed,  and  has  been 
ui^eld  by  this  court  Lmt  v.  City  of  Port- 
land, 42  Or.  488.  71  Pac.  045.  But  statutes 
granting  snch  power  are  to  be  strictly  con- 
strued. Smith  cm  Munidpal  Corporations, 
8  1456.  "The  authority  to  license  and  reg- 
ulate particular  branches  of  business  is  usu- 
ally regarded  as  a  police  power,  but,  when 
license  fees  are  Imposed  for  purposes  of  rev- 
enue, they  are  taxes.  Such  license  fees  can 
only  be  considered  as  taxes  when  clearly  au- 
thorized as  such  by  the  Legislature."  Smith 
an  Municipal  Corporations,  8  1455.  It  is  nec- 
essary to  consider  the  whole  charter  In  order 
to  ascertain  whether  It  confers  the  power  to 
raise  revenue  by  means  of  licenses.  "Words 
of  this  character,  however,  do  not  always 
have  exactly  the  same  meaning  and  the  In- 
tention of  the  Legislature  in  using  them  must 
often  be  gathered  from  the  whole  charter 
and  the  general  legislation  of  tbe  state  re- 
specting the  subject-matter."  Dillon's  Munic- 
ipal Corporations  (3d  Ed.)  8  857.  There  are 
many  conflicting  decisions  on  this  subject, 
several  courts  holding  that  under  charter 
provision,  snch  as  the  one  above  quoted,  no 
fee  could  be  charged  beyond  the  reasonable 
cost  of  issuing  the  license  and  regulating  the 
occupation  to  be  carried  on.  Cincinnati  v. 
Bryson,  15  Ohio,  625,  45  Am,  Dec.  576;  Cttj 
of  St.  Louis  V.  Boatman's  Insurance  &  Trust 
Co.,  47  Mo.  150.  Other  courts,  and  perhaps 
the  most  recent  dedslons,  hold  that  under  a 
power  to  "license  and  regulate"  employments 
the  license  may  be  used  as  a  means  of  rais- 
ing rev«iue.  Bx  parte  Frank,  52  Cel.  606,  28 
Am.  Rep.  642 ;  CHty  of  San  Jose  t.  San  Jose 
ft  Santa  Clara  R.  R.  Co.,  53  CaL  475 ;  Kings- 
ley  V.  Chicago,  124  111.  359,  16  N.  Bi  260; 
State  V.  Citizens*  Bank  of  Louisiana,  52  La. 
Ann.  1086,  27  South.  700 ;  Fleetwood  t.  Bead, 
21  Wash.  547,  58  Pac  665,  47  L.  R.  A.  205. 
It  Is  not  disputed  that  If  the  words,  "for  the 
purpose  of  raising  revenue,"  had  been  added 
to  the  section  of  tbe  charter  above  quoted, 
the  authority  to  collect  the  sum  Imposed  up- 
on attorneys  for  a  license  wonld  have  been 
unquestionable,  but  we  think  the  language 
used  Is  quite  as  comprehensive.  It  authorizes 
the  Imposition  of  a  license  upon  all  such  em- 
ployments as  "the  public  good  may  require  to 
be  licensed."  Now,  the  term  "public  good" 
Is  exceedingly  broad.  Boongh  so  to  indude 
the  raising  of  revenue  If,  In  the  Judgment  of 
the  council,  revenue  is  needed. 

There  Is  another  consideration  that  should 
have  great  weight  In  the  decision  of  this 
question.  This  clause  In  the  Roseburg  charter 
Is  copied  word  for  word  from  the  charter  of 
San  Frandsco,  passed  in  1872.  In  1878  the 
Supreme  Court  of  California  construed  this 
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wy  claase  In  the  San  Francisco  charter  to 
mean  that  under  Its  provisions  the  dty  was 
aathorized  to  Impose  a  license  for  the  pur^ 
pose  of  raising  revenna  Ex  parte  Frank, 
Hupra.  It  Is  a  famUlar  mie  of  statutory  con- 
stmctlon  that,  where  a  statute  of  one  state  is 
adopted  or  copied  Into  the  statutes  of  another 
state,  It  Is  presumed  to  bare  been  adopted 
with  the  construction  placed  upon  It  by  the 
courts  of  the  state  where  It  originated.  Bnd- 
llch  on  Interpretation  of  Statutes,  |  630; 
State  T.  nnch,  103  Pac.  60S. 

For  the  foregoing  reasons,  we  are  of  the 
dkinlon  that  the  ordinance  In  question  was 
fully  within  the  power  granted  the  city  of 
Roseburg  by  Its  charter.  We  are  also  of 
the  opinion  that  the  recorder  of  the  of 
Roseburg  had  authority  to  try  persons  ac- 
eosed  of  Tlolating  the  city  ordinances.  Sec- 
tion 48  of  the  (barter,  so  far  as  It  relates  to 
the  matters  In  question,  reads  as  follows: 
"The  recorder  shall  possess  and  hare  the  Ju- 
risdiction and  autliorlty  of  a  Justice  of  the 
peace  within  the  corporate  limits  of  the  city 
of  Roseburg.  •  •  •  Tha>e  shall  be  no  rl^t 
of  appeal  from  the  dedslon  ot  the  recorder 
for  the  violation  of  any  ordinance  of  the  dty, 
unless  the  sentence  be  for  Imprisonment  for 
tax  d&ys  or  more,  or  for  the  payment  of  a 
fine  exceeding  $20.  *  •  *  He  shall  pay 
orer  to  the  d^  treasurer  all  mon^  col- 
lected In  the  recorder's  '«ourt  as  f^  and 
costs  in  trials  for  Tlolations  of  dty  ordi- 
nances." We  think  that,  Independent  of  any 
ordinance  passed  by  the  coundl  to  effectuate 
and  fully  define  the  method  of  procedure  In 
the  recorder's  court,  the  8ectl<m  just  quoted 
Is  snffldent  to  authorise  the  recorder  to  hear 
and  determine  causes  arising  oat  of  the  vio- 
lation of  dty  ordinances. 

It  follows,  therefore,  that  the  Judgment  of 
the  drcult  court  should  be  affirmed ;  and  it  Is 
M  ordered. 


(66  Or.  lU) 

BUBCHBaJCi  «t  al.  t.  A.  H.  AVBRIMi  MA- 
CHINERY CO, 
OSupreme  Oourt  of  Oregon.   Dec.  14, 1909.) 

1.  Appeal  and  Esbob  d  627»)  —  Recobd — 
Time  pob  Fn-iNo. 

Failure  to  file  the  transcript  or  abstract  of 
record  on  appeal  witbin  80  days  after  perfect- 
ing the  appeal  as  required  by  B.  ft  O-  Comp.  | 
is  fatal. 

[Bd.  Note.— For  other  cases,  Bee  Appeal  and 
Error.  Cent  Dig.  »  2744-2T49;  Dec.  Dig.  I 

JL  Appeai.  and  Errob  (8  Becoru— Ab- 
stbact—Mattebs  to  be  Included. 

An  abstract  of  record  is  fatally  defective 
where  it  doesjiot  contain  a  copy  ta  Qie  Jndg- 
ment,  notice  of  appeal,  proof  or  serrice  there* 
of,  or  the  undertalEine  on  appeal,  as  required  hj 
B.  ft  C.  Comp.  S  553. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2576-2581,  2099;  Dee. 
Dig.  «  6S1.»1 


5.  Appeal  and  Bbrob  ({  SS1*}~Tiiib  of  Per- 
eectino  Affbai.. 

Uoder  B.  ft  C.  Comp.  {  549,  subds.  2,  4, 
giving  the  adverse  party  five  days  in  which  to 
except  to  the  eufGciency  of  the  sureties  on  the 
appeal  bond,  and  from  the  expiration  of  the  time 
allowed  to  so  except,  or  from  the  justification 
of  the  sureties  if  excepted  to,  the  appeal  shall 
be  deemed  perfected,  where  the  sureties  are  not 
excepted  to,  the  appeal  is  perfected  five  days 
from  the  serving  of  the  bond  oo  appeal,  rather 
than  at  the  time  the  bond  was  actually  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1916-1910;  Dec;  Dig.  I 
351.*] 

4,  Appeal  and  Errob  ({  590*>—Reoobd— Ab- 
stract—Auen  dubnt. 

The  requirements  of  B.  &  C.  Comp.  S  553, 
that  the  abstract  of  record  shall  contain  a  copy 
of  the  judgment,  notice  ot  appeal,  proof  of  serv- 
ice thereof,  and  the  undertaldng  on  appeal,  are 
Juriadictitmal,  and  those  matters  cannot  be  sn^ 
plied  by  amendment. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2611-2615;  Dec  Dig.  I 
500.*] 

6.  Affbai,  and  Bbbob  ((  653*)  —  Recobd — 

AMEIfDHEKT. 

Defects  or  errors  in  a  transcript  or  abstract 
when  not  of  a  jurisdictioual  character  are,  as  a 
general  rale,  amendable  In  the  discretion  of  the 

court 

[Ed.  Note. — For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  {  2816;  Dec.  Dig.  I  653.*] 

Appeal  from  Circuit  Court,  Morrow  Coun- 
ty; H.  J.  Bean,  Judge. 

Action  by  H.  E.  Burchell  and  another 
against  the  A.  H.  Averlll  Machinery  Com- 
pany. Plaintiffs  had  judgment,  and  defend- 
ant appealed.  Heard  on  motion  to  dismiss 
appeal.   Motion  granted. 

The  d^endant  has  attempted  to  appeal  to 
this  court  from  a  Judgment  rendered  In  the 
drcult  court  for  Morrow  county  on  June  19, 
190&  At  the  time  of  the  rendition  9f  this 
Jud^eut,  defendant  gave  an  oral  notice  of 
appeal,  but  no  mention  thereof  was  made  In 
the  Journal.  On  May  11, 1909,  the  trial  court, 
upon  defendant's  motion, 'ordered  the  entry 
of  the  notice  to  be  made  of  record  nunc  pro 
tunc.  On  the  same  day  the  court  allowed  de- 
fendant to  file  his  undertaking  on  appeal, 
which  bad  been  executed  and  served  on  the 
plaintiff  on  February  2,  1900,  and  he  did  file 
It  the  12th  day  pf  May,  1909.  On  June  16, 
1909,  deCmdaut  filed  In  this  court,  at  Pendle- 
ton, a  printed  abstract  of  the  record  In  lieu 
of  a  transcript,  but  It  Is  admitted  by  Its 
counsel  that  the  abstract  so  filed  did  not 
contain  a  copy  of  the  judgment,  the  notice  of 
appeal,  or  of  the  undertaking  on  appeaL 
Plaintiff  has  moved  to  dismiss  the  appeal,  as- 
signing several  grounds  therefor. 

S.  W.  Stark,  for  appellant  a  B.  Wood- 
son, for  respondenta 

SLATKR,  J.  (after  stating  the  facts  as 
above).  The  first  reason  advanced  in  sup- 
port of  the  motion,  which  is  that  the  tran- 
script or  abstract  was  not  filed  within  the 
time  prescribed  by  Utw,  as  well  as  the  third, 
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fourtb,  and  flftli,  which  are  to  the  elEect  that 
the  abstract  as  filed  does  not  contain  a  copy 
of  the  Judgment  appealed  from,  of  the  notice 
of  appeal,  and  proof  of  service  thereof,  or  of 
the  undertaking  on  appeal,  is  fatal  to  the 
Jurisdiction  at  this  court  over  the  cause. 

Defendant's  counsel  contends  that  plain- 
tiff had  five  days  after  the  filing  of  the  un- 
dertaking in  which  to  except  to  the  sufficien- 
cy of  the  sureties,  and  that,  aa  no  exceptions 
were  taken,  the  api)eal  became  perfected  on 
May  18th.  If  this  is  correct,  the  filing  of 
the  abstract  <»i  June  ISth  was  within  30  days 
nfter  the  appeal  was  perfected,  and  there- 
fore within  the  Ihnitation  of  the  statute. 
But  this  contention  is  In  direct  contravention 
of  the  express  declaration  of  the  statute  to 
the  effect  that  the  time  in  which  the  adverse 
party  or  his  attorney  is  required  to  except  to 
the  Bufficfency  of  the  sureties  Is  "within  five 
days  after  service  of  said  undertaking"  and 
therefore  it  is  not  after  the  filing  thereof. 
Front  the  expiration  of  the  time  allowed  to 
except  to  the  sureties  in  the  nndrataklng, 
or  from  the  Jnstiflcatlcai  thereof  if  excepted 
to,  the  appeal  shall  be  deemed  perfected. 
B.  A  0.  Gomp.  I  64%  snbds.  2,  4  The  under- 
taking on  appeal  in  this  case  was  served  on 
February  2,  1909,  and,  as  no  exertion  was 
taken  to  the  sureties,  the  appeal  was  perfect- 
ed on  the  7th  of  that  month.  To  confer  Jn< 
rlsdlction  of  the  cause  upon  this  court,  de- 
fendant, therefore,  was  under  the  necessity  of 
filing  the  transcript  or  abstract  of  the  cause 
with  the  clerk  of  this  court  on  or  before 
March  21st  B,  &  C.  Comp.  }  653;  Boothe 
v.  Scrlber,  48  Or.  661-568,  87  Pac.  887,  90 
Pac.  1002.  The  abstract  was  uot  filed  udUI 
June  15th,  which  Is  not  within  the  limita- 
tion of  the  statute,  and  therefore  this  court 
is  without  Jurisdiction  of  tbe  cause.  Robin- 
son V.  Robinson  Cheese  Company,  50  Or.  453, 
93  Pac.  253. 

The  remaining  objections  going  to  the  suffi- 
ciency of  the  abstract  as  filed  are  equally 
fatal.  The  printed  abstract  Is  not  before  us, 
as  It  has  not  been  forwarded  from  Pendleton 
where  It  is  on  file,  but  It  is  admitted  by  de- 
fendant's counsel  tbat  the  same  does  not 
contain  a  copy  of  the  judgment  appealed 
from,  of  the  notice  of  appeal  and  proof  of 
service,  or  of  the  undertaking  on  appeal. 
When  a  party  desiring  to  appeal  depends  up- 
on the  filing  of  an  abstract  in  lieu  of  a  tran- 
script to  confer  jurisdiction  of  the  cause.  It 
Is  essential  that  It,  as  well  as  a  transcript, 
contain  a  copy  of  the  judgment  appealed 
from,  of  the  notice  of  appeal  and  proof  of 
service  thereof,  and  of  the  undertaking  on  ap- 
peal, for  such  Is  the  express  requirement  of 
the  statute.  B.  &  C.  Comp.  8  553.  The  omis- 
sion from  the  abstract  of  any  of  these  essen- 
tial statutory  requirements  cannot  afterwards 
be  supplied  by  amendment  because  they  are 
jurisdictional.  Defects  or  errors  in  a  tran- 
script or  abstract,  when  not  of  jurisdictional 


character,  are,  as  a  genwal  mle^  amendable^ 
In  the  discretion  of  the  court,  when  laches  la 
not  imputable  to  the  applicant.  S  Cyc.  140 ; 
Skinner  r.  Lewis,  40  Or.  971,  62  Pac.  523,  67 
Pac.  951;  Flelschner  v.  Bank  of  McMlnn- 
vine,  36  Or.  553,  54  Pac.  884,  60  Fac.  603,  61 
Pac.  345. 

The  motion  to  dismiss  is  therefore  allowed. 


(57  Or.  89») 
FBIBNDLY  v.  BLWBRT  et  al. 
(Supreme  Ooort  of  Oregon.   Dec.  14,  1009.) 

1.  YEirOOB  AHO  PUBOHASEE  (§  S»)— OONSTBUO- 

TioN  OP  CoNTBACT— Options— ''Unilatkbai* 

Contract." 

A  contract  for  purchase  of  land  acknowl- 
edged receipt  of  $300,  and  provided  that  the  ven- 
dor should  furnish  an  sbstract  of  title  snd  war- 
ranty deed  conveying  a  marketable  title  satis- 
factory to  the  purchaser's  attorney,  the  purchas- 
er to  have  five  days  in  which  to  examine  the 
title;  and,  if  not  satisfactory,  the  vendor  to 
refund  the  payment  Held,  t^at  the  contract 
was  unilateral,  the  purchaner  not  binding  him- 
self to  perform  unless  tbe  title  should  prove  sat- 
isfactory and  not  contracting  to  forfeit  any- 
thing on  failure  to  perform,  and  was  a  mere  9P> 
tion  to  purchase  which  could  be  converted  Into 
a  valid  contract  of  sale,  binding  upon  both  par- 
ties b7  an  unqualified  acceptance  by  tbe  optionee 
within  the  time  prescribed  therein. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  8 ;  Dec.  Dig.  S  &■*  ^ 

For  other  definitions,  see  Words  and  PhrsM, 
VOL  a  p.  7178.] 

2.  VeNDOB  and  PUBCIIABEB  (8  44*)— CONTEAOT 

— Acceptance. 

Evidence  held  not  to  show  a  bona  fide  ac- 
ceptance of  tbe  option  by  the  optionee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dee.  Dig.  |  44.*] 

3.  VEirnoB  and  Pubohabub      144*)  — Con* 

TRACTS  — FAILt^BE  OP  TiTLB  — UEMEDT  OP 
PDKCnASEB. 

Where  title  to  land  was  not  satisfactory  to 
the  purchaser,  his  fmly  remedy  was  a  return  of 
the  purchase  money,  and  he  could  not  compel 
the  vendor  to  clear  up  the  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  144.*] 

4.  Specific  Pebfobmance  (|  7*) — Pebsokb  Em- 
titled  TO  Knfobcb  Pebpobuancb. 

\Vhere  a  person  who  had  contracted  to  sell 
land  and  give  a  title  satisfactory  to  the  pur- 
chaser's attorney  had  lost  an  unrecorded  deed 
from  her  grantor  to  her,  and  was  only  able  to 
give  a  warranty  deed  which  she  offeied  to  do 
but  which  was  refused  by  tbe  pnrcbaser  because 
of  the  absence  of  tbe  unrecorded  deed,  tbe  pui^ 
diaser  could  not  subsequently  compel  her  to  do 
the  very  thin^  which  she  had  previously  offered 
to  do  and  which  be  bad  refused  to  accept,  though 
she  bad  in  the  meantime  aequlred  another  deed 
in  place  of  the  lost  one. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance,  Cent.  Dig.  I  18 ;  Dec.  Dig.  {  7.*] 

Appeal  from  Circuit  Conrt;  Uultnomah 
Connty;  Thomas  O'Day,  Judge;. 

Action  by  J.  a  Friendly  against  O.  M. 
Elwert  and  another.  Judgment  for  plaintiff, 

and  defendants  appeal.  Reversed. 

On  January  22,  1907,  defendant  C  M.  El- 
wert entered  luto  an  agreement  with  F.  V. 
Andrews  &  Co.  for  the  sale  of  certain  prop- 
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«rty  In  Portland.  ThB  agreement,  omitting 
the  description  of  the  property,  la  as  follows : 
"January  22,  1907.  Received  of  F.  V.  An- 
drews &  Co.,  agents,  the  sum  of  three  hun- 
dred ($300)  dollars  on  account  ot  pnrchase 
price  of  ten  thousand  ($10,000)  dollars,  for 
the  following  real  property,  in  the  city  of 
Portland,  Multnomah  county,  Oregon,  •  •  ♦ 
Terms  of  sale  are  as  follows:  I  am  to  fur- 
nish complete  and  satisfactory  abstract  of 
title  and  warranty  deed  conveying  a  good 
and  marketable  title  In  fee  simple,  free  of 
Incumbrances,  satisfactory  to  the  attorney  of 
the  nominee  of  said  F.  T.  Andrews  &  Co., 
said  nominee  to  have  five  (S)  complete  days 
from  the  time  of  delivery  of  abstract  of  title 
within  which  time  to  examine  the  title  to 
said  property,  whereupon  If  said  title  and 
deed  prove  satisfactory,  said  nominee  is  to 
pay  me  the  further  sum  of  four  thousand 
seven  hundred  ($4,700)  dollars  and  give  me 
a  mortgage  on  said  property  to  secure  pay- 
moat  of  the  balance  of  the  purchase  price, 
to-wlt,  the  sum  of  five  thousand  ($6,000) 
dollars,  payable  one  year  from  date  with  In- 
terest at  6  per  c«it  per  annum,  payable 
quarter  yearly.  It  is  further  expressly 
agreed  that  I  am  to  pay  one-half  of  the  taxes 
which  fall  due  on  or  about  the  1st  day  of 
February,  1007,  and  that  the  purchaser  la 
to  pay  the  other  half  of  such  taxes  In  addi- 
tion to  the  purchase  price  of  said  property- 
And  I  further  agree  to  assign  to  tbe  purchas- 
er of  said  property,  free  of  further  charge, 
a  fire  policy  for  two  thousand  five  hundred 
($2,S00)  dollars,  covering  the  dwelling  on 
■aid  property,  which  expiree  in  December, 
1909,  or  January,  1910.  And  I  further  agree 
to  allow  the  imrchaser  to  collect  the  rents 
accruing  after  February  6,  1907,  and  that  I 
win  retain  the  rents  collected  up  to  that 
data  If  said  title  Is  not  satisfactory  as 
aforesaid,  I  agree  to  refund  tbe  said  three 
hundred  ($300)  dollars.  [Signed]  C.  M.  El- 
wert"  At  the  time  of  the  execution  and  de- 
livery of  the  agreement,  the  property  stood 
in  the  name  of  C.  P.  Elwert,  one  of  the 
defendants,  but  C.  M.  Elwert,  the  defendant 
who  appeals,  had  In  her  possession  and  ex- 
hibited to  P.  V.  Andrews  a  warranty  deed 
from  C.  P.  Elwert  and  wife,  fully  conveying 
to  ber  the  title  to  said  property  In  fee  sim- 
ple. Upon  the  26th  day  of  January,  1907,  0. 
M.  Elwert  delivered  to  Andre\ra  an  abstract 
of  title  showing  that  the  title  to  the  prop- 
erty stood  of  record  In  the  name  of  C.  P. 
Elwert.  but.  taken  In  conjunction  with  the  un- 
recorded deed  before  mentioned.  It  appears 
conclusively  that  the  absolute  legal  title  to 
the  property  was  In  Miss  C  M.  Elwert. 
Previous  to  the  26th  of  January,  Miss  El- 
wert, on  the  suggestion  of  Andrews,  had 
taken  her  abstract  and  unrecorded  deed  to 
Mr.  Dabney's  ofltce  to  have  it  examined  by 
him,  and  It  was  agreed  that  the  parties  were 
to  meet  on  the  morning  of  tbe  28tb  to  close 
up  tbe  transaction.  There  Is  a  dispute  be- 
tween Mr.  Andrews  and  Miss  Elwert  as  to, 


the  place  of  meeting;  Andrews  claiming  that 
It  was  to  have  taken  place  at  his  office  and 
Miss  Elwert  claiming  that  It  was  to  have 
been  at  Dabney's  office.  She  claims  that 
she  went  to  the  office  of  Dabney,  but  that 
the  other  parties  failed  to  appear,  and  that, 
after  wafting  some  time,  she  went  away.  On 
the  forenoon  of  the  29th  day  of  January 
she  met  Mr.  Andrews,  and  told  him  that  sbe 
had  lost  the  unrecorded  deed,  and  thought 
she  had  left  It  In  Dabney's  office.  Andrews 
Informed  Friendly  of  this  fact,  and  upon  the 
same  day  Friendly  sent  Miss  Elwert  the  fol- 
lowing letter:  "January  29,  1907.  C.  M. 
Elwert,  Portland,  Or^on.  Dear  Madam : 
Referring  to  your  contract  of  sale  with  F.  V. 
Andrews  &  Co.,  Agents,  dated  January  22d, 
1907,  I  beg  to  say  that  I  am  the  purchaser 
under  the  said  contract  of  the  south  40  feet 
of  lot  4,  and  30x100  feet  south  of  and  ad- 
joining same  in  block  262,  City  of  Portland, 
Multnomah  county,  Or^on,  and  hereby  make 
tender  to  yon  of  the  amount  due  as  balance 
of  cash  called  for  under  said  contract  and 
hold  myself  In  readiness  to  execute  the  mort- 
gage for  the  unpaid  balance  as  provided  In 
said  contract  I  have  had  tbe  title  examined 
as  shown  by  tbe  abstract  furnished  me  by 
you  through  F.  V.  Andrews  &  Co.,  Agents, 
and  find  title  to  be  satisfactory,  but  vested  of 
record  In  C  P.  Elwert.  I  am  informed,  how- 
ever, that  yon  have  a  good  and  sufficient 
deed  by  which  O.  P.  Elwert  conveyed  said 
property  to  you,  so  that  the  warranty  deed 
from  you  will  convey  title  in  fee  simple  to 
me.  Tours  very  truly,  J.  CJ.  Friendly."  Dab- 
ney testified  that  Miss  Elwert  came  to  his 
office  looking  for  the  deed,  but  It  was  never 
found,  although  advertised  for  In  a  daily 
paper.  Miss  Elwert  offered  to  give  her  war- 
ranty deed  to  the  property,  but  this  plaintiff 
testifies  that  he  was  unwilling  to  accept  un- 
less he  was  given  possession  of  the  lost  deed, 
or  Miss  Elwert  should  procure  another  deed 
from  C.  P.  Elwert,  who  had  the  record  title 
A  deed  was  prepared  and  sent  to  C  P.  El- 
wert, who  resided  In  New  Tork,  but  be  re- 
fused to  sign  It 

While  affairs  were  In  this  unsettled  condi- 
tion, Mr.  McGarry.  as  attorney  for  Miss  El- 
wert, wrote  to  plaintiff  the  following  letter: 
"Portland,  Oregon,  March  5,  1907.  F.  V.  An- 
drews &  Co.,  Agents,  City — Gentlemen:  On 
January  23,  1007,  I  am  informed  that  C.  M. 
Elwert  entered  Into  a  contract  with  you  for 
the  sale  of  the  following  described  property, 
viz.:  The  south  40  feet  of  lot  4  and  30x100 
feet  south  of  and  adjoining  same  in  block 
262,  City  of  Portland,  being  70x100  feet  on 
the  west  side  of  Eleventh  street  between 
Main  and  Jefferson  streets  In  said  city.  That 
the  stipulated  price  was  $10,000,  one-half 
cash  and  tbe  balance,  $5,000,  to  be  secured 
by  a  mortgage  upon  said  property;  that  she 
accepted  $300  upon  the  purcha&e  price  of 
said  property  with  the  understandmg  that 
she  would  give  a  warranty  deed,  a  good  and 
marketable  title  to  aaid  property,  and  U  tltl* 
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w«8  not  utlBfactMj  to  you  to  refimd  tlie 
said  fSOO.  On  tbe  date  abore  mentlcmed,  I 
am  Informed  tliat  O.  H.  Elwert  held  a  deed 
from  G.  P.  Blwert  for  tbe  property,  as  snb- 
Btantially  above  described,  as  agent  for  a  P. 
BlwMt  to  be  recorded  when  she,  aa  such 
agent  shoold  make  a  sale  of  die  property; 
that  on  January  29tb  a  letter  was  received 
by  0.  M.  Blwert  signed  by  J.  G.  Friendly  and 
endorsed  by  yourself,  tendwing  to  her  the 
balance  of  cash  due  -undw  said  contract  and 
notifying  her  of  said  Friendly^  readiness  to 
execute  a  mortgage  for  the  nnpald  balance, 
and  that  she  was  also  Informed  In  this  letter 
by  Mr.  J.  C.  Friendly  as  follows:  *I  have 
bad  the  title  examined  u  shown  by  the  ab- 
stract fnmtsbed  me  by  you  throng  F.  V. 
Andrews  &  Co.,  Agents,  but  vested  of  record 
In  O.  P.  Blwert  I  am  Informed,  however, 
that  you  have  a  good  and  sufficient  deed  by 
whldi  G.  P.  Elwert  conveyed  said  iwoperty 
to  you,  so  that  the  warranty  deed  from  you 
will  convey  title  in  fee  simple  to  me.'  I  am 
also  informed  that  G.  M.  Blwert  has  lost  the 
deed  referred  .to  from  O.  P.  Blwert  to  her- 
B^f,  and  that  after  advertising  for  tbe  same, 
is  yet  unable  to  recover  it  In  this  misfor^ 
tune  she  has  asked  my  advice,  owing  to  the 
fact  that  <J.  P.  Elwert  seems  now  unwilling 
to  make  a  new  deed.  She  la  acting  upon  my 
advice  and  now  Instructs  me  to  notii^  you 
that  she  personally  slands  ready  to  execute 
to  you  or  Mr.  Friendly  her  own  warranty 
deed  to  the  property  Intended  to  be  conveyed 
in  said  contract  upmx  payment  to  her  of  the 
balance  contemplated  under  said  contract 
and  the  execution  and  delivery  to  ber  of  a 
mortgage  for  the  unpaid  balance  of  $5,000 
by  Mr.  FMradly  or  the  purchaser  thereof. 
If  this  prt^osltion  be  satlsftictory,  kindly  no- 
tify me  at  once  and  I  shall  have  her  execute 
the  papers  whenever  you  are  ready  to  pre- 
sent them.  However,  If  this  title  should  prove 
unacceptable  and  the  personal  warrant  of 
C.  M.  Elwot  ber^ardedunmartcetable,then 
I  will  be  glad  to  Instruct  her  to  return  to 
you  the  $300  referred  to  in  tbe  contract  If 
you  will  kindly  advise  me  of  your  prefer- 
ence in  the  matter.  Very  truly  yours,  Wm. 
B.  McGarry."  This  vras  delivered  to  the 
plaintiff  and  his  check  for  $300  returned  to 
him,  but  be  refused  to  accept  the  check  and  ; 
declined  to  receive  the  deed. 

Nothing  further  was  done  in  the  matter 
until  March  16th,  when  Dr.  Charles  E.  Wade, 
residing  at  Drain,  Or.,  agreed  to  buy  the 
property  if  Mlas  Elwert  would  procure  a 
deed  from  her  broths  In  Xew  York.  This 
she  did,  and  notified  Wade  to  that  effect  on 
the  8th  day  of  April,  1007.  On  the  17th  day 
of  April,  he  came  to  Portland  and  paid  her 
11,000  to  bind  the  bargain,  teking  her  receipt 
for  the  same.  On  April  90th  this  suit  was 
filed.  On  May  17th  Dr.  Wade  came  down 
and  closed  the  deal,  paying  $6^00  more  and 
giving  a  mortgage  for  $2,700.  The  evidence 
does  not  dlsdose  any  actual  knowledge  on 
the  part  of  Wade  of  any  <rf  the  transacttous 
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between  plaintiff  and  Miss  Blwert  until 
June  26, 1907,  when  he  was  served  with  sum- 
mons and  copy  of  supplementel  comidaint 
This  suit  was  brought  to  compel  Miss  M- 
wert  to  specifically  perform  her  alleged  con- 
tract end  to  dear  up  the  title  as  to  Wade 
and  0,  P.  Blwert  and  wife,  and  to  declare 
Wade  a  trustee  for  plaintiff.  Defuidantii  G. 
P.  Blwert  and  wife  made  default  O.  M.  Bl- 
wert and  Wade  answered,  and  on  the  trial 
a  decree  was  rendered  In  favw  ot  plaintiff, 
from  which  G.  M.  Elvrert  and  Wade  appeaL 
Othw  facte  necessary  to  tlie  decision  of  this 
case  appear  In  the  opinion. 

S.  B.  Hnston  and  A.  B.  dark,  for  appel- 
lante.  Q.  A.  Brodle  (Murphy  ft  Merges,  on 
the  brief),  for  respondent 

McBBIDE,  J.  (after  stetlng  the  facte  as 
above).  The  contract  here  Is  unilateral.  Tbe 
plaintiff  nowhere  binds  himself  to  perform 
unless  tbe  title  should  prove  to  be  satisfac- 
tory, nor  did  he  contract  to  forfeit  anything 
In  case  of  failure  to  perform.  If  his  attor- 
ney Bbould,  even  In  the  most  capricious  man- 
ner and  without  assigning  any  reason  there- 
for, declare  the  title  unsatisfactory,  the  de- 
fendant O.  M.  Elwert  after  going  to  tlie 
trouble  and  expense  of  baving  an  abstract 
prepared,  would  be  compelled  to  return  the 
$300  paid  to  her  and  be  without  remedy  at 
law  or  In  eqiilty.-  Ghorch  r.  Shanklln,  05 
Gal.  626,  SO  Pac.  780,  17  U  B.  A.  207;  Pollock 
T.  Brootover,  60  W.  Va.  75,  BS  S.  B.  795,  6 
li.  B.  A.  (N.  S.)  403.  It  was  a  mere  option  to 
purchase,  which  could  be  converted  Into  a 
valid  contract  of  sale,  binding  upon  both 
parties  by  an  unqualified  acceptance  by  the 
optionee,  within  the  time  prescribed  in  the 
agreement  We  do  not  think  the  testimony 
discloses  a  bona  fide  nnqnallfled  acceptance. 

Before  an  acceptance  had  been  intimated 
by  plaintiff  in  any  way  that  would  bind  bim, 
he  was  Informed  .that  the  unrecorded  deed, 
which  formed  an  Important  link  in  the  chain 
of  title,  'had  been  lost  and  we  think  that  the 
evidence  preponderates  In  favor  of  the  claim 
of  defendant  that  It  was  actually  lost.  Plain- 
tiff's acceptence  was  <x>ndftloned  on  the  pres- 
ence and  availability  of  this  lost  deed,  and. 
hlB  acceptance  of  the  title  as  satisfactory 
was  conditioned  upon  the  assumption  that  G. 
M.  Elwert  had  It  In  her  possession,  after  he 
had  been  informed  that  It  was  not  In  her 
possession.  The  plaintiff  testified  that  he 
never  Intended  to  perform  his  part  of  the 
agreement  unless  the  defendant  cleared  up 
tbe  titie,  either  by  getting  a  new  deed  or  by 
some  proceeding  In  the  courts.  It  is  very 
evident  that  the  title.  In  the  conditlcm  that  It 
then  was,  was  not  satisfactory  to  plaintiff, 
and  In  suidi  case  his  remedy  was  provided  In 
the  agremnent  itself,  namely,  the  return  of 
the  purchase  money.  Am.  ft  Eng.  Ency.  I* 
pp.  87,  88;  Long  t.  Miller,  46  Minn.  13,  48 
N.  W.  409;  Barker  v.  Gritzer,  35  Kan.  4fi», 
11  Pac.  882.  AH  the  relief  that  the  court 
could  possibly  have  given  against  O.  M.  EI 
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wert  would  bare  been  to  compel  her  to  make 
a  deed  to  the  premises,  and  this  she  had  al- 
ready tendered  before  her  sale  to  Wade,  and 
the  same  was  refused  by  plaintiff.  Plaintiff 
cannot  come  into  court,  after  refusing  tiie 
only  conveyance  defendant  could  make,  and 
compel  her  to  do  the  rery  thing  which  she 
had  previously  ottered  to  do,  and  which 
plaintiff  bad  refused  to  allow  her  to  do. 
Johnson  y.  FnUer,  55  Minn.  269,  56  N.  W. 
818;  Allen  r.  Treat,  48  Wash.  552.  94  Pac. 
102;  Weir  Investment  Oo.  v.  Scattergood.  42 
€k>lo.  64,  94  Pac.  19. 

This  view  of  the  case  renders  unnecessary 
a  consideration  of  the  other  questions  so 
ably  presented  by  the  respective  coxniftti. 
The  decree  of  the  court  below  will  be  ra- 
vened. 

(17  idAho,  368) 

DAVEtS  r.  SHSIPPARO  et  al. 

(Supreme  Court  of  Idaho.    Nov.  22,  1900.) 
L  liANDLOan  AND   TENANT   (8  32C*)  —  FABM 

Lkase— Title  to  Gbain. 

A  laodlord  acquires  no  title  in  tbe  gr&in 
raised  by  tbe  tenaot  until  the  divieion  an  a  de- 
llveiy  thereof  by  the  tenant  to  him,  when  ander 
the  lease  tbe  tenant  is  to  deliver  a  share  of  the 
crop  as  rental. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Gent  Dig.  §S  1368;  Dec  DIff.  I  826.*] 
2.  Appeal  and  Ebbob  ({  1002*)— Bbvibw— 

Questions  or  Fact. 

Where  there  is  a  substantial  conflict  in  the 
evideoce,  the  verdict  of  a  jury  will  not  be  re- 
versed on  ai^al. 

[Ed.  Note.— For  other  cases,  see  Amwal  and 
B^r^^Cent.  IHg.  SS  3935-3937;  Dec.  Dig.  8 

(Syllaboa  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  D.  W.  Eaves  against  Charles 
J.  Sheppard,  F.  G.  Fuller,  and  E.  Olson. 
Jud^rat  for  plaintiff  against  Sheppard 
alone,  and  plaintiff  appeals.  Affirmed. 

Geo.  W,  TannabiU,  for  appellant.  F.  B. 
Fogg  and  P.  W.  Ultchell,  for  respondents. 

SUIiLiyAN,  G.  J.  Tills  action  was  brought 
to  recover  the  value  of  403  sacks  of  wheat 
and  289  sacks  of  barley,  alleged  to  be  of 
the  value  of  $789.70.  It  is  alleged  that  the 
respoudents  wrongfully  took  possession  of 
said  grain,  and  converted  same  to  their  own 
use.  The  respondents  by  their  answer  de- 
nied the  material  allegations  of  the  com- 
plaint. The  case  was  tried  by  the  court 
with  a  jury,  and  verdict  rendered,  and  Judg- 
ment entered  for  the  plaintiff,  awarding  the 
plaintiff  the  sum  of  $875.35  against  the  re- 
spondent Sbeppard  only,  and  Judgment  was 
entered  dismissing  tbe  action  as  to  the  other 
defendants.  A  motion  for  a  new  trial  was 
made  by  the  plaintiff,  who  Is  appellant  here, 
and  overruled  by  tin  court   The  appeal  is 


from  f^e  Judgment  and  the  order  den^g 
a  new  trial. 

Counsel  for  appellant  contend  that  tbe 
plaintiff  was  entitled  to  Judgment,  not  only 
against  Sheppard,  but  also  against  the  oth- 
er two  respondents,  TuUer  and  Olson.  Ap- 
pellant claims  title  to  said  grain  by  virtue 
of  a  lease  executed  by  said  Sheppard  and 
wife  to  oue  James  A.  Mattoon.  T^at  lease 
was  verbally  assigned  to  the  appellant  The 
evidence  shows  that  such  assignment  was 
acquiesced  In  by  Sheppard.  Tbe  assign- 
ments of  error  go  to  tbe  snfflcleney  of  the 
evidence  to  sustain  Hie  verdict  It  is  con- 
tended by  counsel  that  the  evidence  clearly 
shows  that  the  defendants  Fuller  and  Ol- 
son, as  well  as  Sheppard,  appropriated  tbe 
grain  referred  to  In  the  complaint  to  their 
own  use,  or  at  least  hauled  It  from  the 
ranch  on  which  It  was  grown,  and  that  they 
were  equally  guilty  of  conversion  thereof 
as  Sheppard;  and  that  if  Sheppard  were 
guilty  of  converting  the  grain,  respondents 
Fuller  and  Olson  were  equally  guilty  under 
ttie  evidence,  as  one  who  aids  and  assists 
in  wrongful  taking  of  chattels  is  liable  for 
their  conversion,  and  counsel  cites  In  sup- 
port of  that  principle  Starr  v.  Bankers*  Un- 
ion, ^1  Neb.  377,  116  N.  W.  61.  The  rule  laid 
down  in  that  case  Is  no  doubt  correct;  the 
principal  question  being  whether  the  evi- 
dence supports  the  verdict 

In  our  view  of  the  matter,  it  Is  not  neces- 
sary for  us  to  go  Into  an  extended  discus- 
sion or  citation  of  the  evidence.  The  first 
question  to  be  determined  la  whether  under 
the  evidence  the  grain  referred  to  was  ever 
delivered  to  the  plaintiff.  The  Jury  by  its 
verdict  evidently  found  that  it  was  not  and 
It  is  a  well-recognized  rule  of  law  that  no 
title  is  acquired  by  a  landlord  In  grain  rais- 
ed by  a  tenant  until  the  division  and  de- 
livery thereof  to  him.  Symonds  v.  Hall,  37 
Me.  354,  59  Am.  Dec.  53;  Dockham  v.  Park- 
er, 0  Greenl.  137,  23  Am.  Dec.  547.  The 
witness  Marker,  who  was  the  tenant  of  the 
plaintiff,  testified  as  follows:  "I  rented  the 
land  of  Mr,  Eaves.  My  arrangements  with 
Mr.  Eaves  were  I  was  to  give  Mr.  Bav«a 
one-third  of  the  grain.  He  was  to  furnish 
the  sacks.  X  was  to  haul  it  to  the  tramway 
for  eight  cents  or  to  Nez  Perce  for  three 
cents."  The  plaintiff  testified  that  one- 
tblrd  of  the  crop  was  to  be  delivered  to  him 
In  the  field,  and  if  the  tenant  tiauled  It  he 
was  to  pay  the  tenant  for  that  work.  He 
testified  as  follows:  "I  was  to  furnish  the 
sacks  to  Mr.  Marker,  and  instmcted  him  to 
get  them  from  the  grain  warehouse."  Tbe 
witness  Marker  further  testified  in  the  mat- 
ter, and.  referring  to  a  conversation  he  bad 
with  the  defendant  Sheppard  wherein  Shep- 
pard informed  him  that  Mr.  Eaves  had  no 
authority  to  rent  the  land,  and  speaking  of 
his  reply  at  that  time  to  Mr.  Sheppard,  tes- 
tified: *"!  wUl  tell  you,  Mr.  Sheppard,  If 
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yoa  Oon't  atop  me,  I  will  go  on  and  fnlflU 
my  contract.  •  •  •  If  you  stop  me,  you 
have  to  notify  me  according  to  law  or  you 
will  never  get  the  grain,'  and  he  did  notify 
me  before  barvest  not  to  deliver  It  *  *  * 
When  I  got  notified  by  Sheppard  not  to  de- 
liver the  grain  to  Eaves,  I  sat  down  and 
wrote  Eaves  a  letter,  and  he  answered  me 
back.  He  saya:  'Marker,  go  to  the  Clear- 
water Grain  Company  and  get  my  third 
of  the  sacks.*  Sheppard  wanted  me  to  go 
to  Kettenbacha  and  get  sacks  for  him.  So 
there  I  was  between  two  fires,  and  I  studied 
th9  matter  over  a  little,  •  •  •  went  to 
AlTords  and  asked  him  what  I  should  do. 
•  ♦  •  I  bought  the  sacks  myself  at  Ket- 
tenbachs.  The  grain  was  put  In  my  sacks. 
I  was  paid  foe  the  sacks.  Mr.  Mitchell' paid 
me  for  them.  ^r.  Bfltchell  was  acting  for 
■Mr.  Sheppard.  •  •  •  I  never,  in  fact, 
delivered  any  grain  to  Kaves.  I  didn't  have 
time.  I  put  It  in  my  sacks.  *  *  *  As  a 
matter  of  fact,  I  didn't  deliver  It  to  either 
one  of  the  parties."  The  plaintiff  testified 
in  his  own  behalf,  and,  in  commenting  on 
the  testimony  above  quoted,  testified:  "Mr. 
Marker's  testimony  is  that  he  refused  to 
put  that  grain  In  my  sacks.  He  didn't  ob- 
ject to  It.  He  said,  'I  have  furnished  the 
sacks,'  and  I  authorized  him  to  get  the 
sacks.  He  didn't  do  it — went  on  and  got 
his  own  sacks.  Xo,  sir;  I  didn't  pay  him  for 
the  sacks.  He  didn't  ask  for  pay.  I  didn't 
get  any  grain."  The  plaintiff  also  testified 
as  follows:  "I  saw  the  grain.  I  saw  it  piled 
out  by  Itself.  •  •  •  How  I  know  he  pli- 
ed it  out  for  me  he  showed  It  to  me,  and 
told  me  I  could  take  It  •  *  •  He  told 
me  he  had  furnished  the  sacks  himself,  so 
there  would  be  no  claim  from  Sheppard  or 
anybody  about  the  sacks.  *  •  •  He  told 
me  when  I  talked  about  it  there  should  not 
be  a  sack  of  grain  hauled  out  of  the  field 
by  either  party  until  it  was  settled  who  the 
owner  was."  The  above-quoted  testimony 
clearly  shows  that  the  grain  was  not  deliv- 
ered, or,  at  least,  that  there  was  a  dlreci 
confilct  In  the  testimony  as  to  the  delivery 
of  the  grain  by  Marker  to  Eaves,  the  plain- 
tiff. Marker,  a  disinterested  witness,  testi- 
Qed  positively  that  he  did  not  deliver  the 
grain  to  Eaves,  but,  on  the  contrary,  put  it 
into  the  sacks  paid  for  by  Sheppard,  and 
the  plaintiff  himself  testified  that  Marker 
Informed  him  that  "there  should  not  be  a 
sack  of  grain  hauled  out  of  the  field  by  ei- 
ther party  until  It  was  settled  who  the  own- 
er was."  Eaves  testified  that  the  grain  was 
delivered  to  him,  and  Marker  that  it  was 
not;  thus  making  a  direct  confilct  in  the 
testimony  as  to  the  delivery.  Under  the 
well-established  rule  of  this  court,  a  Judg- 
ment will  not  be  reversed  on  account  of  the 
inautficlency  of  the  evidence  when  there  is 
a  substantial  confilct  therein.  Church  v. 
Van  Housen,  15  Idaho,  249.  97  Pac.  36; 


Camas  Prairie  State  Bank  v.  Nfiwman,  1& 
Idaho,  719,  99  Pac.  833,  21  L.  K.  A.  (X.  S.) 
703;  Later  v.  Haywood,  15  Idaho,  716,  99 
Pac.  828,  and  the  decisions  of  this  court 
therein  cited;  also  section  4824,  Rev.  Codes. 

The  plaintiff  could  not  recover  in  this 
case  unless  the  grain  had  first  been  deliv- 
ered to  him  by  his  tenant,  and.  as  there  Is  n 
substantial  confilct  In  the  evidence  npon 
the  question  of  delivery  of  the  grain  to  the 
plaintiff,  the  verdict  of  the  Jury  will  not  be 
disturbed.  It  Is  true  the  Jury  found  a  ver- 
dict in  favor  of  the  plaintiff  as  against  Shep- 
pard, but  there  Is  no  appeal  on  the  part  of 
Sheppard,  and  the  verdict  and  Judgment 
must  stand  as  to  him.  And,  had  Sh^pard 
appealed,  the  verdict  and  judgment  would 
have  been  sustained  as  to  him  because  of 
the  rule  that,  where  there  is  a  substantial 
conflict  In  the  evidence,  the  verdict  will  not 
be  disturbed. 

This  disposes  of  this  appeal  in  favor  of 
respondents.  The  Judgment  Is  therefore  af- 
firmed, with  costs  in  favor  of  respondents. 

STEWART  and  AIIiSHIB,  JJ„  concur. 


(188  Cal.  472) 

WESSLIXO  V.  NYE.  State  Controller. 

(Sac.  1,700.) 
(Supreme  Cburt  of  California.    Nov.  18,  1909.) 

1.  States  (S  119*)— Ppblic  Funds— Appeo- 
PEiATioNS— Gifts  to  Individual. 

While  under  Const  art  4,  {  7,  providing 
that  ead)  house  of  the  Legislature  shall  judge 
of  the  qualifications  and  elections  of  its  mem- 
bers, any  expense  lawfully  incurred  by  either 
house  in  the  exercise  of  this  power  would  be  a 
legitimate  charge  on  its  contingent  fuodt  Qm 
Legislature  cannot  reimburse  one  who  has  ex- 
pended money  in  the  preparation  of  a  contest 
which  1b  not  prosecuted  before  it  or  any  of  its 
committees,  there  being  in  sndi  cose  no  eon- 
tractual  ruation  between  the  L^islatun  and 
those  to  whom  the  compensation  Is  dae,  and 
such  reimbursement  would  violate  ConsL  art  4, 
S  31,  prohibitiDg  the  making  of  any  gift  of  pub- 
lic money  to  individuals  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  118;  Dec.  Dig.  S  119.  •] 

2.  ELEcnoNB  (§  307*)— Contests— EXPENSBS. 

Under  Pol.  Code,  §  280,  the  fees  of  officers 
for  duties  performed  in  the  preliminary  steps 
of  a  contested  election  case  must  be  paid  by  the 
contesting  parties. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Dec.  Dig.  I  307.*] 

In  Bank.  Appeal  from  Superior  Conrtr 
Sacramento  County;  0,  N.  Post,  Judge. 

Mandamus  by  John  Wessllng  against  A. 
B.  Nye,  Controller  of  the  State  of  California. 
Demurrer  to  the  petltitm  was  austalned,  and 
plaintiff  appeals.  Affirmed. 

Henry  N.  Beatty,  Thos.  H.  Curran,  and 
Frauds  Dunn,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  R.  C.  Van  Fleet,  Deputy  At^. 
Gen.,  for  respondent. 
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UELYIN,  J.  Appelant  voB  elected  a 
mraober  o(  tbe  assembly  of  the  state  of  Cal< 
Ifvrnla,  and  bis  ligbt  to  a  seat  In  tbat  body 
was  contested  by  one  Pfaeffle.  Tbe  eleetltm 
took  place  on  tbe  8th  of  Korember,  1906. 
Ibe  petitioner  received  his  certlAcate  of  elec- 
tion from  the  r^strar  of  voters  of  the  city 
and  county  of  San  Francesco  on  November 
26.  1806^  and  PfaefBe's  contest  was  filed  on 
December  SSth  at  the  same  yeah  Testimony 
with  reference  to  the  rights  of  the  partlea  to 
the  contest  was  thereafter  glvoi  before  two 
Josdces  of  tJie  peace  who  had  been  appointed 
oommlsBloners  according  to  tbe  requirements 
of  section  275  of  the  Political  Code,  and  their 
certlflcateB.  with  tiie  dcfioaltions  of  tbe  wit 
nesses,  faaTing  be»  dnly  retarned  through 
tbe  Secretary  of  State  to  the  assembly,  tbat 
body,  on  March  1,  1907,  dismissed  the  con- 
teat  on  the  ground  tbat  It  bad  not  been  In- 
augurated within  the  period  set  by  tbe  stat- 
ute of  limitations.  Section  274^  PoU  Code. 
Thereafter,  the  assembly,  by  resolution,  di- 
rected the  controllor  to  draw  bis  warrant  on 
the  treasurer  (or  tbe  sum  of  9304,  payable  to 
Mr.  Wessling  out  of  the  contingent  fund  of 
the  assembly,  for  expenses  tncnrred  for  at- 
ttwney'B  fees,  witnesses'  fees,  mileage,  and 
Incidental  expenses  In  said  election  contest. 
The  controller  refused  to  draw  such  warmnt, 
and  this  appelant  petitioned  the  superlw 
court  for  a  writ  of  mandate  to  compel  com- 
pliance with  the  aforesaid  resolution.  Re- 
spondent's demurrer  to  tbe  petition  was  sus- 
fadned,  and  this  is  an  appeal  fmn  that  Judg- 
ment 

It  Is  conceded  by  appellant  that  there  Is  no 
direct  statutory  authority  for  the  payment 
by  either  branch  of  the  Legislature  of  the 
expenses  of  an  election  contest;  but  he  In- 
slsts  that  the  power  of  tbe  assembly  to  judge 
of  the  qnallflcattotts  of  those  asserting  tbe 
right  to  membership  In  tbat  house  carries 
with  It  the  Implied  authority  to  expend  any 
sura  of  money  reasonably  necessary  to  the 
detmulnattoo  of  conflicting  claims  to  a  seat 
In  tbat  branch  of  the  Legtslature.  Section  7 
of  article  4  of  the  CXfostltution  provides  that: 
"Each  house  shall  choose  Its  officers  and 
Judge  of  tbe  qualifications,  elections  and  re- 
turns of  Its  members."  In  our  opinion,  any 
expense  lawfully  Incurred  by  either  bouse 
In  tbe  exercise  of  tbe  power  thus  given  by 
the  Constitution  would  be  a  legitimate 
charge  to  be  paid  out  of  its  contingent  fund; 
but  It  Is  here  brought  to  our  attention  that" 
this  contest  was  not  tried  before  the  assem- 
bly. That  body  merely  aud  properly  dismiss- 
ed tbe  proceeding  because  It  had  not  been  in- 
stituted within  tbe  prescribed  time  after 
the  Issuance  of  tbe  certlQcate  of  election. 
Tbe  real  question  presented  to  us  Is  this; 
May  the  assembly  reimburse  one  who  has 
paid  witnesses'  and  attorney's  fees,  costs, 
and  personal  expenses,  in  the  preparation 
for  a  contest  which  Is  not  prosecuted  before  i 


the  assembly?  In  answering  this  Intern^- 
tory  it  Is  not  necessary  to  determine  whether 
or  uot  upon  a  trial  of  a  contrated  election  be- 
fore the  assembly  that  body  might  order 
the  payment  of  the  fees  of  witnesses  whose 
testimony  as  certified  by  the  commissioners 
should  be  used  In  that  proceeding,  the  per- 
sonal expenses  of  the  contestee,  or  tbe  fees 
of  attorneys  who  might  have  prepared  and 
presented  the  case  of  the  contestee,  either 
before  tbe  commissioners  or  the  assonbly; 
although  It  Is  earnestly  submitted  by  the  At- 
torney General  that  a  legislative  committee 
has  no  power  to  employ  an  attorney,  but 
must  seek  any  required  legal  advice  from 
his  office. 

It  Bufflclmtly  appears  upon  the  face  of  tiie 
petition  here  considered  that  no  itroceedlngs 
were  bad  before  the  assembly  or  any  one  of 
Its  committees.  Tfaerefbre  no  contractual  re- 
lation between  the  attorney  for  Mr.  Weas- 
llng  and  the  assembly  bad  arisen.  In  the  ab- 
sence of  such  contractual  relation,  we  ^Ink 
there  was  no  legal  lUibtUty  upon  the  assem- 
bly to  pay  for  Ms  serrlcea,  and  that  any  at- 
tempt to  do  so  must  fall  because  of  the  pro- 
hibition against  gifts  of  public  funds.  Const. 
Gal.  art  4.  S  31;  Powell  t.  Phelan,  188  Gal. 
273,  72  Pac.  S35.  The  same  principles  apply 
with  equal  force  to  the  Items  of  personal  ex- 
penses and  wltnessea*  ftas. 

It  may  be  that  the  Legislature  ml^t  by 
statute  provide  for  the  payment  by  a  county, 
or  by  the  state,  of  costs  In  certain  election 
contests.  Such  laws  have  existed  In  other 
states.  See  In  re  Contested  Klectlon  of 
O'Nell.  as  Pa.  461.  Our  Legislature,  how- 
ever, has  passed  no  such  law,  but,  on  tbe 
contrary,  has  provided  that  tbe  fees  of  offi- 
cers for  duties  performed  In  tbe  preliminary 
stages  of  a  contested  election  case  shall  be 
paid  by  the  contesting  parties.  Pol.  Code. 
S  280.  And  we  do  not  see  bow  any  Implied 
duty  for  reimbursement  of  a  contestee  arises 
from  the  Constitution,  or  from  tbe  statutes 
that  merely  prescribe  the  procedure  In  Sec- 
tion contests. 

Tbe  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN. 
J.;  SHAW,  J.;  ANGELLOTn,  3. 


(1S6  Cal.  47S) 

WRIGHT  T.  SONOMA  OOUNTT. 
(S.  F.  4,906.) 
(Supreme  Court  of  California.    Nov.  19,  1909.) 

1.  Waters  and  Wateb  CouasEs  (S  158*)— 
Sale  op  Wateb— Offer  to  Sell. 

Where  there  waa  no  assent  by  plaintiff  to 
the  use  of  water  by  defendant,  a  notice  by  plain- 
tiff forbidding  the  use  of  the  water,  and  de- 
mandinR  a  certain  sum  for  ever;  day  the  notice 
was  violated,  was  not  a  propositloa  to  sell  water 
at  that  rate. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  I  186;  Dec.  Dig.  f 
158.*] 
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2.  Watebs  and  Watek  Ooubseb  (i  158*)— 
Salb  of  Water— Aoceptahce  of  ftopoBAX.. 
Where  plaintiff  notified  defendant  not  to 
take  water  from  bis  premiaes.  and  that  he 
woald  demand  a  certain  eum  for  every  day  the 
notice  was  violated,  and  afterwards  obtained  a 
decree  restraioiDg  defendant  from  taking  the 
water,  the  taking  of  water  after  the  notice  waa 
not  ao  acceptance  of  a  propoaitioii  to  sell  at  a 
specified  price. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrae^  Gent  IMg.  {  1^;  Dec  Dig.  | 

8.  COWTBACTS  (I  346*)— ACnON  OH  BZPBESS 

COKTBAOT— VabIANCE. 

Where  plaintiff  relied  wholl;  on  an  alleged 
express  contract,  he  cannot  recover  on  a  quan- 
tum meruit ;  no  contract  being  proved. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  1748 ;  Dec  Dig.  >  346.*J 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County ;  Albert  G.  Burnett,  Judge. 

Action  by  Sampson  B.  Wright  a^lnst  the 
County  of  Sonoma.  From  a  Judgment  for 
defendant,  and  an  order  denying  a  new  trial* 
Iilalntlff  aiqpealB.  AiQrmed. 

Transferred  from  Court  of  Appeal  to  Su- 
preme Court  In  7  Cal.  App.  667. 86  Pac  838. 

T.  J.  Batta,  for  appeUaat  CSaroaoe  V.  Lea 
and  O.  W.  Hoyle,  tor  respondeat 

ANGBEXOm,  J.  This  Ifl  an  appeal  by 
plaintiff  from  a  Jodgment  for  dtfendaat  and 
from  an  order  denying  Ua  molicni  for  a  new 
trial,  In  an  action  to  recorer  the  snm  of  98,- 
600  for  water  taken  by  dtfendant,  by  one  of 
its  road  commiasloneni,  for  tiie  purpose  of 
aprlnkllng  a  public  Ughvay,  from  a  well 
bored  l>y  it  In  said  public  blgbway. 

The  plaintiff  is  tbe  life  tmant  of  the  land 
trarersed  by  tbat  iwrtlon  of  aald  his^way  on 
wblch  said  well  is  altnated,  aabject  to  tracSi 
rights  therein  as  are  possessed  by  d^endant 
and  the  public  by  reason  of  tlie  fact  that  the 
same  constitutes  a  public  highway.  Defend- 
ant took  and  used  water  for  sprinkling  aald 
highway  from  June  10,  1908,  to  Octol)w  8, 
190S,  120  days — and  on  fS&  days,  from  Uay 
10,  1904,  to  July  12,  1904.  PlalntlfTB  claim 
is  based  solely  on  13ie  theory  tbat  there  was 
an  express  contract  for  the  payment  by  de- 
fMidant  to  plaintiff  of  the  sum  of  $50  for 
eacb  day  on  which  water  was  taken  by  It 
from  said  wdl ;  there  b^ng  no  all^tlcm  fn 
the  complaint  as  to  the  reasonable  value  of 
the  water  taken,  or  any  all^atlon  of  dam- 
age to  plaintiff  by  reason  of  such  taking.  In 
Tlew  of  tlie  flndinga  based  on  erldoice  with- 
out conflict,  there  can  be  no  diapute  as  to 
the  facts  material  on  the  Issue  of  express 
contract,  and  those  facts  completely  disprove 
tlie  theory  of  any  such  contract  About  May 
27,  1908,  defendant's  road  commissioner  com- 
menced the  conatruction  of  said  well,  and, 
the  same  having  been  completed,  commenced 
to  take  water  therefrom  for  the  purpose  of 
sprinkling  said  highway,  all  without  the  con- 
sent of  [dainttff.  Plaintiff  and  oUiers  Inter- 
ested In  the  land,  tbereupou,  on  June  10, 1903, 
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notified  such  road  commissioner  in  writing 
that  he  was  forbidden  to  take  any  water  from 
said  well,  and  that.  In  case  be  disregarded 
such  notice,  the  owners  "hereby  demand" 
$50  per  day  for  each  and  every  day  on  which 
he  removed  water  In  violation  of  tdie  notice, 
"as  compensation  for  the  taking  of  said  wa- 
ter." The  well  was  bored  and  the  Trater 
used  for  sprinkling  purposes,  with  the  knowl- 
edge of  the  board  of  auperrlsors  of  Sonoma 
county  solely  under  tba  bona  flde  daim  that 
the  ooun^  bad  tlie  lawful  rig^t  to  so  take 
and  use  the  water.  On  June  20, 1908,  plain- 
tiff commenced  an  action  in  the  superior 
court  of  Sonoma  county  to  obtain  a  decree 
enjoining  said  toad  commissioner  from  tak- 
ing said  water.  On  September  22,  1906,  the 
sup«lor  court  TeaAeced.  ju^ment  In  aald 
cause  tbAt  [dalntlff  take  nothing  by  hla  ac- 
tion.  An  appeal  waa  taken  by  plaintiff  from 
said  Judgment  to  the  Supreme  Coort,  and  on 
May  11, 1904,  the  -Suiwone  Court  rendered  a 
dedalon  holding  tbat  defendant  bad  no  right 
to  take  or  use  said  water,  and  directing  the 
entry  of  judgment  by  the  lower  court  in  £a^ 
Tor  of  plaintiUI.  Wright  v.  Austin,  148  OaL 
286,  76  Paa  1023,  65  L.  B.  A.  948^  101  Am. 
St  Uep.  97.  The  road  commlasifmer  and  law 
oflScera  of  the  county  bad  knowledge  of  thta 
decision  within  a  tew  daya  after  the  opin- 
ion was  filed,  but  the  remittitur  fkom  the  Su- 
preme Court  waa  not  returned  and  filed  in 
tbe  derk^  office  of  Sonoma  county  until  July 
11,  1904.  Ttivre  In  no  dabn  tbat  any  water 
was  taken  subsequent  to  July  12,  100^ 

It  appeara  too  clear  for  question  that  ttiere 
was  no  express  contract  between  the  parties 
for  the  use  of  this  water.  There  was  never 
any  assent  on  the  part  of  plaintiff  to  the  use 
by  defendant  of  such  water  on  any  tnms, 
and  all  water  taken  was  taken  against  the 
will,  and  witiiont  the  consent,  of  plaintiff. 
The  notice  given  by  plaintiff  and  his  co-own- 
ers expressly  forbade  the  use  of  the  watw 
at  all.  The  provhilon  thertin  to  tlie  ^Eect 
that  the  owners  demand  $50  for  eadi  and 
every  day  on  whidi  the  notice  to  refrain  from 
taking  watw  la  violated  cannot  be  construed 
as  a  proposition  to  sdl  water  at  that  rata 
It  amounted  to  no  more  than  a  notice  of  the 
amount  of  damage  that  the  owners  would 
daim  for  the  taking  of  tlw  water  witliont 
their  consent  And  the  taking  <tf  the  water 
by  defendant  under  Hie  clrcumstanoes  shown, 
er&a  aftw  the  dedslon  of  the  Supreme  Court 
in  regard  to  the  relative  rights  of  the  par- 
ties became  known  to  it  cannot  be  hdd  to 
show  any  acceptance  by  it  of  the  proposition 
to  s^l  tiie  water  for  a  spedfled  price.  Tbe 
cases  dted  by  learned  counsel  fOr  plaintiff 
in  this  r^ard  are  all  cases  In  whldi  the  con- 
duct of  the  party  was  such  as  to  afltord  rea- 
sonable evidence  of  bis  consent  to  a  ptoffotl' 
aoa  theretofore  made. 

So  far  as  any  right  to  conq»ensatl<m  fOr 
water  actoally  taken  la  concerned,  which  Is 
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tbe  only  rlgbt  aflseited  In  this  action,  as  was 
«ld  by  the  learned  trial  Jndg^  "flie  only 
claim  open  to  plaintiff  ma  for  the  reason- 
aUe  Talue  of  the  wetw.**  No  snch  claim  has 
been  asserted;  the  plaintiff,  both  in  his 
complaint  and  throughout  the  proceeding,  re- 
lying ^duslvely  <»i  his  dalm  that  there  was 
an  express  contract  for  ISO  for  each  day  on 
which  water  was  need  from  said  well. 

The  Judgmoit  and  order  denying  a  new 
trial  are  affirmed. 

Wecoueor:  SLOSS,  J;  SHAW,  J.;  LOR^ 
IOAN>  J.;  MBLVIN.  J.J  HSNSHAW.  J. 

•OH  Cal.  4N) 

OBINBBAIi  OONFERDNOD  OF  FRSB  BAP- 
TISTS T.  BBBKBZ  et  aL   (Saa  1,526.) 
(Snpreme  Oonrt  of  Gallfbmla.   Not.  1%  1909. 
Beheariog  Denied  Dec.  16,  1909.) 

1.  OORFOBATIORB  ({  642*)  —  FOBEION  OOBPO- 

BATX0R8— Bnsnmss  Tbansactions. 

A  siogle  act  of  busioesB  by  a  foreign  cor- 
poration, within  Const  art  12,  fi  15,  proriding 
that  no  foreign  corporation  Bhalf  be  allowed  to 
transact  business  in  the  state  on  more  favora- 
ble conditions  then  are  presciibed  by  law  to 
similar  domestic  corporations,  most  be  an  act 
within  the  ordinary  bnsiness  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
-tions,  Gent  Dig.  {  2636 ;  Dec  IMg.  f  642.*] 

COBFOBATIona    (f  642*)— FOBEiaif  COHFO 

UTiONS — Business  Tbansactionb. 

A  BiDgle  sale  of  real  estate  by  a  foreigii 
corporation  organized  for  religious,  missionary, 
educational,  and  charitable  purposes  with  the 
Incidental  nower  to  take  and  sell  real  estate  Is  not 
a  transaction  of  business  within  Const  art  12, 

LIS,  providing  that  no  foreign  corporation  shall 
I  allowed  to  transact  business  within  the  state 
on  more  favorable  conditions  than  are  pre- 
scribed by  law  to  domestic  corporations,  and 
the  failure  of  the  corporation  to  comply  with 
Civ.  Ode,  I  688,  and  obtain  an  order  for  the 
sale  of  the  property  does  not  render  the  sale  In- 
valid. 

[Dl  Note,:— For  other  cases,  see  Coiporations, 
Gent  Dig.  I  2526;  Dea  Dig.  |  642.*! 

a  CtaABinu  (I  48*)  —  BusiNEBs  TaaNSAO- 

TI0N8. 

The  power  of  a  religious,  missionary,  edu- 
cational, and  charitable  oorporation  to  ta!ke  and 
sell  real  estate  is  purely  incidental  in  the  prose- 
-cution  of  Its  main  purjMse. 

[Ed.  Note.— For  other  eases,  see  Charities, 
I>ec  Dig.  i  4a*] 

4.  COBPOHATIOKS  (1  642*)— FOEKION  CORPOBA- 

noNS— "Doiira  Business" — "Tbahsactinq 

BUBIHEBS,'* 

"Etolng  business,"  as  used  Id  statutes  pro- 
hibiting a  foreign  corporation  from  doing  busi- 
ness until  It  has  filed  a  certificate,  etc.  is  equiv- 
-alent  to  the  words  "tranaactiiw  business."  and 
In  most  jnrlsdicUons  It  is  held  that  ench  stat- 
ntes  have  reference  to  a  contlnnation  In  some 
form  of  business,  and  do  not  apply  where  a  for^ 
eign  corporation  does'  a  single  act  of  business 
within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2520-2527;  Dec  Dig.  S 
«42.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  2155-2160 ;  vol.  8,  pp.  7640,  7641. 
7068-7060,  78ia] 

Shaw,  J.,  dissenting. 


In  Bank.  Appeal  from  Superior  Gonrt, 
Sacramento  Cotinty;  X  W.  Hughes,  Jndge. 

Action  by  the  General  Conference  at  Free 
Baptists  against  T>  H.  Berkey  and  others. 
There  was  a  Judgment  for  defendants,  and, 
from  an  order  denying  a  new  trial,  plain- 
tiff ai^eals.  Affirmed. 

Dudley  Klnsell,  for  appellant  Devlin  & 
Devlin,  for  respondents. 

SLOSS,  J.  The  plalntur,  a  corporation 
organized  under  the  laws  of  the  state  of 
Maine,  appeals  from  an  order  denying  its 
motion  for  a  new  trial. 

The  action  is  one  to  quiet  title  to  a  lot  in 
the  city  of  Sacramento.  There  were  sev- 
eral defendants,  all  of  whom,  except  the 
respondent  Berkey,  disclaimed  or  suffered 
default  Berkey  answered  alleging  title  In 
himself,  and  further  setting  up  certain  facts, 
which,  as  he  claimed,  estopped  the  plaintiff 
from  asserting  title  adversely  to  him.  The 
court  found  In  his  favor  on  both  defenses. 
At  the  trial  It  was  stipulated  that  on  the 
1st  day  of  February,  1902,  one  S.  P.  Meads 
was  the  owner  of  the  property.  The  plain- 
tiff offered  in  evidence  a  deed  of  grant,  bar- 
gain, and  sale,  whereby  said  Meads,  on  the 
last-named  date,  conveyed  the  said  prem- 
ises to  plaintiff.  After  introducing  a  duly 
certified  copy  of  Its  character  or  articles  of 
incorporation,  and  showing  compliance  with 
the  requirements  of  section  405  of  the  Civil 
Code,  the  plaintiff  rested.  The  defendant 
Berkey  offered  in  evidence  a  deed  bearing 
date  the  14th  day  of  April,  1903,  whereby 
the  General  Conference  of  Free  Baptists, 
plaintiff  herein,  purported  to  grant,  bargain, 
and  sell  to  T.  H.  Berkey  (the  respondent) 
the  property  In  question.  This  deed  was 
signed  on  behalf  of  the  corporation  by  Its 
president  and  secretary  dnd  bore  the  cor- 
porate seal.  Objection  to  Its  introduction 
In  evidence  was  made  on  the  ground  that 
it  had  not  been  shown  that  before  the  exe- 
cution of  the  Instrument  application  for 
leave  to  sell  the  property  had  been  made 
to  or  granted  by  the  superior  court  of  the 
county  of  Sacramento.  The .  objection  was 
overruled,  and  plaintiff  excepted.  This  deed, 
if  sufficient  to  convey  title,  fully  sustains 
the  finding  In  favor  of  Berkey's  ownership. 
The  appellant  makes  no  point  other  than 
that  involved  in  the  objection  to  the  admis- 
sion of  the  deed  which  could  affect  this  find- 
ing or  the  Judgment  based  on  It  If,  then, 
the  deed  was  properly  admitted  in  evidence, 
It  will  be  unnecessary  to  consider  whether 
or  not  the  defense  of  estoppel  was  made  out 

The  plaintiff  was  Incorporated  by  an  act 
of  the  Legislature  of  the  state  of  Maine, 
approved  January  19,  1891  (Prlv.  &  8p. 
Laws  Me.  1891,  p.  3,  c.  1).  Section  1  of  the 
act  provides  that  Oren  B.  Cheney,  and  26 
other  persons  named,  "their  associates  and 
successors,  are  hereby  constituted  a  corpo- 
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ration  for  rellfftoiu,  mlnloiiary,  educational 
and  charitable  purpoaee  nnder  the  name  of 
tbe  General  Conference  of  Free  BaptlBts, 
and  by  that  name  shall  hare  power  to  proa- 
ecnte  and  defend  suits  at  law,  to  nae  a  com- 
mon seal  and  to  change  the  same  at  pleas- 
ure, to  take  and  hold  for  the  objects  of  said 
corporation  by  gift,  grant,  bequest,  purchase 
(MT  otherwise,  any  estate,  real  or  personal, 
or  both,  the  annual  Income  of  which  shad 
not  exceed  one  hundred  thousand  doUars. 
and  to  sell  and  convey  any  estate  real  or 
personal,  ot  both,  which  the  Interests  of 
said  corporation  may  require  to  be  sold  and 
conveyed."  Section  693  of  the  Civil  Code 
of  California,  a  part  of  title  12,  headed  "Re- 
ligions, Social  and  Benevolent  Corporations," 
authorizes  the  incorporation  of  any  number 
of  persons,  "for  any  purpose  where  pecun- 
iary profit  Is  not  their  object  and  for  whlcb 
Individuals  may  lawfully  associate  them- 
selves." Section  688  ot  the  same  Code  pro- 
vides that  corporations  of  the  character 
mentioned  In  section  593  may  sell  the  real 
property  held  by  them  upon  obtaining  an 
order  for  that  purpose  from  the  superior 
court  held  in  the  county  In  which  the  prop- 
erty Is  situated.  The  section  provides  for 
the  filing  of  a  petition  for  leave  to  sell  such 
real  estate  and  the  giving  of  notice  by  -pub- 
lication of  sudi  application.  Section  693 
deals  with  the  formation  of  corporations 
In  this  state,  and  section  598,  applying  by 
Its  terms  to  corporations  of  the  character 
mentioned  in  section  593,  is  intended,  so  far 
as  its  language  goes,  to  refer  only  to  domes- 
tic corporations.  The  sole  question,  then, 
Is  whether  the  terms  of  section  698  are 
made  applicable  to  the  plaintiff  corporation 
by  the  provision  of  article  12,  |  16.  of  the 
Constitution  of  this  state,  that  **no  corpo- 
ration organized  loutslde  the  limits  of  this 
state  shall  be  allowed  to  transact  business 
within  this  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar 
corporations  organized  under  the  laws  of 
this  state,"  Whether  this  provision  Is  self- 
executing,  or  Is  addressed  to  the  Legislature 
alone  as  a  prohibition  against  the  passing 
of  laws  affirmatively  giving  supo-lor  privi- 
leges to  foreign  corporations,  is  a  question 
which  may  be  open  to  doubt  See  Ulbleln 
V.  Capllce  Gom'l  Co.  (Mont)  1Q2  Pac.  664; 
First  Nat  Bank  v.  Weldenbeek,  87  Fed.  880, 
S8  C.  C  A.  131;  Coler  v.  Tacoma  R.  &  P. 
Co^  65  N.  J.  Eq.  347,  64  AtL  413,  lOS  Am. 
St  Bep.  786.  It  need  not  be  here  decided. 
For  the  purposes  of  this  appeal,  we  shall 
assume  that  the  constitutional  provision  is 
self-executing,  and  that  by  its  own  force  it 
attaches  to  such  transactions  of  foreign  cor- 
porations as  are  within  Ita  scope  tbe  re- 
strictions imposed  upon  similar  domestic 
corporations. 

It  seems  clear  that  the  plalntUf  herein 
is  a  corporation  slnUlar  in  character  to  those 
whose  creation  Is  authorized  by  section  693 
of  the  Civil  Coda   That  section  authorizes 


Incorporation  of  persons  ftnr  any  purpose 
"where  pecuniary  profit  la  not  their  object" 
The  purpmes  for  which  tlie  plaintiff  was  or- 
ganised  are  defined  in  its  <Aarter  a>  "re- 
ligious, missionary,  educational  and  charita- 
bly" and  the  power  granted  to  It  to  acquire 
and  sdl  pnqwrty  is  a  power  to  be  exercised 
in  subordination  to  the  main  purpaees  for 
which  the  corporation  Is  created,  the  act 
of ,  incorporation  does  not  confer  any  power 
to  enter  Into  the  bnsluess  of  buying  and  sell- 
ing property  for  the  pnipose  of  adntndng 
the  pecnniary  profit  of  the  corporators.  The 
corporation  is  theniom,  in  all  essential  par^ 
tlcnlars,  similar  in  chat-acter  to  those  de- 
scribed in  section  683. 

It  ronalns  to  be  oonsldored,  tbea,  whether 
a  sale  of  real  estate  by  such  a  corporation  la 
a  transaction  of  business  by  It  within  the 
meaning  of  the  constltatl<mal  provlrimi  above 
referred  ta  Hie  phrase  "to  transact  busl- 
ness,"  as  nsed  in  this  provision,  Is  equivalent 
to  the  words  **to  do  business."  found  In  the 
statutes  of  many  states,  prohibiting  a  for^ 
elgn  corporation  from  "doing  business"  in 
such  states  until  It  has  filed  a  certificate  des- 
ignating a  place  of  business  and  a  resident 
agent  upon  whom  process  may  be  served, 
or  complied  with  other  conditions.  See,  for 
example,  Civ.  Code,  H  405-408.  There  have 
been  many  decisions  construing  the  words 
"doing  business,"  under  such  statutes,  and 
tbe  cases  upon  the  subject  are  not  In  har^ 
mony.  In  most  jurisdictions  it  is  held  that 
Buch  statutes  have  reference  to  a  continua- 
tion In  Borne  form  of  business,  and  do  not 
apply  where  a  foreign  corporation  does  a 
single  act  of  business  within  the  state.  3 
Clark  &  Marshall  on  Private  Corporations, 
S  846,  and  cases  cited.  There  are  decisions, 
however,  which  hold  that  a  foreign  corpora- 
tion may  come  within  the  purview  of  such 
statutes  by  the  doing  of  a  single  act  See, 
for  example,  Farrlor  v.  Security  Co.,  88  Ala. 
2T5,  7  South.  200.  But  even  in  the  states 
which  announce  this  doctrine  It  Is  held  that 
the  single  act  which  will  bring  the  corpora- 
tion within  the  purview  of  the  statute  must 
be  an  act  of  the  ordinary  business  of  the 
corporation.  In  the  language  of  the  Supreme 
Court  of  Alabama :  "There  must  be  a  doing 
of  some  of  tbe  works,  or  an  exercise  of 
some  of  the  functions,  for  which  the  corpo- 
ration was  created,  to  bring  the  ease  within 
that  clause."  Beard  v.  Union,  etc.,  Co.,  71 
Ala.  60;  Sullivan  v.  Timber  Co.,  lOa  Ala. 
371,  15  South.  941,  25  U  R.  A.  543.  Thus, 
a  statute  of  this  kind  has  been  held  not  to 
apply  to  tbe  soliciting  and  receiving  of  sub- 
scriptions for  a  newspaper  published  in  an- 
other state,  by  a  corporation  organized  un- 
der the  laws  of  that  other  state  (Beard  v. 
Union,  ete.,  Co.,  supm).  to  the  care  of  un- 
used property  and  payment  of  taxes  thereon 
(Sullivan  V.  Timber  Ca,  supra),  the  owning 
and  leasit^  of  its  land  in  the  state  for  agri- 
cultural purposes  by  a  foreign  corpwatlon 
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orsaoised  for  the  pnxpoie  of  mining  and 
■elllng,  bandllDK  and  mannfactaring  coke 
(MiBBOurl  Coal  A  Mining  Co,  v.  Ladd.  160  Mo. 
435.  61  S.  W.  191),  the  aoUcItlng  by  a  for^ 
elgn  corporation  of  anbacrtptlona  to  its  capi- 
tal stock  (Payaon  t.  Withers,  6  Bias.  208, 
Fed.  Gas.  No.  10,881).  or  the  making  Iv  a 
foreign  corporation  within  the  state  of  a  con- 
tract adjusting  a  Judgment  debt  arising  out 
ot  bnslness  transacted  outside  the  state  (Se- 
curity Co.  T.  Panhandle  National  Bank,  98 
Tex.  675.  S7  S.  W.  22). 

We  think  the  slni^e  sale  of  property  by 
the  idalntur  in  the  case  at  bar  comes  within 
tba  principle  of  the  cases  last  cited.  This 
corporation  was  certainly  not  ^igaged  In  the 
buadneaa  of  buying  and  selling  land.  As  we 
have  said,  in  another  connection.  Its  charter 
plainly  indicates  tliat  the  power  conferred 
upon  It  to  make  such  purchase  and  sale  was 
not  granted  for  the  purpose  of  ambling  it 
to  do  such  acts  as  a  means  of  making  a 
profit  thereon.  The  buying  and  selling  per- 
mitted to  it  were  merely  Incidental  to  the 
carrying  on  of  the  main  purposes  ot  the 
corporation.  A  dlstlnctl(m  is  to  be  drawn 
between  the  purposes  of  a  corporation  and 
Its  powers  (Floyd  T.  F«Tin,  80  8.  O.  1,  12, 
S  8.  E.  14,  2  L.  R.  A.  242).  The  purposes  of 
the  plaintiff,  as  defined  In  the  artldeh  of 
Incorporation,  are  "religious,  mtesionary.  edn- 
eatlonal  and  charitable."  As  incidental  to 
these  poTposeSt  It  is  granted  a  variety  of 
powers,  L  &,  the  power  to  prosecute  and  de- 
fend suits  at  law,  the  power  to  use  a  com- 
mon seal,  the  power  to  take  and  hold  for 
the  objects  of  said  corporation  any  real  or 
personal  property,  and  the  power  to  sell 
and  convey  any  estate  whldi  the  interests  of 
the  corporation  may  require  to  be  sold  and 
conveyed.  All  ot  these  powers  are  to  be 
exercised  In  subordination  to  the  main  pur- 
poses as  first  declared.  The  purchase  and 
sale  of  property  by  such  a  corporation  Is 
not  one  of  the  ends  for  which  It  Is  organiz- 
ed, but  Is  merely  a  means  to  enable  it  to 
accomplish  those  ends.  Property  Is  to  be 
acquired  only  for  the  objects  of  the  corpora- 
tion, and  to  be  sold  only  when  the  interests 
of  the  corporation  require  such  sale.  The 
power  to  sell  property  by  a  corporation  of 
this  character  is  as  purely  incidental  to  the 
prosecution  of  Its  main  purposes  as  are  the 
other  powers  enumerated  In  the  charter,  as, 
for  example,  the  power  to  prosecute  and  de- 
fend suits  at  law.  It  Is  quite  generally  held 
that  the  mere  prosecuting  or  defending  of 
suits  by  a  foreign  corporation  Is  not  "doing 
business."  within  the  meaning  of  statutes  of 
the  kind  we  have  been  discussing.  Clark  & 
Marshall  on  Private  Corporations,  {  860; 
Utley  V.  Clark-Gardner  Lode  Mining  Co.,  4 
Colo.  369;  Mandel  v.  Swan  Land  Co..  154  111. 
177,  40  N.  a  462,  27  I*  R.  A.  313,  45  Am. 
St.  Rep.  124;  Ware  Cattle  Co.  v.  Anderson, 
107  Iowa,  231.  77  N.  W.  1026;  M.  B.  Faxon 


Go.  T.  Lovett,  60  N.  J.  Iaw,  128^  86  AtL  682. 

If  the  construction  we  have  pnt  upon  the 
darter  of  the  plaintiff  be  correct*  it  must 
be  bdd  that  the  sale  tf  such  corporation  of 
real  estate  Is  not  the  'transacting  of  busi- 
ness by  it,  within  the  meaning  of  the  con- 
stitutional provision  relied  upon.  It  follows 
therefore  that  the  objection  to  the  admission 
in  evidence  of  the  deed  to  Berkey  was  pn^ 
erly  overruled. 

In  the  toregoing  discussion  we  have  assum- 
ed that  article  12,  {  15,  of  the  Constltutian, 
applies  to  all  corporations.  Including  those 
organized  tor  purely  religious  or  eleemosy- 
nary purposes.  Under  the  views  above  ex- 
pressed, it  is  unnecessary  to  resolve  any 
doubt  that  may  exist  on  this  point.  * 

The  Older  denying  a  new  trial  Is  afllrmed. 

We  concur:  ANQELLOTTI,  J.;  LORI- 
OAN.  J.;  MELTIN,  J.;  HENSHAW.  3. 

SHAW,  J.  I  dissent  The  opinion  of  the 
court  assumes  that  the  conveyance  of  this 
land  was  the  only  business  ever  transacted 
in  this  state  by  the  plaintiff  corporation. 
The  evidence  does  not  show  that  this  Is  true, 
and  it  does  not  appear  from  the  record  that 
any  contention  to  that  effect  was  presented 
to  the  court  below.  If  such  claim  had  been 
made,  It  is  probable  that  the  plaintiff  could 
have  shown  that,  in  the  accomplishment  of 
Its  purposes  in  this  state,  it  often  advanced 
money  to  pay  the  price  of  lots  upon  which 
churches  were  to  be  built,  took  the  title  in 
trust  for  the  local  oongr^atlou,  to  be  re- 
conveyed  as  soon  as  the  money  advanced 
was  repaid,  precisely  as  It  did  in  this  case, 
and  that  this  was  only  one  of  many  similar 
transactions.  The  evidence  Indicates  that 
the  plaintiff  was  accustomed  to  do  this, 
though  no  other  specific  instances  were  prov- 
en, and  that  so  far  as  it  may  be  said  to 
do  business  at  all,  business  of  this  kind,  and 
the  obtaining  of  money  therefor,  constituted 
Ite  principal  occupation. 

If  the  opinion  had  been  based  on  the 
ground  that  tjenevolent  enterprises  of  this 
character  are  not  within  the  meaning  of  the 
constitutional  provision  that  a  foreign  cor- 
poration may  not  "transact  business"  in  this 
state  on  more  favorable  terms  than  domestic 
corporations,  and  that  tliat  provision  refer- 
red only  to  corporations  for  gain,  I  should 
not  be  disposed  to  differ  with  my  associates; 
but  as  the  opinion  does  not  discuss  this 
question,  I  eq;>ress  no  oplnlcm  concerning  It 
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Civ.  Code,  H  2968,  2969,  providing  that 
mortgaged  chattels  may  be  taken  under  attach- 
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ment  br  a  creditor  of  -  s  mortgapjr  oq  paTment 
or  tender  to  the  mortga{:ee  of  the  amount  of 
the  moruaga  debt,  etc,  authorice  an  attach- 
ment only  after  pajment  or  tender  of  the 
amount  ta  the  dtrbt,  an'd  an  attachment  levied 
without  first  paying  or  tendering  the  debt  ia 
invalid,  and  ia  as  against  the  mortgagee  a 
conveiaion,  thoogh  the  officer  merely  puts  a, 
keeper  in  charge. 

Uid.  Mote.— For  other  cases,  aee  Attadiment, 
Gent  Dig.  1  472 :  Dec  Dig.  J  164  :*  Chattel 
Mortgages,  Cent.  Dig.  |  305 ;  Dec-  Dig.  1 17a«J 

Appeal  from  Supwlw  Court,  Saii  Lola 
Oblqio  Gonnty;  B.  P.  Unangsi  Judge. 

Action  hj  A.  J.  Bonsa,  against  Frank  Q. 
Lvcaa  and  others.  There 'was  a  jndgmwt  of 
the  Court  of  Appeal  (100  Pac  119)  afflrmlng 
a  judgment  for  plaintiff^  and  the  Supreme 
(Xrart  ordered  the  cause  traosfwred  to  it 
tot  determination.  Affirmed. 

a  p.  Kaetzel  and  B.  V.  Bouldln,  for  ap- 
pellants. C.  a.  Armstrong  and  Paul  M. 
Oregg,  for  respondrat 

SLOSS,  J.  The  appeal  In  this  case  was 
first  considered  by  the  District  Court  of  Ap- 
peal In  and  for  the  Second  Appellate  District, 
and  the  judgment  and  order  appealed  from 
were  there  affirmed  upon  the  grounds  stated 
in  the  following  opinion: 

"Appeal  by  defendants  StDsheimer  Bros, 
and  McFadden  from  a  judgment  In  favor  of 
plaintiff,  and  firom  an  order  denying  a  new 
trial. 

"The  complaint  was  one  for  the  foreclosure 
of  a  chattel  mortgage  theretofore  given  up* 
on  a  growing  crop  of  hsy,  barley,  and  beans 
bj  defendant  Lucas  to  plaintUt  as  security 
for  a  note  of  $600  and  such  other  sums  of 
money  as  might  thereafter  be  loaned  or  ad- 
vanced, or  merchandise  sold  to  or  for  account 
of  said  mortgagor  during  the  continuance  of 
the  mortgage,  not  to  exceed  $1,000  exclusive 
of  the  amount  mentioned  in  the  promissory 
note.  The  complaint  alleges  facts  showing 
the  due  execution  of  the  mortgage^  the  af- 
fidavit required  by  statute,  and  its  recorda- 
tion. Further,  that  a  part  of  the  growing 
crop,  to  wit,  the  beans,  while  on  the  premises 
where  grown,  was  seized  by  defendant  Mc- 
Fadden as  sheriff  In  a  certain  attachment 
proceeding  Instituted  against  Lucas  by  Sln- 
sheimer  Bros.,  and  the  beans  which  had  been 
thrashed  and  upon  the  ground  ware  seized 
by  the  sheriff  without  tender  to  the  mortga- 
gee of  the  amount  of  the  mortgage,  or  by  de- 
posit with  the  county  clerk  or  treasurer  of 
the  amount  as  provided  by  section  2909,  Civ. 
Code.  It  Is  further  alleged  that  defendants 
SInshelmer  Bros,  and  McFadden  still  retain 
possession  of  said  beans,  and  claim  some  In- 
terest In  said  mortgaged  proper^  under  such 
attachment,  which  claim  Is  subsequent  and 
subordinate  to  plaintiff's  claim  under  the 
mortgage.  It  is  alleged  that  certain  ad- 
vances, aggregating  $372.73,  have  been  made 
by  plaintiff  to  Lucas  under  the  terms  of 
said  mortgage,  and  that  the  note  and  the  ad- 
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raneea  remain  unpaid.  13ie  uaual  prayer  tot 
relief  Is  found.  Defendant  demurred  to  the 
complaint  generally  and  because  of  a  mlB^ 
j(^nder  of  causes  of  action,  which  demnrrer 
was  overruled.  Ttw  defendants  who  appeal 
filed  a  joint  answer  dmylng  apedflcally  moat 
of  the  allegations  of  the  complaint,  admit- 
ting, however,  the  seAEure  of  the  crop  of 
beana  imder  the  writ  and  that  they  claim  an 
Interest  thweln,  but  allege  tiutt  13ia  aame 
la  Buperlcv  in  right  to  the  nuHrtgage.  Tlie 
court  found  all  of  the  allegations  of  tba  com- 
plaint to  be  tru^  exe^  as  to  the  amounti 
unpaid;  that  tiie  mortage  waa  made  m 
good  ftdth  without  any  design  to  Under,  de- 
lay, or  defraud  creditors;  that  the  ^Im 
of  lien  undw  the  attachmeut  waa  snbonUnato 
to  the  mortgage,  and  directed  a  aale  of  the 
property  described  In  the  mortgage,  wlildi 
Included  the  beana,  and  13ie  application  of 
the  proceeds  so  far  as  required  to  the  pay- 
ment of  the  judgment  and  costs. 

'*It  is  appellanta*  contention  that  Qie  com- 
plaint la  Insnffldent  in  that  facts  are  not 
stated  to  entitle  plaintiff  to  uy  relief,  and, 
farther,  that  there  was  a  miajoinder  of  an 
action  to  fbredose  with  an  actiim  for  ctmver^ 
slon  of  the  propwty  mtntgaged.  With  this 
we  jdo  not  agree.  The  comidalnt  seta  out 
such  a  mortgage  aa  nndee  the  laws  of  this 
state  may  be  executed  and  enforced.  The  de- 
fault which  entitled  plaintiff  to  a  decree,  and 
the  subordinate  diaracter  of  the  dalm  ot 
the  otiier  defendants  are  made  to  appear. 
The  mere  fact  that  the  sheriff.  In  violation 
of  sectlim  2969,  Civ.  Code,  attempted  to  levy 
and  remove  a  part  <^  the  property  from  the 
premises  where  It  was  raised,  did  not  im- 
pair plaintiff's  right  to  foreclose.  It  la  true 
that  such  wrongfal  act  upon  the  part  ol 
the  sheriff  would  render  him  liable  aa  in 
conversion,  but  plaintiff  may  nerertbeilesa 
elect  to  pursue  the  ronedy  In  equity  guaran- 
teed by  section  2967,  Civ.  Code,  when  it  la 
made  to  appear  that  the  judgment  and  de- 
cree of  the  court  In  such  foreclosure  can  be 
carried  into  effect.  There  Is  nothing  In 
the  complaint  Indicating  an  att«npt  upon 
the  part  of  plaintiff  to  enforce  any  rUcht 
against  the  sheriff  for  the  conversion,  nor 
allegations  whldi  would  warrant  a  judgment 
against  blm  for  the  value  of  the  property 
token.  Tbe  levy  of  the  wrtt  of  attechment, 
under  the  circumstances  of  the  case,  placed 
the  sheriff  and  the  creditor  for  whom  he 
was  acting  In  no  better  position  than  that 
which  would  be  occupied  by  any  other  tres- 
passer who  might  surreptitiously  remove 
from  the  premises  a  portion  of  a  crop  cover- 
ed by  a  chattel  mortgage.  The  tortious  re- 
moval from  the  premises  where  raised  does 
not  Impair  the  mortgagee's  right  Chlttaa- 
den  v.  Pratt,  80  Cal.  183,  28  Paa  626.  Pro- 
ceedings by  attachment  are  statutory  and 
special,  and  the  provisions  of  the  statute 
must  be  strictly  followed  or  no  rights  win 
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be  acQQlied  theramiaer.  Gow  t.  Ifarahall, 
90  Cal.  567,  27  Pac.  422.  The  provisions  ot 
the  statute  which  require  the  tender  of  pay- 
ment Into  tbe  hands  oC  the  coun^  clerk  or 
treasarer  of  the  amount  of  the  debt  secured 
by  chattel  mortgage  before  levy  can  he 
made  measures  the  poww  of  the  oflBcer  in  ef- 
fecting a  legal  attachmoit.  When  these  con- 
ditions are  not  observed,  the  writ  affords  no 
justlflcation,  and  the  officer  becranes  a  wrong- 
Ao&t.  Ktflther  tbe  ahailE  nor  the  Judgment 
creditor  by  sncfh  attachment  acquired  any  lien 
njoa  the  propexty.  Appellants,  th^  having 
nolienwl^al  rl^t  to  the  property  In  contro- 
versy In  this  proceeding,  the  action  of  the 
court  In  allowing  certain  advances  to  be 
charged  was  a  matter  which  did  not  ctmoem 
aV]?eUant»  as  parties  to  the  proceedlnga,  and 
of  which  they  cannot  be  heard  to  complain 
i^n  this  appeal. 

"It  is  further  urged  by  appellants  that 
there  was  a  material  variance  In  tbe  proof, 
in  that  the  note  ofCered  In  evidence  was  not 
the  same  note  set  out  in  the  complaint  or  in 
the  chattel  mortgage  tot  the  reason  that  the 
note  offered  in  evidence  bore  tbe  signature 
of  Bmella  Lucas,  the  wife  of  Frank  G.  Lu- 
cas, In  addition  to  that  of  the  huaband.  It 
will  be  observed,  however,  that  the  answer 
admits  the  execution  of  tbe  mortgage  as 
described  In  said  complaint,  which  mortgage 
describes  the  note  which  the  court  finds  was 
•executed.  While  it  may  be  true  that  the 
wife  subseanent  to  ita  execution  signed  the 
note  as  surety,  such  signing  would  have  no 
effect  thwe  being  no  pretense  of  any  consid- 
eration going  to  the  wife  on  account  of  Qie 
same;  and,  in  any  event,  tbe  additional  name 
of  tbe  wife  on  the  note  afttt  tlie  execution 
of  the  mortgage^  tbe  altwatl<m  not  being 
material,  would  not  affect  or  impair  the  lien 
of  the  mortgage  nor  affect  the  right  of  tbe 
plaintiff  in  seeking  rdlef  by  foreclosure  of 
the  mortgage  to  proceed  only  against  tbe 
principal  and  the  proper^  covered  by  tbe 
mortgageL 

"The  court  properly  denied  the  motion  for 
nonsuit  and  rendered  a  proper  decree  in  tbe 
premises."  (App.)  100  P.  115. 

Uiion  application  of  tbe  appellants,  .an  or- 
der was  made  by  this  court  transferring  the 
cause  here  for  detsminatlon.  The  point 
which  we  desired  to  consider  further  was 
whether  or  not  a  creditor  who  causes  per^ 
B<mal  property,  subject  to  a  valid  mortgage, 
to  be  attached  without  compliance  with  tbe 
reQulrements  otf  Civ.  €!ode,  S  2969,  acquires 
by  the  levy  of  the  writ  a  valid  lien,  subordi- 
nate only  to  tbe  lien  of  the  mortgage.  If 
this  question  be  answered  in  the  affirmative, 
It  is  apparent  that  the  a]n>ellant  Slnsbelmer 
Bros.,  as  Junior  lienor,  was  »tlUed  to  have 
the  plaintiff  limited  to  the  recovery  of  such 
advances  as  he  had  made  under  his  mortgage 
prior  to  the  receipt  of  actual  notice  of  tbe 
veatlng  of  the  Junior  lien.  Tapla  v.  Demar- 
Uni,  77  OaL  88S,  887,  10  Pac.  641,  U  Am. 
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St  Rep.  288.  Upon  fuller  eonalderatim,  vre 
are  satisfied  with  the  opinion  of  the  District 
Court  of  Appeal  upon  this  i>olnt.  as  upon  oth- 
ers discussed  by  It  Section  2968  of  the  Civil 
Code  provides  that  "personal  property  mort- 
gaged may  be  taken  under  attachment  or 
execution  issued  at  the  suit  of  a  creditor  of  * 
the  mortgagor."  The  following  section,  en- 
titled "Limitations  on  right  of  levy,"  pro- 
vides that,  "before  the  property  is  so  tak- 
en, tbe  office  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt 
and  interest,  or  must  deposit  the  amount 
thereof  with  the  county  clerk  or  treasurer, 
payable  to  the  order  of  the  mortgagee."  Tbe 
two  sections  are  obviously  to  be  read  to- 
gether, and,  80  read,  they  provide  that  the 
right  to  attach  mortgaged  p»S(mal  proper^ 
is  to  be  exercised  only  after  coiia>liance  with 
tbe  condition  of  payment;  taider,  or  deposit 
of  the  amount  of  the  mortgage  debt  Tbe 
natural  oonclnsloa  would  se^  to  be  that 
drawn  1^  the  district  court  of  apjpeal,  name- 
ly, that  the  provisions  of  the  statute  requir- 
ing tender  or  payment  measure  the  power  of 
the  officer  In  effecting  a  legal  attachment, 
and  that,  without  compliance  with  these  re- 
QuiremoitB,  no  lien  is  created  by  the  attempt- 
ed levy. 

To  hold  tbat  a  levy  made  without  first  pil- 
ing or  tendfflrlng  payment  of  the  amount  of 
the  mortgage  debt  creates  a  valid  lien  sub- 
ject to  ttie  mortgage  debt  necessarily  In- 
volves the  proposition  that  boxSx  levy  Is  a 
valid  and  lawful  seizure  of  all  the  mortga- 
gor's interest  in  the  pn^rty.  The  property 
wonld,  on  this  theory,  be  held  by  tbe  eherll^ 
snbject  to  the  mor^igee's  right  to  ^oroe 
his  Um  against  the  attaching  creditor  and 
tbe  sheriff,  to  the  same  extent  as  be  coidd 
have  enforced  It  against  the  mortgagor.  The 
levy  would  operate  only  upon  the  mortgag- 
or's interest,  leaving  the  rights  of  the  mort- 
gagee unaffected.  If  the  levy  of  an  attadi- 
ment  such  as  that  in  the  case  at  bar,  creates 
a  valid  lien  upon  the  interest  remaining  In 
tbe  mortgagor.  It  is  difficult  to  see  how  such 
levy  can  constitute  any  invasion  of  the 
mortgagee's  rights.  It  has,  however,  been 
held  by  this  court  that  an  attachment  so 
levied  is,  as  against  the  mortgagee,  a  con- 
version of  the  property  upon  the  part  of  the 
sheriff  (Berson  v.  Nnnan,  63  OaL  550;  Ir- 
win V.  IfcDowell,  91  Cal.  110,  27  Pac.  601), 
and  this  Is  so,  even  though  the  sheriff  merely 
puts  a  keepOT  in  charge  and  does  not  move 
or  otherwise  disturb  tbe  property  (Blder  v. 
Edgar.  54  Cal.  127),  These  cases,  deciding 
that  the  levy  of  the  writ  confers  an  Imme- 
diate right  of  action  upon  the  mortgagee, 
necessarily  decide  that  the  levy  is  in  itself 
unlawfuL  This  doctrine  cannot  be  recon- 
ciled wim  the  view  that  such  levy  is  a  valid 
seizure  ot  the  intwest  remaining  in  the  . 
mortgagor  or  creates  any  Hen  whatever. 

For  these  reasons,  as  well  as  those  stat- 
ed In  the  opinion  of  tbe  district  court  of  op- 
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peal,  the  Judgment  and  ordw  appealed  from 
are  affirmed. 

We  concur:  ANGBIXOTTI,  J.;  SHAW, 
J.;  MELVIN.  J.;  HENSHAW,  J.;  IA)IU- 
GAN.  J. 


(U6  GaL  460) 

PEOPLE  T.  RUSSELL.     (Cr.  1542.) 
(Supreme  Court  of  California.    Not.  8.  1909.) 

1.  False  Pbetenses  (|  28*)— ImoaiuTiON— 

SnfllCIENCT, 

Where  defendaut  wna  charged  under  Pen. 
Code,  S  476a,  with  drawing  a  check  on  a  bank 
where  he  had  no  funds,  with  inteut  to  defraud, 
and  the  information  alleged  that  the  intent  was 
to  defraud  "Lesser  hron.  Co.,  a  corporation," 
the  check  being  payable  to  "Lesser  Bros.  Co.,** 
the  Information  was  definite  enough  to  enable 
a  penon  of  common  uDderstandinc  to  know 
what  was  intended  to  be  charged  ana  waa  there- 
fore suQicieat. 

IBd.  liote^For  other  cases,  see  False  Pre- 
tense!. Cent  Dig.  I  33;  Dec.  Dig.  I  2a*] 

2.  False  Pbetbrses  (|  28*)— Infobmatios— 
sufpiciengt—desia nation  of  defendant. 

An  information  which  stated  that  a  check 
was  drawn  with  intent  to  defraud  "Lesser  Bros. 
Oo..  a  corporation,"  clearly  apprised  defendant 
ot  the  cMporate  character  of  the  party  the  Infor- 
mation charged  him  with  Intenuag  to  defraud. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S  33;  Dec.  Dig.  {  2a*] 

ft.  Cbiuinal  Law  (J  1032*)— Appeal— Riqht 
o?  Defendant  to  Review. 

An  objection  that  an  information  did  not 
specify  the  person  to  whom  a  check,  which 
had  been  unlawfully  drawn,  was  delivered,  as 
thereby  failing  to  state  a  public  offense,  has  to 
do  rather  with  the  uncertainty  of  the  lofonna- 
tion  and  will  not  be  coosidered  on  appeal  where 
the  objection  to  its  omission  as  oonstituting  un- 
certainty waa  not  qwdally  made  fn  defendant's 
demurrer. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2627;  Dec.  Dig.  {  1032.*] 

4.  Chihinal  Law  (8  1043*)— Appeal— Reseb- 
vATioN  OF  Objections— SuFFiciENCT. 

A^Hiere  the  ground  of  demurrer  to  an  In- 
formatioD  was  that  certain  matters  therein  spe- 
cifically mentioned  were  uncertain,  other  mat- 
ters not  specified  in  the  demurrer,  cannot  be 
taken  advantage  of  as  uncertain,  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  2654.  2653;  Dec  Dig.  S 
104S.*] 

5.  FALSB  PBZTEKBES  (S  28*)— iRVOBHATIOir— 

SUFFICIENCT. 

An  information  charging  that  defendant 
"uttered"  a  check,  taken  with  other  allega- 
tions to  the  effect  that  he  asserted  by  words  or 
actions  to  another,  with  intent  to  deiraud,  that 
the  check  waa  good  for  what  it  called  for  and 
attempted  to  pass  it  as  a  valid  check,  clearly 
states  a  public  offense. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  31 ;  Dec.  Dig.  {  26.*] 

6.  Cbiuinal  Law  (8  503*)  —  Continuance — 
ADSif:NCE  OF  Counsel. 

Where  defendant  personally  requested  that 
his  trial  be  set  for  a  certain  month,  which  was 
done,  the  date  being  about  60  days  distant,  and 
upon  the  day  fixed  a  jury  was  present  and  the 
prosecution  ready  with  its  witnesses,  a  request 
for  a  continuance  upon  the  ground  that  de- 
fendant's attorney  was  engaged  in  another  city 
where  he  had  been  for  some  weeks,  there  being 


no  certaintjr  as  to  the  time  of  his  retnm,  and 
no  intimation  previous  to  the  calling  of  the 
case  had  been  made  that  such  a  request  would 
be  asked,  the  cratlnnaoce  waa  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1820:  Dec.  Dig.  I  &9B.*] 

7.  Obiuinai.  Law  (|  11S7*)— Appsax.— Eotop- 

PEL  TO  Allege  Ebbob. 

Where  defendant's  case  was  called  for  trial 
at  the  time  he  requested  to  have  it,  and  his 
request  for  continuance  on  the  ground  that 
his  attorney  was  in  another  city  where  he  bad 
been  for  some  weeks,  there  being  no  certainty 
when  he  would  return,  was  refused,  but  the 
court  offered  to  appoint  counsel  for  his  defense 
which  offer  was  declined,  and  defendant  condnct- 
ed  his  own  defense,  the  objection  cannot  be 
raised  on  ai^eal  that  he  was  not  represented 
by  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3008;  Dec.  Dig.  {  1137.*] 

a  Cbiuinal  Law  (§  594*)— Contjnuanob— 

Absence  or  Witness. 

A  continuance  will  not  be  granted  In  order 
to  (^tain  a  deposition  from  a  person  whose 
whereabouts  are  not  known  and  as  to  whom 
there  is  no  apparent  probability  that  any  knowl- 
edge conld  be  obtained. 

[Ed.  Note.— For  other  easei.  see  Criminal 
Uw,  Cent  Die.  I  1832;  Dec.  Dig.  f  SOL*} 

9.  Cbiuinaz.  Liw  (I  1151*)— Appkal— Con- 
tinuance—Disobetion  OF  Tbial  Coubt. 

The  granting  or  refusing  of  an  application 
for  a  coDtlDuance  in  a  criminal  case  is  discre- 
tionary  with  the  trial  court  whose  ruling  in  the 
abaence  ot  abuse  will  not  be  oonsldena  on  ap- 
peal. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {8  3045-3049;  Dec.  Dig.  | 
1151.*] 

10.  False  pBETSNaBs  d  88*)— Infobuatiok— 
Vabiancb. 

Where  defendant  drew  a  check  payable  to 
"Lesser  Bros.  Co.,"  in  their  place  of  business, 
and  delivered  it  to  one  of  the  Hrm  who  casbed 
it,  be  having  no  funds  in  the  bank  upon  which 
It  waa  drawn.  It  was  immaterial  whether  he 
knew  that  the  concern  was  a  corporation  or 
not  as  be  Intended  to  defraud  the  party  named 
in  either  case,  so  that  there  was  no  material 
variance  between  the  information,  alleging  the 
corporate  capacity  ot  Lesser  Bros.  Co.,  and  the 
evioence  even  it  such  corporate  capacity  was  not 
shown. 

[Ed.  Note.— For  other  cases,  see  False  Pie- 
tensea.  Cent.  Dig.  S  53 ;  Dec.  Dig.  8  Sa*] 

11.  Cbiuinal  Law  (8  1141*)— Appeai^Bill 
of  Exceptions— Pbesuuption. 

Where  the  minutes  of  the  court  and  bill 
of  exceptions  failed  to  show  whether  the  trial 
court  had  or  had  not  complied  with  Pen.  Code, 
8  1006,  providing  that  where  a  juror  is  called 
the  defendant  must  be  informed  that  if  he  in- 
tends to  challenge  he  must  do  so  when  the  juror 
appears  and  before  he  Is  sworn,  it  will  not  be 
assumed  on  appeal  that  the  trial  court  failed 
to  so  inform  defendant,  it  being  incumbent  up> 
on  appellant  to  affirmatively  show  error,  in 
the  absence  of  which  It  will  be  presumed  the 
court  did  what  waa  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8i  3014,  3015;  Dec  Dig.  f 
1141.*] 

12.  CniMiNAL  Law  (|  1141*)— AffbaXi— Pb>- 

SUMPTION. 

Under  a  statute  requiring  the  clerk  to 
keep  minutes  of  the  proceedings  in  a  criminal 
case  but  not  definitely  prescribing  what  the 
minutes  shall  contain  except  In  certain  cases, 
there  being  no  express  provision  that  he  shall 
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enter  a.  gtatemeot  of  the  court  iDformlng  a 
defendant  when  he  must  object  to  a  Juror,  as 
required  bj  Pen.  Code,  f  lOiBft.  it  will  be  pre- 
sumed that  the  court  made  the  statement  re- 
quired though  the  clerb'a  minutes  were  tiileDt  on 
the  matter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  IS  3014^  8016;  Dec.  Dig.  i 
1141.«1 

13.  SiATDTBa  (S  86*)  —  CoirsTmiTioirAUTx  — 
Spboiai.  Lbqisutioit. 

Pen.  Code,  5  476a,  providing  that  every 

Serson  who  willfullr,  with  intent  to  defraud, 
raws  a  check  on  a  bank,  banker  or  depositary 
tor  the  parment  of  money  knowing  that  he  has 
not  BufBdent  funds  for  its  payment  upon  presen- 
tation, shall  be  punished,  etc.,  Is  uniform  and 
applies  alike  to  all  persons  who  violate  it  and 
is  not  uDConBtitutional  as  special  legislatioD  be- 
cause not  applicable  to  those  wlio  draw  dteclcB 
upon  persona  not  named  in  the  statnte. 

[Bd.  Mote.--For  other  cases,  sea  Statute^ 
Oent  Dig.  I  96;  Dee.  Dig.  |  86.*] 

In  Bank.  Appeal  from  Superior  Court,  Al- 
ameda Oonnty;  Hrary  A.  Melvin,  Judge. 

J.  H.  Rossell  was  conTicted  of  obtaining 
money  on  his  ehedc  on  a  d^oaitary,  where 
be  knew  he  had  no  funds,  and  he  appeals. 
Affirmed. 

Ijouis  P.  Boardman,  Philip  M.  Walsh,  and 
Carroll  Cook,  for  appelant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jonea,  Deputy  At^. 
Gen.,  for  the  People. 

ANOBLLOTTI,  J.  The  deteodant  was 
eonvicted  upon  an  information  the  charging 
part  of  which  was  as  follows:  "The  said  J. 
H.  Russell  prior  to  the  time  of  filing  this  In- 
formation, and  on  the  22d  day  of  June,  A. 
D.  1007»  at  the  said  county  of  Alameda,  state 
of  Califotnla,  ^d  then  and  there  willfully, 
unlawfully,  knowingly,  fraudulently,  feionl- 
onaly,  and  Tith  Intent  to  defraud  Lesser 
Bros.  Go.  (a  corporation),  make,  draw,  and 
utter  a  certain  check  and  draft  on  a  bank 
and  depositary,  to  wit,  the  TTnion  Trust  Com- 
pany of  San  Francisco,  tor  the  payment  of 
money,  which  said  check  and  draft  was  and 
Is  in  words  and  figures  following,  to  wit; 
'San  Francisco,  June  22,  1807.  No.  IL  Un< 
ion  Trust  Company  of  Ban  Francisco.  Pay 
to  the  order  of  Ijesaer  Bros.  Co.  «20.00. 

Twenty  dollars.  Clearing  House  Ko. 

10.  J.  H.  Bussell.*  Whereas  In  truth  and 
in  fact  the  said  3.  H.  Bussell  then  and  there 
at  the  time  he  made,  drew,  and  uttered  said 
check  and  draft,  as  aforesaid,  did  not  hare 
snffident  funds  In,  nor  any-finids  at  all,  nor 
sufficient  credit  with,  nor  any  credit  at  all 
with,  said  Union  Trust  Company  of  San 
Frandsco,  to  meet  such  check  and  draft  as 
aforesaid.  In  fnll,  or  at  all,  upon  Its  presen- 
tation. And  he,  the  said  J.  H.  Bussell,  then 
and  there  well  knew  at  the  time  he  made, 
drew  and  uttered  said  check  and  draft,  as 
aforesaid,  that  he,  the  said  3.  H.  Russell,  did 
not  have  sufficient  fun^  In,  nor  at  all,  nor 
niffldent  credit  with,  nor  any  credit  at  all, 
with  said  Union  Trust  Company  of  San 


Francisco,  to  meet  such  check  and  draft,  as 
aforesaid.  In  fnll  or  at  all  upon  its  presenta- 
tion." He  appeals  from  the  Judgment  pro- 
nounced on  such  conviction  and  an  order  de- 
nying hts  motion  for  a  new  trial. 

The  offense  charged  In  the  information  Is 
defined  by  section  470a  of  the  Penal  Code  as 
follows:  "Every  person  who,  willfully,  with 
Intent  to  defraud,  makes  or  draws,  or  utters, 
or  delivers  to  another  person  any  check  or 
draft  on  a  bank,  banker  or  depositary  for 
the  payment  of  money,  knowing  at  the  time 
of  such  making,  drawing,  ntterlng  or  deliv- 
ery, tbat  be  has  not  sufficient  funds  in  or 
credit  with  such  bank,  banker  or  depodtary 
to  meet  such  check  or  draft  in  full  upon  its 
presentation,  is  punishable  by  Imprisonment 
in  the  state  prison  for  not  less  than  one 
year  nor  more  than  fourteen  years.  Ibe 
word  'credit*  as  used  herein  shall  be  con- 
strued to  be  an  arrangement  or  understandr 
Ing  with  the  bank  or  depositary  for  the  pay- 
ment of  such  check  or  draft." 

1.  There  Is  no  force  whatever  in  the  claim 
that  the  information  was  in  any  way  sub- 
stantially defective.  Defendant  strenuously 
urges  that  there  Is  a  material  variance  on 
the  face  of  the  Information,  In  that  the  al- 
lection  is  that  the  check  was  made  and  ut- 
tered "with  Intent  to  defraud  Lesser  Bros. 
Co.  (a  corporation),"  while  the  check  set 
forth  In  the  Information  showed  that  It  was 
payable  to  the  order  of  "Lesser  Bros.  Co." 
simply,  with  no  mention  of  its  corpwate 
character,  and  tbat  there  Is  no  auction 
elsewhere  that  the  "Lesser  Bros.  Go."  men- 
tioned in  the  check  Is  tbe  corxmratlon  before 
mentioned.  It  is  objected  that  for  this  rea- 
son, the  Information  was  not  c«tatn  and 
definite  enough  to  enable  a  person  of  com- 
mon  understanding  to  know  what  was  In- 
tended to  be  charged  In  this  regard,  an  In- 
tent to  defraud  Lesser  Bros.  Co.,  a  corpora- 
tion, or  Bome  other  Lesser  Bros.  Co.  This 
objection  appears  to  us  to  be  unworthy  of 
discussion.  The  allegation  Is  positive  and 
unequivocal  that  tbe  check  was  made  and 
uttered  with  Intent  to  defraud  "Lesser  Bros. 
Co..  a  corporation,"  and  there  Is  nothing  In 
the  check  with  which  the  offense  Is  alleged 
to  have  been  committed  Inconsistent  with 
this  allegation,  or  detracting  from  its  force 
in  the  slightest  degree.  It  certainly  cannot 
be  claimed  with  any  show  of  reason  that  the 
check  as  set  forth  was  not  "available  to  ac- 
complish the  fraud  Intraded,"  which  defend- 
ant's counsel  insists  must  be  shown  by  tbe 
Information.  It  Is  claimed  that  the  Informa- 
tion Is  defective,  In  that  It  does  not  allege 
that  Lesser  Bros.  Co.  is  a  corporation.  Tbt» 
point  was  not  specially  made  in  the  demurs 
rer,  tbe  demurrer  In  fact  proceeding  upon  the 
theory  that  It  was  so  alleged,  and  that  here- 
in was  the  variance  between  the  allegation 
and  the  check.  Assuming  such  an  allegation 
to  be  essential  to  a  proper  description  of  tb^ 
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party  Intended  to  be  defraoded,  it  was  euffl- 

dently  made  in  the  Information,  at  least  In 
the  absence  of  special  objection  on  that 
ground  In  the  •  demurrer.  There  can  be  no 
doubt  that  defendant  was  clearly  apprised 
by  the  Information  of  the  corporate  charac- 
ter of  the  party  whom  be  was  alleged  to 
have  Intended  to  defraud.  See  Orocker- 
Woolworth  Bank  t.  Carle,  133  Cal.  409,  411, 
65  Pac.  951.  It  is  claimed  that  the  Informa- 
tion falls  to  state  a  public  ofTense,  in  that, 
wblle  it  alleges  that  defendant  did  make, 
draw,  and  utter  a  check,  it  does  not  specify 
the  person  to  whom  the  check  was  delivered 
or  attempted  to  be  delivered.  The  argument 
of  the  defendant  in  this  behalf  goes  rather  to 
the  question  of  uncertainty  In  the  informa- 
tion than  to  Its  failure  to  state  a  public  of- 
fense, and  the  point  that  it  was  uncertain  In 
this  regard  was  not  specially  made  by  de- 
murrer. We  are  satisfied  that  the  uncer- 
tainty WBB  Dot  of  such  a  nature  that  it  can 
be  taken  advantage  of  upon  appeal  in  the 
absence  of  a  speclQcatton  in  the  demurrer, 
especially  where  the  demurrer  did  specifical- 
ly state  the  matters  as  to  which  he  claimed 
uncertainty.  People  v.  Bradbury  (Cftl.)  103 
Pac.  215.  The  Information  clearly  stated  a 
public  offense.  The  allegation  that  he  utter- 
ed the  check,  taken  in  connection  with  the 
other  allegations,  means  that  with  intent  to 
defraud  Lesser  Bros.  Co.,  a  corporation,  he 
asserted  by  words  or  actions  to  another  that 
the  check  was  good  for  what  ft  called  for, 
and  attempted  to  pass  the  same  as  such  a 
valid  check.  See  People  t.  Tomlinson,  35 
Cal.  503,  509;  People  t.  Compton,  123  Oal. 
403,  410,  56  Pac.  44.  What  we  have  said  dis- 
poses In  effect  of  all  the  contentions  made 
against  the  information. 

2.  It  Is  claimed  that  the  trial  court  erred 
la  refusing  to  grant  a  continuance  upon  the 
application  of  defendant  On  October  29, 
1907,  the  case  was  set  for  trial  on  Dec«nber 
80,  1907;  the  defendant  personally  request- 
ing that  it  be  Bet  for  some  time  in  December. 
At  the  time  so  fixed  the  case  was  called. 
Defendant  said  he  was  not  ready  for  trial 
because  his  attorney  was  not  present,  but 
-was  In  Seattle,  where  be  had  been  trying  a 
case  for  some  weeks.  This  attorney  liad  rep- 
resented defendant  up  to  this  point  No  con- 
tinuance had  previously  been  requested,  or 
any  intimation  made  that  one  would  be  ask- 
ed by  defendant  and  a  Jury  was  present  for 
the  trial,  as  well  as  the  prosecution  and  its 
witnesses.  There  was  nothing,  according  to 
the  showing  made,  to  warrant  the  a3sumi>- 
tlon  that  the  case  would  not  be  tried  at  the 
time  set  The  trial  court  was  not  required 
to  indefinitely  wait  for  the  return  of  defend- 
ant's counsel  before  proceeding  with  the  tri- 
aL  We  can  conceive  of  such  a  showing  in 
iregard  to  the  Inability  of  counsel  selected  by 
a  defendant  to  be  present  as  would  make  it 
an  abuse  of  discretion  for  a  court  to  refuse 
to  wait  a  reasonable  time  for  such  counsel, 
but  8uch*a  showing  was  not  made  here,  ei- 
ttier  at  the  time  of  the  q^cation  tor  a  con- 
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tinaance  or  subsequently  on  motion  for  new 
trial,  where  the  affidavits  in  that  regard 
were  carefully  prepared  by  counsel.  Tbere 
was  no  request  on  the  part  of  defendant  that 
he  be  given  time  to  obtain  other  counsel,  and 
no  Intimation  on  his  part  that  he  was  not 
ready  to  proceed  .with  the  trial  in  any  other 
respect,  except  that  be  wished  to  get  a  depo- 
sition fronv  a  witness  in  the  Eas^  whose 
whereabouts  were  absolntely  unknown,  and, 
so  far  as  appeared,  never  would  be  ascertain- 
ed. The  trial  court  stated  to  the  defendant 
that  he  would  appoint  counsel  for  him,  bnt 
defendant  practically  declined  to  avail  him- 
self of  this  offer,  Insisting  that  his  original 
attorney  should  be  present  and  he  subse- 
quently conducted  his  own  defense.  Defend- 
ant would  have  had  counsel  detignated  to 
assist  him  in  his  defense  if  he  had  availed 
himself  of  the  offer  of  the  court  and  doubt- 
less. If  counsel  so  designated  had  found  a 
reasonable  continuance  necessary  to  enable  a 
proper  presentation  of  defendant's  cause,  the 
trial  court  would  have  granted  it  Defend- 
ant cannot  now  complain  that  he  was  not 
represented  by  counsel;  that  fact  being  due 
entirely  to  the  further  fact  that  he  declined 
to  accept  the  offer  of  the  court  in  regard 
thereto.  Of  course,  there  was  nothing  in 
the  claim  that  a  continuance  should  be 
granted  to  enable  defendant  to  obtain  tiie 
deposition  of  an  alleged  witness  as  to  whose 
whereabouts  nobody  had  any  knowledge,  and 
concerning  wbom  there  was  no  apparent 
ja-obablllty  that  any  knowledge  would  ever 
be  obtained.  An  application  for  a  continu- 
ance In  a  criminal  case  Is  a  matter  In  which 
much  is  left  to  the  discretion  of  the  trial 
court,  and  It  cannot  be  here  held  that  there 
was  any  abuse  of  that  discretion. 

3.  There  was  no  variance  between  the 
charge  In  the  information  and  proof,  and  the 
evidence  was  sufficient  to  sustain  the  verdict 
The  testimony  given  was  sufficient  to  war- 
rant the  Jury  In  finding  that  defendant  in- 
tended to  defraud  "Lesser  Bros.  Co."  Ac- 
cording to  the  evidence,  he  himself  drew  the 
check  payable  to  "Lesser  Bros.  Oo."  In  their 
place  of  business,  and  there  delivered  it  to 
Mr.  Lesser  In  return  for  $20.  Whether  he  in 
fact  knew  that  the  party  so  named  was  a 
corporation  was  immaterial.  He  Intended  to 
defraud  that  party,  whether  it  was  a  corpo- 
ration or  not  The  evidence  was  also  suffi- 
cient to  warrant  the  jury  in  concludiag  that 
the  defendant  knew  that  he  had  no  funds  in 
or  credit  with  the  Union  Trust  Company  to 
meet  the  check  upon  its  presentation.  There 
was  also  sufficient  proof  to  support  a  conclu- 
sion that  Lesser  Bros.  Co.  was  a  corporation, 

4.  An  examination  of  the  record  falls  to 
disclose  that  tbere  was  any  error  In  the  mat- 
ter of  the  cross-examination  of  the  defendant 
as  a  witness,  or  In  the  Instructions  given  by 
the  court  to  the  Jury,  or  that  there  was  any 
abuse  of  discretion  in  denying  defendant's 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence. 

6.  NeiUier  the  minntes  of  tlie  court  nor  ftie 
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t>UI  of  exceptlodB,  prepared  by  defendant* a 
original  attorney,  affirmatively  shows  tliat 
the  trial  coort  compiled  with  the  proTlslonB 
of  section  1066,  Pen.  Code,  which  la  as  fol- 
lows :  "Before  a  juror  Is  called,  Gie  defend- 
ant must  be  Informed  toy  the  court,  or  under 
Ita  direction,  that.  If  he  Intends  to  challenge 
an  Individual  juror,  he  must  do  so  when  the 
juror  appears  and  before  he  Is  sworn."  Nei- 
ther does  it  appear  therefrom  that  the  court 
did  not  do  so.  Both  minutes  and  bill  of  ex* 
ceptiona  are  absolutely  silent  In  regard  there- 
to. It  does  not  appear  that  defendant  ex- 
ercised the  right  of  challenge  as  to  any  ju- 
ror. As  to  this  also,  there  was  complete  si- 
lence In  both  minutes  and  bill  of  exceptions. 
It  Is  contended  that  ^t  must  be  assumed  that 
the  trial  court  did  not  comply  with  this  pro- 
vision of  law,  and  that  Its  failure  to  do  so 
when  a  defendant  Is  not  represented  by  coun- 
sel and  Is  not  aware  of  his  rights  must  be 
held  to  be  prejudicial  error.  This  point  does 
not  appear  to  have  been  made  until  after  a 
decision  was  given  In  this  case  by  the  District 
Court  of  Appeal  for  the  First  District,  when  a 
rehearing  was  asked  In  that  court  by  rea- 
son thereof.  The  rehearing  was  granted,  and, 
the  justices  of  that  court  disagreeing  upon 
this  question,  the  case  was  certified  to  this 
court  for  decision.  We  shall  not  discuss  the 
latter  portion  of  the  claim  made  In  this  be- 
half, for  we  are  satisfied  that  It  should  not 
be  assumed  on  the  record  before  ds  that  the 
trial  court  did  fall  to  comply  with  the  re- 
quirements of  section  1066,  Pen.  Code.  It  Is 
too  well  settled  In  this  state  to  require  the 
citation  of  authorities  that,  where  an  ap- 
-peUant  alleges  error.  It  Is  Incumbent  upon 
him  to  show  It  aflSrmatlvely,  and  that  we 
will  not  presume  that  a  trial  judge  failed  to 
do  what  the  law  required  him  to  do,  hut,  In 
the  absence  of  a  showing  to  the  contrary, 
will  presume  that  he  did  what  he  was  direct- 
ed by  statute  to  do.  "We  can  conceive  of  no 
good  reason  why  this  general  rule  Is  not  ap- 
plicable here.  The  claim  appears  to  be  that, 
if  the  minutes  of  the  court  do  not  aflSrma- 
tlvely  show  such  compliance,  a  sufficient 
showing  of  noncompliance  Is  made.  While 
the  law  requires  the  clerk  to  keep  minutes 
of  the  proceedings  In  a  criminal  case,  It  no- 
where provides  In  terms  that  he  must  enter 
thereon  such  an  occurrence  as  this,  the  mere 
making  of  a  statement  by  the  court  to  the 
defendant  for  the  purpose  of  Informing  him 
when  he  must  make  his  objection  to  any  Ju- 
ror. Our  statutes  do  not  definitely  prescribe 
what  the  minutes  shall  contain  except  In  cer- 
tain cases.  For  instancy  It  is  provided  that 
a  ruling  on  demurrer  (section  1007,  Pen. 
Oode),  the  plea  of  a  defendant  (section  1017, 
Fen.  Code),  the  ruling  of  the  court  on  a  chal- 
lenge to  a  juror  (section  1083,  Pen.  Code), 
the  Tsrdict  of  a  jury  (section  1164,  Pen.  Code), 
and  the  jiidgment  (section  1207,  Pen.  Code) 
mngt  be  so  entered.  Tbese  are  only  instances 
of  Tarloiis  things  that  tbe  Pmal  Oode  ex- 
prtsflly  requires  must  be  recorded  in  the  min- 


utes. There  is  no  such  provision  as  to  the 
matter  covered  by  section  1066,  Pen.  Code, 
and,  in  the  absence  of  any  such  express  re- 
quirement practically  making  the  minutes  evi- 
dence of  the  thing,  we  do  not  think  that  the 
failure  of  the  minutes  to  Indicate  a<;tlon  by 
the  trial  court  atfords  any  evidence  of  fail- 
ure to  act  as  against  the  well-settled  pre- 
sumption we  have  already  referred  to.  In 
the  ease  of  People  v.  Tee  Foo,  4  Cal.  App. 
730,  89  Pac.  450,  In  which  a  rehearing  was 
denied  by  this  court.  It  was  expressly  held 
that  where  the  record  failed  to  show  whether 
the  court  admonished  the  jury  at  each  ad- 
journment, as  required  by  section  1122,  Pe- 
nal Code,  It  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  court 
did  Its  duty,  and  gave  the  proper  admonition 
at  each  adjournment  In  People  v.  Holmes, 
118  Cal.  444,  449,  50  Pac.  675,  the  minutes 
failed  to  show  that  the  defendants  were  pres- 
ent when  the  verdict  was  rendered,  as  re- 
quired by  section  1148,  Pen.  Code,  and  It  was 
held  that  error  would  not  be  presumed,  and 
that,  if  the  defendants  were  in  fact  absen* 
it  should  hare  been  made  to  appear  affirm- 
atively in  the  record.  See,  also.  People  v. 
Douglass,  100  Cal.  1,  4,  34  Pac.  We 
are  satisfied  that  these  cases  must  be  held  to 
state  the  correct  rule,  at  least  as  to  mattem 
not  expressly  required  by  statute  to  be  al- 
tered on  the  minutes. 

People  V.  Moore,  103  CaL  608,  37  Pac  510, 
is,  In  efTect,  clearly  against  the  conclusion  we 
have  reached.  It  is  impossible,  in  our  judg- 
ment, to  distinguish  this  case  from  that  so 
far  as  the  material  facts  are  concerned.  In 
People  V.  Moore,  iSie  minutes  were  silent  up- 
on the  matter  of  a  compliance  by  the  court 
with  the  provisions  of  section  1066,  Pen.  Code, 
and  there  was  no  bill  of  exceptions.  This 
being  the  situation,  the  case  was  assumeA 
to  be  one  In  which  the  trial  court  had  In 
fact  failed  to  gtre  the  defendant  the  Infonaa- 
tlon  required  by  the  section.  For  that  rea 
son,  the  judgment  was  reversed.  The  court 
stated  no  reason  for  so  assuming,  nor  ditf 
it  discuss  at  all  the  question  whether  the 
minutes  must  make  any  showing  In  regard 
to  the  matter,  and  apparently  the  well-set- 
tled presumption  in  favor  of  the  action  of 
the  court  below  was  not  Invoked  at  all,  noi 
brought  to  the  attention  of  the  court  We 
are  satisfied  for  the  reasons  we  have  stated 
that  this  decision  should  not  be  followed. 
The  error  Uiereln  lies  in  the  assumption  on 
the  facts  stated  that  the  court  failed  to  com- 
ply with  the  provisions  of  the  law;  there 
being  no  affirmative  showing  to  that  effect 
It  is  clear  In  view  of  the  fact  that  this  de- 
fendant made  no  point  in  this  regard  until 
after  the  decision  by  the  District  Court  of  Ap- 
peal, that  he  had  no  complaint  to  make  on 
this  ground  at  the  time  of  the  preparation 
of  his  bill  of  exceptions,  and  that  consequent- 
ly no  reliance  was  placed  on  the  dedsion  in 
People  v.  Moore,  supra.  In  making  up  Cbe  rec- 
ord on  Bifpeai.   There  Is,  therefom^  no  im- 
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falxnMft  to  blm  In  now  OTerrnUng  tbat  ded- 
tAoa. 

6.  We  are  aatlsfled  tliat  the  objection  tbat 
section  47Ga  la  nnconatltutlonal,  In  tb&t  it 
la  special  legislation,  la  not  well  fouuded. 
Learned  counsel  for  defendant  appears  to 
construe  the  word  "banker"  contained  there- 
in aa  merely  descrlptlo  peraonae,  saying  tbat 
there  Is  no  good  reason  warranting  a  dassifl- 
cation  diat  makes  It  a  felony  to  draw  an  or- 
der for  the  payment  of  money  on  an  Individ- 
ual who  Is  engaged  In  the  bankliv  business 
as  one  branch  of  his  flnandal  ventures,  while 
It  is  not  a  felony  to  draw  snch  an  order  on 
an  Individual  who  does  not  happen  to  be  en- 
gaged In  the  banking  business  at  all.  This, 
0^  course,  Is  not  the  proper  construction  of 
the  word  as  used  In  the  section.  An  order 
drawn  on  "John  Smith"  prarsonally  would 
not  be  within  the  purview  of  the  section,  on- 
less  -he  was  conducting  a  banking  business 
In  his  own  name.  The  check  or  draft  must 
In  effect,  be  drawn  on  a  banker  as  such.  The 
majority  of  the  Justices  of  tbe  District  Court 
of  Appeal  said  upon  this  point,  In  the  opin- 
ion certlQed  to  us:  "Hie  Intent  of  the  L^- 
islatnre  evidently  was  to  make  It  a  crime  to 
draw  and  utter  a  draft  or  check  upon  a  bank 
or  depositary  for  tbe  payment  of  money,  for 
the  reason  that  snch  drafts  or  checks  are  not 
nsually  drawn  unless  tbe  drawer  has  funds 
In  snch  bank  or  with  such  depositary  to  meet 
the  check  or  draft  Such  check  or  draft 
drawn  upon  such  banker  or  depositary  for 
the  payment  of  money,  Is  regarded  some- 
what In  the  nature  of  a  circulating  medium. 
It  Is  generally  supposed,  when  tbe  check  Is 
drawn  upon  a  bank,  that  the  drawer  has 
funds  In  such  bank  to  meet  it  It  was  to 
prevent  the  fraudulent  making  and  uttering 
of  such  drafts  or  checks  tbat  the  section  was 
enacted.  Tbe  act  applies  to  the  whole  class 
of  persons  who  draw  and  utter  checks  or 
drafts,  with  Intent  to  defraud,  upon  the  pw- 
Bons  named  In  the  section.  It  is  uniform,  and 
applies  alike  to  all  persons  who  willfully  vio- 
late it  Tbe  defendant  cannot  complain  be- 
cause persons  who  draw  drafts  or  checks  up- 
on persons  other  than  those  named  In  the 
statute  are  not  made  subject  to  Its  provi- 
sions."  In  this  we  concur. 

Tbe  Judgment  and  order  doiylng  a  new  tri- 
al are  affirmed. 

We  concur :  SHAW,  3. ;  SLOSB,  J. ;  LOR- 
lOAN.  J. ;  HENSHAW,  J. 


(U  Cal.  A.  431) 

PEOCPLB  V.  SOTO.    (Or.  124.) 

(Court  of  Appeal,  Second  District  California. 
Oct.  1, 1900.   ReheaHuK  Denied  by  Supreme 
Court  Nov.  30.  1909.) 
L  Cbimihal  Law  (S  678*)— Tbiai— BtBorioif 
Betwebr  Offenses. 

The  selection  on  a  prosecution  for  statu- 
toxy  rape,  under  an  Informatioa  charging  its 


commission  on  or  abont  January  15tb,  of  the 
particular  offense  for  which  defendant  should 
be  tried,  was  sufficient,  being  In  the  statement 
of  the  court  to  tbe  district  attorney:  "The  act 
you  select  is  the  first  act  of  sexual  iutercourse 
between  theae  parties,  and  7011  claim  it  occut^ 
red  in  the  latter  part  of  January,  or  the  first 
part  of  February,  and  prior  to  Februarr  20th, 
*  *  *  and  you  admit  tiiat  there  were  one  or 
two  subsequent  acts  at  alMnt  that  date,  prior 
to  February  20th." 

[Ed.  Note.— For  other  cases,  see  OrinUnal 
Law,  Dec.  Dig.  I  67&*] 

2L  Cbdonai,  Law  (8  1169*)  — Appeal— Re- 
view—Cbbdibiutt  OP  Witnesses. 

Tbe  credibility  of  the  wltneesea  Is  for  tbe 
jury,  subject  only  to  review  by  the  trial  court 
on  motion  for  new  trial,  and  not  a  question 
for  conddexatiou  on  appsaL 

[Bd.  Note.— For  other  cases,  sea  Crindnal 
Law,  Gent  Dig.  |  8077;  Dpa  Dig.  f  1169.*] 

8.  Cbzuinax.  Law  (|  1137^— Appeal— Nbobs- 

BITT  or  SHOWnra  INJITBT- iBESaULAUTIBS 

CONSENTEO  To. 

Defendant  having  consented  to  the  adjourn- 
ments of  the  case,  av  irregularitj  therein  Is 
not  ground  for  new  triaL  In  the  absence  of  an 
affirmative  showing  of  Injury  or  prejudice  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3008;  Dec  Dig.  |  1127.*] 

4.  GBIUINAL    LiW    ^  1134*)--APPEAIr-RE- 

VIEW— FiSDiNo  OF  Fact  on  Motion  fob 

New  Tbial. 

The  finding  by  the  trial  court  on  motion 
for  new  trial  for  misconduct  of  Juxors.  guilt  of 
which  depended  oo  the  truth  of  coofiictiog  af- 
fidavits, 18  one  of  fact,  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.     3007,  3071;  Dec.  Dig.  {  1134.*] 

5.  CamNAL  Law  (§  11S8*)  —  Retibw- Re- 
Examination  ON  Rbbuttal— Discretion. 

While  re-ezamination  ou  rebuttal  of  prose- 
cutrix on  matters  as  to  which  she  was  examin- 
ed in  chief  ought  not  except  for  special  rea- 
aona,  to  be  permitted,  It  rests  la]^ely  in  the 
discretion  of  the  trial  court,  so  that  its  action 
will  not  be  disturbed,  onless  a  clear  case  of 
abuse  la  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3061,  3064;  Dec.  Dig.  { 
1153.*] 

6.  Criminai.  Law  (S  360*)— Statutobt  Rape 
—Evidence  of  Otheb  Acts. 

The  rule  that  other  acts  of  intercourse, 
both  before  and  after  the  principal  act  charged, 
may  be  shown,  as  tending  to  sustain  the  main 
allegation,  Is  applicable  in  statutory  rape  of 
one  under  tbe  age  of  consent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  369.*] 

7.  Rapb  (fi  43*)— Statiteobt  Rape— Paoor  or 
Pbegnanot. 

Proof  of  pregnancy,  while  admissible  to 
show  commission  of  statutory  rape,  is  admis- 
sible only  where  it  tends  to  prove  the  corpus  de- 
licti. 

lEd.  Note.— For  other  cases,  see  Rape,  Osnt 

Dfg.  S  65;  Dec  Dig.  S  43.*] 

8.  Cbiuinai.  Law  ({  404*)— Statutobt  Rape 
—Exhibition  or  Child— Evidence  of  Oth- 
eb Acts. 

Tbe  rule  allowing  on  prosecntion  for  stat- 
utory rape  proof  of  other  acts  of  intercourse 
than  the  principal  act  charged  does  not  allow 
tbe  exhibit  of  a  child  bom  of  some  one  of  the 
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collateral  acta  of  IntercoDTee  six  or  more  months 
from  the  act  constituting  &e  offense. 

[Bd.  Note.— For  other  cases,  see  Orimioal 
Law.  Dec  Dig.  <  404.*] 

9.  Cbiutnal  Law  (S  1169*)— Appbax^Harii- 

IXBS  EBBOB. 

Any  error  in  Introduction  of  testimoDy 
ts  made  hannless  by  defendant's  adnussion  In 
open  coort  to  the  same  effect 

{Ed.  Note. — For  other  cases,  see  CMminal 
Law.  Cent  Dig.  H  8138,  Sm;  Dec.  Dig.  1 

iieo.*] 

10.  Cbiminal  Law  (|  1163*)  —  Appkai.  — 
Harmless  Ebbob—Mattbbs  Cubed  bt  In- 

BTBDCTIONS. 

Though,  by  the  manner  of  conducting  the 

firosecution  for  r  statutory  rape,  the  act  alleged 
D  the  information  was  rendered  leas  important 
than  the  matter  of  the  paternity  of  a  child 
bom  to  prosecatrix  of  some  one  of  the  collater- 
al acts  of  intercourse  occurring  several  months 
from  the  act  selected 'as  the  one  for  which  de- 
fendant should  be  tried,  and  though  the  matter 
of  paternity  was  urged  on  the  Jury  by  the  dis- 
trict attorney  as  if  it  were  the  one  for  deter- 
mination, yet  the  court  having  instructed  that 
in  arriving  at  a  verdict  the  jury  must  confine 
themselves  to  the  one  act  selected,  taking  place 
at  a  stated  time,  and  that,  if  not  satisfied  of 
the  commission  of  this  act,  they  most  acquit, 
though  satisfied  of  defendant's  having  had  in- 
tercourse with  prosecutrix  at  some  subsequent 
date,  It  must  be  assumed  the  jniy  obeyed  the 
instructitu,  and  that  defendant  was  not  pre]- 
ndiced. 

[Ed.  Note.— For  other  caaeii  see  Criminal' 
Law,  Dec  Dig.  {  1163.*] 

Appeal  from  Snperior  Court,  San  Lois 
Obispo  County;  B.  P.  Unangst.  Judge 

RosemTer  B.  Soto  was  convicted  of  statu- 
tory rape,  and  appeals.  Affirmed. 

See,  also,  8  Cat  App.  822,  96  Pac.  918. 

Lamy  &  Putnam  and  A.  E.  Campbell,  for 
appellant  U.  S.  Webb,  Atty.  Cen.,  and 
George  Beeb^  Deputy  Atty.  Oen.,  for  ttie 
PeopI& 

TAGGART,  J.  Information  for  rape  of,fe- 
male  child  under  the  age  of  16.  Verdict  of 
guilty  and  sentence  of  20  years  in  «tate  pris- 
on. Appeal  from  Jadgment  and  order  deny- 
ing defendant's  motion  for  a  new  trial. 

The  crime  is  charged  In  the  information  to 
have  been  committed  on  or  about  the  15th 
day  of  January,  1906.  The  district  attorney 
In  his  opening  statement  said  that  be  would 
prove  that  the  defendant  had  Intercourse 
with  the  prosecutrix  once  In  January,  1906, 
and  twice  In  the  month  of  February  prior  to 
the  20tb  of  that  month,  whereupon  the  de- 
fendant moved  tne  court  to  require  the  dle- 
trlct  attorney  to  select  the  date  or  particular 
act  as  to  which  be  would  ask  a  conviction. 
The  motion  being  granted,  the  district  attor- 
ney declared  that  he  would  stand  upon  the 
act  of  sexual  Intercourse  which  would  fas- 
ten upon  the  defendant  the  paternity  of  a 
child  of  which  the  prosecutrix  was  delivered 
June  9,  1907.  A  more  specific  selection  be- 
ing demanded,  the  district  attorney  then  stat- 
ed that  he  would  stand  upon  tlie  first  act 
proved,  and,  upon  further  objection,  made 


his  selection  tn  the  following  language :  "The 
pros«cutlon  will  stand  upon  the  first  act  of 
sexual  Intercourse  which  they  claim  that  the 
defendant  bad  with  the  prosecuting  witness, 
and  which  act  occurred  some  time  either  dur- 
ing the  month  of  January,  or  during  the 
month  of  February,  up  to  the  20th  of  Feb- 
ruary of  the  year  1906;  It  being  the  first 
act  of  Intercourse  claimed  to  have  taken 
place  between  the  prosecutrix  and  the  de- 
fendant" This  selection  was  still  objected 
to,  and  it  Is  now  urged  was  not  sufficiently 
specific  to  enable  the  defendant  to  know 
which  act  was  selected  as  the  basis  of  the 
prosecution.  If  the  selection  or  election 
rested  upon  the  above,  we  might  be  disposed 
to  sustain  the  appellant's  contention  that  It 
was  Insufficient,  but,  after  the  formal  elec- 
tion by  the  district  attorney  above  mention- 
ed, the  court  said:  "The  act  you  select  la 
the  first  act  of  sexual  Intercourse  between 
these  parties,  and  you  claim  It  occurred  In 
the  latter  part  of  January  or  the  first  part 
of  February  and  prior  to  the  20th  day  of 
February,  •  •  •  and  you  admit  that  tha% 
were  two  subsequent  acts  at  about  that  date, 
prior  to  the  20th  day  of  February."  To 
which  the  district  attorney  replied:  "One  or 
two.  I  don't  know."  Accepting  the  language 
of  the  court  as  the  selection  of  the  one  spe- 
cific offense  for  the  commission  of  which  the 
defendant  was  to  be  put  upon  trial,  we  think 
It  comes  within  the  requirements  prescribed 
In  People  t.  WUiiams,  133  Cal.  165,  6S  Pac. 
323. 

The  language  of  Justice  Temple  on  page 
166  of  133  Cel.,  and  page  823  of  65  Pac:.  of 
the  opinion  In  that  case,  is  applicable  to  and 
meets  the  presentation  of  the  appeal  hexe 
upon  the  Bnfficlency  of  the  evidence  to  sup- 
port the  TOTdlct  If  the  evidence  ot  the 
prosecuting  witness  is  entitled  to  credoice^ 
the  case  was  established,  and  the  vwdlct  a 
proper  on&  The  credibility  of  the  witnesses 
was  for  the  jury.  In  the  first  Instance^  sub- 
ject to  review  by  the  trial  court  upon  the 
motion  for  a  new  trial,  and  no  questltui  of 
this  kind  can  be  cons^red  by  this  court. 
While  the  attorney  for  defendant  was  ar* 
guing  the  case  beforo  tlie  juty.  It  was  ang- 
gested  to  the  court  tliat  the  Governor  bad 
declared  the  day  (October  80,  1907)  to  be  a 
legal  liollday.  This  was  followed  by  other 
proclamations  creating  a  series  of  holidays 
lasting  until  December  2,  1907,  and  during 
this  period  the  jurors  were  not  put  In  charge 
of  an  ofilcer,  but  were  allowed  to  separate 
and  go  about  their  ree|>ective  occupations 
It  is  contended  tlila  was  error.  It  la  not 
necessary  to  pass  upon  this  question,  as  the 
record  discloses  that  the  defendant  consent- 
ed to  the  various  adjourmnents  of  the  case 
between  the  dates  named,  and.  in  the  ab- 
sence of  any  affirmative  showing  of  injury 
or  prejudice  from  an  Irre^larlty  to  wliich 
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a  defendant  has  consented,  It  cannot  be  re- 
garded as  ground  for  a  new  trial.  Whether 
or  not  one  of  the  Jurors  was  guilty  of  mis- 
conduct depended  upon  the  truth  of  the  af- 
fidavits presented  to  the  trial  court  on  the 
motion  for  a  new  trial.  The  affidavits  filed 
by  the  respective  parties  were  conflicting  and 
the  finding  made  by  the  trial  court  upon 
the  question  of  fact  will  not  he  disturbed. 
While  the  trial  court  ought  not,  except  there 
be  special  reasons  therefor,  to  permit  the  re- 
examination on  rebuttal  of  the  prosecutrix 
upon  matters  about  which  she  was  examined 
In  chief,  this  matter  rests  largely  in  the 
discretion  of  the  trial  court,  and  Its  action 
win  not  be  disturbed  unless  a  clear  case  of 
abuse  Is  shown.  Such  a  showing  is  not 
made  here.    People  v.  RIgby,  KH  Pac.  840. 

In  respect  to  the  admission  of  evidence  of 
other  acts  of  sexual  intercourse,  it  was  said 
In  People  v.  Castro,  133  Cal.  12, 65  Pac.  13,  in 
the  majority  opinion,  that  those  occurring 
both  b^ore  and  after  the  principal  act 
charged  may  be  Introduced  in  evidence  as 
tending  to  sustain  the  main  all^ation.  This 
was  affirmed  In  People  v.  Williams,  133  Cal. 
168,  65  Pac.  323,  where  Temple,  J.,  says 
other  like  oCTeosea  may  be  shown  to  prove 
that  the  parties  are  lewdly  Inclined,  and 
that  the  barriers  of  modesty  have  been  bro- 
ken down  with  reference  to  each  other— not 
primarily  to  prove  habitual  or  continuous 
criminality  or  other  offenses.  And  again,  In 
People  V.  Koller,  142  Cal.  624,  76  Pac  501, 
Lorlgan.  J.,  after  laying  down  the  rule  that 
acts  occurring  both  before  and  subsequent  to 
the  act  constltutl'ng  the  crime  charged  may 
be  admitted,  adds :  "Not  to  prove  distinct 
offenses,  or  continuous  criminality,  but  as 
corrobatlve  evidence  tending  to  support  the 
one  specific  offense  for  which  the  defendant 
Is  being  tried."  While  all  the  authorltlee 
relied  upon  In  support  of  this  rule  limit  the 
application  to  cases  Involving  Intercourse  by 
consent.  It  Is  nevertheless  held  applicable  In 
this  state  in  the  case  of  statutory  rape  of  a 
chfld  imder  the  age  of  consent.  People  v. 
Mathews,  139  Cal.  627,  73  Pac  418.  The 
evidence  Introduced  here  took  an  exceedingly 
wide  range  In  this  r^ard;  the  trial  becom- 
ing, in  effect,  a  trial  of  the  Issue  suggested 
by  the  act  first  selected  by  the  district  at- 
tomeyt  to  wit,  tiie  one  reeulting  in  prosecu- 
trix's pregnancy.  The  examination  as  to 
this  act  stopped  only  with  the  question: 
"Who  is  the  father  of  that  child?"  While 
proof  of  pr^ancy  of  a  child  under  the  age 
of  consent  has  been  held  to  be  evidence  that 
the  statutory  crime  of  rape  has  been  com- 
mltted»  it  has  never  been  held  admissible,  so 
far  as  we  are  aware,  except  it  tends  to  prove 
the  corpus  delicti.  Pe(4)le  v.  Tarbox,  115 
Cal.  57,  62,  46  Pac  886.  That  was  not  the 
case  here.  We  know  of  no  case  extending 
the  rule  declared  in  People  v.  Castro,  supra, 
to  inclade  the  right  of  the  district  attorney 
to  produce  and  exhibit  before  the  Jury  a 
'^tld  bom  of  some  one  of  the  collateral  acta 
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of  Intercourse  six  or  more  months  removed 
from  the  act  constituting  tiie  offense.  Hie 
error,  however,  If  any,  coomiitted  by  the  in- 
troAictlon  of  this  kind  of  testimony  was 
rendered  harmless  by  the  admissions  of  the 
defendant  In  open  court  to  the  same  effect 

While  an  objection  to  each  of  the  two  di- 
rect questions  propounded  to  the  prosecutrix 
as  to  who  was  the  fathw  of  the  (ihi\6.  bom 
to  her  on  June  9,  1907,  was  sustained,  the 
district  attorn^  was  permitted  to  ask  the 
prosecutrix  over  the  objection  of  defendant: 
"Now,  from  the  time  that  you  had  this  act 
of  sexual  Intercourse  with  your  Uncle  Dave 
which  you  say  you  told  Ross  Soto  (defend- 
ant) about  until  you  had  this  child  on  June 
9th  last,  bad  you  had  sexual  Intercourse 
with  anybody  else  besides  the  defendant?" 
To  which  she  replied:  "No  sir."  In  line 
with  this  a  series  of  questions  were  pro- 
pounded to  the  prosecutrix  as  to  her  com- 
parative liking  for  the  defendant  and  her 
Uncle  Dave  (it  being  admitted  that  the  prose- 
cutrix had  intercourse  with  the  latt^  prior 
to  the  date  of  her  Intercourse  with  defrad- 
ant),  with  a  view  of  further  strengthenli^ 
the  foregoing  statement  as  to  the  paternity 
of  the  child.  Some  of  these  were :  "Did  yoo 
like  him  (defendant)  up  to  the  time  that 
;  you  had  left  in  November?"  **Did  you  like 
your  Uncle  Dave  at  that  time?"  "Now  which 
one  did  you  like  better  at  that  time,  Joele, 
your  Uncle  Dave  or  the  defendant?"  "Yon 
think  a  great  deal  of  him  (defendant)?" 
"How  long  did  you  continue  to  think  a  great 
deal  of  him?  A.  Till  he  got  me  In  the  fam- 
ily way."  If  the  Instructions  of  the  trial 
court  had  not  been  so  full  and  complete  In 
this  regard,  It  would  be  difficult  not  to  adopt 
the  view  of  appellant  that  the  Jury  was  mis- 
led by  the  persistent  efforts  of  the  district 
attorney  to  secure  a  conviction  upon  the  act 
which  resulted  in  the  conception  of  the  child 
bom  June  9,  1907,  notwithstanding  another 
act  was  selected  by  the  court  and  such  se- 
lection assented  to  by  the  district  attorney. 
Unquestionably  the  act  alleged  in  the  In- 
formation, by  the  manner  of  conducting  the 
case,  was  rendered  less  important  than  the 
matter  of  the  paternity  of  the  child,  and 
the  latter  was  urged  upon  the  Jury  aa  If  this 
were  the  mat1»r  for  determiuattim.  Hits 
course  of  the  district  attorney  Is  not  to  be 
commended,  but  aa  the  Jui7  were  Instructed 
by  the  court  that  they  must,  In  arriving  at  a 
verdict,  confine  themselvea  to  the  one  act 
selected,  the  one  taking  place  betwe^  Jan- 
uary 15.  1906,  and  the  20th  day  of  Febnury, 
1906,  and  that  they  must  acquit  the  de- 
fendant If  they  were  not  satisfied  of  the  com- 
mission of  this  act,  notwithstanding  they 
were  convinced  beyond  a  reasonable  doubt  aa 
to  his  having  bad  Illicit  relations  with  tlie 
prosecutrix  at  some  Bubeeqoait  date;  We 
must  assume  the  Jury  obeyed  ttie  courts  In- 
Btructions  in  this  respect 

As  hereinabove  stated,  the  examination 
took  a  wide  ranges  This  was  true  as  to  the 
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qaeatlons  ot  the  people^  and  also  those  pro- 
pomnled  oa  bebalf  of  defoidant  Wblle  de- 
mand waa  made  by  defendant  for  the  selec- 
tion of  a  particular  act  as  the  basis  of  a 
oonvlctioii,  the  testimony  of  both  parties  with 
respect  to  the  continued  relations  between 
the  defendant  and  the  prosecutrix  was  in- 
trodoced  as  If  the  offense  were  laid  with  n 
oontliLDanda  Equally  unlimited  was  the  ez- 
amlnatifm  as  to  the  relations  of  the  prosecu- 
trix with  her  uncle  and  her  statonents  In 
reQ>ect  to  those  relations;  and  In  the  same 
manner  the  relations  of  defendant  with  his 
wife  were  Inquired  Into  by  the  district  at- 
torney, both  on  the  cross-examination  of  fbe 
wtCd  and  ttie  cross-examination  of  the  de- 
fimdant  We  are  not  prepared  to  say  that 
these  questions  were  not  cross-aamlnatlon, 
and,  In  so  far  as  they  were  immaterial,  or 
irrelevant,  or  Incompetent,  the  manner  of 
conducting  the  case  relieved  the  evidence 
elicited  by  them  from  any  harmful  effect 

Recognizing  the  rule  that  each  of  the  acts 
between  the  defendant  and  the  prosecutrix 
constituted  a  separate  and  distinct  offense 
for  which  he  may  be  prosecuted,  the  Instruc- 
tions given  by  the  court  were  so  worded  that 
the  conviction  In  this  case  could  not  be  pred- 
icated upon  any  act  but  that  selected  by  the 
court,  with  the  district  attorney's  assent, 
and,  had  he  been  acquitted,  there  would  have 
berai  no  doubt  as  to  which  act  was  covered 
by  such  an  acquittal.  While  under  our  sys- 
tem of  pleading  one  particular  act  or  some 
special  time  Is  required  to  be  selected  for 
the  purpose  of  a  convIctloD  In  cases  of  this 
character,  the  records  In  this  court  disclose 
that  this  offense,  the  debauching  of  a  child. 
Is  frequently  accompanied  by  a  series  of  acts 
of  sexual  Intercourse,  and  the  punishment 
for  tills  moet  Infamous  crime  ought  not  to 
be  made  to  hang  upon  a  technical  application 
of  the  rules  of  pleading  and  evidence,  where 
the  only  question  Is  which  one  of  Innumer- 
able acts  was  selected  by  the  district  attor- 
ns as  the  basis  of  the  prosecution. 

TbB  judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 

Ol  Cat  A.  4S7) 

PEOPLE  V.  KWPR  SINOH.   (Or.  108.) 

(Court  of  Appeal,  Third  District,  California. 
Oct  1, 19090 

1,  CuMiNAZ.  Law  (I  938*)  —  Nrw  TbimX,  — 

NKWLT  DISCOVBRED  EVIDINCB. 

One  moving  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  muBt  make  a  clear 
■bowing  of  diligence,  and  of  the  truth  and  ma- 
terially of  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Crfminal 
Iaw,  Cent  Dig.  I  2306;  Dec  Dig.  f  dS&*] 

2.  CsnnNAi.  Law  (S  11S6*>— Affeait— I^cbb- 
Tiow  or  Tbial  Coubt. 

The  mliog  of  the  trial  court  on  a  motion 
for  a  new  trial  <m  the  ground  of  newly  discov- 


ered evidence  will  not  be  dtetnihed  on  appeal, 
unless  there  has  l>een  a  dear  abuse  of  dlscretiOD. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  80(17-3071;  Dec  Dig.  I 
ii5(;.*j 

3.  Cbihinal  Law  ({  038*)— New  Tbiai<— Nxw- 
LT  Discovered  Kviobnoe. 

On  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  same,  as 
shown  in  the  affidavits,  was  material  and  im- 
portant, and  defendant  made  a  prima  facie 
showing  of  diligence,  but  by  counter  affidavits 
it  appeared  that  the  witnesses  were  during  the 
whole  period  within  a  short  distance  of  the  city 
where  the  trial  was  held;,  that  defendant  was 
at  all  times  represented  by  eounael  with  whom 
he.  had  frequent  interviews,  and  while  preparing 
for  his  trial  waa  on  different  occasimiB  visited 
by  his  countrymen  who  apobe  his  langua^; 
and  that  an  interpreter  was  present  to  aid  him 
in  liis  communications  with  his  counsel,  and 
that  the  evidence  waa  merely  cumulative.  JTel^ 
that  there  was  no  abuse  of  aisctetion  In  denying 
the  motion. 

[Ed.  Note. — For  other^  cases,  see  Crindnal 
Law,  Cent  Dig.  H  2806-2317;  Dec.  Dig.  I 
038,*] 

4.  CanoNAL  Law  (%  820*)— Tbiait-Instboo- 
noNs— Rbquests— iNsTsaoiioNs  Given. 

Accused  requested  an  inatruction  that  every 
fact  relied  on  by  the  state  must  be  proved  be- 
yond all  reasonaole  doubt,  and  that,  if  the  jury 
were  not  satisfied  beyond  such  a  doubt  that 
every  fact  bad  been  proven,  they  should  acquit 
and  that  all  the  facts  must  be  proved  conclu- 
sively hi  their  nature  tending  to  the  conclusion 
with  moral  certainty  that  defendant,  and  no 
other,  committed  the  crime,  and  that  If  from 
the  evidence  or  want  <li  It  the  jazy  could  ac- 
count for  the  facts  in  evidence  upon  any  theory 
consistent  with  innocence,  they  should  acquit. 
The  instmctiona  were  reused,  bat  the  court 
chained  that  in  case  of  a  reasonable  donbc  as 
to  one  of  the  facts  essential  to  establish  gnlit 
the  jury  should  acquit,  and  that  the  presump- 
tion of  innocence  attached  to  every  fact  es- 
sential to  a  conviction,  and  remained  with  de- 
fendant until  the  jury  were  convinced  of  guilt 
beyond  a  reasotmble  doubt  Beld,  that  tnera 
waa  no  error  In  refusing  the  requests;  ths  sub- 
stance of  the  requested  chaige  being  covered  hj 
that  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  2011 ;  Dec:  Dig.  i  829.*] 

Appeal  from  Superior  Court  Placer  Coun- 
ty; J.  B.  Prewett  Judge. 

Kwpr  Singh  was  convicted  of  a  criminal 
offense,  and  be  appeals.  Affirmed. 

L.  L.  Chamberlain  and  W.  H.  Slade,  for 
appellant  U.  S.  Webb,  Atty.  Geni,  and  J. 
Charles  Jones,  for  respondent 

BURNETT,  J.  Only  two  points  are  made 
by  appellant  in  furtherance  of  his  conten- 
tion that  the  judgment  and  order  denying 
his  motion  for  a  new  trial  should  be  revers- 
ed. The  first  relates  to  newly  discovered 
evidence,  and  the  second  to  two  instructions 
requested  by  him  and  refused  by  the  court 
The  coostderatlonB  to  be  observed  in  review- 
ing the  action  of  the  trial  judge  In  declining 
to  accord  to  the  affidavits  submitted  by  ap- 
pellant the  significance  asserted  for  them 
are  so  familiar  as  hardly  to  need  restate- 
ment  It  Is  admitted  that  the  goieral  rale 
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Is  as  stated  Id  Tibbet  t.  Sne,  125  Cal.  648, 
68  Pac.  IGOf  that  "the  moTing  party  most 
make  a  clear  case,  showing  due  diligence  on 
his  part  and  the  truth  and  materiality^ of 
BQCb  eTidence.  Newly  dlscovrared  evidence 
after  defeat  is  looked  upon  with  snspicion, 
and  this  conrt  Is  always  reluctant  to  Inter- 
fere with  the  ruling  nf  the  trial  court  on  a 
motion  for  a  new  trial  <»i  that  ground,  and 
will  not  do  so  nnless  then  has  been  a  clear 
abuse  of  discretion."  It  cannot  be  said  that 
In  the  case  before  us  the  conrt  transcended 
the  limits  of  Judicial  discretion.  The  evi- 
dence set  out  in  the  affidavits  was.  Indeed, 
material  and  Important  and  a  prima  facie 
showing  of  diligence  was  made  by  appel- 
lant, but  by  countOT  affidavits  It  was  made 
to  appear  that  the  ^tnesses  were,  during 
the  whole  period,  within  a  short  distance  of 
the  city  where  the  trial  was  held;  that  de- 
fendant was  at  all  times  represented  by 
counsel  with  whom  he  bad  frequent  Inter- 
views, and  while  pr^rlng  for  Us  trial  was 
on  different  occasions  visited  by  his  country- 
men who  spoke  bis  language;  and,  further- 
mote,  that  an  Interpreter  was  present  to  aid 
him  in  his  communications  with  his  counsel. 
tt  Is  stated  In  People  v.  Freeman,  92  Cal. 
367,  28  Pac.  261,  that  "the  law  requires  at 
the  hands  of  the  defendant  that  he  make 
careful  and  diligent  preparation  for  his 
trial;  and  It  Is  to  be  presumed  more  espe- 
cially in  a  case  of  the  Importance  of  this 
that,  in  preparing  for  a  trial,  he  should  go 
over  vei7  carefully  and  diligently  with  his 
attorney  every  fact  and  circumstance  which 
might  In  any  way  bear  upon  his  defense." 
Assuming  that  be  and  his  attorney  exercised 
the  diligence  which  the  law  enjoins,  it  Is 
alt(^ttaer  probable  that  Inqnlrlea  would 
have  been  Instituted  leading  to  the  discov- 
ery of  the  identity  and  location  of  those  ad- 
ditional witness^  who  claimed  to  be  pres- 
oit  at  the  scene  of  the  alleged  crime.  In- 
deed, this  vital  question  as  to  the  eyewit- 
nesses would  Immediately  suggest  Itself, 
and,  under  the  circumstances  disclosed  by 
the  record,  the  court  was  entirely  Justified 
In  condudbig  either  that  the  defendant  was 
Inexcusably  remiss  In  his  preparation  for 
the  trial,  or  else  that  he  preferred  to  submit 
his  case  without  the  testimony  of  these  oth- 
er witnesses.  No  further  discussion  of  this 
point  seems  necessary.  We  merely  add  that 
the  *^ewly  discovered  evidence"  would  be 
merely  cumulative,  as  sevwal  witnesses  ac- 
tually testified  to  substantially  the  same 
matters  as  those  set  oat  in  the  affidavits, 
and,  besides,  aa  the  Judge  of  the  court.  In 
the  trial  of  another  defendant  heard  the 
testimony  of  affiants,  he  was  in  a  more  fa- 
vorable position  than  he  would  otherwise 
bare  been  to  drtwrmine  their  credibility  and 
whether  tiielr  statements  were  worthy  of 
credence  and  would  likely  produce  a  dlffer- 


BBPOR13IB.  <CaL 

ent  verdict  in  case  ot  a  new  triaL  At  any 
rate,  in  view  of  the  record  before  us,  we 
cannot,  nor  should  we,  hold  that  the  court 
abused  Its  discretion  in  denying  the  motion. 

The  said  instructions  refused  by  the  court 
were  aa  follows: 

"(1)  Ton  are  Instructed  that  each  and 
every  fact  and  circumstance  relied  upon  by 
the  prosecution  must  be  proved  by  the  evi- 
dence In  'the  case  beyond  all  reasonable 
doubt;  and,  if  the  Jury  are  not  satisfied  be- 
yond a  reasonable  doubt  that  such  fact  and 
circumstance  has  been  proven,  tt  Is  your 
dut7  to  find  a  verdict  of  not  guilty.** 

"(2)  The  court  Instructs  the  jury  that  In 
this  case  each  necessary  fact  must  be  prov- 
ed beyond  a  reasonable  doubt;  that  all  the 
facts  must  be  proved  conclusively  In  their 
nature  tending  to  the  conclusion  with  moral 
certainty  that  the  defendant,  and  no  other 
person,  committed  the  crime  charged  In  the 
Information,  and  that,  If  you  from  the  evi- 
dence or  want  of  evidence  conld  account  for 
the  facts  and  circumstances  In  evidence  up- 
on any  theory  or  hypothesis  consistent  with 
the  innocence  of  the  accused,  then  It  Is  your 
duty  to  acquit" 

Upon  No.  1  the  learned  trial  Judge  made 
the  following  Indorsement:  "Refused  be- 
cause It  le  Incorrect  The  prosecution  may 
rely  upon  facta  which  are  neverthdess  not 
essential  to  a  conviction  and  such  facts  may 
not  be  proven  beyond  a  reasonable  doubt",: 
and  upon  No.  2:  "Refused  because  the  facts 
are  not  required  to  be  conclusive  in  their 
nature."  Regarded  with  technical  discern- 
ment the  Instructions  are  undoubtedly  sub- 
ject to  said  objections,  but  if  we  concede 
force  to  appellant's  position  that  the  court's 
reasons  are  somewhat  hypercritical,  still  his 
contention  can  be  of  no  avail.  This  fol- 
lows for  the  reason  that  extending  the  most 
favorable  indulgence  to  the  Instructions  ap- 
pellant sought  by  them  to  have  the  jur7  di- 
rected that  it  was  Incumbent  upon  the  pros- 
ecution to  prove  every  fact  essential  to  a 
conviction  beyond  a  reasonable  doubt,  and, 
if  It  failed  to  do  so,  a  verdict  of  not  guilty 
must  be  rendered.  But  the  court  entirely 
covered  this  principle  by  instructing  the 
jury' "that  when  there  la  a  reasonable  doubt 
as  to  one  of  the  facts  essential  to  establish 
guilt  It  la  the  duty  of  the  jury  to  acquit" 
and  "the  Jury,  are  also  instructed  that  the 
presumption  of  innocence  attaches  at  every 
stage  of  the  case  and  to  every  fact  and  cir- 
cumstance essential  to  a  conviction  aud  re- 
mains with  the  defendant  throughout  the 
trial  until  you  are  convinced  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant." 

We  see  no  prejudicial  error  in  the  record, 
and  the  Judgment  and  order  are  affirmed. 

We  concur:  GHIPUAN,  P.  J.;  HABT,  J. 
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PBOPUg  T.  MATBZUSKI.    (Or.  181.) 

(Court  of  Appeal,  Second  District,  California. 

Oct.  5, 1909.) 

1.  Lakobnt  (f  68*)— QnESTiOM  fob  Juby. 

On  the  trial  of  a  charge  of  jtmnd  larceny, 
vbere  the  evidence  tenda  to  sustain  both  larceny 
ind  burglary,  It  is  for  the  jury  to  determine 
which  crime  was  actually  committed. 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S3  ISO,  181 ;  Dec  Dig.  S  6&*] 

1  Obiminal  Law  (S  1158*)— Appeal  and  Eb- 
BOB— Questions  of  Fach. 

A  finding,  on  the  trial  of  a  chaise  of  grand 
larceny,  as  to  whether  the  evidence  shows  lar- 
wny  or  tutelary,  is  one  of  fact,  and  will  not 
be  disturbed  on  ain>eal  If  there  la  evidence  to 
support  it 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  1  8074;  Dec  Dig.  I  1158.*] 

8.  Cbiminal  Law  (B  1159*)— Appkai.  and  Eb- 
BOB— Questions  of  Fact. 

A  conviction  based  on  conflictins  evidence 
will  not  be  disturbed  on  appeal,  tBon^  the 
conflict  was  between  testimony  of  witnesses  for 
the  state. 

[Ed.  Note.— For  otiier  c»e«,  aee  Criminal 
Law,  Cent  Dig.  I  3076;  Dec.  Dig.  I  1150.*] 

4.  Larceny  (|  41*)— Bubden  of  Peoos^Pos- 

8B8BI0N  OF  PBOPEBTY. 

Possession  of  property  recently  stolen  puts 
cm  the  possessor  the  burden  of  explaining  such 
possession,  and,  If  his  ezplanatioo  fails  to  show 
that  the  property  wa*  honeitly  obtained,  this 
may  be  considered  by  the  Jury  as  tending  to 
show  his  guilt 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  «  129 ;  Dec.  Dig.  {  41.*] 

0.  LaBCENT  (8   77*)— P088E88I0W  OP  SlOLEn 
PBOPEBTY— I  NSTEUCnON  s. 

An  instruction  that  possession  of  property 
recently  stolen  pata  upon  the  possessor  the  bur- 
den of  explaining  such  possession,  and  that,  if 
his  explanation  niils  to  show  that  the  property 
was  honestly  obtained,  this  may  be  considered 
by  the  jury  as  a  circumstance  tending  to  show 
his  jguilt  u  correct  and  Is  not  open  to  the  ob- 
jection that  the  conviction  might  be  rested  upon 
auch  possession  alone. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  8S  190,  202-204;  Dec.  Dig.  S  77.*} 

6.  LaBOEWY  (i  79*)- INBTBUOTIONS. 

In  a  trial  for  larceny,  the  jury  were  In- 
stmcted  that  if  defeddant  feloniously  stole  the 
property,  "or  any  part  thereof,  as  charged  in 
the  informatioD,"  they  should  find  him  guilty. 
The  property  alleged  to  have  been  stolen  was 
auch  that  proof  of  Its  value  was  necessary  to 
determine  whether  the  crime  committed  was 

f:rand  or  petit  larceny.  Held,  that  the  jury  hav- 
ng  been  Instructed  as  to  the  distinction  between 
grand  and  petit  larceny,  and  having  biought  In 
a  verdict  of  guilty  of  grand  larceny,  the  Instme- 
tioD  is  not  oiten  to  the  objection  tbat  defendant 
conid  not  have  been  found  guilty  of  the  crime 
chanced  in  the  information  if  he  had  stolen  **any 
part    of  the  property. 

[Bd.  Note. — For  other  cases,  see  Larceny, 
cent  Dig.  S§  187,  188;  Dec.  Dig.  {  79.*] 

Appeal  from  Snpetior  Court,  Lob  Angeles 
Coiintr;  Curtis  D.  Wilbur.  Judge. 

A.  J.  Matezuflkl  was  ccmTicted  of  grand 
larcraiy,  and  appeals  from  Judgment  and  an 
orcler  denying  bis  motion  for  a  new  trlaL 
Affirmed. 


W.  G.  Abbott  and  Henry  H.  Roser,  for  ap- 
pellant V.  S.  Webb,  Atty.  Qen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  fbr  the  People; 

TAGGART,  X  It  is  contended  by  appellant 
that  the  verdict  la  not  supported  by  the  evi- 
dence because  It  tends  to  establish  burglary 
as  well  as  grand  larceny.  If  it  be  conceded 
that  larceny  Is  not  Included  in  a  charge  of 
burglary,  and  that  evidence  of  a  conviction 
of  one  of  these  crimes  would  not  sustain  a 
plea  of  former  conviction,  upon  a  trial  of  a 
charge  of  the  other  (People  v.  Devlin,  143 
Cal.  12S,  76  Pac  900),  the  jury  may  never- 
theless determine,  from  evidence  which  tends 
to  sustain  both,  which  crime  was  actually 
committed.  The  finding  upon  such  an  issue 
is  one  of  fact  and  will  not  be  disturbed,  if 
there  Is  evidence  to  support  It. 

Another  reason  assigned  for  reversal  on 
the  ground  that  the  evidence  does  not  support 
the  verdict  Is  that  the  testimony  of  the  wit- 
nesses for  the  prosecution  was  cmfllctlng, 
and  that  the  preponderance  of  such  evidence 
shows  the  defendant  to  be  innocent  rather 
than  guilty.  An  argument  based  upon  the 
weight  of  evidence,  which  la  admittedly  con- 
flicting, will  not  be  considered  by  an  appel- 
late court  in  reviewing  the  conclusions  ot  a 
jury,  and  It  Is  not  material,  in  the  applica- 
tion of  this  rule,  whether  the  conflict  be  be- 
tween the  testimony  of  witnesses  for  oppo- 
site Bides,  or  between  witnesses  all  on  the 
same  side.  The  rule  of  finality  and  conclu- 
slveoess  of  tbe  finding  at  fact  by  the  Jury 
or  the  trial  court  Is  the  same  In  either  casa 

The  Instruction  whicb  appellant  contends 
is  erroneous  because  an  Invasion  of  tbe  prov- 
ince of  the  Jury,  and  violative  .of  the  provi- 
sions of  section  19  of  article  6  of  the  state 
Constitution,  "that  Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,"  Is 
substantially  section  1847  of  the  Code  of  OItU 
Procedure,  to  which  bas  been  added  curtain 
language  which  was  held  to  be  proper  by 
the  Supreme  Court  In  People  t.  Amaya,  184 
CaL  S89,  66  Pac.  79ik  and  Veov^  t.  Blllea. 
143  CbI.  640.  77  Pac  666.  In  the  fliat  of 
these  cases  tbe  court  considered  tbe  addi- 
tion of  the  words  "bis  interest  In  the  case,  or 
bis  prejudice  against  one  of  tbe  iwrtles,"  and 
In  the  second,  *'hi»  degree  vC  intelligotce.'* 
The  cases  cited  by  appellant  are  distinguish- 
ed In  these  opinions,  and  fai  tbe  latter  case 
it  is  said  that  the  trial  court  Is  not  limited  In 
Its  Instructions,  aa  to  the  ettoct  ot  the  dr- 
cnmstances  surrounding  the  witness,  to  tbose 
facts  and  drcumstancea  enumerated  in  sec- 
tlon  1S47. 

The  Inatmction  defining  tbe  word  "abet" 
was  correct,  and  this  is  true  of  that  relating 
to  a  conviction  upon  the  testimony  of  an  ac- 
complice. The  latter  instruction  is  to  be  dis- 
tinguished from  tbe  one  before  tbe  court  in 
People  T.  Comptbn,  128  Cal.  408,  66  Paa  44. 
The  objection  to  the  Instruction  In  that  case 
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was  that  It  Informed  the  jury  the  corrobora- 
tive evidence  required  by  section  1111  of  the 
Penal  Code  was  safflclent  "If  It  in  any  way 
tended  to  connect  the  defendant  with  the 
commission  of  the  crlm&"  The  words  "in 
any  way"  do  not  appear  in  the  Instruction 
before  us,  which  is  substantially  the  same  as 
the  one  approved  in-  People  t.  Balkwell,  143 
Cal.  259,  204,  76  Pac.  1017. 

Possession  of  property  recently  stolen  puts 
upon  the  possessor  the  burden  of  explaining 
such  possession,  and,  if  his  explanation  falls 
to  show  that  the  property  was  honestly  ob- 
tained, this  may  he  considered  by  the  jury 
as  a  circumstance  tending  to  show  his  guilt, 
and  the  Instruction  to  this  effect  was  csorrect.- 
It  was  not  open  to  the  objection  that  a  am* 
vlctlon  might  be  rested  upon  this  possession 
alone.  People  r.  Wilson,  13S  Cal.  831,  67 
Pa&  322. 

The  jury  were  hutracted,  at  ttie  request 
of  the  people :  "That  If  you  believe  from  the 
evidence,  b^ond  a  reasonable  doubt,  tbat  the 
defendant  feloniously  stole  the  personal  prop- 
wty  of  the  Los  Angeles  Elastic  Pulp  Plaster 
Company,  or  any  part  thereof,  as  charged  In 
the  information,  or  aided,  abetted,  etc., 
*  *  *  then  you  should  find  the  defendant 
gnilty."  It  is  contended  that  the  defendant 
could  not  have  been  found  guilty  <rf  the  crMne 
charged  in  the  information  If  he  had  stolen 
**any  part"  of  tiie  property.  The  jury  were 
Inatmcted  as  to  the  distinction  between  grand 
and  petit  larceny,  and  the  verdict  is  "guilty 
of  grand  laremy."  If  the  verdict  had  been 
one  of  guilty  of  petit  larcmy,  the  defoidant 
would  have  been  none  the  len  gnilty,  and 
such  a  verdict  might  have  been  rendered  un- 
der ttie  information.  The  property  allied 
to  have  been  stcden  was  such  that  proof  of 
its  value  was  necessary  to  determine  whether 
the  crime  committed  was  grand  or  petit  lar- 
ceny. 

We  see  no  pr^dldal  error  In  the  record, 
and  the  judgment  and  order  are  therefore 
affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW»  J. 


(11  c*i.  A.  m) 

PEOPLE  V.  BBLLAFONT  et  eJ.    (Civ.  619.) 

(Oonrt  ot  Appeal,  Third  District,  California. 
Oct  11,  190O.). 

1.  B&IL  (I  89*}— AonON  on  Bono  — CoH- 

FLAINT. 

A  complaint  on  a  bail  bond,  allesing  that, 
after  the  order  fixiag  the  ball,  defenaants  ap- 
peared and  executed  to  plaintiff  an  undertaliiDg 
of  l^i],  by  which  defendants  a^ed  to  pay 
plaintifC  a  particular  sum,  etc.,  and  that  on  th« 
giviDg  of  the  undertaking  and  Its  approval,  the 
piiocTpel  was  released  from  custody,  aufficiently 
alleged  that  the  undertaking  was  executed  by 
defendantBK  and  tbat,  in  consideration  thereof, 
the  principal  was  discharged  from  custody. 

[Bd.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  U  384-400;  Dea  Dig.  i  89.*] 


2.  Bin,  ft  89*)(—B0KD— Action— CoMPLAiHT. 

A  ball  bond  was  conditioned  that  the  prin- 
cipal should  appear  and  answer  the  charge 
mentioned  in  whatever  court  it  might  Ik  prose- 
cuted, and  would  at  ail  times  hold  himself 
amenable  to  the  orders  and  processes  of  the 
court  A  complaint  on  the  bond  alleged  that 
the  case  was  regularly  set  for  trial  on  Decem- 
ber 7,  190S,  in  the  superior  court  of  S.  county, 
and  on  that  day  was  duly  called,  and  that  the 
principal,  having  been  theretofore  duly  advised 
of  the  time  and  place  of  trial,  failed  to  appear. 
Held,  that  the  complaint  sufficiently  alleged  a 
breadi  of  the  sureties'  covenant  and  their  Hsp 
bility  for  the  penalty. 

[Ed.  Note.— For  othe^  cases,  see  Bait,  Gent 
Die.  H  384-400;  Dea  Dig.  S  89.*] 

Appeal  from  Superior  Gour^  Shasta  Conn- 
^;  J.  M.  Head,  Judg& 

Action  by  the  Feoirie  against  Y.  Bellafont 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Braynard,&  Kimball,  for  appellants.  W. 
D.  Tillotson  and  O.  M.  Chenowith,  for  the 
People. 

BURNETT,  J.  The  action  brought  upon  a 
criminal  ball  bond  resulted  in  a  judgment 
by  default  against  the  defendants,  from  which 
the  appeal  was  taken. 

The  sufflclency  of  the  complaint  Is  assailed 
for  the  reasons :  (1)  That  there  Is  no  allega- 
tion that  Juan  Santos  (the  principal]  '^as 
released  from  custody  upon  the  execution 
and  delivery  of  the  bond" ;  and  (2)  "there 
Is  no  allegation  that  any  condition  of  de- 
fendants' obligation  as  set  forth  in  the  bond 
has  been  broken."  Neither  of  these  conten- 
tions can  be  maintained.  As  to  the  first  the 
allegation  of  the  complaint  Is:  "That  after 
said  order  fixing  the  ball  of  said  Santos  in 
the  sum  of  $1,600  was  made  by  said  judge, 
the  defendants  herein  appeared  before  the 
said  judge,  and  executed  to  this  plaintiff  an 
undertaking  of  ball  In  the  sum  of  |1,500,  In 
which  undertaking  of  ball  the  defendants 
herein  agreed'  to  pay  to  the  people  of  the 
state  of  California  the  sum  of  |1,S00.  *  •  • 
That  upon  the  giving  of  said  nnd^tablng 
of  ball  by  the  defendants  herein,  and  the 
same  having  been  approved  by  the  said 
judge,  George  J.  Hoadley,  the  said  Juan 
Santos  was  released  from  the  custody  of  the 
constable  of  the  said  Delta  township."  It 
would,  indeed,  be  difficult  to  aver  more  ex- 
plicitly that  the  nndwtaklng  was  executed 
by  defendants,  and  that  in  consideration 
thereof  the  principal  was  discharged  from 
custody.  The  cases  cited  by  appellants  are 
not  at  all  relevant,  since  they  "all  go  to  the 
point"  as  stated  In  Cobum  v.  Pearson,  67 
Cal.  SOS,  "that  In  actions  like  the  present 
the  consideration  for  which  the  undertaking 
was  executed  and  delivered  must  be  alleged 
and  proved." 

The  condition  of  the  bond  which  la  al- 
leged to  have  been  broken  is  that  "The 
above-named  Juan  Santos  will  appear  and 
answer  the  charge  above  mentioned,  In  wha^ 
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erer  court  it  may  be  proaecuted,  and  will  at 
a]I  ttmes  hold  himself  amenable  to  the 
orders  and  process  of  the  court."  The  com- 
plaint shows  that  the  case  was  regularly  set 
for  trial  for  December  7,  1908,  In  the  superi- 
or court  of  Shasta  county,  and  on  said  day 
"the  said  case  was  duly  called  to  trial  In 
BBld  superior  court,  and  the  said  Juan  San- 
tos having  been  theretofore  duly  advised  of 
the  time  and  place  of  said  trial,  then  and 
there  failed  to  appear  for  trial,"  etc.  That 
the  sureties  undertook  to  produce  Santos 
at  the  trial  of  the  cause  In  the  superior  court 
when  they  promised  that  he  would  "appear 
and  answer  the  chat^  in  whatever  court  it 
may  be  prosecuted"  Is  too  plain  for  argn- 
ment  It  is  tme  that  the  liability  of  snre- 
tles  Is  not  to  be  extended  beyond  the  terms 
^  of  their  contract,  but  we  are  at  a  loss  to  un- 
derstand how  It  could  have  been  shown 
more  clearly  that  their  covenant  had  been 
broken,  and  their  liability  for  the  penalty 
had  attached. 
The  Judgment  is  affirmed. 


-We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


(U  OU.  A.  4U) 

BAUBB  LAW  ft  COLLECTION  CO.  T.  LEF- 
FINGWELL.   (Ctv.  044.) 

(Coart  of  Appeal,  First  Diattlct,  California. 
Oct.  13,  1909.    Rehearing  Denied  by 
Supreme  Court  Dec.  6,  1909.) 

1.  LmiTATIOH  OF  ACTIONB  (|  127*)— AHKETDBD 

CoHPE/AiNT— New  Cause  of  Action. 

When  a  new  and  different  cause  of  action 
is  for  the  fiist  time  stated  in  an  amended  com- 
pUfnt.  the  Btatata  «t  limitations  nma  to  the  fil- 
ing of  the  amended  compIalnL 

[Ed.  Note.— For  other  cases,  see  Umltatlon  of 
Actions,  Cent.  T>ie.  H  5^-M7;  Dec.  Dig.  f 
127.*] 

2.  LnoTATtoit  or  Actions  (S  127*)  — Com- 

MSnCEUENT  OF  ACTION  —  AUBHDMENT—NEW 

Cause  of  Action. 

Under  Code  Civ.  Proc.  S  4(MS,  providing  that 
an  action  is  commenced  by  the  filing  of  a  com- 
plaint, where  a  complaint  In  an  action  on  a  note 
filed  within  the  period  of  iiniitations  was  de- 
fective only,  in  that  it  failed  to  sufficiently  al- 
lege nonpayment,  an  amended  complaint  Alud 
after  the  time  limited  had  expired,  curing  aucb 
defect,  did  not  state  a  new  cause  of  action,  but 
was  a  mere  continuance  of  the  same  action  on 
the  same  obligation,  and  was  therefore  not 
barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Oeot  Dig.  H  543-647;  Dec.  Dig.  9 
127.*J 

8.  Apfeai,  and  Bbbob  (8  704*>  — Review — 
Failube  to  Find  —  Bill  of  Exceptions  — 
Statement  of  Case. 

The  court's  alleged  failure  .to  find  on  an 
affirmative  defense  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions,  or  statement  of 
the  case,  showing  that  evidence  ms  submitted 
sofficleot  to  snstain  such  defense. 

[EH.  Note.^ — For  other  cases,  see  AnKsI  and 
Elrro^  Cent.  Dig.  f|  283&~2941;  Dec  Dig.  | 


Appeal  from  Snperlor  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Buck, 
Judge. 

Action  by  the  Rauer  Law  &  Collection  Com- 
pany against  Elmore  C.  Leffingwell.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

'  J.  J.  Lermen,  for  appiellant:  Macks  ft 
Tomsky,  tor  re^iondent 

HALL,  J.  This  iB  an  aiv>eal  from  a  Judg- 
ment for  plaintiff,  and  Is  presented  to  this 
court  upon  the  Judgment  roll  alone.  The 
action  is  upon  a  promissory  note  executed  by 
defendant  to  one  George  W.  Wittman,  who 
prior  to  the  commencement  of  the  action  In- 
dorsed the  note  to  plaintiff.  The  original 
complaint  was  demurred  to  upon  the  sole 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  the  point  of  the 
demurrer  being  that  the  complaint  did  not 
sufficiently  allege  nonpayment  of  the  tiote 
The  all^atlon  In  the  complaint  in  this  re- 
gard Is  "that  no  part  of  said  sum  of  $630, 
or  Interest  due  on  said  note,  has  been  paid  to 
plaintiff,"  which,  of  course,  Is  not  inconsist- 
ent with  full  payment  to  Wittman,  the  as- 
signor of  plaintiff.  The  demurrer  was  sus- 
tained, and  an  amended  complaint  was  filed, 
which  Is  In  ali  respects  the  same  as  the  orig- 
inal complaint,  save  that  it  sufficiently  al- 
leges nonpayment  of  the  note.  More  than 
four  years  elapsed  between  the  maturity  of 
the  note  and  the  filing  of  the  amended  com- 
plaint, 80  that,  unless  the  filing  of  the  orig- 
inal complaint  tolled  the  running  of  the  stat- 
ute, the  action  was  barred.  Defendant  plead- 
ed the  bar  of  the  statute  by  demurrer  to  the 
amended  complaint,  and  the  action  of  the 
trial  court  In  overruling  this  demurrer  pre- 
sents the  only  Important  question  to  be  de- 
termined upon  this  appeal. 

Undoubtedly  when  a  new  and  different 
cause  of  action  Is  for  the  first  time  set  up  In 
an  amended  complaint,  the  statute  of  limi- 
tations runs  to  the  filing  of  such  amended 
complaint.  The  argument  of  appellant  Is  that 
as  the  original  complaint  stated  no  cause  of 
action,  while  the  amended  complaint  stated 
a  perfect  cause  of  action,  the  latter  neces- 
sarily stated  a  new  and  different  cause  of 
action ;  or,  In  other  words,  that  the  cause  of 
action  out  of  which  the  Judgment  resulted 
was  for  the  first  time  put  In  suit  when  the 
amended  complaint  was  filed.  In  a  narrow 
sense  this  may  be  true,  but  not  In  the  sense 
In  which  we  ordinarily  and  Judicially  speak 
of  the  commencement  of  actions  or  of  causes 
of  actions.  The  purpose  of  each  complaint 
was  to  enforce  the  very  same  obligation.  The 
first  complaint  was  defective  only  In  that  It 
did  not  sufficiently  allege  a  breach  of  the 
obligation.  An  attempt  to  allege  such  breach 
was  made.  The  second  complaint  simply  rem- 
edied the  defect  of  the  first  complaint  There 
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can  be  no  question  bnt  that.  If  the  nrnnlng 
of  the  statute  waa  not  Involved  In  this  mat- 
ter, no  lawj-er  would  for  one  moment  contend 
that  the  ameudment  filed  In  this  case  was  not 
a  proper  one ;  that  is,  that  the  amended  com- 
plaint was  not  a  departure  in  pleading.  "An 
action  is  commenced  In  this  state  by  the 
filing  of  a  complaint"  Code  Civ.  Proc.  %  405. 
An  action  upon  any  obligation  founded  up- 
on an  Instrument  In  writing  executed  within 
this  state  may  be  brought  within  four  years 
from  its  maturity.  Code  Civ.  Proc.  |  837. 
The  obligation  In  this  case  was  the  oblation 
to  pay  the  money  promised  In  the  note.  The 
filing  of  the  first  complaint  was  the  bringing 
of  an  action  on  this  particular  obligation. 
The  filing  of  the  amended  complaint  did  not 
bring  an  action  on  a  new  obligation,  but  it 
was  a  continuance  of  the  same  action  upon 
the  same  obligation.  It  cannot  be  prt^erly 
said  that  no  action  was  brought  on  the  obli- 
gation sought  to  be  enforced  by  the  amend- 
ed complaint  until  the  amended  complaint 
was  filed.  An  action  was  brought  on  this 
same  obligation  when  the  original  complaint 
was  filed,  and  we  have  no  doubt  that  It  was 
sufiScient  to  bar  the  runnlzig  of  the  atatate  on 
the  obligation. 

We  have  not  overlooked  the  cases  cited  by 
appellant  from  the  state  of  Illinois,  which 
certainly  do  lend  support  to  his  contention. 
McAndrews  v.  Chicago,  etc.,  Ry.  Co.,  222  IlL 
232,  7S  N.  E.  603;  Eylenfeldt  t.  Illinois  Steel 
Co.,  1G5  111.  185,  46  N.  B.  266;  Foster  T.  St 
Luke's  Hospital,  191  111.  94,  60  N.  B.  803,  and 
other  cases.  The  reasoning  of  those  cases  does 
not  commend  itself  to  our  judgment  The 
Illinois  rule  has  been  followed  by  a  divided 
court  In  Missouri  (Missouri,  etc.,  Co.  v.  Bag- 
ley,  65  Kan.  188,  69  Pac.  189,  3  L.  R.  A.  [N. 
S.]  259).  The  contrary  rule  has  been  follow- 
ed 111  Iowa.  Myers  v.  Klrt,  08  Iowa,  124,  26 
N.  W.  22.  In  this  state  the  precise  question 
Involved  has  never  been  determined  by  any 
appellate  court;  but  in  Frost  v.  Witter,  132 
Cal.  421,  64  Paa  70o.  84  Am.  St  Rep.  53,  It 
was  held  that  a  complaint  that  counted  on 
a  promissory  note  might  be  amended  by  set< 
ting  up  a  mortgage  given  to  secure  the  pay- 
ment of  the  promissory  note,  although  In  the 
meantime  the  statute  had  run  against  the 
mortgagee:  This  ruling  was  predicated  upon 
the  proposition  that  the  "obligation  sought 
to  be  enforced;  that  is  to  say,  the  obliga- 
tion to  pay  the  money  agreed  to-be  paid" 
was  the  same  In  either  case.  Much  more  Is 
the  (^ligation  sought  to  be  enforced  In  either 
complaint  in  the  case  at  bar  the  same.  The 
court  therefore  did  not  err  In  overruling  de- 
fendant's demurrer  to  the  amended  .complaint 

The  contention  that  the  court  erred  In  fall- 
ing to  find  apon  certain  affirmative  matters, 
Bbowlng  want  of  consideration,  pleaded  as 
a  defense,  cannot  be  sustained  In  the  absence 
of  any  bill  of  exceptions  or  statement  of  the 
case,  showing  that  evidence  was  submitted 


sufficient  to  sustain  such  defense.  Onslow 
V.  Gohransen,  88  Cal.  450,  2a  Pac.  504;  Hlm- 
melman  v.  Henry,  84  Cal.  104,  23  Pac  1008. 

The  findings  made  fully  support  the  judg- 
ment There  Is  no  bill  of  exceptions  or  state- 
ment of  the  case,  and  we  find  nothing  in  the 
record  showing  that  evidence  was  introduced 
to  support  the  defense  of  want  of  considera- 
tion. 

The  Judgment  Is  affirmed. 

We  concur:  COOPER,  P.  J.;  KEBRI- 
QAN.  J. 


01  C»L  A.  W) 
OANTT  v.  BROWN  et  a1.    (Civ.  645.) 
(Court  of  Appeal,  Third  District  California. 
Oct.  9,  1909.) 

1.  Vendos  ano  Purchases  ({  18*)  — QPTioit 

CONTBACTS— RiVOGATIOK— ACCKPTANCB. 
Where  an  option  Is  without  consideration, 
the  owner  may  revoke  it  before  the  expiration 
of  the  time  limit  If  an  acceptance  has  not  been 
communicated  to  the  owner. 

[Ed,  Note.— For  other  eases,  we  Vendor  and 
Purchaser.  Cent  Dig.  |  ^TDee.  Dig.  % 

2.  VENOOB  AKn  PUBCHASEB  (}  18*)  —  OETIfHV 

CoNTBACTs— Revocation— Acceptance. 
Where  a  contract  gave  an  option  to  par- 
chase,  during  a  term  of  six  months  from  date 
of  the  agreement,  lands  described,  on  terms  spec- 
ified, without  apecifyiDg  the  mode  of  the  com- 
municatioQ  of  au  acceptance,  the  purchaser  could 
adopt  any  reasonable  or  usual  mode  to  com- 
municate his  acceptance  as  authorized  by  Civ. 
Code,  S  1582;  but,  where  he  failed  to  communi- 
cate his  acceptance  until  the  day  after  the  time 
limited  in  the  optioo.  he  lost  his  rights  under  the 
contract  thoueh  be  had  previously  attempted  to 
communicate  bis  acceptance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  1  23 ;  Dec  Dig.  i  la*] 

Appeal  from  Superior  (Dourt,  Tehama 
County;  John  F.  Ellison,  Judge. 

Action  by  D.  J,  Canty  against  Jesse  An- 
drew Brown  and  others.  From  a  judgment 
of  nonsuit  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

Stanton  L.  Carter,  John  J.  Wells,  and  Cai^ 
ter  &  Carter,  for  appellant.  P.  H.  Ccrfrmont 
for  reqKmdentfl. 

CHIPMAN.  P.  J.  This  is  an  action  for 
specific  performance  of  a  cei-tain  contract  re- 
lating to  the  sale  of  real  estate.  The  court 
granted  defendants'  motion  for  a  nonsuit, 
and  plaintiff  appeals  from  the  Judgment 
thereupon  entered  in  favor  of  defendants  and 
from  the  order  denying  his  motion  for  a  new 
trial 

The  real  point  at  Issue  arises  ont  of  the  con- 
struction to  be  glv«i  the  contract  In  ques- 
tion which  latter  is  as  follows:  "Memoran- 
dum of  agreement  made  and  entered  Into 
this  fifth  day  of  June,  1906,  between  Jesse 
Andrew  Brown,  of  Tehama  county,  state  of 
California,  the  party  of  the  first  part  ftnd 
D.  J.  Canty,  of  Alameda  county,  state  of 
California,  the  party  of  the  second  part; 
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wltneBseth:  Tbe  iwrtr  of  the  flrat  part,  for 
and  in  considwation  of  the  sum  of  fonr 
thousand  dollars  (4,000).  does  hereby  grant 
and  Bell  to  the  party  of  the  second  part  all 
fruit  on  trees  now  standing  In  rachard  of 
said  first  party  situate  on  Thomas  Greek,  In 
the  county  of  Tehama,  state  of  California, 
and  known  as  the  'WesUaks  Place,*  and  more 
particularly  described  as  follows,  to  wit: 
Bounded  ou  the  north  by  the  HaUeyrtlle.  and 
Paskenta  road,  on  the  west  by  the  lands  of 
Mrs.  Barker,  on  the  south  by  fence  between 
said  orchard  and  Thomas  Creek,  on  the  east 
by  fence  enclosing  said  orchard  as  it  now 
stands  from  farmed  land  owned  by  said  first 
party,  and  containing  120  acres,  more  or  leas. 
The  party  of  the  second  part  shall  have  the 
free  use  of  all  trays,  lug-boxes,  cars  and  oth- 
er equipment  that  is  now  on  said  place,  and 
which  Is  necessary  for  the  proper  harvesting 
of  said  fruit  The  party  of  the  first  part 
agrees  to  furnish,  free  of  charge,  one  span 
of  mules  and  harness  and  wagon  dnrlng  the 
harvest  season.  The  party  of  the  second 
part  agrees  to  make  paymwt  of  said  ^,000 
as  follows:  $1,000  paid  this  6th  day  of  June, 
1906,  the  rec^pt  of  which  is  hereby  acknowl- 
edged by  the  party  of  the  first  part,  the  bal- 
ance. $3,000  to  be  paid  as  said  fruit  Is  sold. 
All  fruit  on  said  orchard  to  b^ong  to  and  be 
the  property  of  the  part;  the  first  part 
untU  said  rental  of  $4,000  is  paid  in  full. 
Id  consideration  of  the  party  of  the  second 
part  complying  with  the  terms  of  this  agree- 
ment, the  par^  of  the  first  part  does  here* 
by  grant  unto  the  party  of  the  second  part 
an  cq^tlon  to  purchase,  during  a  term  of  six 
months  from  the  date  of  this  agreement,  all 
of  the  lands  hereinbefore  described,  with  all 
pnmanent  improvements  now  atuiding  on 
said  lands,  and  a  one-half  Interest  in  all  wa- 
ter rights  used  in  connection  with  said  or- 
chard  and  other  lands,  and  recorded  tiy  said 
party  of  the  first  part  as  8,000  miner's  Inches; 
the  purchase  price  of  said  land  to  be  eight 
thousand  five  hundred  dollars  ($8,000),  to 
be  paid  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  in  sunu  as  fol- 
lows: $3,500  to  be  paid  <hi  dellTwy  of  good 
and  sufficient  deed  to  above  premises;  the 
balance,  $5,000,  to  be  secured  by  mort^^ge 
<m  said  premises,  and  to  be  paid  in  three 
equal  payments,  in  one,  two  and  three  years 
from  date  of  deed,  with  interest  at  7  per 
cait  In  the  event  of  the  party  of  the  second 
part  making  payments  as  above,  the  par^ 
the  first  part  agrees  to  deliver  to  the  party 
of  the  senmd  part  the  above  described  or^ 
chard  and  enough  farming  land  adjoining  on 
the  east  side  of  said  orchard  to  make  up  120 
acres.  It  is  mutually  agreed  that  this  agree- 
ment, and  every  part  and  portion  theraof 
will  bind  and  Inure  to  the  bmeflt  of  the 
heirs,  administrators  and  assigns  of  the  re- 
spective parties  to  this  agreement  In  wit- 
ness whereof,  the  parties  to  this  agreement 
have  hereunto  set  their  bands  and  seals  in 
dnulicate  the  day  and  year  first  above  writ 
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ten.  Jesse  Andrew  Brown.  [Beat]  D.  J. 
Canty.  [Seal.]"  The  motion  f*r  n<»isult 
was  upon  the  following  grounds:  *^bat  the 
evidence  fails  to  establish  the  contract  al- 
leged In  the  complaint;  that  the  evidence 
fails  to  establish  any  agreement  between  the 
parties  to  the  action  for  the  sale  and  pur- 
chase of  the  lands  mentioned  In  the  com- 
plaint or  in  the  evidence;  that  the  evidence 
falls  to  establish  any  mutual  contract  be- 
tween the  parties  to  the  action  for  the  sale 
or  purchase  of  any  real  estate;  that  the  evi- 
dence shows  that  the  plaintiff  is  not  entitled 
to  any  relief.** 

The  contention  ct  api>ellant  is  that  the 
Judgmrait  Is  against  the  law  and  the  evi- 
dence, and  is  thus  stated  in  his  specifica- 
tion of  errors:  "The  evidence  shows  that  de- 
fendant Brown  entered  into  a  contract  in 
writing  with  plaintiff  Co  sell  to  plaintiff  the 
crops  of  fruit  then  here  growing  on  the  land, 
and  to  subsequently  sell  to  plaintiff,  within 
six  months  thereafter,  the  land  on  which 
said  crops  were  growing,  togeth»  with  a 
water  right  for  3,000  miner's  Inches  of  water, 
at  plaintiff's  option  for  the  full  sum  of  $12,- 
500,"  of  which  *'j>ayments  were  to  be  made 
as  set  fwth  in  the  contract^';  that  'it  is  a 
single  contract,  although  sev^ble  into  two 
parte,  the  intent  being  that  the  property 
shall  be  sold  for  $12,500;  but  that  there  Is 
no  obligation  upon  plaintiff  to  take  anything 
more  than  the  fruit,  for  which  be  was  to  pay 
$4,000;  If  he  wanted  the  real  estate^  he  was 
to  pay  the  balance," 

Where  an  optl<»i  is  without  consideration, 
it  was  held  In  Brown  t.  &  F.  Sav.  Un.,  134 
Cal.  448,  66  Pac.  6^.  that  the  owner  could 
revoke  the  option  before  the  «plration  of 
the  time  given  the  optionee  il  an  acceptance 
of  the  option  had  not  bem  communicated  to 
the  owner.  In  White  v.  Bank  of  Hanford, 
148  Cal.  552,  83  Paa  096,  we  have  the  case 
of  an  option  to  purchase  real  estate,  with  the 
crops  growing  thereon,  where  there  was  a 
consideration.  In  that  cue  It  was  held  that 
there  was  n^  mutuality  of  obligation  Inas- 
much as  the  agreement  nowhere  Imposed  any 
liability  on  the  proposed  purchaser,  optionee, 
to  make  the  purchase.  His  right,  the  court 
said,  was  "to  complete  the  purchase  and  com- 
pel the  execution  of  a  deed  (by  the  owners) 
upon  performance  of  the  terms  of  the  agree- 
ment, within  the  time  limited  by  It"  The 
correlative  duties  of  the  owners  of  the  land 
"were  no  other  than  appear  upon  the  face 
of  the  i^reement— to  make  the  de«l  upon 
demand  of  White  and  a  tender  by  blm  within 
the  tbne  ^ecified  in  the  contract"  The  dis- 
tinction betwem  a  contract  to  s^l  and  an  op* 
tion  is  clearly  stated  in  Mrazel  v.  Primm, 
6  Cal.  App.  204,  91  Pac.  We  can  dis- 
cover nothing  in  the  present  case  that  dls- 
tioguish«i  It  from  the  ordinary  .case  of  an 
option  to  sell  land  upon  specified  conditions, 
such  as  White  v.  Bank  of  Hanford,  supra. 

Plaintiff  resided  at  Oakland,  and,  after 
making  the  contract,  took  possesslm  of  the 
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propert7  and  barrested  tbe  tnilt  crop.  He 
testified  that  he  made  inquiries  as  to  defend- 
ant Brown's  whereabouts  between  June  and 
November  1st,  1906,  and  on  November  ist  he 
was  told  that  Brown  "was  on  his  way  down 
from  Oregon  somewhere,  but  not  within 
reach  at  that  time,  with  a  band  of  sheep." 
He  further  testified:  "After  the  Ist  day  of 
December,  1906,  and  )>e£ore  the  6th  day  of 
the  same  month,  I  tried  twice  to  get  Mr. 
Brown  on  the  telephone.  But  I  was  not  suc- 
cessful, I  couldn't  find  him.  My  telephone 
was  directed  to  Coming,  because  I  always 
understood  that  was  his  post-office  address. 
*  •  •  The  contract  was  made  In  Kauff- 
man's  store  at  Coming.  On  the  5th  of  De- 
cember, 1006, 1  again  tried  to  get  Mr.  Brown 
on  the  telephone,  and  he  couldn't  be  found 
In  Coming.  So  on  the  morning  of  the  6th 
day  of  December,  1006,  I  telegraphed  Mr. 
Brown.  I  read  from  the  carbon  copy  of  the 
telegram  s^L  It  is  as  follows:  'Fresno,  De- 
cember 6,  —6.  Jesse  Andrew  Brown,  Corn- 
ing. Survey  that  orchard.  I  want  it  at 
price  named  in  contract.  D.  J.  Canty.' " 
Witness  learned  later  that  the  telegram  was 
delivered,  but  that  Brown  said  It  came  too 
late,  and  he  refused  to  make  the  sale.  It 
was  one  day  after  the  time  limited  in  the 
option.  We  cannot  see  that  these  facts 
changed  the  relation  of  the  parties  or  gave 
plaintiff  any  rights  not  accorded  by  the  con- 
tract Plaintiff  could  have  adopted  any  rea- 
sonable or  usual  mode  to  communicate  bis 
acceptance  (Civ.  Code,  |  1G82);  and  "con- 
sent is  deemed  to  be  fully  communicated  he- 
tween  the  parties  as  soon  as  tbe  party  ac- 
cepting the  proposal  has  put  his  acceptance 
in  the  course  of  transmission  to  the  propos- 
er." Civ.  Code,  'J  1583.  Not  having  commu- 
nicated his  acceptance  within  the  time  lim- 
ited by  the  contract,  he  lost  his  right  to  de- 
mand a  deed.  For  a  comprehensive  citation 
of  cases  upon  the  subject,  see  note  to  Mler 
t.  Hadden,  U8  Am.  St  Rep.  592;  Pollock  v. 
Brookover,  60  W.  Va.  75,  53  S.  B.  795,  6 
li.  B.  A.  (N.  S.)  403,  and  note.  See,  also, 
Pomerc^,  Spec.  Per.  S  387. 
The  Judgment  and  order  are  affirmed. 

We  concur:  HART.  J.;  BUBNBTT.  J. 


(81  Kan.  86) 

HAIiSTON  et  al.  t.  WICHITA  ZTATOBAL 

GAS  CO. 

(Supreme  Conrt  of  Kaasaa.   Nov.  6,  1909.  Re- 
hearing  Denied  Dec.  17,  1909.) 

1.  iKjuKcixon  ({  54*)— Pm  lavm—Inixnci  to 
Line. 

Where  a  husband  and  wife  own  and  oc* 
cnpy  a  farm  as  a  homestead,  and  each  of  tbem 
consent  that  a  gas  company  may  lay  Its  pipe 
line  acroH  their  land,  and,  relying  upon  such 
consent,  tbe  gas  company  at  great  expense  lays 
its  pipe  upon  and  across  the  premises,  the 
ownna  have  no  right  forcibly  to  remove  or  In* 


BBPOETESL  (Blatt^ 

jare  aacb  pipe  line,  and,  upon  tbreatenlng  or  at- 

l^mnting  to  do  so,  may  be  enjoined. 

[Eld.  Note.— For  other  cases,  see  InjunctioOf 
Cent  Dig.  {  98;  Dec  Dig.  |  54.*] 

2.  HOMESTBAD  ({  117*)— PiPS!  LlNX  ACBOSS^ 

Joint  Consknt. 

Where,  in  inch  a  case,  the  gas  company 
commences  an  action  to  enjoin  the  owners  from 
forcibly  destroying  or  Injaring  the  completed 
pipe  line,  and  in  such  action  it  appears  that 
the  husband  and  wife  each  expressly  consented 
that  tbe  pipe  line  might  be  placed  up<n  the 
homestead,  the  qnestion  as  to  whether  snob 
consent  was  given  jointly  or  tuA  is  immateriaL 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  198;  Dec.  Dig.  |  117.*] 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Cour^  Butler  Coun- 
ty; CP.  Aikman,  Judge. 

Action  by  the  Wichita  Natural  Oas  Com- 
pany against  Robert  Ralston  and  another. 
Judgment  for  plaintiff  and  defendants  ap> 
peal.  Affirmed. 

The  gas  company  commenced  this  action  In 
ta»e  district  court  of  Butler  county  periwtual- 
ly  to  enjoin  the  defendants  from  disturbing 
or  Interfering  In  any  manner  with  the  pipe 
line  which  the  gas  company  had  constructed 
upon  the  defendant's  land.  Upon  the  trial, 
which  was  to  the  court  without  a  Jury,  ttie 
court  made  findings  of  fact  and  concluaiona 
of  law  which  read : 

•'Findings  of  Fact 

"(1)  ^niat  tbe  idalntif^  ataU  Umes  mentbnk- 
ed  in  its  petition,  was,  and  naw  Is,  a  cozpo- 
ration  organized  and  existing  under  end  by 
virtue  of  the  laws  of  the  state  of  Delaware^ 
with  Its  principal  office  In  tbe  dty  of  Pitts- 
burg, Pa.,  and  Ita  branch  office  In  OM  dty  of 
Wichita,  In  the  state  of  Kansas,  and  that  it 
Is  duly  anttiorlzed  to  do  business  In  said 
state. 

'H2)  That  tbe  said  defendant  Robert  Rals- 
ton now  is,  and  at  all  times  mentioned  in  the 
petition  was,  the  owner  of  the  N.  B.  %  <tf 
section  S3,  In  township  27  fl.,  range  4  B.,  in 
Butler  county,  Kan.,  and  that  he  and  fala  wife, 
codefendant  Mrs.  Robert  Ralston,  at  all  times 
mentioned  in  plalntUT^  petition,  resided  ui>- 
on  and  now  resides  npon  and  occui^  said 
land  as  their  bom^ead. 

"(3)  That  at  the  time  of  the  filing  of  the 
petition  In  this  case,  and  for  several  months 
prior  thereto,  tbe  plaintiff  was  engaged  in  fbe 
construction  of  a  pipe  line  from  Its  gas  wells 
In  Montgomery  county,  Ean.,  through  the 
counties  of  Chautauqua,  Oowley,BntIer,  Sedg- 
wick, Reno,  and  Harvey,  in  said  state,  for 
tbe  purpose  of  transporting  natural  gas 
through  its  main  line  and  branch  lines  to 
tbe  dtles  of  Wichita.  Hntdilnson,  Newton, 
El  Dorado,  and  all  Intermediate  tovnis  for 
the  purpose  of  supplying  the  inhabitants  in 
said  dtles  with  natural  gas  for  beating  and 
lighting  purposes. 

"(4)  That,  In  the  constmetlon  of  said  lines. 


•For  ether  esses  see  sams  tophi  and  ■•cUsa  NUMBER  la  Dm.  ft  Am.  Dfgi.  1907  to  date^  *  Rsportar  Istetss 
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It  has  one  branch  line  commencbig  In  tbe 
rldnlty  of  Rose  Hill,  In  said  connty  of  Bat- 
Iw,  whlcb  extends  In  a  northern  direction 
near  Augusta,  In  said  county,  and  thence  In 
a  northeastCTly  direction  to  ttie  city  of  El 
Dorado,  In  nld  county  of  Bntler. 

"(S)  Tb&t  at  the  time  of  tlw  commence- 
ment of  this  action  plaintiff  had  constructed 
Its  said  brandi  line  from  Its  main  line  In  the 
Tidnity  of  Rose  Hill  to  the  of  Bl  DOTado, 
except  a  small  portion  thereof,  which  has 
tfnce  been  completed,  and  plaintiff  is  now 
ni]K>Iylng  natural  gas  through  said  line  to 
the  liriiabltantB  of  said  dty  of  13  Dorado  for 
heating  and  lighting  purposes ;  that  said  Une 
■o  constructed  crosses  the  land  of  the  said 
Bobert  Balaton  for  a  distance  of  about  07 
rods,  which  Is  burled  beneath  the  surface  of 
the  ground  to  such  a  d^?th  as  to  In  no  way 
interfrae  with  said  land  for  cultlratlng  pur- 
poses. 

"(6)  'niat,  before  the  constmctlon  of  said 
Une  across  said  land,  the  said  Robert  Ralston 
verbally  agreed  and  consented  with  plain- 
tiff's duly  authorized  agent  that  plaintiff 
might  lay,  construct,  and  maintain  said  line 
across  said  land,  and  thereafter,  to  wit,  about 

the  day  of  September,  1906,  the  said 

def^idant  Mrs.  Robert  Ralston  verbally  con- 
sented that  plaintiff  might  construct  said  pipe 
line  across  said  prenrises,  and  thereafter,  and 

<m  or  about  the    day  of  S^tember, 

1806k  plaintiff  peaceably  ^tered  upon  said 
lands  and  constructed  said  pipe  line  without 
any  objection  on  the  part  of  the  said  Robert 
Balston  m  Mrs.  Robert  Ralston  or  any  of 
the  otbet  defendants  herdn. 

*'(?)  That,  after  said  pipe  Une  was  con- 
structed, said  defendant  Robert  Ralston  Tei> 
bally  a^eed  with  plaintiff,  through  Its  duly 
■nthorlced  ag«it,  that  he,  said  defendant, 
would  accept  the  sum  of  $60  In  f nil  for  the 
right  (tf  plaintiff  to  lay,  Iseep,  and  maintain 
said  pipe  Une  across  his  said  land,  and  for 
•U  damages  in  the  constzncUcm  there^.  And 
at  the  request  of  said  defendant.  In  compli- 
ance with  said  agreement  on  Its  part,  plain- 
tiff deposited  said  sum  cX  fSO  in  Brown's 
bank  in  ihe  city  of  El  Dorado  tat  him,  said 
defendants  That  since  tb6  commencement  of 
this  action  said  Robert  Ralstrai  went  to  said 
bank  and  xecelved  said  sum  of  $60  so  depos- 
ited, and  gave  his  rec^tt  for  same,  and  he 
was  th«i,  erw  since  has  been,  aiid  la  now, 
satisfied  with  said  consideration,  and  is  now 
making  no  objection  to  liie  construction  of 
said  pipe  line  over  and  across  his  said  land. 

"(8)  That  at  the  time  of  the  commence- 
ment of  this  action  the  said  defendant  a  M. 
Davis  and  Lee  Ralston  wne  without  any 
Jtnt  cause  or  excuse  threatening  to  tear  np 
and  mmorre  said  pipe  line  ^m  said  land, 
and,  in  pursuance  of  said  threats,  had  remov- 
ed a  part  of  Ihe  dirt  covering  said  pipe  line 
preparatory  to  removlnc  the  same  «s  they 
bad  threatened  to  do,  and  Qiat  said  defend- 
ant Mrs.  Robert  Ralston  was  directing  and 
encouraging  the  said  C.  M.  Davis  and  Lee 
Balston  In  tbeit  acts  In  attempting  to  remove 


;  said  pipe  line  from  said  land,  and  the  said 
I  Robert  Ralston  was  acquiescing  In  said  acta, 
I  and  making  no  objection  thereto. 

"(0)  That  said  pipe  line  Is  a  pubUc  utility, 
and.  If  taken  up  and  removed  from  said  land, 
plaintiff  would  sustain  great  and  Irreparable 
damage,  and  the  Inhabitants  of  the  city  of 
El  Dorado,  Kan.,  would  be  prevented  from 
enjoying  the  comforts  and  benefits  of  natural 
gas  whlA  la  supplied  to  them  through  said 
pipe  line; 

''Conclusions  of  Law. 

"As  a  conclusion  of  law,  the  court  finds 
that  the  plaintiff  Is  entitled  to  a  judgment 
and  decree  of  this  court  perpetually  enjoin- 
ing and  restraining  the  said  defendants,  Rob- 
ert Ralston,  Mrs.  Robert  Ralston,  Lee  Rals- 
ton, and  O.  M.  Davis,  their  agents,  servants, 
and  employes,  from  taking  up  and  removing 
or  in  any  manner  Interfering  with  said  pipe 
Une  located  on  said  land,  and  from  In  any 
manner  interfering  with  the  maintenance 
thereof.  •  • 

N.  A.  Y^ager  and  T.  A.  Kramer,  for  ai^>^ 
lants.    Stanford  &  Stanford,  for  appellee. 

GRAVBS,  J.  (after  stating  the  facta  as 
above).  Hxe  first  ruling  of  which  tbe  Rals- 
tons  complain  Is  the  refusal  of  the  court  to 
sustain  their  demurrer  to  the  plaintiff's  pe- 
tition. The  ground  of  the  demurrer  was  that 
the  petition  contained  several  causes  of  ac- 
tion which  were  Improperly  Joined.  The 
court  evldratly  concluded  that  the  petition 
stated  but  one  cause  of  action,  which  con- 
sisted of  a  purpose  upon  the  part  of  aU  the 
defendants  to  Injure  the  plaintiff's  pipe  line; 
this  purpose  being  evidenced  by  open  threats 
of  violence  on  the  part  of  some  of  tbe  defend- 
ants, and  by  active  encouragement  given  to 
such  threats  by  the  other  defendants,  where- 
by they  were  all  combined  In  a  common  design 
to  carry  out  the  threats  made.  This  would 
make  them  jointly  liable  in  one  and  the  same 
cause  of  action.  This  seems  to  have' been  the 
view  of  the  district  court,  and  the  averments 
of  the  petition  seem  to  justify  such  a  conclu- 
sion. We  think,  therefore^  that  this  mUng 
was  not  erroneous. 

It  Is  further  claimed  that  the  land  was  a 
homestead,  and  the  joint  consent  of  husband 
and  wife  was  not  obtained  for  a  pipe  line 
right  of  way.  The  evidence  can  probably  be 
so  interpreted  as  to  show  a  Joint  consent 
both  in  point  of  time  and  Intent  The  wife 
consented,  and  at  the  time  she  consented  the 
husband  had  already  consented,  and  was  then 
consenting,  so  that  their  consent  Joined  In 
point  of  time,  and  their  Intent  that  the  pipe 
line  should  occupy  the  land  was  Identical. 

But  whether  this  Interpretation  Is  Justified 
by  tbe  evidence  or  not  is  not  important,  as 
there  Is  evidence  tiding  to  show  that  the 
wife  gave  her  consent,  and,  upon  tlils  evi- 
dence, the  court  found  that  she  did  consent 
Then  being  some  evidence  to  sustain  this 
finding.  It  is  conclusive  here.  "Vbe  court  does 
not  find  in  express  ternu  that  the  consent 
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given  was  the  Joint  consent  of  husband  and 
wife  whidi  Is  required  to  authorize  the  al- 
ienation of  the  homestead,  but  It  does  find 
that  actual  consent  was  given  by  both  hus- 
band and  wife.  This  consent  Is  sufficient  to 
bar  both  the  husband  and  wife  and  all  per- 
sons acting  for  them  from  destroying  or  in- 
Jurlug  the  property  of  the  gas  company.  It 
will  be  remembered  that  this  Is  not  an  action 
brought  by  the  owners  of  the  property  to 
prevent  the  gas  company  from  entering  into 
the  possession  of  the  premises,  or  to  eject  It 
after  a  wrongful  entry,  as  was  done  In  the 
cases  of  Pllcher  v.  A.,  T.  &  S.  F.  Rd.  Co.,  88 
Kan.  516,  16  Pac.  945,  5  Am.  St.  Rep.  770,  and 
Withers  v.  Love,  72  Kan.  140,  83  Pac.  204, 
8  L.  R.  A.  (N.  S.)  514,  cited  by  plaintiff  In 
error.  The  gas  company,  after  entering 
peacefully  Into  possession  of  the  farm  with 
the  express  consent  of  the  owners  and  after 
expending  large  sums  of  money  In  making 
Improvements  thereon,  la  entitled  to  have  Its 
property  protected  from  forcible  destruction 
or  injury  by  the  owners  of  the  land  wheth- 
er the  proceedings  under  which  It  entered 
amount  in  law  to  an  alienation  of  the  home- 
stead right  or  not  If  tbe  owners  were  not 
willing  for  the  gas  company  to  put  Its  pipe 
line  upon  their  premises,  they  or  either  of 
them  could  easily  have  prevented  It  until 
proper  legal  steps  had  been  taken  which 
would  give  it  that  right  It' seems  evident, 
although  the  record  does  not  expressly  so 
state,  that  the  gas  company  was  i}ermltted 
to  place  its  pipe  line  upon  the  land  while  ne- 
gotiating with  the  parties  Interested  as  to 
the  amount  of  damages  the  owner  should  re- 
ceive, and,  after  the  work  was  completed  the 
parties  being  unable  to  agree,  this  action  was 
commenced. 

It  1b  insisted  tbat  several  of  the  findings  of 
fact  are  not  sustained  by  the  evidence,  but 
this  court  cannot  weigh  testimony.  The  find- 
ings of  fact  when  supported  by  any  evidence, 
cannot  he  disturbed  here.  The  statute  of 
frauds,  estoppel,  and  other  questions  have 
been  discussed  by  counsel,  but  In  oar  view 
they  are  not  controlling,  and  need  not  be  con- 
sidered. 

In  any  view,  under  the  facts  found  by  the 
trial  court,  the  plaintiffs  are  entitled  to  the 
remedy  prayed  for. 

The  Judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring 


(SI  Kan.  M) 

HESKBTT  T.  BORDER  QUEEN  MILL  ft 
ELEVATOR  CO. 

(Supreme  Court  of  Kansas.  Dec.  11,  1909.) 

L  Btihencb  (I  411*)— Paboi.  Bvidbwcb— Ad- 
itissiBiLrrT. 

Parol  proof  cannot  be  received  to  enlartre.  | 
i-nrv.  rimtradict  a  complete  written  contract;  ! 
but  this  rule  Is  not  applicable  to  a  brief  mem-  i 
orandum,  which  on  its  face  is  obviously  incom-  j 
plete.  As  to  such  a  writing,  parol  evidence  may  ' 
be  received,  not  to  contradict  the  writing,  but  ' 


to  show  the  comidete  agreement  of  the  parties^ 
of  whidi  the  writing  is  only  a  part 

[Ed.  Note. — For  other  cates,  see  Evidence 
Cent  Dig.  ii  1874r-lS99 :  Dec.  Dig.  1  411.*J 

2.  Pleauino  ({  ISO*)— Reply— Depabtubb. 

The  plaintiff  pleaded  in  his  petition  that  aa 
oral  contract  made  with  defendant  had  been 
violated.  In  the  answer,  defendant  alleged  that 
the  contract  was  in  writing,  and  set  up  a  brief 
memorandum.  The  reply  admitted  the  signing 
of  the  memorandum,  but  alleged  that  it  was  only 
a  part  of  the  contract  and,  continuing,  set  forth 
the  remaining  stipulations  of  the  entire  con- 
tract, which  were  not  In  writing.  Held,  that 
the  facts  set  forth  in  the  reply  did  not  consti- 
tute a  departure. 

[Ed.  Note.— For  other  cases,  see  Fleadlng, 
Cent.  Dig.  |  306;  Dec.  Dig.  {  iSa*] 

(Syllabus  by  the  ConrtJ 

Appeal  trom  District  Court.  Snmner  Coiuk- 
ty;  (3.  U  Swarts,  Judge. 

Action  by  B.  F.  Heskett  against  the  Border 
Queen  Mill  &  Elevator  Company.  Judgment 
for  plaintiff  anA  defendant  api>eala.  Af- 
firmed. 

James  Lawrence,  Levi  Fergnson,  and  Far^ 
ker  ft  Simons,  for  appellant  W.  W.  Schwinn, 
for  appellee. 

JOHNBTOir,  a  7.  B.  F.  Beekett  brought 
fbli  acUm  against  the  Border  Queen  MUl 
&  Blerator  Company  to  recover  damages  tot 
the  breach  of  a  contract  and  In  his  petition 
alleged  tiiat  on  October  22,  1907,  the  com- 
pany poFchased  from  him  2,600  bushels  of 
wheat  of  a  certain  grade  for  91  buah^ 
to  be  dellToed  at  Blrerdale  betwam  that 
date  and  Novembv  1,  1907,  Into  cars  [oncnzw 
ed  by  the  company.  It  was  arerred  that 
the  company  failed  to  perform  Its  contract 
and  to  receive  or  pay  for  the  wheat,  and  on 
November  4,  1907,  repudiated  the  contract 
and  at  that  time  the  value  of  the  wheat  had 
decreased  to  80  cents  per  bushel.  To  re- 
cover the  dlftereuce  between  the  agreed  price 
of  the  wheat  and  its  market  value  when  the 
company  refused  to  take  It  this  action  was 
brought  In  the  petition  It  la  alleged  that  the 
contract  for  the  sale  of  the  wheat  was  an 
oral  one.  The  answer  alleges  that  the  con- 
tract was  In  writing,  and  that  Heskett  fail- 
ed to  perform  tils  part  In  It  The  following 
is  the  writing:  "October  22,  1907.  I,  B. 
F.  Heskett  of  RIvwdale,  Kansas,  have  sold 
to  the  Border  Queen  Mill  ft  Elevator  Com- 
pany of  Caldwell,  Kansas,  In  the  neighbor- 
hood of  5,000  bushels  of  wheat  at  $1.00  per 
bushel,  wheat  to  be  sound  and  sweet  and  to 
test  from  58  and  up,  no  wheat  to  be  loww 
than  57 — 57  wheat  to  be  one  cent  less,  to 
be  delivered  between  October  23d  and  No- 
vember 1st  B.  F.  Heskett"  The  reply  ad- 
mits that  he  signed  the  writing,  and  alleges 
that  It  was  made  In  part  for  the  benefit  of 
others,  that  It  was  Incomplete,  and  that  It 
was  only  a  part  of  an  agreement,  which* 
among  other  things,  provided  that  the  com- 
pany would  procure  cars  in  which  to  ship 
the  wheat  and  cause  them  to  be  set  on  a  side 
track  of  the  railroad  at  Rlverdale,  Into  which 


•For  athar  casM  im  same  tople  ana  smUob  HUHBBR  la  Dee,  ft  Am.  Dies.  U07  to  date,  *  Reporter  Indem 
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Heskett  Bhonid  deliver  the  wbeat,  but  that 
the  <wmpaii7  had  failed  and  refused  to  take 
any  of  the  wheat  aa  the  cantraet  provided. 

Heakett  recovered,  and  the  compai^  la 
here  complalniiv  that  the  pleading  of  an  or- 
al contract  in  the  petition  and  the  acknowl- 
edgment In  tlie  reply  that  there  was  a  writ- 
ten one  constitutes  a  departure;-  and  that 
proof  of  stipulations  not  contained  In  the 
writing  was  improperly  admitted.  73iere 
was  no  departure^  While  Heskett  allied 
that  the  contract  between  the  parties  was 
tH*^,  the  answer  and  the  reply  developed  tbe 
Act  that  the  contract  was  partly  wal  and 
partly  in  writing.  Only  one  contract  was 
involved,  and  but  one  cause  of  action  plead- 
ed. The  grounds  of  recovery  aet  forth  In 
Heskett's  petition  were  not  enlarged  by  his 
reply.  Embraced  in  the  oral  contract  which 
be  set  up  was  a  brief,  incomplete  memoran- 
dum, and  to  have  been  strictly  accurate  this 
fact  should  have  been  atoted  In  the  peti- 
tion. The  nfils,  however,  contained  nothing 
inconsistent  with  the  petition,  but  only  plead- 
ed tbe  contract  In  Issne  with  more  particu- 
larity. 

Nor  Is  there  any  ground  for  the  complaint 
that  testimony  was  received  which  varied 
added  to  a  written  contract  The  goiaral 
rule  is,  as  appellant  contends,  that  parol  evi- 
dence is  not  admissible  to  enlarge,  vary,  or 
contradict  a  written  contract  This  rule, 
howevtt,  does  not  preclude  parol  proof  of  an 
Indepmden^  contemporaneous,  oral  contract, 
which  does  not  conflict  with  or  contradict 
the  written  one,  and  where  a  written  con- 
tract la  amblguons,  and  open  to  two  construc- 
tions, parol  testimony  of  surronnding  circum- 
stances Is  admissible  to  show  which  construc- 
tion should  obtain.  Babcock  v.  Deford,  14 
Kan.  408;  Weeks  v.  Medler,  20  Kan.  67; 
Brown  V.  Shields,  78  Kan.  305,  96  Pac.  851. 

The  rule  In  question  Is  not  applicable  to 
an  obviously  Incomplete  contract  Of  course, 
If  a  contract  on  Its  face  appears  to  be  com- 
plete, and  to  include  all  the  mutual  agree- 
ments of  the  parties,  parol  evidence  will  not 
be  received  to  add  to,  take  from,  or  change 
It  If  tt^e  writing,  however,  is  no  more  than 
e  skeleton  of  an  agreement,  or  if  It  is,  as 
In  this  case,  a  brief,  Informal,  and  manifest- 
ly Incomplete  memorandum,  parol  proof,  not 
inconsistent  with  the  writing,  showing  the 
complete  contract  may  be  received.  Anlt- 
man  v.  Clifford,  55  Minn.  159,  66  N.  W.  593, 
43  Am.  St  Rep.  478;  Jamestown  Business 
College  AsB'n  v.  Allen.  172  N.  T.  291,  64  N. 
E.  962,  9Z  Am.  St  Rep.  740;  Gould  v.  Bos- 
ton Eicelslor  Co.,  91  Me.  214,  89  Atl.  554, 
64  Am.  St  Hep.  221;  Ouidery  v.  Green,  05 
Cal.  630,  80  Pac.  786;  Forsyth  Mfg.  Co.  v. 
Castlen,  112  Ga.  199,  37  S.  B.  4S5.  81  Am. 
Bt  Rep.  28;  2  Page  on  Contracts,  §  1199. 

Tbe  writing  In  question,  as  will  be  observ- 
ed. Is  of  a  brief  and  skeleton  nature,  and 
does  not  purport  to  be  a  complete,  formal 
contract,  giving  the  promises  of  both  par- 


ties. It  is  signed  by  tlw  seller  only.  The 
quantity  of  wheat  purchased  Is  indeflnlte. 
The  standard  by  which  the  wheat  was  to  be 
tested  Is  ambiguous,  and  no  provision  was 
made  as  to  the  means  or  place  of  delivery. 
It  indicates  that  tbe  seller  lives  at  Blver- 
dale  and  the  buyer  at  Caldwell,  places  which 
we  know  are  about  80  miles  apart  Was 
the  seller  to  haul  and  deliver  the  wheat  at 
the  company's  mill  in  Caldwell,  or  to  some 
elevator  or  war^use  near  his  farm;  m  was 
he  to  haul  it  to  Biverdale,  the  nearest  sta- 
tion to  the  farm;  m  was  the  company  to 
come  to  Heskett's  farm,  and  haul  It  to  its 
mill?  These  were  Important  conditions, 
which  the  memmandum  did  not  include  and 
it  Is  plain  that  it  Is  Incomptete.  Brief,  In- 
formal memorandanu  «r  sale  of  this  kind  are 
not  uncommon  in  the  commercial  world,  and. 
Uke  receipt,  they  do  not  pnrpwt  to  express 
the  entire  agreemoit,  and  hence  parol  ev^ 
dence  Is  penuissible  to  show  the  undertak- 
ings of  both  parties,  and  the  wlurfe  contract, 
ot  which  the  memorandum  is  only  a  part 
Now.  it  is  specifically  agreed  that  the  wheat 
was  to  be  delivered  by  Heakett  at  Bivetdale 
In  ears  to  be  procured  by  the  company.  No 
cars  were  procured,  and  the  company  failed 
to  take  and  pay  for  tbe  wheat,  as  It  had 
agreed  to  do.  Proof  of  this  and  other  stipu- 
lations did  not  contradict  or  conflict  witti 
the  terms  of  the  writing.  The  prottf,  includ- 
ing that  relating  to  the  agency  of  Hickman, 
who  negotiated  the  purchase,  appears  to 
have  been  snffldent  to  sustain  the  findings 
and  judgment,  and  we  discover  notblng  sub- 
stantial In  the  other  objectimis  of  appellant 
Judgment  affirmed.  All  the  Justices  coi^ 
currin^ 

(81  Kaa.  88S) 
GOOD  r.  WILLIAMS.t 

(Supreme  Court  of  Kansas.   Dec.  11,  1909.) 

1.  Deeds  (|  66*)— Dbuvebt— -What  Consti- 
tutes. 

Where  the  vendor  of  land  executes  and  de- 
livers a  deed  to  his  vendee,  who  thereupon  ex- 
ecutes a  mortgage  back  to  the  vendor  for  part 
of  the  purchase  price  and  returns  the  deed  to 
the  vendor  to  be  recorded,  the  delivery  is  suffl- 
cfent  to  vest  the  title  In  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 

Dis.  t  125;  Dee.  Dig.  |  SO!*] 

2.  Ybndob  and  Pubohabeb  (I  213*>^Propeb- 
TT  Subject  —  Land  Convetxd  bt  Unbb- 
COBDBD  Deed. 

The  delivery  of  a  deed  is  not  essential  to 
vest  the  equitable  title  to  real  estate  in  the 
grantee.  Where  the  parties  have  agreed  to  a 
sale  and  conveyance,  the  deed  has  been  execut- 
ed, the  purchase  price  paid,  and  nothing  re- 
mains for  either  party  to  do  to  complete  the 
transaction  except  for  the  grantee  to  record  his 
deed,  he  becomes  the  equitable  owner  of  the 
land,  and  it  is  not  subject  to  attachment  for 
the  debts  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  440 ;  Dec.  Dig.  i  213  ;• 
Attachment.  Cent.  Dig.  S  151.] 

(Syllabus  by  the  Court.) 


*For  other  eases  sea  laiM  (oplo  and  seetlm  NUlfBBR  in  Dee.  ft  Am.  Disa  1907  to  date,  A  Reporter  toAnm 
1U6  P^28  t  Bahewlng  denied  January  IS.  UIO. 
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Appeal  from  District  Coiirt;  CSark  Oonatr; 
Gordon  L.  Finley,  Judge. 

AcUon  tir  Blmon  Good  against  Eugene 
WUIlanu.  Judgment  for  defendant,  and 
plaintiff  appeals.  BeTersed,  and  judgment 
ordered  for  plaintiff. 

B'rancls  C.  Price,  for  appellant  Robert  0. 
Mayse  and  Bone  &  Harvey  (H.  J.  Bone,  of 
counsel),  for  appellee. 

PORTER,  J.  Simon  Good  brought  eject- 
ment against  Elugene  Williams  to  recover 
160  acres  of  land  in  Clark  county.  Tbere 
was  a  trial  to  the  court  and  Judgment  for  the 
defendant,  which  plalntllT  seeks  to  reverse. 

Both  parties  claim  through  Maggie  B. 
Rhodes,  who  owned  the  land  on  March  19, 
1896i  On  that  day  she  conveyed  It  by  war- 
ranty deed,  In  which  her  husband  joined,  to 
John  P.  Hazard,  The  deed  was  acknowledg- 
ed the  same  day,  but  was  not  filed  for  rec- 
ord until  April  15,  1897.  On  April  1,  1S96, 
Hazard  gave  a  purchase-money  mortgage 
back  to  Ma^Ie  E.  Rhodes  to  secure  part  of 
the  purchase  price.  This  mortgage  was  ac- 
knowledged April  27,  1S90,  but  not  recorded 
until  April  10.  1897.  On  August  3,  1890,  be- 
fore the  deed  to  Hazard  had  been  recorded, 
a  writ  of  attachment  was  levied  on  the  land 
as  the  property  of  Maggie  E.  Rhodes.  The 
land  was  sold  under  the  writ  and  a  sherlCT's 
deed  Issued.  The  defendant,  Eugene  Wil- 
liams, claims  under  the  sheriff's  deed,  and 
the  plaintiff,  Simon  Good,  claims  under  a 
deed  from  John  P.  Hazard.  The  trial  court 
held  that  the  defendant  acquired  an  abso- 
lute title  under  the  sheriff's  deed  as  against 
the  plaintiff.  The  plaintiff's  claim  is  that 
the  judgment  Is  against  the  weight  of  the 
evidence  and  contrary  to  law;  and,  inasmuch 
as  the  testimony  on  the  controverted  Issue 
is  all  contained  In  depositions,  we  are  asked 
to  determine  the  question  upon  the  evidence 
and  the  law.  On  the  other  band,  the  de- 
fendant Insists  that  part  of  the  testimony 
was  oral,  and  that  for  this  reason  we  are  not 
at  liberty  to  pass  upon  the  evidence.  It  is 
true  that  one  -witness,  Carson,  testified  oral- 
ly; but  his  testimony  has  no  bearing  upon 
tiie  question  whether  the  deed  from  Rhodes 
to  Hazard  was  actually  delivered,  or  wheth- 
er the  equitable  title  passed  to  Hazard.  As 
all  the  testimony  upon  these  questions  Is  to 
be  found  In  the  depositions,  we  have  the 
same  opportunity  which  the  trial  court  had 
to  determine  Its  force  and  efTect.  Fountain 
V.  K«aney,  66  Kan.  797,  72  Pac.  392.  Jen- 
son  v.  Jenson,  76  Kan.  347,  91  Pac.  86.  It  Is 
plain  that  the  attachment  levy  reached  only 
the  actual  Interest  which  Mrs.  Rhodes  had 
in  the  land,  and  not  her  apparent  interest. 
Holden  v.  Garrett,  23  Kan.  98;  Burke  .v- 
Johnson,  37  Kan.  337,  16  Pac.  20i,  1  Am.  St 
Rep.  ^SZ;  Markley  v.  Investment  Oo.,  67 
Kan.  535.  73  Pac,  96;  McCaUa  T.  Knight,  77 
Kan.  770, 91  Pac.  120,  U  U  B.  A.  (N.  S.)  1258. 


The  anestlon,  therefor^  to  -what  Interest 
Mrs.  Bhodes  had  In  the  land  at  the  time  lite 
attachm«Lt  was  levied.  John  P.  Hazard  tes- 
tified that  be  ohtalned-tbe  title  from  F.  W. 
Bhodes  and  wife  In  exchange  tar  some  Ne- 
braska land  which  be  conveyed  to  them; 
that  be  left  the  deed  wltb  F.  W.  Bhodes  to 
be  recorded;  that  be  paid  the  consldraatlon 
for  the  conveyance  to  blm,  ^d  bad  done  all 
he  agreed  to  do  In  tiie  transaction,  and  noth- 
ii^  remained  tor  him  to  perform  In  order  to 
make  the  conveyance  complete.  He  gave  the 
purchase-money  mortgage'bacfc  for  the  earn 
of  $S00,  which  represented  tbe  difference  be- 
tween the  value  of  tbe  land  he  conveyed  to 
Rhodes  and  the  land  In  question.  F.  W. 
Rhodes  lived  at  tbe  time  in  Kansas  Olty,  and 
was  engaged  In  tbe  real  estate  bnslneBs.  He 
testified  that  be  and  his  wife  conveyed  the 
land  to  Hazard;  that)  when  tbey  parcbased 
it  a  few  days  before,  they  did  so  wltb  tbe 
expectation  of  turning  It  In  im  a  deal  -wlUt 
Hazard.  He  was  unable  to  recollect  any 
reason  why  the  deed  and  mortgage  were  not 
recorded  until  April,  1897;  but,  Inasmuch  ea 
the  transaction  occurred  more  than  10  years 
before  hts  testimony  was  taken,  this  can- 
not be  considered  at  all  strange.  The  lapse 
of  time  likewise  explains  the  inability  of 
Hazard  to  state  the  details  of  the  transac- 
tion, and  to  remember  what  was  done  with 
the  deed.  Tbe  best  recollection  of  the  wit- 
nesses is  that  the  deed  from  Rhodes  and  bis 
wife  was  sent  to  a  bank  in  Nebraska  to  be 
delivered  to  Hazard  when  he  executed  his 
mortgage  for  the  balance  of  the  purchase 
price  and  a  deed  conveying  the  Nebraska 
land,  and  It  was  returned  to  Rhodes  to  be 
recorded. 

One  contention  of  the  defendant  is  that 
there  was  no  valid  delivery  of  the  deed  to 
Hazard  before  the  attachment  The  qnes- 
tlon  of  tbe  delivery  of  a  deed  is  usually  one 
of  Intention  of  the  parties,  and  acts  show- 
ing an  Intention  to  treat  the  instrument  as 
a  conveyance  passing  title  have  been  held 
sufllcient  proof  of  delivery  and  accept- 
ance. Kelsa  V.  Graves,  64  Kan.  777,  68  Paa 
607. 

It  Is  said  In  13  Cye.  663,  that:  "Tbe  fact 
that  after  a  deed  has  been  delivered  by  the 
grantor  to  the  grantee,  the  latter  returns  It 
to  the  former  merely  for  the  performance 
of  some  act  in  connection  therewith,  doM 
not  negative  the  previous  delivery  or  oper- 
ate as  a  surrender  of  the  title  thereby  acquir- 
ed." To  the  same  effect  Is  Brooks  v.  IsbeU, 
22  Ark.  488,  where  tbe  deed  was  returned  to 
the  grantor  for  the  purpose  of  being  record- 
ed. It  la.  of  course,  not  sufflclent  for  defend- 
ant to  rely  upon  mere  surmise  or  suspicloa 
that  the  deed  was  not  actually  delivered  pri- 
or to  the  time  It  was  recorded.  In  Clark  v. 
Akers,  16  Kan.  166,  It  is  held  that  where 
a  deed  t>ears  one  date,  the  acknowledgment 
a  subsequent  date,  and  tbe  date  of  the  re- 
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cording  stlU  sabsequent  to  either,  In  the  ab- 
sence of  evidence  to  the  contrary,  It  will  be 
presumed  tnat  the  deed  was  delivered  at 
least  as  early  as  the  day  of  acknowledgment. 
We  think  the  evidence  shows  that  the  deed 
was  delivered  prior  to  the  attachment;  but 
delivery  was  not  essential  to  veet  the  equita- 
ble title  In  Hasard.  It  appears  that  Bhodes 
agreed  to  convey  the  land  to  Hazard  in  ex- 
change for  other  land;  that  the  exchange 
was  made  and  the  consideration  paid  long 
before  the  attachment  writ  was  levied. 
There  Is  nothing  In  the  evidence  to  contradict 
this,  so  that  the  equitable  title  to  the  land 
passed  to  Hazard,  regardless  of  whether  the 
deed  was  actually  delivered  or  not  Noth- 
ing but  the  naked,  legal  title  to  the  land 
stood  In  the  name  of  Maggie  E.  Rhodes  at 
the  time  of  the  attachment.  It  appears  from 
the  testimony  of  both  Rhodes  and  Hazard 
that  the  sale  was  completed  In  every  respect 
before  the  attachment  was  levied,  and  that 
nothing  remained  for  either  party  to  do  ex- 
cept to  record  the  deed.  Although  Hazard's 
deed  had  not  been  recorded,  be  had  made  and 
ddivered  a  m<ntgage  back  on  the  land,  and 
liad  conveyed  other  land  to  Bhodes  in  ex- 
change. Under  these  circumstances,  there 
can  be  no  question  but  that  he  became  the 
equitable  owner  of  the  land,  and  that  it  waJB 
not  subject  to  attachment  for  the  debts  of 
Maggie  B/  Rhodes.  Nothing  was  done  by 
Hazard  in  the  way  of  purchasing  the  land 
aftor  August  ft,  1896.  Whatever  title  he  had 
acquired  be  had  acquired  before  that  date. 
An  attaching  creditor  la  never  considered  as 
«  bona  fide  purchaser,  and  his  lien  attaches 
mwely  to  the  Interest  of  the  Judgment  debt- 
or and  to  nothing  more;  and  this  coort  has 
ftequmtly  hdd  It  to  be  the  duty  of  courts 
to  protect  every  equity  belonging  to  other 
persons.  Harrison  &  Willis  t.  Andrews,  18 
Kan.  635. 

The  defendant  further  contends  that  the 
evidence  discloses  that  the  Interest  of  Mrs. 
Bhodes  had  not  been  divested  in  the  land  at 
the  time  of  the  attachment;  that  the  convey- 
ance by  Hazard  was  not  a  sale,  but  a  make- 
Bhift  for  the  purpose  of  defrauding  creditors, 
and  placing  a  fictitious  value  on  the  land 
for  speculative  purposes.  Fraud  is  never 
presumed,  and  we  are  unable  to  find  any  tei^ 
ttmony  which  shows  fraud  or  bad  faith  In 
the  transaction  by  which  the  land  was  con- 
veyed to  Hazard;  but,  if  it  was  conveyed  in 
fraud  of  the  creditors  of  Rhodes,  they  could 
not  acquire  the  title  by  a  sale  under  attach- 
ment proceedings  without  bringing  an  action 
In  equity  to  set  aside  the  fraudulent  sale. 
Webb  T.  Rockefeller,  66  Kan.  160,  71  Pac. 
283. 

On  the  undisputed  evidence,  no  title  was 
acquired  by  the  attachment,  and  the  cause 
must  be  reversed,  with  directions  to  enter 
Judgment  tor  tiw  plalntUL  All  the  Justices 
concurring. 


(a  X«S.  441,  KK) 

OABDNBB  V.  BBJNN,  Oonnty  Treasurer,  et  al. 
(Supreme  Court  of  Kansas.  Dee.  11,  1909.  On 
Behearlng,  Feb.  12.  1910.) 

1.  MnmclPAL  CORPOBATIONS  (I  33*>— Annbx- 

ATioN— Collateral  Attack. 

The  validity  of  an  act  of  annezatloo  Is  not 
open  to  collateral  attack,  and  cannot  be  ques- 
tioned by  any  party  other  than  the  state. 

[&d.'  Note.— For  other  cases,  see  Municipal 
CorporaUons.  Cent.  Hlg.  |  103 ;  Dee.  Dig.  i 

2i  MUNIOIPAL  COBPOBATIONB  (5  979*)  —  EN- 
JOINING Collection  of  Tax. 

An  owner  o(  land  cannot  enjoin  the  collec- 
tion of  taxes  le^ed  by  a  city  on  the  ground  that 
the  property  taxed  was  illegally  annexed  io  the 
city. 

[Ed,  Note. — For  other  cases,  see  Municipal 
^rponttions,  Cent  Dig.  I  2120;   Dec.  Dig.  | 

Appeal  from  District  Court,  Washington 
County;  W.  T.  Dillon,  Judge. 

Action  by  M.  N.  Gardner  against  R.  B. 
Benn,  County  Treasurer,  and  the  City  of 
Greenleaf.  Judgment  for  defendants,  and 
plaintiff  ai^eals.  Modified. 

Fred  Powell  and  Thad.  B.  Landon,  for  ap- 
pellant  Edgar  Bennett  for  appellees. 

PER  CURIAM.  The  ordinance  of  the  dty 
of  Greenleaf,  annexing  certain  portions  of 
Beach'B  addition,  sufficiently  descrlbecl  the 
several  parcels  or  lots  of  the  addition  which 
it  was  Intended  should  be  taken  Into  the  city, 
using  practically  the  same  designations  em- 
ployed In  platting  the  territory.  The  word 
"block"  does  not  appear  In  the  original  plat; 
but  the  several  tracts  are  numbered  as  de- 
scribed In  the  ordinance. 

The  validity  of  the  act  of  annexation  Is 
not  open  to  collateral  attack,  and  cannot  be 
questioned  by  any  party  other  than  the  state. 
For  this  reason  alone  the  pialntlfF  was  not 
entitled  to  enjoin  the  collection  of  taxes  levied 
by  the  city  upon  the  territory  in  controversy. 
Topeka  v,  Dwyer,  70  Kan.  244,  78  Pac.  417; 
Railway  Co.  v.  Lyon  County,  72  Kan.  13, 
Pac.  519,  84  Pac.  1031 ;  Chaves  t.  Atchison, 
77  Kan.  17G,  93  Poc.  624. 

The  judgment  Is  affirmed. 

On  Rehearing. 

Upon  an  application  for  a  rehearing  our  at- 
tention Is  directed  to  the  fact  that  the  30 
acres  comprising  Beach's  addition  to  Green- 
leaf was  assessed  for  the  purposes  of  taxa- 
tion as  one  entire  tract  and  the  ordinance, 
the  validity  of  which  was  upheld  in  the  for- 
mer opinion,  only  annexes  to  the  city,  of 
Greenleaf  blocks  1  to  6,  Incduslv^  and  "lot 
A"  of  Beach's  addition.  The  Judgment  will 
therefore  be  modified,  and  the  cause  remand- 
ed, with  directions  to  apportion  the  assess- 
ment in  accordance  with  the  facts,  unless  the 
parties  agree  to  an  apportionment,  and  to 
grant  a  permanent  Injunction  against  the  levy 
of  city  taxes  against  that  portion  of  Beach's 
addition  which  was  not  annexed  to  the  ci^. 
The  costs  in  this  court  wlU  be  divided  be- 
tween the  parties. 
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NBEDHAM  t.  MATTHEWSON. 

(Supreme  Court  of  Kansas.  Dee.  11,  1909.) 

1.  Bankhuptct  (J  418«)—DisoHARaB  — Ef- 
fect. 

Tbe  effect  of  a  discharge  In  bankruptcy  is  to 
eztininiisfa  a  pre-eiistlDK  debt,  and  not  meielj 
to  bar  tbe  remedy  therem. 

[Bd.  Note.— For  other  eaaes,  see  Bankruptcy, 
Dec.  Dig.  I  41&*] 

2.  Bankbttptct  a  434»)— LniiTATioi*  of  Ao- 
TIOHS  (S  145*>— DiscHABQE— New  Pbomise. 

The  moral  obHgatlon  to  pay  the  former  In- 
debtedoess  U  a  sufficient  coDsideratton  for  a  new 
promise,  but,  io  order  to  revive  a  liability  upon 
a  claim  discharged  in  baukruptcy,  there  must 
tw  an  express  promise  to  pay  the  specific  debt. 
A  promise  cannot  be  implied  from  the  fact  of 
part  payment  or  oth^r  drcnnutancea. 

[Ed.  Note.— For  other  eoaes,  ase  Bankmptcy, 
Cent  Die.  H  853-856;  Dec.  Dis.  |484:*  Um- 
iution  of  Actions,  Cent  Dig.  I  5(Ui  Dec  Dig. 
I  145.*] 

(Syllabus      the  GoartJ 

Appeal  from  District  Court,  Labette  Coun- 
ty; Elmer  C  Clark,  Judge. 

Action  by  James  Needham  against  Angell 
Matthewaon.  Judgmoit  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  judgment 
ordered  for  defendant 

On  the  9th  day  of  October,  1897,  James 
Needham  recovered  a  Judgment  against  An- 
gell MatthewsoD  for  $1,402,  After  Its  ren- 
dition, the  defendant  filed  In  tbe  United 
States  District  Court  for  the  District  of 
Kansas  his  petition  in  voluntary  bankruptcy, 
and  on  the  80th  day  of  August  1899,  vpas 
discharged  from  all  debts  and  claims  prov- 
able against  him.  No  execution  was  ever 
issued  on  the  Judgment  and  it  became  dor- 
mant In  1908.  On  December  30,  1907,  plain- 
tiff brought  this  action  against  Matthewaon 
to  recover  the  amount  of  the  Judgment  and 
Interest  alleging  that  certain  payments  had 
been  made  by  the  defendant  on  the  Judg- 
ment during  1906  and  1907,  and  at  the  time 
of  the  payments  tbe  defendant  had  promised 
and  agreed  to  pay  the  balance  of  the  Judg- 
ment and  had  failed  to  do  so.  The  answer. 
In  addition  to  a  general  denial,  set  up  the 
discharge  In  bankruptcy,  and  alleged  that  the 
plaintiff  was  notified  of  the  proceedings 
therein,  and  failed  to  file  with  the  referee 
his  Judgment  claim.  There  was  little  con- 
troversy in  the  testimony.  In  substance,  it 
is  that  in  1906  the  plaintiff  returned  to  Par- 
sons after  an  absence  of  several  years,  and 
found  that  Matthewson's  bank  In  which  his 
money  had  been  deposited  bad  failed,  that 
his  claim  had  been  reduced  to  Judgment 
and  that  ho  was  without  recourse.  In  com- 
pany with  a  friend,  he  called  upon  Mr. 
Matthewson,  and  stated  to  bim  that  he  was 
in  needy  circumstances,  and,  unless  he  could 
have  assistance,  he  would  be  obliged  to  go  to 
the  poorhouse.  Matthewson  said  to  him : 
-'I  will  do  as  much  as  any  of  your  friends  to 
ke^  you  oat  of  the  poorhouse,"  and  gave 


him  $10.  and  sold  to  him,  "Whoi  jron  need 
more.  let  me  know."  He  afterwards  paid  to 
plaintiff  other  sums  amounting  in  the  aggre- 
gate to  $52. 

This  Is  substantially  the  testimony  of  tbe 
plaintiff  himself  and  as  the  court  found  the 
facts.  After  finding  the  facts  with  respect  to 
tbe  payments,  the  court  made  separate  con- 
clusions of  law,  among  which  was  the  fol- 
lowing: "(1)  The  payments  herelnb^ore 
found  were,  and  must  be,  r^rded  as  dear 
acknowledgment  of  the  indebtedness  referred 
to  by  said  Jndgmwt  and  from  such  acknowl- 
edgment the  law  implies  the  promise  to  pay 
the  balance  of  such  Indebtedness."  As  « 
further  conclusion  of  law.  the  court  hdd 
that  tbe  plaintiff  was  entitled  to  recover  tbe 
full  amount  of  the  Judgment  with  interest 
and  coats  less  the  amount  of  the  several  pay^ 
ments.  The  defendant  brings  errw. 

Kimball  &  Osgood,  for  appellant  Glasse  ft 
Burton,  for  appellee. 

PORTER,  J.  (after  stating  the  facts  as 
above).  We  have  only  to  determine  whether 
the  conclusions  of  law  are  correct  It  Is  ap- 
parent that  the  trial  court  proceeded  upon 
the  erroneous  theory  that  the  payments  con- 
stituted an  acknowledgment  of  the  debt  from 
which  a  promise  to  pay  the  balance  of  the 
debt  was  implied,  and  that  such  Implied 
promise  was  sufficient  to  support  an  action 
to  recover.  The  court  treated  the  defense 
as  though  It  were  a  plea  of  the  statute  of 
limitations.  The  defendant  however,  relied 
upon  the  fact  that  the  Judgment  was  ex- 
tinguished by  his  discharge  in  bankruptcy, 
and  the  law  is  thoroughly  well  established 
that,  in  order  to  revive  a  debt  after  such 
discharge,  there  must  be  an  express  promise. 
There  remains  the  moral  obligation  of  the 
old  debt  which  Is  sufficient  consideration  to 
support  an  express  promise  to  pay,  but  a 
promise  to  pay  a  debt  from  which  the  debtor 
has  been  discharged  by  proceedings  In  bank- 
ruptcy cannot  be  raised  by  Implication.  Tbe 
payments  in  this  case  would  have  been  suffi- 
cient to  avoid  the  statute  of  limitations  if 
such  had  been  the  defense,  and  the  conrt  had 
found  that  they  recognized  the  present  ex- 
istence of  the  debt  because  the  statute  so 
provides;  but  such  payments  in  a  case 
where  the  debt  has  been  extinguished  and 
the  debtor  released  and  discharged  from  all 
liability  are  never  permitted  to  operate  as 
a  new  promise.  Merriam  v.  Bayley,  1  Cush. 
(Mass.)  77,  48  Am.  Dec.  591;  Lawrence  et  at 
r.  Harrington,  122  N.  T.  408,  25  N.  B.  406; 
Jacobs  V.  Carpenter,  161  Mass.  16,  80  N.  B. 
676;  Heim  v.  Chspnian,  171  Mass.  347,  50 
N.  E.  529;  Stark  v.  Stinson,  23  N.  H.  250; 
Cambridge  v.  LIttlefield,  6  Cush.  (Mass.)  212; 
5  Cyc.  410 ;  6  Cent  Dig.  "Bankruptcy,"  854. 
It  has  been  held  that  even  the  expression  of 
an  intention  to  pay  the  debt  is  not  sufficient 
Allen  V.  Ferguson,  18  Wall.  1,  21  L.  Ed.  854. 
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In  tbat  caM  It  waa  soaght  to  show  a  prom- 
ise to  pay  from  certain  expressions  In  a  let- 
tor  written  by  the  debtor  which  were  as  fol- 
lows: "Be  satlBfled;  all  will  be  right  I 
Intend  to  pay  all  my  just  debts,  If  money 
can  be  made  from  hired  labor.  Security 
debt  I  cannot  pay.  ♦  •  •  All  will  be 
right  betwixt  me  and  my  Just  creditors." 
In  the  opinion  It  Is  said :  "Nothing  is  suffi- 
cient to  revive  a  discharged  debt  unless  the 
Jury  are  aotliorlzed  by  It  to  say  that  there 
Is  the  expression  by  the  debtor  of  a  clear 
Intention  to  bind  himself  to  the  payment  of 
the  debt  Thus  partial  payments  do  not 
operate  as  a  new  promise  to  pay  the  residue 
of  the  debt  The  payment  of  Interest  will 
not  revive  the  liability  to  pay  the  principal, 
nor  Is  the  expression  of  an  Intention  to  pay 
the  debt  sufficient"  To  the  same  effect  are 
Meech  V.  Lamou,  103  Ind.  K15,  3  N.  E.  159, 
S3  Am.  Rep.  640;  Ferguson  v.  Harris,  39 
8.  C.  323,  17  S.  Bl.  782,  89  Am.  St  Rep.  781; 
Bolton  V.  King,  105  Pa.  78;  Edwards  v. 
Nelson,  61  Mich.  121,  16  N.  W.  261;  Bishop 
on  Contracts  (enlarged  Ed.)  |  96,  p.  89.  The 
statute  of  limitations,  being  a  statute  of  re- 
pose, does  not  discharge  the  debt  but  only 
bars  the  remedy.  An  Implied  promise  to 
pay  revives  the  debt  so  far  as  the  statute  Is 
concerned  as  effectually  as  an  express  prom- 
ise. But  the  decree  of  the  bankrupt  court 
discharges  and  extinguishes  the  debt  and. 
In  order  to  support  a  legal  obligation  to  pay 
the  old  Indebtedness,  there  must  be  an  ex- 
press promise. 

Although  the  moral  obligation  to  pay  the 
discharged  debt  Is  a  sufficient  consideration 
for  a  promise  to  pay,  the  cause  of  action 
rests  on  the  new  promise,  not  upon  the  old 
debt  Tbls  furnishes  the  distinction  between 
a  cause  of  this  kind  and  one  where  the  de- 
fense Is  the  statute  of  limitations.  The  new 
promise  to  pay  a  debt  which  has  been  dis- 
charged In  bankruptcy  must  be  a  clear,  dis- 
tinct, and  unequivocal  promise  to  pay  the 
specific  debt  without  qualification  or  condi- 
tion, and  cannot  be  Implied  from  the  fact  of 
part  payment  or  from  other  circumstances. 

It  follows  that  the  cause  must  be  reversed, 
and  Judgment  ordered  for  the  defmdant 
AH  the  Justices  concurring. 

(Sl  Kan.  4tt) 

RSITNOLDS  T.  OURBT.t 
(Supreme  Court  of  Eansaa.  Dec.  11, 1900.) 

TSIAI.  (I  251*)  —  iHSTBUOnONB  —  GONrOBUITT 

TO  ISSITES. 

Where,  in  an  action  for  breach  of  marriage 
contract  where  plaintiff  pleaded  that  the  con- 
tract was  an  express  oral  one,  and  that  it  was 
expressed  in  voras,  an  instruction  that  a  prom- 
ise of  marriage  might  be  inferred  from  acts  and 
conduct  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  {  501 ;  Dec  Dig.  S  251.*] 

Appeal  from  District  Court  Jefferson 
County;  Marshal  Oephart  Judge. 


Action  by  Mary  T.  Reynolds  against  J.  Wil- 
son Curry.  Judgment  for  d^endanl;  and 
plaintiff  appeali.  Affirmed. 

Morse  ft  Keeler,  for  appellant  H.  T.  Ffaln- 
ney  and  John  H.  Atmod,  tm  appellee. 

PER  CCBIAM.  Action  to  recover  dam- 
^es  for  ttio  breadi  of  a  marriage  contract 
Appelant  Bllc«ed  and  testlfled  that  there  was 
an  e^rew  oral  contract  of  marriage  made 
between  her  and  appellee  that  he  had  broken. 
On  the  other  hand,  appellee  denied  that  thwe 
waa  Budi  a  oontrectg  and  testified  that  while 
he  courted  appellant  and  discussed  the  mar- 
riage relation  with  her,  no  promise  or  agree* 
ment  was  made  for  the  rMson  that  she  would 
not  consent  to  the  having  and  rearing  of 
children.  After  hearing  the  testbnwiy,  which 
.was  conflicting,  the  Jury  made  a  finding,  t^at 
there  was  no  engagement  or  contract  of  mar- 
riage, and  this  practically  mds  the  contro- 
ven^. 

No  error  was  committed  In  rtfosliig  to 
charge  the  Jury  that  a  promise  of  marriage 
might  be  Inferred  or  Implied  from  acts  and 
conduct  As  appellant  pleaded  that  the  con- 
tract was  an  express  oral  one^  and  also  testi- 
fied that  It  was  one  expressed  In  words,  It 
was  nnnecessary  to  Instruct  on  promises  otii- 
erwlse  expressed.  In  tbat  connection,  the 
court  did  instruct  that  no  particular  form  of 
words  was  essential  to  show  an  oral  or  ver- 
bal agreement  to  marry.  The  Jury  having 
found  that  there  was  no  marriage  contract 
the  questions  relating  to  ft  rtileaae  from  a 
contract  are  no  longer  material. 

Judgment  affirmed. 

on  Kan.  US) 

DOTY  V.  KNOX 
(Sapreme  Court  of  Kansas.   Nov.  6,  1909.  Re- 
hearing Denied  Dec.  17,  1900.) 

1.  ATT.&0H1IXNT  (S  200*)  —  SaLX  —  CONTOUA- 
TION. 

Where  real  ratate  has  l>een  attached  In  an 
action  for  money,  and.  after  judgment  Iiaa  been 
entered  for  the  plaintiff,  the  land  is  sold  upon 
an  order  of  sale  to  the  plaintiff  and  due  return 
thereof  has  been  made  the  sheriff,  such  sale 
may  upon  application  of  the  plaintiff  be  con- 
firmed and  a  anerlff's  deed  Issued  to  the  purchas- 
er at  any  time  thereafter,  even  after  the  lapse 
of  12  years,  where  no  objection  by  the  defendant 
io  the  action  la  or  has  been  made  to  the  sale 
or  confirmation. 

[Ed.  Note.— For  otlier  cases,  see  Attachment, 
Dec.  Dig.  I  200.*1 

2.  Attacttmewt  (S  201*)  —  Balk  or  Beax.  Els- 
TATB— TiTUt  Conveyed. 

Where,  under  the  circumstances  shove  stat- 
ed, a  sheriff's  deed  baa  been  executed  and  de- 
livered to  the  purchaser,  it  conreys  all  tfae  title 
possessed  by  the  defendant  when  the  order  of 
sale  was  iasued  or  at  any  time  thereafter. 

[Ed,  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  IS  652,  654;  Dec.  Dig.  {  201.*] 

8.  Vendor  and  Pubcharbb  ({  224*)  —  Bona 
Fide  Pubchabebs — Qi'itclaiu  Deed. 

Where,  in  such  a  case,  a  third  party  after 
the  sale  and  before  the  confirmation  lakes  a 
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?[aitclalin  deed  to  the  land  from  the  defendant 
D  the  action,  he  will  be  charged  with  notice  of 
the  record  in  such  action,  and  will  acquire  no 
interest  in  the  land  by  sacb  deed.' 

lEd.  Note.— For  other  caaes,  see  Vendor  and 
g^aser,  Cent.  Dig.  H  Dee.  Dig.  I 

(Syllaboa  by  the  Court) 

Error  from  District  Court,  Finney  County; 
William  H.  Thompson,  Judge. 

Action  by  George  S-  Enpx  against  Dennis 
D.  Doty.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed,  wltb  direction 
to  enter  Judgment  for  defendant 

W.  B.  Hopkins  and  Richard  J.  Boplilns, 
for  plalntlfT  .In  error.  B.  F.  Stocks,  A.  M. 
Harvey,  and  HoBklnaon  &  Hoaklnaon,  tor  de- 
fendant In  error. 

GRAVES.  J.  George  S.  Enox  commenced 
this  action  in  the  district  court  of  Finney 
county  to  quiet  Ills  title  to  the  land  in  con- 
troversy. He  was  In  actual  possession  and 
claimed  title  under  a  quitclaim  deed  from 
Thanhouser  and  Smith,  who  are  conceded  to 
have  been  the  former  owners.  Thanhouser 
was  indebted  to  the  Cosmo  Buttermilk  Soap 
Company,  and  In  1S95  It  commenced  an  ac- 
tion against  him  to  recover  the  amount  due 
on  said  debt  Smith,  who  had  an  interest  in 
the  land,  was  made  a  party  defendant.  An 
attachment  was  issued  at  the  commencement 
of  Buch  action,  and  levied  upon  the  land  In 
controversy.  A  Judgment  was  obtained  by 
the  plaintiff  and  a  sale  of  the  attached  proj)- 
erty  was  made.  The  plaintiff,  the  Cosmo 
Buttermilk  Soap  Company,  was  the  purchas- 
er. The  sale  was  made  December  10,  1895. 
On  April  17, 1906,  Enox  obtained  a  quitclaim 
deed  from  Thanhouser  and  Smith.  April  23, 
1907,  defendant  DennlB  D.  Doty,  acqubred  a 
quitclaim  deed  for  the  same  land  from  the 
Cosmo  Buttermilk  Soap  Company.  The  sale 
was  confirmed  May  21,  1907,  aiul  a  sherifTs 
deed  was  immediately  executed  to  the  pur- 
chaser. 

Enox  claims  that  his  grantor  lost  nothing 
by  the  attachment  proceedings,  and  there- 
fore the  quitclaim  deed  conveyed  to  him  all 
that  his  grantor  owned  before  the  action 
was  commenced.  He  Insists  that  title  does 
not  pass  under  a  sheriff's  sale  until  after  the 
sale  has  been  confirmed;  and,  he  having  ob- 
tained a  conveyance  before  that  time,  the 
full  title  passed  to  him  unaffected  by  the 
sheriff's  sale.  This,  however,  seems  to  over- 
look the  effect  of  the  confirmation  which  sub- 
sequently occurred,  and  the  deed  which  was 
issued  later.  We  understand  that  an  order 
ot  confirmation  finds  and  adjudicates  that 
all  prior  steps  required  by  law  have  been 
taken.  Qen.  St  1901,  i  4955;  Mills  v.  Ral- 
ston, 10  Kan.  206;  Carter  v.  Hyatt,  76  Ean. 
304,  91  Pac.  61;  Watson  t.  Tromble,  33  Neb. 
450,  SO  N.  W.  831,  29  Am.  St  R^.  492; 
24  Cyc.  86;  17  A.  &  E.  Bncycl.  of  U  (2d  Ed.) 


99a  A  sheriffs  deed  relates  back  to  tbe 
Judgment  npcm  which  the  deed  rests  and 
further,  If  necessary.  Marshsll  t.  Shephard, 
23  Ean.  82S.  This  rule  Is  well  sUted  In  the 
case  last  cited,  as  follows:  "A  sheriffs  deed 
always  relates  back  to  some  priw  and  an- 
tecedent time.  It  relates  back,  when  re- 
corded, to  the  day  of  Its  execution,  to  th» 
day  of  the  sale,  to  the  time  of  the  levy,  U> 
the  rendition  of  the  Judgment,  and,  where 
the  Judgmoit  Is  rendered  for  the  enforce* 
ment  of  some  pre-existing  lien.  It  relates 
back  to  the  origin  of  snch  lien.  But  it  does 
not  relate  back  to  snch  pre-existing  Hen  so  as 
to  make  every  parson,  exc^t  the  Uenholda*, 
a  trespasser  who  uses  the  property  after-  the 
creation  of  such  lien.  It  merely  relates  back 
so  as  to  cut  off  all  Intervaiing  equities,  iii* 
cnmbrances,  and  conveyances,  and  so  as  to 
give  to  the  purchaser  a  clear  and  .unincum- 
bered title  to  the  property  then  in  existence, 
and  to  which  the  original  lieu  attached.  It 
never  relates  bade  for  the  purpose  of  doing 
ygfong  or  injustice,  but  only  for  the  purpose 
of  doing  right  and  Justice.  It  is  an  equi- 
table fiction,  adopted  for  the  purpose  ot  pre- 
serving and  eatOTOjig  liens  and  equities. 
But  it  preserves  and  mforces  only  sndi 
liens  and  equities  as  are  known,  or  such  a», 
the  law  requires  shall  be  taken  notice  of.  As 
to  the  doctrine  of  relation  as  applied  to 
sheriffs  deeds,  see  Freem.  Judgm.  |  833; 
Presnel  v.  Bamsour,  80  N,  C  606.  All  per- 
Bcaa  are  required  to  take  notice  of  all  re- 
corded Hens,  such  as  mortgage  liens,  me- 
chanics* liens,  attachm»t  Uena,  and  Judgment 
liens;  and  they  are  sometimes  required  to 
take  notice  of  the  unrecorded  equities,  from 
actual  focta  of  which  they  have  had  due  no- 
tice." Knox,  having  taken  a  quitclaim  deed 
only,  was  warned  thereby  that  there  was 
probsbly  a  weakness  in  the  title  of  his  gran* 
tor,  or  a  deed  of  general  warranty  wrald 
have  been  given.  This  put  him  upon  In- 
quiry, and  be  was  expected  to  search  with 
dlllgnice  for  any  and  all  outstanding  liens. 
Incumbrances,  or  other  equities.  The  rule 
relating  to  this  subject  is  well  stated  in  tiie 
case  of  Johnson  v.  Williams,  37  Ean.  179, 
182.  183,  14  Pac.  937.  S39.  1  Am..  St  Rep. 
243.  It  reads:  "We  would  think  that  in  all 
cases,  however,  where  a  purchaser  takes  a 
quitclaim  deed,  he  must  be  presumed  to  take 
It  with  notice  of  all  outstanding  equities  and 
interests  of  whl(^  he  could  by  the  exercise 
of  any  reasonable  diligence  obtain  notice 
from  an  examination  of  all  the  records  affect- 
ing the  title  to  the  property,  and  from  all 
Inquiries  which  he  might  make  of  persons  in 
the  possessitm  of  the  property,  or  of  persons 
paying  taxes  thereon  or  of  any  person  who 
might  from  any  record  or  from  any  knowl- 
edge which  the  purcdiaser  might  have  seem- 
ingly have  some  interest  in  the  property.  In 
nearly  all  cases  between  Individuals  where 
land  is  sold  or  conveyed,  and  where  thwe 
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Is  no  donbt  about  flie  title,  a  general  waiv 
ranty  deed  Is  given;  and  It  Is  only  In  caBes 
where  there  Is  a  doubt  concerning  the  title 
that  only  a  quitclaim  deed  Is  given  or  receiv- 
ed. Hence,  when  a  party  takes  a  quitclaim 
deed,  he  knows  he  Is  taking  a  doubtful  title, 
and  Is  put  upon  Inquiry  as  to  the  title.  The 
very  form  of  the  deed  Indicates  to  him  that 
the  grantor  has  doubts  concerning  the  title; 
and  the  deed  Itself  Is  notice  to  bim  that  he 
Is  getting  only  a  doubtful  title."  Page  182. 
"A  person  wtio  holds  real  eetate  by  virtue  of 
a  quitclaim  deed  only  from  his  Immediate 
grantor,  whether  he  le  a  purchaser  or  not. 
Is  not  a  bone  flde  purchaser  with  respect  to 
outstanding  and  adverse  equities  and  Inter- 
ests shown  by  the  records  or  which  are  dis- 
coverable by  the  exercise  of  reasonable  dili- 
gence in  making  proper  examination  aud  in- 
quiries." Page  183.  A  diligent  search  would 
have  enabled  Knox  to  ascertain  the  true 
condition  of  the  title.  The  records  In  the  dis- 
trict court  would  have  shown  the  suit  by 
the  Cosmo  Buttermilk  Soap  Company  against 
Tbanbouser  and  Smith,  It  would  have 
shown  the  attachment,  Judgment,  order  of 
Bale,  and  the  return  of  the  sheriff  that  a  Bale 
WBB  made  to  the  plaintiff.  This  would  have 
been  notice  that  Thanhousw  and  Smith  were 
no  longer  the  owners  of  the  land.  It  would 
'  have  shown  that  the  Cosmo  Buttermilk  Soap 
Company  had  purchased  the  property,  and 
was  entitled  to  an  order  of  confirmation  and 
a  sheriff's  deed  which  when  made  would 
give  it  the  full  and  complete  title  to  the 
property.  It  cannot  be  said,  therefore,  that 
Knox  was  a  purchaser  In  good  faith.  He 
bought  with  notice,  and  received  only  such 
interest  in  the  land  as  bis  grantors  held, 
?%ey  held  nothing  but  the  bare  formal  le- 
gal title,  which  might  be  extinguished  at 
any  time  by  an  order  of  confirmation  and 
the  execution  of  a  sherifTs  deed. 

The  fact  that  tiie  confirmatlMi  and  execu- 
tion of  the  sheriff's  deed  were  made  after 
Knox  obtained  his  quitclaim  deed  Is  Immate- 
rial. The  confirmation,  when  made,  finds 
and  adjudicates  that  all  prior  proceedings 
have  been  regular  and  In  compliance  with 
law.  It  Is  urged  here  by  the  defendant  In 
error  tbat  the  delay  of  the  purchaser  In 
securing  a  conflrma-tion  of  the  sale  amounts 
to  such  laches  that  the  confirmation  should 
not  have  been  allowed.  If  this  objection 
had  been  urged  when  the  confirmation  was 
applied  for.  It  would  have  been  of  more  force 
than  now  when  presented  here  in  a  collater- 
al proceeding.  Laches  on  account  of  mere 
delay  is  not  at  all  times  serious.  It  may 
not  have  been  negligent.  It  may  have  been 
necessary.  The  presumption  Is  that  this  and 
ail  other  prior  acts  which  furnished  a  rea- 
sonable objection  to  the  confirmation  were 
considered  at  the  time  by  the  court  and  over- 
ruled. The  order  Is  an  adjudication  to  that 
effect   We  see  no  occasion  here  for  the  ap- 


plication of  the  rule  of  ladies  for  which  the 
defendant  In  error  contends,  and  there  would 
be  none  If  the  question  of  confirmation  were 
here  for  consideration.  The  delay  could  not 
have  injured  the  rights  of  Tbanbouser,  as 
he  had  no  substantial  interest  In  the  land. 
There  does  not  appear  to  be  any  adequate, 
equitable  reason  for  depriving  the  Cosmo 
Buttermilk  Soap  Ck>mpany  of  its  purchase 
and  reinvesting  it  In  t^e  man  who  received 
a  valuable  consideration  for  it;  or  in  his 
grantee  who  stands  In  no  better  position. 
There  seems  to  be  as  great  reason  for  apply- 
ing the  rule  of  acquiescence  or  waiver  to 
Tbanbouser  for  permitting  so  much  delay 
without  taking  advantage  of  it  by  way  of 
objections  to  the  confirmation  or  moving  to 
set  aside  the  sale  or  otherwise.  17  A.  &  E. 
Encycl.  of  I*  (2d  Ed.)  1005.  But  in  our 
view  these  questlonB  were  settled  by  the  or- 
der of  confirmation.  Upon  the  whole  case 
we  tblnk  the  sheriff's  deed  conveyed  the  land 
to  the  Cosmo  Buttermilk  Soap  Company,  and 
Its  deed  conveyed  It  to  Doty,  who  Is  entitled 
to  the  possession  of  the  property. 

The  Judgment  of  the  district  court  is  re- 
versed, with  direction  to  enter  Judgment  in 
favor  of  Dennis  D.  Do^  for  poss^ton  of 
the  property  upon  his  crosfr-petltlon.  All  the 
Justices  concunlng. 

(81  lUn.  sei) 
PARKS  V.  BAKER  et  a!.t 

(Sapreme  Court  of  Kansas.   Dec  11,  1909.) 

L  E/VIDBNCK  (§  460*)— PaBOL  BTIDEHOE  TO  SlS- 
TABLISa  BOCNDABIES. 

Where  one  of  the  boundaries  in  the  descrip- 
tion contained  in  a  deed  of  conveyance  Is  doubt- 
ful and  ambiguous,  parol  evidence  of  the  actual 
I^ysical  location  of  the  bonndair  by  the  par- 
ties while  the  ne^tlationa  for  the  conveyance 
were  in  progress  is  competent  to  aid  in  the  In- 
terpretation of  the  instrument 

[Bd.  Note.— For  other  cases,  see  Svideaoe, 
Cent  Dig.  S  2122 ;  Dec.  Dig.  fi  460.*] 

2.  BOUNOABIES  (8  85*)— BVIDEKOB. 

The  rule  giving  effect  to  a  parol  agreement 
establishing  the  boundary  line  between  adjoin- 
Ing  tracts  of  land  stated  in  St^nhlltwr  T. 
Holmes,  68  Kan.  607.  75  Pae.  1019,  Is  followed. 

[Ed,  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  «  163,  165;  Dea  Dig.  f  86.*] 

^yllabtiB  by  Gonrt) 

Appeal  from  District  Court;  WaBhlngton 
County ;  W.  T.  Dillon,  Judge. 

Action  by  Emma  A.  Parka  against  Char- 
lotte Baker  and  Thomas  C.  Baker.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  and  remanded. 

A.  C.  Wilson,  Fred  Powell,  and  W.  F.  Sapp, 
for  appellants.  Charles  Smith,  T.  F,  Rouey, 
and  Edgar  Bennett  for  apptilee. 

BENSON,  J.  Lots  11,  12,  and  IS,  VloA  4, 
In  Washington,  front  north  on  an  east  and 
west  street  Lot  11  Is  bounded  on  the  east 
by  an  alley  extending  north  and  south,  and 
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separating  tbat  lot  from  a  tier  of  lots  front- 
lug  east.  On  November  23,  1S91,  all  these 
lots  belonged  to  W.  Calvet  and  bis  wife,  who 
then  occupied  a  house  on  lot  11,  which  was 
next  east  of  lot  12.  Another  dwelling  stood 
on  lot  12.  The  lots  were  59.4  feet  in  width 
according  to  the  recorded  plat  There  was 
a  well  at  the  aouthweat  corner  of  the  dwell- 
ing occupied  by  the  Calvets.  A  fence  ex- 
tended from  a  post  on  the  north  line  of  these 
lots  to  the  northwest  corner  of  the  house, 
where  it  was  attached  to  the  house,  and  from 
the  center  of  the  well  at  the  southwest  cor- 
ner of  the  house  south  to  an  alley  extending 
east  and  west  along  the  south  end  of  the 
lots.  This  fence,  with  the  west  end  of  the 
house,  formed  the  east  boundary  of  an  In- 
closure  which  was  supposed  to  Include  all,  or 
nearly  all,  of  lots  12  and  13,  and  was  used 
as  tbe  boundary  between  the  premises  occu- 
pied by  the  tenant  on  lot  12  and  the  premises 
occupied  by  the  owners  on  lot  11 ;  the  well  be- 
ing used  in  common.  The  defendants  Mr. 
and  Mrs.  Baker  examined  these  premises, 
and  were  shown  the  property  by  Mr.  and 
Mrs.  Calvet.  At  that  time  neither  tue  own- 
ers nor  tbe  defendants  knew  where  the  lot 
lines  were,  but  the  defendants  purchased  the 
premises  described  In  tbe  conveyance  made 
to  Mrs.  Baker  on  November  23,  1891,  as  fol- 
lows: "  •  ♦  •  All  the  following-described 
real  estate,  situated  in  the  county  of  Wash- 
ington and  state  of  Kansas,  to  wit:  All  that 
part  of  lots  twelve  (12)  and  thirteen  (13)  in 
block  four  (4)  In  the  city  of  Washington,  Kan- 
sas, lying  west  of  the  west  end  of  the  resi- 
dence now  owned  and  occupied  by  said  grant- 
ors and  more  particularly  described  as  fol- 
lows, to  wit:  Commencing  at  a  point  on  the 
north  line  of  said  lot  No.  twelve  directly 
north  of  tbe  west  end  of  said  dwelling  house 
and  running  south  to  the  alley,  thence  west 
along  tbe  north  line  of  said  alley  to  the 
BOoth-west  corner  of  said  lot  No.  thirteen 
(13),  thence  north' along  the  west  line  of  said 
lot  to  the  north-west  corner  thereof,  thence 
east  aloi^  the  north  line  of  said  lots  to  the 
place  of  beginning.  Said  grantors  hereby 
grant  tbe  said  grantee  the  free  use  of  tbe 
well  used  in  connection  with  the  premises 
above  granted  as  long  as  he  bear  one-lialf  of 
the  expense  of  cleaning  and  repairing  said 
well."  The  defendants  took  Immediate  pos- 
session of  the  premises  Included  In  the  in- 
closure  referred  to,  and  were  in  the  undis- 
turbed open  possession  thereof  when  this  ac- 
tion was  commenced.  On  September  10, 1903, 
W.  Calvet  and  wife  made  a  conveyance  to 
Emma  A.  Parks  of  premises,  thus  described: 
"All  the  followlng-deacribed  real  estate  situ- 
ated In  the  county  of  Washlngrton  and  state 
of  Kansas,  to  wit:  Lot  No.  eleven  (11)  In 
block  No.  four  (4),  in  the  city  of  Washington, 
county  and  state  aforesaid;  and  all  that 
part  of  lot  No.  twelve  (12)  which  was  not 
deeded  to  Chariotte  Baker."  Mrs.  Parks  took 
Immediate  possession  under  this  deed  of  all 
the  premlaea  east  of  the  f«ice  forming  the 


west  boundary  of  the  Inclosare,  before  de- 
scribed, and  made  no  claim  to  any  of  thft 
premises  west  of  that  fence  so  occupied  by 
the  defendants  until  shortly  before  the  com- 
mencement of  this  action,  when  she  demand- 
ed a  strip  of  land  16%  feet  wide  from  the 
east  side  of  the  premises  occupied  and  claimed 
by  the  defendants,  west  of  the  west  end  of 
tbe  house,  and  the  connecting  fence  above  re- 
ferred to.  This  action  was  commenced  by 
Mrs.  Parks  to  recover  this  west  16%  feet  of 
lot  11.  On  the  trial,  evidence  was  offered 
tending  to  show  that  considerable  ancertain- 
ty  existed  as  to  the  true  location  of  tbe  lot 
lines  In  that  block  and  other  parts  of  the 
city;  that  the  Calvets,  owning  only  lot  11 
at  the  time  th^  built  their  dwelling  house 
upon  It,  were  afterwards  Informed  that  this 
house  extended  a  foot  upon  lot  12 ;  and  that 
they  afterward  purchased  lots  12  and  13,  and 
then  erected  the  fence  connecting  with  the 
west  end  of  their  dwelling  house,  before  re- 
ferred to.  The  evidence  tended  to  prove  tltat 
the  west  line  of  lot  11,  designated  upon  the 
recorded  plat  of  the  town  site,  was  16% 
feet  west  of  this  north  and  south  fence  on  the 
east  side  of  the  premhses  occupied  by  tbe 
Bakers,  and  the  Judgment  was  for  the  idain- 
tlff  for  its  recovery. 

The  defendants  contend  that;  In  applying 
the  rule  that  fixed  visible  monuments  control  > 
courses  and  distances  in  the  description  of 
lands,  ail  the  land  west  of  the  west  end  of 
the  house  and  the  connecting  fence  was  con- 
veyed to  Mrs.  Baker;  the  house  being  the 
controlling  monument  But,  U  the  descrip- 
tion should  be  considered  ambiguous  or  of 
doubtful  meaning,  susceptible  of  different  in- 
terpretations, then  they  contend  that  parol 
evidence  offered  by  them  to  prove  that  this 
fence  was  the  boundary  actually  agreed  upon 
at  the  time  of  the  conveyance  was  erroneous- 
ly rejected.  They  Insist,  also,  that  evidence 
offered  to  prove  that  a  parol  agreement  was 
afterward  made  between  the  parties  estab- 
lishing the  boundary  line  in  question,  and 
which  evidence  was  also  rejected,  should  have 
been  admitted.  With  respect  to  the  first  of 
these  claims,  the  plaintiff  contends  that,  ap- 
plying the  same  rule  that  fixed  monuments 
govern,  no  part  of  lot  11  was  conveyed  by 
tbe  first  deed.  She  insists  that  the  control- 
Ing  monument  is,  not  the  bouse,  but  the 
initial  point  in  the  "north  line  of  lot  12"  re- 
ferred to  in  the  deed,  and  that  in  starting 
there  an  Intention  was  shown  to  reserve  all 
of  lot  11.  On  the  other  band,  the  defendants 
Insist  that  this  reference  to  the  north  line  of 
lot  12  only  indicates  a  mistake,  growing  out 
of  the  prevailing  uncertainty  as  to  lot  lines. 
The  description  of  the  east  boundary  tn  the 
deed  to  Mrs.  Baker  is  ambiguous.  The  evi- 
dence shows  that  a  point  directly  north  of 
the  west  end  of  the  bouse  would  not  be  In 
the  north  line  of  lot  12,  but  would  be  In  the 
north  line  of  lot  11.  It  is  clear  that  thure  le 
a  mistake  in  one  of  these  particulars.  It  was 
held  In  Mayberry  r.  Beck,  71  Kan.  008,  SI 
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Pac.  191  (Syl.,  point  8)  that:  "Where  there  te 
a  latent  ambiguity  In  the  description  of  the 
land  conveyed  by  deed,  parol  evidence  may 
be  received,  not  to  contradict  the  Inatniment, 
but  to  explain  the  ambiguity,  and  to  that  end 
testimony  as  to  the  situation  and  condition 
of  the  land  conveyed,  the  circumstances  un- 
der which  the  conveyance  was  made,  and  the 
practical  constructlou  put  npon  the  convey- 
ance by  the  parties  may  be  admitted."  The 
description  In  the  deed  under  consideration 
presents  a  proper  case  for  the  application  of 
this  rule,  which  Is  supported  by  numerous 
decisions  In  other  states  and  by  text-writers. 
Parklss  v.  Benson,  28  Mich.  S3S;  Dodd  t. 
Witt,  130  Blass.  66,  29  N.  B.  475,  52  Am.  Rep. 
700 ;  Jackson  v.  Britton,  4  Wend.  (N.  Y.)  507 ; 
1  Greenleaf  on  Et.  (leth  Ed.)  p.  431;  Wig- 
more  on  Ev.  {{  2470-2474  ;  20  Cent  Dig.  Ut 
Br.  {  2131.  The  statements  of  the  grantors 
made  while  negotiating  the  sale  respecting 
the  location  of  the  boundaries  and  corners 
were  competent  as  tending  to  Identify  the 
property  they  Intended  to  convey,  and  to  aid 
In  the  Interpretation  of  the  uncertain  descrlp- 
tioa  in  the  deed.  Evidence  of  this  character 
was  offered  and  excluded,  ^nils  rallng  wu 
erroneous. 

The  defendants  also  offered  testimony  to 
prove  that  after  the  deed  to  the  plaintiff 
had  been  executed,  and  while  both  parties 
were  In  possession  and  claiming  under  their 
respective  deeds,  they  agreed  by  parol  that 
the  boundary  line  between  th^  respective 
properties  should  be  the  fence  so  extending 
north  and  south  from  the  west  end  of  the 
house  before  referred  to.  This  testimony  was 
also  excluded.  In  Stelnhllber  v.  Holmes,  68 
Kan.  007,  75  Pac.  1010,  It  was  held  that: 
(Syl.,  point  2) :  "The  owners  of  adjoining  tracts 
of  land  may,  by  parol  agreement,  settle  and 
permanently  establish  a  boundary  line  be- 
tween tbeir  lands,  which,  when  followed  by 
possession  according  to  the  line  so  agreed  up- 
on, will  be  binding  upon  the  parties  and  their 
grantees.  Such  an  agreement,  followed  by 
possession.  Is  not  obnoxious  to  the  statute  of 
frauds."  The  evidence  shows  that  at  the 
time  referred  to  In  this  offer  the  lot  lines  in 
block  4  and  other  blocks  were  still  uncertain. 
To  use  the  language  of  a  witness  for  the 
plaintiff.  It  "had  always  been  a  wide-open 
question  In  that  town."  The  location  of  this 
particular  boundary  according  to  the  plat  of 
the  town  site  was  unknown  to  both  of  them. 
Their  grantor  had  been  In  doubt  over  the 
matter,  and  the  deed  made  by  him  to  Mrs. 
Baker  was  susceptible  of  two  interpretations. 
If  Id  such  a  EltuatloD  these  parties  mutually 
agreed  upon  the  line,  their  action  was  com- 
mendable, and  proof  of  such  an  agreement 
was  erroneously  excluded. 

For  the  errors  referred  to  which  appear 
to  have  been  material,  the  judgment  Is  re- 
versed, and  the  cause  Is  remanded  for  fur- 
ther p-wieedlngs.  All  the  Justices  concurring. 


(St  Kan.  ISE) 
GIBSON  V.  RETKOLCS. 
(Supreme  Court  of  Kansas.   Dee.  11,  1909.) 

Taxation  (8  788")— Tax  Dbbo— Consioeba- 

■now. 

Where  a  compromise  tax  deed  has  bees  <^ 
record  more  than  five  years,  and  It  araears 
upon  the  face  of  the  deed  that  the  certificate 
vaa  assigned  by  order  of  the  connty  commis- 
sioners July  5,  1807,  for  the  sum  of  $35.75,  and 
that  the  deed  was  execnted  on  the  10th  of  the 
following  January,  and  the  consideration  stated 
in  the  deed  was  $45.60,  it  will  be  assumed  that 
the  excess  of  consideration  above  the  amount 
of  the  ass^ment  of  the  certificate  was  oc- 
casioned by  the  payment  of  the  tax  ol  1807. 
which  became  due  and  payable  after  the  assign- 
ment of  the  certificate,  and  beCois  the  execn- 
tion  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  %%  1555,  1557.  1569-1500;  Dec. 
Dig.  I  788.*] 

(Syllabna  by  the  Orart) 

Appeal  from  District  Conr^  KlQwa  Gountr; 
Gordon  L.  Finl^,  Judge. 

Action  by  CSiarlea  B.  Gibson  against  James 
M.  R^nolds.  Judgment  for  plalntUi;  and  da- 
f  endant  appeals.  Berersed. 

John  W.  Davis,  tor  an>eUant  U  IL  Day, 

for  appellee. 

GRAVES.  J.  This  Is  an  action  of  eject- 
ment commenced  In  the  district  court  of 
Kiowa  county  to  recover  the  possesion  of 
the  land  In  controversy.  The  plaintiff,  Gib- 
son, was  the  owner  of  the  patent  tltl&  The 
d^endant  was  in  possession  of  the  land, 
claiming  under  a  tax  deed  only.  The  sole 
question  presented  Is  whether  that  tax  deed 
Is  valid  or  not  The  trial  court  held  that  It 
was  void  npon  Its  face  and  awarded  the  land 
to  the  plainttft  The  defendant  appeals  to 
this  court  The  tax,  deed  reads:  "Know  all 
men  by  these  presents:  That  whereas,  the 
following  described  real  property,  viz.:  The 
northeast  quarter  (14)  of  section  thirty-four 
(34),  township  thirty  (30)  south,  range  six- 
teen (16)  west  of  the  sixth  principal  merid- 
ian, situated  In  the  county  of  Kiowa,  state 
of  Kansas,  was  subject  to  taxation  for  the 
year  A.  D.  1802;  and  whereas,  the  taxes  as- 
sessed upon  said  real  property  for  the  year 
A.  D.  1802  aforesaid  remained  due  and  un- 
paid at  the  date  of  sale  hereinafter  nam- 
ed. And  whereas,  the  treasurer  of  the  coun- 
ty did,  on  the  6th  day  of  September,  A.  D. 
1893,  by  virtue  of  the  authority  in  him  vest- 
ed by  law,  at  an  adjourned  sale  of  the  sale 
begun  and  publicly  held  on  the  first  Tuesday 
of  September,  A.  D.  1893  expose  at  public 
sale,  at  the  county  seat  of  said  county  In 
substantial  conformity  with  all  the  requisi- 
tions of  the  statute  In  such  case  made  and 
provided,  the  real  property  above  dbscrlbed, 
for  the  payment  of  the  taxes.  Interest  and 
costs  then  due  and  remaining  unpaid  on  said 
property.  And  whereas,  at  the  time  and 
place  aforesaid,  no  person  bid  amount  of 
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tax,  penalties  and  charges  on  said  land,  the 
said  land  was  <tf  by  the  county  treaanr- 
er  tor  the  anmty  of  Kiowa  tor  the  said 
amount,  to  wit,  the  sum  of  fifteen  dollars 
and  71  oeatB,  being  tbe  whole  amonnt  ct 
taxes,  invest  and  costs  then  due  and  re> 
malnlng  unpaid  on  said  property,  for  the 
whole  of  tiie  above  described  property,  which 
was  the  least  quantl^  bid  for.  And  where- 
as, laid  a  bore  described  real  estate  has  re- 
mained unredeemed  from  said  sale  for  the 
period  of  three  years  from  the  date  thereof, 
and  no  pasona  hare  offered  to  pordiase  the 
same  for  the  taxes,  penaltlea,  hitereet  and 
costs  dve  thereon.  And  whereas,  the  board 
of  cormty  commlsstoners  of  said  eounl^  of 
Elowa  ^Ud.  on  the  6th  day  of  July,  A.  D. 
1897,  by  reeoIaUon  of  that  date  appearing 
of  record  at  page  of  the  record  of  aald 
board,  permit  and  aothorlEe  the  coun^ 
treasurer  of  said  county  to  execute,  and  the 
coimty  cl«k  of  said  county  to  aaelgn,  a  tax 
sale  certificate  of  and  for  said  descrtbed  real 
estate  to  Frank  AbeU  at  and  for  the  sam 
of  thIrty4Te  and  ^^/loo  dollars,  which  said 
sun  was  then  and  there,  im  the  6th  day  of 
July,  A.  D.  1887,  paid  to  said-  treasurer  by 
aald  Frank  Abell;  and  whereas,  eald  treas- 
urer did,  on  the  6th  day  of  July,  A.  D.  1897, 
execute  a  tax  sale  certlficiite  ct  and  for  said 
described  real  estate,  and  aald  county  dwk 
did,  on  the  6th  day  of  July,  A.  D.  1897.  duly 
assign  the  aame  and*aU  the  right,  title  and 
Interest  at  the  said  county  In  and  to  said 
prpp^ty  to  said  Frank  Ab^;  and  whereas, 
the  period  of  sir  months  has  elapsed  since 
such  assignment  was  made  and  nether  the 
owner  of  said  property,  his  agoit  or  attor- 
ns, hM  offered  to  redeon  tiie  same.  Now, 
theretore,  I,  S.  A.  Nortbup,  county  derk  of 
the  county  aforesaid,  for  and  In  considera- 
tion <tf  the  sum  ot  ftv^-fiTe  dollars  and  89 
cents,  so  paid  to  the  treasurer  of  said  coun- 
ty as  afwesald,  and  In  pursuance  of  the  said 
resolution  of  said  board,  and  by  virtue  ct  tiie 
statute  in  such  case  made  and  provided,  have 
granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain  and  sell  unto  the 
said  Frank  AbeU,  his  heirs  and  asslgna  the 
reel  property  last  hereinbefore  described;  to 
have  and  to  hold  onto  him,  the  said  Frank 
AbeD,  his  hdrs  and  assigns,  for  ever:  sub- 
ject; however,  to  all  rights  of  redemption 
provided  by  law.  In.  witness  whereof,  I,  B. 
A.  Northnp,  county  <derk  as  aforesaid,  by 
virtue  of  the  authority  aforesaid,  have  her»- 
unto  subscribed  my  name  and  affixed  the  of- 
ficial seal  of  said  county  <»i  this  10th  day  of 
January,  A.  D.  1898."  mte  deed  was  ac- 
kiwwledged  January  11,  1896,  and  filed  tot 
record  January  24, 1898.  It  had  been  of  reo- 
ord  more  than  five  years  when  thla  action 
was  offlunenced.  The  objection  made  to  the 
deed  is  that  the  consideration  stated  therein 
exceeds  by  several  dollars  the  amount  for 
which  the  certificate  iras  assigned  with  all 


postible  costs  added  thereto.  It  wlU  be  ob- 
served that  the  deed  Is  what  is  known  as  a 
"compromise  deed"  Issued  under  the  provi- 
tions  of  section  7672,  Gen.  St  1901. 

The  county  commissiimers  authorized  the 
certificate  to  be  assigned  for  $36.75.  The  as- 
signment was  made  July  5,  1897,  for  that 
amonnt  The  consideration  for  the  deed 
which  was  executed  on  the  10th  day  of  Jan- 
uary, 1888,  as  recited  In  the  deed.  Is  $45.69. 
How  can  this  excess  of  $9.94  be  accounted 
for  so  as  to  uphold  the  deed?  The  county 
parted  with  the  land  before  the  tax  for  that 
year,  1897,  became  due  and  payabla  It  sub- 
sequently became  due  and  payable  whUe  the 
assignee  was-the  holder  of  tlie  certificate  and 
before  the  deed  was  excuted. 

It  has  been  suggested  tliat  the  wxn 
shown  in  the  consideration  was  due  to  the 
fact  that  the  assignee  paid  the  tax  for  that 
year,  and  It  was  Included  In  the  deed  by 
the  county  clerk.  Indeed,  this  appears  to 
be  a  very  natural  and  reasonable  Inference 
to  draw  from  the  situation.  It  was  a  fixed 
charge  against  the  land  when  the  county  as- 
signed the  certificate,  although  not  then  dne 
and  payable.  The  objections  urged  to  this, 
conclusion  are  that.  If  the  excess  was  made 
by  the  payment  of  subsequent  taxes,  the 
deed  onght  to  have  so  stated,  or,  at  least 
should  contain  some  Intimation  to  Indicate 
euch  a  payment  The  recital  In  the  deed 
shows  that  this  excess  was  a  part  of  the  con- 
sideration received,  and  we  must  assume 
that  It  was  paid  In  satisfaction  of  some  valid 
charge  against  the  land.  If  a  valid  charge 
can  be  found  by  reasonable  inference.  It  may 
be  assumed  that  the  excess  was  applied  in 
satisfaction  thereof.  It  seems  clear  from  the 
deed  that  the  tax  of  1807  was  then  due  and 
payable,  and  it  seems  natural  and  reasonable 
that  the  grantee  in  the  deed  would  want  to 
pay  such  tax  and  the  county  officers  would 
desire  to  collect  it  Indeed,  it  la  the  only 
reasonable  conclusion  to  be  drawn  from  the 
deed.  It  has  been  a  rule  of  this  court,  sanc- 
tioned by  many  decisions,  to.  uphold  tax 
deeds  where  they  have  been  of  record  and 
unquestioned  for  more  than  five  years  if 
by  any  reasonable  construction  of  the  deed 
or  by  inferences  drawn  thereCrom  it  can  be 
done.  Neenan  v.  White,  60  Kan.  639,  82 
Pac.  S81;  Penrose  v.  Cooper,  71  Kan.  720. 
81  Pac  489^  84  Fa&  116;  Havel  t.  Abstract 
Co.,  76  Kan.  836, 91  Pac.  790;  Flke  v.  Nagle, 
74  Kan.  838,  86  Pac.  948,  88  Pac  876;  Bob- 
hlw  T.  Brewer,  74  Kan.  118,  86  Pac  816; 
Bynearstm  v.  Oonn,  77  Kan.  160,  94  Pac 
206.  We  think  this  case  comes  within  that 
mle,  and  we  think  the  deed  In  question 
valid. 

The  judgment  of  the  district  court  la  there* 
fore  reversed,  with  direction  to  enter  judg- 
ment for  the  defendant  All  the  Justices- 
concurring. 
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COCESKELiL  v.  HBNDEB80N  et  aLf 

<SupTeiiie  Court  of  Eansaa.   Dea  11.  1909.) 

AOIZOK  (I  27*)— PUUDINQ  (I  49*)— FOBHB  Off 

Action— Contract  or  Tort. 

Under  our  Code  (Code  Civ.  Proc.  t  10 
■  [Geo.  St.  1901,  {  4438])  all  distinctive  fonsB 
of  dvil  actions  are  abolished,  and,  in  a  civil 
action  vhich  may  be  founded  upon  eitber  con- 
tract or  tort,  the  plaintifE  is  not  rec^uired  to 
state  upon  whicb  be  relies  aa  the  basis  of  tbe 
-action,  and  generally,  if  be  sboald  make  sacb 
a  statement  and  be  mistaken,  the  statement 
would  be  immaterial.  All  that  a  plaintiff  is 
now  required  to  do  is  to  State  the  facts  con- 
stituting his  cause  of  action,  in  ordinary  and 
concise  langaage,  and  witboat  repetition.  Akin 
T.  Davis.  11  Kan.  580;  Code,  f  92  (Qen.  Bt 
1901,  S  4526}. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec 
Dig.  i  27:*  Pleading,  Cent  Dig.  SS  107-111; 
r>^  Dig.  i  49.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Ooar^  8e<towl& 
-Countr;  Tbomas  O.  Wilson,  Jadge. 

Action  by  H.  E.  Gockerell  against  T.  6. 
HenderBon  and  others.  Judgment  for  defend- 
ant, and  plaintiff  ivpeala  Berersed  and  re* 
manded. 

John  W.  Adams  and  Geot^  W.  Adams,  for 
appeUant  Holmes  ft  Tankey  and  H.  a  SInas, 
for  ai^lleee. 

SMITH,  J.  Appellant;  as  plaintiff,  brought 
this  action  In  the  district  court  of  Sedgwick 
county  against  the  appellees,  and  In  his  peti- 
tion set  forth  Ave  causes  of  action.  The  sev- 
eral causes  of  action  arose  out  of  the  sale  of 
the  capital  stock  of  the  Barnett  Oil  &  Oas 
Company  to  tbe  plaintiff  and  four  others. 
One  cause  of  action  Is  based  upon  the  alleg- 
ed sale  of  such  stock  to  the  plaintiff,  and  the 
other  fonr  causes  of  action  are  based  ^n  as- 
signment^ Tespectively,  of  fonr  other  pnrcbas- 
em  of  the  same  capital  stock.  The  allegations 
as  to  each  cause  of  action  are  substantially 
the  same,  and  are,  In  substance:  That  the 
stodc  had  no  value  whatever  at  the  time  of 
the  Issuing  of  the  same  to  the  plaintiff  and 
hlB  asslgnoTS;  that  he  and  said  assignors 
severally  were  induced  to  purchase  the  same 
by  the  false  and  fraudulent  r^resentatlons 
•of  the  defendants;  that  the  aggregate 
amount  of  such  capital  stock  sold  to  the 
i>laintUC  and  his  assignors  was  $5,000,  which 
amount  the  plaintiff  asks  to  recover  with  In- 
terest Plaintiff  also  alleges  that  the  defrad- 
ants  appropriated  to  tb^  own  use  and  bene- 
fit tbe  several  sums  paid  as  a  purchase  i»1ce 
for  said  stock.  To  the  very  lengthy  petition 
of  the  plaintiff,  the  defendants  filed  a  gen- 
eral demurrer,  which  was  by  the  court  over- 
ruled. Thereaftn  the  defendants  answered, 
flmt,  by  a  general  dmlal,  and,  second,  that  the 
plaintiff  was  not  the  real  party  In  Interest 
and  owner  of  tbe  causes  sued  on  which  pur- 
ported to  be  assigned  to  him.  Tbe  second 
ground  of  defense  was  stricken  out  on  motion 
of  the  plaintiff.    A  Jury  was  Impaneled  to 


try  the  case,  and  the  plaintiff  Introduced  his 
evidence,  and  at  the  close  of  his  evidence  the 
defendants  demurred  thereto  on  the  ground 
that  it  was  not  sufficient  to  sustain  any  judg- 
ment in  favor  of  the  plaintiff.  The  demurrer 
was  sustained,  and  to  reverse  this  ruling  the 
plaintiff  appeals  here. 

No  appeal  or  cross-petition  !n  error  is  pre- 
sented here  on  the  part  of  the  d^endants  to 
the  overruling  of  the  demurrer  to  the  peti- 
tion, and  hence  the  principal  question  pre- 
sented is  whether  there  wab  evidence  suffi- 
cient on  the  part  of  the  plaintiff  to  Justify 
tbe  submission  of  the  case  to  tbe  determina- 
tion of  the  Jury.  Much  space  Is  occupied  In 
the  briefs  in  the  discussion  of  tbe  question 
whether  the  plalntlfPs  action  was  based  upon 
fraud  and  deceit  or  upon  contract  Some 
controversy  also  arose  between  the  trial 
court  and  the  plalntifTs  attorney  on  this  ques- 
tion, and  the  court  Indicated  that  the  plain- 
tiff should  elect  ui>on  which  theory  he  would 
try  the  case,  and  upon  tbe  refusal  of  the  at- 
torn^ verbally  to  elect,  and  upon  his  state- 
ment that  he  relied  only  upon  bis  petition, 
tbe  court  said  that  the  plaintiff's  attorney 
bad  almdy  indicated  that  he  rdled  upon 
contract.  This  discussion  and  controversy 
seem  quite  Irrelevant;  the  only  pro[>er  con- 
sideration being  whether  the  petition  states 
facts  constituting  a  cause  of  action,  and 
whether  the  evidence  was  sufficient  to  Justify 
the  submission  of  the  case  to  tbe  considera- 
tion of  the  Jury.  Where  false  representations 
of  facts  are  made  by  a  seller  regarding  the 
quality  of  material  s<dd,  or  materially  affect- 
ing the  value  of  tbe  thing  sold,  and  sncb  rep- 
resentations are  known  by  the  seller  to  be 
false,  or  are  positively  asserted  by  him  to  be 
true  without  any  knowledge  of  tbe  facta, 
and  tbe  purchaser  has  no  knowledge  of  the 
facts,  or  reasonable  means  of  obtaining 
knowledge,  and  the  deal  Is  consummated  by 
the  purchaser  relying  upon  sucb  represen- 
tations as  true,  the  false  representations 
amount  to  a  fraud  and  deceit.  They  may  at 
the  same  time  amount  to  warranties,  and  a 
warranty  is  contractual.  In  such  a  case  the 
purchaser  injured  thereby  in  bringing  an  ac> 
tlon  to  recoup  bis  damages  would  only  be  re- 
quired to  state  the  facts,  and  It  would  not 
be  necessary  for  him  to  label  his  action  as 
an  action  In  tort  or  npon  contract  Akin  v. 
Davis,  11  Kan.  B80;  Chase  t.  Railway  Co.,  70 
Kan.  646, 79  Poc.  163.  In  80  Am.  &  Eng.  Blicy. 
of  Idw,  186,  It  Is  said :  "No  particular  form 
or  language  Is  necessary  to  create  a  warran- 
ty. The  expression  *waminf  need  not  occur 
spedflcally,  ttiough  that  Is  tbe  term  most 
often  used.  It  is  the  subject-matter  of  the 
statement  or  representation,  and  tbe  drcnm- 
stances  under  which  ■  it  was  made,  ratbw 
than  its  (Orm,  which  are  to  be  considered. 
Any  distinct  assertion  or  afflnnatlon  as  to 
the  quality  or  character  of  tbe  tblng  to  be 
sold,  made  by  the  seller  during  tbe  n^tla- 
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tiona  for  the  Bale,  which  It  maj  reasonaUy 
iie  supposed  was  Intended  to  Induce  the  pur- 
chase and  was  relied  on  by  the  purchaser, 
will  be  regarded  as  a  warranty,  unless  accom- 
panied by  an  ej^iem  statement  that  It  is  not 
Intended  as  such.  If  the  ^armatlon  was 
made  In  good  faith.  It  Is  stlU  a  warranty ;  If 
made  with  a  knowledge  of  its  falsity,  it  Is 
none  the  less  a  warranty,  though  it  is  also 
a  fraud."  See,  also,  20  Cyc.  86^  87. 

The  QueBtlons  involved  in  such  a  case  are : 
(1)  Whether  the-alleged  representatltms  were 
ms^  (2)  Were  they  false?  0)  Were  tttey 
Intended  or  calculated  to  induce  the  transac* 
tlon?  (4)  Was  the  plalntUt,  without  negli- 
gence on  his  part  in  falling  to  inquire  or  ob- 
serve, misled  thereby  to  bis  prejudice?  (5) 
Did  he  rely  upon  the  false  represoitatlonB 
as  true,  and  was  he  induced  thereby  to  oiter 
Into  the  transaction?  It  these  questions  are 
answered  favorably  to  the  plaintiff — and  It 
18  the  province  of  the  jury  to  answer  then^ 
the  plaintiff  Is  entitled  to  recover,  on  the  the- 
ory rither  that  the  statements  were  warran- 
tlea,  or  that  th^  were  fraudulently  made. 
Of  course^  any  right  of  action  founded  uptm 
a  personal  tort  or  wrong  to  the  person  or 
reputation  of  the  injured  party  cannot  be  as- 
signed. A  cause  of  action,  however,  found- 
ed upon  warranty*  i>  contractual  and  assign- 
able. 

We  have  read  the  evidence  tu  this  case,  and 
And  that  there  is  sufficient  eTidence  to  re- 
quire a  sulmilssion  of  It  to  a  jury  to  answer 
the  essential  questions  above  ^pedfled.  For 
Instance,  there  Is  evidence  tending  to  show 
that  the  defendants,  as  sellOTs  of  the  capital 
stock  of  the  gas  company,  took  the  plaintiff 
and  one  or  more  of  his  assignors  to  the  land, 
which  th^  stated  was  covered  1^  a  lease,  ter 
which  lease  representation  was  made  that 
$19,000  had  been  paid,  and  showed  them  two 
wells  which  had  been  bored  and  cased,  and 
to  different  ones.  Including  the  plaintiff  and 
hte  assignors,  they  represented  that  the  wells 
were  good  wells,  that  they  bad  been  pumped 
and  tested,  and  that  they  had  prodoced  from 
10  to  25  barrels  each,  which  we  presume 
means  from  10  to  25  barrels  per  day  each. 
There  Is  other  evidence  that  a  well  could  not 
be  tested  unless  It  was  pumped  for  from  1  to 
30  days,  and  also  that  one  of  the  wells  In 
question  was  never  cleaned  out,  and  that  the 
other  one  was  cleaned  out  and  pumped  for  an 
hour  or  two  and  only  about  one-half  a  barrel 
of  oil  was  obtained.  It  Is  contended  on  the 
part  of  the  defendants  that  the  evidence 
tends  only  to  show,  at  most,  that  they  acted 
as  the  agents  of  the  corporation  In  selling  the 
stock,  and  If  all  of  the  claims  of  the  plaintiff 
were  true,  and  the  representations  alleged 
are  construed  as  warranties,  the  warranties 
would  be,  not  the  warranties  of  the  agent  or 
agents,  bat  of  the  principal,  and  that  the 
agents  would  be  responsible  only  for  the  tort. 
There  Is  evidence,  however,  tending  to  show 


that  the  defaidants  were  thematives  the  bei^ 
efldarles  of  the  money  paid  for  the  stoA 
the  plaintiff  and  hla  assignors,  at  least  suffi- 
cient to  justify  the  submission  of  this  ques- 
tion to  the  consideration  of  the  jury.  There 
is  also  evidence  that  |19,000  liad  not  bem 
paid  for  the  lease  at  the  time  the  representa- 
tion was  made.  There  Is  alao  evidence  ttiat 
all  of  the  defendants  were  acting  togetbn; 
not  always  at  the  same  time,  but  to  a  com- 
mon purjrase,  and  some  of  the  r^rercntatlona 
alleged  to  be  false  were  made  by  some  ot  the 
defen&nls  in  fbe  presence  of  all  the  others. 
There  is  also  evidence  that  the  plaintiff  and. 
his  assignors  relied  opon  these  r^resenta^ 
tions  as  true;  that  they  had  no  meane  of 
Investigating  the  truth  thereof,  but  xelied  up- 
on the  statements  of  the  defendants  and  part- 
ed with  their  money  relying  thoreon.  In 
short,  we  think  there  is  abundant  evidence  to 
require  that  the  case  be  submitted  to  the  con- 
sideration of  a  jury. 

The  ruling  of  the  court  sustaining  the  de* 
murrer  to  the  evidence  is  reversed,  and  the 
case  Is  remanded,  with  instructions  to  pro- 
ceed In  accordance  with  the  views  herein. 
All  the  Justices  concur. 


(81  Kan.  SOB) 
HANSON  et  al.  v.  HANSON  et  aL 
(Supreme  Court  of  Kansas.  Dee.  11,  1009^ 

1,  Wills  (|  11*)— Riohtb  op  Mabbied  Man^ 
Consent  op  Wipe. 

A  married  man  may  with  the  consent  of 
his  wife  aiven  In  the  manner  prescribed  by  law 
dispose  of  his  property  by  will  as  if  anmarried. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Di^.  H  26-81 ;  Dec  Dig.  f  IL*] 

2.  Wnxs  ({  778*)— Euccnorr  bt  Widow— J^- 

CESBITT. 

Where  a  wife  has  so  given  her  consent  t« 
the  wul  of  her  busbaDd,  it  u  not  uecewaiy  that 
she  should  be  called  upon  after  his  death  to 
make  an  election  under  aection  7970  of  the 
General  Statutes  of  1001,  althouKh  she  Is  not 
named  as  a  beneficiary  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee, 
Dig.  8  778.«] 

(Syllabus  by  tlie  Court.) 

Appeal  from  District  Court,  Brown  Couniyj 
Wmiahi  I.  Stuart.  Judge; 

Action  by  Elmer  A.  Hanson  and  others 
against  Oscar  A.  Hanson  and  others.  Judg- 
ment for  defmdants,  and  plaintiffs  appeal. 
Affirmed. 

Noah  Hanson  died  in  tiie  year  1899,  leav- 
ing a  will  by  which  he  devised  his  real  estate 
to  his  son,  Oscar,  and  begneathed  money  to 
hlB  other  children,  but  gave  nothing  to  his 
wife,  who,  however,  consented  to  the  will 
In  writing,  executed  in  the  presence  of  two 
witnesses.  The  will  was  admitted  to  pro- 
bate, but  the  widow  was  not  required  to,  and 
did  not,  elect  whether  to  take  under  the 
law  or  under  the  wllL  She  died  Intestate  in 
the  year  1907.  The  parties  to  this  action  are 
all  children  or  grandchildren  of  the  testator 
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and  hiB  wife,  and  are  tbeir  BoIe  heirs  at  law. 
The  plafDtUts  claim  that  the  consent  of  the 
wife  did  not  bar  ber  from  her  Interest  as 
widow  In  her  deceased  husband's  property 
Quder  the  statute  of  descents,  that  the  par- 
ties to  this  action  inherited  such  Interest 
from  her,  upon  ber  decease,  and  are  tenants 
in  common  thereof;  and  the  plaintiffs  sue 
for  partition  accordingly.  The  defendants 
stand  upon  the  will,  and  the  consent  of  the 
wife  thereto,  and  deny  that  the  plaintiffs 
hare  any  Interest  in  the  property.  The  ques- 
tion to  be  decided  Is  whether  a  wife's  consent 
to  her  husband's  will  bars  her  from  any  In- 
terest In  his  property  after  his  decease  with- 
out any  election  being  made  by  her  after  his 
death.  The  district  court  held  that  the  wid- 
ow was  so  barred,  that  her  heirs  had  no  in- 
terest in  the  property,  and  gave  Judgment 
for  the  defendants  for  costs.  The  plaintiffs 
aps>ealed. 

X  T.  AUenswortli,  for  appellants.  Samide 
F.  Newland  and  F.  H.  Pearl,  for  appellees. 

BENSON.  J.  (after  stating  the  facts  as 
above).  The  plaintifCs  contend  (1)  that  the 
husband  could  not,  even  with  the  wife's  con- 
sent, devise  or  bequeath  away  from  her  more 
than  one-half  of  his  property;  (2)  that,  in 
the  absence  of  a  citation  and  election  to  take 
under  the  will,  she  took  one-half  under  the 
law;  (3)  that  the  consent  was  void  because 
it  did  not  appear  that  she  had  any  knowl- 
edge of  the  kind  or  value  of  her  husband's 
property;  and  (4)  that  the  probate  court  was 
without  jurisdiction  to  admit  the  will  to  pro- 
bate In  the  absence  of  notice  to  the  heirs 
and  others  interested.  The  statute  provides 
that  any  person  of  full  age  and  sound  mind' 
and  memory  may  give  and  devise  his  prop- 
erty to  any  person  "subject  to  the  rights  of 
creditors  and  the  provisions  of  this  act" 
Gen.  St  1901,  9  7937.  This  general  authority  Is 
limited  by  section  7972  of  the  same  chapter, 
vhltb  declares :  "No  man  while  married  shall 
bequeath  away  from  his  wife  more  than 
one-half  of  his  property,  nor  shall  any  wo- 
man while  married  bequeath  away  from  her 
husband  more  than  one-half  of  her  property. 
But  either  may  consent  In  writing,  executed 
in  the  presence  of  two  witnesses,  that  the 
other  may  bequeath  more  than  one-half  of 
his  or  her  property  from  the  one  so  consent- 
ing." It  was  held  In  Barry  v.  Barry.  15 
Kan.  587,  690,  that  the  first  section  above 
cited  "can  operate  to  Its  full  extent  where 
a  man  has  no  wife,  or  where  he  gets  her 
written  consent"  Without  quoting  further, 
it  Is  sofflclent  to  say  that  the  statutes  and 
this  decision  dispose  of  the  plaintiffs'  first 
contention. 

The  next  dalm  Is  based  upon  the  language 
of  section  7979  of  the  General  Statutes  of 
1001,  namely :  "If  any  provision  be  made  for 
a  widow  In  the  will  of  her  husband,  and  she 
ihalt  not  have  consented  thereto  in  writing. 


it  shall  be  the  doty  of  the  probate  court, 
forthwith  after  the  probate  of  such  will,  to 
Issue  a  citation  to  said  widow  to  appear  and 
make  her  election.  •  ♦  • "  The  argument 
is  that  there  was  no  "provision"  in  the  will 
for  the  wife,  ahd  therefore  she  ought  to  have 
been  called  upon  to  make  her  election.  With- 
out refining  opon  the  meaning  of  the  word 
"provision"  as  here  used,  it  is  sufiiclent  to 
say  that  effect  must  be  given  to  all  these 
statutes  according  to  the  plain  legislative  In- 
tent Noecker  v.  Noecker.  66  Ean.  347,  71 
Pac.  816.  The  right  of  a  husband  to  dis- 
pose of  all  his  property  where  the  wife  has 
consented  In  the  manner  provided  by  the 
statute  is  plainly  declared  by  sections  7937 
and  7972  of  the  General  Statutes  of  1901. 
Barry  v.  Barry,  supra.  This  consent  is  not 
made  to  depend  on  the  condition  that  some- 
thing shall  be  given  to  her  by  the  will.  Sec- 
tion 7979  relates  to  the  procedure  where 
such  consent  has  not  been  given.  The  use 
of  the  word  "provision"  In  that  section  can- 
not be  held  to  limit  or  impair  the  right  de- 
clared In  the  preceding  sections.  The  right 
having  been  given  in  plain  language,  we  can- 
not, by  a  narrow  definition,  hold  that  It  was 
taken  away  or  impaired  by  the  rules  of  prac- 
tice provided  In  the  same  act  unless  the  lan- 
guage compos  it  We  ought  rather  to  con- 
strue this  term  as  relating  to  the  whole  dis- 
position of  the  proper^  by  the  will — a  dis- 
position in  which  the  wife  may  be  as  vitally 
interested  as  though  she  wiere  named  as  a 
direct  beneficiary. 

We  conclude  that  an  election  by  the  wife 
after  the  husband's  death  is  not  necessary 
where  she  has  previously  given  her  consent 
to  his  will  In  the  manner  prescribed  by  the 
statute,  although  she  was  not  named  as  a 
beneficiary  in  the  will.  It  is  not  necessary 
to  comment  on  the  other  claims  of  the  plain- 
tiff. There  was  no  evidence  or  claim  that 
any  frand  was  practiced  In  procuring  the 
consent,  and  the  Jarisdictlon  of  the  court  to 
admit  the  will  to  probate  did  not  depend  on 
notice  to  the  heirs  or  others.  Hospital  Co. 
V.  Hale,  69  Kan.  616,  77  Pac.  637;  Wright  T. 
Tonng,  75  Kan.  287,  S9  Pac  694. 

The  Judgment  is  afllrmed.  All  the  3m- 
tkXB  concnrrlDg. 

(SI  Kan.  200) 

DEVER  V.  PLATT. 

(Supreme  Oourt  of  Kansas.   Nor.  6,  1909.  Re- 
hearing Denied  Dec.  17,  1909.) 

L  MUKICIFAL  GOBPOBATIOnS  (|  182*)— OfH- 
OBBB  — APPOXHTMBHT  — YKKRail'S  PUriER- 

ENCE  Law. 

Under  Laws  1907,  p.  541,  c.  374,  1  1,  pro- 
viding that  persons  who  nave  served  In  the  army 
and  navy  of  the  United  States  in  the  Civil  War, 
and  have  been  honorably  dischaned,  shall  be 
preferred  for  appointment  to  positions  In  erezr 
public  department  If  competent,  if  a  veteran 
applying  for  the  office  of  city  attorney  was 
competent  within  the  statute  to  discharge  the 
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dtitiM  of  tbe  office  in  the  Jndffment  of  the 
mayor  appdnUng  snch  officer,  after  he  had  faip 
Ij  coDflidered  the  matter,  the  veteran  would  be 
estitled  to  the  appointment,  and  the  appoint- 
ment ot  another  not  a  veteran  would  be  unlaw- 

[Ed.  Note.— For  other  caseai  see  Municipal 
Corporations,  Dec  Dig.  I  182.*] 

2.  Municipal  doBPOBATioNS  <S  132*>-- Om- 

CEB8 — QaAI.IfI0ATI0N&— VBXBEAN'a  PBSnB- 

iNCK  Law— "Competent." 

Vor  an  applicaBt  to  office  under  tbe  veter- 
an's preference  law  (Laws  1907,  p.  541,  c,  374,  S 
1)  providing  that  veterans  In  tbe  United  States 
aervice  in  the  Civil  War  shall  have  a  prefer- 
ence for  appointment  to  public  offices  in  cities 
and  towns  if  competent  to  perform  such  serv- 
ices, to  be  "competent,"  he  must  possess  every 
qnalificadon  essential  to  the  prompt,  efficient, 
and  hooeat  performance  ot  the  duties  pertaining 
to  the  office  to  be  filled. 

[Ed.  Note— For  other  cafies,  see  Municipal 
Corporations,  Dec.  Dig.  8  132.* 

For  other  deflnitioriH.  see  Words  and  Phrases, 
vol.  2,  pp.  135S,  13S9.] 

8.  <>mCBHS  (J  10*)  —  Appointmewt  — Veteb- 
an's  Prepebencc  Law— Good  Faith  or 

APPOlnTANT. 

Under  the  presamption  that  public  officers 
do  their  duty,  bad  faith  of  an  appointing  of- 
ficer in  failing  to  reappoint  a  veteran  to  an 
office  in  preference  to  othem,  under  the  veteran's 
preference  law  (Laws  1907,  p.  54],  c.  374,  S  1). 
and  the  failure  to  fairly  consider  a  veterans 
analiflcatlons,  must  be  proved  by  evldmce  of 
facts  Inconsistent  with  official  probity. 

[Ed.  Not&— For  other  cases,  see  Officers,  Dee. 
Dfg.  I  la*] 

Qno  warranto  by  Thomas  Dever  against 
I.  M.  Piatt.  Judgment  for  defendant 

Thomas  Dever,  pro  se.  Robert  Stone  and 
I.  M.  Piatt,  for  defendant 

PBB  CURIAM.  The  1^1  queattona  upon 
which  this  case  most  be  determined  are  set- 
tled In  State  t.  Addison,  76  Kan.  689,  92  Pac 
6S1,  and  Ray  t.  Miller,  78  Kan.  843,  OS  Paa 
289.  To  oititle  the  plaintiff  to  recover  U  was 
necessary  tor  him  to  afaow  nnder  chapter  874 
p.  541,  lAwa  1907,  that  the  appointment  (tf 
Piatt  as  attwney  was  In  Tlolatlon  of  lav 
and  Told.  The  mayor  who  made  the  appolnt- 
mmt  waa  called  aa  a  wltneas,  and  It  appears 
from  all  the  teatlmony  that  he  had  no  occa- 
alcm  to  make  any  Investi^tlon  aa  to  the 
qnallfleationa  of  tbe  plalnttfT  for  the  position, 
aa  the  plaintiff  bad  acted  aa  city  attorney  nn- 
der the  same  mayor  for  more  than  two  yeara. 
The  mayor,  without  any  reflection  upon  the 
honesty,  good  repntatlim,  or  legal  attalnmenta 
at  the  plaintiff,  assigned  anbatantlaily  two 
reaJKmB  for  refnaing  to  reappoint  blm  to  tiie 
office:  First,  that  owing  to  temperamwtal 
pecultaritles  or  Inflnnltles,  he  waa  nnable  to 
co-operate  with  other  offlcers  of  the  city  In 
the  efficient  administration  of  the  affairs  of 
the  dty :  second,  that  a  physical  defect  ren- 
dered him  incompetent  to  dlscbai^  tbe  duties 


of  the  office.  He  cited  numerous  instances 
and  Illustrations  to  Justly  both  of  these  con- 
clusions. He  also  testified  that  there  was 
no  personal  feeling  or  enmity  on  his  part 
against  the  plaintiff,  but  that  in  appointing 
the  defendant  he  acted  solely  In  tbe  Interest 
of  good  service  In  the  dty  administration. 

If  the  plaintiff  was  competent,  within  the 
meaning  of  the  law,  to  efficiently  discbarge 
the  duties  of  the  office  In  the  Judgment  of  tbe 
mayor  after  be  had  fairly  considered  the  mat- 
ter, he  was  entitled  to  tbe  appointment,  and 
the  appointment  of  the  defendant  was  made 
in  violation  of  law;  otherwise  the  appoint- 
ment of  tbe  defendant  was  valid,  and  the 
plaintiff  cannot  recover  in  this  action.  In 
State  T.  Addison,  supra,  it  was  held  in  the 
syllabus:  "Au  applicant  for  appointment  un- 
der such  law  [veteran's  preference  law],  to  be 
competent,  must  possess  the  qualifications 
which  are  essential  to  tbe  prompt,  efficient, 
and  honest  performance  of  tbe  duties  p«r- 
tainlng  to  tbe  office  for  which  application  Is 
made."  In  the  opinion  (page  707  of  76  Kan., 
page  584  of  92  Pac.)  It  is  said :  "  'Competent' 
when  used  to  indicate  the  qualifications 
which  a  public  officer  should  possess,  must 
necessarily  Include  every  qualification  essen- 
tial to  the  prompt,  efficient,  and  honest  per- 
formance of  the  duties  pertaining  to  the  of- 
fice to  be  filled.  A  law  which  means  less  than 
this  cannot  stand.  The  maintenance  of  an 
efficient  public  service  in  all  the  departments 
of  tbe  government  Is  a  matter  of  paramount 
Importance.  Desirable  as  It  may  be  to  con- 
fer special  public  favors  upon  the  rapidly  dis- 
appearing patriots  of  this  state,  It  cannot  be 
*dcme  at  a  sacrifice  of  tbe  public  welfare."  In 
Rsy  T.  Miller,  supra,  the  syllabus  reads: 
"Oharges  of  fraud,  bad  faith,  and  dlar^ard 
of  law  In  denying  an  application  for  appoint* 
meut  to  an  office  under  the  veteran's  prefer- 
ence law  must  be  proved  by  evidence  of  facts 
which  are  Inconsistent  with  official  probity. 
The  inquiry  starts  with  tbe  presumption  that 
public  officers  do  their  duty,  that  they  act 
fairly,  from  good  motives,  and  with  the  pur- 
pose  and  intention  of  obeying  the  law.  Sus- 
pldon,  surmise,  insinuation,  and  Innuendo  are 
not  enoi^  to  overthrow  this  iffesumptitm.** 
From  an  examination  of  all  the  evidence,  we 
conclude  tiiat  the  appobitmoit  as  made  by 
the  mayor  was  made  In  good  fftlth,  and  after 
a  fair  consideration  of  the  qnallflcations  of 
the  plaintiff  for  the  portion.  Althooi^  th% 
plaintiff  has  loos  practiced  in  this  oonrt  and 
his  great  dUlgwice  and  learning  In  tbe  law 
are  well  reoognlEed,  we  cannot,  after  coaald- 
erlng  all  the  evidence  In  this  case,  discredit 
tbe  action  of  the  mayor,  or  hold  the  appoint- 
ment made  by  him  nail  and  votd. 

Judgment  In  favor  of  the  defendant 
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(81  Kftn.  879} 
HirX  T.  ATCHISON,  T.  &  S.  F.  ET.  CO. 
(Suprpme  Court  of  Kouaa.   Dec  11,  100&.) 

1.  Mastsb  and  Sebvaut  (|  07»)— Imjtjbt  to 
Sbbvakt— Defectiv*  APVLUKfaES— Lusn.- 
ITT  or  Master. 

Iq  the  absence  of  wanton  or  intentional 
wrongdoing,  an  employer  who  furnishes  de- 
fective instmmentaUtieB  Ib  liable  to  an  employ^ 
only  when  danger  would  reasiniably  be  appre- 
hended from  their  use. 

[Ed.  Note.— For  other  cases,  aee  Haster  and 
Serrant.  C6nt  Die.  1  163;  Dec.  Dig.  S  97.*] 

2.  Habteb  and  Sebvant  (8  97*)— DErEcnva 

APPUAirCES— IJABILITT  of  IiKPLOTEB. 

If  persons  of  ordinary  caution  and  pru- 
dence would  not  in  the  light  of  the  attendant 
circnniBtanceB  anticipate  danger  in  using  a  de- 
fective appliance,  and  danger  was  not  a  natural 
and  prorable  consequence  of  such  use,  liability 
to  an  employ^  for  negligence  In  famishing;  it 
does  not  arise  against  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  16$;  Dec.  Dig.  1  9T.*] 

Benson,  X,  dissenting. 

(Syllabus  by  the  Court) 

^peal  fr<nn  Di&trlct  Coor^  Snnmw  Odiiii> 
ty;  a  L.  SwartB,  SaSaa. 

AcUon  by  TAaOaay  Is.  Hffl  against  the  Atdi- 
laoa,  Topeka  A  Banta  Fft  Railway  Company. 
Jndgmeirt  fi>r  defBiidaiit»  and  lOaintUC  ap- 
peals. Affirmed. 

The  plaintiff,  a  fireman,  slipped  from  tbe 
of  his  engine  as  be  was  going  down 
to  torn  a  switch.  His  left  leg  was  canght 
under  tbe  wbeels  of  the  engine  and  crush- 
ed, so  as  to  require  amputation.  He  alleged 
that  the  cause  of  hJs  Injury  was  a  coating 
of  ice  upon  the  step,  caused  by  a  leak  In  the 
tank  hose.  On  tbe  evening  of  December  12tb 
the  plaintiff  and  the  engineer  of  this  locomo- 
tive had  taken  It  to  the  roundhouse  In  La 
Junta.  This  hose  was  then  leaking ;  the 
leak  being  caused  by  a  hole  worn  through 
the  bose  by  contact  with  a  metal  pipe.  The 
engineer  reported  this  defect  by  an  entry 
upon  a  book  at  the  office  kept  for  such  re- 
ports. The  next  morning  they  found  the 
hose  still  leaking  and  called  upon  the  round- 
house foreman  for  a  new  hose,  and  was  giv- 
en a  requisition  upon  the  stdreboTiBe  for 
one,  but  there  were  none  in  stock,  and  the 
for^an  wrapped  the  defective  hose  with 
rubber,  thereby  stopping  the  leak,  and  di- 
rected them  to  go  out  upon  their  trip  with 
the  engine,  which  they  accordingly  did.  They 
returned  with  the  engine  to  La  Junta  on 
DeoNuber  17tb.  when  they  again  called  the 
foreman's  attention  to  this  defective  hose, 
and  were  told  that  a  new  one  would  he  sup- 
plied as  soon  as  It  could  be  obtained,  but 
that  there  were  none  on  hand  yet  The  en- 
gineer said  there  should  be  a  new  hose,  as 
that  one  was  liable  to  leak  or  break.  The 
«igine  was  again  taken  ont  and  worked  by 
these  two  men,  until  December  22d,  when 
they  were  ordered  to  run  It  without  any  cara 
attached  backward  from  Garden  City  to 


Dodge  City.  This  they  did  arriving  at  Dodge 
City  about  10  p.  m.  Down  to  the  time  they 
left  Garden  City  the  hose  bad  not  leaked 
to  their  knowle(^.  The  position  of  the 
hose  was  behind  the  steps,  and  about  10 
Inches  from  them,  and,  as  the  engine  was 
moving  east  that  night,  it  was  north  of  the 
steps.  The  wind  was  blowing  from  tbe 
north,  and  the  night  was  cold-  When  slow- 
ly approaching  the  switch  leading-  to  the 
roundhouse  at  Dodge  City,  the  plaintiff  with 
bis  lantern  swung  upon  his  arm  and  his 
switch  key  in  hand,  stood  with  one  foot  up- 
on the  lower  step,  and  the  other  upon  the 
step  above,  holding  to  the  rails  of  the  cab 
and  tank  with  his  hands.  In  stuping  down 
to  tarn  the  switch  his  foot  slipped  from  the 
lower  step,  and  be  was  Injured  as  alr^dy 
stated.  It  was  then  discovered  that  the 
hose  was  leaking,  and  that  tbe  step  was 
covered  with  Ice.  On  cross-examination  the 
plaintiff  testified :  "Well,  the  hose  was  wrap- 
ped and  stcq^ped  the  leaking,  but  It  was  lia- 
ble to  break  at  any  time,  and  we  kept  talk- 
ing to  them  about  it,  wanting  them  to  keep- 
their  minds  on  it  so  as  when  they  got  one 
they  woold  put  it  on.  Q.  Is  that  the  reason 
that  yon  went  In  and  called  for  tbe  hose 
after  It  had  been  wra;^>ed?  A.  Yes,  sir." 
The  court  sustained  a  demurrer  to  the  evi- 
dence, and  this  la  the  ruling  complained  of. 

W.  W.  Schwlnn,  for  appellant  W.  B. 
Smith,  O.  J.  Wood,  and  A.  A.  Scott,  for  ap- 
pellee. 

BEKBON,  J.  (after  stating  the  facts  as 
above).  It  Is  stated  by  counsel  that  the  de- 
murrer was  sustained  upon  the  ground  that 
the  danger  from  the  leaky  bose  was  one  of 
tbe  risks  assumed  by  the  plaintiff  In  con- 
tinuing in  the  service  after  he  had  acquired 
knowledge  of  tbe  defect  If  this  were  the 
only  reason  for  the  ruling.  It  could  not  be 
sustained.  As  we  view  the  evidence,  the 
complaints  made  concerning  the  defective 
,h08e  end  the  promise  given  to  replace  it  pre- 
sented questions  of  fact  concerning  tbe  as- 
sumption of  risk  proper  for  the  findings  <^ 
a  Jury.  S.  K.  By.  Co.  v.  Croker,  41  Kan. 
747,  21  Pac.  785,  13  Am.  St  Rep.  320;  An- 
drecslk  v.  New  Jersey  Tube  Co.,  73  N.  J. 
Law,  664.  63  Ati.  719,  4  L.  R.  A.  (N.  S.)  913. 
9  Am.  ft  Eng.  Ann.  Cas.  1006;  Hough  T. 
Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612. 

The  vital  question  Is  w4iether  in  requiring 
the  use  of  this  appliance  after  notice  of  Its 
defective  condition  the  defendant  was  guilty 
of  such  n^llgeuce  as  afforded  the  plaintiff  a 
right  of  recovery  for  the  Injuries  suffered. 
In  the  absence  ot  wanton  or  Intentional 
wrongdoing,  an  employer  who  furnishes  de- 
fective Instrumentalities  Is  liable  only  where 
danger  to  the  employ^  would  reasonably  be 
apprehended  from  their  use.  If  persons  of 
ordinary  caution  and  prudence  would  not  In 
the  light  of  the  attradant  circumstances  an- 
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tidpate  danger  from  the  use  d  &  defective 
appliance  and  dauger  was  not  a  natural  and 
probable  consequeDce  of  such  use,  liability 
to  an  employ^  for  furnishing  such  appliance 
does  not  arise.  On  the  other  hand.  It  Is  held 
that  negligence  Is  a  groand  of  action  for 
an  injury  where  It  appears  that  "the  Injury 
was  tbe  iiatural  and  probable  consequence 
of  the  negligence  or  wrongful  act,  and  that 
It  ought  to  hare  been  foreseen  In  the  light 
of  the  attending  circumstances."  Schwarzs- 
chlld  V.  Weeks,  72  Kan.  190,  83  Pac.  406,  4 
L.  R.  A.  (N.  S.)  515.  It  la  also  held,  how- 
«Ter,  that  It  Is  not  necessary  that  the  specific 
injury  should  have  been  foreseen ;  but  only 
an  Injury  of  s<Hne  character.  Railway  Co.  v. 
Parry,  67  Kan.  615,  73  Pac.  105.  These 
general  principles  are  supported  by  other  de- 
dslons  of  this  court,  and  the  courts  of  oth- 
er states,  and  are  stated  by  text-writers. 
Cleghom  V.  Thompson,  62  Kan.  727,  64  Pac. 
605,  54  L.  R.  A.  402;  Railway  Co.  T.  Columbia, 
65  Kan.  390,  69  Pac.  338,  58  K  R.  A.  399; 
Bodgers  v.  Railway  Co.,  75  Kan.  222,  88  Pac. 
•885,  10  R.  A.  (N.  S.)  658,  121  Am.  Sl  Rep. 
416;  Leonard  v.  Collins,  70  N.  T.  90;  McCal- 
!um  V.  McCallnm,  58  Minn.  288,  59  N.  W. 
1019 ;  Williams  v.  Railroad  Company,  119  N. 
C  746,  26  S.  B.  32;  1  Labatt  on  Master  and 
Servant,  S  142;  Thompson  on  Negligence,  SS 
57-59;  Bishop  on  Noncontract  Law,  |  691. 

The  hose  was  used  to  conduct  water  from 
the  tank  to  the  Injector  to  supply  the  boil- 
er. If  through  leakage  it  should  become  In- 
adequate for  this  purpose,  an  insufficient 
supply  might  result  and  the  natural  and 
probable  consequences  of  such  Insufficiency 
would  be  foreseen;  but  it  does  not  seem 
reasonable  to  the  court  that  the  formation 
of  Ice  upon  the  steps  from  the  spray  borne 
by  the  wind  from  the  leak  was  a  conse- 
quence, which  in  the  exercise  of  reasonable 
care  and  caution  ought  also  to  have  been 
foreseen  or  anticipated.  The  hose  was  un- 
der the  floor  of  the  cab  and  about  10  Inches 
behind  the  steps.  Unless  blown  aside  by  the 
wind  or  movement  of  the  engine,  water  Issu- 
ing from  the  ajierture  would  have  fallen 
harmlessly  to  tbe  ground.  The  contention  Is, 
and  the  evidence  tended  to  support  It,  that 
the  action  of  the  wind  upon  the  water  thus 
leaking  from  the  hose  combined  with  tbe 
freezing  temperature  caused  the  ice  to  form 
upon  the  steps,  and  that  this  Ice  caused  tbe 
plaintiff  to  fall.  'It  does  not  appear  that 
the  plaintiff  or  the  engineer  apprehended 
danger  to  themselves  from  the  imperfect 
hose,  at  least  they  did  not  refer  to  such  dan- 
ger In  mal  ing  their  complaint  and  It  seems 
fair  to  presume  that  they  apprehended  only 
loss  of  power,  inconvenience,  and  delay  or 
other  like  consequences  from  the  failure  of 
the  appliance  to  serve  Its  purpose,  and  not 
physical  harm ;  neither  can  it  be  held  that 
such  harm  ought  to  have  been  apprehended 
by  the  defendant  or  Its  officers  having  charge 
of  such  matters.  The  conclusion  is  that  a 
case  waa  not  presented  upon  which  a  find- 


ing for  tbe  i^alDtiff  conid  bare  been  snstalii- 
ed,  and  that  tbe  court  did  not  err  In  bus- 
tainlng  the  demnrrer. 
Tbe  judgmeoit  Is  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON; 
SMITH,  PORTER,  and  GRAVES,  JJ..  con- 
curring. 

BENSOK,  J.  (dissenting).  I  am  constrain- 
ed to  dissent  from  the  conclusion  of  the 
court.  The  syllabus  embodies  correct  prin- 
ciples of  law,  but  In  my  opinion  the  question 
whether  the  defendant  exercised  reasonable 
care  and  caution  In  requiring  the  use  of  the 
leaky  hose  was  one  of  fact  for  the  Jury  up- 
on the  evidence.  The  care  required  must 
be  considered  In  view  of  the  probable  perils 
of  the  service  and  the  condltlfm  of  tbe  ai>- 
pllance  In  connection  with  Its  use  and  the 
place  of  duty  of  the  englnemen.  They  were 
in  hazardous  service,  and  reasonable  pru- 
dence required  the  exercise  of  corresponding 
care  in  furnishing  them  with  appliances. 
Dangers  from  a  defective  hose  must  obvious- 
ly depend  np<m  the  use  made  of  it,  and  Its 
connection  with  other  InstrumentalltleB,  and 
other  circumstances.  That  a  leak  in  a  hose 
used  as  this  one  was  would  cause  water  to 
escape;  that  this  was  liable  to  become  spray 
to  be  borne  aside  by  the  wind  and  cast  upon 
near-by  surfaces  such  as  these  steps;  that 
Ice  would  be  formed  therefrom  In  December 
In  this  climate;  and  that  this  would  be  dan- 
gerous to  those  whose  duty  required  the 
use  of  the  steps— are  consequences  not  so 
rare,  peculiar.  Improbable,  or  abnormal  as 
to  preclude  the  jury  from  considering  wheth- 
er they  would  have  been  apprehended  by 
the  company  if  reasonable  care  and  fore- 
sight had  been  exercised.  1  Labatt  on  Mas- 
ter &  Servant,  {  145.  Besides,  It  was  not 
necessary  that  this  peculiar  combination  of 
circumstances  would  have  been  foreseen,  but 
only  that  danger  to  its  servants  would  have 
been  reasonably  apprehended.  Slegel,  Coo[>- 
er  &  Co.  V.  Trcka,  218  III.  559,  75  N.  E.  1053, 
2  L.  B.  A.  (K.  S.)  647,  109  Am.  St.  Rep.  302; 
Railway  Oo.  v.  Parry,  67  Kan.  516,  73  Pac 
105.  In  Mason  &  O.  B.  Co.  v.  Tockey,  103 
Fed.  265,  268,  43  C.  C.  A.  228,  232.  the  Court 
of  Appeals  passed  upon  this  question  upon 
a  similar  state  of  facts.  It  appeared  In  that 
case  that  a  valve  stem,  when  turned  by  a 
wheel  at  the  upper  end  opened  a  valve  be- 
low to  let  water  pass  out  of  the  tank,  was 
out  of  place,  and  that  a  wooden  plug  had 
been  substituted.  This  permitted  the  water 
to  splash,  producing  spray  which  was  carried 
by  the  wind  upon  the  apron  connecting  the 
engine  and  tender,  creating  thereon  an  Icy 
covering,  upon  which  the  fireman  fell,  and 
from  thence  fell  out  of  the  cab,  and  was 
severely  Injured.  The  fireman  alleged  that 
the  company  was  n^llgent  In  furnishing  this 
defective  appliance.  The  circuit  court  sub- 
mitted the  question  of  the  negligence  of 
the  company  to  the  Jury,  and  the  correct- 
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DGSfl  of  tbfa  ruling  was  presented  for  review. 
The  Court  of  Appeals  (Day,  J.)  said:  "Wef 
cannot  say  that  the  testimony  made  a  case 
so  palpably  for  the  plaintiff  In  error  that  It 
should  be  resolved  In  Its  favor  as  a  matter 
of  law.  Questions  of  tbfs  character  must  be 
decided  upon  the  facts  of  each  particular 
case.  The  company  ml|^t  have  known  that 
It  was  dangerous  In  ttiB  winter  to  permit 
water  to  e8Ctti)e  on  the  apron,  where  the  em- 
ployg  was  constantly  obliged  to  st^,  and 
particularly  where  the  track  was  rough,  as 
it  IB  shown  to  be  in  the  present  case."  The 
principles  upon  which  tbe  perplexing  bound- 
ary between  the  duties  of  the  Judge  and 
jury  should  be  determined  hare  been  fre- 
qnently  stated  by  this  court,  and  need  not 
be  repeated  here.  Without  quoting  further 
from  the  opinion  just  cited.  It  seems  to  me 
to  telrly  Illustrate  and  apply  these  prln- 
dples.  If  this  he  tme,  tbe  district  court  In 
tbe  case  at  bar  trespassed  upon  tbe  functions 
of  the  jury.  Doyle  v.  Chicago,  St  P.  &  K. 
a  By.  Co.,  77  Iowa,  607,  42  N.  W.  GS5,  4 
L.  R.  A.  430;  Oil  01^  Gas  Oo.  t.  Robinson, 
99  Pa.  1. 

A  further  review  of  the  multitude  of  cas- 
es wherein  the  courts  have  considered  this 
subject  is  not  thought  to  be  necessary  In  tbUi 
dissent  All  the  Justices  concurring. 

(SI  Kan.  SSI) 

KING  T.  WESTERN  UNION  TELE- 
GRAPH CO. 
(Supreme  Goart  of  Kansas.   Dec  11,  1000.) 
Nkw  Triai,  (S  70*)— GBouNns— Vbbdict  Uw- 

SUPPORTKD  BT  EVIOENCE. 

Where  a  genersl  verdict  and  special  find- 
ings of  fact  are  unsupported  by  any  evidence, 
they  should  be  vacated  and  set  aside,  and  a 
JndEment  entered  thereon  is  erroneous,  and  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Oent  Dig.  I  142;  Dec:  Dig.  |  70.«] 

(Syllabus  hy  the  Court.) 

Appeal  from  District  Cotirt,  Finney  Coun- 
^;  William  H.  Thompson,  Judge. 

Action  by  G.  A.  King  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  api>eal&  Reversed, 

Oeorge  B.  Fearons,  Samuel  Ramnm,  and 
Charles  Blood  Smith,  for  appellant  O-  H. 
Fostw,  Fred  3.  Evans,  and  Fred  S.  Dunn, 
tor  appelle& 

GRAVES,  J.  This  action  was  commenced 
In  the  district  court  of  Finney  county  by  G. 
A.  King  against  the  Western  Union  Tele- 
grapJi  Company  to  recover  damages  claimed 
to  have  been  sustained  by  the  plaintiff  on 
account  of  the  f.illure  of  the  telegraph  com- 
pany to  deliver  a  message  which  it  received 
from  King  for  tranqpilssion  to  Lacy  Greer  at 
Holbrook,  Ariz.  The  plaintiff  recovered  a 
judgment  for  $1,000.60.  Tbe  telegraph  com- 
pany brings  the  case  here  by  appeal. 


The  plaintiff  claims  that  In  1904  he  pur- 
chased of  Lacy  Greer  100  bead  of  range 
horses  to  be  delivered  at  Holbrook,  Arls.. 
when  they  could  be  gathered  up  off  of  tha 
range,  and  tbe  plaintiff  could  get  there  to  re- 
ceive them.  On  November  8th  King  received 
a  letter  from  Greer  that  he  had  a  hundred 
head  of  horses  on  hand,  but  could  not  keep 
them  up  very  long,  and  If  he  wanted  them,  to 
come  by  Novemlaer  10th,  and.  If  coming,  to 
wire  to  that  effect  at  once.  King  answered 
by  wire  that  he  would  start  on  the  9th.  This 
would  enable  him  to  arrive  there  on  the  11th, 
The  message  was  sent  by  the  Western  Union 
Tel^rapb  Company,  but  was  not  delivered. 
Greer,  not  hearing  from  his  letter,  held  the 
horses  until  the  10th,  and  then  turned  them 
out  Qi>on  '  tbe  range  •  again.  King  reached 
there  at  noon  on  the  11th,  but  the  horses  had 
become  so  scattered  that  it  was  impossible 
to  round  them  up  again,  and  the  sale  could 
not  be  made.  Tbe  plaintiff  claims  that  if  tbe 
message  bad  been  delivered  In  tbe  usual 
course  of  business,  tbe  horses  would  have 
been  held  until  his  arrival,  and  he  would  have 
received  them  at  a  cost  of  flO  per  head. 
Their  market  value  at  that  time  was  $20  per 
head.  '  The  nondelivery  of  the  message  there- 
fore caused  him  to  lose  $1,000  profits  In  ad- 
dition to  the  00  cents  paid  for  tbe  message. 
The  telegraph  company  claims  that  a  sale 
was  not  made ;  that  King  did  not  acquire  any 
property  In  the  horses.  If  tbe  message  had 
been  delivered  as  expected.  It  might  be  pos- 
sible that  King  would  have  purchased  tbe 
horses,  but  that  is  uncertain — a  mere  matter 
of  conjecture — and  certainly  he  should  not  re- 
cover profits  upon  a  purchase  he  did  not  make. 

The  claim  on  tbe  part  of  the  telegraph  com- 
pany presents  a  very  Important  question,  and 
the  point  If  well  taken,  will  dispose  of  the 
case.  The  evidence  contained  in  the  record 
upon  the  question  of  a  sale  to  King  by  Greer 
Is  very  meager,  and  is  as  follows:  A  part  of 
King's  business  was  the  buying  and  selling  of 
range  horses.  He  had  dealt  with  Greer,  and 
knew  that  he  bad  horses  upon  the  range  in 
great  numbers,  estimated  at  6.000.  King  re- 
sided at  Garden  City,  Kan.,  and  Greer  at  Hol- 
brook, Ariz.  During  the  year  1004  th^ 
corresponded  with  each  other  concerning 
horses.  None  of  the  correspondence  Is  shown 
by  the  evidence.  On  November  8,  1904,  King 
received  a  letter  from  Greer  which  was  de- 
stroyed soon  aftor  It  was  received.  King  tes- 
tiBed  to  his  memory  of  its  contents  upon  this 
subject.  The  evidence  reads:  "Q.  Now,  I 
will  ask  you  to  state,  as  nearly  as  yon  remem- 
ber, the  proposition  which  Mr.  Greer  made 
to  you  in  this  letter,  with  reference  to  his 
selling  you  these  horses,  and  how  many  of 
them  there  were?  A.  Why  he—  I  Lad  been 
correspoudlng  with  him  for  quite  a  while  In 
regard  to  th^  hors^,  and  had  wrote  him 
that  I  would  want  the  horses.  So  be  wrote 
me  and  told  me  that  he  had  100  head  of 
horses,  and  that  he  couldnt  hold  the  horses 
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mndi  loncer,  as  fli^  were  lorins  fleah,  and.  If 
I  wonted  th^  to  wire  bim  and  not  take 
time  to  write,  and  wire  In  care  ot  Dldc  Greer 
wbeth»  I  was  coming  or  not  Q.  Wbat  price, 
if  any,  was  named  to  yon  for  which  he  would 
Bell  the  hundred?  A.  I  tire  $10  per  head  for 
the  horses."  In  answer  to  this  letter  King 
sent  a  message  which  reads:  "ll/S-'Ol  Mr. 
Lacy  Oreer,  fiolbrook,  Arls.,  care  of  B.  D. 
Greor:  Tonr  letter  received.  I  will  start 
there  to-morrow  or  next  day.  G.  A.  King." 
He  started  for  Holbroofc  the  next  day,  and 
acrlved  there  <m  the  11th  of  Noremher  at 
noon,  bnt  the  message  had  not  been  delivered, 
and  Greer,  not  expecting  King,  had  tnmed 
the  horses  out  upon  the  range  again  where 
they  had  scattered  so  that  it  was  impossible 
to  complete  the  sale.  King,  npoa  this  point, 
testified  as  follows:  *'Wben  yon  speak  of 
them  having  been  tnmed  loose  on  the  range, 
you  may  tell  exactly  what  yon  mean  by  that? 
A.  Well,  Mr.  Gre^,  not  knowing  that  I  was 
coming  to  take  the  horses,  had  turned  them 
loose ;  simply  turned  them  loose  on  the  range 
again,  because  I  had  not  appeared  there  to 
buy  or  receive  the  horsea" 

This  constitutes  all  the  evidence  given  to 
show  a  sale  of  horses  by  Greer  to  King.  We 
concur  with  appellant  in  the  conclusion  that 
there  is  a  total  failure  of  proof  upon  this 
subject.  It  does  not  appear  that  any  com- 
munication was  had  between  King  and  Greer 
before  the  letter  received  by  King  on  No- 
vember 8th,  in  which  a  sale  of  horses  was 
considered.  It  does  not  appear  that  Greer 
agreed  to  take  $10  per  head  f6r  these  horses, 
or  any  other  sum.  It  does  not  appear  that 
King  agreed  with  Qreev  that  be  would  give 
that  sum  or  any  other  amount.  The  letter 
received  by  King  November  8tb,  as  given  by 
him  from  memory,  constitutes  the  whole  con- 
tract, That  letter  standing  alone  falls  far 
short  of  a  contract  Giving  It  a  very  liberal 
interpretation.  It  might  be  said  that  King  in 
a  prior  letter  had  stated  that  he  would  want 
the  horses.  Bnt  what  horses?  These  par- 
ticular horses  were  then  loose  upon  the  range, 
a  part  of  S.000.  He  merely  stated  that  he 
would  want  them.  He  does  not  say  how 
much  he  would  give,  nor  does  it  appear  that 
a  price  was  understood.  In  this  letter  Greer 
stated  that  he  had  100  horses  and  inquired 
of  King  whether  he  mnted  them  or  not ;  if 
he  did,  and  was  coming  out,  to  wire  to  that 
effect  at  once.  If  th^  already  belonged  to 
King,  why  ask,  "If  you  want  them,  wire," 
ete.?  King,  In  explaining  wliy  the  horses 
were  turned  upon  the  range  again,  says: 
"It  was  because  I  had  not  come  to  buy  or  re- 
ceive them."  It  is  alleged  in  the  petition  that 
tn  the  letter  received  by  Kins  November  8th 
Greer  stated  that  unless  he  received  a  mes- 
sage from  King  that  he  would  be  there  by 
November  10th,  the  horses  would  be  sold  to 
another  par^,  and  turned  out  upon  the  range. 
TUs  evidence  shows  conclusively  thaf  there 
was  no  sale  made,  and  neither  of  the  parties 
understood  lAat  any  diange  In  ownership  had 


takn  place.  The  most  that  can  be  said  la 
that,  If  the  message  of  King  had  been  de- 
livered, a  sale  might  possibly  have  been  con- 
summated, but  even  that  Is  doubtful.  If  it 
be  conceded  that  the  lettw  of  November  8tb 
amounted  to  an.  oBet  to  sell,  still  this  con- 
cession would  not  BtrragthCD  the  position 
of  the  plaintiff  for  his  failure  to  accept  the 
offer  effectually  prevented  a  omtract  of  sale. 

The  Jury  returned  with  the  general  va> 
diet  special  flndlpgs  of  fact  whl^  «aem  to 
give  an  Interpretation  to  the  testimony  In 
which  we  cannot  concur.  Among  these  flndr 
ings  of  fact  are  the  following: 

"(1)  Had  Lacy  Grew  agreed  to  s^  any 
horses  to  the  plaintiff  G.  A.  King?  If  so.  how 
many  and  at  wbat  price?  Ans.  Tes;  100 
head  at  $10  a  bead. 

"(2)  Did  the  failure  of  the  defendant  to 
deliver  the  message  in  question  within  a  rea- 
sonable time  result  Id  any  direct  loss  or  prox- 
imate damages  to  the  plaintiff?  If  so,  In 
what  manner  and  to  wbat  amount  In  addition 
to  the  cost  of  the  tranamlsslon  of  the  tele- 
gram, If  anything?  Ana.  Yes.  The  amount 
of  $1,000.60  and  costs  of  action  ;  $1,000  be- 
ing the  difference  In  purchase  price  of  $10 
per  head  and  market  value  of  $20  per  head 
on  or  about  November  8, 1804^  00  cento  being 
the  cost  of  the  message;" 

It  Is  claimed  that  under  the  rule  long  fol- 
lowed by  this  court  special  findings  of  flict 
found  by  a  jury  will  not  be  disturbed  be- 
cause against  the  weight  of  the  evidence,  and 
therefore  these  findings  of  fact  are  eonclo- 
slve.  This  rule  has  always  been  applied  by 
this  court  subject  to  the  modification  an- 
nounced In  the  case  of  Streeter  v.  Dowell.  43 
Kan.  G45,  23  Fac.  589,  in  which  the  syllabos 
reads:  "It  is  the  policy  of  this  court  evi- 
denced by  a  long  line  of  decisions,  to  sustain 
the  findings  of  a  Jury,  especially  when  passed 
upon  and  approved  by  the  trial  court  If  there 
is  any  proper  evidence  that  fairly  tends  to 
sustain  such  findings;  but  where  the  evi- 
dence to  sustain  snch  findings  grows  out  of  a 
conversation  that  Is  so  disconnected,  uncer- 
tain, incomplete,  and  shadowy  that  It  Is 
questionable  whether  it  rises  to  the  dignity  of 
evidence  at  all,  we  think  the  exception,  and 
not  the  rule,  should  govern."  We  think  this 
syllabus  aptly  describes  the  testimony  in  this 
case,  and  places  It  within  the  exception  to 
the  rule.  The  letter  received  ft-om  Oreer  No- 
vember 8th  In  which  he  stetee,  "if  you  want 
the  horses,  come,"  indicates  that  he  at  that 
time  did  not  regard  King  as  the  owner.  It 
on  the  other  hand,  the  tetter  was  Intoided 
as  a  mere  offer  to  sell  upon  terms  prevloiuly 
understood  which  would  be  a  completed  sal* 
when  King  accepted,  thai  the  message  can- 
not fairly  be  constructed  into  any  soch  an 
acceptence.  It  merely  acknowledged  receipt 
of  the  letter  and  announced  that  he  was  c<»a- 
Ing.  These  horses  were  a  bunch  of  100  head 
"rounded  up"  by  Greer  out  of  6,000.  It  might 
be  that  EDtng  wanted  to  see  th«n  befbre  cloa> 
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ing  the  sale.  To  Interpret  this  message  In  a 
tray  that  would  deprive  him  of  that  privilege 
can  only  be  done  by  an  arbitrary  interpreta- 
tion of  language  whtcb  nothing  In  the  record 
wUl  Jnstlfy.  How  the  jnry  were  misled  into 
resting  the  verdict  and  conclusions  of  fact 
npon  evidence  purely  Imaginary  need  not  be 
considered. 

We  think  the  finding  that  there  was  a  com- 
pleted contract  of  sale  between  Greer  and 
King  wholly  unsupported  by  the  evidence.  Tt 
follows  that  King  was  not  entitled  to  recover 
anything  for-loes  of  proflta. 

This  part  of  the  judgment  Is  erroneooa, 
and  therefore  the  judgment  1b  reversed.  All 
the  Justices  concurring. 

(81  Kan.  344) 

MARTIN  V.  CeiOAGO.  R.  I.  &  P.  RT.  CO. 

(Supreme  Court  of  KansaB.   Dec.  11,  1909.) 

1.  BaILBOADS  (S  2nS>*)— INJUBIKS  TO  STOCK— 

Defectivk  Fences  —  Liability  of  Lbssbb 

Railroad. 

Where  a  railroad  company  operates  a  rail- 
road under  a  lease  which  requires  it  to  main- 
tain the  roadbed,  track,  fences,  and  right  of 
way  In  good  repair,  and,  prior  to  the  execution 
of  the  lease,  there  had  been  an  excavation  made 
upon  the  right  of  way  and  a  barbed-wire  fence 
construct^  in  such  a  manner  as  to  m^e  the 

Jilace  dangerons  to  stock  pasturing  upon  the  ad- 
olulng  land,  such  danger  amounting  to  a  nui- 
sance of  which  the  lessee  had  actual  knowledge, 
and  stod  grazing  upon  the  adjoining  land  were 
injured  oo  account  of  such  mnsiance,  no  notice 
and  request  to  abate  the  nuisance  is  seceasary 
to  make  tiie  railroad  company  liable  for  the  In- 
jnries  received  by  the  stock. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  JS  802,  811,  814;  Dec  Dig.  {  2K).*] 

2.  Depositions  (J  79*)— Failubk  to  Fius— 
Notice  to  BaiNO  into  Ootirt. 

Where  a  party  tabes  a  deposition  npon  no- 
tice as  provided  by  the  statute  but  does  not  file 
it  In  court.  It  is  not  error  for  the  court  to  re- 
fuse to  order  the  deposition  to  be  brought  into 
court  where  the  application  for  sudi  order  is 
made  for  the  flnt  nme  during  the  pragress  of 
the  trial. 

[Ed.  Note!— For  other  cases,  see  Depositions, 
Cent  Dig.  SS  202-207;  De&  Dig.  i  79.*] 

(Syllabos  by  the  Court) 

Appeal  from  IMstrlet  Court,  Harper  Oonn- 
ty:  P.  B.  Olllett,  Judge. 

AxUaa  bj  William  Martin  against  the  Oil- 
cago.  Rock  Island  &  Pacific  Ballway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

T.  A.  Noftsger,  a  O.  Blake,  and  T.  R. 
Bemen,  for  appellant  BL  OL  Wilcox,  for  ap- 
pellee. 

GRAVES,  J.  This  action  was  commenced 
In  the  district  court  of  Harper  county  by 
William  Martin  against  the  Chicago,  Rock 
Island  &  Paelffc  Hallway  Company  to  recover 
the  value  of  a  horse  alleged  to  have  been 
killed  npon  the  right  of  way  of  that  rail- 
road in  that  county.  The  railroad.  Including 
Its  fencing,  was  constructed  by  the  Choctaw 
ft  Northern  Railroad  Company.    The  road 


was  subsequently  sold  to  the  Choctaw,  Okla- 
homa ft  Gulf  Railroad  Company,  and  by  It 
leased  about  April,  190S,  to  the  defendant, 
since  whldi  time  the  defendant  haa  operated 
the  road  under  said  lease.  There  was  a  stip- 
ulation In  the  lease  binding  the  defendant  to 
maintain  and  r^air  the  road,  Inclndlng  ttie 
right  of  way,  fences,  and  all  the  other  equip- 
ments  and  appurtenances  pertaining  to  the 
road.  When  the  railroad  was  originally  con- 
structed, which  was  several  years  before  the 
Injury  of  which  plaintiff  complains  occurred, 
a  deep  excavation  was  made  on  and  along  the 
right  of  way  extending  almost  to  the  adjoin- 
ing property,  leaving  a  high  and  precipitous 
^bankmeut  upon  the  right  of  way  betwera 
the  excavation  and  the  outer  line  of  the  right 
of  way.  The  roadbed  was  Indlpsed  with  a 
barbed-wire  fence  which  was  constructed  at 
th6  place  where  the  horse  was  killed  upon 
the  right  of  way,  and  In  the  excavation  and 
so  near  to  the  embankment  as  to  leave  be- 
tween the  fence  and  the  precipitous  embank- 
ment a  narrow  passageway,  too  narrow  In 
places  for  stock  the  size  of  horses  or  cattle 
to  pass.  The  passageway  was  of  unequal 
width,  being  In  some  places  three  feet  or 
more,  and  gradually  growing  narrower  to 
two  feet  and  less  In  other  places.  The  prop- 
erty adjoining  this  excavation  along  the 
right  of  way  was  used  as  a  pasture,  and  was 
In  the  possession  of  the  plaintiff,  who  occu- 
pied It  as  a  tenant.  His  horse  while  running 
in  this  pasture  wandered  Into  this  narrow 
passageway,  and  In  attempting  to  force  him- 
self through  was  cut  and  lacerated  by  the 
barbed-wire  fence  until  he  bled  to  death. 

The  drat  complaint  made  by  the  appellant 
is  the  refusal  of  the  court  to  sustain  its  mo- 
tion to  compel  the  plaintiff  to  make  hie  pe- 
tition more  definite  and  certain  in  several 
particulars.  The  ordinary  and  general  office 
of  a  motion  of  this  kind  Is  to  require  the 
plaintiff  to  plead,  so  that  the  defendant  will 
be  advised  of  the  general  character  of  the 
plalntlETs  cause  of  actiou,  and  be  thereby  en- 
abled to  prepare  Intelligently  to  defend 
against  it  In  this  case  the  defendant  In 
the  very'  nature  of  the  situation  must  have 
been  as  familiar  with  the  facts  called  for 
by  the  motion  as  the  plaintiff.  It  Is  evident 
that  the  motion  was  not  Intended  to  require 
the  plaintiff  to  state  additional  facts  In  the 
petition  not  already  known  to  the  defendant, 
or  which  would  aid  It  in  the  preparation  of 
its  defense.  Apparently  It  was  to  cause  all 
the  facts  upon  which  the  defeudant  thought 
the  plaintiff  must  rely  to  be  stated  In  the 
petition  so  the  action  could  be  settled  upon  a 
general  demurrer.  In  many  cases  this  la  a 
very  satisfactory  way  to  settle  contested  legal 
questions  Involved  in  a  lawsuit,  and  the 
court  might  well  have  sustained  the  motion 
for  that  purpose  In  thl?  case,  but  we  are  un- 
able to  say  that  It  was  error  to  refuse  to  do 
so. 


«Vor  other  casM  m  sam*  topio  u4  saetloo  NOMBBS  la  Des.  A  Am.  Digs.  20D7  ta  teta,  ft  Bapertar  ladaxM 
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TIM  real  qnestlon  npon  wbldi  the  defend- 
ant aiveraitly  r^es,  and  which  It  serlonBly 
nrges  taere,  te  that  the  place  where  the  hone 
was  killed  is  a  nnlaance;  that  It  was  con- 
stracted  Iqr  the  dtfendanfs  grantors;  that 
the  subsequent  maintenance  of  this  nuisance 
by  the  defendant  with  full  knowledge  at  Its 
dangerous  character  does  not  alone  make  It 
liable  for  damages  occasioned  tiierel^.  It 
Is  Instated  that,  b^ore  the  defendant  can 
be  made  liable,  express  notice  of  the  eztBtence 
of  the  nuisance  and  a  request  to  abate'  It 
must  be  given.  The  petition  does  not  aver 
sn<dL  a  notice  and  request;  and  it  was  de- 
murred to  for  that  reason,  but  the  demurrer 
was  overruled.  The  evidence  did  not  estab- 
itoh  sucb  a  notice,  and  request  and  a  donur* 
rer  to  that  was  orermled. 

The  court  instructed  the  Jury,  in  substance, 
ttiat  the  maintenance  of  tiie  nuisance  and 
knowledge  of  its  dangerous  character  before 
the  injury  was  sufficient  to  make  the  defend* 
ant  llaUe.  This  instruction  Is  said  to  be 
erroneous.  TbB  defendant  dtes  a  long  line 
ot  ffininent  authorities  in  support  of  its  con- 
tention cominenclnK  with  Fairuddo(^'s  Cm^ 
6  coke,  100,  of  which  the  Supreme  Court  of 
Michigan  said:  "It  has  antiquity  on  its  side, 
and  is  therefore  entitled  to  all  the  considera- 
tion and  wel^t  Quit  time  can  give  to  an 
adjudication  as  a  precedent  for  other  courts 
to  follow"— and  followed  it  with  Caldwdl 
V.  Oale.  11  Mich.  83;  BaUroad  v.  Smith,  64 
red.  679,  12  C.  a  A.  3S1.  27  U  R.  A.  131 ; 
Central  Trust  Co.  v.  Wabash  Railway  Co. 
(a  O.)  57  Fed.  441;  GrofC  T.  Ankenbrandt, 
124  IlL  61.  15  N.  E.  40,  7  Am.  St  Rep.  342; 
Ahem  v.  Steele,  115  N.  Y.  203.  22  N.  E.  103, 
5  U  R.  A.  449,  12  Am.  St  Rep.  77&  These 
are  stroi«  cases,  but  there  are  many  which 
announce  the  contrary  doctrine.  In  the  case 
of  Union  Trust  Company  v.  Guppy,  26  Kan. 
754-767,  this  precise  question  was  presented 
to  this  court  The  trial  court  gave  an  in- 
struction to  the  Jury  of  which  complaint  was 
made.  The  material  part  of  the  Instruction 
Is  copied  into  the  opinion  of  that  case,  and 
reads:  "And  now,  with  particular  reference 
to  the  defendant,  tbe  Union  Trust  <k>mpany, 
you  are  instructed  that,  while  It  may  not 
have  constructed  the  culvert  In  Question,  It 
would  still  be  liable  for  any  damage  occurring 
during  the  time  the  said  trust  company  had 
chaise  of  the  road,  occasioned  by  Its  wronj;- 
fnl  construction,  if  you  find  that  prior  to  such 
injury  the  said  company  had  actual  knowl- 
edge tbat  the  culvert  In  question  was  con- 
structed In  such  a  way  as  to  overflow  and 
flood  tbe  land  above  said  culvert  and,  know- 
ing such  fact,  still  maintained  said  culvert 
In  such  condition.  But,  without  this  knowl- 
edge, tbe  Union  Trust  Company  would  not 
be  Iiabl&  It  Is  not  necessary,  in  order  to 
hold  defendant  the  Union  Trust  Company, 
liable  for  the  damage  claimed  to  have  been 
sustained  In  1877,  tbat  any  request  should 
have  been  made  by  plaintiff  to  said  trust 
ooniiiaiiy  to  remodel  said  colverL  All  that 


would  be-neceesazy  would  be  for  x^alntlff  to 
show  tbat  defendant  the  trust  company, 
knowing  the  damage  likely  to  be  occasioned 
l7  the  culvert,  permitted  it  to  remain  In 
such  condition."  767.  Concerning  this 

the  court  said :  ^Thls  instruction  we  tblnk 
is  correct"  The  court  further  said:  "It  i> 
also  urged  fliat  the  Union  Trust  Compai^ 
was  entitled  to  express  notioe  of  the  insuffi- 
ciency of  die  culvert  We  do  not  fliink  tbat 
th^  were  necessarily  entitled  to  sncb  notice; 
Actual  knowledge  of  such  Insufficiency,  we 
think,  la  all  that  was  necessary;  and  that 
they  had  actual  knowledge  was  abundantly 
shown.  Tliat  actual  knowledge  In  such  cases 
is  sufficient  is  sustained  1^  abundant  au- 
thority." Page  768. 

In  .the  case  of  CaldweU  t.  Gale,  11  Mich. 
84,  the  court  uses  tbe  following  language: 
*'Any  one  who  upholds  and  sustains  a  pri- 
vate nnlaance,  to  the  injury  of  another,  la  In 
law  answerable  tor  the  injury  done  to  sndi 
person.  This  la  admitted  to  be  law  by  all  the 
cases;  and  is  denied  by  none^  with  this  quail- 
fteation,  viz.,  that  tbe  injured  party  give 
notice  to  the  party  sustaining  the  nuisance 
when  be  did  not  also  create  It  of  the  Injury, 
and  request  Its  removaL  We  are  not  aware 
of  ai^  case  holding  it  necessary  to  give  such 
notice  to  the  author  of  the  nuisance  before 
bringing  an  action  ainUnst  him.  'He  cannot 
claim  It  It  Is  therefore  a  right  if  it  be  a 
right  at  all,  pertaining  to  bis  grantee.  Now, 
why  should  there  be  this  difference  between 
one  who  erecte  a  nuisance  on  bis  own  land 
and  his  grantee,  who  afterwards  sustains  and 
upholds  it?  It  is  said  defendant  may  not 
have  knovm  that  the  dam  was  Injurious  to 
tbe  plaintiff,  or  that  his  rl^ts  were  impaired 
by  it  The  same  may  be  said  of  tbe  author 
of  the  nuisance;  and.  If  such  a  plea  Is  not 
good  in  his  mouth,  why  should  it  l)e  In  that 
of  his  grantee?  The  wrong  Is  ntme  the  lees 
a  wrong,  so  far  as  it  regards  the  injured 
party,  because  the  wrongdoer  Intended  no  In- 
Jury.  Why  Is  want  of  notice  no  excuse  when 
coming  from  the  author  of  tbe  nulaance?  Be- 
cause It  Is  a  fundamental  principle  of  law 
that  no  man  shall  so  use  his  own  property 
as  to  Injure  another  by  encroaching  on  hla 
rights.  We  know  of  no  exception  to  this  rule, 
unless  It  be  the  one  in  question ;  and  we  see 
no  reason  why  It  should  not  and  does  not 
apply  with  all  Its  force  as  strongly  against 
the  grantee  as  bis  grantor."  in  the  case 
of  Plnney  v.  Berry,  61  Mo.  3^,  the  court 
after  discussing  the  authorities  upon  this 
point  said:  "The  better  opinion  seems  to  be 
that,  In  order  to  maintain  an  action  for  dam- 
ages resulting  from  a  nuisance  on  defendant's 
land  where  such  nuisance  was  erected  by  a 
previous  owner  before  conveyance  to  defend- 
ant It  la  necessary  to  ahow  that  before  the 
commencement  of  the  action,  the  defendant 
had  notice  or  knowledge  of  the  exlatence  of 
the  nuisance."  In  the  case  of  Grlgsby  v. 
Clear  Lake  Water  Co.,  40  CaL  396,  one 
dause  of  the  syllabus  reads:  **A  party  wbo 
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coDtlDties  a  Qulsance,  but  1b  not  the  ortglnal 
creator  of  ft.  Is  entitled  to  notice  that  It  la 
a  nuisance,  and  a  reauest  must  be  made  that 
It  may  be  abated,  before  an  action  wUl  He 
for  that  purpose,  unless  it  appear  that  be 
had  knowledge  of  Its  hurtfnl  <diaracter."  The 
reason  given  for  the  rule  that  notice  and  a 
request  to  abate  must  be  given  to  one  who 
becomes  the  owner  of  a  nuisance  which  was 
constructed  by  another  Is  that  such  a  person 
may  be  iguorant  of  the  character  of  the  thing 
denominated  a  nuisance,  and  that  a  notice 
and  request  to  abate  would  place  him  upon 
the  same  ground  as  the  original  wroi^doer. 
If  he  is  not  Ignorant,  the  reason  for  giving 
notice  falls  and  the  rule  disappears. 

In  this  case  the  evidence  shows  that  the 
knowledge  of  the  defendant  of  the  nuisance 
In  question  was  equal  to  or  better  than  that 
of  the  plaintiff.  The  fence,  the  excavation, 
the  embankment,  and  the  narrow  passage- 
way between  the  embankment  and  the  fence 
were  all  on  the  right  of  way  only  a  few  feet 
from  the  railroad  track.  The  section  fore- 
man whose  duty  It  was  to  keep  the  track, 
fence,  and  right  of  way  in  proper  repair 
passed  and  repassed  this  spot  frequently,  and 
personally  examined  the  passageway,  and 
promised  to  have  It  fixed,  so  that  stock  could 
not  enter  It.  If  the  rule  contended  for  by  the 
defendant  were  a  new  que&tlon  In  this  state, 
we  would  without  hesitation  decline  to  apply 
It  to  the  facts  here  presented,  and  certainly 
we  feel  no  disposition  to  modify  or  limit  the 
position  already  taken  by  this  court  Notice 
of  and  a  request  to  abate  the  nuisance  was 
unnecessary  In  this  case.  Actual  knowl- 
edge of  Its  existence  was  sufficient  The  at- 
torney for  plaintiff  upon  notice  under  the 
statute  took  at  his  office  before  his  own 
stenographer  who  was  a!k:o  a  notary  public, 
the  deposition  of  a  witness  who  raided  In 
Colorado ;  the  defendant's  attorney  being 
present.  When  the  evidence  of  the  witness 
was  transcribed,  it  was  not  such  as  the  plaln- 
tUTs  attorney  expected  and  he  did  not  have 
it  filed  in  court  Upon  the  trial,  the  stenog- 
rapher was  called  upon  to  testify,  and  she 
related  the  facts  about  this  deposition.  The 
defendant  requested  the  court  to  order  the 
deposition  to  be  brought  Into  court  which  it 
declined  to  dp.  We  think  the  conclusion  of 
tlie  court  was  correct.  The  deposition  was 
not  taken  by  the  stenographer  as  an  officer 
of  the  court  like  a  commissioner  would  have 
been.  The  court  had  no  power  or  control 
over  the  paper.  There  was  nothing  it  could 
do.  Besides,  there  was  an  abundance  of  op- 
portunity under  the  statute  which  wonld 
bare  enabled  the  defendant  to  obtain  the 
evidence.  Every  deposition  intended  to  be 
read  must  be  on  file  at  least  one  day  before 
the  day  of  trial.  Geo.  St  1901,  S  4800.  An 
examination  of  the  papers  filed  in  the  case 
would  bare  shovm  the  absence  of  this  deposi- 
tion when  an  application  for  a  continuance 


could  have  been  made  and  under  the  tactM 
here  sliown  would  have  been  granted,  and 
the  deposition  of  the  witness,  could  have  been 
obtained  if  the  one  already  taken  had  not 
l>een  produced.  No  doubt  an  application  for 
a  continuance  made  upon  the  trial  when  the 
order  was  requested  would  have  been  granted 
under  these  circumstances.  Therefore  the 
substantial  rights  of  the  defendant  were  not 
injured  by  such  refusal  and  it  was  not  error 
to  do  so. 

The  disposition  of  the  main  question  pre- 
sented by  the  railroad  company  disposes  of 
the  other  questions  presented,  so  that  they 
need  not  be  considered. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 

(U  Kan.  O 

HOI/rON  BLECTRIC  CO.  t.  BOARD  OF 

COBTRS  or  JACKSON  COCNTT  et  si. 
(Supreme  Court  of  Kansas.  Nov.  6,  1009.  Be> 
hearing  Denied  Dec  17.  1900.) 

1.  Taxation  ({  440*)— Eq^AuzAnon  of  Val- 
ues—Review BT  CoUBTa. 

The  action  of  the  board  of  eqn&lizatlon 
Id  equalising  values  for  taxation,  when  free 
from  corruption  and  fraud,  is  not  subject  to 
the  revision  or  control  of  the  courts. 

[EM.  Note.— For  other  caaeL  see  TazstloiL 
Dec  Dig.  I  449.*} 

2.  TaXATIOH     (S   440*)   —   PBOOESDINGB  OF 

Equalization  Boabd  —  Conbtbuotioii  ih 

Favob  of. 

The  record  of  the  proceedings  of  the  coonty 
commiBsioners,  when  sitting  as  a  board  of  equal- 
ization, should  be  liberally  viewed,  and,  when 
open  to  Interpretation,  shontd  be  given  one 
that  would  uphold  rather  than  nallii^  sndi  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  794 ;  Dec.  Dig.  |  449.*) 

8.  Taxation  (S  449*)- BquAUZATiOM  of  Val- 
ues—Info  em  ality. 

An  informal  entry  of  sn  Increase  of  the 
valuatioD  of  the  property  of  a  taxpayer  by  the 
commissionen  at  the  time  of  tbeir  meeting  for 
equalizing  the  valuation  ot  property  for  pnr^ 
poses  of  taxation  will  be  deemed  to  be  the  act 
of  the  board  of  equalization. 

[Ed.  Note.— For  other  cases,  see  Taxatlcm, 
Cent.  Dig.  {{  790-799;  Dec.  Dig.  {  44a*j 

(Syllabus  bj  tin  Courts 

.  Error  from  District  Conrt,  Ja<AB0u  Comi- 
ty; Marshall  Ocphart,  Judge. 

Action  by  the  Holton  Electric  Company 
against  the  Board  of  Cotmty  Commls^oners 
of  Jackson  County  and  anotiier.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Charles  Hayden,  for  plaintiff  In  evror.  M. 
A.  Bender,  for  defendants  In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  the  Holton  Electric  Company 
against  the  board  of  county  commissioners 
and  the  county  treasurer  of  Jackson  county 
to  recover  f306.45  paid  by  the  company  as 
taxes  under  protest,  and  which  It  alleges 
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are  excessive  and  Ul^I.  The  property  of 
the  company  -was  listed  as  of  the  value  of 
$8,200  and  asseffied  for  the  purposes  of  taxa- 
tion at  one-fonrth  of  that  value,  to  wit,  $S00. 
At  the  rates  imposed  under  the  levies  made 
the  taxes  of  the  company  under  that  valua- 
tion amounted  to  $46.40.  The  commission- 
ers, however,  raised  the  valuation  from  $800 
to  $6,075,  which  operated  to  Increase  the 
taxes  of  the  company  from  $46.40  to  $302.35. 
The  trial  court  upheld  the  increase,  and  de- 
cided in  favor  of  the  appellees.  The  legality 
of  the  Increase  is  Involved  In  this  contro- 
versy, and  It  depends  lately  upon  the  ca- 
pacity In  which  the  board  acted  when  the 
valufttlon  was  raised.  On  one  side  It  Is 
contended  that  the  action  was  taken  by  the 
board  of  county  commissioners,  and,  as  the 
value  was  increased  without  special  notice  to 
the  company,  it  was  of  no  validity.  The 
other  side  contends  that  the  raise  in  valua- 
tion was  the  act  of  the  board  of  equaliza- 
tion, and  that  no  notice  was  necessary  other 
than  the  general  Dewspa[>er  notice  given  by 
the  county  clerk  of  the  meeting  for  equall- 
ution. 

The  evldoice  shows  that  the  commission- 
ers met  as  a  board  of  equalization  at  the 
proper  time,  on  June  5,  1905,  and  proceeded 
to  examine  returns.  Interview  assessors,  and 
"make  such  changes  in  valuation  as  in  their 
judgment  was  deemed  equitable."  Each  day 
the  commissioners  adjourned  to  meet  the 
following  day  as  a  board  of  equalization, 
and  so  continued  from  day  to  day  until  their 
wort  was  completed  on  June  10,  1906.  The 
record  of  thtir  proceedings  does  not  set 
out  sijeclfically  and  in  d^il  their  action  io 
increasing  and  equalizing  the  taxes  of  the 
appellant.  There  are  entries,  however,  oppo- 
site the  name  of  the  company  on  the  assess- 
ment roll  mider  the  head  of  "Total  Amount 
Valuer  "800,"  and  then  over  In  another  col- 
umn and  under  the  head  of  "Valuation  as 
Bqu&llzQd  by  Board"  "6075,"  and  under  a 
column  of  remarks  is  the  mtry  "Raised  by 
Gom'rs."  These  entrlee,  although  not  full 
and  formal,  show  plainly  enough  tiiat  the 
commissioners,  for  the  purpose  of  equalizing 
the  valuation  of  the  inroperty  of  the  com- 
pany, increased  the  returned  amount  of  $800 
to  16,076.  It  is  argued  that  the  wch^ 
"Raised  by  Gom'rs,*'  indicate  that  it  was 
done  by  the  board  of  coun^  commlsslcmers. 
Instead  of  the  board  of  equalisation.  As  the 
same  commissioners  act  In  both  capacities, 
and  as  the  action  was  taken  by  them  at  the 
time  of  equalization  and  in  connection  with 
the  equalizing  of  taxing  valnes,  the  record 
Is  fairly  open  to  the  Into-pretatlon  that  tlie 
Increase  was  made  when  the  commlssionem 
were  acting  in  the  capacity  of  a  boai4  of 
equalisation.  Such  records  are  to  receive  a 
liberal  Interpretation,  and.  If  possible^  one 
which  will  sustain  rather  than  nullify  the 
proceedings  of  the  board.  Fowler  r.  Russell, 


45  Kan.  426,  %  Pac.  871 ;  Symns  v.  Graves, 
65  Kan.  628,  70  Pac.  591. 

Oomplaint  Is  made  that  the  chairman  of 
the  board  was  permitted  to  testify  that, 
when  the  Informal  entry  was  made,  the 
commissioners  were  sitting  in  the  capacity 
of  a  board  of  equalization.  The  testimony 
of  the  record  alone  was  probably  sufflcleat, 
but  that  given  by  the  chairman  supplement- 
ed, and  made  clearer,  a  brief  and  somewhat 
obscure  entry  and  in  no  event  can  It  be  con- 
sidered prejudicial  error.  Rock  Greek  Town- 
ship V.  Godding,  42  Kan.  648,  22  Pac  741. 
As  the  board  of  equalization  may,  in  its 
discretion,  fix  its  own  rules  for  obtaining 
testimony  and  galnlug  information  as  to  the 
values  of  property,  much  of  the  testimony 
proposed  by  appellant  was  immaterial.  It 
has  been  decided  that:  "In  Increasing  the 
valuation  of  tracts  of  real  estate,  the  coun- 
ty board  of  equalization  Is  not  required  to 
examine  witnesses,  or  to  resort  to  any  par- 
ticular class  of  evidence.  It  is  its  own  Judge 
of  what  It  will  rely  on  in  making  its  orders, 
and  Ita  conduct  will  not  be  controlled  by  the 
courts  unless  it  acts  corruptly,  or  in  a  man- 
ner 80  oppressive,  arbitrary  or  capricious  as 
to  amount  to  fraud."  Symns  v.  Graves,  su- 
pra. The  same  rules  apply  to  the  equaliza- 
tion of  the  values  of  [wrsonal  property,  and 
there  was  no  attempt  made  to  show  tliat 
there  was  any  fraud  In  the  action  of  the 
board  in  this  Instance. 

There  was  no  occasion  for  an  Inquf^  as 
to  whether  the  board  considered  other  pr<^ 
erty  than  that  returned  to  the  assessor.  In 
defendants*  answer  It  Is  speclQcally  alleged 
tliat  the  company  had  listed  all  of  its  person- 
al property  in  the  county,  and  that  the  same 
was  by  the  assessor  valued  at  $3,200  and 
assessed  for  texatlon  at  $800.  The  reply  con- 
tained no  dHilal  of  this  averment  and  hence 
there  was  no  room  for  the  contention  that 
the  valuation  was  Increased  because  of  add- 
ed property. 

No  substantial  error  Is  found  in  any  of  the 
rulings,  and  therefore  the  judgment  of  tibe 
district  court  will  be  affirmed.  All  the  Jui* 
ttces  concurring, 

(U  WftBb.  U4) 

DAVIBS  et  ox.  v.  WIOKSTROM. 
(Suiweme  Court  of  Washington.  Dec.  2, 190D:) 

1.  BoniTDABiKs  n  5*HCoiinjCTzno  Caxu— 

GOTTBSX  AHD  DISTANCE. 

While,  in  general,  course  and  distance  yield 
to  natural  and  ascertained  objects,  yet,  wner* 
these  are  wantinir,  and  the  course  and  distance 
cannot  lie  reconciled,  there  is  no  onivetsat  ml* 
tliat  one  be  preferred  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  8^1 ;  Dec.  Dig.  I  3.«] 

2.  Boundaries  (|  49*)— DEscBimoir— Uwckb- 
Tain  Location. 

Where  the  locaticm  of  land  is  rendeied 
doubtful  by  insufficient  or  inconsistent  descrip- 
tion In  fL  oHivcyance,  the  construction  put  there- 
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<m  by  tlitt  parties*  loeatioa  on  flie  ground  maj 
be  resorted  to'  to  determine  their  intention. 

[Ed.  Note.— For  other  caBes,  see  Boundaries, 
Cent.  Dig.  St  243-248;  Dec  Dig.  1  40.*] 

3.  BouNDABiEs  (8  37*)— Location— Evidence. 

In  ejectment,  evidence  Acid  to  sustain  a 
finding  that  the  parties  located  a  specified  line 
OB  the  grouQd  aoon  after  the  execution  of  a 
certain  deed  containing  an  oneertain  description 
B8  their  commOQ  boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  i  37*] 

4.  Adterbe  Possessioit  (I  66*)  —  BounoABT 
Line— Fences— BviDENCE . 

Detendaot  coqstnicted  a  fence  in  1805,  on  a 
specified  line  claimed  by  bim  as  the  boundary 
between  his  lands  and  those  of  plaintiffs,  and 
inclosed  the  land  In  dispate.  Defendant  com- 
menced to  clear  the  land  soon  after  inclosing  it, 
and  set  out  a  portion  to  orchard.  He  built  a 
corduroy  road  along  and  near  the  alleged  line 
fence  with  a  gate  in  his  water  front  fence,  where 
it  iMrdered  on  a  sonnd,  and  maintained  the 
fence  from  that  time,  thongh  a  portion  became 
in  bad  repair.  Held,  that  the  construction  of 
the  fence  and  defendant's'  possession  was  no- 
tice to  plaiatifFs  that  defendant  claimed  and 
hitendad  to  claim  It  as  the  dlTidon  Una,  and  that 
defendant  had  acquired  title  to  the  land  up  to 
the  fence  by  adverse  possession. 

[Dd.  Note.— For  other  cases,  see  Advene  Pos- 
session, Dec.  Dig.  I  66.*] 

•  D^artment  2.  Appeal  from  Snpe^or  Court, 
King  County;  Uitchell  Ollllam,  Jadg& 

Action  by  Griffith  Davies  and  another 
against  Vetet  'Wicbitrom.  Judgment  for  de- 
fendant, and  plaintlCte  appeal.  Affirmed. 

George  B.  de  Stelguer,  for  apptilants. 
Bausman  &  Kelleher,  for  respondent 

FAB.EBB,  J.  This  Is  an  action  of  eject- 
ment, by  which  the  plalntifib  seek  to  recov- 
er from  the  defendant  certain  land  in  West 
Seattle,  which  they  daim  he  is  unlawfully 
withholding  the  possession  of  from  them. 
Trial  was  had  by  the  court  without  a  Jury, 
reeultlog  in  flndiogB  and  Judgment  In  favor 
of  defendant,  from  -wbUSi  pUtinUffii  have  ap- 
pealed. 

Reference  to  the  accompanying  plat,  com- 
piled from  the  record,  which  shows  approx- 
imately the  lines  and  land  in  dispute,  will 
render  the  facts  more  readily  understood,  in 
connection  with  a  statement  of  them.  The 
substance  of  the  flndlngs  made  by  ths  trial 
court  are:  That  In  1874,  by  mesne  convey- 
ances from  the  Dnited  States,  the  defendant 
became  possessed  in  fee  simple  of  lot  1  of 
section  10.  township  24  north,  of  range  8  east, 
which  includes  the  land  tn  controversy.  That 
in  1876  he  sold  and  conveyed  to  Jacob  R. 
Olsen  and  Jahan  Brygger  a  portion  of  lot  1 
described  as  follows:  'M^smm^dng  at  the 
southeast  comer  of  lot  1  of  section  10,  town- 
■hip  24  north,  of  range  3  east;  and  running 
thence  west  along  the  south  boundary  line 
of  said  lot  1,  0  chains  and  87  links ;  thence 
north  30*  26'  west,  20  chains,  to  the  meander 
line  of  the  shore  of  Puget  Sound;  thence 
along  Bald  meander  line  north  47°  east,  6 
iduUns  and  6  links,  to  the  mouth  of  a  small 


brook;  thosce  sooth  87*  57*  east,  T  chains 
and  85  Hnks;  thrace  eas^  10  chains  and  1 
link,  to  the  section  line  between  sections  10 
and  11 ;  thence  south  along  said  section  line, 
16  chains  and  46  links,  to  the  place  of  be- 
ginning." That  soon  after  the  sale  and  con- 
vey aiice  the  defendant  and  his  grantees  meas- 
ured along  the  shinre  line  of  Puget  Sound  a 
distance  of  6.06  dialns  southwesterly  from 
the  mouth  of  tiie  small  brook  mentioned  In 
the  deed,  and  established  the  dividing  line 
between  their  respective  lands;  this  being 
the  line  B,  C,  Intended  to  be  dascrtt^ed  la 


1 
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the  deed.  That  in  the  spring  of  1S85  defend- 
ant buUt  a  fence  upon  the  line  so  establish- 
ed, which,  together  with  others,  inclosed  the 
land  In  controversy.  That  defendant  has 
maintained  said  fence  and  Inclosure  substan- 
tially ever  since.  That  since  the  building  of' 
the  fence  defendant  has  uninterruptedly,  by 
himself  and  his  agents  and  tenants,  cleared* 
improved,  and  cultivated  portions  of  the  land, 
and  for  more  than  10  years  prior  to  the  com- 
mencement of  this  action  has  been  In  the  ac- 
tual, open,  notorious,  visible,  and  uninter- 
rupted possession  of  the  land,  and  Is  now  In 
possession  thereof,  and  during  all  of  said 
time  he  has  asserted  the  right  of  ownership 
and  possession  of  said  land  adverse  to  plain- 
tiffs and  to  all  the  world.  Plaintiffs'  counsel 
excepted  to  these  findings,  especially  to  ttie 
portions  relating  to  establishing  of  the  line, 
building  the  fence  thereon,  and  acts  of  ad- 
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^reree  possession,  and  requested  findings  fa- 
vorable to  plalnUflb  as  niceesaors  in  Interest, 
by  mesne  conveyances,  Olsen  and  Bryg* 
ger,  Tblcb  being  refoBed.  noted  ezc^tlona  to 
such  refusal. 

Learned  counsel  tot  appellant  makes  two 
general  contentlonB.  wblch  are,  In  substance 
tbat  tbe  trial  court  erred  In  holding :  (1) 
Tliat  the  deed  from  defendant  to  Olsen  and 
Brygger  did  not  convey  tbe  land  In  contro* 
versy;  and  that  dtfendant*8  adverse  pos- 
session was  snch  as  to  give  talm  good  title 
to  the  land  involved. 

It  Is  plain  that  the  calls  In  the  deed  of  de- 
fendant to  Olsen  and  Brygger  are  not  con- 
sistent; In  that,  the  course  given  fbr  the 
southweatem  boundary,  B,  C,  If  followed  lit- 
erally, will  eztoad  the  northwestwn  or  wa- 
ter front  boundary,  G;  G^,  D,  about  141  fWt 
In  addition  to  the  aXM-  chains  called  for  In 
the  description.  This  is  on  the  assumptton 
that  tits  mouth  of  the  small  brook  was  at 
the  date  of  the  deed,  and  has  at  all  times 
since  then  been,  In  tbe  bvda  place,  which  we 
think  is  fully  warranted  by  the  evidence  It 
is  argued  by  counsel  for  appellant  tliat  the 
course  of  the  call  B,  O,  most  control  tbe 
length  of  the  call  O',  D,  because:  (1)  "If 
^ere  la  on  inconsistency  between  -  different 
calls,  ordinarily  the  first  call  controls** ;  and 
<2>  *af  there  is  an  inconsistency  between 
distance  and  direction,  direction  controls." 
While  there  are  decisions  of  the  courts  wliich 
in  a  measure  seem  to  recognize  these  rules  as 
aids  in  arriving  at  the  true  intwitlon  of  the 
parties  to  a  conveyance^  we  do  not  think  any 
such  rules  can  be  deduced  from  the  decisions 
so  as  to  be  made  of  universal  application. 
Tbe  degree  of  aid  such  rules  may  render  In 
controlling  Inconsistent  calls  in  a  descrip- 
tion will  necessarily  be  affected  to  Che  ^tent 
that  other  legitimate  aids  are  present  or  ab- 
seat  In  1  Warvelleon  Vendors  (2d  Ed.)  i  377, 
it  is  stated:  "It  Is  oftm  stated,  as  a  gen- 
eral proposition,  that  course  controls  distance, 
yet  there  is  no  universal  rule  that  obliges 
us  to  prefer  one  to  the  other ;  and  when  nat- 
ural and  ascertained  objects  are  wanting,  and 
the  course  and  distance  cannot  be  reconciled, 
one  or  the  other  may  be  preferred  according 
to  clrcumBtances."  In  the  case  of  Preston's 
Heirs  V.  Bowmar,  6  Wheat.  580,  682,  5  L.  Ed. 
336,  Justice  Story,  speaking  for  the  United 
States  Supreme  Court,  said :  "It  may  be  laid 
down,  as  an  unlrersal  rule,  tbat  course  and 
distance  yield  to  natural  and  ascertained  ob- 
jects; but  where  these  are  wanting,  and  the 
course  and  distance  cannot  be  reconciled, 
there  is  no  unlTeraal  rule  that  obliges  us  to 
prefer  the  one  or  the  other.  Cases  may  ex- 
ist in  which  the  one  or  the  other  may  be  pre- 
ferred upon  a  minute  examination  of  all  the 
circumstances.**  Lorlng  v.  Ncnrton,  8  Bfe.  61, 
68. 

We  believe  the  question  of  whether  or  not 
the  calls  will  be  controlling  according  to  their 
order  should  also  be  determined  upon  the 


principle  announced  by  tbeeo  anlhorltieB,  and 
tbat  the  rules  sought  to  be  invoked  by  learn- 
ed counsel,  whatever  their  influence-  may  be 
in  the  absence  of  an  other  aids,  tb^  do  not 
by  any  means  have  that  A^stee  of  force  the 
law  gives  to  the  rule  which  controls  courses 
and  distances  by  ptiysical  monuments  upon 
-Uie  ground.  The  case  of  Stokes  v.  Cnrtls, 
49  Wash.  235,  289.  94  Paa  1083,  is  dted  as 
an  instance  where  this  court  held  the  first 
call  omtrolled  the  second ;  but  It  appears  in 
that  case  that  the  latter  call,  bdng  one  of 
distance,  read,  "vaon  or  less,**  thus  render- 
ing it  less  certain  than  Ha  former  call,  which 
read  "east,"  unqualified.  In  the  cases  of  Dm 
V.  Oraham,  IS  N.  a  76;  27  Am.  Dee.  220,  and 
Blackburn  v.  Nelson,  100  OaL  886,  34  Pac. 
776,  cited  by  counsel,  the  calls  were  held  to 
be  controlling  in  Ihetr  ordw ;  but  in  those 
cases  there  seems  to  be  an  entire  absence  of 
all  other  aids  in  determining  the  intent  vt 
thB  parties.  Qur  attention  has  not  bem  call- 
ed to  any  decision  tthen  the  rule  has  hem 
controlling,  save  In  tbe  absence  of  all  other 
aids.  What  have  we  thai,  b^ond  the  un- 
certain and  inconsistent  language  of  these 
calls  in  the  description  to  asslBt  us  in  ar^ 
riving  at  the  intention  of  the  parties  as  to 
the  land  conveyed?  It  is  dementary  that; 
when  the  language  of  the  description  renders 
the  location  of  the  land  doubtful  by  Insnffl- 
<4ent  or  inconi^stent  description,  the  construc- 
tion put  upon  the  deed  by  the  parties  in  lo- 
cating the  premises  upon  the  ground  may  be 
resorted  to  for  the  purpoee  of  determining 
th^r  intention.  1  Warvelle  on  Tenders  (2d 
Ed.)  SS  373,  374  ;  2  Devlin  on  Deeds  (2d  Ed.) 
I  1042 ;  13  Cyc.  627. 

The  finding  of  ttie  trial  court  to  tbe  effect 
that  the  parties  located  the  line  B,  C,  upon 
the  ground  soon  after  the  execution  of  tbe 
deed,  as  their  common  boundary,  Is  challeng- 
ed by  appellants*  counsel,  as  not  being  war- 
ranted by  the  evidence.  We  have  read  all 
of  the  evidence  and  are  of  the  opinion  this 
finding  is  fully  sustained.  If  this  controven^ 
was  between  the  respondent  and  his  original 
grantees,  there  would  be  nothing  further  in 
the  cause  to  determine.  Their  own  construc- 
tion of  the  deed  would  determine  their  rights. 
What  is  there  to  give  notice  to  the  successors 
In  interest  of  Olsen  and  Brygger,  as  these 
appellants  have  become  by  mesne  conveyan- 
ces, that  this  is  the  construction  the  parties 
gave  to  the  deed?  There  Is  evidence  whldi 
we  think  warrants  the  conclusion  that  about 
the  year  1878  the  respondent  built  a  fence 
upon  the  line  B,  O',  running  back  from  C 
as  far  as  the  southeasterly  end  of  tbe  land 
here  In  dispute  to  the  foot  of  tbe  hill,  beyond 
which  the  land  lays  on  a  steep  hillside,  and 
that  such  fence  remained  there  with  the 
knowledge  and  consent  of  his  grantees,  Olsen 
and  Brygger,  at  least  until  after  they  partM 
with  title  to  their  land  by  deed  to  William 
H.  Hughes  and  his  associates  in  December, 
1882,  which  deed  describes  the  land  in  the 
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same  language  as  Id  the  deed  from  respond- 
ent to  Olaeu  and  Brygger ;  the  third  call 
therein  being  "6  chains  and  6  links  to  the 
month  of  a  small  brook."  Just  how  long 
this  fence  remained  there  Is  not  clear;  but 
It  was  removed  while  Hughes  and  his  associ- 
ates owned  the  adjoining  land,  and  we  think 
tbe  evidence  shows  the  removal  was  not  by 
consent  of  respondent.  Prior  to  1S85  Wil- 
liam H.  Hughes  and  wife  acquired  the  Inter- 
est of  their  associates.  This  brings  us  to  the 
building  of  the  fence  by  respondent  on  the 
line  B,  C,  In  1895,  which  with  other  fences 
incloaed  the  land  la  dispute  with  other  land 
of  respondent.  This  was  the  beginning  of 
respondent's  present  adverse  possession,  as 
found  by  the  trial  court 

The  appellants  acquired  their  interest  In  the 
land  from  William  H.  Hughes  and  wife  in 
July,  1897,  by  a  deed  which  purported  to  con- 
vey tbe  land  in  controversy  with  other  land 
to  the  northeast  The  evidence  we  think  Is 
clear  that  at  that  time  the  fence  which  re- 
spondent had  built  in  1695  <m  the  line  B,  C\ 
which  with  others  inclosed  the  land  in,^»- 
pute,  was  still  there,  and  that  respondent's 
possession  was  of  such  an  open  and  notorious 
character  as  to  Inform  the  appellants  he  was 
then  claiming  to  that  line.  This  fence  and 
possession  of  respondent  was,  we  think,  also 
sufficient  to  put  the  appellants  upon  inquiry 
and  suggest  to  them  the  probability  of  that 
being  the  Hue  intended  as  the  southwestern 
boundary  of  the  land  described  In  the  two 
earlier  deeds  upon  which  the  title  they  were 
then  acquiring  rested. 

As  to  tbe  evidence  of  respondent's  contin- 
uous adverse  possession  following  1895,  it  Is 
very  volumluons  and  somewhat  conflicting. 
However,  it  tends  strongly  to  show:  That 
he  commenced  to  clear  the  land  soon  after 
inclosing  it  in  1896 ;  that  he  set  oat  a  portion 
of  the  land  to  orchard,  together  with  his  oth- 
er land  adjoining,  in  the  fall  and  winter  of 
1896-97,  then  planting  upon  the  disputed  land 
20  or  25  tteea,  which  have  been  cared  for  ever 
since;  that  he  built  a  corduroy  road  along 
and  near  the  fence  on  the  line  B,  C,  and  also 
a  gate  in  his  water  front  fence  near  C,  which 
have  been  maintained  and  used  by  him  since 
Inclosing  tbe  land;  that  he  maintained  the 
fence  buUt  In  189S  until  the  bringing  of  this 
action,  though  It  also  appears  there  were  por- 
tions of  tbe  time  when  it  became  in  a  "bad 
state  of  repair  along  the  northerly  portion 
(about  one-half)  of  the  land  In  dispute,  which 
portion  Is  low  and  at  times  covered  by  the 
tide.  It  Is  clear  that  respondent  at  all  times 
claimed  to  own  the  land.  In  view  of  all  the 
eTldence,  we  think  the  learned  trial  court 
was  fully  warranted  In  concluding  that  re- 
spondent was  in  continuous  visible  posses- 
sion of  the  land  In  controversy,  adverse  to 
appellants,  accompanied  tty  claim  of  own- 
ership therein,  for  more  than  10  years  prior 
to  the  commencement  of  the  action.  Belllng- 


tiam  Bay  Land  Oo.  t.  Dibble,  4  Wash.  765, 
771,  81  Pac.  30 ;  N.  P.  R.  Co.  t.  Spokane,  45 
Wash.  229,  83  Pac.  135 ;  1  Cyc.  1022. 

We  are  of  the  opinion  that  the  judgment 
should  be  affirmed. 

It  is  so  ordered. 

RUDKI'N,  a  J.,  and  DUNBAB,  CROW, 
and  MOUNT,  concur. 

(S6  Wash.  202) 

GUTTER  V.  JOIKBB  et  at 
(Supreme  Ckiurt  of  Washington.   Dec.  6>  1909.) 

ATTACHUBNT  (J  343*)— RSDSIJ  VEST  BoKn— 
AOTION  OH  ATtAaHUKHT  BOND— REUCAaS  OV 
SUBBTIEB. 

Where  defendant  in  attachment,  without 
moving  affainat  the  attachment,  gave  a  redelivery 
bond  and  regained  possession  of  the  attached 
property,  he  tiiereby  admitted  the  validity  of 
the  attachment  and  waived  his  right  of  actioii 
for  damages  on  the  attachment  bond  on  hia  tab' 
seguentlv  succeeding  in  resisting  a  reoorery  on 
the  merits. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  $  343.*] 

Parker  and  Dunbar,  JJ.,  dissoiting. 

Department  2.  Appeal  trma  Snperidr 
Court,  King  Comity;   Boyd  3.  ToUmaiu 

Judge. 

Action  by  Max  Gutter  against  V.  L.  Jtrin- 
er  and  others.  Jndgmmt  for  defdndanla, 
and  plaintiff  appeals.  Affirmed. 

H,  B.  Foster*  for  appellant  Holzheliner, 
Herald  &  H<dslielmer,  for  reapondaita. 

MOUNT,  J.  Tbe  appellant  brought  this  ac- 
tion to  recover  alleged  damages  upon  an  at- 
tachment bond.  The  lower  court  sustained 
a  demurrer  to  the  complaint  and  dismissed 
the  action.   Plaintiff  appeals. 

It  appears  from  the  complaint  that  the 
respondent  Joiner  brought  an  action  for  al- 
leged debt  against  the  appellant  In  that 
action  a  writ  of  attachment  was  issued  upon 
the  ground  that  the  defendant  was  a  non- 
resident After  service  of  tbe  writ  the  de- 
fendant appeared  in  that  action,  and,  with- 
out moving  against  the  attachment  gave  a 
redelivery  bond  and  regained  possession  of 
the  attached  property.  A  judgment  was  sub- 
sequently rendered  in  that  action  in  favor 
of  the  defendant  Thereafter  he  brought 
this  action.  Tbe  question  is :  Does  the  giv- 
ing of  a  redelivery  bond  in  such  cases  waive 
the  right  of  action  upon  the  attachment  bond? 
This  court  In  Brady  v.  Onffroy,  37  Wash. 
482,  79  Paa  1004,  In  considering  the  effect 
of  a  redelivery  bond  under  our  statute,  said: 
"The  giving  of  the  bond  effects  the  immedi- 
ate discharge  of  the  attachment,  and  release 
of  the  property,  and  the  bond  then  becomes 
a  security  for  any  Judgment  that  shall  be 
rendered  against  the  defendant  The  cases 
hold  that  when  such  a  bond  has  been  given 

under  a  statute  requiring  an  unconditional 
 • 
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promise  to  perform  the  jndgrment  of  the 
court,  the  defendant  is  thereby  estopped  to 
raise  any  question  as  to  the  regnlarlty  of  the 
attachment."  After  citing  cases  and  discuss- 
ing the  provisions  of  the  statute,  the  opinion 
concludes :  "Therefore,  under  our  law,  a  de- 
fendant in  attachment  has  the  option  to  first 
try  the  question  of  the  regularity  of  the  at- 
tachment, or  to  give. the  bond.  If  he  elects 
to  give  the  bond,  which  under  our  statute 
must  provide  for  the  performance  of  the 
Judgment  of  the  court,  he  thereby  gains  the 
advantage  of  an  immediate  release  of  the 
property  and  discharge  of  the  attachment 
But,  in  Ilea  thereof,  under  the  above  au- 
thorities, the  bond  stands  as  security  for  any 
Judgment  that  may  thereafter  be  rendered 
against  him  In  the  action,  and  both  he  and 
bis  surety  waive  any  right  to  attack  the 
regularity  of  the  attachment"  While  the 
main  question  in  that  case  was  not  the  same 
as  here,  we  think  the  rule  tbere  stated  Is 
sustained  by  the  authorities  cited,  to  which 
may  be  added  Blck  v.  Lang,  16  Ind.  App. 
503,  44  N.  K  555,  Plxley  v.  Reed,  26  Minn. 
80,  1  N.  W.  800,  and  4  Cyc.  687,  and  Is  con- 
clusive of  the  question  In  this  case. 
The  Judgment  la  therefore  affirmed. 

BtTDKIN.  a  J.,  and  CEOW,  J.,  concur. 

PARKER,  J.  (dlssentlnj^.  X  cannot  concur 
In  the  holding  of  the  majority  opinion,  to  the 
effect  that  a  defendant  in  whose  favor  a 
Judgment  has  been  rendered  upon  the  merits, 
Id  an  action  brought  against  him  to  recover 
an  alleged  debt  wherein  the  plaintiff  has  giv- 
en the  usual  bond  and  caused  an  attachment 
to  be  Issued  and  property  of  the  defendant : 
seized  tbei%under,  waives  his  right  to  sue 
npoD  the  attachment  bond  for  actual  dam- 
ages resulting  1»  him  from  such  seizure  by 
the  giving  of  a  redelivery  bond  and  thereby 
recovering  possession  of  his  property.  In 
my  opinion  the  authorities  cited,  as  well  as ! 
the  numerous  citations  In  Brady  t.  Onffroy, 
37  Wash.  4,82,  489,  79  Pac.  luU4,  go  no  far- 
Uier  than  to  support  a  holding  to  the  effect 
that  when  a  redelivery  bond  is  girai,  the 
defendant  and  his  sureties  thereby  waive 
the  right  to  question  the  attachment  pro- 
ceedings in  that  case  or  In  any  proceeding 
wherein  a  judgment  rendered  against  defend- 
ant in  that  case  is  sought  to  be  enforced. 
But  it  does  not  follow  that  when  the  de- 
fendant successfully  resists  plaintiff's  claim 
upon  the  merits,  and  judgment  is  rendered 
accordingly,  as  is  here  alleged,  he  has  waived 
actual  damage  caused  by  the  seizure  under 
the  attachment  by  the  giving  of  redelivery, 
bond,  and  reclaiming  his  property. 

The  theory  of  the  decisions  seems  to  be 
that,  'u  the  defendant  has  any  cause  to  show 
why  the  attachment  should  not  have  been 
sued  out  he  sbould  present  It  In  some  form 
by  motion  or  otherwise  In  the  attachment 


suit  before  giving  a  redelivery  bond,  which  Is 
a  voluntary  substitute  for  the  attachment 
No  doubt  this  Is  sound  as  applied  to  all  law- 
fnl  objections  to  the  attachment  then  avail- 
able to  the  defendant^  but  a  motion  to  dis- 
charge an  attachment  cannot  be  supported 
by  denying  the  existence  of  the  debt  That 
goes  to  the  merits  of  the  cause,  and  of  neces- 
sity can  only  be  determined  upon  the  trial. 
Nothing  It  seems  could  more  conclusively 
show  that  the  attachment  was  wrongfully 
sued  out  than  a  judgment  against  the  plain- 
tiff upon  the  merits  (4  Oyc.  835) ;  yet  nntll 
trial  upon  the  merits,  the  defendant  has  no 
means  of  showing  there  Is  no  debt  upon 
which  the  attachment  Is  based.  The  defend- 
ant may  be  greatly  damaged  by  the  seizure 
(though  whether  much  or  little  does  not  af- 
fect the  principle  Involve^  before  he  secures 
the  return  of  his  property  through  a  redeliv- 
ery bond,  and  he  Is  not  limited  as  to  the  time 
of  so  reclaiming  his  property,  save  by  the 
rendering  of  a  judgment  against  him.  Tbere 
Is  sound  reason  for  holding  that  the  giving 
of  a  redelivery  bond  is,  In  effect,  an  admis- 
sion of  the  regularity  of  the  attachment  so 
fnr  as  defenses  to  the  attachment  proceed- 
ings then  available  to  defendant  are  concern- 
ed. But  it  certainly  cannot  be  said  that  the 
giving  of  a  redelivery  bond  Is  a  waiver  of  all 
actual  damage  on  account  of  the  wrongful 
attachment  when  such  wrongfulness  results 
from  the  nonexistence  of  the  debt  alleged 
as  a  basts  of  the  attachment,  when  such  fact 
cannot  be  Invoked  to  show  the  wrongful  su- 
ing out  of  the  attachment  until  the  original 
suit  has  been  determined  In  defendant's 
favor  upon  the  merits.   I  therefore  dissent 

DCNBAB,  J.  I  concur  In  the  dlsaoktliig 
opinion  of  PARKER,  J. 


(SS  Wash.  27S} 

HDLLIESON  T.  SEATTLE  IBLECTBIC  OO. 
(Supreme  Court  of  Waabington.  'Dec.  10,  1900.) 

1.  Street  Rahaoads  ({  98*)— Golusiohs— 
Oblioation  or  Pidebtbiamb. 

One  approaching  a  street  car  crossioK  wtOi 
knowledge  of  the  situation  mnst  use  orainary 
care,  and  cannot  heedlessly  cross  the  track, 
and  throw  the  entire  burden  of  his  safety  on 
the  mot<»iiiaB  on  an  approachlnc  car. 

[Ed.  Note^— For  other  cases,  see  Street  Bail- 
roods.  Cent  Dig-  If  204^208;  Dea  Dig.  |  08.*] 

2.  Stbebt  B.AILBOAD8  (f  85*)— Ubi  or  Snoonrs 

—Right  of  Pedestrians. 

The  right  of  pedestrians  and  of  a  street 
railroad  are  equal  and  their  duties  are  recip- 
rocal, and  neither  has  the  exclnsive  right  of  wu, 
but  each  must  have  due  regard  to  the  rights 
of  the  other. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  K  193,  185;  Dec.  Dig.  I  85.*] 

3.  Street  Railroads  (i  99*)  —  OBOsainGB — 

DUTT  or  PBDBSTBIAITS. 

The  rule  that  the  fallore  of  a  pedestrian 
to  look  and  listen  before  crossing  a  street  cor 

track  is  not  negligence  per  se  does  not  mean  that 
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one  can  caNlcBslT  cross  the  track  withoat  using 
his  Bcnses  for  hU  protection ;  and,  in  detennin- 
iag  the  question  fn  contribatorT'  neglifence,  the 
fiulure  to  ktok  and  listen  Is  a  fact  to  be  oon- 
ddend. 

[Ed.  Note^For  other  caws,  see  Stzoet  BaO- 
nads.  Cent  Diff.  U  204^-208;  Dee.  Dig.  |  9a*] 

4.  Stbket  Rah-koads  (|  98*)  —  Cbosbimob  — 

DuTT  or  PBDE£TRIANB. 

A  pedestrian,  bnotving  the  sitaatlon,  np- 
pioacbea  a  street  car  crossing  at  night.  She 
saw  two  cars  on  the  west  side  of  the  crossingt 
and  started  across,  and,  when  a  littla  oat  from 
the  crossing,  she  looked  east,  and  saw  no  car, 
and  went  along.  A  car  from  the  east  struck  her. 
The  car  was  ronnlng  10  miles  an  hour.  From 
the  curb  to  the  first  rail  was  10  leet  The  air 
was  lighted,  and  had  a  headlight  Held,  that 
she  was  guilty  of  contiibatoi7  negligence  as  a 
matter  of  law. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  204-208;  Dee.  Dig.  {  W,*} 

Fttllerton.  diseoiting; 

Department  1.  Appeal  from  Snperlor  Court, 
King  County ;  Mitch^  QllUam,  Judge. 

Action  b7  Helga  HelUeson  against  the  Seat- 
tle Electric  Company.  From  a  Judgment  for 
plaintiff,  d^endant  appeals.  BeveiBed,  and 
cue  lananded  for  digmlaaal. 

James  B.  Howe  and  Hugh  A.  Talt,  for  ap- 
pellant  Martin  J.  Lund  and  Vtnce  H.  Faben. 
for  respondent 

MOBBIS,  J.  On  September  17,  1907,  the 
respond^t  left  the  place  where  sl^  waa  tem- 
porarily employed  to  co  to  her  home  on  the 
comer  of  Pine  street  and  Bellerue  avoiue, 
Seattle,  She  walked  west  on  the  north  aide 
of  Pine  street;  until  she  came  to  Bellerue  aTe> 
nue.  Wbea  she  reached  the  ejist  side  of  Bel* 
terue  avenue  she  saw  two  cars,  one  headed 
east  and  the  other  west  on  the  west  side  of 
Bellerue,  which  It  appears  was  the  usual 
stopping  place  Cor  cars  at  that  street  inter- 
section. She  was  thrai  liviDg  on  the  south- 
west corner  of  these  two  streets,  and,  think- 
ing ahe  had  time  to  cross  the  track  before 
the  east-bound  oar  reached  the  east  crossing, 
she  started  to  cross  Pine  on  the  east  side  of 
BelleTue.  At  the  time  she  reached  the  cross- 
ing It  was  dark,  about  7:30  p.  nu,  and,  after 
seeing  the  situation  of  the  two  cars  on  the 
west  Bide  of  the  croBsing,  she  says  she  start- 
ed across,  and  when,  using  her  own  language, 
"a  little  out  from  the  crossing,"  she  looked 
east  on  Pine,  and,  seeing  no  car,  went  ou. 
She  had  one  foot  over  the  first  rail,  when 
she  saw  a  car  approaching  from  tiie  east 
She  says  i^e  only  had  time  to  withdraw  her 
foot  when  the  car  struck  her  up(Hi  her  left 
shoulder,  throwing  her  to  the  sidewalk,  and 
Inflicting  the  Injuries  complained  of.  In  fix- 
ing the  time  ahe  looked  east  with  reference 
to  the  time  she  started  to  cross,  she  says: 
"It  was  Just  a  short  time  before  I  crossed. 
*  *  *  I  know  it  was  before,  hut  I  cannot 
teil  how  long.  •  •  •  i  could  not  say  any 
time.   If  was  Just  a  moment  before  X  went 


over."  Another  answer*  was:  "I  can  say  it 

was  better  than  a  monwnt  before." 

The  n^ligence  complained  of  was  failure 
to  ring  the  bell,  and  she  testified  that  no  bell 
was  rung.  The  testimony  of  other  witnesses 
upon  this  point  was  given  by  two  passengers 
on  the  car  and  the  motormao.  One  passen- 
ger, Jones,  testified:  *^  couldn't  say  that  it 
did  ring  or  that  it  didn't  ring."  The  other 
passenger,  Plckford,  says  the  bell  was  rung 
three  or  four  times  between  Summit  (one 
block  east)  and  Bellerue,  and  .that  the  bell 
was  rung  within  a  car  length  of  the  crossing. 
The  motorman  testified  tliat  he  rang  the  bell 
three  or  four  Umes  between  Summit  and  Bel- 
levue,  and  once  or  twice  Just  before  striking 
respondent  He  also  testified  he  did  not  see 
the  respondent  until  she  stuped  out  from  the 
shade  of  a  tree  and  stepped  onto  the  track. 
This  tree  was  shown  to  be  set  about  12  feet 
east  tnm  the  GroBsIng^  and  Its  foliage  was 
from  15  to  18  f^t  in  fflaineter.  It  was  also 
shown  that  there  was  an  are  light  hanj^ 
nearest  -to  the  northeast  comer  of  the  cross- 
ing; that  between  Summit  and  Bellerue  the 
cor  was  running  on  a  downgrade  of  7.8  per 
cent  at  eight  or  ten  miles  an  hour;  and  that 
from  the  curb  where  respondent  started  to 
cross  the  street  It  was  ten  teeA  to  the  first 
roll,  over  which  she  placed  her  foot  before 
she  saw  the  car.  The  verdict  was  In  favor  of 
respondent,  and,  the  court  denying  appel- 
lant's moUon  for  Judgment  notwithstanding 
the  verdict,  this  appeal  is  taken,  and  this  rul- 
ing and  others  involving  the  same  point  are 
assigned  as  error.  It  Is  apparent  that  the 
only  question  involved  in  the  appeal  to:  Was 
respondent  guU^  of  such  c(Hitrlbut»ry  negU- 
gence  as  to  preclude  her  recovery. 

Bespondent  hod  lived  <m  the  southwest 
com^  of  this  crossing  for  about  eight  months, 
and  was  familiar  with  the  fact  that  a  num- 
ber of  different  cor  lines  ran  over  these 
tra<^,  and  that  cars  passed  there  frequutt- 
ly  in  both  directions.  She  approached  this 
crossing,  then  well  knowing  the  situation,  and 
she  was  bound  to  use  such  a  degree  of  core 
as  an  ordinary,  prudent  person,  having  such 
knowledge  ot  the  situation  would  use  under 
like  circumstances.  If  she  had  done  so,  the 
conclusion  is  irresistible  she  would  not  have 
been  Injured.  She  says  she  looked  a  moment 
before  she  started  across,  but  saw  notblnj^ 
and  heard  nothing;  yet  It  is  shown  by  an  en- 
gineer familiar  with  the  crossing  tha^  tak- 
ing the  speed  of  the  car  at  10  miles  an  hour, 
her  speed  at  2%  miles  an  hour,  and  the  dis- 
tance from  the  place  where  she  said  die 
looked  east  to  the  track  at  10  feet,  the  car 
was  then  42  feet  east  of  the  crossing.  We 
cannot  understand  how  one  looking  for  a 
car  can  fail  to  see  a  lighted  car  with  its  head' 
light  throwing  on  the  track  ahead  of  it,  and 
only  42  feet  away.  The  physical  facts  of  the 
situation  are  a  unit  in  showing  respondent 
could  not  have  used  ordinary  care  In  attempt- 
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Ins  the  crosslns.  If  aba  looked,  die  must 
have  Been  the  car,  or  else  she  gave  sticb  an 
ladlffer«it  and  casnal  glance,  as  was  of  no 
value  to  her  In  determlnlns  whether  or  not  a 
car  was  approadilng.  In.  either  event,  she 
was  not  uslns  ordinary  care.  The  car  was 
there  with  its  lights  burning,  and  snch  a  look 
as  would  be  given  by  an  ordinarily  prudent 
person  would  have  located  It  Pedestrians  in 
crossing  the  tracks  of  a  street  railway  In  the 
daytime  or  In  the  nlgbtttme^  knowing  as  re- 
spondent knew  that  the  crossing  was  one 
where  can  frequently  passed,  must  use  their 
senses  to  apprise  them  of  the  danger.  If  any. 
Tbey  cannot  heedlessly  and  carelessly  cross 
the  track,  and  throw  the  entire  burden  of 
their  safety  upon  the  motorman  of  any  ap- 
proaching car.  The  rights  of  the  pedestrian 
and  that  of  the  street  railway  -are  equal. 
Their  duties  are  reciprocal.  Neither  has  the 
exclusive  right  of  way.  Each  must  have  due 
regard  to  the  rights  of  the  other. 

It  is  urged  by  respondent  that,  if  it  should 
appear  that  she  attempted  the  crossing  with- 
out looking  and  without  listening,  such  fail- 
ure Is  not  contributory  Diligence  In  law;  cit- 
ing Roberts  v.  Spokane  St  By.  Co.,  23  Wash. 
325,  63  Pac.  606,  54  L.  R.  A.  184,  and  other 
cases  from  thla  court.  In  which  It  Is  held  that 
failure  to  look  and  listen  before  crossing  the 
tracks  of  an  electric  railway  in  a  public 
street  where  the  cars  have  not  the  exclusive 
right  of  way  is  not  negligence  per  se.  Such 
undoubtedly  Is  the  rule  here,  but  snch  a  rule 
4oes  not  mean  that  one  can  heedlessly  and 
carelessly  cr6ss  the  track  without  using  his 
senses  for  his  protection;  nor  does  it  mean 
that  those  who  have  eyes  to  eee,  but  see  not 
and  ears  to  hear,  but  hear  not  exercising 
due  care.  In  determining  the  question  of 
contributory  negligence,  due  care  or  ordinary 
prudence  is  the  only  known  test.  What  would 
be  due  care  under  certain  circumstances 
would  not  be  due  care  under  other  and  differ- 
ent circumstances;  and,  In  determining  this 
question,  this  court  has  refused  to  predicate 
Its  answer  alone  upon  the  fact  that  it  did  not 
appear  that  the  person  about  to  cross  the 
track  looked  or  listened,  and  say  such  failure 
of  Itself  alone  constitutes  negligence  In  law. 
Other  facts  existing  and  present  and  affect- 
ing the  situation  must  be  given  their  due 
weight  in  determining  the  question  of  contrib- 
utory negligence.  In  other  words,  it  is  not 
alone:  Did  the  pedestrian  look  and  listen? 
And,  upon  answering  that  question  in  the 
negative,  say  It  Is  negligence  per  se,  and  there 
can  be  no  recovery.  But  the  test  Is:  Did  the 
pedestrian,  under  all  the  circumstances,  use 
snch  a  degree  of  care,  caution,  and  prudence 
as  an  ordinarily  prudent  and  careful  pedes- 
trian would  use  under  like  circumstances? 
And  In  answering  such  test  this  court  has  In 
a  number  of  cases  held  that  the  failure  to 
look  and  listen  was  a  fact  to  be  considered  in 
determining  whether  or  no  there  was  contrib- 
utory negligence  as  a  matter  of  Inw.  Skinner 
T.  Tacoma  Ry.  &  Power  Co.,  40  Wash.  122,  80 


Pac.  48S;  Mey  v.  Seattle  Electric  Cony)any.  41T 
Wash.  497,  92  Pac  283;  Dimuria  v.  Seattls 
Transfer  Company,  50  Wash.  633,  97  Pac 
657.  The  ssme  role  has  been  applied  to 
the  drivers  ot  mLgons  In  crossing  the  trai& 
Ohristensen  v.  Union  Trunk  Une,  6  Wash. 
75,  82  Pac.  1018;  Criss  v.  Seattle  Electric 
Company,  38  Wash.  320,  80  Pac.  525;  Coats  v. 
Seattle  Electric  Company,  39  Wash.  386,  81 
Pac.  830;  Davis  v.  Railroad  Company,  47 
Wash.  301,  91  Pac.  839;  Helber  v.  Spokane  St 
Ry.  GOh  22  Wa8h..319,  61  Pac.  40.  The  Rob- 
erts Case  cites  as  authority  for  the  rule 
therein  announced,  Robblns  v.  Springfield  R. 
R.  Co.,  165  Mass.  30,  42  N.  B.  334,  and  Shea 
V.  8t  Paul  City  Ry.  Co.,  50  Minn.  395,  52  N. 
W.  902.  An  lamination  of  the  Massachu- 
setts  and  Minnesota  cases  will  show  that  the 
announcement  of  such  a  rule  was  never  in- 
tended to  be  construed  as  a  holding  that  fail- 
ure to  look  and  listen  was  not  a  circumstance 
to  be  considered  In  determining  the  question 
of  contributory  negligence  as  a  matter  of  law. 
We  refer  to  a  numt)er  of  such  cases  subse- 
quent to  the  Robblns  Case. 

In  Hall  V.  West  End  St  Ry.  Co.,  168  Mass. 
401,  47  N.  E.  124,  the  holding  is  to  cross  a 
street  railway  track  "in  such  a  state  of  in- 
attention as  to  know  nothing  of  the  approach 
of  a  car  until  struck  shows  want  of  ordinary 
care."  In  Kelly  v.  Wakefield  &  8.  St  Ry. 
Co.,  175  Mass.  331,  56  N.  E.  285,  it  Is  said 
there  is  no  absolute  rule  of  law  requiring  a 
traveler  to  look  and  listen,  but  If  it  appears 
that  the  plaintllTs  conduct  was  negligent  and 
that  such  negligence  contributed  to  the  inju- 
ry, it  is  the  duty  of  the  court  to  direct  a  ver- 
dict for  defendant.  In  Hurley  v.  West  End 
Ry.  Co.,  180  Mass.  370,  62  N.  E.  263,  the  rul- 
ing Is,  where  plaintiff  In  the  daytime  drove 
across  the  tracks  of  a  street  railway  on 
which  he  knew  electric  cars  were  running 
without  looking,  he  was  not  In  the  exercise 
of  due  care.  In  Itzkowits  v.  Boston  Elevated 
Ry.  Co.,  186  Mass.  142,  71  N.  B.  298,  U  Is 
held  that  If,  in  the  exercise  of  due  care, 
plaintiff  could  not  fail  to  see  that  he  was 
close  to  the  track  and  that  a  car  might  be  ex- 
pected to  pass  over  it  at  any  moment  he 
was  not  justified  in  stepping  upon  the  trade, 
when  he  could  not  fail  to  see  the  car  with- 
out shutting  his  eyes,  and  when  it  would 
seem  as  if  he  should  have  beard  it  In  Dunn 
V.  Old  Colony  St  Ry.  Oo.,  186  Mass.  316.  71 
N.  B.  M7,  the  court  says:  "There  was  noth- 
ing to  prevent  the  driver's  seeing  the  car  bad 
he  looked  at  any  time  after  he  was  fifty  or 
sixty  feet  away" — and  a  recovery  was  de- 
nied. In  Quinn  v.  Boston  Elevated  Ry.  Co.. 
188  Mass.  473,  74  N.  E.  687,  It  appeared  that 
the  plaintiff  was  stopping  near  the  track 
and  could  have  seen  the  car  had  be  looked, 
and  could  have  heard  It  had  he  listened.  UIs 
failure  so  to  look  and  listen  was  held  to  be 
contributory  negligence.  In  Blackwell  v. 
Old  Colony  St  Ry.  Co.,  193  Masar  222,  79 
N.  E.  335,  the  opinion  reads:  "Fron;  the  time 
he  left  the  sidewalk  until  he  was  struck  It 
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is  not  sbown  that  be  had  either  looked  or 
Jlatened  for  a  car.  *  *  *  He  must  have 
known  of  the  near  presence  of  the  moving 
csr  had  he  taken  any  precaution  whatever 
to  ascertain."  And  such  failure  Is  held  to  be 
contributory  negligence.  In  Saltman  v.  Bos- 
ton Elevated  Ry.  Co..  187  Uass.  248,  72  N.  E. 
9S0,  the  plaintiff  was  held  guilty  of  contribu- 
tory negligence  In  driving  upon  the  track 
when  he  could  not  use  bis  sight  tor  his  pro- 
tection, nor  depend  upon  his  sense  of  hear- 
ing. See,  also,  Donovan  t.  Lynn  &  B.  K.  Co., 
185  Mass.  533,  70  N.  m  1029,  and  Fitzgerald 
y.  Boston  Erievated  Ry.  Oo.,  191  Mass.  242, 
80  N.  E.  224.  The  Minnesota  cases  snbee- 
quent  to  Shea  v.  St  Paul  City  Ry.  Oo.,  su- 
pra, announce  a  like  rule.  In  Terien  v.  St. 
Paul  Olty  Ry.  Co.,  70  Minn.  533.  73  N.  W. 
412,  the  syllabus  by  the  court  reads:  "Wheth- 
er a  pedestrian  Is  guilty  of  contributory  neg- 
ligence in  falling  to  look  and  listen  before 
attempting  to  cross  the  track  of  a  street  rail- 
way Is,  as  a  general  rule,  a  question  of  fact 
for  the  Jury,  to  be  determined  from  all  the 
circumstances  of  the  particular  case;  but 
the  circumstances  may  be  such  and  the  evi- 
dence as  to  those  circumstances  so  concln- 
slre  that  the  court  should  say  as  a  question 
of  law  that  he  was  guilty  of  contributory 
negligence  in  falling  to  look  and  listen** — 
citing  Hlckey  v.  Rsllway  Co.,  60  Minn.  119, 
61  N.  W.  893,  where  it  was  held  as  a  ques- 
tion of  law  that  the  plaintiff  therein  was 
guilty  of  contributory  negligence  In  falling 
to  look  and  listen  before  crosfdng  the  street 
railway  track.  In  Russell  v.  Minneapolis  St 
Ry.  Co.  (Minn.)  80  N.  W.  346,  the  court  thus 
states  the  rule:  "It  Is  not  as  a  matter  of 
law  negligence  tor  a  pedestrian  to  cross  a 
street  railway  (at  least  within  the  populous 
port  of  the  city)  without  looking  and  listen- 
ing for  an  approaching  car.  Whether  the 
failure  to  look  and  listen  be  an  act  of  neg- 
ligence must  be  determined  from  all  the  cir- 
cumstances of  each  particular  case,  gnlded 
by  the  rule  of  ordinary  care  and  prudence. 
If  a  person  by  the  exercise  of  such  care  could 
have  discovered  an  approaching  car  and 
avoided  the  accident  and  he  failed  to  do  so, 
he  cannot  recover.  So  the  question  In  every 
case  Is  one  of  ordinary  care.  Failure  to  loc^ 
and  listen  might  be  conclusive,  or  at  least 
very  strong  evidence  of  n^Ugence  In  one 
case,  and  In  another  of  no  particular  control- 
ling force  at  all."  Referring  to  the  facts  In 
the  case  before  it  the  court  conHnues:  "A 
glance  of  the  eye  to  the  left  would  have  In- 
formed her  of  the  approach  of  the  car,  but 
she  says  she  neither  heard  It  nor  saw  It 
Clearly  from  her  undisputed  evidence  reason- 
able minds  can  arrive  at  but  one  conclusion, 
and  that  to  the  effect  that  her  own  indiffer- 
ent and  careless  conduct  was  the  cause  of 
the  injuries  she  received."  Such  language 
might  well  be  written  upon  a  review  of  the 
facts  in  the  case  before  us. 

The  latest  kindred  expression  from  this 
court  may  be  found  In  Keefe  v.  Seattle  Elec- 


tric Co.  (flled  November  2,  1908*  104  Pac. 
774,  wherein  It  is  said:  "The  facts  speak  the 
law  In  each  ease,  and  it  does  not  follow  from 
what  we  have  said  that  a  person  has  a  right 
to  go  blindly  upon  a  track  when  a  car  is  so 
near  that  his  attempt  must  necessarily  result 
In  a  scramble  for  the  right  of  way."  Oases 
m'Ight  be  multiplied  holding  a  like  rule.  We 
have,  however,  confined  our  citations  to 
those  states  following  which  this  court  first 
pronounced  the  rule  in  the  Roberts  Case, 
and  our  purpose  in  doing  so  Is  to  make  clear 
that  this  rule  In  the  Roberts  Case  does  not 
announce  a  rule  of  conduct  that  may  be  used 
as  a  measuring  stick  In  all  cases  Irrespective 
of  the  facts,  which  must  alone  determine  its 
proper  announcement  In  the  present  case 
It  conclusively  appears  to  us  that  1'  the  re~ 
spond^t  looked  as  she  says  she  did,  she  must 
hare  seen  the  car  then  only  42  feet  away.  If 
she  did  not  look,  under  all  the  attendant  cir- 
cumstances, she  was  not  using  due  and  ordi- 
nary care.  In  either  case  she  was  guilty  of 
contributory  negligence,  and  she  cannot  re- 
cover. 

The  judgmott  is  teyetaed,  and  the  cause 
remanded  tar  dismissal. 

RUDKIN,  a  J.,  and  OHADWICEK,  J.,  con- 
cur. 

FULLEBTON,  J.  Whether  the  street  car 
bell  was  rung  by  the  motorman  Just  prior  to 
the  time  the  car  struck  the  respondent  and 
whether  the  respondent  was  guilty  of  con- 
tributory negligence,  were  disputed  questions 
of  fact  on  which.  In  my  opinion,  there  was 
evidence  sufficient  to  support  a  verdict  for 
either  party.  The  questions,  therefore,  were 
for  the  Jury,  and  this  court  should  abide  by 
the  Jury's  determination  thereof. 

GOSE,  J.  (concurring).  There  Is  a  photo- 
graph In  the  record,  the  accuracy  of  which 
Is  not  disputed,  which  shows  that  the  car 
which  struck  the  respondent  could  be  plainly 
seen  from  the  place  where  the  accident  oc- 
curred for  a  distance  of  about  500  feet. 
There  mast  of  necessity  be  reciprocal  duties 
upon  the  pedestrian  and  the  street  railway 
company.  The  track  Itself  Is  a  danger  sig- 
nal, and  the  pedestrian  cannot  be  absolved 
from  using  the  care  which  ordinary  prudence 
demands.  Under  the  circumstances  admit- 
tedly present  In  this  case,  the  act  of  the  re- 
spondent in  starting  to  cross  the  track  was 
gross  negligence.  The  verdict  of  a  Jury  will 
not  be  permitted  to  control  physical  facts. 
In  concurring  I  assume  that  there  was  com- 
patent  evidence  from  which  the  Jury  might 
find  that  the  motorman  did  not  ring  the  bell 
after  leaving  Summit  avenue^  but  It  does  not 
follow  that  the  respondent  could  step  In 
front  of  a  well-Mgbted.  moving  car.  so  near 
her  that  she  could  not  withdraw  her  foot  In 
time  to  avoid  being  struck  by  it  without  be- 
ing guilty  of  such  negligence  as  to  preclude 
a  recovery.  If  she  can  recover  In  this  case. 
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a  rl|^t  of  reeoTei7  conU  not  be  denied  her 
U  ihe  bad  been  a  second  later,  and  had  been 
Injured  In  colliding  with  the  body  of  fb»  car. 

LINDSAY  et  al.  t.  SCOTT  et  aL 
(Sapreme  Court  of  Washington.   Dec.  7,  1900.) 

1.  Appeax.  and  BBBoa  (8  347*)— Appeal  pbom 
Judgment— Time. 

Under  Ballinger'B  Ann.  Codes  &  St  I  ftBOZ 
^Pierce's  Code,  |  1050)*  i^quirmg  an  appeal 
From  final  judgment  to  be  taken  witliin  90  days, 
the  time  commences  to  run  from  the  entry  of 
the  jud^ent  of  which  the  appellant  li  charge- 
able with  Dodce. 

[Ed.  Note^Fcw  other  caseB,  see  Aweal  and 
Error,  Cent  Dig.  1  1887;  Dec.  Dig.  S  S47.*] 

2.  JcDGMBNT  (S  288*)  —  Entbt  —  Kkcobd  as 
Notice. 

A  party  is  chai^eahle  -with  notice  of  the  en- 
try of  judgment  in  the  actiod. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  560 ;  Dec.  Dig.  fi  238.*] 

3.  APPBAIi  AND  Brbor  (|  622*)— Statcukht 
OF  Pacts— FiLi-NQ — Time. 

The  30  days  prescribed  by  Ballinger's  Ann. 
Oodes  &  St.  8  8062  (Pierce's  Code,  %  670),  for 
the  filing  of  a  proposed  statement  of  facta  or 
bill  of  exceptions  b^ins  to  mn  from  the  date  of 
the  entry  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2733;  Dec  Dig.  r822.*l 

4.  Tsiai.  (I  803*)— FinDiNQB—Sionino— No- 
tice. 

Where  judgment  waa  rendered  for  defend- 
ants, plaintil^s  were  not  entitled  to  notice  of  the 
time  and  place  of  signing  1*Pd<ngf  of  fact  or 
conclusions  of  law. 

[IM.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  S§  920-923;  Dec  Dig.  |  393.*] 

6.  Judgment  (|  282*)— Signattjbb  or  Judge 
—Notice. 

Nor  was  plaintiff  entitled  to  notice  of  the 
time  and  place  of  signing  the  judgment. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SS  554-556;  Dec.  Dig.  {  282.*] 

6.  Trial  ((  405*)- Exceptions— Time. 

Ballinger's  Ann.  Codes  &  St.  |  6052 
(Pierce's  Code,  |  (M>0)  expressly  preaerres  to  the 
defeated  party  the  right  to  take  exceptions  to 
the  findings  of  fact  or  conclusions  of  law  until 
the  lapse  of  S  days  after  notice  of  the  filing  of 
the  findings. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  964 ;  Dec  Dig.  {  405.*] 

7.  Appeal  aho  Ebbob  {|  082*)  — Bbtiew  — 
DiscBETiON— Motion  to  Vacate  Finoinqs. 

A  motion  to  vacate  findings  of  fact,  conclu- 
Rions  of  law,  and  a  judgment  rendered  Is  ad- 
dressed to  the  trial  court's  discretion,  whose 
action  will  not  be  rerlewed  in  the  absence  of 
abuse. 

[Ed.  Note.— For  othw  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8877-^870;  Dec  Dig.  8 
982.*] 

Department  1.  Appeal  from  Sup«:lor 
Oonrt,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  bj  Eugene  D.  Lindsay  and  another 
against  J.  C.  Scott  and  others.  Judgment 
for  defendants,  and  plaintiffs  aiqpeal.  On 
motion  to  dismiss.  Granted. 

S.  J,  White,  for  appellanta.  Hulbert  ft 
Huflted,  for  respondents. 


BUDKtN,  <3.  J.  This  was  an  actUm  to 
quiet  title  to  certain  lands  In  Snohomish 
county.  On  the  25th  day  of  Norember,  1908, 
flnal  Judgment  was  atered  In  fovor  of  tb» 
defendants.  On  Vebnaxy  27, 1009,  the  plain- 
tiffs moved  the  court  to  vacato  the  findings 
of  fact,  conclusions  of  law,  and  Judgment, 
on  the  ground  that  the  plaintiffs  had  no  no- 
tice of  the  signing  thereof,  and  were  denied 
the  benefit  of  exceptions  thereto.  On  April 
7,  1009,  this  motion  was  denied,  and  on  the 
same  ctay  exceptions  to  the  findings  of  fact 
l^>on  which  the  flnal  Judgment  was. based 
were  filed.  On  April  2A,  190%  a  proposed 
statement  of  facts  m  appeal  was  filed.  On 
May  39, 1900,  notice  of  api>eal  ftrom  the  flnal 
Jadgment,  and  also  from  the  ordw  denying 
the  motion  to  vacate  the  flndings  of  fact,  con- 
clusions of  law,  and  Judgment  was  given. 

Respondents  have  moved  to  dismiss  the  ap- 
peal and  to  BtrVsa  the  statement  of  facts, 
because  the  appeal  was  not  prosecuted  wlfli- 
In  the  time  .limited  by  law,  because  the  state- 
ment of  fiicts  was  not  filed  within  the  time 
limited  by  law,  and  because  tlw  ex^tlons 
to  the  findings  of  ftict  were  not  filed  within 
the  time  limited  by  law.  The  motion  to  dis- 
miss the  appeal  from  the  flnal  Judgment 
and  the  motion  to  strike  the  statunent  of 
facta  must  be  granted.  Xfie  00  days  allowed 
by  law  for  prosecuting  an  ai^)eal  trom  a 
flnal  Judgment  commences  to  nm  from  &e 
date  of  the  entry  of  the  Judgment,  and  the 
appellant  Is  chargeable  with  notice  of  that 
date.  In  other  words,  the  time  Is  fixed 
absolutdy  by  stotnte,  and  runs  independent 
of  any  qnesthm  of  notice  to  parties  desiring 
to  ai^[>eal.  Ballinger's  Ann.  Codes  &  St  f 
6502  (Pierce's  Code,  1  1060);  National  Ghrls- 
tlon  Association  v.  Slmpetm,  21  Wash.  19,  50 
Pac  844.  The  time  (or  filing  a  proposed 
statement  of  facts  or  bill  of  exceptions  begins 
to  run  from  the  same  date.  Ballinger's  Ann. 
Codes  &  St  {  5062  (Pierce's  Code,  {  670). 

With  the  appeal  from  the  flnal  Judgment 
dismissed  and  the  statement  of  facts  strick- 
en there  is  nothing  before  us  to  review.  The 
aiipellants  were  not  entitled  to  notice  of  the 
time  and  place  of  signing  the  flndings  of 
fact  conclusions  of  law,  or  judgment  as  a 
matter  of  law,  nor  were  they  deprived  of  the 
benefit  of  exceptions  for  want  of  notice.  The 
right  to  except  continues  until  the  lapse  of 
5  days  after  notice  of  the  filing  of  the  find- 
ings, under  the  express  terms  of  the  statute, 
and  repeated  rulings  of  this  court  Ballin- 
ger's Ann.  Codes  &  St  }  6062  (Pierce's  Code, 
8  660);  Ktnkade  v.  Witherop,  29  Wash.  10, 
69  Pac.  399;  Mann  v.  Provident  Life,  etc, 
Co.,  42  Wash.  631.  86  Pac.  56.  And  if  we 
assume  that  the  order  denying  the  motion  to 
vacate  the  findings  of  fact  condnslons  of 
law,  and  Judgment  Is  appealable,  and  that 
the  appeal  was  prosecuted  within  the  time 
limited  by  law,  the  appeal  presents  no  qnes- 
tlou  subject  to  review  here.  The  motion  was 
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addressed  to  the  discretion  of  the  trial  court, 
and  no  abuse  of  discretion  la  shown. 
Appeal  dismissed. 

FOM/BRTON,  GOSH,  CHADWIOK,  and 
MORRIS,  JJ.,  concnr. 

(66  Wash.  aSU 

OLSON  T.  GOODSELIi  et  al. 

(Supreme  Court  of  Washington.   Dec  10, 1900.) 

HOUBSTEAD  (3  95*)— LiABiLirr  Entobceulb 
—Mechanic's  Lien. 

A  mechanic's  lien  fiUed  and  a  notice  of  Uen 
recorded  are  not  affected  by  the  BabeeqaeDt  ex- 
ecution, acknowledgment,  and  recording  of  a 
declaration  of  homestead  under  Ballingers  Aon. 
Oodes  &  St.  t  6313  et  seq.  (Pierce's  Code,  1 
M8S). 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SI  141-146;  Dec  Dig.  S  85.*] 

Department  2.  Appeal  from  Superior  Ooort, 
Spokane  County ;  W.  A.  Huneke,  Judge. 

Action  by  Sam  Olson  against  Samuel  J. 
Goodsell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  with 
InstmctlonB. 

Samuel  Edelsteln  and  Post,  Avery  &  Hlg- 
glns,  for  appellant  OUIespie  &  EHIb,  for 
reqmndents. 

CROW,  J.  nils  action  was  commenced  on 
August  20,  1908,  by  Sam  Olson  against  Sam- 
uel J.  Ooodsell,  Mrs.  Samuel  J.  Goodsell.  his 
wife,  Joseph  Hall,  and  Mrs.  Joseph  Hall, 
bis  wife,  to  foreclose  a  lien  rxpoa  real  prop- 
erty In  the  dty  of  Spokan&  The  cause  was 
submitted  upon  an  agreed  statement  of  facts, 
on  consideration  of  which  the  trial  court 
dismissed  the  action.  The  plalntlCT  has  ap- 
pealed. 

The  only  question  involved  Is  whether  the 
respondents  J<^ph  Hall  and  wife,  owners 
of  the  real  estate,  were  entitled  to  claim  that 
It  was  exempt  as  their  homestead  against 
appellant's  lien.  From  the  agreed  statement 
of  facts,  It  appears  that  the  lien  of  appel- 
lant was  valid;  that  he  was  entitled  to 
judgment  for  $31.75  debt,  $25  attorney's  fees, 
and  a  decree  of  foreclosure,  provided  his 
claim  of  lieu  was  not  defeated  by  respond- 
ents' subsequent  declaration  of  homestead; 
that  the  respondents  Joseph  Hall  and  wife 
acquired  the  real  estate  by  purchase  from 
the  defendants  Ooodsell  and  wife ;  that  early 
In  the  year  1908  they  erected  a  dwelling 
house  thereon,  appellant  famishing  part  of 
the  labor  and  materials  ased  in  Its  construc- 
tion, for  which  he  claimed  bis  lien ;  that  re- 
spondents bad  entered  Into  possession;  tbat 
appellant  prepared,  filed,  and  recorded  a 
timely  and  statntory  notice  of  11^  and  tbat 
on  September  22,  1908,  after  the  commence- 
ment of  this  action,  the  respondent  Jos«s>b 
Hall,  as  the  bead  of  a  family,  made,  execut- 
ed, aduowledged,  and  recorded  a  declaration 
of  hmnestead  In  and  to  tbe  property  imder 


the  provlBona  of  section  5243  et  seq.,  BalUn- 
ger'B  Ann.  Codes  Sa  St  (Pierce's  Code,  S  5485). 
The  trial  court  erroneously  held  that  such 
declaration  of  homestead  destroyed  appel- 
lant's lien  and  prevented  Its  foreclosure.  The 
Hen  having  attached  before  the  declaration 
of  homestead  was  made,  appellant  was  en- 
titled to  a  foreclosure  decree.  In  Hookway 
V.  Thompson,  105  Pac.  153  (14  Wash.  Dec 
20),  this  court  recently  held  that  a  mortgage 
executed  by  a  husband  upon  his  separate 
property  constituted  a  valid  and  enforceable 
Hen  as  against  a  subsequent  declaration  of 
homestead  made  by  his  wife.  In  other  words. 
It  was  held  that  the  mortgage  lien  created 
prior  to  the  declaration  of  homestead  could 
be  foreclosed  after  and  notwithstanding  the 
maiclng  and  recording  of  such  declaration. 
Appellant's  lien  for  work  and  labor  had  un- 
der his  recorded  notice  attached  to  the  prop- 
erty before  the  respondent  Joseph  Hall  filed 
his  declaration  of  homestead.  It  was  not 
thereby  destroyed,  and  appellant  was  entitled 
to  a  decree  of  f  oredosnre. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment and  decree  of  foreclosure  in  appellant's 
favor.  In  accOTdance  with  tbe  aereed  state- 
ment  of  facts. 

RDDKIN,  C.  J.t  and  MOUNT,  PAREEB, 
and  DUNBAR,  JJ^  concnr. 


(GO  Wwli.  243) 
HUDSON  V.  ELLSWORTH. 
(Supreme  Court  of  Waahington.   Dec  10,  1900.) 

1.  EviDBNCK  (8  441*)— Pasol  Bvidkncb— Coh- 

TKICPOSANEOUB  CONTRACT— WBimBN  INBTBD- 
HX  NT— V  ASIAN  CB. 

Where  a  mortgage  provided  that  tbe  mort- 
gagor should  keep  all  the  buildings  Inaored 
for  $2,600  for  me  mortgagee's  benefit  evi- 
dence of  a  contemporaneooB  parol  contract  made 
just  after  delivery  of  the  mortgage,  by  whldt 
the  mortgagor  paid  $30  to  the  mortgagee  in 
consideration  of  which  the  mortgagee  agreed 
to  procure  the  insurance,  which  he  failed  to 
do,  was  not  objectionable  as  contradicting  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  {  2039 ;  Dec.  Dig.  |  441.*] 

2.  Evidence  (S  178*)— Sboondabt  Btidbnob- 
Lost  Instbuments. 

Where  a  receipt  for  money  paid  by  a  mort- 
gagor to  a  mortgagee,  with  which  the  latter 
agreed  to  proeare  uiBuranee  on  tbe  mortgaged 
premises,  was  shown  to  have  been  lost  or  de> 
stroved,  parol  evidence  of  the  contents  of  tbe 
receipt  was  admissible  in  an  action  against  tbe 
mortgagee  for  failure  to  procure  the  insurance. 

[Ed.  Note.— For  other  eases,  see  Bvldanee. 
Cent  Dig.  t  592;   Dec.  Dig.  {  17&*I 

3.  Pz,EADiKa  4  286*)— Tblal  AmnanaiT-- 
DiscBEnoir. 

Allowance  of  a  trial  amendment  of  the 
complaint  at  the  close  of  plaintiff's  testimony 
is  within  the  sound  discretion  of  the  trial  court 
subject  to  defoidanfs  right  to  a  contincasce 
on  a  proper  showing. 

[Ed.  Note.— For  other  cases,  ses  Pleadiu; 
Cent  Dig.  i  601;  Dec  DIg'i  S86.*] 
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4.  MOBTGAOE8  (f  201*)— AOBSEUENT  OF  MOBT- 

OAOEE  TO  Insube—Bkeach— Consider ATioN. 
Where,  after  delivery  of  a  mortgage  re- 
oniriog  the  mortgagor  to  insan  the  property 
for  the  mortgagee's  benefit,  the  mortgagor  paid 
f3Q  to  the  mortgagee,  with  which  the  mort- 
gai?ee  agreed,  but  failed,  to  prooure  the  Insur- 
anee,  and  the  property  was  destroyed  within 
ihe  time  for  wmch  the  Inanrance  was  to  be 
Ukcn  out,  the  payment  of  the  $30  did  not  con- 
stitute a  consideration  (or  the  mortgagee's  en- 
gagement, which  was  nndam  pactum,  nnieBS  a 
part  of  the  mortgage  transaction,  and  con- 
tinuous therewith. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SI  532,  533;  Dec.  -Dig.  I  201.*] 

6.  MoBTGAOis  d  201*)— Agbzkhgnt  of  Moot- 
GAGES  TO  Procure  iNSmuiNcs— Coitsideb- 

ATION— NONPERFORMA  RCB. 

Where  there  was  no  consideration  for  a 
mortgagee's  promise  to  take  out  iasuniQce  on 
the  mortgaged  premises,  as  further  security  for 
the  mortgage  debt,  and  to  pay  the  premium 
therefor  received  from  the  mortgagor,  toe  mort- 
gagee, never  having  entered  on  the  perform- 
ance of  the  service,  and  having  talien  no  step 
toward  the  accomplishment  thereof,  was  not 
liable  for  the  damages  sustained  by  the  de- 
struction of  the  premises  by  fire  during  the 
term  for  which  the  insurance  was  to  be  taken, 
because  of  his  failure  to  procure  the  policy. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  532,  S33;  Dec.  Dig.  |  201.*] 

Fullerton,  J.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  P.  C.  Ellswortli  agaluBt  J.  A. 
Hudson.  Judgment  for  plalntlCF,  and  de- 
fendant appeals.   Reversed,  with  directions. 

B.  P.  Dole  and  J.  E.  McOrew,  for  appel- 
lant Larrabee  &  Wright  and  J.  L.  Oorrl- 
gan,  for  respondent. 

GOSE),  J.  The  appellant  on  September 
18,  1906,  loaned  the  respondent  $1,900,  due 
in  three  years,  for  the  purpose  of  building 
a  dwelling  house  on  certain  town  lots,  tak- 
ing as  security  a  mortgage  upon  the^  prop- 
erty. The  mortgage  provided:  "The  mort- 
gagor hereby  agrees  (until  full  satisfaction 
of  this  mortgage)  *  •  *  to  keep  ail  build- 
ings upon  said  premises  Insured  against  Are 
to  the  extent  of  twenty-flve  hundred  dol- 
lars, in  a  company  or  companies  acceptable 
to,  and  for  the  benefit  of,  the  mortgagee, 
and  to  deliver  the  policies  and  renewals 
thereof  to  the  mortgagee."  The  amended 
complaint  states  that  the  appellant  demand- 
ed as  further  security  for  the  loan  that  the 
respondent  should  have  the  dwelling  Insur- 
ed, and  that,  after  the  mortgage  had  been 
delivered,  the  appellant  agreed,  In  consid- 
eration of  the  payment  of  the  premium  to 
him  by  the  respondent,  tliat  he  would  have 
the  dwelling  insured  as  stipulated  in  the 
mortgage;  that  the  respondeat  paid  him  the 
amount  of  the  premium;  that  thereafter  the 
respondent  constructed  the  dwelling  house, 
which  was  of  the  reasonable  value  of  $3,- 
500,  and  which  was  totally  destroyed  by 
fire  on  the  6th  day  of  December,  1908;  that 
the  appellant  did  not  insure  the  property, 


and  that  tte  respondent,  relying  upon  the 
promise  of  the  appellant  to  procare  the  in- 
surance and  believing  that  be  had  done  bo 
until  after  tbe  hooBe  was  burned,  did  not 
insure  the  Bame.  The  appellant  answered, 
denying  that  be  agreed  to  procure  the  .In- 
surance, or  that  the  respondent  paid  him 
the  premium.  Upon  the  Issues  stated,  the 
case  was  tried  to  a  jury,  resulting  In  a  ver- 
dict and  Judgment  for  the  respondent  In 
tbe  sum  of  $2;500:  From  this  Judgment, 
the  appeal  was  taken. 

Over  the  objection  of  the  appellant,  the 
reqtondent  was  permitted  to  testify  that, 
after  tbe  mortgage  had  been  acknowledged, 
the  appellant  aald  to  him,  "Xow,  what  about 
insnrance?"  that,  if  respondent  wonld  pay 
him  the  premium,  be  wonld^see  that  tbe 
dwelling  -was  insured;  that  appellant  stated 
that  tbe  premium  on  a  $2,500  policy  for 
three  years  would  be  $30;  "and  so  then  I 
told  him  that  I  would  pay  him  the  $30  and 
he  could  get  tbe  policy,  and  he  said  that  he 
would  do  It;  tliat  I  then  paid  him  tbe  $90 
and  the  appellant  gave  me  a  receipt^;  that 
the  receipt  stated:  "Received  of  J.  A,  Hud- 
son $30  for  insurance  which  was  to  be  ap- 
plied on  the  house.  Tbe  sum  of  the  insur- 
ance was  to  be  $2,500.  [Signed]  P.  C.  Ells- 
wortb"—- that  be  gave  the  receipt  to  hla 
wife.  Other  evidence  of  the  respondent 
shows  that  the  houBs  referred  to  In  the  re- 
ceipt was  tbe  dwelling  to  be  constructed 
upon  tbe  mortgaged  premises.  The  respond- 
ent's wife  testified  that  the  respondent  gave 
her  the  receipt,  and  corroborated  him  as  to 
its  contents.  The  house  was  destroyed  by 
flre  within  three  years  fMm  tbe  date  of 
the  mortgage. 

The  appellant  assigns  error  upon  the  ad- 
mission of  this  testimony,  and  contends  that 
it  varies  the  terms  of  the  written  contract' 
We  think  not  A  stipulation  in  the  mort- 
gage requiring  the  respondent  to  advance 
the  premium  and  the  appellant  to  procure 
the  insurance  would  have  been  valid  and 
binding  upon  both  the  parties.  The  mort- 
gage would  have  been  a  sufQcient  consider- 
ation to  support  such  contract  This  seems 
to  us  to  be  elementary.  If  the  respondent 
during  the  negotiations,  either  before  or 
after  the  execution  and  delivery  of  the  mort- 
gage, but  as  a  part  of  tbe  transaction,  paid 
the  premium  to  the  appellant  and  he  agreed 
to  procure  the  insurance  and  gave  the  re- 
ceipt which  we  have  set  out  the  two  In- 
struments would  be  construed  together  as 
one  transaction,  and  the  mortgage  would 
be  a  sufficient  consideration  to  support  the 
promise  of  the  appellant  to  procure  the  in- 
surance. Suppose  in  lieu  of  the  quoted 
clause  in  tbe  mortgage  it  had  provided  that 
the  mortgagee,  upon  the  payment  to  him  of 
the  sum  of  $30  by  the  mortgagor,  would 
take  out  Insurance  upon  the  dwelling  house 
in  tbe  sum  of  $2,500  for  three  years,  loss. 
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If  any,  payable  to  the  mortgagee  according 
to  his  Interest;  would  Its  validity  be  debat- 
able? It  IB  fundamental  that  wrlttai  In- 
atmmenti  executed  aa  one  transaction  will 
be  conatrued  together. 

Nor  Is  the  appellant's  contention  tenable 
that  the  contents  of  the  receipt  cannot  be 
proTen  by  parol,  after  Its  loss  has  been  es- 
tablished. To  Illustrate,  let  us  suppose  that 
the  respondent  had  executed  a  warranty 
deed  as  security,  and  that  the  appellant  had 
executed  an  Instrument  reciting  that  the 
deed  was  in  fact  given  as  a  mortgage  to  se- 
cure the  payment  of  the  loan,  that  the  lat- 
ter Instrument  had  been  lost,  and  that  the 
appellant  was  claiming  title  under  the  deed 
— could  It  be  denied  that  the  contents  of  the 
defeasance  would  be  provable  by  parol? 

The  respondent  at  the  close  of  his  testi- 
mony was  permitted  to  amend  his  com- 
plaint by  the  substitution  of  certain  words. 
This  is  assigned  as  error.  The  amendment 
was  in  the  sound  discretion  of  the  court, 
subject,  of  course,  to  the  right  of  the  ap- 
pellant to  a  contlnnance  upon  a  proper 
showing,  which  was  not  requested.  There 
was  no  abuse  of  discretion  In  permitting 
the  amendment 

The  court  instructed  the  Jury,  In  sub- 
stance, that  evidence  of  prior  or  contempo- 
raneous negotiations  could  be  considered, 
but  solely  with  respect  to  its  bearing  upon 
the  probability  or  Improbability  of  a  subse- 
queat  agreement  having  been  made  reqtect- 
Ing  the  insurance;  that  If  they  should  find 
from  a  preponderance  of  the  evidence  that, 
after  the  execution  and  delivery  of  the  mort- 
gage, the  appellant  received  the  premium 
from  the  respondent  and  agreed  to  procure 
the  policy,  and  failed  to  do  so,  and  the  dwell- 
ing was  destroyed  by  Are  within  three  years 
from  the  date  of  the  alleged  agreement,  then 
they  should  return  a  verdict  in  favor  of  re- 
spondent for  $2,500,  or  the  value  of  the 
building  if  less  than  that  sum.  The  learned 
trial  court  was  evidently  of  the  opinion  that 
the  acceptance  of  the  premium  by  the  ap- 
pellant subsequent  to  the  delivery  of  the 
mortgage  upon  a  parol  agreement  upon  his 
part  to  procure  the  insurance  made  him 
•  liable  In  damages  for  a  failure  to  do  so.  In 
this  we  think  be  was  in  error. 

The  only  ground  upon  which  the  appel- 
lant can  be  held  responsible  under  the  evi- 
dence la  that  the  execution  and  delivery  of 
the  mortgage,  the  acceptance  of  the  premi- 
um, the  agreement  of  the  appellant  to  pro- 
cure the  insurance,  and  the  execution  and 
delivery  of  the  receipt  were  one  continuous 
transaction.  In  such  case  the  mortgage 
would  furnish  a  sufficient  consideration  for 
the  promise,  and  the  contemporaneous  In- 
struments woiild  be  construed  together. 
Upon  the  statement  of  the  court,  the  prom- 
ise of  the  appellant  would  be  gratuitous, 
and  not  enforceable.  "When  the  agency  is 
irratultons  and  the  agent  has  never  entered 
npon  the  performance  of  the  service,  be  can- 
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not  be  held  liable  for  damages  resulting 
from  his  nonfeasance;  there  being  no  con- 
sideration to  support  the  promise.  The  in- 
ception of  the  performance  is  essential  to 
the  agent's  liability."  1  Am.  &  Eng.  Bnc. 
Law  (2d  Ed.)  1060.  There  Is  an  exception  to 
this  rule  where  the  party  promising  to  per- 
form is  an  insurance  agent  or  a  factor  or  a 
broker. 

The  respondent  urges  that  the  acceptance' 
of  the  premium  was  a  sufficient  considera- 
tion to  support  the  promise.  But  this  of 
Itself  would  only  render  him  liable  to  an 
action  for  the  return  of  the  money.  As  we 
have  seen,  when  the  agency  is  gratuitous, 
there  is  no  liability  unless  the  agent  has  en- 
tered upon  the  performance  of  the  service. 
In  the  Instant  case  the  service  was  to  pro- 
cure the  Insurance,  nils  the  appellant  did 
not  do,  nor  does  the  evidence  tend  to  show 
that  he  took  any  step  toward  Its  accomplish- 
ment. The  respondent  cites  Orlswell  v.  Ri- 
ley, 6  Ind.  App.  406,  30  N.  B.  1101,  82  N.  B. 
814;  Lindsay  v.  Pettlgrew.  6  8.  D.  600,  59 
N.  W.  726;  Manny  v.  Dnnlap,  16  Fed.  Cases, 
9,047  (No.  9,047);  Morris  v.  Summerl,  17 
Fed.  Oases,  9,837  (No.  9,837);  Walker  v. 
Smith.  Fed.  Gas.  No.  17,086;  Samonset  v. 
Mesnager.  108  Cal.  854,  41  Pac.  837.  In  the 
Orlswell  Case,  an  Insurance  agent,  at  the 
request  of  the  owner,  procured  and  deliv- 
ered to  her  a  flre  Insurance  policy  Issued  by 
a  company  other  than  one  he  represented. 
She  th^after  paid  him  the  premium.  The 
policy  provided  that  the  company  should 
not  be  liable  until  the  premium  was  actual- 
ly paid  to  It  The  agent  retained  the  pre- 
mium. The  property  was  destroyed  by  flre 
during  the  term  covered  by  the  policy.  It 
was  held  that  the  agent  was  liaUe  in  dam- 
ages for  his  failure  to  pay  the  premium  to 
the  company.  In  the  Lindsay  Case  an  In- 
surance agent  loaned  for  his  slater  a  sum. 
of  money,  and  took  a  real  estate  mortgage- 
as  8ecurlt7.  As  further  security,  he  requir- 
ed the  owner  to  deduct  $6  from  the  proceeds, 
of  the  loan,  as  a  payment  for  a  policy  on 
the  house  Bltnate  on  the  mortgaged  prem- 
ises, which  he  agreed  to  secure  to  continue 
for  five  years,  loss  payable  to  the  mortga- 
gee, failed  to  effect  the  insurance,  and 
the  house  was  destroyed  by  flre  during  the 
period  for  which  it  was  to  have  been  in- 
sured. In  holding  the  agent  liable  In  dam- 
ages the  court  pointed  out  that  his  purpose 
in  requiring  the  insurance  was  both  to  In- 
crease the  security  for.  the  loan  and  to  ob- 
tain the  usual  commission.  In  the  Manny 
Case  the  owner  of  farm  machinery  directed 
her  general  agent  to  procure  a  policy  of  in- 
surance on  the  property,  giving  specific  di- 
rections as  to  the  amount  and  terms  of  the 
policy.  The  agent  had  money  from  his  prin- 
cipal with  which  to  pay  the  premium.  Fall- 
ing to  procure  the  Insurance  and  the  prop- 
erty having  been  burned,  he  was  held  liable 
for  the  loss.  In  the  Walker  Case  a  London 
merchant  sent  goods  to  the  defendant  In 
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New  York,  reqnestlng  him  to  receive  them, 
but  not  to  deliver  them  to  the  purchaser 
without  payment  for  the  goods  or  satisfac- 
tory securifr  being  given.  He  received  and 
delivered  the  goods  without  receiving  pay- 
ment or  security.  The  purchaser  failed,  and 
the  defendant  received  and  remitted  the 
amount  paid  him,  retaining  no  commission. 
It  was  held  that,  although  be  was  an  unre- 
munerated  agen^  having  consented  to  ren- 
der the  service  and  having  undertaken  to 
perform,  he  was  bound  to  act  In  conformity 
with  the  directions  of  his  principaL  In  the 
Samonaet  Case  the  court  announced  the 
same  general  principle. 

There  Is  a  statement  In  the  Lindsay  Case 
which  supports  respondent's  contention,  but, 
as  we  have  seen,  the  party  who  was  held 
liable  was  an  Insurance  agent,  and  the  court 
adverted  to  the  fact  that  one  object  In  de- 
manding and  receiving  the  premium  was 
that  be  might  obtain  the  usual  commission 
for  effecting  the  insurance.  The  cases  alf 
anuounce  tbe  same  general  principle,  and 
we  do  not  thlnb  the  mere  act  of  accepting 
the  premium  is  equivalent  to  entering  upon 
the  performance  of  the  doty,  as  tbe  appel- 
lant did  no  act  tending  to  effect  the  Insni^ 
ance. 

The  Judgment  will  be  reversed,  with  di- 
rections for  a  new  trial  In  conformlt?  with 
This  opinion. 

RUDKIN,  O.  J.,  and  MORRIS,  J.,  concur. 
CHADWICK.  J.,  concurs  In  the  result  FDI<- 
LEBTON»  dissents. 

(56  W«ab.  2U) 

Ex  parte  FIELDS. 
FIELDS  V.  DEMINO  et  nx. 
(Supreme  Court  of  Washington.   Pec  10, 1909.) 

1.  Habeas  Corpus  (8  85*)  —  Pbocmdihgs — 
Aduissibiutt  or  Evideitcb. 

In  habeas  corpus  pzooeedings  by  a  mother 
to  obtain  custody  of  her  child  held  by  othen, 
evidence  of  an  adoption,  or  attempted  adoption, 
of  the  child  by  the  others,  thouf;b  not  binding 
on  the  mother,  was  competent  to'sbow  their  In- 
tention and  good  faith. 

[Ed.  Note.— For  other  cases,  see  Balwas  Cor- 
pQS,  Cent.  Dig.  |  77;  Dea  Dig.  f  85.*] 

2.  Habeas  Corpus  ({  85»)— Pabekt's  Aban- 
donment OF  Child— Evidence. 

Evidence  held  to  show  that  when  a  mother 
left  her  child  In  a  foundling  hospital  she  in- 
tended to  abandon  it  In  the  sense  of  relinquish- 
lag  ail  claims  that  she  had  upon  it,  so  that  It 
migbt  be  legally  disposed  of  by  the  hospital  au- 
thorities; and,  also,  that  she  Intended  to  aban- 
don it  sabseqneotly  after  an  attempted  recovery 
frf  it      habeas  oorpos. 

[Ed.  Nota.— For  other  cases,  see  Habeas  Gw- 
pQS,  Cent  Dig.  I  77;  Dec.  Dig.  %  85.*] 

3.  Habeas  Cobpus  (t  99*)— Odsttodt  of  In- 
fants—Rights OF  PaBESTS. 

While,  in  determining  the  custody  of  an 
abandoned  child,  adopted  or  attempted  to  be 
adopted,  the  welfare  of  the  child  is  of  grave  Im- 
portance, the  rights  of  the  natural  parent  must 


also  be  taken  ti)to  consideration,  as  well  as  the 
rights  of  the  foster  parents. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oor^ 
pus,  Cent  Dig.  |  84;  Dec.  m$.  i  90;*  Parent 
and  Child,  CenL  IMg.  |S  4-32.] 

4.  Habeas  Cokpub  (|  99*)  —  Gotiodt  of 
Cum)  —  Fkiuhciai.  Condition  of  Guluc- 

ANTB. 

Tn  determining  th«  right  to  the  custody  at 
a  child  as  between  the  natural  parent  and  fo>> 
ter  parents,  from  the  viewpoint  of  the  welfate 
of  the  child,  the  material  wealth  of  the  respec- 
tive parents  should  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  84;  Dec.  Dig.  f  99;*  Parent 
and  Child,  CenL  Dig.  IS  10-24.] 

5.  Habeas  Odbpub  (f  99*)— GusroDT  of  In- 
fants—Rionr  OF  Pabbnts. 

An  illegitimate  boy  abandMied  in  infancy 
by  his  mother  was  talten  by  a  man  and  wife, 
treated  by  them  with  all  the  affection  existing 
between  parent  and  child,  and  given  all  the 
advantages  of  such ;  the  foster  father,  in  par- 
ticular, looking  after  the  welfare  of  the  colld 
until  he  was  about  13  years  old.  The  dilld'a 
mother,  a  seamstress  lived  In  a  city  flat  partly 
rented  by  her  to  others;  her  occupation  in  a 
large  part,  taking  her  away  from  home,  ^ere 
were  no  other  members  of  her  family  nor  other 
relatives  residing  with  her,  but  she  was  other- 
wise a  suitable  person  to  have  the  diild  and  of 
sufficirat  means  to  clothe  and  edneate  him  In 
the  public  schools.  Beld  that,  in  view  of  the 
change  in  environment  which  would  result  from 
the  change  of  guardianship,  the  child  should  be 
left  in  the  custody  of  the  foster  parents. 

[Ed.  Note.— For  other  cases,  see  Habeas  Ow- 
pus.  C6nt.  Dig:  S  84;  Dec.  Dig.  |  90;*  Fuent 
and  Child,  Cent  Dig.  H 

Department  2.  Appeal  from  Snperlw 
Court,  Whatcom  County;  Jeroniah  Netew, 
Judge. 

Ai^lleatlon  by  Maude  Blelds  against  Ar- 
thur W.  Demlng  and  wife  for  a  writ  of  habeas 
corpus.  Judgment  for  reepondoita,  and  peti- 
tioner appeals.  Affirmed. 

Craven  ft  Oreene,  for  appellant.  Hadley, 
Hadl^  ft  Abbots  for  respondoits. 

DUNBAR,  J.  This  action  Is  brongiit  by  ap- 
pellant, Mande  Fields,  to  recover  the  posses- 
sion of  the  body  and  person  of  her  son,  Wil- 
liam Barns  Fields,  a  minor,  who  was  at  the 
time  of  tbe  trial  of  the  age  of  X8  years,  and 
who  is  now  residing  with  and  under  the  con- 
trol of  Arthur  W.  Demlng  and  Loin  U.  Dem- 
lng, his  wife,  respondents  ber^n. 

Tbe  appellant  was  an  oriihan  at  tbe  age  of 
14  years,  striving  to  earn  her  own  living,  and 
when  16  years  of  age  met  one  William 
Barnes,  who,  onder  promise  of  marriage,  ac- 
complished her  downfall,  and  tiiereaftw  re- 
fused to  cany  out  his  promise  of  marrlaga 
On  tbe  10th  day  pf  September,  18^  tbe  ap- 
pellant gave  With  to  the  tidid,  William 
Barnes  Fields,  at  the  Female  Hospital  In  tbe 
city  of  St  Lonls.  She  remained  In  tbe  hospi- 
tal nntU  about  the  SOtb  day  of  Septembw, 
189!^  when  sbe  sou^t  and  obtained  empl<^- 
ment  as  a  wet  nurse  at  a  compensatlw  ct  fSO 
a  numth,  and  she  placed  tier  own  child  In  the 
care  of  third  persons,  Urat  paying  |12  a 
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month  end  later  $16  a  month  for  a  wet  nurBe 
for  her  cbUd.  According  to  her  teBtlmony, 
the  child  did  not  aeem  to  thrive  nnder  the 
care  he  was  receiving,  and  she  concluded,  un- 
der the  advice  of  others,  that  It  was  best  to 
tabe  him  to  the  hospital  for  treatmoit,  and 
on  the  8th  dar  of  Jane,  1896,  she  did  talce  the 
child  to  a  place  that  she  says  she  was  in- 
formed was  a  child  hospital,  and  was  known 
as  the  "Bethesda,"  and  that  at  this  time  she 
was  weak  and  ill.  She  was  accompanied  to 
the  hospital  by  a  n egress,  who  had  been  em- 
ployed by  her  as  a  wet  nurse  for  the  child. 
At  this  point  the  real  controversy  commences, 
the  appellant  testifying,  in  substance:  That 
she  did  not  inteoid.to  do  more  than  to  leave 
the  child  at  the  hospital  for  a  short  time  un- 
til she  should  be  able  to  take  care  of  it  her- 
self; that,  in  about  three  weeks  from  the 
time  she  left  it,  she  went  to  see  the  child,  and 
was  loformed  that  it  bad  been  placed  in  a 
family,  and  it  was  against  the  rales  of  the 
hospital  to  Inform  the  motber  of  the  destina- 
tion of  the  child;  that  it  appeared  that  this 
was  a  foundling  hospital  where  babies  were 
received  for  the  purpose  of  finding  them  good 
homes ;  but  that  she  did  not  know  when  she 
took  the  child  there  that  It  was  a  foundling 
hospital,  and  did  not  wish  to,  and  did  not, 
abandon  the  child  or  authorize  the  hospital 
to  do  anything  but  exercise  temporary  care 
over  the  child;  that,  when  she  found  the 
child  was  gone,  she  was  prostrated  with  grief, 
which  was  followed  by  Illness;  and  that  as 
soon  as  she  was  aMe  to  do  so  she  employed 
a  detective,  one  Arthur  Welt,  to  find  the  child. 
To  condense  the  recital,  the  child  was  located 
In  the  home  of  the  respondents,  and  a  writ 
of  habeas  corpus  was  sued  out  in  a  competent 
court  in  the  city  of  St.  Louis,  Mo.,  in  July, 
189&  The  respondent  answered  the  writ, 
bringing  the  child  into  court  The  cause  was 
continued  a  few  days,  and  when  it  was  call- 
ed for  trial  again  it  was  dismissed  without 
prejudice  on  motion  of  petitioner's  counsel, 
for  the  reason,  according  to  her  statement, 
that  she  was  not  able  to  attend  court  and  was 
then  in  the  country  some  distance  from  8t 
Louis.  The  appellant  undertakes  to  make 
some  point  on  the  alleged  fact  that  she  did 
not  authorize  the  dismissal  of  the  case,  but 
only  Its  continuance;  but  she  herself  testl- 
fle«  that  sbe  wrote  to  the  detective,  who 
seema  to  have  had  the  matter  in  charge,  to 
continue  the  case  Indefinitely,  which  amounts 
to  about  the  same  thing,  as,  of  coarse,  the 
case  could  not  be  continued  Indefinitely.  She 
remained  in  the  country  without  any  farther 
correspondence  on  the  subject  until  the  last 
of  October  or  first  of  November,  when  she  re- 
turned to  the  city.  No  farther  attention  was 
paid  to  the  matter,  and  it  does  not  appear 
that  there  was  any  further  correspondence 
about  it  until  her  return  to  the  ^ty  some 
months  afterwards,  when  she  was  Informed 
that  the  case  had  been  dismissed.  Appellant 
testified  that  she  again  took  up  the  search 
through  the  tame  detective^  but  was  never 


aUe  to  locate  Ihe  respondents  until  she  heard 
of  them  In  the  year  1905,  when  ahe  was  In- 
formed that  th^  lived  in  the  city  of  Belllng- 
ham.  Wash.,  and  that,  as  'soon  aa  she  was 
able  to  earn  the  means  necessary  for  the 
prosecuticm  of  the  suit,  she  coramenced  the 
same  in  the  month  of  June,  1908, 

The  testimony  concemli^  the  attempt  to 
locate  the  respondents  was  the  testimony  of 
the  appellant  as  to  what  was  told  her  by 
Detective  Welt ;  he  not  having  been  called  as 
a  witness  In  the  case.  The  resptuidents  in- 
troduced Mrs.  Roger  Haynes,  the  founder 
and  directrix  of  the  Bethesda  hospital,  the 
home  where  the  baby  was  left  She  testified 
that  ahe  knew  of  the  circumstances  under 
which  the  baby  was  left  at  the  home,  and 
that  the  child  was  a  deserted  child,  abandon- 
ed by  Its  mother,  who  at  the  time  she  brought 
It  there  signed  papers  of  abandonment,  and 
that  It  was  neglected,  dirty,  and  sickly.  The 
testimony  of  this  witness  was  also  largely 
hearsay,  being  a  recital  of  what  waa  told  her 
by  the  superintendent  and  other  employes  of 
the  place ;  but  she  remembered  the  child.  Its 
name,  and  its  installation  in  the  hospital,  tes- 
tifying that  it  remained  In  the  hospital  about 
a  year,  and  that  during  that  time  its  moth- 
er never  came  to'  see  It  and  never  was  heard 
of  until  after  the  child  had  been  taken  and 
adopted  by  the  respondents  In  this  case.  She 
was,  however,  unable  to  produce  the  relin- 
quishment which  she  said  the  mother  made ; 
her  testimony  being  to  the  effect  that  she  had 
searched  In  the  records  for  it  and  her  ex- 
planation of  Its  loss  being  that  the  hospital 
was  In  a  torn  up  and  disorderly  condition 
Just  at  that  time  by  reason  of  the  buUdli^ 
having  been  seriously  damaged  by  a  cyclone 
a  day  or  two  before  that,  and  thai  Just  at 
that  time  they  were  moving  Into  temporary 
quarters,  and  she  thought  It  might  have  been 
lost  in  the  confusion  attending  .the  moving, 
Mrs.  G.  8.  Nelson,  who,  as  Miss  Schoenher, 
was  superintendent  of  the  Bethesda  found- 
ling home  at  the  time  the  baby  was  left  there, 
testified :  That  they  were  then  In  temporary 
quarters  following  the  unroofing  of  their 
building  by  the  tornado ;  that  she  distinctly 
rememb^ed  the  baby,  William  Barnes ;  that 
it  was  brought  to  the  hospital  on  the  8th  day 
ot  June,  1806,  by  Its  mother  and  a  n^ress ; 
that  she  met  them  at  the  door;  that  the 
mother  said  she  had  come  to  give  the  baby  up 
If  they  would  take  it ;  that  she  informed  the 
mother  that  the  instltutlou  Was  a  home  for 
deserted  babies,  but  that  it  also  took  In  moth- 
ers with  their  babies  If  they  chose  to  come, 
until  such  time  as  a  home  could  be  found 
for  the  babies ;  that  appellant  Informed  her 
that  she  did  not  wish  to  come;  that  she- 
sald  she  was  willing  to  sign  a  paper  to  give 
the  baby  up;  that  she  did  sign  such  paper 
after  having  It  read  to  her,  and  after  having 
the  form  of  relinquishment  handed  to  her  for 
her  Investigation ;  that  the  paper  was  slgneA 
and  witnessed;  that  she  then  delivered  the 
paper  to  Mrs.  Haynes,  the  dttectdz,  wtfao  wa» 
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the  cnstodlan  of  audi  papers ;  that  the  name 
of  the  chltd  filled  Into  the  blank  was  WHllam 
Barnes.  She  forUier  teatlfled  that  she  had  a 
vlTld  recollection  of  the  drcamstances  by  rea- 
son of  the  nnf e^lng  acts  of  the  mother ;  her 
lan^age  beli^:  "She  showed  do  feeling 
whatever.  She  did  not  tonch  the  child  nor 
kiss  It  good-bye;  so  mach  so  I  doubted  in 
my  own  inlDd  whether  It  was  her  own  child." 
She  testified  that  ahe  remained  at  the  home 
until  the  next  January,  and  that  the  mother 
did  not  call  to  ingalre  for  the  child  In  three 
weeks,  or  at  all  during  her  stay  there,  and 
that  she  would  hare  known  It  had  she  called. 
There  was  a  great  deal  of  other  testimony  on 
this  point  which  it  is  Impracticable  to  re- 
view ;  but  what  we  have  set  forth  is,  In  snb- 
stance,  the  testimony  adduced.  In  answer  to 
the  testimony  of  the  appellant  that,  after  the 
dismissal  of  the  cause  In  the  dty  of  St 
Louis,  she  had  attempted  to  locate  the  Dem- 
ings,  respondent  Arthnr  Demlng  testified : 
That  he  was  served  with  the  writ  before  men- 
tioned at  his  place  of  business  at  the  store  of 
Meyer,  Bannerman  &  Co.,  where  he  was  su- 
perintendent for  many  years ;  that  he  contin- 
ued in  that  employment  until  the  summer  of 
1900,  when  he  came  to  Washington ;  and  tliat 
he  could  have  been  found  there  any  day  dur- 
ing business  hours  during  that  time.  This 
testimony  was  corroborated  by  the  wife  of 
the  respondent,  by  his  employer,  and  by  oth- 
era   The  fact  seems  to  be  firmly  established. 

The  testimony  In  this  case  is  exceedingly 
voluminous;  the  record  being  very  large. 
The  court  was  lit}eral  in  allowing  the  Intro- 
duction of  testimony,  and  everything  con- 
nected with  the  case  or  tending  to  throw 
light  on  the  actions  or  motives  of  these  par^ 
ties  was  allowed  to  go  into  the  record.  There 
seem  to  be  two  leading  questions  in  the 
case.  The  first  Is :  Was  the  child  abandon- 
ed by  Its  mother  before  Its  adoption  by  the 
Demlngs?  It  may  be  stated  here  that  the 
record  shows  that  the  respondrats  adopted, 
or  -undertook  to  adopt,  this  child  under  the 
laws  of  the  state  of  Missouri,  and,  whether 
or  not  It  was  a  legal  adoption  binding  on  the 
mother,  it  Is  at  least  competent  to  show 
the  intention  and  good  faith  of  the  respond- 
ents, and  la  probably  binding  upon  them. 
The  second  proposition  la:  Was  there  an 
abandonment  of  the  custody  of  the  child 
after  the  dismissal  of  the  habeas  corpus  pro- 
ceedings in  July.  1898.  From  a  careful  In- 
vestigation of  all  the  testimony  In  this  case, 
and  recognizing  the  pitiful  condition  of 
the  mother,  that  she  was  grievously  sinned 
against,  and  that  her  fanlt,  if  fault  there 
was,  was  caused  by  Inexperience  on  her 
part  and  by  vUlalnous  wiles  on  the  part  of 
her  seducer,  we  are  forced  to  the  conviction 
that  the  fact  was  that  the  intention  of  the 
appelant  when  she  took  the  child  to  the 
hospital  was  to  abandon  it.  In  the  sense  of 
relinquishing  all  claims  that  she  had  upon  It, 
so  that  it  might  be  l^lly  disposed  of  by 
th*  authorities  of  the  hospltaL  We  ore  also 


forced  to  the  conclusion  that  there  was  an 
abandonment  utter  the  attempted  recovery  of 
the  custody  of  the  child  in  1808.  Ten  years 
is  a  long  time  to  leave  a  child  In  the  cus- 
tody of  kind-hearted  people  who  have  se^ 
fit  to  adopt  it,  when  the  tendency  mast  be 
that  mutual  affection  wUl  spring  up  between 
the  foster  parents  and  the  adopted  child. 
The  testimony  In  this  case  shows  that  there 
is  a  warm  attachment  and  affection  existing 
between  the  respondents  and  this  child.  It 
Is  impossible  to  read  the  record  without 
concluding  that  that  affection  is  as  warm 
and  abldli^  as  the  aCTectlon  between  a 
natural  parent  and  child.  These  people  have 
given  this  child  all  the  advantages  that 
could  have  been  given  to  a  child  of  thehr 
own.  Little  circumstances  are  testified  to 
which  show-  conclusively  the  feeling  that  ex- 
isted. The  foster  father  has  looked  with 
particular  Interest  after  the  education  of  the 
boy,  has  helped  him  in  his  studies  at  home, 
not  occasionally,  but  constantly,  and  testi- 
fies: That  he  always  beard  his  prayers 
of  nights  when  his  mother  was  not  able  to 
attend  to  him,  and  be  administered  the 
thousand  and  one  little  attentions  that  are 
only  administered  through  the  promptings 
of  affection;  that  he  was  a  idckly  boy;  that 
they  have  spent  much  for  him  In  the  way  of 
medical  services  and  attention,  and  devoted 
their  own  personal  attention  to  him  most 
faithfully;  that  the  boy  Is  Impulsive,  some- 
what stubborn,  in  disposition,  and  at  the 
same  time  loving  and  affectionate.  Certain- 
ly he  Is  Just  at  the  age  when  he  needs  the 
restraining  hand  of  a  father. 

The  court  found,  among  other  things,  that 
It  was  to  tlie  best  Intereata  and  welfare  of 
the  child  that  he  be  and  remain  In  the 
care  and  costody,  and  under  the  control, 
of  said  respondents,  and  that  to  transfer  his 
care,  custody,  and  control  to  the  petitions 
herein  would  be  detrimental  to  the  Interests 
of  said  child  and  detrimental  to  his  wel- 
fare. The  learned  counsel  for  the  appellant 
complain  of  this  finding,  and  insist  that  the 
court  based  its  conclusion  In'  this  case  al- 
together upon  the  welfare  of  the  child,  Inas- 
much as  the  court  had  previously  found  that 
the  mother  was  a  proper  person  to  have  the 
care  and  custody  of  the  child.  This  finding 
of  the  court  was  as  follows:  "That  the 
petitioner  resides  in  the  said  city  of  SL 
Louis,  state  of  Missouri,  In  what  has  been 
designated  by  her  as  a  'fiat,*  which  she  has 
rented  and  is  now  renting,  which  flat  has 
been  by  her  and  la  comfortably  furnished 
and  equipped  for  living  purposes,  and  in 
which  said  flat  rooms  are  let  by  her  from 
time  to  time  to  female  tenants  who  remain 
for  Irregular  periods ;  that  the  petitions-  la 
a  seamstress,  engaging  principally  in  sewing, 
and.  In  pursuing  the  same,  the  major  portion 
of  her  work  la  done  away  from  her  home; 
that  there  are  no  other  members  of  peti- 
tioner's family  or  other  relatives  residing 
with  her;  that  petttlono-  la  possessed  of 
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«uffldent  means  to  clothe,  nnrtnre,  and  edu- 
cate Bald  child  In  the  achools  of  the  said 
city  of  St  Lools,  bat  Is  not  poseeased  of 
soffident  means  to  maintain  him  In  the  posi- 
tion and  station  In  life  In  which  he  Is  now 
being  maintained  by  respondents,  and  to 
which  he  has  been  hitherto  accostomed; 
that  the  petitioner  is  otherwise  a  suitable 
and  proper  person  to  have  the  care  and  ens- 
tody  of  said  child,  and  is  strongly  attached 
to  said  child ;  and  that  said  child  has  never 
kaown  the  petitioner  nntll  the  Instltotlon 
of  this  proceeding."  So  that  the  finding  that 
the  petitioner  was  qnallfled  to  have  the  pos- 
session of  the  child  was  somewhat  modified 
by  the  facts  found.  There  la  no  question  but 
that,  while  the  welfare  of  tbe  child  Is  of 
grave  Importance,  the  rights  of  tbe  natural 
parent  must  also  be  tak^  Into  considera- 
tion ;  but,  under  the  circamstances  of  this 
case,  the  rights  of  the  foster  parents  must 
also  be  considered,  and,  In  taking  into  con- 
sideration the  welfare  of  the  child,  it  Is  not 
proper  to  consider  the  material  wealth  pos- 
sessed by  either  the  natural  or  foster  par- 
eots,  or  to  make  comparisons  In  tliat  regard, 
for  the  tendrils  of  parental  affection  entwine 
around  the  offspring  of  the  poor  with  as 
much  strength  as  they  do  around  tbe  chll- 
drm  of  the  rich ;  If,  Indeed,  with  not  greater 
strength  by  reason  ordinarily  of  more  inti- 
mate relationships  and  sacrlficea  that  hare 
to  be  made  and  which  tend  to  strengthen 
mntual  love  and  affection.  Nor,  looking  ex- 
clusively at  the  welfare  of  the  child,  can  It 
he  said  that  the  financial  condition  of  the 
parents,  respectively,  should  be  taken  into 
consideration,  for  It  Is  a  matter  of  common 
knowledge  to  all  thinking  and  observing 
people  that  tbe  best  men  and  women  of  our 
nation.  If  not  of  the  world,  came  up  through 
the  gateway  of  Industry,  self-denial,  and 
self-rellanca  These  efforts  and  sacrifices 
seem  to  be  necessary  to  the  moulding  and 
rounding  out  of  perfect  Individuals.  At  the 
same  time.  It  must  be  apparent  that,  where 
a  child  has  been  brought  up  by  foster  par- 
ents la  an  environment  that  Is  distinctly 
different  from  the  environment  to  which  he 
would  be  submitted  by  a  change  of  guard- 
ianship, a  revulsion  of  feding  would  be  liable 
to  occur  which  would  lead  to  embarrass- 
ments and  misery.  In  this  case,  looking  at 
tbe  question  atrlctly  from  tbe  standpoint  of 
the  boy's  welfare,  the  mother  would  not  be 
able  to  give  him  the  attention  which  at  this 
age  he  sadly  stands  in  need  of.  She  w^uld 
not  be  able  to  give  him  a  name,  for  he  has 
none,  and  If  be  were  uprooted  from  the 
bome  and  affection  which  now  warm  and 
protect  him,  and  transplanted  to  the  environ- 
ment described  by  the  mother  as  her  home, 
the  probabilities  are  that  it  would  result  In 
discontent  and  misery  to  both  mother  and 
son. 

There  are  many  otiier  questtona  that  w«re 


raised  In  the  trial  of  this  case  which  we  do 
not  deem  It  necessary  or  best  to  discuss; 
but  for  the  reasons  assigned,  we  think  the 
court  acted  wisely  In  reaching  the  condu- 
slon  that  It  did,  and  the  Judgment  will  thwe- 
fore  be  affirmed. 

RUDKIN,  G.  J.,  and  OBOW,  MOUNT,  and 
PARKDB.  JJ.t  coneor. 


(Be  Wub.  SG3) 
PBIGB  et  al.  v.  LOB  et  al. 
(Supreme  Oonrt  of  Washington.  Dec  10, 1900.) 

1.  PiTBiJo  Luros  a  185*)--ni»  LaifM— OoiT- 

VBTAnoU. 

Where  tbe  state  commissioner  of  public 
lands  approved  assienmeuts  of  a  contract  of  sale 
of  tide  lands,  and  the  state  In  puranance  there* 
of  issued  a  patent  to  tbe  aasiimee,  the  title  of 
the  patentee,  or  one  claiming  under  him,  could 
not  be  attacked  by  one  contracting  to  purchase 
the  land  from  the  person  claiming  nnder  the 
patentee  oo  tbe  ground  that  the  assignments 
were  defective. 

[Bi.  Note.— For  other  caaes,  see  Public  Laiid% 
Cent  Dig.  I  B88;  Dec.  I>ig.  1 185.*] 

2.  VkMDOB  AHD  PmtOBABBB  (|  834*)  — GOR- 

TBACTB— FosmrmuE. 

Where  the  vendor  In  a  contract  for  tbe  sale 
of  land  complied  with  the  parchaser*B  require- 
ments to  perfect  the  title,  though  they  were 
without  merit  and  were  raised  with  a  design  of 
preventine  a  performance  by  the  vendor  within 
the  time  fixed,  and  the  vendor  tendered  full  per- 
formaace. prior  to  any  claim  of  forfeiture  by  the 
purchaser,  and  time  was  not  of  the  essence,  the 
purchaser  oonld  not  recover  the  cash  payment 
made. 

[Ed.  -Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  ms^m;  Dec  Dig.  { 
334.*} 

Department  2.  Anwal  from  Superior 
Court  King  County ;  Ralph  Kauffman,  Judge. 

Action  by  John  O.  Price  and  another 
against  A.  Loe  and  another.  From  a  Jods- 
ment  of  dlamlssal,  plalntifli  appeal.  Af- 
firmed. 

Shank  &  Smith,  for  apptilanta.  Donglaa, 
Lane  &  Douglas,  tor  respondents. 

CROW,  J.  This  action  was  commenced  by 
John  O.  Price  and  A.  O.  Boyd  against  A.  O. 
Loe  and  James  B.  Stevena  to  recover  fSOO, 
part  payment  on  a  contract  to  purchase  real 
estate,  which  contract  they  allege  was 
breached  by  tbe  defendants.  On  trial  with- 
out a  jury,  and  without  any  flndings  being 
made,  the  action  was  dlamlflBed.  Tbe  plain- 
tiffs have  appealed. 

On  January  12,  1006,  the  appellants  and 
Feeney  ft  Pettlnglll,  claimed  by  appellants 
to  have  been  agents  for  the  respondents,  exe- 
cuted the  following  written  agreement.  "Se- 
attle, Wash.,  January  12,  1006.  Received 
from  John  O.  Price  ft  A.  G.  Boyd  the  sum 
of  9500  to  apply  on  contract  for  the  purchase 
of  lots  25,  26  and  27,  block  433.  Seattle  Tide 
Lands,  Seattle,  Wash.  The  full  purchase 
price  of  said  property  to  be  $12,000.  payable 
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08  follows:  96,000,  cuh  In  band  aocliidinf 
the  amount  of  thia  receipt),  and  balance  on 
or  before  three  years,  with  Interest  on  de- 
terred payments  at  6  per  cent  per  annnm  un- 
ta  paid.  Tbe  said  purchaser  sball  be  fur- 
nished a  complete  abstract  showli^  good  and 
sufficient  title  to  said  i^perty  and  allowed 
Are  days  fbr  exaaJnaUtm  thereof;  where- 
upon he  agrees  to  complete  the  porduM  In 
the  manner  and  upon  the  tenns  herein ;  and 
that  In  case  of  his  failure  so  to  do  the  said 
sum  of  money  hereby  recdpted  for  shall,  at 
the  option  of  the  undersigned,  be  forfeited  as 
liquidated  damages.  It  is  further  agreed 
that,  In  tbe  event  of  failure  to  convey  good 
and  sufficient  title  within  SO  days  fnHn  date 
hereof,  the  said  sum  of  money  ^11  be  re- 
funded.  It  Is  understood  that  purchasers  are 
to  be  allowed  at  least  10  days  from  date  here- 
ot  before  making  further  payment  [Sl^ed] 
Feeney  &  FettlngUI,  Agent.  Subject  to  the 
owner's  approvnj,  I  hereby  a^ee  to  the  above 
provisions.  ISlgnedl  J.  O*  Frloei  A.  O.  Boyd, 
Purchaser."  Bespondents  contead:  That 
they  never  saw  or  heard  of  this  Instrument 
until  after  the  appellants  had  claimed  Its  for- 
fetture.  TiiAt  Feeney  ft  Pettlnglll  were 
^lents  for  appellants.  That  reepmidents 
never  listed  their  propwty  with  Feeney  ft 
Pettlnglll,  who  came  to  them  with  a  prt^nosl- 
tlm  to  buy.  That  they  paid  respondents  $500 
cash.  That  respondents  thereupon  executed 
and  delivered  to  them  the  following  receipt 
pleaded  in  their  answer:  "Seattle,  January 
12,  1006.  Received  of  Feeney  ft  Pettlnglll, 
agents,  five  hundred  dollars  as  earnest  mon- 
ey on  purchase  price  of  lots  26,  26  and  27, 
block  433,  Seattle  Tide  landi^  balance  tieven 
thousand  five  hundred  dollars,  payable  as 
follom:  FIfty-flve  hundred  dollars  cash  In 
15  days,  and  six  thousand  dollars  cash  on  or 
before  8  years  at  6  per  cent  iwr  annum.  Ab- 
stract of  title  to  be  delivered  and  good  title 
to  be  conveyed  by  warrant  deed  and  free 
from  all  Incumbrance  and  Hens.  Subject  to 
flu,  charges  for.  Dated  January  12,  1906. 
A.  O.  liOe.  James  B.  Stevens."  That  re- 
spondents never  made,  ratified,  approved,  or 
executed  any  other  agreement  That  they 
were  to  pay  a  commission  to  Feeney  ft  Pet- 
tlnglll, although  Feen^  &  FettlngUl  were 
agents  of  the  appellants.  That  the  respond- 
ents tendered  performance  of  tbelr  contract 
on  or  about  February  10.  1906,  and  again  on 
or  about  February  2^  1906.  That  they  have 
at  all  times  since  been  able,  ready,  and  will- 
ing to  complete  the  sale  and  transfer  a  good 
title  to  appellants,  and  that  appellants  have 
at  all  times  failed  to  perform  or  tender  pe> 
formance  on  their  part 

ThA  evidence  shows:  That  on  January  25, 
1806,  an  abstract  of  tlUe  was  delivered  by  re- 
spondents to  appellants,  whose  attorney  on 
January  80th,  after  examination,  rejected 
the  same,  vrlthout  stating  his  spedflc  objec- 
tions. That  on  February  4,  1806,  an  extend- 
ed abstract  was  delivered  by  respondents  to 
appellants,  whose  attorney  on  February  8th 


returned  it  with  a  wrlttu  opinion  qpedflcally 
stating  two  classes  of  objectlfms:  (1)  Objec- 
tions pertaining  to  a  contract  of  sale  for  the 
tide  lands,  and  to  assignments  oi  tbe  contract 
made  prior  to  the  Issuance  and  d611vwy  of 
the  state  patent  to  the  Ferry^Leaiy  Land 
Company,  a  corporation,  from  whldk  corpora- 
tion reapcmdents  deralgn  th^  title;  and  ^ 
objectlwa  to  cotaln  alleged  defects  In  tbe 
title,  snbseQuoit  to  the  patent  The  respond- 
ents wwe  ready,  wlUlng,  and  able  to  correct 
the  latter  objections  by  oomplylng  with  aU 
reasonable  requirements  made  by  the  appel- 
lants relative  to  the  title  subsequent  to  pat- 
ent, and  did  so  within  the  80  days  named  by 
the  appcdlanta'  alleged  contract  and  for  Uut 
reason  we  will  not  conatdw  such  objections. 
From  the  mtlre  record  we  conclude  that  the 
controlling  objections  to  the  tUle,  upon  which 
appellants  relied,  pwtalned  only  to  iwoceed- 
Ings  had  prtor  to  tbe  issuance  of  the  patmt; 
all  other  objections  being  either  waived  by 
iWoUants  or  promptly  cored  by  the  respond- 
ents  within  80  days  after  January  12. 1906. 

As  to  the  objections  to  proceedings  bad 
prlOT  to  the  issuance  of  the  patent,  the  re* 
vondoits  <daim:  That  they  were  tedmleal 
and  without  merit ;  that  reqwndeats  n6v«r 
made,  ratified,  ap^ved,  or  encuted  any 
contract  requiring  them  to  conv^  a  good 
and  sufficient  title  within  80  days  after  Janu- 
ary 12. 1906;  that  without  admitting  the  va- 
lidity of  the  obJectl<nui  mad^  reqwudents 
did  In  fact  fully  correct  and  remove  the  same 
on  or  b^re  February  20,  1906;  that  they 
tendered  by  good  and  Boffldent  deeds  of  con- 
veyance a  full  and  complete  performance  OC 
their  contract  to  sell,  doing  so  prior  to  JSHh 
ruary  10,  1906,  and  again  on  or  about  Feb- 
ruary 20, 1806 ;  that  the  market  value  of  tide 
lauds  rapidly  depreciated  Immediately  after 
January  12, 1806 ;  that  the  respondmts  wen 
damaged  In  the  sum  of  92,000  by  reason  v£ 
appellants'  failure  to  complete  their  contract 
to  pundiase;  and  that  appellants'  technical 
and  captious  objections  w«re  made  to  afford 
them  an  excuse  for  refusing  the  oompletitm 
of  their  contract  to  pnrdias^  to  aid  them 
in  recovering  their  cash  payment  and  to  en- 
aUe  them  to  avoid  loss  resultli^  from  the 
d^tedatlon  of  value  In  tide  lands.  The  trial 
court  excluded  competent  evidence  offwed  by 
the  respondents  in  support  of  their  conten- 
tious that  the  land  had  depreciated  In  valn^ 
and  that  they  had  been  damaged;  bat  suffi- 
cient competent  evldmce  was  admitted  to 
sus&iu  all  of  revmndoits'  other  cont^tltms, 
and  the  actlcm  was  therefore  properly  dis> 
missed. 

The  abstract  of  title  whkh  is  In  the  record 
shows:  That  the  state  of  Washington,  on 
December  15^  189%  issued  a  contract  of  sale- 
for  the  tide  lands  In  question  to  one  Thomas 
Flint  who,  with  his  wife,  Mary  Flint  on 
January  2, 1880, 1^  written  assignment  trans- 
ferred the  contract  to  his  son,  Thomas  FUnt 
Jr.;  that  the  assignment  was.  on  May  12» 
1900,  acknowledged  by  Gliomas  Flint;  that 
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later  Thomas  Flint  died  testate;  that  after 
his  death  Mary  Flint,  his  widow,  acknowl- 
edged the  assignment  she  and  her  husband 
had  Jointly  made  during  his  lifetime;  that 
the  assignment  was  approved  by  the  state 
commissioner  of  public  lands;  that  Thomas 
Flint,  Jr.,  on  December  11, 1905,  executed,  ac- 
knowledged, and  deUvered  an  assignment  of 
the  contract  to  the  Ferry-Leary  Land  Com- 
pany, a  corporation,  which  was  also  approved 
by  the  state  commissioner  of  public  lands ; 
that  on  December  26, 1905,  the  state  ezecnted 
and  delivered  a  patent  for  the  land  to  the 
Ferry-Leary  Land  Company,  from  which 
company  the  respondents  deraigued  title. 
The  appellants*  attorney,  who  examined  the 
abstract,  questioned  tlie  euffldency  of  the  as- 
signment from  Thomas  Flint  and  M!ary  Flint, 
his  wife,  to  Thomas  Flint,  Jr.,  by  reason  of 
the  fact  that  It  bad  not  been  acknowledged 
by  Mary  Flint  prior  to  the  death  of  her  hus- 
band. He  also  attacked  the  sufficiency  of  the 
assignment  from  Thomas  Flint  Jr.,  to  the 
Ferry-Leary  Land  Company  by  reason  of  the 
fact  that  It  did  not  disclose  whether  the  as- 
signor was  a  married  man,  and  for  the  far- 
ther reason  that  It  was  not  executed  by  the 
assignor's  wife,  if  he  had  one.  Both  assign- 
ments, however,  were  approved  by  the  state 
commlsrio&er  of  public  lands,  and  subse- 
quraitiy  the  state,  In  pursuance  thereof,  Is- 
sued a  patent  to  the  Ferry-Leary  Land  Com- 
pany. 

In  W^sta  T.  Oallvwt,  34  Wash.  260,  75  Pac. 
871,  this  court  said:  *Trhe  deed,  having  been 
made  by  the  state,  and  purporting  to  convey 
a  portion  of  Its  public  lands.  Is  analogous  to 
a  patent  Issued  by  the  United  States  for  a 
portion  of  the  public  domain,  and  is  governed 
by  similar  legal  principlee.  The  state  has 
created  a  land  department  with  administra- 
tive and  executive  functions  similar  to  the 
land  department  of  the  general  government. 
That  department  is  authorized  to  supervise 
the  proceedings  by  which  title  is  sought  to 
be  obtained  to  any  portion  of  the  state's  pub- 
lic lands.  Having  supervised  such  proceed- 
ings In  a  given  case,  and  having  caused  the 
deed  of  the  state  to  issue,  It  becomes,  in  ef- 
fect, the  patent  of  the  stat^  and  cannot,  un- 
der the  rules  established  as  to  federal  land 
patents,  be  collaterally  attacked."  On  the  au- 
thority of  this  case,  we  do  not  think  the  ap- 
p^lants  were  in  a  position  to  question  the 
validity  of  the  patent  Issued  by  the  state  or 
tbe  title  of  respondents  thereunder,  or  to 
make  a  collateral  attack  upon  the  same.  In 
any  event,  the  respondents,  without  conced- 
ing any  merit  in  the  objections  made  by  the 
appellants  to  the  assignment  of  the  contract 
of  sale,  corrected  the  same  by  proper  writ- 
ten instruments,  which  were  tendered  to  the 
appellant  on  or  before  February  20,  1906. 

We  do  not  deem  it  necessary  to  enter  apon 
B  further  discussion  of  appellant's  various 
objectlcow  to  the  titl&  Without  regard  to  the 


question  whether  Feeney  &  Pettlngin  were 
their  agents  to  purchase,  or  agents  of  re- 
spondents to  sell,  the  evidence  falls  to  show 
that  respondents  approved  the  written  con- 
tract executed  by  Feeney  &  PettlnglU,  upon 
which  appellants  rely,  and  which  by  Its  terms 
contemplated  that  It  should  be  subject  to 
their  approval  Nor  was  there  any  evidence 
of  the  execution  of  any  agreement  by  re- 
spondents, other  than  the  one  signed  and 
pleaded  by  them,  upon  which  |500  was  paid 
by  Feeney  &  Fettingill.  The  evidence  estab- 
lishes the  fact  that  respondents  promptly 
compiled  with  all  of  appellants'  requirements 
to  perfect  the  title,  although  they  were  cap- 
tious and  technical,  without  merit,  and 
must  have  been  raised  with  the  sole  design 
of  preventing  a  performance  of  the  contract 
by  respondents  within  the  30-day  limit  claim- 
ed by  appellants.  We  further  find  that  the 
respondents  tendered  fnll  performance  of  the 
contract  prior  to  any  claim  of  forfeiture  by 
appeilantB,  and  that  time  was  not  of  the  es- 
sence of  the  contract  which  respondents  ac- 
tually made.  The  trial  court  ruled  strictly 
against  respondents  in  the  matter  of  admit- 
ting evidence,  but  found  In  their  favor.  The 
evidence  admitted  by  Its  clear  preponderance 
sustains  such  finding. 
The  Judgment  is  affirmed. 

RUDKIN,  a  J.,  and  MOUNT,  DUNBAB, 
and  FABKKB,  31^  concur. 


HII^INOICR  T.  OtLLMAN.  City  Comptxoller 

(HDLBBRT,  Intervener). 

(Supreme  Court  of  Washington.   Dec  9,  1909.) 

1.  Municipal  Oobpobatiohs  (|  150*)  —  Or- 
ricKBs— Heoall  —  Ihtebvkntioh  —  Pxaeons 

EnTIIXED  to  iNTSaVERE. 

An  elector  and  taxpayer  of  a  t$t7  has  no 
such  Interest  in  the  matter  in  litigation  as  en- 
tities him  to  intervene  under  Ballinger's  Ann. 
Codes  &  St.  fi  4846  (Pierce's  Code,  1  272).  In 
a  salt  by  a  councilman  ol  a  city  to  enjoin  the 
city  comptroller  from  certifying  to  the  suIBcien- 
cy  of  a  petition  for  the  recall  of  the  councilman 
In  the  manner  prescribed  by  the  citr  charter; 
the  comptroller  appearing  and  defending  the  ac- 
tion, 

[Ed.  Note.— -For  other  cases,  see  Monldpal 
Corporatiras,  Cent  Dig.  1  362;  Dea  Dig.  i 
159.*] 

2.  MURICIFAI,  COBPOKATIONB  Q  1CS*>— OhAB- 

TEES— CONBTBUCTIOW. 

The  provision  In  Everett  city  charter  for 
the  summary  removal  of  elective  officers  for 
Bpeci6ed  causes,  and  the  provision  for  the  recall 
ot  any  elective  officer  at  any  time  bia  official 
conduct  is  not  responsive  to  nie  will  of  the  ma- 
jority of  the  electors,  are  not  inconsistent  when 
considered  In  the  light  of  the  entire '  charter, 
which  discloses  a  purpose  on  the  part  of  the 
electors  to  reserve  to  themselves  the  power  to 
control  the  legislative  and  executive  policy  of 
the  city. 

[Ed.  Note.— For  other  eases,  see  Hnnl^al 
Corporations,  Dec  Dig.  |  155.*] 


•Vor  ethar  casta  sM  sum  topis  and  section  NUHBSB  la  Dm.  *  Am.  Diss.  1M7  to  Aaim,  *  Hapntar  Indaxas 
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8.  MUNIOIPAI,  GOSPOBATIORB  (|  124*)— CHAR- 
TERS— Validitt. 

The  power  of  a.  city  to  provide  In  its  char- 
ter for  the  recall  of  aor  elective  officer,  If  de> 
Tired  from  Const,  art  11,  S  10,  authoriziDg  cities 
to  frame  a  charter  consistent  with  and  subject 
to  the  Constitution  and  laws  of  the  state,  does 
not  conflict  with  Ballinger's  Ann.  Codes  t  St 
}  740  (Herce's  Code,  f  3733),  providing  that 
officers  of  a  dtj  shall  tie  elected  for  the  terms 

Sresciibed  in  the  charter,  and.  If  the  power  la 
erived  from  the  atatate.  It  is  within  its  spirit 
and  purpose,  and  the  recall  pEovlnon  is  ralid. 

[Ed.  Xote^For  other  cases,  aea  Hnnicipal 
Corporations,  Dec.  IMg.  {  124>] 

4.  MCNICIFAL  OOBFOBATIONS  (S  124*)— OhAB- 
TERS— VaUDITY.  - 

.  The  provision  in  a  city  diarter  for  the  re- 
call of  any  elective  officer  is  not  in  ronflict  with 
Const  art  5,  i  3,  providing  that  all  officers  not 
liable  to  Impeachment  ahall  be  sabject  to  remov- 
al for  mlaamdnec  or  malfeasatwe,  as  provided 
by  law. 

[Eld.  Note.— For  other  cases,  set  Mtinldpal 
Corporations,  I>ec.  Dig.  |  124.**] 

Department  1.  Appeal  from  Superior 
Oonrt,  Snohomish  Coonty;  W.  W.  Black, 
Jadse. 

Action  by  George  HUstngtt'  against  0.  O. 
Gfflman.  as  City  Comptroller  of  tbe  caty  of 
Everett,  Id  which  William  M.  Halbert  inter' 
Tened.  From  a  judgment  of  dismissal,  plain- 
tiff appeals.  Affirmed  in  part  and  reversed 
in  part 

Coleman  &  Fogarty,  for  appellant  W.  O. 
&fcLaren«  for  respondent 

OOSB.  J.  This  action  was  Instltated  by 
the  appellant  to  enjoin  the  city  comptroller, 
who  Is  ex  officio  dty  clerk  of  the  city  of 
Everett,  a  dty  of  the  first  class,  from  cer- 
tifying to  the  elty  comidl  that  a  cotain 
elector's  petition  was  sufficient  and  in  con- 
formity with  the  provisions  of  the  ci^  char- 
ter. Tbe  complaint  avers:  That  the  appel- 
lant has  been  duly  elected  as  a  conndlman 
to  represent  the  Sixth  ward  In  the  city,  for 
the  term  ending  the  first  Tuesday  after  the 
first  Monday  in  January,  1910;  that  he  qual- 
ified and  la  acting  as  such;  that  the  respond- 
ent Gillman  is  the  comptroller  and  ex  officio 
city  clerk;  that  certain  electors.  In  accord- 
ance with  section  281  of  the  city  charts, 
presented  to  and  filed  with  the  comptroller 
a  petition,  asking  for  the  recall  of  the  ap- 
pellant as  councilman,  for  the  alleged  rea- 
son that  he  Is  using  the  Infiuence  of  his  posi- 
tion to  revive  a  certain  franchise  to  the 
prejudice  of  the  city;  that  the  respondent 
comptroller  will  certify  to  the  dty  council 
that  the  petition  Is  sufficient,  unless  restrain- 
ed by  an  order  of  the  court;  and  that;  if 
a  certificate  is  filed,  the  council  wfU  imme- 
diately order  an  election  for  the  purpose  of 
choosing  a  snccessor  to  tbe  appellant  The 
charter  of  the  city  is  attached  to,  and  made 
a  part  of.  the  complaint  Tbe  respondent 
Ilulbert  was  permitted  to  intervene  as  an 
elector  and  a  taxpayer  in  the  city.  The  ap- 
pellant demurred  to  the  petition  in  Intei^ 


ventlon,  and  the  Intervener  and  the  respond- 
ent  comptroller  severally  demurred  to  the 
complaint,  on  the  ground  that  it  does  not 
state  facta  sufficient  to  constitute  &  cause  of 
action.  The  appellant^s  demurrer  was  over^ 
ruled,  and  the  demurrers  of  tbe  respondents 
were  sustained,  whereupon,  the  appellant 
having  elected  to  stand  upon  Ills  coinplaint, 
the  action  was  dismissed,  and  the  appeal 
was  taken  from  such  iudgraent 

The  appellant  first  nmtends  that  the  intep> 
venw  has  no  sudi  "interest  In  Uie  matter  in 
litigation"  as  to  entitle  Iilm  to  Intervene 
under  the  provisions  of  our  Cod&  1  Ballin- 
ger's  Ann.  Codes  &  St  |  4846  (Plerce'a  God^ 
{  272).  We  think  he  is  right  in  this  conten- 
tion. Without  undertaking  to  define  In 
what  cases  a  party  may  intervene,  we  are 
satisfied  that  an  elector  and  taqmTer  has 
no  such  IntNest  in  tbe  matter  In  litU^tion 
in  this  case  as  to  warrant  an  intervention. 
Thoe  la  no  allegation  In  his  petition  that 
tbe  comptroller  will  not  appear  and  defoid 
the  actkm.  In  Westland  Publishing  Com- 
pany T.  Royal,  86  Wash.  S99,  78  Pa&  10D6y 
a  suit  against  a  school  district  upon  an  al- 
legeA  contract,  it  was  held  that  a  residoit 
and  a  taxpayer  In  the  sdiool  district  could 
not  Intervrae.  See,  also:  Pomeroy's  Beme- 
dies  &  Bemedial  Rl^ts  (2d  Bd.)  f  42^t  IT 
Am.  *  Eng.  Enc.  Law  <2d  Dd.)  pp.  180^183; 
11  Enc.  PL  ft  FT.  446, 447.  The  demurrer  to 
ilie  complaint  In  intervention  should  have 
been  sustained.  In  accordance  with  the 
pow«r  contahied  in  sectltm  10,  art  11,  of  the 
Omstitutlon,  and  tiie  legislation  macted 
thereunder  (Laws  1880,  p.  21B  et  eeq.,  c.  7), 
the  dty  of  Everett  having  a  population  In  ex- 
cess of  20,000;  adopted  a  diarter  for  its  own 
government  Unda  the  provisions  of  section 
2S1  of  ttao  diarter,  certain  electors  of  the 
Sixth  ward  of  the  dty,  the  ward  represented 
Iv  the  appellant  filed  with  the  comptndler 
a  petition  for  the  recall  of  tlie  appellant 
and  the  election  of  his  successor.  This  sec- 
tion, so  far  as  is  necessary  to  a  correct  un- 
derstanding of  the  case,  provides:  "Bee. 
2SL  The  holder  of  any  elective  office  may- 
be removed  at  any  time  during  his  twm 
by  the  electon  qualified  to  vote  for  a  suc- 
cessor of  such  Incumbent  The  procedure 
to  effect  the  removal  of  an  Incumbent  of  an 
elective  office  shall  be  as  follows:  A  peti- 
tion signed  by  voters  eititled  to  vote  for  n 
successor  to  the  incumbent  equal  in  num- 
ber to  at  least  twen^-five  per  centum  of 
the  entire  vote  for  all  candidates  for  ttie 
office,  the  incumbent  of  which  is  sought  to 
be  removed,  cast  at  ttie  last  preceding  gen- 
eral munidpal  election,  demanding  an  elec- 
tion of  a  successor  of  the  pers<m  to  be  re- 
moved, shall  be  filed  with  the  dty  clerks 
provided,  that  the  petition  sent  to  the  conn- 
dl  shall  contain  a  general  statement  of  the 
grounds  for  which  the  removal  is  sought 
•  *  *  If  the  petition  shall  be  found  to  be 
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rafficient,  the  clerk  ehall  submit  the  same  to 
ttM  conndi  without  delay;  and  therenpOQ 
the  city  council  shall  order,  and  fix  a  date 
for  the  holding  of  sach  election.  •  •  • 
Any  person  sought  to  be  removed  may  be 
a  candidate  to  succeed  himself.  •  •  * 
At  such  election  If  some  other  person  than 
the  Incumbent  receives  the  highest  number 
of  votes,  the  incumbent  shall  thereupon  be 
deemed  removed  from  the  office  upon  the 
qualification  of  his  successor."  Section  81 
provides  that:  "All  persons  elected  at  said 
first  election  as  herein  provided  shall  hold 
office  until  the  first  Tuesday  after  the  first 
Monday  in  Jannary,  1910,  unless  removed 
as  In  this  charter  provided."  Section  32 
provides  that,  In  all  subsequent  elections, 
"the  term  of  office  of  every  elective  officer 
shall  be  two  years  unless  removed  as  In 
this  charter  provided."  Section  26  provides 
that:  "Any  elective  officer  other  than  a 
member  of  the  city  council  may  be  suspend- 
ed by  the  mayor  and  removed  for  cause  by 
the  city  council."  It  then  provides  that 
inability  or  willful  failure  properly  to  per- 
form his  duties,  or  the  commission  of  a 
crime  or  misdemeanor  involving  moral  tur- 
pitude, absence  from  the  city  for  20  days 
without  consent,  open  failure  or  refusal  to 
discharge  his  duties,  the  habitual  use  of  in- 
toxicating liquors  to  excess,  or  any  perma- 
nent disability  preventing  the  proper  dis- 
charge of  his  duties,  shall  constitute  cause 
tor  the  removal  of  any  elective  officer;  but 
that  "the  city  council  only  shall  have  pow- 
'er  to  suspend  or  remove  a  member  of  that 
body,"  which  may  be  done  for  any  of  the 
«nunierated  causes.  Ample  provision  Is 
made  In  the  charter  for  direct  control  over 
the  city  council  and  Its  legislation  by  the 
initiative  and  referendum. 

Appellant's  first  contention  Is  that  there  la 
m.  conflict  between  the  provisions  of  sections 
25  and  281  of  the  charter  In  relation  to  the 
removal  of  a  member  of  the  city  council,  and 
that  the  former,  being  specific  In  Its  nature 
flnd  relating  to  a  particular  subject,  must 
control.  A  reading  of  the  two  sections  in 
the  light  of  the  charter  as  an  entirety  dis- 
closes a  clear  purpose  upon  the  part  of  the 
electors  of  the  city  to  reserve  to  themselves 
the  power  to  control  the  entire  l^slatlve 
and  executive  policy  of  the  city.  Section 
282  provides  that  20  per  centum  of  the  elec- 
tors may  propose  and  submit  an  ordinance 
to  the  council,  and  that  It  shall  either  pass 
the  ordinance  without  alteration  within  a  fix- 
ed time,  or  submit  it  to  a  vote  of  the  people. 
Section  283  provides  that  no  ordinance  pass- 
ed by  the  council,  except  when  otherwise  re- 
quired by  the  general  laws  of  the  state  or 
by  the  provisions  of  the  charter,  except  an 
ordinance  for  the  Immediate  preserration  of 
the  public  peace,  health,  or  safety,  which  con- 
tains a  statement  of  Its  urgency  and  is  pass- 
ed by  a  two-thirds'  vote  of  the  council,  shall 
go  Into  effect  before  -10  days  from  its  final 
passage,  and,  if  during  the  10  days  a  peti- 


tion signed  by  10  per  cent  of  the  Sectors 
be  presented  to  the  council,  the  ordinance 
shall  be  suspended  and  the  council  shall  re- 
consider It,  and.  If  It  Is  not  entirely  re- 
pealed, It  shall  be  submitted  by  the  council 
to  the  vote  of  the  electors,  and  shall  only 
become  effective  upon  receiving  the  sanction 
of  a  majority  vote.  It  la  apparent  that 
there  Is  no  real  conflict  between  the  two 
sectiona.  Section  25  provides  for  a  summary 
ronoval  of  an  elective  officer  for  certain 
speclflc  causes;  whereas,  section  281  contem- 
plates a  recall  of  the  officer  at  any  time  that 
his  official  conduct  Is  not  responsive  to  the 
wish  or  will  of  a  majority  of  the  electors  In 
his  precinct  or  ward.  Whilst  this  section 
provides  tbat  the  reason  for  the  recall  shall 
be  stated  in  the  petitlra.  the  charter  does 
not  provide  that  any  specific  reason  shall  be 
necessary  or  controlling.  The  whole  scheme 
or  system  of  the  charter  makes  it  ai^arent 
that  the  right  of  recall  of  elective  officers 
was  reserved  to  the  people,  to  be  exercised 
at  any  time  the  public  Interest  was  thought 
to  require  It  We  have  adverted  to  the  fact 
that  provision  is  made  whereby  the  incum- 
bent may  submit  his  official  conduct  to  a  vote 
of  the  people,  and  that  if  he  recelveB  a  vote 
of  confidence  be  continues  In  office.  His  suc- 
cessor Is  dected  and  inducted  Into  office 
under  the  recall  provision  only  upon  the  fail- 
ure of  the  Incumbent  to  secure  an  Indorse- 
ment of  his  stewardship  by  a  majority  ot 
the  electorate.  like  the  British  ministry,  an 
elective  officer  under  the  charter  is  at  all 
times  answerable  to  the  people  for  a  failure 
to  meet  th^  approTal  on  meamieB  of  piAUc 
policy. 

It  is  next  urged  that  there  Is  neither  con- 
stitutional nor  l^lslatlve  authority  for  ttxe 
recall  provision.  Section  10,  art  11,  of  the 
Constitntion,  provides  that:  "Any  dty  con- 
taining a  [mpulation  of  twenty  thousand  In- 
habitants or  more  shall  be  permitted  to 
frame  a  charter  for  its  own  government  con- 
sistent with  and  subject  to  the  Constitution 
and  laws  of  this  state."  We  need  not  In- 
quire whether  this  provision  is  self-acting, 
as  the  Legislature  has  made  ample  provision 
for  giving  it  effect  Laws  1890,  p.  216  et 
seq.,  c  7.  Our  Code  (1  Ballinger's  Ann. 
Codes  ft  St  S  740  [Pierce's  Code,  S  8733]), 
whldi  is  section  6  of  the  Law  of  1890.  p.  216, 
c.  7,  provides  that  In  cities  of  the  first  class 
the  mayor  and  members  of  the  dty  council 
shall  have  the  powers,  shall  be  elected  at  the 
times,  in  the  manner,  and  for  the  terms  pre- 
scribed in  the  charter.  As  was  said  in  Good 
V.  Common  Council,  6  Cal.  App.  265,  90  Pac. 
44:  "The  fixing  of  the  tenure  of  office  of 
the  officers  of  a  munidpaUty  subject  to  re- 
moval by  the  body  that  elected  them  Is  com- 
paratively new  In  our  system  of  gorenunent 
and  the  Interpretive  branch  of  the  law  Is  In 
rather  an  undeveloped  state  on  the  subject" 
In  discussing  this  question,  It  Is  pertinent  to 
Inquire:  For  what  term  was  the  appellant 
electedT   This  Inquiry  is  answered  1^  ttie 
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duurter,  and  the  umrar  Is  that  he  wai  elect- 
ed to  hold  offlce  until  the  flrat  Tneeday  after 
the  first  Monday  In  January,  1910,  unleaa  re- 
moTOd  for  canee  or  recalled  in  the  manner 
provided  Uierelxi.  Hla  term,  while  in  a  meaa- 
ure  fixed,  waa  anhjeet  to  the  cmdltlon  anbae- 
qnent  that  25  per  cent  of  the  electorate  of 
the  ward  from  irtiidi  be  waa  elected  oonld  by 
petltlpn  vxpam  their  dlaappnmU  of  his  of- 
ficial action  open  one  or  more  meaaorea  of 
local  policy,  and  demand  that  be  be  autained 
by  a  vote  of  confldeoce  or  retire.  Our  Code 
(1  Balllnger'a  Ann.  Goatee  &  St  1 7^  proridea 
'  that  the  act  empowwins  dtlea  of  the  first 
clan  to  adopt  a  goramlng  chartev  ahall  be 
liberally  oonatmed  for  the  pmpoae  of  carry- 
ing ont  tba  oibjecta  for  which  the  law  waa 
Intmded.  Both  tbB  C<»iBtltntU»  and  Ihe 
seneral  law  recognise  that  large,  growli« 
dtlea  ahonld  be  empowered  to  determine  for 
themaelTea,  and  in  tiieir  own  way,  the  many 
Important  and  complex  Questions  of  local 
policy  whidi  ariae^  and  It  la  only  when  eome 
act  In  the  execution  of  that  policy  conflicts 
with  tb»  gen«al  law  or  contamnes  the  Con- 
atltutlon  0iat  the  act  can  be  qaeatloned.  We 
do  not  think  that  the  official  act  aonght  to  be 
restrained  erceeda  flie  povnx  conf  »red  upon 
the  city  by  flie  general  law  or  coaflleta  with 
It  The  following  caaea  are  in  bannwiy  with 
thla  view;  Oood  r.  Oommon  OomuHlf  amwa; 
In  re  Ftabler.  IBO  OaL  71,  8S  Fae.  271,  11 
L.  R.  A.  (N.  B.)  IflOSi  Bwlag  T.  Seattle^  104 
Fac.  2S9;  Hindman  t.  Boyd,  42  WuOl  17, 
84  Pac  600;  Bt  Loula  t.  Western  Uni<m  TeL 
Co..  149  U.  8.  465.  18  Bop^  Ot  800.  87  L. 
Bd.  810;  Matter  of  Garter,  141  OaL  S16y  74 
Pac.  9B7;  Attorney  Oenenl  t.  jrodilm..09 
Mich.  858,  58  N.  W.  Oil.  28  I*  S.  A.  698.  41 
Am.  St  Rep.  606.  Whether  we  treat  the 
power  sought  to  be  exercised  aa  being  dertr- 
ed  from  Oie  GonBtltnti«i  anbject  to  the  con- 
trol of  the  general  law,  or  aa  derived  ftom 
the  lattw,  the  resnlt  will  be  the  eame,  If 
derived  tmn  the  Gmutttntlon,  it  doea  not 
ctmflict  with  the  general  law;  and,  if  deriv- 
ed from  the  latter.  It  ia  vrlthln  Ita  «iirlt  and 
purpoee. 

It  la  finally  urged  that  the  recall  provision 
In  the  charter  la  violative  of  section  8,  art 
6,  of  tiie  Conatitntlon.  whldi  provides  lhat: 
"All  oflOcera  not  liable  to  impeadmient  ahall 
be  subject  to  removal  for  mlaeondnet  or  mal- 
feaaance  in  office  in  aneh  mannw  aa  may  be 
provided  by  law."  This  contention  haa  been 
disposed  of  by  what  we  have  aald  oraicem- 
tng  the  several  sections  of  tlie  diartw.  The 
people  oi  the  dty  of  Bverett  In  framing  the 
charter  intended  that  their  represents  tires 
ahonld  be  bdd  atrictly  amouble  to  boOi  the 
eoristlng  and  changing  public  soitlment  <m 
all  local  measores.  and  that  if  the  offldal 
cmdiiet  of  any  dectlve  ofilc»  fidled  at  any 
time  to  BO  respond,  he  was  subject  to  recall 
If  the  majority  of  the  electorate  In  hla  dl»- 
trict  so  determined.  Tlie  am>dlant  acc^ted 


the  trust  subject  to  this  power  In  his  con- 
sUtnency,  and  the  duration  of  his  term  of 
offlce  is  dependent  upon  the  wish  of  the  ma- 
jority aa  ezpresaed  at  the  pdl&  The  removal 
aon^t  la  not  ef  the  diaracter  provided  tta 
in  the  Ocmstttutlon.  Whether  the  Intecests 
of  the  dty  will  be  better  subserved  a 
ready  obedience  to  public  sentiment  than  by 
a  conrageons  adherence  to  the  views  of  the 
hidividnal  oflleer  on  qneations  of  public  on- 
cem  is  a  pollllcal,  and  imt  a  Ucal,  quostlon. 

Hie  Jud^nent  wDl  be  affirmed  aa  to  tte 
oHnptrolIer.  and  reversed  as  to  the  inter- 
vener, with  directions  to  sustain  ttn  demurs 
rer  to  Us  petltioD. 

RUDKIN,  OL  3^  and  FUUiBRTON, 
OHADWIOS,  and  MOBRIS,  3J^  cimcur. 


(H  Wub.  tut 
STATB  V.  HBUSTOM  et  aL 

(Supreme  Gonrt  of  Washington.  Dec.  10,  1900.) 
Fish  ({  11*)— Po^^ESS  or  Otbteb  Comuissiok 

— ConoLUBIVERBBS  OV  AOTS  OF  GOUUISSIOIf. 

Laws  1903,  p.  840,  e.  166,  provides  for  e  . 
state  o^ter  oomnussion.  and  by  section  6  defines 
its  daties.  Section  6  provides  that  tide  lands 
within  all  oyster  reserves  established,  surveyed, 
and  platted  by  tbe  commisBion  shall  be  forever 
zeseired  from  sale.  Held,  that  lands  outside  ant 
reserves  are  not  affected  and  are  subject  to  sale 
and  lease,  and,  in  the  absence  of  a  showing  that 
the  commission  In  excluding  lands  from  reserves 
was  Inflaeoced  by  ftaud  or  other  impRq;>er  mo- 
tive,  it  will  be  presumed  that  the  conmiiBeion  ex- 
amined excluded  land  and  investigated  its  ubar- 
aeter  and  the  reports  In  reference  thereto,  and, 
as  the  cmnmission  acts  aa  agent  for  the  state 
with  authority  to  ndtide  lands  thought  to  be 
improper  as  reserves,  the  state  Is  conduded  by 
tbelr  acts. 

rBA.  Note.— For  other  cases,  s«A  Fish,  I>e& 
Dig.  i 

Department  2.  Appeal  from  Superior 
Court,  Paclflc  Oounty ;  A.  E.  Rice,  Judge. 

Action  by  the  State  against  Frank  Z.  Ueus- 
ton  and  others.  Jodgm^t  for  defendanti^ 
and  plalntlfl  appeals.  Affirmed. 

W.  P.  Bdl.  John  I.  O'Phelan,  and  John 
T.  Welsh,  for  app^ant  T.  W.  Hamnumd, 
H.  W.  Bw  Hewan,  and  B.  B.  York,  forzenpnidp 
wts. 

MOUNT,  3,  Thla  action  was  brooght  by 
the  state  to  set  aside  certain  deeds  issued  by 
the  oonmiissloiier  of  pablie  landa  to  the  re- 
spondents for  cwtaia  described  ouster  lands. 
It  ia  alleged  that  the  landa  described  ww« 
natural  oyster  beds  at  tbe  time  applications 
were  made  to  purchase  the  same,  that  the 
lands  were  Tcscrved  from  sale,  and  that  the 
applicants  falsely  and  frandnleniay  made  af- 
fidavits to  the  elEeet  that  the  lands  applied 
for  were  not  natural  oyster  beds,  and  there- 
by intended  to^  and  did,  deceive  tiw  irfBdalB 
in  diarge  of  the  land  department  and  there- 
bj  the  ap^eaUms  were  granted  and  deeds 
Issoed  upon  the  ex  parte  affidavits  of  tbe  a^ 
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pUcants.  These  allegations  were  all  denied 
t>r  the  answer.  At  the  trial  the  appellant  of- 
fered to  prove  that  the  lands  In  controversy 
had  been  natural  oyster  beds  from  the  year 
1854  down  to  the  time  of  the  trial,  and  "that 
«nch  applicants  for  the  land  In  controvert 
knew  the  condition  of  these  lands  with  refer- 
ence to  the  quantity  of  oysters  upon  them  at 
the  time  of  ttiaklng  -their  application,  and 
that  each  of  the  ai^llcants  knew  that  the 
lands  supported  oysters  growing  naturally  to 
■sufficient  quantities  to  be  of  value  as  a  source 
of  oyster  supply  at  the  time  they  made  their 
application  to  purchase  the  same;  that  the 
applicants  knew  the  lands  In  controversy  sup- 
ported oysters  growing  thereon  naturally  In 
sufficient  quantity  to  be  valuable  as  a  source 
of  oyster  supply  at  the  time  of  making  the 
applications,  or  by  the  use  of  reasonable  dili- 
gence they  could  have  ascertained  those  facts 
by  an  Inspection  of  the  lands."  The  court  ex- 
clnded  this  evidence.  Whereupon  the  plain- 
tiff rested,  and  the  court  dismissed  the  ao- 
tlon.  Plaintiff  has  appealed,  and  bases  er- 
ror on  the  mling'of  tiie  court  extilndlng  this 
evidence; 

The  facts  as  shown  by  the  pleadings  and 
evidence  Introduced  are,  In  substance,  that'  on 
February  25,  1903,  one  Alexander  Thomely 
and  six  other  persons  made  application  to 
purchase  the  several  tracts  of  land  Involved 
here  for  the  purpose  of  oyster  culture.  These 
applicants  filed  the  usual  affidavits  in  the  land 
office,  jrtating,  among  other  things,  that  they 
had  full  knowledge  of  Hie  character  of  the 
lands,  that  there  were  no  natural  oyster  beds 
thereon,  and  that  the  lands  were  suitable  for 
tie  cultivation  of  oysters.  The  statute  then 
in  force  provided  that  on  the  filing  of  such 
applications  the  commissioner  of  public  lands 
should  require  the  county  board  of  oyster 
commissioners  to  Immediately  Inspect  the 
lands  applied  for  and  report  to  him  the  char- 
acter of  such  lands,  and.  In  case  the  report 
showed  that  the  lands  were  natural  oyster 
beds,  the  commissioner  should  Investigate  the 
matter  at  a  public  hearing  where  the  lands 
were  situated,  and,  unless  It  should  conclu- 
sively appear  that  the  county  board  was  In 
■error,  the  application  should  be  denied.  Laws 
1S9T,  p.  298,  c.  107.  In  March,  1903,  while 
the  applications  were  pending  before  the  land 
office,  the  T.<eglsl<ature  passed  an  act  creating 
a  state  oyster  commission.  This  act  became 
^ectlve  Immediately,  and  provided  that  such 
commission  should  consist  of  the  Governor, 
-commissioner  of  public  lands,  and  the  fish 
commissioner,  and  defined  the  duties  of  this 
oommissiou,  at  section  5,  to:  "(1)  Examine 
all  existing  oyster  reserves,  and  to  do  or  cause 
to  be  done  such  things  as  may  be  deemed  ad- 
visable, to  conserve  protect,  and  develop  said 
reserves  as  now  established  and  that  may  be 
hereafter  established,  and  to  make  such  rules 
and  regulations  as  may  be  found  necessary 
or  desirable  to  carry  into  effect  the  provisions 
of  this  act  (2)  To  Immediately  ^Eamlne  all 
tide  or  oystw  lands  belonging  to  the  state 


(except  tide  lands  of  the  first  class  and  lands 
hereinbefore  provided  for)  and  to  survey,  plat 
and  establi^  thereon  what  shall  be  and  con- 
stitute oyster  reserves  for  the  future.  (3)  To 
cause  a  survey  or  resurvey  of  all  the  state 
oyster  land  reserves  now  existing  or  to  be 
established  by  the  said  commission,  to  be 
made  before  the  first  day  of  October,  1903, 
or  as  soon  thereafter  as  possible  and  shall 
have  each  angle  of  the  boundary  line  Indicat- 
ed by  a  stone,"  etc.  Section  6  of  that  act 
also  provided  as  follows:  **The  tide  land 
within  all  oyster  reserves  established  and 
surveyed  and  platted  by  said  state  oyster 
commission  shall  be  forever  reserved  from 
sale  or  lease."  Laws  1903,  p.  340,  c.  166.  Aft- 
er the  passage  of  this  act,  and  In  August, 
1903,  the  commissioner  of  public  lands  refer- 
red the  applications  above  mentioned  to  the 
local  t)oard  of  oyster  land  commissioners  of 
Pacific  county,  wherein  the  lands  were  locat- 
ed, requiring  that  board  to  answer  the  fol- 
lowing questions:  "(1)  Is  the  land  or  any 
portion  thereof  a  natural  oyster  bed?  (?)  If 
this  land  or  any  part  of  It  Is  a  natural  oyster 
bed.  Is  It  necessary  In  order  to  secure  ade- 
quate protection  to  it  to  retain  It  or  any  part 
of  it  in  the  public  domain?  (3)  Whether  the 
land  or  any  portion  thereof  having  been  a 
natural  oyster  bed  within  ten  years  past  may 
reasonably  be  expected  to  again  become  such 
within  ten  years  In  the  future?" 

On  April  5, 1904,  the  said  oyster  land  com- 
mission entered  an  order  establishing  the 
Long  Island  state  reserve  In  Pacific  county^ 
but  the  lands  in  controversy  were  excluded 
from  that  reserve.  In  the  months  of  Novem- 
ber and  December,  1904,  notices  of  the  appli- 
cation to  purchase  were  published  by  the 
commissioner  of  public  lands.  On  November 
25,  1904,  the  local  board  of  oyster  commis- 
sioners reported  npon  the  questions  thereto- 
fore submitted  to  them,  answering  all  those 
questions  In  the  affirmative,  and  to  the  effect 
that  the  lands  applied  for  were  a  natural  oys- 
ter bed  necessary  to  be  retained  as  public  do- 
main, and  that  the  same  have  been  reserved 
by  the  state.  Before  or  about  the  time  this 
report  was  made,  an  action  In  mandamus  was 
brought  on  behalf  of  the  applicants  to  compel 
the  commissioner  of  public  lands  to  act  upon 
the  applications  to  purchase  without  regard 
to  the  reference  of  such  applications  to  the 
county  board,  and  without  regard  to  any  re- 
port which  that  board  should  make.  Upon 
a  trial  of  the  case,  the  mandate  was  Issued, 
and  an  appeal  was  thereupon  prosecuted  to 
this  court,  and  upon  the  appeal  It  was  held 
that  the  act  of  1903  superseded  the  act  of 
1897,  and  that  the  authority  of  the  county 
board  of  oyster  land  commissioners  was  su- 
perseded by  the  state  oyster  commission  prc^ 
vided  for  by  the  act  of  1903;  and  the  Judg- 
ment of  the  lower  court  In  that  case  was 
affirmed.  State  ex  rel.  Hammond  v.  Ross,  39 
Wash.  233,  81  Pac.  725.  Thereafter,  on  July 
21,  1906,  the  applications  to  puncbase  wwe 
allowed  and  contracts  were  Issued  to  the  av 
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pUcants  by  the  wmmlssioner  of  public  lands. 
On  April  1, 1906,  £he  state  oyster  commission 
made  certain  corrections  In  the  Long  Island 
oyster  reserve,  and  ordered  and  established 
the  reserve  by  metes  and  bounds,  which  re- 
serve did  not  include  the  landa  in  dispute. 
Maps  and  descriptions  of  this  reserve  were 
filled  in  the  ofBce  of  the  county  auditor  of 
PaciQc  county.  Payments  were  made  by  the 
applicants  as  provided  for  in  their  contracta 
These  contracts  were  subsequently  assigned 
to  the  respondents  in  this  case  by  approval 
of  the  commissioner  of  public  lands,  and 
when  the  contracts  were  fully  paid,  viz,,  on 
April  13,  1908,  deeds  were  issued  by  the  com- 
mlssloner  of  public  lands  to  the  respondents. 
In  November,  1908,  this  action  was  begun  to 
set  aside  these  deeds. 

Prior  to  the  enactment  of  the  statute  of 
1903,  it  was  the  policy  of  the  state,  as  declar- 
ed by  numerous  acts,  to  reserve  the  natural 
oyster  beds  of  the  state  from  sale,  but  the 
act  of  1903  made  it  the  duty  of  the  state  oys- 
ter commission  to  examine  all  oyster  reserves 
and  all  the  tide  and  oyster  land  tielonging  to 
the  state,  and  to  surv^,  plat,  and  establish 
thereon  oyster  reserves  for  the  future.  Sec- 
tion 6  provided  "that  tide  lands  within  all 
oyster  reserves  established  and  surveyed  and 
platted  by  said  state  oyster  commission  shall 
be  forever  reserved  from  sale."  Such  lands 
without  these  reserves  were  not  affected 
thereby,  and,  of  course,  were  subject  to  sale 
or  lease.  The  authority  of  the  state  oyster 
commission  to  establish  oyster  reserves  Is  not 
questioned.  That  commission  did  establish 
an  oyster  reserve  in  the  vldnHy  of  the  land 
in  question,  and  excluded  these  lands  from 
that  reserve.  It  Is  not  claimed  in  the  plead- 
ings that  the  state  oyster  commission  was  in- 
fluenced by  fraud  or  any  other  improper  mo- 
tive in  excluding  these  lands  from  such  re- 
serve, and  no  proof  was  offered  of  any  such 
fact;  but  it  is  claimed  that  the  applicants, 
prior  to  the  time  when  the  reserves  were  cre- 
ated, had  filed  applications  to  purchase  the 
lauds  in  question,  and  had  made  false  and 
fraudulent  aflSdavlts  that  the  lands  applied 
for  contained  no  natural  oyster  beds,  and 
that  the  state  oyster  commission  was  induced 
thereby  to  exclude  the  lands  in  question  from 
the  reserve.  It  must  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  the 
state  board  did  Its  duty  and  examined  these 
lands,  investigated  the  Character  of  the  land 
and  the  reports  in  reference  thereto,  and  in 
their  Judgment  concluded  that  the  lands  did 
not  contain  uatnTal  oyster  beds.  This  board 
was  the  agent  of  the  state,  clothed  with  au- 
thority to  examine  tide  lands  and  establish 
oyster  reserves  thereon,  and  for  that  purpose 
had  authority  to  include  in  such  oyster  re- 
serves such  lands  as  In  their  opinion  were 
proper,  and  to  exclude  therefrom  such  lands 
as  were  not  proper  for  such  reserves.  The 
state  is  bound  by  that  conclusion,  and  can- 


not now  be  heard  to  say  that  Its  agent  wa» 
mistaken  in  its  Judgment,  ,  unless  the  board 
acted  witlhont  authority,  or  was  guilty  of 
fraud  or  some  other  Improper  motive.  In 
Quinby  t.  Conlan,  104  U.  S.  420,  26  L.  Ed.  800, 
the  Supreme  Court  of  the  United  States  said : 
"It  would  iMid  to  endless  litigation,  and  be 
fruitful  of  evil,  If  a  supervisory  power  were 
vested  In  the  courts  ^ver  the  action  of  the 
numerous  officers  of  the  land  departmoit,  on 
mere  questions  of  fact  presented  for  their 
determination.  It  is  only  when  those  officers 
have  misconstrued  the  law  applicable  to  the 
case,  as  establisdied  before  the  department, 
and  thus  have  denied  to  parties  rights  which, 
upon  a  correct  construction,  would  hare  been, 
conceded  to  them,  or  where  misrepresentation 
and  fraud  have  been  practiced  necessarily 
affecting  their  Judgment,  that  the  courts  can, 
in  a  proper  proceeding,  interfere  and  refuse 
to  give  effect  to  their  action.  On  this  subject 
we  have  repeatedly,  and  with  euiphasis,  ex- 
pressed our  opinion,  and  the  matter  should 
be  deemed  settled."  See,  also,  fiteel  v.  Smelt- 
ing Company,  100  U.  ^.  447.  1  Sup.  Ct  389. 
27  L.  Ed.  226.  It  follows,  therefore,  that  the 
court  did  not  err  In  refusli^  to  hear  evidence 
to  the  effect  that  the  lands  in  question  were 
in  fact  natural  oyster  beds,  and  that  the  ap- 
plicants knew  these  facts  at  the  time  they 
filed  tbeir  applications  for  the  purchase  of 
the  land,  because  that  was  the  question  which 
was  determined  by  the  state  oyster  commis- 
sion when  the  lands  were  excluded  from  the 
reserve.  The  exclusion  of  these  lands  from 
the  reserve  made  them  snbject  to  sale  or  lease 
under  the  rules  governing  such  landa  The 
authorities  cited  by  the  ai^ellant,  to  the  ef- 
fect that  a  deed  to  the  lauds  executed  without 
authority  of  law  Is  void,  are  therefore  not  in 
point  here.  The  exclusion  of  the  lands  from 
the  reserve  established  their  character.  The 
affidavits  of  the  appllcante  that  the  lands 
were  not  natural  oyster  beds  could  not  have 
misled  the  state  oyster  commission  because, 
after  the  affidavits  were  made,  that  conunis- 
slon  examined  the  lands  as  it  was  required 
to  do  and  passed  Its  Judgment  upon  the  con- 
flicting opinions  as  to  the  character  of  the 
lands,  and  determined  that  the  lands  were 
not  natural  oyster  beds,  and  such  Judgment 
is  now  conclusive. 

We  find  DO  error  In  the  record.  The  Judg- 
ment is  ttierefore  affirmed. 

RCDKIN.  C.  J.,  and  DUNBAB,  GROW, 
and  PARKER,  33^  concur. 

(S6  Wash.  208) 

TAKIMA  GROCERY  CO.  T.  BENOIT  et  al. 

(Supreme  Oonrt  of  'Washisston.    Dea  8,  1909.) 

1.  Appeal  ano  Ebrob  (g  273*)— Gbmkkal  Ex- 
ceptions—Effect tJPON  Questions  of  Bvi- 

DENC8. 

A  general  exception,  after  findings  of  tact, 
"to  all  of  which  plaintiffs  except  and  their  ex* 
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ccptloD  is  allowed,"  Is  insufficient  to  bring  ap 
for  review  any  question  ui»on  the  evidence. 

[Ed.  Note.— For  other  caBes,  see  Appeal  and 
Error,  Dec  Dig.  S  273.*! 

2.  Appeal  and  Ebbob  (S  265*)— Equitabli 
Oases— Fir  DiNOB  or  Fact  —  Exceptions — 
Review. 

Though  findings  of  fact  In  ao  equitable  case 
are  not  necessary,  where  findings  of  fact  have 
been  made,  they  must  be  excepted  to,  if  they  are 
to  be  reviewed  on  appeal. 

(Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  tS  1536-1651;  Dec  Dig.  } 
265i*] 

S.  Appeal  and  iEbbob  (|  265*)— Exceptioss 
Below— Necessiit-Findinqs  of  Fact. 
In  insolvency  proceedings,  when  the  anbject 
of  the  controversy  was  wnether  a  note  was 
given  for  a  valuable  conalderatioD,  a  finding  that 
the  claim  was  based  upon  a  promissory  note 
made  and  executed  hj  the  Insolvent  to  the  claim- 
Mit  for  a  valosble  consideratiMi  was  a  finding 
of  fact,  which  mast  bs  excepted  to  In  order  to 
be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  265.»] 

Department  2.  AiH>eal  from  Superior 
Court,  Yakima  Oounty;  E.  B.  Pieble,  Judge. 

Action  by  the  Yakima  Grocery  Company 
against  Zella  Benolt  and  another.  Judg- 
ment tor  defendants*  and  plalntjCf  appeals. 
Appeal  dismissed. 

Hull  ft  LlTeM7,  for  appdlant  BngteTiart 
A  BIgVt  toe  respmidente. 

DUNBAB,  J.  Claims  by  Zella  Benolt  and 
Gewge  Benolt  and  otbeai  against  the  estate 
of  Lambert  Bmolt;  Insolvent,  were  filed  in 
the  matter  of  the  assignment  of  Lambert 
Benolt  for  the  beo^t  of  creditors,  Qn!ei>- 
tltm  to  the  Glalma  of  Zdla  Benolt  and  George 
Benolt  wore  filed  by  the  respondent  Yakima 
Grocery  Graipany,  a  corporatt<m.  Notwith- 
standing the  exertions,  the  court  found 
that  the  daima  were  legal  and  Just  claims, 
and  Judgment  was  entered  accordingly,  and, 
from  that  Judgment,  this  appeal  Is  taken. 

Thb  respondents  move  for  an  order  to 
strike  tiie  statement  of  facts  and  afllrm  the 
Judgmoit,  for  the  reason  that  there  are  no 
exceptions  to  the  findhigs  of  fact,  or  any  of 
them,  as  required  by  law.  After  the  find- 
ings ot  fact,  the  exception  was  as  follows: 
*^  all  of  which  plaintiffs  racept,  and  their 
exception  la  allowed."  This  court  has  held 
In  an  unbroken  line  of  authority  from  Bice 
T.  Stevens,  9  Wash.  298,  S7  Paa  440,  to  Fen- 
der T.  McDonald,  102  Pac  1026,  that  such  ex- 
cations  are  insuffldoit  to  bring  up  for  re- 
Tlew  any  questlott  upon  the  evidence;  and, 
although  it  has  been  held  that  findings  of 
fSact  tai  an  equitable  case  are  not  necessary, 
we  have  as  tmlversally  held  that,  where 
findings  have  beoi  mad^  they  must  be  ex- 
cepted to.  However,  It  Is  earnestly  contend- 
ed 1^  Ihe  counsel  for  appellant  that,  con- 
ceding this  to  be  the  law,  the  findings  in  tiDs 
caae  were  really  not  findings  of  fact,  but 
■were  In  •effect  conclusions  of  law.  With  this 
Gontentlou  we  are  unable  to  agree.  Some  of 


the  findings  may  have  been  somewhat  In  the 
nature  of  conduslons  of  law,  as  they  fre- 
quently are;  but  the  finding  that  the  claim 
of  George  Benolt  against  the  estate  was  bas- 
ed upon  a  promissory  note,  made  and  execut- 
ed by  the  said  Lambert  Benolt  to  tbe  said 
George  Benolt  for  a  valuable  consideration, 
Is  certainly  a  finding  of  fact,  litis  was  the 
essential  fact  that  was  the  subject  of  the 
controversy,  viz.,  whether  the  execntlon  of 
the  note  was  for  a  valuable  consideration. 
The  same  finding  was  found  In  relation  to 
the  claim  of  Zella  Benolt 

Under  the  authorities  above  referred  to, 
the  Btatemrat  of  facts  will  be  stricken,  and. 
as  there  are  no  questions  raised  outside  of 
the  stat^eot  of  facts»  the  appeal  will  be 
dismissed. 

RTTDEIN,  a  J.,  snd  GROW,  MOUNT,  and 
PARKEB,  JJ.,  ctmcur. 


(H  Wash.  IM) 
OLYBIPIC  OIL  OO.  V.  KANE  et  nx. 
(Snpieme  Court  ot  Washhigtco.  Dec  6.  1900s.) 

1.  TazAt.  (I  887*)— Dscision— Fruifo— Tim*. 

A  Judge  4rf  toe  superior  court  does  not  lose 
Jarisdictlon  to  render  a  decision  in  a  cause  by 
the  lapse  of  more  than  90  days  from  the  sntwils- 
slon  thereof  befbre  tbe  dednon  is  filed. 

[Ed.  Note^For  other  case^  see  Trial,  Gent 
Dig.  f  901;  Dee.  Dig.  I 

2.  Election  or  Rxmedibs  (|  7*)  — Pbooxbd- 
iNos-njTTBisDXonoir— iNDKPKirDKHT  Acnov 
-Waives. 

Wheie-clalmaats  of  a  fond  consented  to  a 
hearing  and  detenninatlMi  vi  tbe  claim  of  a  re> 
ceiver  of  a  coriwration  thereto,  In  the  receiver- 
lE&ip  case,  they  waived  their  right  to  have  the 
matter  litigated  in  an  independent  action. 

[Ed.  Note.— For  other  casee,  see  EIecd<Ki  of 
Remeditt,  Cent  Dig.  1 12 ; .  Dec  Dig.  I  7.*] 

Department  2.  Appeal  from  Saperior 
Court,  King  County;  George  K.  Morris, 
Judge. 

Action  by  the  Olympic  OU  Company 
against  Wayne  Automobile  Agency  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
M.  Francis  Kane  and  Ida  U.  Kane  appeal. 
Affirmed. 

James  0.  Moody,  for  anToUantSb  McBor- 
ney  ft  Gummlngs,  for  respondent 

PABKBB)  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  requiring  appA- 
lants  to  pay  over  to  the  recelTor  of  tlie 
Wayne  Automobile  Agency,  a  corpcnratlon, 
the  sum  of  ¥750,  claimed  by  the  recover  to  be 
a  part  of  the  assets  of  that  corporation.  Bo 
far  as  necessary  to  be  noticed,  the  facts  ap- 
pearing In  the  record  are  as  follows:  The 
appellant  M.  Francis  Kane  Is  the  president 
and  general  manager,  and  the  appellant  Ida 
M.  Kane,  bis  wife,  Is  the  secretary  and  treaa- 
urer  of  said  corporation,  and  have  at  all 
times  since  its  organization  had  the  entire 
management  and  control  of  Its  business  and 
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affalra.  In  January,  1008,  by  order  entered 
In  this  cause,  Frank  Brlghtman  was  ai>polnt- 
«d  receiver  of  the  corporation,  and  as  such 
became  entitled  to  the  possession  of  all  Its 
property  and  assets.  On  May  15,  1906,  the 
receiver  filed  In  this  cause  his  petition,  alleg- 
ing. In  substance:  That  at  the  time  of  his 
appointment  as  Buch  receiver  there  was  pend- 
ing In  the  superior  court  of  King  county  a 
suit  In  the  name  of  appellants  as  plaintiffs, 
against  Z.  E.  Foster,  defendant,  seeking  to 
i-ecover  the  sum  of  $1,000  as  a  balance  due 
on  the  purchase  price  of  an  automobile  sold 
by  the  corporation  to  Foster;  that  on  the 
15th  day  of  May,  190S,  said  suit  Tras  com- 
promised and  settled  by  appellants  with  Fos- 
ter by  the  payment  to  appellants  of  the  sum 
of  $750  In  cash;  and  that  the  same  belongs 
to  the  receiver  as  a  part  of  the  assets  of  the 
corporation,  which  be  demanded  from  thein, 
and  they  refused  to  pay  the  same  over  t» 
him — upon  which  facts  he  prayed  for  an  or- 
der of  court  directing  appellants  to  pay  over 
to  bim  said  sum  of  $750,  or  to  show  cause,  at 
a  time  and  place  to  be  fixed,  why  they  should 
not  be  required  to  do  so.  Thereupon  the 
court  issued  Its  order  to  show  cause  accord- 
ingly, and  In  pursuance  thereof,  on  the  Itft 
day  of  June,  1908,  the  matter  came  on  for 
hearing  before  the  court  So  tat  as  appears 
from  this  record,  no  answer  or  pleading  was 
filed  In  response  to  this  petition  until  long 
after  the  bearing  and  the  court's  order  there- 
on; but  evidence  was  introduced  In  behalf 
of  all  parties,  upon  the  theory  that  appel- 
lants were  claiming  that  there  was  another 
suit  pending  by  which  the  receiver  was  seek- 
ing to  recover  from  them  this  same  money, 
and  also  that  It  was  their  own  property,  as 
If  they  bad  tendered  these  issues  by  formal 
answer,  which  Issues  were  thereafter  tender- 
ed by  formal  answer,  apparently  for  the  pur- 
pose of  making  the  record  complete.  At  the 
concludon  of  all  the  evidence,  counsel  for 
appellants  moved  to  dismiss  the  x>etltIon  and 
proceeding  upon  the  ground  that  the  evi- 
dence showed  another  suit  was  pending  In- 
-volvlng  the  same  Issues,  and  also  upon  the 
ground  that  the  evidence  upon  the  merits 
was  not  sufficient  to  warrant  the  court  in 
directing  them  to  pay  over  the  money  to  the 
receiver  as  part  of  the  assets  of  the  corpo- 
ration. Thereupon  the  court  took  the  mat- 
ter under  advisement,  and  on  the  18tfa  day 
ct  December,  1906,  decided  the  matter  favor- 
ably to  the  receiver,  and  ordered  that  the 
appellants  wlUiln  20  days  thereafter  pay  to 
the  receiver,  or  Into  the  registry  of  the 
court  for  his  benefit,  the  said  sum  of  $750, 
from  which  order  this  appeal  la  taken. 

It  IB  contended  by  learned  counsel  for  ap- 
pellants that  the  lower  court  was  without 
Jurisdiction  to  render  the  decision  appealed 
from,  for  the  reason  that  more  than  90  days 
had  elapsed  slnca  the  submission  of  the 
cause.    TbiB  contention  la  without  merit; 


having  been  decided  to  the  &mtxwcy  In  the 
case  of  Demarls  t.  Baker,  8S  Wash.  200^  74 
Pac  862. 

It  la  next  argued  in  behalf  of  appellants 
that  the  court  was  without  Jurisdiction  In 
this  cause  to  determine  the  controversy  here 
Involved,  and  that  their  rl^ts  in  the  prem- 
ises cannot  be  determined  »cept  by  an  In- 
dependent  action  commenced  and  prosecut- 
ed against  them.  We  think,  however,  la 
view  of  the  fact  that  th^y  consented  to  the 
bearing  and  determination  of  the  matter  by 
the  superior  court  In  the  receivership  cause, 
they  thereby  waived  their  right  to  have  the 
matter  litigated  in  an  Independent  action, 
unless  it  can  be  said  tbey  did  not  waive  this 
right  In  view  of  their  contention  and  otter 
of  evidence  touching  the  then  pendency  <hC 
another  action  Involving  the  same  issues. 
Upon  this  question,  however,  we  think  the 
evidence  falls  to  show  that  there  was  an- 
other action  pending  involving  the  recovery 
from  them  by  the  receiver  of  this  money. 
The  only  evidence  of  another  suit  related 
to  one  commenced  a  considerable  time  prior 
to  the  payment  of  this  money  to  appellants. 

Upon  the  merits  there  la  nothing  but  ques- 
tions of  fact  Involved,  and  from  a  careful 
reading  of  all  the  evidence  In  the  record  we 
conclude  that  the  learned  superior  court  was 
fully  warranted  In  finding  that  the  money  In 
the  hands  of  appellants  belonged  to  and 
was  a  part  of  the  araets  of  the  corporation, 
and  that  the  receiver  was  therefne  mtltled 
to  the  same. 

We  conclude  that  the  superior  court  cor- 
rectly disposed  of  the  issues  involved,  tnd 
Its  Judgment  and  order  la  therefore  affirmed. 

RUDKIN,  0.  J.,  and  DUNBAR,  UOUNT, 
and  CROW,  JJ.,  concur. 

(M  Wash.  US) 

BROWN  T.  HAt,Bl. 
(Supreme  Court  of  Washington.   Dec.  0,  190B.) 

1.  Ejeotuent  (S  84*)  —  IssuKs  —  Paoor— Ao- 
VEBSK  Possession. 

BalHnser'B  Ann.  Codes  &  St.  8  S506  (Pierce's 
Code,  I  1144),  provides  that  defendant  in  eject- 
ment may  set  up  a  legal  or  equitable  defense  to 
plaintiFs  claims,  and  that  the  superior  tltlei 
whether  legal  or  eQuitable,  shall  prevail,  and  sec- 
tion 5000  (section  1146)  declares  that  defendant 
shall  not  be  allowed  to  prove  any  estate  in  hlmaelf 
or  anoUier,  unless  the  same  is  pleaded  In  hia  an- 
swer. Held  that,  when  plaintiff  in  ejectment 
alleged  that  he  waa  the  owner  of  the  property 
in  fee  simple,  and  was  entitled  to  the  possemion, 
but  failed  to  plead  the  varlons  instruments  by 
which  he  deraigned  title  from  the  aovemmait, 
and  defendant  pleaded  a  general  denial  only, 
defendant  could  not  prove  tlUe  In  himself  or 
adverse  possession. 

[Ed.  Note.— For  other  cases,  see  BJectmaaL 
CenL  Dig.  U  232,  233;  Dec  Dig.  {  84.'] 

2.  Appbal  ano  Ebrok  (I  889*)— PiuDznes— 
Amendmbni  Rsqabdso  ^»  Madb. 

Where^  in  ejectment,  defendant  was  petmj*'- 
ted  to  prove  title  in  hfmseU  1^  adverss  pessw 
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dm  over  plaintiff's  objecdon  that  no  aneh  claim 
was  pleaded,  the  Supreme  Court  on  appeal  could 
not  treat  the  answer  as  amended  to  conform  to 
the  proof. 

[Bd.  Note^For  othor  cases,  see*  Appeal  and 
^or.  Cent  Dig.  U  8621,  8622;  Dee.  Dlf.  I 

Department  2.  Appeal  from  Snperlmr 
Court,  Jefferson  Counly;  Lester  Still,  Judge. 

Action  by  E.  M.  Brown  against  William 
Haley.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Borened,  and  new  trial 
granted. 

A.  R.  Coleman,  toT  appelant  A.  W.  Bnd- 
dress,  tor  ntg^ieat. 

OEtOW,  J.  Tbis  aeUon  was  commenced 
XL  H.  Brown  agali»t  William  Haley  to 
racoTer  poBseBslon  of  land,  wltb  damages  for 
Its  detention.  The  plaintiff  alleged:  "(1) 
Tfaat  plabitifl  is  tbe  ownw  in  fee  slnqole  and 
Is  entitled  to  the  possesslfm  of  the  following 
described  lands  and  premises  in  Jefferson 
coiint7,  WaslL.  to  wit:  [Description]. 
rniat  defendant  Is  wrongfolly  In  possessloi 
of  said  land  and  withholds  tbe  same,  and 
the  pOMceglon  tbwec^,  from  plaintiff,  to  tbe 
damage  of  plaintiff  In  tbe  som  of  f  100."  Tbe 
defendant  denied  eecb  and  erar  allegation 
of  tbe  complaint  On  trial  tbe  plaintiff  pro- 
duced deeds  and  other  written  evidence  snf- 
flcteoit  to  Show  tbe  feeflimide  titie  In  hlm- 
s^  deralgned  from  tbe  United  States  gov- 
emment.  Without  disputing  the  execution 
or  Talldity  of  any  of  these  written  Instra- 
ments,  tbe  defendant  by  cross-examination 
of  plalntlfTs  witnesses  md  bj  afltemattTO 
ertdesoe  Introdnced  in  bis  own  behalf  was 
permitted  to  show  facts  tending  to  establish 
title  by  oAvetM  possession  In  blmsdfL  To 
this  evidence  the  plaintiff  objected  and  sav- 
ed exceptions.  Tbe  trial  court  tonnd  for 
the  defendant,  and  dismissed  tbe  action.  The 
plaintiff  has  a^^ealed. 

Section  5608,  Balllnger's  Ann.  Codes  &  St. 
(Pierce's  Code,  $  1144),  provides  that  tbe 
plaintiff  shall  set  forth  In  his  complaint  the 
nature  of  bis  estate,  dalm,  or  title  to  tbe 
property,  that  the  defendant  may  set  up  a 
l^al  or  equitable  defense  to  plaintiff's  claims, 
and  that  the  superior  title  whether  legal 
or  equitable  shall  prevail.  Section  6509,  Bal- 
linger's  Ann.  Codes  &  St.  provides  that:  "Tbe 
defendant  shall  not  be  allowed  to  give  In 
evidence  any  estate  in  himself  or  another  In 
the  property,  or  any  license  or  right  to  the 
possession  thereof,  unless  the  same  be  pleaded 
Id  his  answer."  Although  the  appellant  In 
bis  complaint  pleaded  the  nature  of  his  UUe 
by  alles^ng  It  to  be  In  fee  simple  with  right 
of  pomeeslon,  he  failed  to  plead  the  various 
instruments  by  which  he  deralgned  it  from 
the  United  States  govemmeuL  The  respond- 
oit  failed  to  plead  any  title  in  hims^.  bis 
answer  h^ng  a  gmeral  denial  only.  The 
app^ant  contends  that  the  trial  court  erred 


(1)  in  admitting  respondenf  s  erUance  of  ad- 
verse possession  for  tbe  purpose  of  proving 
title  in  him ;  and  in  its  findings  of  fact, 
conclusloDs  of  law,  and  decree. 

The  controlling  aneetion  befereusis  whetiir 
er  respondent  should  have  been  permitted 
to  introduce  affirmative  evidence  to  show 
titie  In  himself  by  adverse  possession.  He  . 
has  presented  a  Toluminons  and  well-pre- 
pared brief  in  svK>ort  ta  bis  position  that 
under  the  Issues  tbe  evidence  was  properly 
admitted.  It  Is  not  necessary  that  we  should 
enter  upon  a  discussion  of  each  and  every 
point  be  has  discussed.  They  all  involve  the 
single  contention  that,  by  reason  of  appel- 
lant's failure  to  all^  tbe  varioos  deeds  and 
iiutrnments  through  which  be  deralgned  his 
title,  respimdent  was  entitled  under  his  gen- 
eral denial  to  show  any  facts  sufficient  to 
establldi  adverse  titie  in  hlmselt  In  other 
word^  be  omtends  that  tbe  defendant  In 
an  action  to  recover  possession  of  real  prop- 
erty may,  nnder  a  general  denial.  Introduce 
any  affirmative  evidence  showing  or  tending 
to  show  titie  in  blmsdf,  should  the  plain- 
tiff in  tbe  first  Instance  fail  to  deralgn  his 
title  by  the  allegations  of  bis  complaint.  In 
Biq^port  of  this  contention,  he  dtes  Parker 
V.  Dacres,  1  Wa^  St  190,  2i  Pac.  192; 
Carkeek  v.  Boston  National  Bank,  16  Wash. 
899  ;  47  Paa  884;  Ghrast  t.  O'Connor,  41 
Wash.  Sec^  88  Pac  23&'  None  «f  these  cas- 
es sustain  respondent's  present  contention. 
Tbegr  in  effect  hold  that,  whoi  the  plain- 
tiff does  not  deralgn  his  title  by  tbe  allega- 
tions of  his  complaint,  the  defoadant,  under 
a  general  issuer  may  attack  and  dispute  with 
affirmative  evidence  such  evidence  of  titie 
as  tbe  plaintiff  offers.  In  Parker  v.  Dacres, 
the  defradant,  not  <mly  answered  by  a  gen- 
eral denial,  but  also  pleaded  titie  in  himself 
under  a  mortgage  foreclosure  and  sale.  So 
far  as  the  defendant's  right  to  prov^  under 
the  general  issue,  an  adverse  or  outstanding 
titie  in  himself,  was  concerned,  no  such  ques- 
tion arose ;  but  under  the  denial  he  was  per- 
mitted to  prove  facts  which  in  equity  were 
sufficient  to  estop  the  plaintiffs  grantor,  one 
Steil,  from  asserting  titie  adverse  to  the 
foreclosure  sale  pleaded  by  the  defendant 
and  under  which  he  held  the  property.  In 
Oarkeek  v.  Boston  National  Bank,  an  equi- 
table action  to  enjoin  an  execution  sale  of  , 
lands  in  King  county,  it  was  held  that  vrhete 
the  reply  for  tbe  first  time  alleged  a  cer- 
tain title  to  other  lands  In  Mason  county, 
without  deralgnlng  the  same,  the  defendant, 
would  be  permitted  to  introduce  evidence  of 
fraud  for  the  purpose  of  defeating  such  al- 
leged title  in  Mason  county  which  was  only 
Incidental  to  the  main  issue  In  the  case. 
In  Chrast  v.  O'Connor  It  was  held  that, 
where  the  defendant  alleged  titie  generally 
without  deralgnlng  it,  the  plaintiff  under  tbe 
general  denial  of  bis  reply  might  introduce 
evidence  to  show  tbat  a  deed  offered  by  tiie  . 
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def»idant  as  a  part  of  hla  <^ln  ot  title 
was  a  fotseiy.  In  all  of  tbe  above  cases 
the  afflrmatlTe  evidence  offered  and  admit- 
ted under  the  general  denials  t^ded  direct- 
ly to  n^atlve  tlie  evidence  or  claim  of  the 
adverse  party*  Here  the  respondent  ftilled 
to  Introdnce  any  evidence  whatever  to  de- 
stroy tlie  probative  force  or  verity  of  the 
appellant's  evidence:  He  made  no  attack 
on  the  execution,  validity,  sufficiency,  or 
form  of  the  deeds  and  other  instruments 
which  Indisputably  and  conclusively  support- 
ed aiHKllant'B  claim  to  the  fee-simple  rec- 
ord title.  Respondent's  only  evidence  was 
in  the  nature  of  an  avoidance  of  appellant's 
Utle,  not  to  disprove  the  same,  but  to  affirm- 
atively show  an  Independent  title  in  himself 
by  adverse  possession.  This  evidence  was 
under  the  Issues  admitted  In  direct  viola- 
tion of  the  positive  prohibition  of  section 
6609,  BalUi^er's  Ann.  Codes  ft  St,  for,  in- 
stead of  disproving  appellant's  title,  respond- 
ent thereby  sought  to  affirm  his  own  with- 
out pleading  the  same.  Allen  v.  Hlgglns,  9 
Wash.  446,  37  Fac  671,  43  Am.  St  Bep.  847 ; 
Oarvey  v.  Garvey,  62  Wash.  616,  101  Pac  45. 

Respondfflit  now  contends  that  his  answer 
should  be  amended  to  comply  with  the  proofs 
made;  and  that  this  court  should  consider 
all  amendments  that  could  have  been  made 
In  the  trial  court  Had  the  evidence  been 
admitted  without  objection,  there  might  be 
some  merit  in  this  contention.  The  evidence 
was  not  only  Inadmlsidble  nndor  the  plead- 
ings and  statute,  but  it  was  at  all  times 
vigorously  assailed  apptilaiit;  who  now. 
with  tandt  tarcB,  contends  that  no  amend- 
moit  can  be  ordered  by  this  court  to  com- 
ply with  evidence  admitted  over  his  objec- 
tion,  and  that  an  amendment  can  only  be 
allowed  aftw  trial  when  evldmce  sufficient 
to  warrant  It  has  been  admitted  without  ob- 
jection. This  is  consistent  with  the  rule  an- 
nounced In  Ness  T.  Bothtil,  101  Fac.  70%  cit- 
ed by  the  reesxmdent,  where  this  court,  quot- 
ing from  DavlB  t.  HIncfacllfle.  7  Wuh.  199, 
84  Pac.  910,  said:  "The  court  did  not  err 
in  permitting  the  filing  of  the  amended  an- 
swer. It  has  been  the  uniform  ruling  of  this 
court  that.  In  an  equity  cue  which  Is  tried 
de  novo  htt^  the  case  will  be  tried  upon 
the  testimony,  and  tiie  pleadings  will  be  con- 
iridered  amended  to  meet  the  requirements 
of  the  testimony.  'In  equity  cases,  if  evi- 
dence is  Introduced  without  objection  which 
would  entitle  a  party  to  relief,  the  decision 
will  be  based  up<A  It.  without  regard  to  tbe 
plMdlDgs,  which  are  treated  as  amended.* 
Davis  V.  Hlnchdifle,  7  Wash.  199,  34  Pac. 
916."  This  Is  not  an  equity  case,  nor  was 
the  evidence  Introduced  without  obJectloQ. 
The  respondent  did  not  ask  permission  to 
amend  during  the  trial.  Had  he  done  so,  the 
appellant  on  claiming  surprise  or  showing 
bis  lack  of  proration  to  meet  tbe  new  Is- 


sue, would  have  been  entitled  to  a  continu- 
ance: It  would  be  an  injustice  to  now  allow 
an  ammdment  to  comply  with  pnxtfs  made 
under  such-  drcomstances. 

On  the  entire  record,  we  conclude  that 
tbe  Judgment  should  be  reversed  and  a  new 
trial  granted,  with  permission  to  either  par- 
ty to  amend  his  pleadings  upon  proper  Ap- 
plicatton.   It  Is  so  ordered. 

RUDKIN,  <X  3^  and  MOUNT,  PABKSR. 
and  DUNBAR,  JJ.,  concur. 


(H  Wash.  236) 

HAIJ)  T.  CBOWN  OOIiUMBJA  PUEf  A 
PAPBB  CO. 
(Supreme  Court  of  Washingttm.  Dee.  9,  1909.) 

1.  Evidence  (8  43*)— Judioxal  Notict— Pbxob 
Fbocebdinos— Becobds. 

Courts  will  take  judidal  notice  of  their  rec- 
ords with  reference  to  prior  ptoceedinn 
which  a  guardian  ad  litem  for  the  plalnUS  was 
appointea  in  the  same  case. 

(Bd.  Note.— For  other  cases,  see  Svldenoe, 
Cent.  Dig.  H  62-66;  Dec.  Dig.  |  43.*] 

2.  Parties  (|  96*>-Cafacitt  to  Sns— Objbo- 
TioNs— Waives— PLKaoino  to  Mmrs. 

A  minor's  want  of  capacity  to  sue  peisonal- 
I7  is  waived  by  defendant's  pleading  to  the 

merits. 

[Ed.  Note.— ror  other  cases,  see  Parties,  Cent 
Dig.  1 168 ;  Dec.  Dig.  S  96.*] 

3.  Pasties  (8  76*)— Wawt  of  CAFAcrrr  to 
Sue— DEimBBEB. 

Want  of  capacity  to  roe,  when  It  appears 
on  tbe  face  of  the  complaint,  must  be  urged  by 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Partiea.  Cent. 
Dig.  I  118;  Dec  Dig.  |  76.*1 

4.  OOBPOBATIONS  ({  518*)— COBPOBATS  BXUnt- 
UrCB— PLEAOmO  AKD  PBOOF. 

A  corporatl(Hi  cannot  appear  generally  in 
an  action,  end  after  pleading  to  the  merits  CM&- 
plain  that  there  was  do  affirmative  pioof  o(  Its 
corporate  exiitence. 

[Ed.  Note.— For  other  cases,  see  OorporationB, 
Cent  Dig.  S  2086;  Dec.  Dig.  |  618.*] 

6.  Mabtib  Airn  Sbbvant  (H  286,  289*)— In- 
jubies  to  Sebvaut— Neouoehcs— Contub- 

TJTOBT  NEGUOENCS— QUESTIOir  FOB  JtTBT. 
In  an  action  for  Injaries  to  a  servant  by 
being  struck  by  a  tram  cable  while  woiking  on 
the  track  at  tbe  place  and  In  the  manner  he  was 
directed  to  work,  due  to  tbe  defectiveness  of  tlie 
brake  shoes  on  the  tram  cars,  whether  defend* 
ant  was  negligent,  and  whether  plaintiff  was 

5:uilty  of  contributory  negligence,  were  for  the 
□ry. 

[Ed.  Note^For  other  cases,  see  Uaater  and 
Servant,  Dee.  Dig.  8S  2S6»  289.*] 

6.  Trial  (|  252*)  —  Insibucxiohs  —  Apptnu- 
bilitt  oe  Evidence. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant, there  was  no  Choice  of  ways  or  places  to 
stand  while  working,  but  plaintiff  stood  and 
worked,  when  injured,  in  the  place  and  manner 
the  master  directed,  an  InstrucUon  that  if  there 
were  two  ways  of  doing  the  work,  or  two  places 
to  stand  while  working,  one  safe  and  the  other 
dangerous,  and  tbe  servant  voluntarily  chose  tlie 
latter,  he  was  negjiceat  and  could  not  zeoofori 
was  properiy  refoaed. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dee^ 
Dig.  I  ^*3 
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7.  Mabteb  and  Bebvawt  (|291*>- Inbtkuo- 
noNa— AFPLiOABiLrrr  to  IIvidbnge. 

Where  plaiDtifTs  witnesa  testified  that  the 
accident  happened  because  the  brakes  would  not 
hold  the  car  that  web  being  let  down  the  tram- 
way at  the  time  plaintiff  was  injured,  and  de- 
fendant's witnesa  did  not  Bee  the  accident,  a  re- 
quested charge  that  the  master  was  not  respon- 
sible for  an  injury  resulting  from  the  negligent 
ezecutitm  of  the  details  of  the  work  was  proper- : 
I7  refnsed  as  inapplicable  to  the  CTidence. 

[Ed.  Note.— For  other  casea,  Me  Master  and 
Servant,  Dec.  Dig.  S  291.*1 

8.  Nkqoqenck   (8   138*)  —  iNBrauonoHS  — 

"BUBDEN   OP  PBOOF." 

An  instruction  that  the  happening  of  an 
accident  did  not  show  negligence^  but  that  the 
bnrden  was  on  plaintiff  to  prove  negligence  by  & 
preponderance  of  the  evidence,  that  if  he  failed 
to  00  BO,  or  if  the  scale  was  evenly  balanced,  the 
verdict  shoald  be  for  defendant,  snffidently  de- 
fined the  burden  of  proof. 

(Ed.  Note.— For  other  eases,  see  Negllsene^ 
CmL  Dig.  I  35S;  Dee.  D^  ISa* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  904r^07;  yol.  8,  p.  7683.] 

9.  MAEmcB  AND  Servant  (|  108*)— Wno  Abb 

FBTXOW  SEBVANTS— IZIDEPBNDUTt  ElfFLOT- 
UEItT. 

A  txmt^man  and  a  brafceman  In  charge  of 
can  operated  on  the  trat^  though  working  for 
a,  common  master,  were  not  engaged  In  a  com- 
mon employment,  and  were  not  therefore  fellow 
servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semmt.  Gent  Dig.  SS  48&-«14;  Dec.  Dig.  i 

IOl  HABIBB  AMD  SEBVAin  (|  108*)— IH JUBIXB 

TO  Skrvaitt— "Fellow  Sebvants." 

An  Instruction  that  If  plaintiff.  8  track- 
man, and  a  brakeman  were  engaifed  in  a  com- 
mon employment,  and  were  so  situated  as  to 
have  opportunities  to  use  precautions  against 
each  olher'a  negligence  they  were  fellow  serv- 
ants, and,  if  the  accident  happened  through  the 
Degligeoce  of  a  fellow  servant,  the  master  would 
not  be  liable,  correctly  stated  the  rule  for  de- 
termining who  are  fellow  servants. 

[Ed.  -Note^For  other  cases,  see  Master  and 
Servant,  Omt.  Dig.  fl  408-^14;  Dec.  Dig.  1 
10&* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  3,  .pp.  2716-2780;  vol.  8,  p.  76fR2.} 

11.  Masteb  and  Sbbvant  (S  208^)— Injuries 
TO  Sbbvant— Appliances— Mabtbb's  Duty. 
An  instruction  that  it  was  a  master's  duty 
to  exercise  ordinary  care  and  prudence  to  keep 
the  machinery  and  appliances  in  "sound"  repair, 
so  that  barm  would  not  result  to  servants  in 
the  use  of  the  machinery  and  appliances,  was 
not  erroneous  in  the  use  of  the  word  "sound." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {9  1148-1134;  Dec  Dig.  | 
293.*] 

Department  1.  Appeal  from  Superior  Court 
Clarke  County;  W.  W.  McCredle,  Judge. 

Action  by  Daniel  Hale,  by  bis  guardian  ad 
litem,  against  the  Grown  Columbia  Pulp  & 
Papw  Company.  Judgment  tor  plalntifC,  and 
defendant  appeals.  Affirmed. 

Wilbur  ft  Spencer  and  A.  Eh  Miller,  for 
appellant  B.  M.  Oreen  and  R.  a  Sugg,  for 
reqrandaat 

OOSE,  3.  This  action  was  Instituted  by 
tbe  respoudcut  the  plaintiff  below,  to  re- 


cover compensation  for  personal  Injuries  sus- 
tained on  January  17,  1908.  From  a  ver- 
dict and  judgment  in  bis  fovor,  this  appeal 
is  prosecuted. 

Tbe  case  is  entitled,  "Daniel  Hale,  by  his 
Guardian  ad  Litem,  F.  P.  Wagner."  The 
complaint  states  that  the  plaintlET  is  a  minor 
of  the  age  of  20  years ;  but  It  does  not  al- 
lege the  appointment  of  a  guardian  ad  litem, 
and  there  was  no  evidence  introduced  on 
that  subject  The  evidence  does  show,  how- 
ever, that  the  respondent  was  a  minor  of 
the  age  of  20  years  at  the  time  of  tbe  triaL 
It  is  contended  that  the  failure  of  the  re- 
spondent to  allege  and  prove  the  appoint- 
ment of  a  guardian  ad  litem  precludes  a  re- 
covery. The  record  shows:  That  the  com- 
plaint was  Sled  on  March  21,  1906;  that  on 
tbe  same  day  and  under  the  same  title  tbe 
respondent  filed  a  petition,  referring  to  bis 
complaint  suggesting  his  Infancy,  and  ask- 
ing that  a  guardian  ad  litem  be  appointed 
for  the  purpose  of  this  action;  and  that 
on  the  same  day  an  order  was  entered  of 
record  appointing  F.  P.  Wagner  as  his  guard- 
Ian  ad  litem  for  that  purpose.  If  tbe  ac- 
tion be  treated  ae  prosecuted  by  tbe  guard- 
Ian,  tbe  objection  Is  not  tenabla  Courts  will 
take  judicial  notice  tbeir  records  wltb 
reference  to  the  pri<)r  proceedings  in  the 
case  at  bar.  17  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  {  925.  If  It  be  treated  as  one  prose- 
cuted by  the  minor  personally,  the  appellant 
waived  the  question  of  capacity  by  pleading 
to  the  merits.  Want  of  capacity  to  sue, 
when  It  appears  on  the  face  of  the  com- 
plaint, must  be  talien  by  a  demurrer.  2  Bal- 
linger'B  Ann.  Codes  ft  St  SI  4907,  4900,  4011 
(Pierce's  Code,  SS  3T4,  876,  878);  BlumaQOT 
V.  aock,  24  Wash.  606,  64  Pac.  844,  88  Am. 
St  Ret).  966;  Botbcbild  t.  Ifoboney,  SI 
Wasb.  688,  99  Pac.  1081. 

Tbe  complaint  also  alleges  that  tbe  sibi- 
lant la  a  corporation;  but  no  evidence  was 
offered  in  support  of  tbe  allegation.  An  ob- 
jection was  raised  upon  this  ground  after 
verdict  and  is  renewed  here.  Tbe  mle  Is 
settled  in  this  state  that  a  defendant  cor- 
poration cannot  appear  generally  In  an  ac- 
tion, plead  to  the  merits,  and  afterwards 
complain  that  there  was  no  affirmative  proof 
of  its  corporate  existence.  Oamean  t.  Port 
Blalcely  Mill  Co..  8  Wash.  467,  86  Pac.  468; 
Sengfelder  v.  Mutual  Life  Co.,  6  Wash. 
121,  81  Pac.  428;  Frost  V.  Alnslie  Lumber 
Co.,  3  Wasb.  St  241,  28  Pac.  854,  915. 

The  Diligence  charged  in  the  complaint 
Is  that  tbe  respond^ifs  Injuir  was  caused 
by  tbe  appellant  operating  one  of  its  cars 
with  defective  brakes.  The  answw  contains 
a  general  denial  of  the  allegations  of  the 
complaint,  and  pleads  afflrmatlTely  that  tbe 
respondent  was  guilty  of  contributory  neg- 
ligence, that  he  assumed  tbe  risk  incident 
to  bis  employment,  and  that  the  Injury  was 
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caused  by  tiie  Diligence  of  a  fellow  serr- 
ant  At  the  time  of  the  happening  of  the 
accident,  the  respondeat  was  working  on  an 
elevated  tramway,  putting  fli^  plates  on  the 
steel  rails  over  and  upon  which  the  appel- 
lant was  operating  cars  In  carrying  Its  prod- 
ucts from  the  flnishlng  room  In  the  mill  to 
the  dock.  The  tramway  is  several  hundred 
feet  In  length,  has  a  height  of  about  20  feet 
at  the  mill,  from  which  point  It  descends 
toward  the  dock  vpon  a  grade  of  4  or  4^ 
per  cent  for  the  first  300  feet  from  the  mill, 
at  which  point  it  curves  to  the  left  for  a 
short  distance,  from  whence  it  proceeds  to 
the  dock  on  a  comparative  level  in  a  straight 
Uae.  The  cars  were  operated  in  this  man- 
ner :  In  the  finlsbing  room,  a  few  fe^  from 
the  bead  of  the  tramway,  tliete  was  a  don- 
k^  engine  which  supplied  the  power  to  op- 
erate  a  revolving  drum  and  wire  cable.  There 
was  a  ring  in  tbe  cable  which  coald  be  at- 
tached to  a  book  <gi  the  rear  of  the  ear. 
Whetha  the  car  was  controlled  on  the  grade 
In  going  to  the  dock  with  the  engine  and 
cable  in  connection  wltb  tbe  brakes  on  the 
car,  or  by  the  latter  only,  was  a  dlspnled 
auestion  at  the  trial.  It  Is  admitted,  taow- 
wat,  that  the  cable  was  attached  to  the  car 
at  the  mill,  and  carried  about  300  feet,  at 
wbich  point  the  caUe  was  slackemd  and 
detached  and  the  car  controlled  from  that 
point  to  tbe  dock  by  means  of  brakes.  The 
cable  was  left  at  tbe  point  of  detadiment, 
and  the  returning  car  was  carried  from  that 
point  to  tbe  mill  by  tbe  power  supplied  by 
the  engina  The  evidence  tends  to  show: 
That,  at  the  time  of  tlie  accident,  and  for 
two  months  preceding,  the  brakes  w^  de- 
fective and  tbe  iron  shoes  badly  worn ;  that 
the  injury  was  caused  by  tbe  defective  brakes, 
in  this,  that  near  tbe  foot  of  the  grade  the 
cable  was  slackened,  tbe  brakes  set,  and  a 
block  of  wood  placed  under  the  car  wheels 
preparatory  to  detaching  the  cable ;  that  tbe 
car  suddenly  started  and,  when  It  reached 
the  curve,  the  cable  tightened,  describing  a 
straight  line  and  striking  the  respondent, 
who  was  working  a  few  feet  from  the  mlU 
on  the  left  rali  looking  from  the  mill,  throw- 
ing him  to  the  ground  a  distance  of  15  or 
20  feet.  He  struck  with  such  violence  that 
he  remained  unconscious  for  about  five  hours, 
sustaining  the  injuries  complained  of.  The 
evidence  further  shows  that  the  respondent 
had  been  warned  to  "look  out  for  the  cars," 
that  the  track  was  about  eight  feet  in  width, 
the  cars  about  seven  feet  in  width,  leaving 
a  space  of  about  six  inches  on  either  side  of 
the  car,  and  that  there  were  no  guard  rails. 
Whether  there  were  projections  from  the 
tramway  at  Intervals  of  a  few  feet  where 
the  respondent  could  go  to  avoid  the  moving 
cars  was  a  disputed  question.  The  respond- 
ent asserted  that  there  were  such  projec- 
tions, and  the  appellant  denied  It  The  re- 
spondent was  working  at  the  place  where 
be  vss  directed  to  work,  and  hb  (mly  warn- 


ing was  to  protect  himself  against  danger 
from  the  moving  cars,  which  the  testimony 
tends  to  show  he  did  by  stepping  aside  wben 
the  car  approached. 

Numerous  errors  are  assigned,  but,  as  we 
view  tbe  case,  it  falls  within  a  reasonably 
narrow  compass,  and  It  will  not  be  necessary 
to  consider  each  assignment  separately. 
There  was  no  error  In  denying  the  motion 
for  a  nonsuit  and  directed  verdict  nor  was 
there  any  merit  In  the  motion  for  a  judgment 
non  obstante.  As  we  have  seen,  the  respond- 
ent was  working  at  the  place  and  in  the  man- 
ner he  was  directed  to  work.  So  far  as  the 
evldraice  dladoses,  tbe  brakeman  vras  the 
only  witness  who  saw  the  respondent  at  tbe 
time  he  was  struck,  and  be  testified  that  he 
was  stmck  by  the  wire  eabla 

Tbe  appellant  requested  the  court  to  In- 
struct that  where  there  were  two  ways  of 
doing  the  work,  or  two  places  to  stand  while 
working,  the  one  safe  and  tbe  otbo:  dangw- 
ous,  and  the  servant  ▼(dantamy  tHum  the 
latter,  be  was  guilty  of  cfmtribatory  negU- 
g^ce  and  coaM  not  recover,  The  refusal  to 
give  this  instruction  is  assigned  as  error. 
The  court  did  instruct;  bowev^,  that,  if  the 
respondent's  n^ligmce  contrlbnted  to  his 
Injury,  be  oonld  not  recover,  and  that  If  the 
master  bad  directed  or  warned  him  bow 
to  woclE,  and  he  bad  dlsob^ed  the -directions', 
there  could  be  no  recovery.  In  this  case 
thwe  was  no  dboioe  of  ways  shown  by  the 
evidence,  niere  was  bnt  one  place  to  wotk 
and  but  ime  place  to  stand  while  working. 
Respondent  stood  and  worked  where  tbe  mas- 
ter directed. 

Complaint  Is  also  made  because  the  court 
refused  to  instruct  that  the  mastw  Is  not 
responsible  for  an  injury  resulting  from  the 
n^Ugent  execution  of  the  details  of  the  work. 
This  instruction  had  no  basis  In  tbe  evid«ice. 
Hie  respondent's  witnesses  testified  tJiat  the 
accident  happoied  because  the  brakes  would 
not  hold  the  car,  and  tbe  appellant's  witness- 
es did  not  see  the  accident 

It  is  contended  that  the  court  dia  not  snffl- 
dently  define  "burden  of  proof."  The  court 
instructed  that  the  happening  of  an  accident 
did  not  show  n^llgence,  but  that  the  burden 
was  on  the  respondent  to  prove  negligence 
by  a  preponderance  of  the  evidence ;  that  If 
he  failed  to  do  so,  or  if  the  scale  was  evenly 
balanced,  the  verdict  should  be  for  the  appel- 
lant This  suffldHitly  defines  **lnirdai  of 
proof." 

Brror  is  also  assigned  in  the  refusal  to 
instruct  "that  the  men  working  on  the  car  at 
the  time  of  the  accident  were  fellow  servants 
of  the  plaintUT.  and  if  the  accident  was  caus- 
ed by  their  negligence  the  plaintiff  cannot 
rcover."  The  respondent  and  the  brakeman 
were  working  for  a  common  master,  but  were 
not  engaged  in  a  common  employment  The 
respondent  was  engaged  in  an  independrat 
employment,  and  the  brakeman  was  not  his 
fellow  servant   Mnllin  v.  Northecn  PaeUM 
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R.  Co.,  38  Wash.  590,  80  Pac.  814;  Shannon 
T.  ConBoUdated  Mining  Co.,  24  Wash.  119, 
<i*  Pac.  169 ;  Hammarberg  v.  St.  Paul,  etc., 
Lumber  Co.,  19  Wash.  537,  63  Pac.  727. 
Moreover,  the  court  Instructed  that.  If  the 
'  respondent  and  the  brakeman  were  engaged 
tu  a  common  employment,  and  were  so  situ- 
ated as  to  have  opportunities  to  use  precau- 
tions agatn&t  each  other's  negligence,  they 
were  fellow  servants,  and.  If  the  accident 
happened  through  the  negligence  of  a  fellow 
servant,  the  verdict  should  be  for  the  appel- 
lant. This  stated  the  correct  rule  for  de- 
termining who  are  fellow  servants.  Berg  v. 
Seattle.  87  Pac.  34 ;  Shannon  t.  Consolidated 
Mining  Co.,  supra. 

Error  la  assigned  In  the  giving  of  the  fol- 
lowing Instruction:  "It  Is  the  duty  of  the 
master  to  exercise  ordinary  care  and  pru- 
dence to  keep  the  machinery  and  appliances 
In  sound  repair  so  that  harm  does  not  result 
to  ttie  servants  for  tujuriee  which  may  hap- 
pen to  them  In  the  use  of  said  machinery  and 
appliances."  It  la  urged  that  the  use  of  the 
word  "sound"  makes  the  Instruction  erronfr- 
ona.  Tlie  law  imposes  the  positive  duty  on 
the  master  to  use  reasonable  care  and  pru- 
dence to  Ice^  the  machinery  in  good  or  sound 
rqialr.  QnaUfled  as  the  word  la  In  the  In- 
struction, it  correctly  states  the  mle.  Ons- 
tafson  T.  Seattle  Traction  Company,  28  Wash. 
227,  68  Paa  721;  Ogle  T.  Jonea.  16  Wash. 
,  819, 47  Pac  747 ;  McDonough  T.  Great  North- 
em  Railway  Oo.,  IS  Wash.  244,  46  Pac.  334. 
Tbe  coort  had  tbaretofore  Instructed  that 
the  law  Impoaea  on  the  maata  only  the  duty 
to  me  reaatmable  and  ordinary  aire  In  the 
matter  of  machinery  and  appliances,  and  that 
where  be  has  done  so  he  canned  be  held  liable 
tor  the  consequences  of  a  defect  therein. 

Olie  qnestltm  of  the  negllgMtce  of  a  feUow 
servant  was  not  charged  In  tbe  complaint, 
nor  did  the  respondent  se^  to  show  any 
ground  of'  liability  aeept  that  of  defectlre 
brakes  on  the  car.  The  cour^  after  instruct- 
ing at  length  as  we  have  Indicated,  said  to 
the  jury :  **There  la  only  one  point  of  negli- 
gence charged  in  the  case ;  that  is,  Improper 
brakes.  The  plaintiff  cannot  recov^  except 
by  proving  negligmce  oa  bis  charge.  If  you 
should  decide  that  the  brake*  were  in  a 
reasonably  good  condition  at  the  time  of 
tbe  injury,  I  instruct  you  that  yon  must  re- 
turn a  verdict  for  tbe  defendant"  The  is- 
sues as  thus  limited  were:  (1)  Were  the 
brakes  defective?  (2)  Coiild  the  appellant  In 
the  exercise  of  reasonable  care  have  ascer- 
tained the  defect?  (3)  Were  the  defective 
brakes  the  proximate  cause  of  the  injury? 
T;pon  those  questions  the  Jury  was  correctly 
lastructed. 

Tbe  judgment  will  be  affirmed. 

RUDKIN,  a  J.,  and  OHADWICK,  FUL- 
LBRTON,  and  MORRIS,  JJ..  concur. 


(H  Wub.  196) 

KRIEO  V.  LEWIS  et  ox. 

(Snpreme  Court  of  Washington.   Dec.  0,  1909.) 

Husband  and  Wint  ({  274*)  —  CoiuuHrrr 
Propebtt. 

Where  a  husband,  as  eutrymaD  nnder  the 
homestead  laws  of  tiie  United  States,  acquired 
complete  title  to  the  land  duriog  tbe  exietence 
of  the  community,  and  the  wife  died  intestaM 
leaving  survlTlng  the  husband  and  a  daughter, 
the  daujrhter  acquired  an  undivided  half  In- 
terest nnder  the  laws  of  the  state  goveroing 
community  property. 

[Ed.  Note.— For  other  caaea,  sea  Husband  and 
Wife,  Dec.  Dig.  9  274.*] 

Department  2.  Appeal  from  SuperUff 
Court,  San  Juan  Gountr;  George  A.  Joiner, 
Judge. 

Action  by  Edith  Krleg  against  James  Ham- 
ilton Lewis  and  wife.  From  a  Judgment  In 
favor  of  plaintiff,  defendant?  appeaL  Af- 
firmed. 

James  R.  Howe,  for  appcUants.  L,  J.  Ir- 
win oDd  Marion  Ddwords,  for  respondent 

DUNRAR,  J.  The  material  findings  of 
fact,  which  are  not  excepted  to,  and  on 
which  this  ai^ieal  Is  based,  are,  brl^,  as 
foUows:  Martin  Phillips  and  his  wife,  El- 
len, were  married  In  the  year  1872,  and 
plaintiff  their  only  child,  was  bom  August 
13,  1884.  Saw  Phillips,  with  his  wife,  about 
January  19,  1882,  settled  and  took  up  his 
residence  on  the  land  In  controversy  In  this 
action  while  the  land  was  a  part  of  the  pub- 
lic domain,  for  the  purpose  of  making  the 
same  tbelr  home  and  acquiring  title  thereto 
under  the  homestead  laws  of  the  United 
States,  and  th^  continued  to  reside  upon 
Bald  lands  and  cultivated  the  same  until  the 
year  1888.  On  January  19,  1882,  Phillips 
filed  bis  application  to  enter  said  lands  as 
a  homestead,  compiled  with  the  homestead 
laws  of  the  United  States,  and  on  November 
9,  1883,  commuted  his  homestead  entry  by 
making  cash  payment,  and  at  the  same  time 
made  the  necessary  proof  of  settlement,  resi- 
dence, and  cultivation,  and  received  bis  final 
homestead  certificate.  On  June  20, 1884,  pat- 
ent to  said  lands  from  the  United  States  was 
Issued  to  said  PhlUips  tmder  the  homestead 
laws.  On  February  24,  1888,  while  Phillips 
and  his  wife  were  still  residing  upon  said 
lands,  the  said  Ellen  Phillips  died  Intestate, 
leaving  surviving  her  her  said  husband,  Mar- 
tin Phillips,  and  her  child,  Edith  PhUUps. 
plaintiff  in  this  actl(m,  but  no  other  (^lld  or 
descendant  of  any  other  child.  Thereafter 
the  said  Martin  PhllliiM  married  bis  second 
wife,  Susan  Phllltpe,  and  on  the  15th  day  of 
May,- 1890,  said  Martin  Phillips  and  Susan 
Phillips,  by  deed  of  conveyance  dated  and 
acknowledged  May  15,  1890,  conveyed  to  the 
defendant  James  Hamilton  Lewis  the  lands 
in  controversy  iu  this  action.  The  said 
James  Hamilton  Lewis  has  since  married 
tbe  defendant  Rose  I*  Lewis.    Upon  these 
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facts  tbe  ooart  found  as  conclii^nB  of  law 
that  the  jOalntiff,  Edith  PhUllpa,  was  entitled 
to  a  decree  declaring  that  she  was  the  own- 
er of  an  nndlTlded  one-half  Interest  In  the 
above-described  land,  subject  to  Qie  Uen  In 
favor  of  the  d^idant  James  Hamilton  Lew- 
is for  one-half  of  the  amount  of  taxes  whlcA 
he  had  theretofore  paid,  with  Interest  there- 
on, and  that  plaintiff  is  ^titled  to  hare  said 
lands  partltfraied  and  her  share  thweof  set 
off  and  allotted  to  her  In  severalty,  snbject 
to  the  Uen  of  said  James  Hamilton  Lewis  for 
said  taxes  and  Interest  aforesaid.  The  de- 
fttdants  excepted  to  tbe  conclnsltms  of  law, 
and  appealed  from  the  Judgment  rendered. 

It  Is  contended  by  the  appellants  that  the 
error  of  tbe  superior  conrt  consisted  In  assum- 
1ns  that  the  tlUe,  conveyed  by  the  patrat  of 
tbe  United  States  to  the  fiitber  of  the  re- 
spondent, depended  upon  the  laws  of  the 
state  of  Washington,  Instead  of  upon  tbe 
laws  of  the  United  States.  If  such  con- 
stmction  as  this  were  placed  upon  tbe  laws 
by  the  superior  court,  it  was  evidently  a 
wrong  construction ;  but  such  Is  not  the  case, 
nor  was  this  the  Question  at  Issue.  It  was  de- 
cided in  McCune  v.  Essig,  199  U.  S.  882,  26 
Sup.  Ct  78.  50  L.  Ed.  237,  which  case  is  relied 
upon  by  appellants,  that  the  Interest  which 
arises  in  an  entryman  by  his  entry  who  can 
fulfill  tbe  conditions  of  settlemfflit  and  proof 
In  case  of  his  death,  and  to  whom  the  title 
passes,  depended  upon  the  laws  of  tbe  Unit- 
ed States,  and  not  uptm  the  state  laws ;  but 
It  was  also  decided  In  that  case,  sustaining 
tbe  doctrine  announced  In  Wilcox  v.  Jackson, 
18  Pet  498. 10  L.  Ed.  264,  that  whenever  the 
question  is  whether  title  to  land  which  had 
been  the  property  of  the  United  States  has 
passed,  that  question  most  be  resolved  by  the 
laws  of  the  United  States,  but  that  when- 
ever, according  to  those  laws,  tbe  title  shall 
have  passed,  then,  like  all  other  property,  it 
Is  subject  to  state  l^slatlon.  In  that  case 
tbe  plaintiff  was  the  daughter  of  a  deceased 
homestead  settler,  who  died  shortly  after  tbe 
homestead  entry  and  long  before  tbe  time 
elapsed  for  final  proof  and  t>efore  final  proof 
or  issuance  of  patent  the  claim  in  that  case 
being  that  the  patent  rtiated  bade  to  the 
homestead  filing,  and  the  doctrine  of  relation 
was  denied  by  the  Supreme  Court  in  that 
case;  but  the  other  doctrine  Is  Just  as  firm- 
ly announced,  vis.,  that,  when  the  title  shall 
have  passed  under  the  laws  of  the  United 
States,  It  la  then  subject  to  state  legislation. 
In  that  case  it  will  be  noticed  that  there 
was  no  commQnlty  In  existence  at  the  time 
tbe  proof  was  made  and  patent  issoed,  for 
tbe  community  had  been  dissolved  txj  tbe 
dttth  of  one  of  the  spouses;  but  In  this 
cas^  virtue  of  the  laws  of  the  United 
States,  title  passed  while  the  commnnitr  was 
in  existence  Tbe  United  States  bad  no  fnr- 
Oi&e  concern  In  relation  to  the  title  of  tho 


propoty  after  It  had  established  It  In  the 
'person  to  whom  it  was  entitled  vn&ee  tbs 
laws  of  ttM  United  States,  and  wboi  that 
was  done  the  laws  of  the  state  operated  np- 
oh  the  property,  and  tbe  Legislature  was  not 
In  any  way  acting  In  contravention  of  the 
laws  of  the  United  States  when  it  undertook 
to  regulate  It  and  detramine  its  ownership. 

The  cases  from  tills  conrt  cited  by  the  ai^ 
pellants.  tIb.,  Hall  t.  Hall.  41  Wash.  186.  83 
Pac.  108,  and  Cunningham  t.  Bants,  41  Wash. 
100,  83  Paa  109,  7  L.  B.  A.  (N.  S.)  967,  Simply 
follow  the  rule  laid  down  In  Bfc(>me  t.  "BSaUg, 
supra,  and  the  facts  in  those  cases  brought 
than  within  the  role  thore  announced :  the 
patent  having  issued  after  flie  dlssolntton  of 
the  community.  This  question  has  been  gone 
into  at  lengtb  by  the  caaea  Just  cited,  so' 
that  It  will  not  be  necessary  to  discuss  again 
the  principles  there  announced. 

The  Judgmut  will  be  afBrmed. 

RUDKIN,  a  J„  and  FABEBB,  MODNi; 
and  OBOW,  JJ.,  amcur. 

(40- Mont.  144} 
HENBT  O.  SHBPABD  CO.  T.  ITBBiEiMAN.' 
(Supreme  Court  of  Montana.    Dec.  8,  1809.) 

1.  GORTBACTS  (i  188*)— OORBTBUOnOlf— PAB- 

Tixs— PxBsoRs  Bonno. 

At  tbe  time  the  contract  in  question  wu 
executed  plaintiff  held,  and  had  a  lien  on,  certain 
propert7  of  F..  who  was  also  indebted  to  the 
corporatlooi  mentioned  in  tbe  contract  and  tiler 
had  begun  actions  against  F.  with  a  view  ca 
sBtisfylng  any  judgments  obtained  out  of  the 
property  in  plaintifrs  possession.  The  contract 
recited  that  it  was  made  between  such  corpora- 
tions and  defendant  that  such  corporations  had 
commenced  actions  gainst  F.  for  certain  mon- 
eys, etc.,  and  that  defendant  had  paid  to  such 
corporations  and  to  plaintiff  a  certain  sum.  and 
gave  bis  note  for  the  remainder  of  tbe  amount 
due  to  them  and  plaintiff  from  F.,  and  provided 
that  Bodi  corporations  thereby  sold  and  asslaa- 
«d  to  defendant  all  of  their  claims,  t<vether  with 
the  oontracts,  drafts,  etc.,  delivered  to  them  by 
F.  as  security  for  the  indebtedness  sued  on,  and 
agreed  to  prosecute  anch  actions  and  all  other 
actions  necessary  for  defendant's  protecti(H[i  the 
same  as  if  the  assignments  had  not  been  made, 
and  farther  agreed  to  assign  the  Judgments  pro- 
cured to  defendant  if  the  prosecutions  were  suc- 
cessful, or  purchase  F.'s  property  then  subjected 
to  lien,  if  sold,  and  turn  it  over  to  defendant. 
The  contract  was  signed  by  the  corporations  and 
defendant,  and  under  their  signature  was  writ- 
ten, "We  hereby  consent  to  the  above  contract," 
followed  by  plaintiff's  signature.  The  cash  pay- 
ment made  by  defendant  was  treated  by  the 
parties  as  being  made  for  the  exclnaive  benefit 
of  tbe  corporations.  Held,  that  {riaintiFs  only 
obligation  was  not  to  obstruct  the  parties  tMund 
thereby  in  carrying  out  the  agreement,  which 
was  to  have  defendant  assume  F.'s  Indebtedness 
to  tbe  corporations,  and  transfer  to  bim  their 
rights  in  prosecuting  the  actions,  so  as  to  real- 
ise out  of  tbe  property  on  wblcb  plaintiff  had  a 
lien  sufficient  to  satiuy  the  claims  of  tbe  cor- 
porations and  discharge  the  note  given  plaintiff, 
and  plaintiff  was  not  bound  to  transfer  to  de- 
fendant its  claim  against  F.  or  prosecute  It  for 
defendant  or  surrender  defendant's  note  in  caaa 
the  actions  uaioBt  F.  were  not  successfully  pros- 
ecuted by  tSa  coipotationB;  audi  cMistruction 
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beinc  reqnired  bj  Bev.  Codes,  fiS  9026,  5027, 
6028.  6032,  7873,  providiDg  ral^  tor  conatru- 
Ing  contracts. 

IBd.  Note.— For  other  cases,  see  Omtnets, 
Dec.  Dig.  B  ISa*] 

2.  Principal  and  Subett  ft  10»>— Bk^ation. 

Plaintiff  was  not  bound  as  saiety  for  tb« 
perfomtance  b;  the  other  corporations  of  their 
obltsatioas  under  the  contract 

[Bd.  Note.— For  other  cases,  see  Pzindptl  and 
Surety,  Dec.  Dig.  S  la*] 

3.  CoimiACTS  (S        —  CoifSTBUonoH— Pab- 
TiBs  Bound. 

While  one  signing  a  contract  may  bind  him- 
self to  perform  its  omigations,  though  he  is  not 
mentioned  therein,  jet  where  tJie  contract  shows 
BO  consideration  moring  to  such  party,  or  in- 
ducing him  to  become  a  party,  or  does  not  show 
such  relation  to  any  of  the  actual  parties  which 
would  justify  an  inference  that  he  intended  to 
become  surety  for,  or  iotnt  promisor  with,  one 
of  the  parties,  be  ia  prbna  fkde  not  bound. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  I  18&*] 

4.  BVIDXNCB  (S  460*)  — Paboz.  BvnwNOB— > 

Vartino  Contbaot — Pasties. 

Where  there  is  nothing  in  a  contract  si^- 
ed  by  a  party  not  meotioned  therein  which 
shows  a  consideration  affecting  hioi,  or  inducing 
him  to  become  a  party,  or  shows  su<^  relation 
to  an  actual  party  as  would  justify  an  infer- 
ence tbat  be  intended  to  become  surety  for,  or 
joint  promisor  with,  such  party,  parol  evidence 
Is  not  admissible  to  show  either  that  be  is  or 
Is  not  bound  as  a  party  thereto. 

[£d.  Note.— For  other  cases,  see  ETidence. 
Dee.  Dig.  I  4!».«] 

Appeal  from  District  Court,  Lewis  and 
dark  Gonntr:  Tboa.  a  Bach,  Judge. 

Action  by  the  Heoiy  O.  Shepard  Company 
against  George  O.  Freeman.  Fnmi  a  Judg- 
moit  for  plaintiff  upon  a  directed  verdict,  de- 
fendant appeals.  Affirmed  as  modified. 

C.  A.  Spauldlng,  for  appellant  Purcell  ft 
HoTBlty  and  H.  0,  ft  S.  H.  Hclntlre,  for  re- 
spondent 

BRANTLT,  C.  J.  This  action  was  brought 
to  recover  a  Judgment  for  the  principal  sum 
of  $1,885.35  upon  a  promissory  note  executed 
and  delivered  to  plaintiff,  an  Illinois  cor- 
poration, by  defendant  on  August  13,  1901, 
due  and  payable  00  days  thereafter,  together 
with  Interest  from  the  date  of  maturity. 

The  complaint  Is  In  the  ordinary  form. 
The  answer  of  defendant  admits  all  the  al- 
legations contained  In  It.  By  way  of  special 
defense,  as  showing  a  total  failure  of  consid- 
eration for  which  the  note  was  given.  It  then 
alleges  as  follows :  "(1)  That  on  or  about  the 
81»t  day  of  January,  1901,  H.  O.  Freeman 
and  George  B.  Dygert  were  indebted  to  the 
plaintiff,  the  Illinois  Engraving  Company, 
and  the  Dwlght  Paper  Company,  and  that  on 
or  about  said  date  the  said  parties  made  and 
entered  Into  an  agreanent  in  writing  with 
tbls  defendant,  by  which  said  parties  agreed 
that.  In  consideration  of  the  payment  to  them 
of  the  sum  of  $1,000  by  this  defendant  and 
the  execution  and  delivery  to  them  by  this 
defendant  of  a  promissory  note  In  the  sum 


of  $1,159.40,  they,  the  said  parties,  would  Im- 
mediately thereafter  Institute  actions  In  some 
court  of  competent  Jurisdiction  In  the  city  of 
Chicago  upon  their  respective  claims  against 
the  said  H.  C.  Freeman  and  George  B.  Dy- 
gert, and  prosecute  such  actions  to  Judgment, 
and  that,  upon  the  recovery  of  Judgments, 
they  would  cause  executions  to  be  Issued 
thereon,  and  certain  property  of  the  said  H. 
C.  Freeman  and  George  B.  Dygert  to  be  seiz- 
ed, levied  upon,  and  sold  by  virtue  of  such 
executions,  and  at  such  sale  or  sales  would 
bid  for  said  property  Its  value,  and,  If  pur- 
chased by  them,  would  transfer  and  deliver 
the  same,  and  the  whole  thereof,  to  this  de- 
fendant; that  said  parties  also  agreed  that 
if,  after  the  application  of  the  proceeds  de- 
rived from  the  sale  of  such  ptoj^extj  to  the 
payment  of  said  claims,  any  part  thereof 
should  reoutln  unpaid,  th^  would  transtttr 
and  assign  to  tills  defendant  sndi  part  c£  aaM 
claims  as  remained  unpaid.  (2)  That  this  de- 
fendant. In  comidlance  with  snch  agreonait, 
paid  to  the  said  parties  the  said  sum  of  $1,- 
000,  and  made,  executed,  ai^  delivered  bis 
promissory  note  for  the  said  sum  of  $1,169.40. 
(3)  That  the  said  plalnCUJC  and  said  other  par- 
ties failed  and  refused  to  keep  and  perform 
tither  of  the  terms  or  ccmdltlinu  of  said 
i^ireement,  by  reason  of  which  this  defendant 
has  never  received  any  consideration  what- 
ever for  said  promi8Sor7  not&  (4^  That  the 
pKODlssory  note  described  in  the  complaint 
Is  a  renewal  of  said  promissory  note  for  the 
sum  of  $1,150.40.  and  was  ezecnted  and  deliv- 
ered for  tbe  same  ocmslderatlon  as  said  ord- 
inal note,  and  no  other  consideratiop,  which 
said  consideration  has  wholly  failed  as  afore- 
said.** As  a  counterclaim  It  alleges  the  same 
facts  as  those  set  forth  in  the  special  defense, 
and  concludes :  "That  the  said  plaintiff  and 
said  other  parties  failed  and  refused  to  ke^ 
and  perform  either  .of  the  terms  or  cmdltlOBS 
of  said  agreement,  to  deftoidantfs  damage  in 
the  sum  of  $1,000." 

In  a  second  count  recovery  Is  sought  by 
way  of  counterclaim  for  the  same  amount,  as 
for  money  had  and  received  by  plaiutifF  for 
the  use  of  defendant  on  January  1,  1901, 
which  the  plaintiff  refused  to  pay  upon  re- 
quest Judgment  is  demanded  for  $1,000, 
with  Interest  from  January  1, 1901.  The  r^ 
llcatlon  admits  that,  H.  C.  Freeman  and 
George  B.  Dygert  being  indebted  to  the  plain- 
tiff, "the  defendant  executed  and  delivered  to 
the  plafntiCT  the  promissory  note,  and  that 
the  note  sued  on  in  this  action  Is  a  renewal 
of  the  said  note,  as  alleged  In  •  ♦  •  the 
answer."  All  the  other  material  auctions, 
both  in  the  special  defoise  and  flie  counter- 
clatms,  are  denied. 

At  tbe  trial  the  defendant  testified  that  the 
original  note  had  been  executed  and  deliver- 
ed to  plaintiff  on  January  1,  1901 ;  that  at 
the  same  time  there  was  executed  the  agree- 
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ment  referred  to  In  the  answer,  to  which  he 
himself,  the  Illinois  EngravlDg  Company,  and 
the  Dwigbt  Bros.  Paper  Company  (Illinois 
corporations)  were  the  real  parties,  and  that 
it  had  been  assented  to  by  the  plaintiff ;  that 
be  had  then  paid  to  Maley,  the  agent  of  the 
plaintiff,  and  of  the  other  corporations  $1,000 
In  cash ;  that  the  note  was  thereafter  renew- 
ed two  or  three  times,  the  last  renewal  being 
the  note  in  controversy;  and  that  the  only 
consideration  therefor  was  a  compliance  with 
the  terms  and  provisions  of  the  agreement 
Upon  being  then  asked  by  his  counsel  wheth- 
er he  had  been  permitted,  after  the  execution 
of  the  agreement,  to  use  the  claims  referred 
to  therein  as  his  own,  or  whether  the  other 
parties  to  it  had  used  them,  he  was  not  per- 
mitted to  answer.  The  objection  to  the  evi- 
dence sought  to  be  elicited  by  this  inquiry 
aod  one  put  to  him  immediately  afterwards, 
seeking  to  bring  out  the  same  evidence,  was 
that  It  was  Irrelevant  and  Immaterial,  and 
tended  to  vary  the  terms  of  the  written 
agreement.  Counsel  then  offered  In  evidence 
a  copy  of  the  agreement  Upon  objection 
that  It  was  not  relevant  to  any  of  the  Issues 
in  the  case,  In  that  It  did  not  ai^ar  to  be 
a  writing  obligatory  In  any  wise  binding  upon 
the  plaintiff,  It  was  excluded.  The  writing  is 
as  follows:  "This  agreement  made  and  en- 
tered into  this  31st  day  of  January,  1001,  by 
and  between  the  Illinois  Engraving  Company 
and  the  Dwigbt  Bros.  Paper  Company,  cor- 
porations duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Il- 
linois, and  0.  O.  Fre^an,  of  Helena.  Mon- 
tana: Whereas  the  above-named  corpora- 
tlfMos  have  heretofore  commenced  actions  In 
Uie  circuit  court  of  Co(^  county,  state  of 
Illinois,  against  H,  C.  Freeman  and  George 
B.  Dygert  for  the  recovery  of  certain  mon- 
eys, la  which  said  action  7,000  unbound 
bocAfl,  designated  as  'Butte  Above  and  Below 
Orodnd,*  together  with  the  tiectrotypes  and 
mgravlngs  and  paper  atock  used  in  the  pro- 
duction of  tbe  same,  have  been  attached  and 
are  now  in  the  hands  of  tbe  pr(V»er  officers 
of  said  Cook  county,  state  of  lUintda,  which 
said  actions  are  now  pending;  and  wtiereas, 
the  said  O.  (X  EYeeman  has  this  day  paid  to 
the  said  corporations  and  tbe  Henry  O.  Shep- 
ard  Co.,  the  sum  of  one  ttaonsand  dollars,  and 
executed  and  delivered  Ills  notes  in  the  sum 
of  fifteen  hundred  tlilrtr  and  71-100  dtdlars, 
in  fall  inyment  of  tbe  amount  so  doe  to  said 
corporations  and  the  Henry  O.  Shepard  Co. : 
Now  tlierefore,  this  agreement,  witaesseth: 
That  the  said  corporations  hereby  sell,  as- 
sign, transfer,  and  set  over  unto  the  said  O. 
0.  Frennan,  all  and  singular  the  said  ac- 
counts, together  with  all  contracts  and  agree- 
ments together  with  tbe  drafts  acconytanylng 
the  same  turned  over  and  delivered  to  tbem 
by  the  said  H.  O.  Freeman  and  Geo.  B.  Dy- 
gert as  security  for  the  payment  of  tlie  in- 
debtedness BO  sued  on  as  aforesaid,  together 
with  all  the  rights,  privileges  and  ben^ts  re- 
salting  or  which  may  result  from  the  pros- 
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I  ecution  of  said  actions.   And  the  said  corpo- 
rations hereby  agree  to  prosecute  said  actions 
.  aforesaid,  together  with  such  other  actions 
I  as  may  be  necessary  to  make  the  same  effect- 
'  ive  for  the  protection  of  the  said  Q.  O.  Free- 
man, Including  the  prosecution  of  an  action 
.  in  the  county  of  Sliver  Bow,  state  of  Mon- 
j  tana,  in  the  event  the  same  may  be  necessary, 
.  the  same  as  If  said  corporations  were  protect- 
ing their  own  Interests  and  this  assignment 
and  agreement  bad  not  been  made,  however 
I  at  the  expense  of  said  G.  O.  Freeman.  And 
i  it  is  furtber  agreed  that  In  the  event  of  a 
!  successful  prosecution  of  said  actions,  the 
'  said  corporations  will  either  assign  and 
transfer  the  Judgments  obtained  therein  to 
the  said  O.  O.  Freeman,  or  purchase  the 
property  now  covered  by  attachment,  under 
any  sale  which  may  be  had  In  said  actions, 
and  turn  the  same  over  to  the  said  O.  O. 
Freeman  as  his  property  without  any  other 
and  furtber  consideration,  as  the  said  G.  O. 
I  Freeman  may  direct  Witness  our  hands  this 
.  3lBt  day  of  January,  1901.  Dwlght  Bros.  Pa- 
;  per  Co.,  by  H.  O.  Maley,  Atty.  In  Fact  Il- 
linois Engraving  Co,,  by  H.  C.  Matey,  Secy, 
and  Treas.   Q.  O.  Freeman.   We  hereby  con- 
sent to  the  above  c<mtract   The  Benry  O. 
Shepard  Co.,  by  H.  C.  Maley,  Atty.  in  Fact" 
Brldence  was  then  c^ered  to  show  that 
the  parties  signing  tbe  agreement,  other  than 
defendant,  had  failed  to  comply  with  its 
Btlpulattona  on  their  part   Four  letters  re- 
ceived by  the  defendant  from  tbe  president 
of  the  plaintiff  and  from  its  attorney,  touch- 
ing the  progress  of  the  actions  instituted 
against  Freeman  and  Dygert  by  the  other 
corporations,  were  also  offered.  From  three 
of  these,  all  written  during  May  and  June, 
1901,  It  appeared  that  the  amount  of  tbe 
claim  of  the  plaintiff  company  was  original- 
ly $1,169.40;  that  tbe  property  mentioned  in 
tbe  agreement  was  in  the  bands  of  tbe  plain- 
tiff as  garnishee  in  the  actions  against  H. 
0.  Freeman  and  Dygert  at  the  time  tbe  note 
was  necuted  for  this  amount ;  that  as  early 
ae  May  29, 1001,  judgments  had  been  entered 
in  ftivor  of  tbe  plaintiffs  in  the  actions  Iqr 
tiie  other  corporatlona  against  Freeman  and 
Dygert;  and  that  the  sheriff  had  been  aa- 
thorized  to  take  tbe  pn^rty  and  sell  it  sub- 
ject to  plalntlfrs  right  to  be  first  paid  out 
of  the  proceeds.  They  also  contained  assur- 
ances Uiat  tbe  rights  of  all  tbe  parties  would 
be  protected.   From  the  other  letter,  writ- 
ten in  December,  19Q1,  It  aiveared  that  the 
plaintiff  had  rec^ved  no  part  of  the  cash 
payment  of  |1,000,  but  that  tbe  whole  amount 
bad  been  ai^iroprlated  by  the  other  corpora- 
tions through  their  agent,  Mal^.  Claim  was 
made  then  for  tbe  first  time  that  the  plain- 
tiff should  have  recdved  its  proportionate 
share  of  it  All  this  evidence  was,  upon  ob- 
jection, excluded,  exo^t  the  letter  last  men- 
tioned, on  the  ground  that  it  was  Irrelevant 
On  croBS-aamlnation  tbe  defendant  stated 
that,  at  the  time  the  agreement  was  mads^ 
be  had  executed  two  notes,  raw  direcUy  to 
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JChe  plaiDtlff  and  the  otlier  to  tbe  other  cor- 
porations. He  did  not  remember  what 
amonnt  of  Interest  had  been  iocladed  at  the 
time  of  the  renewals  of  the  note  executed  to 
the  plaintiff,  nor  was  he  able  to  account  for 
$182.70,  the  difference  between  the  amount 
qt  the  renewal  note  and  the  amount  of  the 
Mlglnal  with  legal  interest  to  the  date  of 
renewal.  He  stated  that  he  had  no  recollec- 
tion whatever  as  to  how  this  ^fference  arose. 

No  other  evidence  being  offered  or  Intro- 
duced, the  plaintiff  moved  for  ncHisnlt  upon 
both  of  the  defendant's  coanterclalms.  This 
motion  was  sustained.  Thereupon  the  plaln- 
tiff  requested  the  court  to  direct  a  verdict  for 
plaintiff  for  the  amonnt  demanded  In  Its  com- 
plaint This  motion  was  alao  sustained.  The 
.  amonnt  of  the- verdict  was  $2,055.35,  the  prin- 
cipal of  the  note,  together  with  Interest  from 
August  13,  1901.  In  entwlng  the  Judgment 
for  some  reason  not  apparent  tbe  som  of 
$270  was  added  to  this  sum  as  interest ;  thus 
making  the  amonnt  of  the  Judgment  to  this 
extent  In  excess  of  tbe  verdict  The  appeal 
Is  from  the  Judgment 

It  is  apparent  that  both  counterclaims  al- 
leged in  the  answer  seek  recovery  of  tbe  same 
sun,  to  wit.  the  sum  of  $1,000  paid  by  de< 
fendant  at  the  time  the  agreement  was  made, 
and  that  recovery  under  either  would  depend 
upon  proof  of  the  same  facts.  For  present 
purposes,  we  shall  assume  that  su£Sclent 
facts  are  stated  in  the  special  defense  to  con- 
stitute a  bar  to  a  recovery  by  plaintiff,  and 
that  there  Is  a  sufficient  statement  In  one  or 
both  of  tbe  counterclaims  to  support  a  Judg- 
ment for  defendant  For  convenience  in  de- 
termining the  ultimate  question  submitted 
for  decision,  to  wit  whether  the  action  of 
the  district  court  in  nonsuiting  the  defend- 
ant and  directing  a  verdict  for  plaintiff,  was 
correct,  we  shall  consider  the  case  as  if  all 
tbe  evidence  offered  bad  been  admitted.  This 
win  enable  us  to  construe  the  agreement  In 
the  light  of  the  facts  surrounding  Its  execu- 
tion, In  so  far  as  they  appear,  and  thus  to 
ascertain  the  purpose  the  defendant  and  the 
other  ftormal  parties  to  It  had  in  view.  Tbe 
ftvldoice  as  to  the  attendant  circumstances 
la  meager;  but  It  Is  apparent  that  at  the 
time  the  agreement  was  made  certain  proper- 
ty owned  by  Freeman  and  Dygert  was  in  the 
hands  of  the  iilalntlff.  subject  to  a  Hen  of 
some  kind  in  Its  favor  as  security  for  the 
Indebtedness  due  to  it  from  them,  amounting 
to  $1,169.40.  Freeman  and  Dygert  were  also 
Indebted  to  the  Illinois  Engraving  Ctompany 
and  the  Dwight  Bros.  Paper  Company  In 
amounts  not  shown.  They  had  instituted  ac- 
tions against  Freeman  and  Dygert  to  recover 
Judgments  for  these  debts,  for  the  satlsfac- 
tl<m  of  which  they  were  looking  to  the  prop- 
erty In  the  bands  of  the  plaintiff.  They 
tta^fore  negotiated  the  agreement  with  de- 
fendant with  the  clearly  apparent  purpose 
of  permitting  him  to  substitute  himself  In 
place  of  Freeman  and  Dygert  as  their  debt- 
or, and  at  the  same  time  of  vesting  him  with 


the  title  to  their  claim  as  assignee,  so  that  by 
this  means  he  could  finally,  so  far  as  they 
were  concerned,  acquire  clear  title  to  the 
property  In  the  hands  of  the  plaintiff.  To  ac- 
complish this  end,  they  assigned  their  re- 
spective claims  to  defendant  upon  his  pay- 
ment of  $1,000  in  cash  and  executing  to  them 
a  promissory  note  for  the  balance  of  their 
claims,  and  In  full  payment  thereof.  They 
further  agreed  to  prosecute  the  claims  to 
judgmfflit  at  his  expense,  and  either  to  trans- 
fer the  Judgmmts  to  defendant  or  to  bny  the 
property  at  execution  sole  under  them,  and 
deliver  it  to  the  defendant  as  he  might  direct. 
Xu  order  tbat  they  might  be  free  to  accomplish 
fully  the  purpose  in  view,  the  defendant  paid 
off  and  discharged  the  Indebtedness  due  to 
plaintiff  by  executing  to  It  bis  promissory 
note  for  the  full  amount  due  to  It  from 
Fre^nan  and  Dygert  The  cash  payment 
though  made  to  the  agffiit  of  all  the  credit- 
ora,  was  treated  by  him  and  the  Illinois  En- 
graving Company  and  the  Dwlgbt  Bros.  Pa- 
per Company  as  made  for  the  exclusive  bene- 
fit of  these  companies,  and  as  a  discharge 
pro  tanto  of  the  indebtedness  doe  them. 
Whether  this  was  the  purpose  is  not  made 
entirely  clear  by  tbe  evidence,  but  that  It  was 
may  be  presumed  from  the  fact  that  the 
plaintiff  accepted  the  note  executed  to  It  for 
the  foil  amount  of  Its  claim  and  In  full  pay- 
ment of  it  and  at  that  time  asserted  no 
rlffht  to  any  portI<m  of  the  cash.  The  efllclent 
and  operative  parts  of  the  agreement  cast 
the  obligations  embodied  therein  upon  the 
Illinois  Engraving  Company  and  tbe  Dwight 
Bros.  Paper  Company,  but  they  can  have  no 
such  force  so  far  as  tbe  plaintiff  is  concerned. 

Though  it  Is  mentioned  in  the  recitals,  the 
language  of  the  agreement  does  not  under 
the  most  liberal  construction,  purport  to 
bind  it  to  the  performance  of  any  obliga- 
tion; and  It  cannot  be  construed  to  be  a 
transfer  of  the  claim  due  to  It  from  Free- 
man and  Dygert  nor  to  recite  an  agreement 
to  transfer  it  nor  to  prosecute  it  to  Judg- 
ment nor  to  sell  the  property,  nor  to  buy  It 
In  and  deliver  It  to  the  defendant  Nor  does 
Its  language  permit  the  conclusion  tbat  it 
assented  to  be  bound  as  a  surety. to  see  tbat 
the  other  corporations  performed  their  ob- 
ligatlous  under  It.  The  most  that  can  be 
said  tbat  it  undertook  to  do  by  attaching 
its  written  consent  to  It  Is  that  it  agreed  in 
consideration  of  the  payment  to  It  In  full  of 
its  claim  against  Freeman  and  Dygert  by 
the  defendant  that  It  would  not  thereafter 
assert  such  an  adverse  interest  in  the  sub- 
ject-matter of  the  agreement  nor  assume 
such  an  attitude  toward  It  as  to  obstmct 
the  parties  in  accomplishing  Its  purpose.  It 
bad  the  properly  In  its  possession.  Its  claim 
was  apparently  secured.  Whether  the  other 
creditors  could  or  could  not  collect  their 
claims  did  not  concern  it  Under  these  dr- 
cumstances.  It  was  necessary  that  they  and 
the  defendant  should  have  Its  consent  in 
order  tbat  they  might  accomplish  tbe  pur- 
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poae  of  tiie  arrangement  effected  by  them, 
and.  to  obtain  It,  the  defendant  assumed 
the  Indebtedness  due  It  from  Freeman  and 
Dygert  In  attaching  its  signature,  express- 
ing at  the  same  time  its  purpose  In  doing 
so,  It  assumed  no  other  obligation  than  that 
of  refraining  from  obstructing  the  parties 
^elently  bound  from  accomplishing  their 
purpose.  A  party  may,  under  certain  cir- 
cumstances, bind  himself  to  the  perform- 
ance of  the  obligatl<ms  of  a  contract,  even 
though  he  may  not  be  mentioned  In  It.  For 
Illustration:  Where  a  party,  lliough  not  men- 
tioned in  an  agreement  to  deliver  ptop- 
wty,  signed  It  as  such*  it  was  held  that  he 
intended  to  bind  hlms^f  Jointly  with  the 
actual  party,  Clark  t.  Rawson,  2  Denio  (N. 
T-)  185.  So,  where  seTeral  persona  signed 
a  promissory  note  by  the  express  terms  of 
which  the  promisor  alone  was  bound,  the 
signatures  of  the  former  were  held  to  In- 
dicate an  intent  on  their  part  to  be  bound 
as  sureties  and  Joint  and  several  promisors 
with  the  plaintiff.  Parks  t.  Brlnkerhoff,  2 
Hill  (N.  T.)  663.  One  Who  signed  an  appeal 
bond  was  held  to  manifest  Ills  Intention  to 
be  bound,  though  be  was  not  mentioned  In 
the  body  of  the  Instmment  Bz  parte  Ful- 
ton, 7  Oow.  (N.  T.)  484.  This  rule  has  been 
recognized  and  applied  hy  otber  courts. 
WllllamB  V.  Greer's  Administrators,  4  Hayw. 
(Tenn.)  239;  Ahrend  v.  Odiome,  126  Mass. 
60,  28  Am.  Bep.  199;  Danker  r.  Atwood,  119 
Mass.  146.  But  where  there  Is  nothing  In 
the  agreement  showing  any  consideration 
affecting  such  a  party,  or  Inducing  him  to 
become  a  party,  or  showing  such  relations 
to  either  of  the  actual  parties  as  would  lead 
to  the  inference  that  he  intended  to  become 
surety  t6T,  or  Joint  promisor  with,  one  rath- 
er than  the  other,  he  Is  prima  tecie  not 
bound.  Nor  may  parol  evidence  be  resort- 
ed to  to  furnish  the  basis  of  an  Inference  one 
way  or  the  other.  Blackmer  t.  Davis,  128 
Mass.  638. 

In  Laocast^  et  al.  t.  Roberts  et  al.,  144 
111.  213,  33  N.  E.  27,  certain  persons  not 
mentioned  in  the  body  of  a  contract  for  the 
sale  of  land,  which  purported  to  bind  the 
promisor  and  promisee  only,  signed  It  gen- 
erally as  though  they  were  In  fact  parties. 
The  court  in  determining  the  liability  of 
these  parties,  ander  the  particular  clrcmn- 
stances,  said;  "But  we  have  been  referred 
to  no  authority  which  discusses  the  effect 
of  merely  signing  a  deed  or  contract  where 
the  relation  of  husband  and  wife  does  not 
exist  between  the  grantor  or  party  named 
In  the  Instrument,  and  the  party  signing  the 
same,  but  not  named  therein.  It  would 
seem,  however,  upon  reason  and  principle, 
that  where  a  third  person  merely  annexes 
bis  name  to  a  contract  which  In  the  body 
of  It  does  not  mention  blm,  and  which  Is  in 
Itself  a  complete  contract  between  other 
parties  who  sign  it  and  are  mentioned  in  It, 
such  third  person  does  not  thereby  become 
a  party  to  the  efficient  and  operative  parts 


of  the  contract  His  signatmre  In  auch  case* 
can  only  be  regarded  as  an  expression  of  his 
assent  to  the  act  of  the  parties  In  making 
the  contract,  and  may  perhaps  operate  as 
an  e8t<vpel  against  his  assertion  In  the 
future  of  an  advme  interest  In  the  subject- 
matter  of  the  agreement*^  A  fortiori,  a 
party  who  In  such  case  writes  before  his 
signature  a  memorandum,  tn^catlng,  not 
the  Intent  to  become  generally  bound  by  the 
stipulations  In  the  contract  but  the  dear 
intention  to  give  his  mere  consent  that  the 
parties  who  are  bound  by  their  express  en- 
gagements may  fnlflU  them,  cannot  Justly 
be  held  beyond  hia  ei^gement  so  express- 
ed. To  bold  otherwise  would  be  violative 
of  the  canons  of  interpretation  laid  down  by 
the  statute.  Bev.  Codes,  H  &0&6,  5027,  6028,  . 
5062,  7S78. 

The  consideration  passing  to  the  plaintiff 
was  the  payment  of  ite  debt  by  defendant 
On  its  part  being  In  possession  of  the 
property  and  having  the  exclusive  right  to 
subject  it  to  the  satisfaction  of  its  debt  it 
consented  that  the  otiier  creditors  mi^t 
arrange  among  themselves  with  defendant 
for  the  pursuit  of  such  a  coarse  with  refer- 
ence to  it  that  they  could  secure  the  pay- 
ment of  their  claims,  and  at  the  same  time 
realize  out  of  it  funds  sufficient  to  discharge 
the  note  due  to  plaintiff,  with  the  final  re- 
sult that  defendant  would  secure  the  prop- 
erty tor  himself.  If  the  contract  does  not 
mean  this.  It  has  no  meaning.  The  plaintiff 
did  not  agree  that  In  case  It  failed  of  Its 
purpose.  It  would  cancel  and  surrender  de- 
fendant's note,  nor  do  anything  else  than 
to  refrain  from  obstructing  the  accomplish- 
ment of  the  purpose  sought  The  property 
went  into  the  hands  of  the  sheriff  for  sale. 
It  does  not  appear  what  the  result  was, 
but,  whatever  It  was,  it  Is  not  alleged,  nor 
does  it  appear  from  any  evidence  admitted 
or  offered,  that  the  plaintiff  was  responsible 
for  it  In  the  formulation  of  his  defenses 
in  his  answer,  the  defendant  therefore  pro- 
ceeded under  a  mistaken  notion  of  his 
rights  as  against  the  plaintiff,  and  alleged, 
as  against  It  breaches  of  the  agreement  for 
which  the  actual  parties  to  It,  other  than 
himself,  were  solely  responsible.  While  It 
may  be  that  the  course  of  conduct  pursued 
by  the  plaintiff  prevented  the  accomplish- 
ment of  the  purpose  songht  by  the  agree- 
ment the  fact  If  such  were  the  fact  is  not 
alleged,  nor  does  the  evidence  offered  tend 
to  establish  It. 

We  are  of  the  opinion  Uiat  there  Is  no 
merit  in  defendant's  contention.  It  Is  ap- 
parent from  the  record,  however,  that  Judjf- 
ment  was  entered  for  $270  more  than  was 
Justified  by  the  verdict  The  error,  as  ap- 
pears from  the  statement  of  facts,  occurred 
through  the  mistake  of  some  one  in  calculat- 
ing Interest  upon  the  amount  of  the  verdict 
found  by  the  Jury,  whereas  such  Interest 
should  not  have  l>een  inclnded.  It  Is  di- 
rected that  the  Judgment  be  modified  by 
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striking  oat  this  Interest,  and  that,  as  mod- 
ified. It  be  affirmed.   Each  party  wUI  par 
all  costa  Incurred  on  his  or  its  own  behalf 
on  the  appeal. 
Modified  and  affirmed. 

SlflTH  and  HOLLOWAT.  33^  concnr. 


(40  Hont  1») 

BRIAN  T.  OREGON  SHORT  LINE  R.  CO. 
(Sapreme  Court  ot  Montana.   Dec  S,  190G.) 

1.  GaBBXEBB  a  2S0*)  —  PA88EKOIB8  —  SFKOIAX. 
OONTBACTS— IlCPXJXD  AOCEFTANOK  —  NSOBB- 

8ITT  OF  SlONlWO  TICKET. 

Plaintiff,  hj  accepting  a  special  contract 
for  carriage  over  several  railroads,  Including 
defendant's  and  riding  on  it  to  the  point  con- 
necting with  defendant's  line,  assented  to  Its 
terms,  though  the  ticket  was  purchased  by  an- 
other from  defendant's  agenti  and  plaintiff  did 
not  himself  sign  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1033;  Dec.  Dig.  }  259,*] 

2.  Appeai.  aitd  Ebbob  (S  Habhless 
EtBBOB— Exclusion  of  Evidbncb. 

In  an  action  for  ejection  from  defendant's 
train  because  the  time  limit  contained  in  the 
coupon  tit^et  held  by  plaintiff,  which  was  pur- 
chased for  him  by  another,  had  expired,  error 
In  exduding  defendant's  eTidence  that  the  tick- 
et was  sold  at  a  reduced  rate  was  harmless,  the 
carrier  being  entitled  to  Issue  a  ticket  contain- 
ing such  a  limitation,  and  plaintiff's  acceptance 
and  use  thereof  being  at  least  prima  fade  eri- 
dence  that  that  kind  of  a  tiiAet  was  purchas- 
ed for  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4187 ;  Dec.  Dig.  §  1056.*] 

8.  CaBBIBBB  jj  256*)— PA88ENOBB8— OOHTBAOT 

—Special  Contbact— TniB  LnciT. 

A  carrier  may  issue  a  special  contract 
coupon  ticket  for  transportation  over  a  number 
of  roads,  and  provide  therein  that  It  will  not 
be  accepted  for  passage  unless  used  to  destina- 
tion before  a  certain  date;  the  time  limited  be- 
ing reasonable. 

[Ed.  Xote.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1083;  Dec  Dig.  {  260.*] 

4.  Gabbikbb  (fi  881*)— Passenqbbs— Pebtobm- 

ARCB  OF  GoITTBAUI— AOTIOVS  FOB  BBKAOH— 

Aduisbion  or  Bvidbroe. 

If  the  railroad  company  which  issued  to 
plaintiff  a  coupon  ticket  good  over  defendant's 
and  other  lines  was  defendant's  arent  in  issuing 
it,  it  was  immaterial  that  such  agent  was  also 
the  agent  of  an  immlnant  association  In  root- 
ing passengers  from  Europe,  and  that  defend- 
ant was  not  one  of  the  anodated  roads  re- 
ceiving such  passengers;  so  that  evidence  of 
that  fact  was  not  admissible  in  an  action  for 
ejecting  plaintiff  fmn  defendant's  train  be- 
cause the  time  limit  In  the  tldet  had  e^red. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
Cent  Dig.  I  1481;  Dec  Dig.  I  881.*] 

&  GABBJKBS  (I  259*)— PASaEIfOBR»— Tiokets— 
ASENOT  OF  CONITEOTINa   RO AD— EVIDENCE. 

That  a  railroad  company  had  repeatedly 
issued  tickets  similar  to  one  sold  to  plaintiff  for 
transportation  over  a  number  of  lines,  includ- 
ing defendant's,  which  ticketa  had  been  accept- 
ed by  defendant^  was  sufficient  to  show  authority 
of  tne  Issuing  company  to  sell  the  ticket  to 
plaintiff;  plaintiff  not  being  bound  to  ascertain 
whether  the  issuing  toad  was  the  agent  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Garrien^ 
Cent  Dig.  I  1033 ;  Dec.  Dig.  |  250.*] 


6.  Oabbiehs  (5  259*)— TlOKBW— AumOBiTT  TO 
Issue- AuTiioRiTT  of  Goknectzno  Hoad— 
Estoppel  to  Dent. 

Where  defendant's  conductor  refused  plain- 
tiff transportation  on  a  ticket  issued  by  another 
railroad  company  over  its  own  road  and  others, 
including  defendant's  line,  on  the  sole  ground 
that  the  time  limit  contained  in  the  ticket  had 
expired,  his  act  was  an  Implied  determination 
that  the  issuing  road  had  authority  to  issue 
the  ticket. 

[Ed.  Note.— For  other  cases,  see  Curriers. 
Cent  Dig.  |  1033 ;  Dec  Dig.  S  259.*] 

7.  Evidence  (8  22*)— Judicial  Nones— Gom- 

HOK  EMOWLEDaS— RaILBOAD  SYaTElE. 

It  Is  a  matter  of  comdion  knowledge  that 
then  is  no  strictly  transcontinental  line  of  rail- 
road in  the  United  States  operated  by  a  single 
company,  though  one  may  procure  a  ticket  from 
one  seaboard  to  the  other,  traveling  over  con- 
necting lines  of  road. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  28;  Dec  Dig.  S  22.*] 

8.  CABBIEBS  (g  259*)— PASSBNOEBS— TlOKBTS— 

Conditions— Continuous  Passaqe. 

By  accepting  a  coupon  ticket  over  a  num- 
ber of  railroads  which  provided  that  It  was 
"good  for  one  oontluuous  passage,"  jd^tiff 
merely  agreed  that  be  was  not  entitled  to  any 
stop-over  privileges  on  any  of  the  lines,  and 
would  continue  his  journey  over  any  line  with- 
out interruption  after  t>^inning  it  over  that 
line. 

[Ed.  Note.— For  other  cases,  see  Garners. 
Cent  Dig.  1  1083;  Dec  Dig.  |  258.*] 

9.  CONTBACTB  (|  160*)— OONSTBTTOnOH. 

The  court  can  mily  construe  tb»  written 
contract  made  by  the  putiea,  and  cannot  nuke 

one  for  them. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Dec  Dig.  fi  15a*] 

IOl  Gabbiebb  (I  259*)— Passbnoebs— Tickets 
—Conditions— Time  LnirrATiON- Reoin- 
NING  Tbep. 

Where  a  ticket  over  connecting  carriers 

Srovides  that  it  must  be  used  on  or  before  a 
ay  spedfied  therein.  It  is  snfBdeiU  If  the  trip 
is  begun  upon  a  particular  line  and  the  tidcet 
presented  before  mldnl^t  <m  the  day  Daioed, 
though  the  journey  is  not  completed  on  that  Ifaw 
until  after  that  time. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Gent  Dig.  8  1033;  Dec  Dig.  |  2S9.*] 

U.  CABBIIBS  d  26^>-PABaBirOEBS— TlOKCI^ 

GoKDinons  —  Tm  LzmT— Reasonable- 
ness. 

If  the  time  limited  In  a  railroad  ticket  with- 
in wbidi  the  trip  mnat  be  completed  Is  insuffi- 
dent  to  xeadi  destlnatlmi,  sudi  fltnttatioi  would 
be  unreasonable,  and  would  not  bind  the  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  1023;  Dec.  Dig.  fi  254.*] 

12.  Gabbiebb  (fi  270*)~Pab8engebb— Tiokvts 
—Conditions— Time  Limit— Dezat  of  Oxh- 
bb  Gabbiebb. 

Where  a  coupon  ticket  is  issued  by  an  in- 
itial carrier  as  agent  for  subsequent  carriers, 
the  body  of  the  ticket  and  each  coupon  consti- 
tute a  separate  contract  between  ue  passen- 
ger and  the  carrier  to  whose  line  the  coojran 
applies,  and  neither  Hue  Is  responsible  for  de- 
lays occurring  on  others,  so  that  a  passenger 
would  not  be  entitled  to  carriage  over  the  last 
road  after  the  time  limited  for  trannrartation 
over  it  had  expired,  though  prevented  nom  pre- 
senting bis  ticket  within  that  time  by  the  nnit 
of  the  other  carriers. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent.  Dig.  fiS  10G4r-I066;  Dec  Dig.  fi  27a*] 
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18.  GABBIERS  (I  276*)— PA88BNOEB8— PBBFOBU- 
ANCE  OV  CONTBA.CT  OF  C ABB! AGE— BURDEN 

OF  Proof— Bei&.80Nabi£ne&s  of  Tdie  Liui> 

XATIOS. 

Where  the  time  for  transportation  to  des- 
tination had  expired  when  a  passenger  present- 
ed his  coupon  ticket  to  the  last  carrier,  in  an 

acUoD  £or  refusal  to  carry  him  for  that  reason, 
the  burden  was  upon  plaintiff  to  show  that  the 
time  limitation  contained  in  the  ticket  was  un- 
reasonable. 

[Bd.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  I  1078 ;  Dec  THg.  1  276.*] 

14.  Oabbiers  (§  88l*)— Passengers— Pbbfobic- 

ANCE  OF  CoNTBAjCT  —  ACTIONS — StTFTICIERCT 

OF  Evidence. 

Id  an  action  by  one  traveling  upon  a  cou- 
pon ticket,  issued  for  transportation  orer  Beveral 
roads,  for  damages  for  his  ejection  by  the  last 
carrier  on  the  ground  that  the  time  limit  con- 
tained in  the  ticket  had  expired,  evidence  held 
not  to  show  that  the  time  limit  fixed  in  the  tick- 
et by  the  issulog  carrier  was  unreasonable. 

[Bd.  Note.— For  other  eases,  see  Carrlen, 
Cent  Dig.  fl  1473-1482;  Dec.  Dig.  S  881.»] 

15.  Oabbiebs  (I  259*)  —  Passenoebs  —  COR- 
TBACT— Conditions— Time  Limitation. 

Where  a  coupon  ticket  provided  that  It 
would  not  be  accepted  for  passage  unless  used 
to  destination  before  nUdDlgnt  on  a  certain  date, 
if  the  limitation  was  reasonable,  the  passenger 
was  not  entitled  to  transportation  over  the  last 
road  upon  presenting  his  ticket  after  that  time. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  8  1083;  Dec.  Dig.  S  239.*] 

16.  Carriers  (S  382*)— PAsaENGERS— Perporm- 
ANCB  or  Contract  —  Action  —  StnmciEscT 
or  ByiDENCB— Damages. 

In  a  passenger's  action  for  damages  by 
being  ejected  from  defendant's  train  because 
the  time  limited  for  transportation  in  his  t\<A- 
et  had  expired  when  it  was  presented,  Md,  that 
a  verdict  tor  $750  vas  excessive. 

[Ed.  Note^For  other  cases,  see  Carriers, 
Cent  Dig.  1 1480;  Dec.  Dig.  t  382.*] 

17.  Appeal  and  Brbob  (j  1078*)  —  Absigh- 
hents  or  Ebbob — Omission  from  Bbief. 

Assigoraeats  of  error  which  are  not  argued 
in  appellant's  brief  will  be  ccmsidered  as  waived. 

[Ed.  Note.— For  oOier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4250;  Dec.  Dig.  1  1078.*] 

Appeal  from  District  Court  Silver  Bov 
Oountyt  Jeremiah  J.  Lynch,  Jndge. 

Action  by  Dan  Brian,  by  his  guardian  ad 
litem,  Mike  Brian,  against  Qie  Oregon  Short 
Line  Railroad  Company.  From  a  Judgment 
for  plaintiff  and  from  an  order  denying  a 
motion  for  new  trial,  defendant  appeals. 
Reversed  and  remanded. 

J.  li.  Winea  and  John  O.  WiUla,  for  appel- 
lant. Rreeu  &  Hogeroll,  for  reopondent 

HOLLOWAT,  J.  The  plaintiff,  a  minor, 
through  his  guardian  ad  litem  brought  this 
action  to  recover  damages,  and  In  his  com- 
plaint alleges  that  he  on  October  5,  1907, 
having  bought  a  ticket  which  entitled  him 
to  ride  on  defendant's  cars  from  Salt  Lake 
City  to  Bntte,  entered  one  of  the  defendant's 
passenga  cars  at  Salt  Lake  City,  and  de- 
foidant  then  and  there  agreed  to  carry  him 
AS  a  passenger  to  Bntte;  that  he  was  car- 
ried from  Salt  Lake  City  to  Ogden,  but  at 
Ogden  the  defendant,   acting  through  Its 


agents  and  servants,  by  threats  and  menaces 
expelled  him  from  Its  car;  that  he  was 
among  strangers  without  money,  and  suffer- 
ed from  cold  and  hunger,  and,  in  addition 
thereto,  was  Injured  in  his  feelings,  all  to 
his  damage  In  the  sum  of  $2,000.  The  an- 
swer denies  generally  "and  speciflcally  every 
one  of  the  foregoing  allegations.  The  Jury 
returned  a  verdict  In  favor  of  the  plaintiff 
for  ?750,  and  from  the  Judgment  entered 
thereon,  and  from  an  order  denyli^f  it  a 
new  trialy  the  defendant  appealed. 

While  there  are  some  contradictions  In  the 
evidence,  we  think  these  facts  appear:  On 
August  12,  1007,  Henry  MulhoHand  paid  to 
J,  Q.  Nash,  who  was  city  ticket  agent  for 
the  Great  Northern  Railway  Company  at 
Butte,  and  apparently  a  local  agent  for  that 
steamship  company  known  as  the  White 
Star  Line,  the  sum  of  $76.20  to  purchase 
steamship  and  rail  transportation  for  the 
plaintiff  from  Liverpool  to  Butte.  Later  the 
plaintiff  took  passage  at  Liverpool,  and  on 
September  2Sth  landed  In  New  York  City. 
On  the  same  day  he  secured  from  the  Elrle 
Road  a  third-class  limited  coupon  ticket  to 
Butte,  which  routed  him  over  the  Erie  Road 
from  New  Tork  to  Chicago,  over  the  Chi- 
cago, Rock  Island  &  Pacific  from  Chicago  to 
Denver,  over  the  Colorado  Midland  from 
Denver  to  Qrand  Junction,  over  the  Rio 
Grande  Western  from  Grand  Junction  to  Og- 
den, and  over  the  Oregon  Short  line  from 
Ogden  to  Bntte.  The  ticket  contains  several 
stipulations,  one  for  a  continuous  passage, 
and  another  that  the  ticket  would  not  be  ac- 
cepted for  passage  unless  used  to  destination 
before  midnight  of  October  4,  1907.  The 
plaintiff  left  New  Tork  on  September  29&, 
was  delayed  4  hours  In  Chicago,  18  hours 
in  Denver,  and  the  train  which  carried  him 
Into  Ogden  was  3  hours  late.  He  arrived  in 
Ogden  about  6  o'clock  on  the  morning  of  Oc- 
tober 5tb.  and,  when  he  presented  himself 
for  passage  on  the  first  Oregon  Short  Line 
train  bound  for  Butte  on  the  afternoon  of 
that  day,  be  was  refused  carriage  on  his 
tldECt  becatise  It  had  expired.  The  body  of 
the  tickets,  above  the  attached  coupons,  con- 
tains the  terms  and  conditions  of  the  con- 
tract and  beai%  a  signature  purportli^  to  be 
that  of  the  plaintiff.  During  the  course  of 
hlfl  examination  plaintiff  was  asked  by  bis 
counsel  whether  he  signed  the  tldcet,  and, 
over  the  objection  of  defendant,  answered 
that  he  did  not  The  ruling  was  erroneous. 
It  was  wholly  immaterial  whether  be  signed 
It  or  not  T^e  ticket  Is  In  form  and  In  fact 
a  special  contract  for  passage.  The  plaintiff 
accepted  It  acted  uiwn  It  and  received  his 
transportation  to  Ogden  by  virtue  of  It,  and 
by  so  doing  he  assented  to  all  its  terms  and 
conditions  as  fully  as  If  he  had  read  and 
signed  It  Hanlon  v.  Illinois  Cent  R.  Co., 
109  Iowa.  136,  80  N.  W.  223;  Qulmby  v.  Bos- 
ton at  M.  B.  Co.,  150  Mass.  365,  23  N.  E. 


•For  other  cmm  see  suae  topto  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date^  *  R^iter  ladesn 


Digitized  by 


Google 


Mont)  BRIAN  t.  OREGON  SHORT  LINE  R.  CO.  ^1 


205,  6  L.  R.  A.  846;  Fonseca  t.  Gunard  S.  S. 
Co.,  J53  Mass.  553.  27  N.  E.  6G5,  12  a  R.  A. 
840,  25  Am.  St  Rep.  660;  2  Hutchinson  od 
Carriers,  {  102S,  aod  cases  cited.  In  ex- 
clnding  the  defendant's  oCFer  to  prove  that 
tbe  ticket  was  sold  at  a  reduced  price  the 
error  committed  was  harmless  in  this  par- 
ticular instance,  considering  the  particular 
diaracter  ot  the  ticket  Involved.  The  plain- 
tiff was  not  In  a  position  to  demand  any 
kind  of  ticket  he  might  have  desired.  He 
was  not  purchasing  his  transportation;  on 
the  contrary,  it  had  been  purchased  for  blm, 
and,  in  the  absence  of  any  evidence  to  the 
contrary,  his  acceptance  of  this  ticket  was 
at  least  prima  facie  evidence  that  he  re- 
ceived precisely  the  kind  and  character  of 
ticket  for  which  payment  had  been  made. 
That  a  common  carrier  may  issue  such  a 
ticket  as  the  one  before  us  Is  too  well  settled 
to  be  now  open  to  question.  Defendant  of- 
fered to  prove  that  the  Erie  agent  who  sup- 
piled  plaintiff  with  this  ticket  was  also  the 
agent  of  an  association  known  as  the  Immi- 
grant Clearing  House,  and  that  this  defend- 
ant company  was  not  one  of  the  associated 
roads.  The  offer  was  refused,  and  properly 
sa  If  the  Erie  Road  was  to  any  extent  the 
agent  of  the  Oregon  Short  Line  in  selling  this 
ticket,  the  offered  evidence  was  clearly  im- 
material. This  brings  us  to  a  consideration 
of  the  tuyiortaut  questlouB  presented  by  this 
appeal. 

1«  In  furnishing  this  ticket,  was  the  selling 
company  the  agent  of  the  Oregon  Short  Line? 
The  ticket  on  its  face  declares  that  In  sell- 
ing it  the  Brie  Road  acted  only  as  agent  and 
wonld  not  be  responsible  beyond  Its  own  line. 
Tb»  evidence  sh9ws  that  similar  tickets,  Is- 
aned  1^  the  same  company,  over  the  same 
llnefr— which  tickets  had  not  expired— bad 
betn  accepted  by  this  defendant  company. 
We  ai«  inclined  to  think  that  this  of  Itself 
was  sufficient  to  show  the  agency.  Spencer 
T.  Dovejoy,  96  Ga.  657,  23  S.  B.  836,  51  Am. 
St.  Rep.  1S2.  But,  furthermore,  when '  this 
tldEet  was  examined  by  the  conductor  of  the 
defendant  company,  at  Ogden  on  October 
5tfa,  his  only  objection  to  It  was  that  It  had 
expired.  In  ^jicfaols  v.  Southern  Pac.  Co., 
23  Or.  123,  31  Pac.  296,  18  L.  R.  A.  65,  37 
Am.  St  Rep.  GG4,  the  court  said :  "He  [the 
conductor]  was  charged  with  the  duty  and 
clothed  with  tbe  authority  of  passing  upon 
tbe  ralidity  of  tickets  issued  like  the  one 
In  question.  When  he  demanded  the  tidcet, 
it  was  for  tbe  purpose  of  Inf^ractlng  it.  and 
ascertaining  whether  the  plaintiff  bad  the 
Tight  to  ride  upon  it  He  was  required  in 
llie  discharge  of  his  duties  to  accept  or  re- 
ject it;  and  vrhexi  he  assigned  as  his  only 
reason  tot  rejecting  it,  and  refusing  to  al- 
low the  plaintiff  to  ride  upon  it  that  he 
was  not  the  original  purctiaser,  the  defend- 
ant ought  to  be  bound  by  that  determination, 
and  tbB  imidlcatlon  arising  from  It  that  the 
ticket  was  authorized  originally  and  genu- 
ine." We  agree  with  this  declaration  of  the 


Oregon  court  Any  other  rule  wonld  Impose 
upon  the  traveling  public  an  Intolerable  bur- 
dm.  It  Is  a  matter  of  cootmon  knowledge 
that  in  this  country  we  do  not  have  a  strict- 
ly transcontinental  line  of  railroad  operated 
by  one  company;  and  yet  a  traveler  may 
procure  a  ticket  In  Seattle  good  for  passage 
to  Portland,  Me.  Necessarily  he  will  have  to 
travel  over  several  different  lines  of  road, 
and  it  would  be  impossible,  or  at  least  im- 
practicable, for  him  to  ascertain  whether  the 
selling  road  was  the  agent  of  each  of  the 
other  roads  over  which  be  would  be  required 
to  make  his  Journey;  and  it  would  be  an 
Intolerable  imposition  upon  him  to  require 
him,  after  having  paid  for  his  through  pas- 
sage, to  undertake  It  at  the  peril  of  being 
refused  passage  by  every  road  other  than  the 
one  from  which  the  ticket  was  purchased. 

2.  By  agreeing  to  the  provision  In  the 
ticket  "Good  for  one  continuous  passage," 
the  plaintiff  merely  bound  himself  that  once 
on  any  of  the  lines  of  road  over  which  tie 
was  routed  he  would  pursue  his  Journey 
over  that  road  continuously  or  without  In- 
terruption. In  other  words,  he  agreed  that 
he  was  not  entitled  to  any  stop-over  privi- 
leges from  any  one-  of  the  lines  of  road.  4 
Elliott  on  Railroads,  §  1596;  2  Hutchinson 
on  Carriers,  S  lOiS.  Tbe  provision  in  the 
ticket  that  it  would  not  be  accepted  for  pas- 
sage unless  used  to  destination  before  mid- 
night of  October  4tb,  If  construed  literally, 
would  require  the  Journey  to  Butte  to  be 
completed  before  tbe  hour  named;  but  by 
its  requested  Instruction  No.  8  defendant 
concedes  that  It  was  only  necessary  for 
plaintiff  to  take  passage  on  one  of  defend- 
ant's trains  bound  for  Butte  before  mid- 
night of  October  4th.  Apparently  counsel 
for  plaintiff  contend  that  it  was  only  neces- 
sary for  plaintiff  to  commence  his  Journey 
from  New  York  City  before  the  date  which 
fixed  the  limit  of  the  tlckefs  duratlfm;  for- 
In  their  brief  they  say:  "We  claim  that 
the  ticket  was  used  before  midnight  of  Oc- 
tober 4,  1907.  It  was  used  In  the  city  of 
New  York  when  he  entered  the  Erie  Rail- 
way. It  was  used  in  Denver,  •  •  • 
But  this  argument  begs  the  question;  for 
it  Implies  that  the  contract  only  requires 
the  ticket  to  be  used  before  midnight  of 
October  4th,  while  the  contract  provides  that 
it  shall  be  used  to  destination  before  that 
hour.  Tbe  court  cannot  make  for  these  par- 
ties a  contract  different  from  the  one  they 
themselves  executed.  The  utmost  that  we 
can  do  is  to  construe  the  contract  as  It  la 
written.  The  case  of  Lnndy  v.  Central  Pac. 
R.  R.  Co.,  66  Cal.  191,  4  Pac.  1188,  66  Am. 
St  Rep.  100,  Is  cited  by  respondent;  and*  If 
the  facts  In  this  case  were  similar  to  the 
facta  In  that  one,  counsel's  contention  above  , 
would  be  pertinent  here.  In  the  Lundj 
Case  the  Union  Pacific  Road  issued  to  tbe 
passenger  a  ticket  over  its  line  to  Ogden, 
and  over  tbe  Central  Pacific  from  Ogden  to 
San  Francisco.    The  ticket  contained  Vila 
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provision:  "It  will  not  be  good  for  passage 
after  nine  (9)  days  from  date  of  sale."  The 
purchaser  of  the  ticket  took  passage  within 
the  nine  days,  but  did  not  reach  Ogden  until 
after  that  period  of  time  had  elapsed.  The 
opinion  of  the  conrt  is  so  brief  that  it  Is 
difficult  to  ascertain  the  reason  for  the 
court's  conclusion;  but  there  was  evidence 
showing  such  a  traffic  arrangement  between 
the  two  roads  that  the  court  must  have  held 
the  ticket  the  Joint  contract  of  both  roads, 
otherwise  the  decision  would  not  have  any- 
thing to  support  It  If  thia  was  the  view 
of  the  court,  then  we  readily  agree  that  un- 
der the  terms  of  the  ticket  the  purchaser 
was  only  required  to  begin  his  Journey  be- 
fore the  ticket  expired.  The  authorities 
now  generally  support  thia  holding.  In  4 
Elliott  on  Railroads,  8  1598,  the  rule  is  stat- 
ed aa  follows:  "When  a  ticket  is  required 
to  be  used  on  or  before  a  specified  day,  It  la 
sufficient  If  the  trip  la  begun  upon  the  par- 
ticular line  and  the  ticket  presented  before 
midnight  of  such  day,  although  the  Journey 
IB  not  completed  upon  such  line  until  after 
that  time."  That  this  rule  does  not  apply 
to  a  ticket  of  the  character  of  the  oub  now 
before  us  we  shall  see  hereafter. 

Counsel  for  respondent  further  contend 
that  the  evidence  shows  that  the  limitation 
In  this  ticket  was  unreasonable,  and  that 
It  was  impossible  for  plaintiff  to  reach  Og- 
den before  the  ticket  expired,  and  they  cite 
28  Am.  ft  Bng.  Sncy.  Law  (2d  Ed.)  177,  aa 
follows:  **If  the  time  limit  is  less  than  la 
saffldent  to  accomplish  the  trip,  it  would, 
of  course,  be  unreasonable,  and  tbeiefwe  of 
no  effect"  There  cannot  be  any  question 
of  the  correctness  of  this  rule;  bnt  we  are 
unable  to  agree  with  counsel  that  the  facts 
are  as  they  asaame  them  to  be.  The  evi- 
dence' shows  that  this  ticket  was  procured 
In  New  York  City  on  September  28,  1907. 
but  It  Is  sflent  as  to  tiie  time  of  the  day 
when  plaintiff  received  It  ^e  plaintiff 
4lld  not  begin  his  Journey  until  September 
29th,  was  delayed  4  hours  in  Chicago,  and 
18  hours  In  Denver.  He  reached  Ogden  6 
hours  after  his  ticket  expired;  so  that  It 
Is  manifest  that  bnt  for  these  delays  he 
would  have  reached  defendant's  road  aev- 
eral  honrs  before  the  final  limit  prescribed 
in  his  ticket  A  sister  of  plaintiff,  who  ac- 
companied him  on  his  Jonrney,  testified  to 
their  stopping  in  New  Tork,  and  in  answer 
to  the  question,  "Tell  xu  whether  or  not 
you  and  your  brother  made  any  effort  to 
leave  earlier  than  you  did?"  answered: 
"\es;  we  did."  After  telling  of  the  time 
lost  at  Chicago  and  Denver,  the  same  wit- 
ness said:  "We  couldn't  leave  because  we 
couldn't  get  a  train."  The  plaintiff  testi- 
fied to  substantially  the  same  thing.  Coun- 
sel for  r«q)ondent  insist  that  It  thus  ap- 
pears tiiat  the  delays  were  not  occasioned 
by  the  fault  of  the  plaintiff,  and  then  cite 
6  Oyc.  575,  to  the  effect:  "That  If,  with- 
out fault  at  the  passenger,  he  is  delayed 


so  that  he  cannot  complete  his  joum^  with- 
in the  limitation  of  the  ticket  then  he  la 
entitled,  notwithstanding  such  limitation,  to 
continue  his  Journey  to  bis  destination." 
The  author  cites  in  support  of  the  text  Wat- 
ktas  V.  Pennsylvania  R.  Co.,  21  D.  C-  1; 
Railroad  Co.  v.  Wright  2  Tex.  Civ.  App. 
463,  21  S.  W.  899;  Railroad  Co,  v.  Dennis, 
4  Tex.  ClT.  App.  90,  23  8.  W.  400.  We  do 
not  have  access  to  the  first  of  these  cases. 
The  case  of  Railroad  Co.  t.  Wright  deals 
with  the  question  of  the  reasonableness  «f 
the  time  limited  In  the  ticket  and  does  not 
support  the  text  at  all.  In  the  Dennis  Ctase 
it  was  held  that  where  a  railroad  company 
sells  a  special  excursion  ticket  to  enable  a 
patron  to  attend  a  public  sale  of  town  lots 
In  a  particular  dty,  and  limits  the  time  for 
the  return  passage  to  such  an  extent  that 
the  passenger  cannot  make  the  trip,  attend 
the  sale,  and  return  within  the  time  allow- 
ed, he  will  be  permitted  to  complete  bis 
Journey  over  the  road  selling  the  ticket  evm 
after  the  time  limit  has  expired.  We  think 
this  conclusion  correct;  but  it  does  not 
touch  the  proposition  of  law  announced  In 
the  text  It  is  apparent,  too,  that  the  state- 
ment in  the  text  must  hare  been  writtaa 
with  some  reservation;  for,  in  apparent  ex- 
planation of  It  It  Is  said  In'  a  note  accom- 
panying the  cases  dted:  "If  the  transporta* 
tlon  Is  under  a  coupon  ticket  each  part 
representing  a  separate  contract  with  tfie 
different  connecting  lines,  delay  caused  by 
the  default  of  the  carrier  on  one  line  will 
not  operate  to  extend  the  time  limit  as  to 
transportation  on  subsequent  lines."  Tbe 
doctrine  of  the  text  would  apply  if  the  con- 
tract for  carrying  the  passenger  the  entire 
distance  was  the  Individual  contract  of  a 
single  carrier,  for  thai,  In  addition  to  the 
terms  expressed  In  the  contract  there  would 
be  implied  (a)  that  the  time  allowed  was 
sufficient  to  make  a  contlnnoas  passage  in 
the  ordinary  course  of  travel;  and  (b)  that 
the  passenger  would  be  carried  over  tJie  en- 
tire Journey  In  the  ordinary  course  of  travel, 
and  therefore  within  the  time  limited,  and, 
if  without  fault  of  tiie  passenger  be  was 
not  transported  to  bis  destination  within 
the  time  allowed,  the  carrier  would  not  be 
heard  to  assert  a  right  arising  out  of  its 
own  failure  to  carry  out  fba  terms  of  the 
contract — eatress  or  Implied.  Such  a  ease 
Is  presented  In  Qulmhy  t.  Yanderbllt,  17 
N.  T.  306.  72  Am.  Dec.  468.  Predsely  the 
same  result  would  follow  If  the  contract 
was  the  Joint  obligation  of  all  the  companies 
over  whose  lines  the  passenger  was  routed. 
Lnndy  t.  Central  Pac.  B.  B.  Co.,  above;  28 
Am.  &  Bug.  Eacj.  Law  (2d  Ed.)  178.  The 
case  ot  Clevtiand.  C,  O-  &  St  L.  By.  Co.  t. 
Kinsley.  27  Ind.  App.  135,  60  N.  B.  169,  87 
Am.  St  R^.  245.  cited  by  counsd  for  re- 
spondent does  not  go  further  than  to  h<dd 
tiiat,  where  the  passenger  commences  hta 
Journey  before  the  expiration  of  bis  ticket^ 
he  is  atitled  to  make  a  continuoos  Joomey 
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to  his  deatinatlon,  even  tboni^  tbe  journey 
!■  not  completed  until  after  the  ticket  ex- 
pires. But  this  Is  held  In  a  case  where  the 
company  selling  the  ticket  operated  the  en- 
tire line  of  road  over  which  the  passenger 
traTeled,  and  the  declsloo  Is  In  harmcmy 
with  practically  all  the  anthorttles,  but  is 
not  In  point  here,  where  the  Erie  Company 
acted  only  as  agent  In  selling  the  ticket  be- 
yond Its  own  line,  and  the  passenger  was 
compelled  to  travel  over  several  distinct 
and  Independent  lines,  for  each  of  iHilcih  a 
separate  coupon  was  Issued.  The  platntM's 
contract  does  not  purport  to  be  tiie  joint 
contract  of  the  several  roads  over  which  be 
traveled— rather  the  contrary  appears— «nd 
there  was  not  any  evidence  offend  showing 
any  traffic  or  working  agreement  between 
flie  several  lines  ^m  which  a  Jcdnt  con- 
tract could  be  inferred.  It  does  not  even 
appear  that  the  defendant  company  receiv- 
ed any  portion  of  the  purchase  price  of  the 
ticket  The  only  evidence  upon  the  subject 
Is  that  Xash,  from  whom  the  ticket  was 
purchased,  sent  the  purchase  money  to  the 
agent  of  the  White  Star  Line  at  Minneapo- 
lis, in  the  absence  of  any  evidence  tiiat 
this  ticket  wvs  the  entire  contract  at  the 
road  which  furnished  It,  or  the  jf^t  con- 
tract of  the  several  roads,  what  Is  to  be 
said  of  the  ticket  considered  as  a  whole? 

So  far  as  we  are  able  to  determine,  the 
authorities  are  unanimous  in  holding  that 
the  body  of  the  ticket  and  each  conpon  con- 
stitute a  separate  and  distinct  contract  be- 
tween the  passenger  and  the  particular  line 
of  road  over  which  the  coupon  furulshea 
transportation.  In  other  words,  under  the 
facts  of  this  particular  case  as  shown  by 
this  record,  the  plaintiff  had  one  contract 
with  the  Erie  Road  to  carry  him  from  New 
Tork  to  Chicago ;  a  separate  contract  with 
the  Rock  Island  to  carry  blm  from  Chicago 
to  Denver;  another  separate  contract  with 
the  Colorado  Midland  to  carry  him  from 
Denver  to  Grand  Junction ;  still  another  dis- 
tinct contract  with  the  Rio  Grande  Western 
to  carry  him  from  Grand  Junction  to  Ogden ; 
and,  finally,  a  separate  contract  with  the 
Oregon  Short  Line  to  carry  him  from  Ogden 
to  Bntte.  The  following  are  some  of  the 
authorities  announcing  the  rule:  Boling  v. 
St  Louis  ft  S.  F.  R.  Co.,  189  Mo.  219,  88  S. 
W.  85;  Railway  Co.  v.  Looney.  86  Tex.  158, 
19  S.  W.  1039;  Auerbach  v.  Railroad  Co., 
89  N.  Y.  281,  42  Am.  Rep.  290;  Chicago  &  A. 
R.  Co.  V.  Mulford.  162  111.  522,  44  N.  E.  861, 
35  L.  B.  A.  599;  Young  v.  Railroad  Co.,  115 
Pe.  112,  7  AO.  741;  Spencer  v.  Lovejoy, 
above;  2  Hutchinson  on  Carriers,  {  1049;  4 
Elliott  on  Railroads,  |  1596.  The  rule  Is 
announced  In  6  Cyc.  571.  In  speaking  of  a 
ticket  such  as  the  one  before  us,  It  la  said: 
"A  ticket  thus  sold  Is  not  a  through  con- 
tract, and  the  right  of  the  purchaser  and 
the  responsibility  of  the  different  companies 
are  the  same  as  though  separate  tickets  had 


been  purchased  by  him  from  eacb,  ud  each 
is  responsible  for  Injury  suffered  on  its  own 
line,  and  not'  otberwls&"  Head  v.  Georgia 
Pae.  Ry.  Co.,  79  Oa.  SB8,  7  S.  &  217, 11  Am. 
St  Rep.  434,  Is  sometimes  cited  as  holding 
a  contrary  view.  As  we  read  the  opinion,  it 
does  not  do  so,  bnt  does  announce  a  doctrine, 
with  respect  to  another  matter,  contrary  to 
the  decided  w^ht  of  antliorlty.  In^ed, 
counsel  for  respondent  do  not  question  the 
correctness  of  the  rule  above.  Th^  ideod 
In  their  complaint  a  contract  with  the  de- 
fendant company,  and  In  their  brief  dto 
Nichols  T.  Soothem  Pac  Oo.,  above^  and 
quote  from  it  the  following,  said  with  ref- 
erence to  a  conp(Hi  tlf^t  like  the  one  before 
us :  '*Rut  in  cases  of  conpon  tickets,  whera 
the  first  carrier  acte  as  agent  for  the  suc- 
ceeding carriers,  the  contract  does  not  con- 
template a  continuous  passage  over  connect- 
ing lines  when  onoe  bc^nn*  unless  such  tlck- 
ets  so  stipulate  on  their  face,  or  there  are 
circumstances  from  which  such  stipnlatttni 
wni  be  implied;  otherwise,  the  h(^den  of 
them  will  be  entitled  to  8topH)ff  prlrlleges  at 
the  end  of  each  line  tepresented  by  soch 
ttdcets.  This  goes  to  show  that  su^  con- 
tracts or  tickets  as  the  above  set  out  ara  not 
entire,  bnt  several  as  betwem  the  different 
roads.  It  is  only  oitire  as  to  a  passage  oret 
the  line  of  each,  wbldi,  wbea  began,  must 
be  completed.'* 

If,  then,  the  plaintiff's  contract  with  ev^ 
road  over  which  he  traveled  was  bis  sepa- 
rate contract  with'  that  road  only,  It  follows 
as  a  matter  of  cotirse  that  this  defendant 
cannot  be  held  responsible  for  delays  occa- 
sioned by  any  other  road  or  roads.  This  rule 
Is  tersely  stated  In  28  Am.  &  Eng.  Eney.  Law 
(2d  Ed.)  178,  as  follows:  "If  the  ticket  Is 
In  coupon  form,  and  expressly  provides  that 
the  carrier  selling  It  la  merely  the  agent  of 
the  connecting  roads,  and  is  not  responsible 
beyond  ite  own  line,  the  passenger  is  not 
entitled  to  be  carried  over  the  last  road  aft- 
er the  time  has  expired,  although  he  Is 
delayed  by  the  fault  of  one  of  the  other  com- 
panies," and  the  authorities  graerally  sup- 
port the  text  The  evidence  offered  by  plain- 
tiff in  explanation  of  his  delays  at  New 
York  City  and  while  en  route  may  tend  to 
exculpate  him  from  any  charge  of  negligence 
or  other  fault  but  it  does  not  aplain  the 
delays  after  ell.  It  does  not  explain  wheth- 
er the  delay  in  Chicago  was  occasioned  by 
the  fault  of  the  Erie  Road  in  not  getting  him 
to  Chicago  on  time,  or  of  the  Rock  Island 
Road  In  not  leaving  on  time ;  and  the  same 
thing  is  tme  with  respect  to  the  delay  of  18 
hours  in  Denver.  The  difficulty  which  con- 
fronts us  Is  occasioned  by  the  fact  that  the 
evidence  on  this  point  Is  so  meager  that  we 
cannot  toll  where  the  blame  should  be  plac- 
ed; and  we  cannot  assume  from  the  mere 
fact  that  plaintiff  did  not  reach  Ogden  In 
time  that  the  selling  agent  in  New  York 
placed  an  unreasonable  limit  on  the  ticket 


Digitized  by  Google 


4S4 


106  PACIFIC  BEiPOBTEB. 


(Uont 


In  allowing  six  foil  days,  not  counting  the 
day  upon  wblch  the  ticket  was  Issued,  for 
plaintiff  to  make  the  Jommey  from  New  York 
to  Ogden;  and,  since  plaintiff  raises  the 
question  by  relying  upon  a  ticket  wblch  on 
Its  face  had  expired  when  offered  for  pas- 
sage, the  burden  of  proof  Is  upon  him  to 
show  that  the  limitation  is  unreasonable, 
and  In  this  we  think  he  failed.  In  the  ab- 
sence of  such  showing,  the  plaintiff's  con- 
tract with  the  Oregon  Short  Line  required 
him  to  preset  his  ticket  for  passage  be- 
tween Ogden  and  Butte  before  midnight  of 
October  4th,  and,  falling  to  do  so,  he  was 
not  entitled  to  be  carried  over  defendant's 
road  by  virtue  of  that  ticket,  and  defend- 
ant's conductor  could  properly  refuse  to  per- 
mit him  to  board  the  train  at  Ogden,  or 
could  eject  him  from  the  train,  if  In  doing 
BO  be  used  no  more  fCHTce  than  was  necessary 
to  accomplish  the  purpose. 

8.  Complaint  is  made  that  the  verdict  for 
$760  is  excessive.  The  trial  court  instructed 
the  Jury  that,  If  they  found  for  the  plaintiff, 
they  should  not  consider  the  question  of 
loss  of  time  or  the  value  of  the  ticket  from 
Ogden  to  Butte,  and  further  informed  the 
jury  that  there  was  not  any  evidence  that 
plaintUF  received  any  personal  or  bodily 
Injury.  These  charges  withdrew  from  the 
consideration  of  the  Jury  the  principal  ele- 
ments of  damages  in  most  cases  of  this 
character,  and  left  the  Jury  to  assess  dam- 
ages for  the  plaintiff's  wounded  feelings  and 
the  discomfort  which  he  suffered  from  hun- 
ger and  cold.  If  any  appeared,  as  the  prox- 
imate consequence  of  his  delay  In  Ogden. 
The  evidence  shows  that  he  was  compelled 
from  lack  of  means  to  stop  at  the  defend- 
ant's d^t  over  night;  that  be  had  no  means 
with  which  to  procure  food,  but  that  on  the 
day  after  his  arrival  be  was  furnished  food 
by  some  one  who  Interested  himself  in  plain- 
tiff's behalf.  Under  the  evidence  disclosed  by 
this  record,  we  think  the  plaintiff  showed  him- 
self entitled  to  little  more  than  nominal  dam- 
ages. Certainly  the  amount  awarded  was 
altogether  out  of  proportion  to  the  injury.  If 
any,  received  (Texas  &  Pac.  By.  Xia,  v.  Den- 
nis, above) ;  but,  since  ttaere  most  be  anoth- 
er trial  of  the  case,  it  wiU  not  be  necessary 
to  consider  this  question  further. 

There  are  other  assignments  of  error ;  but, 
since  titiey  are  not  argued  in  the  brltf,  they 
will  be  treated  as  waived. 

We  think  the  ovldence  Is  Insufficient  to 
sustain  ttae  vradlct  or  judgment  upon  the 
ttaeory  of  the  cue  as  we  have  outlined  it, 
which  manifestly  was  not  ttae  tbeory  upon 
wbldi  the  trial  court  proceeded. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Revereed  and  remianded. 

BBANTLT,  a  J.,  concun.  SMITH,  3^ 
concurs  in  the  reversal. 


BfSATB  r.  BHTS. 
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(Supreme  Court  of  Hontena.    Dee.  8,  1909.) 

1.  Cbiuinai,  Law  (J  1186*)— Appeai>-Habm- 

LEBS  ERBOB. 

Under  Bev.  Codes,  H  9416,  8648,  requir- 
ing the  court  on  appeal  to  give  judgment  with- 
out regard  to  tecbnical  errors  not  affecting  tiie 
substaatial  rights  of  the  parties,  etc.,  error  in 
permitting  the  proseeating  attorney  to  ask  ac- 
cused on  cross-examination  as  to  whether  or  not 
he  had  not  been  In  trouble  of  a  similar  char- 
acter Is  not  ground  for  reversal)  where  he  an- 
swered In  the  negative. 

[Ed.  Note.— ror  other  cases,  see  Cztminal  Law, 
Dec.  Dig.  I  lise.*! 

2.  Criminal  Law  (5  693*>— Bvidkitok  —  Ob- 
JBcnoNs— TiiiE  TO  Make. 

An  objection  to  a  question  asked  a  witness, 
not  made  until  after  the  answer,  comes  too  late, 
unless  the  answer  was  made  before  there  was 
an  opportunity  to  object. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  I  1630;  Dec  Dig.  S  698.*] 

3.  Cbiuirai.  Law  (i  1170^*)— Habvuss  E)b- 

ROB---OBJKCT10M8— EkVIEW. 

Error  caanot  be  predicated  on  the  overrul- 
ing of  objections  to  questions  asked  accused  on 
cross-examination,  wnere  they  were  not  an- 
swered. 

[Ed.  Note,— For  otber  ca.mB,  sec  Criminal  Law, 
Cent.  Dig.  I  8131;  Dtc  Dig.  i  U70%.*] 

4.  WlTITESSrS  (I  277*)~GB0SS-BXA3CniATZ0N— 

Extent. 

Where  accused  testifies  on  his  own  behalf, 
and  denies  the  commission  of  the  crime  charged, 
a  cross-examination,  extending,  not  only  to  tiie 
facts  stated  by  him  on  his  direct  examination, 
but  to  all  other  facts  connected  with  than  direct- 
ly or  indirectly,  Is  permissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  925,  979-9S4 ;  Dec  Dig,  |  277.*] 

&.  CaniiNAi.  Law  (|  706*)  —  MxMMHinuot  of 

PBOSECtJTIKO  ATTOBNET. 

Where  accused  on  trial  for  forgery  testified 
on  his  behalf,  questions  on  cross-examhiation 
as  to  why  he  quit  an  employment,  or  why  he 
was  discharged  therefrom,  or  whether  It  was  not 
his  duty  then  to  write  out  the  body  of  chedra, 
and  questions  put  to  the  wife  of  accused  as  to 
whether  she  linew  of  a  transaction  had  between 
accused  and  others,  were  not  so  far  Improper  as 
to  justify  the  inference  of  misconduct  of  the 
prosecuting  attorney  in  asking  the  questions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  1661;  Dec  Dig.  <  706.*] 

6,  Ckiuinaz.  Law  (S  706*)  —  Misconduoi  or 

PBOBECnTTNO  ATTOBNET. 

To  constitute  misconduct  on  the  part  of  the 
pttisecuting  attorney  on  the  exainniati<ui  of 
witnesses,  the  questions  must  be  so  far  Improp- 
er that  they  would  amount  to  an  Impeachment 
of  the  legal  learning  of  the  attorney  to  say  he 
did  not  know  they  were  numlfestly  impn^r  and 
wholly  unjusdGable. 

[Ed.  Note.— For  other  cases,  see  Crimioal  Iaw, 
Cent.  Dig.  {  1661 ;  Dec  Dig.  %  70&*] 

7.  Criminal  Law  (|  730*)  —  Misoonduot  or 
Prosecutino  Attorney- Instbuotionb, 

Where  a  prosecuting  attorney  asked  accus- 
ed questions  which  tiie  court  on  ol^ectlon  sus- 
tained, and  the  prosecuting  attordey  requested 
the  court  to  instruct  the  jury  not  to  psy  any 
attention  to  what  they  had  beard  wtta  refer 
ence  to  the  questions,  an  Instruction  that  any 
statement  of  coansel  as  to  any  fact,  the  -pnot  of 
which  was  not  admitted  or  whidi  was  steit^aB, 
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mast  b«  dbregarcled  raffldentljr  snaTded  the 
rishts  of  accused. 

[Dd.  Note.— BV>T  other  cases,  see  Crimhial  lAw, 
Cent  Dlf.  1 168B;  Dec.  Dig.  i  TSOi*] 

Appeal  from  District  Ck>urt,  Silver  Bow 
Coonty ;  Michael  Donlan,  Judge 

J.  II.  Rhys  was  convicted  of  forgery,  and 
be  appeals.  Affirmed. 

llackel  it  Meyer  and  John  F.  Darles*  for 
ai^dlant  Albert  J.  Galea,  Atty.  Gen.,  and 
a  M.  Hall,  ABst  Atty.  Gen.,  for  the  State. 

HOLLOWAY,  J.  The  defendant  was  con- 
victed of  forgery,  and  appeals  from  the  Judg- 
ment and  from  an  order  denying  him  a  new 
trlaL  The  apeclflcatioDS  of  error  relate  to 
the  rulings  of  the  trial  court  Id  admitting  evi- 
dence, and  to  the  alleged  misconduct  of  the 
county  attorney. 

1.  Upon  cross-examination  of  the  defend- 
ant while  a  witness  In  his  own  behalf,  he 
was  asked  by  the  county  attorney:  "Were 
you  not  In  trouble  of  a  similar  character  In 
Hay  or  June,  havii^  cashed  a  che<±  taken 
from  a  letter  sent  from  the  Miner  building 
to  the  United  States  post  office  at  Butte, 
Mont,  mailed  In  June,  190S?"  Conceding 
that  the  evidence  was  incompetent  for  the 
purpose  offered,  and  that  the  ruling  of  the 
trial  court  was  erroneous,  it  Is  manifrat  that 
defendant  was  not  prejudiced  thereby.  He 
answered :  "No ;  I  am  absolutely  certain  of 
it"  Sections  9415  and  9548,  Rev.  Codes,  deal- 
ing with  proceedings  In  this  court  on  appeals 
In  criminal  cases,  provide : 

**Sec.  941S.  After  hearing  the  ai^eal,  the 
court  must  give  Judgment  without  r^rd  to 
technical  errors  or  defects,  or  to  exceptions, 
wiAcb  do  not  affect  the  antetantial  rltfiti  of 
'the  parties." 

"Sec;  064a  Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Code  In  re- 
spect to  any  pleading  or  prOceedlns^  nor  any 
error  or  mistake  ther^,  renders  It  Invalid, 
unless  it  has  actually  prejudiced  the  defttid- 
ant,  or  tended  to  his  prejudice  In  respect  to  a 
snbetantial  right" 

^nils  court  ^1  not  rererae  a  JndgnMmt  for 
error  In  flie  trial  firoceedlngs,  nnleBB  It  has 
prejudiced,  or  tended  to  prejudice  die  de- 
fendant In  respect  to  a  substantial  right 
State  T.  Gordon.  SS  Mont  4S8,  90  Faa  178; 
State  T.  De  Lea,  86  Mont  S31.  93  Pac.  814. 

2,  In  r^uttal  the  county  attorn^  called 
the  defemdant  aqd  asked  him  this  question: 
**Wai  it  not  your  duty,  also,  aftN*  the  checks 
had  been  written  by  yon  and  signed  by  Mr. 
Devine,  general  manager  of  the  company,  and 
countersigned  J.  K.  Heslet,  Its  secretary, 
to  dellvn  these  diecks  to  the  persons  In 
wbose  favor  Giey  had  been  drawn?"  to 
which  the  witness  rolled,  *^es."  After  the 
answer  was  made,  counsel  for  appellant  Inter- 
posed an  objection,  which  was  overruled,  and 


properly  so.  Counsel  cannot  sit  by  until  a 
question  has  been  answered,  and  then,  If  he 
deems  the  answer  Inimical  to  his  client's  In- 
terest, object  to  It  Of  course.  If  It  appeared 
that  the  answer  bad  been  made  before  coun- 
sel had  an  opportunity  to  object  he  could  not 
be  held  to  have  waived  hla  right  to  object 
But  tiiere  Is  not  any  showing  made  here  that 
such  was  the  case,  and  undw  the  rule  this 
objection  came  too  late.  Folndexter  &  Orr 
L.  S.  Co.  r.  Or^n  Short  Line  R.  Co.,  8S 
Mont  838,  83  Pac.  886;  Martin  v.  Oorscad- 
den,  84  Mont  808,  86  Pac.  88. 

3.'  Upon  his  direct  examination  the  defend- 
ant testified  that  fae  had  been  employed  by 
the  Butte  Miner.  On  cross-examination  he 
was  asked  by  the  county  attorney:  "What 
was  the  reason  you  QUItT'  This  was  objected 
to,  and  the  objection  overruled,  but  without 
waiting  for  an  answer,  the  county  attorney 
Immediately  asked  another  question :  "What 
was  the  cause  of  your  discbarge  from  the 
Miner?"  The  question  was  objected  to,  the 
objection  overruled,  but  again  there  was  not 
any  answer  to  the  question  asked,  but  the 
witness  proceeded  to  testify  about  other  mat- 
ters. The  witness  was  also  asked:  "Among 
your  duties  there  [In  the  Miner  office]  was 
It  not  your  duty  to  write  out  the  body  of  the 
checks  for  the  people  employed  there?"  An 
objection  to  this  question  was  overruled,  and 
apparently  without  waiting  for  aa  answer, 
the  county  attorney  asked  the  question  con- 
sidered In  paragraph  2  above.  The  wife  of 
the  defendant  was  asked  by  the  county  attor- 
ney the  following  questions:  "I  would  like 
to  ask  you  at  this  time,  what  If  anything, 
you  know  of  a  transaction  had  between  your 
husband  and  G.  0.  Curtis  and  O.  T.  Douglas, 
doing  business  in  the  name  of  Curtis  &  Doug- 
las, and  your  father  during  the  month 
ef  May,  1908?'  And  again:  "At  this  time  I 
will  ask  you  If  you  know  about  his  signing 
his  time  that  month?"  The  objection  to  each 
of  these  questions  was  sustained.  The  de- 
foidant  was  asked  by  the  county  attorney  to 
Identify  a  certain  check,  and  gave  some  evi- 
dence with  reference  to  it  when  he  was  In- 
terrupted by  his  coansd  with  an  objectltm  to 
any  further  cross-«aminatIon  upon  the  mat- 
ter. The  objection  was  sustained,  and  the 
county  attorn^  then  said:  "I  will  ask  the 
court  to  instruct  the  Jury  not  to  pay  any  at- 
tention to  what  th^  have  heard  with  reto- 
ence  to  this  particular  che^  and  not  to  be 
In  any  way  prejudiced  by  It — ^to  eltmlnate  it 
from  th^  minds."  By  the  court:  "Very 
well.  The  Jury  are  instmcted  and  admonish* 
ed  to  pay  no  attentUm  to  ttxlB  evldenoe  on 
this  check."  In  one  of  the  written  Ingtmc- 
tlons  the  oourt  said:  "Any  statemmts  ot 
counsel  as  to  what  they  expect  to  prove  or 
offer  to  prove,  or  any  attempt  to  prove  a  fact 
the  proof  of  whldi  is  not  admitted  by  the 
court,  or  which  has  bem  ctAereA  strldten 
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from  the  record  by  the  court,  must  be  entire- 
ly disregarded  and  dismlsaed  from  your 
minds,  aud  It  must  In  no  wise  affect  your 
verdict." 

There  caunot  be  error  predicated  upon  the 
rulings  of  the  trial  court  with  reference  to 
the  first  three  questlona  above,  for  not  one 
of  them  was  answered.  Neither  can  error  be 
urged  by  appellant  to  the  three  anhsequent 
rulings,  for  each  was  lu  hla  favor.  But  It  Ifl 
contended  that  the  mere  asking  of  these  sev- 
eral questions  shows  such  misconduct  on  the 
part  of  the  county  attorney  that  there  should 
be  a  reversal  of  the  Judgment.  We  are  not 
prepared  to  say  that  each  of  the  first  three 
questions  was  not  proper,  though  the  pur- 
pose In  asking  them  Is  not  clear.  When  a  de- 
fendant goes  upon  the  witness  stand  In  hla 
pwn  behalf,  and  denies  the  commission  of 
the  crime  with  which  he  is  charged,  a  very 
wide  latitude  of  cross-examination  is  allowed. 
State  T.  Rogers,  31  Mont  1,  77  Pac.  293.  In 
State  V.  Howard,  30  Mont.  SIS,  77  Pac.  60, 
this  court  said:  "The  right  of  cross-ezam- 
inatton  extends,  not  only  to  all  focts  stated 
by  the  witness  In  his  original  examination, 
but  to  all  other  facta  comiKted  with  them, 
whether  directly  or  IndirecQy,  which  tend  to 
enUgbtoi  the  Jnry  v^on  the  qoeBtlon  In  con- 
troveray,  and  this  right  should  not  be  re- 
stricted nndoly."  Bnt,  however  this  may  be, 
we  do  not  think  that  Oie  questtons  aaked  of 
defmdant  w  lili  wife  are  ao  far  Improper 


that  misconduct  on  the  part  of  the  prosecu- 
ting officer  In  asking  them  can  be  fairly  In- 
ferred. It  win  not  do  to  draw  the  inference 
of  misconduct  on  the  part  of  the  county  at- 
torney from  the  mere  fact  that  he  has  asked 
questions  which  ought  not  to  have  been 
asked.  In  order  to  constitute  such  miscon- 
duct the  questions  must  be  so  far  improper 
that  It  would  amount  to  an  Impeachment  of 
the  legal  learning  of  the  attorney  to  say 
that  he  did  not  know  that  they  were  mani- 
festly Improper  and  wholly  unjustifiable.  We 
agree  fuUy  with  the  doctrine  announced  In 
the  cases  cited  by  counsel  for  appellant;  and, 
if  the  facts  In  this  case  warranted  It,  we 
would  not  have  any  hesitation  In  reversing 
this  juc^ment.  but  certainly  a  very  broad  die- 
tlnctlon  la  to  be  made  between  the  facta  of 
this  case  and  the  facts  as  they  appeared  In 
State  V.  Rogers,  above,  and  in  State  v.  Olelm, 
17  Mont  i7,  41  Pac.  998,  81  L.  R.  A.  294,  62 
Am.  St  Rep.  655.  State  v.  Trueman,  S4  * 
Mont  249,  86  Pac.  1024,  and  In  State  v. 
Crowe,  39  Mont  — ,  102  Pac.  279.  We  think, 
however,  that  the  court  exercised  Its  discre- 
tion wis^y  In  giving  the  instructions  quoted 
above,  and  In  ao  doing  folly  guarded  the 
rights  of  the  accused. 

W)e  do  not  find  any  error  In  the  record. 
OSie  jndgmoit  and  order  are  affirmed. 

Affirmed. 

BBANTLl,  Ol  J.,  and  SMITH,  J.,  concar. 
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BBOWBB. 
(Sapieme  Oanrt  of  Kansa*.   Not.  6^  190^ 
Rehearing  Denied  Dec.  17,  1000.) 

1.  Appkal  and  Ebros  (IS  1047, 1060«)— Harm- 
less Bbbob  —  EIxpRESfiiON  or  Ofution  bt 

Witness. 

On  tbe  trial  ot  a  caae  involviDg  the  care 
•f  cattle  daring  a  driay  in  the  shipment  thereof, 
ft  Ib  not  reTeiBible  error,  after  a  witness  has  de- 
tailed all  that  was  done  and  the  difBcuIties 
which  he  claims  prevented  doing  more,  for  the 
ooart  to  refuse  to  strike  out  an  expression  to  the 
effect  that  he  did  the  best  he  could  under  the 
dzconutances;  nor  In  such  case  Is  it  material 
error  to  pennlt  a  witness  to  testify,  "We  ship- 
ped the  cattle  as  soon  as  we  conld,"  after  relat- 
ing tbe  circumstances  that  he  claimed  delayed 
the  shipment 

[Ed.  Note.— For  other  cases,  see  Aj^wal  and 
Error*  Cent  Dig.  H  4163-4160;  Dea  Dig.  SI 
1047,  1060.*] 

2L  TbZAL  (S  2S2*>—ReQUE8TVD  iNBTEUOnON— 
TTNaUPPOBTED  BT  EtIDBNOB. 

An  instruction  which  implies  that  a  cer* 
tidn  tact  would  otmstitate  contribnton  negli- 
gence and  diminish  the  damages  claimed  should 
be  refused,  unless  there  is  some  evidence  to  ful- 
ly sustain  Bocb  assumption  or  Implication. 

[Ed.  Note.— For  other  cases,  see  TriaU  Oent 
Dig.  S{  506-612 ;  Dec  252.*] 

&  New  tbux     60*)  —  Gbounds  —  iBxwmn- 

OII.ABI.B  FlHDINOS. 

After  a  Jury  has  returned  a  general  verdict 
and  special  findings  of  fact,  and  the  Jury  Is  die- 
eharfed  without  any  motion  for  more  specific 
answers  to  the  questions  submitted,  a  motion 
for  a  new  trial  on  the  ground  that  certain  flud- 
ings  are  irrecondlable  should  be  overruled.  If 
the  findings  can  fairly  be  recondled  under  the 
evidence  produced,  or  by  assuming  the  negative 
of  a  fact  or  facts,  tbe  burden  ot  proving  which 
devolved  upon  the  moving  party,  and  he  has 
failed  to  produce  any  evidence  thereof. 

[E)d.  Note.— For  other  caaes,  see  New  Trial, 
Gent  Dig.  1 126;  Dec.  Dig.  f  aOL«] 

(Syllabus  by  the  Court) 

Error  from  Dletrlct  Court,  Edwards  Ooun- 
tj;  Charles  E  Lobdell,  Judge. 

Action  by  D.  M.  Brower  against  the  West- 
ern Union  Tel^raph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Charles  Blood  Smith,  Samuel  Barnnm,  and 
George  H.  Fearons,  for  plaintiff  in  error.  T. 
I>amont  Smith,  tot  defendant  In  mor. 

SMITH,  J.  Brower  bought  of  one  O.  J. 
Brown  126  head  of  native  western  cows, 
which  were  at  the  time  of  the  contract  of 
■ale  about  17  miles  from  Garden  City,  Kan., 
and  by  the  terms  ttf  tbe  sale  Brown  was  to 
deliver  the  cattle  In  the  stockyards  at  Oar- 
den  City  about  November  Ist  On  the  let 
day  of  November  Brown  delivered  to  the 
agent  of  the  plaintiff  In  error  at  Garden 
City,  and  paid  for  Its  transmission,  the  fol- 
lowing telegram:  "Garden  City,  Kansas, 
Nov.  1, 1906.  To  D.  H.  Brower,  Lewis,  Kan* 
saa.  Gars  are  hoe.  Cows  will  be  Friday. 
Come  to-night  O.  J.  Brown."  Brower  had 


a  resldmce  In  which  he  resided  Just  across 
the  street  from  the  statlcm  limits  in  Lewis, 
KasL,  and  also  had  a  business  house  In  Lew- 
is. He  had  lived  there  four  years,  and  was 
acquainted  with  the  telegraph  agent  at  that 
place;  but,  for  some  reason  not  shown,  the 
telegram  was  not  delivered.  Brower  had  au- 
thorised Brown  to  secure  cars  for  him  for 
the  sblpment  ot  the  cattle  from  Garden  City 
to  Lewis,  Kan.,  and  the  cars  were  at  Garden 
City  at  the  time  the  telegram  was  a&it  On 
the  morning  of  November  2d  Brown  drove 
the  cattle  to  Garden  City,  where  he  arrived 
about  S  o'clock  p.  m.,  and  placed  them  in 
the  shipping  yards  of  the  railroad  company. 
This  was  on  Friday.  The  cattle  remained  In 
the  shipping  yards  without  feed  or  water 
until  about  3  o'clock  of  the  following  after- 
noon, and,  owing  to  frequent  ralna,  the  ship* 
ping  yards  and  the  roads  g^ierally  In  that 
locality  were  de^  with  mud.  On  Saturday 
afternoon  Brown  moved  the  cattle  to  a  pas- 
ture whldi  had  been  grazed  during  the  sum- 
mer, in  which  there  was  plenty  of  water, 
but  very  little  grass.  On  Saturday  aft^- 
noon  he  sent  another  telegram  to  Brower 
notifying  him  that  both  cars  and  cows  were 
at  Garden  C^ty.  Thla  was  tbe  first  informa- 
tion Brower  received  of  the  Intended  or  ac- 
tual delivery  of  the  cattle;  and  he  took  the 
next  train  for  Garden  Olty,  where  he  arriv- 
ed about  1  o'clock  a.  m.  Sunday.  On  Sunday 
he  procured  a  load  of  wet  sorghum  which 
was  fed  to  the  cattle.  This  was  the  only 
feed  given  the  cattle  during  their  detention 
at  Garden  City  from  the  time  they  arrived 
there  until  they  were  loaded  about  4  o'clo(^ 
AConday  afternoon.  It  required  four  cars  to 
ship  the  cattle,  and,  before  Brower's  arrival, 
the  railroad  company  had  nsed  two  of  tbe 
four  cars  ordered  for  Browor  in  shippli^  oth- 
er cattle.  However,  another  car  was  placed 
on  the  track  for  plalntlff'a  use  Saturday  even- 
ing, and  three  car  loads  of  the  cattle  could 
Iiave  been  Shipped  on  Sunday,  but  Brower 
did  not  desire  to  divide  the  shipment  and 
waited  until  another  car  was  placed  at  his 
disposal  <m  Monday.  There  was  testimony 
that  there  ms  no  switch  eivlne  in  the  yards 
at  Garden  City  rat  Snnday,  and  Ihftt  raly 
with  dUBculty,  if  at  all,  could  the  three  cars 
have  been  moved  to  the  chute  1^  Brower  to 
have  been  loaded  on  that  day.  Tliere  was 
also  evld«ice  that  during  the  detention  of 
the  cattle  at  Garden  City  there  was  an 
abundance  of  grain  for  sale  hi  the  clfy  fliat 
could  have  been  procured  for  feeding  the  cat- 
tle; also,  that  th«e  was  plenty  of  rough  feed 
out  In  fba  country,  but  Brown  testified  that 
he  could  not  procure  any  one  to  haul  feed 
other  than  was  done,  and  Brower  said  that 
he  offoed  twice  the  usual  price  for  ront^ 
feed  and  was  unable  to  procure  any  more. 
The  case  was  tried  to  a  Jury,  which  returned 
special  findings  of  fact  and  a  gmeral  vor- 
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dtet  in  fiiTor  <tf  Brower  for  9600  damages. 
The  telegraph  company  brings  the  case  here, 
and  makes  37  assignments  of  error. 

After  Qie  return  of  the  rradlct  and  the 
qmclal  findings,  the  jnry  having  fbond  that 
there  was  a  shrinkage  In  the  weight  of  the 
cattle  ct  16  pounds  per  bead  from  the  time 
ther  arrived  In  Garden  City  until  they  were 
shipped  ottt,  and  that  there  should  he  allow- 
ed for  depreciation  in  the  value  of  the  cattle 
96.40  pw  head,  the  plaintiff  Brower  moved 
to  amend  the  prayw  of  his'  petitlm  by 
dianglng  the  amount  for  which  Judgment 
was  asked  from  $500  to  $800,  and  for  judg- 
naaat  tor  the  latter  amount  Tbis  motion  the 
court  overruled,  and  Brower  filed  a  cross- 
petition  alleging  tbat  In  such  ruling  the 
court  erred  to  his  prejudice.  Dlaposing  of  this 
cmteotlon  first,  It  la  to  be  said  tliat  the  court 
heard  the  evidence,  and  also  bad  the  gen- 
eral verdict  of  the  Jury,  and  In  refusing  the 
amendment  prayed  tor  It  may  be  inferred 
that  the  court  disapproved  the  special  find- 
ings in  BO  far  as  they  Indicated  the  amount 
of  damages  In  excess  of  the  amount  returned 
in  the  general  verdict  At  any  rate,  the  al< 
loirance  of  the  proposed  amendment  after  a 
general  verdict  la  a  matter  of  discretion,  and 
there  Is  no  error  therein. 

Turning  to  the  assignments  of  error  made 
by  the  telegraph  company,  it  Is  not  possible 
within  reasonable  sct^,  nor  Is  It  necessary, 
to  discuss  each  of  the  numerous  assignments 
of  error  seftarately.  The  second,  fourth,  fifth, 
and  seventh  objections  run  to  the  allowance 
of  witnesses  to  give  opinion  evidence.  After 
stating  the  facta  and  surrounding  drcum- 
stancea,  one  witness  was  allowed  to  say  that 
tbe  best  he  could  do  with  the  cattle  on  Satur- 
day was  to  take  them  to  pasture.  Again, 
after  stating  the  facts,  a  witness  was  al- 
lowed to  say  that  at  the  earliest  possible  mo- 
ment the  cattle  were  shipped.  Another  wit- 
ness was  allowed  to  say,  after  stating  the 
facts,  that  the  wet  sorghum  was  the  only 
feed  for  the  cattle  he  was  able  to  get 
Again,  the  witness  Brown,  after  stating  the 
facts  in  r^rd  to  the  sale,  was  allowed  to 
give  his  understanding  of  the  purpose  for 
which  the  cattle  were  purchased.  Whatever 
conclusion  there  may  be  in  these  answers  is 
not  prejudicial;  the  facts  being  stated  upon 
which  the  opinions  are  based.  The  Jury 
were  placed  in  position  to  form  their  own 
conclusion.  The  conclusion  of  the  witness 
was  only  pertinent  as  showing  his  good  faith. 
As  a  general  proposition,  it  is  true  tbat  a 
witness  should  not  be  allowed  to  give  opin- 
ions as  to  matters  of  general  knowledge  and 
in  no  way  relating  to  special  skill  and  learn- 
ing. But  the  telegraph  company  undertook 
In  this  case  to  show  that  Brower  and  bis 
agent  did  not  exercise  ordinary  care  to  guard 
against  the  damage  which  the  failure  to  de- 
liver the  message  had  occasioned.  And,  after 
detailing  what  had  been  done  with  the  cattle 
from  time  to  time  from  their  arrival  at 
Oarden  Citf  until  they  wore  shipped.  It  can- 


not be  said  tiiat  It  was  prejudi<^l  error  for 
the  caretakers  to  say  ttiat  undn-  the  condi- 
tions detailed  tht^  did  the  best  th^  could, 
or  shipped  at  the  earliest  pcmslble  tlm& 

In  regard  to  tbe  opinion  evidence  regard- 
ing tlie  Shrinkage  of  cattle,  this  is  a  very 
proper  subject  for  expert  testimony;  the 
witnesses  having  qualified  to  speak  thereof. 

Again,  the  tel^raiA  company  makes  11  as* 
slgnmoits  of  error  In  the  refusal  to  give  c^ 
tain  instmctlons  requested.  In  Ite  brl^, 
however,  the  company  presents  only  four  of 
these  objections,  namely,  requests  tor  in- 
structions 1H>  4.  9,  and  14.  The  first  three 
of  these  requested  Instmctlons  read  as  fol- 
lows: 

"UH)  If  yoa  find  that  the  plaintiff  could 
have  wittiout  extraordinary  effort  have  set 
the  cars  that  were  at  Oarden  City  on  his 
arrival  there  at  the  chute  and  loaded  out  a 
portion  of  his  cattle,  then  he  cannot  claim 
damages  on  such  of  the  cattle  as  be  could 
loaded  out  after  the  time  he  could  have  so 
sent  them  forward  to  their  destination," 

"(4)  You  are  instructed  that  the  defendant 
cannot  be  charged  with  the  failure  of  the 
railroad  company  to  have  a  switch  engine  at 
Oarden  City  to  set  cars  at  the  chute  so  that 
the  plaintiffs  cattle  could  be  loaded  in  the 
cars,  and.  If  you  find  that  the  d^ay  in  the 
shipment  was  caused  In  part  by  the  negli- 
gence of  the  railway  company  to  have  a 
switch  engine  at  Garden  City,  then  such  por- 
tion of  the  delay  and  the  consequent  depre- 
ciation, If  any  you  find,  on  the  cattle,  cannot 
be  charged  against  the  defendant'* 

"(0)  If  the  plalntltr  could  have  shipped  a 
part  of  his  cattle  from  Oarden  City  and 
failed  to  do  so,  and  there  was  a  consequent 
loss  on  ihe  portion  which  he  might  sooner 
have  shipped  out  then  the  defendant  can- 
not be  charged  with  such  portion  of  the  low." 

The  company  properly  discusses  1%  and  9 
together.  As  regards  these  two  Instmctlons, 
the  evidenoe  showed,  after  the  arrival  of 
Brower,  at  Garden  Cltf,  there  was  not  a 
sufficient  number  of  stock  cars  In  the  yards 
to  ship  all  the  cattle  until  the  time  they 
were  shipped,  and  at  that  time  there  was  au 
engine  there  to  place  the  cars  at  the  cattle 
chute,  and  they  were  so  placed  by  the  en- 
gine, and  the  cattle  were  shipped.  It  is  not 
a  question  of  law,  but  is  a  question  of  fact, 
whether  under  all  the  circumstances  it  would 
have  saved  damage  by  shipping  three  car 
loads  of  the  cattle  on  Sunday,  or  wbeth^  It 
was  most  advantageous  to  Brower  and  to  the 
telegraph  company  to  wait  until  Monday  and 
ship  the  cattle  all  together.  So  far  as  Brow- 
er was  concerned  at  least  be  could  not  ac- 
company a  shipment  of  a  part  of  the  cattle 
to  Lewis  and  at  the  same  time  remain  In 
Garden  City  to  ship  the  remainder.  If  he 
shipped  a  part  there  Is  nothing  to  show 
whether  it  was  necessary,  and.  If  necessary, 
whether  he  was  able,  to  procure  some  one  to 
accompany  the  second  shipment  If  the  que»- 
tlon  Involved  in  these  two  Inatmctkms  bad 
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beta  SQbmltted  to  the  jury  as  a  qoeetton  of 
fact,  we  think  It  would  have  been  prop- 
er^  but  we  cannot  eaj  as  a  proposition  of 
Itw  that,  if  it  was  possible  to  get  the  three 
cars  to  the  dinte  and  load  them  out  on  Sun- 
day under  all  of  the  circumstances,  it  would 
haye  saved  any  loss.  Of  course,  It  was  the 
duty  of  Brower  after  he  discovered  that  the 
tgent  of  the  telegraph  company  had  failed 
m  his  duty  to  dellvOT  the  message,  and  that, 
by  the  n^ligwce  of  the  agent,  he  was  about 
to  suffer,  damage,  to  use  such  care  and  dUl- 
gence  as  a  person  of  ordinary  prudence  un- 
der the  circumstances  would  have  used  to 
prevent  the  threatened  damage  or  to  mlnl- 
miM  it  But,  as  before  stated,  we  do  not 
think  that  It  can  be  asserted  as  a  proposi- 
tion of  law  spon  the  evidence  tliat  a  division 
of  the  Bl4iunent  would  have  iqlnlmlzed  the 
damages. 

The  same  criticism  applies  In  a  measure  to 
requested  Instrtictl<»  No.  4.   It  Is  based  up- 
on the  assumption  that  a  division  of  the 
shipment  would  have  minimized  the  damage. 
Besides,  we  are  not  prepared  to  say  that 
where  a  party  to  a  suit  Is  charged  with  neg- 
ligence which.  If  established,  Is  the  primary 
and  principal  cause  of  resulting  damages, 
snch  party  can  reduce  the  amount  of  such 
damage  by  showing  that  the  act  of  some  oth- 
er  peroon  not  a  party  to  the  siilt  by  an  omis- 
sion of  duty  In  some  measure  contributed  to 
the  lose.  There  1b  do  evidence  that  a  switch 
engine  was  usually  k^t  at  Garden  City,  or 
that  Brown  had  any  authorl^  from  Brower 
to  pay  demurrage  on  the  cars  which  were  di- 
verted to  other  shlpmrats.    The  principal 
part  of  the  purchase  price  for  the  cattle  was 
to  be  paid  when  th^  were  delivered  at  the 
stocky arda.   And,  upon  the  failure  of  Brow- 
er to  respond  to  the  first  telegram.  Brown 
seems  to  have  been  left  In  doubt  as  to  wheth- 
er Brower  would  take  the  cattle  at  all,  or 
M  to  wbat  the  trouble  was.  The  evidence 
does  not  seem  to  Indicate  any  negligence  on 
fbe  part  ot  the  railroad  company.   So  for 
as  appears,  It  was  under  no  obligation  to 
hold  cats  at  the  statlim  of  Garden  City  aStr 
er  the  time  of  the  shipments  for  which  they 
were  ordered.   And  the  evidence  does  not 
Bliow  that  It  was  negllgenoe  in  the  nUlroiad 
company  In  not  having  a  switch  mglne  at 
that  station.  It  is  not  shown  to  be  a  divi- 
sion station.   a?he  difficulties  in  regard  to 
procnrlng  cars  and  shipping  the  cattle  were 
Just  suCb  as  might  reasonably  have  been  an- 
ticipated from  the  fiiUure  to  deliver  Uie 
telegram.  The  telegram  Itself  was  Informa- 
tion to  the  t^egraph  company  that  the  per- 
sonal presKice  of  Brower  was  required.  And 
It  bad  ample  oj^rtunlly  to  know  of  the 
roles  or  practice  of  the  railroad  company  as 
to  holding  cars  after  the  time  for  which 
th^  were  ordered  for  shipments.   We  find 
no  error  In  refusing  these  Instmctlona 

Again,  the  company  urges  there  was  error 
In  the  refusal  to  give  the  following  Instruo 


tlon:  "(14)  Under  the  evldoice  In  this  case, 
you  are  Instructed  that  you  can  return  a  ver- 
dict against  the  defendant  for  not  more  than 
nominal  damages."  The  company  contends 
that  the  injury  done  to  the  cattle  was  not  of 
a  permanent  nature,  but  only  temporary, 
and  that  the  evidence  shows  they  could  have 
be^  brought  to  the  condition  in  whl<±  they 
were  at  the  time  tbey  were  brought  to  the 
stockyards  fcn>  trlfilng  expense,  and  that  the 
ordinary  rule  of  measuring  damages,  to  wit, 
the  value  immediately  before  and  Immediate- 
ly after  the  happening  of  the  drcumatances 
which  are  alleged  to  have  caused  the  dam- 
age. Is  not  the  proper  rule  for  measuring 
damages  in  this  case;  also,  that  the  evidence 
shows  the  cattle  were  not  bought  for  Im- 
mediate sale  on  the  market,  but  were  bought 
to  be  kept  for  brewing  purposes.  The  ob- 
jection seems  to  be  founded  principally  up- 
on the  evidence  of  Brower  set  forth  In  the 
abstract  as  follows:  "At  the  time  the  cattle 
were  brought  to  Garden  City  they  were 
worth  $2.25.  Tbey  were  worth  $1.00  per 
hundred  at  the  time  they  were  sbtpped  out 
Monday.  It  would  require  about  10  bushels 
of  extra  grain,  owing  to  this  shrinkage,  to 
carry  them  through  and  get  them  In  proper 
condition."  The  company  seems  to  construe 
the  last  sentence  of  this  quotation  to  mean 
that  It  would  require  only  ten  bushels  of 
extra  grain  on  account  of  shrinkage  to  car- 
ry the  cattle  through  and  put  them  in  prop- 
er condition.  As  well  might  the  first  aea.- 
tence  of  the  quotation  be  Interpreted  to  mean 
that  the  entire  bunch  of  cattle  at  the  time 
they  were  brought  to  Garden  City  was 
worth  only  $2.25.  The  Jury  undoubtedly  un- 
derstood a  cattleman's  vernacnlar,  end  that 
the  witness  meant  that  the  cattle  were  worth 
when  they  arrived  at  Garden  City  $2.25  per 
hundred  pounds,  and  that,  by  reason  of  the 
shrinkage,  it  would  require  10  bushels  of  ex- 
tra grain  per  bead  to  carry  the  cattle  through 
and  get  them  in  pi^er  condition.  This 
would  be  a  reasonable  interpretation.  The 
Jury  had  a  right  to  toke  into  consideration 
such  matters  as  are  of  general  and  common 
knowledge.  And  It  woold  certolnly  appear 
to  be  common  knowledge  that  less  than 
one-twelfth  of  a  bushel  of  grain  would  be  a 
very  small  extra  ration  for  one  feed  to  a 
cow.  We  have,  then,  by  the  evidence  of 
different  witnesses,  an  estimated  shrinkage 
of  from  75  to  125  pounds  per  head  by  reason 
of  the  delay  In  diipment  incident  to  the  fail- 
ure to  deliver  the  tel^ram,  and  a  depreda- 
tion In  the  value  of  the  cattle  by  reason  of 
such  shrinkage  of  from  40  to  70  cents  per 
hundred  pounds.  This  estimate  of  the  value 
per  hundred  pounds  was  not  based  by  any 
of  the  witnesses  upon  the  selling  value  of  the 
cattle  at  a  cattle  market,  but  appears  to 
have  been  upon  the  value  of  the  cattle  for 
any  and  all  purposes  at  Garden  City  at  the 
time  In  questloD.  This  we  think  was  a  prop- 
er measure  of  damages;  no  special  clrcnnK 
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Btancea  or  olijectB  bt/tag  ihown  for  wUdi 
the  cattle  were  pundiased.  If,  bowerer,  tbe 
understanding  or  isrown  t&at  toey  were 
bought  for  breeding  purposes  Ihoald  be  con- 
sidered, then  we  have  another  measure  of 
damages  wbich  ml^t  be  tbe  value  of  1^2S0 
bnsh^  oC  com,  Indndli^  tbe  expense  of 
feeding  It  to  tbe  cattle.  But  there  Is  no  eri- 
dence^  so  far  as  the  abstract  shows,  as  to 
tbe  value  of  such  com  nor  tbe  expense  of 
feeding  It  In  any  event,  It  Is  a  matter  of 
common  knowledge  that  sucb  values  would 
be  more  than  merely  nominal.  We  tbtnh 
the  Instruction  was  correctly  refused.  The 
rule  as  to  the  measure  of  damages  In  this 
case  has  been  recognized  In  the  following 
cases:  C,  K.  A,  N.  Bly.  Co.  v.  Broquet,  47 
Kan.  572,  28  Pac  717;  BaUroad  Co.  v.  No- 
lend,  76  Kan.  691,  90  Pac.  278;  RaUway 
Co.  V.  Weldnmiann,  77  Kan.  S(K2,  94  Pac. 
146;  Missouri,  K.  &  T.  By.  Co.  v.  McDowell 
(Kan.)  96  Pac.  201.  The  cases  cited  by  tbe 
company—Oillett  v.  Railroad  Co.,  8  Allen 
(Mass.)  560,  and  the  Iowa  case,  Oraessle  v. 
Carpenter,  70  Iowa,  166,  80  N.  W.  392  and 
generally  tbe  othw  cases  cited — ^were  cases, 
evidently  In  which  the  Injury  bad  been  en- 
tirely repaired  or  cured,  and  are  not  perti- 
nent to  this  case.  We  have  considered  the 
objections  to  the  refosal  of  the  court  to  sub- 
mit certain  questions  asked  to  be  submitted 
by  the  company,  and  for  reasons  hereinbe- 
fore Indicated  as  to  the  lack  of  evldeuce  on 
the  part  of  the  company  that  It  would  have 
diminished  tbe  damages  by  dividing  the 
shipment  and  as  to  tbe  ladt  of  evidence  that 
the  railroad  company  was  guilty  of  negli- 
gence we  think  no  error'  can  be  predicated 
upon  such  refusal.  No  motion  waa  made  to 
strike  out  any  of  tlie  findings  of  fact  made 
bj  the  Jury  or  to  have  tbe  Jury  returned  to 
Qie  Jury  room  to  make  more  qiedflc  answers 
to  any  questions. 

On  the  motion  for  a  new  trial  and  for 
Judgment  In  fftvor  of  the  company,  It  was 
contended  that  findings  Nob.  24  to  27,  inclu- 
sive, which  are  In  substance  tiiat  neither 
Broww  nor  Brown  could  by  tbe  exercise  of 
reasonable  efforts  have  procured  sufficient 
feed  for  the  cattle  while  t3iey  were  in  Gar^ 
den  City,  are  Irreconcilable  with  tbe  answer 
to  finding  No.  21,  which  was  in  substance 
that  there  was  plen^  of  fted  for  cattle  for 
sale  In  and  about  Garden  CUj  at  the  time. 
The  evidence  is  that  there  was  plenty  of 
grain  ttx  sale  in  Garden  City  at  tbe  tlme^ 
but  there  Is  no  evidence  that  such  feed  In 
ihe  coDdltlon  of  those  cattle  Just  returned 
from  pasture  would  not  have  been  an  Injury 
Instead  of  a  benefit  to  the  cattle.  And 
there  was  no  evidence  that  there  were  any 
facilities  available  for  feeding  grain  to  tbe 
cattl&  As  to  the  feed  In  the  country  about 
Garden  City,  tbe  evidence  fully  explains  why 
that  was  not  produced.  And  finding  No.  21 

•war  sthM- 


Is  not  necessarily  Inctmalstent  or  Irrecond- 
laUe  with  flmUngs  24  to  27  lncluslT& 
The  Judgment  ia  afilrmed.  All  the  JuaUces 

concurring. 

(SL  kmh.  IK) 
BTtETCHBB  et  nz.  T.  PAINTBB. 
(Supreme  Court  of  Kansaa.  Nov.  6;.  190B.  Be* 
hearing  Denied  Dec  IT,  1909.) 

1.  DowEB  (!  12*)  —  AsszQNUEnr  or  Option 
Contract— Joinder  by  Wive. 

Where  a  ccHitraet  giving  ao  option  to  pUP- 
chase  realty  wu  assigned  before  acceptance.  It 
was  not  necessary  that  the  purchaser's  wife 
should  join  therein. 

[Ed.  Note.— F^3T  other  cases,  see  Dower,  Dsa 
Dig.  i  12.*} 

2.  Vendob  and  Pcbobasbb  9  187*>—Waivsb 

OF  FoBUAX.  Tender. 

Vendor,  having  failed  to  keep  his  appoint- 
ment as  to  tbe  time  and  place  for  performance^ 
wiUved  formal  tender. 

[Ed.  Note.— F(V  other  cases,  see  Vendor  and 
Purchaser,  Cent,  Dig.  SI  374,  876;  Dec  Dig. 
i  187.*] 

8.  FRAUDS,    STATDTB  OF  a  74*)— COHTBAOM 
CONCEBHlNa  liAND-^FIOinCATXOir  OT 

oobiubs. 

A  contract  of  sale  ofarealty  not  nedfying 

the  secarities  to  be  taken,  the  partiea  could 
supplement  it  orall;  In  that  respect. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  f  74.*1 

4.  Specific  Pebfobuanoe  (|  8*)— Method  or 

Pebforuancb— Estoppel. 

A  vendor  will  not  be  allowed  to  agree  upon 
a  method  of  performance.  Induce  the  parchaser 
to  act  accordingly,  and  then  woiii  a  gross  fraud 
by  repudiating  aJtogetber. 

[Ed.  Note.— For  other  cases,  see  Specific  Pe^ 
formance,  Dec  Dig.  S  8.*] 

5.  ESTOFFEL  d  110*>— NECESSITT  OF  PUEAJH 

lira. 

Estf^ipel,  to  be  available,  most  be,  pleaded. 
[Ed.  Kote.— For  otlier  cases,  see'  Estoppel, 
Cent  Dig.  I  800:  Dec  Dig.  t  llOi*] 

6.  AcnOW  (I  45*)— JOINDEB. 

Causes  of  action  for  reformation  and  spe- 
cific performance  oi  the  reformed  instrument 
maj  be  Jwned. 

[E^d.  Note.— Fm  other  cases,  see  Action,  Dec 
Dig.  S  45.*] 

Error  from  District  Court,  Ford  County; 
Gordon  L.  Finley,  Judge. 

Action  by  G.  Ll  Painter  against  Josepli 
Fletcher  and  wife.  Judgment  for  plabitlfl, 
and  defendants  bring  error.  Affirmed. 

W.  H.  Vernon,  Sr.,  nmmas  A.  Bcatea,  Al- 
bert Watkins,  and  W.  H.  Vernon,  Jr.,  tor 
plaintifTB  in  error.  B.  F.  Milton  and  B.  Do- 
mont  Smith,  for  defendant  In  error. 

PER  CURIAM.  When  the  court  found  all 
the  facts  In  this  case  to  be  as  the  plaintiff 
contends,  and  found  tbe  affirmative  defenses 
of  the  answer  to  be  untrue,  no  course  waa 

open  but  to  decree  specific  performance.  Tbe 
evidence  fully  supports  tbe  Judgment  Bead 
in  tbe  light  of  the  situation  and  circumstan- 
ces of  tbe  partis,  which  may  always  be  con- 
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aldered,  the  dascrtptkm  vu  sufficiently  defi- 
nite, and  the  contract  did  not  need  reforma- 
tion. Therefore  error  ooidd  not  tw  commit- 
ted In  reformlns  it.  aa  the  defendant  con- 
tends, the  contract  gave  the  vendee  an  op- 
tion, it  was  not  necessarjr  that  the  vendee's 
wife  should  loin  In  an  assignment  mads  be* 
t«re  acceptance.  Anyhow  she  has  assented. 
Knowledge,  actire  partt^patloDf  assent  and 
ratification  <m  the  part  of  Mrs.  Flet(dier  ap- 
p«ar,  and  the  decree  rlghtfidly  mns  against 
her.  Time  was  not  ot  the  essence  of  the  con- 
tract, and  the  defendant  waived  the  delay  in 
closing  the  deal.  The  <nal  agrennent  flxing 
a  time  and  idace  for  perfwnnnce  was  pw- 
tacQj  valid,  and,  when  the  defendant  failed 
*  to  keep  his  appointment,  he  waived  formal 
tender.  Tba  contract  did  not  specify  the  se- 
curltles  to  be  taken,  and  the  parties  conld 
■iqa^ement  it  OTslly  In  this  respect  The  re- 
mainder of  the  on]  negotiations  did  not 
create  a  new  contract  of  sale  aopplantlng  the 
old,  andt  in  any  event,  the  defendant  win  not 
be  allowed  to  agree  npon  a  method  of  pei^ 
formance,  induce  the  i^alntlfl  to  act  accord- 
ingly, and  then  woife  a  gross  frand  hy  repu- 
diating altogether.  He  most  still  convey, 
and  he  suffers  no  prejudice  from  the  decree 
rendered  whidi  places  the  title  where  It 
ought  to  be  as  equity  should  do.  TIm  est<^ 
pel  urged  against  the  plaintiff  was  not  plead- 
ed. Acceptance  by  the  plaintiff  created  mu- 
tuality <tt  obllgatton.  Oaosee  of  action  for 
reformation  and  qwdflc  performance  of  the 
reformed  Instrument  may  always  be  Joined, 
None  of  the  assignments  of  error  is  suffi- 
cient to  call  for  a  reversal,  and  the  Judg- 
ment of  the  district  court  Is  affirmed. 


(81  Ku.  un 

ffTATC  V.  MORBT. 

(Supreme  Court  of  Kansas.  Nov.  6,  1900.  Re- 
hearing Denied  Dec.  17,  1909.) 

1.  OBnmiAL  Law  (|  1028*)— Apfkal  Right 

or  STATB— JUDOUENT  QUASHIHa  iNfOaiCA- 
TION. 

In  a  criminal  proeecntion,  where  both  par- 
ties and  the  court  treat  an  amended  complaint 
as  an  informatloD,  and  the  court  snataina  a  mo- 
tion to  quash  from  which  Judgment  the  state 
aiq>eals,  the  amended  comprint  will  be  regarded 
as  an  information. 

[E^d.  Note.— For  ottier  cases,  see  Orimlnal 
Law,  Ds&  Dig.  I  102&*] 

2.  Patbhts  (I  225*)— Statdtobt  Rxqulations 

— COUPLAINT  FOB  VIOLATION— VAUDnT. 
In  a  criminal  proHecntioD  nnder  Gen.  St. 
1901,  S  4858,  where  the  defendant  U  chained 
with  having  sold  a  patent  right  without  comply- 
ing with  the  proTiafons  of  the  atatate  regulating 
the  sale  of  patent  rights,  an  Information  wilt  not 
be  held  d«ective  because  it  recites  that  the 
letters  patent  bel<»sed  to  a  corporation,  and 
that  the  contract  at  sale  was  executed  by  the  de- 
fnndaat  as  president  of  the  corporation. 

VEA.  Ifotfc— For  other  cases,  aee  Patents,  De& 
Dig.  I  228i*} 
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3.  pATsms  a  221*)~Statdtobt  RaauLATiom 
— "Sau  or  Patbht  Right"— What  Conbti- 

TDIEa. 

Where  the  owners  (rf  a  patent  right  execute 
a  contract  by  which  they  lease  to  another  the 
exclusive  right  to  aeli  a  patented  article  in  a 
specified  territory,  and  agree  to  protect  the  lessee 
in  the  exclusive  sale  of  the  aame  for  the  term 
of  three  years,  the  tranMction  constitntes  a 
sale  oi  a  patent  right  within  the  meaning  of 
the  provisions  of  article  2,  a  76,  Gen.  8t  -1901. 
_[Bd.  Note.— Fm  ottier  cases,  see  :^tent8,  Dec. 
Dig.  i  2£1.*] 

(Syllabus  by  tha  Court) 

Appeal  from  District  Court,  Sedgwick 
County;  Thomas  C.  WUson,  Judge. 

Complaint  against  A.  F.  Morey,  charging 
that  he  sold  a  patent  right  without  having 
complied  with  the  statute  relating  the  sale 
thereof.  The  complaint  was  quashed,  and 
the  state  appeals.   Reversed  and  remanded. 

F.  S.  Jackson,  Atty.  Gen.,  W.  A,  Ayres, 
Ray  Campbell,  and  J.'  O.  Canq>bdl,  for  the 
State.   Houston  &  Brooks,  for  appeUesi 

PORTSR,  J.  In  this  case  the  state  ap- 
peals frcnn  a  Jndgmoit  Quashing  a  ecmqtlalat 
The  appellee  was  arrested  on  a  warrant 
issued  out  of  the  dty  court  of  vndilta  im  the 
complaint  of  Lafayette  Oratner,  durglng 
him  widi  haviiv  sold  a  patent  right  with- 
out having  compiled  with  the  inrovlrions  of 
the  statute  requiring  persons  s^ng  patent 
rights  first  to  file  with  tha  clerk  of  the  dis- 
trict court  copies  at  his  letters  patmt,  duly 
anthoitlcated,  accompanied  by  an  affidavit 
ttut  the  letton  are  .genuine^  and  setting 
forth  bis  name,  age,  occupation,  and  resi- 
dence, and.  If  an  agent,  the  nam^  occnpa- 
tloo,  and  resld«u»  of  his  principal.  A  inre- 
llmlnary  examlnaUon  was  waived,  and  the 
appellee  was  bound  over  to  the  district  court 
At  the  first  term  of  court  the  state  filed  an 
ammded  comidaint,  and  the  defmdant  filed 
his  motion  to  quash  the  same.  ISilu  motion 
was  sustained,  and  the  state  a^^ieals. 

The  motion  to  quash  set  up  five  grounds, 
four  ot  which  were  directed  at  the  suffi- 
ciency (MT  the  complaint  because  it  foiled  to 
state  a  public  offense,  and  because  the  aver^ 
ments  were  Indefinite  and  uncertain.  The 
fifth  ground  was  that  no  Information  had 
been  filed.  In  respect  of  this  <AJectlon,  it  is 
clear  that  a  failure  to  file  an  Information 
would  furnish  no  substanUal  rea8<m  for 
Quashing  Uie  comi^Int  We  confess  our  in- 
ability to  understand  npon  what  theory  the 
Btate  filed  the  amended  complaint  The  pen- 
alty In  a  case  of  this  kind  may  be  fl.000 
and  six  rncmtbs  in  JalL  Oen.  St  1901.  i  4358. 
It  was  triable  In  the  district  court,  and  the 
original  CMUplalnt  had  spent  its  force  whoi 
the  order  of  arrest  had  Issued.  Redmond  v. 
State,  12  Kan.  172,  17B..  There  was  there- 
fore no  occasion  fOr  the  state  filing  au  amend- 
ed complaint,  and.  If  the  motion  bad  been 
to  strike  from  the  files  upon  the  gronnd 


aBBM  teplo  and  aaetloa  HUHBBR  In  Dm.  *  Am.  Olga.  1907  to  aa.U.  A  R^Mrtw  laOaxM 


Digitized  by 


Google 


602 


105  PACITIO 


BBPORTER. 


(Kan, 


ttiat  the  amendM  complaint  liad  do  office  to  i 
perform,  we  tblnk  the  motion  would  have 
been  good.  All  that  waa  necessary  for  the 
state  to  do  was  to  file  an  information.  In- 
deed, the  qnaahlng  aC  the  amended  complaint 
did  not  oust  the  oonrt  of  Jurisdiction  or  end 
the  proceeding,  and  there  is  no  apparent  lea- 
■on  wb7  the  state  may  not  yet  file  an  in- 
formation. 

The  appellee  insists  that  the  appeal  should 
be  dismissed  because  the  state  Is  not  author- 
ized to  appeal  a  criminal  case  except  from 
a  Judgment  quashing  the  Information,  or  an 
order  arresting  the  Judgment,  or  on  a  ques- 
tion reserved  (Gen.  St  1901,  {  &721),  and  tbe 
contention  is  that  ae  no  informatitm  was 
filed  there  is  no  Judgment  from  which  the 
state  could  appeal.  It  is  apparent,  however, 
that  both  parties  and  the  court  treated  the 
amended  complaint  as  an  information,  and 
tbat  the  coiirt  held  the  complaint  bad  be- 
cause It  failed  to  state  facts  sufiBcIent  to 
constitute  a  public  offense.  Tlie  real  contro- 
vemy,  after  all,  is  whether  the  complaint 
charges  a  public  offense,  and  tbat  depends 
upon  whether  it  sufficiently  avers  the  sale 
of  a  patent  right  within  the  provlstons  of 
Gen.  St  1901,  I  4358;  the  appellee  Insisting 
that  ft  falls  for  the  reason  that  at  most 
only  a  very  inconsiderable  and  Indefinite  in- 
terest in  a  patent  right  was  conveyed  by  the 
contract  A  copy  of  the  contract  which  it  Is 
claimed  the  appellee  executed  is  set  out  in 
the  amended  complaint  It  recites  tbat  tbe 
M.  &  M.  Oxygen  Lighting  Company  of  Kan- 
sas City,  Mo.,  a  corporation,  leasee  to  tbe 
parties  of  the  second  part  the  exclusive  right 
to  sell  a  lighting  machine  which  they  hold 
and  own  under  United  States  patent  No.  649,- 
262,  dated  May  8,  1900,  in  certain  conntlcB 
of  the  state  of  Kansas,  and  Qie  cranpany 
^irees  to  protect  them  In  the  exclusive  sale 
of  the  same  for  the  term  of  three  years. 
A  similar  contract  has  been  held  to  be  a  sale 
ot  a  patent  right  within  the  meaning  of  the 
statDl».  Pinney  v.  Bank.  68  Kan.  75 
Pac.  118;  Nybart  r,  Knbacta,  76  Kan.  JM, 
90  Pa&  796.  Although  the  foregtUng  were 
dvll  actions,  the  provisions  of  the  statute 
were  construed^  and  tbe  dedslons  are  di- 
rectly in  point  and  determine  tbe  question. 

A  further  objection  la  that  the  complaint 
Charges  that  the  appellee  failed  to  file  "his" 
letters  patent,  while  the  contract  refers  to 
the  patent  as  being  tbe  prop^ty  of  the  light- 
ing company,  and  purports  to  be  executed  by 
the  company,  Instead  of  tb»  appellee^  The 
contract  Is  executed  by  the  company,  the 
appellee  signing  as  president  of  the  com- 
pany. Hie  statute  however,  makes  It  un- 
lawful for  any  pmon  to  sell  a  patent  right 
either  as  agrat  or  owner  without  comply- 
ing with  the  terms  of  the  statute.  If  the 
appellee  acted  as  tlie  agent  of  the  company 
In  executing  the  contract  he  would  be  liable 
under  the  statute  as  much  as  though  he  act- 


l  ed  for  himself.  The  fact  that  the  com- 
plaint refers  to  the  letters  patent  as  his 
Instead  of  belonging  to  the  company  did  not 
make  the  complaint  Indefinite  or  uncertain. 

Treating  the  amended  complaint  as  an  In- 
formation, It  was  error  to  sustain  the  mo- 
tion to  quash,  and  the  Judgment  will  be  re- 
versed and  the  cause  remanded  for  further 
proceedings.   All  the  Justices  concurring. 


(81  Ku.  lU) 
THOBfPSON  et  a),  v.  PARNELL  ct  al. 
(Supreme  Court  ot  Kansaa.   Nov.  6,  1909.  Be- 
hearins  Denied  Dec.  17.  1909.) 

1.  Wnxs  (I  242*)— Probate— FoBEioN  Wnj- 
~  The  statutes  conferring  jarisdictioD  on  pro- 
bate courts  to  allow  sod  admit  to  record  au- 
thenticated copies  of  foreign  wills  executed  and 
proved  according  to  the  laws  of  any  state  or 
territory  of  the  United  States  or  of  any  country 
other  than  the  United  States  and  territories 
thereof,  and  giving  to  such  copies,  when  so  al- 
lowed and  recorded,  the  same  effect  as  if  the 
original  will  had  been  proved  here,  were  not  in- 
tended to  deny  such  courts  jurisdiction  to  pro* 
bate  an  original  will  executed  in  a  foreign  state 
or  country  which  disposes  of  proi>erty  situated 
here. 

[Ed.  Note.— For  other  caees,  see  Wills,  Gent 
Dig.  I  672 ;  Dec.  Dig.  S  242.*] 

2.  WnxB  (8  242*)— Probate— FoBEiow  Will. 

A  resident  of  England  executed  two  wUls^ 
one  known  as  the  "EbigliBh  will,"  relating  sole- 
ly to  property  in  England,  and  the  other,  known 
as  the  "American  will,"-  relating  solely  to  prop- 
erty situated  in  Kansas.  The  testator  died  ui 
England.  The  English  court  admitted  tbe  Ifrig- 
lish  will  to  probate.  The  American  will  was 
never  probated  there ;  but  the  orinnal  thereof 
was  brought  to  Kansas  and  probated  in  the  pro- 
bate court  of  the  county  where  real  estate  and 
personal  property  belonging  to  the  deceased  were 
situated.  The  will  was  executed  and  attested 
in  accordance  with  the  laws  of  Kansas  and  dis- 
posed of  property  situated  here,  io  a  form  not 
repagnant  to  tbe  laws  or  policy  of  the  state. 
Held,  tbat  the  probate  court  had  JariBdi(^<m 
to  probate  the  original  wiil. 

[Ed.  Note.— For  other  cases,  see  Wills,  O^t 
Dig.  fi  572;  Dec.  Dig.  8  242.*] 

a  Wuxs  (I  97*)— Sepabate  Wuu— Vaud- 

ITT. 

Where  a  testator  exeoutes  two  separate  and 

distinct  wills,  one  relating  solely  to  property  at 
hia  domicile,  and  the  other  relating  solely  to 
property  situated  in  a  foreign  state  or  country, 
both  are  valid  If  executed,  attested,  and  proven 
in  accordance  with  the  laws  of  the  place  where 
the  property  disposed  of  is  situated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oeat 
Dig.  8  232;   Dec.  Dig.  f  97.*] 

4.  Executors  ano  ADUNiansATOas  (|  29*)— 
Afpointueni^-Collatebai.  Attack. 

When  an  application  is  presented  to  the 
probate  court  for  tne  appointment  of  an  adminis- 
trator of  a  sunriviog  partnership,  and  the  court 
finds  the  existence  of  the  facts  authorizing  it  to 
exercise  jurisdiction,  the  action  of  the  court  In 
making  uie  appointment  is  not  subject  to  ot^ 
lateral  attack, 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  178-182; 
Dec  Dig.  8  29.*i 

3.  Partnership       2SB^  —  DissQZ.UTi«r  — 
Grounds. 

The  evidence  in  this  case  examined,  aail 
held  snffident  to  warrant  a  decree  dissolving  a 
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partnership  and  ordering  the  partnenUp  estate 
aettled  io  the  probate  court, 

[Ed.  Note/— For  otlier  caaea,  Me  FBrtnenhip, 
D9C  Dig.  f  266.*] 

(SyllabDS  bj  tbo  Court) 

Brror  from  Dletrlct  Court,  Klo^a  Oomi' 
t7 ;  Qordon  I*.  Flnler,  Judge. 

Action  b7  O.  A.  Thompson  and  another 
against  Temon  J.  Pamell,  as  executor  of 
the  will  of  Herbert  Marriage,  deceased,  and 
aa  administrator  of  tbo  partnership  of  John 
Marriage  and  Herbert  Marriage,  deceaeed, 
and  another.  Judgment  for  plalntUta,  and 
defendants  bring  error.  Affirmed. 

Herbert  Marriage,  a  resident  of  Monlsham 
Lodge,  Chelmsford,  in  the  county  of  Essex, 
England,  departed  this  life  at  bis  residence 
on  the  12th  day  of  S^teraber,  1904,  leaving 
two  separate  and  distinct  wills,  one  of  which 
Is  Imown  as  the  "Elnglish  will,"  and  the  oth- 
er the  "American  wDl."  The  American  will 
contained  a  declaration  that  It  related  sole- 
ly and  exclusively  to  the  testator's  proper- 
^  In  the  United  States  of  America  and  not 
elsewhere.  It  named  as  executors  a  son  of 
the  testator,  Herbert  J.  Marriage,  of  Alberta, 
Canada.  Walter  HUllard,  of  Chelmsford, 
England,  and  Vernon  J.  Paraell,  of  MnUln- 
vlUe,  Kan.,  and  bequeathed  to  them  all  bis 
real  and  personal  property  In  the  United 
States  upon  trust  to  convert  the  same  Into 
money,  to  be  held  upon  further  trust  for 
certain  purposes  mentioned  In  the  will.  The 
English  will  disposed  of  all  his  property  In 
that  country  and  was  probated  there.  The 
American  will  was  never  probated  in  Eng- 
land. The  original  American  will  was  aft- 
erwards brought  to  Kansas  and  probated 
here  under  the  circumstances  hereinafter 
mentioned. 

Herbert  Marriage  In  his  lifetime  was  the 
owner  of  a  large  amount  of  real  and  person- 
al property  situated  In  Kiowa  coanty.  Kan. 
The  defendant  John  Marriage,  of  Mullinvine. 
Kan.,  is  a  nephew  of  the  deceased,  and  own- 
ed a  large  tract  of  land  adjoining  the  land 
owned  by  the  deceased.  On  the  12th  day 
of  October,  1903,  Herbert  Marriage  and  John 
Marriage  entered  Into  a  partnership  contract 
to  carry  on  the  business  of  stock  raising  and 
farming  on  what  was  known  as  the  "E)ag1e 
Canon  ranch"  In  Kiowa  county.  By  the 
terms  of  the  contract  each  contributed  to 
the  business  as  capital,  either  In  cash  or 
land  or  other  property,  the  sum  of  $30,000, 
and  each  was  to  ^are  equally  In  the  profits 
or  losses  of  the  enterprise.  The  property 
owned  by  the  partnership  consisted  of  abont 
10,000  acres  of  land  which  was  held  by  the 
partners  under  deed  conveying  to  each  of 
them  an  undivided  Interest,  and  a  large 
amount  of  cattle,  hogs,  and  farming  Imple- 
ments. l%e  articles  of  agreement  provided 
that  the  partnership  was  to  continue  for  a 
term  of  seven  years,  terminating  March  1, 


1911.  By  the  terms  of  the  contract  John 
Marriage  was  to  manage  and  superintend 
the  business  of  the  partnership  and  to  fur- 
nish Herbert  Marriage  on  the  1st  day  of 
March  In  each  year  a  statement  showing  the 
accounts  of  the  concern,  the  sto<^  on  hand, 
and  the  value  thereof.  From  the  time  the 
partnership  was  formed,  John  Marriage  con- 
tinued in  possession  of  the  property,  and 
conducted  the  affairs  of  the  partnership  as 
manager  until  after  the  death  of  Herbert 
Marriage.  John  Marriage  was  given  a  year's 
option  from  March  1.  1904,  to  purchase  the 
Interest  of  Herbert  Marriage  In  the  part- 
nership. The  contract  contained  the  follow- 
ing provision:  "In  case  of  the  death  of  Her- 
bert Marriage  before  the  expiration  of  this 
account,  then  this  contract  shall  be  carried 
out  by  his  executors  to  the  same  extent  as  If 
the  said  Herbert  Marrtage  were  living." 

A  few  months  after  the  deaUi  of  Herbert 
Marriage,  and  on  the  2d  day  of  November, 

1904,  more  than  a  year  prior  to  the  probate 
of  the  American  will,  Johu  Marriage  entered 
Into  a  written  contract  with  the  defendant 
C.  A.  Thompson,  by  which  he  leased  to 
Thompson  all  the  property  of  the  ranch  of 
every  kind  or  description  for  a  period  of  six 
years,  terminating  March  1,  1911.  Under 
this  contract  Thompsoo  was  to  manage  the 
business,  and  John  Marriage  turned  over  the 
poseession  of  the  ranch  and  all  the  property 
of  the  partnership  to  him.   In  the  spring  of 

1905,  and  abont  the  time  of  the  expiration  of 
the  option  which  John  Marriage  held  for 
the  purchase  of  his  deceased  partner's  Inter- 
est, defendants  John  Marriage,  C.  A.  Thomp- 
son, and  W.  A.  Cottrell  undertook  to  pur- 
chase the  entire  interest  belonging  to  the 
heira  of  Herbert  Marriage,  deceased,  in  the 
partnership  business  and  In  the  ranch,  and 
for  that  purpose  sent  John  Marriage  to  Eng- 
land. He  c^talned  from  Walter  HUllard. 
the  resident  executor  of  the  English  estate, 
an  option  In  writing  for  the  purchase  of  the 
Interest  of  the  deceased  In  the  partnership 
property,  wlilch  provided  that  If  the  condi- 
tions of  the  option  were  carried  out  the  part- 
nerahip  agreement  was  to  be  dissolved.  The 
conditions  were  never  compiled  with,  and 
the  option  expired.  In  the  month  of  Novem- 
ber lOOS,  Vernon  J.  Parnell,  the  only  one  of 
the  executors  named  In  the  American  will 
who  was  a  resident  of  the  United  States,  and 
of  Kansas,  presented  the  original  American 
will  to  the  probate  court  of  Ktowa  county  for 
probate;  and  thereafter,  on  the  4th  day  of 
January,  1906,  the  same  was  probated,  and 
Vernon  J.  Pamell  qualified  as  sole  executor. 
Letters  testamentary  were  Issued  to  him  by 
the  'probate  court,  and  be  gave  bond  and 
qualified  as  executor.  Parnell,  as  executor, 
requested  John  Marriage  to  qualify  and  act 
as  surviving  partner  and  give  bond  as  requir- 
ed by  law.    John  Marriage  refused  for  the 
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reaB<Hi  that  th«  property  was  In  control  of 
tbe  dtfendtfnt  Thompson.  Thereafter  John 
Marriage  was  cited  to  appear  In  the  probate 
court  of  Kiowa  county  and  requested  to  give 
bond  and  qualify  as  snrriTing  partner.  On 
hla  refusal,  an  order  was  made  by  the  pro- 
bate court  appointing  Vernon  3.  Pamell  as 
admlnlBtrator  of  the  partnership  property. 
He  gave  the  bond  as  required  by  law  and 
undertook  to  administer  upon  the  partner- 
ship property.  He  requested  John  Marriage 
to  make  a  statement  of  the  condition  of  the 
property  In  compliance  with  the  t^ms  of 
the  partnership  articles.  John  Marriage  fail- 
ed to  comply  with  this  request,  stating  as  a 
reason  that  It  was  Impossible  to  do  so  be- 
cause Tliompson  was  in  possession  of  the 
partnership  property. 

Thereupon,  and  during  the  year  1906,  Ver- 
non J.  Pamell,  as  executor  of  the  estate 
of  Herbert  Marriage,  deceased,  and  as  ad- 
ministrator of  the  partnership  estate  of  John 
Marriage,  surviving  partner  of  Herbert  Mar- 
riage, deceased,  brought  three  suits  in  the 
district  court  of  Kiowa  county,  two  against 
the  defendant  O.  A.  Thompson,  and  the  third 
against  the  defendants  John  Marriage,  C.  A. 
Thompson,  and  W.  A.  Cottrell.  In  the  first 
it  was  alleged  that  C.  A.  Thompson  held  the 
legal  title  to  certain  land  In  Kiowa  county 
In  trust  for  the  partnership  estate,  and  a 
decree  was  asked  ordering  a  conveyance  for 
the  use  and  benefit  of  the  partnership.  The 
second  suit  against  Thompson  was  for  an 
injunction  to  restrain  him  from  Interfering 
with  the  possession  of  the  plaintiff  as  execu- 
tor of  Herbert  Marriage,  deceased,  and  as 
administrator  of  the  partnership  estate,  and 
from  disposing  of  or  converting  any  of  the 
property  of  the  partnership  to  his  own  use. 
The  third  suit  was  against  the  three  defend- 
ants, and  asked  for  a  decree  dissolving  the 
partnership  theretofore  existing  between  the 
estate  of  Herbert  Marriage,  deceased,  and 
John  Marriage,  and  for  a  full  and  tinal  ac- 
counting of  the  partnership  business,  and  a 
further  decree  settling  and  determining  the 
rights  of  the  defendants  to  the  partnership 
property  and  the  pt^session  thereof.  A  re- 
ceiver was  appointed  to  take  charge  of  the 
pK^rty  during  the  pendency  of  the  sulta 
The  several  answers  of  the  defendants  de- 
nied the  right  of  the  plaintiff  to  maintain 
the  actions  either  as  execotor  of  the  estate 
of  Herbert  Marriage,  deceased,  or  as  admin- 
istrator of  the  surviving  partnership,  alleg- 
ing that  the  probate  court  of  Etowa  county 
was  wlthont  Jurisdiction  to  probate  the  Amer- 
ican will,  and  that  all  proceedings  in  re- 
lation thereto  were  void,  and  that  under  the 
terms  of  the  partnership  agreement  the  pro- 
bate court  had  no  Jurisdiction  to  appoint  an 
administrator  of  the  partnership  estate  for 
;he  reason  that  the  partnership  by  the  terms 
of  the  contract  continued  after  the  death  of 
Herbert  Marriage  and  was  not  to  terminate 
until  March  1,  1911.  The  defendant  a  A. 
Thompson  denied  that  he  held  the  title  to 


any  of  the  real  estate  in  trust  for  the  part- 
nership, and  alleged  that  he  had  purchased 
It  with  Us  own  funds  and  had  taken  the 
title  in  fee  simple.  The  three  suits  wwe 
afterwards  consolidated  and  tried  before  a 
Judge  pro  tem.,  who  made  separate  findings 
of  fact  and  conclusions  of  law. 

Among  the  facts  found  are:  That  Thomp- 
son was  in  possession  and  control  of  the 
ranch  and  partnership  business  from  the 
time  he  moved  there  with  his  family  in  No- 
vember, 1904,  and  that  the  representatives 
of  the  estate  of  Herbert  Marriage  had  no 
knowledge  of  the  various  contracts  made  by 
the  defendants  until  a  short  time  prior  to  the 
institution  of  the  suits,  and  never  consented 
to  or  ratified  the  action  of  Jotm  Marriage 
in  making  the  contract  with  Thompson ; 
that  Thompson  brought  cattle  of  his  own  to 
the  ranch  and  mingled  them  with  the  part- 
nership property,  and  the  cattle  were  sold 
together  and  the  proceeds  deposited  to  the 
credit  of  Marriage  and  Thompson  without 
any  separate  accounts  being  kept ;  that 
Thompson  sold  other 'property  of  the  part* 
nership  and  placed  the  proceeds  to  his  In- 
dividual credit  at  the  bank;  that  the  In- 
debtedness of  the  ranch  increased  during  hla 
management  from  $3,000  to  $6,800,  to  secure 
which  John  Marriage  and  C.  A.  lliompson, 
in  November,  1905.  executed  a  chattel  mort- 
gage on  the  partnership  property. 

As  conclusions  of  taw  the  court  found: 
That  the  probate  court  had  Jurisdiction  to 
admit  the  original  will  to  probate;  that  the 
plaintiff,  as  the  representative  of  the  estate, 
had  the  right  to  Institute  the  suits ;  that  the 
contract  entered  into  between  the  defendants 
for  the  purchase  of  the  Herbert  Marriage 
Interest  In  the  ranch  was  void  for  want  of 
power  on  the  part  of  John  Marriage  to  make 
It,  and  of  no  effect  against  the  plaintiff  be- 
cause the  contract  was  inimical  to  the  Her- 
bert Marriage  estate  and  made  through  frand 
and  collusiim  of  the  defendants;  that  the 
contract  entered  into  between  John  Marriage 
and  C.  A.  Thompson  was  Totd  because  made 
without  authority  on  the  part  of  John  Mar- 
riage and  because  of  tlw  fraudulent  repre- 
smtaUons  on  the  part  of  Thompson;  that 
the  titie  to  the  two  quarter  sections  of  land 
was  held  Thompson  in  trust  for  the  uae 
and  benefit  of  the  partnership;  and  that  the 
acts  and  conduct  of  Johu  Marriage  In  mak- 
ing several  contracts  in  fraud  of  the  Intei^ 
est  of  the  deceased  partner's  estate,  and  the 
mingling  of  the  property  of  other  persons 
with  the  ranch  property,  and  placing  the 
partnership  property  and  business  out  of  hia 
control,  were  sufficient  to  authorise  a  decree 
dissolving  the  partnerahip. 

Judgment  was  accordingly  entered  grant- 
ing the  relief  prayed  for,  and  the  partner- 
ship property  was  ordered  turned  over  to 
the  plaintiff  as  executor  of  the  last  will  and 
testament  of  Herbert  Marriage,  deceased* 
and  as  administrator  of  the  partnerahip  es- 


Digitized  by  Google 


KaiL)  THOMPSON  v.  PABNBLLl  S06 


tite,  to  be  dealt  with  ss  prorlded  hy  law 
nndw  the  orders  of  the  probate  coart.  The 
defendants  filed  exceptlone  to  the  condnalona 
oi  fkct  and  of  law  which  were  oTemled. 
Their  motion  for  a  new  trial  was  also  over- 
mled,  and  they  bring  these  proceedings  in 
error. 

B.  F.  Milton  and  Carr  W.  Taylor,  for  plaln- 
tub  In  error.  B.  M.  Day,  John  D.  Beck,  and 
Bishop  &  Mitchell,  for  defendants  In  error. 

PORTER,  J.  (after  stating  the  facts  as 
above).  The  making  of  two  wills  by  a  tes- 
tator, one  disposing  of  his  property  at  his 
domlcUe,  and  the  other  of  bis  property  situat- 
ed in  a  foreign  country,  although  unusual, 
has  undoubtedly  the  sanction  of  law,  and 
tbere  would  seem  to  be  no  Inherent  objection 
to  the  validity  of  either  where  each  Is  sepa- 
rate and  distinct  and  otherwise  In  conformity 
with  law.  1  Underbill  on  the  Law  of  Wills, 
I  284.  The  Talldll?  of  such  wills  has  been 
recognized  in  England.  In  the  Goods  of  Astor 
(1876)  r*  R.  1  Prob.  Div.  150.  In  the  Goods 
of  Murray  0896)  Prob.  Dlv.  65.  The  Impor- 
tant question  to  be  determined  Is  whether 
the  probate  court  had  jurisdiction  to  admit 
to  probate  the  original  will  of  Herbert*  Mar- 
riage; the  will  not  having  been  first  probated 
In  the  courts  of  his  domicile.  The  granting 
of  letters  testamentary  or  of  administration 
by  the  probate  court  is  the  exerdae  of  Ju- 
dicial authority.  If  regular  In  form,  the  let- 
ters are  prima  facie  evidence  of  the  regular- 
ity of  prior  proceedings,  but  are  absolutely 
void  If  the  court  making  the  appointment 
had  no  Jurisdiction.  Perry  v.  St  Joseph  ft 
W.  R.  Co..  29  Kan.  420;  Estate  of  Mallory  v. 
6.  ft  M.  R.  Rid.  Co.,  63  Kan.  567,  36  Pac. 
1059;  Railway  Co.  v.  Bennett,  58  Kan.  499, 
49  Pac.  606;  Swing  v.  MalUson.  65  Kan.  484, 
70  Pac.  369,  93  Am.  St  Bep.  299. 

After  the  case  was  tried,  and  before  Judg- 
ment the  plaintiff  by  leave  amended  his  re- 
ply, and  averred:  That  under  the  laws  and 
practice  In  England  a  subject  or  resident  cltl- 
cen  thereof  Is  aatborised  to  dispose  of  his 
property  in  any  oth^  Jurisdiction  or  country 
by  a  will  separate  and  distinct  from  his  will 
disposing  of  his  proper^  In  England;  that 
under  the  laws  of  England,  when  aerate 
wills  of  this  character  are  made,  each  recit- 
ing that  it  is  to  be  executed  and  administered 
independent  of  the  other,  the  courts  of  Eng- 
land hold  that  the  only  courts  having  Juris- 
diction to  probate  such  wills  are  the  courts 
of  the  country  In  which  the  property  disposed 
of  is  located ;  and  that  In  such  cases  the 
courts  of  England  have  refused  probate  of  the 
will  disposing  of  property  In  a  foreign  Juris- 
diction ;  and.  further,  that  where  a  citizen  of 
the  United  States  has  made  two  wills  sepa- 
rafe  and  distinct  from  each  other,  one  dis- 
posing of  property  In  the  United  States,  and 
the  other  disposing  of  bis  property  In  Eng- 
land, the  courts  in  England.  In  rect^ttion  of 
the  comity  existing  between  nations,  have 


permitted  the  Independent  will  oorerlsg  prop- 
erty In  England  to  be  probated  there.  It  is 
aald  In  the  brief  that  bH  these  allegations 
wnre  established  to  the  sattsfactlon  of  the 
court  and  that  the  court  made  findings  ot 
fact  thereon,  but  the  court  mere^  finds  that 
the  American  will  was  never  proved  or  ad* 
mltted  in  the  courts  of  England,  and  no  find- 
ing 4s  made  in  refermce  to  what  the  laws 
of  England  are  In  respect  to  the  matters  re- 
forred  to  in  the  reifly.  Our  attmtlrai  has  not 
been  called  to  any  evldraice  ofFmd  for  the 
purpose  of  proving  the  averments.  We  are 
referred  to  numerous  dedslona  of  the  En^lsb 
courts  which  we  are  at  liberty  to  consider 
as  precedents,  but  not  in  proof  of  the  fact  as 
to  what  Uie  laws  of  England  are.  We  take 
Judicial  notice  of  the  laws  of  another  state 
or  of  a  foreign  country  for  the  purpose  of 
aiding  us  In  ascertaining  and  determining  the 
laws  of  this  state  on  a  particular  subject, 
but  cannot  do  so  for  any  other  purpose.  Rail- 
way Co.  T.  Hutchlngs,  78  Kan.  758,  99  Pac. 
230.  Looking  to  the  provision  of  our  own 
laws,  we  find  that  section  8,  art.  8.  of  the  Con- 
stitution, provides:  "There  shall  be  a  probate 
court  in  eadi  county,  which  shall  be  a  court 
of  record,  and  have  such  probate  Jurisdiction 
and  care  of  estates  of  deceased  persons,  mi- 
nors, and  persons  of  unsound  mind,  aa  may 
be  prescribed  by  law.  •  •  • "  Section  1 
of  chapter  29,  Gen.  St  1901,  so  far  aa  ap- 
plicable to  the  present  case,  reads:  "The 
protHite  courts  shall  be  courts  of  record,  and, 
within  their  respective  counties,  shall  have 
original  Jurisdiction:  First  to  take  the  proof 
of  last  wills  and  trataments,  and  admit  them 
to  probate,  and  to  admit  to  record  authenti- 
cated copies  of  last  wills  and  testaments  exe- 
cuted, proved  and  admitted  to  probate  In  the 
courts  of  any  other  state,  territory  or  coun- 
try;  •  •  •  seventh,  to  have  and  exercise 
the  Jurisdiction  and  authority  provided  by 
law  respecting  executors  and  administrators, 
and  the  settlement  of  the  estates  of  deceased 
persons."  Section  1  of  chapter  37,  Gen.  St 
1901,  respecting  executors  and  administrators, 
reads:  "That  upon  the  decease  of  any  In- 
habitant of  this  state,  letters  testamentary  or 
letters  of  administration  on  his  estate  shall 
be  granted  by  the  probate  court  of  the  county 
In  which  the  deceased  was  an  Inhabitant  or 
resident  at  the  time  of  bis  death ;  and  when 
any  person  shall  die  Intestate  In  any  other 
state  or  country,  leaving  any  estate  to  be  ad- 
ministered within  this  state,  administration 
thereof  shall  be  granted  by  the  protmte  court 
of  any  country  In  whi(A  there  Is  any  estate 
to  be  administered ;  and  the  administration 
which  shall  be  first  lawfully  granted  In  the 
last-mentioned  case  shall  extend  to  all  the 
estate  of  the  deceased  within  this  state,  a*td 
shall  exclude  the  Jurisdiction  of  tbp  pro- 
bate court  in  every  other  county." 

CoDstrulug  the  first  x>art  of  the  section  just 
quoted,  it  has  been  b^d  that,  where  the  de- 
ceased Is  a  resident  of  this  stete.  the  pro- 
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bate  court  of  a  eonnty  boM  no  Jnrlsdlcttcm 
OTer  the  estate  onlen  tbe  deceased,  at  the 
time  of  hia  death,  was  an  Inhabitant  or  resi- 
dent of  that  coonty,  and  ttiat  tJie  tme  i^ace 
of  realdfflice  of  the  deceased  at  the  time  of 
his  death  be  shown  ftnr  the  purpose  ct 
dlqttorlng  Jurisdiction  where  the  probate 
ooort  has  assumed  Jurisdiction  to  administer 
the  estate.  Bwlng  t.  MalUson,  so^  In 
chapter  117,  Qea.  St  1901,  relating  to  wUIs, 
are  found  the  provlslMis  concerning  foreign 
wills.  Section  24  provides  that  autaientlcated 
copies  of  wins  executed  and  proved  according 
to  t2ie  laws  of  an;  state  or  territory  of  tbe 
United  States  relating  to  in:f^>ert7  in  this 
state  may  be  admitted  to  record  in  the  i»o> 
bate  court  of  any  county  In  this  state  where 
Bu^  property  may  be  situated,  and  the  au- 
thenticated c<q>ie8  80  recorded  shall  have  the 
same  validly  as  wills  made  in  tbls  state. 
Sectiim  26  reads:  "A  will  executed,  proved 
and  allowed  In  ai^  atete  w  country  other 
than  tha  lilted  States  and  trarltorles  thera> 
of,  according  to  the  laws  of  audi  fbrelga 
state  or  country,  may  be  allowed  and  admit- 
ted to  record  In  this  state  In  die  mannw  and 
tox  the  purpose  mentlimed  in  ttie  f (blowing 
secttouB."  Section  26  provides  that:  '*Aaapf 
of  the  will  and  probate  tbweof,  duly  auUien- 
tlcated,  sliall  be  produced  by  the  executor 
or  by  any  perstni  Interested  therein,  to  the 
pri^te  conrt  of  the  connty  la  whldi  there 
is  any  estate  upon  wliich  tlie  will  may  oper- 
ate. •  •  Section  27  provides  that,  af^ 
er  the  Inatrumttit  Is  allowed  and  recorded, 
tbe  will,  tlie  probata  and  the  record  thereof 
diall  then  have  the  same  force  and  tifect  as 
If  the  will  had  beat  originally  proved  and 
allowed  in  the  same  court  In  the  usual  man- 
ner. Section  28  providea  for  granting  letters 
teetamoitary  or  of  admlnlstratlim  after  al- 
lowing and  admitting  to  record  a  win  pursu- 
ant to  the  four  preatdlng  sections. 

]>efendants  Insist  that  It  was  the  Inten- 
tion of  the  Legislature,  In  the  ad<^tion  of 
the  sections  we  liave  dted,  to  make  it  man- 
datory <nv  tbe  hdrs  and  devisees  of  a  testa- 
tor under  a  fordgn  will  to  probate  tbe  will 
first  at  the  domicile  ot  the  testator,  and  it 
Is  urged  as  reastms  which  probably  actuated 
the  LegMature  In  so  providing  that  It  la 
easier  to  secure  witnesses  acquainted  with 
the  deceased  and  Ills  handwriting  at  the 
place  ot  his  domicile;  tiiat,  if  orlglnfU  for^ 
elgn  wills  v&e  permitted  by  law  to  be  pro- 
bated in  any  coun^  In  Uila  state  wh^  the 
testator  left  prop^ty,  persons  Interested  In 
the  estate  would  be  put  to  great  opense  in 
taking  foreign  depositions  for  the  purpose 
of  proving  the  will,  and  many  opportunities 
afforded  for  fraud.  The  principal  argument 
Is  tlut  the  method  qwdflcally  provided  by 
statute  for  admitting  to  record  authenticated 
-copies  of  a  foreign  will  proved  In  the  for- 
eign Jurisdiction  la  exduslve,  and  amounts 
to  a  llmltatton  oa  the  Jurisdiction  of  probate 
courts.  Some  slight  support  for  the  defend- 
ants contention  Is  found  in  language  used  in 


thB  opinion  In  Meywa  v.  Smitli,  60  Kan.  1, 
31  Faa  670.  In  that  case  the  Instrument 
called  a  will,  which  It  waa  claimed  was  exe- 
cuted by  Isaac  Johnnycaka,  waa  presented 
to  the  probate  court  of  Wyandotte  conntr, 
and  tlut  court  ordered  the  will  approved. 
Tlie  original  instrument,  however,  was  not 
produced,  and  the  alleged  probate  was  found- 
ed merely  upon  a  certified  transcrtpt  of  a 
wlU  executed  in  the  Indian  Territory,  and 
wbich  had  been  recorded  in  the  office  of  the 
eieilE  of  the  United  States  District  Court  ot 
the  territory,  probably  for  safe-keeping.  At 
all  eventa,  tbexe  was  no  proof  that  It  had 
ever  twen  probated  at  the  domicile  of  tbe 
testator,  and  it  was  said  In  the  opinion  that 
the  probate  court  evidently  nevw  Intended 
nor  bellered  that  the  order  it  made  ms  an 
original  probate  of  the  will,  m  the  opinion 
Justice  Valentine  used  this  language:  "We 
might  say  hexe  that  tliere  is  no  statute  In 
Kansas  which  In  terms  would  autborise  a 
will,  not  executed  In  Kansas  nor  by  a  person 
residing  therein  nor  dying  therein,  to  be 
probated  originally  In  Kansas,  and  all  the 
Implications  of  the  stetutes  are  against  any 
Such  probating  of  any  sudi  will."  The  lan- 
guage, auoted,  however,  was  not  necessary  to 
the  dedslon.  As  observed,  tbe  original  will 
was  never  In  Kansas,  and  It  did  not  a^iear 
that  ihem  waa  any  evidence  before  the  pro- 
bate court  except  the  certified  transcript, 
and  the  case  turned  on  the  fact  that  the  will 
waa  not  sufficiently  probated  or  proved.  The' 
same  question  has  often  been  decided,  which 
la  that  an  exnnpUfled  copy  of  a  fortign  will, 
althou^  authenticated  according  to  the  act 
of  Congress  by  the  offidal  custodian  of  wtlls 
In  a  foreign  Jurisdiction,  is  not  sufficient 
to  prove  a  testamentary  title  to  lands  without 
an  exemplification  of  the  Judgment  of  some 
court  of  competent  Jurisdiction  admitting 
the  will  to  probata;  Fenderson  v.  Mo.  Tie  ft 
Timber  Co.,  104  Mo.  App.  200.  78  S.  W.  819. 

The  question  under  conalderatlon  here  has 
never  been  determined  by  this  court  Hiat  a 
plain  distinction  is  made  In  the  statutes  be- 
twe«i  a  domestic  will,  whlcb  must  be  probat- 
ed, and  a  foreign  will,  which  may  be  admitted 
to  record,  must  be  conceded, '  and  also  that 
there  Is  no  provision  In  our  stetutes  anywbrae 
providing  In  express  terms  for  the  original 
probate  of  a  foreign  will  In  tbls  state.  The 
usual  practice  has  always  Iwen  for  tbe  orig- 
inal probate  to  be  made  bi  the  foreign  ateto 
or  country  at  the  domicile  of  the  testator,  and 
upon  an  authenticated  copy  abowlng  probate 
there,  for  ancillary  probate  to  be  made  bore. 
The  sections  from  24  to  28,  Inclusive,  suiwa, 
all  relate  expressly  to  wills  "executed,  prov- 
ed and  allowed"  In  any  state  or  country  oth- 
er than  the  United  Statea.  We  have  to  de- 
termine therefore  whethn  flie  fact  that  the 
statutes  expressly  provide  for  tbe  allowance 
and  admission  to  record  In  thla  state  of  an 
authenticated  copy  of  a  will  duly  probated  in 
any  state  or  country  oOier  than  the  United 
States  was  intended  as  a  llmltotlim  on  tlie 
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JnrlsOlctloii  of  the  probate  court  and  nc- 
clndes  the  power  of  that  court  to  grant  orig- 
inal probate  of  a  foreign  wUI.  The  reasons 
urged  In  snpport  of  that  cotUBtrtJCtlon  ace  far 
from  satisfactory.  It  Is  frequently  found 
necessary  In  the  original  probate  of  a  do- 
mestic will  for  the  probate  court  to  send  a 
commission  to  a  foreign  country  or  to  an- 
other state  to  procure  the  testimony  of  a 
snbscrlblng  witness  who  is  beyond  the  ju- 
risdiction of  the  court  So  far  as  the  likeli- 
hood of  fraud  <m  the  court  being  perpetrated, 
the  adTantage  would  seem  to  be  all  In  favor 
of  the  domestic  court,  which  Judicially  de- 
termines for  itself  whether  the  will  has  been 
duly  executed  and  Is  entitled  to  probate,  in- 
stead of  rtiying  upon  certified  copies  of  pro- 
ceedings in  the  courts  of  a  foreign  state. 

The  contention  of  the  d^endants  requires 
UB  to  assume  that  the  Legislature  attached 
more  Importance  to  an  authenticated  copy  of 
ft  will  than  upon  the  original  instrument  It- 
self. The  original  Is  always  the  better  evl- 
•dence.  Does  tl>e  fact  that  the  Legislature 
TTOTlded  an  elaborate  scheme  for  the  allow- 
ance and  recording  here  of  the  coi^  of  a 
-foreign  will  whldi  had  be^  originally  pro- 
luted  in  the  foreign  state  or  country,  but  had 
failed  to  make  any  express  proTlsion  for  the 
•original  probate  here  of  such  a  will,  compel 
the  conclusion  that  it  Intended  thereby  to 
limit  the  general  jurisdiction  of  probate 
courts  to  take  the  proof  of  last  wills  and  ad- 
mit them  to  probate?  We  think  not  The 
conclusion  that  we  have  reached  Is  that  the 
statute  was  not  so  intended;  that  Its  pur- 
pose was  to  enlai^,  not  to  restrain,  the  ju- 
risdiction of  the  probate  court  While  pro- 
tMte  courts  are  sometimes  spokra  of  as 
-courts  of  limited  jurlsdlcticMi,  they  hare  ju- 
risdiction over  certain,  peculiar,  exclusive 
subjects,  and  their  Jurisdiction  Is  limited  on- 
ly In  the  sense  that  It  Is  confined  to  the  par- 
ticular subject-matter ;  but  within  their  prov- 
ince they  are  courts  of  general  jurisdiction. 
Howbert  v.  Heyle.  47  Kan.  68,  27  Pac  116 ; 
Higgins  T.  Reed,  48  Kan.  272,  29  Pac.  389; 
-28  A.  ft  B.  Enc.  of  Law,  117.  The  existence 
-of  property  within  the  state  belonging  to  the 
■estate  of  a  deceased  person  Is  the  fact  which 
gives  Jurisdiction  to  the  probate  court  and 
-the  principle  is  of  universal  application  that : 
**E!very  state  has  plenary  power  with  respect 
to  the  administration  and  disposition  of  the 
-estates  of  deceased  persons  as  to  all  proper- 
-ty  of  such  perstms  found  within  its  jurisdic- 
tton."  Estate  of  Clark.  148  Cal.  108,  82  Pac. 
T60,  1  L.  K.  A.  (N.  S.)  996,  118  Am.  St  Rep. 
197;  Werner's  American  Law  of  Adminis- 
tration, i  489 ;  fields  V.  Life  Insurance  Com- 
pany, 119  N.  C.  380,  25  S.  B.  951 ;  Putnam  v. 
Pitney,  45  Minn.  242,  47  N.  W.  790,  11  L  R. 
A.  41.  A  statute  of  Minnesota  authorized  the 
l>robate  of  a  will  executed  according  to  the 
lavrs  of  that  state  whether  previously  pro- 
bated In  another  state  or  not,  and  without 
reference  to  the  domicile  of  the  testator.  In 
.Putnam  t.  Pitney,  supra,  refiarrlng  to  the 


power  of  the  probate  courts  of  the  state  over 
the  estate  of  a  deceased  person  within  the 
state,  who  was  domiciled  out  of  it  Justice 
Mitchell  used  this  language;  "This  power 
over  the  estates  of  deceased  persons  situate 
within  its  jurisdiction  is  Inherent  In  any 
state  or  country  on  common-law  principles 
which  the  provisions  of  the  Probate  Code  in 
that  r^ard  are  but  declaratory."  In  23  A. 
ft  E.  Enc.  of  Law,  116,  It  Is  said:  "The  ju- 
risdictional fact  is  existence  of  assets  within 
the  state.  Under  such  circumstances,  the 
probate  court  of  the  county  in  which  the 
property  Is  situated  has  jurisdiction  In  the 
premises,  and  even  the  original  probate  may 
be  had  In  that  county,  though,  as  a  general 
rule,  a  will  should  be  proved  In  tUs  first  In- 
stance at  the  testator's  domldle." 

In  the  statute  conferring  Jurisdiction  (seo- 
tion  1,  c.  87,  Gen.  St  1901),  the  word  "pro- 
bate," as  it  Is  used,  applies  solely  to  orig- 
inal wills,  and  the  copies  of  wills  properly 
authenticated  are  not  admitted  to  probate^ 
but  are  admitted  to  record.  It  must  there- 
fore have  been  the  Intention  of  the  section 
to  give  the  probate  courte  the  same  author- 
ity which  all  courte  of  probate  had  at  the 
common  law.  Nor  could  it  subserve  any  use- 
ful purpose  to  require  the  will  to  be  proved 
in  the  foreign  Jurisdiction  before  it  can  t>e 
admitted  here.  At  the  common  law,  the  pro- 
bate of  a  will  in  one  stete  was  of  no  valid- 
ity whatever  as  alfecting  the  title  to  lands 
in  another.  Robertson  v.  Plckrell.  109  U.  S. 
608,  8  Sup.  Ot.  407,  27  L.  Ed.  1049.  The  law 
of  the  place  where  real  estate  Is  situated  gov- 
erns the  formality  of  the  transfer  of  such 
property,  and  at  common  law  the  original 
win  could  be  probated  wherever  there  was 
real  property  devised  thereby.  McCormlcft 
V.  SuUlvant  10  Wheat  192,  6  L.  Ed.  800; 
Roberteon  v.  Plckrell,  supra.  But  It  was 
often  difficult  to  procure  the  original  will 
after  It  had  been  probated  In  the  courte  of 
the  domicile  of  the  testetor,  and  the  evident 
purpose  of  the  stetutes  In  the  various  stetes 
authorizing  copies  of  wills  and  their  probate 
In  a  foreign  country  or  sister  state  to  be  re- 
corded, and  to  have  the  same  effect  as  the 
original,  was  to  overcome  the  hardships 
which  often  occurred  by  reason  of  the  fact 
that  the  original  will,  having  been  probated 
at  the  place  of  the  testetor's  domicile,  could 
not  be  had  for  original  probate.  The  stet* 
utes  therefore  must  have  been  designed  to 
enlarge,  not  limit,  the  original  jurisdiction 
which  probate  courte  always  exercised  at  the 
common  law  to  probate  the  original  will  re- 
gardless of  where  it  was  executed.  The  au- 
thoritlee,  while  not  nnmerous,  support  this 
view. 

In  "Vamer,  Bx'r,  v.  BevU  et  aU  17  Ala.  289, 
the  question  determined  was  In  all  respects 
the  same  as  that  presented  here.  The  will 
of  Samuel  Vamer  was  made  in  the  stete  of 
Mississippi,  where  he  was  domiciled  at  the 
time  of  his  death.  He  owned  real  estate  and 
penMual  property  In  Alabama,  and  the  sol* 
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qaeatlon  was  wbetbw  Qiere  could  be  an  orig- 
inal probate  of  tbe  will  in  the  <wi)rts  ot  Ala- 
bama before  the  win  bad  been  proved  In 
MlBSlSBlppI.  So  far  «a  appears  In  the  opln- 
ton,  tbe  Jnrlsdlctlim  of  the  orphans'  court 
there  was  the  same  as  onr  probate  court 
It  was  contended  there,  as  here,  that  the 
court  was  of  limited  jurisdiction,  and  that 
the  statutes  authorising  tbe  admission  and 
allowance  of  authenticated  copies  of  foreign 
wills  that  bed  been  prored  in  a  foreign  Juris- 
diction were  a  limitation  on  the  power  of  the 
court,  and  that  the  probate  court  wu  with- 
out Jurisdiction  to  admit  the  original  will  to 
probat&  In  the  opinion  it  is  said:  "The  stat- 
utes of  this  state  malse  no  express  prorlslon 
for  cases  of  this  kind.  Th^  authorise  au- 
thenticated copies  of  wills,  proTed  according 
to  the  laws  of  any  of  the  United  States,  and 
which  embrace  or  concern  prcq)er^  wiitliin 
tblB  state,  to  be  proved  and  recorded  subject 
to  be  contested  and  controverted,  as  the  orig- 
inal will  might  be  if  offered.  •  •  •  We 
must  then  recur  to  the  general  law  as  recog- 
nized by  the  code  of  International  comity, 
for  the  rules  which  must  guide  ns  In  arriv- 
ing at  a  correct  conclusion.  •  •  •  Onr 
statute,  which  provides  for  the  probate  in 
our  courts  of  anthentlcated  copies  of  foreign 
wills  which  have  been  proved  according  to 
the  laws  of  any  of  the  United  States,  or  of 
any  country  out  of  the  limits  of  the  United 
States,  was  not  designed  to  deny  to  our 
courts  Jurisdiction  over  the  probate  of  the 
original  will  made  in  a  tonUga  country,  but 
disposing  of  property  sltaated  here:  It  but 
enlarges  tbe  Jurisdiction  of  the  court,  en- 
abling the  parties  to  make  the  contest  upon 
an  authenticated  copy  of  a  fortign  will,  prov- 
ed' according  to  the  law  of  the  domicile,  in  tbe 
same  manner  they  might  have  done  upon  tbe 
original.  It  could  not  here  been  intended  by 
the  Legldature,  In  authorising  copies  to  be 
proved,  to  affirm  that  the  originals,  which  fur- 
nished the  better  evidence,  should  not  be 
allowed  to  be  proved  or  contested.  This 
would  be  to  reverse  the  rule  of  law  wbleh 
gives  the  preference  to  the  primary  over  sec- 
ondary evidence."  Other  authorities  In  point 
are:  Stevens,  Adm'r,  v.  Gaylord,  11  Mass. 
263;  Spraddling  &  Keeton  v.  Pipkin,  15  Ma 
118;  Wood  V.  Matthews,  73  Mo.  477;  Hyman 
V.  Gasklns,  27  X.  G.  287;  Jaqnes  v.  Horton, 
76  Ala.  238;  Gordon's  Case,  60  N.  J.  Eq.  397, 
26  Atl.  268;  PvppBfn  Bstate,  148  Pa.  5,  23 
Atl.  1039;  23  A.  &  E.  Bnc.  of  Law,  114  (2).  1 
Woeruer's  American  Iaw  of  Administration, 
}  226.  We  have  not  found,  nor  have  we  been 
cited  to,  any  decisions  holding  the  contrary. 
The  American  will  shows  on  Its  face  that  It 
was  executed  In  contemplation  of  and  attest- 
ed In  accordance  with  the  laws  of  Kansas. 
It  disposes  ot  property  here  In  a  form  not  re- 
pugnant to  the' laws  or  policy  of  tbe  state, 
and  was  entitled  to  be  probated  here  without 
being  first  probated  at  tbe  testator's  dom- 
IcUe. 

The  principal  contentian  remaining  is  that 


tbe  probate  court  of  Kiowa  county  was  with- 
out Jurisdiction  to  appoint  an  administrator 
of  the  surviving  partnership.  Inasmuch  as  the 
contract  itself  provided  that  the  partnership 
should  continue  until  1911  notwithstanding 
the  deoth  of  Herbert  Marriage.  The  defend- 
ant's contention  that  the  partnership  was  not 
dissolved  by  tbe  death  of  Herbert  Marriage 
must  be  granted.  Notwlthstendlng  the  gen- 
eral rule  that  the  death  of  one  partner  dis- 
solves the  partnership.  It  Is  otherwise  when 
by  will,  or  In  the  contract  of  partnership,  ttie 
deceased  had  provided  that  the  partnership 
shall  continue  aft«r  his  death.  Insley  t. 
Shire,  54  Kan.  7B8,  89  Pac.  718,  45  Am.  St 
Rep.  SOB;  Blaker  v.  Morse,  60  Kan.  24,  55 
Pac.  274 ;  Exchange  Bank  v.  Tracy,  77  Ma 
694;  SO  Cyc  620,  663. 

The  real  ccmtoitlon  is:  That  the  probate 
court  is  only  authorized  to  ^Kiolnt  an  admin- 
istrator of  a  surviving  partnership  estate 
vriiere  the  death  of  one  of  the  partners  has 
caused  a  dissolution  of  the  partnership,  and 
the  surviving  partner,  havbig  heeai  dted  to 
appear  and  qualify  as  administrator,  has  de- 
clined to  do  so ;  that  where  It  is  provided  in 
the  contract  of  inrtnership,  or  by  will  of  the 
deceased,  that  the  partnmhlp  shall  oontlnne 
notwltlistandlng  his  death,  the  probate  court 
has  no  Jurisdiction  over  tha  partnership;  and, 
further,  that  even  though  misconduct  of  tbs 
surviving  partner  might  be  snfflelent  to  war^ 
rant  a  decree  of  dlssolntitm  by  a  court  of 
equity,  the  probate  court  could  not  exercise 
Jurisdiction  until  such  decree  was  rendered. 
Tbe  fact  that  a  jmrtnershlp  existed  and  the 
death  of  a  partner  gave  the  court  Jnrlsdle- 
tion  to  dte  the  survivor,  and,  upon  his  refus- 
al to  Qualify,  to  a^^lnt  an  administrator. 
Conceding  tiiat,  since  it  is  not  a  court  of 
general  equity  Jurisdiction,  it  has  no  antlior- 
Ity  to  determine  whether  facte  exist  which 
would  authorize  a  decree  dissolving  a  part- 
nership, still  It  had  authority  to  determine 
whether  the  facte  existed  authorising  It  to 
exercise  Jurisdiction  and  apjwint  an  adminis- 
trator, and  Ito  action  cannot  be  the  subject 
of  collateral  attack.  Brentaolts  v.  Miller  (Kan.) 
101  Pac.  998.  Board  of  Com'rs  of  Wyandotte 
County  et  al.  T.  Equitable  Inv.  Trust  Go. 
(Kan.)  103  Pac  996. 

Tbe  contention  is  of  lAIght  importance, 
however,  for  reasons  that  will  be  steted.  Tbe 
continuing  clause  of  the  partnership  agree- 
ment provided  that,  In  tbe  event  of  the  death 
of  Herbert  Marriage,  the  contract  shoOld  be 
carried  out  by  his  executors  to  the  same  ex- 
tent as  it  he  were  living;  but  his  executor 
was.  not  bound  by  the  continuing  clause  to 
stand  by  and  permit  the  partnership  prop- 
erty to  be  dissipated  through  the  fraud  and 
collusion  of  the  surviving  partner.  There 
can  be  no  question  but  that  the  abuse  of 
trust  the  misappropriation  of  the  funds,  the 
disagreement  between  the  executor  and  the 
surviving  partner,  and  the  other  facte  shown 
by  the  findings,  were  sufficient  to  anthorize 
the  decree  of  dissolution.  The  ntmoat  good 
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faith  Is  required  of  partiefl  to  a  partnership. 
The  court  fonnd  that  the  BurriTing  partner 
had  placed  the  partnership  property  and  busi- 
ness beyond  his  control,  and  that  be  had  act- 
ed coIlDslvely  and  fraudulently  In  dissipat- 
ing the  partnership  pn^rty  and  mingling  It 
with  property  belonging  to  others.  If  these 
things  had  occurred  In  the  lifetime  of  Her- 
bert Marriage,  a  court  of  equity  would  not 
have  hesitated  to  grant  him  relief  by  ap- 
pointing a  receiver  and  winding  up  the  busi- 
ness. As  the  suits  were  brought  by  the 
plaintiff  not  only  as  administrator  of  the 
partnership  estate,  but  also  as  executor  un- 
der the  will,  it  would  seem  to  make  very  lit- 
tle difference  whether  the  probate  court  had 
authority  to  appoint  him  as  administrator  of 
the  partnership  estate  or  not.  The  petition 
In  either  event  stated  a  cause  of  action,  and 
the  findings  of  fact  are  abundantly  sofflcient 
to  warrant  the  Judgment  and  decree  dissolv- 
ing and  winding  up  the  partnOThlp.  The 
partnership  having  been  dissolved,  the  pro- 
bate court  had  ^rlsdlctlon  over  the  settle- 
ment of  the  partnership  estate. 

Although  the  evidence  with  respect  to  the 
Grebbin  land  and  the  Herbert  J.  Marriage 
land  was  conflicting,  we  think  It  was  soffl- 
cient to  support  the  flndlnga,  and  that  the 
conclusions  reached  by  the  trial  court  ord^ 
tng  a  conveyance  of  this  real  estate  vere 
proper. 

The  Judgment  will  lie  affirmed.  All  the 
Justices  concur. 


(81  Kan.  M7) 

COOPEUt  T.  BBAVBRNS. 
(Supreme  Oonrt  of  Kanaaa.  Dec.  11,  1809.) 

1.  LiBIX  AND  SLANDBK  (i   7*)— WOBDS  NOT 
IjfPUTlNff  UNCHABTITT. 

According  to  their  asual,  popular,  and  nat- 
oial  signification,  the  words  "dirty  slut,"  spo- 
ken of  a  woman,  do  not  of  tiiemselves  impute  un- 
.diastlty. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Blander,  Cent  Dig.  |  71;  Dec  Dig.  |  7.*] 

2.  L.IBEI>  AND  SLANOEB  (S  86*)— INNUENDO— 

OmcB  AND  FirNcnoN. 

In  an  action  for  slander  baaed  on  the  words 
referred  to,  their  meaning  cannot  be  expanded 
to  include  oocbaBtity  merely  by  the  innuendo 
(rf  the  petition.  If,  in  the  light  of  the  occasion 
and  circumstances  of  their  utterance,  they  con- 
veyed such  a  meaning,  the  extrinsic  facts  show- 
ing they  were  defamatorf  ahould  l>e  pleaM  in 
the  prefatory  part  of  the  petition. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Blander,  Gent  Dig.  iS  206-SX^',  Dec.  Dig.  t 
86.*] 

8.  Libel  and  Slandeb  (i  7*)— Wqedb  Ih- 

PUTINO  UNCHASTITT. 

The  following  woida  epoken  of  a  married 
woman:  "I  suppose  you  have  heard  the  slander 
that's  going  aboat  the  Coopers ;  that  little  girl 
was  bom  within  four  or  five  montbs  after  they 
were  married ;  now  what  do  you  think  of 
them?" — fairly  mean  the  woman's  child  was  be- 
gotten out  of  lawful  wedlock,  and  that  she  had 
been  guilty  of  a  breach  of  chastity. 

[EU.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  S  71 ;  Dec  D^.  S  7.*] 


4.  LtBCL  AND  SUNDEB  (|  7*)— WOBDS  IHFUT- 
INO  UNCHASmr— flPBOIAI.  DAHAOBB— COK- 

uor-Law  Rule  Not  Applioablb  in  State. 
The  rule  of  the  common  law  that  spoken 
words  imputing  unchasUty  to  a  female  are  not 
actionable  wlthoat  allegation  and  proof  of  spe- 
cial dsmages  took  Its  rue  In  IQngland  from  con- 
ditions peculiar  to  that  country,  and  is  based  up- 
on reasons  which  are  not  apposite  under  the 
legal  institutions  of  this  state.  It  is  oat  of  sym- 
pathy with  the  true  spirit  of  the  Bill  of  RiKbts, 
lacks  the  sanction  of  Justice  and  right,  and  does 
not  apply  to  the  conditions  or  meet  the  needs 
of  the  pecqtle  of  this  state, 

[Ed.  Note. — For  other  cases,  see  Obel  and 
Slander,  Cent  Dig.  {  71;  Dec  Dig.  $  7.*] 

C  CouHON  Law  (|  12*)— Adoption  and  Re- 
peal. 

Under  the  statute  of  1868  (Gen.  St  1868,  c 
119,  I  3  [Gen.  St  1901,  S  8014]},  which  governs 
the  matter,  the  common  law  of  England  remains 
in  force  in  this  state  in  aid  of  the  general  stat- 
utes only  so  far  as  It  is  not  modified  by  consti- 
tutional and  statntoiy  law,  judicial  decisions, 
and  the  conditions  and  wants  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Common 
Lew,  Cent  Dig.  |  10;  Dec  Dig.  {  12.*] 

6.  CONSTITUTIOKAL  LaW   (|  67*)  —  JUDICIAL 

gnEsnoN  —  Apfucabilitt  or  CiomiON 
AW. 

It  is  a  Judicial  question  whether  the  com- 
mon law  invoked  in  a  judicial  proceeding  hu 
been  modified  by  any  of  the  means  pointed  out 
in  the  statute,  and  consequently  to  what  ex- 
tent it  remains  in  force  In  this  state. 

[Bd.  Note.— For  other  cases,  see  Oonstitntlon- 
al  Law,  Gent  Dig.  1  128;  Dec  Dig.  |  67.«] 

7.  lasEL  AND  Slandeb  ({  7*)— Wobds  Iu- 
PUTiNO  TTnohabtitt— Special  Daicaobs. 

The  rule  of  the  common  law  referred  to  in 
paragraph  4  is  not  a  part  at  the  law  of  tills 
state,  and  spoken  words  Imputing  onchastltr  to 
a  female  are  actionable  withont  allegation  or 
proof  of  special  datnagee, 

[Ed.  Note.— For  other  caaea,  see  IJbd  and 
Slander.  Dec  Dig.  |  7.*] 

(SyUabns      the  Conrt.)  . 

Appeal  from  District  Court,  Wallace 
County;  J.  C.  Ruppenthal,  Judge.  . 

Action  by  Fannie  M.  Oooper  against  Bn- 
san  Seavems.  Judgment  for  defendant,  and 
plaintiff  appeals.  Bevarsed  and  remanded, 
with  directions. 

W.  S.  Roark,  for  appellant.  Lee  Monroe 
and  George  A.  Kline,  for  appellee. 

BURCH,  J.  The  action  In  the  district 
court  was  one  for  slander.  The  petition 
contained  two  counts.  In  the  first  count  It 
was  charged  that  the  defendant  said  the 
plamtlff  Is  a  "dirty  slut"  The  Innuendo  was 
that  the  words  meant  the  plaintiff  la  an 
unchaste  woman.  In  the  second  count  it 
was  charged  that  the  defendant  spoke  of  the 
plaintiff  as  follows:  "I  suppose  you  have 
heard  the  slander  thafs  going  about  the 
Coopers;  that  little  girl  was  born  within 
four  or  five  months  after  they  were  married. 
Now  what  do  you  think  of  them?"  The  in- 
nuendo was  that  the  words  meant  the  plain- 
tiffs first  child  was  begotten  out  of  lawful 
wedlock,  and  that  the  plaintiff  had  been 
guilty  of  a  breach  of  chastity.   No  special 
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damages  were  alleged.  A  demurrer  was  sub- 
tataed  to  tbe  petition,  and  the  Dlatatlfl  ap- 
peals. 

Formerly  It  was  beld  in  slander  cases  that 
the  words  spoken  were  to  be  construed  In 
their  mildest  sense,  but  'that  doctrine  has 
long  since  been  abandoned.  They  should  be 
given  their  usual,  p<^ular,  and  natural  mean- 
ing according  to  the  circumstances  under 
which  they  were  used,  on  the  assumption 
that  the  hearer  so  understood  them.  The 
words  "dirty  slut"  do  not  Import  nnchastity. 
None  of  the  dictionaries  assigns  to  them  any 
Buch  signlflcatlon.  In  the  Century  Diction- 
ary, whicb  Is  usually  careful  to  give  all  ex- 
tODBlons  of  meaning  beyond  the  ordinary, 
the  word  "slut"  is  d^ned  and  ItB  use  is  lllna- 
trated  as  follows: 

"(1)  A  careless,  lazy  woman;  a  woman  who 
is  uncleanly  as  regards  ber  person  or  her 
home;  a  slattern;  often  used  as  a  name  of 
contempt  for  a  woman  and  (formerly)  also 
for  a  man.   See  'sloven.' 

"  *Oar  radiant  queen  hates  sluts  and  alutteiy.' 

■^%hak.  AT.  W.  of  W..  t.  5,  BO. 

"&t  A  young  woman;  a  lade;  a  wench; 

used  lightly. 

"'Our  little  ^ri  Snsan  Is  a  most  admirable 
Blot,  and  pleases  us  mightily,  doing  more  serv- 
ice than  both  the  others.* 

"Pepys,  Diaiy,  Feb.  21,  1634. 

"  'Yon  see  now  and  then  some  handsome 
Toupg  jades  amoQfr  them  (gipsiea).  The  sluts 
nave  very  often  white  teeth  aod  black  eyes.' 

"Addison,  Spectator,  No.  130. 

"(8)  An  awkward  person,  animal,  or  thing. 

"*Oabbe  is  a  slutt  to  kerve,  and  a  wrawd 

wight ;  Breke  euery  clawe  a  SDndor.' 

"Babees  Book  (E.  B.  T.  &)  p.  15& 

"(4)  A  female  dog;  a  bitch. 

"  'You  see  I  gave  my  cousin  this  dog,  Captain 
Woolcomh,'  says  the  gentleman,  'and  the  little 
slut  remembers  mt.* 

"Thackery,  Philip,  xlli." 

WhUe  quoting  from  the  masters  of  Eng- 
lish speech,  the  editors  of  tills  work  might 
have  given  space  to  the  one  from  whom 
every  child's  notion  of  the  words  in  ques- 
tion Is  obtained. 

"See-saw,  Marsery  Daw, 

Sold  her  bed  and  lay  upon  straw. 
Wss  not  she  a  dirty  slut, 
TV)  sell  her  bed  and  Ue  In  the  dirtr 

Mother  Goose. 

The  latest  authoritative  standard,  Web- 
ster's New  International  Dictionary  (1900), 
notes  no  enlargement  of  the  foregoing  mean* 
Ings,  and  the  courts  have  recc^ized  none 
except  where  the  circumstances  and  con- 
nection so  indicated.  25  Cyc.  822,  and  cases 
cited.  The  plaintiff  says,  however,  the  mean- 
ing of  the  defendant's  language  was  properly 
expanded  to  Include  a  slanderous  Imputa- 
tion by  means  of  the  Innuendo.  The  Innu- 
endo performs  no  such  service.  It  cannot 
extend  or  add  to  the  sense  of  words.  If  the 
words  themselves  are  defamatory,  no  innu- 
endo ie  necessary.  U  they  are  not  thmuelvea 


defamatory,  and  become  so  only  In  the  light 
of  the  occasion  and  ctrcumstances  of  their 
utterance,  the  extrinsic  facts  showing  the 
meanlny  actually  conveyed  must  be  stated  in 
the  prefatory  part  of  tbe  pleading,  and  not 
In  the  innuendo.  If  the  w<»^  alone,  or  the 
words  Illuminated  by  eircumstances  duly 
pleaded,  be  not  defamatory,  the  iunuendo 
cannot  make  than  so.  If  the  words  alon^ 
or  the  words  explicated  by  tbe  attendant 
facts,  be  susceptible  of  more  ttian  one  mean- 
ing, or  be  ambiguous  or  equivocal,  the  Innn- 
oido  may  assign  the  true  meaning  the  plain- 
tiff belleres  they  should  bear.  But  In  no 
case  can  It  Introduce  new  facts,  and  It  serrea 
merely  to  connect,  explain,  and  apply  what 
precedes  It  in  the  statement  of  the  cause  of 
action.  1  Cooley  on  Torts  (8d  Ed.)  414;  20 
Cyc.  4W;  13  PI.  &  Pr.  49.  In  this  case  no 
facts  were  alleged  showing  that  the  words 
forming  the  basis  of  the  first  count  of  the 
petition  bore  other  than  their  usually  ae> 
cepted  signlflcatlon,  and  the  Introduction  of 
a  broader  meaning  In  tbe  Innuendo  alone 
was  not  permissible.  "Several  sets  of  words 
are  set  out  ia  the  declaration  as  being  false, 
scandalous,  malicious,  and  defamatory,  and 
among  others,  in  the  second  count,  are  the 
following:  'She  Is  a  dirty  bitch.'  'She  Is  a 
dirty  slut*  'She  Is  a  dirty,  lying  slut'  "She 
Is  a  filthy,  lying  slut'  l^ese  words  are 
laid  without  any  colloquium  going  to  show 
that  they  were  used  and  understood  In  a 
slanderous  sense.  They  must  therefore,  be 
taken  in  their  common  acceptation.  The 
word  *slut,*  according  to  Webster,  means  an 
untidy  woman,  a  slattern,  and  also  a  female 
dog,  tbe  same  as  'bitch.'  While  such  terms 
undoubtedly  are  coarse,  vulgar,  and  brutal 
when  applied  to  a  woman,  theydanot  amount 
to  a  charge  of  crime  or  of  want  of  chastity, 
and  are  not  therefore  on  their  common  mean- 
ing slanderous  words."  Roby  v.  Murphy,  27 
111.  App.  891.  According  to  tbe  rule  of  in- 
terpretation already  stated,  tbe  defcaidanfa 
assertion  respecting  the  plaintiff  appearing 
in  the  second  count  of  the  petition  fairly 
conveys  the  meaning  assigned  to  It  In  the  in- 
nuendo, and  the  question  arises  whether 
words  imputing  want  of  chastity  to  a  woman 
are  actionable  in  this  state  withoat  an  at 
legation  of  special  damages. 

The  common  law  of  England  was  that  ver* 
bai  imputations  of  unchaste  conduct  on  the 
part  of  a  female  were  not  atrtionable  in  tbe 
absence  of  special  damages,  unless  they  re- 
lated to  a  person  In  some  office  or  employ- 
ment for  which  morality  and  virtue  were 
qualifications  (Folkhard,  Law  of  Slander  and 
Lll>el,  48) ;  and  except  In  the  local  courts 
of  tbe  city  of  London,  the  borough  of  South- 
wark,  and  tbe  city  of  Bristol,  where  It  was 
the  custom  to  whip  strumpets  at  tlie  cart's 
tail,  tingling  a  basin  before  them.  Odgers, 
Libel  and  Slander,  80.  This  rule  has  been 
accounted  for  on  the  supposition  that  in  tbe 
early  formative  days  of  the  common  law  s» 
clal  relations  were  rude,  manners  were  iuu» 
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fined,  and  tbs  people  were  accustomed  to 
heaxing  gnu  and  rulgar  epithets  freely  toss- 
ed atxmt  wltbont  r^rdlng  them  aerlonaly. 
Odgers,  8&  Tbe  case  of  Oxford  et  nx.  t. 
Cross,  In  tbe  King's  Bench,  Trlnl^  Term, 
41  BUsabetta  a58^  4  Bep.  18,  la  dted  In 
stipp(«t  of  this  Tlew,  wherein  It  was  said 
that  a  custom  **to  maintain  actions  for  sn<di 
babbUnff  words  le  against  law."  Pollock  & 
Haltland  History  of  SnsUsh  Law  (2d  Bd.) 
Tol.  %  p.  687,  discover  a  better  state  of  civil- 
teatlon  from  the  early  records  than  the  view 
Indicated  takes  for  granted.  "We  should  be 
mach  mistaken,  however.  If  we  believed  that 
tbe  temporal  law  of  the  Middle  Ages  gave 
no  action  to  the  defamed.  Nothing  could  be 
less  tme  than  that  onr  ancestors  In  the  days 
nt  their  barbarism  conid  only  feel  blows  and 
treated  hard  words  as  of  no  account.  Even 
the  mde  Lex  Sallca  decrees  that.  If  one  calls 
a  man  *woIf'  or  'hare,'  one  must  pay  him  S 
sbllllngB,  while  If  ooe  calls  a  woman  'har- 
lot,' and  cannot  prove  the  truth  of  the  charge, 
one  must  pay  her  45  sbUUngs.  The  oldest 
English  laira  exact  bot  and  wlte  If  one  gives 
another  bad  names.  In  the  Norman  Ous- 
tomal  It  Is  written  that  the  man  who  has 
falsely  called  another  thl^  or  'manslayer' 
mnet  pay  damages,  and,  holding  his  noee 
with  his  fingers,  must  pnbllcly  confess  him- 
self a  liar.  Shame  was  keenly  felt  In  al- 
most every  action  before  an  BngUsh  local 
court  of  the  thirteenth  century  the  plalntffT 
vrlll  <dalm  compensation,  not  only  for  the  dam- 
age (damnum),  butalsofor  the  shame  (hnntage, 
hcmtage,  dedecns,  pndor,  vituperlum)  that  has 
been  done  him,  and  we  may  suspect  that  In  the 
king's  court  this  element  was  not  neglected 
when  compen Ration  was  awarded.  But  fur- 
ther we  find  that  in  the  local  courts,  not  only 
were  bad  words  punished  upon  presentment  In 
a  snmmary  way,  but  regular  actions  for  def- 
amation were  common.  We  may  gather 
that  in  such  an  action  tbe  defendant  mi^t 
allege  that  his  words  were  true.  *yerltas 
non  est  defamatlo.*  We  may  gather  that  the 
Bnglish  for  meretrix  was  actionable,  though 
an  Interchange  of  this  agahist  the  English 
for  latro  left  one  shilling  due  to  the  man. 
We  already  hear  that  a  slander  was  uttered 
*of  malice  aforethought,'  and  sometimes  a 
plaintiff  alleges  ^special  damage.*  But,  until 
further  researches  have  been  made  among 
the  records  of  our  manorial  courts,  we  shall 
know  Mttle  of  the  medieval  law  of  defama- 
tion. Probably  In  this  matter  those  courts 
did  good  enough  Justice,  and  for  this  reason 
It  was  that  no  royal  writ  was  devised  for  the 
relief  of  the  slandered." 

This  being  true,  a  reason  for  the  rule  must 
be  found  elsewhere  than  In  any  essential 
brutally  of  the  early  Englishman.  The  6oo- 
trlne  appears  to  be  fully  accounted  for 
through  the  partition  of  authority  In  England 
between  the  spiritual  and  the  touporal 
courts.  See  Odgers.  86.  It  Is  familiar  his- 
tory that  In  the  Middle  Ages,  for  reasons 
and  by  means  which  need  not  be  sketched 


ber^  the  all-powerful  ecdesIasHcs  acquired 
Jurisdiction  over  a  large  portion  of  the  most 
important  concerns  of  life — testaments,  matri- 
mtmy,  and,  among  innumerable  others.  de< 
famatlon.  This  breach  of  tbe  social  order 
was  regarded  as  a  sin,  and  was  punishable 
in  the  spiritual  courts  as  such.  "When  tbe 
old  moots  were  decaying,  the  eccleslaatlcal 
procedure  against  the  sin  of  defamation 
seems  to  have  been  regarded  as  the  usual, 
if  not  the  tmly,  engine  wlilch  could  be  brought 
to  bear  upon  cases  of  libel  and  slander." 
Pollock  &  Maltland,  Hist  Eng.  Law,  vol.  2, 
p.  538.  "The  king's  court  gave  no  action  for 
defamation.  This  In  our  eyes  will  seem  both 
a  serious  and  a  curious  defect  In  the  Jus- 
tice that  It  administered.  What  Is  usually 
accounted  the  first  known  instance  of  such 
an  action  comes  from  the  year  1356,  and 
even  in  that  Instance  the  slander  was  compli- 
cated with  contempt  of  court  In  1295  a 
picturesque  dispute  between  two  Irish  mag- 
nates had  been  removed  to  Westminster, 
and  Edward  I's  court  declared  in  solemn 
fashion  that  It  would  not  entertain  pleas  of 
debmatlon.  In  the  Irish  court  battle  had 
been  waged.  At  the  end  of  the  middle  ages 
we  may  see  the  royal  Justices  beginning  to 
reconsider  their  doctrine  and  to  foster  an 
'action  <m  the  case  for  words' ;  but  they  w«« 
by  this  time  hampered  by  the  rival  preten- 
sions of  the  courts  Christian.  The  tribunals 
of  the  church  had  been  allowed  to  punish 
defamation  as  a  sin,  and  tbe  province  whl<A 
had  thus  beeoi  appropriated  by  the  canon- 
ists vras  not  very  easily  recovered  from 
them  until  the  Protestant  Beformatlon  had 
weakened  their  hands."  Id.  636.  The  stmgt 
gle  to  limit  and  define  the  authority  of  the 
ecclesiastical  courts  was  long  and  bitter,  and 
frequently  exhibited  some  striking  features. 
In  the  progress  of  the  duel  the  common-law 
courts  used  as  their  principal  weapon  the 
king's  writ  of  prohibltlou  to  restrain  the  ex- 
ercise of  Jurisdiction  over  causra  which  they 
desired  to  adjudicate^  The  ecclesiastics  re- 
turned the  fire  by  ezcommnnlcating  those 
who  sued  ont  such  writs.  By  and  by  an  In- 
creasing number  of  pecuniary  matters  came 
to  be  r^arded  as  pertaining  to  things  of 
this  world,  and  the  civil  courte  finally  suc- 
ceeded In  maintaining  their  right  to  admin- 
ister relief  in  an  action  on  tbe  case  where 
specific  damages  were  occasioned  by  slan- 
derous words.  In  Lord  Coke's  time  the  Jo- 
risdlctlon  of  the  q;>lrltnal  courts  over  def- 
amation was  declared  as  follows:  "Touch- 
ing defamations  determinable  In  tbe  eccles- 
iastical court  It  was  resolved  that  such  def- 
amation ought  to  have  three  Incidents:  (I) 
That  It  concerns  matter  merely  spiritual  and 
determinable  In  the  ecclesiastical  court  as 
for  calling  him  'heretic,  schismatic,  adulterer, 
fornicator,'  etc.  (2)  It  ought  to  concern  mat- 
ter merely  spiritual  only;  for,  if  such  def- 
amation touches  or  concerns  anything  de- 
terminable at  tbe  common  law,  the  ecclesias- 
tical Judge  shall  not  have  cognlzanca  of  it 
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(3)  Although  such  defatnatlon  Is  merely  spir- 
itual, and  only  spiritual,  yet  he  who  Is  de- 
famed cannot  sue  there  for  amends  or  dam- 
ages, but  the  suit  ought  to  be  only  for  the 
punishment  of  the  sin,  pro  salute  animte." 
Palmer  v.  Thorpe,  King's  Bench,  Trinity 
Term,  25  Elizabeth  (1683)  4  Rep.  20.  If,  how- 
ever, special  damages  ensued  from  a  defama- 
tion, the  action  was  triable  in  the  common- 
law  courts.  "It  was  resolved.  If  the  defend- 
ant had  charged  the  plaintiff  with  bare  in- 
omtlnency,  yet  the  action  should  be  main- 
tainable for  In  tbls  case  the  ground  of  the 
action  la  temporal,  sc.  that  she  was  to  be 
advanced  In  marriage,  and  that  she  was  de- 
feated  of  It,  and  the  means  by  which  she 
was  defeated  was  the  same  slander,  which 
means  tending  to  such  end,  shall  be  tried  by 
the  common  law.  So  if  a  divine  Is  to  be  pre- 
sented to  a  benefice,  and  one  to  defeat  him 
of  tt,  says  to  the  patron,  'that  he  is  a  heretic, 
or  a  bastard,  or  that  he  Is  excommunicated,' 
by  which  the  patron  refuses  to  present  him 
(as  he  well  might  If  the  Imputations  were 
true)  and  he  loses  his  prefennent,  he  shall 
have  his  action  on  the  case  for  these  slanders 
tending  to  such  end.  And  If  a  woman  Is 
hound  that  she  shall  live  continent  and 
chaste,  or  If  a  lease  Is  made  to  her  quandin 
casta  vlzerlt.  In  these  cases  Ineontlneucy 
shall  be  tried  by  the  common  law.  And  Fop- 
ham,  Chief  Justice,  said,  that  if  one  says  of 
a  woman  that  keeps  an  inn  that  she  has  a 
great  Infections  disease,  by  which  she  loses 
her  guests,  she  shall  have  an  action  on  the 
case."  Davis  V.  Gardiner,  In  the  Ctmimon 
Pleas.  Trinity  Term,  35  Elizabeth,  1588,  4 
Rep.  16b. 

Beyond  this  the  temporal  courts  were  un- 
able to  go.  After  long  agitation  of  the  mat- 
ter, the  Jurisdiction  of  the  ecclesiastical 
courts  <a  England  and  Wales  over  defama- 
tion was  finally  abolished  altogether  by  St. 
18  &  19  Vict.  c.  41  (1855),  the  preamble  of 
which  reads:  "Whereas  the  Jarlsdictlon  of 
the  ecclesiastical  courts  In  suits  for  defama- 
tion has  ceased  to  be  the  means  of  enforcing 
the  spiritual  dlSKHplIne  of  the  church,  and 
has  become  grievous  and  oppressive  to  the 
snbjecta  of  this  realm:  Be  It  therefore  en- 
acted by  the  queen's  most  excellent  majesty." 
etc.  A  similar  act  relating  to  Ireland  was 
passed  In  1860.  St  23  &  24  VlCt.  c.  82.  In 
Scotland  verbal  Imputations  of  nnchastlty 
were  actionable  without  proof  of  special 
damages.  Townsend,  Slander  and  Libel,  46, 
quotes  Historical  Law  l^cts,  p.  225,  as  fol- 
lows: **  'I  am  not  certain,'  says  Lord  Karnes, 
that  In  England  any  verbal  Injury  is  ac- 
tionable, except  such  as  may  be  attended 
with  pecuniary  loss  or  damt^.  It  not.  we 
In  Scotland  are  more  delicate.  Scandal,  or 
any  imputation  upon  a  man's  good  name, 
may  be  sued  before  the  commissaries,  even 
when  the  scandal  ia  ot  such  a  nature  that 
it  cannot  be  the  occasion  of  any  pecuniary 
loss.  It  to  sufficient  to  say,  I  am  hurt  in 
my  diaracter.* "    In  tlie  case  of  Aiken  t. 


Beat,  7  Murray,  149,  It  is  said:  "By  the  law 
of  Scotland  anything  defamatory  Is  the 
foundation  of  an  action."  The  statutes  abol- 
ishing the  Jurisdiction  of  the  ecclesiastical 
courts  over  defamation  did  not  augment  the 
authority  of  the  civil  courts.  Thes  were  still, 
bound  by  the  fetters  of  the  common-law  rule 
that  special  damages  must  be  alleged  and 
proved  or  no  right  of  action  exists  until 
1891,  when  the  slander  of  women  act  was 
passed,  section  1  reads  as  follows :  "Words 
spoken  and  published  after  the  passing  of 
thto  act  which  Impute  unchastity  or  adultery 
to  any  woman  or  girl  shall  not  require  spe- 
cial damage  to  render  them  actionable.  Pro- 
vided always,  that  In  any  action  for  words 
spoken  and  made  actionable  by  this  act,  a 
plaintiff  shall  not  recover  more  costs  than 
damages,  unless  the  Judge  shall  CMttfy  that 
thne  was  reasonable  ground  for  bringing  the 
action."  St  54  &  55  Vict  c.  51.  By  sectton  2 
It  was  provided  that  the  act  should  not  ap- 
ply to  Scotland.  Although  theS^^Ish  Judges 
felt  constrained  to  follow  the  common-law 
rule  until  It  was  supOTseded  by  act  of  Par- 
liament It  did  not  aatiflfy  their  consciences. 
In  1768,  in  the  case  of  Jones  v.  Hemok  in 
the  Court  of  King's  Bench  (2  Wilsim,  87,  95 
Eng.  Rep.  Flill  B^rrint  70),  Chief  Justice 
WUles,  after  holding  it  actionable  t»  say  a 
man  la  a  forger,  added  tbat  If  it  were  ree 
Integra,  Iw  would  h(dd  tbat  calling  a  man  a 
rogue  or  a  woman  a  whore  in  public  com- 
pany la  actionab]& 

Very  near  the  time  when  thto  state  entered 
upon  Its  separate  conatltntliHial  existence  the 
common-law  rule  fell  under  the  censure  of 
some  of  the  ablest  exponenta  of  Bngltoh  Jn»- 
tice.  Tbe  case  of  lomch  t.  Knight,  9  House 
of  Lords  Oases,  677,  was  decided  In  18^ 
The  Jui^rmait  ot  flu  Lord  Chancellor,  Lord 
Campbell,  was  read  In  the  Houae  of  Lords 
aa  July  17th  by  Lord  Brougham.  It  contain* 
ed  the  fbllowiiv  word^  which,  If  posjBlble, 
are  the  more  weighty  because  of  the  death 
of  the  great  ebancellor  on  the  previous  23d 
of  June :  "I  may  lament  tiie  unsatisfactory 
state  of  our  law,  accwdlng  to  which  Oie 
Imputation  by  words,  however  groas,  on  an 
occasion,  however  public,  upon  the  chastity 
of  a  modest  matron  or  a  pure  Tlr^n,  is  not 
actionable  without  proof  that  it  has  actu- 
ally produced  special  temporal  damage  to 
her :  bnt  I  am  hen  only  to  declare  the  law." 
In  delivering  his  own  Judgment  Lord  Brougb* 
am  said:  "I  muat  add  that  I  entirely  agree 
with  what  my  late  noble  and  learned  friend 
says  towards  the  end  of  hta  Judgmoit  He 
laments  the  unsatiafiactory  state  of  our 
law,  according  to  which  the  imputation 
words,  however  gross,  aa  an  occasion  how- 
ever public,  upon  the  chastity  (tf  a  modest 
matron  cs  a  pure  virgin,  to  not  actionable 
without  proof  that  it  has  actually  produced 
special  temporal  damage  to  hor.  The  only 
dlfferoice  of  oplnltm  which  I  have  with  ray 
noble  and  learned  friend  to  tha^  Instead  of 
the  wwd  *unBatlsfactory,*  I  should  subatl- 
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tate  the  -word  'barbarous.'  I  tttlnk  tliat  nicli 
a  state  of  things  can  only  be  described  as  a 
barbarons  state  of  oar  law  Id  tiiat  respect" 
In  the  case  of  Roberts  t.  Roberts,  decided  by 
the  Court  of  Queen's  Bench  in  June,  1864  (6 
Best  &  Smith,  884),  Chief  Justice  Cocfcbum 
said:  "I  think  that  to  prevent  a  woman 
whose  character  for  chastity  la  assailed  from 
bTingtag  an  action  for  the  pntpose  of  vlodl- 
catlng  it  is  cru^,  but,  as  the  law  at  presoit 
stands,  Bocb  an  action  Is  not  maintainable 
unless  It  be  shown  that  die  loss  of  aome  snb- 
stantlal  or  material  advantage  has  remilted 
from  the  speaking  of  the  words.  That  Is 
not  shown  In  this  declaration,  and  tbereCore 
I  rrilnctantly  hold  that  the  demurrer  Is  good. 
If  npcm  farther  Inquiry  anything  can  be 
foond  anmmtlng  to  snch  special  damage  as 
the  law  requires,  the  plalntUFs  may  have 
leaTt  to  amend  tbelr  dedaratlaD."  Cron^ 
tim,  3^  expressed  the  wish  that  the  law  In 
tike  caae  of  words  affectlnK  the  chastity  of 
a  woman  might  be  different  fnun  what  It 
was,  and  Blackbom,  J.,  said:  "The  law 
iQKm  the  mbieet  of  disparaging  words  spo- 
ken of  other  persons  is  not  In  a  satisfactory 
state;  for  words  written  an  action  is  maln- 
talnaUe^  though  pMsibly  not  more  than  one 
farthing  damages  could  be  obtained,  whereas 
for  words  spoken  Imputing  nnchastlty  t»  a 
woman  no  action  can  be  maintained  unless 
special  damage  is  showiL" 

Since  the  passage  of  the  slander  of  women 
act  Bir  Frederick  Pollo<^  has  expressed  hlm- 
aaSt  aa  follows:  "The  courts  ml^t  without 
violence  have  presumed  that  a  man's  reputa- 
tion for  courage,  honor,  and  truthfulness,  a 
woman's  for  chastity  and  modest  condnct,  was 
something  of  which  the  loss  would  naturally 
lead  to  damage  In  any  lawful  walk  of  life. 
Bat  the  rule  was  otherwise,  and  remains  so  as 
regards  all  slander  of  this  kind  against  men, 
and  against  wnnen  also  as  regards  all  char- 
ges of  improper  condnct  short  of  tmchastlty, 
which  yet  may  sometimes  be  quite  as  vexa- 
tlouB,  and  more  mischievous  because  more 
plausible.  The  law  went  wrong  from  the  be- 
ginning In  making  the  damage  and  not  the 
Insult  the  cause  of  action,  and  this  seems 
the  stranger  when  we  have  seen  that  with 
regard  to  assault  a  sounder  principle  Is  well 
eatabllshed.  A  remedy  coextensive  with  the 
defect  was  provided  as  long  ago  as  1857  by 
tiie  Legislature  of  the  Bahama  Islands.  The 
imperial  Parliament  might  have  followed  the 
sample  with  advantage."  Pollock  on  Torts, 
246  and  note.  In  1902  a  writer  In  the  Eng- 
lish magazine,  the  Law  Quarterly  Review 
(volume  18,  p.  255),  made  the  following  ob- 
servations :  "If  an  Intelligent  foreigner,  hav- 
ing an  Intimate  acquaintance  with  the  legal 
systems  of  modem  Burope,  were  asked  after 
A  prior  consideration  to  pronounce  on  the 
anthaitldty  or  otherwise  of  some  half  dozen 
or  so  main  propositions  In  the  English  law 
of  defamation,  It  Is  safe  to  say  that  In  the 
majority  of  Instances  his  pronouncement 
would  be  wrong.  If,  for  example  he  were  to 
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be  asked  whether  or  not  he  flioaght  It  pos- 
sible that  an  English  lady  could  in  the  enA 
of  the  nineteenth  century  be  assailed  by 
spoken  slander  Imputing  the  vilest  f(H:ms 
of  unchastlty  without  any  civil  remedy  what- 
soever, he  would  not  hesitate  In  saying  'No.' 
But  yet,  until  1891,  the  Imputation  of  adul- 
tery to  a  married  woman,  howevw  malicious 
and  Industrious  the  clrculatloo  of  the  He, 
was  not  per  se  actionable.  The  slander  of 
womCT  act,  howevor,  of  that  year,  for  ns 
marked  a  very  great  advance;  for  It  qul<*- 
ened  the  atrophy  of  centuries  and  actually, 
in  one  small  respect,  made  our  law  as  civiliz- 
ed aa  that  of  the  Mosaic  system  of  more 
than  three  tliousand  years  sooner.  Still  we 
are  conservative,  and  the  act  did  not  go  very 
far;  for  even  now  the  Imputation  of  lli^t- 
ness  and  Immorality,  provided  that  it  fall 
abort  of  the  very  carnal  offMiae,  is  without 
remedy;  and  the  above  grudging  concession 
to  the  female  sex  is  restricted  to  them ;  oad 
for  mrai  the  ruling  of  Lumby  v.  Allday.  1 
Cr.  A:  J.  801.  Is  still  law,  tlMmgh  a  man's 
reputation  for  decency  and  courage  Is  not 
Iffis  dear  to  Urn  than  her  fair  name  la  to  a 
woman." 

From  the  foregoing  it  appears  that  the 
rale  under  consideration  resulted  solely  from 
the  early  seizure  <^  JnrisdlctiMi  over  slan- 
der by  the  ecclesiastical  courtsi  which  could 
not  award  damages  at  all,  and  the  InaUUty 
of  the  temporal  courts  to  strip  that  Jurisdic- 
tion from  their  rivals  exc^t  In  cases  Involv- 
ing special  damages.  It  new  did  rest  upon 
any  [ffinclple  of  right  or  Justice  w  any  de* 
cent  regard  for  character.  It  was  unsulted 
to  the  true  gmlus  and  real  needs  of  the  peo- 
ple over  whom  It  tyrannized,  even  from  the 
earliest  times.  It  created  anomalies  in  the 
law  of  defamation  which  rendered  that  law 
absurd  and  grotesque.  For  example,  •worda 
"touching"  some  disreputable  good-for-noth- 
ing in  his  work  or  trade  were  acHonaUe 
The  moet  sensitive,  cultivated,  high-bred  wo- 
men conld  be  fouliy  slandered  with  impuni- 
ty. Written  ridicule  of  the  style  of  her  hat 
gave  ground  for  exen^lary  damages.  She 
had  no  redress  for  spokm  words  inillcting 
one  of  the  deepest  womids  taer  sex  eon  Buf- 
fer. The  role  was  not  mer^  Insnffecably 
wrong.  It  was  wrong  in  a  matter  of  wa 
predouB  a  nature  that  it  was  shocking.  It 
was  suppressed  because  it  had  long  been  rep- 
robated as  odlons  and  was  onlversally  de- 
tested. The  question  now  to  be  de<dded  Is: 
Does  that  rale  obtein  in  this  state? 

In  the  case  of  Olark  v.  Allaman,  71  Kan. 
206, 80  Pae.  571.  70  L.  R.  A.  971.  the  importa- 
tion of  the  common  law  into  Kansas  was  de- 
scribed in  detail,  and  ite  authority  here  was 
discussed.  The  first  puagraph  of  the  qrlla- 
bus  reads  thus:  "From  the  time  of  their  ac- 
quisition by  the  United  States  nntll  1868  the 
common  law  was  i»«v8lent  over  the  separate 
portions  of  the  region  from  which  the  state 
of  Kansas  was  erected  nndier  all  civUiaed 
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tanoB  of  goFammental  OTganlzatloa  estab- 
lished for  tiiem;  and  from  1855  until  1868 
Oie  commcm  law  not  Inconsistent  with  the 
Omstltntlon  of  the  United  States,  the  Kan- 
sas-NeteBska  act,  or  statute  law  was  the 
mle  of  action  and  dedslon,  any  law,  custom. 

usage  to  the  contrar7  notwithstanding." 
In  1868  the  statute  now  In  force  was  enact- 
ed, which  reads  as  follows:  "The  common 
law,  as  modified  hy  constltatlonal  and  statn- 
tory  law,  Judicial  decisions,  and  the  condl- 
tUxiB  and  wants  of  the  people,  shall  remain 
In  force  in  aid  of  the  general  statates  of 
this  state;  but  the  rale  of  the  common  law 
that  statntes  In  derogation  thereof  shall  be 
strictly  construed  shall  not  be  applicable  to 
any  general  statute  of  this  state,  but  all  such 
statutes  Shalt  be  liberally  construed  to  pro- 
mote their  object"  Gen.  St  1901,  S  8014. 

In  the  case  of  State  ex  rel.  Adams  t.  HUl- 
yer,  2  Kan.  17,  decided  In  1863,  it  was  argued 
that  a  judgment  of  Impeachment  by  the  Sen- 
ate was  of  no  effect  because  the  common  law 
regulating  British  parliamentary  Impeach- 
ments had  been  disregarded  In  certain  re- 
spects. l%e  court  said:  "In  the  absence  of 
express  proTlsions,  it  Is  presumed  that  the 
common  law  'wUI  regulate,  Interpret  and  con- 
trol the  powers  and  duties  of  the  court  of 
Impeachment'  but  this  rule,  applicable  only 
to  the  trial  and  proceedings,  affords  no  guide 
In  determining  the  question  as  to  the  organ- 
ization of  the  court  for  In  this  state  the 
tribunal  that  tries  as  well  as  the  body  that 
prefers  the  sccusatlon  are  entirely  unknown 
to  the  common  law,  and.  If  there  Is  such  a 
general  resemblance  of  our  le^slatlve  as- 
sembly to  the  Parilament  of  Great  Britain  as 
to  be  easily  noticed^  the  points  of  dissim- 
ilarity are  still  more  apparent  and  striking. 
And  this,  not  only  In  the  organlzatloQ  and 
general  powers  of  the  two  bodies,  but  even 
In  this  matter  of  impeachment.  •  •  • 
This  right  of  the  Commons  to  be  present  In 
cases  where  the  Impeachment  was  presented 
by  them  grows  out  of  the  assumed  right  of 
the  Conunons  to  arrest  the  prosecntlqn  by 
refusing  to  demand  Judgment  even  after  the 
person  Impeached  has  been  finind  guilty. 
Such  power  has  nerer  been  exwclsed  or 
claimed  In  this  conntry  by  the  House  exhib- 
iting the  accnsatlon,  and  would  be  utterly 
snbyerslTe  of  the  Independent  Jurisdiction  of 
the  Senate  as  a  court  of  Impeachment  1^ 
subjecting  the  ■yaOgmmta  of  the  Senate  ta , 
the  review  at  the  House  before  they  would 
be  of  any  force  or  effect  The  reason  of  the 
usage  or  right  of  attendance  upon  the  trial 
of  the  Commons  having  failed,  the  rule  Itself 
ceases,  as  we  have  adopted  no  more  of  the 
common  law  In  this  state  than  is  adapted  to 
our  sitoatlon  and  applicable  to  our  Institu- 
tions." 

In  tin  case  of  Harrington  v.  Idles,  11  Kan. 
480, 1»  Am.  Bep.  850,  it  was  htid  that  words 
charging  the  stealing  of  a  dog  are  actionable 
per  M,  because,  contrary  to  the  common  law, 


a  dog  la  the  stOnfect  of  larceny  in  this  ttaXe. 
The  opinion  reads:  *1t  aewnS  imposdtrie  In 
the  li^t  of  these  legisIatlTe  and  Judicial  ex- 
pressions to  detite  that  a  dog  is  not  property 
nor  a  thing  of  value.  And,  while  the  com- 
mon law  is  continued  In  force  in  this  state, 
it  is  only  tn  aid  of  the  eeaetal  statutes,' 
and  as  modified  by  constitutlonai  and  statu* 
tory  laws,  Judicial  dec^ons,  and  the  condi- 
tions and  wants  of  the  people." 

In  the  case  of  Duncan  v.  Bakor.  21  Kan. 
99,  the  narrow,  technical,  and  Illiberal  role 
of  the  common  law  forbidding  recovery  on 
quantum  meruit  after  partial  performance  of 
an  entire  contract  was  rejected  merely  be- 
cause It  was  not  founded  on  Justice,  and  was 
contrary  to  the  weight  of  modem  authority. 

In  the  case  of  Lapere  v.  Luckey,  23  Kan. 
534,  33  Am.  Rep.  196,  the  syllabus  reads: 
"There  la  no  such  thing  as  'ancient  lights'  in 
Kansas,  and  the  doctrine  of  'ancient  llghV 
cannot  be  recognized  by  the  courts  of  Kan- 
sas. Hence,  where  a  petition  sets  forth  noth- 
ing else  for  a  cause  of  action  than  the  ob- 
struction of  'ancient  lights,'  the  pe11ti<ni  does 
not  state  any  cause  of  action." 

In  the  case  of  Whitaker  r.  Hawley.  25 
Kan.  674.  S7  Am.  Rep.  277,  the  court  consider^ 
ed  the  common-law  rule  relating  to  the  abate- 
ment of  rent  for  leased  buildings  destroyed 
by  fire,  which  the  trial  court  had  not  follow- 
ed. It  was  shown  that  the  rule  was  peculiar 
to  England,  was  contrary  to  the  clril  law, 
and  did  not  prevail  In  Scotland  and  else- 
where, and  was  contrary  to  natural  Justice; 
The  coiurt  said:  "If  the  case  before  us  rested 
upon  the  single  question  whether  the  rule  of 
the  common  law  Ib  a  part  of  the  law  of  this 
states  we  should  be  alow  to  disturb  tba  deci- 
sion of  the  district  court  True,  the  common 
law  is  In  force  In  this  state,  but  only  as  made 
so  by  statute,  and  only  then  'as  modified  by 
constitutional  and  statutory  law.  Judicial  de- 
cisions, and  the  conditions  and  wants  of  the 
people.* " 

In  the  case  of  Winn  v.  Abeles,  S6  Kan. 
85,  10  Pac.  443,  57  Am.  Rep.  138.  the  opin- 
ion reads:  "It  Is  further  agreed  In  bebalf  of 
the  plaintiffs  that  the  Abeles  building,  hav- 
ing stood  for  20  years  or  m<»e  upon  tbe  land 
of  another,  gave  its  ovnier  a  prescriptlTO 
right  tn  such  land  for  the  support  of  his 
building.  The  old  rule  respecting  ancient 
buildings  invoked  by  tbe  plalntlfl,  and  whidb 
is  said  to  be  in  analogy  to  the  rule  as  to 
'ancient  lights,'  Is  a  doctrine  nnsulted  to  the 
condition  of  tbln^  existing  In  this  country, 
and  which  it  has  been  decided  cannot  be 
recognised  or  made  applIcaUe  here." 

In  the  case  of  Anthony  v.  Norton,  00  Kan. 
841,  S49,  S6  Pac.  528.  681,  44  L.  B.  A.  757, 
72  Am.  8t  Rep.  860,  it  was  held  that  as  a 
matter  of  fact  a  parent  has  a  right  of  acdim 
for  the  seduction  ot  his  dan^ter  because 
of  the  wrong  to  the  parental  relation  and  not 
because  she  is  his  servant;  and  consaqura^ 
ly  that  tlie  Action  at  Mrvica  need  not  ba 
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pleaded  as  tiie  common  law  required.  In 
the  opinion  It  is  said:  "Many  of  the  courts 
hare  deplored  the  lack  of  legl^tlon  to  en- 
able them  to  dispense  with  the  fiction  In 
qaeBtIon,.so  as  to  allow  them  to  bottom  can- 
es In  theory  as  well  as  In  fact  npon  the  ac- 
tual and  meritorious  groand  upon  which  the 
damages  are  really  awarded.  If  by  this  Is 
meant  l^slatlon  which  In  express  terms  ab- 
rogates the  Action  of  the  relation  of  master 
and  servant,  we  deny  Its  necessity  In  this 
and  other  states  which  have  adopted  the 
reformed  code  of  procedure.  The  Code  was 
devised  for  the  very  purpose  of  dispensing 
with  legal  fictions  and  antiquated  forms  of 
action.  Its  spirit  In  this  respect  can  be  Il- 
lustrated by  a  score  or  more  of  Its  provi- 
sions. Out  of  them  one  general  rule  of  re- 
form Is  collectible,  and  that  Is  that  the  ac- 
tual facts  from  which  the  claimed  right  of 
action  Is  dedudble  must  be  stated.  •  *  • 
Damages,  therefore,  In  respect  to  the  violat- 
ed parental  relation,  are  the  facts  which  the 
Code  ordains  shall  be  stated  In  the  petition, 
and  the  pretense  of  services  lost  to  the  par- 
ent as  a  master  Is  the  legal  fiction  of  plead- 
ing which  the  Code  ordains  shall  be  abolish- 
ed. If  necessity  ever  existed  for  cloaking 
the  real  cause  ot  action  under  the  nominal 
disguise  of  another  one,  It  no  longer  exists, 
and  we  hold  accordingly.  In  this  state  a 
parent  may  maintain  an  action  for  the  se- 
dnctlon  of  the  daughter  without  averment 
or  proof  of  loss  of  services  or  expenses  of 
Blckness." 

In  the  case  of  Clark  v.  Allaman,  supra, 
the  court  Indicated  its  veneration  for  the 
common  law  as  a  system  and  duly  acknowl- 
edged the  general  authority  of  Its  rules,  but 
said:  "It  will  not  be  denied  that  In  every 
state  particular  rules  of  the  common  law, 
as  it  existed  In  England  prior  to  the  fourth 
year  of  the  reign  of  James  I,  are  not  con- 
sciously regarded  as  binding.  Many  others 
are  consciously  rejected,  and  new  rules,  the 
product  of  American  conditions,  departing 
widely  from  the  English  common  law  In  fact, 
and  qnite  indifferent  to  it  in  theory,  become 
established,  and  must  be  recognized  as  of 
controlling  authority.  Roles  of  law  have 
their  birth,  growth,  and  decay  like  graera- 
tlons  of  men,  and.  In  order  to  meet  the  ex- 
panding needs  of  the  Inhabitants  of  the  young 
ocnnmonwealth,  the  Legislature  enacted  the 
statute  of  1868  continuing  In  force  the  com- 
mon law  only  as  modified  by  constitutional 
and  statutory  law,  Judicial  decisions,  and  the 
conditions  and  wante  of  the  people." 

The  Legislature  has  not  expressed  Itself 
on  the  subject  of  the  common-law  doctrine 
under  consideration.  The  Constitution,  how- 
ever, contaliw  the  following  provisions:  "The 
liberty  of  the  press  shall  be  Inviolate;  and 
all  persons  may  freely  speak,  write  or  pub- 
lish their  sentimenta  on  all  subjects,  being 
responsible  for  the  abuse  of  such  right" 
"All  persons  for  Injuries  suffered  in  person, 
rapntatlcot  or  property,  lOiaU  hare  remedy 


by  due  course  of  law,  and  justice  admin- 
istered without  d^ay."  Bill  of  Rights,  H 
11,  18  (Gen.  St  1001,  93,  100).  It  Is  true 
that  constitutional  documents  of  this  char- 
aracter  are  Interpreted  according  to  the  com- 
mon law.  But  In  a  state  where  the  most 
profound  respect  for  the  character  of  Its 
womanhood  Is  native  to  the  people  Imputa- 
tions of  the  kind  In  question  cannot  be  re- 
garded otherwise  than  as  abuses  of  the  right 
of  free  speech.  Such  Is  the  plain  fact,  and, 
being  abuses,  responsibility  ought  to  follow 
for  their  utterance.  The  Incurable  wound 
to  the  victim's  feelings,  the  contempt  and' 
disrepute  into  which  sbe  Is  plunged,  her  ex- 
clusion from  the  society  of  the  pure,  and  oth- 
er degrading  consequences  of  the  slander  are 
the  direst  kinds  of  Injuries  suffered  in  r^u- 
tatlon.  Such,  again,  is  the  plain  fact  and 
for  such  injuries  she  ought  to  have  remedy 
by  due  course  of  law,  which  under  our  pro- 
cedure Is  by  civil  action  In  the  district  court 
Therefore  the  common-law  rule  Is  at  least 
out  of  sympathy  with  the  true  spirit  and 
purpose  of  these  provisions  of  the  Bill  of 
Rights.  The  rule  had  Its  origin  In  and  de- 
I  rived  Its  authority  from  a  dual  judicial  es- 
tablishment, not  only  unknown  In  this  coun- 
try, but  contrary  to  the  theory,  and  oppraed 
to  the  organic  frame  of  our  Institutions.  Hie 
reason  falling  the  rule  should  fall  as  in  tb» 
case  of  Hlllyer'B  impeachment,  supra. 

This  Is  not  the  case  of  a  principle  com- 
manding considerable  approval,  founded  upop 
fair  reason,  merely  of  questionable  wisdom 
and  which,  therefore,  ought  to  be  followed 
until  abrogated  by  the  Legislature.  It  is  thr 
case  of  an  outlawed  rule  of  negation  whos^ 
sole  function  has  always  been  to  thwart  nat- 
ural justice  In  one  of  the  dearest  and  tender- 
est  of  human  Interests.  Therefore  Ite  rejec- 
tion Is  justified  by  Duncan  v.  Baker  and 
I  Whltaker  t.  Hawley,  supra.  The  world  is 
I  censorious,  and  a  woman's  or  a  maiden's 
I  reputation  for  modesty  and  chastity  la  an 
asset  of  Inestimable  value.  Its  loss  rendenv 
her  poor  indeed.  Injury,  In  fact,  is  the  nec- 
essary result  of  such  a  deprivation,  whether 
or  not  the  sufferer  can  point  to  specific  dam- 
age In  a  few  paltry  dollars,  or  to  liability 
to  a  trifling  fine  If  the  charge  were  true. 
Therefore,  the  pleading  of  special  damages 
as  a  basis  for  relief  ought  to  be  treated  as 
a  useless  fiction  like  the  one  condemned  in 
Anthony  v.  Norton,  supra.  Taking  into  con- 
sideration the  origin  and  history  of  the  rol'^ 
the  reason  supporting  It,  its  character,  Its 
consequences,  and  the  degree  of  Its  apposlt*- 
ness  to  our  Constitution  and  system  of  laws. 
It  does  not  apply  to  the  conditions  or  meet 
the  needs  of  the  people  of  this  state,  and 
consequently  It  is  not  a  part  of  the  law  of 
this  state. 

This  problem  has  been  met  and  solved  by 
different  states  of  the  American  Union  in 
different  way&  In  some  the  rule  Is  obedient- 
ly observed.    In  some  It  Is  followed  undw 
'  protest — Is  characterized  as  a  disgrace  to  the 
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■tate— but  stni  im  followed.  In  lome  stat- 
atea  bave  reUorad  fmn  Its  iDlqnity  lu  whole 
or  In  put.  la  aoma  it  Is  CraBkly  repudiated 
by  tba  conrtB  beeaiue  It  lacks  the  sanctliHi 
of  reason  and  justice.  This  ooort  has  no 
lesUIatlre  AmctlooA.  As  Lord  Campbell  said. 
It  Is  here  onlr  to  dedare  the  law.  Under 
the  static  of  1868,  U  mast  determine  wheth- 
er a  role  ot  tba  comuKm  law  Invoked  In  a 
judicial  proceeding  contzarenes  the  Gonstl- 
tiUlon  OT  statutes  of  tiie  state,  or  has  bem 
modified  1^  jodldal  decision,  and  whether 
It  Is  adapted  to  the  condltl<Hui,  and  is  salt* 
-  able  to  the  needs  of  the  people  of  the  state^ 
This  duty  has  been  dlachargsd  In  the  present 
case. 

The  Jndsment  of  the  district  eoort  Is  re- 
Toraed,  and  the  cause  Is  remanded,  with  ine- 
struotlons  to  orernile  the  demurrer  to  the 
aeeond  connt  of  the  petition.  All  the  Jnatloes 
concurring. 

m  Kan.  1M) 

STATB  r.  WINTERS. 
(Sepreme  Conrt  of  Kansas.  Dec.  11.  1009.) 

1.  Cbiminal  Law  (f  1038*)— InffmcrciioRe— 
8tatdt(»t  PaoTisions  —  Sibiot  Obsbst- 

ANCE. 

The  statute  (0«a.  St  1901,  {  5881)  pro- 
viding that  the  trial  judge  in  a  criminal  case 
most' state  to  the  jnrj  all  matteis  of  law  neces- 
sary to  enable  them  to  give  a  Terdict  does  not 
express  a  public  poHcv  requiring  the  nullifica- 
tion of  all  proceedings  in  wbich  it  is  not  strictly 
observed.  It  merely  prescribes  a  role  ot  crim- 
inal proceduie,  tbe  benefita  <tf  which  a  defendant 
may  waiT& 

[Eld.  NoteL^Vor  other  eaiea,  see  Criminal 
Law.  Cent.  Dig.  |  2646;  Dea  Dig.  f  103&*] 

2.  CsniiNAX.  Law  (|  1137*)— InBrBuonoN»— 

A^EAI.. 

Generally  a  defendant  in  a  crfmlnsl  case 
may  waive  iastructions  upon  lesser  d^rees  and 
leaser  offenses  embraced  in  the  principal  crime 
diaiged  in  the  information  by  failing  to  make 
a  timely  request  for  them ;  and,  a  fortiori,  he 
does  so  by  objecting  to  the  giving  of  such  In- 
structions. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  300G ;  Dec.  Dig.  {  1137.*] 

&  CanaNAi.  Law  (f  1172*)— Hasiclbss  Ebbob 
— iRsrancnoivs  UFoir  IiIrbxob  Dbobu!  ob 
OrrsNSB. 

Generally  a  verdict  of  guilty  of  a  higher 
offenee  or  degree,  based  upon  satisfactory  evi- 
dence and  correct  instructions  relating  to  it,  ren- 
ders error  in  giving  or  refoBing  instructions  up- 
on inferior  degrees  or  offenses  Imioatezial. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Iaw,  Cent  Dig.  M  8104-^168;   Dee.  Dig.  | 


4.  LnciTATioNS  Ufoh  Rui^  Discussed. 

OmUations  upon  the  rules  stated  in  para- 
graphs 2  and  8  discnssed. 

(Syllabaa  by  the  Court) 

Anneal  from  District  Court,  Pawnee 
County;  Charles  B.  LobdeU,  Judge.  . 

Frank  Winters  was  convicted  of  an  as- 
sault with  a  deadl7  weapon  with  Intent  to 
kill,  and  he  appeals.  Affirmed. 


REPOBTOB.  <K«n. 

Garr  W.  Taylw  and  Geo.  A.  Nedey,  for 
appellant  F.  S.  Jadcson  and  W.  H.  Vernon, 
Jr;,  Cot  the  State. 

BTTROH,  J.  Appellant  was  oooTlcted  of 
the  crime  of  assault  with  a  deadly  weap(m»  a 
gun  and  gan  barrel,  with  lBt«it  to  UU.  He 
was  tniTtilng  overland  with  bis  wife  In  a 
wagon.  Parties  who  were  afterwards  wlt- 
neeses  at  tbe  trial  were  passing  near  whwe 
Bi^>dlant's  wagwk  stood,  when  they  dlsoovvE^ 
ed  him  In  the  aet  of  kicking  the  jvostrate 
body  of  his  victim.  He  halted  them  with  a 
threat  that  he  would  blow  their  brains  out 
and  said  he  had  killed  a  man  thw^  a  Mez- 
leaa,  and  that,  if  the  Ifezloan  were  not  dead, 
he  would  finish  him.  He  compelled  the  par- 
ties whom  be  had  arrested  to  go  to  the  place 
where  tbe  body  lay,  and,  when  it  was  ap- 
proached, he  oommenced  klddng  It  again. 
Hi*  Mexican  was  groaning,  but  was  uuoon- 
acions.  He  was  denuded  of  clothing  exc^ 
shoes.  Pieces  of  his  dolhing  were  lyli^ 
about.  His  head  was  Uoody  and  Ueedli^ 
and  there  were  a  number  of  wounds  on  oth- 
er parts  of  his  body.  His  head  had  reortved 
so  many  blovs  on  top  and  at  the  batik  that 
it  was  bruised,  and  literally  allt  Into  ideoea. 
Any  one  of  tbe  blom  would  bsve  rendered 
him  unconscious.  These  wounds  might  have 
boMi  ^t>diiced  by  a  gun  barrel  used  as  a 
dub.  Appellant  showed  the  witnesses  a  gun 
with  which  he  said  he  struck  the  Mexican, 
and  said  he  bnAe  the  stock  and  bent  the 
barrel  In  doing  so.  He  said  he  was  going  to 
take  the  body,  hog-tle  It,  put  it  oa  the  baiA 
of  his  wagon,  and  destroy  the  evidence.  His 
wife  wsnted  him  to  bitch  up  and  leave,  and 
he  knocked  her  down.  He  compiled  one  of 
the  witnesses  at  the  i»olnt  of  a  revolver  to 
hlteh  up  his  team  for  him.  On  the  trial  he 
and  his  wife  told  the  story  of  an  attack  on 
them  by  some  Mexicans,  and  of  resistance  In 
self-defenaa 

The  state  requested  the  court  to  Instruct 
the  jury  on  the  lesser  offenses  anbraced  In 
tbe  crime  charged  in  the  information.  Ap- 
pellant's attorney  objected,  his  objection  was 
sustained,  and  no  Instmctlon  was  given  re- 
lating to  assault  and  battery.  Appellant  now 
argues  that  tbe  statute  requiring  the  court 
in  charging  the  Jury  to  state  all  matters  of 
law  necessary  for  tbdr  Information  In  giv- 
ing their  verdict  (Gen.  St  1901,  S  5681)  Is 
mandatory;  that  no  request  for  such  an  In- 
Btrnctltm  Is  necessary}  and  that  a  defendant 
In  a  criminal  case  cannot  waive  the  require- 
ment tbe  statute  because  It  expresses  the 
public  policy  of  tbe  state  In  respect  to  this 
feature  of  criminal  procedure.  Very  eariy 
in  tbe  history  of  the  state  It  was  held  that 
the  statute  Is  imperative,  and  should  be 
ob^ed  vritbont  request  In  Craft  v.  State, 
8  Ean.  tiiO,  485,  the  defendant  was  c<mvicted 
of  murder  in  the  first  degrea  No  Instm& 
tlons  relating  to  inferior  d^rees  were  r»- 


•Vsr  other  eases  sm  same  toplo  sad  ssctlaa  NUHBBR  In  Dee.  ft  Am.  Digs.  1907  to  dats^  ft  R««tsr  IntaHa 
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quested  or  glTen.  Hie  court  aald;  "Another 
assignment  of  error  Is  that  the  eonrt  neg- 
lected to  Inform  the  ^nry  what  constituted 
murder  in  the  second  degree  and  the  four  de- 
grees of  mansl&ught^.  The  statute  inrovldes 
that  the  court  In  charging  the  Jury  'must 
state  to  them  all  matters  of  law  which  are 
necessary  for  their  Information  In  giving 
their  verdict*  It  also  provides,  In  substance 
that  upon  a  charge  of  murder  In  the  first  de- 
gree the  defendant  may  be  convicted  of  any 
offense  necessarily  included  therein,  which 
would  embrace  murder  in  the  second  degree 
and  the  various  degrees  of  manslaughter. 
Now,  inasmuch  as  It  Is  very  manifest  that 
murder  in  the  second  degree  and  all  the 
grades  of  manslaughter  are  necessarily  In- 
cluded Id  the  charge  of  murder  In  the  first 
degree.  It  was  the  imperative  duty  of  the 
court,  made  so  by  the  statute,  to  explain  all 
of  them  to  the  jury.  As  the  provision  Is 
plainly  imperative,  there  Is  no  necessity  for 
attempting  to  sustain  it  by  reason.  It  was 
error  to  omit  to  do  so."  In  the  case  of  State 
r.  Gnibb,  55  Ean.  678,  41  Pac.  951,  there  was 
a  question  whether  under  the  evidence  the 
completed  crime  of  rape  had  been  commit- 
ted. The  court  said:  "Although  the  defend- 
ant did  not  ask  any  Instruction  mi  to  the 
-law  of  an  attempt  to  commit  the  crime,  yet 
we  tblnk  the  court  ought  to  have  Informed 
the  jury  upon  the  subject"  These  cases  suf- 
ficiently illustrate  the  peremptory  character 
of  the  statute. 

Very  soon,  however,  It  became  apparent 
that  a  reversal  ought  not  to  follow  every 
failure  to  obey  the  statute.  In  the  case  of 
State  T.  Dickson,  6  Ean.  209,  the  syllabus 
reads:  *  •  •  And,  when  the  instructions 
complained  of  relate  to  a  degree  of  crime 
Inferior  to  the  principal  offense  charged  in 
the  information,  and  inferior  to  that  of 
which  the  defendant  Is  convicted,  they  will 
be  deemed  not  to  have  prejudiced  the  de- 
fendant, whether  erroneous  or  not."  This 
rule  was  given  a  place  In  the  syllabus  of  the 
decision  in  the  case  of  State  v.  Potter,  15 
Kan.  802.  which  also  announces  ttie  follow- 
ing principle:  "If  the  court  in  its  instruc- 
tions gires  in  general  terms  the  elements  of 
tiie  crime  charged,  and  it  is  not  ashed  by  de- 
fMidant  to  enlarge  upon  and  explain  further 
any  particular  element  or  feature  thereof,  no 
error  has  been  committed  in  falling  to  give 
fuller  and  more  explicit  Instructions  which 
will  justify  a  reversal."  The  ruling  In  State 
T.  Dickson  was  recognized,  but  not  discussed, 
in  the  cases  of  State  v.  Rhea,  25  Kan.  676, 
and  State  t.  Yarborough,  39  Ean.  581.i  In 
fbn  case  of  State  v.  Reed,  S3  Kan.  767,  37 
Pac.  174.  42  Am.  St  Bep.  322,  the  defendant 
was  charged  with  murder  In  the  firat  degree 
and  convicted  of  murder  in  the  second  de- 
gree. No  instructiw  relating  to  manslaugh- 
ter was  asked  or  given.  The  court  said: 
"There  is  a  further  complaint  that  the  court 
failed  to  submit  an  instruction  upon  man- 
sUuu^ter  in  the  second  degree.   Ab  the  In- 


struction complained  of  rdated  to  a  degree 
of  crime  Inferior  to  that  of  which  the  defend- 
ant is  convicted,  this  objection  becomes  Im- 
material"— citing  State  v.  Dickson,  State  v. 
Potter,  State  v.  Rhea,  and  State  v.  Yarbor- 
ough. In  the  case  of  State  v.  McCarty,  54 
Ean.  52,  36  Pac.  338,  no  Instruction  upon  the 
law  of  manslaughter  In  the  second  decree 
was  asked  or  given,  although  the  law  relat- 
ing to  other  degrees  of  manslaughter  was 
stated.  The  court  said:  "We  agree  with 
counsel  that  the  court  should  correctly 
charge  the  jury  as  to  all  the  law  appIlcaUe 
to  every  state  of  facts  fairly  supported  by 
evidence,  and  that  the  rule  declared  in  State 
T.  Dickson,  supra,  ought  not  to  be  extended  to 
unreasonable  limits.  But  where  the  Jury 
under  proper  liwtmctlons  have  found  a  de- 
fendant guilty  of  every  element  of  the  supe- 
rior offense,  erroneous  instructions  or  a  to- 
tal failure  to  instruct  with  reference  to  an 
offense  Inferior  in  degree  and  Including  less 
criminality,  cannot  logically  be  said  to  have 
Influenced  the  jury.  The  failure  of  the  court 
can  only  be  said  to  be  prejudicial  to  the 
defendant  on  the  theory  that  the  jury  fail- 
ed to  fully  comprehend  the  definition  of  thi> 
superior  degree,  or  milsconstrued  and  misap- 
plied the  law  to  the  facts.  To  indulge  In 
such  presumptions,  even  though  we  know 
that  mistakes  are  made  by  Juries  and  courts 
alike.  Is  to  overturn  the  whole  theory  of  the 
administration  of  justice."  In  the  case  of 
State  V.  Peak,  66  Kan.  701,  72  Pac.  237,  the 
defendant  was  convicted  of  selling  Intoxicat- 
ing liquors  and  keeping  a  nuisance,  contrary 
to  the  prohibitory  law.  The  opinion  reads: 
"Another  alleged  error  Is  that  the  court  in- 
structed the  Jury  that  under  the  Information, 
If  the  evidence  warranted,  the  defendant 
might  be  convicted  of  keeping  and  maintain- 
ing a  clubroom.  The  defendant  contends 
that  the  Information  was  not  drawn  under 
the  clubroom  provision  of  the  statute,  and 
contains  no  allegations  upon  which  the  de- 
fendant could  be  convicted  of  keeping  or 
maintaining  a  clubroom.  We  do  not  believe 
this  position  Is  well  taken.  The  facts  charg- 
ed in  the  information  are  sufficient  to  sup- 
port a  conviction  either  for  maintaining  a 
nuisance  under  the  nuisance  provision  of  the 
statute  or  for  keeping  a  clubroom  under  that 
provision  of  the  statute.  However,  since 
the  keeping  of  a  clubroom  Is  an  Inferior  de- 
gree of  the  offense,  and  since  the  Jury  found 
the  defendant  guilty  of  committing  the  great- 
er offense,  he  has  so  cause  to  complain  of 
the  Instruction  given"— citing  State  v.  Dick- 
son and  other  cases  to  like  effect  In  the 
case  of  State  v.  Clark,  60  Kan.  676,  77  Pac. 
287,  the  rule  of  State  v.  Dickson  was  invit- 
ed, but  a  formal  reqnest  had  been  mode  tm 
Instructions,  based  on  evidence  difficult  to 
Interpret  relating  to  inferior  degrees  of  the 
crime  charged.  The  court  Bald:  "Ai^llant 
asked  tbe  court  to  give  instructions  on  all 
the  degrees  of  manslaughter  except  the  first 
The  court  requested  counsel  to  formulate  a 
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theory  on  which  InBtructloiis  respecting  man- 
slaughter In  the  second,  third,  and  fourth 
degree  should  be  gireu,  which  he  failed  to 
do.  The  court  was  Justified  in  refusing  to 
instruct  on  manslaughter  In  the  first  d^ree, 
hut,  as  to  the  othra-  degrees,  the  failure  of 
counsel  to  formulate  a  theory  on  which  the 
court  might  instruct  was  not  a  aufflclent  rea- 
son for  such  refusal.  The  testimony  Itself, 
without  the  aid  of  counsel,  presented  to  the 
court  a  sufficient  theory  on  which  to  base  in- 
structions respecting  the  sererjil  degrees  of 
manslaughter  to  which  we  have  referred. 
Section  5681  of  the  Gen^l  Statutes  of  1901 
requires  the  court  In  a  criminal  case  to  state 
to  the  Jury  all  matters  of  law  which  are  nec- 
essary for  their  information  In  giving  a  ver- 
dict This  must  be  done  without  request 
from  the  defendant.  Craft  v.  State,  3  Kan. 
450."  In  the  case  of  State  v.  Walbe,  GO  Kan. 
183,  76  Pac.  408,  the  court  failed  to  instruct 
conc«TiIng  the  defense  of  alibi.  The  court 
said:  "He  did  not  request  the  giving  of  any 
instruction  to  the  Jury  specially  calling  their 
attention  to  this  matter  or  specially  explain- 
ing tlK  law  applicable  thereto,  and  no  such 
Instruction  waa  given.  This  omission  is  very 
strenuously  urged  as  error.  It  la  true  that  sec- 
tion 236  of  the  Oriminal  Code  (Gen.  St.  1901, 
§  5681)  requires  that  the  Judge  charge  the  Ju- 
ry in  writing,  and  in  such  charge  state  to 
them  all  matters  of  law  necessary  for  their 
information  in  giving  their  verdict.  But  this 
provision  cannot  be  construed  that  instruc- 
tions are  to  be  in  any  particular  form  or 
are  required  to  go  into  all  the  minutiae  of 
the  case.  Its  purpose  is  fully  satisfied  if 
such  InBtructions  be  sufficient  fairly  to  pre- 
sent the  salient  features  arising  upon  the 
law  of  the  case.  If  more  than  this  be  de- 
sired by  either  party,  it  should  be  specifically 
requested,  and  may  be  held  to  be  waived,  if 
not  so  requested."  In  the  case  of  State  v, 
CSlough,  70  Kan.  610,  79  Pac  117,  the  court 
omitted  to  instruct  concerning  lesser  offenses 
induded  in  the  general  charge  of  the  infor- 
mation. The  court  said:  ."Dven  If  the  court 
erred  in  Ite  instructions  to  the  Jury  or  in 
omitting  to  instruct  in  some  respects,  the  rec- 
ord fails  to  show  that  the  error  was  proper- 
ly called  to  the  attention  of  the  court.  No 
exception  was  taken  to  any  instruction  giv- 
en, and  no  request  appears  to  have  been 
made  for  additional  instructions.  The  atten- 
tion of  the  court  was  first  called  to  the  al- 
leged error  aft»  verdict  upon  tlie  presenta- 
tion of  a  motion  for  a  new  trial.  This  Is  not 
good  practice.  On  the  trial  of  criminal  cases 
attorneys  for  defendants  are  In  court  for 
the  purpose  of  protecting  the  Interests  of 
their  cHratts  In  every  legitimate  way.  They 
■hoald  not,  however,  lie  In  wait  to  cateh  the 
conrt  in  error  for  the  purpose  of  obtaining 
reversals,  but  should  claim  every  right  of 
the  client  at  the  inroper  time,  as  the  trial 
progresses,  and  ob<]ect  and  except  to  every 
advove  ruling  supposed  to  be  inimical  to  the 
rights  of  the  client  at  the  time  it  is  made.*' 


In  the  case  of  State  t.  Newton,  74  Kan.  661, 
S7  Pac.  757,  two  paragraphs  of  the  syllabus 
read  as  follows:  "Where,  in  a  criminal  pro»- 
ecution  upon  a  charge  of  murder  in  the  first 
degree,  the  evidence  points  so  strongly  to 
the  guilt  of  the  accused  in  the  highest  degree 
of  the  crime  as  practically  to  exclude  any 
theory  of  guilt  in  a  lower  degree,  and  where 
the  evidence  does  not  naturally  suggest  the 
absence  of  premeditation  and  deliberation  tn 
the  commlsBion  thereof  as  probable,  still  it  la 
the  duty  of  the  trial  court  to  define  and  In- 
struct in  reference  to  all  loww  degrees  of 
the  crime  of  which  there  is  any  reasonable 
theory  of  guilt  under  the  evidence.  In  such 
a  case,  however.  It  is  not  reversible  error 
for  the  court  to  omit  to  define  any  lower  ile- 
gree  of  the  crime  or  to  instruct  In  reference 
to  it  unless  its  attention  Is  challenged  there- 
to by  a  request  for  such  InstrucUon."  These 
cases  are  sufficient  to  Ulnstrate  the  Umita- 
tions  upon  the  compulsory  aspect  of  the 
statute  which  have  bem  recognized  since 
Graffs  Oase  was  decided  In  April,  1866^ 

From  all  the  decisions  noted  It  ma^  be  ccm- 
cluded  that  the  statnte  means  what  It  says 
and  should  be  followed;  but  that  a  duty 
rests  on  counsel  for  the  defendant  to  aid  and 
not  to  ambush  the  court,  and  conseqnoiay 
Instructions  should  be  requested  covering 
all  lesser  d^reea  or  lesser  crimes  inrolTed 
in  the  mzin  cha^  which  the  defendant  de- 
sires to  be  considered.  ▲  request  sufficient 
to  direct  the  mind  of  the  court  to  the  sot^eet 
is  enough.  Good  Instructions  need  not  be 
ottered,  or  a  good  theory  for  them  formulat- 
ed; and  the  evidence  itself  may  point  so 
plainly  to  the  necessity  for  such  instructions 
that  no  request  Is  necessary.  Generally, 
however,  a  failure  to  make  the  request 
waives  error  in  falling  to  Instruct,  and  gen- 
erally error  In  falling  to  instruct,  or  in  giv- 
ing wrong  instructions,  upon  lesser  degrees 
or  offenses,  works  no  prejudice  when  the  de- 
fendant is  convicted  upon  satisfying  evidraice 
of  a  higher  charge  under  correct  instructions 
relating  to  It  Should  it  appear  that,  if 
omitted  Instructions  duly  requested  or  clear- 
ly required  by  the  evidence  had  been  given 
the  jury  might  naturally  and  probably  have 
convicted  of  a  lesser  degree  or  offense,  the 
omission  will  constitute  prejudicial  »Tor. 

Such  being  the  law,  the  statute  In  question 
falls  far  short  of  declaring  a  public  policy 
which  nullifies  all  proceedings  not  strictly 
conforming  to  it  Neither  does  it  grant  a 
purely  personal  privilege  to  a  defendant  in  a 
criminal  case,  for  the  stete  may  hare  the 
right  to  instructions  of  the  character  discuss- 
ed notwithstanding  the  defendant's  objec- 
tion. State  v.  Newton,  74  Kan.  561,  566,  8! 
Pec.  757.  The  statute  merely  prescribes  a 
rule  of  criminal  procedure,  tiie  ben^ts  €t 
which  a  defendant  may  waive,  and  which  la 
qualified  by  another  statutory  rale  that;  en 
appeal.  Judgment  must  be  given  without  re- 
gard to  technical  errors  or  defects  or  tsctep- 
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tlons  which  do  not  affect  Bubstantlal  rights. 
(ieu.  St  1901.  i  5731.  In  this  case  the  de- 
fendant'B  objection  to  an  instmction  on  the 
subject  of  assault  and  battery  was  much 
stronger  as  a  waiver  than  the  mere  failure  to 
request  such  an  instruction  would  have  been, 
and  the  rerdlct  of  guilty  of  the  crime  chain- 
ed in  the  information  Is  so  clearly  and 
abundantly  supported  that  the  question  of  a 
mere  assault  and  battery  1b  no  longer  mate- 
rial. 

Complaint  Is  made  of  the  two  instructions 
which  were  given.  No  exception  was  taken 
to  them  at  tbe  time,  and  consequently  none 
Is  permissible  now.  However,  the  court  has 
examined  them,  and  Is  satisfied  they  are  not 
open  to  the  criticisms  made  upon  them. 

Misconduct  of  the  Jury  Is  urged.  The 
proot  falls  to  establlst)  the  charge.  At  most, 
the  testimony  of  the  only  witness  called  is 
merely  conflicting,  and  the  trial  court  has  de- 
termined its  true  effect. 

The  Judgment  of  the  district  court  1b  af- 
firmed.   Ail  the  Justices  coDcnning. 

to.  Kan.  t»y 

DODSON  r.  OOVBT. 

(Supreme  Court  of  Kansas.   Dec  11,  1909.) 

Chops  (|  2*)— Gontbaots— Pabtt  Furnishihg 
8bd. 

A  person,  having  the  right  to  cultivate  *and 
under  an  agreement  with  the  owner  that  he 
should  have  a  share  of  the  crop  for  planting  and 
harvesting  it,  agreed  with  another  person  that 
if  latter  would  faitush  tb«  seed  wheat  he 
should  have  one-fourth  of  the  crop  when  har- 
vested. The  seed  was  fomlshed  and  the  crop 
raised  end  harvested  in  accordance  with  the 
agreement  Held,  that  the  party  furnishing  the 
seed  was  the  owner  ot  <Hiefourth  of  the  wheat 
BO  harvested,  end  that  his  right  thereto  was  not 
affected  by  a  mortgage  given  by  the  other  party 
on  the  entire  crop. 

FBd.  Note.~Foi  other  cases,  see  Orops^  Dec 
Dig.  i  2.*] 

(SyUabos  by  the  Court) 

Appeal  from  District  Court,  Pratt  County; 
P.  B.  Glllett,  Judge. 

Action  by  B.  F.  Dodson  against  W.  M. 
Covety.  Judgment  for  defendant,  and  plaln- 
tlfl  appeals.  Affirmed. 

W.  B.  Hess  and  Charles  H.  Apt  for  appel- 
lant  R.  F,  Crick,  for  appellee. 

BENSON,  J.  This  action  was  brought  to 
recover  damages  for  the  conversion  of  wheat 
One  Tusing  had  agreed  with  a  landowner  to 
plant  and  harvest  wheat  for  a  share  of  the 
aop.  The  defendant,  Oovey,  furnished  the 
seed  upon  an  agreement  with  Tusing  that 
he  (Covey)  should  have  one-fourth  of  tbe 
crop  when  harvested.  The  wheat  planted  in 
pursuance  of  this  agreement  was  growing  in 
the  following  May,  when  Tusing,  being  In- 
debted to  the  plaintiff,  Dodson,  executed  to 
him  a  mortgage  upon  the  entire  growing 
crop.    Later,  when  the  harvest  time  ap- 


proached, Tnslng  concluded  that  he  had  no 
equity  in  the  wheat  and  refused  to  harvest  It 
Thereupon  the  defendant  informed  the  land- 
owner and  the  plaintiff  of  bis  Interest  In  the 
wheat  and  proposed  to  thresh  it  if,  upon  ex-' 
aminatlon,  he  concluded  that  it  would  be 
for  his  Interest  to  do  so.  After  such  exam- 
ination he  threshed  the  wheat,  delivered  It 
to  an  elevator,  and  received  the  money  there- 
for. Out  of  the  proceeds  he  paid  the  ex- 
penses of  threshing  and  marketing  the  wheat 
paid  the  landowner  his  share,  and  appropri- 
ated $139,  being  the  one-fourth  claimed  by 
him  to  his  own  use,  leaving  a  balance  of  $4, 
which  he  paid  to  the  plaintiff  on  the  mort- 
gage, leaving  $155  of  the  mortgage  debt  un- 
paid. The  plaintiff  claimed  this  $139  under 
his  mortgage,  and  brought  this  suit  to  recover 
it  The  plaintiff's  claim  was  based,  first  up- 
on an  allied  agreement  made  between  him- 
self and  the  defendant  at  the  time  they  de- 
termined to  harvest  and  thresh  the  crop,  to 
the  effect  that  the  defendant  was  to  do 
such  work,  pay  the  mortgage,  and  take  an 
assignment  thereof.  This  the  defendant  de- 
nied, and  asserted  that  while  be  had  agreed 
to  thresh  the  wheat  he  did  not  agree  to 
take  np  the  mortgage.  On  the  trial  this  Is- 
sue was  properly  submitted  to  the  Joiy  up* 
on  conflicting  evidence,  and  was  finally  de- 
termined the  special  flndlngs  of  the  Jury 
In  favor  fa  the  defendant  The  plaintiff  al- 
so aaserted  a  right  to  the  proceeds  of  sucb 
(ne-fourth  Interest  upon  the  further  ground 
that  the  defendant's  claim  hereto  was  not 
valid.  Thia  proposition  was  presented  to 
the  trial  court  by  the  following  request  for 
an  Instruction:  **Tou  are  Instructed  that  If 
you  find  that  a  contract  was  made  between 
Tusing  and  Covey  before  the  crop  was  sown, 
whereby  Oovey  was  to  get  one-fourth  of  the 
crop  for  furnishing  the  seed  to  plant  the 
same,  and  that  plaintiff  obtained  a  chattel 
mortgage  on  the  whi^e  of  the  crop  after  It 
was  growing,  and  took  possession  of  the  crop 
before  Oovey  exercised  any  right  over  it,  or 
any  new  agreement  was  made  between  hUa 
and  Tusing,  and  that  the  plaintiff  had  no  no- 
tice of  the  existence  of  Covey's  claim  at 
the  time  of  the  execution  of  the  mortgage, 
then  it  is  your  duty  to  find  for  the  plaintiff," 
Page  7,  Abstr.  This  instruction  was  refused, 
and  the  question  is  presented  whether  the 
defendant  owned  an  interest  in  the  wheat 
valid  as  against  the  mortgagee. 

It  is  contended  by  the  plaintiff  that  the 
relation  between  Tusing  and  the  defendant 
was  that  of  debtor  and  creditor  merely.  It 
must  be  conceded,  however,  that  If  there 
was  an  indebtedness,  it  was  only  conditional, 
for  If  the  crop  had  failed  no  obligation  would 
have  remained.  It  appears  to  have  been  a 
Joint  venture,  in  which  one  was  to  furnish 
the  labor,  and  the  other  the  seed  to  produce 
the  crop.   It  has  been  frequently  held  that 
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where  one  furntshes  land,  and  another  fur- 
nishes labor  to  raise  crops  which  are  to  be 
divided  between  them  when  harvested,  th^ 
become  tenants  In  common.  Jones  on  Land- 
lord &  Tenant,  fi  M;  12  Cyc.  979;  8  A.  & 
R  Bncycl.  of  Ll  (2d  Ed.)  §  325;  Sims  t.  Jones, 
54  Neb.  769.  75  N.  W.  150,  69  Am.  St.  Rep. 
711.  It  has  also  been  held  that  an  agree- 
ment between  a  renter  and  another  that  the 
latter  should  have  a  portion  of  the  crop  to 
be  grown  upon  the  rented  premises  If  he 
will  help  to  plant  and  harvest  It  constitutes 
the  parties  tenants  In  common  of  the  crop 
so  produced.  Sims  v.  Dame,  113  Ind.  127, 
16  N.  B.  217.  The  same  rule  was  applied  In 
Tripp  T.  RUey,  16  Barb.  {N.  T.)  333,  and  in 
Putnam  v.  Wise,  1  Hill  (N.  T.)  234,  37  Am. 
Dec.  309.  "Where  two  persons  enter  Into 
an  agreement  for  the  production  by  manufac- 
tore  or  otherwise  of  any  kind  of  property  to 
be  shared  between  them,  each  party  con- 
tributing to  the  expense  of  production  either 
In  tabor,  materials,  or  otherwise,  they  be- 
come teoants  In  common  of  the  product  of 
their  labor,  capital,  or  expenditure.**  17  A. 
&  B.  Bncycl.  of  L.  (2d  Bd.)  603. 

The  seed  wheat  furnished  by  the  defend- 
ant having  been  combined  with  the  labor  of 
Tuslng  to  produce  the  crop,  under  the  agree- 
ment that  the  defendant  should  have  one- 
fourth  of  it,  he  became  the  owner  of  that 
interest,  and  tala  right  thereto  could  not  be 
affected  b7  s  mortsage  to  which  he  waa  not 
a  party. 

The  judgment  Is  affirmed.  All  the  Justices 
concur. 


(U  Kan.  878) 

EBRB  V.  COBBRLT. 

(Snpnme  Court  of  Kansas.  Dea  11,  1909.) 

1.  Costs  ({  42*)— Taxation. 

An  action  waa  commenoed  before  a  justice 
of  the  peace,  io  which  the  plaintiff  claimed  judg- 
ment upon  each  of  two  separate  and  distinct 
canaes  of  action  growing  out  of  two  separate 
and  distinct  traDsactions,  one  tor  $30  and  the 
other  for  $195.  The  action  waa  commeoced  Au- 
gust 2,  1907.  The  claims  were  each  due  August 
1,  1007.  When  the  case  was  set  for  trial,  Au- 
gust 9,  1907,  the  defendant  by  answer  admit- 
ted liability  for  the  $30  and  paid  the  mon- 
ey Into  court,  which  the  plaintiff  did  not  ac- 
cept. The  defendant  pleaded  payment  as  to  the 
oUler  Item,  and  a  Mai  was  bad  thereon  in 
which  the  defendant  was  defeated.  An  appeal 
was  ta^en  to  the  district  court,  where  a  trial 
was  had  upon  the  same  item  only,  and  the 
plaintiff  was  defeated.  By  direction  of  the 
court  the  jnry  returned  a  verdict  In  favor  of  the 
plaintiff  ror  the  nncontested  item  of  $30,  with 
tntereat  from  August  1,  1907.  The  interest  on 
the  $30  from  August  1st  to  August  9th  amount- 
ed to  less  than  5  cents,  and  it  waa  not  included 
In  tiie  paymenL  Plaintiff  insisted  that  because 
flt  this  difference  between  the  payment  and  the 
lei^very  all  the  costs  should  he  taxed  to  the  de- 
fendant. The  court  rendered  judgment  on  this 
Item  for  the  plaintiff,  including  Interest  from 
August  1.  Iwl,  according  to  the  verdict,  and 
taxed  the  costs  which  accrued  prior  to  August 
Sth,  when  the  $30  was  paid  into  court  to  the 


defendant,  and  the  remainder  to  the  phdnttff. 
HeU  not  error. 

[Bd.  Note.— For  other  cases,  Bett  Costs,  Omt. 
Dig.  I  158 ;  Dea  Dig.  {  42.*] 

2.  TbIAL    (I    244*)  —  iNSTKUOnONS  —  Uhduk 

Pbominbnce  to  Evidence. 

Where  the  evidence  upon  a  material  fact 
Is  circumstantial  and  cocfiicting,  it  is  not  error 
for  the  court  to  refuse  an  instruction  which  se- 
lects part  of  such  evidence,  and  gives  it  undue 
prominence  and  importance,  to  the  exclusion  of 
other  evidence  equally  material. 

[Bd.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  $S  578y  579;  Dec  Dig.  %  244.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  W.  S.  Kerr  against  Horace  Oo- 
berly.  Judgment  for  plaintiff  before  a  jus- 
tice, and  defradant  appeals.  Judgment  for 
plaintiff,  and,  from  an  order  as  to  costs, 
plaintiff  appeals.  Affirmed. 

F.  L.  Martin,  for  appellant  Simmons  ft 
Tyler,  tot  appellee. 

QRAVBS.  J.  This  Is  an  appeal  from  the 
district  court  of  Reno  county.  The  principal 
question  involved  relates  to  the  taxation  of 
costs.  On  August  2,  1907,  W.  S.  Kerr  filed 
a  bill  of  particulars  before  a  Justice  of  the 
peace,  in  which  be  asked  Judgment  against 
Horace  Coberly  upon  two  separate  and  in* 
dependent  claims,  one  being  for  $30  due  Au- 
gust 1,  1907,  for  pasture,  and  the  other  $195 
due  for  plowing.  On  Anguat  9,  1907,  the  day 
set  for  trial,  both  parties  appeared.  At  that 
time  the  defendant  filed  an  answer,  in  whldi 
he  admitted  bejng  indebted  on  the  claim  for 
$30,  and  alleged  that  a  few  days  before  it 
became  due  be  tendered  the  amount  to  the 
plaintiff,  which  was  refused.  As  to  the  $195 
claim,  he  alleged  payment  At  the  same  time 
the  defendant  paid  to  the  Justice  of  the  peace 
the  sum  of  $30,  which  was  accompanied  with 
a  written  memorandum,  whldi  reads:  "De- 
fendant now  tenders  Into  court  with  his  an- 
swer the  sum  of  thirty  dollars  in  cash  here- 
tofore admitted  to  be  due  plaintiff  from  de- 
fendant In  settlement  of  said  debt"  Tb6 
plaintiff  did  not  accept  the  money  and  the 
trial  proceeded.  The  Justice  found  In  favor 
of  the  plaintiff,  and  the  defendant  appealed 
to  the  district  court,  where,  upon  a  trial, 
the  plaintiff  failed  to  recover  upon  the  claim 
for  $195.  The  offer  of  $30  which  had  been 
kept  good  not  having  been  accepted,  that  Item 
was  submitted  to  the  Jury  under  an  instruc- 
tion, which  reads:  "I  instruct  you,  gentle- 
men of  the  jury,  ttiat  on  the  first  item  of 
$30  for  pasture  land  It  Is  admitted  by  the 
defendant  that  this  amount  Is  due  to  the 
plaintiff,  and  that  your  verdict  as  to  that 
Item  should  be  for  the  plaintiff  for  $30." 
The  Jury  returned  a  verdict  upon  this  Itan 
for  $30,  with  Interest  from  August  1  at  6 
iwr  cent.  The  court  entered  Judgment  oo 
this  Item  for  the  plaintiff  according  to  the 
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r«rd!ct,  vhl(^  exceeds  the  offer  made  In  a 
sum  lees  than  five  cents.  The  court  held  that 
the  payment  made  In  court  and  kept  good 
thereafter  was  equivalent  to  an  offer  to  con- 
fess Judgment  under  the  statute.  The  costs 
which  accrued  up  to  August  &th  were  there- 
fore taxed  to  the  defendant,  amounting  to 
$21.10.  The  costs  accruing  after  that  date 
were  taxed  to  the  plaintiff  amounting  to  $242.- 
46l  No  costs  accrued  in  the  case  on  account 
of  the  $30.  They  were  all  made  in  the  contest 
concerning  the  $195,  and.  the  plaintiff  baring 
failed  to  recover,  the  costs  should  properly 
be  taxed  to  him.  The  fact  that  the  $30  item 
was  not  Involved  In  the  litigation,  but  was 
recognized  in  Qie  action  as  a  mere  formally, 
ought  In  fairness  to  exempt  it  from  i)eing 
ttsed  for  the  mere  purpose  of  carrying  the 
costs  of  the  case.  The  defendant  wanted  to 
pay  the  $30  before  it  was  due,  and  after  It 
was  due,  and  all  during  the  litigation;  and 
the  refusal  to  acc^t  the  repeated  offers  of 
the  defendant  was  not  due  to  the  fact  ttiat 
the  plaintiff  was  claiming  more,  but  a[^ar- 
mtly  it  was  to  prevent  any  possible  embar- 
rassment In  the  coUecUou  of  the  larger  Item 
on  account  of  such  acc^tanc&  It  would 
have  be«a  fair  and  Just  to  tax  all  the  costs 
to  the  plaintiff  Including  the  $21.10  taxed 
to  the  defendant  because  they  were  all  made 
in  the  contest  wherein  the  plaintiff  lost.  It 
would  seem  unjust  and  grossly  unfair  to 
ecnnpel  the  defendant  to  pay  $263.70  costs 
for  the  mere  omission  to  teMer  the  few 
cents  Interest  for  which  no  demand  was  made 
and  no  (Ejection  as  to  amount  suggested  at 
the  time  the  money  was  paid.  The  substan- 
tial rights  of  the  plaintiff  have  not  been  ma- 
terially prejudiced  by  the  Judgment  of  the 
court,  and  therefore,  even  if  the  acts  of  the 
court  complained  of  were  errraieous,  they 
are  unavailing  here  under  section  581  of  the 
Code  of  1009. 

As  to  the  item  of  $195,  defendant  testified 
that  <ai  November  1,  1906,  he  gave  his  note 
for  that  amount  due  August  1,  1907;  that 
subsequently  he  paid  the  note,  and  received 
it  from  the  plaintiff.  The  plaintiff  denied 
tills  statement  The  defendant,  to  corroborate 
his  statement,  produced  the  note,  and  was 
fully  interrogated  as  to  how  and  when  he 
obtained  the  money,  and  many  inquiries  were 
made  concerning  the  transaction  of  payment 
for  the  purpose  of  weakening  his  testimony. 
At  the  close  of  the  evidence,  the  plaintiff  re- 
quested an  Instructitm  to  be  given  which 
reads:  "The  Jury  are  instructed  that  the 
note  In  evidence  not  having  been  marked 
paid  is  not  a  receipt  and  Is  not  evidence  of 
payment."  This  was  refused,  and  the  re- 
fusal is  urged  here  as  «Tor.  The  note  was 
not  offered  as  proof  of  payment,  but  merely 
as  a  circumstance  corroborative  of  the  tes- 
timony of  the  defendant,  who  testified  that 
payment  was  made.  The  instruction  refused 
Qnduly  magnified  the  Importance  of  the  note 


as  evidence  of  payment,  and,  if  given,  might 
have  been  misleading ;  and  we  think  it  was 
properly  refused.  The  instructions  given  by 
the  court  upon  the  subject  of  payment  were 
full,  very  clear,  and  not  likely  to  be  misnn- 
derstood. 

Upon  the  whole  case,  we  think  tiiat  Justice 
was  done,  and  the  Judgment  Is  affirmed.  All 
the  Justices  concarrlng. 


(81  Kan.  SZ8) 
E0SON  V.  CITY  OF  OIiATHRt 
(Supreme  Court  of  KauBaa.   Dec.  11,  1909.) 

1.  MniTiCiXPAi,  CraFOBATions  (H  724,  745%*) 
— BBFEAL  OV  STBKKT  RUX.WAT  Franchibs— 

LiABiLiTT  OF  City. 

A  city  ia  not  liable  In  damages  for  the 
repeal  of  a  atreet  railway  franchise  ordinance 
which  does  not  engage  Uie  <Atj  In  any  private 
proprietary  capacity,  nor  tor  ne  conduct  of  its 
officeni  in  publishing  and  subBequently  enfordng 
the  repealing  ordinance. 

[Ed.  Note.— For  other  casM,  see  Municipal 
Corporattona,  Dea  Dig.  H  'Taft,  746%*} 

(Syllabus  by  the  Court) 

2.  MUNICIFAI,  CoBpOBATions  (S  724*)— Lka- 
BILITT  or  CiTV— "IWOSBD  DUTISB." 

"Itnposed  duties"  for  the  neglect  of  which 
a  city  may  be  liable  are  thoee  which  are  super- 
added to  merely  governmental  fonctions  like  the 
special  private  corporate  duty  to  maintain 
streets  in  a  safe  condition  for  public  travel, 
or  the  duty  to  maintain  and  nanace  corporate 
property  so  that  city  employ^  shall  have  safe 
places  in  which  to  work. 

[Ed.  Note.— For  other  cases,  see  Hnnldpal 
Corporations,  Dec.  Dig.  |  724.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; w.  H.  Seldou.  Judga 

Action  by  Street  Railway  Company  against 
the  City  of  Olathe.  Demurrer  to  the  petition 
sustained,  and  J.  A.  Edson.  receiver  of  the 
company,  ai^aled.  Affirmed. 

Ogg  &  Beott,  A.  F.  Hunt,  and  8.  F.  Saaton. 
for  appelant  a  L.  Bandall,  for  tppdlee; 

BURCH,  J.  The  railway  company  sued 
the  city  for  damages  foUowfng  the  repeal  of 
an  ordinance  granting  the  use  of  the  streets 
of  the  cit7  tot  the  construction  and  operation 
of  a  street  and  intemrban  railway.  A  de- 
murrer was  sustained  to  the  petition,  and  the 
railway  company,  by  its  receiver,  appeals. 
After  alleging  the  passage  at  the  ordinal  or- 
dinance, acceptance  of  its  terms,  and  compli- 
ance with  its  conditions  on  the  part  of  the 
plaintiff,  the  petition  proceeds  as  follows: 
"The  plaintiff  further  avers  that  notwith- 
standing its  rights  In  the  premises,  the  said 
defoidant  refused  to  permit  said  plaintiff  to 
enter  said  city  for  the  purpose  of  construct- 
ing and  operating  its  line  of  railway  as  pro- 
vided for  in  said  ordinance,  and  to  enjoy  the 
franchise,  rights,  and  prlvll^es  by  said  ordi- 
nance conferred,  and  therein  did  on  the  2Stii 
day  of  June,  1906,  enact  a  certain  ordinance 
repealing  the  ordinance  hereinbefore  mention- 
ed of  May  21,  1906,  and  from  thence  on  did 


•For  otlwr  casM  sm  hum  topio  sod  uetkm  HUHBBH  In  Deo.  *  Am.  Diga.  1907  to  i*t».  A  R^orter  ladaxM 

tBeluarlng  pending. 


Digitized  by 


Google 


S22 


105  PAOraiG  BEPORTOB. 


(Kan. 


refuse  to  allow  the  said  plalntlfF  the  enjoy- 
meot  ot  Ito  aforesaid  franchise,  and  contract 
right  and  prlvllegeSr  and  did  refuse  to  ap- 
prove plaintiff's  bonds,  plans,  and  specifica- 
tions and  repudiated  said  contract,  a  copy  of 
which  ordinance  of  repeal  1b  hereto  attached 
and  made  a  part  hereof,  which  Bald  repealing 
ordinance  was  duly  published  in  the  Olathe 
Republican  Tribune,  the  official  paper  of  said 
dty."  The  franchise  ordinance  designated 
the  streets  to  be  used,  coTered  folly  the  sub- 
jects of  coDstnictlon.  maiDtenauce.  and  opera- 
tion, and  prescrllwd  many  regulations  In- 
tended to  conserve  the  rights  of  the  general 
public  to  use  the  streets,  and  In  other  respects 
to  protect  and  promote  the  public  welfare.  It 
required  that  connection  be  made  with  the 
street  railway  system  of  Kansas  City,  Mo. 
Some  of  the  proprietary  rights  of  the  city 
which  would  necessarily  be  affected  by  the 
exercise  of  the  prlvll^es  granted  were  pro- 
tected, but  no  Independent,  private,  proprie- 
tary corporate  object  or  advantage  was  sought 
to  be  obtained  by  means  of  the  franchise, 
and  the  city  assumed  no  obligation  of  a  pri- 
vate proprietary  nature.  A  right  of  repeal 
under  certain  circumstances  was  reserved, 
the  railway  company  was  required  to  give 
bond  for  the  performance  of  conditions  im- 
posed, and  was  required  to  file  with  the  city 
clerk  plans  and  spedflcationB  of  construction 
work,  to  be  approved  by  the  city  council  be- 
fore construction  commenced.  The  damages 
claimed  were  cost  of  condemnation  proceed- 
ings, attorney  fees,  loss  of  profits,  deprecia- 
tion In  the  market  value  of  bonds  at  the  time 
on  sale,  and  some  other  Items.  Evidently  the 
petition  was  prepared  on  the  theory  that  the 
repeal  of  the  franchise  ordinance,  and  the 
consequent  damage,  created  a  cause  of  action 
against  the  city.  The  general  statement  that 
the  city  refused  to  permit  the  plaintiff  to  en- 
ter the  dty  Is  limited  by  the  specification  as 
to  how  the  refusal  was  accomplished,  "and 
therein  did  on  the  25tb  day  of  June,  1006, 
enact  a  certain  ordinance  repealing,"  etc., 
and  the  repealing  ordinance  was,  of  course, 
the  act  of  obstruction  and  repudiation  actual- 
ly relied  on.  In  the  principal  brief  the  cause 
Is  argued  as  If  the  repeal  of  the  franchise  or- 
dinance occasioned  the  damage  and  furnished 
the  foundation  ot  the  action.  An  attempt  la 
made  to  fortify  the  argument  In  a  reply  brief, 
but  in  an  addendum  to  the  r^ly  brief  the  po- 
sition is  abandoned  altogether.  The  plaintiff 
now  relies  on  the  so-called  ministerial  act  of 
publishing  the  repealing  ordinance,  the  subse- 
quent refusal  of  the  city  to  approve  Its  bonds, 
plans  and  speclflcatlons,  the  subsequent  re- 
fusal to  allow  the  plaintiff  to  enjoy  Its  fran- 
chise, and  the  subsequent  repudiation  of  the 
contract.  These  points  will  be  noticed  as  if 
the  theory  of  the  petition  really  anbraced 
them. 

The  statute  requires  all  ordinances  of  cities 
of  the  second  class,  except  those  for  the  mere 
appropriation  of  money,  to  be  published  be- 
fore they  t>ecome  effective.   Enactment  and 


,  publication  combine  to  make  the  law.  They 
constitute  separate  stages  of  the  process 
whereby  municipal  law  comes  Into  being,  and, 
whenever  city  officials  act  a  public,  politi- 
cal governmental  capacity  for  the  passage  of 
an  ordinance,  they  act  in  the  same  capacity 
for  the  publication  of  It.  City  ordinances  re- 
lating to  matters  of  general  public  concern 
have  the  force  and  effect  of  law.  Yount  v. 
Denning,  52  Kan.  629.  636,  35  Paa  207.  The 
city  is  delegated  agent  of  the  sovereignty  to 
establish  the  law  In  the  municipal  territory, 
and  the  agency  lasts  until  the  end  Is  attained. 
This  Is  not  a  case  Involving  simply  the  min- 
isterial execution  of  work  laid  out  by  an 
ordinance,  after  legislative  discretion  has 
ended.  City  of  Leavenworth  v.  Casey,  Mc- 
Cahon,  124.  1  Kan.  (Dassler  Ed.)  550;  Bow- 
den  V.  Kansas  City,  €9  Kan.  687,  590,  77 
Pac.  573,  36  L.  R.  A.  181,  105  Am.  Bt  Rep. 
187.  While  legislative  discretion  over  the 
contents  of  the  ordinance  may  have  ended 
with  the  proceedings  In  the  council  cham- 
ber, the  governmental  function  of  promul- 
gating public  law  did  not  end  until  the  ordi- 
nance was  published  in  due  form.  There- 
fore the  city  is  under  no  more  liability  for 
the  conduct  of  Its  officers  In  publishing  an 
ordinance,  whereby  it  acquires  the  quality 
of  law,  than  It  is  for  the  conduct  of  the 
same  officers  in  considering  the  ordinance 
I  section  by  section  or  in  voting  upon  it. 
j  Concerning  the  other  matters  supposed  to 
j  entail  liability,  refusal  to  approve  bonds, 
I  etc.,  after  the  repeal,  re-repudlation  of  the 
franchise,  and  re-refusal  to  permit  It  to  be 
enjoyed,  the  question  is:  In  what  capacity 
was  the  city  acting?  If  It  acted  as  an  agent 
of  the  sovereignty  upon  a  subject  of  general 
public  concern,  dissociated  from  any  pri- 
vate, proprietary,  corporate  right.  It  shares 
the  sovereign's  Immunity  from  suit  In 
granting  the  franchise  the  city  acted  In  a 
purely  governmental  capacity.  It  sought  to 
promote  the  general'  welfare  and  nothing 
else.  It  had  no  private,  proprietary  end  in 
view,  obtained  no  advantages  of  that  char- 
acter, and  assnmed  no  obligations  of  that 
kind.  The  repealing  ordinance  dealt  with 
the  same  subject,  the  general  welfare,  and 
nothing  else.  The  subsequent  measures  tak- 
en by  the  city  pursuant  to  the  repealing  or- 
i  dlnance  and  by  way  of  Its  enforcement  be- 
:  long  to  the  same  category.  They  were  pure- 
I  ly  governmental  measures  taken  by  the  city 
i  as  the  agent  of  the  state  tor  the  promotion 
I  of  the  public  good,  and  had  no  private  cor- 
!  porate  aspect  whatever.  What  the  city  of- 
ficials did  was  to  prevent  the  streets  from 
;  being  invaded  and  permanently  occupied 
:  by  the  plaintiff  ipith  its  ties  and  rails  and 
wires  and  poles  and  moving  cars,  to  the 
detriment  of  the  traveling  public.  It  may 
be  that  the  repealing  ordinance  was  void. 
It  may  be  that  the  conduct  of  the  city  con- 
firmatory of  the  repeal  was  all  wrong,  op- 
pressive, and  Injurious  to  the  plaintiff.  But 
I  since  the  mayor  and  council,  and  other  of- 
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flclals,  If  any,  acted  not  for  the  pecallnr  pri- 
vate advantage  of  the  corporation  but  ns 
representatives  of  the  state  in  a  matter  of 
general  public  Interest,  tlie  city  is  no  more 
liable  In  damages  for  what  they  did  than 
the  state  Itself.  **Act8  done  by  the  mayor 
and  aldermen,  or  the  mayor  alone,  to  keep 
the  streets  clear  of  obstrnctlons,  are  acts 
done  by  them  as  public  officers,  and  not  as 
agents  of  the  city,  and  for  such  acts  the 
dty  was  not  liable  to  be  sued."  Haskell  v. 
New  Bedford,  106  Mass.  208.  211.  The  dis- 
tinction between  the  governmental  and  pro- 
prietary functions  of  municipal  corporations 
and  their  offleers  has  been  stated  and  acted 
upon  so  many  times  that  authorities  are  su- 
perfluous. Some  of  the  numerous  Kansas 
cases  are  the  following:  State  ex  rel.  v. 
Hunter,  88  Kan.  578,  17  Pac.  177 ;  Peters  v. 
City  of  Undsborg,  40  Kan.  654,  20  Pac.  490; 
La  Clet  V.  City  of  Concordia,  41  Kan.  823, 
21  Pac.  272,  18  Am.  St  Rep.  285;  City  of 
Caldwell  V.  Pmnelle,  57  Kan.  511,  46  Pac. 
949;  State  v.  Water  Co.,  61  Kan.  547.  60  Pac. 
387;  Freeman  v.  Chanute,  63  Kan.  573.  66 
Pac.  647;  Water  Co.  v.  Cherry  vale,  65  Kan. 
219,  69  Pac.  176;  Asher  v.  Water  Co.,  66 
Kan.  496,  71  Pac.  813,  81  L.  R.  A.  52;  Bow- 
den  T.  Kansas  City,  69  Kan.  587,  77  Pac. 
578,  68  li.  R.  A.  181,  105  Am.  St  Rep.  187. 
The  following  statement  appears  In  the  plaln- 
tllTB  brief:  'That  In  granting  franchises, 
authorizing  water,  gas,  telephone,  railroad, 
and  other  companies  to  set  poles,  lay  pipes, 
and  tracks,  and  otherwise  use  and  occupy 
its  streets,  mtmlclpal  corporations  exercise, 
not  l^slatlve  or  governmental  powers,  but 
quasi  private  power  conferred  by  law,  and 
in  such  matters  are  governed  by  the  same 
rules  that  apply  to  an  Individual  or  a  pri- 
vate (X>n>oratlon,  Is  settled  law  In  this  state. 
State  V.  Water  Ca,  61  Kan.  547,  661.  60 
Pac.  837;  Water  Co.  t.  Caierryval^  65  Kan. 
219,  228,  69  Pac.  176." 

The  cases  cited  do  .not  so  hold,  and  such  is 
not  the  law.  In  the  case  of  State  v.  Water 
Co.,  61  Kan.  647,  60  Pac.  337.  the  city  of 
Topeka  rented  from  the  water  company,  to 
which  a  franchise  was  granted,  150  hydrants, 
and  agreed  to  pay  rent  for  them  In  the  sam 
of  $700  per  year.  The  water  company  fur- 
ther agreed  to  establish  any  additional  hy- 
drants the  dty  required  for  which  the  city 
agreed  to  pay  $50  per  year  each.  It  was 
further  provided  that  the  company  would 
erect  10  hydrants  on  each  mile  of  extensions 
of  pipe,  for  which  the  dty  should  pay  $500 
per  annom.  After  the  number  of  hydrants 
reached  800,  the  dty  was  to  have  water  for 
additional  Are  hydrants  free  on  paying  the 
cost  of  the  hydrants  and  connections.  In 
view  of  the  purely  proprietary  features  of 
the  ordinance,  the  court  said:  "In  the  mak- 
ing of  said  contracts  evidenced  by  ordinan- 
ces, the  dty  was  not  exercising  legislative  or 
governmental  powers,  but  quasi  private  pow- 
er conferred  by  law,  and  In  such  matters  It 
could  exercise  its  business  affairs  governed 


by  the  same  rules  as  apply  to  an  Individual 
or  a  private  corporation."  In  the  case  of 
Water  Co.  v.  Cherryrale,  65  Kaa  219.  69  Pac. 
176,  the  city,  besides  granting  the  water  com- 
pany a  franchlee,  rented  45  hydrants  at  an 
annual  rental  of  $2,700,  and  reserved  the 
right  to  buy  the  plant  at  the  expiration  of  a 
stated  term.  The  litigation  arose  out  of  the 
business  features  of  the  ordinance,  and  the 
court  said:  "In  the  making  of  such  contract 
the  dty  exercised  quasi  private  power,  and 
was  -governed  by  the  rules  applicable  to  an 
individual  or  a  private  corporation."  Water 
Co.  V.  Oierryvale,  65  Kan.  219,  228,  69  Pac. 
176,  179.  Cases  from  other  jurisdictions  are 
cited  with  the  same  lack  of  discrimination  to 
sustain  the  proposition  advanced  In  the  brief, 
and  they  need  not  be  reviewed  at  length. 
State  V.  Gates,  190  Mo.  540,  89  S.  W-  881,  2 
Ij.  R.  A.  (N.  S.)  152.  Is  perhaps  an  exception, 
and.  being  exceptional,  is  not  controlling. 
Likewise,  in  the  cases  dted  to  show  pecunia- 
ry liability  on  the  part  of  dties  for  breaches 
of  franchise  ordinances,  business  afTalrs,  and 
not  governmental  conduct  furnished  the 
ground  of  action.  A  city  may  grant  water, 
gas,  electric  light  telephone,  and  street  rail- 
way franchises,  and  utilize  none  but  its  gov- 
ernmental powers,  as  the  dty  of  Olathe  did  in, 
this  case ;  and  so  long  as  city  officials  conflne 
themselves  to  the  exercise  of  such  powers, 
and  do  not  involve  the  corporation  on  its 
proprietary  side,  it  will  not  be  held  responsi- 
ble In  damages  for  misuser.  The  plaintiff 
says  the  enforcement  of  the  repealing  ordi- 
nance derives  It  of  property  without  due 
process  of  law.  and  consequently  the  remedy 
lies  In  an  action  for  damages.  The  premises 
may  be  granted  without  stopping  to  analyze 
It  for  the  conclusion  does  not  follow.  The 
mayor  and  coundl  were  not  acting  as  private 
corporate  agents,  but  as  public  officials  clothed 
with  delegated  sovereign  authority,  and  the 
remedy  was  to  institute  appropriate  proceed- 
ings to  restrain  them  from  executing  the  re- 
pealing ordinance,  and  so  from  Interfering 
with  the  iilalntlff*B  enjoyment  of  Its  fran- 
chise. 

The  plaintiff  seeks  to  evade  the  principle 
Involved  by  giving  a  name  to  the  violated  ob- 
ligation. It  is  said  the  duty  not  to  deprive 
the  plalntiCt  of  its  frandiise  was  an  "Im- 
posed" dnty  Just  as  the  publishing  of  the  re- 
pealing ordinance  was  called  a  "ministerial" 
act  The  duty  not  to  Impair  the  obligation 
of  the  contract  resulting  from  the  acceptance 
of  the  franchise  by  repealing  the  franchise 
ordinance  might  as  well  be  called  an  "im- 
posed" duty,  but  the  plaintiff  has  conceded 
that  reparation  for  Its  breach  does  not  lie 
In  damages.  The  reason  for  nonliability  Is 
the  same  in  both  cases.  Imposed  duties  for 
the  neglect  of  which  the  dty  may  be  liable 
are  those  which  are  superadded  to  merely 
governmental  functions,  like  the  special  pri- 
vate corporate  duty  to  maintain  streets  tn 
a  safe  conattlon  for  public  travel  (Gould  v. 
City  of  Topeka,  82  Kan.  485,  4  Fac.  822,  4» 
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Am.  SepL  408),  or  fbe  qpedal,  private  cori>o- 
rate  daty  to  maintain  and  manage  corporate 
property  so  tbat  city  employte  shall  liare 
safe  places  In  which  to  work  (Bowden  t. 
Kansas  City,  68  Kan.  5S7,  77  Pac.  S73,  66  L. 
R.  A.  181,  lOS  Am.  8t  Rep.  187).  The  con- 
stltotlonal  mandates  Invc^ed  came  to  the 
officials  merely  as  rules  to  be  observed 
In  title  performance  of  their  goT^mmental  du- 
ties, and  not  as  special  increment  to  the  pri- 
vate corporate  duties  of  the  municipality. 

In  the  reply  brltf  the  argument  1b  advanced 
for  ttie  first  time  tliat  on  the  face  of  the  pe- 
tition there  Is  no  legitimate  excuse  for  the 
conduct  of  the  city,  and  hence  the  mayor  and 
council  acted  arbitrarily  and  In  bad  faith, 
and  so  rendered  the  city  liable  In  damages. 
Here  again  the  theory  of  the  petition  Is  aban- 
doned, but  the  interpretation  proposed  may 
be  conceded  without  question  for  the  conclu- 
sion does  not  follow.  If  the  dty  officials  act- 
ed in  bad  faith,  the  city  might  be  enjoined 
(^ola  T.  Wentz,  81  Kan.  148,  98  Pac.  775). 
but  it  is  quite  elementary  that  such  officials 
could  not,  by  departing  from  official  probity 
and  duty  in  the  field  of  governmental  ac- 
tivity, convert  themselves  into  private  cor- 
porate agents  with  capacity  to  bind  the  cor- 
poration in  pecuniary  damages. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring 


<n  Kan.  m) 

COLWBLIi  V.  PARKER  et  al. 
(Supreme  Court     Kansas.  Dec.  11,  1909.) 

1.  NJEOLIOENOB  a  142*)— Sl«CEAL  AlTD  QeK- 
KKAI.  FiNOIMQS— JUDGHBNT  ON  FZKDIKOS. 

In  an  action  for  nefligence,  where  the  jury 
teturned  a  Keneral  verdict  for  the  plaintiff  and 
special  finfUngn,  Including  a  Qnding  that  de- 
fendant was  negligent,  ana  another  finding  that 
tbe  direct  cause  of  the  plaintiff's  injury  was 
the  negligence  of  another,  from  which  it  is  ap- 
parent that  the  negligence  of  the  defendant  was 
wholly  unrelated  in  its  operation  to  the  direct, 
proximate  cause  of  the  injury,  the  defendant  is 
entitled  to  a  judgmeat  on  the  findings  notwith- 
standing the  general  verdict 

[Eld.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  6  401;  Dec.  Dig.  S  142.»] 

2.  Tbiai.  ({  337*)— InsTSUcnoNB— Law  or  rnx 
Oasi— CoHFLionvo  Fiitdinos— Judgicbiit. 

Where  special  questions  are  sutanitted  to 
tbe  jury  under  iDstmctions  that  if  certain  facts 
are  found  from  the  evidence  the  defendant  can- 
net  be  hdd  liable,  and  the  jury  find  those  facts, 
bat  render  judgment  against  the  defendant,  and 
there  is  bo  complaint  that  tbe  instructions  are 
erroneous,  the  instructions  will  be  regarded  as 
the  law  of  the  case  w4ilcb  the  Jury  were  bound 
to  foUow,  and  In  such  case  it  is  the  duty  of 
the  eoHFt  to  set  aside  the  general  vexdiet  and 
render  judgment  for  the  defnidant  on  tihe  special 
findings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  790;   Dec  Dig.  %  337.*] 

(Syllabus  by  the  Court) 


Appeal  from  District  Oonit,  Dldtinson 
Ooanty;  O.  L.  Moore,  Judge. 


Action  by  Ally  R.  OoIweU  against  C.  W. 
Parker  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

G  W.  Parker  is  a  manufacturer  of  tento, 
platforms,  show  fronts,  and  other  parapher^ 
nalla  used  in  street  fairs  and  carnivals.  His 
place  of  bnslness  Is  at  Abilene.  He  manu- 
factured and  leased  to  Raver  &  Damaby  a 
moving  picture  show  for  exhibition  in  a  tent, 
entrance  to  wtilch  was  by  ascending  steps  to 
a  platform,  thence  through  a  passage,  and 
by  descending  steiw  about  four  feet  to  the 
ground  Inside  the  tent  Raver  &  Darnaby 
were  holding  a  carnival  at  Oskalooea,  Iowa. 
The  plaintiff  entered  the  tent  frmn  the  plat- 
form, and,  in  stuping  to  one  side,  fell  to  tbe 
ground  and  received  injuries.  To  recover 
damages  she  brought  this  action  against  ttie 
lessees  and  the  defendant  Paifcw.  Tbe  peti- 
tion alleged  that  at  the  time  she  entered  tiie 
tent  the  uhibltlcHi  was  In  progras;  that  the 
lights  were  turned  off,  and  tliat  by  reasmi 
of  the  darkness  she  was  unabla  to  dieooTMr 
tbe  Btepa,  and  supposed  the  platform  was  on 
a  level  with  Uie  tent  The  pnly  ne^llgaice 
alleged  against  the  defendant  Parfeer  la  that 
he  failed  to  provide  ratlings  or  guards  at  tbe 
sides  of  tlie  platform  or  st^  to  prevent  per- 
sons  from  stepidng  oCT.  The  court  Instructed 
the  jury  that  If  the  platfnrm  and  stc^  were 
constmcted  In  a  manner  similar  and  with  the 
same  protection  as  other  platforms  and  stefn 
used  for  the  same  pnipose  throughout  the 
country,  and  if  th^  found  that  such  plat- 
form and  steps  have  been  used  by  a  great 
number  of  people  and  no  aoddent  other  than 
tbe  <me  in  contromsy  had  oeeorred.  they 
should  take  the  matter  into  oooalderatlon  in 
determlnii^  wfa^her  an  ordinarily  prudent 
manufacturer  would  have  had  any  reason  to 
anticipate  the  accident,  and.  If  they  believed 
that  an  ordinarily  prudent  person  would  have 
no  reason  to  anticipate  such  an  accident,  the 
defendant  could  not  be  held  negligent  under 
the  facts.  Tbey  were  also  Instructed  that 
if  tbey  found  from  tbe  evidence  that  tbe 
platfonn  and  st^s  were  constructed  in  tbe 
usual  and  ordinary  manner  and  In  a  way 
usually  regarded  by  manufacturers  of  such 
platforms  and  steps  as  reasouably  safe  for 
the  use  of  the  public,  such  would  be  tbe  exer- 
cise of  ordinary  care  on  tbe  part  of  the  de- 
fendant The  Jury  returned  a  yerdlct  in 
favor  of  the  plaintiff,  awarding  her  (1,500 
damages.  They  made  certain  special  find- 
ings of  fact,  among  which  are  the  following : 
"(1)  Was  tbe  defendant  C.  W.  Parfeer  guilty 
of  any  act  of  negligence  which  caused  the 
Injury  of  which  the  plaintiff  complains?  A. 
Yes.  (2)  If  you  auswer  the  question,  'Tes.' 
then  state  what  act  of  negligence  the  de- 
fendant C.  W.  Parker  was  guilty  of  which  re- 
sulted in  the  Injury  of  wtAcb  the  plaintiff 
complains?  A.  By  not  taking  reasonable 
precaution  in  fumisblog  a  railing.   (S)  Who 
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had  immediate  chai^  of  tbe  electric  theater 
at  ttw  time  the  plaintiff  was  Injured?  A. 
Mr.  Randahl.  (4)  Was  such  person  employed 
or  paid  by  the  defendant  Parker  or  In  any 
manner  onder  his  control?  A.  No.  (S)  Were 
the  steps  leading  down  from  the  wagoa  Into 
tka  tent  constructed  In  tbe  usual  manner  for 
snch  camlTal  shows?  A.  Yes.  <6)  Did  the 
ticket  taker  belong  with  tbe  carnival  com- 
pany or  did  he  represenrt  tbe  Oskalooaa  Base 
Batl  Cinh?  A.  Represented  tbe-  Ball  Clnb. 
(7)  Was  It  Us  dnty  to  prevent  patrons  of  tbe 
show  from  entering  while  the  lights  In  the 
tent  were  turned  off?  A.  Yes."  "(9)  Was 
the  injury  to  the  plaintiff  the  direct  result 
of  tbe  failure  to  enforce  orders  given  by  Ra- 
ver ft  Darnaby  to  prevent  patrons  from  enter- 
ing the  electric  theater  while  the  lights  In 
the  tent  were  turned  off?  A.  Yes."  "(16) 
How  long  had  steps  eoch  as  those  fnmi 
wlrich  the  plalntttf  fell  been  in  gesieml  use? 
A.  For  several  years.  (16)  Is  it  not  a  fact 
tkat  hundreds  of  thousands  of  people  have 
passed  dowa  such  steps  without  being  in- 
jored?  A.  Yea."  "(1^  At  the  time  tbe  de- 
fendant manufactured  the  show  entrance  and 
BtepB  from  which  the  plaintiff  fell,  did  be 
know,  or  bad  he  heard,  of  any  injury  result- 
ing to  any  person  from  fallloc  from  steps 
similarly  constructed  and  used?  A.  Acconi* 
ii^  to  the  evidence,  na" 

The  conrt  sustained  tbe  motlcm  on  the 
part  of  the  defendant  ParkM  for  judgment 
OB  the  findings  notwithstanding  the  general 
Tsvdlct,  and  of  this  ruling  tbe  ^alntifl  com- 
pHdna. 

C  O.  Towner  and  O.  C  Orris,  toe  appet 
last  Hvrd  A  Hnrd,  for  appellees. 

PORTER,  J.  (after  stating  the  facts  as 
above).  Ob  the  flndlnga  thwe  was  nothing 
for  the  court  but  to  rendw  judgment  for 
defiendftnt  Parker.  The  situation  presented 
was  not,  as  plaintiff  contends,  we  where  the 
spedal  findings  are  merely  susceptible  ot  an 
tntenHWtation  wblcb  would  overthrow  tbe 
general  verdict,  but  no  other  reasonable  in- 
twpretatlon  can  be  glrrai  to  theuL  Tbe  flnd- 
Ing  that  the  iflafnturs  Injury  was  the  direct 
result  of  the  fliilure  ot  Raver  A  Z^amaby's 
employ^  to  prerent  her  from  entering  the 
theater  while  tbe  lights  were  turned  oB  re- 
quired ^dgmest  to  be  entered  for  defend- 
ant If  It  be  conceded  tiiat  defendant  Parker 
waft  nogiU^mit  In  the  manner  In  which  tbe 
platform  and  steps  were  constructed,  his  neg- 
ligence was  wholly  unr^ated  In  its  operation 
to  tbe  direct,  pnnlmate  cause  ta  the  Injury, 
but  was  the  prior  and  remote  cause,  and  did 
DOthliv  more  than  fnmMi  the  condition  or 
give  rtae  to  tbe  occasion  1^  which  the  injury 
was  made  possible.  Glei^iom  r.  Thompeon, 
63  Kan.  737,  M  Pac  005,  64  Ia  R.  A.  402; 
Railway  Co.  v.  Columbia,  66  Kan.  S90i  60 
Pac.  388.  68  L.  R.  A.  889;  Rodgers  T.  Rail- 
way Cb.,  7S  Kan.  222, 88  Pae.  886, 10  Xi.  R.  A. 
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(N.  S.)  66B,  121  Am.  St  Rep.  416;  Comes  v. 
Dabn^,  102  Pac.  488. 

For  another  equally  sufficient  reason  It 
was  the  duty  of  the  court  to  render  Judgment 
In  favor  of  defendant  notwlthstandlug  the 
general  verdict  Tbe  fifteenth,  sixteenth,  and 
eighteenth  fludings  are  to  the  effect  that 
steps  of  this  kind  had  been  In  general  use 
for  several  years;  that  huodreds  of  thou- 
sands of  people  had  used  them  without  being 
injured;  and  that  defendant  at  the  time  he 
manufactured  the  steps  In  question  had  nev- 
er heard  of  any  injury  resulting  to  a  person 
by  falling  from  steps  similarly  constructed 
and  used.  The  Instructions  charged  the  Jury 
that  If  these  facts  were  found  from  the  evi- 
dence defendant  was  not  liable.  The  plain- 
tiff makes  no  complaint  of  tbe  Instructions, 
and  filed  no  motion  for  a  new  trial,  so  that 
the  instrucUons  must  be  r^rded  as  tbe  law 
of  the  case.  U.  P.  Ry.  Co.  v.  Hutchinson,  40 
Kan.  61,  19  Pac.  S12.  Whether  the  law  as 
declared  Is  correct  or  not  we  need  not  In- 
quire ;  It  was  the  law  which  the  jury  were 
bound  to  follow. 

Tbe  Judgment  Is  affirmed.  AH  ttie  Justices 
concurring. 

(81  Kan.  298) 
LUDWICK  T.  DDAN  et  al. 
(Supreme  Court  at  Kauaas.   Dec.  11, 1900^ 

1.  Taxation  (K  742,  762,  788*)— Tax  Dsra-  - 
Becitalb— Pbiua  Facis  Bvidbrce. 

A  tax  deed  issued  upon  assignment  of  a 
tax  sale  certificate,  which  asilgBment  is  made 
by  th«  coanty  cleik  pursuant  to  an  order  of  the 
board  of  county  commlssionen  for  a  sum  leas 
than  the  legal  taxes,  Interest,  and  penalties  up- 
on the  land,  baa  "the  same  force  and  effect  as  if 
the  (all  amouDt  of  taxes.  Interest  and  peaalties 
bad  been  paid  therefor.^'  Section  7672,  Gen. 
8t.  1901.  And  the  recital  in  the  tax  deed  of 
facts  which  Juatffy  such  assignment  In  lieu  of 
the  redtaU  indicated  in  the  fom  prescribed  by 
section  7676  in  case  ot  foil  paynent  la  not  a 
substantial  departure  from  su(tt  form,  hut  la 
substantially  in  the  prescribed  foruL  and  the 
deed  is  prima  facie  evidence,  as  provided  In  sec- 
tion 7676,  G«a.  St  1901. 

[E}d.  Note.— For  otb&t  cases,  see  Taxation, 
Cent.  Dig.  SS  1482,  1614^-1516,  156C-1569 ;  Dec. 
Dig.  iS  f42,  762,  fSS.*] 

2.  Taxation  ({  805*)  — Tax  Dbes  — Liuita- 
TION— DsnNSES. 

Such  tax  deed  cannot  in  an  action  com- 
menced more  than  five  years  after  tbe  record- 
ing thereof,  and  to  which  action  the  statute  of 
limitations  is  pleaded  as  a  defense,  be  avoided 
by  proof  of  facts  not  api>earing  npon  tbe  face 
of  the  deed,  except  in  cases  where  the  taxes 
have  been  paid  or  th«  land  redeemed  aa  provid- 
ed by  section  7680,  Gen.  8t  1901. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1593-1597 ;  Dec  Dig.  S  805.*] 

(Syllabus  by  the  Court) 

Aiveal  from  District  Ooort,  Gray  County; 
Gordon  L.  Flnley,  Judge. 

Action  WUllam  F.  Ludwlek  agslast 
Mhuiie  M.  Dean  and  others^  Jodgmcsit  for 
defudants,  and  plaintiff  appeate.  ASImed. 
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Jamea  B.  Naylor  and  B.  F.  Milton,  tor  ap- 
pellant Albert  Watklns  and  Thos.  A.  Scates, 
for  appellees. 

SMITH,  J.  This  action  was  commenced  bj 
the  appellant,  who  la  conceded  to  be  the  own- 
er of  the  land,  unless  his  title  Is  divested  by 
a  tax  deed  held  by  appellees.  His  petition 
recited  that  the  appellees  claimed  tlUe  to  the 
Jiand  under  a  tax  deed,  a  copy  of  which,  in- 
cluding the  signature  of  the  county  clerb 
and  acknowledgment,  he  set  out  therein. 
The  appellees  admitted  that  they  held  the 
land  by  rlrtue  of  the  tax  deed,  and  alleged 
that  it  was  valid.  I^ey  also  pleaded  the 
statute  of  limitations  as  a  defense  to  the  ac- 
tion. The  rqtly  was  a  general  dailaL  On 
the  trial,  the  appellee^  having  admitted  the 
appellant's  clialn  of  title,  assnmed.the  burden 
ot  proof,  and  offered  tiie  tax  deed  in  evi- 
dence^ The  appellant  objected  to  the  deed  as 
evidence,  and,  the  court  haTing  overruled 
the  objection,  the  ruling  Is  assigned  as  enor. 
It  was  unnecessary  to  offer  the  deed  in  evi- 
dence, the  appellant  having  pleaded  Its  exe- 
cution and  s^  it  out;  and  the  appellees  ad- 
mitting it,  or  at  least  not  denying  It  under 
oath,  it  stood  as  an  admitted  fftct  This  be- 
ing true,  there  could  be  no  prejudicial  error 
In  admitting  it  as  evidence.  The  tax  deed 
was  Issued  and  acknowledged  more  than  five 
years  before  the  commencement  of  the  action, 
and  it  was  admitted  that  the  appellees  had 
been  la  possession  of  the  land  from  the  date 
of  the  executl<»i  of  the  deed.  The  MV<Uaiit 
then,  for  the  pnrptMe  of  lowing  that  tbe  re- 
citals in  the  deed  in  regard  thereto  did  not 
correspond  with  the  record,  offered  in  evi- 
dence  the  record  of  the  order  of  the  board  of 
county  commissioners  anthorixtng  the  assign- 
ment of  the  tax  sale  certificate  by  the  county 
clerk  for  a  less  amount  than  the  taxes.  In- 
terest, and  penalties,  and,  upon  the  objection 
of  the  appellees,  the  court  excluded  such  evi- 
dence, and  this  is  the  assignment  of  error 
upon  which  the  appellant  seems  to  rely.  The 
tax  deed  recited  that  the  land  was  subject  to 
taxation ;  that  taxes  were  levied  thereon,  the 
sale  of  the  land  therefor ;  that  no  person  of- 
fered to  bid  the  amount  of  taxes,  Interest, 
and  penalties  at  the  time  of  the  sale;  that 
the  land  was  bid  in  for  the  county  by  the 
treasurer;  that  no  one  offered  to  redeem  the 
land  or  to  pay  the  amount  of  taxes,  Interest, 
and  penalties  for  an  assignment  of  the  certifi- 
cate for  more  than  three  years  after  the  sale, 
and  the  order  of  the  board  of  county  commlB- 
sioners  authorizing  the  assignment  of  the 
certificate  for  a  sum  lees  than  the  full  amount 
of  taxes.  Interest,  and  penalties.  The  recitals 
in  the  deed  w«%  In  accordance  with  the  form 
prescribed  by  section  7676,  Gen.  SL  1901,  ex- 
cept that,  In  lieu  of  the  prescribed  recitals 
relating  to  an  assignment  made  in  consid- 
eration of  full  payment  of  taxes,  interest, 
and  penaltlefl^  the  facta  wwe  recited  which 


would  justify  the  assignment  of  the  certificate 
under  the  provisions  of  aectlcm  7672,  Qen.  St 

1901. 

The  appellant  contends  that  this  was  a 
substantial  departure  from  the  form  pre- 
scribed by  the  statute,  and  that  the  provi- 
sions of  section  7676,  making  a  deed  issued 
in  the  prescribed  torw  prima  fade  evidence 
of  certain  facts,  is  not  applicable  to  this  deed. 
We  cannot  agree  with  this  contoitlon.  Sec- 
tion 7672  was  adopted  after  the  enactment 
of  section  7676,  and  provides  that  such  "as- 
signment shall  have  the  same  force  and  ef- 
fect as  if  the  full  amount  of  all  taxes,  inter- 
est, and  penalties  had  been  paid  therefor." 
If  the  recital  of  such  an  assignment  in  a  tax 
deed  Issued  thereunder  did  not  have  the  same 
effect  as  the  recital  of  an  assigmneut  for  full 
payment,  this  provision  would  not  be  fully 
effective.  The  form  prescribed  by  statute 
for  a  tax  deed  contains  provision  for  the  re- 
cital of  certain  facts,  and  In  thla  case  we  can- 
not regard  the  omission  to  recite  facts  whlcfti 
did  not  exist  and  the  recital  of  facta  which 
in  law  would  have  the  same  effect  as  the 
omitted  facts  If  such  omitted  facts  had  ex- 
isted as  a  material  variance,  and  hold  that 
the  deed  In  this  case  Is  prima  fade  evld^ce 
of  the  &cts  recited,  .as  prescribed  by  section 
7676.  Douglass  r.  VPllBon,  81  Kan.  565.  S 
Fac.  830.  However  this  may  be,  section  7^0, 
Gen.  St  1901,  prescrlbee  a  limitation  to  such 
actions,  and  this  limitation  was  pleaded  In 
the  answer  as  a  defense  to  the  action.  This 
limitation  provides  that  no  suit  or  proceed- 
ing shall  be  commenced  for  the  purpose  of 
vacating  or  setting  aside  a  tax  deed,  unless 
it  be  commenced  within  five  years  from  the 
time  of  the  recording  of  the  tax  deed,  "ex- 
cept in  cases  where  the  taxes  have  been  paid 
or  the  land  redeemed  as  provided  by  law." 
This  limitation  has  been  applied  and  uphdd 
by  numerous  dedslous  of  this  court,  and  in 
these  decisions  It  has  been  repeatedly  held 
that  after  a  tax  deed  has  been  of  record 
more  than  five  years  before  the  beginning  of 
the  action  to  avoid  It  no  facts  except  such  as 
are  embraced  In  the  foregoing  exception,  and 
Bucb  facts  as  appear  upon  the  face  of  the 
deed,  can  be  considered  for  the  purpose  of 
avoiding  It  Edwards  v.  Sims,  40  Kan.  235, 
19  Pac.  710 ;  Doudna  v.  Harlan,  45  Kan.  484, 
25  Pac  883;  Dye  v.  RaUroad  Co.,  77  Kan. 
488,  94  Pac.  785;  Young  et  al.  v.  Gibson  (Nou 
15,747,  filed  October,  1909)  105  Pa&  8.  There 
Is  no  contention  in  this  case  that  the  land 
was  not  subject  to  taxation  or  was  not  as- 
sessed, or  that  the  taxes  had  been  paid  or 
the  land  redeemed  as  provided  by  law.  The 
facts  by  which  the  appellant  undertook  to  in- 
validate the  deed  were  certainly  not  within 
the  exceptions  prescribed  by  section  7660, 
and  were  offered  to  dispute  the  recitals  of 
fact  in  the  deed. 

We  find  no  error  In  the  proceeding,  and  the 
judgment  li  aiBrmed.  All  tbt  Justices  cob- 
currlng. 
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HSOMZ  T.  OONSTTMERS'  LIGHT,  BIDAT  & 

POWER  CO. 
(Supieme  Conrt  of  KaDsaa.   Dec  11,  1909.) 

1.  QAB  a  20*)— NBeLXQXIfCB  OF  Qab  Cohpakt 
— GVUWffOB. 

In  an  action  axainst  a  gaa  company  for 
damages  for  persoual  injarles  resulting  from  aa 
explosion  of  gaa  negligently  allowed  to  escape 
frMB  open  gaa  jets,  it  was  shown  that  the  com- 
pany had  munlcipaJl  anthorln  to  supply  gas  to 
conaamers  in  the  city,  and  tnat  it  was  ita  dnty 
to  place  metera  in  buildings  and  apartments  to 
be  supplied  with  gas  free  of  charge;  that  ap- 
plication was  made  to  the  company  to  place  a 
meter  in  an  apartment,  and  within  a  day  or  two 
two  men  appeared  with  a  meter  to  be  placed  In 
the  apartment  for  which  application  bad  been 
made,  and,  after  <^ainlng  a  bey,  entered  the 
basement  of  the  building  and  installed  a  meter. 
Bald,  that  these  facta  justified  an  inference  that 
the  men  who  placed  the  meter  were  the  employes 
of  ttie  gas  company. 

[Ed.  Note.— For  other  cases,  see  Oas,  Cent 
Dig.  i  17;   Dec  Dig.  f  20.*] 

2.  Gas  <8  20*)— NBoLiOEncK  or  Oas  GouPAinr 

— BXFLOSIOH— BVIOBHCE. 

There  was  an  explosion  of  gas  which  es- 
caped from  jets  left  open  In  an  apartment  The 
ervience  relating  to  the  opening  of  the  jets,  and 
allowtng  them  to  remain  open.  Is  ^eJd  to  be  !□- 
sufficient  to  warrant  an  Inference  that  the  jets 
were  negligently  opened,  and  left  open,  by  tiie 
emidoyfla  of  the  cm  company. 

rEA.  Note.— For  othnr  cases,  see  Gas.  Cent. 
Dlf.  I  17;  Dee.  Dig.  t  2a*] 

8.  Appial  akd  Bkbob  (S  291*)— Rkvibw  or 
BtriDKHOB— Motion  fob  New  Tbiaz.. 

A  miOtlon  for  a  new  trial  la  necessary  to  a 
rv-^nunlnatiDn  of  the  facta  in  a  case  where  a 
Terdict  for  defendant  is  rendered  on  plalntifTa 
testimony  by  direction  of  the  court  iMrling  t. 
Hallway  COi,  7Q  Ku.  888,  98  Pac  612,  M  Pac 
202. 

[Ed.  Note.— For  other  casea,  see  Ain>eal  and 
Error,  Cent  Dig.  H  1708,  1700;  DeiDig.  fi 
2»1.*] 

Hason  and  Smith,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Aweal  from  District  Court,  Shawnee 
County;  A.  W.  Dana,  Jadge. 

Action  by  Peter  Heinz  against  the  Oonsnm- 
maf  Ught,  Heat  &  Power  Company.  Jndg- 
ment  tax  defendant,  and  plaintUC  an)eals. 
Afflrmed. 

J.  T.  Hazen  and  B.  H.  Gaw,  for  aiipellant 
CSiarles  Blood  Smith.  Samuel  Bamnm,  Jamea 
F.  Meaner,  and  Edwin  Hedricli,  Jr.,  for  ap- 
pellee. 

JOHNSTON,  a  J,  niilH  was  an  action  by 
Peter  Helnz  against  the  Consmnm'  Utfit, 
Heat  &  Power  Company  to  reoorer  damages 
caused  by  the  alleged  negligence  of  the  comr- 
pany  In  leaving  gas  Jets  In  one  of  plalntiflTs 
apartments  opm,  thus  allowing  gas  to  es- 
cape therefrom,  which  exploded  and  serloas- 
ly  Injured  Mr.  Helns.  At  the'  conduslon  of 
tb»  testimony  c^ered  In  btihalf  of  Hehm,  the 
oonrt  directed  the  Jnxr  to  return  a  rardlct 
In  favor  of  the  company,  and  of  that  ruling 
complaint  Is  made.  There  is  a  motion  to  dis- 
miss because  the  case-made  was  not  served 


in  due  time,  and  this  upon  the  theory  that 
no  motion  for  a  new  trial  la  necessary  for  a 
review,  and  that  time  to  make  and  serve  a 
case  could  not  be  extended  by  the  filing  of  a 
motion  for  a  new  trial.  A  motion  for  a  new 
trial  was  filed  and  overruled,  and  time  was 
given  In  which  to  make  and  serve  a  case. 
The  case  was  served  within  the  time  given, 
but  not  within  10  days  from  the  return  of  the 
verdict  If  the  motton  for  a  new  trial  was 
necessary,  the  case  was  served  In  good  time, 
otherwise  not.  As  the  trial  resulted  in  a 
verdict  of  the  Jury,  a  motion  for  a  new  trial 
was  necessary  to  a  re-examlnation  of  the 
facts.  Thla  was  determined  in  Darling  v. 
Railway  Co.,  76  Kan.  803,  03  Pac.  612,  94 
Pac.  202,  and  hence  the  motiou  to  dismiss 
will  be  overruled. 

But  one  questl<m  Is  presented  tor  review, 
and  that  is:  Was  there  testimony  upon 
whldi  the  Jury  might  have  found  a  verdict 
In  favor  of  Helnz  T  From  the  evidence  it  ap- 
pears that  the  company  is  engaged  In  supply- 
ing ^  for  heat,  l^itat,  and  power  In  Topeka, 
and  under  an  ordinance  of  the  dty  Is  re- 
qnired  to  fomlsh  and  place  meters  In  all 
buildings  to  be  supplied  with  gas  without 
charge.,  The  Heinx  flats  had  been  recently 
erected,  and  conslBted  of  three  floors,  with 
two  apartments  on  each  floor.  When  the 
plumbing  was  put  In  the  building,  the  pipes 
were  tested  and  left  in  good  condition.  An- 
other contractor  supplied  the  gas  fixtures  in 
the  fiats,  and  when  he  had  finished,  which 
was  about  five  weeks  before  the  explosion,  he 
inspected  the  fixtures,  and  left  them  secure 
and  In  good  condition.  Only  two  of  the 
apartments  were  occupied  at  the  time  of  the 
explosion,  but  arrangements  for  renting  oth- 
ers had  been  made,  and  among  them  one  on 
the  east  side  of  the  third  fioor  had  been  rent- 
ed  to  Mrs.  Burgess.  She  had  requested  the 
company  to  put  in  a  gas  meter  for  that  apart- 
ment, and  Mrs.  McAfee,  who  had  rented 
apartments,  on  the  first  floor  and  who  was 
ready  to  move  In,  liad  made  a  like  request 
Within  a  day  or  two  after  these  requests, 
two  young  men  appeared  with  meters,  and 
obtained  keys  from  Heinz  whlcli  admitted 
them  to  the  basen:ient  and  to  apartments  for 
which  thQ  meters  were  to  be  Installed.  Short- 
ly afterward  Heinz  went  to  the  basement, 
and  saw  the  young  m^  at  work  placing  the 
meters.  On  the  same  morning  two  men  call- 
ed at  the  apartment  opposite  the  Burgess  we 
In  which  the  explosion  occurred,  and  spoke 
about  putting  in  meters.  The  keys  were  re- 
turned to  Helnz  by  the  men  about  0  o'clock, 
and  about  half  an  hour  afterward  Helnz 
went  Into  the  McAfee  apartments  on  the 
first  floor,  and  discovered  that  gas  was  es- 
caping through  jut  open  jet  vrhtCh  he  dosed, 
bnt  he  did  not  examine  the  jets  on  any  oth- 
er floor.  Just  before  1  o'clock  at  that  day, 
Heinz  entered  the  kitchen  of  the  Bu^ess 
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apartment,  and,  when  he  had  proceeded  as 
far  as  the  bathroom,  an  explosion  of  gas  oc- 
curred ;  but  how  it  was  ignited  he  was  an- 
able  to  say.  A  person  who  came  to  bis  aid 
found  two  gas  Jets  In  the  front  rooms  of  the 
apartment  open.  Heinz,  who  held  the  keys 
to  the  building,  had  not  been  In  that  apart- 
ment on  that  day  until  the  time  of  the  ex* 
plosion,  and  there  is  nothing  to  indicate  that 
any  one  else  had  occasion  to  go  Into  that 
apartment  on  that  day.  On  the  evening  be- 
fore there  was  a  rainstorm,  and  Heinz  went 
into  the  apartment  and  closed  the  windows 
to  keep  out  the  rain.  Wbrlunen  had  been 
there,  and  had  Just  finished  putting  In  plate 
rails  and  picture  molding,  but  there  Is  noth- 
ing to  show  that  they  had  handJed  or  inter- 
fered with  the  gas  fixtures.  While  the  young 
men  who  placed  the  meters  wore  no  badges, 
and  there  was  no  direct  evidence  that  they 
were  sent  there  by  the  defendant  company, 
it  may  be  fairly  Inferred  that  they  were  the 
employes  of  that  company.  It  was  the  duty 
of  the  company  to  place  hieters  in  buildings 
and  apartments  free  of  charge.  Applications 
for  meters  had  been  made,  and,  apparently  In 
response  to  the  applications,  these  men 
brought  meters  to  the  building,  asked  to  be 
admitted,  and  they  put  in  the  meters  -for  the 
particular  apartments  which  the  company 
had  been  requested  to  supply. 

Tbe  question  remains:  Were  they  guilty 
of  the  negllgmce  which  caused  the  explosion? 
While  there  is  no  direct  evidence  that  the 
young  men  were  In  tbe  Burgess  apartment, 
it  is  argued  that  the  facts  proTen  are  suffi- 
cient to  warrant  an  Inference  tliat  they  must 
have  been  in  the  apartment,  and  that  they 
negHgently  left  the  gas  Jets  open.  As  a  basis 
for  this  Tiew,  attention  Is  called  to  the  tes- 
timony that  they  had  the  k^s  to  tbe  apart- 
ment and  were  on  tbe  third  floor  on  that 
morning;  that  ttie  entering  of  tbe  apartm«it 
was  the  only  purpose  for  which  the  key  could 
have  been  procured;  that  their  going  in 
there  mast  have  been  to  observe  whether  the 
eu  turned  on  through  the  meter  they  had 
placed  had  passed  into  the  pipes  of  the  apart- 
ment or  for  Bome  other  pvrpose  In  conneo- 
tlon  with  the  turning  the  gas  Into  that  apart- 
ment; that  there  was  nothing  to  show  that 
any  one  else  opened  the  jeta  or  had  any  oc- 
casion for  handling  them ;  and  that  Jets  were 
left  open  I*  the  McAfee  apartment  for  which 
another  meter  was  set  Some  person,  It  is 
argued,  must  have  turned  the  keys  to  the 
JetB  and  1^  them  open,  and  appellant  in- 
bMs  that  ttie  facts  r^ted  warranted  the 
presumptifm  Utat  these  employte  of  the  com- 
pany went  Into  that  apartment,  (q>ffiied  the 
jets,  and  car^estiy  left  them  open,  and  that 
the  TespoBSibllllT  ct  tbe  nwipany  for  tbe  ex- 
plosion was  a  qnestioD  f6r  the  Jury  and  not 
for  tbe  court  Tba  testimony  does  not  es- 
tablish ft  prima  fftde  case  against  the  com- 
pany. It  does  not  ^>pear  ttut  any  ime  saw 
these  mm  In  the  apartmmt  prior  to  the  ex- 
^osloa,  aor  la  thee*  any  proof  lliat  Ihvy  were 


seen  to  unlock  the  door  or  attempt  an  en- 
trance of  the  apartment  If  the  presump- 
tion that  they  were  In  there  is  indulged,  there 
Is  an  absence  of  proof  of  what  was  done  by 
them  while  in  the  apartment  There  Is  noth- 
ing showing  that  they  inspected  the  plumb- 
ing or  handled  the  gas  fixtures,  much  less  to 
negligently  leave  them  open.  To  hold  the 
company,  tbe  further  presumption  must  be 
ihdulged  that,  after  going  Into  the  apartment, 
they  not  only  did  something  to  the  fixtures, 
but  that  they  negligently  left  the  gas  turned 
on.  It  is  contended  that  these  men  alwe 
had  opportunity  to  open  Uie  Jets,  but  even 
this  cannot  be  safely  said.  Tenants  had  been 
shown  the  apartment,  mechanics  had  been 
there  and  had  Just  completed  some  work  In 
the  apartment,  and  Heinz  himself  had  been 
In  the  apartment  frequently  after  the  fix- 
tures had  beeai  tested.  He  was  in  tbe  apart- 
ment on  the  night  previous  to  the  eiplo^n, 
but  it  does  not  appear  that  be  notkred  the 
condition  of  the  fixtures,  and,  besides,  he 
states  that  he  cannot  smell  escaping  gas. 
The  only  evidence  as  to  tim  condition  ot  tbe 
Jets  related  to  a  tlEse  five  weeks  before  tbe 
explorion  when  tbe  tests  of  the  fixtures  were 
made,  and  there  is  no  assurance  that  the  Jets 
may  not  have  been  opened  by  others  who 
were  In  and  out  of  the  apartment.  Tbtn  Is 
more  reason  to  infer  that  some  of  tlte  persons 
shown  to  have  been  bi  the  apartment  opened 
the  Jets  rather  than  t3iat  they  were  opened 
by  persons  not  shown  to  have  ever  entered  It 
There  is  nothing  in  the  testimony  showing 
any  duty  on  the  part  of  the  company  to  In- 
spect the  plumbing  throughout  the  apartment, 
or  to  do  anything  with  tbe  fixtures  when  a 
meter  Is  placed.  Inspections  had  been  made 
by  those  who  put  in  the  pipes  aad  fijctures^ 
and  why  should  it  be  presumed  that  those 
who  put  In  the  meter  should  go  over  the  en- 
tire system  again,  or  do  more  than  to  test  the 
connections  where  the  meter  was  placed.  Too 
many  presnmptians  ore  necessary  to  cumect 
tbe  company  with  tbe  e^losloa.  Ttut  gea- 
«ral  role  Is  tbat  a  presumption  mast  rest  vp- 
on  well-established  facts,  and  not  upon  a 
mere  process  of  reasoning  or  anotb«r  pre- 
sumption. Here  there  must  be  a  presun^ 
tion  that  the  men  entered  the  apartment  an- 
other that  after  getting  in,  they  manipulated 
the  fixtures,  and  still  another  that,  when  they 
had  finished,  tiiey  left  the  Jets  open,  and  aeg- 
Itgentiy  allowed  the  gas  to  escape.  To  recov- 
er, it  devolved  upon  the  plaintiff  to  show  col- 
pable  negligence  on  tbe  part  of  the  company, 
and,  as  his  testimony  falls  ^ort  of  proving 
a  prima  facie  case  of  negligence  In  and  re- 
sponsibility of  the  company,  tbe  dlatzictcoort 
rightly  Bu^ined  ttie  dsmarrtt; 
Judgment  afflrmed. 

BUBCH.  POBTBR,  ORATES,  and  BUN- 
SON,  JJ.,  concur. 

MASON,  J.  (dissenting).  Ha  testlmoiv 
shows  that  gas  was  not  turned  Into  the  Bar* 
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COM  iputDUBfs  hoosft  untU  It  was  ood- 
nected  with  Ow  comiMiiy'ft  service  pipe  tiy 
tbe  luwrttim  between  tbem  of  the  metw: 
Whether  or  mot  the  evidence  afforded  ground 
tot  a  reasonaihle  l&ferenoe  that  the  gas  jets 
were  taraed  <m  tj  the  defendant's  en^^oyte, 
I  think  it  was  at  least  a  fair  qmstion  to  be 
salMirittcd  to  the  jury  whether  It  was  action- 
able negligence  for  these  employte  to  connect 
the  eervSee  p^w  with  the  house  pipe  and  tarn 
gaa  into  Oie  latter,  without  seeiog  to  it  that 
the  jets  ware  properly  tamed  off,  Inaanmch 
as  they  bad  b«en  iHX)vlded  with  keys  to  the 
Burgess  apartment,  manifestly  In  wdw  that 
ttaey  might  be  enaUed  to  do  ttila  rvey  thing. 

SHITB;  3.  I  ooncnr  In  this  dissent 


(81  Kan.  8S8) 

SSimBT  T.  SCHAIBLE)^ 
(Boprune  Court  ot  Kaiwas.  Dec  11.  1908.) 

1.  MumoEPAi.    OtwPOBATxeira         706*)  — 
Stbsets— Bights  or  FaDnxaxAiis— Msou- 

QGNCB  or  Dbiveb. 

Pedftatriam  may  rigbtfolly  ctobs  rtreeta  at 
places  other  than  tbe  croea  walks  at  tbe  io- 
ter8ectl(ni  ot  streeta,  and  it  is  the  duty  of  a 
driver  of  a  team  to  keep  a  lookout  for  pedes- 
trSana  as  well  as  for  vebiclee  paaaiiig  along  and 
over  the  street,  and  exercise  reasonable  care  to 
avoid  a  colliaioti  with  tbem,  and  if  he  fails  to 
do  so,  and  by  reason  there<^  a  pedestrian  is 
injured,  the  driver,  or  his  amployer.  Lb  responsi- 
ble for  the  injoty. 

[Ed.  Note^For  other  cases,  see  Munidpal 
Oorpontlens,  Cent  Dig.  I  1615;  Dee.  Dig.  i 
106.*} 

2.  NBOLIOBNCB  (I  141*)— GONTRIB^OBT  NKO' 
UOBNCa— InVARTB. 

The  injured  person  herein  was  a  boy  12 
Man  ef  ago,  and  under  Ae  testimony  It  is 
MM  that  it  wftfl  competent  for  the  court  to  call 
(be  attention  of  the  jury  to  the  role  that  diU- 
dren  of  tender  age  are  not  fadd  to  tbe  aame 
strict  accountaUlity  in  tbe  care  of  themsdves 
aa  persons  of  full  age,  bat  are  required  to  exer* 
cise  such  care  as  persoos  of  their  age,  expe- 
rience, knowledge,  and  intelligence  are  ordinarily 
expected  to  exerciee  under  like  circumstances- 

IBd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  898;  Dee.  Dig.  |  141.*] 

8.  W^TNBsnse  (|  269*)— GKoas-BxAinKATioiv. 

The  scope  of  Ow  cross^xamination  of  a 
witness  la  or^sarily  limited  to  the  subject- 
mntter  of  bia  examination  in  chief,  and  a  party 
who  desires  bis  testimony  as  to  other  &cte 
afaoold  make  him  bis  own  witness. 

[Cd.  Note.— For  otiiec  cases,  see  Wltnewei^ 
Cent.  Dig.  SS  949-9!>4:  Dec.  Dig.  |  2C9.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  Court  of  Common  Pleas,  Wy*- 
andotte  County ;  I*  C.  Ttug,  Judge. 

Action  by  Alfred  Selfert  against  H.  V. 
Schalble.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

B.  L.  Alden  and  William  Needles,  for  ap- 
pellant  Wm.  H.  McCamlsh,  for  appellee. 

JOHNSTON,  a  J.  Alfred  Selfert,  a  hoy 
12  years  of  age,  started  across  a  street  of 


Kansas  City,  Sann  whoi  flie  team  and  wagon 
of  H.  F.  Sdiaible  was  rapidly  aj^proachlng, 
and  when  Selfert  had  passed  tbe  line  of 
travel  (hF  the  team,  and  had  nearly  reached 
tbe  otiter  aids  «f  the  street,  the  team  suddot- 
ly  tamed  from  Its  course  towards  tbe  boys, 
ran  against  Selfert;  draggliv  him  some  dls* 
tance,  bruising  him,  and  breaking  one  of  his 
legs.  To  recover  for  the  Injarleg  sustained 
ttiis  action  was  bront^t  by  his  next  friend, 
in  wbldi  it  was  cbarged  that  the  team  was 
In  the  control  of  two  boys  and  was  n^U- 
gently  driven  against  Selfert  The  answer 
denied  tbe  avermmts  of  negligence,  and 
chafed  that  Selfwt  had  failed  to  ezerdse 
due  care  of  tainwelfl  The  Jury  found  in  favor 
of  Selfert,  awarding  htm  g250  as  damages. 
Scbalble  complains  of  rulings  made  on  tbe 
testinaony  and  in  instroctiug  tbe  Jury. 

Tbe  trial  court  sustained  an  objection  to 
a  aneotion  asked  of  a  witness  on  croe»-ex- 
amination  wbetber  another  wagon  was  pass- 
ing about  the  time  of  tbe  collision.  Mack, 
tbe  boy  who  was  drtvlng  the  Scbalble  team, 
was  called  by  Selfert  to  prove  who  was  In 
cbarge  of  the  team  and  that  be  was  acting 
for  Scbalble.  Tbe  rule  limiting  cnMs-ezam- 
Ination  to  the  subject-matter  of  the  exami- 
nation In  chief  Justlfled  the  exclusion  of  the 
testimony.  The  rejected  fngnlry  was  not 
toTicbed  upon  in  tbe  direct  examination.  Be- . 
sides,  tbe  question,  althoogh  of  UtUe  materi- 
ality, was  answered  1^  the  testimony  itf  oth- 
er witnesses. 

The  contention  that  tbe  demurrer  to  plain- 
tiff's evidence  was  erroneously  overruled  does 
not  require  much  attention.  There  was  teeti- 
mony  tending  to  show  negligence  In  the  man- 
agement of  tbe  team.  Witnesses  stated  that 
the  lines  were  not  in  tbe  hands  of  the  driver 
when  tbe  team  was  approaching,  but  were 
banging  over  the  end  of  the  seat  while  the 
driver  and  the  boy  with  bim  were  scuffling  and 
wrestling;  that  Just  before  the  collision  the 
horses,  which  were  going  rapidly,  were  hit 
with  the  whip,  and  that  in  some  way  the 
horses  were  Jerked,  causing  them  to  swerve 
from  th^  course  and  run  down  Selfert  In 
accounting  for  tbe  sudden  turn  of  the  horses 
and  the  injury  of  Selfer^  one  witness  said 
that  he  thought  that  in  wrestling  Mack,  tbe 
driver,  got  his  Coot  tangled  in  the  Itius. 
Scbalble  Is  responsive  for  the  Injuries  neg- 
ligently Inflicted  by  his  servant  while  acting 
within  the  scope  of  the  emplc^ment  It  was 
tbe  duty  of  his  driver  to  keep  the  team  in 
control  and  to  keep  t,  lookout  for  pedestrians 
passing  over  or  along  tbe  street  It  Is  true 
Selfert  was  not  oa  a  regular  cross  walk  when 
Injured,  but  foot  passengers  are  not  abso- 
lutely confined  to  such  walks  in  crossing  a 
street  As  persons  on  foot  usually  cross  or- 
dinary streets  at  cross  walks  there  was  less 
reason  for  the  driver  to  anticipate  that  there 
would  be  persons  crossing  whwe  S^fert  was 


*For  otticr  cases  bm  aaaie  toele  and  seetkn  NUHB8B  m  Dee.  *  Am.  Disa.  1WI7  to  data,  *  Bapwtar  Sadoss 
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hurt  tlian  at  repilar  croBBlngi.  He  nrast, 
howerw,  In  eltbw  tiase  ezerdBe  care  com- 
maiflarate  wltb  tbe  slhiatfmr.  It  was  lits 
duty  to  look  ahead  and  avoid  cdIllsl<»iB  with 
either  pedestrians  <»!■  teams,  and  If  he  Called 
to  do  BO.  or  It  be  carelesslr  ruL  a  pedestrian 
down  after  welng  him,  he  his  emplc^w 
must  answor  tw  the  Injury  or  loss.  It  is  ar- 
goed  that  SeUM  saw  the  team  and  conld 
haTft  avoided  the  colltalon,  but  erai  If  It 
BbOQld  be  assumed  that  he  had  the  capadty 
and  discretion  of  an  adult  In  ai^redatlns  and 
averttng  danger,  the  testimony  showing  reck- 
less management  of  the  team,  tiie  jerkli^  of 
them  Mlde,  and  running  thm  dlagtmally 
across  the  street  i^^nat  Betfert  when  he 
had  crossed  ttie  coarse  of  travel  was  cutain- 
ly  a  good  basis  for  tbe  verdict 

The  contention  that  he  was  guilty  of  con- 
tributory negligence  is  met  by  tbe  special 
finding  of  the  Jnry  made  in  answer  to  a  ques- 
tion to  the  effect  that  If,  before  attempting 
to  crass  the  street,  he  had  looked  for  an 
apiKoaddiw  team,  and  had  exerdsed  reason- 
able care  to  avoid  the  team,  he  conld  have 
Qvwted  the  danger.  The  answw  was,  **No. 
When  the  boy  started  across  the  street,  no 
dangw  was  imminent  from  that  team."  Cam.' 
plaint  Is  made  that,  In  charging  the  Jury  on 
tbe  subject  of  contributory  n^igence,  the 
Infancy  of  S^fM  was  r^erred  to  and  made 
prominent  After  stating  in  substance  to  tbe 
Jury  that  if  the  plalntifC  and  his  compan- 
ions were  playing  In  the  street  when  tbe 
team  anjuroached,  and  the  plaintiff  then  ran 
in  front  of  the  team  and  was  Injured  without 
fault  on  the  part  at  ttiose  In  charge  of  tbe 
team,  plaintiff's  netflgence  was  the  proximate 
cause  of  the  injury,  and  tlie  vwdlct  should 
be  tax  the  defendant  the  cotut  added:  "If 
you  believe  tlie  plaintiff  was  In  the  exerdee 
of  such  care  and  prudence  for  his  safety  and 
protection  from  Injury  as  a  child  of  hla  age, 
knowledge,  experience,  and  capacity  would 
usually  exercise  under  like  circumstances, 
and  the  semuits  of  tbe  defendant  were  n^- 
llgent  in  the  management  of  the  team,  and 
sudh  n^Igence  on  their  part  caused  the  col- 
lision and  consequent  Injury  to  the  plaintiff, 
then  tbe  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  and  your  ver^ 
diet  should  be  for  the  pXalntlff." 

In  anotber  Instructltm  defining  ne^lgence 
the  Jury  were  told  that  children  of  tender 
age  were  not  held  to  tbe  same  strict  account- 
abllty  as  persons  of  full  age  and  experience, 
but  are  required  to  exercise  such  prudence 
and  care  as  persons  of  tbelr  age.  experience, 
knowledge,  and  Intelligence  are  ordinarily 
expected  to  exercise  under  like  drcumstaaceEt. 
It  Is  tru^  as  contended,  that  some  boys  are 
:is  alert  and  discreet  at  12  years  ta  age  as 
are  many  adults,  but  capacity  as  well  as  age 
is  a  determining  factor  as  to  the  degree  of 
care  which  Is  to  be  exercised  by  <Alldren. 
Persons  of  Selfert's  age  are,  of  course,  re- 


quired  to  exercise  reasonable  car^  not  neces- 
sarily tbe  care  required  of  an  adult,  but  It 
Is  such  prudence  tool  care  as  is  expected 
from  one  of  his  age,  intelligence  and  ncperl- 
ence.  There  was  testimony  as  to  both  the 
maturity  and  capacity  of  Seitort  whiiai  Jnstl- 
fled  the  court  In  calling  attention  to  the  qnss- 
tlon  of  care  required  of  children;  and  wheth- 
er Selfert  exercised  a  degree  of  care  graduat- 
ed to  Us  age  and  capacity  was  a  fair  ques- 
tioa  for  the  Jury. 

No  error  was  committed  1^  the  trial  court 
In  InstrucUng  the  Jury  on  the  rule  in  r^rd 
to  exemplary  damages.  Tbe  petltlui  ^tw- 
ed  wilUiol  and  wanton  n^llgmo^  and  Ow 
proof  was  of  such  a  diaracter  as  to  warrant 
the  submission  of  the  question  to  the  Jury. 

Tbe  Judgment  will  be  sfflnned.  All  the 
Justices  concurring. 


(81  Kaa.  2S9} 

JOHNSON  V.  WAMBGO  TP..  POTOAWATO- 
MIB  COUNTT. 
(Snpreme  Ooort  of  Kansas.   Dec.  11.  l009.) 

1.  JoDoiacNx  (I  81*)— Obtbs  or  JuDGaanr— 

AOOEFTAHCB— TlU  FOB. 

An  offer  to  allow  jadgment  to  be  taken, 
which  !«  served  In  the  Taoatlon  of  the  court,  but 
Is  not  accepted  within  five  days  after  service 
upon  the  aavetse  party,  as  provided  by  section 
523  of  the  cavil  Code  (Qen.  St  1901,  S  5000), 
will  not  snstain  a  Jndnnent  rendered  thereoo 
over  the  objection  of  the  party  who  made  the 
offer,  although  each  offer  bad  been  filed  with  tbe 
deik  and  remained  on  file  when  It  was  accepted. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  f  186 ;  Dec.  Dig.  S  81.*] 

2.  JuDOHiNT  (S  80*) — Offer  or  JimaiaEifT— 
Failubb  to  Aocbpt— Withdbawai,. 

In  such  ease,  if  the  notice  of  acceptance  be 
not  given  wittiln  the  period  limited  therefor,  the 
otter  is  deemed  withdrawn  without  any  action  of 
the  party  wlio  made  It 

[Ed.  Note,— For  oOier  case^  sat  Judgomt. 
Dec  Dig.  S  80l*] 

(Syllabns  by  tbe  Oonrt) 

Ain^al  from  District  Court  Pottawatomie 
county;  Robert  C.  Helaer,  Judge. 

Action  by  William  BL  Johnson  against 
Wamego  Townsblp,  Pottawatomie  County. 
Judgment  for  defendant  and  plalntUt  n^- 
peals.  Reversed. 

B.  H.  Tracy,  fn  appellant  Codding  ^user 
&  Warfel,  for  aKtellee. 

BENSON,  J.  The  action  was  to  reeorer 
damages  claimed  against  the  township.  On 
December  S,  1907,  In  the  vacatkm  of  the 
court  the  defendant  offered  in  writing  to  con- 
fess Judgment  for  IjSOO  and  coefai.  swved  it 
upon  tbe  plalntlfTs  attorneys,  and  filed  it 
with  the  clerk,  with  the  acceptance  of  serv- 
ice Indorsed  upon  It  On  December  lOfb  tbe 
court  convened,  and  on  tb.B  n«ct  day  the 
plaintiff  filed  hla  acceptance  of  the  offer,  iqh 
on  which  the  court  on  December  16tb,  ren- 
dered Judgment  Tbe  defendant  objected  to 
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the  Judgment,  on  the  grotind  that  as  the  of- 
fer had  not  been  acc^ted  within  five  days 
trom  the  date  ot  Its  aerrlce,  it  should  be 
deemed  withdrawn.  Section  523  of  the  Civil 
Ood*  (Gen.  St  1901,  {  COOO)  provides  that 
where  «udi  an  offer  la  made  and  served  up- 
on the  adverse  par^,  it  ehall  be  deemed  with- 
drawn, unless  notice  of  its  acceptance  Is  giv- 
est  within  fire  days  aftw  service  of  the  offer. 
In  this  case  ^ht  days  elapsed  before  such 
acceptance,  and  If  this  provision  governs,  it 
was  too  late.  The  court  held^  however,  that 
the  offer  so  filed  and  remaining  on  file  was 
an  offer  to  confess  Judgm«it  made  in  court, 
nnder  secthm  628  of  the  Civil  Code  (Gen.  St 
1901,  S  5005),  which  provides  for  an  offea:  to 
confess  Judgment  In  court,  and  that  the 
plaintiff  was  therefore  entitled  to  Judgment 
The  L^lslature  provided,  taj  the  section  first 
referred  to,  for  offers  to  be  made  in  vaca- 
tion, and,  by  the  section  last  cited,  for  con- 
fessions In  open  court;  and  effect  must  be 
givui  to  borth.  The  defendant  made  Its  of- 
fer under  the  section  first  maiUtHied,  and  the 
tact  that  the  offer  was  filed,  and  that  It  re> 
malned  om  file  'when  acted  upon,  did  not  pre- 
vent the  operation  of  the  farther  provision 
lhat  It  Bl)«U  be  deemed  withdrawn  tmless 
accepted  within  five  daysL  The  nSCer  ma  a 
paper  entitled  In,  and  pwtalnfng  to»  tlie  cause. 
It  might  have  an  Important  effect  in  the 
progress  of  the  action  In  the  recovery  of 
costs.  While  the  statute  does  not  reonlze  It 
it  was  proper  to  place  It  <ni  file,  and  there 
was  no  obligatliui  190a  the  defendant  to 
withdraw  It  for  by  the  express  terms  of 
the  statote,  it  was  deemed  withdrawn  after 
the  five  days  had  expired. 
'  While  It  may  be  regretted  that  the  litiga- 
tkm  cannot  be  terminated,  as  the  defendant 
desired  when  it  made  the  offer,  and  as  the 
plaintiff  also  desired  when  he  moved  for 
Jndgment,  still  we  must  give  effect  to  tiie 
atatate,  and  hold  that  the  Judgment  was  er- 
roneously rendered. 

Tlie  Jndgment  Is  reversed,  and  the  cause 
remanded  for  fnrthw  proceedtogs.  All  the 
Justices  concurring. 


(81  Kan.  389} 

8HBFHEBD  et  al.  v.  KANSAS  CITY  et  al. 

(Sopreme  Court  of  Kansas.   Dec.  11,  1909.) 

1.  Municipal  Cobfobations  (8  76*)— Effect 
or  CuBATivB  Act— Unauthobized  Pboce- 

DVSK. 

A  eaittlve  act  of  the  L^slature  may  val- 
idate and  legalize  any  act  of  the  corporate  au- 
thorltlea  of  a  municipality  In  the  state,  provided 
<mly  that  the  Legislature  had  tiie  power  nnder 
the  Constltatlon  to  have  authorised  the  mnnic- 
Ipal  act  In  the  first  Instancs. 

CBd.  Note.— For  other  cases,  see  Municipal 
C<Hj»^tionB,  Gent  Dig.  H  1^  687 ;  Dec.  Dig. 

a  MtraiCIPAI.  COBPOEATIONS  (§  515*)— S*B- 
CUL  ASSBSSMEItTS— CUBATIVE  AOT. 

The  qualifying  phrase  "and  against  ftu 
property  liable  for  assessment  for  sneb  impiove- 


ment  at  the  time  of  die  making  thereof,"  in  sec- 
tion 129,  c.  122,  p.  207,  I^ws  1903.  means  the 
property  which  would  have  been  liable  for  the 
special  assessment  had  no  Infirmity  existed 
therein  or  in  the  st^is  leading  thereto,  which  in- 
firmity this  section  was  enacted  to  cure  by  the 
terms  thereof. 

[Ed.  Note.— For  other  caaes,  see  Monldpal 
Corporations,  Dea  Dig.  {  615.*] 

3.  Judgment  (8  714*)— Rks  Adjttdicata. 

The  judgment  of  the  court  ot  common  pleas 
of  Wyandotte  county  perpetually  enjoining  the 
city  of  ECansas  (Mty,  Kan.,  from  the  collection 
of  an  esseesment  under  a  former  ordinance,  is 
not  res  adjudicate  of  the  question  here  involved, 
which  is  the  validity  of  an  assessment  under  a 
different  and  subsequent  ordinance. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  I  714.*] 

(Syllabos  by  the  Conrt) 

4.  MtmiCIPA^  COKPOBATIOlTS  (|  — AS* 
SESSUKNT  rOB  SBWEBB~"TaANSFEBBBD.** 

The  word  "transferred,"  as  used  in  Gen. 
St.  1901,  i  740,  providing  that  when  property 
has  paid  its  full  proportion  for  general  sewers 
in  one  district  It  shall  not  be  transferred  to 
any  other  and  made  liable  for  sewers  and  drains 
therein,  Implies  the  taking  of  property  out  of 
one  district,  in  which  it  has  paid  assesamenta 
for  such  purposes,  and  putting  It  into  another 
district,  and  prohibits  the  doubling  up  of  assess- 
ments against  one  piece  of  property  In  this  way. 

lEA.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1055;   Dec  Dig.  | 

44a* 

Vot  other  definitlona,  see  Words  and  Phiases, 
vol,  8,  pp.  7064-7070 ;  vol.  8,  p.  7819.] 

Appeal  from  District  Court,  Wyandotte 
County;  Wm.  G.  Holt  Judge. 

Action  by  O.  W.  Shepherd  and  others  against 
E^anaas  City  and  others.  Judgment  for  de- 
fendants, and  plalntU&i  appeal.  Affirmed. 

James  F.  Getty,  F.  D.  Hatchings,  and  Da- 
vid F.  Carson,  for  appellants.  J.  W.  Dana 
and  T.  A.  Pollock,  for  ai^llees. 

^ITS,  J.  South  Jersey  credc  runs  from 
the  west  in  an  eastKly  direction  aloog  the 
northern  part  of  Kansas  City,  Kan.  In  dry 
weather  there  Is  a  very  light  flow  ot  water 
in  it  In  1887  the  mayor  and  council  of  Kan- 
sas 01t7,  Kan.,  by  ordinance  estaUUAed  sew- 
er district  No.  8,  and  by  another  mrdlnanoe 
made  provision  tor  the  construction  of  a  sew- 
er therein  running  nearly  north  emptying  in- 
to this  ereek.  In  1890  sewer  district  No. 
14  was  established,  and  ta  the  same  ordi- 
nance provision  was  made  for  the  construc- 
tion of  a  sewer  also  running  from  the  south 
Into  thisi  creek.  In  1894  the  dty  established 
sewer  district  No.  16,  and  afterward  made 
provision  by  ordinance  for  the  construction 
of  a  sewo:  running  north  parallel  with  the 
others  from  the  south,  and  emp^^lng  into 
South  Jersey  creek.  In  1802  the  flow  of  wa- 
ter in  the  creek  having  proven  Insnffleient 
properly  to  carry  oil  the  sewerage,  tlie  dty 
by  ordinance  created  the  South  Jersey  creek 
Intercepting  sewer  district  This  district  In- 
cluded some  territory  farther  west  than  ri- 
ther  of  the  other  distrlcta  and  a  part  cf  dls- 
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trlets  Noa.  S  and  14  and  aQ  of  district  No.  16. 
AXtecwarda  the  city  by  ordinance  made  pro- 
Tlslon  for  tbe  constrnctltui  of  a  sewer  In  tUs 
district  caOed  the  South  Jersey  cnA  Inter^ 
ceptinc  sewer,  which  started  In  the  new  ter^ 
ritory  west  ai^  ran  In  an  easterly  dlrectim 
practically  parallel  with  South  Jers^  creek 
across  the  sewers  In  districts  Nos.  S,  14,  and 
16,  and  erentnally  dlsctaaised  Into  the  Uls- 
souri  rirer.  Tbe  sewns  In  districts  Xos.  3, 
14,  and  16k  aa  omstnieted,  vere  large  sewers, 
and  the  sewer  constracted  across  the  same 
was  moch  smaller,  and  a  dam  IS  or  20  Inches 
high  at  the  north  wan  of  the  Intercepting 
sewer  where  It  crossed  the  other  sewen  was 
made,  so  that  the  ordinary  flow  of  sewnage 
from  each  of  the  other  main  sewws  was  In- 
tercepted and  wotild  flow  down  tbe  Intercept- 
ing sewer  to  the  rlrer.  Bat;  when  the  sew- 
ers were  flushed  by  high  water,  the  wa- 
ter would  overflow  the  low  dams,  and  a  por^ 
tkm  of  It  would  flow  on  to  Soath  Jersey  creek 
and  a  portion  follow  the  Intercepting  sewer 
to  the  river.  By  ordinance  tiie  dty  appor^ 
tloned  the  cost  of  tbe  Intercepting  sewer  to 
property  in  the  territory  west  prevlensly  with- 
ottt  sewerage  and  to  tbe  property  In  the 
parts  of  districts  Nos.  8  and  14  included  In 
the  interesting  sewer  district  and  to  all  the 
iwoperty  of  district  Now  16  to  raise  a  slnkbig 
fund  to  pay  oft  the  bonds  ot  the  city  out  of 
the  proceeds  of  the  sale  of  which  the  inter- 
cepting sewer  bad  been  built 

The  Ai^dlants,  owning  property  la  dis- 
tricts Nos.  8, 1^  and  16  affected  by  the  levy, 
brongfat  salt  in  the  common  ptoas  conrt  ot 
Wyandotte  county  to  enjoin  tbe  collection  of 
the  levy,  and  in  that  toart  obtained  a  final 
JudgmMit  perpetually  enjoining  sucb  colleo- 
'Jon.  That  jndgmrat  stands  unreversed  and 
unappealed  from.  It  was  rendered  on  De- 
cember 6, 1966.  At  the  time  the  Intercepting 
sewer  was  made  and  the  first  levy  for  the 
cost  thoeof  asseesed  against  the  property  of 
appellants,  seetttm  74(K  G«l  St  1901,  was  in 
force.  It  reads  as  fonows:  fThe  mayor  and 
council  shall  have  power  to  ivovlde  for  a 
eystem  of  sewerage  and  drainage  fttr  the 
city,  or  any  part  thereof,  and  to  build  and 
construct  sewers  ot  drafais  by  districts  or 
otherwise  as  the  mayor  and  ooundl  may 
designate.  The  coet  and  expense  of  constmet- 
iDg  the  same  shall  be  assessed  against  the 
lots  or  pieces  of  ground  contained  In  the  dis- 
trict in  which  tbe  same  Is  situated,  and  tbe 
cost  of  same  shall  be  levied  and  collected  as 
one  tex  In  addition  to  other  taxes  and  as- 
sessments, and  shall  be  certified  by  the  city 
clerk  to  the  county  clerk,  to  be  placed  on  the 
tax  roll  for  collection,  subject  to  the  same 
penalties  and  collected  In  like  manner  as  oth- 
er taxes,  as  provided  by  law;  Provided,  that 
where  any  property  has  paid  its  fall  propor- 
tion for  general  sewers  and  drains  In  one  dis- 
trict, It  shall  not  be  transferred  to  any  other 
[and]  made  Hable  for  taxation  for  sewers 
and  drains  therein."  Tbe  appellants  contend 
that,      the  passage  of  the  ordinance  creat- 


ing the  South  Jers^  isnHk  interoqtting  sew- 
er district,  the  cMy  attempted  to  tranafier 
their  property  to  On  new  district,  and  that 
It  was  expresdy  prohibited  ftom  so  doftng  hf 
this  statute.  The  word  **tnnafarrsd"  In  this 
statute  seems  to  Imply  the  takteg  of  pcofwrty 
out  of  one  district  In  which  It  has  paid  as- 
sessmente  tar  general  sewers  and  drains  and 
putting  it  into  anotiier  district^  and  poohlbits 
the  doubling  up  of  aseeasmosts  against  one 
pdeee  cf  proper^  In  thta  way.  In  the  pres- 
ent case,  however,  the  property  was  not  tak- 
en out  of  the  old  districts,  but  a  new  and 
auxiliary  district  was  overlapped  upon  them 
tor  the  purpose  M  p«fwtlng  the  sewaragv  In 
those  dlstrictSb  It  does  not  seem  to  be  andb 
a  transferenoe  as  comes  wtthhi  tbe  spirit  at 
least  ot  tbe  inohibitioQ  in  that  act  May  not 
the  ctty  bare  constructed  tbe  lnterceptlii« 
sewer  soccesslvely  across  sawerdistricto  Nos. 
8, 14,  and  16  for  the  purpose  of  serving  those 
dtetricts,  respective,  and  have  assessed  the 
cost  to  tbe  pn^perty  In  each  district,  or  sueh 
pOTtlon  of  the  proper^  as  In  ttie  judgment  «f 
the  council  was  bmeflted  by  tbe  Improve- 
ment, and  still  have  been  within  tbe  letter 
of  th«  stetate?  Proibably  this  method  would 
have  been  more  expensive  to  the  i^peUants, 
and  was  regarded  by  tbe  councO  as  Inequi- 
table- That  the  Intereeptbig  sewer  was  not  a 
benefit  to  the  property  qwelfleally  assessed 
is  not  contended.  The  council  apparently 
acted  within  the  spirit,  if  not  within  the  let- 
ter, of  the  law. 

£b>werer  this  may  be,  section  129;  e.  122,  p^ 
207,  Laws  1908,  U  a  cnraUve  act  It  reads 
aa  follows:  "In  case  the  mayor  and  council 
of  any  city  ahall  have  henMofore  levied  or 
Shan  hereafter  levy  any  special  assessment 
tor  any  public  improvement  in  said  dty, 
which  special  assessments  are  or  may  be  In- 
formal, Illegal,  irregular,  or  rvHA  tor  tb» 
want  of  sufficient  authority  to  make  or  levy 
tbe  same,  or  for  any  cause  whatsoever,  the 
mayor  and  council  of  such  city  may  at  any 
time  relevy  any  such  special  assessmenta  in 
tbe  muiner  provided,  and  a^lnst  the  prop- 
erty liable  for  assessment  for  such  improre- 
ment  at  the  time  of  the  making  thereof;  pro- 
vided, that  in  all  cases  where  Informal,  ille- 
gal, irregular  or  void  special  assessments  lev- 
ied for  any  improvement  against  any  lot  or 
piece  of  land  shaU  have  been  paid,  in  whole 
or  in  part,  sucb  lot  or  piece  of  land  shall  not 
be  reassessed  for  the  assessment  or  tbe  part 
thereof  so  paid."  It  Is  contended  by  the  ap- 
pellees that  this  section  authorises  a  relevy 
of  any  sasessment  for  public  Improvements 
by  the  dty,  and  cures  any  defect  or  Illegality 
of  any  kind  whatsoever.  In  other  words, 
that  It  validates  and  ratifies  any  act  of  the 
city  which  for  want  of  Jurisdiction  or  for 
any  other  cause  has  been  Improvident]^  or  il- 
legally exercised,  excepting  only  such  acts  as 
the  Legislature  could  not  In  the  first  Instance 
have  authorised  the  dty  to  perform  within 
the  restrictions  of  the  statute. 

But,  again,  it  la  urged  by  the  appellanto 


Digitized  by  Google 


BVANS  T.  SOHOOIi  DIST.  NO.  46. 


533 


that  tba  relery  aathorlzad  Mctlon  129. 
sopra,  could  be  relevled  only  against  the 
property  liable  for  assessment  for  such  Im- 
provement at  the  time  of  the  making  thereof, 
and  they  constnie  the  word  "liable"  in  the 
latter  clause  to  mean  legally  liable.  This 
construction  would  take  away  the  entire 
force  of  the  curative  act  If  the  property 
was  legally  liable  for  assessmeot  at  the  time 
tiie  Improvement  was  made  and  the  assess- 
ment was  l^^ally  made,  no  caratlva  act  was 
necessary.  Bnt  this  act  undertakes  to  care 
all  assessments  for  poUic  Improvements  In 
dtiee  to  which  It  Is  applicable  "which  special 
assessments  are  or  may  be  informal.  Illegal, 
Irregular  or  void  for  the  want  of  snffldent 
aathorlty  to  make  or  levy  the  same,  or  for 
any  cause  whatsoever."  We  think  the  word 
•niaUe"  In  this  danse,  "the  mayor  and  coun- 
cil of  nicb  dty  may  at  any  time  rdsry  any 
such  qwdal  assessments  In  the  maimer  pro- 
vided, and  against  the  property  liable  for 
assessment  for  sndi  Improvement  at  the 
time  of  the  making  thereof,"  applies  to  prop- 
erty that  would  be  llaUe  If  none  of  the  In- 
flrmlties  before  qiecUted  In  the  section  had 
existed.  Otherwise,  the  aeetton  has  little 
force  or  effect 

Numerous  Questlms  are  raised  In  this  case, 
not  to  mention  the  motion  of  appellees  to  dis- 
miss and  the  want  of  a  motton  for  a  new 
trial,  which  we  have  deidded  to  pass  and  to 
dedde  the  principal  question  Involved.  The 
a^ieUanti,  however,  say  In  their  Inrtef  as 
follows:  "This  caae  involves  vabstantlally 
but  <me  question:  Does  the  reassessmnt 
taw  of  1903  absolute  do  away  with  the  ne* 
cesslty  of  a  dty  of  the  first  dass  In  this  state 
In  tiie  first  instance  having  any  statutory 
rli^t  or  authority  to  oonstmet  a  puhlte  Im* 
provenmt  and  to  levy  special  aseesamaits 
therefor?  In  ottier  words,  can  a  dty  of  the 
first  dass  construct  any  puhUc  ImpnrraneDt 
which  It  sees  fit  and  levy  qteclal  flasecs 
•ments  thereftor,  although  not  authorised  1^^ 
statute,  and,  after  the  courts  have  enjoined 
BQcb  special  assessments,  make  a  valid  lelevy 
of  sudi  qwdal  asnoosments?  If  the  dty  does 
not  have  such  authority,  then  this  case 
sboold  be  reversed."  The  Legislature  has 
power  to  rati^  and  l^allse  any  act  of  the 
legislative  body  of  a  dty  in  the  state  which 
the  Legislature  under  the  Constitution  could 
have  authorized  In  the  first  Instance.  This 
appears  to  be  Just  what  the  Legislature  of 
this  state  has  done  in  section  129,  e.  122, 
Laws  1908.  There  can  be  no  qnestlaQ  of  the 
power  of  the  Legldatun  to  have  authorised 
die  dty  to  create  the  South  Jersey  creek  In- 
tercepting sewer  district,  to  provide  for  the 
construction  of  the  sewer  tberdn,  and  to 
make  assessments  upon  the  property  in  ques- 
xion  to  raise  moncr  to  discharge  the  cost 
thereof,  as  it  In  fftct  dUL  Hence  we  hold 
that  the  curative  act  ratified  and  legalized 
all  cHT  the  acts  of  the  dty.  although  such  acts 


were  Illegal  w  not  authorized  by  law  at  the 
time  they  were  done  or  enacted. 

Again,  it  Is  contended  that  the  judgment 
of  the  common  pleas  court  granting  a  perpet- 
ual injuncttm  against  the  collection  of  taxes 
under  the  tormex  assessment  is  res  adjudl- 
cata  of  the  issue  in  this  caae.  This  conten- 
tion Is  fully  disposed  of  In  Kansas  City  v. 
SUver,  74  Kan.  851,  85  Pac  806,  and  in  Hag- 
gart  V.  Kansas  City,  77  Kan.  798,  94  Pac. 
789,  adversely  to  the  conteotion  of  the  ap- 
pellanta.  The  courts  have  no  power  to  en- 
join the  future  exercise  of  the  legislative 
power  coatemA  by  law  upon  the  mayor  and 
council  of  a  dty,  nor  to  prescribe  in  what 
manner  such  power  may  be  exercised.  The 
former  action  determined  the  validity  of  a 
certain  ordinance.  This  action  involves  the 
validity  of  another  and  sobaequent  ordinance^ 
and  the  decision  in  the  former  case  ts  not 
ree  adjudicate. 

We  adopt  the  statement  of  the  app^lants 
aa  to  the  determining  question  Involved,  via., 
the  effect  of  the  reassessment  act  of  1908. 
and  hold  tiiat  It  authorised  the  reassessment 
involved  in  this  case. 

The  Judgment  of  the  court  Is  afflrmed.  AH 
the  Jnstioss  coneorrlng. 


(SI  KaD.  aas) 

BTANB  V.  SCHOOL  DIST.  NO.  46  et  al. 

(Snpzeme  Court  of  Kansaa  Deo.  11,  1909.) 

Schools  and  Schooi.  Distbiots  (|  154*)  — 
BioHT  TO  School  Pbiviliois. 

A  resident  of  a  school  district  la  which  no 
Bdiool  Ii  held  Is  eatftled  to  the  school  p'rlvl- 
legea  of  ao  adjdning  district  In  which  be  owns 
land,  under  the  statute  (Lawi  1907,  p.  494,  c. 
321.  i  1)  providing  that  one  who  owns  land  in 
a  school  district  aojoinlng  that  of  bis  residence 
may  send  his  dilldren  to  tiie  school  et  that 
district  when  it  Is  "more  convenient  by  reason 
of  distance  from  the  school  of  tlie  district  in 
which  be  IlTes."  For  the  purposes  of  the  stat- 
ute the  nonexistence  of  a  schod  In  fats  own  dis- 
trict is  equivalent  to  the  odstence  of  one  st  an 
Inconvenient  distance. 

Note.— For  otiier  cases,  see  Schools  and 
Districts,  Dea  Dig.  |  1S4.*] 

(^Hsbns  by  the  Court) 

AotuI  tram  IMstriet  Courts  Beno  County; 
F.  J.  QaUe,  Judge; 

Action  hy  CSiarles  D.  Bvau  against  School 
District  No.  46  and  others.  Judgment  for 
plaintiff,  and  defendants  aiq^eaL  Affirmed. 

F.  r.  Prlgg,  a  M.  WllUams,  and  F.  P. 
HetUnger,  for  appellants.  F.  L.  Martin,  fOr 
appellee. 

MASON.  J,  At  the  annual  achool  meeting 
bdd  In  district  Na  140  of  B«io  county  It 
was  voted  to  leave  to  tha  district  board  the 
question  whothar  a  sdHxA  should  be  hdd 
for  the  aisulng  year.  By  the  dedslfm  of 
the  board  no  adiool  was  hdd.  Charles  D. 
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two  separate  and  Independent  domains ;  one 
goremed  ezdnsively  th*  atatnte  oS  de- 
BcentB  and  dlstiibatlong,  and  one  sorerned 
exdualvely  by  the  will.  She  occupies  one, 
the  benefldaries  of  the  will  occni^  the  otho', 
and  there  are  no  reciprocal  relatlona  between 
ttiem.  The  Iwnefldarloi  of  the  will  owe  her 
no  duty  under  the  wUl,  because  she  ra»uno 
ed  all  Ti^ta  oztder  the  will,  became  an  alien 
to  It,  and  betmk  tmself  to  her  own  peculiar 
demeaoe.  She  cannot  Invade  their  terrltcwy, 
and  demand  (tf  them  anything  secured  or  en- 
joined by  the  will,  becanse  ahe  sattsfled 
amy  claim  ahe  poeseasea  whoi  ahe  deeted 
to  take  acco^Ung  to  law. 

What  haa  jvat  been  aald  appears  to  fol- 
low  80  dearly  and  IndlaipDtably  from  the  lan- 
gaage  of  the  Btatntea  rtferrcd  to,  and  from 
the  settled  prlndplea  of  law  rdatlng  to  d«o- 
tlon.  that  the  dtatlon  ot  anthoritr  aeons 
anpOTflnona.  However,  the  following  qnota- 
tlona  are  pertinent: 

*^he  widow  can  take  only  what  the  law 
gives  her,  or  what  her  husband  gives  her,  nn- 
leas  It  plainly  ajqiears  by  ttie  wUl  that  he  In- 
tended the  iwoviaion  in  bla  will  for  her  to  be  In 
addition  to  what  the  lav  glvea  her.  Hie  stat- 
ute provldcB  tha^  if  she  fUla  to  take  under 
the  will,  she  shall  retain  her  down-  and  dls- 
trlboUve  share,  and  If  die  deeta  to  take  under 
the  will,  ahe  dull  be  barred  of  dower  and  her 
distributive  share,  and  take  under  the  will 
alone.  The  provlsloD  for  her  in  this  will  ia 
not  In  addition  to  hor  dower  and  distributive 
share,  and  die  failed  to  dect  to  take  under 
the  will.  There  Is  no  right  In  her  to  require 
the  executor  to  convert  the  real  estate  Into 
personal  property,  and  no  *ougfat'  upon  him 
as  to  her.  Her  right  to  dower  and  a  distribu- 
tive share  Is  paramount  to  the  right  of  her 
buaband  to  dispose  of  hla  estate  by  wllU  and 
he  can  dlqwae  of  it  only  subject  to  her  right, 
and  In  the  iwesent  case  he  has  expressly 
made  It  aubject  to  her  right  If  she  does  not 
dect  to  take  under  the  will,  her  right  re- 
mains as  It  would  be  had  he  died  Intestate 
leaving  children ;  as  to  her  ri^ta,  It  Is  as  If 
he  had  died  Intestate.  There  la  no  will  to 
work  a  conversion  until  ahe  has  received  her 
dower  and  distributive  share.  She  retains 
what  the  law  gives  her,  and  the  will  disposes 
of  what  remains,  and  she,  having  taken  un- 
der the  law,  cannot  claim  any  benefit  under 
the  will,  and  to  claim  the  proceeds  of  the  real 
estate  as  personalty  Is  claiming  under  the 
wllL"  Gelger  v.  Bltzer  (March,  1909)  80  Ohio 
St.  65,  88  N.  E.  134. 

"Election,  In  the  sense  that  applies  to  the 
present  contention,  means  a  choice  between 
two  courses  of  action,  acquiescence  by  the 
widow  In  her  husband's  disposition  of  his 
property,  or  disregard  of  It  and  assertion  of 
the  rights  the  law  gives  her.  There  is  no . 
third  or  mixed  course.  Her  legal  rights 
which  are  paramount  to  the  husband's  con- 
trol, attach  eo  Instauti  that  he  dies,  and 
there  is  no  Interval  during  which  the  will  can 
aUp  In  and  work  a  conversion,  and  then  stand 


aside  to  let  in  her  Intestate  ri^ts  upcm  tb» 
converted  estate.  Conversion  takes  place  by 
virtue  ot  the  will,  but,  as  to  the  widow  so 
electing,  there  Is  no  wHL  She  must  make 
her  choice,  and  it  to  win  or  no  will.  She  has 
time  to  consider  which  ahe  will  take,  hot  the 
quality  of  the  estate  as  to  her  rights  is  fixed 
at  the  moment  de&tb,  and  she  must  tain 
one  or  the  other  as  they  were  Oien.  The  law 
does  not  permit  her  to  say  tliere  Is  a  will  for 
converdon,  and  no  vrill  as  to  her  dMre;" 
Cunningham's  Estate^  I3T  Fa.  621,  827,  29 
Aa  714,  71B,  21  Am.  Bt  Rep.  901. 

'rche  widow  was  entitled  to  such  dure  of 
her  husband's  posonal  estate  as  she  would 
have  been  entitled  to  bad  he  died  Intestate: 
and,  in  ascertaining  that  shares  his  estate  Is 
to  be  regarded  and  treated  as  If  he  had  died 
Intestate.  Her  Interest  in  the  estate  can  be 
ndther  increased  nor  dlmlnfahed  by  any  at 
the  provialona  ot  the  will.  It  must  be  as- 
certained and  determined  as  it  there  wen  no 
will  In  exlstenee."  Bametfa  Administrator 
V.  Bamett's  Administrator,  1  Ketc.  (Sy.)  2Si 
250. 

"The  moment  the  widow  renounced  ber  in- 
terest under  the  will,  slie  stood  as  mudi  ■ 
stranger  tiiereto  as  if  she  had  not  been  meiH 
tloned  In  that  instrumoit"  Wiaierqraon  v. 
Watts,  18  S.  a  896,  423. 

*yrhe  dfeet  ot  her  dissoit  Is  alm^y  to  an- 
nul the  provisions  of  the  will  in  her  favor- 
to  blot  them  out,  and  leave  them  as  If,  Aon 
death  or  any  other  cause,  she  had  becMM 
Incapable  of  taking.  Hie  statnts  does  not 
contemplate  that  It  shall  in  any  other  req^ 
disappoint  and  nnlll^  the  arraBigemsneB  of 
the  will,  destroy  the  rights  It  confers,  or  tint 
it  shall  create  new  and  dlatinct  rights  In 
those  ^o  are  singers  to  the  wllL  ns 
whde  purpose  of  the  statute  Is  accomirtlaliod 
when  ahe  obtains  that  which  the  law  would 
have  given  her  if  hw  husband  had  died  IntM- 
tatb"  Dean  v.  Hart,  Adm'r,  62  Ala.  SOS.  310. 

"Besides,  the  widow,  havliq;  dissented  from 
the  will,  could  not  take  a  maintenance^  or 
anything  else,  under  the  will.  Aa  hdd  by  us 
In  McBeynolds  v.  Jones,  30  Ala.  101,  she  can- 
not take  both  under  and  against  the  wUU 
*  *  *  The  widow  not  being  entitled  to 
'any  sort  of  prorlslon'  under  the  will,  the  ad- 
ministrator should  not  be  allowed,  in  the 
general  account  of  his  administration,  any 
credit  for  advancements  made  to,  for,  or  <m 
account  of,  the  widow,  or  for  the  contribu- 
tion of  anything  to  ber  maintenance,  after 
tbe  testator's  death."  Pearsmi  6t  Wife  v. 
Darrington.  32  Ala.  227,  240. 

"Election  In  tbe  sense  here  used  la  the  ob- 
ligation Imposed  upon  a  party  to  'dioose  be- 
tween two  Inconsistent  or  alternative  rights 
or  claims,  In  cases  where  there  to  clear  lnt«>- 
tlon  of  tbe  person  from  whom  he  derlves^one 
that  be  should  not  enjoy  both.  Every  case  of 
election,  therefore,  presupposes  a  plurality  of 
gifts  or  rights  with  an  Intention,  express  or 
implied,  of  the  party  who  has  a  right  to  con- 
trol one  or  both  that  one  shosM  be  a  sabati- 
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beth  Cfaapman  and  othen.  From  the  iaiig- 
mmt,  plaintiff  appeala  AfOrined. 

A.  B.  Oram.  Lee  Monioe,  George  A.  EUne. 
and  George  Brovn,  for  an^ellant  J.  H. 
Stavelr.  and  D.  J.  Oaxnee,  for  appdleee. 

BUBCH,-  j.  Abram  Aabelford.  a  xeeldent 
of  IlUnoIfl,  died  at  Ub  domicile,  leaving  a 
will.  He  waa  snrvlTed  by  a  wldov  and  10 
diildren,  all  of  whom  were  glvui  portions 
of  his  esUte  by  the  wiU.  At  the  time  of 
bis  death  he  owned  real  estate  and  prarsonal 
pnverty  in  Illinoia  and  real  estate  In  Osage 
coon^,  Kan.  His  will  was  dnly  probated 
In  Ulixiois,  and  an  execator  of  his  esUte  was 
appolQted  there.  A  copy  of  the  will  was  ad- 
mitted to  record  In  Osage  comity.  The  real 
estate  in  Kansas  was  devised  to  fbe  chil- 
dren. One  tract  was  held  uider  a  bond  fOr 
a  deed,  and  another  under  a  contract  <tf  pur- 
chase, and  npoFn  the  two  the  testator  owed, 
at  the  time  of  his  death,  $18,100  as  a  part  of 
the  purchase  price.  Snbsequent  to  the  testa- 
tor's demise  the  widow  advanced  $1,000,  and 
the  10  dbildren  advanced  $100  each  toward 
the  discharge  of  this  Indebtedness.  The 
ninth  clause  of  the  will  provides  as  follows: 
"It  Is  my  farther  will  that  In  the  event  at 
my  decease  I  am  indebted  to  any  person  or 
penons  for  the  purchase  price  of  all  or  any 
part  of  the  real  estate  owned  by  me,  or  for 
any  lien  created  upon  any  of  said  real  es- 
tate, for  the  payment  of  the  purchase  price 
of  said  real  estate  or  any  part  thereof,  that 
all  my  children  shall  equally  contribute  out 
of  their  share  or  shares  of  my  estate  given 
and  bequeathed,  granted  aud  devised  to  them 
under  this,  my  will  an  amount  sufficient  to 
pay  off  all  (tf  said  indebtedness."  The  wid- 
ow roKranoed  the  provisions  for  her  benefit 
contained  In  the  will  and  elected  to  take  un- 
der the  law.  The  personal  estate  Is  sufficient 
to  pay  all  the  testator's  debts.  With  affairs 
In  this  situation  the  widow  commenced  an 
action  to  partitl(m  the  Osage  county  land, 
setting  forth  In  the  petition  substantially 
the  foregoing  facts.  A  part  of  the  relief  de- 
manded was  that  the  purchase-money  Hens 
be  Charged  upon  the  shares  belonging  to  the 
children  according  to  the  ninth  clause  of  the 
will,  that  the  widow's  one-half  be  set  apart 
to  her  free  of  sndb  liens,  and  that  she  be 
given  a  lien  upon  the  children's  portion  for 
the  $1,000  which  she  advanced.  The  exec- 
utor was  made  a  party,  but  he  was  served  by 
publication  only,  and  made  no  appearance. 
The  vendors  merely  exhibited  their  liens  and 
asked  that  they  be  protected  The  children 
admitted  the  t&cta  stated  in  the  petition,  but 
submitted  to  the  court  whether  their  inter- 
ests ought  to  be  charged  with  the  purchase 
price  of  the  land,  as  the  plaintiff  contended. 
The  coiurt  awarded  partition,  but  refused  to 
relieve  the  widow's  share  of  the  land,  or  to 
give  her  a  lien  for  her  advancement,  and 
■be  appeals. 

On  behalf  of  the  widow  it  la  said  that  a 


testator  may  annex  any  condition  he  may 
choose  to  a  devise  of  real  estate,  and  that 
the  devisee  must  take  subject  to  the  condi- 
tion, or  not  at  all.  He  cannot  acc^t  the 
benefits  and  escape  the  burdens.  Such  in- 
deed Is  the  law,  as  the  children  concede,  bat 
they  insist  that  the  widow  has  no  standing 
to  demand  an  application  of  the  principles 
stated,  because  In  doing  so  she  necessarily 
dalms  the  benefit  of  a  specific  provision  In 
a  will,  which  she  repudiated  altogether  when 
she  elected  to  take  what  the  law  gives.  The 
statute  of  wills  provides,  in  substance,  that 
no  man  shall  will  away  from  his  wife  more 
than  one-half  bis  property,  but  she  may  con- 
sent in  writing  to  a  will  disposing  of  a 
larger  share.  Gen.  St  1901,  S  7972.  If  provi- 
sion be  made  for  the  widow  in  ber  husband's 
will,  she  shall  be  dted  to  appear  and  make 
her  election  whether  she  will  accept  such 
provision,  or  take  what  she  is  entitled  to  un- 
der the  law  of  descents  and  distributions, 
but  she  shall  not  be  ^titled  to  both.  Sec- 
tion 7979.  If  she  fall  to  make  socta  elec- 
tion, she  shall  retain  the  share  of  ber  hus- 
band's real  and  personal  estate  to  which  she 
would  have  been  entitled  had  he  died  Intes- 
tate. If  she  elect  to  take  under  the  will, 
she  shall  not  be  entitled  to  the  provisions  of 
the  law  for  ber  benefit,  but  shall  take  under 
the  will  alone.  Section  79Sa  The  statute  of 
descents  and  distributions  provides,  in  sub- 
stance, that  after  the  homestead  and  per- 
sonal proper^  exanpOons  are  allowed,  the 
remainder  of  an  Intestate's  real  and  personal 
effects  not  necessary  for  the  payment  of 
debts  shall  be  dlstribiited  as  followa  (Gw. 
St  1901.  I  2508):  Onfr-half  in  value  of  the 
husband's  real  estate  not  necessarr  for  tha 
payment  of  debts  shall  be  set  apart  to  the 
widow.  Section  2610.  The  widow's  portion 
cannot  be  affected  1^  aiyr  will  of  het  hm- 
band.  If  she  object  thereto  and  rellnqnlsh  all 
right  conferred  upon  her  the  will.  Sec- 
tion 2619.  Peraonal  property  not  necessary 
for  the  paymrat  of  debts  shall  be  distributed 
as  though  It  were  real  estate.  Section  2532. 

From  these  statutes  It  Is  plain  that  a  wid- 
ow provided  for  by  ber  husband's  will,  to 
which  she  has  not  previously  consented,  has 
the  choice  of  two  rights,  one  under  the  stat- 
ute of  deserts  and  distributions,  and  one 
under  the  will;  but  she  cannot  have  both, 
except,  of  course,  In  cases  where  such  Is  the 
purpose  of  the  will.  She  may  take  either, 
but  the  electloh  of  one  Is  a  relinquishment 
of  the  other.  Her  choice  Is  between  will  and 
no  will.  If  she  take  under  the  law,  there 
Is  no  will  so  far  as  her  rights  are  concerned. 
Her  share  is  carved  out  of  the  estate  accord- 
ing to  the  law  of  descents  and  distributions 
precisely  as  if  no  will  had  been  made.  Then 
the  will  operates  upon  the  residue.  The  will 
of  what  remains  after  she  has  been  satisfied 
may  create  rights,  and  may  Impose  obliga- 
tions, but  she  is  a  stranger  to  them.  Her 
election  In  effect  partitions  the  estate  into 
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2.  Maucioxtb  PKOBECunon  (|  20*)  —  PsoBi,- 

Wliat  coDBtitntea  probable  cause  for  an  ar- 
rat  ft  a  question  of  law,  and.  If  a  complaining 
witness  believed  upon  reasonable  grounds  tbst 
the  accused  was  gaUtj,  It  is  not  material,  in  an 
action  against  him  for  malicious  prosecution, 
whether  be  belieTcd  that  probable  cause  existed 
In  a  legal  SHiBe,  nnlesi  as  bearing  upon  the 
qnestlon  of  malice 

[Ed.  Note^For  other  cases,  see  Ifalldons 
Proucution,  Cent  Dig.  ||  26-28;  Da&  Dig.  | 
20.*J 

8.  MaUOIOUS  PBOflEOUnOH  li  20*}— "Pboba- 

BUE  Cause." 

It  is  not  necessarr.  In  order  for  **probable 
cause"  for  an  arrest  to  exist,  that  the  accuser 
shall  beliere  that  he  has  sufficient  evidence 
to  procure  a  conviction  of  the  acrused  {citing 
Words  and  Pliraaes,  vol.  6,  pp.  5620-5027.) 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntion.  Cent  Dig.  |{  2«-28;  Dec  Dig.  S 

4.  WrrirESBB  (|  206*)— Pbitxleobd  OoinnrN- 

lOATIORS  —  OOUinTNIOATIOKS  TO  PBOBECUT- 

mo  Attoenzy. 

Communications  made  by  a  complaining 
witness  to  the  -  prosecuting  attomey  concerning 
his  knowledge  of  matters  relating  to  the  prob- 
able guilt  or  Innocence  of  the  defendant  are 

Erlvileged.  and  cannot  be  given  in  evidence  over 
is  objection  In  an  action  against  him  for  ma- 
licious prosecution. 

Witnesses, 

Cent  Dig.  1  788;  Dec.  Dig.  f  208.*) 
(Byllabtu  b7  tbt  Conrt) 

Appeal  from  District  Oonrt^  Harver 
County;  P.  J.  Qalle,  Judge. 

Action  by  Grace  Michael  agalnat  a  D.  Mat- 
■on.  Judgment  tor  plalntlfC,  and  defendant 
anieals.  Beveraed. 

F.  U  Martin,  for  aivellant  8.  B.  Amldon, 
B.  M.  Dale^  and  Jean  Madalene,  for  amwUee. 

MASOX,  J.  O.  B.  Mataon.  while  mayor  of 
Bnrrton,  verlfled  a  complaint  charging  M.  M. 
Michael  and  Grace  Michael,  his  wife,  with 
violating  the  prohibitory  law,  and  caused 
tbeir  arrest  The  county  attorney  refused  to 
prosecute,  and  tiie  case  was  dismissed.  Grace 
Mlchad  bnraglit  action  agalnat  Matson  for 
malicions  prosecution  and  recovered  a  judg- 
ment for  f 600,  from  which  he  appeals.  ' 

We  think  the  verdict  must  be  set  aside  for 
the  reason  that  the  instructions  were  so 
worded,  as  naturally  to  lead  the  Jury  to  un- 
derstand that  they  were  the  Judges  of  what 
constituted  "probable  cause,"  and  their  find- 
ings show  that  they  probably  acted  upon  that 
understaQding.  There  is  some  conflict  on 
the  subject;  but  the  great  preponderance  of 
authority  favors  the  view  that  the  question 
of  what  facts  are  sufficient  to  constitute 
probable  cause  Is  one  of  unmixed  law.  28 
Cyc.  107 ;  19  A.  4  Bncyd.  of  I*  669.  Courts 
wblcii  acquiesce  In  the  general  statement  of 
the  rule  sometimes  refuse  an  unqualified  ap- 
plication of  It  For  illustration,  it  Is  ap- 
proved in  Fagman  v.  Knox,  66  N.  T.  G25, 
Erb  V.  GmiutD  American  Ins.  Co.,  112  Iowa, 
807,  83  N.  W.  1053,  and  Hamilton  t.  Smith, 


39  Mteb.  22%  227;  bnt  denied  application  In 
Heyne  t.  Blair,  02  N.  T.  19,  Donnelly  t.  Bni- 
kett  75  Iowa,  618,  84  N.  W.  880,  and  Davto 
T.  McMillan,  142  Mich.  801,  105  N.  W.  862. 
This  court.  However,  has  consistently  adhered 
to  it  and  given  It  jwactlcal  effect  Drumm  t. 
Gessnnm,  68  Kan.  881,  49  Pac.  78;  Railway 
Co.  T.  Allen,  70  Kan.  748, 70  Pac.  64&  In  the 
Drunun-Cessnum  Case  it  was  said:  "Where 
the  facts  are  disputed,  it  must  be  left  to  tlie 
Jury  to  determine  what  the  facts  are;  but 
the  court  should  Instruct  what  facto  amount 
to  probaUe  cause  for  an  arrest  and  what  do 
not  The  court  should  stunmarlae  the  claims 
of  the  parties,  and  state  to  the  Jury  what 
basis  of  fact  must  exlat  to  show  probable 
cause,  and  what  will  sustain  the  claim  ct  a 
want  of  probable  cause."  B8  Kan.  383,  834, 49 
Pac.  79. 

In  the  present  case  the  court  gave  this  In- 
struction: "You  are  Instructed  that  to  con- 
stitute probable  cause  for  criminal  prosecu- 
tion, there  must  be  such  reasonable  grounds 
of  suspicion,  supported  by  circumstances  stiffl- 
clently  strong  in  themselves  to  warrant  an 
ordinarily  cautious  man  In  the  belief  that 
the  person  arrested  is  guilty  of  the  offense 
charged,  and.  In  this  connection,  yon  are  fur- 
ther Instructed  tliat  a  mere  belief  that  an 
Innocent  person  is  guilty  of  a  crime  is  not 
alone  sufficient  to  Justify  causing  his  or  her 
arrest  The  facts  must  be  such  as  would 
Justify  an  ordinarily  intelligent  and  reason- 
ably prudent  person  In  entertaining  such  be- 
lief. Whether,  In  this  case,  such  facts  had 
come  to  the  knowledge  of  the  defendant  at 
the  time  he  entered  the  complaint  against 
the  plaintiff  Is  a  question  of  fact  for  the  Jury 
to  determine  from  a  preponderance  of  the 
evidence."  This  definition  of  what  consti- 
tutes "probable  cause"  Is  doubtless  sufficient- 
ly accurate,  although  the  use  of  "cautious" 
In  place  of  *^ruden^  lias  been  criticised.  Mc- 
Claffeity  t.  PbUp,  Ifil  Pa.  86,  24  AtL  1042. 
As  It  Is  not  the  province  of  the  Jury  to  deta>- 
ndne  what  cirenmatanees  would  Induce  a 
reasonably  prudoit  man  to  beHere  uiother 
guilty  of  a  crim^  ttiere  seems  to  be  no  pai- 
pose  In  the  giving  of  an  abstract  Instmctlon 
on  the  subject  "Inasmuch  as  the  question 
of  probable  cause  Is  always  to  be  determlsed 
by  the  court  from  the  facts  In  each  particu- 
lar case^  it  would  seem  unnecessary  to  gin 
to  the  Jury  any  definition  of  the  term,  or  any 
Instmetltm  upcm  abstract  propositions  last- 
ing to  this  subject  These  abstract  roles  wlD 
guide  the  court  In  determining  Uie  qwstfam. 
but  are  apt  to  lead  the  Jury  away  from  their 
function  of  passing  U[)on  the  effect  of  the  evi- 
dence in  support  of  the  probative  facts  which 
the  conrt  may  direct  them  to  find  In  order  to 
determine  in  which  way  their  general  ver^ 
diet  shall  be  rendered."  Ball  r.  Rawles,  9& 
Cal.  222,  233.  284,  28  Pac.  0S7,  27  Am,  St 
Rep.  174.   Nevertheless  such  an  tnstmction 


•Tor  other  eases  *m  same  topic  and  leeUOD  NUHBBR  In  Dea.  *  Am.  Digs.  UOT  to  date,  *  Biportar  ladtMS 


Digitized  by  Google 


Eaa.) 


HIOHAEL  V.  HATSON. 


639 


Is  ordinarily  not  prejudicial,  where  tlie  charge 
Inclodes  a  statem^it  ot  what  facts  would 
amount  to  probaUe  cause  In  the  case  on 
trial.  Jonasen  t.  Kennedy.  89  Neb.  SIS.  319, 
sao,  OS  N.  W.  122.  The  difficulty  here  Is  that 
the  last  Benteuce  of  the  Instmctlon  quoted, 
although  open  to  a  different  construction, 
naturally  tended  to  lead  the  Jury  to  under- 
stand that  they  were  to  deidde  for  themselves 
whether  the  facts  known  to  the  defendant 
when  he  caused  the  i^alntifrs  arrest  were 
such  as  would  Jostify  an  ordinarily  prudent 
person  in  believing  her  guilty.  This  mislead- 
ing tendency,  If  not  corrected  by  a  clear  and 
accurate  statement  of  what  concrete  facts 
would  JnsUfy  a  reasonable  belief  of  guilt,  Is 
a  ground  for  reversat  unless  it  can  be  said 
from  the  record  that  Uie  jury  were  not  In 
fact  misled. 

The  Inference  from  the  findings,  however, 
Is  to  the  contrary.  Two  of  the  special  ques- 
tions and  answers  read  as  follows:  "Q.  At 
-the  time  defendant  filed  complaint,  did  he 
believe  that  ptalnticrs  and  her  husband's 
house  was  a  place  where  persona  were  per- 
mitted to  resort  for  the  purpose  of  drinking 
Intoxicating  liquors  as  a  beverage?  A.  Yes, 
to  some  extent  Q.  At  the  time  the  defend- 
ant filed  complaint,  had  he  been  Informed, 
and  did  he  honestly  believe,  that  the  house  of 
the  plaintiff  and  her  husband  was  a  place 
where  persons  were  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  Uquora? 
A.  No,  he  had  some  information,  but  not 
enough  to  base  an  honest  belief  on."  These 
findings  are  either  In  conflict,  or  they  mean 
that  Matson  did  believe  Mrs.  Grace  Michael 
guilty,  but  had  formed  that  opinion  upon  1n- 
sufflcient  information.  The  natural  conclu- 
sion Is  that  the  Jury  were  guided  by  their 
own  Judgment  as  to  what  information  would 
be  enough  to  serve  as  the  basis  for  such  an 
opinion.  It  Is  true  the  court  elsewhere  enum- 
erated the  grounds  relied  upon  by  the  de- 
fendant as  Justl^ng  the  arrest,  and  instruct- 
ed the  Jury  that,  if  the  facts  were  as  he 
-4dalmed,  they  constituted  probable  cause,  and 
he  was  entitled  to  a  verdict;  but  the  qualify- 
ing words  were  added,  "unless  you  should 
further  find  that  the  defendant,  himself,  aft- 
-er  consulting  with  an  attorney,  believed  there 
was  no  probable  cause  for  the  prosecution." 
The  addition  limited  the  effect  of  the  rest  of 
this  Instruction,  and  thus  prevented  a  correc- 
tion of  the  misleading  tendency  of  ttie  other. 
It  necessarily  introduced  a  new.  Irrelevant, 
and  confusing  element  ln>to  the  problem — ^the 
defendant's  understanding  as  to  what  con- 
stitutes probable  cause  in  law.  Belief  that 
probable  cause  exists  for  the  arrest  of  a  per- 
son Is  obviously  a  different  thing  from  a  be- 
lief that  he  is  guilty.  The  latter  Is  often 
said  to  be  an  essential  Ingredient  of  probable 
<!ause,  although  many  of  the  definitions  omit 
It  26  Gyc  29 ;  19  A.  &  B.  Encycl.  of  L.  668; 
6  Words  &  Phrases  Judicially  Defined,  5620 
■et  seq;  note,  26  Am.  St  Rep.  140.  The  for- 
mer, has  DO  materiality  In  this  kind  of  an  ac- 


tion unless  as  bearing  np(m  the  question  of 
malice.  A  man  may  cause  an  arrest  under  a 
reasonable  belief,  founded  on  abimdant  evi- 
dence, that  the  accused  peraon  la  guilty.  Yet 
he  may  suppose,  through  Ignorance  of  the 
law,  that  "probable  cause"  does  not  exist, 
and  that  If  he  falls  to  procure  a  convlctlmi 
he  Is  answerable  in  damages.  Plainly  be 
would  not  be  liable  under  such  drcumstan- 
ces.  Probable  cause  would  exist  in  fact  and 
would  afford  him  a  perfect  defense,  what- 
ever might  be  the  result  of  the  prosecution. 
The  Instruction  given  In  this  resjjeet  was 
clearly  erroneous,  and  under  all  the  circum- 
stances of  the  case,  must  be  deemed  to  ban 
been  pre^dldal. 

The  probability  that  the  Jury  misconceiv- 
ed the  Issues  to  be  determined  by  them 
Increased  by  the  fact  that  in  the  next  In- 
struction, they  were  directed  to  consider,  as 
bearing  upon  the  matter  of  probable  cause, 
the  question  whether  the  defendant  believed 
he  had  sufficient  evidence  to  convict  the 
plaintiff  of  the  offense  charged  against  her. 
The  chances  of  conviction  depend  upon  too 
many  conditions  to  make  the  prosecutOT*s 
opinion  of  the  prospects  in  that  respect  a 
factor  in  determining  the  existence  of  prob- 
able cause.  An  adverse  public  sentiment 
might  make  the  conviction  of  a  notoriously 
guilty  person  almost  hopeless,  and  yet  the 
institution  of  a  prosecution  might  be  not 
only  justifiable,  but  praiseworthy,  and,  In 
the  case  of  a  public  officer,  obligatory.  As 
was  said  In  State  ex  rel.  v.  Foster,  82  Kan. 
14,  42,  43,  765,  8  Pac.  634 :  "If  a  county  at- 
torney vigilantly  and  earnestly  discharges 
his  duty  by  frequent  prosecutions  in  a  com- 
munity seemingly  Indifferent  to  the  enforce- 
ment of  law,  his  action  will  of  necessity  call 
the  attention  of  the  public  to  the  dlsr^rd 
of  law  and  the  dangerous  consequences  fol- 
lowing therefrom.  His  action  will  often- 
times awaken  a  community  to  a  Just  realiza- 
tion of  its  duty,  and  arouse  Its  members 
from  Indifference  to  a  willing  obedience  to 
all  that  the  law  demands.  His  action  will 
oftentimes  result  In  enlightening  public  senti- 
ment and  tn  crystallzing  public  opinion  In 
favor  of  the  enforcement  of  all  the  laws." 

The  only  other  question  which  Is  thought 
to  require  discussion  relates  to  the  admission 
of  evidence.  The  county  attorney  was  called 
as  a  witness  by  the  plaintiff,  and  was  per^ 
mitted  to  relate  a  conversation  between  Mat- 
son  and  himself  relating  to  the  liquor  prose- 
cution, before  It  was  dismissed.  The  def^d- 
ant  objected  to  this  on  the  ground  that  hla 
statements  to  the  county  attorney,  under  the 
circumstanccB,  were  privileged.  We  think 
the  objection  should  have  been  sustained, 
not  on  the  theory  that  the  relation  of  attor^ 
ney  and  client  existed,  thus  rendering  the 
communication  Incompetent  under  the  stat- 
ute (Gen.  St  1901,  {  4771,  subd.  4),  but  for 
the  reason  that  the  evidaice  was  Inadmls* 
Bible  on  the  grounds  of  public  policy.  The 
role  forbidding  an  attorney  to  disclose  hla 
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client* B  secrets  exSata  Independent  of  the  stat- 
ute: Its  basis  is  not  tbe  mere  fact  that  the 
commnnlcation  was  confidentially  made.  Bar- 
nes T.  Harris.  61  Mass.  676,  678,  64  Am.  Dec. 
7S4w  Ttte  reason  for  Its  existence  Is  that 
"the  law  has  considered  It  the  wisest  policy 
to  encourage  and  sustain  this  confidence,  by 
requiring  that  on  snch  facts  the  mouth  of 
the  attorney  shall  be  forever  sealed."  Hat- 
ton  T.  Robinson,  SI  Mass.  41G.  25  Am.  Dec. 
415.  In  Jones  on  Evidence  (2d  Ed.)  f  740,  It 
Is  said :  ''Gommnnlcatlons  made  to  the  dis- 
trict attorney  or  other  paUlc  prosecutor  are 
goramed  by  the  same  rule,  and.  If  there  Is 
any  difference,  the  confidence  reposed  In  the 
attorney  in  such  cases  is  evoi  more  sacred 
than  that  reposed  in  others."  The  Interest 
of  tbe  public  In  protecting  the  privacy  of  a 
communication  seems.  Indeed,  greater  when 
it  is  made  to  a  prosecoting  officer  in  that  ca- 
pacity tiian  when  It  Is  made  by  a  client  to 
his  attorney.  Persons  having  knowledge  re- 
garding tbe  commlssItHi  of  a  crime  ought 
to  be  encouraged  to  reveal  to  the  jvosecutlng 
attorn^  fully,  freely,  and  unreservedly  tbe 
source  and  extent  of  their  Information.  The 
possibility  tbat  what  they  say.  under  sucb 
clrcamstances,  will  be  used  against  them, 
twds  to  Impose  a  natural  restraint  upon 
their  ccmdnct  and  to  deprive  the  officer  of 
the  benefit  of  their  services.  It  is  said  that 
the  privilege  based  upon  this  principle  ap- 
iriles  (Hily  to  the  identity  ot  the  Informant  (4 
Wigmore  m  Evidence,  |  2S74,  p.  3338),  and 
such  appears  to  be  the  Bngllsb  rule ;  but  in 
this  country  it  has  been  treated  as  covering 
the  communication  itsdf. 

The  full  report  of  State  t.  Phelps,  Kirby 
(Conn.)  282,  decided  In  1787,  reads:  **0n  a 
criminal  proeecntion  It  was  moved:  That 
the  state's  attorney  might  testify  what  the 
^ismier  had  disclosed  to  Iilm,  upon  an  ap- 
pUcatlm  to  be  admitted  a  wltaess  for  the 
state;  which  the  conrt  refuse^  and  said: 
'DlsdoBores.  under  such  drcumstances,  to  the 
attorney,  ought  to  be  ccmsldered  as  confiden- 
tial, and  it  would  tend  to  defeat  the  benefits 
tiie  public  may  derive  from  th«n,  should 
they  be  made  use  of  to  the  prejudice  of 
ttiose  from  wh«n  th^  ccnne.' "  In  Oliver  v. 
Pate,  4S  Ind.  1S2,  141,  it  was  held  that  the 
attorney  and  client  rule  applied,  but  tor  a 
reason  thus  stated:  "Public  policy  requires 
that  a  person  In  making  communications  to 
a  prosecuting  attorney,  relative  to  CTlmlnals 
or  persons  suspected  of  b^ng  guilty  of  crime, 
should  be  at  libwty  to  malre  a  full  statemoit 
to  him  without  fear  of  disclosure."  Togel 
V.  Oraas,  110  U.  S.  811.  816.  4  Sup.  Ct  12. 
14,  28  L.  Ed.  158.  Is  a  case  of  the  same  ehar^ 
actMr,  citing  tbe  Indiana  case  with  ai^roval, 
and  adding:  "Tbe  free  and  unembarrassed 
administration  of  justice  In  respect  to  tbe 
criminal  law,  In  wlilcb  tbe  public  is  coneeni- 
ed,  is  Involved  In  a  case  like  the  present,  in 
addition  to  the  considerations  which  ordi- 
narily apply  In  c(Hnm[inicatloas  from  client 
to  counsel  In  mattws  ot  purely  private  con- 


oem.  •  •  •  But  there  Is  another  view  oC 
the  subject  The  matter  cwcemed  tiie  ad- 
ministration of  penal  justice,  and  the  primH- 
ple  of  public  safety  Justlfles  and  damaands 
the  rule  of  exclusion."  In  Btete  T.  House- 
worth,  91  Iowa,  740;  60  N.  W.  221,  it  was 
decided  that  a  statute  forblddlnc  tbe  dis> 
closure  of  any  confidential  c<Mnmmilcation  li^ 
trusted  to  an  attorney  In  bis  professional  cap 
paclty  protected  communications  made  to  a 
prosecuting  officer  by  a  complainliu  wltnessi 
In  Gabrfel  v.  McHnllln,  127  Iowa,  428,  42B, 
480,  103  N.  W.  866.  866»  tbat  decision  was 
approved;  but  tbe  court  added:  "Bat,  aaldt 
from  the  statute,  we  Uitnk  tbe  rule  of  ei- 
dnslon  should  be  q^led  to  all  mattws  eon- 
cerniag  the  administration  of  Justice,  on  tbe 
ground  of  public  poiicj,  A  county  attorney 
la  an  officer  whose  duty  it  is  to  Inrestlgato 
crime  and  to  prosecute  therefor,  not  la  the 
Interest  of  the  Individual  who  may  have 
snirered,  but  fbr  tbe  good  ot  the  state ;  and 
it  Is  very  clear  to  us  tbat  It  Is  not  <mly  the 
privilege,  but  the  duty  of  every  citizen  who 
knows  of  facta  tending  to  show  the  commis- 
sion of  a  crime,  to  communicate  sndi  infor- 
mation to  the  pnblte  ofilcer  whose  duty  It 
Is  to  Investigate  tha  matter  and<to  commence 
a  criminal  prosecnUom  If  a  taetxob  bas  been 
committed.  Any  other  rule  would  bampw 
tbe  administration  of  justtceL  A  party  bav- 
ing  knowledge  of  facta  toiding  to  show  that 
a  crime  bas  bem.  committed  will  b^tate  to 
lay  sudh  facta  before  the  proper  ofBcee  If  the 
InfOTmatlon  tbtu  given  may  be  made  the 
basis  of  an  actlfm-  for  damages  against  blm." 
Gases  of  tbe  same  tmduicy,  but  In  wblcb  the 
immunity  was  claimed  by  tiie  public  offices, 
are:  State  v.  Brown  et  aL,  2  Uarr.  <DeI.) 
880,  397,  36  AtL  458;  Worthlngton  t.  Scrib- 
ner.  lOD  Has&  487,  12  Am.  Rep.  736;  In  re 
Quaries  &  Butlor,  1S8  U.  S.  632,  16  Sup.  Gt 
958,  39  L.  Ed.  108a 

Granger  v.  Wiarrington,  S  HI.  299,  and 
Cole  V.  Andrews,  74  Minn.  98.  76  N.  W.  962, 
are  directly  to  the  cmitrary;  but  In  each 
case  tbe  question  chiefly  dlscoased  was 
whether  tiie  relation  of  attorney  and  dlttit 
existed,  and  in  the  latter  it  was  held  that, 
if  the  privily  could  otherwise  have  been 
claimed.  It  had  tieen  tost  by  waiver.  In 
People  V.  Davis,  52  Hlch.  668,  673,  18  N.  W. 
362.  363,  it  was  held  that  on  the  trial  of 
a  criminal  case  It  was  propo*  to  allow  the 
defmdaut  to  show,  for  the  purpose  of  Im- 
peachment, that  tbe  complaining  witness  had 
made  statements  to  the  prosecuting  attorney 
Inconsistent  with  Ills  testimony.  Tbe  reuon 
given  vras  that  public  policy  required  an  ac- 
quittal unless  tbe  accused  was  In  fact  guilty. 
The  court  sakl:  "We  are  not  called  upon  In 
this  case  to  consider  whether  thwe  may  not 
be  cases  In  which  tbe  proaecnting  attoniey 
would  be  excused,  in  the  interest  of  the 
state,  from  disclosing  what  had  been  told  to 
him  with  a  view  to  the  MHnmenceonait  of 
criminal  proceedings.  There  would  be  strong 
reasnis  In  many  cases  why  the  sonnael  ot 
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the  state  ataould  be  InTloIably  kept;  and 
DotMog  we  shall  say  In  Uila  case  will  be  la- 
ttnded  to  Jay  down  a  rule  ero^  for  the 
m7  caw  at  bar  and  others  standing  upon 
the  same  facts."  A  similar  rule  was  aj^iled 
In  Marks  t.  Beyfus.  2S  Q.  B.  D.  4M,  498, 
wbm  It  was  aaid:  "If  opon  the  trial  of 
a  [HTlBooer  the  Jud^e  sbonld  be  ot  oplnlfm 
ttat  the  disclosure  of  the  name  of  the  In- 
formant Is  necessary  or  right  In  order  to 
show  the  ivlsoner's  Innocence^  tbm  one  pub- 
lic jfoiicf  Is  in  euilUet  with  another  public 
p^tcy,  and  that  which  says  that  an  innoc»it 
nan  Is  not  to  be  condemned  when  his  taao- 
ceace  can  be  proved  Is  tlie  polley  that  must 
prevaa"  In  Cobb  v.  Slnum,  119  Wis.  597, 
97  N.  W.  276,  100  Am.  St  Bep.  000;  and  also 
In  Mftysenberg  t.  Sog^e.  18  Mo.  A^  S46, 
a  claim  of  privilege  was  denied,  but  under 
■nch  exceptional  circomstances  that  the  de- 
dsfcws  throw  no  ligtxt  on  the  question  under 
co&elderaUon.  In  <sie  case  the  commtmica- 
tion  was  not  made  by  the  complaining  wl^ 
nesst  and  In  the  other  It  was  not  made  to 
the  pabllc  invsecutor. 

It  therefore  appears  that,  wbQe  there  is  a 
conflict  on  the  subject,  the  weight  of  authori- 
ty supports  the  view  here  adc^ted. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concur. 

(81  KAfl.  400) 

AKNOLD  T.  ATOHISON,  T.  &  S.  F.  BY.  CO.t 
(Snprenw  Oomrt     Kansas.  Dec.  11,  1900.) 

OAnaiBts  (H  S6^  S82«)— Gabsiaok  or  Pas- 
raneEBS--WBOHQ  Datx  on  Tiosnv-BioHT 
TO  Resist  BnorzoN. 

A  passeoger  was  sold  a  ticket  by  a  rail- 
w^  company,  for  which  hi  paid  Call  lare,  and 
Ml  which  was  printed,  "One  eoDtionous  passage 
cfMcmeiiciDg  within  one  day  from  date  on  back 
hereof.  MadisMi  to  Kansas  Gity.  Void  unleBs 
officially  dated"— bat  the  agent  of  the  company 
by  mistake  perforated  the  ticket  with  a  date 
prior  to  the  purchase.  The  ticket  was  accepted 
by  the  first  conductor  to  whom  it  was  presented, 
bat  the  second  conductor,  obaerring  the  expired 
date,  rejected  the  ticket,  and  the  passenger,  de- 
clining to  pay  another  fare,  was  compelled  to 
leave  the  tram  some  distance  from  the  station, 
when  he  walked  hack,  boarded  another  train, 
paid  an  additional  fare,  and  completed  Ms  jour- 
ney. The  i>assenger  brought  an  action  to  re- 
cover damages  fo^  the  loss  and  Injury  sustained, 
and  produced  testimony  tending  to  prove  the 
recited  facts.  Held,  that  the  ruling  of  the  court 
sustaining  a  demurrer  to  his  evidence  was  er- 
roneous ;  that  the  error  in  perforating  the  ticket 
was  the  fault  of  the  railway  eomitany;  that  the 
passenger,  havlog  paid  his  fare,  was  entitled  to 
a  ride  to  Us  destination ;  that  he  was  entitled  to 
damages  tor  the  extra  fare  be  was  required  to 
pay,  and  any  actual  loss  arising  from  the  refusal 
of  the  ride  tor  which  he  had  paid  and  from  be- 
ing compelled  to  leave  the  train,  field,  further, 
that  he  could  not  enhance  his  damages  by  re- 
sisting the  order  of  the  conductor  to  leave  the 
train,  nor  because  of  the  force  used  in  ejecting 
bim  by  his  refusal  to  obey  the  order. 

(Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  1434r-1438;  Dea  Dig.  U  S68, 
882.*] 

(Syllabus  by  the  Court.) 
^BcetiMr 


Appeal  from  IMstrlct  Oooitr  Glazk  Gonrty; 
Gordon  Ij.  Flnley,  Judge^ 

Action  by  Frank  M.  Arnold  against  Hia 
Atchison,  Topeka  &  Santa  F6  Ballway  Gom- 
pany.  Judgment  for  d^endant,  and  [dalntlff 
appeals.    Beversed  and  remanded. 

Bone  ft  Harvey  and  Bottsford,  DeaHierage, 
Oreamm  A  Bottsford,  for  appellant  Wm.  B. 
Smith,  A.  A.  Scott,  and  O.  X  Wood,  tat  ap- 
pellee. 

JOHNSTON',  a  J.  Ttala  action  was  baaed 
on  the  refusal  ot  the  Atchison,  Top^a  ft 
Santa  Ffi  Ballway  Company  to  accept  as  fare 
a  ticket  which  it  had  sold  to  Frank  M.  Ai^ 
nold,  and  also  tm  ejecting  blm  from  a  train 
at  a  place  some  distance  from  the  station 
at  whlcb  he  had  entered  the  train.  It  ap- 
pears that  on  July  29,  1006.  Arnold  pur- 
cbased  a  tl«dcet  from  the  agcait  of  the  rail- 
way company  at  Hadlson  for  passage  from 
that  iK^t  to  Kansaa  City  iot  wbidi  he  paid 
full  fare,  l&TC.  The  ticket  was  of  the  card 
or  token  variety  containing  the  name  of  the 
company  and  the  words,  "One  contlnaous 
pasaage  commencing  within  one  day  from 
date  on  back  hereof.  Madison  to  Kansas 
Gity.  Void  unless  officially  dated,"  and  on 
which  was  the  printed  signature  of  the  ^n- 
eral  passenger  ag^t  The  agent  perforated 
the  ticket  July  20,  1900,  Instead  of  July  29, 
1906,  and  handed  It  to  Arnold.  He  boarded 
the  branch  train  at  Madison,  presented  the 
ti<&et  to  the  conductor,  who  accepted  and 
pundied  It  for  Bmporla,  the  end  of  the  mo. 
There  Arnold  boarded  a  main  line  train 
bound  for  Kansas  City,  and,  when  the  ticket 
was  presented  to  the  conductor  on  that  train, 
he  pronounced  It  not  good,  and  stated  that 
unless  Arnold  paid,  another  fare,  he  most 
leave  the  train.  Arnold  insisted  that  the 
ticket  bad  been  sold  to  him  by  the  agent  of 
the  company  about  an  hour  before,  and  re- 
fused to  pay  additlcmal  fare  or  to  leave  the 
train.  The  conductor  called  the  porter,  and 
compelled  Arnold  to  leave  the  train  about 
a  mile  and  a  half  from  the  station  at  Em- 
poria, and  at  a  place  whore  there  was  no 
station  or  sldli«.  He  started  to  walk  back 
to  the  station,  but  before  reaching  there, 
met  and  boarded  another  train  of  the  compa- 
ny going  to  Kansas  City,  which  carried  him 
to  his  destination  for  an  extra  fare  of 
Alter  the  reception  of  evidence  tending  to 
show  the  facts  recited,  the  railway  company 
filed  a  d«uurrer,  challenging  the  snfflctency' 
of  the  testimony  oftered  In  behalf  of  Arnold 
whldi  the  court  sustained. 

Arnold  had  paid  his  fare,  and  was  entitled 
to  a  ride  on  the  train  to  Kansas  City.  The 
defective  ticket  was  stdd  to  him  by  the  rail- 
way company,  and  the  error  In  perforating 
the  ticket  was  the  fault  of  the  company. 
He  was  rampelled  to  pn.v  another  fare  to 
secure  the  ride  for  whi<±  he  had  already 
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two  or  more  of  tfther;  and  Um,  If  flu  i»- 
tor  tb%  two  or  more  cansee  of  actkn 
are  InconBtatent;  t3ie  plaintiff  would  be  n- 
quired  to  dect  wlUdH  of  the  nme  he  would 
take,  and  In  no  case  conld  ttae  plaintiff  have 
a  double  rtilef  for  sabstantially  the  same 
thing.  But,  If  the  facts  of  the  two  or  more 
cansee  of  aeUon  are  Oe  sam^  and  If  the 
rellefe  are  flie  sanM,  and  If  the  plaintiff  does 
not  ask  for  double  rell^,  bat  only  fbr  the 
single  relief  which  either  cabse  (tf  actlm 
woald  give  him,  then  there  would  be  no  good 
reason  why  the  plaintiff  should  be  required 
to  elect  as  to  whldi  relief  he  would  ta^ 
or  whethw  he  would  cell  his  action  an  ac- 
doD  on  contract  or  for  tort"  Akin  t.  Davis, 
11  Kan.  580.  See,  also.  Chase  Ballway 
Ca.  70  Kan.  546.  79  Pac.  US.  If  In  the 
course  of  the  trial  It  becomes  Important  to 
determine  the  fbeory  on  wfaldi  the  aetton 
Is  prosecuted,  the  plalntlfl  mar  upon  motion 
be  required  to  elect  No  sudi  motion  was 
made,  and  hence  no  qnestlaii  as  to  tiie  form 
of  the  action  Is  open  for  present  consldoa- 
tlon. 

The  judgment  of  the  dletrtct  court  win  be 
rerersed,  and  the  cause  rananded  for  a  new 
trial.  All  the  Justices  concurring. 


paid.  No  reaeoD  Is  seen  why  he  should  not 
recover  this  loss  and  also  few  actual  loas,  If 
any,  sustained  In  being  compelled  to  leave 
Hiat  train  and  secure  a  ride  on  another.  Of 
course  he  could  not  enhance  his  damages 
hr  redstlng  the  order  of  the  ooodiwtor  to 
leave  the  train,  nor  because  ot  the  force 
used  In  ejecting  falm  which  he  had  invited. 
The  conductor  necessarily  has  full  contr<d 
of  the  train.  The  convenlmce  and  the  safe- 
ty of  the  travetUi^  public,  as  well  as  the  In- 
terests of  the  rallvray  company,  require  that 
his  decision  as  to  the  validity  of  tickets  and 
his  authority  In  enforcing  tSit  rules  of  the 
company  should  be  respected  by  passengers. 
When  Arnold  prraented  the  tldcet  with  the 
emmeouB  date,  and  failed  to  satMy  tb» 
conductor  by  explanattons  that  he  was  en- 
titled to  ride,  no  other  alternative  remained 
except  to  submit  to  ttie  ord«r  of  the  con- 
ductor, either  to  pay  another  fare  oe  peace- 
ably leave  the  train,  and  rely  upon  his  rem- 
edy In  damages  wbltSi  the  law  provides  for 
the  loss  and  Injury  sustained.  '  It  Is  tme,  as 
the  railway  company  contends,  that,  as  be- 
twera  ttie  conductor  and  tbe  passenger,  the 
conductor  was  acting  within  the  line  of  duty 
in  refusing  the  wrongly  dated  ticket,  but 
Arnold  Is  not  suing  the  nmductor,  nor  re- 
lying alone  upon  the  refusal  ot  the  conductor 
to  accept  his  ticket  The  action  Is  against 
the  railway  company,  which  negligently  Is- 
sued the  defective  ticket  and  then  refused 
him  the  ride  for  whtdi  he  had  paid.  The 
loss  was  occasioned  by  the  neglect  and  wnmg 
of  tbe  railway  company,  and,  as  the  evidence 
warranted  a  recovery  of  more  than  nominal 
damages  for  such  loss,  the  demurrer  to  the 
evidence  should  not  have  been  sustained. 

Tbe  contrition  as  to  wheUier  Arnold  was 
seeking  a  recovery  of.  damages  resulting 
f  nan  a  violation  of  a  contract,  or  because  of 
the  tortlons  acts  of  the  railway  company,  is 
not  a  material  questUm  at  this  time.  All 
the  facta  relating  to  Hie  pnrdiase  of  the 
ticket,  the  refinal  to  honor  11;  and  the  dr- 
cnmstances  connected  with  the  denial  of  his 
right  to  ride^  as  w^I  as  Us  ejectlcm  from 
the  train,  are  pleaded.  Tbe  petition  stated 
a  good  cause  of  action  for  damages  arising 
(m  the  breodi  of  the  contract  and  It  con- 
tained avoments  charging  tortious  ctmduct 
on  the  part  of  1S»  railway  coa^axKf,  bat  did 
not  speciflcal^  state  oa  wMeb  bwris  the  ac- 
tion was  toought  This  was  not  necessary. 
"Undw  our  Code  a  plaintiff  is  not  required 
to  state  wheQier  his  cause  of  action  is  found- 
ed upon  c<mtract  or  on  tort ;  and  generally, 
if  he  should  make  sudi  a  statemmt  and  be 
mistaken,  the  statement  would  be  material. 
All  that  a  plaintiff  Is  now  required  to  do  la 
to  state  the  facts  constituting  his  cause  of 
action  In  ordinary  and  concise  langn^^  and 
without  r^tiUon.  These  facts  may  some- 
times constitute  both  a  cause  of  action  on 
contract  and  a  cause  of  action  on  tort,  or 
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DENT  T.  SIMPSON  et  aL 
SWEETIiAND  r.  SA3ia 
(Supreme  Court  of  Kansas.   Dec.  11,  1909.) 

1.  Appkax.  and  E^aoH  (|  499*)  —  Prebknt*.- 

TIOH  AND  RESEBVATIOn  OF  GbODNDB  Or  RE- 
VIEW—REFUSAt,  TO  Aixow  Ahotticeht. 

Parties  have  the  absolute  right  to  hav* 
their  cause  arrued  by  connsel  before  the  deci- 
sion is  rendered,  wheQier  it  is  tried  to  tbe  court 
or  a  jury.  But,  in  order  to  predicate  error  up- 
on the  refusal  of  tht  court  to  allow  argument,  it 
mnst  appear  that  counsel  have  not  waived  the 
rigbt  by  silence  or  acquiescence.  The  lecoid 
should  affirmatively  show  that  permlasiOD  to  ar- 
gue was  refused. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Dea  Dig.  S  499.*] 

2.  EhriDENCE  A  341*)— Cebtified  Bbcobo  or 

SiTBVETOB'S  REPOBT—ADlUSSIBIUTr. 

The  certified  record  of  a  county  sarveyor's 
report  of  a  survey,  recorded  in  tbe  office  of  the 
register  of  deeds,  under  tbe  provisions  of  Gen. 
St  1901,  c  25,  art.  12.  f  214,  Is  admissible  in 
evidence,  with  the  same  effect  as  the  orlginaL 

[Bd.  Note. — For  other  cases,  see  EJvidence. 
Cwt  Dig.  H  1289-1282;  Dec.  Dig.  |  341.*] 

8.  BotTNDABiKs  <|  86*)— Pbooeedinos  to  Eki- 

TABLISH— BV>B1[KB  SuBVET— ADUISSIBZUIT. 
On  appeal  from  a  county  surveyor's  report 
estabiisbing  iMundary  lines,  tbe  record  of  a  fo^ 
mer  survey  is  adnuasible  in  evidence  for  the 
purpose  of  expIaluiDg  the  survey  In  coDtrover- 
ay,  and  la  prima  fade  evldenos,  althon^  tbo 
record  may  not  show  tiiat  sadt  Itamer  many 
was  made  with  notice  to  all  paidas  fas  interest. 

[SJd.  Note.— For  olher  cases,  see  BoondsTiss, 
Dec  Dig.  I  86.*J 

4.  New  Teiai  (J  104*)— Newly  Draco vdm 

EjVIDKNCB^-CUinlLATIVB  B/VIDEHOB. 

On  appeal  from  tbe  report  of  a  county  snr- 
veyor  establishing  boundary  lines,  the  sarvg^or 
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testified  that  he  warn  unable  to  find  tiie  govern- 
ment comer  betveen  tbe  sections,  and  that  he 
established  the  comer  about  60  feet  distant 
from  the  point  which  the  nlaintiffs  claimed  waa 
the  trne  comer.  The  whole  controversy  tuned 
npem  the  loeatton  of  the  government  comer, 
Which  plaintifh  sought  to  prove  by  ciicumstan- 
tlal  evidence;  no  witueea  teatifylog  where  the 
etone  marking  the  comer  actually  ie  or  was  lo- 
cated. The  court  rendered  judgment  approving 
the  Bumyor's  r^rt.  In  support  of  a  motion 
for  a  Dew  trial,  plaintiffs  produced  the  affidavit 
of  a  witness,  who  testified  that  he  knew  the 
tree  location  of  the  comer;  that  he  was  road 
overseer  20  years  before,  and  graded  the  road ; 
tiiat  the  comer  in  dispute  was  then  marked  by 
a  stone  in  the  middle  of  the  road,  and  was  visi- 
ble: that  in  grading  the  road  be  plowed  over 
and  covered  up  the  stone;  that  after  tbe  trial 
he  went  to  the  place,  and  stepped  the  distance 
from  the  edge  of  the  road  to  the  point  he  calcu- 
lated tbe  stone  would  be,  and  there  dug  down 
and  found  the  original  stone;  that  it  was  the 
same  stone  in  tbe  same  location  that  it  was 
when  he  graded  the  road,  and  that  it  was  orig- 
inally placed  there  to  mark  the  corner  and  the 
bMindary  line  between  the  sections.  Held,  the 
newly  discovered  evidence  was  not  cumulative, 
and  It  was  error  to  refuse  a  new  trial. 

Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  »  218-220;  Dec.  Dig.  |  1<M.«] 

(Syllabus  by  the  Court) 

Appeal    from    District    Ooart,  Harper 

Oonnty;  P.  B.  OlUett,  Jad«e. 

a.  8.  Dmt  and  H.  B.  Sweetlsnd  appealed 
to  tiie  district  court  tram  a  surrey  hj  tbe 
conntar  tnrteym,  whwe  Judgment  was  ren- 
dered, approving  the  mrveyai^  report,  In  fa- 
vor of  J.  H.  Simpson  and  others,  and  Dent 
and  Sweetland  appeal.  Reversed. 

E.  C.  Wilcox,  for  appellants.  T.  A.  Nofts- 
ger,  for  appellees. 

.  PORTER,  J.  The  controversy  here  In- 
volves the  boundary  lines  in  sections  16,  17, 
20,  and  21  In  township  32,  west.  In  Harp^ 
fKmnty.  In  January,  1006,  the  county  snr- 
vejror  made  a  survey,  on-  due  notice  to  all 
parties  In  interest.  The  plaintiffs.  Dent  and 
Sweetland,  appealed  from  the  survey  pro- 
ceedings to  the  district  court,  where  Judg- 
ment was  rendered  approving  the  report  of 
tbe  surveyor.  Tbe  plalndCrs  have  brought 
tbe  case  here  for  review. 

We  are  asked  to  reverse  the  Judgment  be- 
cause the  court  refused  to  hear  argum^ts  of 
counsel.  Tbe  trial  lasted  two  days,  and  a 
iars^  number  of  witnesses  was  examined,  In- 
cluding  former  county  surveyors  and  persons 
who  bad  assisted  In  former  surveys,  and 
others  who  claimed  to  be  familiar  with  the 
boundary  lines.  At  the  conclusion  of  tbe 
testimony  the  court  announced  that  the  case 
would  be  postponed  until  the  following  week, 
and  that  the  attorneys  would  be  notified  on 
what  day  arguments  would  be  beard.  No 
notice  was  given,  and  tbe  court  adjourned. 
Afterwards  tbe  court  announced  that  tbe 
case  would  be  heard  on  a  certain  day.  On 
tbat  day  tbe  attorneys  appeared,  and  It  Is 
claimed  that,  without  giving  them  an  oppor- 


tunity to  argue  the  case  or  comment  on  tbe 
evidence,  the  court  rendered  Its  decision. 
There  Is  nothing  to  indicate  that  the  plain- 
tiffs made  any  request  at  this  time  to  be  per- 
mitted to  argue  tbe  case,  or  even  auggrated 
a  desire  to  do  so;  they  took  no  objection  or 
exception  to  tbe  action  of  the  court  In  ren- 
dering the  decision  without  argument  The 
whole  matter  is  brought  upon  the  record  by 
tbe  a^avlt  of  one  of  the  plaintiffs,  and  this 
affidavit  which  was  used  In  stg)port  of  a  mo- 
tion for  a  new  trial.  Is  as  silent  as  the  rest 
of  tbe  record  concerning  the  attitude  of 
counsel  at  tbe  time  the  decision  was  render- 
ed. Where  tbe  court  is  the  trier  of  facts, 
the  parties  have  tbe  absolute  right  to  have 
tbe  case  argued  by  counsel  before  tbe  deci- 
sion Is  rendered.  Railroad  Co.  v.  Cattle  Co., 
50  Kan.  Ill,  113,  52  Pac.  71.  and  cases  cited. 
But,  In  order  to  predicate  error  upon  the  re- 
fusal of  tbe  court  to  allow  aqpiment.  It 
must  appear  that  counsel  have  not  waived 
the  rle^t  by  their  ^ence  cor  acquiescence. 
Piatt  T.  Head.  35  Kan.  282,  285, 10  Pac.  822. 
Ihe  record  should  afflrmatlT«^  show  that 
permlaslon  to  argne  was  denied  the  court 
A  more  serious  dalm  of  error  Is  tbe  re- 
fusal to  grant  a  new  trial.  The  whtde  cra- 
troverqy  hinged  upon  the  location  of  Uie  goT- 
emment  comw  betweoi  tbe  four  sections  of 
land.  In  his  testlmmty  the  surveyor  stated 
tbat  he  was  unable  to  find  the  government 
comer,  and  that  the  owner  as  estaUbdied 
by  him  was  about  SO  feet  south  <tf  where  the 
road  ran  east  and  west;  that  the  plaintiffs 
were  present  at  tbe  surveyi  and  contended 
tbat  tbe  government  comer  was  about  the 
center  of  tbe  road,  but  he  could  not  tell  ab- 
solutely whether  tbat  was  the  government 
comer  or  not  On  the  motion  for  a  new 
trial  the  affidavits  of  several  witnesses  were 
produced,  and  proper  diligence  shown.  Some 
of  the  affidavits  tended  strongly  to  support 
the  plaintiffs*  contention  as  to  tbe  location  of 
the  com»,  and  tbat  the  boundary  lines  and 
improvements  bad  been  placed  with  refer- 
ence to  It  for  20  years,  but,  being  merely 
ctmiulaUve,  they  afford  no  sui^rt  to  tbe 
claim  that  the  refusal  of  the  motion  for  a 
new  trial  was  an  abuse  of  discretion.  Tbe 
affidavit  of  O.  A.  Cluff  was  of  a  different 
character.  He  stated,  in  substance,  tbat  be 
knew  where  the  comer  In  question  was  locat- 
ed; that  he  was  road  overseer  in  1880,  and 
graded  the  road  on  the  south  side  of  16  and 
17;  that  tbe  comer  In  dispute  was  then 
marked  by  a  stone  In  tbe  middle  of  the  road 
and  was  visible;  that  In  grading  the  road  be 
plowed  over  and  covered  up  the  stone;  that 
be  graded  the  road  an  equal  distance,  30  feet 
on  each  side  of  this  stone,  leaving  tbe  cor- 
ner dlrectiy  In  tbe  middle  of  tbe  road;  that 
he  knew  nothing  of  tbe  new  survey  until  aft- 
er the  trial,  when  he  informed  one  of  the 
plaintiffs  tbat  he  knew  the  exact  location  of 
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tte  ilwM,  ud  that  he  coald  flnd  It;  that  ba 
wwt  and  atoi^ad  the  dlatance  from  the  «dge 
of  ttM  road  to  the  place  he  calculated  the 
cwner  stone  woald  he,  and  there  dag  down 
and  (oond  the  algtnal  atone;  that  tt  la  the 
■anw  atone  In  the  mma  location  that  it  waa 
when  he  graded  the  road;  and  that  It  waa 
miglnally  placed  there  to  mark  the  cwner 
and  the  bonndaiy  line  between  the  four  sec- 
tions. Tble  was  In  no  sense  cnmulatlTe. 
On  tiie  trial  plaintlfla  attempted  to  show  the 
true  location  of  the  goTernmeut  comer  hj 
clrcniDStantlal  evidence  from  the  recollection 
of  nmnerous  witnesses  as  to  where  It  stood 
with  reference  to  the  hedgerows  and  other 
ImproTements,  but  no  witness  testlfled  where 
the  stone  actually  is  or  waa  located.  Here 
Is  a  witness  who  states  that  he  knows  where 
the  original  stone  was  located,  and  since  the 
trial  has  found  the  Identical  stone  In  the 
same  location  where  he  covered  It  up  20 
years  before.  This  was  direct,  poeltlre  testi- 
mony as  to  the  true  location  of  the  govern- 
ment comer  and  the  existence  and  Identity 
of  the  and^it  landmark — the  meat  of  the 
wht^e  ooatroversy.  It  Is,  of  course,  subject 
to  contradiction,  and  therefore  not  conclu- 
sire.  But,  for  the  reason  that  It  differs  whol- 
ly from  the  kind  of  evidence  from  whi^  the 
location  of  the  original  government  comer 
was  aongbt  to  be  im>Ted  on  the  trial,  it  is 
not  cumnlatlve.  CamulatlTe  testimony  la  of 
-the  same  character,  the  same  kind  and  de- 
gree, offered  to  establish  a  fact  to  which 
wltnMses  ban  already  testified.  State  v. 
Tyson,  56  Kan.  686^  44  Pac  aOO;  Building 
ABB'n  T.  McMvllen,  69  Ksa.  408,  68  Pac.  481; 
Bonsman  r.  Stafford,  71  Xaa.  648,  81  Paa 
184;  12  Gyc.  992;  29  Gyc.  907-909^  and  cases 
dted.  The  situation  presented  la  like  a  case 
where  the  disputed  fact  Is  vhether  aome  per- 
son, who  has  ioBg  dlsaf^ared,  is  dead,  and 
the  court  flnda  on  .drcnmatantial  evidence 
that  be  la  dead.  On  a  motl<m  for  a  new  trial 
affldaTtta  are  produced  from  pwscma  who 
hare  known  him  all  his  Uts,  stating  that  he 
la  alive,  and  has  returned,  and  bi  then  wltb- 
In  the  jnrisdictlrai  of  the  court  Under  the 
circumstances  it  waa  enor  to  refuse  a  new 
trial.  Aa  the  cause  must  be  retried,  other 
qnestiona  raised  in  the  brief  will  be  ctmald- 
eped. 

The  record  of  a  former  survey,  made  In 
1886,  was  introduced  In  evidence,  and  object- 
ed to  on  the  ground  that  tbere  is  no  author- 
ity in  law  for  the  recording  of  field  notes  and 
plats  In  the  office  of  the  register  of  deeds, 
and  for  that  reason  the  record  was  inadmis- 
sible. In  1886  the  law  provided  that  when 
any  report  should  become  final,  it  should  be 
the  duty  of  the  register  of  deeds  to  file  and 
record  the  same  In  his  office.  Laws  1879, 
p.  348,  c  177,  $  3.  As  plaintiffs  contend, 
there  is  no  authority  at  this  time  for  record- 
ing the  original  record  of  field  notes  and 
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plats  in  tfae  ofiloe  oC  Ike  re^flter  of  deed% 
but  there  waa  snch  auQiwtty  In  1886  and  un< 
tU  tile  law  waa  amended  In  1891.  The  pres- 
ent law  (Gen.  St  1901,  e  25,  art  1%  |  214) 
provides  that  when  the  report  of  the  snrv^ 
becomes  final,  the  county  aorveyor  aball  re> 
cord  the  aame  In  tite  record  of  permanei^ 
Bunreya,  and  shall  also  make  a  eortlfled  rec- 
ord thereof,  which  riiall  be  filed  In  the  office 
of  the  register  of  deeds.  Under  the  law  aa 
it  now  reads,  dther  the  orlghial  or  the  cer^ 
tided  record,  which  tiie  statute  provides 
shall  be  recorded  In  the  office  of  the  register 
of  deed^  is  admissible.  Oode  CBv.  Proa  c 
80,  art  16^  I  S87a  (Gen.  St  1901.  |  4836). 

The  record  of  another  survey,  found  In 
the  surT<eyor's  office,  was  Introduced,  and  the 
c<mtention  is  that  It  was  Incompetent  b^ 
cause  It  failed  to  disclose  notice  to  all  paiv 
ties  concerned,  and  that  plaintiffs  could  not 
be  bound  by  a  survey  made  without  notice 
to  them.  Tbe  abstract  falls  to  show  any  otH 
Jectlon  to  the  admission  of  tfae  record  on  this 
ground,  or,  indeed,  any  objection  whatever. 
But  assuming  that  the  record.  If  examined, 
would  disclose  such  an  objection,  the  con- 
tention cannot  be  sustained.  Heaco^  v.  Sul- 
livan, 70  Kan.  TBO,  79  Pac.  which  Is  relied 
upcm  bf  plalntifls,  has  no  appUcation  here. 
In  that  case  the  plaintiff  sought  to  enjoin 
the  laying  out  of  a  public  road  on  the  ground 
that  the  proceedings  wwe  void,  and  it  was 
prt^erly  held  that,  because  the  record  failed 
to  show  siAtutory  notice,  tbe  proceedings 
were  invalid;  but  tbe  opinion  nowhere  holds 
that  the  record  was  not  admissible  In  evi- 
dence. In  the  present  case  tbe  Issue  was  not 
whether  the  former  survey  was  valid  w 
binding  upon  the  parties,  but  whether  the 
court  should  approve  the  new  survey,  and 
the  record  of  the  former  survey  was  admit- 
ted for  the  incidental  purpose  of  explaining 
tbe  survey  in  controversy.  Besides,  the  pro- 
visions of  the  Code,  supra,  make  all  sudi 
records  prima  facie  evidence. 

Tbe  Judgmoit  will  be  reversed,  and  a  new 
trial  ordered.  AJl  the  Justices  concurrlni^ 

(SI  Kan.  397) 

BflU^BR  V.  HII^EB. 
(ENvram  Ooort  of  Kansas.  Dec  11, 1909,> 
New  Taut,  ({  7&*)— iHOOHaistanr  Teboio^ 

INSUFFICIEKCT  or  DAlfAOBS. 

Tn  an  action  to  recover  the  value  of  person- 
al services,  it  was  not  disputed  that  sernees 
substantial  value  were  rendered,  but  It  ma 
clslmed  by  tbe  defendant  that  they  were  to  he 
trrataitous.  On  this  issue  the  evidence  was  con- 
flicting.  and  the  jury  returned  a  verdict  for  die 
plaintm,  assessiof:  his  damages  at  fl.  BM, 
that  the  verdict  is  Inconsistent,  and  that  It 
Bliould  have  been  aet  aside  on  the  plaintifTs 
motion,  based  upon  the  ground  that  the  recov- 
ery-was too  smidl. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  St  151.  1&2 ;  DeeTDig.  |  7&*] 

(Syllabas  by  the  Oourt) 
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Ai^>eal  from  Oourt  of  Oommon  Pleas,  Wy- 
udotte  County;  Wm.  O.  Holt,  Judge. 

Action  by  J.  F.  Miller  agaliut  George  F. 
BflUer.  From  a  nominal  judgment  for  plain- 
tlfl,  be  ampeala  Berened  and  remanded. 

James  F.  O^ty,  F.  D.  Hutcblnga.  and  Da- 
Tld  F.  Oanrai.  for  appellant  HcAnany  & 
Alden,  for  appi^ee; 

BENSON,  J.  The  plalntUf  took  charge  of 
the  work  of  cleaning  and  repairing  several 
houses  of  the  defendant  In  Armoardale  after 
the  flood  of  June,  1Q03,  and  sued  to  recover 
the  value  of  his  services.  The  defendant, 
who  is  a  brother  of  the  plaintiff,  contends 
that  the  services  were  to  be  gratuitous ;  that, 
being  engaged  to  do  similar  work  In  the  vi- 
cinity for  their  mother,  the  plaintiff  under- 
took this  work  also  as  a  mere  friendly  serv- 
ice. Gach  party  offered  evidence  tending  to 
support  his  contention.  The  jury  found  for 
the  plaintiff,  and  assessed  the  amount  of  his 
recovery  at  $1.  The  plaintiff  moved  for  a 
new  trial  on  the  ground  that  the  recovery 
was  too  small.  Th&  motion  was  doiled,  and 
he  alleges  error  In  this  ruling. 

There  was  no  dispute  concerning  the  na- 
ture of  the  services.  The  amount  claimed 
was  $283.50  for  superintending  the  work,  em- 
ploying and  paying  laborers,  and  working 
with  them.  The  expenses  amonntlng  to 
f916.50  were  advanced  by  the  plaintiff  as  the 
work  progressed,  and  the  amount  was  repaid 
to  him  by  the  defendant.  The  only  Queetiona 
for  the  jury  were  whether  the  services  were 
to  be  performed  gratuitously,  and,  if  not,  then 
what  was  their  valna  While  testimony  of 
such  value  given  by  the  plaintiff  was  not  con- 
clnsive,  It  Is  clear  that  the  services  were  of 
substantial  value,  and,  If  entitled  to  recover 
at  all,  the  platntifl  should  have  been  awarded 
what  they  were  reasonably  worth.  By  flnd< 
Ing  for  the  plaintiff  the  Jury  determined  the 
lasae  In  his  favor,  and  It  only  remained  to 
award  reasonable  compensation.  This  Is  not 
a  case  for  nominal  damages,  such  as  are  al- 
lowed for  the  breach  of  a  legal  duty  which 
has  caused  no  material  loss.  Such  an  award 
Is  permissible  in  a  proper  case  to  vindicate 
a  right,  where  damages  are  possible,  but  have 
not  been  suffered.   Sutherland  on  Damages, 

It  is  argued  that  in  rating  a  new  trial  on 
the  motion  of  the  plaintiff  the  trial  court  may 
have  treated  the  verdict  as,  In  effect,  a  find- 
ing for  the  defendant,  and  that  this  view  is 
warranted  because  of  the  alleged  Insufficiency 
of  the  evidence  to  support  the  plaintilTB  con- 
tratlon  that  he  was  to  be  paid  for  his  serv- 
ices. The  opinion  in  Haven  v.  Missouri  Ry. 
Co.,  165  Mo.  216.  65  8.  W.  1035,  Is  cited  as 
amirovlng  this  practice.  In  that  case  a  ver- 
dict for  nominal  damages  was  returned  for 
personal  Injuries,  and  It  was  held  that  If  the 
trial  court,  upon  a  review  of  the  evidence. 


had  concluded  that  the  plaintiff  ought  not  to 
have  recovered  at  all,  a  r^sel  to  set  aside 
the  verdict  on  motlofi  of  the  plaintiff  would 
have  given  falm  no  cense  of  complaint  But 
in  that  case  a  new  trial  was  granted,  and  It 
was  held  that  the  order  was  within  the  dis- 
cretion of  the  trial  court,  and  It  was  affirmed. 

It  Is  also  argued  that  If  the  verdict  had 
awarded  a  substantial  sum  In  favor  of  the 
plaintiff,  it  would  have  been  the  duty  of  the 
court  to  set  it  aside  on  ai^llcatlon  of  the  de- 
fendant, and  that  therefore  there  was  no  er- 
ror of  which  the  plaintiff  can  rightfully  com- 
plain In  denying  his  motion.  This  view  was 
apparently  taken  In  Young  v.  Great  Northern 
Ry.  Co.,  80  Minn.  123,  83  N.  W.  32.  In  that 
case  the  plaintiff  moved  to  set  aside  a  ver- 
dict in  his  favor  for  fBOO  for  personal  Inju- 
ries. The  appellate  court  held  that  the 
amount  allowed  was  Insufficient  compensa- 
tion, but  affirmed  the  Judgment  rendered  on 
the  verdict,  because  the  evidence  was  deemed 
Insufficient  to  fix  any  liability  upon  the  de- 
foidant  In  this  case,  however,  there  was 
competent  evidence,  sufficient  If  believed,  to 
uphold  a  verdict  for  either  party,  upon  which 
the  jury  found  for  the  jdalntiff,  thus  estab- 
lishing his  right  to  recover;  and  this  court 
cannot  say  that  the  trial  court  held  that  the 
verdict  was  In  effect  for  the  defendant  al- 
though in  form  for  the  plaintiff ;  nor  can  we 
say  that  In  the  opinion  of  the  trial  court  the 
evidence  was  Insufficient  to  support  tbe  find- 
ing for  tbe  plaintiff. 

Tbe  verdict  was  inconsistoit  in  refusing  to 
assess  the  actual  damages  legale  and  logical- 
ly consequent  upon  the  general  finding  In 
favor  of  the  plaintiff.  The  court  might  have 
called  the  attention  of  the  jury  to  this  Incon- 
shrtency  when  tbe  verdict  was  presented,  and 
directed  them  to  find  the  value  of  the  serv- 
ices, or  to  find  for  the  defendant  Having  re- 
ceived the  verdict,  however,  the  plaintiff's 
motion  should  have  been  sustained. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  iwoceedlDgs.  All  ttw 
Justices  concurring. 


(81  Kan.'  3D9) 
MEBTWETHEStS  v.  YOUMANS. 
(Supreme  Ooort  «i  Kansas.  Dea  11.  lOW.) 

1.  COUBTS  (I  169*)— CiTT  OotTBTB— JtJBISMO- 
TIOW. 

In  actions  for  recovery  of  money  only, 
tbe  jurisdiction  of  the  dty  court  of  Wichita  Is 
fixed  by  the  amount  claimed,  and  not  by  the 

amount  of  Indebtedness. 

TEid.  Note.— For  other  cases,  see  Oonrt^  Gsnt 
Dig.  i  414;  Dec  Dig.  {  109.*] 

2.  COWBTS  (I  160*)— IKFBBIOB  JUBISDICTION— 

Amount  ik  Contbovebst  —  Remission  or 

Pabt  op  Claim. 

It  la  the  privilege  of  a  creditor  to  abandon 
or  remit  a  part  of  his  debt,  and  thus  briofc  It 
within  the  jurisdiction  of  the  court,  aad,  when 
he  limit!  bis  claim  to  an  amount  within  the  jo- 
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rbdlction  <rf  tiie  eonrC,  he  neceuarily  fo^ves 
•o  much  ot  the  debt  as  exceeds  thet  amoant. 

[Ed.  Note^For  other  'eaaes.  aee  Conrti,  Cent 
DIE.  I  428;  Dee;  Dig.  I  IfiO.*] 

S.  WOXK  Am  LABM  (I  22*)— FUADXITQ. 

It  Is  competent  for  the  idaintlff  to  set  up 
an  ezpreBB  contract  to  psy  spedfled  wages  tor 
vroA  done,  and  also  that  the  wodi  was  reasM- 
ably  worth  the  amonnt  claimed. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  S  41;  Dec.  Dig.  I  22.*] 

4.  ETIDKKCI:  (I  878*)— DOOnSCSHTABT— BOOKB 

OF  Account. 

Batries  In  the  account  boob  of  plaintUT,  who 
coold  not  read  or  write,  made  by  another  upon 
plaintiff's  dictation  about  the  time  the  transac- 
tions entered  were  had,  may  he  received  in  evi- 
dence when  verified  by  the  testimony  of  the  pet^ 
sons  making  the  entries,  and  of  iba  plaiatilL 
that  the  items  entered  were  correctly  reported 
by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  162&-1646;  Dec.  Dig.  I  876.*} 

(SyUabos  by  the  Court) 

Appeal  from  District  Conrt,  SedgwI<A 
County;  Thomas  C.  Wilson,  Judge. 

Action  by  Richard  Merywethers  against  J. 
F.  Xoamans.  Judgment  for  plaintiff,  and  de- 
f«dant  eppeala  Affirmed. 

John  W.  Adams  and  George  W.  Adams,  for 
an?ellant  Stanley  &  Stanley,  for  appellee. 

JOHNSTON,  a  J.  In  an  action  brought 
by  Richard  Merywethers  In  the  ci^  court 
of  Wichita  against  J.  F.  Yonmana,  he  al- 
leged that  he  had  been  employed  by  Youmaue 
to  care  for  and  train  horses  at  the  specified 
wages  of  $40  per  month  and  board;  that 
he  b^n  work  under  the  contract  on  May 
30,  190&,  and  continued  in  the  service  until 
about  May  25.  1907 ;  and  that  the  work  done 
by  him  was  reasonably  worth  $40  per  month 
and  txtard.  There  was  a  further  averment 
that  Toumans  had  made  a  number  of  pay- 
ments on  the  dalm  which  did  not  exceed 
$150,  and  that  be  was  still  indebted  to  Mery- 
wethers in  the  sum  of  $600,  for  which  he 
claimed  Judgment  Merywethers  prevailed 
In  the  city  court,  and  an  appeal  was  taken 
by  Youmans  to  the  district  court,  where  the 
jury  found  In  favor  of  Merywethers,  award- 
ing bim  $600,  with  Interest  to  the  extent  of 
$15,  but  Merywethers  remitted  the  $15  al- 
lowed as  Interest,  and  Judgment  for  $600  was 
rendered. 

There  Is  a  contention  here  that  the  court 
was  without  jurisdiction  to  try  and  decide 
the  case,  for  the  reason  that,  under  the  aver- 
ments of  the  bill  of  particulars,  the  amount 
tn  controversy  was  more  than  $800,  while 
the  Jnrladlctlon  of  the  city  court  bi  such 


cases  fa  limited  to  $600,  and,  further,  that 
the  appeal  gave  the  district  court  no  other 
or  greater  jurisdiction  than  woa  possessed 
by  the  dty  conrt  Under  the  act  creating 
the  city  court  of  Wl(^lta,  It  is  given  juris- 
diction In  cases  for  the  recovery  of  money 
only  where  "the  amount  claimed  does  not 
exceed  $600."  Laws  1890,  p.  267,  c.  130,  {  2. 
The  jurisdiction,  as -will  be  observed.  Is  fix- 
ed by  the  amount  claimed,  and  not  by  the 
amount  of  Indebtedness.  No  more  than  $600 
was  claimed  by  Merywethers  In  either  the 
body  or  prayer  of  hla  bill  of  particulars.  It 
was  the  privilege  of  Merywethers  to  aban- 
don a  part  of  the  debt  and,  when  he  limited 
bis  demand  or  claim  to  $600,  he  necessarily 
remitted  or  forgave  so  much  of  the  debt  as 
exceeded  that  sum.  Wooster  v.  McKinley,  1 
Kan.  817;  WagstafT  v.  Challlss,  81  Kan. 
212,  1  Paa  631;  Ball  t.  Biggam,  43  Kan. 
827,  23  Pac.  566 ;  Parker  t.  Dobson,  78  Kan. 
62,  96  Pac.  472. 

There  was  no  error  In  admitting  testimony 
showing  the  value  of  Meryweth^'  services. 
He  pleaded  an  express  contract  and  also  facts 
warranting  a  recovery  on  quantum  meruit 
and  he  offered  proof  tending  to  show  an 
agreement  to  pay  certain  wages  per  month, 
and  also  that  the  services  rendered  were  rea- 
sonably worth  that  sum.  This  is  permissible. 
BdwanOs  T.  Hartshorn,  72  Kan.  19,  82  Pac 
620,  IL.  B.  A.  (N.  B.)  1050;  Berry  v.  Craig, 
76  Kan.  345,  91  Pac.  913;  Van  Arsdale-Os- 
bome  Brokerage  Co.  v.  Foster.  79  Kan.  669, 
100  Pac.  480;  Wiley  v.  Locke  (decided  In  Oc- 
tober. 1900)  81  Kan.  143,  105  Pac.  11. 

The  last  complaint  is  of  the  admission  to 
evidence  of  certain  books  and  leaves  con- 
taining accounts  showing  payments  made  by 
Youmans.  These  entries  were  made  at  Ihe 
Instance  of  Merywethers,  and  upon  reports 
or  statements  made  by  him.  He  was  unable 
to  read  or  write,  and  about  the  time  of  tlie 
payments  he  caused  entries  to  be  made  by 
other  persons  In  a  book  which  he  carried. 
The  plan  was  for  him  to  dictate  the  credits 
to  his  companion,  who  put  them  In  a  book, 
and  who.  In  turn,  repeated  or  read  the  en- 
tries so  made  to  Merywethers.  The  book  and 
leaves  containing  these  accounts  were  con- 
firmed and  verified  by  the  testimony  of  tlw 
persons  who  made  the  entries  as  well  as  by 
the  testimony  of  Merywethers  that  the  cred- 
its were  correctly  reported.  These  may  be 
properly  regarded  as  original  entries,  and, 
when  duly  verified  by  the  oaths  of  the  per- 
sona making  them,  were  admissible  in  evi- 
dence. State  V.  StepbensoQ,  69  Kan.  406,  76 
Pac  905,  105  Am.  St  Rep.  171. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  eoncnrriiu^ 
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BUOHANAN  T.  TDNNA14T. 
Oismme  Court  o(  Ongtm.  Dee.  14. 190ft) 

1.  Taxatioh  (I  110*>— Tax  Salb— Pubchasb 
BT  ConrjTT— Right  Aoquibed. 

Where  a  oOQQty  bids  in  land  at  a  tax  sale 
under  B.  A  O.  Oomp.  §  3122,  it  acquires  "all 
tfaa  estate  or  interest  therein  of  Uie  owners" 
subject  to  redemption  within  Uie  time  provided 
ifj  law  at  the  time  of  the  Bale,  and,  until  the 
absolute  title  is  ^vested  and  passes  to  the  coun- 
ty, the  tend  is  sssessable  to  the  owner. . 

[Ed.  Note.— For  other  cases,  see  Tftxatioo, 
OenL  Dig.  1 143;  Dee.  Dig.  S  110.*] 

2,  Taxation  (|  738*)— Tax  Sau:— Puboeask 

BT  CODNTY— SlTBBEQimNT  TaXEB. 

Where  land  is  bid  in  by  a  countj  at  a  tax 
■ale,  the  purchaser  at  a  subsequent  sherilTs  sale 
for  taxes  obtains  only  a  ri^t  to  redeem  from 
the  county,  and  the  county  does  not  thereby  lose 
ita  interest  acquired  by  the  previous  sale. 

[Eld.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  |  1460 ;  Dec.  Dig.  {  733.*] 

&  Taxation  (I  699*)— Tax  Sals— Pubohasi 

BT  COUUTT— RXDKHPTIOW. 

Where  land  was  bid  in  by  a  county  at  a  tax 
sale,  and  the  time  for  redemption  had  expired, 
and  title  had  vested  in  the  county,  the  owner's 
attorney  by  paying  the  aggregate  amount  of 
^linquent  taxes  to  the  county  cleric  and  tabling 
his  receipt,  and  receiving  from  him  the  several 
certificates  of  sale  which  bad  been  issued  to  the 
county  by  the  sheriff,  did  not  effect  a  recovery  of 
title  or  redemption  of  the  property,  or  remove 
from  the  recon  any  apparent  cloud  on  the  title 
caused  by  the  record  of  the  sales. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Dec.  Dig.  i  699.*] 

Appeal  from  Circuit  Court.  DoukIu  Coon- 
ijt  J.  W.  Hamilton,  Judge. 

AcUon  by  J.  A.  Buchanan  against  HioBbe 
Teonant  From  a  Jadgmmt  for  defendant, 
plaintiff  appeals.  Affirmed. 

This  is  a  suit  for  the  spe<dflc  performance 
of  a  vrcltten  contract  between  plalntlfC,  who 
Is  an  attorn^  at  law,  realdios  at  Soseburg, 
in  Douglas  county,  and  the  defendant,  who  re- 
sides in  the  state  of  Colorado.  It  recites  that 
defendant  is  the  owaw  of  certain  lands  In 
that  conn^,  which  had  been  sold  for  taxes, 
and  that  a  deed  had  been  Issued  and  record- 
ed and  other  conveyances  made.  By  its  terms 
defradant  employed  plalntiflf  to  recover  said 
lands  by  suit  or  otherwise,  and  as  a  consid- 
eration therefor  agreed  to  convey  to  plalutlfC 
an  undivided  ooe-half  interest  In  the  lands, 
provided  he  recovered  the  same,  by  suit  or 
otherwise,  and  removed  the  cloud  cast  on  the 
title  by  such  sales,  but,  If  he  failed  to  regain 
tbe  land  and  remove  the  cloud,  then  plaintiflF 
was  to  receive  nothing  for  his  work  or  ex- 
pert Defendant  agreed  to  advance  $5  for 
filing  the  complaint,  and  plaintiff  accepted 
the  employmrat  and  agreed  to  prosecute  the 
case  to  final  determination.  Plaintllt  oll^s 
that  be  has  fally  pwformed  all  his  part  at 
the  contract 

The  answer  admits  tbat  defendant  Is  the 
owner  of  the  lands,  and  tbat  she  made  the 
contract  with  plaintiff,  but  denies  all  other 
material  averments  of  the  complaint.  Three 
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further  and  separate  defenses  are  a^rerred.  In 
substance  as  follows:  (1)  That,  before  plato- 
tiff  bad  taken  any  proceedings  to  set  aside 
and  cancel  the  tjix  llais,  defendant,  through 
her  duly  authorized  ag^t,  rescinded  the  con- 
tract on  account  of  plalntifTa  n^Ugence  and 
failure  to  comply  with  the  terms  thereof,  and 
directed  him  to  proceed  no  further;  that 
thereupon  defendant's  agent  proceeded  to 
clear  the  title,  end  contracted  with  J.  F. 
Baker  and  G.  R,  ChUds  to'  purchase  of  th^ 
whatBver  Interest  they  bad  under  a  tax  sale 
to  them  of  the  defendant's  land,  and  that  aft- 
erwards she  received  their  deeds  of  convey- 
ance, and  placed  them  on  record;  that,  not- 
withstanding defendant's  notice  of  resclsslMi, 
plaintiff  on  or  about  October  9,  1906,  began  a 
suit  In  Douglas  county,  in  the  name  of  de- 
fendant and  against  Baker  and  Ohllds,  to 
quiet  title  to  the  property  in  question;  that  at 
the  time  plaintiff  knew  that  defendant,  hod 
purchased  the  title  of  said  parties,  and  would. 
In  time,  receive  conveyances  from  them ;  and 
that  at  the  time  said  suit  was  filed  there 
were,  in  fact,  no  liens  against  defendant's 
property,  on  account  of  tax  sales  or  otherwise; 

(2)  Rescission,  based  oa  misrepresentation  by 
plaintiff  to  defendant,  as  to  a  material  fact, 
which  induced  her  to  enter  into  the  contract 

(3)  That  the  contract  is  champertous,  and 
therefore  lll^al  and  void. 

The  reply  admits  that  plaintiff  began  a  suit 
In  defendant's  name  on  October  8,  190ft, 
against  Baker  and  Chllds  to  quiet  defendant's 
title,  but  avers  that  Douglas  county,  because 
of  several  tax' sales  made  to  It  prior  to  the 
sale  to  Baker  and  Chllds,  was  also  made  a 
defendant  therein.  Otherwise  the  reply  put 
at  issue  all  of  the  new  matter  of  the  answer. 
Upon  a  trial  being  had,  the  court  found  with 
the  defendant  as  to  a  question  of  fact,  that 
before  any  suit  was  commenced  by  plaintiff. 
In  pursuance  with  the  contract  defendant 
through  her  agent  notified  plaintiff  not  to 
commence  the  suit;  that  the  matter  was  in 
process  of  settlement  As  to  the  law,  it  was 
held  that  after  making  the  contract  with 
plaintiff,  it  was  within  the  power  of  defend- 
ant to  settle  the  controversy  in  relation  to 
which  plaintiff  had  been  retained  as  attor^ 
ney,  and  "that  in  the  event  of  such  settle- 
ment made  In  good  faith  without  the  intent 
of  defrauding  plaintiff,  plaintiff  is  hot  enti- 
tled to  a  decree  of  specific  performance  as 
for  a  contract  the  terms  of  which  have  been 
performed  on  his  part"  A  decree  was  enter- 
ed, dismissing  the  complaint,  and  granting  de- 
fendant costs  and  disbursements,  from  whidi 
plalnttff  appealed. 

J.  A.  Buchanan,  for  app^ant:  A.  N.  Or^ 
cutt  (Fullerton  ft  Orcutt^  on  the  brief),  for  re- 
spondent 

SLATER,  jr.  (after  stating  the  facts  as 
above).    Plaintiff  and  his  counsel  have  eam- 
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e«tl7  and  ably  urged  upon  ns  that  the  trial 
court  erred,  botti  vgaa  the  facts  and  the  law. 
But;  asmmlns  that  the  law  la  aa  he  oontends, 
and  fliat  he  la  entitled  to  the  rranedy  inrolEed 
when  be  haa  shown  bj  competent  testimony 
that  he  haa  fully  performed  the  terma  of  the 
contract,  yet  we  are  compeUed  by  the  record 
to  find  that  he  haa  failed  to  make  hla  case. 
He  teatiflea  that,  whoi  the  oontract  was  made, 
ttie  land  had  been  aold  for  deHnqnent  taxes, 
and  waa  bid  In  by  the  county  Are  diffeEeut 
ttmee  prior  to  the  sale  to  Baker  and  Ghllda. 
ISieae  sales  occurred  aa  fttUows:  January  2, 
186!^  for  tm  taxes  of  1898;  Decanbor  17, 
188S,  for  the  taxes  of  18M;  February  17, 
1900,  for  tlie  taxes  of  1888;  January  26, 1901. 
for  the  taxes  of  1809;  and  February  24, 190% 
for  the  taxes  of  1900.  The  sale  to  Baker  and 
OhUda  took  place  on  January  6^  1906.  tor  the 
taxes  of  1901.  Zt  was  the  record  of  these 
sales  that  plaintiff  aaya  he  waa  to  cause  to 
be  canceled  by  suit  or  otherwise,  and  he  con^ 
tenda  fliat  It  was  not  until  after  hla  suit  bad 
besn  brought  mat  the  dtfendant'a  agoxt  un^ 
warrantadly  Intnfraed.  made  the  i«ze^ent 
with  Baker  and  Ghllda,  and  notified  him  not 
to  take  any  further  proceedings,  because  of 
the  claim  tiiat  the  nutter  had  been  settled. 
He  also  omtenda  that  defendant's  Mreement 
with  Ibose  two  persons  did  not  remove  the 
entire  cause  of  suit,  but  left  the  cause  against 
the  county  unsettled  and  atlU  pending,  and 
farther  testtfles  that  afterwarda,  on  October 
20,  1906,  he,  aa  attorney  for  the  defendant, 
went  to  the  county  clerk's  office,  and  paid  to 
that  officer  the  sum  of  840.29  in  full  for  the 
deUnQumt  taxes  due  Donglaa  county  for  the 
flTe  yeara  for  which  tile  land  had  been  sold, 
and  he  exhlUted  a  written  recMpt  of  the 
county  derk  to  tliat  effect  At  the  time  of 
Bu^  paymnt  that  officer  aJao  delivered  to 
plalntifl  the  aberUTa  certificatea  of  sale, 
which  are  in  erldence,  but  they  are  unaccom- 
panied by  aiqr  written  transfer  or  release, 
Indorsement  or  otherwise,  of  the  county's  in- 
terest in  tttb  land  1^  virtue  of  these  sales. 
After  making  this  payment,  plalntUt  consld- 
ering  that  the  defendant's  record  title  to  the 
land  bad  been  freed  of  all  adrerae  dalnw, 
dismissed  the  suit,  as  he  considered  it  of  no 
further  utility. 

Olie  defendant  seems  to  rely  upon  the  claim 
that,  wben  the  premlsea  were  aubaequenUy 
aold  to  Bakw  and  Chllds  for  the  taxea  as- 
aeaeed  to  her  for  the  year  1901,  1^  county 
in  some  manner  lost  all  its  Intoreat  aoquired 
by  the  previous  sales,  and  sn<A  xlghte  became 
vested  In  the  new  purchasers,  and  that,  when 
die  received  their  deeda  of  conveyance,  aU 
tax  tltlea  had  become  centered  In  her.  But 
the  theorlea  of  botta  partlea  are  at  fault. 
When  the  county  bid  In  this  land,  it  acquired 
"all  tiie  estate  or  interest  thweln  of  the  own- 
•wtf'  (B.  &  0.  Oompi  I  81219,  subject  to  re- 
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demptlon  within  the  time  provided  1^  law  at 
the  time  of  tite  sale,  the  same  as  if  it  had 
been  purdiaaed  by  Individuals;  and.  until  the 
abaolute  title  had  been  divested  and  had  pass- 
ed to  the  county,  by  virtue  of  the  act  of  1901 
(B.  &  C.  Gomp.  I  SISS)  sucb  land  was  asaess- 
able  to  the  owner.  Bei^  v.  Hultnomab 
County,  45  Or.  40S;  78  Pac.  224.  Baker  and 
Cbilds  hy  purcbaalng  at  a  subaequoit  aherUTs 
sale  for  a  tax  levied  and  aaaeaaed  prior  to 
July  1,  1901,  obtained  only  auch  title  aa  the 
defendant  had  at  the  time  of  the  aBaeaament 
and  levy  (45  Or.  407.  78  Pac.  that  la.  a 
right  to  redeem  from  the  county.  The  right 
of  the  county,,  therefore,  waa  the  dominant 
and  auperlor  rights  not  only  in  reqpect  to  ISm 
claim  of  tile  defendant,  but  of  Baker  and 
Chllds  as  well.  By  section  818%  B.  ft  a 
Con^.,  the  land  waa  redeemable  at  any  time 
before  July  1,  1901.  for  salea  made  prior 
ttiereto,  but.  If  not  redeemed  within  that  time^ 
then  the  tifle  to  the  land  veated  In  the  county 
irtthont  Issuance  of  deed  or  othOT  formality. 
If  the  aaseasmen^  levy,  and  aale  were  valid- 
No  redemption  was  made  by  defeidant,  or 
any  one  in  her  bdialf,  or  Iqr  Baker  and 
Childa,  before  that  date,  and  It  haa  not  been 
suggested  uiy  one  Who  Is  a  party  to  this 
Buit  that  any  of  these  tax  salea  were  Cor  any 
reason  void.  We  must  assume,  therefore^ 
that  at  least  an  apparent  record  title  passed 
to  the  county  on  July  1, 190L  Kalntlff  seems 
to  think  that  by  paying  to  the  county  clerk  on 
October  28,  1906)  aa  defendant's  agent  the 
aggr^te  amount  of  these  deHnquent  taxea, 
taking  his  rec^pt  and  recelrlng  from  blm  the 
several  certiflcates  of  sale^  which  had  been  !»• 
sued  to  the  county  iqr  the  sheriff,  he  thereby- 
recovered  the  title,  or  redeemed  the  property, 
and  removed  from  the  record  any  apparent 
cloud  cast  np<m  the  titie  b^  the  record  of 
these  sales,  for  he  testifles  that  be  tiiereopon 
dismissed  the  pmdlng  suit  against  the  coun- 
tft  vrltiiont  taking  any  decree,  conaldoing 
that  It  could  serve  no  furtiier  purpose;  But 
no  authority  arlalng  elthw  from  atatnts  or 
from  any  order  of  the  county  cmirt  la  tiiown 
to  be  posseesed  by  the  clerk  to  thus  deal  with 
the  propwty  of  the  county,  and.  If  some  an* 
thorlty  did  exist  his  act  of  handing  over  the 
BherllTa  certlfloitee  could  not,  in  any  event 
tranafer  or  rtieaae  a  title  in  realty,  whidi 
by  the  plain  winrda  of  the  statute  had  become 
vested  and  waa  absolute.  It  would  thua  ap- 
pear, not  only  that  plaintiff  has  not  fully  per^ 
formed  the  terms  of  his  o(mtract  witiiout 
which  he  cannot  recover,  but  also  that  tiu 
defraidant  contrary  to  her  and  ber  agjmt** 
formerly  self-cwicelved  notions,  had,  and 
atlll  has,  mndi  need  of  the  services  of  the 
plaintiff,  or  of  some  other  attnneT,  to  per- 
fect the  title  to  the  premlaes. 

Tm  these  reasima,  the  decree  must  be  at- 
flrmed* 
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(40  Mont.  U7) 

hi  re  KOLLEBL'S  DECTATBL 
SMITH  V.  MSXZNER. 
(Supreme  Court  of  Montan&.    Dec.  S,  190&) 
L  SiXECUTOBS  AZTD  ADMINISTUTOU  85*)— 

RsTocATion  or  Apfoihtuent. 

Rev.  Codes,  {  7447,  provides  that,  when 
letters  of  administration  have  been  granted  to 
any  other  person  than  the  BurriTing  husband  or 
wife,  child,  father,  mother,  brother,  or  sister 
of  the  intestate,  any  one  of  them  who  is  compe- 
tent or  any  competent  person,  at  the  request  of 
any  of  them,  may  obtain  the  revocation  of  the 
letters,  and  be  entitled  to  administration  by  pre- 
Bentiog  a  jMtitiou  praying  such  revocation,  and 
that  letters  of  administration  be  Issued  to  him. 
Intestate's  mother,  who  Ilred  in  Hungary,  sign- 
ed a  petitim  in  uat  eoODtry  for  the  appoint- 
ment of  a  person  named  as  administrator,  and, 
after  that  date,  another  person  was  appointed. 
Held,  that  her  request  for  the  appointment  of 
the  person  named  impliedly  authorized  that  per- 
son to  take  the  necessary  steps  to  secure  the  re- 
moval of  any  administtator  who  had  been  ap- 
pointed, and  that  such  person  in  his  petition 
properly  Incorporated  a  request  for  the  removal 
of  the  person  who  had  been  appointed. 

[E!d.  Note. — For  other  cases,  see  Eizecutors 
and  Administrators,  Cent.  Dig.  §1  218,  203: 
Dec.  Dig.  S  35.*] 

Z  Appeal  and  Dbbob  d  193*)  —  Pbkscbva- 
noN  iR  LowKB  CouBT  or  Grounds  of  Re- 
view. 

A  petition  for  the  removal  of  an  adminia- 
trator,  and  the  appointment  of  the  petitioner 
in  his  place,  alleged  "that  the  sole  heir  at  law 
of  the  decedent,  as  your  petitioner  Is  informed 
and  believes,  Is  Theresa  Koller,  the  mother  of 
said  decedent,  aged  sixty-one  years,  and  now 
residing  in  Hungary,  Ehirope.  •  •  •  Tour 
petiti<Hier  is  iniormed  and  believes  that  said 
Theresa  Koller,  the  surviving  mother  of  said 
decedent  Is  the  sole  heir  of  decedent.  •  •  • 
Tour  petitioner  has  received  from  said  Theresa 
Roller  such  request,  in  writing,  duly  executed 
*  *  *  hereto  attached  and  m^e  a  part  of  the 
petition.**  tf eld,  In  the  al»ence  of  objection  In 
the  court  below,  that  the  allegations  that  The- 
resa Koller  is  the  mother  of  deceased,  and  that 
she  executed  the  alleged  requeat  for  appoint- 
ment, were  sufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  SI  1226-1240;  Dec  Dig.  S 
193  ;*  Pleading,  Cent.  Dig.  S§  1355-1374.] 

8.  EXECUTOBS  and  ADMINISTRATORS  (|  85*)— 

Revocation  "  of  AppoiNTusifT — Appoint- 
ment OP  Successor. 

Under  Rev.  Codes.  S  7446,  providing  that, 
when  a  person  is  a  nonresident  of  a  state,  affi- 
davits taken  ex  parte  before  any  officer  author- 
iced  by  the  laws  of  this  state  to  take  acknowl- 
edgments and  administer  oaths  out  of  this  state 
may  be  received  as  prima  facie  evidence  of  the 
identity  of  the  party,  if  free  from  euspfrion,  and 
the  fact  Is  established  to  the  satiafaetion  of  the 
court.  In  proceedings  to  revoke  the  appoint- 
ment of  an  administrator  and  to  secure  the  ap- 
pointment of  a  petitioner  in  bis  stead,  a  writ- 
ten re()uest  of  decedent's  mother,  who  was  a 
nonresident,  entitled  in  the  court  and  cause,  and 
addressed  to  the  judge,  was  virtually  a  plead- 
ing, and  together  with  an  affidavit  that  she  was 
decedent's  mother,  and  that  affiant  saw  her  sign 
the  request,  being  before  the  a>nrt,  were  snffi- 
dent  to  show  that  the  petitioner  had  received 
the  mother's  request,  and  It  was  unnecessary 
to  formally  offer  the  petition  and  affidavit  In 
evidence. 

[Ed.  Note. — ^For  other  cases,  see  Exeenton 
■nd  Administrators.  Dec.  Dig.  |  85.*] 


4.  PuEADiNo  0  172*)— Reply. 

Where,  in  a  proceeding  to  secure  the  rev- 
ocation of  the  appointment  of  an  administra- 
tor, and  to  have  petitioner  appointed  in  his 
stead,  the  answer  of  the  administrator  stated 
that  petitioner  waa  a  partner  of  decedent,  and 
no  reply  being  filed,  and  the  proof  at  the  bear- 
ing showed  that  petitioner  was  not  a  partner 
of  decedent,  it  was  not  an  abuse  -'2  discretion 
for  the  court  to  allow  the  petitioner,  after  the 
conclusion  of  the  testimony,  to  file  a  reply  de- 
nying audi  partnership. 

[E)d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  337 ;  Dec.  Dig.  S  172.*] 

Appeal  from  District  Court  Silver  Bow 
County;  Michael  Dcmlan,  Judge. 

In  the  matter  of  the  estate  of  Joseph  Kol- 
ler, deceased,  Patil  Smith  petitioned  to  have 
the  appointment  of  A.  B.  Melzner  aa  admin- 
istrator revoked,  and  to  be  appointed  in  his 
steadl  From  an  order  Terokiog  the  appoint- 
ment, Uebmer  appeals.  AfBrmed. 

Louis  P.  Draovan.  for  appellant.  Hatti- 
80O,  OaTanangh  ft  Poore,  for  respondent 

SMITH,  J.  On  AprU  14,  1909,  the  district 
court  of  Silver  Bow  county  appointed  A.  B. 
Melznor.  the  public  administrator  of  the 
county,  administrator  of  the  estate  of  Joseph 
Koller,  deceased.  Koller  died  on  the  24th 
day  of  February,  1909.  On  AprU  17,  1909, 
Paul  Smith  filed  with  the  court  a  duly  veri- 
fied petition  setting  forth,  on  Information 
and  belief,  the  following  matters,  viz.:  That 
the  father  of  deceased  died  In  the  year  1885. 
That  the  sole  heir  of  deceased  was  bis  moth- 
er, Theresa  Koller,  then  residing  In  Hungary, 
in  "Baroffe.  That  deceased  left  no  surviving 
wife  or  children.  The  petition  also  recited: 
"The  petitioner  has  received  from  the  said 
l^eresa  Koller  <a)  request  In  writing  duly 
executed,  for  his  appointment  as  *  •  • 
administrator,  which  request,  together  with 
due  proof  of  the  Identity  of  said  Theresa 
Koller,  are  hereto  attached  and  are  made  a 
part  of  this  petition  and  are  filed  with  this 
petition."  The  prayer  of  the  petition  was. 
In  substance,  that  the  letters  of  admlnlstra- 
Uon  theretofore  Issued  to  Melzner  be  re- 
voked and  that  letters  be  Issued  to  the  peti- 
tioner. Smith.  Attached  to  the  petition  were 
the  following  exhibits,  viz.: 

Exhibit  A:  "[Title  of  Court  and  Cause.] 
Request  for  the  Appointment  of  Administra- 
tor. To  the  Above-Entitled  Court,  and  to  the 
Honorable  Michael  Donlan,  Judge  Thereof: 
The  undersigned,  Theresa  Koller,  respectful- 
ly shows  to  this  court:  That  she  is  the  sur- 
viving mother  of  Joseph  Koller,  deceased; 
*  *  *  that  said  deceased  was  immarrled 
and  left  no  surviving  children;  that  the  fa- 
ther of  said  deceased  Is  dead,  and  the  under- 
signed *  *  *  Is  the  only  heir  at  law  of 
said  deceased,  and  as  such  is  entitled  to  let- 
ters  of  administration  upon  bis  estate;  that 
your  petitioner  Is  a  resident  of  *  *  *  Hun- 
gary, Europe  and  for  tiiat  reason  Is  unable 
to  undertake  the  administration  of  said  es- 
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ttta,  *  *  *  but  requests  that  Paal  Smith 
*  •  •  may  be  appointed  admlnlitrator  of 
said  estate  in  her  stead.  [Signed]  Theresa 
Staler.  Witnesses  to  signature:  Michael 
KoUer,  Bohert  G.  Helngartner.** 

Exhibit  B:  "[Title  of  Court  and  Cause.] 
Affidavit  of  Identity  of  Theresa  Holier.  Unit- 
ed States  Oonaulate-General,  Vienna,  Aus- 
tria—as.: Michael  Keller,  being  first  duly 
sworn,  deposes  and  says:  That  he  Is  a  resi- 
dent of  the  county  of  Wlselbui^,  Hungary, 
Elurope,  and  Is  of  the  age  of  thirty-ali  years; 
tliat  he  Is  a  surviving  brother  of  Joseph  Kel- 
ler who  died  In  Butte,  Sliver  Bow  county, 
Montana,  on  or  about  the  24th  day  of  Feb- 
ruary, 1909,  and  that  he  Is  a  son  of  Hieresa 
Koller,  who  Is  the  mother  of  deceased  Jo- 
seph Roller;  that  he  saw  his  mother,  There- 
sa BloUer,  sign  the  foregoing  request  for  the 
appointment  of  administrator ;  that  he  knows 
of  his  own  knowledge  that  the  said  Theresa 
Koller  is  the  surviving  mother  of  said  Jo- 
seph Koller,  deceased;  that  the  contents  of 
tbe  said  request  have  been  read  to  affiant 
and  he  is  familiar  with  the  facta  therein 
stated,  and  that  the  same  are  true.  [Signed] 
Michael  Koller.  Subscribed  and  sworn  to 
before  me  this  2&th  day  of  March,  1909. 
[Signed]  W.  A.  Rubles.  United  States  Con- 
sul Ooneral,  at  Vienna,  Austria.  [Seal  Unit- 
ed States  Consulate.]" 

Melzner,  as  administrator,  filed  an  answer 
denying  every  allegation  of  the  petition,  with 
the  exception  of  a  few  formal  matters  of 
record,  and  alleging,  as  a  separate  affirma- 
tive reason  why  Smith  should  not  be  ap- 
pointed, the  fact  that,  at  the  time  of  the 
death  of  KoUer,  Smith  was  his  partner.  The 
matter  was  heard  by  the  court  on  April  2Sth. 
Before  any  testimony  was  Introduced,  Meli- 
ner  objected  to  any  being  received  for  the 
reason  that  there  was  no  reply  to  the  allega- 
tion that  Smith  was  a  partner  of  deceased. 
Counsel  for  Smith  stated  that  no  reply  was 
necessary,  but  that  they  did  orally  deny  the 
allegation  and  would  show  that  Smith  was 
not  a  partner.  The  objection  was  overruled, 
and  in  the  course  of  the  proceedings  It  was 
shown  that  KoUer  and  Smith  were  not  part- 
ners at  the  time  of  the  death  of  the  former, 
and  the  court  so  found.  At  the  conclusion 
of  the  testimony,  counsel  for  Melzner  re- 
quested the  court  to  make  formal  findings 
of  fact  and  conclusions  of  law,  whereupon 
counsel  for  Smith  asked  leave  to  file  a  writ- 
ten reply  to  the  answer.  The  court  stated 
that  DO  r^ly  was  necessary,  but  granted  the 
request,  over  objection  of  the  attorneys  for 
Melzner ;  and  on  tbe  same  day  a  reply  was 
filed  denying  that  deceased  and  Smith  were 
partners.  I^e  court  found  all  of  the  facta 
substantially  as  alleged  In  Smith's  petition 
and  reply,  and  entered  an  order  revoking  the 
letters  of  administration  theretofore  Issued 
to  Melzner,  and  appointing  Smith  adminis- 
trator of  the  estate.  Prom  this  order,  an  ap- 
peal was  taken. 

1.  The  first  point  advanced  by  the  appel- 


lant Is  that  tbe  petition  does  not  state  facts 
Gufflcient  to  warrant  the  ordw  made,  for  the 
reason  that  it  shows  on  its  face  that  Theresa 
Koller  did  not  formally  request  the  revoca- 
tion of  his  letters.  He  relies  upon  the  provi- 
sions of  section  7447,  Rev.  Codes,  which  reads 
as  follows:  "When  letters  of  administration 
have  been  granted  to  any  other  person  than 
the  surviving  husband  or  wife,  child,  father, 
mother,  brother  or  sister  of  the  Intestate,  and 
one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any 
one  of  them,  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  adminis- 
tration, by  presenting  to  the  court  a  petltl(m 
praying  the  revocation  and  that  letters  of  ad- 
ministration may  be  Issued  to  him."  The 
record  shows  that  on  March  29th  the  request, 
signed  by  her,  was  In  Hungary.  It  was  filed 
in  court  on  April  17th,  three  days  after  Mels- 
ner'B  appointment.  As  he  had  not  been  ap- 
pointed when  she  executed  the  paper  writing, 
no  request  for  his  removal  could  properly 
have  been  made  at  that  time.  She  appears  to 
have  been  diligent  in  invoking  the  powers  of 
the  court  We  hold  that  In  requesting  the 
appointment  of  Smith,  under  the  circumstan- 
ces disclosed  in  this  case,  she  Impliedly  au- 
thorized him  to  take  the  necessary  steps  to 
secure  the  removal  of  any  obstacle  to  the 
exercise  of  her  right  to  nominate,  and  that 
Smith  properly  Incorporated  in  his  petition 
a  request  for  Melzner's  removal.  We  do  not 
understand  that  there  is  anything  in  the 
case  entitled  In  re  Cralgie's  Estate,  24  Mont. 
37,  60  Pac.  405,  In  conflict  with  these  views. 
This  court  In  that  case  said:  "If  the  appel- 
lant desired  to  avail  himself  of  the  right 
created  by  section  2460  (section  7447,  Bev. 
Codes),  It  was  incumbent  upon  him  to  make 
it  appear  that  at  least  one  of  the  heirs  and 
next  of  kio  who  requested  him  to  obtain  the 
revocation  of  Kenck's  letters  and  ask  letters 
for  himself  is  the  widow,  child,  father,  moth- 
er, brother,  or  sister  of  tbe  decedent  This 
he  failed  to  do,  and  consequently  did  not 
bring  himself  within  the  terms  of  the  only 
statute  which  confers  the  right  to  revoke 
letters  already  issued  upon  the  ground  that 
those  nominating  him  are  better  entitled  to 
administer  than  is  Kenck."  In  that  case  the 
"heirs  and  next  of  kin"  formally  requested 
the  revocation  of  the  letters,  and  tbe  point 
here  Involved  was  not  considered.  It  appel- 
lant's contention  be  correct,  then  it  would  be 
necessary  to  return  the  written  request  to  the 
mother,  with  Instructions  to  incorporate 
therein  an  additional  request  that  Smith  In- 
clude In  his  petition  a  prayer  for  the  revoca- 
tion of  Melzner's  letters.  We  are  of  opinion 
that  such  action  would  Involve  unnecessary 
delay,  and,  perhaps,  expense,  and  accomplish 
nothing  substantial. 

2.  Again,  it  iB  contended  that  there  is  in 
the  petition  no  direct  allegation  that  Theresa 
Koller  Is  the  mother  of  the  deceased,  or  that 
she  executed  the  alleged,  request  We  find 
these  allegations:    "That  the  wde  heir  at 
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law  of  the  decedeot,  as  your  petitioner  la  In- 
ftinned  and  belleres,  Is  Theresa  Koller,  the 
mother  of  aald  decedent,  aged  Blxty-one  years 
and  now  residing  In  Hungary,  Europe, 
*  *  *  Tonr  petitioner  is  Informed  and  be- 
lieves that  said  Theresa  Koller,  the  surviving 
mother  of  said  decedent,  is  the.  sole  heir  of 
decedent.  •  •  •  Your  petitioner  has  re< 
celved  from  said  Theresa  Koller  snch  re- 
quest. In  writing,  duly  executed  •  •  • 
hweto  attadied  and  made  a  'i>art  of  the  peti- 
tion." We  do  not  find  that  the  objections 
now  raised  were  made  in  the  court  below, 
and.  In  the  absence  of  ob:lectlon,  there  we 
think  the  allegations  are  sufficiently  spedfle 
to  support  the  findings  of  the  court 

8.  Again,  it  Is  nrged  that  the  respondent 
tailed  to  prove  that  he  had  received  the 
mother's  request  It  is  contended  that  proof 
shonld  have  been  offered  of  its  execution, 
and  that  It  ^ould  have  been  introduced  In 
evidence.  But  we  cannot  agree  with  appe- 
lant In  this.  The  written  request  was  en- 
titled in  the  court  and  cause  and  was  ad- 
dressed to  the '  Judge.  It  was  virtually  a 
pleading,  section  7446,  Rev.  Codes,  provides 
that  when  the  person  entitled  U  a  nonresi- 
dent of  the  state,  affidavits,  taken  ex  parte 
before  any  officer  authorized  by  the  laws  of 
this  state  to  take  acknowledgments  and  ad- 
minister oaths  out  of  this  state,  may  be  re- 
ceived as  prima  fade  evidence  of  the  Identity 
of  the  party.  If  free  from  suspicion,  and  the 
fact  is  established  to  the  satisfaction  of  the 
court  The  affidavit  of  Michael  Koller  Is  to 
the  effect  that  Theresa  Koller  is  the  mother 
of  deceased,  and  that  he  saw  her  sign  the 
written  request  This  testimony  is  apparent- 
ly free  from  suspicion,  and  was  taken  before 
an  officer  autnorlzed  to  administer  oaths  out- 
side of  the  United  States.  Section  7097,  Rev. 
Codes.  The  facts  sought  to  be  proven  by 
the  affidavit  were  evidently  established  to  the 
satisfaction  of  the  district  court,  and  we  see 
no  reason  to  disturb  its  findings.  The  re- 
quest and  the  affidavit  accompanying  the 
same  were  a  part  of  the  record  in  the  case, 
and  were  evidently  considered  by  the  court 
We  think  It  was  unnecessary  to  formally  of- 
fer them  in  evidence. 

4,  We  are  of  opinion  that  the  court  did 
not  abuse  its  discretion  In  allowlog  the  re- 
spondent to  file  a  reply.  It  Is  unnecessary  to 
decide  whether  a  reply  to  the  all^ation  that 
Smith  was  a  partner  of  the  deceased  was  re- 
quired. Pleadings  are  simply  the  basis  of 
proof.  The  court  was  of  opinion  that  the 
matter  was  In  Issue  without  a  formal  reply, 
and  petitioner  assumed  the  burden  of  proving 
that  he  was  not  a  partner.  The  court  indi- 
cated Ito  Intention  to  find  all  the  issues  In  his 
favor,  whereupon,  to  save  any  question,  as 
we  suppose  he  asked  leave  to  file  a  reply. 
The  matter  was  then  In  the  discretion  of  the 
court,  and  we  find  no  abuse  of  that  discre- 
tion. It  does  not  appear  that  appellant  suf- 


fered any  prejudice  on  account  ot  the  man- 
ner in  which  the  proceedings  were  conducted. 
Theresa  Koller,  the  mother  of  deceased,  has 
the  undoubted  right  to  nominate  an  adminis- 
trator of  her  son's  estate  and  we  think  she 
has  proceeded  in  substantial  conformity  with 
the  provisions  of  the  statuta 

The  order  appealed  from  is  affirmed. 

Affirmed* 


BBAMTLT.  a  J.,  and  HOIXOWAT,  3^ 
concur. 


(«  Uont.  12S) 
KSNTON-NOBLiD  LITMBEB  CO.  t, 
SCBOOIi  DISTRIOT  NO.  4  OF 
OAU^TIN  COUNTY  et  al. 
(Supreme  Court  of  Montana.   Dec.  6,  1909.) 

1.  Appeal,  ^nd  ETbbob  (i  62S*}— Bnx  or  Elx- 

CEPTIONS— RXVIKW. 

Rev.  Codes,  {  6796,  declares  that  notice  <^ 
Intention  to  move  for  a  new  trial  shall  be  served 
within  10  days  after  receiving  noUoe  ot  entzy 
of  judgment  Held,  that  where  the  notice  <n 
Intention  was  served  and  filed  before  entry  of 
jodgmeut  but  thereafter  respondent  stipulated 
that  appellant  might  have  until  a  ceitam  tiine 
to  file  bis  bill  of  exceptions  In  support  of  his 
motion,  and  thereafter  service  of  Ute  proposed 
bill  was  accepted  without  objection  and  the  mo- 
tion argued  without  objection,  respondent  was 
precluded  by  waiver  from  objecbng  that  die 
bill  of  exceptions  could  not  be  comUdered  on 
appeal  because  the  notice  was  served  and  filed 
before  entry  of  judgment 

[EU.  Note.— For  other  cases^  see  Aiipeal  and 
Error,  Dec  Dig.  {  528.*] 

2.  SoBOOu  AKD  School  Dibtbicis  (1  96*)— 
Claims  Aoaxnst  District. 

Rev.  Codes,  {  899,  prescribing  the  duties  of 
a  school  district  clett,  gives  him  no  authority 
to  receive  orden  on  the  district,  and  section  871 
declares  that  he  is  not  a  member  of  the  board. 
Held,  that  the  presentetlon  of  a  claim  to  the 
clerk,  and  his  statement  tlkat  the  same  would 
be  paid,  creates  no  olillgatlni  on  the  part  ot  the 
district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  H  218-222;  Dec. 
Dig.  {  95.'] 

3.  SoBooLs  AND  SonooL  Districts  ({  96*)— 

CLAIUB  AQAINST  DISIBIOT, 

Where  a  claim  was  presented  to  a  clerit  of 
a  school  district,  his  letter  to  the  claimant  stat- 
ing that  it  had  been  presented  to  the  board  fox 
consideration,  and  that  it  was  decided  to  with- 
hold the  order  for  a  short  time,  was  hearsay, 
not  an  official  notification,  and  not  binding  on 
the  school  district :  it  appearing  tliat  the  derk 
had  never  been  auuiorised  by  the  board  to  make 
any  such  commnnication. 

[Ed.  Note.— For  other  case^  see  Schools  and 
School  Districts,  Cent  Dig.  H  218-222;  Dec; 
Dig.  i  95.*]  ^ 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; W.  B.  O.  Stewart,  Judgft 

Action  by  the  Kenyon-Nolde  Lumber  Omn- 
pany  against  Seho<d  District  No.  4  <tf  Gal- 
latin County  and  others.  From  -a  judgment 
In  favor  of  plalntUT,  defendants  appeal.  Se* 
versed. 

B.  B.  Law,  for  appellants.  Hartman  ft 
Hartman,  for  respondent 


•For  otber  oases  saa  same  tople  and  sscUos  NUHBBR  in  Dee.  *  Am.  Digs.  IWI  to  date,  *  Rsportar  latess 
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SMITH,  J.  The  plaintiff  in  this  cas^ 
a  corporation,  alleged  In  its  complaint,  filed 
In  the  district  court  of  Gallatin  county,  that 
the  Individual  defendants  were  trustees  of 
school  district  No.  4;  that  one  Sharp  vas 
employed  by  the  school  district  to  cmstmct 
a  schoolhouse;  that  the  plaintiff  furnished 
him  materials,  which  were  usied  in  the  ctni* 
structlon  of  the  schoolhouse^  of  the  valne  of 
9350,  for  which  sum  he  gave  it  an  order  on 
the  school  district,  which  the  school  dis- 
trict duly  acccfited  and  agreed  to  pay;  that, 
alfliongh  the.sctuMd  district  tias  on  hand 
sufficient  moneys  to  pay  the  ordor.  It  has 
dnce  refused  to  do  sow  The  defendants  in 
their  amwer  denied  that  they  erer  accepted 
the  order  or  agreed  t6  pay  the  same  or  any 
part  hereof.  In  its  reply  the  plaintiff  set 
fbrth  that  (Hte  Robinson  was  clerk  of  the 
Iward  of  tmatees  of  the  school  district ;  that 
the  order  was  presented  to  the  board,  and 
tite  cleric,  by  authority  of  the  board,  notified 
plaintiff  that  tba  order  had  been  presented 
to  the  board,  accepted,  and  would  be  paid; 
that  plaintiff  believed  and  relied  upon  the 
r^nresoitations  of  tlie  cleric  so  made,  and 
but  for  tbe  same  It  could  have  collected  the 
amount  in  controversy  from  Sharp,  but  had 
now  lost  the  opportunity,  alleging  an  estop- 
pel, nie  cause  was  tried  to  the  court  sit- 
ting without  a  Jury.  Findings  of  fact  and 
conclusions  of  law  were  made  and  filed,  and 
on  May  23,  1908,  Judgment  was  altered  in 
favor  of  the  plaintiff  for  the  amotiDt  de* 
manded  by  It  On  May  12,  1908,  11  days 
before  the  entry  of  Jodgment,  bat  8  days 
after  the  findings  and  conclusions  were  filed, 
the  defendants  served  and  filed  their  notice 
of  intention  to  move  for  a  new  trial,  specify- 
ing therein,  as  reasons  why  a  new  trial 
should  be  granted.  Insufficiency  of  the  evi- 
dence to  justify  the  decision  of  the  court, 
and  that  the  decision  is  against  law.  On 
June  13th,  both  parties  being  present  in  court 
by  counsel,  on  motion  of  defendants,  they 
were  given  20  days  additional  time  In  which 
to  file  their  bill  of  exceptions,  and  thereaft- 
er, on  July  3,  1908,  by  written  'stipulation 
signed  by  both  counsel,  the  defendants  were 
given  untU  July  14th  in  which  to  prepare, 
serve,  and  file  their  bill  of  exceptions.  On 
July  13,  1908,  plalntlfTs  counsel  admitted 
service  of  the  proposed  bill  of  exceptions  by 
copy  without  objection  or  qualification ;  and 
on  July  20th  following  the  court  settled  the 
same.  On  the  9th  day  of  January,  1909, 
the  motion  for  a  new  trial  came,  on  to  be 
heard,  whereupon  plaintiff  objected  to  the 
same  being  heard  "on  the  ground  that  the 
defendant  Is  guilty  of  laches  In  delaying  Its 
calling  up  for  hearing  the  said  motion."  The 
court  overruled  the  objection;  counsel  ar- 
gued the  motion,  and  on  January  16,  1909, 
the  same  was  denied.  These  appeals  are 
from  the  Judgment  and  from  the  order  Just 
mentioned. 

It  is  urged  in  t>ehalf  of  the  respondent 
that  this  court  has  no  power  to  consider 


appeUants'  bill  of  exoeptloiu,  for  the  reason 
that  the  notice  of  intention  to  move  for  a 
new  trial  was  served  and  filed  before  the 
entry  of  Judgment  wha%as  the  statute  (sec- 
tion 6796,  Rev.  Codes)  declares  that  such 
notice  of  intention  must  be  served  vrithln 
10  days  aSter  receiving  notice  of  the  entry 
of  Judgmrat  The  cases  of  Treeland  v. 
IJdenB,  85  Mont  418,  69  Pac.  786,  and  Power 
I  &  Bro.,  Ltd.,  T.  Turner,  37  Mont  521,  97  Pac. 
i  9G0,  am  relied  im.  In  the  first  case  this 
I  court  said:  "Since  the  notice  of  Intention  is 
the  basis  of  the  subsequent  proceedings  on 
the  motion,  and  .it  was  served  out  of  time, 
the  statement  or  statement  and  bill  of  ez- 
ceptions,  •  •  •  cannot  be  considered  for 
any  purpose."  And  in  Power  &  Bro.,  Ltd.. 
v.  Turner,  supra,  it  was  said:  "The  giving 
of  the  notice  was  prematura  and  was  not 
effective  aa  the  bai^  of  the  motion."  But 
in  both  of  these  cases  the  recnds  disclose 
that  at  the  time  of  the  service^  and  at  every 
st^  of  the  proceedings  thereafter,  counsd 
for  respondents  reserved  their  objections, 
because  the  service  was  out  of  time.  In  tho 
case  at  bar  the  objection  is  made  for  the 
first  time  in  this  court  The  record  shows 
that  the  notice  was  "served  and  filed  the 
12th  day  of  May,  1908."  On  July  3d  the 
respondent  through  its  counsel,  stipulated 
In  writing  that  appellants  might  have  until 
July  14tb  "to  file  their  bill  of  exceptions  in 
support  of  their  motion  for  a  new  trial." 
On  July  13th  service  of  the  proposed  bill  of 
exceptions  was  accepted  withont  objection. 
On  January  9,  1909,  respondent  urged  as  its 
only  objection  to  a  hearing  on  the  motion 
the  contention  that  there  had  been  delay  in 
calling  it  up;  and,  upon  this  objection  tjelug 
overruled,  argued  the  motion  and  submitted 
it  to  the  court  for  decision.  At  the  time  the 
notice  of  Intention  was  served,  the  cause 
had  been  decided,  although  Judgment  bad  not 
yet  been  entered.  We  think  there  can  be  no 
serious  question  that  the  point  now  urged 
upon  this  court  was  waived  by  the  respond- 
ent in  the  court  below.  The  notice  of  In- 
tention may  be  waived.  See  Hayne  on  Nerf 
Trial  and  Appeal,  S  14,  p.  60.  This  author, 
at  page  63  of  his  worit,  says :  "The  proper 
course  for  him  (the  party  opposing  the  mo- 
tion) is  to  reserve  his  objections  on  account 
of  tbe  delay,  in  his  admission  of  service  of 
I  the  proposed  statement  or  before  he  propos- 
!  es  his  amendments."  At  page  870,  14  Ency. 
PI.  &  Pr.,  the  role  Is  thus  stated:  "When 
the  adverse  party  falls  to  object  at  the  hear- 
ing of  a  motion  for  a  new  trial  that  the  mo- 
tion or  other  proceeding  was  not  taken  In 
time,  such  party  waives  his  right,  and  the 
motion  will  be  considered  as  if  filed  In  time." 
The  question  is  no  longer  an  open  one  In 
this  state.  Territory  v.  Rehberg,  6  Mont 
467,  13  Pac.  132;  Harrigan  v.  Lynch.  21 
Mont  36,  52  Pac.  642.  The  court  made  the 
following  findings  of  fact,  among  others: 
"(7)  That  on  the  8th  day  of  December,  1906, 
said  defendant  school  district  No.  4,  duly 
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accepted  said  order  and  agreed  to  pay  the 
same,  altbough  refusing  at  tbat  time  to  fix  a 
specific  date  for  such  payment,  but  said  de- 
fendant then  and  there  agreed  to  pay  the  same 
in  a  short  time.  (8)  That  afterwards,  to  wit, 
on  January  13,  1907,  said  school  district  No. 
4  again  accepted  said  order  and  agreed  to 
pay  the  same  to  plaintiff  when  said  building 
was  completed.  •  •  •  (ii)  That  plain- 
tiff received  written  assurances  from  satd 
board,  signed  by  Claude  Robinson,  Its  duly 
authorized  clerk,  under  date  of  December  8, 
1906,  and  January  13.  1907,  that  defendant 
would  pay  to  plaintiff  the  amount  of  $350 
sued  on  in  this  case,  being  the  amount  nam- 
ed in  said  order,  asd  being  the  reasonable 
Talue  of  the  materials  so  furnished  defend- 
ants by  plaintiff,  and  that  plaintiff  fully  re- 
lied upon  the  assurances  and  promises  of  de- 
foidauts  that  defendants  would  pay  said 
sum,  and,  so  relying,  plaintiff  took  no  fur- 
ther steps  nor  any  steps  looking  to  the  col- 
lection of  said  ram  m  ko^  part  fbemst  from 
said  Sharp." 

The  testimony  shows  tbat  material  of  the 
value  of  f390  was  sold  by  plaintiff  to  Sharp 
for  the  purpose  of  building  the  schoolhouse; 
that  on  December  2d  Sharp  gave  pl^ntiff  the 
following  order:  "$350.  Trustees  of  School 
District  No.  4 ;  J.  M.  Beck,  Chairman,  Claude 
Robinson,  Clerk.  Please  draw  Kenyon-Noble 
Lumber  Co.  a  school  warrant  for  $350  on 
school  house  job.  [Signed]  W.  T.  Sharp." 
Upon  receipt  of  the  order  the  plaintiff  caused 
It  to  be  sent  by  mall  to  Robinson,  the  clerk, 
with  a  demand  on  him  to  pay  It  On  Decem- 
ber 8th  plaintiff  received  the  following  let- 
ter: "Central  Park,  Mont,  13-8,  190a  Ken- 
yoD-Noble  Lumber  Co.,  Bozeman,  Montana — 
Gentlemen:  Tours  of  the  3d  Inat  containing 
an  order  on  the  school  district  for  $350  re- 
ceived. The  matter  was  presented  to  the 
school  board  for  consideration  and  it  was  de- 
cided to  withhold  your  order  for  a  short  time 
until  the  work  progressed  a  little  more  on  the 
building.  There  are  other  orders  on  the  dis- 
trict and  they  will  be  paid  In  turn  as  the  di- 
rectors feel  Justified  In  paying  them.  Should 
the  woric  continue  to  go  on  as  at  present, 
you  can  have  the  money  in  a  short  time.  Re- 
spectfully yours,  Claude  Robinson,  Clerk." 
About  30  daya  thereafter  plaintiff  again  wrote 
to  Robinson,  asking  for  the  money.  This  re- 
ply was  received:  "Central  Park,  Jan.  13th, 
190&  The  Kenyon-Noble  Lumber  Co.,  Boze- 
man, Montana — Gentlemen:  Replying  to 
your  favor  of  the  11th  Inst.  In  regard  your 
acct  for  supplies  for  our  new  school  house. 
Win  say  the  work  is  at  a  stand-still  and  ac- 
cording to  their  contract  they  have  now  pass* 
ed  their  time  limit.  They  seem  to  be  in  a 
hurry  to  complete  the  building  and  have  made 
no  request  for  the  extension  of  time.  We 
have  no  intention  of  working  a  hardship  on 
them  however,  but  must  insist  on  a  comple- 
tion of  the  building  before  we  pay  any  more 
on  it,  since  we  have  paid  within  a  few  dol- 
lars of  what  we  are  to  pay  up  to  the  time  the 


building  Is  completed.  We  will  not  make  any 
more  warrants.  In  their  own  name  until  all 
the  supplies  are  paid  for,  or  until  the  time 
limit  for  the  settlement  is  up.  When  the 
building  is  completed  you  will  get  your  money 
but  we  cannot  pay  any  more  now.  Respectful- 
ly yours,  Oande  Robinson."  Upon  receipt  of 
these  letters  the  plaintiff  made  no  further  ef- 
fort to  collect  from  Sharp,  because,  as  one  of 
its  officers  testified:  "I  thought  the  school 
district  was  all  right,  and  I  relied  on  their 
promise  to  pay  and  looked  to  them.  Instead 
of  Sharp,  for  the  money."  This  witness  con- 
tinued: "At  the  time  I  sold  this  lumber  I 
knew  where  It  was  to  be  used.  I  had  an  un- 
derstanding with  Ur.  Sharp  ttiat  he  was  to 
pay  me  for  ttie  Iumt>er  when  he  got  the  mon- 
ey from  the  school  district  I  did  not  send 
the  order  to  the  chairman  or  any  member  of 
the  board.  The  two  letters  In  erid^ce  are 
the  only  acceptances  that  I  have  recdved 
from  the  clerk  of  the  board." 

For  the  defendants,  Robert  Porter,  a  mem- 
ber of  the  school  board,  testified  tbat  he  did 
not  during  the  year  1906  receive  any  commu- 
nication from  plaintiff  concerning  an  order  on 
the  sdiool  district  given  by  Sharp;  that  the 
order  was  never  presented  to  the  board  either 
at  a  special  or  regular  meeting;  that  he  nev- 
er saw  the  order  or  the  first  letter  of  Robin- 
son before  the  trial;  that  the  board  never  au- 
thorized the  clerk  to  write  either  of  the  let- 
ters received  by  plaintiff.  Charles  R.  Meece, 
one  of  the  defendant  trustees,  testified  tliat 
the  order  was  never  presented  to  the  board  to 
his  knowledge,  and  that  he  never  saw  it;  that 
the  clerk  was  never  authorized  at  any  meet- 
ing attended  by  the  witness  to  write  the  let- 
ters to  plaintiff,  or  to  allbw  any  claim.  On 
cross-examination  this  witness  testified  that 
the  clerk  spoke  to  him  about  the  order  one 
day  "downtown,"  and  that  he  then  told  the 
clerk  tliat  "we  wouldn't  pay  it"  J.  M.  Beck, 
the  dialrman  of  the  board,  testified  that  he 
attended  most  of  the  meetings  of  the  board 
In  1906  and  1907;  that  the  board  never  au- 
thorized the  payment  of  the  order;  that  It 
"never  was  presented  to  the  board  either  at 
a  regular  or  special  meeting,  to  my  knowl- 
e^e,  and  I  never  saw  it  untU  this  morning. 
Our  board  never  authorized  the  writing  of 
either  of  the  clerk's  letters.  The  board  nev- 
er authorized  the  paying  of  any  money  to  the 
Eenyon-Noble  Lumber  Company,  to  my  knowl- 
edge." 

Ai^Ilants  particularly  contend  that  the 
evidence  is  insufficient  to  justify  those  find- 
ings of  the  court  above  quoted,  and  therefore 
the  court  was  not  warranted  In  entering 
Judgment  for  the  plaintiff  or  in  denying  a 
new  trial.  We  regret  tbat  we  have  not  had 
the  benefit  of  a  discussion  of  this  question  by 
the  learned  counsel  for  the  respondent,  either 
orally  or  in  their  brief.  Appellante'  conten- 
tion must  be  sustained.  There  is  no  evidence 
whatsoever  that  the  board  ever  acted  upon 
the  order,  or  that  Robinson  was  authorized 
to  write  the  lettm.    Indeed,  the  evideno* 
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shows  that  be  had  no  snch  antborlt?-  So  far 
aa  the  record  dIscJoaes,  the  order  was  never 
presented  to  the  board  or  any  IndlTidual 
member  thereof;  so  that  we  need  only  con- 
sider whether  the  presentation  thereof  to 
the  clerk  had  any  legal  effect  Section  899, 
ReT.  Codes,  prescribes  generally  the  dntlea  of 
a  school  district  clerk.  We  do  not  And  there 
enamerated  any  duty  to  receive  orders  upon 
the  district;  neither  Is  any  authority  con- 
ferred to  accept  orders  or  give  assnrances  of 
future  payment  In  the  absence  of  such  au- 
thority, presentation  to  him  was  wholly  nug- 
atory (Hensley  v.  Olty  of  Butte,  86  Mont  32, 
92  Pac.  84),  and  his  acts  and  assurances  in 
relation  to  the  order  did  not  bind  the  school 
district  Section  871,  Rev.  Codes,  expressly 
declares  that  the  clerk  Bball  not  be  a  mem- 
ber of  the  board. 

It  is  contended  by  the  apx)ellants  that  the 
trustees  themselves  could  directly  bind  the 
school  district  only  while  exercising  author- 
ity as  a  board.  The  following  cases  seem 
to  bear  out  this  conteutlon,  viz.:  Pngh  T. 
School  District,  114  Mo.  App.  688,  91  S.  W. 
471;  Honaker  v.  Board,  42  W.  Va.  170,  24 
S.  m  644,  32  L.  R.  A.  413,  57  Am.  St  Rep. 
84T;  Richards  v.  School  Township,  182  Iowa, 
612,  109  N.  W.  1093.  It  Is  not  necessary  or 
proper  to  decide  the  question,  however,  for 
the  reason,  as  aforesaid,  that  the  only  person 
who  acted  In  this  Instance  was  the  clerk,  and 
evjen  he  did  not  assume  to  do  more  than  noti- 
fy the  respondent  that  the  matter  of  the  or- 
der had  been  presented  to  the  board,  which 
had  decided  to  withhold  payment  for  a  short 
time,  and  to  assure  the  respondent  that  It 
would  eventually  receive  Its  money.  The 
8tatem«it  by  the  clerk  that  "the  matter  was 
presented  to  the  school  board  for  considera- 
tion and  ft  was  decided  to  withhold  your  or- 
der for  a  short  time"  was  pare  hearsay,  and 
not  at  all  binding  upon  the  school  district 
It  was  in  no  sense  an  official  notification, 
and  api>eara.  from  the  testimony  of  the  trus- 
tees tfaanselves,  not  to  have  been  in  accord- 
ance with  the  facts. 

The  Judgmrait  and  order  are  reversed,  and 
tba  cause  is  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

BRAKTLT,  a  J.,  and  HOLLOWAT,  J., 
concur. 

(40  HODt  ITS) 

STATE   ex    rel.    SCHATZ    t.  DTSTRICTT 
COURT  OF  SECOND  JUDICIAL  DIST. 
OF  SILVER  BOW  COUNTY. 
(Supreme  Court  of  Montana.    Dec  17,  1909.) 

1,  MOBTOAOGS  (S  611*)— ACXlOir  TO  ReDEEU— 

Nature  and  Fohm. 

Under  Rev.  Codes,  S  5709.  providing  that 
"oontracta  of  mortgage,  or  pledge,  are  subject 
to  all  the  proviBions  of  this  chapter,"  and  Bee- 
tion  5723,  providing  that  "every  person  having 
an  interest  in  property  ftnbject  to  a  lien  has  a 


right  to  redeem  It  from  the  lien  at  any  time  aft- 
er the  claim  is  due  and  before  his  right  of  re- 
demption is  foreclosed,"  a  mortgagor  who  al- 
leges that  a  part  of  the  mortgage  is  fraudulent 
and  withont  consideration  may  maintain  an  ac- 
tion to  redeem  by  compelling  the  mortgagee  to 
accept  the  amount  admitted  to  lie  valid  and  doe, 
and  to  cancel  the  mortgage  as  &  cloud  on  titie. 

[Ed.  Note.— E\>r  other  case&  see  Mortgages, 
Dea  Dig.  f  611.»] 

2.  Vends  (S  6*}— Action  to  Bbdeeh  nou 

Moktqaoe. 

An  action  to  redeem  from  a  mortgage  on 
land  is  one  in  personam,  and  ruled  by  Rev. 
Codes,  %  6504,  providing  that  actions  not  speci- 
fied in  the  preceding  sections  of  the  title  shall 
be  brought  in  the  county  of  defendant's  resi- 
dence. 

['BA.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  9  fl.*I 

3.  Vehttb  (I  82»)—Waiveb— Action  to  R»- 

DESU— ReSIDENOS  OF  PABTIES. 

Though  an  action  to  redeem  from  a  mort- 
gage should  have  been  commenced  in  the  county 
of  defendant's  residence  instead  of  that  of  plain- 
tiCfs  residence,  defendant  is  only  entitled  to  a 
change  of  venue  to  bis  own  county  as  expressly 
provided  by  Rev.  Codes,  {  0505,  and  Is  not  en- 
titled to  a  change  of  venue  to  the  coun^  In 
which  the  mortgaged  land  Is  situated,  and.  In 
the  absence  of  an  appllcatl<m  for  a  change  to 
the  proper  county,  Uie  court  of  the  county 
where  the  action  was  brought  had  jurisdiction. 

[Ed.  Note.— For  other  case&  see  Tenne,  Dec. 
Dig.  I  82.*] 

Original  proceeding  In  fiie  name  of  the 
State,  on  the  relation  of  Ludwlg  Schatz,  for 
writ  of  prohibition  to  the  district  court  of 
the  county  of  Silver  Bow.  Heard  on  g^- 
eral  demurrer  to  the  return  to  the  alterna- 
tive writ  Demurrer  auBtained. 

Clayberg  Maloney  and  O'Flynn,  for  relator. 
Maury  &  Templeman  and  J.  O.  Da  vies,  for 
respondent 

HOLLOWAT,  J.  On  Jaunary  12,  1909, 
George  UfFel  commenced  an  action  In  the 
district  court  of  Silver  Bow  county  against 
Ludwlg  Schatz.  In  the  complaint  It  is  al- 
leged that  Uffel  Is  the  owner  and  In  posses- 
sion of  certain  real  estate  situated  In  Broad- 
water county;  that  on  December  8,  1896, 
UfCel  and  his  wife  executed  and  delivered  to 
Schatz  a  mortgage  upon  the  property  men- 
tioned to  secure  a  loan  of  $8,000,  and  that 
the  mortgage  was  duly  recorded ;  that  Schatz 
agreed  to  advance  on  such  mortgage  secnrlty 
the  full  sum  of  $3,000,  but  that  be  has  fail- 
ed and  refused  to  advance  such  sum  or  any 
part  thereof,  except  the  sum  of  $476.95 ;  that 
Schatz  falsely  and  fraudulently  claims  that 
there  Is  due  him  by  virtue  of  said  mortgage 
the  full  sum  of  $3,000  and  Interest  thereon 
at  10  per  cent  per  annum  from  December 
8,  1896.  It  Is  tben  alleged  that  UfTel  Is 
ready,  able,  and  willing  to  pay  Schatz  the 
sum  of  $476.95,  together  with  Interest  there- 
on, at  the  rate  of  10  per  cent  per  annum, 
from  December  8,  1806,  to  the  date  of  the 
commencement  of  the  action,  and  that  the 
mortgage  constitutes  a  cloud  upon  his  title 
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to  properlj.  Tte  ^jer  Is  ttut  Schats 
be  required  to  aeo^t  the  sam  of  $476.96  antf 
Interest  In  foil  wttlement  and  payment  (tf 
tbe  mOTtgag^  and  tliat,  upon  such  payment 
being  made,  Uffel'a  title  to  the  propniy  be 
Qoleted,  and  for  general  relief.  ScbaU  ap- 
peaiett  in  the  actlcm,  and  made  ttmely  ap- 
plication for  a  tibange  of  tbe  place  of  trial 
frtwa  Silver  Bow  county  to  Broi^water  Conn- 
er* npon  the  ground  ttiat  the  action  was  one 
to  qnlet  title  and  to  detormlne  an  interaet 
In,  or  right  to,  lands  situated  In  Broadwater 
county.  This  appllcatlim  was  denied,  and 
Bdiatv  applied  to  this  court  tor  a  writ 
prohibition  to  restrain  the  district  court  of 
SUver  Bow  county  from  proceeding  fnrth^ 
In  the  cause.  The  affidavit  flled  In  this  court 
sets  forth  the  foregoing  facts  more  in  detail, 
and  states  that  the  r^tor  herein  has  com- 
menced an  action  against  Ufld  and  wife  In 
Broadwater  county  to  foredose  the  mortgage 
mmtloned,  and  that*  If  Ibe  flrst-mentloned 
actkm  Is  tried  in  Sllvw-  Bow  county,  Schatz 
will  be '  unidile  to  procure  the  attendance 
there  <tf  necessary  witnesses.  An  altemattTe 
writ  was  Issued,  and,  upon  the  return  there- 
of, the  district  court  appeared  and  flled  a 
general  demurrer,  and  the  matter  was  sub- 
mitted for  dedslon. 

1.  The  principal  cwtratlon  is  made  orer 
tbe  character  <tf  the  action  Instituted  In  &U- 
Ter  Bow  county  by  Uffel  against  Schatz. 
But  the  fftcts  stated  In  the  conq^int  in  tiiat 
action  leave  no  doubt  in  our  minds  upon 
this  question.  Section  6723,  Rev.  Codes,  pro- 
vides: "Elvery  person  having  an  Intorest 
in  property  subject  to  a  lien  has  a  right  to 
redeem  it  from  the  lien,  at  any  time  after 
tlie  claim  Is  due,  and  before  his  right  of  re- 
donption  Is  foreclosed."  That  section  is  a 
part  of  chapter  1,  tit  14.  Section  6709,  an- 
other portion  of  the  same  chapter,  provide: 
"Contracts  of  mortgage,  or  pledge,  are  sub- 
ject to  all  the  provistoDS  of  tble  chapter." 
This,  then,  was  dearly  an  action  by  Uffel  to 
redeem  from  tbe.  Schatz  mortgage,  Is  direct- 
ly authorized  by  law,  and  is  a  proper  form 
of  action  in  a  case  of  this  character.  Gro- 
gan  V.  Tall^  Trading  Co.,  30  Mont  229,  76 
Paa  211.  In  Boston,  etc.,  R.  B.  v.  New  York, 
ete.,  R.  R.,  12  R.  I.  260,  the  Supreme  Court 
of  Rhode  Island,  In  speaking  of  a  suit  to 
redeem,  said :  "Its  object  is  to  compel  a  per- 
son to  accept  a  certain  sum  of  money,  the 
effect  of  which  Is  to  release  a  claim  upon 
property."  The  first  portion  (rf  the  prayer 
.In  effect  asks  for  this  relief,  and  the  mere 
fact  that  the  plaintifT  also  prays  that  his 
title  be  quieted  Is  of  no  moment,  since  that 
wonld  follow  as  of  course  from  the  discharge 
of  tbe  mortgage. 

2.  The  object  of  the  salt  being  to  redeem, 
the  action  is  one  In  personam.  In  Kanawha 
Coal  Co.  y.  Kanawha  &  Ohio  Coal  Co.,  7 
Blatdif.  391,  Fed.  Cas.  No.  7,606,  the  suit 
was  brought  In  the  Circuit  Court  for  the 


Souths  District  of  Kew  Tork.  Hie  court 
said:  "It  is  objected  that,  as  this  suit  relates 
to  lands  lying  In  West  Virginia,  this  court 
has  no  Jnrlsdlctlon  of  this  suit  But  it  Is 
the  ordinary  case  of  a  bill  to  rederai  fron 
a  mortgagei  The  owner  c/t  the  equity  of 
redemption  or  the  party  entitled  to  redeem 
nrast  seek  the  mortgagee,  or  the  party  hold- 
ing the  Hen  on  tbe  land,  in  the  fOrum  whore 
Jurisdiction  in  personam  can  be  obtained  over 
such  mortgagee  or  party,  without  refemce 
to  the  situs  of  the  land.  The  subject  of  con- 
troversy is  Immediately  the  mortgage  or  trust 
security  from  under  which  the  land  is  sought 
to  be  redeemed.  That  Is  personal  property 
and  follows  Ito  owner."  See,  also,  Boston, 
etc:,  R.  B.  T.  New  Yoife,  etc;,  B.  B.,  above. 
The  Bult  should  have  been  commoiced  in 
the  county  in  vrtilcb  the  defendant  Bchatx 
resides  (section  6504,  Bev.  Codes);  but  sec- 
tim  6606  provides;  "If  the  county  In  wMcb 
the  action  is  commenced  is  not  tbe  proper 
county  for  the  trial  thereof,  the  action  may, 
notwithstanding,  be  tried  therein,  unless  the 
defendant  at  the  time  he  appears  and  an- 
swers or  demurs,  files  an  affidavit  of  merits, 
and  demands.  In  writing,  that  the  trial  be 
bad  in  tbe  proper  county."  Schatz,  being  a 
resident  of  Powell  county,  might  properly 
have  asked  that  the  place  of  trial  be  changed 
to  that  county,  but.  falling  to  make  sudi 
request  the  district  court  of  Silver  Bow 
county  has  Jurisdiction  to  proceed. 

Tbe  demurrer  Is  sustained,  and  the  pro- 
ceedings are  dismissed. 

Dismissed. 


BBANTLY,  a      Uid  SMITH.  J.,  concur. 

(«  Uont  1«7) 

ROACH  V.  BUTTER. 
(Supreme  Court  of  Montana.    Dee.  17,  1909.) 

1.  Tbial  (S  169*)— Whbh  Nohsuxt  Mat  bb 

Gbanted. 

At  aoy  time  when  It  becomet  apparent 

from  plaiDtiff's  testimony  that  he  cannot.  In 
any  view  thereof,  recover,  a  nooauit  Is  jostlfied. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  SS  S59-367;  Dea  Dig.  {  169.*] 

2.  Mastbs  Ann  Sebvant  {%  eO'^Atmofi  m 
Compensation— Evidence. 

In  an  action  for  services  in  watching  a 
house  and  goods,  plaintiff's  testimony  hela  to 
establish  a  prima  &de  case,  so  diat  tbe  court 
was  not  warraoted  in  granting  a  nonsuit  before 
he  finished  testifying. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  118;  Dec  Dig.  $  8a*] 

3.  Masteb  and  Skbvant  ^  80*>— AoxiOH  VOB 

Services — Supficienot  of  Complaint. 
A  complaint  alleged  that  defendant  employ- 
ed plaintiff  to  watch  over  a  certain  house  and 
goods  therein,  and  promised  he  should  recelvs 
as  nay  therefor  tbe  sum  of  $3  per  day;  that 
under  such  contract  he  cared  for  the  same  for 
53  days;  and  that  for  his  services  defendant 
promised  to  pay  him  the  sum  of  $159.    It  then 
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alleged  demand  and  refusal  to  pi^.  Btli  to 
Mate  a  eaiue  of  aetbHi. 

Ifid.  Note^For  other  cam,  we  Master  and 
Serfant.  Cent.  Dig.  i  113;  Dea  ZMg.  1  Sa*] 

4.  Pbincxpjlz.  and  Agknt  (i  186*)— Aon  and 

GONTBACTB  OT  AVOWID  AOENT— PKBSOHAL 
LlABIUTT. 

In  general,  when  a  person  acts  avowedlj 
as  an  agent  for  another,  who  is  known  as  the 

Jriacipal,  his  acts  and  contracts,  within  scope  of 
is  authority,  are  considered  the  acts  and  con- 
tracts of  the  principal,  and  involve  ao  personal 
lUbility. 

[Ed.  Not&— For  other  cases,  see  Filncipal  and 
^nt,  GenL  Dig.  U  476-191;   Dec.  Dig.  f 

5.  PaiNoiPAL  AND  Agent  ^  190*)— Intent  to 
Bind  PBiNciPAb— PBssnuPTioN. 

An  agent  la  presQmed  to  Intend  to  bind  Us 
principal,  and  not  himselL 

[Ed.  Note.— For  other  casea,  see  Prindpal  and 
Agent.  Gent.  Dig.  |  718;  Dw:.  Dig.  %  190*] 

6.  Tbia£  (S  165*)  — Motion  tob  NoNainT  — 
Facts  Debubd  Pbovbd. 

On  a  motion  for  nonsuit,  those  facts  will 
be  deemed  proved  which  the  evidence  tends  to 
prove. 

[Ed.  Note.— For  other  caae^  see  Trial,  Cent. 
Dig.  H  873,  374;  Dec.  Dig.  I  165.*] 

T.  New  Tbiai.  ^  38*)— MonoN  bt  Plaxhtxif 
AiTEB  Nonsuit. 

Where,  on  a  motion  for  nonsuit,  which  was 
granted  before  plaintiff's  own  testimony  was 
concluded,  the  matters  in  evidence  did  not  clear- 
ly show  a  material  fact  aa  to  the  contract  re- 
lation <ii  parties  on  which  plaintiff's  right  to 
recover  for  servtces  depended,  a  new  trial  should 
have  been  granted  In  view  of  his  ex  parte  show- 
ing that  he  could  have  explained  on  redirect 
examination  discrepancies  In  his  former  testi- 
mony, and  conld  have  proved  by  defendant  that 
the  contract  was  substantially  "as  set  forth  in 
die  complaint" 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  I  56:  Dea  Dig.  {  38.*] 

Appeal  fnnn  District  Court,  Vall^  Oonn- 
t7;  Jno.  W.  Tattan,  Jud^. 

Action  hy  N.  A.  Roach  against  J.  H.  Rut- 
tee.  From  a  judgmrat  for  ddfendant.  and 
from  an  order  denying  a  new  trial,  plalntUC 
appeala  Reversed. 

T.  E.  Gmtcher,  for  appellant  Bind  & 
Lewis,  for  respondent 


SMITH,  J.  The  complaint  in  this  action 
alleges  that  on  the  25th  day  of  Jane,  1904, 
the  defendant  employed  plaintiff  to  watch 
over  a  certain  house  and  the  goods  contain- 
ed therein,  "and  promised  that  he  should  re- 
ceive aa  pay  therefor  the  sum  of  three  dol- 
lars per  day,  the  same  pay  as  a  deputy  sher- 
IfT';  that  under  said  contract  of  employ- 
ment he  cared  for  the  house  and  goods  for 
a  period  of  53  days;  "that  for  said  services 
the  defendant  promised  to  pay  blm  the  sum 
of  $169."  Then  follows  an  all^atlon  of 
demand  and  refusal  to  pay,  and  a  prayer 
for  judgment  in  the  sum  of  $159.  with  In- 
terest. The  defendant  filed  a  general  de- 
murrer to  the  complaint,  and.  upon  the  same 


being  oTOmtled,  filed  an  answ»  dei^teg  ev- 
ery allegation  of  the  complaint  The  eanse 
was  tried  before  the  district  coort  of  YaBey 
county  sitting  with  a  Jury.  After  plaintiff 
had  personally  given  cwtam  testimony  (It 
does  not  appear  that  his  ezamlnatl<m  was 
concluded),  and  before  he  had  rested  his 
case,  the  defendant's  counsel  orally  Inter- 
posed the  fbllowing  motion  for  a  nonsuit: 
"We  wUl  move  the  conrt  to  grant  a  nonsnit 
on  the  ground  that  the  proof  does  not  con- 
form to  the  auctions  of  the  complaint,  and 
on  the  further  ground  that  it  Is  shown  that 
the  complaint  Is  within  the  statute  of  frauds." 
The  motion  was  granted,  and  plaintiff  saved 
an  exception.  Afterwards  Judgment  was  al- 
tered In  favor  <a  the  defendant,  and  a  mo- 
tlcm^  for  a  new  trial  was  overmled.  These 
appeals  are  from  the  Judgment  and  order. 

One  ground  of  the  motion  for  a  new  trial 
was  "on  account  of  the  irregularity  In  the 
proceedings  of  the  conrt  in  entertaining  and 
granting  a  motion  for  a  niHisDlt  before  plain- 
tiff had  rested,  and  whilst  plalntUTs  first 
witness  was  on  the  stand  undergoing  cross- 
examination,  and  before  plaintiff  had  an  op- 
portunity to  Introduce  two  other  witnesses 
whom  he  prop<»ed  to  have  testify,  and  In 
granting  said  order  prematarely,  by  whldi 
plaintiff  was  prevented  from  having  a  fair 
trial."  At  the  hearing  of  the  motion  plain- 
tiff's counsel  presented  his  own  affidavit,  In 
which  he  set  forth  that  he  intended  to  call 
tbe  defendant  himself  to  prove  that  the  con- 
tract was  substantially  as  set  forth  In  tbe 
complaint  -He  also  alleged  that  If  oppor- 
tunity had  been  given  for  redirect  examina- 
tion, he  could  have  explained  any  apparent 
discrepancies  in  plaintiff's  testimony  on  cross- 
examination.  The  plaintiff  testified,  in  sub- 
stance, as  follows:  "On  or  about  the  25th 
day  of  June,  1004,  the  defendant  employed 
me  to  watch  over  a  house  and  tbe  goods 
contained  therein.  He  asked  me  to  look  aft- 
er tbe  goods  and  to  report  to  him.  I  kept 
tbe  keys  and  saw  that  no  one  entered  the 
building  during  the  daytime,  and  I  slept  in 
the  building  during  the  night  and  watched  it 
all  the  time,  cared  for  It  from  June  25th  un- 
til the  16th  of  August  CSS  days.  At  tbe  ^d 
of  that  time  I  was  relieved,  and 'I  demanded 
my  pay.  I  demanded  my  fees  ot  Mr.  Butter 
and  tbe  sheriff,  Cosner.  I  guess  when  I  pre- 
sented my  bill  to  tbe  sheriff's  office  I  daimed 
$3  per  day,  $306  for  53  days.  I  followed  Mr. 
Rutter's  Instructions.  I  couldn't  make  de- 
mand on  anybody  else  except  on  the  sheriff's 
office.  No;  I  made  no  demand.  X  couldn't 
make  any  other  demand  than  the  demand 
I  made.  I  could  demand.  I  Wrote  to  the 
sheriff.  The  demand  was  made  to  tbe  sher- 
iff, and  was  answered  by  Mr.  Butter  him- 
self. I  demanded  my  fees,  and  Ms  answer 
was  that  Mr.  Duffy  would  settle  for  It  Mr. 
Rutter  instructed  me  to  turn  tbe  goods  over 
to  Mr.  Duffy.    I  have  a  letter  here  signed 
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hir  Harrjr  Comer,  hf  J.  U,  Ruttw,  under- 
■bertfl  of  Tsllt^  Goiiiit7.  I  gnew  the  de- 
mand was  made  on  Ur.  Cosner,  and  not  on 
Mr.  Rutter.  I  nevor  made  any  demand  on 
Rntter  personally  in  any  way  whatever,  on- 
ly almply  in  the  complaint,  and  never  went 
to  him  to  make  a  personal  demand.  There 
was  a  demand  made  by  the  attorn^  I  em- 
ployed. The  reason  I  presented  the  bill  for 
$304.60  to  the  sheriff  instead  of  Mr.  Rnttw 
was  that,  according  to  hia  instmctlonB.  I 
was  to  r^rt  to  the  sheriff.  I  was  to  re- 
port to  the  sheriff  when  I  turned  the  goods 
over.  X  was  not  to  torn  the  goods  over  nn- 
tll  I  got  orders  from  Uie  sheriff's  office.  I 
presmne  I  was  working  for  the  sheriff  thnmi^ 
Mr.  Rntter.  I  was  following  Mr.  Rutter's 
Instractlons.  The  sorices  went  to  him.  I 
wonid  not  have  been  watching  the  bnilding 
if  I  had  not  been  workliv  for  Mr.  Ratter. 
I  was  wOTklng  for  Cosner  through  Mr.  Rnt- 
ter. I  would  not  have  been  performing  ser- 
vices unless  it  had  been  for  Mr.  Butter.  I 
performed  services  for  J.  H.  Rntter,  as  I 
have  stated.  When  I  presented  my  bill  for 
services,  I  presented  it  to  the  sheriff  for 
$304.50.  The  other  flCO  was  for  staying  in 
the  building  nights.  Q.  Tou  say  you  were 
to  get  $3  per  day?  A.  l%at  is  what  he  told 
me  I  would  get  Q.  When  did  Rntter  say 
he  wonld  pay  yon  the  $8  a  day  that  yon 
say  be  agreed  to  pay  yout  A.  He  just  said 
that  I  would  receive  that.  He  did  not  say 
directly  who  I  wonld  receive  it  from.  Q.  He 
did  promise  to  pay  yon  $8  per  day,  did  he? 
A.  He  didn't  promise  to  pay  me,  but  that  I 
would  receive  that"  The  only  knowledge  we 
have  from  the  record  as  to  what  the  sher^ 
10*8  attitude  toward  the  plaintiff's  claim 
was  Is  derived  from  a  statement  made  by 
plalntltrs  comisel  during  the  course  of  ex- 
amination of  his  client  that  he  "disclaimed 
all  liability,"  and  plaintiff's  statement  that 
in  answer  to  a  written  demand  upon  the 
sheriff  Rntter  answered  that  "Dulty  would 
settle  for  it" 

The  principal  contention  of  the  appellant  in 
this  court  Is  that  the  district  court  erred  In 
granting  the  motion  for  a  nonsuit  before  bis 
own  examination  was  completed,  and  before 
he  had  been  given  an  opportunity  to  offer 
all  of  his  evidence.  The  first  ground  of  the 
motion  for  a  nonsuit  was,  In  effect  as  we 
understand  it  that  there  was  a  failure  of 
proof  on  the  part  of  the  plaintiff;  and  the 
second  was  undoubtedly  designed  to  compre- 
hend the  claim  that  the  testimony  disclosed 
an  oral  undertaking  on  the  part  of  the  de- 
fendant to  answer  for  the  debt  default  or 
miscarriage  of  the  sheriff.  We  are  not  ad- 
vised as  to  what  view  the  trial  court  enter- 
tained with  reference  to  the  two  grounds  of 
the  motion ;  but  we  gather  from  res[>ondent'8 
brief  that  his  contention  regarding  the  first 
gronnd  is  that  plaintiff's  testimony  disclosed 
the  fact  that  he  was  in  the  employ  of  the 
sheriff,  and  not  of  Butter,  and  so  understood 


his  situation.  We  have  car^lly  studied  the 
testimony,  and  feel  Juatifled  in  saying  that 
th«e  is  smne  gronnd  for  condndtng  that  this 
may  have  been  tlie  ease;  The  testhnony  In 
substance  is  meagor  and  nnaatlsfaetory.  If 
It  clearly  disclosed  the  state  of  facts  which 
respondent's  counsel  assumed  that  It  did,  the 
court  would  nndonbtedly  have  been  justified 
in  acting  npon  it  at  any  time  when  it  became 
apparent  that  the  plaintiff  could  not  in  any 
view  of  his  testimony,  recover.  Many  cases 
may  be  found  in  tiie  books  where  the  plain* 
tiff  literally  "testified  himself  out  of  court" 
But  we  are  not  prepared  to  say  that  this 
plaintiff  had  done  so  at  the  time  defendant's 
motion  was  granted.  He  had  testified  posi- 
tively that  he  WW  employed  1^  the  defendant 
and  had  performed  his  part  of  the  i^reement 
This  establldied  bis  prima  fade  r^t  to  re- 
cover. Bnt  the  respondent  contends,  the 
statement  that  he  would  receive  $8  per  day 
cannot  be  constmed  as  a  promise  on  defend- 
ant's part  to  personally  pay  him  that  som, 
and  therefore  there  waa  a  failure  to  prove  an 
express  contract  as  to  the  rate  ot  compensa- 
tion. We  think  tills  stetement  if  made, 
might  or  might  not  be  propwly  so  ctmstmed 
dependent  npon  tiie  other  facts  and  circum- 
stances In  the  case.  At  any  rate,  the  testi- 
mony was  suflldent  to  sltow  an  express  con- 
tract tliat  some'  on^  eitii»  tlie  defendant  or 
the  sheriff,  would  pay  that  rate  of  compen- 
sation. The  only  question  wiis  as  to  who  be- 
came obligated.  Batter  ia  the  sheriff.  We 
think,  as  did  the  court  bdow,  that  the  ctnn- 
plaint  states  facts  suffldent  to  constitute  a 
cause  of  action.  There  la  an  auction  there- 
in "that  for  said  e«rvtces  the  defendant  prom- 
ised to  pay  blm  the  sum  of  flSO."  "In  gen- 
eral, when  a  person  acts  and  contracts  avow- 
edly as  an  agent  of  another,  who  Is  known 
as  the  prindpal,  his  acta  and  contracts,  with- 
in the  scope  of  his  authority,  are  considered 
the  acts  and  contracts  of  the  prindpal.  and 
involve  no  personal  liability  on  the  part 
of  the  agent"  1  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  1119.  The  presumption  is  that 
an  agent  intends  to  bind  his  prindpal,  and 
not  himself.  On  the  other  hand,  the  book's 
contain  nnmerous  cases  which  dedare  the 
general  rule  that  whenever  a  party  under- 
takes to  do  any  act  as  the  agent  of  another, 
if  he  does  not  possess  any  authority  from  the 
prindpal  therefor,  or  If  he  exceeds  the  au- 
thority dd^ted  to  him,  he  will  be  personal- 
ly liable  to  the  person  with  whom  he  is  deal- 
ing for  or  on  account  of  his  principal.  See 
Kroeger  v.  PItcaim,  101  Pa.  311,  47  Am.  Rep. 
718 ;  Feeter  v.  Heath,  11  Wend.  (N.  Y.)  479 ; 
Charles  v.  Eschleman,  5  Colo.  107 ;  Roberts 
V.  Button,  14  Vt  195;  Meech  v.  Smith,  7 
Wend.  {N.  Y.)  315 ;  Myers  T.  Co.  v.  Keeley, 
58  Mo.  App.  491 ;  Lewis  v.  Reed,  11  Ind.  230 ; 
Dale  V.  Donaldson  L.  Co.,  48  Ark.  188,  2  S. 
W.  703,  3  Am.  St.  Rep,  224.  See,  also,  Taw- 
son  V.  Cobban,  38  Mont  138,  99  Pac.  128. 
And  it  seems  that  ereu  a  public  officer,  deal- 
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Ins  In  food  fttWi  with  penou  haying  foB 
knowlfldge  of  the  extent  of  hto  aathcttlty,  or 
pownu  who  have  equal  meani  of  knowledge 
with  himself,  may  becAne  InOlTldnally  liable 
where  the  intnt  to  Incur  poraonal  responsl- 
bllll7  iB  dearly  ezpreeeed.  Hann  t.  BlChard- 
son.  66  III.  481. 

According  to  his  testlmoiiy,  the  plaintiff 
here  was  placed  In  a  pecaliar  position. 
When,  aa  he  says,  he  made  a  written  de- 
mand upon  the  sheriff,  Rutter,  In  the  name 
6t  the  sheriff.  Instructed  him  to  look  to  Duf- 
tj  for  hte  compensation.  The  record  shows 
no  liability  on  the  part  of  Duffy.  The  letter 
of  the  sheriff,  written  by  Rutter,  was  an  im- 
plied disarowal  of  responsibility  by  both. 
This  court,  In  the  case  of  Nord  t.  Boston  & 
Moot  Con.  a  &  S.  Mia  Co.,  80  Mont.  48,  75 
Pac.  681,  said:  "The  rule  Is  well  establish- 
ed that  no  cause  should  ever  be  withdrawn 
from  the  Jury  unless  the  conclusion  from  the 
facts  necessarily  follows,  as  a  matter  of  law, 
that  no  recovery  could  be  had  upon  any  view 
whldi  could  reasonably  be  drawn  from  the 
facts  which  the  evldMioe  tends  to  establish." 
Upon  a  motion  for  a  nonsuit  those  facts  will 
be  deemed  proved  which  the  evidence  tends 
to  prove.  Anderson  v.  Northern  Pac.  Ry.  Co., 
34  Mont  ISl,  85  Pac.  884;  AUen  T.  B^.  32 
Mont  69,  79  Paa  S82.  As  has  already  been 
said,  the  matters  In  evidence  at  the  time  of 
the  motion  for  a  noDsult  do  not  throw  a  very 
dear  light  upon  the  situation  of  the  parties 
with  ration  to  each  other.  It  is  not  <dear 
whether  the  deftedant  intmded  to  bind  him- 
self posonally;  and  It  may  only  be  gathered 
Inference  that  he  was  acting  virtne  of 
a  writ  <tf  attachment  The  ex  parte  showing 
of  the  idalntUf  In  support  d  his  moQon  was 
to  the  effect  that  he  could  have  ezidained 
upon  redirect  examination  the  discrepancies 
In  his  former  testboony  and  conld  have  prov- 
ed, by  the  defendant  that  ttie  contract  was 
snbstantlally  "ai  set  fortik  In  the  oom^Int" 
In  tiie  light  of  this  showing,  we  are  of  opin- 
ion tiiat  the  motion  for  a  new  trial  should 
have  been  granted.  The  court  erred  in  or- 
dering a  nonsuit  under  the  drcumetances  aii- 
closed  by  the  record.  What  has  been  said  ap- 
plies equally  as  well  to  the  second  ground  of 
the  defendant's  motion.  The  qoestton  thus 
presented  may  not  properly  be  determined 
until  the  plaintiff  has  had  an  opportunity  to 
present  bla  entire  case.  In  order  that  It  may 
not  be  supposed  that  this  court  Is  of  opinion 
that  there  Is  merit  In  the  second  ground  urg- 
ed, we  will  say  that  we  have  given  It  no  con- 
sideration whatever. 

The  Judgmoit  and  order  are  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRAIfTLT,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


m  Idaho,  wo 
HABIUB  T.  MedlABT  at  aL 
(Supreme  Court  of  Idaho.   Nov.  96k  ISOft) 

1.  PuBuo  Lands  (i  189*}— Ooirauor  to  Ooir- 

VET  HOUESTKAD— VaUDITT. 

Under  the  provisions  of  section  2290  of 
the  Revised  Statutes  of  the  United  States  (D. 
S.  Oomp.  St  IdOl,  p.  1889),  any  agreement,  oral 
or  written,  whereby  tiie  homestrad  entnrman 
agrees  to  conver  a  part  of  the  homestead  u  ab- 
solutetf  void  and  not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  S8  871-373;  Dec  Dig.  %  139.*1 

2.  PuBUO  Lahds  (I  85*)— HoUBSiBAD  BirmT 
— ArriDAviT  or  J^vtbtuan. 

Under  the  prorliions  of  secti«  2291  of 
the  Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  St  1901,  p.  1390),  a  hcHnestead  entrr- 
man,  wnen  making  his  final  proof,  most  man 
and  subscribe  an  affidavit  that  he  has  not  di- 
rectly or  indirectly  alienated,  or  agreed  to  alioi' 
ate,  said  land  or  any  part  thereof. 

[Bd.  Note.— For  other  cassa,  ass  PobUe  Lands, 
Dec  Dig.  S  35.*] 

8,  PuBLio  Lands  (S  139*)  —  BMasiun  — 

AOBKBiaNT  TO  CONVKT. 

field,  that  a  void  cimtnct  to  couvey  a  part 
of  the  homestead  could  not  be  validated  by  an 
oral  agreement  to  convey  In  conformity  with 
such  contract,  after  patent  has  been  received. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  I  139.*] 

4.  Infants  ({  24*)— Advebse  Possbssion. 

Title  by  adverse  possession  cannot  be  ac- 
quired against  minors  during  minority. 

[Ed.  Note.— For  odier  cases,  see  Infant^  Gent 
Dl^.  i  25;  I>eo.  Dig.  1  24.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Oneida  Coun- 
ty ;  Alfred  Budge,  Judge. 

Action  by  J(»eph  R.  Harris  against  Christi- 
na McCrary  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Reversed  and 
remanded. 

Oeo.  0.  Qray,  toe  an>ellflnts.  D.  O.  Me- 
Dougall,  for  respondent 

SULLIVAN,  a  J.  This  Is  an  acUon  to 
quiet  title  to  80  acres  of  land  situated  in 
Oneida  county,  brought  by  the  administrator 
of  the  estate  of  J.  M,  McCrary,  deceased, 
against  tiie  heirs  of  William  A.  McCrary,  de- 
ceased. The  complaint  alle^  that  said  J. 
M.  McCrary,  deceased,  was  In  tba  posseagion 
of  a  certain  tract  <^  land  In  said  Oneida 
county,  describing  It  by  metes  and  bounds, 
from  1SS2,  up  to  the  time  of  his  death  in 
1904»  and  that  slnoe  his  death  the  plaintiff 
administrator  has  bfioa  in  the  posseert<m 
thereof,  that  the  defendants  datm  and  assert 
some  Interest  Uiereln  advme  to  the  estate  of 
said  deceased,  J.  H.  McCrary,  and  that  the 
daim  of  said  dstendants  Is  wttboot  any  right 
whatever,  and,  after  all^clng  the  death  of 
J.  M.  McCrary  and  the  lytpointment  and 
qualification  of  the  plaintiff  as  admlnlatra- 
tor  of  his  estate^  prays  that  the  title  to  saM 
property  be  quieted  in  liim  as  such  adminto- 
trator.  The  defendants,  who  are  aiq;>^anti 
here,  filed  their  answer  and  crosSKwmplalnt, 
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denyinf  that  the  pUlntlfTB  Intestate  ever 
was  the  owner  of  said  land.  In  their  cross- 
complaint  they  allege,  among  other  things, 
that  the  said  William  A.  McCraTy,  deceased, 
during  hta  lifetime,  settled  npon  said  flO-acre 
tntct  of  land  In  connection  wltb  another  80- 
acre  tract  adjoining,  and  entered  the  same 
under  the  bomeotead  laws  of  the  United 
Stato,  and  that  tm  the  29th  day  of  F^m- 
aiy,  1892,  a  patent  was  dnly  Issued  by  the 
United  States  to  said  William  A.  UcCrary  to 
said  land,  and  that  tiiereafter,  on  the  25th 
day  of  May,  1898,  said  William  A.  UcCrary 
died  Intestate  in  the  state  of  Utah,  and  that 
his, said  estate  has  never  been  probated; 
that  defendants  have  at  all  times  since  the 
25th  day  of  May,  1893,  been  in  the  possession 
of  said  land,  and,  as  thB  heirs  of  said  ^1- 
11am  A.  McCtary,  deosassd,  have  been  the 
owners  of  said  land,  and  have  never  dis- 
possessed themselves  <tf  such  rls^t  or  sold 
or  ccHiveyed  the  same;  tliat  the  defendant 
Christina  McCrary  is  tbB  snrvivlng  widow  of 
said  William  A,  McOraiy ;  and  that  the  oth- 
er  d^endants  are  his  snrvivlng  children,  and 
pray  that  the  title  in  and  to  said  80-acre 
met  be-  Quieted  in  saM  defendants.  Upon 
the  iasnes  thus  made  the  case  was  tried  by 
the  Gonrt  without  a  jury,  and  Ondlngs  of 
fact  made,  and  decree  entned  in  favor  of  the 
reqMittdant  administrator.  Quieting  ttie  title 
in  litm.  A  niiotl<m  for  a  new  trial  was  mads 
and  overruled  by  the  court,  and  this  q>peal 
is  from  that  order. 

It  Is  contended  by  coniuel  for  appellant 
that  certain  findings  of  fact  are  unsupported 
1^  the  evidence,  and  that  certain  conclusions 
of  law  were  not  supported  by  the  findings  of 
fad;  and  also  ttiat  tlie  court  erred  in  the  ad- 
mission of  certain  testimony.  It  appears  fr<Hn 
the  reooid  that  J.  M.  McOrary,  now  deceased, 
about  the  year  1680  settled  upon  160  acres 
of  land,  which  included  the  land  in  Question, 
erected  a  dwelling  house  and  other  Improve- 
mentt  thereon,  and  began  the  cultivation  of 
the  land ;  that  in  the  following  year  his  son, 
WlUiun  A.  McOrary.  nonr  deceased,  mtered 
into  an  oral  agreement  with  3.  M.  McCrary, 
wber«by  J.  21.  McCrv^  agreed  to  sell  and 
transfer  to  Winiam  A.  his  tmproTements  on 
said  land,  and  said  WUllam  A.  agreed  to  ob- 
tain tlQe  to  said  land  and  fliereafter  convey 
by  deed  80  acres  'thereof  to  J.  M.  McCrary; 
that  in  pursuance  of  said  agreemmt  J.  M. 
McOrary  assigned  and  sold  his  improvements, 
and  surrendered  possession  of  said  land  to 
said  William  A.,  and  the  latter  entered  the 
same  undw  the  homestead  laws  of  Congress ; 
that  in  the  year  188S;  J.  M.  McCraiy  went 
into  possession  of  the  land  now  in  dlqjute, 
and  lived  there  the  greater  portion  of  the 
time  nntll  1004,  whm  he  died.  However,  It 
does  appear  that  during  that  time  he  made 
a  homestead  entry  In  the  state  of  Utah,  and 
made  final  proof  and  procured  a  patent  there- 
for. T%e  court  found  that  during  the  time 
be  was  living  on  said  land,  he  fenced  the 
same,  and  cleared  it  of  sagebrush,  plowed 


and  cultivated  It,  constructed  a  dwelling 
house,  and  made  other  improvements  thereon, 
planted  an  orchard,  acquired  a  water  ri^t; 
and  that  during  all  of  said  time  he  dalmed 
to  be  the  owner  of  said  land  and  had  com- 
plete control  of  the  same,  which  dalm  oi 
ownership  was  known  to  and  acquiesced  In 
by  said  ^^llam  A.  McOrary  up  to  the  date 
of  his  death,  which  occurred  on  May  25, 1808, 
a  little  over  a  year  after  the  issuance  of  said 
patent ;  ttut  after  receiving  said  patent  Wil- 
liam A.  raUfled  said  agreement  his  actions^ 
and  by  encour^ng  J.  M.  to  continue  im- 
provemmto  oa  said  land,  and  agreed  to  de- 
liver him  a  deed  to  said  land  as  soon  as  he 
could  have  one  prepared.  It  appears  tha^ 
although  the  patent  was  Issued  on  FAruary 
29, 1802,  and  that  WlUlam  A.  did  not  dio  un- 
til May  25.  1303.  he  fftUed  to  execute  a  deed 
to  J.  M.  convening  to  him  the  land  in  dia* 
putek 

We  Infer  from  the  evidence  In  the  case 
and  the  finding  of  facte  that  the  case  was 
tried  and  decided  partially  npon  the  theory 
that  said  contract  bad  been  ratified  Wil- 
liam A.,  aftn  the  issuance  of  said  patent  to 
him,  by  his  acti<ms  and  by  Miconraglng  J. 
M.  to  continue  to  improve  said  land  and 
agreeing  to  deliver  him  a  deed  ther^or,  and 
partially  upon  the  fact  of  long-oonUnued. 
peaceable  possession  and  improvmoit  of  said 
land  by  J.  M.  McCrary.  Such  a  contract  as 
that  under  consideration,  whether  written  ac 
oral,  under  the  provisions  of  section  2200  ot 
the  Revised  Stetutes  of  the  United  States 
(U.  8.  Oomp.  Bt  1901.  p.  1S89),  is  absolutely 
void  and  unenforceable.  In  the  case  ot  Moore 
T.  Moore^  180  OaL  110,  62  Paa  204,  80  Am. 
St  Rep.  78»  the  oonrt  held  that  a  contract  by 
which  one  person  threes  to  acquire  title  to 
a  tract  of  public  land  through  the  homestead 
laws,  and  to  convey  the  same  to  anofibw,  can- 
not be  ukforced  by  the  promisee  after  the 
entry  has  been  omsnmmated,  being  one  for 
the  com  mission  of  a  fraud  upon  the  United 
Stetee,  to  Tt<^tton  of  Revised  Stetutes  of  the 
United  Stetes,  section  2290,  which  requires 
one  making  a  homestead  mtry  to  make  afil- 
davlt  that  it  is  for  his  exdusive  use  and 
benefit;  and  not,  either  dlrecUy  or  indirectly, 
for  the  use  or  benefit  of  another.  The  same 
doctrine  Is  laid  down  in  Pacific  I4ve  Stock 
Oa  T.  Gentry,  88  Or.  276,  61  Pac.  422,  65 
Pac.  S97.  See,  also.  Clark  v.  Bayley,  5  Or. 
343 ;  Pacific  Live  Stock  Co.  v.  Gentry,  88  Or. 
275,  61  Pac.  422,  65  Paa  607.  Courts  have 
held  that  If  the  Ulegallty  of  the  contract  sued 
on  appears  fnnn  the  testimony,  although  not 
pleaded  in  the  answer,  the  court  of  Ite  own 
motion  ought  to  dismiss  the  action.  Pacific 
Live  Stock  Co.  V.  Gentry.  38  Or.  2TC,  61  Pac. 
422,  63  Pac  597 ;  Ah  Doon  r.  Smith,  25  Or. 
80,  34  Pac.  1003;  Buchtel  v.  Evans,  21  Or. 
300,  28  Pac.  67 ;  Bradtf eldt  v.  Cooke,  27  Or. 
194,  40  Pac  1,  50  Am.  St.  Rep.  701.  Under 
the  provisions  <tf  section  23S)1,  Rev.  st  U.  S., 
a  homestead  entryman,  when  making  his 
final  proof,  must  make  and  subscribe  an  affi- 
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davit  that  he  has  not  directly  or  Indirectly 
alimated,  or  agreed  to  alienate,  said  land  or 
any  part  thereof.  The  contract  nnder  con- 
sideration comes  within  the  proTlslons  of 
said  Becti<»i  2280,  Rev.  St  U.  As  the  con- 
tract was  absolutely  void,  the  entryman  could 
not  make  it  Valid  by  agreelt^  orally  to  ex- 
eente  a  deed  In  conformity  witii  its  t«*ma, 
and  thus  make  a  valid  and  enforceable  con- 
tract of  the  void  one.  And,  farther,  an  oral 
agreement  to  convey  ia  void  under  the  stat- 
ute of  frauds.  Therefore  the  judgment  can- 
not legally  be  based  on  that  void  contract 

The  next  question  for  consideration  is. 
Did  J.  M.  McCrary  acquire  title  by  adverse 
possession?  It  appears  that  Christina  Mo 
Orary  is  the  widow  of  the  deceased,  William 
A.  McCrary,  and  that  William  MeCrary,  Fted 
McCrary,  and  Jennett  Harris  are  children  of 
the  said  Christina  and  her  deceased  husband, 
and  bad  at  the  time  this  suit  was  brought 
arrived  at  their  majority — that  Is,  of  age — 
aud  that  Matilda,  John.  Zella,  and  Austin 
MeCrary  were  minor  heirs  and  children  <rf 
said  deceased,  William  A.  McCrary,  and  all 
of  said  children  were  no  doubt  minors  at  the 
date  of  William  Al  McCrary's  death.  That 
being  true,  the  statute  of  llmltatloufi,  so  far 
as  adverse  posseasion  is  concerned,  would  not 
begin  to  run  against  them  until  after  tbey 
arrived  at  their  majority.  Section  4046.  Rev. 
Codes.  And  the  plaintiff  has  not  acquired 
title  by  adverse  possession,  as  the  evidence 
shows  he  vent  Into  possession  by  the  consent 
of  William  A.  McCrary,  and  continued  In 
possession  after  William  A.'b  death  by  and 
with  the  consent  of  his  widow,  and  also  for 
the  reason  that  it  does  not  appear  that  he 
continued  In  adverse  possession  of  said  land 
five  years  after  the  minor  heirs  had  arrived 
at  the  age  of  2:1.  It  will  serve  no  good  pur- 
pose to  discuss  further  the  questions  here  In- 
volved. While  there  are,  no  doubt,  equities 
with  the  respondent,  they  are  so  tinctured  by 
the  unlawful  contract  of  respondent's  intes- 
tate that  a  court  of  equity  will  not  Intervene 
to  grant  relief. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  make  findings  of  fact  in  favor  of  the  ap- 
pellants, and  to  enter  Ju^^nent  In  their  favor. 
Costs  of  this  appeal  are  awarded  to  the  ap- 
pellants. 

AILSHIE,  J.,  concurs.  8TEWABT,  J.,  did 
not  sit  at  the  hearing,  and  took  no  part  In  the 
decision. 

(17  Iflaho,  S48) 
O'CONNOR  V.  BOARD  OP  COM'RS  OF 

BEAR  LAKE  COUNTY. 
{Supreme  Court  of  Idaho.    Dec.  2,  1900.) 

1.  INTOXTCATING  TJQUORS  (g  32*)— RECORDS  (8 

7*)— IX)CAi-  Option— Petition— "File." 
Under  the  provisions  of  the  act  of  Febni- 
try  20.  1909  (Laws  1900,  p.  9),  a  petition  for 


an  election  ia  reqalred  to  be  filed  with  the  county 
auditor.  When  the  petition  is  presented  to  the 
proper  offidal,  at  a  proper  time,  with  a  reqoeat 
that  such  petition  be  filed,  and  tender  of  lual 
fee,  if  required,  the  petition,  In  contemplation 
of  law,  is  filed.  To  ''jBle"  a  paper  Is  to  depoidt 
It  with  the  proper  custodian  for  filins,  or  rec- 
ord, or  custody,  and  tender  legal  fee,  l£  requir- 
ed, as  provided  b;  law ;  and  the  failure  to  maifc 
thereon  the  word  "Filed."  or  to  write  thereon 
the  proper  official  designation  of  the  officer,  does 
not  prove  that  Buch  paper  was  not  filed. 

IBd.  Note.— For  other  cases,  see  Intoxicatiog 
UqiiprB,  Dec.  Di?,  8  32  ;•  Records,  Cent.  Die.  I 
«:  Dec,  Dig.  ST.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2764r-2770.j 

2.  Records  (§  10*)— Ijocal  Option  Elbcxion 
—Filing  or  Petition. 

lo  a  judicial  proceeding  involving  the  qoe^ 
tion  as  to  whether  or  not  a  paper  has  been 
filed,  where  it  appears  that  in  fact  the  paper  was 
filvd  with  the  proper  officer,  and  that  the  officer 
indorsed  thereon  his  official  character  as  "elei*,'' 
instead  of  "auditor,"  it  is  not  error  to  permit 
the  indorsement  to  l>e  corrected  in  accordance 
with  the  facts,  and  to  show  that  the  indozas- 
ment  was  made  by  the  proper  offidal. 


(Syllabus  by  the  Court.) 


Appeal  from  District  Court,  Bear  Lake 
County;  Alfred  Budge,  Judge. 

A  petition  was  presented  to  the  Board  of 
County  Commissioners  of  Bear  Lake  Coun- 
ty to  call  an  election  under  the  local  option 
law,  against  which  John  F.  O'Connor  filed 
objections  and  protest  The  election  was  or- 
dered by  the  board.  On  appeal  to  the  dl»- 
trlct  court,  the  order  of  the  board  was  af- 
firmed, and  O'Connor  appeala  Judgment  of 
lower  court  affirmed. 

A.  B.  Gough,  for  appellant  Chas.  E.  Har- 
ris and  Clark  &.  Budge,  for  respondent 

STEWART,  J.  A  petition  was  presented 
to  the  board  of  county  commissioners  of 
Bear  Lake  county,  praying  that  an  electim 
be  held,  under  the  provisions  of  the  act  of 
February  20,  1909  (Laws  1909,  p.  9),  known 
as  the  "Local  Option  Law,"  to  determine 
whether  the  sale  or.  disposal  of  Intoxicating 
liquors  as  a  beverage  should  tie  prohibited 
in  said  county.  John  F.  O'Connor,  appel- 
lant filed  objections  and  protest  against 
calling  such  election.  The  matter  was  heard 
before  the  board  of  commissioners,  and  an 
election  was  ordered.  From  this  order  an 
appeal  was  taken  to  the  district  court 

This  case  was  tried  in  the  lower  court 
upon  an  agreed  statement  of  facts  as  fol- 
lows: "(1)  That  W.  R.  Holmes  now  Is,  and 
at  all  of  the  times  hereinafter  mentioned 
was,  the  duly  elected,  qualified,  and  acting 
clerk  of  the  district  court,  and  ex  officio 
auditor  and  recorder,  and  also  clerk  of  the 
board  of  county  commissioners,  of  said  Bear 
Lake  county,  Idaho.  (2)  That  the  petition 
as  a  whole  in  this  matter  is  signed  by  the 
requisite  number  of  qualified  electors  of  said 
Bear  Lake  county,  Idaho,  to  Justify  and  en- 
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tide  said  board  of  conutr  commlflslcniKS  to 
call  said  election,  and  that  same  was  signed 
by  petitioners  after  the  law  under  whlcb 
the  electltm  Is  called  became  effective.  (S) 
That  the  petition  as  a  whole  was,  on  the 
1st  day  of  Joly,  1909,  presmted  and  dellTer* 
ed  to  tte  said  W.  R.  Holmes,  at  bis  office 
In  the  conrthonse  at  Paris.  Idaho,  by  Joseph 
R.  Shepherd,  a  dnly  qualified  Sector  and 
freeholder  of  said  connty  and  one  of  the 
Blgners  of  said  petition,  who  there  and  then 
requested  said  petition  to  be  filed  with  the 
comity  auditor;  that  said  petition  was  rerl- 
fied  in  the  manner  as  shown  by  the  verifica- 
tion of  said  Joseph  R.  Shepherd  oa  file  here- 
in. The  said  Holmes  made  no  request  for 
fee  for  filing  same^  and  n<xie  was  paid  by 
said  Shepherd.  The  said  Holmes  then  filed 
Bald  petition,  making  the  following  Indorse- 
ment thereon,  to  wit:  *FUed  July  1st.  1909, 
at  S  p.  m.  W.  B.  Holmes,  Clerk*— as  appears 
by  Indorsement  on  the  first  sheet  of  said  peti- 
tion. This  was  the  only  petition  filed  in  the 
matta.  Oliat  said  Terlflcatkm  Is  the  only 
Terlflcatlon  made  or  attempted  to  be  made 
of  said  petition.  The  petition  as  a  whole  is 
composed  of  a  large  number  of  smaller  peti- 
tions, all  In  separate  sheets  In  same  form  as 
flrst  sheet,  on  which  filing  ia  bidorsed.  (4) 
Said  petUl<m  was  presented  to  the  board  of 
county  commissioners  of  said  county  in  resgn- 
lar  meeUng  on  July  12,  1909,  behig  first  day 
of  its  regular  July  meedngi  As  no  objection 
Is  made  to  tiie  snfflf^ency  of  the  petltkm,  so 
far  as  the  number  of  petttitmers  are  concern- 
ed, and  an  of  the  sheets  thereat  are  similar. 
It  Is  agreed  that  the  flrst  dieet  thereof,  <m 
which  the  filing  Is  indorsed  and  the  affidavit 
of  verification,  may  be  considered  and  deem- 
ed sufficient  In  making  up  the  record  In  this 
hearing,  and  on  appeal  from  the  Judgment 
made  in  this  court,  if  appeal  be  taken.** 

W.  R,  Holmes,  derk  of  the  district  court, 
and  ex  officio  auditor  and  recorder,  and  clerk 
of  the  board  of  county  commlssionws,  was 
sworn  and  examined,  and  testified  as  fol- 
lows: "I  am  clerk  of  the  district  court, 
and  auditor  and  recorder,  and  clerk  of  the 
board  of  county  commissions  of  Bear  Lake 
county.  Idaho.  I  held  such  offices  on  tlie 
Ist  day  of  July,  1909.  The  filing  maA  ap- 
pearing on  the  flrst  page  of  the  petition  of 
Joseph  R.  Shepherd  et  aL,  In  the  matter  of 
calling  an  election  to  determine  whether  In- 
toxicating liquors  shall  be  sold  In  Bear  Lake 
county,  Idaho,  was  placed  thereon  by  me. 
Said  petition  was  presented  to  me  by  Joseph 
R.  Shepherd,  with  the  request  that  I  file  the 
same  as  county  auditor.'*  Thereupon  counsel 
for  the  county  moved  the  court  that  the 
witness  be  permitted  to  correct  the  filing 
mark,  by  striking  out  the  word  "Clerk,"  and 
inserting  In  lieu  thereof  the  word  "Auditor," 
wlilch  request  was  granted  by  the  court,  and 
the  correction  thereupon  mad&  To  this 
-ruling  of  the  court  an  exception  was  taken. 
Upon  this  record  the  trial  court  entered  Judg- 
ment affirming  the  order  of  the  board  of 
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coun^  commissioners,  from  which  this  ap- 
peal was  taken. 

In  this  court  appellant  relies  npon  two 
contraittons:  First  That  the  petition  was 
not  l^ally  filed;  hence  the  board  of  com- 
missioners bad  no  authority  or  Jurisdiction 
to  make  the  order  calling  an  election.  Sec- 
ond. The  court  erred  In  pnmlttUig  the  wit- 
ness Holmes  to  correct  his  filing  on  the  peti- 
tion by  striking  out  the  word  "Clerk."  and 
inserting  in  lieu  thereof  the  word  "Auditor/* 
Section  1  of  the  act  of  February  20,  1909, 
supra,  requires  that  the  petition  shall  be  filed 
with  the  county  auditor. 

It  is  the  contention  of  appellant  that,  al- 
thoni^  the  offices  of  clerk  of  the  district 
court  and  «x  <^clo  aodltw  and  clerk  of  the 
board  of  county  commisaioners  are  all  filled 
by  the  same  person,  the  presentation  of  the 
IMtltion  to  such  person  and  the  fillip  thereof 
by  hUn  is  not  a  filing  with  the  auditw  as 
provided  In  tJxa  statute,  unless  such  person 
writes  after  liis  name  the  wwd  "Auditor." 
It  was  not  the  duty  €f  the  petltlonen,  when 
the  petition  was  preseited,  to  stand  1^  and 
see  that  the  official  perfwmed  the  duty  re- 
quired of  him  by  law.  The  law  made  It  his 
duty,  uixni  the  presentation  of  such  iwtltion 
and  the  tender  of  the  legal  fee.  If  demanded, 
to  file  the  same  as  andltOT;  and  the  fact 
.that  he  Indwsed  such  petition  as  fUed,  and 
wrote  after  his  name  the  word  "Clerk,"  in- 
stead of  "Auditor,"  would  not  deprive  the 
petitioners  of  their  righto  under  the  law. 
When  the  petition  was  presented  to  the 
propw  official,  with  a  request  that  such  peti- 
tion be  filed,  the  petition  in  contemplation 
of  law  was  flled.  To  ffie  a  paper  Is  to  de- 
posit It  with  the  ptopw  custodian  fw  filing, 
record.  ia  custody  as  iwovided  by  law.  The 
failure  to  mark  thereon  the  word  "Filed," 
or  to  write  thereon  the  proper  official  desig- 
nation of  the  officer,  does  not  destroy  the 
filing  or  prove  that  such  pap^  was  not  filed. 
Tregambo  v.  Comanche  Mill.  &  Mln.  Co.,  67 
Cal.  601;  Wescott  v.  Bccles,  8  Uteh,  2e^  2 
Pac.  S2S;  In  re  Dewar's  Estete,  10  Mont. 

25  Pac.  1025;  Rathbum  v.  Hamilton. 
63  Kan.  470,  87  Paa  20;  Edwards  v.  Grand. 
121  CaL  264,  5S  Pac.  796;  In  re  Conanfs 
Estate,  43  Or.  580,  73  Pac.  1018;  Manhat- 
tan Co.  V.  Lalmbeer,  106  N.  Y.  678.  16  N.  E. 
712 ;  19  Cyc.  529,  63a 

Tills  question  was  considered  by  this  court 
In  the  case  of  O.  8.  L.  R.  R.  Co.  v.  Stelker, 
14  Idaho,  871-408,  94  Pac.  6&-70,  In  which 
this  court  held:  "The  great  weight  of  au- 
thority seems  to  be  that  wh^  a  grantee  has 
duly  deposited  for  record  a  valid  Instrument 
at  the  pro];>er  time,  at  the  proper  office  and 
with  the  proper  officer,  he  has  perform- 
ed his  whole  duty,  and  subsequrat  purchas- 
ers will  be  charged  with  constructive  notice, 
notwlthstendlng  the  officer  does  not  spread 
the  Instrument  on  the  records,  or  fails  to 
record  It  at  all."  Applying  this  principle  to 
the  case  under  consideration,  when  a  proper 
petition  was  prraented  at  a  proper  time  to 
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the  officer  named  In  the  law,  to  wit,  the 
auditor,  and  left  with  him  for  flling,  It  was 
Sled.  The  petltiocera  had  done  all  that  the 
law  required  of  them,  and  their  rights  could 
not  be  jeopardized  by  any  failure  of  the  offi- 
cer to  make  the  proper  Indorsements  upon 
such  petition.  Under  the  stipulated  facts, 
the  petition  praying  that  an  election  be  call- 
ed was  filed  with  the  proper  officer  and*  In 
accordance  with  law,  notwithstanding  the 
fact  that  such  officer  wrote  after  his  name 
the  word  "Clerli."  This,  no  doubt,  was  a 
mere  clerical  error,  and  should  not,  and  could 
not,  In  any  way  prejudice  the  rights  of  the 
petitioners. 

It  Is  next  contHided  that  the  trial  conrt 
erred  In  permitting  the  auditor  to  amend  the 
Indorsement  made  upon  such  petition  by 
striking  out  the  word  "Clerk"  aijd  writing 
the  word  "Auditor."  The  Indorsement  made 
upon  the  petition  by  the  auditor  was  merely 
the  evidence  of  the  flling,  and  did  not  con- 
stitute a  part  of  the  filing;  and,  the  paper 
having  been  properly  filed,  it  was  not  error 
in  the  trial  court  to  permit  the  Indorsement 
to  be  corrected  In  accordance  with  the  facts. 
Starkweather  t.  Bell,  12  S.  D.  146,  80  N.  W. 
183. 

The  Judgment  of  the  district  court  Is  af- 
firmed. GoBte  awarded  to  respondent 

SULLIVAN,  a  J.,  and  AILSHIB,  J.,  con- 
cur. 


(17  Idaho,  278) 

IDAHO  FRUIT  LAND  CO.,  Limited,  T. 
GEBAT  WESTERN  BEET 
SUGAR  CO.  et  al. 

(Sapreme  Court  of  Idaho.   Not.  23,  1909.) 

1.  BxCEivEBs  (J  19*)— PENDrirra  Lite— Pbeb- 
■BVATion  ANo  Operation  or  Pbopebtt. 

Where  a  plalotifl  alleges  that  it  has  ac- 
Qulred  an  interest  in  an  irrigation  aystem  by  the 
purchase  of  water  rif^hts  therein,  and  the  ir- 
rigation company  owning  such  eystem  becomes 
insolvent  and  is  unable  to  protect  and  care  for 
Its  property  and  comply  with  its  contracts  with 
the  plaintiff  to  furnish  water,  the  district  court 
or  the  judge  thereof  has  power  and  jurisdiction 
to  appoint  a  receiver  for  such  Irrigation  com- 
pany to  preserve  and  care  for  and  operate  its 
property  pending  the  litigation  aa  to  the  plain- 
tlfTs  interest  In  said  property, 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  S  27 ;  Dec.  Dig.  8  1».*J 

2.  Receivbbs  (S  19*)— Pendentb  LtTB— Pbes- 

EBVATION  AND  OfEBATION  OF  PBOFBBTr. 

Where  a  foreign  corporation  appropriates 
water  for  sale,  rental,  or  dutributlon,  and  builds 
a  system  for  the  purpose  of  selling,  renting,  and 
distributing  such  water,  the  right  to  collect 
rental  or  compeusation  for  the  use  of  water  sup- 
plied by  Buch  Bystem  la  a  franchise ;  and,  where 
such  corporation  leases  such  system  to  another 
corporation  engaged  in  the  appropriation  and 
distribution  of  water  for  rental  and  sale,  and 
the  latter  corporation  becomes  insolvent  and 
permits  the  system  to  become  in  disrepair  and 
unfit  to  be  used  in  the  diRtribution  of  such  wa- 
ter, the  court  haa  jurisdiction  and  power  to 
appoint  a  receiver  of  the  entire  property  of  both 


corporations  pending  litigation  to  determine  the 
interest  a  purchaser  of  water  may  have  acquli^ 
ed  in  such  system. 

[Ed.  Note.— For  other  cases,  see  Beceiveis, 
Cent.  Dig.  {  27 ;  Dec  Dig.  |  19.*] 

3.  COBPORATIONS  (J  684*)— rOBEIQR  COBPOEA- 
TIORB— CoUPLIANCB  WITB  StATDTE— ItoOBT 
IN  COCBTB. 

Upon  an  application  for  the  appointment  of 
a  receiver  of  a  foreign  corporation,  where  the 
title  and  possession  of  such  corporation  to 
property  is  attacked,  it  la  error  for  the  trial 
court  to  refuse  to  consider  the  answer  of  such 
foreign  corporation  on  the  ground  that  It  has 
failed  to  comply  with  the  laws  of  this  state  r^- 
ulatlng  foreign  corporations  doing  business  with- 
in the  state. 

[Ed.  Note.— For  other  cases,  sec  Oorpozations, 
Dec.  Dig.  I  684.*] 

(Syllabus  by  the  Court) 

Appeal  from  Dhstrlct  Court  Elmore  Conn- 
ty;  Edward  A.  Walters,  Judg& 

Action  by  the  Idaho  Fruit  Land  Company 
against  the  Great  Western  Beet  Sn^r  Graa- 
pany  and  the  Blmore  County  Irrigated  Farms 
AasoclatloD  to  determine  plalntifTs  tatereat 
in  an  irrigation  systan  and  for  the  appoint* 
ment  of  a  receiver  pendente  lite.  From  an 
order  appointing  a  recover,  the  association 
appeals.  Affirmed. 

R  M.  Wolfe,  for  appellant.  J.  G.  Watts 
and  Wyman  ft  Wyman,  for  respondeat 

STEWART,  J.  On  March  18,  1909.  the 
judge  of  the  district  court  in  and  for  Blmore 
county  appointed  a  receiver  to  take  charge 
of  the  following  property:  "That  certain  wa- 
ter right  to  the  waters  of  Little  Camas  creek, 
amounting  to  BOO  cubic  feet  per  second,  the 
notice  of  which  is  dated  the  27th  day  of  Oc- 
tober, 1902,  and  recorded  in  book  18  of  Wa- 
ter Rights,  at  page  112 ;  also  a  water  right 
to  the  waters  of  Wood  creek  to  the  extent  of 
100  cubic  feet  per  second,  the  notice  of  whldi 
is  dated  the  25th  day  of  October,  1902,  and  Is 
recorded  In  book  18  of  Water  Rights,  at  page 
113;  also  a  water  right  to  the  waters  of 
Lime  creek  to  the  extent  of  200  coble  feet 
per  second,  notice  of  whidi  Is  dated  the  25th 
day  of  October,  1902,  and  Is  recorded  in  book 
IS  of  Water  Rights,  at  page  114 ;  also  a  wa- 
ter right  recorded  in  the  name  of  Daniel  W. 
Greenburg  to  the  waters  of  Cat  creek  and 
Camas  creek  to  the  amount  of  500  cubic  feet 
per  second,  notice  of  whidi  is  dated  the  IStli 
day  of  April,  1902,  and  is  recorded  In  Book 
18  of  Water  Rights,  at  page  79,  all  In  the  rec- 
ords of  Elmore  county,  state  of  Idaho ;  also 
a  certain  reservoir  on  Long  Tom  creek  In  said 
Elmore  county,  capable  of  emponnding  about 
2,600  acre  feet  of  water,  which  said  reservoir 
Is  located  In  sections  13,  14,  15,  22,  23,  24,  25, 
26,  27,  34,  35,  36,  township  1  south,  range  7 
east,  and  in  sections  1  and  2,  township  2 
south,  range  7  east,  and  in  sections  30  and 
31,  township  1  south,  range  8  east  of  Boise 
meridian;  also  a  certain  reservoir  on  Little 
Camas  creek,  capable  of  emponnding  abont- 
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16,000  acre  feet  of  water,  which  reservoir  Is 
situated  In  sectlonB  9,  10,  11,  15,  16,  21,  and 
22,  township  1  Boath,  range  9  east  of  Boise 
meridian ;  also  a  condnlt  or  canal  connecting 
Little  Camas  reservoir  with  Ijong  Tom  reser- 
voir ;  and  also  the  varloas  distributing  canals 
which  take  the  water  from  Long  Tom  reser- 
voir, or  from  the  canyon  at  the  mouth  of 
Canyon  creek  and  distribute  It  to  the  water 
users  under  said  system,  all  of  the  above 
property  being  known  as  the  Great  Western 
Beet  Sugar  Company's  Irrigation  System; 
also  those  certain  water  rights  on  Rattle- 
snake creek  and  Canyon  creek  known  as  the 
water  rights  of  the  Elmore  County  Irrigated 
Farms  Association,  and  the  Mountain  Home 
reservoir,  having  a  capacity  to  emponnd  about 
6,130  acre  feet  of  water,  and  to  the  canals 
and  ditches  which  take  the  water  to  the  wa- 
ter users  under  said  reservoir  and  canals; 
also  that  certain  right  to  the  flood  waters  of 
Long  Tom  acquired  by  the  Great  Western 
Beet  Sugar  Company  by  actually  empoundlng 
the  flood  waters  of  said  creek  in  the  Long 
Tom  reservoir  above  described."  From  this 
order  the  Elmore  County  Irrigated  Farms 
Association  appeala  The  action  was  brought 
In  the  district  court  by  the  Idaho  Fruit  Land 
Company,  Limited,  a  corporation,  plaintiff, 
against  the  Great  Western  Beet  Sugar  Com- 
pany, a  corporation,  and  the  Elmore  County 
Irrigated  Farms  Association,  a  corporation, 
defendants. 

In  the  complaint  the  plaintiff  alleges  that 
It  is  a  corporation  organized  under  the  laws 
of  the  state  ct  Idaho,  with  Its  principal  place 
of  business  at  Mountain  Home,  Elmore  coun- 
ty; that  the  defendant  Great  Western  Beet 
Sugar  Company  la  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
and  ever  since  about  the  year  1902  has  been 
doing  business  in  the  state  of  Idaho  at  Moun- 
tain Home,  In  said  Elmore  county;  that  the 
defendant  the  Elmore  County  Irrigated  Farms 
Association  is  a  corporation  organized  under 
the  laws  of  the  state  of  Wasblngton,.  and 
ever  since  about  the  year  1901  has  be^  doing 
boslnesB  as  such  corporation  in  Elmore  coun- 
ty, but  has  had  no  officers  or  place  of  busi- 
ness or  designated  agent  within  said  county ; 
that  the  plaintiff,  the  Idaho  Fruit  Land  Com- 
pany, Is  the  owner  of  a  large  tract  of  land, 
to  wit,  about  1,000  acres,  and  that  there  are 
a  large  numlier  of  other  landowners,  to  wit, 
about  800,  who  own  lands  a^egatlng  In  all 
about  40,000  acres,  and  that  all  of  the  own- 
ers of  said  lands  are  owners  of  water  rights 
wtltllng  them  to  the  use  of  water  from  the 
irrigation  system  described  In  the  complaint 
and  are.  the  joint  owners  of  said  system ; 
that  about  the  year  1902  the  Great  Western 
Beet  Sugar  Company  proposed  to  build  an  Ir- 
rigation system  for  the  irrigation  of  said 
lands,  and  to  raise  money  for  such  purpose 
by  the  sale  of  water  rights  to  landowners, 
and  by  Inducing  others  to  come  there  and 
purchase  and  appropriate  under  the  land 
Jaw*  of  the  terrltoxy  to  be  Irrigated,  and  to 


purdliase  water  rights  for  the  Irrigation  ct 
lands,  and  r^EH^esented  that,  when  the  system 
was  completed  and  the  water  rights  sold 
thereunder  were  paid  for,  the  Irrigation  sys- 
tem would  become  the  property  of  the  land- 
owners who  bad  purchased  water  rights  from 
said  Irrigating  system ;  that,  In  pursuance  of 
the  general  plan,  the  Great  Westwn  Beet 
Sugar  Company  located  certain  water  rights 
and  purchased  other  water  rights,  and  be- 
tween the  years  1902  and  1907  sold  and  dis- 
posed of  about  40,000  acres  of  water  rights 
for  land  located  upon  the  promise  and  Induce- 
ment of  the  company  as  above  stated;  that 
the  Beet  Sugar  Company  from  the  funds  so 
raised  from  the  sale  of  water  rights  con- 
structed certain  reservoirs  for  the  Impound- 
ing of  water  and  canals  and  laterals  for  the 
distribution  of  said  water,  but  that  the  same 
are  not  of  sufficient  size  or  so  located  as  to 
supply  more  than  25  per  cent,  of  the  pur- 
chasers to  whom  water  rights  were  sold ; 
that  the  Irrigated  Farms  Association  has  a 
1^1  title  to  the  water  rights  and  reservoir 
known  as  the  Mountain  Home  reservoir,  and 
also  certain  canals  and  laterals,  and  that  the 
Irrigation  system  built  by  the  Beet-  Sugar 
Company  and  the  Irrigated  Farms  Associa- 
tion constitutes  the  Irrigation  system  known 
as  the  "Mountain  Home  Irrigation  system," 
or  the  "Great  Western  Beet  Sugar  Company's 
irrigation  system";  that  the  Beet  Sugar 
Company  about  the  year  1904  leased  from  the 
Irrigated  Farms  Association  Its  plant,  and 
ever  since  that  date  has  been  using  the  reser- 
voir, ditch^,  and  laterals  which  distribute 
the  waters  from  said  reservoir  as  a  part  and 
imrcel  of  Its  system,  and  has  conducted  the 
waters  from  the  Beet  Sugar  Company's  res- 
ervoirs through  the  ditches  and  laterals  and 
made  distribution  through  the  same  Indis- 
criminately for  the  former  users  of  water 
from  the  Mountain  Home  reservolh  and  the 
purchasers  of  water  rights  in  the  Beet  Sugar 
Company's  system,  and  has  held  out  to  the 
purchasers  of  water  rights  and  the  users  of 
water  under  said  system  that  It  was  the  own- 
er of  said  reservoirs;  and  since  1904  the  Ir- 
rigated Farms  Association  has  had  no  repre- 
sentative or  officer  In  Elmore  county  or  any 
designated  agent  upon  whom  service  might 
be  had,  and  has  had  no  agent  or  officer  In 
said  county  or  state;  that  the  irrigation 
works  composing  such  system,  except  the 
Mountain  Home  reservoir  and  Its  distribut- 
ing canals,  were  built  by  the  money  paid  by 
the  plalntlCT  and  the  other  persons  whom  it 
represents,  and  the  money  was  furnished  to 
the  Beet  Sugar  Company  for  the  purpose  of 
building  said  system,  with  the  understanding 
that  the  property  was  to  become  the  property 
of  the  water  right  holders;  that  the  Beet 
Sugar  Company  has  not  invested  any  of  the 
money  of  said  company  In  the  building  of 
said  system,  except  as  it  represents  the  In- 
terests of  the  plaintiff  and  others  obtaining 
water  rights  from  such  company,  and  the 
money  so  realized  has  been  used  In  r^airs 
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(m  the  cattftls  snd  dltdies  and  tbe  reaerrofr 
of  the  IiTfgated  Farms  Asaociatloii,  to  wfaldi 
plalDtlff  has  made  no  objection;  that  the 
reMrrolrs  and  conduits  compoatng  mcfa  stb- 
tem  are  In  bad  repair,  and  in  ttieir  present 
condition  Incapable  of  Berring  the  persons  en- 
titled to  water  through  the  same,  and  that 
to  properly  repair  the  same  will  involTe  an 
ezpmdlture  of  910,000  or  thereabonte;  that 
the  condition  of  the  reservoirs  and  canals  is 
audi  that  they  will  not  carry  snfBdent  water 
to  meet  the  demands  of  the  users,  and  that 
tb^  are  in  imminent  danger  of  great  damage 
unless  fmmedlate  repairs  are  made  ttiereon ; 
that  the  ditches  are  filled  with  gravel,  weeds, 
and  other  d€bris,  and  will  not  carry  more 
than  half  of  their  contemplated  capacity;- 
that  the  Beet  Sugar  G<mipany  Is  Insolvent, 
and  has  no  fnuds  whatever  with  whidi  to 
make  sncb  repairs,  and  has  no  credit  or 
standing  whereby  It  may  ^acnre  fnnds  for 
making  such  repairs. 

Ttam  follow  allegations  with  reference  to 
the  misapplication  of  the  funds  of  tlie  Beet 
Sugar  Company  and  the  diversion  of  the 
same  for  purposes  other  than  that  wlginally 
intended;  and  then  it  is  alleged  that,  If  such 
company  ronains  In  possession  of  such  sys- 
ton  for  another  seascm,  its  value  will  greatly 
decrease,  its  property  become  destroyed,  and 
the  lands  of  the  jUalntUf  will  become  great- 
ly danu^ed  becanse  of  insufficient  water, 
and  that  the  plalntllTa  InTestment  will  be 
totally  lost  and  .greatly  diminished  In  value ; 
that  the  plaintiff  and  the  other  persons  who 
have  purchased  watw  rights  are  the  CQui- 
table  owners  of  the  system,  and  by  reason  of 
such  fact  are  entitled  to  have  said  systau 
turned  over  to  the  plaintiff  as  such  owner; 
that  the  plaintiff  and  others  have  settled  up- 
on and  Improved  their  lands,  and  Invested 
large  sums  of  money,  and  are  absolutely  de- 
pendent upon  such  lands  for  their  support, 
and  that  they  have  no  other  means  of  se- 
curing water  for  the  irrigation  of  said  lands, 
and  that,  If  they  fall  to  obtain  water  for  tbe 
season  of  1909,  they  will  be  without  means  of 
supporting  themselves  and  families,  and  will 
suffer  great  hardship  and  damage ;  that  plain- 
tiff Is  unable  to  state  whether  the  Irrigated 
Farms  Association  Is  solvent  or  otherwise, 
but  alleles  that  for  five  years  last  past  its 
property  has  been  under  the  control  and 
management  of  the  Beet  Sugar  Oompany.  and 
has  been  suffered  to  become  in  bad  condition 
and  incapable  of  giving  proper  services  In 
supplying  water  to  the  users  from  such  sys- 
tem; that  such  company  has  not  complied 
with  the  Constitution  of  this  state  entltlhig 
U  to  do  business  In  this  state,  and  In  order 
to  protect  the  plaintiff,  It  Is  necessary  that 
such  property  be  placed  in  the  control  of  the 
court;  that,  unless  some  one  Is  appointed 
to  take  charge  of  such  property  and  make  Im- 
mediate repairs  thereon  p^dlng  tbe  Utlga- 
ti(Hi  herein,  plaintiff  and  others  will  suffer 
great  and  Irreparable  damage. 

Upon  these  allegation^  plaintiff  prays  that 


a  decree  be  entered  decreeing  Uiat  the  irriga- 
tion syatem  desorlbed  Is  the  laiqierty  of  the 
plaintiff  and  others,  and  that  the  defendant* 
have  no  right,  title,  or  interest  Oia^ln,  for 
the  appidntment  of  a  receiver,  and  for  an 
injunction  preventing  tbe  transfer  of  audi 
property  during  the  pendency  of  the  actton, 
and  for  gmeral  relief. 

To  this  oraiplaint  the  Beet  Sugar  Company 
filed  an  answer  and  put  in  Issue  the  owner- 
slilp  of  the  irrigation  system  described  in  the 
complaint,  the  way  Qie  fnnds  were  raised  to 
constmct  such  system,  the  amount  realised 
from  tlw  sale  ol  water  rights  as  alleged  In 
tAe  complaint  whether  tlie  systun  of  tbe  Ir- 
rigated Farms  Association  Is  a  part  of  the 
Beet  Sugar  system,  and  whether  the  Beet 
Sugar  Company  has  any  Intweet  therein 
cept  a  one-sixth  interest  in  the  capital  stodc 
of  said  company.  It  alleges  that  in  the  year 
1904  It  leased  from  the  Irrigated  Farms  As- 
sodaUon  Its  plant,  and  during  the  years  1905 
and  1006  used  the  same  for  tbe  diatrlbntton 
of  waters  to  its  costomers,  and,  in  return, 
distributed  water  to  the  patrons  ot  the  Irri- 
gated Farms  AiB0ciatl<m,  anA  in  1906  soid 
water  rights  to  many  pw^e,  and  that  the 
two  systems  were  so  constructed  that  they 
could  be  used  as  one  system,  and,  in  con- 
sideration of  tiie  Beet  Sugar  Company's  kee|>- 
ing  the  Irrigated  Farms  Association's  syatem 
in  repair  and  distrlbntii^  water  for  tiie  same 
and  paying  the  taxes,  the  same  constituting 
a  rental  for  such  system,  that  this  defendant 
bad  the  privilege  of  distributing  Ito  water 
to  Its  patrons  tbrou^  said  system,  and  that 
such  arrangement  was  continued  down  to 
and  Including  the  year  1908,  but  that  the 
Irrigated  Farms  Association  has  now  termi- 
nated said  agreement 

Other  admissions  and  allegations  are  made 
which  are  unimportant  in  so  far  as  this  ap- 
plication Is  concerned.  These  are'  matters 
which  In  the  main  relate  to  the  use  of  the 
funds  and  tbe  detailed  description  of  the 
two.  systems  and  the  plaintiff's  Interest  and 
ownership  in  said  property  and  Its  right  to 
receive  water.  Admission  is  made,  however, 
that  the  plaintiff  and  a  large  number  of  set- 
tiers  have  settled  upon  and  improved  lands 
under  said  system;  that  they  have  invested 
considerable  money  In  Improvements,  and  are 
dependent  upon  their  lands  to  support  them- 
selves and  families;  that  there  Is  no  other 
means  of  obtaining  water  for  the  Irrigation 
of  tbe  same ;  that  If  they  fall  to  secure  wa- 
ter during  the  season  of  1909,  they  will  suffer 
damages ;  that  it  has  no  funds  on  hand  to 
complete  tbe  system ;  and  that  the  system 
cannot  be  completed  by  the  company  under 
existing  conditions  because  of  its  insolvency. 

The  Elmore  County  Irrigated  Farms  As- 
sociation also  filed  an  answer,  in  which  It 
denies  that  now  or  at  any  time  since  May 
1,  1907,  It  has  been  doing  business  as  such 
corporation  in  the  state  ot  Idaho;  denies 
that  the  plaintiff  or  any  of  tbe  persons,  for 
whom  it  claims  to  appear,  own  water  rl^ts 
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or  any  right  whatever  to  the  waters  con- 
trolled by  the  defendant;  that  Its  system  Is 
independent  from  that  of  the  Beet  Sngar 
Company,  and  that  the  same  do  not  compose 
one  system,  and  that  It  Is  the  owner  of  Its 
own  system  and  has  legal  title  thereto ;  de- 
nies that  in  1004  or  at  any  other  time  It 
leased  to  the  Beet  Sugar  Company  or  that 
the  Beet  Sugar  Company  has  ever  had  any 
right  to  use  said  properly,  and  alleges  that 
from  April  4,  1902,  to  July,  1907,  It  had  a 
duly  appointed  statutory  agent  at  Mountain 
Home,  Elmore  county,  Idaho,  and  since  April 
4,  1902,  in  all  other  respects  compiled  with 
the  laws  of  the  state.  It  denies  on  Informa- 
tion the  allegations  with  reference  to  the  use 
of  the  money  paid  by  plaintiff  and  others  to 
the  Beet  Sugar  Company,  and  that  Its  system 
is  filled  with  sand  and  gravel,  except  to  the 
extent  of  a  year's  use,  and  alleges  that  It  Is 
ready,  able,  and  willing  to  clean  out  said 
canals  and  ditches,  and  pnt  the  same  in  shape 
for  the  distribution  of  water  for  the  season 
of  1909;  denies  that  the  plaintiff  has  any 
Interest,  legal  or  equitable,  in  or  to  its  prop- 
erty; and  denies  its  insolvency,  and  allures 
that  It  is  the  owner  of  property  of  a  value 
of  $150,000,  nnlncnmbered,  and  has  means 
and  Intends  to  protect  Its  property  and  to 
put  the  same  In  proper  shape  for  the  dlft- 
trlbution  of  water  during  the  Irrigating  sea- 
son of  1909.  Other  allegations  are  contained 
in  this  answer  which  are  Immaterial  In  so 
far  as  bearing  upon  the  application  for  the 
appointm«it  of  a  receiver.  At  the  bearing 
for  the  appointment  of  a  receiver,  the  plain- 
tlff  filed  aflSdavlts  ahowing  the  condition  of 
the  Irrigation  ^rstem,  and  the  necessity  for 
immediate  repairs  and  the  damage  tliat  wonld 
result  if  the  repairs  were  not  mad^  and  the 
plan  and  method  of  iqwratlng  tba  two  sys- 
tems  as  one. 

It  will  thus  he  seen  that  the  pleadings  pre- 
sent certain  issues  of  fact  which  can  only  be 
determined  upon  final  trial,  and  cannot  be 
determined  open  the  application  for  the  ap- 
pointment of  a  receiver.  What  interest  the 
plaintiff  may  have  acquired,  if  any,  in  the 
Beet  Sugar  Company  property,  or  whether 
the  property  of  appellant  has  become  Impress- 
ed with  a  duty  which  the  Constitution  of 
this  state  denies  the  appellant  the  right  to 
defeat,  Is  a  matter  which  should  receive  the 
most  serious  consideration  at  the  bands  of 
the  courts  of  this  state,  and  ought  not  to 
be  finally  determined  upon  the  application 
for  the  appointment  of  a  receiver.  We  have 
no  donbt  whatever  but  that  the  court  had 
power  and  Jurisdiction  to  appoint  a  receiver 
of  the  Great  Western  Beet  Sugar  Company's 
property,  as  it  clearly  appears  that  this  com- 
pany is  insolvent;  that  plaintiff  and  others 
had  contractnal  relations  with  such  company 
«t  some  kind  which  gave  them  certain  rights 
with  reference  to  receiving  water  from  such 
company ;  and  that  the  company  was  In  such 
a  financial  condition  that  It  was  nnable  long- 
er to  AimiBh  water  or  preserve  Its  pxopwty 


or  fulfill  its  obligations.  In  fact,  every  fact 
necessary  to  be  established  to  authorize  the 
appointment  of  a  receiver  seems  to  be  ad- 
mitted in  the  answer  of  the  Beet  Sugar 
Company,  and  we  shall  dlnnisa  from  further 
consideration  the  question  as  to  the  appoint- 
ment of  a  receiver  of  this  company,  as  this 
company  has  not  appealed  from  the  order  of 
the  court  appointing  such  receiver. 

It  is,  however,  argued  mmt  strenuously 
by  counsel  for  the  Irrigated  Farms  Associa- 
tion that  the  facts  appearing  in  the  record 
do  not  show  that  the  court  had  Jurisdiction 
to  appoint  A  receiver  of  this  company.  It 
does  appear  that  this  company  was  the  own- 
er  of  obtain  water  rights  and  an  irrigation 
system  for  the  sale,  rental,  and  distribution 
of  the  public  waters  of  the  state.  It  is  alleg- 
ed in  the  complaint  that  the  Irrigated  Farms 
Assodation  leased  its  property  and  irriga- 
tion system  to  the  Beet  Sugar  Company, 
which  made  contracts  to  furnish  water. 
Counsel  for  respondent  contends  that  this 
allegation  brings  the  Irrigated  Farms  Associ- 
ation within  the  provisions  of  section  15  of 
article  11  of  the  Constitution  of  this  state, 
as  follows:  "The  Legislature  shall  not  pass 
any  law  permitting  the  leaeiog  or  aliena- 
tion of  any  franchise  so  as  to  release  or  re- 
lieve the  franchise  or  property  held  there- 
under from  any  of  the  liabilities  of  the  les- 
sor or  grantor,  or  lessee  or  grantee,  contract- 
ed or  incurred  in  the  operation,  use  or  en- 
joyment of  such  franchise,  or  any  of  its 
prlrileges"— and  that,  under  the  provisions 
of  this  section  of  the  Constitution,  there  is 
a  privity  between  the  appellant  and  the 
plaintiff,  for  the  reason  that  the  appellant 
having  leased  its  property  to  the  Beet  Sugar 
Company,  and  the  Beet  Sugar  Company  hav- 
ing contracted  with  the  plaintiff  and  others 
to  furnish  water,  the  franchise  of  the  Irrigat- 
ed Farms  Association  became  Impressed  with 
the  contracts  and  obllgatlonB  of  the  Beet  Sug- 
ar Company  in  the  operation,  use,  and  en- 
joyment of  such  franchise  and  all  its  privi- 
leges. Section  1,  art.  15,  of  the  Constitution 
of  this  state,  declares  that  "the  nse  of  all 
waters  now  appropriated.  Or  that  may  here- 
after be  appropriated  for  sale,  rental  or  dis- 
tribution; also  of  all  water  originally  ai>- 
propriated  for  private  use,  but  which  after 
such  appropriation  has  heretofore  been,  or 
may  hereafter  be  sold,  rented  or  distribut- 
ed. Is  hereby  declared  to  be  a  pnblic  use,  and 
subject  to  the  regulation  and  control  of  the 
state  In  the  manner  pr^ribed  by  law." 
And  section  2  of  the  same  article  Is  as  fol- 
lows: "The  right  to  collect  rates  or  compoi- 
satlon  for  the  use  of  water  supplied  to  any 
county,  city  or  town,  or  water  district,  or 
the  inhabitants  thereof,  Is  a  franchise,  and 
cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law."  And 
section  4  ot '  the  same  article  declares: 
"Whenever  any  waters  have  been,  or  shall 
be  appropriated,  or  used  for  agricultural  pnr< 
poses,  wader  a  sal^  rental  or  distribution 
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therecrf.  such  mJe,  rental  or  distribution  flliall 
be  deemed  an  exclaatve  dedfcatton  to  ancb 
use ;  and  wbenever  sncih  waters,  so  dedicat- 
ed, shall  hare  once  been  sold,  rented  or  dis- 
tributed to  any  pereon  who  has  settled  upon 
or  Improved  land  for  agricultural  purposes, 
with  the  Tlew  of  receiving  the  benefit  of 
such  water  under  such  dedication,  such  per- 
son, hlB  heirs,  executors,  administrators^  suc- 
cessors or  assigns,  shall  not  thereafter,  with- 
out hto  ccmsent,  be  deprived  of  the  annual 
use  of  the  same,  when  needed  for  domestic 
purposes,  or  to  irrigate  the  land  so  settled  up- 
on or  ImproTed,"  etc  We  thus  jwe  that,  un- 
dex  these  conatltntlonal  prorlslonB,  the  water 
appropriated  1^  the  an>dlant  was  dedicated 
to  a  public  UB^  and  that  the  right  to  collect 
ratM  or  compensatioQ  Is  a  franchise;  and, 
when  tiuA  watm  diall  hare  <mce  been  sold, 
rented,  or  distributed  to  any  person  who 
has  settled  up<m  or  Improred  land  for  agrt- 
cnltural  purposes,  such  person  shall  not 
thereafter  without  his  consent  be  deprived  of 
the  annual  use  ot  the  8am&  The  appellant, 
then,  was  exercising  within  the  state  of  Ida- 
ho a  f^nnchlse  nnder  the  prorislons  of  the 
Gonstltntion.  It  was  engaged  In  serving  the 
public.  If  the  appelant  leased  its  Irrigation 
system  to  the  Beet  Sugar  Company,  as  al- 
leged in  the  complaint,  and  ttm  Beet  Sugar 
Company  made  contracts  with  the  appellant 
and  others  for  water,  flien  the  liability  ot  the 
appelUtnt  under  the  ivovlsiona  of  the  Con- 
stltutlm  ou^t  not  to  be  flnaUr  determined 
uptm  an  awHcathm  for  tiie  tu^polntment  of  a 
receiver;  but  such  question  should  be  left 
opoci  to  final  adjudication  upon  Ita  merits. 
According  to  the  pleadings,  the  Irrlga1»d 
Farms  Association  leased  ita  system  to  the 
Beet  Sugar  Company,  not  only  for  the  pur- 
pose of  serving  Its  own  patnms,  but  also  the 
patrons  of  t3ie  Beet  Si^r  Comimny ;  and  it 
appears  for  at  least  three  years  the  system 
has  been  so  used  with  the  knowledge  and 
consent  ot  the  apiwllant  TO  now  hoU,  un- 
der this  state  of  facto,  and  after  sudi  sys- 
tern  has  become  In  dlsr^lr  and  imsnltable 
and  Inadequate  to  supply  the  perstma  who 
have  made  contracta  for  water,  tlut  the 
court  has  no  jurisdiction  to  a^wlnt  a  re- 
ceive for  tiie  preservation  of  such  pn^rty, 
would  in  our  Judgmmt  be  a  manifest  injus- 
tice to  the  plaintiff  and  those  who  have  made 
contracts  with  the  Beet  Sugar  Company. 
The  exact  rtiatlon  ot  the  parties  ought  not 
to  be  determined  upon  a  preliminary  hearing 
such  as  arises  upon  the  application  for  the 
appointment  of  a  receiver  to  preserve  the 
property  pending  the  litigation.  Rev.  Codes, 
i  4329,  expressly  autborlzes  and  empowers 
the  appolDtinrat  of  a  receiver  "between  part- 
ners or  others  Jointly  owning  or  Jointly  in- 
terested In  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff  or  of  any  party 
whose  right  to,  or  interest  In,  the  property, 
or  fund,  or  the  proceeds  thereof,  is  prov- 
able, and  where  It  la  shown  that  the  prop- 
erty m  fund  Is  In  danger  of  being  lost,  re> 


moved  or  materially  InJaTed."  The  appel- 
lant has  not  been  In  poasesslon  of  this  prop- 
erty for  at  least  three  years,  has  permitted 
the  same  to  be  operated  by  the  Beet  Sugar 
Company,  now  an  insolvent  corporation,  has 
taken  no  steps  to  repair  the  prt^erty,  which 
It  Is  admitted  Is  In  bad  condition  and  un- 
suitable to  do  duty  as  an  Irrigation  system, 
has  not  complied  with  the  laws  of  this  state 
as  required  of  foreign  corporations,  and  the 
existence  of  these  facta  and  the  fact  that 
the  plaintiff  claims  to  have  acquired  an  in- 
terest In  the  iweperty  of  the  antellant  we 
think  fully  autlioriced  and  empowered  the 
trial  court  to  aEVdse  ttn  Judicial  dlscretlw 
vested  In  it  to  ajvolnt  a  receiver  for  the 
preservation  of  the  pn^iwty  In  litigation 
pending  such  litigation. 

The  appellant  admito  that  Ita  canala  and 
ditches  are  partially  filled  irtth  sand  and 
gravd,  but  all^w  that  It  la  only  to  the  ex- 
tent nsual  aft«  a  year's  use  and  such  as 
is  customary  In  all  irrlgatitm  systems,  and  al- 
leges that  It  la  ready,  able,  and  willing  to 
dean  out  said  canals  and  .dttdtas,  and  to 
put  file  same  In  shqw  tor  the  pnqier  dis- 
tribution of  Ita  water  prior  to  tlie  Irriga- 
tion season  of  1908,  and  that  plalntlfl  has  no 
interest,  legal  or  equitable,  in  Ita  property. 
While  this  anaww  la  ma^  yet  thwe  was 
no  evidence  before  the  trial  Jndge  showlag 
the  good  intratltms  on  the  part  of  the  ap- 
pelant to  perform  the  acta  alleged  In  Ita 
answer.  It  may  have  been  ready,  aiHa,  and 
willing  to  put  the  system  in  condlti<m  to  be 
used,  and  ieit  not  have  done  so.  In  fact,  one 
of  the  first  steps  in  our  oplnicm  which  would 
have  traded  to  show  Ita  good  Calth  would 
have  been  a  compliance  with  the  laws  of 
this  state  in  appointing  an  agrat  and  quali- 
fying under  the  law,  so  as  to  entitle  it  as  a 
foreign  corporation  to  do  buslnees  In  this 
state ;  and  without  some  act  on  Ita  part  mov- 
ing in  ttie  direction  of  putting  Ito  Irrlgatioo 
system  In  a  condition  to  protect  the  righta 
of  the  plaintiff  we  believe  the  court  was 
perfectly  Jnstlfled  and  had  full  Jurisdiction 
to  take  dULtge  of  such  property  pending  the 
trial  of  the  Intmrest  which  plalntUF  claims  to 
have  acquired  In  such  property,  and  In  ap- 
pointing a  receiver  to  preserve  and  care  for 
such  property. 

At  the  hearing  for  the  appointment  of  a 
receiver,  the  appelant  offered  and  asked  the 
trial  Judge  to  consider  Its  answw  filed  in 
said  cause.  Thla  was  denied  by  the  trial 
Judge,  and  this  Is  assigned  as  error.  We 
think  the  trial  court  should  have  considered 
this  answer.  The  appellant  had  a  right  to 
file  Its  answer  and  defend  Ite  praperty,  even 
though  It  had  not  complied  with  the  laws  of 
this  state  as  a  foreign  corporation.  This  fact 
did  not  d«iy  It  the  right  to  protect  Ite  title 
and  right  of  possession  as  against  the  4daim 
of  plaintiff  to  have  acquired  an  Interest 
therein.  War  Eagle  Consolidated  MIn.  Oo. 
V.  Dickie,  14  Idaho,  534,  »4  Pac  1034. 

The  failure  however,  <rf  the  trial  court 
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to  consider  the  answer  of  the  appellant,  conW 
have  made  no  difference  in  the  power  or  Ju- 
risdiction of  the  Judge  to  appoint  such  re- 
ceiver. Even  though  such  answer  be  con- 
sidered, Btlll  the  record  In  our  Judgment 
rally  authorized  and  empowered  the  trial 
court  to  appoint  a  receiver.  Finding  no  er- 
TOT  in  the  record,  the  order  la  affirmed. 
CostB  awarded  to  resvondent 

SUTiLIVAN,  C  J.,  concurs.  AIMHIB,  J., 
(xtncurs  In  llie  conclusion  that  the  order 
Bbonld  be  affirmed. 


{SI  Not.  VX) 

STATE  ex  rel.  SPARKS  et  al.,  Board  of  Bank 
Com'rB,  r.  STATE  BANK  &  TRUST 
CO.  et  al.    (No.  1,812.) 

.Supreme  Oonrt  of  Nevada.  Dec.  17,  1809.) 

On  rehearing.   Petition  denied. 
Fot  former  opinion,  see  108  Pac.  407. 

PER  CURIAM.  Oouusti  for  appellants 
have  filed  a  petition  for  a  rehearing,  In 
which  It  Is  contended  that  onr  former  ded- 
Blon  In  thlfl  case  1b  at  variance  with  two  re- 
cent decisions  <a  this  court,  viz.,  Bell  v.  Dis- 
trict Conrt,  28  Nev.  280,  81  Pac.  875,  1 
B.  A.  (N.  S.)  843,  m'Am.  St  Rep.  854,  and 
State  T.  Gibson,  81  Nev.  — ,  96  Pac.  1057. 
To  bold  that  the  act  involved  In  this  case  Is 
conatltuttcmal,  we  do  not  think  has  made 
necessary  any  different  construction  of  the 
provisions  of  section  17  of  article  4  of  the 
GonBtltntlon  than  that  applied  In  former  de- 
daions  of  this  court.  Sometimes  upres- 
slons  may  occur  In  an  opinion  not  essentially 
necesKiry  to  Its  determination,  and,  taken 
aloofly  might  be  snsc^tlble  of  top  broad  or 
too  restricted  a  construction,  but,  viewed  in 
tbe  light  of  the  entire  decision,  cannot  be 
said  to  modify  an  established  rule.  The 
two  cases,  anpra,  we  think  are  clearly  dis- 
tinguishable trom  tbe  case  at  Ijfir.  The  gist 
of  the  opinion  in  Bell  v.  District  Court,  su- 
pra. Is  contained  In  the  following  extract: 
"The  subject  of  the  act  In  question  Is  elec- 
tions. Its  purpose  and  (AJect  Is  the  orderly 
electing  of  public  officers  by  the  qualified  vot- 
era  of  the  state.  The  trial  of  an  officer,  after 
be  has  been  so  ^ected,  for  malfeasance  In  of- 
fice, his  removal,  and  the  appointmoit  of  his 
BOccessor  because  of  each  removal  has  no  prop- 
er coiinectiott  whatever  with  the  subject  of 
elections."'  The  case  of  State  v.  Gibson,  In- 
volved tiie  oonstltntionallty  of  section  2  of  an 
act  entitled  **An  act  to  i»rovlde  for  the  appoint- 
ment of  Btenographers  upon  the  hearing  cf 
preliminary  laminations  before  committing 
magistrates  in  this  state,  and  to  regulate 
tbe  compensation  therefor"  (Act  1907,  p.  59, 
c.  SS),  which  reads :  "When  such  report  Is ; 
made,  tbe  same,  when  transcribed  and  sworn 
to  as  aforesaid,  Shall  be  deemed  a  correct 
statement  of  the  evidence  and  proceedings 
given  and  had  therein,  and  shall  be  admis- 


sible In  evidence  on  the  trial  of  the  case,  as 
prescribed  in  section  151  of  the  criminal 
practice  act  of  the  state  of  Nevada."  In 
that  case  we  said:  "An  examination  of  the 
title  to  the  act  in  question  reveals  that  it 
has  reference  only  to  the  appointment  of  a 
stenographer,  and  fixing  the  compensaticm 
therefor.  Nowhere  In  the  title  of  the  act 
is  there  any  reference  to  the  testimony  being 
thereafter  used  as  evidence,  or  at  all.  Sec- 
tlon  2  of  said  act,  therefore,  clearly  violates 
section  17  of  article  4  of  the  Ctonstitutlon  of 
our  state,  because  the  subject-matter  Is  not 
embraced  In  tbe  title  of  the  act,  nor  can  it 
be  said  that  the  subject-matter  of  section  2 
is  germane  to  the  subject-matter  defined  In 
the  title  of  the  act"  The  above  section  was 
held,  also,  to  violate  other  provisions  fit  the 
Constitution  not  in  question  in  the  case  at 
bar. 

The  contention  of  counsel  for  appellant 
that  in  this  case  we  have  departed  from  es- 
tablished precedents  Is  clearly  without  merit 
A  few  extracts  from  former  decisions  ot  tills 
court  will  be  Buffldait  answer  to  this  con- 
tention, in  the  case  of  State  v.  Ah  Sam,  15 
Nev.  27,  27  Am.  R^.  464,  this  court  by  Beat- 
ty,  a  J.,  said:  "But  In  dealing  with  this 
particular  objectlrai  to  parts  of  statutes, 
which,  as  a  whole,  embrace  but  one  subject 
of  legislation,  the  courts  of  the  different 
states  have  adopted  an  exceedUngly  liberal 
rule  of  construction  In  ftivor  of  their  valid- 
ity. The  dedslons  on  the  point  are  very 
numerous,  but  It  would  be  unnecessary  and 
nuprofltable  to  attempt  a  review  of  them; 
for  In  scarcely  a  iringle  Instance  Is  an  at- 
tempt made  to  lay  down  any  rule  or  ivln- 
dple  more  d^nlto  than  Is  to  be  gathered 
from  the  remark  of  Judge  Oool^  (Ckm.  lim. 
146)  ttiat  there  has  been  a  general  dl^ndltlon 
to  construe  the  constitutional  provision  liber- 
ally, rather  than  to  embarrass  legislation  by  a 
construction,  whose  strictness  Is  unnecessary 
to  the  accompllBhment  of  the  beneficial  pui^ 
poses  for  which  It  has  been  adopted.'  The  'ben- 
eficial purposes'  designed  to  be  accomplished 
by  the  provision  in  question  are  said  to  have 
been  the  prevention  of  'surprise  or  fraud' 
upon  tbe  Legislature  by  means  of  provisions 
in  bills  of  which  the  titles  gave  no  Intimation, 
and  which  might  therefore  be  overlooked, 
and  cardessly  and  unintentionally  adopted,* 
and  to  fairly  ai^rlse  the  pnblie  of  the  aub- 
JectB  of  legislation  under  consideration  by 
their  representatives.  In  order  that  th^ 
might  have  an  opportuni^  of  being  heard 
ttiereon  by  petition,  or  otherwise:  Gooley'a 
Con.  Lim.  142,  143.  It  Is  not  Inconsistent 
with  these  purposes  to  give  some  slight  en- 
largement to  Qie  literal  meaning  of  the  ti- 
tle of  a  law,  and  there  are  numerous  prece- 
dents that  will  Justify  us  In  saying  tbat  tbe 
title  of  this  ad:,  *to  prohibit  the  keeping  of 
places  of  resort*  etc.,  is  substantially  equiv- 
alent to  for  the  sappresslon  of  places  of  re- 
sort* etc.  CooIey*s  Con.  Llm.  141-lCO,  and 
notes."  In  the  case  of  State  v.  ConomlsirioD- 
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en.  22  899.  407,  41  Pac.  14S,  147.  ttUs 
court,  by  Blgdow.  C.  said:  "W^e  have 
often  held  and  stlH  hold  that  the  ConatltnT 
tlon  la  to  be  llbwally  constmed,  to  the  end 
that  there  shall  be  no  mmecesBary  hamper^ 
Ing  of  l<^8lation,  but  there  la  a  wide  differ- 
ence between  llboal  oonatmctlon  and  nnlll- 
flcation.  which  wonld  be  the  tilect  of  derid- 
ing that  an  act.  ptuned  onder  a  title  ao  mla- 
leadtng  as  tble,  la  notwithstanding  a  valid 
law.  The  section  might  as  well  be  strlAai 
from  the  Gonatltntlon  at  once  as  a  dead  let- 
ter. This  distinction  Is  well  lllnstrated  by 
cases  heretofore  decided  hy  OiIb  court  Those 
of  State  T.  Ah  Sam,  15  Ner.  27,  27  Am.  Rep. 
4S4;  Ex  parte  Uvlngstone,  20  Ner.  287,  21 
Pac.  822,  and  State  r.  Board  of  Oom'is  of 
Humboldt  Co..  supra,  21  Ker.  235,  29  Pac. 
974.  of  which  we  entirely  approve,  and  which 
In  our  Judgmoit  contain  nothing  ta  omfllct 
with  what  Is  here  held,  were  all  cases  In 
which,  by  liberal  construction,  the  court  was 
unable  to  uphold  the  validity  of  the  acta 
then  under  consideration;  while,  mi  the  oth- 
er hand,  the  cases  of  State  v.  Silver,  supra, 
9  Nev.  227,  SUte  v.  BaUodc,  19  Nev.  884. 
12  PB&  488,  and  State  v.  Hoadley,  20  Nev. 
817,  22  Pac:  99.  fell  on  the  other  side  of  the 
Une,  and,  notwithstanding  the  rules  ot  lib- 
eral construction,  the  acts  then  being  re- 
viewed were  held  to  be  anconstitntlonal." 
Bee,  also,  State  v.  C^mmlsBloners,  17  Nev.  96. 
102.  28  Pac.  122;  State  v.  Atherton.  19  Nev. 
382,  346.  10  Pac.  901 ;  State  v.  Commission- 
ers, 21  Nev.  285.  238.  29  Pa&  974. 

The  case  of  Brooks  v.  Pec^e^  14  Oolo.  418. 
24  Pac.  653,  dted  and  quoted  from  In  State 
V.  Gibson,  supra,  may.  and  we  tblnk  does, 
give  a  too  restricted  construction  to  the  con- 
stltutional  provision  In  qneatlon,  and  Is  not 
In  entire  harmony  with  the  uniform  liberal 
construction  adopted  by  this  and  other  conrts 
generally.  The  rule  laid  down  by  the  Colo- 
rado court  in  the  Brooks  Case  sunKnted  our 
cimt«Dtian,  but  went  further  and  to  an  ex- 
treme which  was  not  necessary  to  a  deter- 
mination the  Gibson  Case,  the  ojdnlon  in 
which,  taken  as  a  whole,  is  in  line  with  the 
uniform  views  expressed  by  this  court  The 
question  presented  In  the  Gibson  Case  was 
practically  Identical  with  that  In  State  v. 
Commissioners.  22  Nev.  399,  .41  Pac.  14S, 
supra. 

The  petition  for  rehearing  is  denied. 


(32  Nev.  IW) 

STATE  ex  rel.  COOK  v.  LANGAN,  District 
Judge.    (No.  1,852.) 
(Supreme  Court  of  Nevada.   Dec.  13.  1909.) 
1.  IIOMESTEAO  (I  150*)— RIOBTS  Or  SUBVIVINO 

Spouse— Pbocebdihgs  ton  Axxotueht— Re- 
view—Motion  FOB  New  Trial. 

A  motion  for  new  trial  preliminary  to  ap- 
peal 18  proper  in  estate  proccediDgs  to  set  aside 
a  homeatead  to  the  widow ;  the  practice  in  civil 
cases  being  made  applicable  to  such  proceed- 


ings by  Probate  Act,  |  281  (Laws  1897,  p.  364, 
c.  106;  Comp.  Laws,  {  8067). 

[Ed.  Note.— For  other  caw%  see  Homestead, 
Dec.  Dig.  §  150.*] 

2.  HoiiBBTBAD  a  150*)— Rights  or  Surviv- 
ing SfODSE— PBOCEBDIHGB  fOB  AixomEHT 
—Petition, 

The  issue  aa  to  whether  property  sought 
to  be  set  aside  to  a  widow  of  a  homestead  is 
aeparate  or  community  property  is  raised  by  a 
petition  showing  that  the  husband  was  in  po»- 
aesaion  when  he  died ;  the  presumption  being  in 
favor  of  the  communlly  in  sacb  case. 

[Ed.  Note.— For  other  cases,  see  Homestnd. 
Dec.  Dig.  I  100.*] 

Mandamns  by  the  State,  on  the  relation  of 
Clara  Cook,  against  Frank  P.  Langan,  to 
compel  respondent,  as  Judge  of  the  District 
Court,  to  settle  a  proposed  statement  on  a 
motion  for  a  new  trial.  Writ  issued. 

Samuel  Flatt  and  M.  A.  Murphy,  for  re- 
lator. J.  Foujade  and  Wm.  Woodbum,  tot 
re^ondent 

NORGROSS,  C.  J.  This  Is  an  original  pro- 
ceeding in  mandamus.  The  petition  of  re- 
lator sets  forth:  That  she  la  the  widow  of 
Walter  Cook,  deceased,  and  the  administra- 
trix of  his  estate;  that  as  such  widow  she 
filed  a  petition  In  the  First  Judicial  district 
court  in  and  for  Ormsby  county,  in  the  es* 
tate  proceedings  of  the  said  Walter  Cook, 
deceased,  praying  for  an  order  of  said  court 
setting  aside  to  her,  for  her  own  Individual, 
separate  use  and  benefit,  certain  specified 
real  property  as  a  homestead;  that  said 
petition  was  contested  by  certain  of  the  al- 
leged heirs  at  law  of  said  decedent;  that 
thereafter  said  petition  came  on  r^ularly  to 
be  heard  before  said  court,  and  evidence  was 
presented  on  behalf  of  said  petitioner  and 
also  on  behalf  of  said  contestants;  that,  aft- 
er the  conclusion  of  such  hearing,  the  mat- 
ter was  submitted  to  the  court  for  its  deci- 
sion; that  tliereafter.  and  on  July  30.  1008, 
the  said  court  made  an  order  denying  the 
iwayer  of  the  petitioner;  that  thereafter,  and 
on  September  11, 1906.  within  the  time  allow- 
ed by  the  court,  petitioner  filed  and  served 
her  notice  of  motion  for  a  new  trial;  that 
thereafter,  and  on  the  25tb  day  of  Septem- 
ber, 190S,  within  the  time  allowed  by  court, 
petitioner  filed  and  served  her  proposed  state- 
ment on  motion  tor  a  new  trial;  that  no 
amendments  to  said  proposed  statement  were 
offered  by  contestants,  and,  pursuant  to  oral 
stipulation  of  respective  counsel  In  open 
court,  the  said  court  set  down  the  hearing 
of  petitioner's  motion  for  a  new  trial  for 
the  27th  day  of  July,  1900;  that  on  said 
date  last  mentioned,  upon  motion  of  counsel 
for  petitioner,  the  court  ordered  the  clerk 
to  Indorse  upon  said  proposed  statement 
that  "no  amendments  have  been  filed  to  the 
proposed  statement  on  motion  for  a  new 
trial";  tliat  thereupon  the  court  made  an  or^ 
der  refusing  to  settle  said  proposed  statement 
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upon  ttie  cioond  tbat  an  wder  davliig  a 
petition  to  Bet  aalde  a  bomestead  was  a  dl* 
rect  appealable  order,  and  that  a  motion  for 
a  nev  trial  was  and  la  not  a  proper  remedy, 
to  which  ruling  petitioner  duly  excepted. 
The  answer  of  respondent  herein  sets  op: 
mat  the  petition  of  relator  In  the  lower 
court  failed  to  allege  that  the  property, 
sought  to  be  set  apart  as  a  homestead,  was 
commonlty  property,  and  that  the  Inv^ 
tory,  filed  In  the  estate  matter,  tailed  to 
show  Its  character;  that  upon  the  hearing 
petitioner  admitted  that  the  property  In  ques- 
tion was  the  separate  property  of  Walter 
Oook,  deceased:  that  then  wen  no  Issues 
of  fact  made  by  pleadings  as  to  whether  the 
property  was  separate  or  community  proper- 
ty, the  sole  question  considered  by  the  court 
in  its  order;  that  the  hearing  ap<m  the 
petition  was  merely  to  inform  the  respondent 
of  the  character  of  the  property,  and  was 
not  a  legal  trial;  that,  if  petitioner  were 
denied  h^  rights  in  the  order  refusing  to  set 
aside  a  homestead,  her  remedy  was  by  ap- 
peal from  said  order;  that  the  court  had  no 
Jurisdiction  ot  a  motion  for  a  new  trial  to 
reverBo  Its  decision  on  such  an  order;  and 
that  therefore  respondent  was,  and  is,  with- 
out authority  to  settle  the  proposed  state- 
ment  on  motion  for  new  trial.  Upon  the 
hearing  of  tbis  application  for  mandamus, 
the  records  and  flies  In  the  lower  court  were 
offered  In  evidence.  The  notice  of  motion 
for  a  new  trial  was  based  upon  tbe  grounds 
of  Insufladency  of  the  evidence  to  Justify  the 
Judgment  and  that  the  decision  and  Judg- 
ment Is  against  law. 

As  we 'view  tbfs  application,  only  a  ques- 
tion of  practice  is  presented  upon  the  rec- 
ord. Counsel  have  to  some  extent  argued 
the  question  of  law  whether  or  not  tbe  lower 
court  has  power  to  decree  a  homestead  set 
apart  out  of  the  separate  estate  of  the  de- 
ceased husband.  It  is  conceded  that  such 
question  controlled  tbe  court  in  mailing  the 
order  denying  the  application  to  set  aside  a 
homestead.  This  question  Is  one  of  great  im- 
portance and  has  never  been  determined  by 
this  court.  It  was  sought  to  be  determined 
in  the  case  of  Quinn  v.  Quinn,  27  Nev.  156, 
74  Pac.  5;  but  this  court  held  that  the  ap- 
pellant had  not  taken  the  proper  procedure 
to  present  tbe  question  In  that  case,  and 
hence  tbe  question  was  not  passed  upon. 
Were  the  question  now  properly  before  us, 
we  should  not  be  disposed  to  determine  it 
in  the  absence  of  tbe  question  being  thor- 
oughly briefed  by  respective  counsel.  If, 
as  counsel  for  respondent  contend,  a  home- 
stead cnn  Id  no  event,  under  tbe  statutes  of 
this  state,  be  set  apart  out  of  the  separate 
property  of  the  deceased  husband,  in  the  ab- 
sence of  statutory  declaration  having  been 
made  prior  to  bis  death,  and  the  evidence 
offered  In  tbe  lower  court  upon  the  hearing 
conclusively  shows  that  the  property,  sought 
to  be  set  aside,  was  part  of  decedent's  sep- 
arate estate,  and  that  there  was  no  showing 


that  BQCta  declaration  was  ever  mad^  then 
the  eTidmce  would  Justly  the  decree  enter* 
ed;  but  this  court  cannot  pass  upon  such 
question  until  It  is  properly  presented  upon 
appeal.  Hence,  as  before  stated,  the  only 
question  now  before  us  is  one  of  practice, 
to  wit  whether  petitioner  has  a  right  to 
move  for  a  new  trial  prdlmlnary  to  an  ap- 
peal, or  whether  be  is  limited  by  appeal  di- 
rect from  the  order  or  decree.  We  are  con- 
vinced, ttom  an  examination  of  the  atato- 
tory  provlaions  controlling,  that  Ilia  proceed- 
ing liy  motion  for  a  new  trial  Is  propa. 

Sections  252.  255,  and  281  of  the  act  to 
r^rulate  the  aetUement  of  estates  of  deceased 
persons,  provide: 

"Sec.  252.  All  Issnes  of  fact  in  matters  of 
an  estate  shall  be  disposed  of  In  the  same 
mannw  as  Is  by  law  provided  upon  the  trial 
of  Issues  of  fact  In  a  common-law  action.  Alf 
questions  of  costs  may  be  determined  by  tbe 
court,  and  execution  may  Issue  therefor  In 
accordance  with  the  order  of  the  court" 

"Sec.  265.  Any  person  Interested  In,  affected 
by,  and  aggrieved  at  the  declsltm  and  decree 
of  the  district  court  appointing  an  executor 
or  administrator,  revoking  letters,  allowing 
a  final  account  or  disallowing  it  decreeing  a 
distribution  or  partition,  order  or  decree^ 
confirming  or  setting  aside  a  retort  of  com- 
missioners, admitting  or  refusing  a  will  for 
probate,  and  any  other  decision  wherein  the 
amount  In  controversy  equals  or  exceeds,  ex- 
clusive of  costs,  one  thousand  dollars,  may 
appeal  to  the  Supr^e  Court  of  the, state, 
to  be  governed  in  all  respects  as  an  appeal 
from  a  final  decWoo  and  Judgment  In  action 
at  law." 

"Sec.  281.  When  not  otherwise  specially 
provided  in  this  act  all  the  provisions  of  law 
regulating  proceedings  in  civil  cases  shall 
apply  In  matters  of  estate,  when  appropriate, 
or  the  same  may  be  applied  as  anxlllory  to 
the  provisions  of  fblB  act"  Comp.  Laws,  if 
3038.  3041,  3067. 

In  the  case  of  Quinn  v.  Quinn,  supra,  this 
court  said:  "By  analc^,  we  may  consider 
the  petition  for  the  order  setting  apart  a 
homestead  as  a  complaint  the  reply  thereto 
as  an  answer,  and  tbe  order  as  a  Judgment, 
and  regard  them  as  constituting  a  Judgment 
roll."  A  decree  setting  aside  or  refusing  to 
set  aside  a  homestead  Is  essentially  a  final 
Judgment  affecting  tbe  title  to  real  property. 
If  an  application  to  set  aside  a  homestead  Is 
contested,  the  issue  or  issues  Joined  are  tried 
in  the  same  manner  as  issues  in  an  ordinary 
action.  We  see.no  reason  why  a  motion  fOr 
a  new  trial  would  not  be  appropriate  In  such 
a  proceeding.  If  the  lower  court  has  erred 
in  its  decision.  It  ought  to  have  an  opportu- 
nity to  correct  It  and  thus  avoid  tbe  necessity 
of  an  appeal.  If  a  motion  fof  a  new  trial  Is 
appropriate,  and  we  think  It  is,  It  Is  made  ap- 
plicable to  proceedings  of  this  character  by 
tbe  provisions  of  section  281,  supra.  Counsel 
for  respondent  has  not  pointed  out  how  this 
o>urt  could  review  the  sufficiency  of  the  erl- 
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dence  to  Bopport  a  decree  In  a  bonwirtead  eon- 
test,  upon  a  direct  appeal.  Ttala  court  has 
frequently  held.  In  actions  btoui^t  under  the 
provisions  of  tiie  civil  practice  act  that  It 
cannot  review  the  evidence  to  determine  its 
Bufflciency  to  support  the  Jn^ment  in  the  ab- 
smce  oT  a  motion  and  statemmt  on  motion 
for  a  new  trlaL  Btata  Sadler,  21  Nor.  13, 
23  Faa  799 ;  Bnrbank  Itivem,  20  Nev.  SI* 
16  Fac.  430;  Bedi  t.  'Tmtkee  Lodge.  18  Nev. 
SM,  2  Pac;  890;  State  t.  Northern  Bell  M. 
Co.,  16  Nev.  886;  Oonley  t.  Ohedlc,  7  Nev. 
886;  James  v.  Goodenough,  Id.  324;  Wblt 
more  v.  Shlverlcfc,  8  Nev.  803;  Quinn  r. 
Qulnn,  27  Nev.  136,  74  Paa  S.  The  Supreme 
Court  of  Gallfotnia,  in  Be  BauQuSor,  88  OaL 
816,  26  Fac.  688,  said:  "It  would  be  imprac- 
ticable to  mtmierate  the  cases  in  whldi  a  mo- 
tion tot  a  new  trial  la  appropriate  In  probate 
proceedings ;  but  it  may  be  stated  generally 
tiut,  whenever  the  action  of  the  court  whldi 
Is  invofeed  is  d^iuident  upon  the  existence 
of  certain  extrinsic  facts  which  are  presented 
to  it  for  determiuatiott  in  the  fttrm  of  idead- 
ings.  and  are  to  be  decided  It  In  craform- 
Ity  with  the  prepimderance  of  the  evidence 
ofCered  thereon,  an  Isme  of  fact  arises  which, 
after  its  decision,  may  be  reexamined  by  the 
court  upon  a  inotion  for  a  new  trlaL"  Leach 
V.  Piercey  93  CaL  614^  29  Fkc  236;  Id.  93 
Oal.  624,  29  Pae  238;  In  re  Spmcer,  96  Gat 
448,  31  Fac.  468;  Estate  of  FrankUn,  188  Gal. 
684,  65  Fac.  1081 ;  In  re  Davis*  Bstate,  27 
Uont  286,  241,  70  Paa  721. 

It  Is  contended  that  no  Issue  was  presented 
in  the  lower  court  for  the  reason  that  the 
petltl<m  to  Bet  aside  a  homestead  did  not  al- 
lece  that  the  property  In  auestton  was  com- 
munity property;  hence  that  there  was  no 
trial  and  no  basis  for  a  new  trlaL  The  peti- 
tion, praying  that  certain  spedfled  real  pnn>* 
erty  be  set  aside  to  the  widow  as  a  home* 
Btead,  alleges  that  "it  was  occupied  by  the 
said  decedrat  and  his  fiunily  for  a  loi^  time 
prior  to  the  deatih  of  the  said  decedent,  and 
up  to  this  date  the  widow  of  the  said  dece- 
dttit  has  remained  In  the  posBessloD  of  the 
said  house  and  premises."  Further  than  this, 
there  is  no  allegation  from  which  the  charac* 
ter  of  the  property  may  be  Inferred.  No  direct 
allegation  that  the  property  is  community  ap- 
pears. The  answer  filed  by  the  contesting 
heirs  sets  up  as  a  defense  to  the  proceeding, 
in  addition  to  certain  denials,  the  allegation 
that  the  propnrty  in  question  was  the  eep- 
arato  estate  of  the  decedent  Conceding,  for 
the  purposes  of  this  case  only,  without  so  de- 
ciding, that  it  was  essential  for  the  petition 
to  show  tiiat  the  property  was  community,  in 
order  to  raise  the  Issuer  can  the  petition  be 
regarded  as  containing  such  an  all^tlon? 

The  Supreme  Court  of  Callfomla,  consider* 
ing  the  proTlBl6iu  of  the  statute  of  that  state 
defining  separate  and  community  property  of 
husband  and  wife,  from  which  ours  was 
doubUess  copied,  In  the  case  of  M^er  v.  Kin- 
ser,  12  Oal.  251,  73  Am.  Dec.  638,  by  Field.  Jh 
said:  "All  prt^erty  Is  common  prfq;ierty,  ex- 


cept that  owned  previous  to  marriage  or  sub- 
sequently acquired  In  a  particular  way.  The 
presumption  therefore  iittendlng  the  posses- 
sion of  property  1^  elthw  Is  that  it  belongs 
to  the  community.  Bzceptlons  to  the  rule 
must  be  proved.  •  •  •  This  invariable 
presnmption  which  attends  the  poB8e8Sl<m  of 
propCT^  by  either  spouse  durli^  the  ezbrt- 
ence  of  the  community  can  only  be  overccHne  « 
by  clear  and  certain'  proof  that  It  was  own- 
ed bs  the  claimant  before  marriage,  or  ac- 
quired afterwards  in  one  of  tbe  partlcnlar 
ways  specified  in  the  statute,  or  that  it  is 
property  taken  In  exchange  for,  or  in  the  in- 
vestment or  as  the  price  of  the  property  so 
orlglnaUy  owned  or  acquired.  The  burden  of 
proof  must  rest  with  the  claimant  of  the  sep- 
arate estate."  See,  also:  Morgan  v.  Lones, 
78  Cal.  &2,  20  Pac.  Dlmmlck  v.  Dim- 

mlck,  96  Cal.  327,  80  Fac.  647 ;  In  re  Boody, 
113  Cal.  686.  45  Pac.  858;  Pennell  v.  Drink- 
house,  131  Cal.  447,  63  Pac.  734,  82  Am.  St 
Bep.  361 ;  Freeae  v.  Hlbemla  Bank,  139  Gal. 
392,  73  Pac  172;  Lake  v.  Bender.  18  Nev. 
361,  4  Pac  711,  7  Pac  74.  "It  may  be  stated 
as  a  general  proposition  that  the  presumption 
of  the  law  la  against  separate  property,  and 
in  favor  of  tbe  community ;  tbe  presumption 
attending  the  possession  of  property  by  either 
spouse  being  that  It  belongs  t;0  the  commu- 
nity. And  hence,  of  course,  It  follows  as  a 
matter  of  course  that  tbe  burdra  of  proof  Is 
generally  upon  the  party  claiming  that  the 
property  Is  not  a  part  of  the  community  es- 
tate. Property  purchased  or  acquired  during 
the  existence  of  the  marital  relation,  whether 
the  title  be  taken  In  tbe  name  of  the  husband, 
or  that  of  the  wife,  or  In  their  Joint  names  Is 
presumed  to  be  community  property.  More- 
over, It  has  been  held  that  In  the  absence  of 
proof  that  the  property  was  acquired  before 
marriage  took  place,  the  presumption  arises 
that  the  property  was  obtained  during  the 
marriage  relationship  and  Is  community.  So 
property  found  In  the  possession  of  either 
husband  or  wife  at  the  time  the  marriage  Is 
dissolved  Is  presumed  to  be  community  es- 
tate. The  above-mentioned  presumptions  are, 
however,  prima  facie  only,  and  may  be  over- 
come by  evidence  sh'owlng  that  the  property 
purchased  or  otherwise  acquired  was  In  fact 
paid  for  with  Borate  funds,  or  otherwise 
acquired  as  separate  property.  21  Oyc.  1650. 

From  the  authorities  above  dted,  we  think 
the  petition  to  set  aside  a  homestead,  at  least 
In  the  absence  of  demurrer,  should  be  con- 
strued  In  connection  with  the  presumption 
that  the  property  In  quesUon  is  community 
property.  Thus  construed,  the  Issue  as  to 
whether  tbe  property  was  separate  or  com- 
munity was  raised  upon  the  face  at  the  plead- 
ings. It  Is  our  ccmdusion  therefore  that  It 
was  respondent's  du^  to  settle  tha  said  state- 
ment on  motion  for  a  new  triaL 

The  writ  prayed  for  will  Issue. 

BWBENEIT  snd  TALBOT,  JJ.,  CMKnr* 
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ANDERSON  t.  BNOLEHART. 

(gapzeme  Conrt  of  WTomlng.   Dec  20,  1909.) 

L  Appeal  and  Ebbob  (|  281*)  —  Rbtzbw  — 
Motion  fob  New  Tbial— NEOEasiTT. 

Under  Rev.  St.  1889. 1  3746,  defiuinc  a  sev 
trial,  Snprenw  Court  rule  13  (104  Pac.  xHi),  pro- 
viding that  nothing  whldi  may  have  been  prop- 
erly assigned  as  ground  for  a  new  trial  in  the 
trial  conrt  will  b«  coosidered  unless  It  has  been 
properly  presented  to  the  court  below  on  a  mo- 
tion for  a  new  trial,  and  such  motion  has  been 
oremiled,  does  not  require  a  motion  for  a  new 
trial  as  a  prerequisite  to  a  review  of  an  order 
denying  a  motion  to  diaH^ve  a  temporary  In- 
junction. 

-  [Ed.  Note.— Fm  othar  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  1630-1661:  De&  Dig.  | 
281.*] 

2.  Afpkai.  and  Ebbob  (1  91*)— Ob^xbs  Ap- 

FEALABLB— TEUPOBART  iNJUIfCTION- DIBSO- 

Z.UTION  —  DbNIAI,  —  *'I'IHAL  0»DM?*— "SPB- 

OIAI.  Pbocbbdino." 

Rev.  St.  1899, 1  4247,  provides  for  review  of 
a  judgment  or  final  order,  and  section  4249  de- 
clares that  an  order  affecting  a  subetantlai  right, 
which  In  efEect  determines  the  action  or  prevents 
a  jod^ent,  and  an  order  affecting  a  substan- 
tial  right  in  a  special  proceeding,  is  a  "final 
order"  which  may  be  reviewed  in  the  Supreme 
Court  Held,  that  the  term  "special  procewiing" 
as  so  used  was  not  limited  to  a  proceediog  apart 
from  an  action,  but  included  a  necessary  pro- 
ceeding to  aid  the  ultimate  relief  sought  in  an 
action,  and  lience  an  order  denying  a  motion  to 
dissolve  a  temporary  injanction  before  Judgment 
was  a  final  order,  termioating  a  special  proceed- 
ing, and  reviewable  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  |  621 ;  Dee.  Dig.  S  91.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  3.  Dv  2802;  ToL  7,  pp.  6586-6990;  vol.  8, 
pp.  7m  7808.] 

Error  to  District  Court,  Carbon  County; 
David  H.  Craig.  Judge. 

Suit  by  W.  M.  Englehart  against  J.  F.  An- 
derson. From  an  order  denying  defendant's 
motion  to  vacate  a  temporary  injunction, 
plaintiff  brincB  error.  On  motion  to  dlwniwi. 
Denied. 

N.  R.  Oreenfleld,  for  plaintiff  in  error. 
Charles  B.  Winter,  for  defendant  in  error. 

POTTER,  O.  J.  W.  M.  Englehart  brought 
an  action  in  the  district  court  In  the  county 
of  Carbon  against  J.  F.  Anderson,  to  recover 
the  amount  alleged  to  be  due  upon  certain 
promissory  notes,  and  to  foreclose  a  mort- 
gage upon  certain  real  estate  given  to  se- 
cure said  notes.  In  a  aerate  cause  of  ac- 
tion the  petition  allies  that  the  defendant 
threatens  to  remove  certain  fixtures  from 
the  mortgaged  premises,  which  are  alleged 
to  constitute  a  part  of  the  realty  and  to  be 
covered  by  the  mortgage,  and  it  Is  prayed 
that  a  tempOTary  Injunction  issue  restrain* 
lug  the  defendant  from  detadilng  or  remov' 
lug  the  said  fixtures,  and  that  upon  the  final 
bearing  of  the  case  the  injnnctton  be  made 
perpetual.  A  temporary  lnjnnctl<m  was  ia- 
■ned  at  the  commracauCTt  of  the  action, 
without  notice  of  the  application  therefor 


to  the  defendant,  and  an  undertaking,  aa  re- 
quired by  statute,  In  the  amount  fixed  by 
the  judge  upon  allowing  the  Injunction  ap- 
pears to  have  been  executed  and  filed.  The 
cause  was  commenced,  the  injunction  issued, 
and  the  undertaking  executed  and  filed  on 
June  1,  1909.  On  the  following  day,  viz., 
Jnne  2,  1909,  the  defendant  filed  a  motion 
to  dissolve  the  temporary  injunction,  and, 
after  notice  to  the  plaintiff,  said  motion  was 
heard  by  the  court  on  June  10,  1909,  upon 
the  petition  and  papers  upon  which  the  In- 
junction was  issued,  and  affidavits  present- 
ed by  .the  respective  parties,  and  on  the 
same  day  the  court  overruled  the  motion, 
and  ordered  tt&t  the  Injunction  be  continued 
until  the  final  hearing  of  the  case,  to  which 
the  defendant  excepted,  and  within  the  time 
allowed  for  that  purpose  he  presented  and 
had  allowed  his  bill  of  exceptions.  There- 
upon the  defendant  Anderson,  Instituted  this 
proceeding  In  error  for  the  review  of  the 
order  denying  the  motion  to  dissolve  the 
Injunction. 

The  plaintiff  below,  defendant  in  error 
here,  moves  to  dismiss  the  petition  In  error 
and  the  proceedings  thereon  for  two  reasons : 
(1)  That  a  motion  for  a  new.  trial  was  not 
made  In  the  district  conrt;  (2)  that  the 
order  sought  to  be  reviewed  is  not  a  final 
order,  and  therefore  not  appealable.  Our 
rule  13  (KM:  Pac.  xlll)  provides  that  nothing 
which  could  have  been  properly  assigned  for 
.a  new  trial  In  the  court  below  will  be  con- 
sidered in  this  court  unless  it  shall  appear 
that  the  same  was  properly  presented  to  the 
court  below  by  a  motion  for  a  new  trial, 
and  that  such  motion  was  overruled,  and 
exception  was  at  the  time  reserved  to  such 
ruling,  all  of  which  shall  be  embraced  in  the 
bill  of  exceptions.  The  rule  does  not  apply 
where  a  review  is  sought  of  an  order  auch 
as  la  here  complained  ot  Under  the  statute 
a  new  trial  la  the  reexamination  of  an  Is- 
sue  of  fact,  after  verdict  of  a  jury,  report 
of  a  referee  or  master,  or  decision  by  the 
court  Rev.  St  1899,  S  3746.  As  held  In  the 
case  of  First  National  Bank  v.  Swan,  8  Wya 
356,  23  Pac.  748,  a  new  trial  as  thus  defined 
refers  to  a  re-examinatlon  of  an  issue  of 
fact  on  the  pleadings,  where  a  fact  or  con- 
clusion of  law  Is  maintained  by  one  party 
and  controverted  by  the  otbw.  In  tliat  case 
It  was  held  that  a  motion  for  a  new  trial 
was  not  necessary  for  the  conalderatlon  on 
error  of  an  order  made  upon  a  motion  to 
discharge  an  attachment,  and  the  court  said: 
"The  action  of  a  court  in  hearing  and  de- 
termining a  motion  to  discharge  an  attach- 
ment is  not  In  a,  strictly  legal  sense,  a  trial* 
and  therefore  the  action  of  the  court  may 
be  reviewed  on  error,  *  •  •  although  a 
motion  for  a  new  trial  was  not  made  below." 
The  proceeding  and  hearing  on  a  motion  to 
discharge  an  attachment  is  in  this  respect 
analogous  to  a  motion  and  a  hearing  there- 


•ror  Mbar  oases  sss  same  topis  and  section  NDUBBR  Im  Dee.  A  Am.  Digs,  U07  to  date,  *  Reporter  Intaas 
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to  dlssolre  a  temporary  Injunction,  and 
the  same  principle  applies. 

la  the  order  complained  of  x«TlewabIe? 
"Hie  statute  provides:  "An  order  affecting  a 
substantial  right  In  an  action,  whoi  such 
order  In  effect  determines  the  action  and 
ffferents  a  judgment,  and  an  order  aftectn 
ing  a  aabstantlal  right  in  a  spedal  proceed- 
vt  vpoa  a  eummaiy  application  in  an  ac- 
tlcm,  after  Jndgmentt  la  a  final  order  which 
may  be  Tacated,  moffifled  or  rerersed,  as 
PTOTtded  In  thto  diapter."  Ber.  St  1SD9,  | 
4217.  "A  Judgment  rendered  or  final  order 
made  by  the  district  court  may  be'  reversed, 
vacated  or  modified  the  Supreme  Court, 
for  errors  appearing  on  the  record."  Id.,  1 
4249.  Construing  these  provisions,  this  court 
.has  held  that  an  order  dissolving  or  sus- 
taining an  attachment,  what  made  by  a 
court,  is  a  final  order,  reviewable  on  pro* 
oeedlngs  In  wror  instituted  before  Judgmoit 
in  ibe  action  wbweln  the  attadimmt  issued. 
Bank  V.  Moorcroft  Ranch  Ca,  5  Wya  60^  S6 
Fac.  821.  It  has  also  beoi  held  that  an 
<ndw  of  court  appolnttng  a  reeeiv«  In  an 
action  to  foredose  a  mortage,  and  an  o^ 
der  denying  the  motion  of  a  defendant  hold- 
ing a  senior  mortgage  to  vacate  the  prior 
appointment,  and  to  appoint  a  receiver  In  his 
own  behalf,  are  final  orders  subject  to  re- 
view on  error,  on  the  ground  that  the  ap- 
pointment of  a  receiver  Is  a  special  proceed- 
ing, and  such  appointment  or  the  vacation  of 
a  receiversblp  may  affect  substantial  rights. 
Anderson  v.  Matthews,  8  Wyo.  807.  67  Pac' 
156.  In  80  holding  the  court,  In  both  cases 
above  cited,  followed  the  Ohio  decisions  upon 
the  subject ;  our  Ocde  provisions  having  been 
taken  from  the  statutes  of  that  state.  IP 
the  principle  of  those  cases  be  adhered  to 
and  followed,  It  would  seem  necessary  to 
hold  that  an  order  either  sustaining  or  de- 
nying a  motion  to  dissolve  a  temporary  In- 
junction— that  is  to  say  one  that  has  been 
allowed  pendente  lite — Is  also  a  final  order 
within  the  meaning  of  the  Code  provision  de- 
fining that  term.  And  It  Is  so  held  In  Ohio. 
Burke  v,  Rj.  Co.,  45  Ohio  St  631,  17  N.  B. 
65T.  In  Collins  et  al.  v.  Stanley,  15  Wyo. 
282,  88  Pac.  620,  128  Am.  St  Rep.  1022,  an 
order  denying  a  motion  to  mcate  a  tempo- 
rary Injunction  was  reviewed,  though  the 
jurisdiction  to  do  so  was  not  questioned  or 
considered. 

Most  of  the  cases  decided  in  other  states 
maintaining  the  right  to  review  such  an  or- 
der on  appeal  or  error  cannot  aid  our  con- 
sideration of  the  question,  for  they  are  based 
upon  a  statute  plainly  declaring  that  an  ap- 
peal may  be  had  from  an  order  granting,  re- 
fusing, or  vacating  an  Injunction.  But  In 
Michigan,  apparently  without  a  provision 
plainly  so  declaring,  an  order  granting  an 
injunction  temporarily,  or  until  the  final  de- 
termination of  the  suit  was  held  to  be  ap- 
pealable, the  court  saying:  "This  injunc- 
tion operated,  and  was  Intended  to  operate, 
all  the  aid  to  complainant  which  the  bill 


called  fi»r;  and  the  whole  bill  was  framed 
substantially  to  secure  a  passage  aaroos  de- 
fendant's right  of  way  speedily.  It  had  all 
the  effect  of  a  final  decree."  Toledo,  etc., 
Ry.  Co.  V.  Detroit  L.  &  N.  B.  R..  61  Mich.  9, 
27  N.  W.  716.  And  there  are  other  states 
where  it  is  h^d  that,  where  an  injunction 
is  the  only  relief  Bou^t  by  the  bill,  and 
a  motion  to  dissolve  for  want  of  equity  in 
the  bill  is  sustained,  the  order  la  aiq^eal- 
able,  on  tiie  ground  that  the  motion  operates 
as  a  demurrer  to  the  bill  fbr  want  of  equity. 
2  High  on  Inj.  (2d  Bd.)  H  1706,  1707;  2 
Ency.  Fl.  ft  Pr.  124.  The  fact  that  in  many 
states  the  right  of  aiveal  in  audi  cases  is 
conferred  by  the  use  of  terms  so  explicit 
as  to  pot  the  matter  bayond  question,  wheth- 
er tba  order  is  to  be  regarded  as  interlocu- 
tory or  final,  serves  to  indicate  a  very  gen- 
eral understanding  tliat  a  substantial  right 
may  be  affected  by  an  order  before  final 
Judgment  granting  or  refusing  to  dissolve  an 
Injunction.  And  we  think  it  is  gen^lly  the 
case  Hat  a  substantial  right  Is  involved  In 
the  granting  or  reusing  of  that  remedy,  al- 
though applied  for  during  the  pendency  of 
an  action  as  temporary  relief  to  preserve  the 
alleged  rights  of  a  party  until  final  hearing 
and  Judgment  In  the  action.  That  condition 
exists  in  the  case  at  bar.  for  It  appears  that 
the  right  of  the  plaintiff  below  to  an  injunc- 
tion at  all  depends  primarily  upon  the  de- 
termination of  the  question  whether  the 
property,  which  the  plaintiff  below  Insists 
shall  be  kept  upon  the  mortgaged  premises, 
comes  within  the  class  known  as  fixtures, 
and,  as  a  part  of  the  realty,  subject  to  the 
lien  of  plaintiff's  mortgage;  and  that  ques- 
tion, which  is  a  mixed  one  of  law  and  fact 
was  the  principal,  If  not  Indeed  the  sole, 
question  submitted  upon  the  motion  to  dis- 
solve, iaence  the  result  of  the  order  refusing 
to  dissolve  Is  to  deny  to  the  defendant  below 
the  privileges  of  ownership  of  personal  prop- 
erty, If  the  allegations  and  contention  of 
the  plaintiff  should  not  be  finally  sustained. 

It  is  true  that  a  decision  granting  or  refus- 
ing a  temporary  injunction  pendente  lite,  or 
denying  a  motion  to  dissolve  one  previously 
granted,  does  not  affect  the  final  Judgment 
In  the  cause  In  the  sense  that  It  prevents  a 
judgment  for  either  parl7  upon  the  merits  at 
final  hearing,  and  will  not  bind  the  court  In 
Us  ultimate  disposition  of  the  cause.  Nev- 
ertheless, the  effect  Is  to  grant,  continue,  or 
deny  a  remedy  affecting  a  substantial  right 
It  Is  of  course  a  provisional  remedy,  because 
collateral  to  a  pending  action  and  applied 
for  before  Judgment;  and  the  order  eitlier 
granting  or  refusing  It  or,  after  It  has  been 
allowed,  denying  or  granting  a  motion  for 
Its  dissolution,  is  Interlocutory  in  the  main 
cause,  and  is  not  therefore  an  order  which 
In  effect  determines  the  action  and  prevents  a 
Judgment  unless  indeed  It  Is  so  bruad  In 
its  effect  or  the  circumstances  are  sudi, 
that  It  practically  disposes  of  the  case  Itself. 
Generally,  therefore,  such  an  order  Is  not  to 
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be  regarded  as  one  made  In  an  action,  which 
In  effect  determines  the  action  and  prevents 
a  JudgmeDt,  witliln  the  meaning  of  tbose 
words  as  employed  In  section  4247  defining  a 
final  order.  Although  affecting  a  snbstantial 
right  It  would  not,  generally  speaking, 
amount  to  a  final  order,  aa  defined  by  that 
section  of  the  statute,  unless  it  can  be  held 
to  be  an  order  made  In  a  special  proceeding. 
We  are  led  to  inquire,  therefore,  into  the 
meaning  of  the  term  "special  proceeding"  as 
used  In  the  statute  defining  a  final  wdw. 

The  phrase  "special  proceeding"  la  not  de- 
fined by  our  statute,  nor  does  the  Code  of  OiT- 
11  Procedure  contain  a  deflniUtm  of  "aetlim.'* 
It  declares  that  there  ahall  be  out  cme  form 
of  action,  to  be  called  a  "ciTll  actton,"  and 
the  procedure  for  oomm^iclng  ancb  an  action 
and  carrying  the  same  to  a  final  contduslon 
Is  prescribed.  But  nowbere  in  ttie  statute 
la  there  to  be  found  a  definition  dlattngulsh- 
Ing  an  "action"  from  a  "special  proceeding." 
The  Codes  of  Procedure  of  many  of  the 
states,  on  the  contrary,  define  botli  terms, 
and  in  such  manner  that  any  proceeding 
which  Is  not  included  within  the  d^nltlon 
of  "actton"  Is  a  "special  proceeding,"  ana 
thus  the  two  terms  are  distinguished,  and 
hence  has  arisen  the  g^eral  definition  of  a 
"special  proceeding"  as  a  generic  term  for  alt 
proceedings  in  courts  of  Justice  which  are 
not  ordinary  actions.  1  Ency.  h.  it  P.  996. 
And  in  New  York,  where  there  Is  such  a 
statutory  definition,  It  Is  held  that  the  atat- 
nte  divides  remedies  Into  two  classee,  each 
having  its  peculiar  characteristics,  and  that 
where  an  action  Is  the  apprc^rlate  remedy, 
a  special  proceeding  is  not  included,  unless 
by  special  provision  of  law.  Bo  It  was  fur- 
ther held  that  when  a  prosecution  is  com- 
menced by  action,  the  snbsequent  proceed- 
ings therein  are  Incidental  to  the  action,  and 
sot  independent  or  original  proceedings. 
People  V.  Am.  L.  &  T.  Co.,  150  N.  T.  U7,  44 
N.  B.  949.  In  Montana  it  is  held  that  the 
term  "special  proceeding"  has  no  reference 
to  provisional  remedies  ^n  actions  at  law  or 
in  equity,  but  to  such  proceedings  as  may  be 
commenced  Independently  of  a  pending  ac- 
tion by  petition,  upon  notice,  in  order  to  ob- 
tain special  relief.  State  t.  Court,  etc.,  28 
Mont  227,  72  Pac  613.  It  is  said  in  Minne- 
sota that:  "When  the  law  confers  a  right, 
and  authorizes  a  special  application  to  a 
court  to  enforce  it.  the  proceeding  Is  special, 
within  the  ordinary  meaning  of  the  term 
*Bpeclal  proceeding,'  and  that  it  Is  a  generic 
term  for  all  civil  remedies  in  courts  of  Jus- 
tice which  are  not  ordinary  actions."  Schus- 
ter V.  Schuster,  84  Minn.  403,  87  N.  W. 
1014.  In  Ohio,  where  attachment  proceed- 
ings, and  those  for  the  appointment  of  a  re- 
ceiver, and  the  granting  or  dissolution  of  a 
temporary  injunction  are  all  held  to  be  spe- 
cial proceedings  within  the  meaning  of  the 
statute,  which  defines  an  appealable  final 
order  in  the  same  language  as  our  own  stat- 
ote,  the  definition  of  the  New  Zork  Code 


seems  to  be  adopted  1^  the  ooort  with  some 
modification.  After  stating  that  the  atatnte 
does  not  define  either  "action"  or  "special 
proceeding."  it  Is  said:  "But  we  suppose 
that  any  ordinary  proceedii^  In  a  coiut  of 
Justice,  by  which  a  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  piriillc  offense,  involving  the 
procw  and  pleadings,  and  ending  In  a  Jndf 
moit,  la  an  action,  while  every  proceeding 
other  than  an  action,  where  a  remedy  Is 
sought  by  an  original  application  to  a  court 
for  a  Judgmait  or  an  order,  la  a  special  pro* 
ceedlng."  Missionary  Society  t.  Ely*  06  Olilo 
St.  405.  47  N.  B.  537.  And  bi  a  later  ease 
it  la  said  that  the  term  "qtedal  proceeding 
la  sometimes  defined  as  a  proceeding  In  a 
court  which  was  not,  under  the  common-law 
and  equity  practice,  either  an  action  at  law 
or  a  suit  In  chancery,  and  Is  used  in  Code 
states  In  contradistinction  to  "action."  Can- 
field  V.  Brobst,  71  Ohio  St  42,  72  N.  IQ.  4S9. 
There  Is  no  intimation  In  either  of  those 
cases  that  a  special  proceeding  as  thus  de- 
fined would  exclude  the  character  of  proceed- 
ings above  mentioned  In  the  constractton  of 
the  Code  provision  defining  a  final  order,  or 
that  It  was  Intended  to  depart  from  the 
construction  announced  in  the  previous  de- 
cisions of  that  conrt 

To  critically  construe  the  section  under 
consideration,  for  the  purpose  of  ascertain- 
ing what  was  meant  to  be  embraced  In  the 
term  "special  proceeding,"  in  the  absence  of 
a  statntory  definition,  It  wUl  be  well  to  ex* 
amine  the  general  structure  and  arrangement 
of  the  Code,  and  some  of  the  provisions  of  its 
several  divisions,  to  discover,  if  possible, 
whether  anything  thereby  shown  discloses 
the  l^slatlve  Intent  in  the  premises.  The 
original  act  adopting  the  present  Code  of 
CivU  Procedure .  was  passed  In  1886,  and, 
though  divided  Into  divisions  and  chapters, 
the  contents  thereof,  re^)ectively,  were  not 
indicated  by  headlines.  The  provisions  in 
the  divisions  and  chapters  preceding  division 
6  were  devoted  to  stating  generally  the  form 
of  action,  the  time  and  manner  of  commen* 
clng  the  same,  and  the  proceedings  therein  np 
to  trial  and  judgment,  and  the  enforcement 
of  the  judgment  The  seventh  division  con- 
tained chapters  concerning  the  amercemait 
of  officers,  arbitration,  partition,  actions  to 
quiet  title  and  for  the  recovery  of  real  prop- 
erty, replevin,  remedies  of  sureties,  suits  to 
enjoin  the  collection  of  taxes,  contests  of 
wills,  mandamus,  quo  warranto,  proceedings 
In  error,  and  some  other  matters.  In  the  Re- 
vised Statutes  of  1887,  and  also  In  the  Re- 
vised Statutes  of  1890,  the  several  divisions 
and  diapters  are  maintained  substantially 
according  to  the  original  arrangement  but 
each  is  given  a  heading  or  caption'  indicating 
its  scope,  and  properly  so  as  a  convenient 
means  of  reference,  and  the  caption  selected 
for  the  division  last  above  referTed  to  is 
"Special  Proceedings" ;  tbe  caption  of  orlgl- 
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Dftl  division  6  belnt  "Prorlelonal  Remedies," 
whldi  Indndes  ^ptm  relatlag  to  ariMt  of 
tlie  person  and  attachment  of  property  In  cIt- 
U  actions,  gamlahment,  Injunction,  and  re- 
celven.  The  fact  ttutt  the  dutpten  at  one 
dlTlfllcaa  are  found  In  tlie  Berlmd  Btatntea 
under  tbe  heading  "Special  Proceedings"  la 
not  to  be  taken  aa  duiwlns  what  was  meant 
by  "Bpedal  proceeding"  In  the  aectlon  d^- 
ing  a  final  order,  for  the  reason  not  only  tJiat 
audi  title  was  not  In  the  original  act,  and  is 
not  a  part  of  Uie  act,  but  also  for  the  reason 
that  Bome  of  the  proceedings  provided  for 
and  regnlated  In  that  division  are  designated 
as  "dvU  actions,"  and  others  are  referred  to 
as  "actions."  For  example,  an  action  In  the 
nature  of  quO  warranto  Is  called  a  "dTU  ac- 
tkant**  and  proceedings  to  recover  land  or 
quiet  tittle,  to  recorw  possession  of  apedflc 
personal  pr<verty,  and  to  aajoin  the  collec- 
tion of  taxes  are  referred  to  as  "actions." 
The  term  "special  proceedings,"  adopted  as  a 
heading  for  the  division,  clearly  means  in 
that  connection  no  more  than  that  certain 
actions  or  proceedings  are  thovln  specially 
regulated. 

Injunction  Is  regulated  In  a  swftrate  chap- 
ter In  the  division  whose  caption  In  the  Re- 
vised Statutes  Is  "Provisional  Remedies." 
The  first  section  of  the  chapter  defines  In- 
junction as  a  command  to  rtf rain  from  a  par- 
ticular act,  and  provides  that  it  may  be  the 
final  Judgmoit  In  an  action,  or  may  be  al- 
lowed as  a  inovlsional  remedy,  and  when  so 
allowed  It  shall  be  by  ordn.  Rev.  St  1899, 
I  4038i  In  subsequent  sections  It  Is  provided 
that  die  Injunctltm  may  be  granted  at  the 
time  of  commencing  the  actton,  or  at  any 
time  afterward,  before  Judgment;  that  If 
the  court  or  Judge  Is  of  tbe  (^dnion  any  party 
to  the  suit  should  be  heard  btfore  granting 
the  same,  a  reasonable  notice  may  be  required 
to  be  given  of  the  time,  place,  and  purpose  of 
the  application,  and,  after  answer,  it  shsU 
not  be  granted  except  nptm  notice^  It  Is 
further  provided  (section  4M1)  that  no  In*' 
Junctlim  shall  be  granted  by  a  Judge  after  a 
motion  therefor  has  been  overruled  by  his 
court  on  the  merits  of  the  application,  and 
that  when  it  has  bew  rinsed  by  the  court 
In  which  the  sctlon  Is  brought,  or  a  Judge 
thwec^,  it  shall  not  be  granted  to  the  same 
applicant  by  a  court  of  Inferior  Jurisdiction, 
or  any  Judge  thereof.  Tbe  party  enjoined, 
may  at  any  time  before  b-lal,  apply  to  the 
court  where  the  action  Is  pending,  or  to  a 
judge  thereof  to  vacate  or  modify  the  In- 
junction, and  a  hearing  may  tha«upon  be  had 
after  notice,  uptm  the  petition  and  affidavits 
on  which  tbe  injunction  was  granted,  or  ui>- 
on  affidavlta  on  the  part  cX  the  party  en- 
joined; and,  when  the  latter  furnishes  af- 
fldavlts,  the  plaintiff  may  oppose  the  same  by 
affidavits  or  otiier  evidence. 

In  the  absence  of  a  provision  In  the  stat- 
ute plainly  defining  a  "special  proceedli^," 
we  are  not  bound  by  the  statutory  definition 
in  other  stetes,  nor  are  we  permitted  to  ac- 


oqtt  audi  d^biltiim  In  determlnlag  vrtiat  Is 
a  final  order  In  such  a  proceeding,  unless  It 
should  seem  to  be  In  accord  with  the  evident 
meaning  of  tbe  term  when  referred  to  in  our 
statute.  In  nuui7  Instances  the  generally  ae- 
ccqpted  definition  growing  out,  as  above  sug- 
gested, of  statutes  defining  the  term  would 
seem  to  aptly  describe  the  proceedli^  but  as 
a  com^iitfienslve  or  exduslve  definition  in 
sU  cases  It  la  not,  as  we  concd^ve^  apidicaUe 
to  our  Btatnta  As  defined  In  the  New  Twk 
Code,  It  Is  h^  in  that  iMato  to  be  so  deariy 
distiinguished  from  an  action  as  not  to  em- 
brace any  proceedtng  auxiliary  or  collateral 
to  a  pending  action,  but  in  Wisconsin  tiiere 
seems  to  have  been  some  difference  of  opin- 
ion rescwcting  the  ai^iUcatlim  of  the  same 
statutory  deflnltiofL  In  Dnwt  t.  Bnx^yn, 
24  Wis.  eie,  Mr.  Chief  JnsUce  Dixon,  speak- 
ing for  the  court,  said:  "It  may  not  be  easy 
in  all  cases  to  determine  what  Is  a  special 
proceeding.  But  many  proceedings  will  be 
readily  recognised  as  such,  as  proceedings  to 
attech  for  contempt;  to  obtain  discovory  of 
bof^B,  etc. ;  proceedings  supidementary  to  ex- 
ecution ;  and  many  othws.  And  others  again 
will  be  as  readily  recognized  not  to  be  spe- 
cial; and  among  these,  we  think,  are  tbe 
necessary  and  ordinary  s^m  or  proceedings 
taken  in  an  action  to  conduct  it  to  a  final 
hearing  and  judgment"  And,  again,  la  Wit- 
ter V.  Lyon,  34  Wis.  tSM,  the  same  learned 
Judge  In  considering  the  question  says,  refer- 
ring to  the  opinifm  In  Noonan  v.  Ortcm,  28 
Wis.  386^  that  Mr.  Justice  Lyon  eeons  to  con- 
sider that  there  can  be  no  special  proceeding 
which  grows  out  of,  or  is  connected  with,  a 
pending  action,  and  adds,  "It  appears  oUier^ 
wise  to  me."  The  case  of  Noonan  v.  Ortut 
Involved  an  order  tot  tbe  dlsoovery  of  certain 
papers  and  documents,  and.  reforiiv  to  the 
quesUon  ta  that  casSt  Judge  Dixon  farther 
says:  **It  was  not  an  'ordinary'  but  an  'extra- 
ordinary' proceeding  In  a  court  of  Justice  for 
Uie  enforcement  of  a  right,  or  the  redress  of 
a  wrong,  and  so  passed  Into  a  special  proceed- 
ing, as  named  by  tbe  JiOgistatnre  and  classified 
In  the  stetuto."  The  case  thus  quoted  from 
Involved  the  quesUon  of  the  appealability  of 
an  order  tor  the  attadiment  of  Injunction  de- 
foidants  as  fw  contempt  in  violating  a  pre- 
liminary Injunction.  In  Nebrasica,  under  a 
statute  apparently  similar  to  our  statute,  an 
order  denying  a  motion  to  dissolve  an  injunc- 
tion, allowed  pending  an  action  as  a  prortaion- 
al  remedy,  is  held  not  to  be  appeaiabl&  Clark 
V.  Fitch,  82  Neb.  Sll,  48  N.  W.  874 ;  Slnspahr 
V.  Smith,  46  Neb.  138,  64  N.  W.  688.  Rnt 
tbe  same  court  has  held  that  an  order  sus- 
taining a  motion  to  discharge  an  attachment 
Is  an  order  affecting  a  substantial  right, 
made  in  a  special  proceeding.  Adams  Coun- 
ty Bank  V.  Morgan,  26  Neb.  148,  41  Ji.  W.  988. 
In  the  opinion  In  that  case  it  was  said:  "A 
special  proceeding  may  be  said  to  Indude  ev- 
ery special  statutory  remedy  which  Is  not  in 
itself  an  action." 
Althongh  injunction  allowed  as  a  provl^ 
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slocal  remedy  la  collateral  to  the  pendli^ 
cause,  It  is  uevertlieless  a  "proceeding"  In 
that  cauae;  and.  after  a  hearing  upon  an 
application  for  anch  remedy,  or  on  a  motion 
to  dlisolve,  the  order  whl<^  dlsposea  of  the 
application  or  motion  and  grants  or  denies  It 
Is  final  so  far  as  that  particular  proceeding 
Ifi  concerned,  and  settles  the  right  to  the  pro- 
visional remedy  until  at  least  another  hear- 
ing upon  a  renewal  of  the  application  or  mo- 
tion. We  are  of  the  opinion  that  though  "In- 
terlocutory" In  the  cause.  It  is  "final"  In  the 
proceeding.  Unhampered  by  statutory  defi- 
nitions of  the  term,  we  think  ti^t  a  proceed- 
ing may  be  special,  within  the  meaning  of  the 
statute  governing  appeals,  although  connected 
with  a  pending  action,  and  there  appears  to 
US  to  be  no  good  reason  for  denying  to  a  pro- 
visional remedy,  which  may  be  dl^osed  of 
by  an  order  Independent  of  the  ultlma'te  de- 
termination of  the  cause,  the  character  of  a 
"special  proceeding"  with  respect  to  what 
constitutes  a  final  order  under  the  statute. 
The  procuring  of  a  temporary  or  preliminary 
injunction  upon  or  after  commencement  of 
an  action  is  not  one  of  the  ordinary  steps  or 
proceedings  required  to  conduct  the  action  to 
a  final  hearing  and  Judgment  It  may  In- 
deed be  regarded  aa  a  necessary  proceeding 
to  aid  or  render  eflfectlTe  the  ultimate  relief 
sought;  but  the  progress  of  the  action  does 
not  depend  upon  It,  in  the  sense  that  without 
it  no  final  hearing  or  determination  can  be 
had.  We  observe  no  substantial  distinction 
In  this  respect  between  injunction  as  a  pro- 
visional remedy  and  attachment,  ezc^t  in 
the  degree  in  which  they  protect  and  pre- 
serve the  alleged  rights  of  a  party. 

Without  further  prolonging  the  discussion, 
we  are  satisfied  that  a  reasonable  construc- 
tion of  the  statute  does  not  require  our  de- 
parture from  the  principle  announced  and  en- 
forl^ed  la  the  previous  decisions  of  this  court 
above  cited.  The  order  complained  of  must 
be  held  to  be  subject  to  review  on  error,  and 
the  motion  to  dismiss  will  be  denied. 

BEABD,  and  SCOTT,  JJ.,  concur. 


(S  Okl.  Or.  S»l) 

SNOW  V.  BTATR 
(Grimlnal  Court  of  Appeals  of  Oklahoma.  Dec. 
18,  190©.) 

1.  Gamb  (S  T*)— Cbimiwal  Law  (|  390*)— Vio- 
UTION  07  Oaue  Law  —  PosBESSioir  or 

QUAH.— I ITTERT— EvinXROE. 

In  a  prosecution  for  violation  of  section  8, 
c:  16,  p.  168,  Sesa.  Laws  1903,  the  intent  or 
purpose  of  the  defendant  in  having  pOBsesBion 
of  quail  was  material,  and  It  was  error  for  the 
court  to  refuse  to  permit  the  defeudant,  testify- 
ing In  his  own  behalf,  to  state  his  intention  and 
purpose  with  regard  to  the  possesslcHi. 

[Ed.  Note,— For  other  cases,  see  Game,  Cent 
I>ig.  81  6.  7 ;  I>ec  Dig.  J  7  :*  Criminal  Law, 
Cent.  Dig.  |  858;  Dec.  Dig.  I  Sga*] 


2.  Gaub  (S  0*)— PoBBxsBzoir  or  am  Orrxttea— 

iNSTBUOnoNS. 

It  was  error  for  the  court  to  instruct  the 
jury  in  this  case  that  possession  alone  was 
sufficient  to  warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Gam&  CenL 
Dig.  8  9;   Dec  Dig.  S  ».•] 

&  Gaub  (I  9*)— Unuwtci.  POaSBSSZON— Elvi- 

DBNCE. 

An  instruction  to  the  effect  that  possession 
of  a  large  quantitv  of  quail  would  be  unlawful 
and  would  authorize  the  conviction  in  this  case 
was  not  authorized  by  the  statute -under  which 
the  prosecution  was  had. 
_rEd.  Note.—For  other  cases,  see  Game,  Cent 
Dig.  {9;  Dec;  Dig.  §  9.*] 

(Syllabus  by  the  Court.) 

Error  from  .Blaine  County  Court;  E.  I* 
Hotchklss,  Judge  pro  tern. 

Harry  Q.  Snow  was  convicted  of  a  viola> 
tlon  of  the  game  law,  and  brings  error.  Be- 
versed. 

On  the  2Sth  day  of  January,  1908,  the  de- 
f«adant  was  charged  by  Information  filed  in 
the  county  court  of  Blaine  county,  OkL,  with 
a  violation  of  Uie  eame  law,  by  having  qoall 
In  hl«  possession  for  the  purpose  of  tranqwr- 
tatlon.  The  defendant  was  tried  and  om- 
victed  and  was  sratenced  to  pay  a  fine  In  the 
sum  of  |100  and  coats  of  the  prosecution.  In- 
cluding an  attorney  fee  ct  f50  for  the  county 
attorney.  Motion  for  new  trial  filed  and 
overruled,  and  ezc^tlona  saved,  and  the  case 
la  before  us  on  case-made.  ' 

I.  H.  Lookabough,  for  plaintiff  In  error. 
Charles  West,  Atty.  Gen.,  and  Chas.  U  Hoore, 
Asst.  Atty.  Gen.,  for  the  State. 

OWEN,  J,  (after  stating  the  facts  as 
above).  The  statute  under  which  the  E^ose. 
cution  was  had  In  this  case  Is  as  follows: 
"Any  agent,  servant,  or  employ^  of  any  rail- 
road or  express  company,  or  common  carrier, 
or  private  Individual  who  shall  have  or  re- 
ceive for  transportation  or  carriage  any  of 
the  birds  or  onlmals  mentioned  in  section 
one  of  this  act,  ^all  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  one 
hundred,  nor  more  than  five  hundred  dollars, 
and  all  costs  Incurred  therein,  and  one-half 
of  said  fine  shall  go  to  the  Informer  of  said 
violation  of  said  law,  and  there  shall  be  tax- 
ed as  costs  la  said  cause  a  fee  of  fifty  dollars 
to  go  to  the  county  attorney  prosecuting  the 
same."  Section  8,  c.  15,  p.  168,  Sess.  Laws 
1903.  The  information  filed  In  this  case 
charges  that  the  defendant  "did  then  and 
there,  unlawfully,  willfully,  intentionally, 
knowingly,  wantonly,  maliciously  have  for 
transportation  and  carriage,  and  did  then 
and  there  transport,  certain  Insectlverous 
birds,  to  wit,  qnall,  contrary  to  the  form  of 
statute  In  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of 
Oklahoma."  The  proof  In  this  case  Is:  That 
the  defendant  lived  in  Canadian  connty ;  ^t 


•Tor  other  cases  see  sua*  toitlo  sod  Metloa  NVUBBR  In  Dm.  *  Am.  Diss.  1907  to  date,  ft  Reporter  Infloos 
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Iw  had  signed  a  bond  am  rarety  which  had, 
been  filed  In  Blaine  county ;  that  he  received' 
a  message  to  the  ^ect  that  he  must  appear 
In  person  before  the  clerk  of  the  court  in 
Blaine  county  to  qualify  on  the  bond:  that 
he  left  home  in  a  wagon,  accompanied  by  two 
of  his  neighbors,  to  go  to  the  connty  seat  at 
Blaine  county  for  the  purpose  of  qualifying 
on  the  bond;  that  each  of  them  had  a  gnu 
and  a  bird  dog;  that  In  traTelli^  across  the 
country  they  shot  quail ;  that  they  cooked 
and  ate  some  In  camping  on  th^r  way ;  that 
tb^  sold  16;  that  they  had  42  the  wagon 
wbea  they  arrived  In  Watonga,  the  county 
seat  of  Blaine  county;  that,  whUe  the  de- 
fendant was  In  the  courthouse  quall^lug  on 
the  bond,  the  sberllT  of  the  county  discovered 
the  qnall  in  the  wagon,  which  was  at  that 
time  in  a  wagon  yard,  and  this  prosecution 
followed. 

There  was  no  ctmfllct  In  the  testlm<»iy. 
The  sale  of  the  16  quail  was  In  Canadian 
county,  and  in  the  prosecution  In  this  case 
the  deftndant  was  not  dialled  with  selling. 
There  was  no  proof  that  he  had  in  fact  trans- 
ported any  of  the  quail,  other  than  hauling 
tbem  In  his  wagon  on  his  way'  to  Watonga. 
The  following  appears  In  the  record  as  part 
of  the  testlinony  of  the  d^mdaut:  "Q.  Ton 
may  state  what  you  bad  these  qnall  in  the 
wagon  for.  A.  For  the  purpose  of  eating. 
Q.  For  any  other  purpose?  A.  No  other  pur- 
pose. Q.  You  may  state  whether  or  not  yon 
had  these  quail  for  the  purpose  of  transport- 
ing them  from  one  place  to  another,  with  a 
view  of  marketing  them  In  violation  of  the 
game  law.  (Objected  to  as  Irrelevant,  Incom- 
petent, and  Immaterial.  Objection  sustained 
by  the  court,  to  which  ruling  the  defendant 
thoa  and  there  excepted.)"  The  charge  in 
this  case  was  that  the  defendant  "did  have 
for  transportation,  certain  insectlverons  birds, 
to  wit,  quafl,  contrary  to  the  form  of  statute 
In  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Okla- 
homa," and,  since  there  was  no  proof  offered 
to  the  effect  that  he  did  transport  the  birds, 
we  are  at  a  loss  to  understand  upon  what 
theory  the  trial  court  excluded  this  testi- 
mony. Under  the  statute  the  defendant 
would  Tmdonbtedly  have  the  right  to  trans- 
port the  birds  he  killed  from  one  place  to  an- 
other, for  bis  own  use.  It  would  be  unrea- 
sonable to  say  that  the  law  contemplated 
that  a  man  would  cook  and  eat  all  the  birds 
he  killed  on  the  spot  where  they  were  killed. 
True,  the  language  of  the  statute  la  "have  or 
receive  for  transportation  or  carriage  any  of 
the  birds  or  animals  mentioned  in  section  1 
of  this  act,"  etc.  To  hold  that  that  language 
forbids  transporting  or  carrying  from  the 
place  of  killing  to  the  place  of  residence  or 
destination,  where  the  birds  are  killed  for 
one'B  own  use,  would  be  unreasonable.  The 
court  permitted  the  defendant  to  say  that  be 
had  these  birds  Id  tiie  wagon  for  the  purpose 
of  eating  and  for  no  other  purpose.  He  was 


charged  with  having  them  for  the  purpose  of 
transportation,  contrary  to  the  sUtute.  Yet 
the  court  refused  to  permit  him  to  answer 
the  question,  "You  may  state  whether  or  not 
you  had  these  quail  for  the  purpose  of  trans- 
porting them  from  one  place  to  another,  with 
a  view  of  marketing  them  in  violation  of  the 
game  law."  The  sole  issue  In  this  case  was 
the  purpose  for  which  this  defendant  had 
these  quail  in  his  possessIoiL  There  Is  some 
evidence  In  the  record  that  defendant  or  one 
of  his  associates  bad  Inquired  as  to  a  market 
for  qnall,  which  t^ds  to  prove  that  the  de- 
fendant bad  the  quail  for  the  purpose  of  sell- 
ing them  in  violation  of  the  statute.  It  was 
error  for  the  court  to  refuse  to  permit  the 
defendant  to  answer  the  question  as  to  wheth- 
er he  had  the  quail  for  the  purpose  of  trans- 
portation and  carriage  with  a  view  of  mar- 
keting In  violation  of  the  law.  Proof  that 
the  defendant  and  his  associates  violated  the 
statutes  In  Canadian  county  by  the  sale  of 
15  quail  does  not  warrant  a  conviction  In  this 
case.  He  was  not  charged  In  this  case  with 
selling.  There  is  no  rule  of  criminal  law  bet- 
ter settled  than  that  you  cannot  convict  a 
defendant  of  one  crime  by  proving  him  guilty 
of  another.  The  mere  i>o88es8lon  of  the  quail 
was  not  sufficient  to  warrant  a  conrlctlon. 

The  second  Instruction  given  by  the  court 
was  as  follows:  "Second.  You  are  further 
instructed  that  it  is  unlawful  under  the  laws 
of  the  state  of  Oklahoma  for  a  private  Indi- 
vidual to  have  or  receive  for  transportation, 
or  carriage,  quail,  and  In  relation  thereto  you 
are  further  instructed  that  if  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  in  this  case  did  have  In  his 
possession  In  Blaine  county,  Okl.,  the  said 
quail  which  be  is  charged  with  having  for 
the  purpose  of  unlawfully  transporting  or 
carrying  the  same,  then  In  that  event  you 
should  find  the  defendant  guilty."  This,  lu 
effect,  told  the  Jury  that  possession  was  suffi- 
cient to  warrant  a  conviction. 

The  third  instruction  Is  as  follows:  **Thlrd. 
You  are  further  Instmctod  that  it  Is  not  un- 
lawful for  a  person  to  have  In  his  possession 
a  reasonable  number  of  quail  during  the  open 
season  (which  open  season  Is  from  the  15th 
day  of  October  and  the  Ist  day  of  February 
In  each  year),  and  such  person  has  a  right 
to  carry  said  birds  for  his  or  their  own  use." 
There  la  no  provislcm  of  this  statute  fixing 
the  bag  limit,  and  this  Instruction  was  im- 
proper. It  would  lead  the  jury  to  believe 
that  possession  of  a  greater  number  than 
they  thought  reasonable  would  be  unlawful. 
The  verdict  in  this  case  was  contrary  to  both 
the  law  and  the  evidence,  and  tiie  motion  to 
set  the  verdict  aside  should  have  been  sue* 
taiued. 

The  case  is  reversed,  with  dlrectlou  to 
grant  the  defmdant  a  new  trial. 

FUBMAN,  P.  J.,  and  DOYLB,  3^  concur. 
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Bz  parte  BROWN. 
(Criminal  Coart  of  Appeals  of  Oklahoma.  Dec. 
18,  1909.) 

L  Habbas  Oobpds  (i  30*)— When  Lies— Ib- 

•  BBGULABITT  IN  PBOCEDDBB. 

Habeas  corpus  does  not  lie  to  correct  mere 
Irregularity  of  procedure,  where  there  Is  jniisdic- 
tioD.  Tbere  must  be  tllegallty  or  irregularity 
sufficient  to  render  the  pwoeediDgs  void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  8  25;  Dec.  Dig.  |  30.  •] 

2.  Courts  (I  74*)  — Couktt  Coubis  — Cem- 

IHAL  Jurisdiction. 

The  jurisdiction  of  a  county  court  in  crlm' 
Inal  cases  is  the  same  in  oil  respects,  whether 
its  sessions  are  held  Vt  the  county  seat  or  at  a 
county  court  town. 

nOd.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  S  74.*3 

8.  CBIMIMAI.  tiAW  (J  83*)— JtJBlSDlCTIOlf. 

When  there  la  jurisdiction  of  the  party  and 
of  the  offense  for  which  he  was  triea,  the  de- 
cision of  all  other  questions  arising  in  the  case 
is  but  an  exercise  of  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Dec;  Dig.  I  83.*] 

^  Courts  (|  36*)— Oouittt  Coubtb— PHBstncp- 
nONS  AS  TO  JuBisDionoR. 

County  coartB  ate  entitled  to  tha  same  pre- 
somption  of  juxisdietton  as  an  the  dismct 

courts. 

[E]d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  144;  Dec  Dig.  I  36.*] 
tSyllabm  by  the  Court.) 

AppUcatttm  of  Ralph  Brown  for  writ  of 
habeas  corpua  Writ  dmied. 

The  petitioner,  Ralph  Brown,  on  November 
11,  1909,  filed  -In  this  court  a  petition  signed 
and  verified  by  his  oath,  wherein  he  avers 
that  he  is  unlawfully  restrained  of  Ms  liber- 
ty by  one  W.  A.  Fox,  sheriff  of  Payne  coan- 
ty,  at  and  In  the  common  jail  of  said  county, 
and  for  the  reasons  stated  therein  petitioner 
prays  that  a  writ  of  habeas  corpus  be  allow- 
ed, and  that  he  be  discharged.  On  said  date 
there  was  also  filed  a  stipulation  and  agreed 
statement  of  facts,  as  follows: 

"Stipulation. 

"The  petitioner  by  bis  attorney,  Freeman 
EL  Miller,  having  filed  bis  application  for 
babeas  corpus,  In  the  above-entitled  cause, 
the  state  of  Oklahoma,  by  J.  W.  Reeee,  coun- 
ty attorney  of  Payne  county  and  by  the 
Attorn^  General,  waive  the  Issuance  of  a 
formal  writ  In  the  above-entitled  matter,  and 
waive  the  presence  of  the  petitioner  and  sul>- 
mit  the  cause  to  the  court  upon  an  agreed 
statement  of  facts  hereto  attained  and  mark- 
ed 'Ei^hlblt  A'  and  made  a  part  of  this  stipu- 
lation. It  1b  further  stipulated  and  agreed 
that  the  petitioner  Is  now  actually  confined 
In  the  county  jail  of  Payne  county,  under 
judgment  and  sentence  of  the  county  court 
Of  said  county,  for  an  alleged  violation  of 
the  liquor  law,  penalty  assessed  being  1200.00 
fine  and  90  days  in  jail,  and  that  the  county 
court  fixed  an  appeal  bond  in  the  sam  of 


$800.00  which  has  not  been  given  by  the  pe- 
titioner. It  Is  further  stipulated  that  the 
time  for  giving  of  said  bond  has  not  yet 
elapsed.  It  Is  further  stipulated  that  the  at- 
torney for  the  petitioner  In  error  may  have 
10  days  from  this  date  In  which  to  file  brief 
In  support  of  his  application,  and  that  the 
state  shall  have  10  days  additional  to  file  an- 
swering brief.  It  is  further  hereby  stipulate 
ed  between  the  parties,  that  the  court  may 
fix  a  bond  In  such  sum  as  it  may  deem  proper 
for  the  ai^}earance  of  the  petitioner,  pend- 
ing the  hearing  herein. 

"Dated  at  Onthrie,  Oklahoma,  this  the 
11th  day  of  November,  1909. 

"Freeman  E.  Miller, 

"Attorn^  for  Petitioner. 

"J.  W.  Eeece, 

"County  Attorn^,  Payne  Ooantjr. 

"C3ias.  I*  Moor^ 

**ABSlsta&t  Attorney  General.** 

"Agreed  Statemmt  of  Facts. 

*lt  4b  hereby  agreed  by  and  between  Baljrti 
Brown  and  the  state  of  (Mlahoma  tiiat  the 
fi>llowing  are  tbe  facts  In  the  mattwt 

"That  oo  Beptember  80,  1909.  there  was 
filed  by  the  clerk  of  the  county  court  of 
Payne  coanl7,  OkL,  in  his  office  at  Stillwa- 
ter, the  county  seat  of  Payne  county,  an  In- 
formation, duly  verified,  presented  by  J.  W. 
Reece,  county  attorney,  sulratantlally  charg- 
ing said  Ralph  Brown  with  having,  on  June 
10,  1909,  unlawfully  sold  one  pint  of  whisky 
to  Wm.  Whlker  for  the  prlcsf  of  $1.  That 
said  defendant,  Ralph  Brown,  was  on  Octo- 
ber 4,  1909,  duly  arrested  on  warrant  under 
said  information,  and  on  October  4,  1909, 
said  defendant  was  duly  arraigned  on  the 
charge  contained  In  said  Information  in  the 
TMunty  court  of  Payne  county,  Okl.,  at  Still- 
water and  entered  hla  plea  of  'Not  guilty,' 
and  his  bond  fixed  by  said  court  In  sum  of 
$400.  That  on  the  4th  day  of  October,  1900, 
said  county  court  ^t  Stillwater  set  said  cause 
for  assignment  at  StUIwater  for  trial,  on  the 
19th  day  of  October,  1909,  and  defendant 
had  due  notice  that  cause  would  be  assigned 
on  that  day  for  trial  at  future  day.  That 
on  October  15,  1909,  defendant  filed  in  said 
county  court  at  Stillwater,  Okl.,  his  vnrltten 
request  and  demand  that  the  same  be  set 
down  and  assigned  for  trial  at  StUIwater. 
That  afterwards  on  October  16,  1009,  said 
county  attorney  filed  his  affidavit  In  said 
cause  deposing  and  saying  that  public  con- 
venience and  the  convenience  of  the  parties 
in  Interest  and  of  the  witnesses  require  that 
the  bearing  In  the  above  cause  be  had  at 
Gushing,  Payne  county,  Okl.  Hiat  after- 
wards on  said  15th  day  of  October,  1909,  said 
county  court  at  StUIwater,  the  state  and  de- 
fendant being  present,  overruled  said  demand 
and  request  of  defendant  for  trial  at  StUIwa- 
ter, and  ordered  and  adjudged  that  said 
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caose  b«  assffned  for  trlsl  at  Oodiliis,  Payna 

county,  Okl.,  on  the  1st  day  of  Norember, 
1909,  and  to  all  and  each  said  defendant  duly 
objected  and  eicepted.  That  on  Monday,  No- 
vember 1,  1909,  the  county  court  of  Payne 
county  convened  and  opened  In  r^fular  term 
at  town  of  Cushlnf?,  Payne  county,  Otl.,  vith 
Hon.  P.  D.  Mltchdl,  county  Jndge^  present  aa 
presiding  Judge ;  and  there  were  also  present 
Lnln  M.  Regnler,  county  court  stenographer 
and  ex  officio  clerk  of  county  court,  Al  Golds- 
hy*  deputy  sheriff,  J.  W.  Beece,  county  at- 
tomey.  and  also  oth^  attom^s. 

"Tb&t  on  said  Monday,  Norraiber  1.  1909. 
the  county  court  of  Payne  county,  Ofel.,  sit- 
ting at  town  of  Cusbdng,  took  up  In  order  all 
cases  set  for  trial  tor  that  day,  and  by  reason 
of  other  cases  standing  for  trial  with  priori- 
ty, the  case  of  State  v.  Ralph  Brown  was  not 
called  for  trial  untdl  Tuesday,  the  2d  day  of 
November,  1900.  That  afterwards  on  No- 
vember 1,  1909.  the  said  defendant  duly  filed 
In  tiie  county  court  at  Gushing,  Okl.,  his  spe- 
cial Bi^ieaiance  and  objection  to  the  Jurlsdlc- 
tim  of  aald  conntr  court  sitting  at  Cashing 
to  try  said  caose  ot  to  make  any  order  or 
procee^ngs  therein,  for  the  reason  that  said 
court  sitting  at  Cashing  had  no  Jurisdiction 
to  tt7f  bear,  or  determine  tba  same,  or  to 
make  any  oriet  ot  proeeedlng  tberein,  whl^ 
(Ejection  was  by  the  coanty  court  Bitting  at 
Onshlng  In  all  tbings  overruled,  to  whldi  mo- 
tion of  the  court  tba  defendant  at  the  time 
duly  fizo^ited.  TtMt  on  Novwnber  S,  1909, 
the  said  cause  was  caUed  for  txlal,  kdA  the 
objection  of  the  def^dant  to  the  jorlsdlo- 
tioD  of  the  court  having  been  overruled,  and 
tiie  defendant  having  «oepted  thereto  as 
aftneaald,  all  at  flw  town  of  GashlnA  OUU 
the  court  Mdoed  said  trial  to  proceed  r  and 
fliereapon  a  Jury  was  duly  Impended,  and 
said  cause  was  tried  at  the  town  of  Onshlng, 
Okl.,  by  a  jury,  and  afterwards  on  the  same 
day  said  jory  returned  Into  the  court  sitting 
at  the  town  of  OuaUng  as  aforeeald  their  ver^ 
diet  finding  the  dtfndant  guilty  as  charged 
In  the  information,  and  fixing  his  punlAment 
at  a  fine  of  $200  and  Imprlsonmait  in  the 
coontv'  Jail  for  DO  days.  That  afterwards  on 
the  4th  day  oC  Novonber,  1900,  the  defend- 
ant filed  In  said  county  court  sitting  at  Gush- 
ing Us  motion  for  a  new  trial,  one  of  the 
grounds  tii«reln  stated  being  that  said  court 
adttlng  at  Onshlng  had  no  Jurisdiction  to 
hear,  try,  or  determine  said  cause,  or  to  make 
'  any  order  or  proceeding  therein ;  and  that 
afterwards  on  November  6,  1900,  the  said  mo- 
tion for  a  new  trial  was  heard  and  consider- 
ed by  the  said  county  court  at  the  town  of 
Guying,  and  in  all  things  overruled,  to  which 
ruling  of  the  court  the  defendant  at  the  time 
duly  excepted.  That  afterwards  on  said  No- 
vember S,  1009,  the  said  defendant  filed  in 
■aid  county  court  at  the  town  of  Gushing, 
aforesaid,  his  motion  and  application  in  ar- 
rest of  Jndgment,  which  motion  and  applica- 
tion In  arrest  of  Judgment  was  heard  and 


considered  said  county  cottrt  at  the  said 
town  of  Gushing,  and  In  all  things  over- 
ruled whoi  so  sitting,  to  which  action  of 
the  court  the  defendant  at  the  time  duly  ex- 
cepted. 

"That  thereafter  on  said  November  5,  lOOOf 
the  said  county  court,  while  Mttlng  at  the 
town  of  Gushing  aforesaid,  sentenced  the  said 
defraidant  in  said  cause  and  entered  upon  his 
record  of  the  proceedings  of  said  court  an 
entry  thereof,  finding  him  guilty  as  diarged 
in  the  information,  and  s^tendng  him  as  a 
punishment  therefor  to  pay  to  the  state  of 
Oklahoma  a  fine  of  $200  and  to  serve  a  term 
of  90  days  In  the  county  Jail  of  said  county, 
and  to  pay  the  costs  of  the  prosecutl<m,  to 
which  action,  order,  and  Judgment  of  tiie 
court  the  defendant  at  the  time  duly  excit- 
ed. That  a  true  and  correct  copy  of  said 
Judgment  and  sentence  Is  hereto  attadied  as 
'Exhibit  A,'  and  made  a  part  hereof.  That 
a  commitment  on  said  Judgment  end  sentence 
was  Issued  by  said  county  court  on  the  Stb 
day  of  November,  1909,  and  said  defendant 
Is  now  confined  in  county  Jail  of  Payne  coun- 
ty, Okl.,  by  W.  A.  Fox,  sheriff,  by  virtue  of 
said  commltmeot  and  Judgm«it  and  sentence^ 
That  the  presence  before  this  court  of  RaliA 
Brown,  defendant,  is  hereto  waived.  That 
said  defendant,  Ralph  Brown,  at  a^l  times 
herein  mentioned,  was  and  is  a  legal  resident 
of  the  immediate  vicinity  of  town  of  €!neliing 
and  within  two  miles  of  tha  county  court 
room  in  said  town  of  Gushing.  That  aaid  de- 
foidant,  Ralph  Brown,  on  the  20tb  day  ct  Oc- 
tober, 1900,  presented  hie  appearance  bond  in 
said  cause,  and  same  was  didy  ai^roved,  and 
he  waa  at  llbo^,  nntU  Judgment  and  esn- 
tence  was  passed  upon  him  cm  Novwnber  Ok 
1000,  as  above. '  That  said  appearance  bond  le 
hereto  attached  aa  'Bxhlblt  B'  and  made  a 
parthereotL 

"Witness  our  banda  this  11th  day  of  No- 
v«nber,  1009. 

"Freeman  B.  M<iner,* 
"For  Petitioner. 

"Ghae.  West  Atty.  Gen.. 

"Chas.  L.  Moore,  Asst  Atty.  Qm^ 

"J.  W.  Reece,  Ga  Atty.» 
"For  Respondoit" 

FreCTian  EL  Miller,  for  petitioner.  Ghaa. 
West,  Atty.  Gen.,  Ghas.  L.  Moore.  Asst  Atty. 
Gen.,  and  J.  W.  Reece,  Go.  Atty.,  for  the 
State. 

DOTLB,  J.  (after  stating  the  foots  as 
above).  This  proceeding  presets  but  one 
question:  Did  the  county  court  of  Payne 
county,  convened  at  the  court  town  of  Gush- 
ing, have  Jurisdiction  of  the  party  and  at  0ie 
offense  for  which  he  was  tried? 

Article  13,  c.  19,  p.  255,  of  the  Session  Laws 
of  1007-08  entitled  "An  act  to  provide  for 
holding  sessions  of  the  county  court  of  Payne 
county,  Oklahoma,  at  the  town  of  Gnahing, 
In  said  county,"  provides  for  holding  seaalons 
of  the  county  court  of  Payne  county  at 
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flie  town  of  Oasblaff.  Sectlcn  2  of  aald  act 
reads  as  foIlowB:    "Sec  2.    The  Jnrlsdlc- 
tim  of  said  court  ihall  be  tbe  same  In  all 
respecta  as  If  exercised  at  tbe  county  seat 
Any  person  Institntlng  proceedings  In  said 
conrt  may  flle^  at  tbe  tlme^  an  affidaTlt, 
aboning  that  ttie  oonTmlence  of  the  parties 
ia  Interest  requires  tiie  hearing  to  be  had  at 
sold  town«  and  It  shall  be'  so  ordered;  pro- 
vided, that  each  parties  may  snbseqnenUy 
i«ree  to  trsnsfer  sacb  hearing  to  the  coonty 
Mat"  Tbe  petltitmer  at  evay  stage  of  tbe 
jiroceedlngs  objected  to  being  tried  at  Costa- 
log.    Goonsel  for  petitioner  contends  that 
'the  trial,  convtctton.  and  sentuaee  In  tbe 
^Mnntr  conrt  of  Payne  county  conrened  at 
Ooshlng  was  Illegal,  null,  and  Told  for  want 
•at  Jurisdiction,  and  argues  ingeniously  that 
-the  affidavit  prorlded  for  In  said  section  2 
is  a  iMcesBary  prerequisite  to  obtaining  ju- 
risdiction to  tzy  the  cause  at  tbe  town  of 
•Gushing.   He  places  particular  stress  up<m 
the  dause  fixing  the  time  the  affidavit  should 
be  filed,   ^niat  portion  of  said  section  reads 
as  follows :  "Any  person  Instituting  proceed- 
ings In  said  court  may  file,  at  the  time,  an 
affldftrit,  showing  that  tbe  convenlaice  of 
the  parties  In  interest  requires  the  hearing 
to  be  bad  at  said  town,  and  it  shall  be  ho 
ordered."  Counsel  In  his  brief  says :  'The 
phrase  *at  the  time*  can  refer  to  no  time 
otber  than  tbe  time  when  the  proceedings 
are  Instltntod,  and  hi  this  case  they  ^ere 
Instituted  when  tbe  Information  was  filed  on 
S^tember  80,  1909.    Tbey  certainly  had 
been  instituted*  long  before  October  4,  1009. 
when  defradant  was  analgned  and  entered 
his  plea  of  not  guilty  to  tbe  charge,  and 
long  before  October  IS,  1000^  when  the  de- 
fmdant?8  written  demand  for  a  trial  at  Still- 
water was  oveinaed  by  the  coun^  court  and 
wiien  the  county  attorney  filed  die  affidavit 
for  a  transfCT  of  the  cause  to  the  town  of 
Gushing.    As  we  view  It,  the  law  simply 
means  that  the  county  court  at  BtUlwater 
never  has  Jurisdiction  to  try  a  cause  except 
by  retran^r  under  the  agreement  of  the 
parties  If  the  aflUavit  for  transfer  has  been 
filed  at  tbe  time  the  proceedings  are  Instl- 
tnted,  and,  on  tbe  other  hand.  If  the  aflldavlt 
Is  not  filed  *at  the  time*  the  proceedings  are 
instituted,  the  conrt  at  Stillwater  has  full 
and  complete  Jurisdiction  of  the  ease,  from 
which  It  cannot  be  ousted  1^  an  affidavit 
snbsequenOy  filed,  after  arraignment  and 
plea  and  written  demand  for  trial  by  tbe 
conrt  at  Stillwater."    We  cannot  believe 
that  this  ccHLtentlon  is  well  founded.  As  we 
view  this  provision.  It  furnishes  mertiy  a 
rule  ot  practice  apj^lcable  In  a  certain  class 
of  cases.    The  jurlsdletlon  ot  the  county 
conrt  of  ftyne  county  Is  the  same  In  all 
respects,  whether  ttie  sessions  are  bdd  at 
tbe  county  seat  or  at  Cnrtilng. 

'section  1.  art  7,  of  the  Constltntlan,  iiro> 
Tides:  *Tb0  Jndldal  power  ot  this  stete 
abaU  be  Tested  In  the  Senate,  sitting  as  a 
court  of  Impeachment  a  Suproue  Court  dis- 


trict courte,  county  courts,  courts  of  Jus- 
tices of  tbe  peace,  municipal  courts,  and  such 
other  courts,  commlaslonB  or  boards.  Inferior 
to  the  Supreme  Court  as  may  be  eatabUsbed 
by  law."  In  section  11  of  said  article  7  It 
la  provided :  There  Is  hereby  esteblislied  In 
each  county  of  this  state  a  county  court 
which  shall  be  a  conrt  of  record."  In  sec- 
tion 12  of  said  allele  7  It  Is  provided: 
"County  courte  shall  have  Jurisdiction  con- 
current with  Justices  of  the  peace  In  mlsdo- 
meanor  cases,  and  exclusive  Jurisdiction  in 
aU  ml8deD>eanor  cases  of  which  Justices  of 
the  peace  have  not  Jurisdiction."  In  section 
IS  of  said  article  7  It  Is  provided:  "The 
coun^  court  BfaaU  be  hdd  at  the  county 
Beat  but  tbe  Legislature  may  provide  for 
holing  sessions  of  the  conn^  court  at  not 
more  than  two  additional  places  in  tbe  coun- 
ty." Section  2007,  Snyder's  St,  provides: 
"In  the  several  counties  of  this  state  com- 
mencing on  tJiie  first  Mondays  <»r  January, 
April,  July  and  Octobw  of  each  year,  except 
as  otherwise  herein  provided,  county  court 
shall  ccmvene  at  the  county  seat  and  con-' 
tinne  In  session  so  long  as  the  business  may 
require:  ^vlded,  tliat  said  court  shall  al- 
ways be  opea  for  tbe  transaction  <tf  all  pro- 
bate business  In  their  re^tectlve  counties." 
Section  2000,  Snyder's  St,  furthw  provides : 
"If  there  Is  only  one  place  otber  than  tbe 
coun^  seat  at  which  It  is  provided  by-law 
for  holding  terms  of  the  county  cowt  the 
terms  of  said  court  at  such  place  shall  com- 
mence on  the  first  Blondsys  of  February, 
May,  August  and  November  of  eaCh  year, 
and  continue  In  seaslcm  for  tbe  p^od  of  8 
weeks,  If  tbe  public  business  requires  it" 

It  appears  from  t^  agreed  stetemeut  that 
tbe  October  term  of  the  county  court  of 
Payne  county  convened  at  Cusblng  on  Mon- 
day, November  Ist  as  prescribed  by  section 
2009,  Snyder's  St,  above  quoted,  and.  In  flie 
exercise  of  Ite  exclusive  Jmlsdlctlon  to  try 
this  class  of  misdemeanors,  tbe  petitioner 
was  there  tried,  convicted,  and  sentenced  for 
a  vlolatlcm  ot  Uie  prohibition  law.  Where 
tbe  power  of  a  court  In  a  particular  matter 
to  derived  directly  from  tbe  Constitution,  It 
Is  not  a  special  JurlsdlctlQp,  and  Jurisdiction 
will  be  presumed  unless  tbe  contrary  appears 
of  record.  Bx  parte  Karl  Howard,  2  Okl. 
Or.  — i  lOS  Fac.  663.  Section  G1S7,  Snyder's 
St,  provides :  "The  procee^nga  of  this  court 
are  construed  In  the  same  manner,  and  with 
like  intendments,  as  the  proceedings  of  courts 
of  general  Jurisdiction,  and  to  ite  records, 
orders,  Judgmente  and  decrees,  there  are  ac- 
corded like  force,  effect  and  I^al  presump- 
tion as  to  the  records,  orders,  Judgmente  and 
decrees  of  district  courts."  We  are  of  opto* 
ton  that  the  manner  and  method  of  assign- 
ing crimtoal  cases  for  trial  by  tbe  comty 
court  of  Payne  county,  at  the  counts  seat  or 
at  tbe  town  of  Oushing,  Is  not  Jurisdictional, 
and  therefore  does  not  presmt  a  question 
that  will  be  reviewed  in  a  habeas  eorpm 
proceeding.    In  section  8207,  Snyder's  St, 
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it  Is  provided  that:  "No  coart  or  Judge  shall 
Inquire  Into  the  l^Hty  of  any  Judgment  or 
process,  whereby  the  party  Is  In  custody,  or 
discharge  him  when  the  term  of  commitment 
has  not  nplred  In  either  of  the  cases  fol- 
lowing: *  *  *  (2)  Upon  any  process  Is- 
sued on  any  final  judgment  of  a  court  of 
competent  Jurlsdlctton." 

Upon  principles  which  may  be  considered 
well  settled  by  a  series  of  dedslona  of  this 
conrt,  the  writ  of  habeas  corpus  does  not  He 
to  correct  mere  Irr^ularity  of  procedure, 
where  there  is  Jurisdiction.  There  must  be 
Illegality  or  Irregularity  sufficient  to  render 
the  proceedings  void  for  want  of  Jurisdic- 
tion. Ex  parte  Charles  Johnson,  1  Okl.  Cr. 
414,  96  Pac  461;  In  re  Geo.  McNnught,  1 
Okl.  Cr.  528,  90  Pac.  241;  Bx  parte  Flowers, 

2  Okl.  Cr.  ,  101  Pac.  860;  Br  parte  Earl 

Howard,  supra ;  Ex  parte  Mingle,  3  OkL  Cr. 
— »  104  Pac  68;  Ex  parte  Justus,  8  C^I. 

Cr.  ,  104  Pac.  983.    The  statutes  contain 

87  acta  creating  county  court  towns.  It  Is  to 
be  regretted  that  many  of  these  acts  were 
drawn  carelessly  and  with  a  total  dlsr^rd 
of  legal  certainty,  and  there  seems  to  have 
been  no  effort  to  secure  uniformity  In  their 
various  provisions.  These  various  acts  were 
necessarily  fruitful  of  legal  questions.  To 
rdleve  this  condition  the  general  law  was 
passed,  to  wit,  article  9,  c.  14,  p.  101,  Sess. 
Laws  1909,  providing  for  uniformity  In  the 
sessions  of  county  courts  In  the  several  coun- 
ties In  the  state,  and  repealing  all  laws  in 
conflict  therewith.  This  act  became  effective 
June  11,  ]909.  The  conatltntlcaiallty  of  this 
law  is  unquestionable. 

Viewing  the  law  as  we  do,  the  application 
for  vrrit  of  habeas  corpus  for  the  release  of 
the  petltlimer  will  be  denied. 

FURMAN,  p.  J.,  and  OWEN,  J.,  omcur. 


(166  Csl.  <7Q 

OHINN  et  al.  SUPERIOR  COURT  OF 
SAN  JOAQUIN  COUNTY.   (S.  F.  6,298.) 

(Supreme  Court  of  Califonila.   Not.  19,  1000.) 

1.  Courts  (8  1*)— Soufce  op  Judictal  Power 

— liEQISUTIVE  INTERTEBENCE, 

Where  the  jurifidiction  of  courts,  oritcinal  or 
appellate*  is  fixed  by  the  Oonstitutiou,  the  Lc^ 
Mature  cannot  limit  or  eztesd  it 

gSd.  Note.— For  other  cases,  see  Courts,  Gent. 
.«2;  Dec.  Dig.  1 

2.  OOUBTS  (I  212*)— Apfellate  Jttbisdiction 
or  BUPBBIOB  COUBT  — POWEB  OF  LlOISU.- 
TUBE  TO  CONFEB. 

Const,  art.  6,  8S  1,  5,  providiog  that  the 
judicial  power  shall  be  vested  in  enumerated 
courts,  including  superior  courts,  and  that  the 
superior  court  shall  have  appellate  jurisdiction 
"in  such  cases  arisIoK  iu  justices'  and  other  in- 
ferior courts  •  •  *  as  may  be  prescribed  by 
law,"  confers  on  the  Legislature  power  to  pro- 
vide the  method  and  extent  to  which  an  appeal 
from  jostlces'  and  Inferior  courts  may  be  taken, 
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but  the  right  of  appeal  cannot  be  given  froa 
any  other  tribunal. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  8  515;  Dec  Dig.  8  212.«] 

3.  Courts  (8  212*)— Appej;j>4Te  Jcbisdictioh 
OF  Superior  Courts — Poweb  of  Legisla- 
ture TO  Confer— "In fkbiob  Coubis.'' 

The  board  of  supervisom  of  a  county, 
though  exercising  judicul  functions,  is  not  an 
inferior  court  within  Const  art.  .6.  I  5,  provid- 
ing  that  the  superior  court  shall  hSTe  appellate 
Jurisdiction  In  cases  arising  in.  justices*  and 
other  inferior  courts,  as  the  term  "inferior 
courts"  are  courts  established  for  the  adminis- 
tration of  justice,  charged  with  the  exercise  of 
judicial  power  as  a  substantive  duty,  but  with 
limited  Jurisdiction  usually  confined  to  the  lim- 
its of  the  city  or  town  for  which  they  are  mainly 
created,  and  police,  munidpal,  and  recorders' 
courts  are  examples  of  inferior  courts  within  the 
Oonstitutiou. 

[Ed,  Note.— For  other  cases,  see  Courts,  OeaU 
Dig.  I  515 ;  Dec.  Dig.  |  2li* 

For  other  definitions,  see  Words  and  Phrases; 
vol.  4,  pp.  3580-3582.] 

4.  CouBTs  (S  212*)— Appellate  Jubisdictior 
OF  Supebiob  Coubt  — Poweb  of  Leoisla- 
tcbe  to  Oonfeb— Iitfebiob  Ooxibts. 

Irrigation  Act  (St  1897,  p.  254,  c.  189)  | 
4.  authorizing  an  appeal  to  the  superior  court 
from  an  order  of  the  board  of  superrisors  of 
the  county,  in  proceedings  for  the  formation  of 
an  irriganon  dutrict,  is  in  conflict  with  Const, 
art.  6,  8  5,  providing  that  th«  superior  court  shall 
have  appeuate  jurisdictitm  in  cases  arising  in 
justices^  and  other  inferior  courts,  as  the  act 
attempts  to  authorize  au  appeal  from  an  order 
of  the  board  of  supervisors  which  is  not  an 
inferior  court 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Cent 
Dig.  I  616;  Dea  Dig.  I  212.*] 

In  Bank.  Original  petition  for  a  writ  of 
mandate  by  Walter  Chlnn  and  others  against 
the  Superior  Court  of  San  Joaquin  County 
to  compel  the  court  to  proceed  with  the 
hearing  and  determination  of  an  appeal. 
Writ  denied. 

BenJ.  F.  Wulff,  for  petitioners.  L.  L.  Den- 
nett, for  defendant 

LORIGAN,  J.  It  appears  from  the  peti- 
tion, for  the  writ  that  P.  B.  Undstrom  and 
others  made  application  to  the  board  of  su- 
pervisors of  San  Joaquin  county  for  the  for- 
mation of  an  Irrigation  district  In  said  coun- 
ty to  be  known  as  "the  South  San  Joaqnln 
Irrigation  District"  The  application  was 
made  undor  the  provisions  of  the  act  of 
1897  (St  1897,  p.  254,  c.  189,  Gen.  Lavra  1000, 
p.  5(n),  and  sodi  proceedings  were  had  In 
the  matter  that  on  March  22,  1909,  an  order 
granting ,  the  application  for  the  formation 
of  the  district  was  made  by  the  board,  and 
the  objections  of  the  petitioners  for  this 
writ  against  the  Inclusion  of  tiielr  lands 
within  said  distrtct  were  overruled.  Section 
4  of  the  Irrigation  act  provides  for  an  appeal 
directly  to  the  superior  court  of  the  conniy 
from  such  order  of  the  board  of  supervisors, 
&ald  appeal  to  be  taken  and  heard  In  the 
same  manner  as  appeals  from  the  Jnstlc^ 
court  to  the  snpwlor  court,  with  power  oon- 
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ferred  on  the  superior  court  to  enter  a  Jndg- 
meut  affirming,  modifying,  or  reversing  ttie 
srder  of  the  board  of  supervisors  appealed 
FroiQ.  The  present  petitioners,  being  .dissatis- 
fied with  the  order  made  by  the  board  of  su- 
pervisors in  the  matter  of  the  formation  of 
said  Irrigation  district,  perfected  an  appeal 
to  the  superior  court  of  San  Joaquin  county, 
in  conformity  to  said  section  4  of  the  act, 
and,  the  matter  coming  up  for  hearing  before 
said  court,  the  appeal  was  dismissed,  the  su- 
perior court  holding  that  It  had  no  Jurisdic- 
tion to  entertain  It  for  the  reason  that  the 
provision  of  the  act  attempting  to  oonfer  ap- 
[tellate  Jurisdiction  on  the  superior  court,  to 
entertain  an  appeal  from  the  order  of  the 
board  of  supervisors,  was  nnconstitutlonal 
and  void.  The  petitioners  thereupon  applied 
to  this  court  for  a  writ  of  mandate  to  compel 
the  respondent — the  superior  court  of  San 
Joaquin  coimty — to  proceed  with  a  hearing 
and  determination  of  said  appeal.  An  alterna- 
tive writ  was  issued,  to  which  a  demnrrer 
was  interposed,  and  tiie  matter  is  submitted 
for  decision  on  that  demurrer. 

It  Is  provided  by  the  Constitution  (article 
8t  I  1)  that  the  Judicial  power  of  the  state 
shall  be  vested  In  the  Senate,  in  the  Su- 
preme Court,  District  Courts  of  Appeal,  su- 
perior courts,  Justices  of  the  peace,  and  "such 
inferior  courts  as  the  Legislature  may  estab- 
lish in  any  Incorporated  city  or  town,  or 
city  and  county."  Section  5  of  the  same 
article,  after  declaring  in  what  cases  the 
superior  court  shall  hare  original  Jurisdic- 
tion, provides  that  they  "shall  have  appel- 
late Jurisdiction  in  sncb  cases  arising  in  Jus- 
tices' and  other  Inferior  cour^  In  their  re- 
spective counties  as  may  be  prescribed  by 
law."  It  Is  a  well-recognized  principle  that 
where  the  Judicial  power  of  courts,  either 
original  or  appellate,  is  fixed  by  constitu- 
tional provisions,  the  Legislature  cannot  ei- 
ther limit  or  extend  that  Jurisdiction.  While 
it  Is  true  that  nnder  the  constitutional  pro- 
visions conferring  appellate  Jurisdiction  up- 
on the  superior  courts  the  matters  to  which 
tliat  Jurisdiction  on  appeal  shall  pertain — to 
what  extent  and  in  what  manner  the  pro- 
ceedings or  action  of  Justices'  or  inferior 
courts  may  be  reviewed — is  not  provided  for, 
but  Is  left  solely  to  the  determination  of  the 
legislature,  still  an  express  limitation  Is  im- 
posed as  to  the  character  of  tribunals  whose 
proceedings  may  be  reviewed  In  the  exer- 
cise of  its  appellate  Jurisdiction,  and  it  can 
be  exercised  In  case  of  appeals  from  "Jus- 
tices' "  or  "inferior  courts"  only.  All  the 
authority  that  is  given  to  the  Legislature, 
under  the  constitutional  provision  last  re- 
ferred to,  Is  to  provide  the  method  and  ex- 
tent to  which  an  appeal  from  these  courts 
may  be  taken.  It  has  no  power  to  enlarge 
the  tribunals  from  which  it  may  be  taken, 
because  the  constitutional  provision  has  ex- 
pressly declared  of  what  those  shall  consist 
The  appeal  to  the  superior  court,  when  pro- 
vided for  by  the  Legislature,  can  only  be 


from  a  court — either  a  Justice  or  Inferior 
court — and  the  right  of  appeal  cannot  be 
given  from  any  other  tribunal. 

The  contention  of  the  petitioners  here 
necessarily  is  that,  because  the  board  of  su- 
pervisors in  the  exercise  of  powers  confer- 
red upon  It  may  sometimes  act  Judicially, 
therefore  It  constitutes  a  court — an  inferior 
court — from  whose  Judicial  action  the  Legis- 
lature may  provide  an  appeal  under  the  con- 
stitutional provision  pertaining  to  the  ap- 
pellate Jurisdiction  of  the  superior  court- 
Undoubtedly  a  board  of  supervisors  may 
perform  functions  which  are  Judicial  in 
their  ctiaracter,  as  It  may  perform,  and 
mainly  does,  those  that  are  executive  and 
ministerial.  It  exercises,  in  fact,  in  a  minor 
degree,  the  powers  of  the  general  govern- 
ment— execntive.  Judicial,  and  ministerial. 
As  said  In  People  v.  Provlnes,  34  Cal.  521, 
528:  "The  word  'supervisors*  when  applied 
to  county  ofllcers  has  a  legal  signification. 
The  duties  of  the  officers  are  various  and 
manifold — sometimes  Judicial  and  at  others 
legislative  and  executive.  Prom  the  neces- 
sity of  the  case  It  would  be  impossible  to 
reconcile  It  to  any  particular  head;  and 
therefore  In  matters  relating  to  police  and 
fiscal  regulations  of  counties  they  are  al- 
lowed to  perform  such  duties  as  may  be  en- 
joined upon  them  by  law,  without  any  nice 
examination  Into  the  exact  character  of  the 
powers  conferred.  But,  because  a  board  of 
supervisors  may  exercise  Judicial  functions. 
It  Is  by  no  means  an  inferior  court  within 
the  meaning  of  that  term  as  employed  In  the 
Constitution  relative  to  the  appellate  Juris- 
diction of  the  superior  courts.  The  term 
"Inferior  courts"  has  a  well-recognized  mean- 
ing. They  are  courts  established  for  the  ad- 
ministration of  justice,  charged  with  the 
exercise  of  Judicial  power  as  a  substantive 
duty,  but  with  limited  Jurisdiction  in  that 
regard,  and  that  Jurisdiction  usually  confin- 
ed to  the  limits  of  the  city  or  town  for 
which  they  are  mainly  created.  Police  courts, 
municipal  courts,  and  recorders'  courts  are, 
for  example,  Inferior  courts.  But  they  aru 
courts — Inferior  courts — as  that  term  Is  em- 
ployed in  the  constitutional  provision  bear- 
ing on  the  appellate  Jurisdiction  of  the  su- 
perior court,  and  are  the  character  of  courts 
to  which  that  appellate  Jurisdiction  applies. 
Courts  are  tribunals  which  exercise  func- 
tions of  a  strictly  Judicial  character,  and  It 
Is  only  Inferior  courts,  as  such,  that  the 
constitutional  provisions  respecting  appeals 
to  the  superior  court  has  reference  to. 
Boards  of  supervisors,  common  councils,  and 
other  local  boards,  while  they  may  be  in- 
vested with  mixed  powers,  including,  among 
others,  the  power  to  act  Judicially  in  a  mat- 
ter before  them,  are  not  courts.  At  best, 
they  are.  In  the  exercise  of  that  power,  pro- 
ceeding as  quasi  Judicial  bodies,  something 
quite  distinct  from  courts,  and  In  no  man- 
ner do  they  constitute  Inferior  courts,  as 
that  term  is  used  in  the  Constitution.  The 
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respondent — ^the  superior  court  of  San  Joa- 
quin county — was  correct  in  Its  view  that 
tbe  portion  of  the  Irrigation  act  attempting 
to  authorize  an  appeal  to  the  superior  court 
from  the  order  of  the  board  of  snperrlson 
was  unconstltotlonal  and  Told. 
VbB  application  for  i  writ  IB  denied. 

We  concur:  ANGBLLOTTI,  J.;  SL0S8, 
X;  MELVIN,  J.;  SHAW,  J.;  HKNSEIAW,  J. 


<m  Oal.  48S) 

INGLTN  et  al.  T.  HOPPIN  et  al.   (Sac.  1,715.) 
(Supreme  Court  of  California.   Not.  19,  19(». 
Rehearing  Denied  Dec.  16,  1909.) 

1.  CONeriTDTIONAL    LiW    (S   60*)  — GOVEBH- 
UXNTAI.  POWEBS. 

Tbe  creation  of  reclamation  districts  and 
the  setting  off  of  lands  and  the  fixing  of  the 
boundaries  of  such  diatricts  are  legislatire  acts, 
within  tbe  power  of  the  Legislatare,  and  the 
L^slature  can  neither  be  compelled  to  act  or  to 
z«man  from  acting,  or  controlled  by  any  other 
power  of  goTemment  when  it  has  acted  within 
constitntional  limitations. 

[Eld.  Note. — For  other  cases,  see  CoDstltutlon- 
al  Uiw,  Cent.  Dig.  K  48,  49 ;  Dec  Dig.  I  50.»] 

2.  CoNSTmrnowAL  Law  ^  70*)  — Govebn- 

lCBirr.AI.  POWEBS. 

Where  the  Legislature  has  established  a  rec- 
lamation district,  it  will  be  conclusively  pre- 
sumed that  the  Legislature  took  evidence  in  its 
determination,  and  Its  dedslon  Is  not  subject  to 
judicial  rerlew. 

[Bd.  Note.— For  otber  cases,  see  Omstitution- 
al  Law.  Out  Dig;  {|  129-132,  137 ;  Dec.  Dig. 
i  70.*] 

3.  CoHSTrroTiowAL  Law  ^  70*)  — Govbbh- 

UBNTAI.  POWEBB. 

The  rule  that,  where  die  Legislature  has 
created  a  reclamation  district,  It  is  conclusi-rely 
presumed  that  it  took  evidence  in  its  determina- 
tion, and  its  decision  Is  not  subject  to  judicial 
^view,  is  modified  when  applied  to  subordinate 
agencies  of  tbe  Xjegislatme  charged  by  it  with 
che  duty  of  executing  the  legislative  will,  and 
the  same  exemption  from  judicial  interference 
applies  to  the  subordinate  agencies  only  so  far 
as  their  le^sliUlve  discretion  extends,  and, 
where  disereaon  other  tban  leglslatlTe  Is  vested 
in  subordinate  ageucles,  the  exercise  of  that 
discretion  is  subject  to  judicial  control  when 
abused. 

[Bd.  Note.— For  other  cases,  see  Oonstitution- 
al  Law,  Cent  Dig.  H  120-18%  187;  Dea  Dig. 
I  70i*] 

4.  MARDAinra  ($  70*)— AoTB  StTBjnr  to  Re- 
view. 

Where  an  act  Is  In  its  nature  ministerial 
and  depends  on  the  existence  or  nonexistence  of 
facts,  and  the  jurisdiction  to  determine  that  fact 
is  vested  in  the  first  instance  in  an  inferior  tri- 
bunal, its  detenninatlon,  made  on  conflicting  evi- 
dence, will  not  be  reviewed  on  mandamus. 

[Bd,  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  132;  Dec.  Dig.  |  70.*] 

5.  Mandamus  ({  70*)— -Reuedt. 

Mandamus  will  not  He  to  control  discretion 
fav  fordng  the  enxdse  of  discretion  in  a  par- 
ticular manner ;  but  it  will  lie  to  correct  abuses 
of  discretion  and  to  force  a  particular  action 
by  tbe  inferior  tribuual  or  officer  when  the  law 
and  uncontroverted  facts  clearly  establish  the 

Eetitloner'fl  ti^t  to  such  action.    And  hence, 
1  mandamus  to  compel  the  board  of  supervisors 
of  a  county  to  estaDiish  a  reclamation  district, 


the  hearing  In  the  superior  court  being  on  the 
same  evidence  nresented  to  the  board  of  super- 
vlaors,  where  tbe  question  of  fact  is  doubtful  or 
disputed,  tbe  court  will  not  interfere  with  tbe 
determination  of  the  board ;  but  where  it  is  es- 
tabUsbed  that  tbe  evidence  befon  the  board 
was  unoontradlcted,  competent,  and  sufficient  to 
prove  all  the  matters  required  by  Pol.  Code,  I 
3446  et  seq..  relating  to  the  establishment  <s 
reclamation  districts,  the  superior  court  must  is- 
sue Its  mandate  to  the  board  of  supervison  to 
compel  the  establishment  of  the  district 

[Bd.  Not*.— For  other  casM  see  Mandamns, 
Cent  Dig.  I  132;  Dec  dCT  70.*] 

6.  DBAINB  (I  2*>— INVADIKO  JUDICIAI,  POWZB 
— ^'IKFERIOB  COUBT." 

St.  1893,  p.  174,  c  147,  providing  for  an 
appeal  to  the  superior  court  from  the  decishm 
of  the  board  -  of  snpervlsois  In  proceedings  for 

establishment  of  reclamation  districts,  is  In  con- 
flict with  Const  art.  0,  S  5,  limiting  ^e  ap- 
pellate juriBdiction  of  the  superior  court  to  cases 
arising  In  justices  and  other  inferior  conrts,  for 
the  board  of  supervisors,  though  exerctring  quasi 
judicial  functions,  is  not  an  inferior  court 

[Bd.  Note— For  othw  cases,  see  Drslna,  Dsc 
Dig.  I  2.* 

For  otber  deGuItions,  see  Words  and  ^nuMs; 

vol  4.  K>.  3580-3682.] 

7.  DBAIKB  (ri4*)— BfAlTDUCDS  (1  81*)— Bw- 
LAMATIOET  DlBTBIOFS— REVIEW. 

The  writ  of  review  and  mandamus  are  suf- 
ficient for  the  correction  of  errors  of  the  board 
of  supervisors  in  proceedings  for  the  establisb- 
ment  of  reclamation  dlstricU. 

For  other  cases,  see  Drains,  Dec. 
Mandamus,  Cent  Dig.  U  188,  189; 


[Ed.  Note.— For 
Dig.  il4;*  Mandi 
Dec  Dig.  I  81.*1 


In  Bank.  Appeal  from  Superior  Court; 
Tolo  County ;  B.  B.  Gaddis,  Judge. 

Application  for  mandamus  by  M.  luglln 
and  others  against  C.  H.  Hopptn  and  others 
to  compel  the  Board  of  Supervisors  of  a  coun- 
ty to  set  aside  an  order  In  proceedings  to 
establleh  a  reclamation  district  and  to  enter 
an  order  granting  the  petition.  From  a  judg- 
ment denying  relief,  plaintiffs  appeaL  Be> 
versed  and  remanded. 

Hudson  Grant  for  appellants.  Arthur  C 
Huston  and  Harry  L,  Huston,  for  respond- 
ents. 

HENSHAW,  J.  This  is  an  application  for 
a  writ  of  mandate  directing  the  board  of  sa- 
pervlsors  of  Tolo  county  .to  set  aside  a  spe- 
cific order  heretofore  given  by  them  In  the 
matter  of  the  petition  of  plaintiffs  to  have 
certain  lands  situated  In  reclamation  district 
No.  730  of  said  Yolo  county  set  off  and  erect- 
ed Into  an  Independoit  district  hy  which  or- 
der the  petition  was  denied,  and  to  enter  an 
order  granting  the  petition.  To  this  applica- 
tion a  gen«'al  demurrer  was  Interposed  and 
sustained.  The  question  presented  thertfore 
is :  Accepting  as  true  tbe  facts  stated  in  the 
application  for  mandate,  Is  any  ground  shown 
for  the  Issuance  of  the  writ?  The  petition 
filed  by  and  on  behalf  of  IngUn  and  his  co* 
plaintiffs  herein  with  the  board  of  supervis- 
ors sought  to  have  their  lands  In  reclamation 
district  No.  730  set  off  from  said  district  pur- 
suant to  the  provisions  of  sections  3481,  8472, 
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?446  et  aeq.  of  the  Political  Ood&  Their  com- 
plaint here  avers  that  they  took  all  the  steps 
and  proceediDgs  to  that  end  required  by  law, 
and  upon  the  hearing  of  their  petition  estab- 
liBhed  all  of  the  facts  required  by  law  by  un- 
contradicted, material,  sufficient,  and  compe- 
tent evidence,  but  that  notwithstanding  this 
the  board  of  supervlBon  arbitrarily  denied 
their  petition.  Section  3449  of  the  Political 
Code  requires  that,  If  tibe  board  of  supervis- 
ors find  on  Qie  hearing  of  the  petition  that 
Its  statements  are  correct,  tbey  must  make 
an  order  approving  tlie  same.  The  gravamen 
of  plalntllEi'  complaint  here  Is  that,  with  saf- 
fldent  competent  and  nncontradlcted  evidence 
estabUehing  the  statements  of  their  petition 
to  be  correct,  the  board  of  supervisors  arbi- 
trarily denied  Instead  of  approved  It  Up- 
on this  state  of  facts  they  apply  for  mandate 
succinctly  stating  their  contention  In  the  fol- 
lowing languasre:  "Where  the  petitioners  are 
entitled  upon  the  admitted  facts  to  the  re- 
lief demanded,  may  the  board  of  supervisors 
arbitrarily  deny  It?"  The  general  demurrer 
was  SDStalned  upon  the  grounds:  That  tbe 
creation  of  reclamation  districts  Is  referable 
to  the  legislative  branch  of  the  government, 
and  is  therefore  beyond  the  control  of  the 
action  of  the  courts;  that  exclusive  jurisdic- 
tion to  determine  these  questions  has  by  tbe 
general  XiCglsIature  been  vested  In  one  of  Its 
subordinate  agencies — the  board  of  supervis- 
ors— and  that  In  the  exercise  of  Its  powers  to 
determine  facts  the  board  of  snpervlsors  may 
not  be  controlled ;  and,  finally,  that  the  board 
of  snpervlson  having  acted  by  denying  the 
petition,  mandate  will  not  run  against  It  to 
force  an  avoidance  of  Its  former  order  and 
tb«  entry  of  another  and  different  order. 

It  has  been  repeatedly  held  by  this  court, 
and  Is  unqnestlonably  true,  that  tbe  creation 
of  reclamation  districts  and  tb.e  setting  off 
of  lands  and  tbe  dellmltlDg  of  tbe  bound- 
aries of  such  districts  are  legislative  acta. 
Blxler  V.  Supervisors,  59  Oal.  698 ;  Glide  v. 
Superior  Court,  147  Cal.  2S,  81  Pac.  225; 
Pe<Hile  T-  Sacramento  Drainage  District,  108 
Pac.  207.  The  creation  of  such  districts  Is 
l^lslatlve  In  tbe  true  sense  that  the  Legis- 
lature has  the  power,  as  It  has  In  the  case 
of  any  dvll  or  penal  law,  to  create  or  to 
withhold  creation.  No  other  power  of  the 
government  can  compel  the  Legislature  to 
act  In  HQch  a  matter  or  to  refrain  from  act- 
ing, or,  when  it  has  acted*  to  control  the  ac- 
tion, other  than  to  declare  whether  or  not  It 
may  have  been  taken  within  couBtltuttoiial 
limitatlonSL  This  right  to  act  or  to  withhold 
action  within  the  discretion  or,  Indeed,  with- 
in tbe  arbitrary  whim  of  the  lawmaking 
body,  is  an  essential  attribute  of  Its  powers ; 
but  from  thla  It  does  not  follow  that  where 
leeialatlTe  action  la  not  Itself  complete,  where 
the  Legl^tnre  Intmata  the  determination  of 
m.  fact  or  the  doing  of  an  act  to  some  one  or 
another  of  Its  agents  or  mandatories,  this 
act  Itself  takes  on  the  attributes  of  leglsla- 
tiim  and  teoomes  L^dtalative  In  tbe  sense  that 


Its  due  performance  may  not  be  controlled 
by  the  courts,  for  to  so  hold  would  In  many 
Instances  thwart,  rather  than  give  effect  to, 
tbe  legislative  will.  Thus  the  granting  of 
state  lands  Is  a  legislative  power  and  pre- 
rogative; but  If ,  In  a  proper  case,  the  Legis- 
lature should  ordain  that  a  grant  be  made 
of  lands  to  an  Individual,  and  direct  the  Is- 
suance of  that  grant  In  tbe  name  of  and  on 
behalf  of  tlie  state  by  some  agent  appointed 
thereto,  such  agent  could  not  resist  mandate 
upon  the  ground  that  the  act,  performance  of 
which  was  sought  to  be  compeUed,  was  leg- 
islative In  character,  even  If  the  agent  were 
himself  an  officer  of  the  state  as  provided  by 
article  6,  S  14,  of  the  Constitution.  The  ques- 
tion was  considered  and  this  principle  an- 
nounced in  State  v.  Elder,  81  Neb.  160,  47  N. 
W.  710,  10  L.  B.  A.  796,  where  the  law  de- 
clared tbe  speaker  of  the  assembly  should 
open  election  returns,  and  dedare  the  result 
A  writ  of  mandate  directed  against  him  to 
compel  the  performance  of  this  duty  was  re- 
sisted upon  the  ground  that  be  was  a  legis- 
lative officer  exercising  Judicial  functions; 
but  the  court  declared  that  the  law  made  no 
distinction  in  the  persons  to  be  compelled  to 
perform  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office  on 
account  of  any  one  of  the  three  d^artments 
to  which  the  person  may  belong,  fio,  here, 
the  Legislature  has  provide^  a  plan  of  which 
landowners  may  avail  themselves  for  the  for- 
mation of  reclamation  districts.  It  has  de- 
clared that  when  the  facts  exist,  and  are 
shown  to  exist  within  tbe  method  prescribed 
by  the  law,  the  supervisors  shall  make  an 
order  accordingly,  by  virtue  of  which  order 
a  reclamation  district  Is  created.  There  Is 
a  broad  distinction  to  be  recognized  betweoi 
tbe  control  by  courts  over  the  general  Legis- 
lature acting  wltliln  Its  powers,  and  the  con- 
trol which  may ,  be  exercised  over  Inferior 
boards  and  tribunals  charged  with  the  per- 
formance of  an  act  enjoined  by  the  Legisla- 
ture. As  was  pointed  out  In  People  v.  Sac- 
rammto  Drainage  District  supra,  where  the 
Legislature  has  itself  spoken  In  the  creation 
of  a  district  sudL  as  this,  and  wbere  the  leg- 
islative determination  may  be  deemed  to 
have  depended  upon  a  question  of  fact,  It  ii 
conclusively  presumed  that  tbe  Legislature 
took  evidence  in  Its  determination,  and  the 
decision  which  it  reached  wlU  not  be  subject 
to  review  by  the  courts;  but  this  doctrine 
has  no  application,  or,  at  the  most  a  much 
modified  application,  when  applied  to  subor* 
dlnate  agracles  of  the  Legislature,  charged 
themselves  with  the  duty  of  executing  the 
l€$^atlve  will.  The  same  exemptions  from 
judicial  interference  applies  to  all  Inferior 
legislative  bodies,  so  far  as  their  legislative 
discretion  extends,  but  no  further.  Alpers  v. 
San  Francisco  (C.  0.)  82  Fed.  003;  Davis  t. 
Mayor,  etc.,  of  New  York,  1  Duer  (N.  T.)  461. 
Where  discretion  other  than  legislative  Is 
vested  in  such  a  subordinate  officer  or  trtbu- 
nal,  the  exerdae  of  that  discretion  will  hs 
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■objected  to  cozTectton  If  It  be  afiiiaed. 
When  the  act  la  in  Ita  nature  ministerial  and 
depends  upon  the  existence  or  nonexistence 
of  facts,  If  the  Jnrlsdlction  to  determine  tliat 
fact  be  Tested,  In  the  first  Instance,  In  snch 
Inferior  tribunal.  Its  determination  made  np- 
on  conflicting  evidence  will  not  be  reviewed. 
Tet,  If  die  case  presented  Is  one  where  the 
dedslon  has  been  In  snCh  flat  opposition  to 
the  plain  and  uncontradicted  facts  as  to  force 
the  conclusion  that  the  decision  was  In  bad 
faith,  a  review  by  the  conrts  will  always  be 
open  to  the  agsrlered  party,  as  the  cases 
which  we  shall  cite  will  abundantly  show. 
So  here,  wbttB  It  is  unquestionably  true 
<  that  Jurls^ctlon  to  determine  the  questions 
presented  under  the  petition  Is,  in  the  flrst 
Instance,  vested  in  the  board  of  supervisors, 
ad  declared  in  Glide  v.  Superior  Gourt,  147 
<:^.  21.  81  Pac.  225,  it  does  not  follow,  as 
i^pondmts  cont^d,  that  this  Jurisdiction  is 
exclusive  and  wholly  beyond  the  reach  of  a 
reviewing  court  As  said  by  the  Supreme 
Court  of  the  United  States  In  Fallbrook  Ir^ 
rlgatlon  District  v.  Bradley,  164  U.  S.  168, 
17  Sup.  Ct.  87  (41  L.  Ed.  369) :  "It  may  be 
that  the  action  of  the  board  upon  any  ques* 
tlon  of  fact,  as  to  contents  or  sufficiency  of 
the  petition,  or  upon  any  otb^  fact  of  a  Ju- 
risdictional nature,  Is  open  to  review  In  the 
state  conrts.  It  would  seem  to  be  so  held  In 
Modesto  Irrigation  District  v.  Tregea,  88  Cnl. 
334,  26  Pac.  237.  •  •  •  Very  possibly  a 
decision  by  the  statutory  tribunal,  which  In- 
cluded tracts  of  land  within  the  district  that 
plainly  could  not,  by  any  fair  or  proper  view 
of  the  facts  be  benefited  by  Irrigation,  would 
be  the  subject  of  a  review  in  some  form  and 
of  a  reversal  by  the  courts,  on  the  ground 
that  the  decision  was  based,  not  alone  upon 
no  evidence  In  its  favor,  but  that  It  was  ac- 
tually opposed  to  all  the  evidence  and  to  the 
plain  and  uncontradicted  facts  of  common 
knowledge  and  was  given  In  bad  faith.  In 
such  a  case  the  decision  would  not  have  been 
the  result  of  fair  or  honest,  although  gross- 
ly mistaken,  Judgment,  but  would  be  one  bas- 
ed upon  bad  faith  and  fraud,  and  could  not 
be  conclusive  In  the  nature  of  things."  By 
the  pleading  such  Is  the  case  here  presented. 
The  charge.  In  effect,  is  that,  notwithstand- 
ing the  uncontradicted  proof  In  petitioners' 
favor,  the  board  of  supervisors  arbitrarily 
and  In  gross  disregard  of  the  legislative  man- 
date refuse  to  accord  them  the  right  guar- 
anteed by  the  L^Islature — that  of  having 
their  lands  set  apart  as  an  independent  dis- 
trict Plaintiffs  here  do  not  seek  even  to 
control  the  exercise  of  discretion.  Their  con- 
tention is:  That  by  the  express  declaration 
of  the  I>egislature  a  given  result  must  fol- 
low a  given  state  of  facts,  with  no  room  for 
the  play  of  discretion  upon  the  part  of  the 
board  of  supervisors;  that  they  have  estab- 
lished this  state  of  facts ;  and  that  the  board 
of  supervisors  has  refused  to  declare  the  re- 
sult which  the  Legislature  itself  has  said 
they  must  declare.  In  tbe  Glide  Case^  supra. 
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it  18  held  that  "Jurisdiction  over  these  mat- 
tem  (the  formation  of  reclamation  district^ 
is  primarily  vested  with  the  board  of  super- 
visors, and  that,  so  long  as  the  board  Is  ac^ 
Ing  within  the  scope  of  its  Jurisdiction,  Ju- 
dicial interference  with  Its  proceedings  is 
Iminroper  and  cannot  be  toloated.'*  It  was 
not  held,  and  has  never  by  this  court  been 
held,  that  in  a  proper  case  a  review  of  the 
actltm  of  tbe  bMtd  in  mttSx  matten  would 
not  foe  permitted,  and,  to  iwevent  mlBander^ 
standing,  this  was  particularly  pointed  out 
In  the  oplntons  of  the  concurring  Justices  la 
that  case;  Aa  was  there  well  said  by  tbe 
Gbief  Justice:  "Vested  rights  of  property 
and  contract  rights  are  placed  by  the  Gonstl- 
tntlon  under  the  protectlm  of  the  courts, 
where  alone  Hie  questions  of  law  and  tact 
upim  which  they  depend  can  be  finally  de- 
cided." 

The  writ  of  mandate  may  be  issued  "to 
any  Inferior  tribunal,  corporation,  board  or 
person  to  compel  the  performance  of  an  act 
which  the  law  qiecially  enjoins  as  a  dnty 
resulting  from  an  office,  trust  or  station ;  or 
to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to 
which  he  is  ^titled,  and  from  which  he  Is 
unlawfully  precluded  by  such  Inferior  trl' 
bunal,  corporation,  board  or  person."  Code 
Civ.  Proc.  I  108Q.  As  pointed  out  by  the 
Supreme  Court  of  the  United  States,  man- 
date is  a  flexible  writ,  whose  use  In  modern 
times  has  been  much  extended.  "It  does  not 
He  to  control  Judicial  discretion,  except  when 
that  discretion  has  been  abused;  but  It  Is 
a  remedy  when  the  case  Is  outside  of  the  ex- 
ercise of  this  discretion,  and  outside  of  the 
Jurisdiction  of  the  court  or  officer  to  which 
or  to  whom  the  writ  Is  addressed."  Ex  par- 
te Virginia,  100  U.  S.  339.  25  L.  Ed.  667.  As 
early  as  4  Cal.,  this  court  said:  "It  la  not 
now  denied  that  mandamus  may  be  resorted 
to  by  the  superior  tribunal  to  compel  an  in- 
ferior officer  to  do  the  act  which  Is  sought 
to  be  enforced,  In  all  cases  where  the  of- 
ficer has  no  discretion,  and  when  he  Is  under 
obligation  to  do  the  specific  act.  •  ♦  •  In 
such  cases  the  writ  is  always  liberally  inter- 
posed for  the  benefit  of  the  citizen  and  the 
advancement  of  JusUce.**  McDongall  v.  Bell, 
4  Cal.  179. 

In  Thomas  v.  Armstrong.  7  Cal.  286,  a  writ 
of  mandate  was  sought  The  board  of  su- 
pervisors had  refused  a  license  to  a  ferry 
:  proprietor.  He  applied  for  mandate  to  com- 
pel the  t)oard  to  renew  his  license.  This 
court  said:  "We  think  that  this  section  con- 
fers a  right  upon  the  party  which  cannot  be 
arbitrarily  divested  or  disregarded.  If  it 
were  a  case  in  which  there  was  any  doubt, 
and  the  supervisors  had  exercised  their  dta- 
cretiou,  and  bad  determined,  on  testimony, 
that  tbe  ferry  bad  not  been  properly  kept, 
there  would  be  no  authority  to  Interfere  with 
their  determination;  but  when  th^  act  un- 
der a  mistake  of  law,  and  award  the  license 
to  a  stranger,  under  the  supposition  that  he 
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has  succeeded  to  ttM  rights  of  the  plalntlfl, 
tbelr  orders  mas  be  reached,  and  the  error 
corrected  by  mandamus  or  any  other  proper 
proceeding." 

Id  Stockton  R.  R.  Oo.  t.  Cl^  of  Stockton, 
51  Cal.  328,  it  iB  said:  "Onr  view  of  the  law 
then  was  and  yet  is  that,  if  an  official  dnty 
is  to  be  performed  on  the  happening  of  an 
event,  the  officer  cannot  arbitrarily  or  ca- 
priciously ref.use  to  perform  It  after  the  event 
has  happened,  on  the  plea  that  he  is  not  sat- 
isfied that  it  has  happened.  If  the  fact  ex- 
ists and  Is  established  by  aufflcient  proofs, 
it  Is  bis  le^l  duty  to  be  satisfied  and  act 
accordingly." 

In  Temple  t.  Superior  Court,  70  Cal.  211, 
11  Pac.  699,  mandate  was  sought  to  compel 
the  superior  court  to  hear  a  contempt  pro- 
ceeding which  it  had  refused  to  do,  and  this 
court  declared:  "Under  sncb  circumstances 
the  court  cannot,  by  holding  without  reason 
that  It  has  no  jurisdiction  of  the  proceeding, 
direst  itself  of  Jurisdiction,  and  evade  the 
duty  of  hearing  and  determining  it." 

In  Spring  Valley  Water  Works  v.  San 
Francisco.  82  Cal.  286,  22  Paa  910,  1016,  6 
L.  B.  A.  756.  16  Am.  St  Rep.  116,  the  con- 
tention was  made  that  the  action  of  the 
board  of  supervisors  in  fixing  water  rates 
was  legislative,  and  therefore  not  subject  to 
the  control  of  the  courts,  and  this  court  re- 
plied: "There  are  other  cases  holding  the 
act  to  be  legislative,  but  whether  It  is  judi- 
cial, legislative,  or  administrative  Is  Imma-. 
teriaL  Let  it  be  what  it  may,  It  Is  not  above 
the  control  of  the  courts  In  proper  cases." 

In  Johnston  v.  Superior  Oonrt,  106  Cal. 
666,  39  Pac.  86.  the  superior  court,  being  sat- 
isfied that  doe  notice  to  creditors  had  not 
been  given,  ordered  additional  notice  to  be 
glvea  Upon  application  for  mandate  to  com- 
pel the  superior  court  to  make  Its  decree 
showing  that  due  notice  had  been  given,  the 
facts  were  reviewed,  the  trial  court  found  to 
be  in  error,  and  mandate  issued  accordingly. 

In  Henry  r.  Barton,  107  CaL  6S6,  40  Pac. 
798,  mandamus  was  ordered  to  compel  the 
Issuance  of  a  liquor  license  to  an  applicant 
who  had  complied  with  all  the  provisions  of 
the  ordinance  touching  the  issuance  of  such 
Uc^ise ;  the  trustees  of  the  town  contending 
that  the  matter  of  the  issuance  was  within 
their  discretion. 

In  Keller  v.  Hewitt,  100  Cal.  146.  41  Pac. 
871,  the  applicant  for  mandate  showed  that 
be  had  successfully  passed  the  examination 
entitling  him  to  receive  a  grammar  grade 
certificate  as  teacher,  and  that  the  board  of 
education  arbitrarily  r^sed  to  grant  It  to 
him.  There,  as  here,  the  contention  was 
made  that  the  law  vested  In  the  board  ab- 
solute power  and  discretion  to  determine  the 
qoestkm  Irrespective  of  facts,  and  that  sach 
determlnatl(U  was  final  and  not  subject  to 
review.  It  wm  beld  that  no  such  power  or 
discretton  was  vested,  but  that  the  plain 
Utttf  was  Imposed  apon  "^e  board  to  act  in 


conformity  with  estabUdied  facts,  and  man- 
date was  accordingly  issued. 

In  Hensley  v.  Superior  Court,  111  Cal.  541. 
44  Pac.  332,  the  superior  court  had  refused 
to  make  or  enter  an  order  or  decree  of  due 
notice  to  creditors,  upon  the  ground  that  the 
order  for  notice  to  creditors  vras  not  In  con- 
formity with  the  law.  This  court  In  Issu- 
ing mandate  declared :  "Where,  as  here,  tlie 
law  affixes  a  right  to  spedflc  relief  from 
certain  facts,  and  there  Is  no  question  made 
as  to  the  existence  of  endi  facts,  the  court 
has  no  discretion  to  refuse  the  relief.  In 
such  a  case  the  limit  of  the  discretionary 
iwwer  of  the  court  has  been  reached,  and 
nothing  but  a  clear  duty  remains;  and  If  tiHe 
relief  is  refused,  and  there  Is,  as  in  this  in- 
stance, no  aK>eal  or  other  plain,  speedy,  and 
adequate  remedy,  mandamus  will  lie  to  com- 
pel It" 

Willie,  of  course.  It  Is  the  general  rule 
that  mandamus  will  not  lie  to  control  the 
discretion  of  a  court  or  officer,  meaning  by 
that  that  It  will  not  lie  to  force  the  ex«%Ise 
of  discretion  In  a  particular  manner,  the 
above  cases  abundantly  show  that  mandamus 
will  He  to  correct  abuses  of  discretion,  and 
will  lie  to  force  a  particular  action  by  the 
Inferior  tribunal  or  officer,  when  the  law 
clearly  establishes  the  petitioner's  right  to 
such  action.  Such  Is  the  case  here  presented 
by  the  pleadtogs.  We  are  not  to  be  misun- 
derstood as  holding  that  the  facts  asserted 
in  this  petition  to  liave  been  proved  before 
the  board  of  supervisors  of  Tolo  county  by 
good  and  sufficient  evidence  without  confiict 
are  to  be  tried  by  the  superior  court  de  novo. 
The  hearing  will  be  had  upon  the  same  evi- 
dence presented  to  the  board  of  supervisors. 
Where  a  question  of  fact  Is  doubtful  or  dis- 
puted, the  court  will  not  Interfere  with  the 
determination  of  the  supervisors;  but  if  It 
be  established  before  the  superior  court,  as 
alleged  In  the  petition,  that  the  evidence  be- 
fore the  snpervlsors  was  uncontradicted,  com- 
petent, and  sufficient  to  prove  satisfactorily 
all  matters  required  by  the  Political  Code,  it 
will  become  the  clear  duty  of  the  superior 
court  to  Issue  its  mandate  to  the  board  of 
supervisors  to  accord  to  the  petitioners  the 
right  which  the  stotute  clearly  gives. 

Respondents  urge  that  there  was  a  plain, 
speedy,  and  adequate  remedy  open  to  appel- 
lants by  appeal  under  St  1893,  p.  174,  c.  147, 
which  provides  In  terms  for  an  ap[>eal  from 
the  decision  of  the  board  of  supervisors  to 
the  superior  court  This  provision,  however, 
Is  both  unconstitutional  and  unnecessary. 
Article  6,  §  5,  of  the  Constitution  limits  ap- 
pellate jurisdiction  of  the  superior  court  to 
cases  "arising  In  Justices  and  other  Inferior 
courts  In  their  respective  counties  as  may 
be  prescribed  by  law."  Notwithstanding  the 
quasi  Judicial  functions  which  boards  of  su- 
pervisors are  called  upon  at  times  to  per- 
form, such  boards  are  In  no  sense  courts 
within-  the  pnrvlew  of  ttie  OonstltatlaD.  The 
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statute  Is  tbwefon  onccmstUattonal  and  Is 
unneceaaary,  since  the  writs  of  review  and 
mandamos  are  sofficient  for  the  correction 
of  their  errors.  See  Chinn  v.  Superior  Court 
fS.  F.  Na  6,298,  this  day  decided)  106  Pac. 

The  Judgment  1b  reversed,  and  tiie  cause 
remanded,  with  directions  to  the  trial  court 
to  OTermle  defendants*  demurrer  end  to  pex^ 
mlt  them  to  plead  to  the  merits. 

We  concur:  SHAW,  J.;  ANOBLLCym. 
J.;  8L0SS.J.;  UBLVIN.X;  IX)BiaAN,  J. 

(US  Gal.  482) 

BBIDQES  et  al.     LOS  ANGBLES  PAG  RT. 
(li.  A.  2.299.) 

(Supreme  Oonrt  of  Oallfomia.   Not:  20.  1900. 
Behearing  Denied  Dec.  20,  1009.) 

1.  Maoteb  and  Sebvant  (5  107*)— Safe  Ap- 
puAwcEs— Duty  to  Pubnish. 

A  master  is  liable  for  a  breach  of  duty  to 
famish  safe  appliances,  xesoltlng  In  iajuTj  to 
a  Berrant 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  178,  199;  Dec.  Dig.  t 
lOT.*] 

2.  Master  and  Sebvant  (8  185*1 — Safe  Ap- 

HjIAKCES— DUTT    TO  FnBNISH— DELEGATION 

or  Duty. 

The  obligatiotL  of  a  master  to  furnish  bis 
BerraDts  with  safe  appliances  and  a  safe  place 
for  work  cannot  he  delegated,  and  the  delega- 
tion of  die  duty  to  an  employ^  who  would  for 
other  purposes  be  regarded  as  a  fellow  servant 
of  an  employ^  injured  through  failure  of  the 
duty  would  not  exonerate  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  385 ;  Dec.  Dig.  S  185  •] 

8.  Master  and  Sebvant  101,  102*)— Safe 
Place  and  Applxancbs— Dahqeb  Abisino 
IN  DoiNo  OF  Work. 

Where  the  place  in  which  woA  is  to  be 
done  and  tfae  appliances  to  be  used  by  servants 
are  as  safe  as  can  reasonably  be  expected,  and 
danger  arises  necessarily  in  the  doing  of  the 
woix,  the  master  has  discharged  his  duty  when 
he  has  furnished  to  the  servants  suitable  means 
of  obviating  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  end 
^rvant.  Cent.  Dig.  {  ITS;  Dec  Die.  -H  101, 

4.  Hastxb  and  Servant  (8  186*)— Injxtbt  to 
Sebvant— Acre  of  Feixow  Servant. 

The  failure  of  a  co-employfi  to  use  the 
means  fnmiahed  to  obviate  the  danger  in  the 
wotli  la  tfae  act  <^  a  fellow  servant,  and,  where 
a  company  operating  on  electric  substation  main- 
tained highly  chafed  wires,  and  furnished 
means  whereby  the  current  mij^t  be  shut  oGF,  and 
authorized  the  foreman  of  a  construction  gang 
working  on  the  roof  to  shot  off  tfae  current,  and 
decedent,  one  of  tfae  gang,  was  hilled  by  coming 
Into  contact  with  a  live  wire,  either  because  of 
the  foreman's  failure  to  turn  off  the  current  or 
his  negligence  in  informing  decedent  that  the 
line  was  clear,  the  company  was  not  liable  un- 
der C9v.  Oode,  I  19TO,  prior  to  the  amendment 
of  Uardi  6^  1907  (St  1907,  p.  119,  c  97),  pro- 
viding that  the  master  is  not  liable  for  injury 
to  a  servant  from  the  negligence  of  a  ■  co-em- 
ploy6,  unless  the  negligence  was  committed  in 
the  performance  of  a  duty  the  master  ovres  by 
law  to  a  servant  or  the  master  has  not  used 
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ordinary  care  in  the  selecticm  of  the  cnlpable  em- 
ploye. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  392 ;  Dec.  £Hg.  8  135.*] 

Shaw  and  Lorigan,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  W.  P.  James,  Judge. 

Action  by  O.  S.  Bridges  and  another 
against  tibe  Los  Angeles  Pacific  Railway. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.  Reversed. 

John  D.  Pope,  Geo.  P.  Adams,  and  Gumey 
E.  Newlln,  for  appellant  Anderson  &  An- 
derson and  Thos.  L.  Woolwine,  for  respond- 
ents. 

SLOSS,  J.  A  Judgment  for  $3,000  was  re- 
covered by  plaintiffs  In  this  action  for  the 
death  of  their  son,  O.  R.  Bridges.  The  de- 
ceased was  in  the  employ  of  the  defendant 
as  an  electrician  s  helper,  and  was  Icilled 
by  coming  in  contact  with  a  higlily  charged 
electrical  wire  In  a  substation  of  the  de- 
fendant This  Is  an  appeal  by  defendant 
from  an  order  denying  its  motion  for  a  new 
trial.  The  allegation  of  the  complaint  Is 
that  the  defendant  "carelessly  and  negligent- 
ly failed  and  neglected  to  furnish  the  sold 
O.  R.  Bridges  with  a  safe  place  to  woric,  in 
this:  that  the  defendant  carelessly  and 
llgently  ordered  and  directed  the  said  O.  B. 
Bridges  to  go  among  some  highly  charged 
live  electrical  wires  from  which  it  had  care- 
lessly and  negligently  failed  and  neglected 
to  disconnect  or  cut  off  the  electrical  cur- 
rent, whereby  the  said  O.  R.  Bridges  came 
Into  contact  with  one  or  more  of  the  said  live 
wires  and  received  therefrom  a  heavy  ahock 
of  electricity,  from  the  effects  of  whlcb  he 
died." 

The  following  facts  may  fairly  be  said  to 
appear  without  contradiction:  In  June, 
1906^  which  was  prior  to  the  amendmoit  of 
March  6,  1007  (St  1907,  p.  119^  c.  97),  section 
1070.  CHt.  Code,  relative  to  the  UabllUy  of  an 
mployer,  O.  R.  Bcldcea  had  been  In  tlie  em- 
ploy of  defendant  u  a  helper  tm  about  alz 
months.  He  was  a  member  oi  the  construc- 
tion gang,  which  was  undor  the  charge  of 
one  Scott  as  foreman.  On  the  day  of  the 
accident  this  gang  was  engaged  in  the  effort 
to  Install  or  move  a  piece  of  machinery  at 
the  Ocean  Park  substation.  To  do  this,  it 
was  necessary  to  fiBsten  a  chain  block  to  a 
timber  whldi  was  to  be  attached  to  the  jap- 
per  part  of  the  building.  The  timber  Ifaielf 
was  to  be  hoisted  by  means  of  a  rope  and 
pulley.  Bridges  started  up  a  ladder  with 
the  rope.  Before  getting  to  the  top,  he  aA- 
ed  whetiier  the  line  was  clear.  Somebody 
answered  that  it  was.  Bridges  went  <»i, 
walked  across  a  truss  supporting  the  roof 
until  he  came  to  several  hU^y  charged 
wires.  In  attempting  to  climb  ovw  tbenif  be 
came  tn  contact  with  one  or  more,  and  re- 
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c«lved  the  BboCk  which  caosed  his  death. 
The  current  at  the  BUbBtatttm  was  nmtroUed 
by  a  Bwitcht  which,  If  projterlf  tamed,  wovld 
have  cut  the  coimt  out  from  the  wires.  It 
was  this  coDdltlon  that  Bridges  referred  to 
vhea  aaklDg  whether  the  line  was  dear. 
The  fact  was  Uiat  the  switch  had  not  been 
turned,  and,  as  the  result  showed,  the  cur- 
rent was  flowing  through  the  wires. 

Before  the  work  was  undertaken,  the  chief 
openXae  of  the  defendant  had  tnstrueted 
Scott,  the  foreman  of  the  construction  gang, 
to  "open  the  line";  I.  e.,  to  cut  off  the  cur- 
rent The  line  was  used  for  lighting  pur- 
poses. It  fed  "only  a  few  lights  and  was 
not  Important."  If  this  order  had  been  car- 
ried out,  DO  Injury  would  hare  resulted  to 
any  one  coming  in  contact  with  the  wires. 
The  duty  of  shutting  off  power  rested  on  the 
operators.  No  one  else  (except  Scott  and  the 
chief  operator)  did  that  kind  of  work.  There 
were  other  facts  shown,  but  we  have  stated 
all  that  we  think  have  any  bearing  npon  the 
one  point  which  we  shall  consider;  1.  e.. 
whether,  on  these  facts,  the  only  negligence 
shown  was  not  that  of  a  fellow  servant  of 
the  deceased— a  default  for  which  the  de- 
fendant la  not  liable.  Civ.  Code,  |  1970.  It 
is,  of  course,  thoroughly  settled,  as  a  gen- 
eral mie,  that  the  obll^tion  of  the  master 
to  furnish  to  his  employes  safe  appliances 
and  a  safe  place  for  work  is  one  that  can- 
not be  delegated,  and  that,  for  a  breach  of 
this  dnty,  resulting  in  injury  to  a  servant, 
the  master  is  liable.  He  will  not  be  exon- 
erated by  the  fact  that  he  may  have  intrust- 
ed the  furnishing  of  a  safe  place  and  appli- 
ances to  an  employ^  who  would,  for  other' 
purposes,  be  regarded  as  a  fellow  servant  of 
the  party  injured.  Donnelly  v.  S.  F.  Bridge 
OO.,  117  Cal.  417,  49  Pac.  559.  But  this  rule 
la  subject  to  a  qualiflcatlon  which  appears  to 
us  to  have  plain  application  to  the  facts  of 
this  case.  Where  the  place  in  which  the 
work  is  to  be  done  and  the  appliances  to  be 
used  are  in  themselves  as  safe  as  can  rea- 
sonably be  rapected,  and  the  danger  arises 
necessarily  In  the  doing  of  the  work,  the 
master  has  disehai^ed  his  dnty  when  he  has 
furnished  to  the  employe  suitable  means  of 
obviating  the  danger.  Hie  failure,  on  the 
part  of  a  co-employ$,  to  use  such  means,  is 
the  act  of  a  fellow  servant.  It  is  not  the 
breach  of  a  duty  which  rests  npon  the  mas- 
ter as  a  nondelegable  duty.  This  rule  is 
analogous  to  that  applied  In  \ases  where 
"several  persons  are  employed  to  do  certain 
work,  and  by  the  contract  of  employment, 
either  express  or  Implied,  the  employes  are  to 
adjust  the  appliances  by  which  the  work  is 
to  be  done.**  Bums  v.  Bennett  99  Cal.  S63, 
33  Pac.  916.  It  Is  difficult  to  define  with  pre- 
cision the  limits  of  this  doctrine.  It  Is  best 
set  forth  by  a  statement  of  some  of  the  cases 
in  which  it  has  been  given  effect 

In  Daves  v.  8.  P.  Co.,  98  Oal.  10.  82  Pac. 
706t  36  Am.  St  Bep.  138,  a  section  hand  was 


killed  by  a  Izaln  which  bad.  run  Into  an  open 
switch.  The  foreman,  who  should  have  clos- 
ed tlie  switch,  bad  failed  to  perform  his  du- 
ty, and  the  accident  was  due  to  this  neglect 
Far  such  neglect  the  master  was,  as  was 
held,  not  liable;  the  court  saying:  "The  dn- 
ty violated  did  not  relate  to  the  place  of 
work,  but  to  the  negligent  use  of  an  appli- 
ance or  Instrumentality  whidi  was  proper 
and  suitable  for  the  purpose  for  which  it 
was  furnished  by  the  mastor,  and  such  use 
of  it  was  simply  a  detail  of  the  work  or 
management  of  the  business,  therefore  a  du- 
ty  of  the  servant,  which  he,  and  not  the  mas- 
ter, was  bound  to  perform."  The  same  prin- 
ciple was  a^vlied  in  Donnelly  v.  S.  F.  Bridge 
Co.,  supra,  where  the  plaintiff,  working  under 
a  pile  driver,  was  injured  by  a  block  thrown 
from  above  by  a  fellow  servant  Before 
throwing  any  blocks,  the  latter  was  accus- 
tomed to  ask  the  superintendent  whether  all 
was  clear  below,  and  on  this  occasion  the 
superintendent  bad  negligently  answered  the 
question  in  the  affirmative.  So  in  Donovan 
v.  Ferris,  128  Oal.  48,  60  Pac.  519,  79  Am. 
St  Rep.  20,  where  the  negligence  consisted 
in  falling  to  warn  a  workman  in  a  Quarry 
that  blasts  In  a  neighboring  tunnel  were 
about  to  be  exploded.  In  Miller  v.  Centralia 
Pulp,  etc.,  Co.,  134  WTs.  316,  113  N.  W.  9E^ 
13  L.  B.  A.  (N.  S.)  742,  the  plaintiff  was  in- 
jured by  falling  into  an  elevator  shaft  His 
fall  was  due  to  insufficient  lighting  of  the 
shaft  and  the  cause  of  the  want  of  light 
was  the  negligence  of  a  co-employ6  whose 
duty  it  was  to  keep  the  place  properly  light- 
ed. "The  fact"  Bays  the  court  "that  a  work- 
ing place  may  be  rendered  unsafe  by  reason 
of  the  negligent  operation  by  an  employ^  of 
an  appliance  fnmlshed  by  the  master  does 
not  preclude  the  master  from  committing  the 
operation  of  such  an  appliance  to  a  com- 
petent employ^  and  any  Injury  to  an  em- 
ploy«  due  to  such  negligent  operation  of  the 
appliance  fs  not  a  failure  of  duty  by  the  mas- 
ter to  furnish  a  safe  place  or  appliance,  but 
is  a  neglect  of  the  servant  in  the  conduct  ot 
a  common  employment."  Where  a  workman 
engaged  in  pourlnjg' molten  iron  into  a  mold 
was  Informed  by  the  superintendent  that  the 
molds  were  all  right,  whereas  in  fact  they 
were  too  damp,  it  was  held  that  an  Injury 
resulting  from  a  blowing  out  of  the  iron  by 
reason  of  such  dampness  was  not  attributa- 
ble to  the  employer's  failure  to  use  due  care 
in  providing  safe  appliances.  Whittaker  v. 
Bent  167  Mass.  588.  46  N.  E.  121.  Stin  clos- 
er in  their  facta  to  the  present  case  are  Til- 
ley  V.  Rockingham  County  I*.  &  P.  Oo.,  74  N. 
H.  316,  6r7  Atl.  MO,  and  Guest  v.  Edison  Il- 
ium. Co.,  150  Mich.  438,  114  N.  W.  226.  In 
the  former  the  plaintiff,  while  engaged  In 
cleaning  out  a  hydraulic  main,  was  injure 
ed  by  an  explosion  of  gas  which  bad  been 
allowed  to  enter  the  main.  The  gas  could 
have  been  kept  out  by  the  use  of  valves  at- 
tached to  the  main,  and  It  was  the  ^utj 
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the  foreman  to  close  these  Talres.  It  was 
held  that  the  onployer  was  not  responsible 
for  the  failure  <tf  the  forranan  to  discharge 
this  dat7.  In  Ouest  r.  EUlson  Go.  the  plain- 
tlff  was  working  upon  some  electric  wires 
from  which  the  current  had  been  cut  oft  by 
the  opening  ot  a  switch.  The  foreman  had 
told  him  that  be  would  see  that  the  switch 
was  ^ept  open.  This  he  forgot  to  do.  The 
switch  was  closed,  and  plalntlSF  sustained  In- 
juries. An  order  directing  a  verdict  for  the 
defendant  was  sustained  upon  appeal;  the 
court  holding  that  the  only  n^llgence  shown 
was  that  of  a  fellow,  servant  See,  also,  Dix- 
on T.  Winnipeg,  etc.,  B.  R.  do.,  11  Man.  Bep. 
52& 

Upon  the  reasoning  of  these  cases.  It  most 
be  bekt  that  the  evidence  was  Insnfflclent  to 
show  any  negligence  for  which  the  appellant 
Is  responsible.  There  Is  no  claim  that  the 
wires,  switches,  and  other  appliances  were 
not  suitable,  or  that  they  were  not  reason- 
ably safe  for  the  purposes  to  which  they 
were  applied.  It  Is  not  charged  that  the  de- 
fendant failed  to  exercise  due  care  In  tbe 
selection  of  its  employes.  Tbe  accident  was 
caused  by  the  fault  of  Scott,  either  In  In- 
forming Bridges  that  tbe  line  was  clear  or 
In  falling  to  turn  the  switch.  In  eltber  view 
this  negligence  was  that  of  a  fellow  servant 
in  tbe  operation  of  the  details  of  work  for 
whlcb  proper  appliances  had  been  furnish- 
ed. The  employer,  having  provided  safe 
means  for  doing  tbe  work,  does  not  Insure 
the  employ^  against  the  negligent  failure  of 
co-employ$s  to  use  such  means.  The  dnty 
of  adjnstlng  tbe  appliances  to  the  varying^ 
requirements  of  tbe  work  to  be  done  may  be' 
delegated  to  servants. 

Tbe  order  denying  a  new  trial  Is  reversed. 

We  concur:  ANGELLOTTI,  J.;  MEL- 
VIN,  J.;  BBNSHAW,  J. 

SECAW,  J.  I  dissent  Bridges,  the  de- 
ceased, was  working  4inder  Scott  who  was 
foreman.  He  was  one  of  a  party  of  work- 
men doing  construction  work  at  different 
places  along  the  line  of  the  defendant's  rail- 
way. Neither  Scott  nor  any  of  the  men,  had 
any  authority  to  shut  ott  the  electricity.  It 
Is  obvious  tbat  the  swlttdieB  would  often  be 
far  awt^  from  the  men  working  along  the 
Jine.  and  that  the  control  of  the  current  could 
not  conveniently  be  a  part  of  their  work, 
or  within  their  province.  Tbe  evidence 
shows  that  one  Peacock  was  chief  operator 
of  the  defendant  company,  and  that  It  was 
bis  duty  to  turn  off  the  current  when  nec- 
essary to  Insure  the  safety  ot  men  at  work 
on  tbe  lines,  and  that  none  of  the  men  at 
work  with  Bridges  were  authorized  to  do 
sa  I  think  the  main  opinion  makes  an  un- 
warrantable assumption  In  saying  that  men 
engaged  In  the  troric  with  the  deceased  were 


furnished  with  ■'suitable  means  of  obviat- 
ing tbe  danger.**  Th^  had  no  authority  to 
do  the  act  whldi  alone  would  ranove  it  &nd 
there  Is  no  evidence  that  the  means  were  at 
hand,  or  undw  ttielr  contnd.  Peacock's  di- 
rection to  Scott  to  turn  off  the  current  did 
not  make  It  a  part  of  the  work  In  which  the 
men  were  ragaged,  nor  make  Scott  ss  to 
that  act  &  fellow  servant  with  them.  He 
was,  for  that  purpose,  a  principal,  and  bis 
failure  to  turn  It  ott  was  the  negligence  of 
the  defendant 

I  concur  hi  the  foregoing  dlssentli^  opin- 
ion:  LOBIGAN,  J. 


(US  CaL  GST) 

SHANNON  V.  CHBNBT  et  at   (S.  F.  S,149.) 
{Supreme  Court  of  California.   Nov.  24,  1009. 
Rehearing  Denied  Dee.  23,  1900.) 

1.  EZCHAHOBS   (I    7*)— PBOPEBTr    Ul-  SSAT— 

TaANBFEB. 

A  Beat  in  a  stock  exchange,  so  far  as  it 
is  property,  is  subject  to  tbe  rules  of  the  ex- 
change, and  a  sale  thereof  most  be  In  snbordlna- 
tioa  to  such  rales. 

[Ed.  Note. — For  other  cases,  see  Exchanges, 
Cent.  Dig.  li  8-10;  Dee.  Dig.  |  7.*] 

2.  Exchanges  (8  7*)  —  Pbopertt  is  Seat  — 
TBAHSFEa— Rights  of  Tbahbfebee. 

An  assignment  of  a  seat  In  a  stock  exchange 
to  secure  a  debt  due  from  the  owner  gives  toe 
assignee  only  the  rights  of  the  assignor  subject 
to  the  rules  of  the  exchange. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
C^nt.  Dig.  S  10;  Dec.  Dig.  S  7.*] 

3.  Exchanges  (8  7*)— Property  in  Skai>— 
Tbansfeb— Rights  of  Tbahsfebbb. 

An  assiniee  of  a  seat  la  a  stock  exdiange 
under  an  assignment  to  secnre  a  debt  due  from 
the  owner,  who  fails  to  present  his  claim  In  the 
manner  and  within  the  time  prescribed  by  the 
rules  of  the  exchange.  Is  barred  from  partici- 
pating  in  an  award  of  tbe  exchange  baaed  on 
claims  of  members  and  others  duly  filed  against 
such  owner, 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent.  Dig.  $  10;   Dec  Dig.  8  7.*] 

4.  Exchanges  (8  14*)— Assignee  or  Seat- 
Action  s—Pabties. 

Where  an  assignee  of  a  seat  In  a  stock  ex- 
chanee,  under  an  assignment  to  secure  a  debt 
due  from  the  owner,  sued  the  owner  and  the  ex- 
change and  its  president  for  a  personal  judg- 
ment against  tbe  president,  who  had  sold  tbe 
seat  for  an  amoant  greater  than  tbe  assignee's 
claim,  holders  of  claims  against  tbe  owner  were 
necessary  parties,  and,  where  they  were  not 
made  parties,  a  personal  judgment  against  the 
president  was  erroneous. 

[Ed.  Note. — For  other  ca}>es,  see  Exchanges, 
Cent  Dig.  8  17;  Dec.  Dig.  |  14.*] 

6.  Exchanges  (}  14*)— Assignee  or  Seat- 
Actions— Parties. 

An  assignee  of  a  seat  In  a  stock  exchange, 
in  an  assignment  to  secare  a  debt  due  from  the 
owner,  may  not  sue  the  exchange  or  its  presi- 
dent for  the  debt ;  but  be  must  first  obtatn 
judgment  against  the  owner,  and  then  take  snp- 

Slemental  proceedings  to  participate  in  the  fond 
erived  from  a  sale  by  the  exchange  of  the  seat 
by  bringing  in  all  claimants  of  tbe  owner.' 

[Ed.  Note.— For  other  cases,  see  Exchangee, 
Cent  Dig.  8  17;  Dec.  Dig.  8  14.*] 
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Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Franclaco; 
Jas.  M.  Troutt,  Judge. 

Action  by  Samuel  Shannon  agalnat  R.  Ij. 
Cheney  and  others.*  From  a  judgment  for 
plalntlfT,  defendant  the  San  Franclaco  Stock 
and  Exchange  Board  and  another  appeal. 
Reversed  and  remanded. 

Altkea  &  Altken,  for  appellantB.  Roger 
JobttsoD,  for  respondent. 

HBLTIN.  J.  Plaintiff  brovgbt  this  action 
to  collect  from  defendant  Cheney  a  debt 
amounting  to  something  more  than  $2,000, 
evidenced  by  four  promissory  notes  and  se- 
cured by  what  purported  to  be  an  assign- 
ment of  Bald  Cheney's  seat  In  the  San  Fran- 
<^o  Stock  and  Exchange  Board.  The  orig- 
inal defendants  were  the  stock  and  exchange 
board,  Mr.  Cheney,  and  certain  others  de- 
scribed by  fictitious  names.  A  personal 
Judgment  against  defendant  Cheney  was 
prayed  for,  end  the  court  was  asked.  In  ad- 
dition to  the  usual  request  for  general  re- 
lief, to  appoint  a  receiver  to  sell  the  seat 
and  to  apply  the  proceeds  of  snch  sale  to- 
ward the  payment  of  ihe  debt  and  costs. 
The  stock  and  exchange  board  answered,  al- 
leging that  under  Its  constitution  and  laws 
the  seat  of  defendant  Chen^  had  reverted 
to  the  board  npon  the  failure  of  Cheney  to 
pay  certain  claims  of  members  against  him, 
found  by  tbe  board's  committee  to  be  due, 
and  that  these  claims  amounted  to  more 
than  the  value  of  the  seat  In  question.  The 
defendant  Cheney  appeared  and  confessed 
judgment.  By  permission  of  the  court, 
plaintiff  filed  a  supplemental  complaint,  mak- 
ing A.  B.  Ruggles,  as  president  of  tbe  stock 
and  exchange  board,  a  party  defendant;  al- 
leging that  since  the  commencement  of  the 
action  said  Ruggles,  pretending  to  act  by 
authority  of  the  board  and  the  provisions  of 
Its  constitution,  had  sold  the  seat  in  question 
for  an  amount  greater  than  plalntlfTs  claim; 
and  praying  for  a  personal  Judgment  against 
said  Ruggles,  as  well  as  one  against  the 
board.  Judgment  was  rendered  as  prayed  in 
favor  of  plaintiff.  Appeals  therefrom  and 
from  an  order  denying  their  motion  for  a 
new  trial  are  taken  by  the  San  Francisco 
Stock  and  Exchange  Board  and  by  A.  B. 
Haggles. 

The  constitution  of  the  stock  and  ex- 
change "board  contains,  among  others,  the 
following  provisions:  "Any  member  falling 
to  meet  his  engagements  In  the  board  shall 
be  suspended  until  he  has  settled  with  his 
creditors."  "Any  member  who  has  been  sus- 
pended for  six  months,  and  who  has  not 
made  a  satisfactory  settlement  of  bis  con- 
tracts in  the  board  during  that  time,  shall 
be  deprived  of  all  privileges  of  membership, 
and  his  seat  shall  revert  to  the  board. 
•  •  •  Whenever  any  member  shall  have 
been  deprived  of  all  privileges  of  member- 
ship •  *  •  the  president  of  the  board 
Hhall  call  a  meeting  of  the  creditors  la  the 


board  of  such  person,  who  shall  thereupon 
present  to  him  their  several  claims  against 
the  delinquent,  and  the  president  In  all  such 
cases  shall  be  ex  officio  a  trustee  for  such 
person  and  for  his  creditors  in  tbe  board,  and 
the  said  trustee  shall  be  vested  with  all  the 
rights  and  privileges  formerly  held  by  such 
person  In  the  hoard,  and  shall  dispose  of  the  ■ 
same  In  the  same  manner  that  a  person  re- 
tiring In  good  standing  may  dispose  of  his 
seat  and  privileges.  The  proceeds  of  any 
such  disposition  so  made  shall  be  devoted 
by  the  said  trustee  to  discharging  tbe  obliga- 
tions due  by  such  person  to  members  of  the 
board,  and  any  surplus  remaining  shall, 
after  having  satisfied  all  other  claims  against 
him,  be  delivered  to  the  delinquent  or  to 
any  person  authorized  to  receive  the  same." 
It  Is  further  provided  In  the  constitution 
that  the  proceeds  of  sales  of  seats  shall  be 
applied  to  tbe  benefit  of  members  exclusive 
of  outside  creditors,  "unless  there  shall  be  a 
balance  after  tbe  claims  of  the  members  are 
paid  In  full,"  and  that  the  seat  and  privi- 
leges of  every  member  during  his  connection 
with  the  board  shall  be  deemed  "a  continu- 
ing security  to  all  members  of  the  board 
with  whom  he  may  deal,  according  to  Its 
rules  for  the  performance  of  bis  contracts 
and  the  fulfillment  of  his  engagements." 
The  court  found:  That  the  constitution  and 
by-lawa  of  the  board  contained  the  provi- 
sion set  forth  In  the  answer  prior  to  April 
10,  1907,  when  the  new  constitution  and 
rules  were  adopted;  that  defendant  Cheney 
agreed  to  be  bound  by  the  constitution  and 
by-laws  while  a  member,  but  not  otherwise: 
that  the  claim  of  Hlnkle,  another  member 
of  the  board,  against  defendant  Cheney,  was 
filed  September  27,  1906;  that  thereafter  a 
committee  of  arbitration  acted,  reporting  to 
the  board  Cheney's  indebtedness  to  Hlnkle 
in  the  sum  of  $2,112.50;  that  the  report  was 
adopted  by  the  board,  and  Cheney  was  sus- 
pended on  October  10,  1906;  that  within  30 
days  thereafter  claims  against  Cheney,  ag- 
gregating more  than  $3,900,  were  filed  with 
the  board;  but  that  none  of  them  arose  from 
the  failure  of  said  Cheney  to  comply  with 
his  engagements  In  the  board;  that  plain- 
tiff had  never  filed  any  dalm  with  said 
board;  that  Cheney  falling  for  six  months 
after  October  10,  1906,  to  settle  any  claims 
against  him,  was  on  April  10,  1907,  depriv- 
ed of  all  privileges  of  membership  in  the 
board;  that  in  May,  1907,  after  the  com- 
mencement of  this  action,  a  committee  ap- 
pointed to  adjust  all  claims  filed  against 
Cheney,  reported  that  he  owed  the  amounts 
demanded,  aggregating  $6,697;  but  that  said 
report  was  never  presented  to  nor  adopted 
by  the  board;  that  on  June  SO,  1907,  Rug- 
gles sold  the  seat  for  $5,500;  and  that  no 
other  proceedings  had  ever  been  taken  by 
the  creditors  in  the  board  to  establish  or  to  - 
enforce  their  claims  against  R.  L.  Cheney. 

That  there  can  be  no  sale  of  a  "seat"  or 
the  privilege  of  tranaacttns  boslneea  In  a 
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atodc  exchange  except  In  BnlxRillnatlon  to 
the  roles  of  such  exchange  la  too  well  set- 
tled 1»  require  very  much  discussion.  This 
prlTllege,  bo  far  as  It  Is  property  at  all,  Is 
snhject  to  tbe  conditions  and  qnallflcatlons 
which  "entered  Into  and  became  an  Incident 
,  In  the  property  when  It  was  created,  and  re- 
mains  part  of  It  Into  whose  hands  soever  It 
may  come."  Hyde  t.  Woods,  94  U.  S.  523, 
24  U  Ed.  264.  It  Is  "a  personal  privilege 
of  helug  and  remaining  a  member  of  a  rol- 
untary  association  with  the  assent  of  the 
association."  Lowenberg  t.  Greenebaum, 
90  Cal.  162,  33  Paa  794,  21  L.  H.  A.  399,  37 
Am.  St  Rep.  42.  Or,  as  expressed  In  the 
case  of  San  Francisco  r.  Anderson,  108  Cal. 
70,  36  Pac.  42  Am.  St  Rep.  98:   "It  Is 

a  mere  right  to  belong  to  a  certain  associa- 
tion with  the  latter'B  consent  and  to  enjoy 
certain  personal  privileges  and  advantages 
which  flow  from  membership  of  such  asso- 
ciation. Those  privileges  and  advantages 
cannot  be  transferred  without  the  consent 
of  the  association,  and  a  forced  sale  of  them 
would  not  give  to  the  purchaser  the  right 
to  occupy  said  seat"  Cheney's  property  In 
the  seat  being  therefore  qaallfied,  and  sub- 
ject to  the  provisions  of  the  constitution  and 
by-laws,  plaintltt  Shannon  could  take  by  the 
attempted  assignment  no  greater  right  nor 
superior  ownership  than  that  which  his  as- 
signor possessed.  Elxamlnlng  that  constitu- 
tion, we  find  a  provision  that  "a  person  not 
a  member  of  the  board  shall  have  the  right 
to  bring  a  claim  against  a  member  of  the 
said  board  arising  from  any  transaction  In 
stocks  or  money  loaned  during  his  member- 
ship," In  a  certain  manner  there  stated, 
"and  not  otherwise."  There  is  no  showing 
that  plaintiff  ever  compiled  with  this  re- 
quirement The  by-laws  provide  that  *'all 
claims  of  members  and  nonmembers  against 
said  delinquent  member  must  be  filed  with 
the  secretary  of  the  board  within  thirty  days 
after  the  adoption  of  the  report*  (recom- 
mending suspension),  and  "no  claims,  unless 
flied  within  thirty  days,  •  •  •  will  ever 
be  recognized  or  enforced  by  the  board." 
The  findings  of  the  lower  court  show  that 
Shannon  failed  to  present  his  claim  within 
the  limit  of  time  above  mentioned,  or  at 
all.  This  would  bar  him  from  participating 
In  the  award  of  the  board.  If  any,  based  up- 
on claims  of  members  and  other  persons, 
duly  filed.  He  must  therefore  have  recourse 
to  his  remedy  as  a  general  creditor  of  de- 
fendant Gbeney  to  the  surplus,  If  any  there 
be,  after  the  sale  of  the  seat  and  the  pay- 
ment of  claims  duly  filed  and  adjudicated, 
according  to  the  constitution  and  by-laws  of 
the  board.  The  findings  of  the  superior 
court  are.  In  substance:  Tbat  there  was 
such  surplus,  because  It  has  adjudged  that 
the  claims,  except  that  of  Hlnkle,  were  not 
debts  arising  from  the  failure  of  Cheney  to 
comply  with  his  engagements  In  the  board; 
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and  that  there  had  never  been  any  action  or 
the  board  with  reference  to  the  report  of 
the  committee  to  the  effect  that  Cheney  was 
Indebted  to  all  of  the  claimants.  Bat  these- 
adverse  dalmants  are  not  parties  to  this  ac- 
tion. They  have  had  no  day  In  court  Yet 
the  findings  delude  them  from  participation 
In  the  fund  realized  from  the  sale  of  Chen- 
ey's seat  held  by  Ruggles  as  trustee  under 
the  provision  of  the  constitution  quoted  here- 
in. If  Shannon  could  maintain  any  action- 
against  defendants  Ruggles  and  the  board, 
he  could  only  do  so  by  making  the  TarIou» 
claimants  parties.  The  trustee  Is  here  con- 
fronted with  a  perewial  Judgmrat  on  the 
one  hand,  and.  on  the  othw,  a  finding  of  the 
board's  committee,  whldi  the  board  maj 
perhaps  adopt,  that  sums  In  excess  of  the 
trust  fond  are  due  to  members.  To  be  man, 
the  court  In  this  action  has  found  that  som» 
of  these  credltwa  have  not  perfected  their 
claims;  but,  as  they  are  not  parties,  they 
are  not  bound  by  tbat  jodgment;  and  may 
In  another  action  establlsb  their  rl^ts  to 
the  fund  in  qnestlon.  For  hla  protection, 
and  In  Justice  to  him,  they  sbonld  be  made 
parties.  Deerlng  t.  lUchiirdaon-KlmbaU  COi, 
lOe  OaL  S3,  41  Pac.  801.  The  personal  Judg- 
ment against  Bugles  Is  clearly  erroneous. 

But  as  Sbannim  Is  a  general  creditor  of 
Glienfiiy,  and  as  fliere  Is  no  prirltr  of  am- 
tract  between  blm  and  the  sto^  and  ex- 
change board,  Uila  action  will  not  lie  against 
that  assoclatKm  nor  Its  president  The  pn^ 
«r  course  of  plaintiff  would  be  by  supple- 
mental proceedings  utter  Judgment  against 
Cheney,  to  partlcUwte  In  the  trust  fond,  and 
even  that  he  could  not  do  without  bringing 
in  all  the  claimants.  Matteson,  eta,  iUg. 
Oo.  T.  Oonley,  144  CaL  483,  77  Pac.  KM2. 

Other  questions  are  presoited  by  the  rec- 
ord; but  we  do  not  think  tbey  need  be  ^s- 
cassed,  in  view  of  our  cmduslons  wltb  ref- 
erence to  plalntUTs  status  as  a  daimant  of 
a  part  of  the  fund  realised  from  the  sale  of 
defendant  Cheney's  prlvO^es  as  a  member 
of  the  stock  and  exchange  board. 

The  ludgment  la  reversed,  and  the  cause 
remanded. 

We  ConcUR  HBNSHAW,  J.;  LORIOAN,  J. 


(IM  CaL  57S) 

MITOHBUf  r.  CALIFORNIA  &  O.  a  8.  & 

CO.    (8.  F.  5,008.) 
(Supreme  Conrt  of  Callfoniia.    Nov.  26,  1900; 

Rehearing  Denied  Dec  23,  1909.) 
1.  New  Tbial  fil  181*)— fiTATmsnr— Pskpau- 

TION— Tnre— KXTKNSIOW— DXLAT. 

Code  Civ.  Proc.  8  1054.  provides  that  the 
udge  of  the  saperior  court  in  which  an  action 
3  pending  may  extend  the  time  (or  the  prepara- 
tion of  the  statement  on  a  new  trial,  but  not  to 
exceed  30  days  wlthoat  the  consent  of  the  ad* 
vene  party.  Defendant's  notice  of  motion  for 
a  new  trial  was  served  Apr!)  15,  1907,  and  the 
clerk  of  defendant's  attorney  thereafter  secured 
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orden  from  the  Jodge  exteodlng  the  time  to 
aerre  the  propoeed  statement  until  June  23d. 
Before  the  ea^ration  of  this  time,  and  during 
the  absence  of  the  Judge  who  had  signed  the 
prevlons  orders,  one  ot  hla  assodates  granted  a 
further  extension  to  July  S,  1907.  On  July  2d 
the  propfwed  statement  was  served,  and  on  the 
same  day  plaintiff  moved  to  vacate  the  last  order 
for  lack  of  Jnrlsdictioo,  whereiQwn  defendant^ 
attoniey  applied  for  relief  on  the  ground  of 
mistake  and  ezcnsable  neglect,  as  authorized 
by  section  473,  and  averred  that  after  April 
15th  he  had  been  engaged  In  other  cases,  and 
had  beoi  ill  during  a  large  part  of  tbe  month 
<rf  June,  that  he  had  intrusted  the  matter  to 
his  clerk,  vrho  had  informed  him  that  he  had 
obtained  more  time,  and  that  the  attorney  believ- 
ed be  had  obtained  it  by  stipulation;  it  ap- 
pearing that  the  clerk  had  failed  to  remember 
the  expiration  of  Act  Juue  3,  1900  (St  Ex. 
Sees.  1906,  p.  9,  c.  6),  allowio;  courts  to  ex- 
tend tbe  time  not  exceeding  90  daya  by  limita- 
tion on  the  last  day  of  Febmaiy,  1907.  Held, 
that  defendant  was  entitled  to  iw  relieved  as 
prayed. 

[Ed.  Note.— For  other  eases,  see  Nfrw  Trial, 
Oott  Dig.  i  268;  Dec  Die.  I  131.*] 

2.  Action  (g  66*)— Oonstbuction  of  Statittb 

—Relief  frou  EzcnaABLS  Nkqlbct. 

Oode  Civ.  Froc  |  473.  authorizing  relief 
from  a  dtfanlt  caused  by  a  failure  to  perform 
an  act  within  tbe  time  preeerlbed  in  case  of  mis- 
take, inadvertence,  surprise,  and  excusable  neg- 
lect, is  a  remedial  provision  to  be  liberally  con- 
strued in  order  that  cases  may  be  determined 
opon  their  substantial  merits. 

[Bd.  Nota.—For  other  eases,  see  Action,  Cent, 
Vtg.  I  787;  Dec  Dig.  {  66.*] 
&  AcnoH  fl  66*)  —  CoNSTBucmoit  —  RKLisr 

Against  Defaclt  —  Mibtaee  or  Faot  ob 

Law. 

Code  C^v.  Proa  I  473,  authorizing  the  court 
to  mnt  relief  from  defiiults  caused  by  mistake, 
inadvertence,  surprise,  and  excusable  neglect 
extends  to  both  cases  of  mistake  ot  law  and  fact. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  f  737;  Dec  Dig.  |  66.*] 

4.  Appeal  and  Ebrob  (S  977*)— Nbw  Tbiait- 

STATEUENT  —  BBTTLEICBITT  —  TUf  B— DlSCBK- 
TIOW. 

The  Supreme  Oonrt  wUl  not  disturb  an  or- 
der refu^ng  to  relieve  a  party  against  a  default 
in  failing  to  prepare  a  statement  on  a  motion 
for  a  new  trial  within  the  time  prescribed,  unless 
abuse  of  dtsciMion  is  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  I  8861;  Dec  Dig.  |  OT7.*] 

Department  2.  Appeal  from  Superior 
Court  City  and  County  of  San  B^ancisco; 
ThoB.  F.  Graham,  Judge. 

Action. by  James  Mltch^  against  tbe  Cali- 
fornia St  Oregon  Coast  Steamship  Company. 
From  an  order  granting  plalntifiTs  motion 
to  set  aside  an  order  extending  the  time  for 
service  of  defendant's  statement  on  motion 
for  new  trial,  and  from  an  order  denying  de- 
fendant's motion  for  relief  under  Code  dr. 
Proc  f  473,  in  the  settlonent  of  a  statement 
for  a  new  trial,  the  pit^Kwed  draft  of  which 
had  not  been  served  In  time,  defendant  ap- 
peals.  Reversed,  with  directions. 

See,  also.  154  Cal.  731,  99  Pac  202. 

W.  V,  WUUamson  (W.  W.  SandenKm,  Ed- 
mond  Netoon,  of  counsd),  for  appellant  Cos- 
telle  &  Cost^lo,  for  respondent 


HELYIK.  J.  ^nils  IB  an  appeal  from  an 
ordw  of  court  wUCb  In  tta  eas«ice  la  reallT' 
two  orders ;  one  granting  E^ntitTB  motion  to 
aet  aalde  an  order  eztoidlng  time  for  aerrlce 
of  defnidanf  B  Btatement  ta  motion  for  new 
trial,  and  the  othra  denying  d^endant'a  mo* 
tlon  for  relief  nnder  section  478  of  the  Code 
of  OItU  Procednre^  in  tbe  matter  of  the  set- 
tlement of  the  Btatement  for  new  trial,  the 
proposed  draft  o^  which  was  not  aerred  in 
tim&  It  la  pntctteally  conceded  that  the  laat 
order  ot  court,  extending  time  for  aerrice  of 
tbe  atatemoit,  was  made  without  anthorltjr. 
Therefore  It  wlU  be  neceBsety  to  discuss  only 
the  othw  appeal,  which  really  inndTes  the 
whole  matter. 

Defendanl^B  notice  of  motion  for  new  trial 
was  serred  on  plalntiir  <m  April  16,  1907.  A 
clerk  In  the  oflaoe  of  dtfendant^a  attorney 
thereafter  secured  orders  from  the  judge  be- 
fore whom  the  case  was  tried  extending  time 
to  serre  flie  proposed  statemmt  on  motion 
for  new  trial  until  June  23, 1907.  Before  tbe 
expiration  of  this  time,  and  durSi«  tbe  ab- 
Boice  of  Um  Judge  who  had  signed  tbe  pre- 
TlouB  <»rderB,  one  of  hte  aasodateB  granted  a 
further  eztenalon  to  and  ln<dudlng  the  8d  day 
of  July,  1807.  All  <tf  theae  ordwa  were  mrv- 
ed  in  the  naual  manner;  plalntifTa  attorn^ 
acknowled^ng  receipt  of  eofien  before  tbe 
documents  were  filed.  On  July  2,  1907,  tbe 
proposed  statement  was  served  on  plaintlfTs 
attorneys,  and  on  the  same  day  they  served 
on  dtfendant^  attorney  their  motion  to  va- 
cate the  laat  order  of  continuance  upon  tbe 
ground  that  tbe  court  bad  no  Jurladlctltm  to 
make  It  Thereafter  proposed  amoidmaitB 
were  prepared  and  served,  and  def«idant  gave 
notice  that  said  amendmoita  were  not  assent 
ed  to  or  adopted  by  It.  Finally,  aftw  a  con- 
tinuance by  consent  of  ttie  partiea.  the  matter 
came  on  r^larly  on  August  27. 1807,  for  aet- 
tlement  of  the  statement  before  ttie  Judge  who 
had  presided  at  the  trial  of  the  cas^  and,  aa 
plalntUTs  attom^a  objected  to  tbe  setOement 
of  any  atatement  the  matter  was  set  for 
hearing  on  August  80;  1907.  Before  the  laat- 
mentloned  date,  defendant's  attorn^  served 
and  filed  his  motion  for  relief  under  sectloa 
478  Of  the  Code  of  Civil  Procedure  m  tbe 
grounds  of  mistake.  Inadvertence^  surprise^ 
and  ezcuaable  neglect,  supp<Htlng  aald  motion 
by  an  affidavit  and  requesting  tbe  court  to 
settle  the  proposed  statement  Hie  affidavit 
of  Mr.  WllUamson  shows  that  be  was  busily 
engaged  after  the  16th  of  April.  1907,  and 
during  moat  of  the  time  involved  In  the  peri* 
od  following  that  date  ^ther  in  court  <»■  in 
preparation  of  brlefa;  that  he  was  HI  during 
a  large  part  <tf  tbe  month  of  June ;  that  be 
IntruBted  the  mattm  of  olftalnlng  tbne  fOr 
pr^Muratton  of  hla  pr<^>oaed  statement  on  mo- 
tion for  new  trial  to  his  clca^,  who  from  ttme 
to  time  informed  the  affiant  that  be  bad  ob- 
tained more  time  In  tiie  "Hltcb^  Oase" ;  and 
that  the  attorney  believed  hla  sabordlnato 
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was  getting  extenslfHiB  of  time  from  plain- 
tUTi  attornera  by  stlpulatton.  He  also  made 
the  usual  affidavit  of  merits.  Mr.  Nelson,  Mr. 
WUUamson'a  managing  clerk,  bj  affidavit  cor- 
roborated the  BtatementB  in  his  employer's 
affidavit 

Respondent  calls  our  attention  to  the  foct 
that  Mr.  Williamson's  first  affldarlt  states 
that  he  was  engaged  In  the  superior  court  of 
Lassen  county  during  a  part  of  the  month 
of  May,  when  In  reality  he  was  In  that  coun- 
ty In  April.  This  was  doubtloM  an  Inadver- 
tence which  the  attorney  was  permitted  by 
the  court  to  correct  In  a  supplementary  affi- 
davit. It  was  really  immaterial,  because  the 
time  spent  In  Lassen  county  was  during  the 
period  when,  In  the  ordinary  course  of  prac- 
tice, the  statement  would  have  been  prepared, 
and  testimony  regarding  the  occupation  of 
Mr.  Williamson  during  any  part  of  that  peri- 
od was  relevant  as  tending  to  show  reason 
not  only  for  delay,  but  for  Intrusting  the 
matter  of  continuances  to  his  clerk. 

The  counter  affidavit  of  one  of  plaintiff's 
attorneys  calls  attention  to  the  fact  that  the 
clerk  la  an  attorney  at  law  who  should  have 
known  the  rules  of  practice,  but  who  prob- 
ably overlooked  section  1054  of  the  Code  of 
Civil  Procedure.  There  are  no  essential  con- 
tradictions of  Mr.  Williamson's  statements 
regarding  his  engrossment  in  the  work  of  his 
clients  and  his  dependence  upon  the  sufficien- 
cy of  the  extensions  obtained  by  his  clerk. 
Counsel  for  appellant  in  his  brief  directs  our 
attention  to  the  circumstance  that  perhaps 
bis  clerk  erred  by  failing  to  remember  "that 
the  amendment  of  the  statute  passed  by  the 
Legislature  In  extraordinary  session  after  the 
great  fire  of  April,  1906  (8t  Ex.  Sess.  1906, 
p.  9,  c.  6),  which  allowed  a  court  to  extend 
time  not  exceeding  90  days  expired  by  self- 
llmltatlon  on  the  last  day  of  Tebruary,  1907, 
and  but  a  short  time  before  the  unfortunate 
error  which  has  made  this  appeal  necessary." 
We  think  It  legitimate  also  to  consider  the 
fact  that  the  time  taken  by  appellant  after 
the  expiration  of  the  period  lawfully  allowed 
by  the  court  was  not  very  great — about  37 
days — and  no  very  serious  hardship  can  be 
presumed  from  such  delay. 

Under  all  the  drcnmstances  disclosed,  we 
think,  that  the  relief  for  which  application 
was  made  should  have  been  granted.  The 
tendency  of  this  court  has  always  been  to 
relieve  parties  from  their  defaults  and  mis- 
takes, upon  proper  Bhowlug,  to  the  end  that 
matters  may  be  beard  upon  the  merits. 
Treating  of  this  subject,  and  particularly  of 
the  interpretation  of  section  473  of  the  Code 
of  Ovll  Procedure,  the  following  language 
was  used  by  this  court  In  NlcoU  v.  Weldon, 
130  Cal.  667,  63  P&c  64;  "Section  473  of  the 
Code  of  Civil  Procedure  Is  a  remedial  provi- 
sion, and  Is  to  be  liberally  construed  so  as  to 
dispose  of  cases  upon  their  substantial  mer- 
its, and  to  give  io  the  party  claiming  in  good 
faith  to  have  a  substantial  defense  to  the  ac- 
tum an  opportunltj  to  presmt  It  baell  t. 
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Emerich,  85  CaL  116.  24  Pac.  644 ;  Harbangh 
V,  Honey  Lake,  etc.  Water  Co.,  109  CaL  70, 
41  Pac;  792;  Melde  v.  Reynolds,  129  Cal.  308, 
01  Pac.  032.  It  Is  for  this  reason  that  we 
more  readily  li«ten  to  an  appeal  from  an  or- 
der refusing  to  set  aside  a  default,  than 
where  the  motion  has  been  granted,  since  In 
such  case  the  defendant,  may  be  deprived  of 
a  snbstantlaJ  right;  whereas,  It  may  be  as- 
sumed. If  nothing  to  the  contrary  Is  shown, 
that  the  plaintiff  will  be  able  at  any  time  to 
establish  his  cause  of  action.  If,  for  any  rea- 
son, he  will  be  unable  to  do  so,  that  fact 
should  be  made  to  appear ;  but.  If  he  Is  mere* 
ly  subjected  to  delay  or  InconveDienee  by 
having  the  default  set  aside,  he  can  be  com- 
pensated therefor  by  the  terms  which  the 
court  would  Impose  as  a  condition  to  grant- 
ing the  motion." 

Ever  since  the  decision  In  the  case  of 
Stoneslfer  v.  Kilbum,  94  OaL  42,  29  Pac.  S32, 
a  very  liberal  policy  has  been  pursued  by  this 
court  in  cases  of  the  kind  here  under  review. 
In  that  case  the  hasty  reading  of  a  stipula- 
tion whereby  plaintiff  gained  the  mistaken 
Idea  that  the  time  to  file  his  proposed  bill 
of  exceptions  was  extended  30  days  beyond 
the  period  granted  by  law.  Instead  of  30  days 
after  the  date  of  the  stipulation,  was  con- 
sidered a  sufficient  excuse  for  the  failure  to 
make  timely  service  of  the  plaintiff's  draft 
of  the  statement 

In  PolUta  V.  Wlckersham,  150  Cal.  242,  88 
Pac.  911,  a  mistake  of  one  day  was  made  by 
a  clerk  in  the  office  of  one  of  the  attorneys. 
He  entered  on  his  diary  a  note  that  the  last 
day  to  serve  the  proposed  bill  of  exceptions 
wBB  May  24tb,  instead  of  May  23d,  the  cor^ 
rect  date.  On  May  24th  opposlug  cotmsel  re- 
fused to  grant  a  stipulation  extending  time. 
Thereafter  the  bill  of  exceptions  was  prepar- 
ed and  served  11  days  following  the  time  al- 
lowed by  law.  Application  for  relief  was  not 
made  until  six  months  and  one  day  later,  yet 
this  court  held  that  the  bill  of  exceptions  was 
settled  without  abuse  of  discretion  on  the 
part  of  the  court.  Similar  action  has  been 
upheld  in :  Vinson  v.  Los  Angeles  Pac  R.  R. 
Co.,  147  Cal.  483,  82  Pac.  53 ;  Banta  v.  Siller, 
121  Cal.  415,  53  Pac  935;  King  v.  Dngan.  ISO 
Cal.  200,  88  Pac  925. 

It  has  been  suggested  that  the  real  mis- 
take upon  which  appellant's  prayer  for  re- 
lief was  based  was  one  of  law  and  not  of 
fact  While  the  clerk's  Inadvertence  was 
doubtless  one  of  law,  Mr.  Williamson's  was 
a  mistake  of  fact;  but  the  court  will,  in  a 
proper  case,  grant  relief  against  a  mistake 
of  law,  exercising  the  power  given  it  under 
section  473  of  the  Code  of  Civil  Procedure 
"The  language  of  this  section  does  not  limit 
the  relief  to  mistakes  of  fact"  Douglass  v. 
Todd.  96  Cal.  658,  31  Pac  624  (31  Am.  St 
Rep.  247).  See,  also:  Tuttle  v.  Scott  119 
Cal.  5SS,  51  Pac  849;  Elrsteln  v.  Madden, 
38  Cal.  162. 

Undoubtedly  courts  of  ai^eal  have  sbown 
great  reluctance,  in  cases  of  this  kind,  to  dl** 
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tnrb  the  ordra  made  hj  the  lower  court 
"Unless  the  record  deaiiy  shows  that  the 
oonrt  has  abased  Its  dlscretton,  Us  order, 
whether  it  be  to  grant  or  deny  tbe  applica- 
tion, will  be  afflnneO."  Ingrtm  t.  Eiverson, 
187  Gal.  871.  70  Pac.  166.  Having  this  excel- 
Iwt  and  salutary  mle  In  mind,  we  are  con- 
strained, notwithstanding  It.  to  believe  that 
tbe  order  made  in  this  case  which  la  now  un- 
der ccmsideratlon  was  calcolated  to  defeat, 
rather  than  to  advance^  the  esids  of  justice; 

The  ordw  Is  therefore  reversed,  and  the 
superior  court  and  the  jndge  thereof  directed 
to  settle  the  proposed  statemoit  according  to 
law. 

We  concur :  LOBIOAM.  J. ;  HDNSHAW.  J. 


(166  Cal.  486) 
LT7KBNS  et  *1.  v.  NYB,  State  ContioUer. 
(Sac.  1.677.) 

(SniHruiie  Oonrt  of  Callfoznla.  Nov.  22,  190e.) 

1.  Statutbs  (I  28*) — Appboval  bt  Govebhob 
— Statds  While  Conbidbbino  Bills. 

While  engaged  la  considering  Mils  which 
have  passed  both  houses  of  the  Legislature  and 
an  before  bim  for  approval  or  disapproval,  the 
Governor  acts  Id  a  l^slatlve,  and  not  an  exacor 
tlve,  capacity. 

[Ed.-  Note.— For  other  cases,  aee  Statutes, 
Cent  Dig.  I  28;  Dec  Dig.  «  26»] 

a  Statotm  (I  3S*)— Bnactmkkt— Appboval 
BT  QovERHOB— Approval  ih  Pabt. 

Under  Const  art  4,  }  16,  providing  that 
on  a  bill  being  presented  to  tbe  Oovernor,  "if 
be  arorores  it  he  shall  ugn  it  but  if  not  be 
sball  return  it  with  his  objections  to  the  bouse 
in  whii^  it  originated,"  the  Governor  baa  no 
power  to  agree  with  the  beneficiary  nnder  an 
appropriation  bill  that  on  tbe  latter's  freeing 
to  accept  a  certain  amonnt  less  tbaa  uie  ap- 
propriation, be  will  approve  and  sign  the  blR, 
and  such  agreement  Is  void. 

[Ed.  Note.— For  other  cases,  see  Statatei. 
Cent  Dig.  8  36;  Dec.  Dig.  I  S3.*] 

B.  Statutbs  (I  216*)-CoK8Tiiuonoii—BXTBiH- 
Bio  Mattbrs—Aobbekbht  with  Govbbnob 

oir  Apfboval  or  Bill. 

Where  an  appropriation  bill  "authorized 
and  directed"  the  State  Controller  to  draw  his 
warrant  for  the  amount  stated  therein,  the 
anoant  cannot  be  questioned  by  any  offidal  or 
citizen,  and  is  not  affected  by  any  agreement  be- 
tween the  Govemor  and  the  beneficiary  that  a 
warrant  for  a  emeller  snm  may  be  drawn  in 
■atisfaction  of  the  whole  amount 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  I  291 ;  Dec  Dig.  |  215.*] 

4.  STATBS  a  94*)— CONTBACTO— AUTHOBITT  Of 

Govebnob. 

Under  Const  art  4,  f  S2,  providing  tliat  do 
payment  shall  be  made  on  any  claim  against 
the  state  nnder  any  contract  made  without  ex- 
press authority  of  law,  and  that  all  noaathorlsed 
agreements  therefor  shall  be  void,  an  agreonent 
between  tbe  Governor  and  tbe  beneficUiry  auder 
an  appropriation  bill  that  a  le^is  Amount  than 
that  appropriated  shall  be  accepted  in  fall  satis- 
faction is  void  for  want  of  authority  to  oiake  it. 

[EA.  Note.— For  other  cases,  see  States,  Cent 
Dig.  191;  Dec  Dig.  1  94.*] 
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fi.  GoimAOTs  3  126*)  —  Validitt  —  Pneuo 
Policy. 

A  contract  between  the  Governor  and  the 
beneficiary  nnder  an  appropriation  MIL  by  which 
tbe  Governor  aK>rovea  and  signed  the  bill  «t 
the  benefldaiy  agreeing  to  accept  a  less  amount 
in  full  sattsfaenon.  is  vtdd  as  against  public 
policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  590;  Dec  Dig.  i  126.*] 

6.  BsTOFFBL     78*)  —  Gbouhdb  —  Void  Ooif- 

TKACT. 

An  agreement  between  tbe  Governor  and 
the  beneficiary  nnder  an  appropriation  bill,  pur- 
suant to  which  tbe  Governor  approved  and  sign- 
ed the  Ull  on  the  benefldary  agreeiux  to  accept 
a  less  amount  in  full  satisfaction,  oelnx  void 
for  want  of  aatbority  to  make  it  and  euso  as 
contrary  to  public  policy,  does  not  estop  tbe 
bmeficiary  to  claim  the  full  amount  though  It 
may  have  induced  the  Governor  to  approve  the 
bill. 

[Ed.  Note.— For  otber  cases,  see  Bstoippel, 
Cent  Dig.  i  204;  Dec  Dig.  I  m*]. 

7.  CoifSTmiTionAL  Law  (|  TO*)- Dbtbbhira- 
TiOH  or  VALioiTr— Scope  of  inquisT. 

The  motives  of  the  Governor,  acting  in  his 
legislative  capadty  in  ^proving  an  appnmria- 
tion  bill,  cannot  be  made  the  sobject  ta  jomclal 
inaniiy  for  the  purpose  of  Invalidating  or  pre- 
venting the  foil  operation  of  tbe  bill. 

[Ed.  Note.— For  other  cases,  see  ConstltutltHisJ 
Law,  Cent  Dig.  |  131 ;  Dec  Dig.  8  70.*] 

8.  Statdtxb  <|  284*)— Pab(k.  Bvidbnos— Mo- 
tives or  GovBBiroB  m  Appbovikq  Bnx. 

Parol  evidence  Is  inadmlsslUe  to  show  what 
Induced  the  Governor  Co  approve  an  aimropria- 

tion  bill 

[Ed.  Note— For  other  cases,  see  Statutes,. 
Cent.  Dig.  S  883 ;  Dec  Dig.  |  284.*] 

9.  MaNDAHUB  .iH  7*)— DErSNSEft— DiBOBETIOir 
or  COUBT.- 

Where  a  contract  between  the  Governor  and 
the  beneficiary  under  an  appropriation  bill,  pur- 
suant to  which  the  Governor  approved  the  bill 
on  tbe  benefldaiT'- agreeing  to  accept  a  less 
amonnt  In  fnll  satisnction,  which  Is  set  up  In 
defense  of  nuuidamus  to  require  tbe  C<mtroller 
!o  issne  his  warrant  for  the  full  amonnt  of  the- 
appropriation,  Is  void  for  want  of  authority  to- 
make  It  and  as  against  public  policy,  the  dis- 
cretion of  the  court  don  not  require  a  denial 
of  the  writ  on  the  ground  that  the  iHwlm  for 
the  excess  over  the  amount  agreed  on  Is  onjost 
and  Inequitable. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  5 ;  Dec  Dig.  {  7.*] 

Beat^,  a  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court 
Sacramento  County;  Peter  3.  Shldds,  Judge. 

Action  by  Emma  Mullen  Lukais  and  May 
R.  MuUan  for  mandamus  to  A.  B.  Ny<^  State 
Controller.  PlalntUb  had  Judgment  and 
defendant  appeals.  Affirmed. 

n.  8.  Webb.  Atty.  Gen.,  and  Malcolm  a 
Olenn,  Deputy  Atty.  Gen.,  for  appellant  Q. 
Rnssell  Lnkena,  Hiram  W.  Johnson,  and  A. 
A.  De  Ligne,  for  rasptmdents. 

SHAW,  J.  This  Is  an  action  In  manda- 
mus to  compel  the  Controller  to  Issue  a 
warrant  on  tbe  State  Treasurer  to  the  plaln- 
tlffs  for  tbe  sum  of  922,808.16,  being  the  sec- 
ond Installment  of  tbe  amount  appropriated 
to  John  Mullan  by  the  act  of  the  Leglsla- 
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tun  approTed  March  22,  1905  (St  190S,  p. 
781t  592),  In  BatlBfactlon  of  Us  claim 
against  the  state.  The  plaintiffs  are  hla  a»- 
signeee.  Tlie  act  appropriates  ^,616.30  In 
payment  of  said  claim,  and  declares  that 
"the  Controller  la  hereby  authorized  and  di- 
rected to  draw  his  warrant  tor  the  said  sum 
and  the  Treasurer  of  State  Is  hereby  author- 
ized and  directed  to  pay  the  same,  and  there- 
upon the  said  John  Mullan  shall  make  and 
deliver  unto  the  Controller  a  full  receipt  and 
release  of  his  said  dalm."  One-half  Is  made 
payable  on  January  1,  1906,  and  one-half  on 
January  1,  1907.  The  Installment  due  on 
January  i,  1906,  has  been  paid.  This  action 
Is  to  comi>el  a  warrant  for  the  remaining 
one-half.  The  act  exempts  the  daim  from 
the  provisions  of  section  672  of  the  Political 
Code,  and  therefore  It  lis  not  required  to  have 
the  BancUoD  of  the  hoard  of  examiners. 

The  answer  of  the  Controller  alleges  the 
fi^wing  facts  In  defense:  Prior  to  the  pas- 
sage of  the  act  the  claim  had  been  asslgn- 
«d  to  the  plaintiffs.  After  the  bill  had  been 
passed  In  both  houses  of  the  Legislature,  and 
before  its  approval,  the  Oovemor  Informed 
the  plaintiffs  that  the  amount  allowed  by 
the  1>11I  was  excessive,  and  that  he  would 
not  approve  the  same  unless  the  plaintiffs 
would  agree  to  accept  the  sum  of  $25,000  in 
full  satisfaction  of  the  claim.  Thereupon 
plaintiffs  and  the  Gtovemor  agreed  that  $25,- 
000  was  the  full  amount  of  the  claim.  An 
agreement  was  drawn  up  providing  that.  In 
.consideration  of  the  sum  of  $25,000,  to  be 
paid  In  two  Installments,  the  first,  of  $22,- 
808.16,  to  be  paid  January  1.  1906,  and  the 
second,  of  $2,191.85,  to  be  paid  on  January 
1, 1807,  the  said  plaintiffs  at^owledged  full 
receipt  and  aattsfactlon  of  the  dalm,  and 
rdeased  the  state  from  further  liability, 
dalm,  and  demand  therefor,  and  that  If 
the  payments  were  not  mads  on  said  dates, 
Uie  agreement  sboald  be  void.  Vox  ISm  pmv 
pose  of  Inducing  tlie  Oovemor  to  approve 
said  bOl  and  attadi  hie  signature  thereto, 
■o  that  It  would  become  a  law,  plalntUb 
signed  the  said  agreement  and  deUvered  It 
to  the  Ooremor  for  the  benefit  of  the  state, 
and  the  Govenior,  relying  upon  the  said 
agreement,  and  beliig  tSanby  Induced  to  do 
so,  signed  the  said  bill,  whereby  It  became 
a  law.  The  plaintiffs.  In  punmenoe  of  said 
agreement,  on  January  2,  1806,  demanded  of 
the  GfHitroller  a  warrant  for  the  sum  of 
$22,806.15,  due  on  that  day  by  the  act,  and 
therenpoD  the  Controller,  for  the  purpose  of 
carrying  out  said  agreement,  and  relying 
thereon,  and  also  on  the  representations  of 
the  plalntUts  that  they  would  accept  the  sum 
of  $26,000  In  tan  satisfaction  of  said  claim, 
Issued  and  delivered  the  said  warrant  so  de- 
manded, and  the  plalhtlffiB  collected  the  same 
from  the  Treasurer.  The  Controller  Is  ready 
and  willing  to  Issue  a  warrant  for  the  re- 
mainder cS  $2481.85,  due  under  the  agree- 
ment and  has  offered  the  same  to  the  plain- 
tiffs, who  refuse  to  accept  it. 


BEIPOBTBB.  (ObL 

A  demurrer  was  sustained  to  the  answer, 
and  Judgment  passed  to  the  plaintiffs  as 
prayed  for.  The  appellant  contends,  flrs^ 
that  the  agreement  is  valid;  second,  that  the 
platotlffs,  after  thereby  inducb^  the  Qovem- 
or  to  sign  the  appn^atlon  bill  In  question, 
are  estopped  to  demand  any  greater  sum 
than  the  agre^rait  provides;  and  third,  that 
nndw  the  rules  applying  In  mandamus  the 
lowOT  court,  in  the  exercise  of  a  sound  dis- 
cretion, should  have  refused  the  writ  on 
the  ground  that  the  dalm  for  die  excess  Is 
unjust  and  inequitable. 

The  Governor  was  without  power  to  take 
or  receive  the  agreement  In  question,  and  he 
could  not  make  It  a  valid  contract.  While 
engaged  In  considering  bills  which  have  pass- 
ed both  houses  of  the  Legislature,  and  which 
are  presoited  to  him  for  approval  or  dis- 
approval, he  Is  acting  In  a  leodlalatlve  capae> 
1^,  and  not  as  an  executive.  He  is  for  that 
purpose  a  part  of  the  legislative  departmoit 
of  the  state.  Fowler  v.  Peirce,  2  Cal.  173; 
People  V.  Bowen,  21  N.  T.  521.  As  an  exec- 
utive oCBcer,  he  Is  forblddoi  to  exercise  any 
l^^atlve  power  or  function  except  as  in 
the  Constitution  expressly  provided.  Artlde 
S.  His  powers,  as  a  part  of  the  l^slatlve 
departmrat,  are  spedflcally  enumerated  In 
the  Constitution.  When  such  a  bill  Is  E^e- 
sented,  "If  he  approves  It  he  shall  sign  it; 
but  If  not  he  shall  return  It  with  his  ob^ec- 
tUmB  to  the  house  in  which  It  originated." 
If,  while  the  Leglslatnre  Is  In  session,  he 
neglects  to  return  or  sign  a  bill  for  10  days, 
Sundays  excepted.  It  becomes  a  law  without 
his  signature^  If  th»  L^lolatare  adjoame 
within  tiw  10  days.  It  does  not  become  a 
law  unless,  wlUiln  the  dodgnatsd  time  after 
such  adjournment,  be  shall  sign  and  depotft 
the  same  In  the  ofilce  of  the  Secretary  of 
Stat&  Const  art  4, 1 1&  When  exwddng 
these  powers  he  Is  a  spedal  agent  iMQi  Un- 
ited powers,  and,  as  In  the  case  of  otliw  fe- 
cial agents,  he  can  act  only  In  the  mwcifled 
mode,  and  can  exwdse  only  the  granted  ikiw- 
ers.  If  he  attempts  to  exendse  them  in  a 
different  mod^  or  to  exercise  powos  not 
given,  bis  act  will  be  wholly  in^Eectnal  and 
void  fbr  any  and  erezy-  purpose.  When  ha 
goes  beyond  the  limits  of  these  powers  In 
the  atten^t  to  nerdse  them,  his  acta,  so 
far  as  they  transcend  the  powers,  are  itf  no 
force. 

In  Ohio  the  Senate  alone  attenqited  to 
empower  a  committee  to  Investigate  the  cHj 
officers  of  Cincinnati,,  a  matter  not  gennane 
to  the  powers  or  buslnese  of  tiie  Senata 
Holding  the  committee  an  Illegal  body  the 
court  said:  "Whatever  Inhercmt  powa-  the 
General  Assembly  In  Its  entirety  may  possess 
by  virtue  of  its  being  the  repository  of  flie 
wh<de  legislative  power  of  the  stat^  we  do 
not  think  it  follows  as  a  conduslon  that  one 
of  Its  consHbient  parts  must  likewise  possess 
the  same  Inherent  powers.  It  may  be  coit- 
ceded  that  either  branch  of  the  Legislature 
has  all  such  powen  as  are  necessarily  im- 
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plied  tn  tile  express  grant  at  powers  to  It  by 
the  Oonatltatlon;  but;  under  the  BTstom  of 
dlBtrlbatl<»i  of  powers  In  the  American  Con- 
stitutions, and  espedally  nnder  ttie  0»istt- 
tntlon  of  Ohio,  which  Is  explicit  In  exclvd- 
tug  from  the  l^lsUtlve  department  the  ex- 
ercise of  any  power  which  Is  not  delated 
In  the  Oonstltation  (article  1,  {  20),  the  au- 
thority of  a  single  brancfa  of  the  Legislature 
to  act  s^arately  must  be  found  In  express 
terms  or  by  necessary  Implication  in  the 
Oonstltntlon.  It  Is  clear  that  the  'legisla- 
tlve  power*  wbatevw  may  be  the  extent  of 
that  power  which  Is  conferred  npon  the  Qeo- 
eral  Assembly,  is  not  opressly  delegated  to 
a  part  of  the  General  Assembly.  Nor  Is  It 
Impliedly  so  delegated.  The  Constitution  ex- 
plicitly grants  and  defines  the  separate  pow- 
en  of  eadi  hnmcSi  of  the  General  Asaembly. 
*  •  *  The  powers  of  eadi  house  are  not 
general  and  subject  only  to  limitation  In  the 
G<mstltDUon,  as  Is  the  leglslatlTe  x>ower  of  the 
entire  General  Ass^bly;  bat  tb^  are  veemc 
or  enimierated  powers.  *  *  *  We  tha»- 
fore  must  look  to  the  enumerated  powers 
alcme  to  determine  this  Qoestioii;  and  It 
were  Just  as  sane  to  claim  that  either  branch 
uC  the  Leglalatazft  mlgh^  Ij  Itself  oiact  a 
lav  as  to  dalm  that  by  nnheroit  power*  It 
coold  l&d^eodentiy  carardse  any  leglslatlTe 
power  outside  of  those  spedflcally  designat- 
ed In  the  OonstltDtloii.*'  State  t.  GuUbert, 
75  Ohio  St  48.  78  N.  D.  994. 

The  same  princliries  apply  when  the  power 
of  the  GoTenuff  as  a  leglslatlTe  Instrumen- 
tality Is  InTolTed.  He  may  act  tmly  In  the 
preecribed  mode,  and  may  exercise  only  the 
powers  enumerated  or  necessarily  Implied. 
In  the  case  of  a  bill  containing  several  Items 
of  a]n>n)prlation  of  money  he  may  approve 
one  or  more  of  them,  and  object  to  the  oth- 
ers.  Article  4,  S  16.  In  no  other  case  Is  he 
empowered  to  modify  or  change  the  effect  of 
a  proposed  law,  or  to  do  anything  concerning 
It  except  to  approve  or  disapprove  It  as  a 
whol&  He  cannot  participate  In  the  dlscus- 
sloDS  or  proceedings  of  either  house,  except 
by  sending  them  a  veto  message  when  a  blU 
la  disapproved.  If  he  approves  a  proposed 
bill,  his  duty  requires  him  to  sign  It  as  evi- 
dence of  such  approval.  This  approval,  ex- 
cept in  the  single  Instance  stated,  must  be  of 
the  hill  as  a  whol^  and  without  qualifica- 
tion. Any  attempt  on  his  part  to  attach  to 
his  approval  any  qualification,  or  to  withhold 
bis  consent  to  a  part  of  the  law  and  give  it 
to  other  parts,  will  eltlier  be  entirely  nuga- 
tory and  Ineffectual,  and  leave  the  approval 
absolute,  or  It  will  completely,  nulll^  the 
approval  and  operate  as  a  veto  of  the  whole 
bllL  Porter  t.  Hughes,  4  Arts.  1,  82  Pac. 
165;  Steto  r.  Holder,  76  Miss.  168,  23  South. 
643.  His  apinnval  makes  such  a  bill  a  part 
of  the  statute  law,  next  to  the  Constitution, 
the  highest  manifestation  of  the  will  of  the 
people.  The  Governor  cannot  qualify  or 
fdiange  It  hr  any  conten^raneoas  agreement 


'  T.  NTS.  595 

or  contract  on  behalf  of  ttte  state  with  pev^ 
sons  who  are  to  be  benefited  by  the  law, 
whereby  they  agree  to  release  to  the  state  a 
part  of  snCh  benefit  That  would  be  to  per^ 
mit  the  GoTcnKv  and  the  persons  cMicaved 
to  make  lite  law  to  suit  thems^Tes  without 
the  cmcnrrenoB  ct  the  l^lslatiTe  bonaes. 
His  slgnatuns  Then  It  Is  ahown  to  bare  been 
attached.  Is  the  exduitfTe  and  condmlTe  erl- 
dence  of  his  unquallfled  api»oval,  and,  the 
result  being  law,  no  eridence^  nor  tiie  judg- 
ment ta  any  court  can  be  allowed  to  modify 
diange  its  terms  or  effect  or  prsToit  or 
Impair  ite  complete  operative  fram  Thfr 
Constitution  makes  no  dtstlncUfm  between  a 
law  appropriating  money  to  satisfy  the  claim 
of  a  private  Individual  and  a  law  declaring 
the  will  <it  Ibe  people  <m  any  othw  subject 
Ite  mamSate  la  unalterably  QsaA  bf  the  words 
of  the  bill,  made  a  law  by  the  final  act  of 
the  Govmmr,  and  It  is  unchangeable  except 
by  the  power  which  enacted  It  "It  Is  a 
principle  In  the  Bngllsh  law  that  an  act  of 
Parliament  delivered  in  clear  and  Intdl^- 
ble  terms,  cannot  be  questioned,  m  Ite  au- 
thority controlled.  In  any  court  of  Justice;" 
1  Kent*  a  Oom.  447.  And  In  the  United 
States:  "If  there  be  no  constitotlonal  objec- 
tion to  a  statute.  It  Is  with  us  as  absolute 
and  uncontrollable  as  laws  flowing  from  the 
sovereign  power  in  any  other  form  of  govern- 
ment" Zd.  44a 

This  law  Is  binding  upon  all  the  executive 
officers  of  the  state.  It  expressly  commands 
the  Controller  to  draw  warrants  bn  the 
Treasurer  for  the  sum  aiH>roprlated.  The 
Political  Code,  also  a  binding  law,  dlrecte 
him  to  do  the  same.  Section  433,  snbd.  17; 
section  672.  These  commands  of  the  law 
are  not  to  be  questioned  by  any  ofQcdal  or 
citizen,  or  controlled  by  the  conrU.  Any 
agreement  between  the  Governor  and  the 
beneficiaries  to  the  effect  that  the  OontroUer 
sball  draw  his  warranto  for  a  smaller  sum 
In  satisfaction  of  the  whole  amount  must 
necessarily  be  futile  and  entirely  void  for 
any  purpose.  The  facta  alleged  could  not  be 
proven  as  the  foundation  upon  which  to  pre- 
vent the  operation  of  the  law,  or  to  qualify 
ite  terms  In  any  respect,  and  they  are  In 
law  Irrelevant  and  Immaterial. 

The  scheme  of  legislation  provided  In  the 
Oonstitution  does  not  contemplate  nor  coun- 
tenance such  proceedings  by  the  Govemw 
as  a  mode  of  qualifying  or  affecting  tiie  oper- 
ation of  a  law.  If  It  were  permitted,  the 
Governor  would  practically  have  power  to 
adjust  claims  against  the  state,  a  power  not 
given  to  him  by  any  law,  and  which  the  Con- 
stitution plainly  vesta  exclusively  in  the 
Legislature.  Article  4,  H  32,  29,  80,  81,  32, 
84.  The  appropriation  bills  enacted  into  law. 
Instead  of  being  as  the  Constitution  Intends, 
the  final  declaration  of  the  people  as  to  the 
disixMltion  of  the  public  funds,  would  be 
subject  to  the  negotiations  and  bargains  of 
the  GoTenMT  vith  the  beneftdaries,  not 
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Qumifested  by  any  public  record,  and  resting 
opoD  private  agreementB  in  vrlting,  or  Id 
parol.  We  say  In  parol  because  no  dlsUnc- 
tton  can  be  made,  if  tbe  i>ower  exists,  be- 
tween a  parol  contract  o£  tbla  character  and 
one  in  writing.  Hie  fiscal  officers  of  the 
state  would  not  be  Justified  In  relying  on  tbe 
sanction  of  the  law  for  the  disbursement  of 
state  funds;  they  would  be  forced  to  inquire 
of  the  Governor  and  of  tbe  beneficiaries  to 
learn  wbetber  or  not  an  agreement  had  been 
made  modifying  such  laws,  or  creating  an 
estoppel  against  the  enforcement  thereof. 
In  case  of  disputes,  differences,  or  doubts 
concernlDg  the  terms  or  execution  of  such 
agreements  the  officers  would  have  to  decide 
as  to  the  truth  of  the  matter.  It  is  impoe- 
slble  to  overestimate  the  scandals  that  mfght 
arise  under  such  a  system  if  it  were  author- 
ised. Tbe  Constitution  expressly  declares 
that  no  payment  of  public  funds  shall  be 
made  upon  any  claim  against  the  state,  un- 
der any  contract  made  without  express  au- 
thority of  law,  and  that  all  unauthorized 
agreements  or  contracts  therefor  shall  be  null 
and  void.  Article  4,  I  8S2.  Tbe  entire  pro- 
ceeding was  clearly  contrary  to  public  pol- 
icy. 

The  agreement  In  question  being  wholly 
void,  and  also  against  public  policy.  It  cannot 
be  tbe  foundation  for  an  estoi^wl'  Nor  can 
an  equitable  estoppel  be  based  upon  it  as  tbe 
Inducement  or  consideration  which  may  have 
led  tbe  Governor  to  approve  tbe  bill  which  It 
purports  to  modify.  The  Governor  was  act- 
ing tn  a  legislative  capacity,  and  his  signa- 
tore  was  an  act  in  the  process  of  making  a 
law.  It  fs  well  established  that  the  motives 
which  Impelled  the  Legislature,  or  any  com- 
ponent part  or  member  of  to  enact  a  law 
cannot  be  made  a  subject  of  Judicial  toqntiy 
for  tbe  purpose  of  Invalidating  or  preventing 
the  full  operation  of  the  law.  Harpendlng 
V.  Haight,  39  Cal.  202.  2  Am.  Rep.  432 ;  Peo- 
ple T.  BIgler,  6  Oal.  26;  Cooley,  Con.  Lim. 
26&;  2  Suth.  Stat  Constr.  (2d  Ed.)  |  496; 
26  Am.  &  Eng.  Bncy.  of  Law,  660;  People  v. 
Olenn.  100  Cal.  423,  35  Paa  802.  SS  Am.  St 
Bep.  B06.  Aa  tbe  result  of  this  rale,  and  be- 
cause, as  heretofore  shown.  It  la  Incompetent, 
all  evidence  to  show  what  Induced  tbe  Gtor- 
amor  to  sign  the  bill  would  be  rejected,  and 
tbe  facts  npon  wfalch  the  estoppel  is  snp- 
posed  to  rest  could  never  be  establldied. 

But,  conceding  their  existence  as  alleged, 
the  whole  plan  was  against  public  policy, 
and  for  that  reason  the  facts  are  not  mffl- 
dent  to  create  an  eetoppel.  The  authorities 
fully  support  this  pFoposlHtHL  In  People  t. 
Board,  N.  T.  42;  the  salary  at  the  police 
surgeon  was  fixed  by  law  at  $2,23a  The 
board  of  police  passed  a  rasfdution  appoint- 
ing Satterlee  to  the  position  at  a  salary  of 
91,B0a  He  accepted  the  appointment  be- 
gan service  under  It,  and  received  part  of 
the  salary  at  the  reduced  rate.  Tlie  board 
had  no  power  to  change  the  salary.  It  was 
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held  that  the  contract,  claimed  to  have  been 
created  by  tbe  appointment  and  acceptance, 
to  serve  for  the  salary  mentltnied  In  tbe  r»- 
olutlon  was  sot  binding,  and  that  the  trans- 
action did  not  constitute  an  estoppel  against 
him  to  prevent  him  from  mfordng  payment 
at  tbe  l^al  rate.  The  cases  of  Eehn  v. 
State,  93  N.  T.  293,  CSark  v.  State,  142  N.  T. 
lOSv  86  N.  B.  817,  and  Bettlnghouse  v.  Ash- 
land, 106  Wis.  SOS,  82  N.  W.  5S5.  are  similar 
In  effect  "Contracts,  aa  a  general  rule,  can- 
not vest  In  parties  any  rights  in  contraven- 
tion of  law  or  public  policy."  Shorman  v. 
Latin,  47  Ark.  364,  1  S.  W.  560.  "The  rea- 
son is  too  obvious  to  admit  of  question.  The 
law  might,  otherwise,  at  times  be  evaded,  or 
Its  policy  defeated,  by  a  few  strides  of  the 
pen."  Klenk  v.  Enoble,  87  Ark.  304.  "An 
unlawful  agreement  cannot  defeat  a  lawful 
right  A  contract  which  Is  void  as  being 
against  public  policy  cannot  create  an  estop- 
pel." Tate  V.  Building  Ass'n,  97  Va.  79,  S3  S. 
B.  383  (45  L.  H.  A.  243.  75  Am.  St  Rep.  770). 
"Where  there  is  no  power  or  authority  vest- 
ed by  law  in  officers  or  ag«its,  no  void  act  of 
theirs  can  be  cured  by  aid  of  the  doctrine 
of  estoppel."  Raisch  v.  San  Francisco,  80 
Cal.  6,  22  Pac.  22.  See,  also,  Oregonlan  Ry. 
Co.  r.  Oregon  R.  &  N.  Co.  (C.  a)  10  Sawy. 
479,  23  Fed.  232;  Semple  t.  Bank,  6  Sawy. 
394,  Fed.  Cas.  No.  12,660;  Dupas  v.  Wassell. 
1  Dill,  213,  Fed.  Oas.  No.  4,182;  Webb  v.  Da- 
vis, 37  Ark.  655;  Langan  v.  Sankey,  55  Iowa, 
64,  7  N.  W.  393;  Martin  v.  Zellerbach.  38 
Cat.  811,  99  Am.  Dec.  SG5;  2  Pom.  Eq.  Jar., 
I  935.  Tbe  consequence  of  holding  this 
agreement  effectual  as  an  estoppel  would  be 
to  make  it  valid,  notwithstanding  tbe  entire 
lack  of  power  In  tbe  Governor  to  demand 
or  accept  it,  and  despite  Ite  infringement 
of  the  express  terms  of  the  Btetuteu  Such 
contracts  could  always  be  set  up  as  an  es- 
toppel, and  the  public  policy  which  prohib- 
its them  would  be  defeated.  Aa  said  1^  Ur. 
Justice  Nutter,  who  wrote  the  opinion  In 
this  case  in  the  District  Court  of  Appesl.  to 
give  the  agreement  validity  In  this  manner, 
would  **eBtebllsh  a  principle  at  rarlance  wlHi 
the  spirit  of  our  syston  of  goreniment  that 
would  enable  Governors  as  a  branch  of  the 
legislatiTe  department  to  uerdse  tn  their 
approval  or  dlBapuHroral  of  bills  a  power 
withheld  by  fhe  Constltntion.'' 

The  rules  which  govern  the  courts  In  suits 
In  mandamus  do  not  authorise  the  Issuance 
of  the  writ  In  the  inreaent  case.  .In  Wledwald 
r.  Dodson.  95  Cal.  468,  80  Fsa  B80,  tbe  court 
declared  the  well-established  doctrine  that 
it  is  a  discretionary  writ,  and  that  it  need 
not  Issue  to  oomptf  an  official  act  not  made 
imperative  by  the  proper  construction  of  a 
statute,  and  contrary  to  Its  si^rit,  althouf^ 
in  strict  conformity  to  Its  literal  terms.  Tn 
Board  r.  Council,  128  OaL  868.  60  Pac.  976. 
a  tax  had  been  levied  and  had  been  paid  by 
many  <tf  the  taxpayers.  It  was  asserted  that 
,  the  wrong  board  liad  made  the  levy,  and  a 
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■ntt  In  mandamns  was  b^n  to  comp^  a 
teyy  by  the  I^al  board.  The  reanlt  of  an- 
other levy  would  hare  been  that  many  of  the 
taxpayers  would  have  been  compelled  to  pay 
the  same  tax  twice.  Thia  court  refused  the 
writ,  and  qnoted  as  authority  Merrill  on  Man- 
damuB,  H  71-~7S,  to  the  effect  that,  "The  writ 
of  mandate  will  Dot  lasne  where  It  will  work 
Injustice,  or  Introduce  confusion  and  disor- 
der, or  operate  harshly,  or  where  it  will  not 
promote  substantial  Justice."  This  Is  doubt- 
less a  correct  statement  of  the  general  rule 
on  the  subject,  and  In  many  cases  it  controls. 
But  it  has  no  real  application  to  the  case  at 
bar.  The  same  principles  also  apply  to  aud 
control  the  doctrine  of  estoppel  In  equity. 
Yet,  as  we  have  seen,  a  contract  which  Is  Il- 
legal and  against  public  policy  will  not  sufflce 
to  create  an  estoppel.  The  writ  of  mandate 
Is  discretionary,  and  frequently  the  principles 
ot  equity  are  to  be  resorted  to  for  the  deter- 
mination of  the  question  whether  or  not  it 
should  issue.  Bat  these  principles  cannot  be 
invoked  In  mandamus,  any  more  than  In  equi- 
ty, to  enforce  agreements  which  are  void  in 
law,  and  which  have  been  made  In  violation 
of  public  policy,  which  would  enable  the  of- 
ficers of  the  state  to  avoid  carrying  out  the 
positive  mandates  of  a  constitutional  statute, 
and  which  would  sanction  and  enforce  the 
doctrine  that  an  act  of  the  Legislature  may 
be  modified  by  an  unauthorized  contract  exe- 
cuted at  the  unauthorized  demand  ct  the 
Governor. 

It  has  been  suggested  that  the  power  of 
a  Governor,  who  believes  that  a  sum  so  pro- 
posed to  be  appropriated  to  a  private  indi- 
vidual to  pay  his  claim  against  the  state  ex- 
ceeds the  amount  Justly  due,  is  similar  to 
that  of  a  Judge  engaged  in  the  trial  of  a  case, 
who  believes  that  the  verdict  returned  by  ttie 
Jury  Is  excessive.  The  conditions  are  so  vari- 
ant that  there  Is  no  real  analogy.  The  Gov- 
ernor has  no  legal  power  to  reduce  the  amount 
of  the  claim.  His  only  course  is  laid  down  in 
the  Constltutloa.  He  must  sign  the  bill  as  it 
is,  or  he  must  withhold  his  approval  and  re- 
turn it  with  his  objectlotls  to  the  bouse  In 
which  It  originated.  The  Judge,  on  the  con- 
trary, is,  for  the  time  being  and  for  the  pur- 
poses of  that  case,  the  repository  of  the 
whole  Judicial  power  of  the  state.  He  may 
render  Judgment  for  any  amount  he  sees  fit, 
and,  if  no  further  action  is  taken  by  the  par- 
tly, that  Judgment  will  be  valid,  and  will 
stand  as  the  measure  of  their  rl^ts.  If  It 
does  not  conform  to  the  verdict  of  the  Jury, 
or  to  the  agreement  of  the  parties  made  mani- 
fest by  their  consent  to  a  modification  and  re- 
duction of  the  verdict.  It  may,  of  course,  be 
reversed  on  appeaL  But  unless  thus  re- 
versed, it  Is  conclusive.  There  is  no  lack  of 
power,  although  there  may  be  an  erroneous 
exercise  of  it  The  Governor,  In  the  case 
supposed.  Is  proceeding  entirely  beyond  his 
official  power,  and  his  acts  are  of  no  more 
force,  BO  for  as  the  validity  and  effect  of  tbe 
agreement  !■  cracerned,  than  if  tfa^  were| 
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those  of  ft  pi^rate  citizen.  The  Judge  acts 
within  his  powers  and  in  accordance  with  bis 
duty.  The  purpose  of  his  official  existence 
is  tliat  be  may  do  Justice  between  the  parties 
to  the  litigation.  The  Governor  acts  outside 
of  his  powers,  which,  In  this  respect,  limit 
his  duty.  It  Is  never  his  duty  in  such  mat- 
ters to  act  In  excess  of  his  power.  The  Judge 
does  not  arbitrarily  reduce  the  verdict  and 
give  Judgment  for  a  smaller  sum.  He  offers 
the  plaintift  an  opportunity  to  agree  to  a  re- 
duction ;  If  he  agrees,  the  Judge  has  power 
to  r«ider  tiie  Judgment  accordingly ;  if  he  re- 
fuses, the  Judge  can  regularly  do  nothing 
more  than  grant  the  new  trlaL  In  either  case 
he  acts  strictly  within  bis  powers.  The  con- 
duct of  tbe  Judge  In  thus  Inducing  an  agree- 
ment between  tbe  parties  and  a  settlement  of 
the  litigation  is  not  only  not  Illegal  nor  con- 
trary to  public  policy,  but  It  Is  especially  en- 
couraged by  public  policy.  It  has  been  sanc- 
tioned by  tbe  practice  of  many  years  In  the 
courts  of  this  country.  See  37  Cent  Dig.  c. 
1363,  S  824.  The  power  to  do  this  exists  at 
common  law,  and  It  Is  therefore  authorized 
by  the  law  of  this  state.  Pol.  Code,  {  4468. 
The  Governor,  if  he  has  such  power,  could 
compel  the  person  concerned  to  yield  to  his 
demands  and  execute  any  agreement  he  re- 
quired, at  tbe  peril  of  losing  his  entire  claim, 
and  such  person  will  have  no  alternative  ex- 
cept to  apply  to  a  succeeding  Legislature. 
He  has  no  other  appeal.  A  power  so  arbitra- 
ry cannot  Justly  or  reasonably  be  Implied 
from  anything  contained  In  the  Constitution, 
or  In  our  system  of  government  It  Is  not 
sanctioned  by  custom,  or  even  by  precedent 
It  cannot  be  recognized  by  the  courts  until 
the  people  confer  It  In  express  terms. 

A  closer  analogy  would  be  the  case  of  a 
Judge  giving  Judgment  for  a  certain  sum  of 
money,  and  contemporaneously  taking  an 
agreement  from  the  plaintiff  to  accept  Iti 
full  satisfaction  of  the  Judgment  ft  smaller 
amount.  The  defendant  in  such  a  case, 
might  perhaps  obtain  relief  by  application 
under  section  478,  Code  Civ.  Proc.,  or  by  mo- 
tion for  a  new  trial,  or  by  suit  in  equity  di- 
rectly attacking  the  Judgment,  provided  he 
began  the  proper  proceeding  within  the  time 
and  in  the  manner  provided  by  law.  But  if 
he  suffered  that  time  to  pass,  be  would  be 
bound  to  pay  the  Judgment  in  fuU.  The 
agreement  would  form  no  part  of  the  record. 
It  would  not  be  self-executing,  nor  could  It 
operate  directly  upon  the  Judgment  of  Its 
own  force,  and  It  could  not  be  used  collater- 
ally to  impeach  the  Judgment,  or  to  satisfy 
It  in  part  The  law  has  provided  no  method 
for  the  enforcement  of  an  agreement  taken 
by  the  Governor  in  contravention  of  the  stat- 
ute be  has  put  In  force.  The  veto  or  rejec- 
tion of  the  entire  bill  is  the  only  means  he 
baa  to  enforce  bis  objections  thereto;  and. 
when  the  bill  Is  signed  by  him,  the  case  is 
parallel  to  that  of  a  Judgment  when  collater- 
ally attacked  after  the  time  for  direct  at- 
I  tack  has  expired.  The  agreooent  could  have 
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no  effect  and  proof  of  It  oonld  not  be  per- 
mitted to  Impair  ttie  law,  or  dianga  tb*  Jvds- 
nent. 

The  Jndgment  to  affirmed. 

We  concnr:  HBNSHAW,  X;  MBLVIN. 
J.;  ANOBUiOTTI,  J.;  gLOBS,  X;  LOBI- 
GAN.  J. 

I  dissent  and  wUl  file  an  <nptnlon  later: 
BEAXTT,  a  J. 

066  CaL  B27) 

LBVT  T.  CALEDONIAN  INS,  00.  et  at 
(S.  F.  0,1BT.) 
(Snpreme  Goart  of  Gslifomia.    Nov.  23»  190&. 
B«heariDg  Denied  Dec  23,  1909.) 

1.  cortbactb  ({  303*)— dbbtbttotioh  of  sub- 
Jxct-Mattsb— Etfect. 

Where  a  contract  is  made  in  contemplation 
of  the  ooDtinaed  existence  of  a  Bobject-matter, 
which  is  after  the  makiDg  of  the  contract  de- 
stroyed wtthont  the  fault  of  either  TMtrty,  non- 
iwrformance  of  the  contract  is  excnsed. 

[Bd.  Note.— For  other  cases,  see  Ctmtracti, 
Cent  Diff.  a  1408-1416 ;  Dec.  JMg.  |  803.*] 

2.  OORTRACTO  (I  308*)— PKBSORAL  SSBTXOB— 

Death  of  Pabtt— Erracr. 

A  contract  calling  for  the  rendition  of 
personai  service  one  is  sabject  to  the  im- 
plied omdltira  tiuitt  In  the  event  of  his  death, 
nuther  perfonnanoe  on  both  aides  will  be  ex- 
cosed. 

[Ed.  Note.— For  other  casas*  sea  Gontiacts, 

Dec.  Dig.  f  303.*] 

8.  IkBUIUNOB  (I  78*)-~E]ia>U>TllXMT  OF  AOSHTB 

— CONTBACTS— TBBMINATION. 

A  contract  <d  employment  of  an  Insoranee 
brolcer  to  place  In  certain  companien  or  through 
them  all  fire  Insurance  business  whidi  he  might 
secure  fixed  a  monthly  salary  to  cover  all  com- 
pensation and  expenses,  and  provided  that  the 
agreement  should  continue  for  two  years.  There 
was  nothing  to  show  that  the  parties  contract- 
ed with  reference  to  the  broker's  ability  to  se- 
cure business  In  a  particular  district  His  busi- 
ness In  San  Francisco  before  the  earthquake  in 
1906  amounted  to  80  per  cent,  of  his  entire 
bosineBs  and  in  the  busioess  district  then  de- 
stroyed to  80  per  cent.  <^  his  city  business. 
The  broker's  valne  to  the  Insamnce  companies 
lay  fn  his  clientage  whidi  continned,  notwith- 
standing the  destruction  of  a  part  of  the  city. 
The  business  coatinaed  as  profitable  after  the 
earthquake  as  before.  Bold,  that  the  Insurance 
companies  could  not  terminate  the  contract  on 
the  ground  of  the  destmctloa  of  a  part  of  Ban 
Francisco  by  the  earthqaake. 

[E^d.  Note.— For  other  caaea,  aea  InaaTanee, 
Dec.  Dig.  1  79l*] 

D^rtment  1.  Appeal  fnm  Superior 
Oonrt,  City  and  Coaut7  ot  San  ITnnclBCo; 
J.  H.  Beawell,  Judge. 

Aetltm  by  8.  W.  Levy  against  tbe  Oaledo- 
nlan  Inanranoe  Oompany  and  others.  From  a 
Jndgment  tar  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

T.  CX  Tan  Ness,  for  appellanta.  Goodfellow 
&  Eells,  for  respondent 

SLOSS.  J.  On  Marcih  81,  1906,  the  plain- 
tiff, an  Insnrance  broker  at  San  Francisco, 


entered  into  a  written  eontract  witb  cm  Oon- 
roy,  who  was  aetlng  at  behalf  ot  fimr  for- 
eign Inaurance  corporatlonB,  whldi  he  repre- 
sented  as  manager  for  tbe  Padflc  Coast  By 

this  eontract  Levy,  in  onudderatlon  of  the 
monthly  payment  to  him  of  |1,000,  agreed 
to  place  In  said  companlao,  or  throoi^  them, 
any  and  all  fire  insnrance  bnslneaa  which  he 
ml^t  be  able  to  secare  w  controL  Tb»  coo* 
slderatlon  above  expressed  was  to  cover  all 
compensation  for  servlcee  rendered  by  liovy 
and  derlcal  service  of  his  employes.  The 
agreeauent  provided  that  It  was  to  contlnoe 
for  a  period  of  two  years,  commencing  April 
1,  1906.  There  were  other  terms,  none  of 
which  have  any  bearing  upon  the  present 
controversy.'  No  payments  were  ever  made 
to  Levy  under  the  contract  This  action  was 
commenced  In  September,  1906,  and  by  it 
the  plaintiff  sought  to  recover  from  said  four 
corporations  the  five  Installments  of  fl,000 
each,  tailing  due  up  to  the  Ist  day  of  Sep- 
tember. A  supplemental  complaint  filed  in 
March,  1907,  asked  Judgment  for  the  further 
sum  of  $6,000.  Plaintiff  recovered  ludgmrat 
for  the  sums  demanded,  and  the  defendants 
appeal  from  the  Judgment  and  from  an  or- 
der denying  their  motion  for  a  new  trlaL 

The  defense  relied  upon  is  stated  In  the 
answer  as  follows:  The  defendants  allege 
that,  at  the  time  they  entered  into  said  agree- 
ment with  plaintiff,  the  principal  portion  of 
the  business  omtrolled  and  within  the  un- 
derstanding of  the  parties  to  be  controlled 
by  plaintiff  consisted  of  risks  located  in  the 
business  district  of  San  Francisco ;  tiiat  said 
business  district  was,  during  the  18th,  19tli, 
and  20th  days  of  April,  1906,  totally  destroy- 
ed by  earthquake  and  fire ;  and  that  by  rea- 
son of  such  destruction,  and  of  tlie  destmc- 
tion  of  the  Insurable  property  In  said  district, 
it  will  not  be  possible  for  plaintiff  ta  secare 
for  said  companies  the  business  In  ocnisldm- 
tion  of  which  he  made  the  agreement  and 
that  by  reason  thereof  the  consideration  tor 
which  Bald  companies  entered  Into  said 
agrennent  has  Called  ia  a  material  respect 
The  defendanbi  allege  that  ttiey  entered  into 
said  agreemuit  In  cmislderatlon  and  because 
of  the  fact  that  plaintiff  controlled  a  large 
Inmrance  business  In  said  bnslneBB  dlirtrict 
It  is  fnrthra  alleged  that  Immediatdy  aftw 
the  destmctimi  of  said  boslness  district  the 
defendants  nottfled  plaintiff  that  they  wonKI 
no  longer  recognise  Uie  agreemoit  as  blad- 
ing upon  them  and  rescinded  said  agree- 
ment. 

The  court  found  that  the  consideration  tm 
tbe  covenants  and  promises  of  the  defend- 
ants is  as  set  forth  In  said  written  agree- 
ment and  not  otherwise;  that  it  is  not  true 
that  by  reason  of  the  destruction  of  tiie 
business  district  or  the  insurable  property 
therein,  it  will  not  be  possible  for  plaintiff  to 
secure  the  business  in  consideration  of  whidi 
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the  defendanti  entered  Into  said  agreement. 
Tlie  agreement,  it  was  found,  Ii&s  not  failed  In 
any  material  respect  The  court  finds  that 
the  baslnees  of  Insnrance  at  all  times  since 
the  said  fire  has  been  conducted  In  the  dty 
and  county  of  San  PranclBCO,  although  the 
location  of  the  risks  has  changed  by  reason 
of  the  said  fire;  that  the  plaintiff  has  been 
able  to  procure,  and  has  In  fact  procured, 
for  the  defendants  a  larger  amount  of  Insur- 
ance than  before  the  fire.  The  defendants, 
the  conrt  finds,  continued,  after  the  earth- 
quake and  fire,  to  accept  from  the  plaintiff 
performance  of  the  agreement  on  his  i^rt, 
and  received  from  him  fire  Insurance  nn- 
ta  June  21,  1906,  the  date  of  the  attempted 
resctealon.  The  finding  on  the  plea  of  re- 
scission is  against  the  defradants.  This, 
however,  is  immaterial,  if  the  conrt  below 
was  right  In  Its  view  that  there  was  no 
gronnd  for  resdsslon. 

The  findings  regarding  the  business  pro- 
cnred  by  plaintiff  for  defendant  companies 
since  the  fire  are  fully  sustained  by  the  evi- 
dence. There  Is  no  dispute  of  the  fact  that 
after  the  fire,  as  before,  the  plaintiff  placed 
with  the  defendants  all  the  fire  insurance 
business  which  he  was  able  to  control.  The 
plaintiff  testified  that  within  15  days  after 
the  fire  he  resumed  his  Insurance  business. 
The  Interruption  was  only  during  the  time 
when  "everything  was  In  chaos  and  the  in- 
mrere  had  no  papers  or  books."  The  trial  of 
the  action  commenced  on  March  2S,  1007,  not 
quite  one  year  after  the  date  fixed  for  the 
commencement  of  the  contract  From  Mardt 
81,  1906,  to  the  time  of  his  testimony,  the 
plaintiff  placed  with  the  defendant  compa- 
nies Insurance  on  which  the  premiums  amount- 
ed t6  $46,219.84.  The  average  for  the  three 
years  preceding  the  fire  had  been  from  $80,- 

000  to  $36,000.  On  these  facts  we  can  see 
absolutely  no  foundation  for  the  contention 
of  the  defendants  tbat  th^  were  relieved 
from  performing  tbelr  contract  by  any  fail- 
ure of  consideration.  The  appellants  seek 
to  bring  the  case  within  the  wdl-establlshed 
role  excusing  performance  where  a  contract 
is  made  In  contemplation  of  the  continued 
existence  of  a  subject-matter  which  is,  after 
the  making  of  the  contract  destroyed  with- 
out the  fault  of  either  party.  Taylor  v.  Oald- 
well,  8  B.  &  S.  826;  Potts  Drug  Co.  v.  Bene- 
dict, 104  Pac.  482;  WeUs  v..  Oalnan,  107 
Mass.  614,  9  Am.  Rep.  66 ;  Land  Co.  v.  Har- 
rlman.  68  N.  H.  874,  44  AU.  627  ;  9  Oyc  681 ; 

1  Beach  Oontr.  {  217.  For  example,  this 
contract,  wblch  called  for  the  rendition  of 
personal  services  by  Mr.  Levy,  was,  under 
the  rule  stated,  subject  to  the  Implied  condi- 
tion thatf  fn  the  event  of  his  death,  further 
performance  on  both  sides  should  be  excused. 
Robinson  v.  Davison,  L.  R.  6  Exch.  269; 
Spalding  V.  Rosa,  71  N.  T.  40,  27  Am.  Rep. 
7;  Johnson  v.  Walker,  155  Mass.  253,  29  N: 
B.  622,  31  Am.  St  Rep.  560.  But  neither  the 
agreement  Itsdf  nor  the  additional  evidence 
discloses  directly  or  by  necessary  inference 


that  the  parties  contracted  with  reference 
to  plaintiff's  ability  to  secure  business  In  a 
particular  district  The  appellants'  manager 
testified  that  plaintiff's  business,  before  the 
fire,  had  been  partly  within,  and  partly  with- 
out the  city.  The  *^tj  bu^ess  amounted 
to  80  per  cent  of  the  whole,  and  that  In  the 
business  district  to  80  per  cent  of  the  city 
business.  This  was  the  extent  of  defendants' 
showing.  But  the  destruction  of  the  build- 
ings in  the  burned  district  did  not  destroy  the 
plalntltTs  capacity  to  obtain  Insurance.  The 
most  reasonable  supposition  Is  that  the  de- 
fCTdants  contracted  to  pay  him  $1,000  per 
month,  not  because  he  was  able  to  write  in- 
surance In  a  certain  location,  but  because 
his  relations  with  certain  people,  wherever 
located,  enabled  him  to  write  Insurance  for 
them.  His  value  to  the  appellants  lay  In 
his  clientage,  and  this  continued,  notwith- 
standing the  burning  of  buildings  in  which 
some  of  his  cll^ts  had  been  doing  business. 
Within  a  brief  period  after  the  fire,  most  of 
the  merchants  whose  establishments  In  the 
burned  district  had  been  destroyed  found 
quarter^  and  resumed  business  in  other  parts 
of  the  dty.  There  they  again  required  In- 
surance, and  the  plaintiff  was  ^In  oiabled 
to  place  the  Insurance  of  those  of  them  who 
were  his  dients.  It  is  said  that  there  was, 
after  the  fire,  a  great  demand  for  insurance, 
and  that  appellants  could  hare  obtained  this 
business  without  Levy's  assistance.  But  this 
condnsion  is  mevely  speculativet  and  can 
have  no  bearing  on  tiie  rights  ftf  the  parties 
under  their  contract  It  may  be  that  even 
before  the  flre  the  dtf&ndant  comiMDleB  ml^t 
have  been  able,  thnrai^  their  own  ^Eorta,  to 
get  ft  large  port  ot  the  bnsinesB  which  was 
brongfat  to  them  1^  plaintiff.  But  they  evl- 
dmtly  considered  Levy's  influence  valnable, 
and  agTMd  to  pay  him  for  it  Th^  ahrald 
not  be  heard  to  say  tbat  they  m^t  have 
done  as  well  without  his  aid.  That  his  ef- 
forts were  effectual  le  shown  by  tlie  fact 
that  he  tamed  over  a  largely  increased 
amount  of  premiums.  Bren  though  the  ex.' 
cess  was  due,  in  whole  or  In  part,  to  increas- 
ed premium  rates,  there  Is  nothing  In  the  rec- 
ord to  Buneet  tiliat  the  business  was  not  as 
profitable  as  tiiat  wldch  the  plaintiff  bed 
ttfonght  in  before  the  earthquske  and  fire. 

In  Tiew  of  what  we  have  said,  there  seems 
to  be  little '  reason  for  discussing  at  any 
length  appellants'  further  contentlcni  that 
they  are  relieved  because  the  performance  of 
the  contract  had  become  Impossible  by  the 
occurrence  of  an  event  which  could  not  rea- 
sonably  have  been  anticipated.  There  was 
no  impossibility.  Plaintiff  was  able  to  per- 
form his  obligation  to  furnish  Insurance.  He 
did  perform  It  It  is  equally  possible  for 
defendants  to  perform  their  part 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  ANGBIXOTTI,  J. ;  SHAW.  J. 
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(Ifift  CftL  M) 
MILZJDR  0t  al.  T.  ASH  at  aL  (8m.  1,612.) 

(Sapnow  Gotut  «f  Gftlifomla.    Not.  2S,  1909. 
Reheulnf  Dtnled  De&  20^  1909.) 

1.  Aonoir  (I  fi8*>— SpLRTxiro  Caitu  or  Ao- 
TioiT— What  CoHBTiTUTia— J oiar  ahd  Sxv- 

XBAL  CLJJMS. 

Where  each  of  a  ruaidlan's  wards  a 
Mveral  claim  against  toe  guardian's  estate  for 
an  accodnting,  and  the  piaidian  bad  converted 
the  money  of  the  wards  to  his  own  use  withoat 
accounting  therefor,  and  bad  so  mingled  the 
■Sine  that  it  could  not  be  traced,  each  ward 
could  maintain  a  separate  action  against  the 
coardian'fl  administratorB ;  and  this,  though 
uiey  presented  their  claim  against  the  gaazdion's 
estate  as  "joint  claimants.*^ 

[Ed.  Note/— For  other  cases,  see  Action,  Cent 
Dig.  S  S^;  Dec.  Dig.  I  63.*] 

2.  Descent  ahd  Distribution  (J  89*>— Death 
OF  Wabd— Action  fob  Accourtinq— Pab- 
nss. 

On  the  death  of  a  ward,  an  action  against 
the  Euardian  for  an  aceoonting  most  be  brou^t 
by  toe  ward's  lepU  representatiTes,  and  not  t>y 

his  heirs. 

[Ed.  Note.— For  other  cases,  see  I>escent  and 
Distribution,  Cent  I^.  If  846,  &19;  Dec  Dig. 
I  89.'] 

8.  Equttt  (I  71*)— Laches— OiBomiBTANcra. 

Whether  a  ^ea  of  laches  should  be  sus- 
tained in  case*  of  long  delay  in  the  institution 
ot  an  action  must  necessarily  depend  on  the 
circumstances  peculiar  to  each  case. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  204-211 ;  Dee.  Dig.  S  71.*] 

4.  Equtft  (8  80*)— Laches— Effect  of  Fbaud. 

In  cases  of  fraud,  greater  liberality  is  al- 
lowed in  excusing  laches  where  actual  fraud  is 
charged  than  in  cases  of  constractiTe  fraud. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  5  237 ;  Dec  Dig.  f  SO.*] 

b.  Equity  (8  70*)  —  Laohu—  "Cohbtbuctivb 

Notice." 

Wbere  a  party  seeking  to  avoid  or  excuse  a 
delay,  on  which  a  plea  of  laches  is  predicated, 
posseaied  Information  or  knowledge  of  extrane- 
ous tacts  and  circnmstaooes  which,  thoi^b  not 
directly  tending  to  show  the  existence  of  a  prior 
conflicting  right,  were  sufficient  to  put  him,  as 
a  prudent  person  on  inquiry,  he  was  then  chan- 
ed  with  constnctlve  notice  of  all  that  he  might 
have  learned  on  an  inquiry  prosecuted  with  rea- 
sonable diligence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oent. 
Dig.  S  203 ;  Dec.  Dig.  f  70.* 

For  other  definitions,  see  Words  and  Fhrsses, 
vol.  2,  pp.  1472-1474 ;  vol.  8,  p.  7313.] 

&  Evidence  d  68*)— Pbbsuuptions— KnowL- 

BDG8. 

On  a  ^lea  of  laches,  it  would  be  presumed 
from  the  existence  of  circumstances  which  would 
put  a  reasonably  prudent  man  on  inquiry  that 
the  party  charged  had  obtained  information  of 
what  be  might  have  learned  by  pursuing  an  in- 
quiry suggested  by  such  circumtitaQCes. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Oent.  Dig.  §  86 ;  Dec.  Dig.  8  6C*] 

7.  Equity  (§§  en,  67*1— Good  Faith— Laches 

—Equitable  Relief. 

Nothing  can  call  a  court  of  equity  into  ac- 
tivity, but  conscience,  good  faith,  and  reason- 
able diligence ;  and,  these  being  wanting,  the 
court  remains  passive. 

(£>i.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §8  185,  191:  Dec.  Dig.  88  65.  67.*1 


8.  GUABDIAN  AND  WABD  (|  140*)— ACCOTTNT- 

mo — ^Action— Laches. 

Defendants'  testator  was  appointed  guard- 
ian for  M.  and  her  deceased  brother  July  22, 
1862,  when  ther  were  12  and  14  years  ei  age, 
respectively.  Testator  thereafter  became  their 
stepfather,  and  never  filed  an  inventoir  or  ap- 
praisement of  the  estate  of  either  of  his  waroi 
until  March  21,  1906.  Continuously  up  to  the 
time  of  his  death  be  denied  to  bis  wards  that 
he  had  ever  received  any  money  or  proi>erty 
belonging  to  tbem.  In  net,  on  December  8l« 
1861,  by  the  will  of  R..  who  was  not  ot  kin  to 
th^  wards,  they  were  bequeathed  $10,000  and 
other  property,  but  by  a  later  will  R.  bequeath- 
ed all  of  his  property  to  others.  In  October, 
1862;  testator  in  a  contest  over  the  validity  « 
the  will  of  R.  was  granted  leave  to  settle  the 
claims  ot  his  wards  for  $4,000,  which  was  paid 
to  him  as  guardian,  and  for  which  he  Sled  a  re- 
ceipt which  became  a  part  of  the  flies  of  the 
estate  of  R.,  and  was  not  dscovered  by  the  wards 
until  January  16,  1907,  when  they  were  inform- 
ed thereof  by  a  person  who  was  examining  the 
files  for  otber  purposes,  immediately  after  which 
M.  and  the  heirs  of  her  brother  toen  deceased 
filed  a  claim  af^inst  testator's  estate,  and,  on 
this  being  disallowed,  brought  salt  against  his 
execntora.  The  inventory  filed  by  the  guardian 
in  1906.  just  prior  to  his  death,  showed  that 
no  estate,  ]^roperty,  or  money  of  the  wards  had 
ever  come  into  his  possession,  and  bis  final  ac- 
count showed  that,  while  be  bad  received  no 
assets,  he  bad  expended  for  the  support  and 
education  ot  his 'wards  $500  each.  HeJd.  that 
the  complaint  was  not  demurrable  for  laches. 

[Ed.  Note^For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  S  491 ;  Dec  Dig.  |  146.*] 

9.  60ABDuir  AiTD  WASH  (§  1S7*)  —  Aoootrm- 
iNo— DtPTT  TO  Account— TXHS. 

It  Is  the  duty  of  a  guardian  after  his  wards 
have  attained  majority  to  present  his  final  a^ 
count  to  the  probate  court  for  settlement 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  H  401,  473;  Dec  Dig.  | 
137.*] 

10.  Ouabdian  and  Wabd  ({  139*)— AOCOUNT- 
INO  BY  EXECITTOBS. 

After  the  death  of  a  guardian  without  hav- 
ing accounted  after  bis  wards  had  reached  ma- 
jority, bis  executors  had  no  authority  to  pre- 
sent his  account  to  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  8  468;  Dec  Dig.  |  139.*] 

11.  Bxbchtoss  and  ADinNisrsATOBs  (i  4S1*) 
—  Action  —  Conditton  Pbbcedbnt  —  Ac- 
counting —  AcrnoN  AoAiNBT  Guardian's 

EZECUTOBS. 

Where  a  guardian  converted  his  wards' 
funds  and  did  not  account  therefor  during  his 
lifetime,  he  having  lived  tor  a  long  period  after 
his  wards  reached  majority,  the  wards  were  not 
required  to  sue  bis  executors  for  an  accounting 
before  suing  them  to  recover  the  funds  con- 
verted. 

[Kd.  Note. — For  other  cases,  see  ^ecutora 
and  Administrators,  Cent  Dig.  |  1664;  Dec 
Dig.  I  431.*] 

12.  TlXECUTOBS  AND  ADUINISTBATOBS  d  229*> 

— Claims— Pbebentatio  n— Effect. 

Where  a  guardian  converted  funds  of  his 
wards  and  died  without  having  accounted  there- 
for, the  fact  that  the  wards  presented  their 
claims  for  .allowance  to  the  guardian's  execu- 
tors before  bringing  action  thereon  did  not  af- 
fect their  right  of  recovery,  though  it  changed 
their  remedy. 

[Ed.  Note. — For  other  casies,  see  Executors* 
and  Administrators,  Cent  Dig.  I  827;  Dec  Dig. 
8  229.*] 


•For  other  oasM  see  same  topio  and  section  NUMBER  In  Dec  ft  Am.  Dlga-  1M7  to  data,  ft  RspoAer  Indekss 
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In  Bank.  Appeal  from  Saperior  Ooart,  Co- 
Inaa  Oountr;  J.  O.  Goodwin,  Judge. 

Action  by  BUlzabeth  Miller  and  others 
against  "W.  H.  Aab,  as  execator.  and  Louise 
Ash.  as  executrix  of  the  will  of  William  Ash, 
deceased.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.  Reversed  as  to  plaintiff 
EUzabeth  Miller,  and  affirmed  as  to  the 
others. 

S,  W.  McCasUn  and  G.  B.  McLaugtalta,  for 
cppeUants.  a;hoiDa8  Sntledge  and  W.  H. 
CSarlin,  for  respondeat!. 

HEIjVIN,  J.  This  case  was  decided  by 
tbe  District  Coort  of  Appeal  and  afterward 
■n  ordw  for  a  rehearing  was  duly  granted 
by  this  court  The  tfolt  was  agahiat  the  ex- 
ecutor and  execntrlx  of  the  estate  of  W.  H. 
Ash;  the  plalntlfTs  being  Elizabeth  MlUer 
sjid  the  three  sons  and  sole  heirs  of  her  de- 
ceased brother,  Robert  Bead.  The  complaint 
very  fully  set  forth  the  appointmait  of  Ash 
as  guardian  of  the  persons  and  estates  of 
Mrs.  Miller  (formerly  Read)  and  her  brother 
Robert;  the  payment  to  Ash.  by  permission 
<a  the  probate  court,  of  a  sum  of  money  in 
compromise  of  claims  against  tbe  estate  of 
one  Reynolds,  baaed  upon  legacies  left  to 
Ash's  two  warda  by  one  of  Reynolds'  purport- 
ed wills;  the  concealment  by  Ash  of  the  ex- 
istence of  the  interests  of  his  wards  In  Rey- 
nolds' estate  and  of  his  collection  of  money 
In  satisfaction  of  their  claims;  tbe  filing  of 
his  account  after  many  years  wherein  he 
falsely  asserted  that  he  had  recelred  nothing 
as  guardian  for  the  benefit  of  either  ward; 
Hielr  subsequent  discovery  of  his  fraud  prac- 
ticed upon  them;  and  many  other  matters 
which  win  niore  fully  appear  In  the  opinion 
of  the  District  Court  of  Appeal.  The  demur- 
rer of  defendants  to  the  complaint  was  sus- 
tained, and,  upon  the  refusal  of  plalntlEEa  to 
«mend.  Judgment  against  them  was  rendered 
accordingly.  The  District  Court  of  Appeal 
affirmed  the  Judgment  of  the  lower  court  as 
to  the  three  heirs  of  Robert  Read,  bat  over- 
ruled  It  as  to  Mrs.  Miller,  holding  on  the  au- 
thority of  Qrattan  v.  Wiggins,  23  Cal.  16,  and 
Robertson  t.  Burrell,  110  Cal.  679,  42  Pac. 
1086,  that  the  action  should  have  been  pros- 
-ecuted  for  the  benefit  of  the  heirs  of  Robert 
Bead  by  the  administrator  of  his  estate. 

In  the  petition  for  hearing  In  this  conrt 
and  In  the  brieCs  filed,  our  attention  has  been* 
particularly  called  to  the  rule  that  all  per- 
sons Interested  In  a  trust  must  be  made  par- 
ties to  a  suit  against  the  trustee.  It  Is  con- 
tended that  this  action  sbonid  have  been 
prosecuted  by  Mrs.  MlUer,  by  the  administra- 
tor of  the  estate  of  her  deceased  brother 
Robert  Read,  and  by  the  three  sons  of  the 
latter,  all  as  Joint  plaintiffs,  but  that  no  claim 
having  been  presented  against  Ash's  estate 
by  the  administrator  of  the  estate  of  Robert 
Read,  deceased,  there  can  be  no  recovery  on 
the  part  of  any  one.  It  is  not  necessary  here 
to  determine  whether  or  not  in  the  matter  of 


a  trust  In  which  Mrs.  Miller  and  tlie  heirs  of 
Robert  Read  were  the  Joint  benefldartee  It 
would  "be  necessary  to  Join  said  heirs  of  Read 
with  their  aunt  Mrs.  Miller  and  the  adminis- 
trator of  their  father's  estate  In  bringing  a 
suit  against  the  trustee.  When  we  consider 
tbe  fact  that  each  ward  of  William  Ash  had 
a  several  claim,  some  of  the  seeming  diffi- 
culties of  the  situation  disappear.  Mrs.  Mil- 
ler, according  to  the  allegations  of  tbe  com- 
plaint, had  a  distinct,  individual  claim  against 
the  estate  of  her  deceased  guardian  wbldi 
existed  Just  as  independently  and  separately 
as  if  the  other  ward  had  been  a  stranger  and 
not  her  brother.  It  Is  true  that  these  plain- 
tiffs when  they  presented  their  claim  against 
Ash  designated  themselves  as  "Joint  claim- 
ants." It  is  also  true  that  attached  as  an  ex- 
hibit to  this  claim  la  a  full  statement  of  the 
facts  regarding  Ash's  receipt  of  the  ¥4.000  in 
compromise  of  the  claims  of  his  wards  against 
the  estate  of  Reynolds.  This  indioates  that 
there  was  in  reality  no  Joint  interest,  but 
that  Ash  had  mingled  and  appropriated  money 
belonging  to  both  estates.  Hla  combining  <^ 
these  funds  did  not  make  lite  wards  Joint 
owners,  nor  did  his  settlement  In  gross  of 
their  claims  against  Reynolds'  estate  with- 
out segregation  of  the  amounts  severally  due 
his  wards  deprive  Mrs.  MUler  of  the  right  to 
demand  her  prepay.  If  Mrs.  MUler  had 
wished  to  make  a  strata  claim  against  the 
estate  of  Ash  without  Joining  her  nephews, 
she  could  have  done  only  that  which  was 
done.  She  could  have  merely  stated  in  her 
claim  the  circumstances  which  gave  her  an 
interest  In  tliat  estete.  Sbe  was  not  even  re- 
quired to  assert  the  proportion  of  the  fund  to 
which  she  was  entitled.  That  was  a  ftict  to 
be  determined  by  the  probate  court  because 
Ash  bad  put  it  out  of  her  power  to  calculate 
Just  what  proportion  of  the  fund  received 
from  Reynolds*  estate  belonged  to  her.  The 
difficulty  of  making  this  calculation  was  due 
to  a  situation  of  Ash's  own  creation,  and  his 
representetives  cannot  therefore  complain 
because  Mrs.  Miller's  claim  failed  to  specify 
some  particular  share  of  the  $4,000  and  in- 
terest due  her.  The  failure  to  segregate  the 
funds  belonging,  respectively,  to  Mrs.  MUler 
and  her  brother  was  due  to  the  mala  fides  of 
Ash.  The  difficulty,  If  any  there  be,  resulted 
from  Ash's  own  act.  The  claim  as  presented, 
therefore,  contained  all  the  necessary  infor- 
mation respecting  Mrs.  Miller's  interest  In 
the  Ash  estate.  Such  claim  was  the  proper 
basis,  after  Its  rejection,  of  a  suit  by  Mrs. 
Miller  against  Ash's  executor  and  executrix. 
While  the  decision  of  the  District  Court  of 
Appeal  will  leave  some  of  the  complaint  as 
surplusage  so  far  as  Mrs.  Miller's  cause  of  ac- 
tion is  concerned,  that  does  not  alter  the  fbct 
that  a  cause  of  action  is  stated  in  her  behalf. 

The  opinion  of  the  District  Court  of  Ap- 
peal, which  we  hereby  adopt,  is*  as  follows: 

"The  court  below  sustained  the  demurrer 
to  the  complaint,  and,  leave  to  amend  having 
been  doiled,  Judgment  was  ratered  In  favor 
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itf  file  reip(nidaiti.  TUi  appeal  la  I17  the 
pUdotUta  bom  aald  fodgmoiL 

•The  acUm  la  fomuled  on  an  allied  claim 
of  plaintlfls  afalnat  the  eatate  of  William 
Aab,  deoeaaed,  defendants  teatator,  for  the 
anrn  of  flfl^OOO,  aald  amoont  repreaentbiff  the 
prtaictpal,  amoantinf  to  $4)000,  and  the  In- 
tereet  acerDlng  ttmeiQKm,  at  the  rate  at  7 
per  cent,  per  amiom  from  the  18th  itaj  of 
Febmary,  1868,  to  the  time  of  the  fillip  ot 
the  omnplalnt  herein  mi  April  18, 1907.  Said 
dalm  -waa  on  the  Ifith  day  of  Febmarjr,  1907, 
presented  to  the  dtfendanta,  as  the  executor 
and  ezecntriz,  re4pectlTely»  of  aald  estate, 
for  allowanoe,  and  the  same  rejected  by  aald 
executor  and  axecntriz  on  the  18th  day  of 
Febnnry,  1907.  The  claim  haa  Ita  origin  In 
a  tranaactlott  occurring  over  44  yean  prior 
to  the  inatltntlon  of  this  suit,  and  la  fonnded 
upon  the  aHeged  Haet  that  u  guardian  of  the 
persona  and  eatates  of  the  plaintiff  xaiaa^th 
IfUIer  and  her  hrotiier,  Bobert  Bead*  now  de- 
ceased (fiither  of  the  other  plataiUib),  the 
testator  ot  the  defendants  In  the  month  of 
February,  1862,  received  Into  his  hands  for 
his  wards  the  anm  of  $4^000,  of  which,  as 
such  guardian  or  othonrlae^  it  la  charged,  he 
never  made  or  rendered  any  aeooont 

"The  hlatory  of  this  Tenerable  transaction 
Ui  mlnutdy  recounted  in  ttie  comidaint,  from 
the  aTetments  of  which.  In  tnder  that  an  In- 
tsUlgmt  nndttvtanding  of  the  l«Bal  points 
aubmltted  for  solution  may  be  had,  it  be- 
comea  necessaxy  to  extract  and  present  the 
following  com^timiBlTe  statement  of  the 
facta:  In  the  year  1865,  <ma  Joae«A  Bead 
died  Intestate  at  MarysvUle,  in  the  county 
of  Tuba,  CaL,  leaving  surviving  him  a  wife, 
Oathwlne  Bead,  and  two  minor  children, 
SUlaabeth  Bead  (now  BUsabeth  Hlller,  one 
'  of  the  idalntiflSi  hweln)  and  Bobert  Bead,  a 
eon.  That  said  minMS  were  the  Issue  of  the 
Intermarriage  ct  said  JoseiA  Bead  and  Oath- 
erlne  Bead.  That  on  the  8d  day  of  May, 
1SB9,  Catherine  Bead  married  William  Ash, 
the  testator  of  the  defendants,  and  remained 
said  Ash's  wife  until  the  time  of  her  death, 
which  occurred  on  the  7th  day  ci  Fdnmary, 
1861.  That  on  the  2d  day  of  July,  186%  aft- 
OT  proceedings  duly  bad,  aald  William  Ash 
waa  appi^ted  by  the  probate  court  of  aald 
Tuba  county  goardian  of  the  posons  and 
estates  of  said  Elizabeth  UlUer,  then  Eliza- 
beth Bead,  and  the  said  B<Aert  Bead,  and 
on  said  day  said  Ash  quallfled  as  snch  guard- 
ian. That  at  aald  time  EUaabeth  Miller  was 
a  minor  ct  the  age  ct  14  years  imd  her  broth- 
er, Bobert  Bead,  waa  a  minor  of  the  age  of 
12  years.  That  said  guardian  never  filed  an 
invmtory  or  appralranent  ctf  the  estate  at 
either  ot  his  Mdd  wards  ^nd  no  snch  inven- 
tory or  a[q;»ral8emeat  has  evw  been  filed  tn 
the  matter  <rf  the  guardlanshft*  of  either  of 
said  minors,  save  and  exoapt  that  on  0ie 
21st  day  of  March,  1906,  said  WlUlam  Adi. 
aa  swAi  guardian,  made  and  caaaed  to  be 
filed  an  inventOTy,  a  coinr  of  which  is  here- 
to annexed.'  That  aald  Aah  never  filed  an 


account  or  a  report  as  each  guardian  ontfl 
the  21st  day  of  Mardi,  1906,  when  he  caused 
to  be  filed  In  said  guardianship  proceedings 
his  final  account  (made  a  part  of  the  omu- 
Idalnt},  and  further  caused  to  be  filed  his 
report  as  snch  guardian,  the  same  being  made 
a  part  of  the  complaint   niat  tiHere  wne 
never  filed  or  in  any  way  exhibited  by  said 
guardian  in  the  guardianship  proceedings 
any  "paper,  or  data  oc  statement  from  whl<A 
ttie  said  wards  or  either  of  them  or  any 
person  interested  could  ascertain  what  proj^- 
erty,  either  real  or  personal,  ever  came  into 
the  hands  or  possession  of  said  guardian, 
and  the  only  source  from  which  any  Informa- 
tion touching  said  pirt^rty  could  he  obtained 
was  the  petition  of  said  WlUlam  Ash  for 
letters  1^  guaMlauShlp'  a  copy  of  -WblA  Is 
attached  to  and  made  a  part  of  the  com- 
plaint  'That  the  said  minors,  and  eadi 
them,  both  during  their  minority  and  after 
obtaining  their  majority,  had  no  knowledge 
of  any  property  whlcb  might  or  could  poe- 
slbly  be  a  part  of  the  estate  to  whlcb  they 
were  entitled  save  and  except  that' they  were 
informed  by  pnaona  other  than  thdr  said 
guardian  that  both  their  mother,  the  said 
Catherine  Read,  and  their  father,  the  aald 
Joseph  Bead,  bad  left  property  consisting  of 
real  property  and  horses,  wagons,  moles,  and 
other  personal  proper^  exclusive  of  money, 
and  th^,  and  each  of  them,  upon  obtaining 
such  Information,  repeatedly  requested  and 
Importuned  said  William  Ash,  as  their  said 
guardian,  to  render  an  account  and  turn 
over  to  tbem  the  property  which  had  come 
into  his  hands,  particularly  that  which  had 
come  Into  his  hands  from  the  estates  (tf  thtir 
parmts  Catherine  Read  and  Joeeph  Read 
aforementioned.    That  at  all  "Hmes  during 
hla  lifetime  the  said  William  Ash  represent- 
ed to  his  said  wards  and  to  each  of  them, 
and  to  said  plaintiffs  and  to  each  of  them, 
that  he  bad  never  at  any  time  or  from  any 
source  received  any  property  of  any  kind  or 
nature  belimgliv  to  the  estate  of  his  said 
wards,  and  doiled  that  as  such  guardian  he 
had  «rer  received  any  property  of  any  kind  ot 
nature  belonging  to  bis  said  wards  or  either 
of  tbem,  or  to  the  estate  of  either  of  them.' 
ISiat  Ash  had  always  r^res«ited  to  his  wards 
that  all  the  property  of  the  estates  of  their 
parents  had  passed  Into  the  hands  ot  and 
•been  used      an  uncle  ot  said  minors,  Bob- 
ert Bead  by  nam^  and  tiiat  'he  had  never 
received  any  money  or  property  whatever 
from  any  source  whatever,  as  guardian  of 
the  persons  and  estates  of  said  minors  or 
either  of  them.'  That  ntitber  <a  the  plaln- 
tUCs  'knew  or  had  any  reason  to  believe^  nor 
lud  tb^  or  either  ot  them  any  knowledgeb 
or  Information  or  reason  to  baileve^  that  said 
guardian  had  received  any  money  or  proper- 
ty from  any  source  other  than  from  the  es- 
tates of  said  Catherine  Bead  and  Joseph 
Bead,  parents  ot  aald  minora,  until  the  month 
of  August,  1006,  when  said  male  plwlntil>fc 
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*  *  *  ncOmd  tnfonufttlfni  that  waUk  was 
the  taxi,*  wUdi  said  Information  was  In  th« 
yaar  1907,  for  tha  flrrt  time  t^v&i  to  the 
plaintiff  Bliaabeth  Miller  by  aald  other  plaln- 
tUh.  '  The  complaint  inweeda  to  allege  that 
cn  or  ahont  Uie  Slat  day  of  December,  1861, 
■one  Blehatd  J,  Beirnolds  made  a  will  In 
which  he  gare  and  bequeathed  to  the  plain- 
tiff WUer.  then  Bead,  the  sum  of  $10,000 
and  *o(her  property,'  and  to  her  brother,  the 
eald  minor,  Robert  Read,  the  anm  of  91.000 
and  Mother  property.*  That  anbeeqnently  to 
the  execathm  of  said  will  said  B^olds 
made  another  will,  dated  the  27th  day  of 
February,  1862,  by  the  terms  of  which  all 
hla  property  was  given,  devised,  and  be- 
queathed to  hla  brothera,  Charles  H. '  Rey- 
nolda  and  Oecffge  A.  Reynolds,  and  his  sla- 
ter. Lacy  A.  Cole.  That  after  making  the 
laat-mentioned  will  said  Richard  J.  Reynolds 
died.  That  In  tiie  month  of  October,  1862, 
the  said  William  Ash,  as  gnardlan  of  said 
minors  caused  the  first-mentioned  will  to  be 
filed  for  probate  In  the  probate  court  of  Yuba 
county,  and  the  said  Q.  A.  and  Charles  A. 
'  Reynolds  filed  for  probate  in  eald  probate 
court  the  said  will  executed  by  Richard  J.  on 
the  27th  day  of  February,  1862,  'and  thereup- 
on a  contest  arose  In  said  court  InrolTlng  the 
validity  and  effectfTeness  of  said  wills  of 
Richard  3.  Reynolds,  deceased.*  That  on  the 
901  day  of  February,  1862  (1863?),  said  Ash 
as  guardian  of  said  minors  petitioned  the  said 
probate  court  of  Tuba  county  for  and  was 
granted  leave  by  said  court  to  compromise 
and  settle  the  claims  of  his  said  wards 
against  the  estate  of  said  Richard  J.  Rey- 
nolds, deceased,  for  the  sum  of  $4,000.  That 
on  the  13th  day  of  February,  1863,  said  Ash 
compromised  and  settled  said  claims  of  said 
minora  against  said  Reynolds'  estate  for  the 
said  sum  of  $4,000,  executing  an  instrumoit 
acknowledging  tbe  receipt,  as  such  guardian, 
for  and  on  behalf  of  his  wards,  of  said  snm, 
the  same  being.  In  the  language  of  said  re- 
ceipt, 'In  full  and  entire  payment  and  satis- 
faction of  all  claim,  right,  interest  or  Inter- 
ests, legacy  and  devise,  which  the  said  Eliza- 
beth Read  and  Robert  K.  Read  or  either  of 
them  have  In,  or  to  or  against  the  estate  of 
the  said  R.  J.  Reynolds,  deceased.'  It  is  al- 
leged that  all  the  proceedings  relating  to 
said  compromise  and  settlraient  were  had  In 
said  probate  court  In  the  matter  of  the  es- 
tate of  R.  J.  Reynolds,  deceased,  and  that 
-no  proceedings  of  any  kind  appertaining  to 
or  connected  with  said  settlement  and  com- 
promise of  the  claim  of  tbe  said  minors 
against  said  Reynolds'  estate  were  bad  in 
said  court  In  the  matter  of  the  guardianship 
of  said  minors.  That  'no  petition,  order,  re- 
ceipt, return,  or  paper  of  any  kind  relating 
to  said  compromise  or  to  the  estate  of  R.  J. 
Reynolds,  deceased,  was  ever  at  any  time 
filed  by  said  William  Ash  or  any  person 
■whatever.  In  said  guardianship  proceedings.' 
TThat  there  never  was  any  record  in  said 
guardianship  proceedings  from  which  'said 


wards  or  plalntlfb  «r  any  person  eonid  a»- 
certain  or  know,  or  bdleve,  that  said  wards 
had  vnf  Interest  In  or  deim  against  ttie  eft* 
tate  of  B.  J.  Reynolds,  deoeaaed.'  It  la  tm- 
ther  averred  that  Reynolds  was  not  kin  to 
or  relative  of  said  minors,  and  that  there 
was  no  reasCT  which  would  cause  them  to 
know  or  even  anqwct  that  ttiey  or  either  of 
them  would  be  or  had  been  named  In  the 
wlU  Vt  eald  Beornolds  as  legatees  w  derlaees ; 
that  said  mlnws  did  not  know  that  thep, 
had  beoi  so  named  In  said  will;  and  that 
neither  of  them  *had  any  knowledge,  btflef 
or  suspicion  that  the  affuresald  aHuprmnlse 
or  settiement  bad  ben  made  cr  attempted 
or  that  said  William  Ath  had  rectived  any 
money  or  property  of  any  kind  or  nature 
either  as  gnardlan  w  otherwise  from  the 
aald  estate  of  Rli^ard  J.  Reynolds,  deceased,* 
nntU  on  or  about  tbe  loth  day  of  January, 
1907.  when  the  plalntlfib,  the  Reads,  were 
Informed  of  the  fact  by  one  L.  B.  Ayer  who, 
having  theretofore  examined  tbe  papers  In 
the  matter  of  the  estate  of  said  Richard  X 
Reynolds,  deceased,  discovered  the  receipt  be* 
fore  mentioned  as  having  beem  given  by  said 
Ash  In  full  satisfaction  of  the  claim  of  said 
minors  against  said  estate  of  Reynolds ;  that 
said  li.  B.  Ayer  at  the  time  he  so  discover- 
ed said  receipt  was  not  acting  for  or  on  be- 
half of  said  plaintiffs  or  either  of  them,  but 
was  acting  for  himself  alone  In  looking  over 
the  papers  in  the  matter  of  the  estate  of 
Richard  J.  R^nolds,  deceased,  and  that  the 
conduct  of  said  L.  B.  Ayer  at  the  time  of 
such  discovery  was  not  prompted  by  or  at 
the  Instance,  request,  or  suggestion  of  either 
of  said  minors  or  of  said  plaintiffs.'  It  Is 
charged  that  'said  WUliam  Ash  In  his  life- 
time concealed  the  fact  that  he  bad  received 
said  four  thousand  dollars  from  said  minors 
and  each  of  them  and  from  said  plaintiffs  and 
each  of  them,'  and  represented  to  said  minors 
that  be  bad  never  received  any  money  or 
property  whatever  as  their  gnardlan;  thai 
said  minors  never  knew  or  suspected  that 
'he  was  concealing  the  fact  that  he  had  re- 
ceived the  sum  of  $4,000  or  any  sum  what- 
ever as  such  guardian,  or  that  his  said  r^ 
resentatlons  were  false  and  fraudulent  and 
made  with  Intent  to  deceive  and  defraud  said 
minors,*  until  receiving  Information  thereof 
under  the  circumstances  before  Indicated. 

'The  complaint  further  states  that  Robert 
Read,  one  of  tbe  wards  of  said  William  Ash, 
deceased,  died  Intestate  at  Vancouver,  B.  C, 
on  or  about  the  10th  day  of  October,  lOOS, 
leaving  surviving  him  the  plaintiffs.  Boy  R. 
Read,  Leonard  B.  Read,  and  Bgbert  B.  Read, 
'his  sons  and  sole  heirs  at  law*;  that  said 
William  Ash  died  'testate  In  Colusa  county, 
this  state,  on  or  about  the  Ist  day  of  August, 
1906,  and  in  his  last  wHl  and  testament  nam- 
ed the  respondents  herein  the  executor  and 
executrix,  respectively,  thereof;  that  said 
will  was  proved  and  admitted  to  probate  and 
that  letters  testamentary  were  Issued  to  the 
defendants,  who  In  dne  time  qualified  and 
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altered  npon  the  discharge  of  their  duties 
IS  sach  executor  and  executrix.  The  peti- 
tion of  William  Ash  to  be  appointed  the 
guardian  of  the  persona  and  estates  of  said 
minors  la  dated  Jane  80,  1862,  and  declares, 
among  other  matters,  that,  by  reason  of  the 
death  of  their  parents,  they  'became  and  are 
l^ally  entitled  to  real  estate  situated  within 
the  county  of  atMut  the  value  of  96,000;  also, 
personal  estate  of  about  the  value  of  $S,000, 
all  of  -which  needs  the  care  and  attention 
of  some  fit  and  proper  person*;  that  each  of 
said  minors  was  tbsn  orer  tba  age  oC  14 
years,  *and  as  appears  by  tha  written  nomi- 
nation herewith  filed  has  nominated  your 
petitioner  as  guardian,  subject  to  Um  ap* 
proral  of  your  honor.'  On  Mardi  ZL,  1006, 
as  has  already  been  seen  from  the  aTerments 
oC  tite  cnuplalnt,  said  Ash,,  as  guardian,  etc., 
filed  his  final  account  in  said  guardianship 
matter,  t(«ettier  with  an  inventory  and  a 
report  of  his  administration  of  tbe  affairs 
of  the  estates  of  said  minors.  Tbe  Inventory 
rtiows  that  no  estate  property,  ot  money  be* 
longing  to  said  minors  or  eltlier  of  them  em 
came  Into  the  possession  or  custody  or  con- 
trol of  said  guardian  during  tbe  period  of 
his  said  guardianship.  Tbe  final  account 
makes  the  same  showing,  but,  In  addltlmi.  It 
appears  t)i  ere  from  that  said  guardian,  while 
so  acting,  expended.  In  the  support  and  edu- 
cation of  his  wards,  the  sum  of  {500  each, 
or  a  total  of  $1.00a 

"The  report  alleges  that  the  only  property 
belonging  to  said  minors  was  an  interest  In 
the  estate  of  their  father,  Joseph  K.  Read, 
said  estate,  during  tbe  lifetime  of  tbe  lat- 
ter, consisting  of  property  which  was  owned 
in  common  and  as  partnership  assets  by 
said  Joseph  K.  Read  and  his  brother,  Robert 
Read;  that  Catherine  Read,  widow  of  Jo- 
seph Read,  In  the  year  1856  (three  years 
prior  to  the  Intermarriage  of  said  Catherine 
and  said  Ash),  was  duly  appointed  adminis- 
tratrix of  tbe  estate  of  said  Joseph,  duly 
qualified  as  such,  and  letters  of  adminis- 
tration regularly  Issued  to  her;  that  said  es- 
tate was  never  settled  or  closed,  and  dis- 
tribution thereof  never  made,  and  that  said 
Ash,  as  guardian,  'did  not  and  never  has 
received  or  had.  nor  did  there  come  Into 
bis  possession  by  distribution,  or  otherwise, 
any  portion  of  tbe  said  estate  of  said  Joseph 
K.  Read';  that  no  administration  was  ever 
bad  upon  the  estate  of  said  Catherine,  and 
that  'no  property,  money,  or  estate  was  ever 
received  or  came  into  the  possession  of  said 
petitioner  (Ash)  as  such  guardian  belonging 
to  the  said  estate  of  said  Catherine  Ash, 
aforesaid.'  The  r^rt  then  states  that  on 
or  about  tbe  9tb  day  of  August,  1866,  after 
Oia  plalntUE,  Miller,  reached  the  age  of  ma- 
jority, Ash  executed  and  delivered  to  her  a 
quitclaim  deed  of  all  Interest  in  12ie  estate 
of  both  her  mother  and  father,  and  of  all 
bis  Interest  In  any  property  in  the  dty  of 
Uarysvllle^  wbere^  tbe  report  aUeges,  all  tbe 


property  owned  by  said  Joseph  K.  and  Cath- 
erine Read  Ash  was  situated  during  their 
lifetimes,  and  that  said  Miller,  *on  reaching 
the  age  of  majority,  took  possraslon  of  and 
received  all  the  estate  and  property  belong- 
ing to  said  Catherine  Ash,  and  thereafter 
sold  and  disposed  of  all  the  same  In  her 
own  name  and  right*;  that,  'after  tbe  arrival 
<Mr  said  wards  at  tbe  age  of  majority,  no  ac- 
count or  settlement  was  ever  had,  for  tbe 
reason  that  It  was  fully  onderstood  and 
agreed  by  each  of  said  wards  that  no  prop- 
erty bel<Htglng  to  said  wsrds  had  erar  cnne 
to  tbe  bands  of  said  guardian,  and  Chat  said 
wards  were  Indebted  to  said  petitioner  as 
aforesaid.'  Tbe  report  states  that  Bfdiert 
Read,  after  said  wards  bad  reached  legal 
age,  conveyed  to  tbem  all  interest  of  their 
said  father  In  tbe  property  held  In  common 
by  him  and  said  Robert;  that,  altbou^ 
said  wards  resided,  up  to  tbe  time  of  said 
Robert's  death,  near  and  within  the  Juris- 
diction of  the  court  In  which  tbe  adminis- 
tration of  the  guardianship  proceedings  was 
pending,  they  never  asked  for  or  demanded 
or  claimed  any  further  settlement  or  ae- 
counting,  but  said  guardianship  was  during 
all  of  said  times  since  said  wards  reached  the 
age  of  majority  deemed  by  them  and  consid- 
ered by  all  parties  as  fulUr  settled  and  clos- 
ed without  forth«  account' 

"Tbe  demurrer,  among  other  grounds  of 
objection  to  tbe  complaint,  introduces  the 
statute  of  limitations  (sections  339,  subd.  1, 
338,  Bubds.  4,  443.  Code  Civ.  Proc.)  and 
laches  In  bar  of  plalntUTs  cause  of  action. 

"It  is  also  urged  through  the  demurrer 
that  the  plaintiffs,  Roy  R.  Read,  Leonard  B. 
Read,  and  Egbert  B.  Read,  are  not  proper 
parties  to  this 'action,  for  the  reason  that 
said  action  is  for  money  alleged  to  be  due 
the  estate  of  Robert  Read,  the  father  of  said 
plalntlflTs,  and  It  appearing  from  tbe  complaint 
that  said  Robert  Read  Is  dead,  that  his  legal 
representatives  alone  can  sue,  and  not  tbe 
belra.  Grattan  v.  Wiggins,  23  Cat  16;  RoIh 
ertson  v.  Burrell.  110  Gal.  574,  42  Pac  108B» 
and  cases  therein  cited.  T^Is  contention 
must  be  sustained.  In  tbe  last-mentioned 
case  it  is  said:  'Plaintiffs  are  not  the  prop- 
er  parties  to  maintain  this  action,  and  they 
have  no  legal  capacity  to  do  so.  While,  In 
a  sense,  they  are  beneflclaries  of  tbe  trust 
which  resulted  by  the  death  of  their  fatbw, 
tbe  fulfillment  of  which  was  imposed  upon 
tbe  surviving  partnw,  yet  there  were  cei^ 
tain  Intermediate  steps  and  processes  uece» 
sary  to  be  taken  and  followed  beton  tiielr 
braieflcial  Interests  could  be  reduced  to  pos- 
session; •  •  *  for  there  was  another 
trust  intervening  In  time  and  right  and  du- 
ties between  tbe  close  of  the  surviving  part- 
ners' trust  and  tb^  enjoyment  of  its  frultiL 
It  Is  true  that  as  heirs  of  their  Either  the 
title  to  his  propOTty,  real  or  personal,  vest^ 
ed  in  thou,  bat  their  tltie  did  not  carry  wltb 
it  the  right  of  Immediate  enjoyment  Tbs 
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rights  and  datles  of  tbe  admiiilstzBtor  of 
ttielr  tathv'a  estate  interpOKd  and  Intenrao- 
ed.  *  •  •  The  heirs'  title  Is  snhject  to 
the  performance  the  admlnlstratM  of  all 
hlB  tmsta,  and  they  finely  come  Into  tito 
possession  and  enjoyment  of  only  snch  por- 
tion of  the  estate  as  may  remain  after  the 
execntlon  ot  them  by  tiie  administrator.' 

**We  have  glrai  carefnl  attrition  to  all 
the  anttiorltles  dted  by  the  reqiiondaits  In 
which  the  statutci  of  Ilmltetimtt  and  laches 
constitnte  t^e  principal  theme  of  dfscnsalon 
and  the  pivotal  questions,  and,  while  those 
cases  aptly  and  dearly  illustrate  the  applica- 
tion of  Uie  principles  governing  the  deter- 
mination of  the  questions  InTOlred  in  such 
defenses,  yet  they  are  of  trat  little  aid,  ez- 
ccvt  in  a  general  way,  In  tbe  soltitl<m  ot  the 
same  proposlttons  here^  since  these  must  be 
measured  by  circumstances  matoiaUy  differ- 
ent from  those  found  In  the  cases  referred 
to.  It  Is  obvious  that  the  courts,  In  dealing 
with  a  particular  set  of  facts  and  circumstan- 
ces In  cases  in  which  those  quratlons  arise, 
can  do  IltUe  more  than  to  so  apply  the  prin- 
ciples governing  such  determination  as  to 
reach  a  satisfactory  conclusion  In  the  partic- 
ular case  under  review.  In  other  words,  the 
solution  of  tbe  qnestlons  arising  by  reason 
of  the  plea  of  the  statute  of  limitations  or 
of  laches.  In  cases  where  a  long  period  of 
time  has  Intervened  between  tbe  origin  of 
the  cause  and  tbe  Institution  of  an  nctlon 
thereon,  must  necessarily  binge  and  depend 
upon  the  circumstances  peculiar  to  eacb  par- 
ticular case,  and  each  case  iu  wblcb  such 
questions  are  appropriately  raised,  and  wblcb 
constitute  the  principal  subject  of  dlscu^Ion 
therein,  becomes,  therefore,  largely  a  law 
onto  itself.  Those  general  rules,  however, 
as  suggested,  enable  tbe  courts  to  success- 
fully test  tbe  circumstances  of  each  case 
and  tbns  arrive  at  a  final  decision  In  con- 
formity either  with  tbe  demands  of  actual 
Justice,  on  the  one  band,  or  wltb  tbe  policy 
of  all  rational  systems  of  Jurisprudence,  on 
tbe  other;  for  It  may  be  and  no  doubt  Is 
true  that  In  many  cases  real  Justice  may  be 
thwarted  by  upholding  tbe  defense  of  the 
statute  or  of  laches.  In  which  case  the  prin- 
ciple IntCTvenes  that  tbe  revivification  of 
Btale  demands,  difficult  to  prove,  and.  If  prov- 
ed at  all,  by  evidence  of  a  doubtful  and  du- 
bious character  and  origin,  should  not  be 
encouraged  or  entertained  for  tbe  sake  of  the 
peace  and  repose  of  society.  In  otber  words, 
tbe  lapse  of  a  few  years  may  be  sufficient  to 
d^eat  the  action  In  one  case,  while  a  longer 
period  may  be  held  requisite  in  another,  de- 
pendent upon  the  circumstances,  such  as  tbe 
situation  of  the  parties,  the  extent  of  their 
knowledge,  means  of  Information,  whether 
the  case  Is  one  of  constructive  or  actual 
fraud,  and  tbe  like.  Hammond  v.  Hopkins, 
143  U.  S.  250,  12  Sup.  Ot  418,  86  L.  Ed.  134, 
and  cases  therein  dted.  In  that  case  a 
distinction  Is  also  made  In  tbe  matter  of  the 
mpiMlcatlMi  of  tbe  doctrine  of  laches  betwem 


eases  of  couBtmetlT*  fraud  and  lliose  when 
actual  fraud  Is  charged,  and  it  to  there  de- 
dared  that  greater  liberalUy  In  respect  of 
lapse  of  time  In  the  latter  daas  to  allowed 
than  In  the  fonn«.  Here  It  to  to  be  remem- 
bered actual  malverBatitm  to  imputed  and  di- 
rectly charged  in  the  complaint  It  to  <me  oC 
the  settled  general  rules  in  thto  class  of 
cases  that  if  the  par^  seeing  to  avoid  tlw 
operation  oeP  the  stfttute  of  Umitatlona  or  to 
ezcOM  the  delay  which  would,  in  the  absoice 
of  a  ■nffldent  excuse  amount  to  audi  todies 
as  would  defeat  bto  right  of  action,  poesess- 
ed  Information  or  knowledge  of  extraneous 
facts  and  circumstances,  or,  in  other  words, 
of  matten  to  pals,  wblcb,  although  not  di- 
rectly tending  to  show  the  existcaioe  of  a 
prior  conflicting  right,  are  sufficient  to  pnt 
him,  as  a  prudent  person,  npon  inquiry,  he  to 
then  charged  wUb  constructive  notice  of  all 
that  he  might  have  learned  by  an  inquiry 
prosecnted  with  reasraable  diligence  Pom. 
Bq.  Juris,,  |  610i  It  to  said  by  the  same 
author  that  from  the  eilgtenee  of  such  dr- 
comstances  'the  I^cal  presumption  arises  that 
he  has  obtotoed  Information  of  wbat  he 
might  tons  have  learned.  In  eyery  such 
case  tbe  first  question  to  wh^er  the  facte 
of  which  the  party  has  Information  are  suffl- 
dent  to  put  him  upon  an  toquiry,  so  as  to 
raise  the  prima  fade  presumption.  Tho  fur- 
ther question  to  then  presented,  whether  he 
has  made  a  due  inquiry  without  dtocovertog 
the  truth,  so  as  to  overcome  the  presumption 
and  defeat  the  notice,  or  whethw  he  has  so 
neglected  this  duty  that  the  presumption  re- 
mains nnsbakoa  and  the  notice  effective.' 

"Tbe  important  question,  arising  In  this 
case  upon  tbe  facte  as  stated  in  the  com- 
plaint, and  upon  tbe  soluti<a  of  which  the 
decision  must  depend,  to  that  of  tocbes,  and 
may  tUus  be  sUted:  Were  there  sudi  ex- 
traneous facts  and  drcumstonces  to  exist- 
ence during  their  minority  or  within  a  rea- 
sonable time  th&ceatter  connected  with  the 
guardianship  transaction  as  would  put  tbe 
plaintiff  Miller  and  ber  brother,  as  prudent 
persons,  upon  any  toquiry  as  to  the  specific 
claim  against  their  guardian  founded  upon 
tbe  bequest  to  them  contemplated  by  Rey- 
nolds to  his  first  will,  so  that  their  failure 
to  Inquire  must  be  held  to  be  a  fatal  neglect? 
We  may  as  well  say  In  llmtoe  that  we  thtok 
the  complatot  presents  sufficient  facte  to 
warrant  an  tovestlgatlon  npon  a  trial  of  the 
Issues  of  fact,  of  tbe  transaction  complatoed 
of,  so  far  as  It  totereste  the  platotlff,  Mrs. 
Miller;  for  we  are  unable  to  perceive  any- 
thing to  the  circumstances,  as  they  are  dis- 
closed by  tbe  complaint,  from  which  we 
would  be  Justified  to  declartog  that  the 
wards  were  to  possession  of  sufildent  tofor- 
matlon  as  to  the  particular  dalm  to  dtoputo 
to  put  them,  as  prudent  persons  npon  toquiry 
concerning  said  dalm.  The  allegatton  that 
tbe  wards  without  success  repeatedly  lmp4«w 
toned  tbelr  guardian  to  rmder  to  them  or  to 
the  court  an  account  of  bto  admtototratton 
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of  tiielr  ostatea  ihows  tibat  Iher  bad  tn 
mind  the  property  which  ther  sumrased  be- 
longed to  them  as  heirs  of  their  paraita.  It 
does  not  appear  when  the  gnardlan  was  so 
imiwrtaDed  —  whetbn-  before  or  after  the 
wards  reached  their  majority.  Bnt  If  It  maj- 
iM  argued  from  the  fact  that  they  ao  re- 
qneated  an  accounting  that  th^  must  have 
suspected  an  intention  of  wrongdoing  on  the 
imrt  of  the  guardian  In  the  matter  of  the 
management  of  their  estates,  or  believed  that 
he  was  frandnlently  seeking  to  withhold  or 
conceal  any  portion  thereof  from  them,  and 
it  was,  therefore,  ttielr  duty  to  have  then 
put  on  foot  and  prosecuted  a  proper  Inquiry 
looldng  to  a  determination  of  the  proposi- 
tion, by  which.  In  all  lUcellhood,  they  could 
have  devel(^»ed  the  fnU  extent  of  his  remiss- 
ness or  fraud,  thus  bringing  to  light  the  fact 
of  the  receipt  by  him  of  the  mcmey  in  ques- 
tion, the  answer  is,  we  think,  In  the  dec- 
laration of  the  complaint  that  the  guardian 
had  always  and  repeatedly  assured  his  wards 
that  no  property  belonging  to  them  ever 
came  Into  his  possession,  and  that  they  re- 
posed full  confidence  and  belief  In  his  repre- 
sentations; that  the  wards  had  neither  a 
belief  nor  even  a  sosplclon,  nor  any  reason 
upon  which  to  found  such  a ,  belief  or  a 
sospldcm,  that  they  were  to  be  or  were 
made  beneficiaries  under  the  first  or  any 
Wll]  of  Reynolds. 

"In  the  foregoing  annooncement  of  our  con- 
clusion, we  are  not  forgetful  of  the  rule,  so 
often  applied  In  cases  of  this  character, 
where  relief  has  been  denied  because  of  long 
delay  In  asking  It,  and  where  circumstances, 
arising      reason  of  such  delay,  have  inter- 
T^ed  or  appeared  to  clearly  warrant  the 
r^nsal  by  the  courts  to  aid  the  derelict  par- 
ty, that  'nothing  can  call  a  court  of  chancery 
Into  activity  but  conscience,  good  faith,  and 
reasonable  dlUgenoe,  and  that  where  these 
are  wanting  the  court  is  passive,  and  does 
nothing.'  Chief  Justice  Taney,  In  McKnlght 
V.  Taylor,  1  How.  161,  U  li.  Ed.  S6,  citing 
Piatt  T.  Vattler,  9  Pet  416,  9  L  Bd.  173. 
-See,  also,  Oress*  Appeal,  14  Pa.  468;  Appeal 
of  Gatholtc  St  Tlncmfs  Orphan^  Asylum, 
US  Fa.  157,  10  Atl.  87.  Tbe  dedslon  of  the 
case  here,  It  may  franUy  be  admitted,  has 
not  been  altogetha  ezonpt  from  difficult. 
'Om  coorts  hesitate,  apon  considerations  of 
a  necessary  and  well<foancled  policy,  to  ok- 
tertaln  and  thus  undertake  to  settle  litiga- 
tion which,  In  the  natural  order  of  erenta, 
ahoold  have  been  settled  so  long  b^ore  its 
reaiudtatlfm  that  it  bad  foded  entirely  from 
the  memory  ct  those  even  directly  Interested 
In  it  And,  as  we  have  seen,  It  is  only  where 
apectai  drcnmstances  are  made  to  appear, 
■calling  for  tbe  relief  dmanded,  tbat  the 
4N>artB  are  jostlfled  In  ezcnsfaic  a  long  pwiod 
•of  dday  in  asserting  the  right  and  so  pro- 
«eed  to  adjust  the  dlfTerences  between  the 
eontsndbig  parties.  We  think  the  complaint 
here  shows  droamstances  whicA  would  rm- 
4sr  flie  denial  of  rtfief  a  denial  of  Justice, 


assnmlng,  of  course^  fOr  the  pnrpoeee  of  this 
dedslon  that  the  facts  as  pleaded  can  be 
proved  by  the  degree  of  (wroof  reqnired  In 
such  cases.  One  of  13ie  slgulflcant  and  coa- 
trolling  drcnmstances  impelling  our  cmidu- 
ston  that  the  Judgment  should  be  reversed, 
so  far  as  the  plahitUf  MlUer  Is  affected.  Is 
the  fact  that  Ash  nem  filed  a  final  acoomit 
or  asked  to  be  discharged  of  Ills  tmst  nntU 
a  few  months  prior  to  his  deatA— as  lata  as 
March,  1906— when,  for  tlie  first  time  he 
filed  his  final  account,  aivralsement  and  a 
r^rt  of  his  stewardship  as  goardlan.  and 
that  In  said  final  aoconntp  .awnUsement,  and 
rep(nt  la  not  to  be  finmd  a  single  word  re- 
ferring to  the  numey  whldi,  according  to  the 
r8ce4>t  eZBcnted  and  filed  by  him  In  ttw  m.t- 
ter  of  the  estate  of  Reynolds,  came  into  bis 
hands  as  goardlan  of  the  estates  of  his 
wards.  While  In  most  of  the  cases  like  ttw 
presQit  <Hie.  where  the  aid  of  tbe  courts  Is 
aSInd  aftw  the  lapse  of  many  years  aftw 
the  right  has  accrued,  the  fact  that  such  aid 
is  demanded  tor  the  first  time  after  the  death 
of  the  party  charged  with  the  dtfault,  when 
explanation  from  his  own  lips  Is  Impossible, 
furnishes  the  foundation  for  a  forceful  and 
sometimes  persuasive  argument  under  cer- 
tain drcumetances,  yet  in  tills  case  the  an- 
swer to  such  argument  may  be  su^wted  in 
the  query:  Why  did  not  Ash  avail  himself 
of  the  opportunity  of  which  he  was  himself 
the  voluntary  autljor — an  opportunity  which 
he  took  occasion  to  create  at  a  time  when 
life  to  him  (for  presumably  he  was  tiien  a 
man  well  advanced  in  years)  had  run  Its 
course,  or  at  best  Its  end  not  then  far  dis- 
tant— to  explain  so  Important  a  transaction 
(qjpertalning  to  the  trust  with  which  he  had 
been  invested?  Having  thus  been  silent 
when  he  could  have  spoken,  had  he  desired 
to,  upon  a  matter  of  such  magnitude  con- 
nected with  his  trust,  the  guardian,  by  his 
own  unpardonable  delay,  occasioned,  it  ap- 
pears from  the  complaint,  through  tbe  want 
of  good  faith  In  dealing  with  bis  wards  as  to 
their  rights,  has  answered  the  dalm  that 
great  Inconvenience  and  perhaps  injnstloe 
niay  be  caused  by  the  malntenanoe  of  an  ac- 
tion instituted  after  tbe  death  of  the  tmly 
person  who  could  offer  any  explanation  of 
the  dlq>osltioa  of  the  numcar  cracwned  In 
this  dispute. 

"The  complaint,  it  has  been  seen,  dedares 
that  the  wards  wwe  In  no  way  rdated  to 
Reynolds,  and  that,  therefore,  they  never 
expected  any  bonn^  or  benefactbm  txom 
bim  or  his  estate;  that  Ash  always  and  per- 
sistently taUk  them  that  no  property  belong- 
ing to  them  ever  came  Into  his  posseeston  as 
their  guardian  other  than  that  whldi  be- 
longed to  them  as  heirs  of  their  parents. 
They  had  a  right  to  and  most  naturally  un- 
der the  drcumstances  th^  would  repose  full 
confldmce  In  lilm  and  bis  rwrasentatlons. 
He  not  OBdy  stood  as  to  them  In  locos  paren- 
tis by  resMHi  d  his  rOle  as  guardian,  bnt  he 


Digitized  by  Google 


OtL) 


lULLBB 


T.  Asa 


607 


waa.  It  mnst  be  kept  In  mind,  tbelr  st^ 
tatber,  baring  been  married  to  tbelr  motber 
when  tb^  were  In  fftct  mere  infanta,  Tbe 
complaint  does  not  dlBClose  any  extraneous 
circumstancea  concerning  the  Reynolds  be- 
gnest  wblch  would  bare  put  tbe  wards,  aa 
prudent  persons,  upom  tbelr  Inquiry,  eltber 
before  or  after  tb^  attained  tbelr  majority, 
unless  It  can  be  said  tbat,  because  the  trans- 
acdoQ  In  the  Reynolds  matter  constituted  a 
public  court  record,  tbe  wards  sbonld  have 
known  of  It  But  tbe  complaint  asserts  tbat 
tbey  aa  a  matter  of  fact  did  not  know  any- 
thing about  the  bequest,  nor  tbe  compromise 
thereof  effected  by  tbe  guardian,  and  It  is 
irresistibly  inferable  from  the  fact  of  tbe 
Institution  of  this  suit  so  late  as  the  year 
1907  tbat  the  complaint  states  the  truth,  for 
Is  It  reasonable  to  suppose  tbat  tbe  wards, 
knowing  or  even  suspecting  tbat  their  guard- 
ian had  in  hla  possession  bo  lai^  a  sum  of 
mcmey  to  which  tbey  were  entitled,  would 
hare  neglected  to  asswt  their  Just  daim 
Qtoeto,  or  remain  inert  and  supine  as  to  so 
important  a  right  so  aa  to  permit  It  to  vanish 
through  tbe  erosive  Influence  of  long  dday? 
There  Is  In  our  Judgment  no  escape  from  the 
condnslon  Uiat  the  plaintiff  Miller  knew 
nothing  and  had  no  reascm  to  know  anything 
of  tbe  money  received  by  Ash  for  herself 
and  brother  from  tbe  estate  of  Reynolds  un- 
to about  tbe  time  Ash  filed  hla  final  account 
and  r^rt  In  1006. 

"By  whom  baa  the  memory  of  tills  ancient 
transaction  been  first  revived,  and  why  re- 
suscitated the  guardian  himadf  at  a  time 
00  rnnoto  from  that  at  whldi  It  shoold  have 
been  finally  and  oonduslTdy  aettledf  It  was 
manlfeBtly  Adk's  own  fnexcnaable  n^ect 
and  delay  vrhich  tnvnght  back  to  life  a  trana- 
actlon  which.  If  properly  attended  to,  abonld 
have  been  Unv  tK<^  to  use  tbe  language  of 
ona  of  the  cited  caBes,  'confirmed  and  laid 
aalde  with  past  thlnga.  to  be  forever  for- 
gotten.'  But  for  at  least  85  years  he  per> 
ndtted  hlms^  to  ranaln  undischarged  of 
his  trust;  and,  so  far  as  the  complaint  ahows, 
paned  to  the  beymd  without  having  been  so 
dhMbaxged,  and  filing  no  final  account  and 
mdlng  no  final  nport  untn,  aa  we  have 
Men,  cmly  a  ttw  montha  prior  to  his  death, 
and  then,  aa  stated,  giving  abaolutdy  no 
Information  atid  attempting  no  explanation 
of  what  disposition  had  been  made  of  ttie 
large  amount  of  money  which  he  is  ahovm  to 
have  Teceived  for  hla  wards  during  hla  ad- 
ndnlstratlaD  of  th^  eatatea.  inted  wltb  and 
presented  to  the  court,  as  tibey  were  Just;  be- 
fore his  death;  and  when  he  must  have  been 
a.  very  old  man,  the  final  account,  appraise* 
ment,  and  report  of  tbls  guardian's  adminis- 
tration of  ttie  dutlea  of  Ua  trust  may  almoat 
be  regarded  In  the  light  of  a  statement  In 
exttonlB  rdatlng  thereto,  and  his  silence 
then  upon  the  qneatlott  of  tS»  disposition  of 
tbe  money  Involved  In  this  controversy  can 
certainly  wen  be  construed  aa  an  admission 
that  he  could  not  explain  tbe  transaction  con- 


sistently with  the  principles  of  good  eon- 
science,  good  fal^  and  fair  dealli^  In  tbe 
dlschai^  of  bis  fiduciary  duties.  If  he 
could,  why  did  he  not  explain  It?  Can 
there  be  the  slightest  doubt,  from  the  aver- 
ments of  the  complaint,  that  he  received  the 
money?  We  see  no  reason  why,  In  equity, 
good  conscience,  and  Justice,  so  far  as  the 
complaint  discovers  the  facte,  the  plaintiff 
Miller  abonld  not  be  given  the  relief  tor 
which  she  asks,  and,  If 'the  respondfflite  find 
tbemsdves  unfortunately  In  a  position  In 
which  th^  may  be  unable  to  make  a  success- 
ful defense  to  the  merlte  at  the  trial,  the 
misfortune  la  only  the  conseqnenoe  of  the 
default;  neglect  and  want  of  good  faith  of 
tbelr  teatetor  In  the  transactlfflu  leading  to 
this  litigation. 

"Tbe  question  tovolvlng  the  alleged  bar  of 
the  stetnto  of  Umltetltma  calla  tor  no  extend- 
ed notice.  The  complaint  asserte  tbat  the 
discovery  of  the  right  declared  upon  was 
made  In  tbe  year  1906,  and  tbls  allegation 
under  tbe  demurrer  must'  be  teken  as  true, 
when  supported  by  other  sufficient  statement 
of  facts,  as  we  have  held  and  do  bold  Is  tbe 
case.  It  therefore  follows  that  this  action 
Is  not  affected  by  the  statute.  The  conten- 
tion that  the  guardian  repudiated  bis  trust 
when  he  declared  to  the  wards  many  years 
ago  tbat  he  had  no  property  In  bis  posseeslon 
aa  such  guardian  belonging  to  them  Is  without 
merit  We  hare  seen  that,  when  the  wards 
demanded  a  settlement  or  an  accounting  of 
tbe  gnardlanablp  assets,  tbey  bad  reference 
to  property  wblch  tbey  believed  had  de- 
scCTded  to  or  been  acquired  by  them  aa  heira 
of  their  father  and  mother.  We  cannot  un- 
derstand how  the  intentional,  or,  as  the  com- 
plaint xfharges,  the  fraudalent.  omcealment 
from  the  wards  by  the  guardian  of  money  or 
property  of  which  th^  had  no  knowledge 
and  which  they  had  no  reason  to  know  be- 
longed to  ttiem  could  be  treated  aa  a  repudi- 
ation of  the  trust  In  tbe  sense  tbat  the  wards 
would  thereby  be  barred  by  tbe  statute  from 
malntelnlng  an  action  for  the  same  within 
the  statutory  period  after  the  dlBcoveiy  Uiat 
the  guardian  did  receive  mcmey  tor  than  ut 
which  until  then  they  had  no  knowledge  and 
<a  the  fact  that  he  bad  fraudulently  with- 
held it  fMm  them.  The  dafmae  of  the  statute 
of  limHationa  or  of  laches  la,  of  course,  as 
leglttanato  and  aa  Impregnable  a  defense  aa 
may  be  set  up,  when  urged  under  appropri- 
ate drcumstancea,  and  should  tmhaaltatlni^ 
be  Buatalned  where  It  clearly  appears  that  a 
party  has,  through  hla  own  suplneness  or 
listlessness,  and  not  through  any  act  of  fraud 
of  the  parly  agatnat  whom  the  light  anbalsti; 
permlte  either  the  atetute  to  run  so  aa  to  f  ore- 
<AoM  hla  rights  to  assert  and  malnteln  hla 
dalm  In  the  courts* «  has  neglected  to  proa^ 
cute  hla  right  for  ao  long  a  period  as  to  In- 
dicate an  abandonment  thereof  and  drcum- 
stences  have  in  the  meantime  arisen  to  bring 
hla  nei^igmce  dearly  within  tlw  doctrine  of 
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latiheai  Bat  neither  the  statnte  limiting  the 
time  within  which  actions  may  be  brought, 
nor  the  equitable  doctrine  of  laches,  hastteoi 
Ingrafted  Into  our  ayatem  of  laws  for  the 
sole  boieflt  and  qwdal  purposes  of  the  In- 
dlvldual  who  la  privileged  to  Invoke  than. 
The  probability  at  doing  Injustice  In  cases 
long  delayed,  or,  perhaps,  to  speak  more  ac- 
curately, of  not  being  able  under  sndi  cir- 
cumstances to  do  exact  Justice,  dranands  the 
application  of  those. principles  In  all  proper 
cases  for  the  peace  and  r^^ose  of  society. 
Tbia,  and  not,  as  may  by  some  be  snppos^ 
that  the  discharge  of  an  honest  debt  or  an 
honest  obligation  may  tbas  be  avoided,  Is  the 
paramount  Idea  underlying  those  rules ;  for 
Oie  resurrection  of  rights  of  action,  long  de- 
oessed,  or  of  stale  demands,  decomposed  from 
ag^  so  far  as  the  availability  of  proof  sus- 
taining them  Is  concerned,  and  Qielr  nplolta- 
tlon  In  the  courts  tends  to  bring  about  dls- 
turbances,  which  it  Is  the  purpose  of  all  law 
to  prevent  Hence,  Uiongh  a  defendant  In 
such  a  case  may  i^nffer  some  discomfiture  or 
IncoDvenlence  from  the  existence  and  proof 
of  circumstances  which  will  arrest  the  opera- 
tion of  the  statute  or  destroy  all  ground  for 
the  successfnl  interposition  of  the  defense  of 
laches,  yet  it  cannot  be  Bald  to  result  in  a 
rude  shock  to  society,  more  vitally  concerned 
than  the  individual  debtor,  for  the  courts 
to  entertain  an  action  on  a  claim,  however 
old  It  may  be,  where,  as  we  think  1b  dearly 
shown  here,  the  pleaded  or  proven  facts  dis- 
play circumstances  showing  that  the  long  de- 
lay In  prosecuting  the  same  has  been  due 
solely  to  the  neglect  and  default  of  and  con- 
cealment, ex  industrla,  of  the  naked  truth, 
by  the  parly  npon  whom  the  law  has  placed 
and  who  himself  voluntarily  sought  the  re- 
sponsibility of  discliai^iv  the  duties  of  a 
sacred  trust 

"It  Is  contended  that  the  plaintiffs  should 
have  first  brought  an  action  for  an  account- 
ing, and  that  the  present  action  cannot  be 
maintained  because  such  a  proceeding  was 
not  previously  Instituted  and  prosecuted  to 
a  final  determination  of  the  state  of  Oie  ac- 
count between  the  guardian  and  his  wards. 
In  certain  cases  involving  property  In  the 
possession  of  a  guardian  or  an  executor  as 
such,  an  action  for  an  accounting  is  held  to 
be  a  necessary  prerequisite  to  the  mainte- 
nance of  an  action  at  Jaw  or  in  equity  to  re- 
cover such  property ;  but  the  circumstances 
of  this  case,  we  feel  clear,  bring  It  within 
certain  exceptions  to  that  rule.  The  death  of 
the  guardian  before  action  was  taken  tn  tbia 
case  precluded  any  hope  of  any  practical  ad- 
vantage or  tienefit  to  be  gained  by  either  side 
through  an  accounting.  It  was  the  duty  of 
the  guardian,  after  the  wards  had  attained 
tbelr  majority,  to  present  his  final  account 
to  the  probate  court  for  settlement  He 
could  have  been  compelled  to  do  so  and  re- 
quired to  render  a  full  and  detailed  account 
of  all  his  dealings  with  the  property  of  his 
wards.   He  alone  possessed  the  Information 


concerning  the  eetates  of  his  wards  neces- 
sary to  exhibit  a  oorrttct  account  ttaereot 
But,  the  goardlui  having  died  befcMre  making 
a  settlement,  and  Imig  after  the  wards  reach- 
ed their  majority,  his  uecutors  have  no  au- 
thority to  i«eeent  hla  account  to  a  court  at 
probate.  In  re  Allgier  et  al^  65  CaL  228»  8 
Pac  8ffi.  Sudi  want  of  authority  is  due  to 
tbe  fact  that  there  is  no  law  which  gives  the 
executors  the  rl^t  and  ttie  power  to  present 
the  guardian's  account  to  the  court,  but  why 
the  Legislature  has  not  given  such  antbtnlty 
to  the  executors. Is  undoubtedly  for  tbs  voy 
obTloua  reason  that  su^  executors  are  pos- 
sessed of  no  sufAi  Infimnation  relative  to  me 
administration  of  the  guardianship  alfoirs  as 
would  insure  the  presentation  of  a  correct 
or  proper  account  Hence  it  ftdlows,  by  the 
most  cograt  analogr,  that  in  a  case  like  this, 
wbers  the  suit  to  establltA  a  claim  exlsdng 
against  a  guardian  and  in  favor  of  his  wards 
Is  commenced  after  the  death  of  sndi  guard- 
ian, an  action  for  an  accounting  against  his 
executors  antecedently  to  a  suit  to  recovw 
npon  the  claim  or  establishing  a  tmst  In  fa- 
vor of  the  claimant  In  relation  thereto  would 
not  <mly  he  unnecessary  from  a  leeai  point  at 
view,  but  would  be  altogether  barren  of  sat- 
isfactory results. 

"Moreover,  the  property  dalmed  here  Is  tn 
the  form  of  money.  It  is  therefore  Impos- 
sible that  the  'identical  trust  property  or  Its 
product  in  a  new  form  can  be  traced  into 
the  estate  and  so  Into  the  possesalon  of  the 
representatives.'  Lathrop  t.  Bampton,  31 
Gal.  29,  89  Am.  Dec.  141 ;  McGrath  v.  Car^ 
roll,  110  Gal.  83,  42  Pac.  466.  It  is  further 
said  In  the  case  last  cited  that  *a  beneficiary 
who  is  unable  to  do  this  must  rely  on  the 
personal  liability  of  the  trustee,  and  so  re- 
lying has  only  a  claim  against  the  estate 
which  must  be  duly  presented  for  allowance. 
But  such  a  claim  is  still  based  upon  the 
trust,  whatever  that  may  have  beea.  It  has 
its  origin  In  the  trust  i^d  depmds  for  its 
validity  upon  the  l^llty  and  Bufflclen<7  of 
the  trust  The  fact  that  the  beneficiary  is 
obliged  to  present  his  claim  and  look,  like 
a  general  creditor  to  the  assets  of  the  es- 
tate for  payment  does  not  change  the  na- 
ture of  his  demand,  which  Is  still  one  for 
property  due  under  a  trust  accounting.  It 
merely  changed  his  remedy.'  And.  so  It  Is  true 
In  the  case  at  bar.  The  claim  here  had  its 
Inception  In  the  trust  established  by  the  crea- 
tion of  the  guardianship,  and  must  be  sus- 
tained. If  at  all,  upon  the  legality  and  suffi- 
clei^cy  of  such  trust  The  fact  that  the  plaln- 
tiCfs  obeyed  the  law  requiring  all  <^alms 
against  the  estates  of  deceased  persons  to 
be  presented  for  allowance  to  the  executor 
or  administrator  before  action  thereon  can  be 
maintained  in  no  way  affects  tbelr  right 
even  though  It  changes  their  remedy. 

"We  have,  as  before  stated,  examined  with 
minuteness  all  the  authorities  cited  by  both 
sides  in  this  action^  and,  after  a  full  consid- 
eration of  the  facts  as  pres^ted  by  tb*  con- 
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plaint  have,  as  already  stated  and  as  Is  ob- 
vious, coDClnded  that,  as  to  the  plaintiff  MU- 
1»,  a  cause  of  action  is  stated. 

"Upon  the  questions  ot  laches  and  the 
statute  of  UmitatlOD,  I  have  consulted  the 
following  anthorltles  In  addition  to  those  al- 
ready noted:  Bangs  v.  Loveridge  (C.  C.)  60 
Fed.  963 ;  Wood  v.  Carpenter,  101  U.  S.  140, 
^  Ij.  Ed.  807;  Steams  v.  Page,  7  How.  819, 
la  It.  Ed.  928;  Moore  v.  Greene  et  al.,  19 
How.  69-72.  15  L.  Ed.  533 ;  Martin,  Assignee, 
ptc,  T.  Smith.  1  Dill.  85,  Fed.  Cas.  No.  9,164 ; 
Kennedy  v.  Greene,  3  Myl.  &  K.  722 ;  Mc- 
Kown  V.  Wbltmore,  31  Me.  448^  Rouse  v. 
Southard,  39  Me.  404 ;  Boyd  v.  Boyd,  27  Ind. 
429;  Foster  v.  Mansfield,  Coldwater,  etc., 
Railroad,  146  U.  8.  99,  13  Sup.  Ct  28,  36  L. 
Ed.  899;  Bell  v.  Hudson,  73  Cal.  288,  14 
Pac.  791,  2  Am.  St  Rep.  791 ;  Porter  v.  FUIe- 
brown,  119  Cal.  230.  51  Pac.  322 ;  Butler  v. 
Hyland,  89  Cal.  582,  26  Pac.  1108;  Irwin  v. 
Holbrook,  26  Wash.  89,  66  Pac.  118;  Hovey 
T.  Bradbury,  112  CaL  626.  44  Pac  1077; 
Pomeroy,  Eg.  Juris.  §S  891,  895,  896,  886; 
Latalllade  t.  Orena,  91  Cal.  576,  27  Pac.  924, 
25  Am.  St  Rep.  219;  Code  Civ.  Proc.  fi  338, 
mbd.  4 ;  Pomeroy's  Eq.  Juris.  Sf  1080-1083 ; 
Faylor  v.  Faylor,  136  Cal.  96,  68  Pac.  482; 
Hearst  v.  Pujol,  44  Cal.  233;  Luco  v.  De 
Tore,  91  Cal.  418,  27  Pac.  1082;  Bank  v. 
EnoB,  135  Cal.  169,  67  Pac.  52;  Brown  t. 
Campbell,  100  Cal.  645,  35  Pac.  433,  38  Am. 
St  Rep.  314.  and  Barker  v.  Harley,  132  Cal. 
28,  63  Pac.  1071.  64  Pac.  480 ;  Secnlovlcb  v. 
Morton,  101  Cal.  673,  36  Pac.  387.  40  Am.  St 
Sep.  106." 

In  accordance  with  the  views  herein  .ex- 
pressed, the  Judgment  as  to  the  plaintlfTs, 
Boy  R.  Read,  Leonard  B.  Read,  and  Egbert 
B.  Read.  Is  affirmed,  and  as  to  the  plaintiff 
Elizabeth  Miller  the  Judgment  la  reversed. 

We  concur:  HENSHAW,  J.;  LORIGAN. 
J.;  SHAW,  J. 


(U  Cal.  A.  611) 

Ex  parte  SAN  CSTTTNO.   (Cr.  106.) 

(Conrt  of  Appeal,  niird  District,  California. 
Oct  18,  1909.)  , 

1.  Municipal  Cobpoeations  (S  111*)— Obdi- 
NA  nceS— Validity  . 

Wtieo  a  manicipal  ordinance  is  attacked  as 
nnconstftnthinal,  it  Is  not  sufficient  that  the 
court  may  entertain  a  doubt  as  to  whether  the 
legislative  body  had  exceeilt^d  its  constitutional 
anthority,  but  it  must  clearly  appear  that  some 
fundamental  right  has  been  in\'aded  and  a  per^ 
sonal  privilege  unfairly  impaired  or  destroyed 
before  the  orainance  can  be  declared  invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  345-247 ;  Dec  Dig. 
f  111.*] 

2.  MrmciPAL  CoRPOBATioNB  (5  594*)  —  Po- 
lice PoWKB— Validity  op  Obdinarceb. 

The  police  power  of  a  dty  is  of  very  ex- 
tensive ai^lication,  and,  when  invoked,  it  will 
be  presumed  that  the  municipal  legislative  body 
has  in  enacting  an  ordinance  exercised  it  with 


a  rational  and  conscientioos  regard  for  the 
rights  of  the  individual  and  of  the  community. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  1816;  De&  | 
5&4.*] 

3.  Constitutional  Law  (|  70*)  — Pouci 
PowEB  —  Ihpbopbr  ExTBNsion  —  Judicial 

SUPEBVISIOH. 

While  in  general  It  la  for  the  Legislature 
to  determine  what  laws  and  regnlations  are 
needed  for  the  public  health,  safety^  and  com- 
fort, statutes  attempted  to  be  sustained  as  an 
exercise  of  police  power  most  have  some  relatltm 
to  these  ends,  and,  It  under  the  galse  of  police 
regulation,  an  attempt  la  made  to  violate  per- 
sonal or  property  rights,  they  will  be  overthrown 
by  the  courts. 

[Ed,  Note.— For  other  cases,  see  Constitution- 
al Iaw,  Cent.  Dig.  |  131;  Dec.  Dig.  S  70.*] 

4.  Constitutional  Law  (g  240*)— Equal  Pro- 
tection—Lauhdby  REGULATIONft— DlSCBIU- 
INATION. 

Sacramento  City  Ordinance  No.  S2i,  |  8, 
prohibiting  public  laundries  within  the  limits  of 
the  city  in  any  public  ball,  store,  restaurant, 
lodging  house,  or  saloon,  bequented  or  oocn- 

f>ied  by  many  persons,  was  awlicable  to  ail 
aundries  within  the  city,  and  did  not  discrim- 
inate against  petitioner,  a  CSiineae  laundryman, 
either  as  an  individual  or  as  a  member  of  the 
Mongolian  race. 

[Ed.  Note.— For  othvr  cases,  see  Constltntlona] 
Law,  Cent  Dig.  S§  688-689;  Dec  Dig.  {  240.*] 

5.  Municipal  CobpobaTions  (|  597»)— Lauh- 
DBT  Locatioks—Bequlation— Police  Pow- 

EB, 

Sacramento  Olty  Ordinance  No.  824,  S  8. 
prohibiting  the  maintenance  or  operation  of  a 
public  laundry  in  any  building  used  as  a  hall, 
store,  restaurant,  lodging  house,  or  saloon  fre- 
quented or  occupied  by  many  persons  or  by  per- 
sons likely  to  spread  infections  or  contagious 
diaeases,  or  where  It  is  frequented  or  occupied 
for  any  immoral  or  unlawful  purpose,  was  a 
valid  exercise  of  police  power  in  the  regulation 
of  public  health. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^r^rations,  Cent  Dig.  |  1325;  Dec  Dig.  i 

Petition  by  San  Cbniig  for  a  writ  of  ha- 
beas corpus.  Writ  dented.  Petltioiier  re- 
manded. 

Hlnkson  &  Elliott  for  appellant  R.  Plat- 
haner,  for  respondent 

BURNETT,  J.  Petitioner  is  held  in  cus- 
tody by  virtue  of  a  commitment  issued  out 
of  tbe  Justice  court  of  the  city  of  Sacramen- 
to based  upon  a  trial  and  conviction  for  the 
violation  of  section  3  of  Ordinance  No.  824 
of  said  city,  providing  that  "It  shall  be  un- 
lawful for  any  person,  firm,  corporation,  or 
association  of  persons  to  establish,  maintain, 
operate  or  carry  on  a  public  laundry  or 
washhoase  within  the  corporate  limits  of 
the  city  of  Sacramento  In  any  building,  or 
any  portion  thereof,  or  In  any  annex  or  out- 
house thereto,  that  shall  be  occupied  or  used 
either  directly  or  Indirectly  as  a  public  hall, 
store,  restaurant,  lodging  house,  or  saloon, 
or  that  is  frequented  or  occupied  by  many 
persons,  or  that  is  occupied  as  a  stopping 
place  by  transient  guests,  or  that  is  fre- 
quented by  persons  llkply  to  spread  Infeo- 
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Hons,  contagions'  or  loatiisome  diseases,  or 
that  Is  occupied  or  nsed  or  freqaeated  di- 
xetlj  or  Indirectly  for  any  Immoral  or  un- 
lawful purpose."  The  particular  portion  of 
lald  section  of  the  ordinance  rlolated  by  the 
petitioner  Is  shown  by  the  allegation  of  the 
complaint  that:  "The  defendant  did  then 
and  there  willfully  and  unlawfully  <^rata 
and  carry  on  a  puUlc  laundry  In  that  cer- 
tain building  known  as  number  208  K  street 
In  said  city  of  Sacramento  then  and  there 
wcnpled  and  ased  In  part  as  a  public  store," 
and  it  Is  therefore  apparent  that  the  valid- 
ity of  the  ordinance  only  as  it  relates  to 
this  inhibition  Is  InvolTed  In  the  proceeding 
here.  The  grounds  of  attack  similar  to  those 
usually  urged  against  police  and  sanitary 
regulations  of  kindred  character  are  that 
the  provision  is  unreasonable,  discrimina- 
tory, oppressive,  In  restralDt  of  trade,  and 
generally  violative  of  the  constitutional  right 
of  petitioner  to  pursue  a  usefal  occupation 
without  nnlawfnl  interference  or  unneces- 
sary restraint 

The  general  prlndples  involved  In  the  de- 
terminattOD  <a  the  controversy  are  well  es- 
tataUshed,  and,  as  far  as  necessary,  may  be 
stated  as  fCillowB:  In  the  first  place,  it  is 
not  sufficient  that  the  court  may  entertain  a 
donbt  as  to  whether  the  legislative  body  has 
exceeded  the  limits  of  Its  constitutional  au- 
thority, but  It  mnst  clearly  appear  that  some 
fundamental  right  of  the  individual  has  been 
Invaded  and  a  personal  privilege  unfairly 
Impaired  or  destroyed  before  an  ordinance 
duly  enacted  can  be  declared  Invalid.  Again, 
what  la  known  as  the  police  power  is  one 
of  very  extensive  application  Involving  many 
variant  circumstances,  and  It  la  Incapable  of 
exact  definition*  and  depends  for  Its  Jnst 
and  Intelligent  exercise  so  largely  apon 
knowledge  of  local  conditions  that  a  very 
wide  discretion  must  be  conceded  to  the 
legtolaUve  body  clothed  with  the  presump- 
tion, as  it  is,  that  It  will  be  guided  by  a 
rational  and  conscientious  regard  for  Oie 
rights  ot  the  individual  as  well  as  for  the 
interests  of  the  community.  In  determining 
the  validity  of  the  ordinance,  the  courts 
must  give  due  consideration  to  all  the  dr- 
cumstances  of  the  particular  city  as  far  as 
disclosed,  the  objects  sought  to  be  accom- 
plished, and  the  necessity  which  exists,  for 
the  measure.  But  it  Is  equally  true  that, 
while  generally  It  la  tor  the  Legislature  to 
determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  to 
secure  putriic  safety  and  comfort,  yet  they 
must  have  some  relation  to  these  ends,  and 
if,  under  the  guise  of  police  regulation,  at- 
tempt Is  made  to  violate  personal  or  prop- 
erty rights,  the  courts  will  not  hesitate  to 
overthrow  such  a  measure. 

In  Bx  parte  Jacobs.  98  N.  T.  98,  60  Am. 
Rep.  636,  It  is  said  the  "police  power  Is  very 
broad  and  comprehensive,  and  is  exercised 
to  promote  the  health,  comfort,  safety,  and 
welfare  of  society.    ♦    •    •   Under  It,  the 


conduct  of  an  individual  and  the  use  of  prop* 
erty  may  be  regulated  so  as  to  interfere^  to 
some  extent  with  the  freedom  of  the  one 
and  the  enjoyment  of  the  other.  •  •  ♦ 
The  limit  of  the  power  cannot  be  accurately 
defined,  and  the  courts  have  not  been  able 
or  willing  definitely  to  circumscribe  It.  But 
the  power,  however  broad  and  extensive,  is 
not  above  the  Constitution.  When  it  speaks, 
its  voice  must  be  heeded.  It  furnishes 
the  supreme  law,  tlie  guide  for  the  conduct 
of  legislators,  judges,  and  private  persons, 
and,  so  far  as  It  Imposes  restraints,  the  po- 
lice power  'must  be  exercised  In  subordina- 
tion thereto."  In  Bx  parte  Sing  Lee,  96 
CaL  856,  31  Pac.  246  (24  L.  B.  A.  195.  31 
Am.  St  Bep.  21^,  It  Is  declared:  "It  la  pro- 
vided section  11  of  article  11  of  the  Con- 
stitution ot  this  state  that  *any  county,  dty, 
town,  or  township  may  make  and  enforce 
within  ita  limits  aU  such  local  police,  8anl< 
tary  and  other  regulations  as  are  not  in  con- 
flict with  general  laws.'  The  power  con- 
ferred upon  cities  and  towns  by  the  section 
Just  quoted  Is  undoubtedly  a  very  broad  and 
comprehensive  one,  and  would  suataln  the 
enactmwt  of  any  ordinance  having  a  leaatm- 
able  tendency  to  promote  the  health,  the 
comfort,  safety,  and  welftire  of  the  Inhab- 
itants of  the  mnnldpallty  and  which  would 
not  be  in  conflict  with  some  general  law  of 
the  state."  In  Ex  parte  Whltwell,  96  CaL 
7%  32  Pac.  872  (19  L.  R.  A.  727,  86  Am.  8t 
Rep.  152),  It  Is  said:  "But  It  la  not  true  that 
when  this  power  is  exerted  for  the  purpose 
of  regulating  a  business  or  occupation,  whjteh 
In  Itself  Is  recognized  aa  Innocent  and  use- 
ful to  the  community,  the  Legislature  Is  the 
exclusive  Judge  m  to  what  la  a  reasoauUe 
and  Just  restraint  upon  the  constitutional 
right  of  the  citizen  to  pursue  such  business 
or  profession.  •  •  «  This  principle  la 
stated  very  forcibly  in  the  case  of  Mugler 
V.  Kansas,  123  U.  S.  661,  8  Sup.  Ct  287  (31 
L.  Ed.  205)  in  the  following  language:  The 
courts  are  not  bound  by  mere  forms,  nor  are 
they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — Indeed,  are  under  a  solemn 
duty — to  look  at  the  substance  of  things 
whenever  they  enter  upon  the  inquiry  wheth< 
er  the  legislature  has  transcended,  the  lim- 
its of  Its  authority.  If  therefore  a  statute 
purporting  to  have  been  enacted  to  protect 
the  public  health,  the  public  morals  or  the 
public  safety  has  no  real  or  substantial  re- 
lation to  those  objects,  or  Is  a  palpable  In- 
vasion of  rights  secured  by  the  fundamental 
law,  it  Is  the  duty  of  the  courts  to  so  ad- 
Judge,  and  thereby  give  efFect  to  the  Consti- 
tution. *  •  •  This  power  of  the  courts, 
however,  to  declare  invalid  what  they  may 
deem  an  unreasonable  legislative  regulation 
of  a  business  or  occupation  which  the  citi- 
zen has  the  constitutional  right  to  follow, 
although  undoubted,  must  from  the  nature 
of  the  power  be  exercised  with  the  utmost 
caution,  and  only  when  it  Is  clear  that  the 
ordinance  or  law  so  declared  void  paaaes 
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entirely  beyond  tbe  llmltii  wbldi  bound  the 
police  power,  and  infringes  upon  debts  m- 
enred  by  tbe  tnndamental  law/" 

In  BarUa  t.  Connf^ly,  113  U.  S.  SI.  5  Sup. 
Ot  S59,  28  L.  Ed.  92S,  It  la  nld  by  the  Bn- 
prone  Court  of  titw  United  States,  tbron^ 
Mr.  Justice  Field,  that  "the  fourteenth 
amendment  In  declaring  that  no  state  'shall 
derive  any  person  of  llfe^  liberty  or  prop- 
erty tritboat  due  process  of  law,  nor  den; 
to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws,*  undoubtedly  in* 
tended  not  only  that  there  should  be  no  ar^ 
bitrary  deprivation  of  life  or  liberty,  or  ar^ 
bltraiy  spollatltm  of  property,  but  that  equal 
protection  and  security  should  be  gXvea  to  all 
under  like  drcumstances  In  the  enjoyment 
of  their  personal  and  civil  righti;  that  all 
persons  should  be  equally  entitled  to  pursue 
th^  happiness  and  acquire  and  enjoy  prop- 
erty; that  they  should  have  like  access  to 
tbe  courts  of  the  country  for  the  protection 
of  their  persons  and  property,  the  prevention 
and  redress  of  wrongs,  and  the  enforcement 
of  contracts;  that  no  Impediment  should  be 
interposed  to  the  parsnlts  of  any  one,  except 
as  applied  to  the  same  pursuits  by  others 
under  like  drcumstances ;  that  no  greater 
btirdens  should  be  laid  upon  one  than  are 
laid  upon  others  In  the  same  calling  and 
condition;  and  that  in  the  administration 
of  criminal  justice  no  different  or  higher 
punishment  should  be  Imposed  npon  one  than 
mtb  as  Is  prescrltwd  to  all  for  like  offenses. 
But  neither  tbe  amendment — broad  and  com- 
prehensive as  It  Is — nor  any  other  amend- 
ment, was  designed  to  Interfere  with  the 
power  of  tbe  state,  sometimes  termed  Its 
police  power,  to  prescribe  regtilationB,  to  pro- 
mote the  health,  peace,  morals,  education, 
and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  tbe  state, 
develop  its  resources,  and  add  to  its  wealth 
and  prosperity.  Regulations  for  these  pur- 
poses may  press  with  more  or  less  wele^t 
upon  one  than  upon  another,  but  they  are 
designed  not  to  Impofle  unequal  or  unneces- 
sary restrictions  upon  any  one,  but  to  pro- 
mote, with  as  little  individual  inconvenience 
as  possible,  the  general  good.  Though  In 
many  respects  necessarily  special  In  their 
character,  th^  do  not  furnish  just  ground 
of  complaint  If  they  operate  alike  upon  all 
persons  and  property  under  the  same  dr- 
camstances  isnd  ctmdltions."  In  the  H^t  of 
these  general  principles  can  It  be  said  that 
the  particular  portion  of  the  ordinance  vio- 
lated by  petitioner  Is  beyond  the  legitimate 
scope  of  the  police  power,  or  that  It  un- 
warrantably disturbs  petitioner  In  the  en- 
joyment  of  his  constitutional  privileges? 

It  certainly  cannot  be  maintained  that  It 
discriminates  against  him  as  an  Individual 
or  as  a  member  of  the  Mor^olian  race.  All 
persona,  wlthont  regard  to  lace  or  condition, 
are.Bubject  to  Its  penalties  If  th^  violate  its 
provisions.  There  Is  nothing  in  tbe  measure 
to  tiiow  that  It  was  designed  to  impose  un- 
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eanal  or  nnneceasary  rsatrleUfHia  npon  any 
particular  class  engaged  In  the  laimdty  busi- 
ness. We  must  Judge  of  tbe  purpose  ot  the 
ordinance  by  what  appears  upon  Its  teoe. 
Tbertfore  It  must  be  held  that  It  lays  the 
same  burdens  upon  all  engaged  In  the  same 
business  under  the  same  circumstances  and 
one  of  flie  main  gronnds  of  orooaltlon  to  It 
is  therefore  seen  to  be  without  merit  It 
does  manifesay  place  restrictions  upon  tha 
business  of  petitioner  that  are  not  Imposed 
qpon  other  occupations.  And  tiiere  Is  no 
question  that  bis  business  is  a  common,  or- 
dinary, and  useful  occupation  that  should 
be  faanoMred  as  little  as  possible^  It  is  tme, 
as  said  by  Judge  Sawyu-,  In  Sl  parte  Tie 
Loy  (G  0.)  26  Fed.  61S,  that  'the  right  to 
labor  in  this  or  any  honest,  necessary,  and 
In  Itself  harmless  calling,  whwe  It  can  be 
the  most  convenloitly,  adrantageously,  and 
profitably  carried  on  without  Injury  to  oth- 
ers, l8  one  of  the  higheet  privileges  and  Im- 
munities secured  by  the  Constitution  to  every 
American  dtlz^  and  to  every  person  resld* 
lug  within  its  protection."  There  is  no  con- 
tention here  that  the  business  is  prima  facie 
a  nuisance,  like  a  slaughterhouse  or  a  hotise 
for  the  storage  of  gunpowder  or  dynamite, 
but  the  ordinance  Is  sought  to  be  Justifled  up- 
on sanitary  consld^atlons.  It  Is  insisted 
that  It  Is  not  a  barmless  calling,  that  the 
city  council  determined  upon  proper  evidence 
— and,  Indeed,  that  It  Is  a  matter  of  common 
knowledge—that  the  conditions  under  which 
laundries  are  operated  are  favorable  for  the 
propagation  of  disease,  that  the  soiled  gar- 
ments received  and  handled  in  such  places 
are  liable  to  communicate  deleterious  germs 
to  the  circumambient  atmoQ)here.  giving  rise 
to  danger  of  Infection  to  persons  coming  Into 
close  proximity  to  these  surroundings.  A 
due  regard  for  the  health  of  the  community 
and  a  commendable  desire  to  destroy  or  mini- 
mize as  far  as  possible  the  sources  of  con- 
tagion have  led.  It  Is  urged,  to  this  regula- 
tion of  a  business  from  which  the  danger 
suggested  Is  inseparable.  If  the  danger  real* 
ly  exists  and  Is  imminent,  no  one  would  have 
tbe  hardihood  to  deny  that  it  is  not  only  the 
privilege  but  the  duty  of  the  council  to  ob- 
viate  It  If  possible.  Within  the  proper  ex- 
ercise of  the  police  power  the  operation  of 
public  laundries  within  tbe  city  limits  could 
be  entirely  prohibited  If  such  a  measure 
could  reasonably  be  said  to  promote  the  p\ib- 
Uc  health.  But  here  no  prohibition  Is  sought, 
but  only  a  regulation  which  we  must  assume 
the  evidence  before  the  council  d^uonstrated 
to  be  In  furtherance  of  a  beneficent  design 
to  contribute  to  the  welfare  of  the  community. 
Under  such  drcumstances,  if  they  exist,  the 
abstract  right  of  the  Individual  to  pursue  any 
lawful  occupation  where  It  can  be  the  most 
otmvenlently.  and  advantageously  carried  on 
must  yield  to  the  superior  right  of  the  public 
to  be  protected  from  the  menace  of  disease. 
Such  legislation.  Indeed,  Is  one  of  the  benefl- 
cent  products  of  modem  advancement  In  san- 
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Itatlon.  It  li  nnctloned  by  fbe  more  raill^t- 
med  public  seDtlment  as  to  tbe  duty  of 
Kuardlng  the  public  health,  and  It  reflects  the 
principle  of  eound,  selentlflc  hygiene.  It  l8 
CD  the  same  footing  as  legislation  requiring 
streets  to  be  kept  clean,  garbage  properly  re- 
moved, and  air  pollutions  of  all  kinds  pre- 
Tmted,  whether  they  arise  from  nooke^  street 
dost,  Doxlons  gases,  or  other  sources.  Form- 
erly such  leglslatlm  would  bare  been  regard- 
ed as  an  unwarranted  encroachment  upon 
the  rights  <tf  the  Indlridual,  but,  in  view  of 
the  progress  of  the  medical  profession,  the 
better  anderstandliig  of  the  nature  of  dis- 
ease, and  Its  transmlsslcni  and  the  broader 
conception  of  tiie  dnty  of  tiie  mnnldpallty  In 
regard  to  tlie  preserratlon  and  protectltsi  of 
tba  public  health  charactertstic  of  tiie  pres- 
ent age,  It  seems  upon  Its  flice  to  embody  a 
soulble  and  reaaonable  restriction  bearing  a 
direct  and  ^eadons  relation  to  the  accomp- 
llsbmrait  at  a  legitimate  purpose  of  police 
and  sanitary  legislation.  At  least.  In  tbe  ab- 
sence of  any  eridenoe  to  that  effect,  we  can- 
not Bay  ttiat  the  public  health  is  not  thereby 
promoted,  or  that  tbe  method  adopted  Is  un- 
reasonable and  nnneceeaarlly  oppnBalre. 
TbA  tact  IB  that,  as  far  as  the  convenioioe 
<tf  tbe  i)etltIonw  Is  concerned,  we  hare  no 
right  to  assume  that  he  may  not  secure  In 
the  same  neighborhood  a  bnlldli^  tor  the 
operation  of  bis  buBiness  free  from  the 
statutory  obJecUons,  having  the  same  adran- 
ti^es  and  at  practically  tba  same  expense  to 
himself.  But  be  that  as  It  may,  nnder  tbe 
showing  made,  It  cannot  be  held  Uiat  be  baa 
any  Just  cause  for  complaint. 

We  find  that  similar  questions  have  been 
nnuidered  in  various  decisions  of  the  higher 
courts,  to  sc»ne  of  which  we  may  -with  pro- 
priety refw.  Jn  Barbler  v.  Connolly,  supra, 
it  seems  that  the  board  of  supervlBora  of  ibe 
dty  and  county  of  Ban  Francisco  passed  an 
ordinance  reciting  that  tbe  indiscriminate 
estaUisbment  oi  public  laundries  and  wash- 
houses,  where  clothes  and  other  articles  were 
cleansed  for  blre,  endangered  the  public 
health  and  the  public  safety,  etc.,  and  or- 
daining, among  other  things,  that  *^o  per- 
son owning  or  employed  In  a  public  laundry 
or  a  public  washhouse  within  the  prescrib- 
ed limits  shall  wash  or  iron  clothes  between 
tbe  hours  of  10  in  the  evening  and  6  In  the 
morning  or  upon  any  portion  of  Sunday." 
In  holding  tbat  this  proyiaion  was  not  In 
coutraTentlon  of  the  first  section  of  tbe  four- 
teenth- amendment  to  the  Constitution  of  the 
United  Statee,  it  was  declared  tbat  "the  pro- 
vision is  purely  a  police  regulation  within 
the  competency  of  any  municipality  possess- 
ed of  tbe  ordinary  powers  belonging  to  sucb 
bodies.  It  may  be  a  necessary  measure  of 
precaution  In  a  city  composed  largely  of 
wooden  buildings,  like  San  Francisco,  that 
occnpations  in  which  fires  are  constantly  re- 
quired, should  cease  after  certain  hours  at 
night  until  the  following  morning;  and  of 
the  necessity  of  sucb  r^ulations  the  mu- 
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nldpal  bodies  are  the  exclnslTe  Judges;  at 
least,  any  correction  of  their  action  In  sucb 
matters  can  come  only  from  state  leglslatlMt 
or  state  tribunals.  •  •  •  There  Is  no  In- 
vidious discrimination  against  any  one  wltb- 
In  tbe  prescrlhed  limits  by  such  regulattons. 
There  la  none  In  the  regulation  under  coo- 
slderatlon.  All  poaona  engaged  in  the  aame 
business  within  the  prescribed  llmita  are 
treated  alike,  are  subject  to  the  same  re* 
strlctlons,  and  are  entitled  to  the  same  priv- 
ileges under  similar  conditions."  The  same 
ordinance  was  before  tbe  said  court  in  Soon 
Hlng  V.  Ctowley,  113  U.  8.  708.  5  Sup.  Ct 
730.  28  U  Ed.  1145.  and  It  is  there  declared 
that:  **However  broad  the  right  of  every 
one  to  follow  such  calling  and  employ  bis 
time  as  he  may  Judge  most  conducive  to  bis 
Interests,  It  must  be  exercised  subject  to 
such  general  rules  as  are  adopted  by  society 
for  tbe  common  welfare.  All  sorts  of  re- 
strictions are  Imposed  upon  the  actions  of 
men,  notwithstanding  the  liberty  tbat  is 
guaranteed  to  each.  It  Is  liberty  regulated 
by  Just  and  Impartial  laws.  Parties,  for  ex- 
ample, are  free  to  make  any  contracts  they 
choose  for  a  lawful  purpose,  but  society 
says  what  contracts  shall  be  In  writing  and 
what  may  be  verbally  made,  and  on  what 
days  they  may  be  executed  and  how  long 
they  may  be  enforced  If  their  terms  are  not 
compiled  with.  So,  too,  with  the  hours  of 
labor.  On  few  subjects  has  there  been  more 
regulation.  How  many  hours  shall  constitute 
a  day's  work  in  the  absence  of  contract,  at 
what  time  shops  In  our  cities  shall  dose  at 
night,  are  constant  subjects  of  legislation. 
Lavs  setting  aside  Sunday  as  a  day  of  rest 
an  upheld  not  from  any  right  of  tbe  govenir 
ment  to  legislate  for  the  inromotlon  ct  xe- 
liglouB  observances,  but  from  the  right  to 
protect  all  persons  from  tbe  physical  and 
nuftal  detriment  which  cornea  from  nnlnter- 
mpted  labor.  Such  laws  have  always  been 
deemed  beneficent  and  mradful  lawa,  ea- 
pedaUy  to  the  poor  and  dependent,  to  tbs 
laborers  In  our  factories  and  workshops  and 
In  the  heated  rooma  of  our  dtlea;  and  their 
validity  has  been  sastalned  by  the  highest 
courts  of  the  statea."  In  the  Matter  of  Ylcfc 
Wo,  68  Gal.  299,  9  Fac.  142.  SS  Am.-  Bep.  12, 
it  is  said:  *^lotbe8  washing  Is  oortalnly  not 
opposed  to  good  morals,  or  subversive  of 
public  order  or  decency,  but,  when  axadneb- 
ed  in  given  localities.  It  may  be  blghly  dan- 
gerous to  the  public  safety.  Of  this  tact  the 
supervisors  are  made  tbe  Judges,  and,  hav- 
ing taken  action  In  the  premises,  we  do  not 
find  that  they  have  prohibited  the  establish- 
ment of  laundries  but  that  they  have  as  they 
might  well  do  regulated  the  places  at  which 
they  should  be  established  and  the  character 
of  the  buildings  In  which  they  are  to  be 
maintained."  The  regulation  therein  con- 
sidered was  much  more  drastic  than  tbe  one 
Involved  here,  but  it  was  held  to  be  valid  as 
within  the  police  power  of  tbe  mnnlc^alit?. 
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In  Ex  pftrte  Laeey.  108  Oal.  320,  41  Pac. 
411,  88  L.  S.  A.  640;  49  Am.  St  Rep.  93,  la  an 
IntereatlDs  dlBcnnlon  of  tha  prlDclples  In- 
Tolved  bereln.  In  Dillon  on  MonldjKil  Cor- 
porations, I  8081,  it  la  Bald:  "Our  municipal 
corporatlona  are  naually  Inveated  with  ex- 
ptesa  power  to  preaerve  the  bealtli  and  safety 
'of  the  Inhabitants."  Here,  as  we  have  seen, 
car  Gcmstltntlon  (article  11,  I  11)  expressly 
eonfen  the  power  upon  tiie  mnnld^ltlea, 
and,  in  addition  thereto,  we  find  In  the  char- 
ter of  the  city  of  Saoamento  authority 
granted  to  the  board  of  trustees  (article  2,  | 
25,  Bobd.  9  [St  1808.  p.  6S2]),  no  regaUte  the 
maintenance  of  add  worka,  alaughtwhonsea, 
waahbouBea,  lanndrtos,  tanneries,  offensive 
trades,  and  all  other  mannfacicwies,  worka 
and  business  of  every  description  ttiat  may 
endanger  the  public  aafety,  health  or  com- 
fort and  to  restrict  the  proaenitlon  thereof 
to  such  fixed  limits  as  may  seam  proper,  or 
exclude  sudi  works  and  bnelnesa  from  the 
dty.**  DUIon  proceeds  to  say.  In  section  379, 
that:  "Much  must  necessarily  be  left  to 
the  discretion  of  the  municipal  authorities, 
and  their  acta  will  not  be  judicially  Interfer- 
ed with  unless  they  are  manifestly  unreason- 
able and  oppressive  or  unwarrantably  Invade 
private  rights  or  clearly  transcend  the  pow- 
era  granted  to  them.  •  •  •  It  Is  not  un- 
naual  to  Invest  the  municipal  council  with 
apeclal  authority  In  respect  of  particular 
avocations,  trades,  acts,  omissions,  and  struc- 
tures, with  a  view  to  conserve  the  public 
health  and  safety,  of  which  many  examples 
have  been  given  In  the  notes  to  this  chapter. 
The  terms  In  which  such  authority  Is  con* 
ferred  measure  its  scope,  but,  In  view  of  the 
end  for  which  it  Is  given,  It  is  not  subjected 
to  a  hostile  or  even  a  narrow  construction." 

The  principal  cases  upon  which  petitioner 
relies  to  support  bis  contention  are  Ex  parte 
Jacobs,  supra;  Ex  parte  Sing  Lee,  supra; 
Bi  parte  Whitwell,  supra;  The  Stockton 
Laundry  Case  (C.  C.)  26  Fed.  611;  In  re 
Sam  Kee  (C.  C.)  31  Fed.  680.  The  ordinance 
condemned  In  the  Jacobs  Case  made  It  a  mis- 
demeanor to  manufacture  cigars  In  cities  of 
more  than  500.000  Inhabitants  In  any  tene- 
ment house  occupied  by  more  than  three  fam- 
ilies, except  on  the  first  floor  of  houses  on 
which  there  Is  a  store  for  the  sale  of  cigars 
and  tobacco.  It  was  held  to  be  unconstitu- 
tional because  It  arbitrarily  interfered  with 
jwrsonal  liberty  and  private  property  with- 
out due  process  of  law.  The  only  attempted 
justiflctttlon  for  it  that  It  was  a  health  law 
was  declared  to  be  utterly  without  support 
The  court  aatd:  "It  has  never  been  said,  ao 
far  as  we  can  learn,  and  it  was  not  affirmed 
even  In  the  argoment  before  us,  that  Its  prep- 
aration and  mannfacture  Into  cigars  were 
dangerous  to  the  public  health.  We  are  not 
aware<  and  are  not  able  to  learn,  that  tobac- 
co la  even  Injnrloua  to  the  health  of  those 
vbo  deal  In  It  or  are  engaged  In  Its  produc- 
tlott  or  ffiannfactore.    We  certainly  know 


enough  about  It  to  be  sure  Oukt  its  manipula- 
tion in  one  room  can  produce  no  harm  to  the 
health  of  the  occupants  of  other  rooms  In  the 
same  house.  *  *  *  It  la  plain  that  this 
Is  not  a  health  law  and  that  It  has  no  rela- 
tion whatever  to  the  public  health."  The  de- 
cision in  Ex  parte  Sing  Lee  was  put  upon  a 
similar  ground.  The  ordinance  there  "pro- 
hibited the  carrying  on  of  a  public  laundry 
within  the  corporate  limits  of  the  town  ex- 
cept In  certain  specified  blocks  thereof,  with- 
out a  written  permit  from  the  board  of  trus- 
tees, and  provided  that  no  permit  should  be 
granted  unlesa  the  applicant  should  first  ob- 
tain the  written  consent  of  a  majority  of  the 
real  property  owners  within  the  block  in 
which  the  business  was  to  be  carried  on  and 
alao  of  the  four  blocks  Immediately  surround- 
ing such  block."  This  was  held  to  be  unrea- 
sonable and  an  unauthorized  Interference 
with  the  Inalienable  right  to  engage  in  a  law- 
ful occupation ;  the  court  saying  that  the  or* 
dlnance  had  "no  tendency  to  promote  the 
public  health,  or  In  any  way  to  secure  the 
public  comfort  or  safety.  The  aections  of  the 
ordinance  above  quoted  bear  no  kind  of  rela- 
tion to  such  objects,  and  do  not  attempt  to 
regulate  the  bualneaa  mentioned  with  the 
view  of  accompliahlng  such  ends,  bat  they 
commit  the  right  to  carry  on  such  business 
at  all,  In  all  bnt  two  blo(^  ot  the  town,  to 
the  nnreatrlcted  will  and  caprice  of  a  ma- 
jority of  the  real  property  owners  within  the 
block  upon  which  it  Is  proposed  to  establish 
such  laundry  and  of  tlie  four  bIo<^  Imme- 
diately surrounding  audi  blocA."  In  Bx 
parte  Whltwdl.  98  CaL  73,  82  Pac.  870,  19 
L.  R.  A.  727,  35  Am.  St  Rep.  15%  the  ordi- 
nance required  that  the  building  or  bulldlnga 
designed  and  used  as  a  boqiital  or  asylum 
for  the  care  and  treatmmt  of  the  Insane, 
persons  of  unsound  mlnO,  Inebriates,  or  those 
sufflerlng  from  any  mental  or  nervons  dis- 
eases should  be  fireproof  by  reason  of  being 
constructed  of  brick  and  Iron  or  atone  and 
iron,  and  not  more  than  two  atorles  In  height, 
and  ttiat  the  same  and  the  land  used  In  con- 
nection therewith  or  such  part  of  said  land 
as  any  of  the  patients  are  to  have  access  to 
should  be  surrounded  by  a  brl^  or  stone 
wall,  not  less  than  18  Inches  In  tblckneas  and 
not  less  than  12  feet  In  height  and  In  which 
wall  there  Is  but  one  opralng  doeed  by  a 
solid  Iron  door  so  constructed  and  fitted  Into 
said  wall  as  that  the  same  may  be  secnrdy 
fastened  by  a  combination  lode  and  said 
premises  not  to  be  within  400  yards  from  any 
dwelling  houae  oc  schoolhouse. 

There  were  other  equally  searching  provi- 
sions, and  it  iras  rightly  hdd  that  the  ordi- 
nance was  unreastmable  and  not  a  proper  ex- 
erdse  ct  the  police  power,  and  thertfore  voUL 
It  was  apparent  from  the  face  of  the  ordi- 
nance that  It  was  an  arbitrary  and  unwar^ 
rantable  Interference  with  a  Intimate  busl* 
ness  recognized  as  innocent  and  naefnl  to  tlu 
community,  and  that  it  did  not  bear  any  re- 
lation to  the  lawful  purpose  at  ptMee  or  sanl- 
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tarr  regulations,  in  tbe  Tie  L07  or  Stockton 
Lanndry  Case  the  ordinance,  as  said  by  Judge 
Sawyer,  absolutely  and  nnconditfonally  for- 
bade "Che  keeping  of  a  laundry  for  washing 
clothes  for  hire  at  any  point  within  the  In- 
habited and  even  within  the  habitable  part 
of  the  dty  of  Stodcton;  the  remainder  of 
the  city  Iwlng  In  the  uninhabitable  marshes 
and  Blonghsw  Tbe  isolated  position  of  the 
laundry,  the  tdiaractw  of  the  structnre,  and 
the  perfection  or  imperfection  of  the  appli- 
ances for  renderii^  the  (v>eration  safe  and 
free  from  unwholesomeness  to  the  senses  are 
not  factors  to  be  consldravd  under  the  ordi- 
nance. All  must  go,  safe  or  onsafe,  healthy 
or  unhealthy,  offensive  or  not  offensive." 
There  probably  might  be  conditions  under 
wblcb  It  would  be  a  proper  exercise  of  tbe 
police  power  to  prohibit  altogeUm  a  puUlc 
laundry  within  the  corporate  limits  of  a  mu- 
nicipality, but  assuredly  the  burden  of  mak- 
ing such  a  showing  would  be  cast  upon  the 
one  asserting  Its  rightful  exercise.  There 
may  be  more  question  about  the  decision  In 
the  Sam  Kee  Case,  supra,  but  there  the  busi- 
ness within  certain  limits  of  the  city  of  Napa 
was  absolutely  prohibited  and  the  ordinance 
appearing  on  Its  face  to  be  unreasonable  and 
oppressive,  In  the  absence  of  any  showing  be- 
fore the  court  to  justify  such  an  encroach- 
ment upon  Individual  rights.  It  was  Justly 
deemed  to  be  Invalid.  In  the  foregoing  cases 
an  inspection  of  the  ordinance  revealed  Its 
fatal  infirmity,  but  here  It  cannot  be  affirmed 
that  the  provision  In  controversy  goes  beyond 
the  legitimate  domain  of  the  police  power. 

The  writ,  is  therefore  denied  and  the  peti- 
tioner remanded. 

We  concur:   CHIPMAN,  P.  J;  HART,  J. 


01  0*0.  A.  S23) 

PEESIDBNT  AND  BOAED  OP  TRUSTBBIS 
OP  CALIFORNIA  COLLEGE  v. 
STEPHENS.   (Civ.  63S.) 

(Court  of  Appeal,  Third  District,  Califoniia. 
Oct  19,  19^.    Rehearing  Denied  by  Su- 
preme Court  De&  16,  1909.) 

1.  LiuiTATioN  or  Acnons  (S   164*1  — Nbw 

PbOUISI!— PBOMISS  of  MOBTGAeOB. 

Where  an  acknowledgment  of  a  mortgage 
debt  is  made  by  the  debtor  before  an  action 
thereon  Is  barred,  the  mortgage  is  not  eztln- 
gnished  by  the  lapse  of  the  penod  of  limltatitHi 
after  the  <Anse  of  actlcw  first  accrued,  the  mort- 
gage lien  being  extended  with  tbe  original  debt; 
but,  where  tbe  acknowledgment  or  new  promise 
ii  made  after  the  debt  is  barred,  it  ^es  not 
revive  the  mortgaga. 

[Bd.  Note.— Fw  otiier  cases,  Umltation  at 
Actions,  Cent  Dig.  f  619;  Dec.  Dig.  |  164.*] 

2.  LninATion  or  Aonons  (|  142*)  —  New 

PBOMISI:— PSOlf  J8B  TO  STBARaSB— AOKHOWI/- 

XDOUKNT  OF  D£UT  TO  ASSESSOR. 

Under  Code  Civ.  Proc.  {  360,  providing 
that  no  acknowledgment  or  jiromise  Is  sufficient 
evidence  of  a  new  or  continaing  contnct  so  as  to 
prevent  an  action  from  being  t>arred  unless  It  Is 
in  writing  signed  by  tbe  party  to  be  charged, 


SSPOBTBB.  (QO. 

the  new  promise  mnst  be  made  to  the  creditor  w 

his  authorized  agent,  whether  made  before  or 
after  the  statute  lias  run,  and  a  written  instm- 
ment  signed  b;  tbe  debtor  rendered  to  the  county 
assessor,  as  required  by  Pol.  Code,  |  8029,  for 
assessment  purposes,  stating  that  certain  realty 
was  subject  to  a  mortgage  debt,  was  not  a  snf- 
ficieat  acknowledgment  of  the  mortgage  debt  to 
remove  the  bar  of  limitations  to  an  action  to  , 
foreclose  the  mortgage;  the  mortgagee  having 
no  knowledge  of  the  statement. 

[Eld.  Note.— For  other  eases,  see  Limitation  of 
Actions,  Cent  Die.  S  575;  Dec.  Dig.  1  142.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  W.  B.  Nutter,  Judge. 

Action  by  the  President  and  Board  of  Trus- 
tees of  California  College  against  O.  S.  Ste- 
phens. From  a  judgment  for  defendani; 
plalntUt  appeals.  Affirmed. 

Robt  B.  Gaylord,  for  appellant   Budd  ft 
Ibompson  and  B.  J.  Jones,  for  te^xmdent 

CHIPMAK,  P.  3.  This  Is  an  action  to 
foredose  a  mortgage.  The  promissory  note 
to  secure  which  the  mortgage  was  given  be- 
came dne  July  13, 1900,  and  would  be  barred 
by  lapse  of  time  Jnly  18.  1901.  The  com- 
plaint was  filed  Octobra'  14, 1907.  Defendant 
demurred  to  the  complaint  on  the  ground 
that  the  action  was  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained, 
and  defendant  had  Judgment  accordingly. 
The  appeal  Is  from  this  Judgment 

The  (intention  of  appellant  is  that  defends 
ant  acknowledged  the  indebtedness  in  writing 
before  the  statute  had  run,  and  hence  the 
court  erred  in  sustaining  the  demurrer.  The 
complaint  alleged  that  no  part  of  the  prin-, 
clpal  or  interest  of  the  note  had  been  paid 
except  interest  to  October  13,  1899.  Para- 
graph 11  of  the  complaint  Is  as  follows: 
"That  subsequent  to  the  1st  day  of  March, 
1904,  and  prior  to  the  13th  day  of  July,  1904, 
to  wit,  on  or  about  the  Ist  day  of  April, 
1904,  said  defendant  C.  S.  Stephens  voluntar- 
ily rendered  and  delivered  to  the  assessor 
of  tbe  said  county  of  San  Joaquin  the  state- 
ment required  by  the  provisions  of  section 
3629  of  the  Political  Code  of  the  state  of  Cal- 
ifornia, for  the  purpose  of  assessment  of 
property  owned  by  him  or  in  his  possession 
or  under  his  control  on  the  first  Monday  In 
March,  1904.  That  said  statement  was  In 
writing  and  was  signed  and  subscribed  by 
tbe  said  C.  S.  Stephens  and  was  made  by 
him  under  oath,  which  oath  was  subscribed 
to  the  said  statement,  and  that  said  state- 
ment purported  to  set  forth  all  property  sub- 
ject to  taxation,  owned,  claimed,  possessed, 
or  controlled  by  him  at  12  o'clock  noon  on 
the  first  iionday  in  March,  1904,  and  which 
bad  not  already  been  assessed  that  year,  and 
that  said  statement,  among  other  property 
listed  as  belonging  to  the  said  C.  S.  Stephens, 
designated  and  described  the  real  i^perty 
hereinbefore  described,  and  that  by  and  In 
said  statement  It  was  by  said  O.  S.  Stephens 
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In  writing  atBted  and  declared  that  the  Bald 
real  property  was  subject  to  the  Hen  ot  the 
mortgage  above  alleged,  and  tbat  a  mortgage 
upon  said  real  property  was  held  by  the 
mortgagee  above  referred  to  In  the  sum  of 
$5,000,  and  that  the  Interest  of  the  mort- 
gagee under  said  mortgage  in  and  to  the 
premises  therein  and  hereinabove  described 
was  pursuant  to  said  statement  assessed  to 
this  plaintiff  for  the  fiscal  year  for  which 
said  statement  was  rmdered  as  aforesaid, 
and  that  this  plaintiff  paid  the  taxes  tinder 
such  assessment" 

The  acknowledgment  relied  npon  was  made 
before  the  statute  had  run.  and  If  sufficient 
the  action  was  In  time.  Section  880,  Code 
Civ.  Proc.,  provides  as  follows:  "No  acknowl- 
edgment  or  promise  is  sufficient  evidence  of 
a  new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  Is  contained  in  some 
writing,  signed  by  the  party  to  be  charged." 
The  rules  in  this  state  were  very  recently 
stated  by  the  Supreme  Court  in  Sanford 
V.  Bergin,  103  Pac.  833.  as  to  which  the 
court  said:  "The  effect  of  ttie  application 
of  these  rules  to  a  debt  secured  by  a  mort- 
gage is  that,  where  the  acknowledgment  Is 
made  before  the  action  is  barred,  the  orig- 
inal ctmtract  being  thereby  kept  alive,  the 
mortgage  Is  not  extinguished  by  the  lapse 
of  the  period  of  limitation  after  the.  cause 
of  action  first  accrued.  The  original  con- 
tract not  having  been  barred  at  the  time 
of  such  acknowledgment,  it  Is  extended,  and 
the  mortgage  Um  contlniied  with  it  But 
where  the  new  promise  or  actoiowledgment 
occurs  after  the  debt  is  barred  and  the  mort- 
gage liea  extinguished,  the  new  promise,  ex- 
press or  implied,  becomes  the  basis  of  the 
cause  of  action,  and  it  does  not  revive  or 
roiew  the  Hen."  Here,  however,  the  ac- 
knowledgmrat  having  been  made  before  the 
statute  had  ran,  its  effect,  If  sufficient  was 
to  continue  the  original  contract  and  the 
mortgage  lien  continued  with  It  Was  the 
acknowledgment  sufficient?  The  statute 
(Code  Cir.  Proc.  I  300)  does  not  say  at 
what  time,  with  reference  to  the  due  date 
of  the  obllgatloD,  or  to  whom  the  promise 
must  be  made.  In  fact  it  may  be  made  at 
any  tlme^  before  or  after  the  ^bt  is  barred, 
and  the  time  mer^  affects  the  foundation 
or  basis  of  the  action,  L  ev,  in  the  one  case 
It  is  upon  the  original  contract,  and  in  the 
other  npon  the  new  promise. 

Upon  the  oaestloii  as  to  the  character  of 
the  acknowledgment  or  promise,  our  Supreme 
Gomt  has  hdd  that  It  most  be  a  direct,  dis- 
tinct; tmqnallfled,  and  nnoonditlMial  admls- 
sl(m  of  the  debt  which  ttw  party  is  liable  and 
wiUtng  to  pay.  Pierce  t.  Merrill,  128  OaL 
478,  61  FaC;  97,  79  Am.  8t  Rep.  63.  As  to 
title  person  to  whona  flie  promise  must  be 
loade,  Mr.  Wood  8ayl^  in  his  work  (m  limits^ 
tlons  (sectiun  79  [8d  Bd.1).  that  the  promise 
must  not  only  be  made  by  one  legally  com- 
petent but  must  be  made  to  the  creditor 


himself,  or  to  some  person  duly  authorized 
to  act  for  him  in  that  regard,  and  If  made  to 
an  agent  In  order  to  make  It  operative,  It 
mast  appear  tbat  the  debtor  at  the  time 
knew  that  the  person  was  acting  as  the  agent 
of  the  oredltor.  See  the  authorities,  note 
1.  p.  220.  It  has  been  held  In  some  of  the 
states  tbat  the  acknowledgment  to  a  stranger 
is  sufficient;  but  we  understand  the  rule  In 
most  of  the  states  to  be  otherwise,  as  It  Is 
In  this  state.  It  was  eald  by  this  court  In 
VIsher  v.  Wilbur,  6  Cal.  App.  562,  90  Pac. 
1065,  91  Pac.  412:  "The  test  would  seem  to 
be.  It  seems  to  us,  was  the  party  to  whom  i3ie 
acknowledgment  If  any,  was  made.  legally 
competent  to  make  a  contract  with  respect 
to  the  subject  as  to  which  the  statute  had 
run?"— citing  Blddel  v.  Brlzzolara,  64  Cal. 
354,  80  Pac.  000.  In  that  case  the  Supreme 
Court  said:  "It  Is  very  certain  that  an  ao 
tual  promise  can  be  made  only  to  the  credit- 
or, and  It  foUows  that  the  acknowledgment 
from  which  the  promise  Is  to  be  inferred 
must  be  made  to  the  creditor.  An  admis- 
sion to  a  stranger  of  the  existence  of  the 
debt  cannot  be  construed  an  acknowledgm«it 
to  the  creditor  such  as  indicates  an  intention 
on  the  part  of  the  person  making  the  ad- 
mission to  bold  himself  bound  to  pay,  nor  Is 
It  expressive  of  his  willingness  to  pay.  'An 
unqualified  acknowledgment  to  a  stranger 
will  not  take  the  case  out  of  the  statute  or 
constitute  a  good  cause  of  action.'  Trous- 
dale's Adm'r  T.  Anderson,  9  Bush.  276;  Ky]« 
V.  Wells,  17  Pa.  286,  55  Am.  Dec  555;  Tay 
lor  V.  Hendrle,  8  Nev.  243."  See,  also, 
Rounthwalto  v.  Bountbwalte,  136  Cal.  xx,  6P 
Pac.  304.  where  the  Supreme  Court  said: 
"Section  360  (Code  Civ.  Proc.)  refers  to  the 
acknowledgment  or  promise  of  the  par^ 
charged  by  the  original  contract  to  the  per^ 
son  In  whose  favor  the  contract  was  made." 
The  Nevada  case  was  decided  under  a  stat- 
ute the  same  as  ours.  In  Kyle  v.  Wells,  17 
Pa.  286,  56  Am.  Dec.  655,  cited  In  Blddel  t. 
Brlzzolara,  supra,  the  court  said:  "There  Is 
a  maxim  In  the  Roman  law — 'Per  extraneam 
personam  nihil  nobis  acqulri  potest*  through  a 
stranger  we  can  acquire  no  rlghte  —  and 
though  this  maxim  is  not  in  form  found  in 
our  law,  yet  Its  principle  is  at  the  fonndatlon 
of  all  onr  rules  as  to  the  i^lvity  of  contract 
and  estate  and  as  to  matters  Inter  aUos  ao- 
tse.  If  then  the  defendant  had  expressly 
told  the  witnem  that  be  would  call  and  pay, 
this  wonld  have  been  but  the  expression  of 
a  detvmlnatlon,  revocable  at  pleasure  and 
would  have  created  no  legal  Autj.  It  Is  a 
perversion  of  the  word  'inomlse'  to  aj^ly  It 
to  a  declaratl<n)  made  to  one  who  has  no 
interest  In  or  connectI(m  with  tiw  subject 
spoken  of;  and  we  cheat  the  law,  and  mo- 
rality too,  Qt  their  rights,  when  we  distort: 
the  meaning  of  words  to  reach  a  Paired  coa> 
elusion.  1  Bonv.  Inst  839."  See.  also, 
Fort  Scott  Hickman,  112  U.  S.  161,  S  Bv^ 
Gt  66,  28  li.  Rd.  636;  Shenpatd  v.  Thomp- 
sim,  122  U.  8.  238k  7  Sup^  Ot  1228^  80  I> 
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Ed.  1156;  Slbert  v.  Wilder.  16  Ken.  176,  22 
Am.  Rep.  280;  Kenan  t.  Holloway,  16  Ala. 
53,  50  Am.  Dec.  162.  In  Wakeman  v.  Sher- 
man, 9  N.  Y.  85,  It  was  beld  that  "the  promise 
must  be  made  to  the  creditor  or  some  one 
acting  for  him,  or.  If  made  to  a  third  person, 
must  be  calculated  and  Intended  to  influence 
the  action  of  the  creditor"— citing  Bloodgood 
T.  Bruen,  8  N.  T.  362.  In  Rlngo  t.  Brooks, 
26  Ark.  540,  It  was  held  that  the  promise 
must  be  to  the  creditor.  9o,  also,  In  Nlblack 
T.  Goodman,  67  Ind.  174;  Wachter  v.  Albee, 
80  III.  47;  Cape  Girardeau  Co.  v.  Harbison, 
68  Mo.  90.  In  Farrell  t.  Palmer,  36  Cal.  187, 
It  was  beld  that  an  acknowledgment  of  a 
debt  to  the  administrator  of  the  estate  of 
the  creditor,  deceased.  Is  sufficient,  since 
the  administrator  stood  as  the  legul  repre- 
sentatiTe  of  the  creditor;  but  in  Visher  v. 
Wilbur,  supra,  such  an  acknowledgment  was 
Insufficient  where  the  acknowledgment  was 
to  an  belr  of  the  deceased,  who  afterwards 
became  administrator.  At  the  time  of  the 
acknowledgment,  he  nistBlned  no  relation  to 
the  estate. 

Appellant  makes  a  di8tlncti<m  between  an 
at&nowledgment  or  promise  given  before  the 
statute  has  run  and  one  given  after  it  has 
ran,  which  latter  was  the  case  in  Blddel 
V.  Brlzzolara  and  Vlsber  r.  Wilbur,  supra. 
The  argument  is  that,  as  the  basis  of  the  ac- 
tion In  the  latter  case  Is  the  new  contract, 
there  must  be  a  meeting  of  the  minds  of  the 
parties;  whereas,  In  the  former,  the  basis  of 
the  action  being  the  original  contract,  no  sub- 
sequent meeting  of  minds  is  necessary.  "In 
such  case,  the  purpose  of  the  statute,"  It  Is 
urged,  "Is  to  require  the  solemnity  of  a  writ- 
ten adinowledgment  which  admits  the  in- 
debtedness as  an  existing  liability,  If  the 
presTmiptlon  of  payment  arising  from  lapse 
of  the  statutory  period  Is  to  be  considered  by 
the  court  as  rebutted ;  but  tbat  solemnity 
and  deflniteness  of  evidence  is  equally  ob- 
tained whether  the  acknowledgment  Is  made 
to  the  creditor  himself  or  to  a  th^rd  party, 
and  tberefore  the  purpose  of  the  statute  is 
accompliabed  In  the  latter  case."  We  fall 
to  recognize  any  Just  ground  for  this  dis- 
tinction 80  far  as  concerns  the  fact  of  mak< 
Ing  the  promise — either  as  to  tiie  character 
or  nature  of  the  promise  or  the  person  to 
whom  made.  As  said  by  Mr.  Wood:  "The 
distinction  between  the  acknowledgment  of 
a  debt  before  and  one  after  the  statute  has 
run  consists  merely  In  its  effect  upon  the 
debt  and  the  remedy."  Wood  on  LIm.  {  81. 
See,  upon  the  point,  S.  P.  Co.  v.  Prosser,  122 
CaL  413-416,  52  Pac.  836.  55  Pac.  146.  If 
this  be  true,  there  Is  as  much  reason  In  re- 
quiring the  acknowledgment  to  be  made  to 
the  creditor  or  some  one  in  privity  with  him 
or  representing  him.  In  the  one  case  as  in 
the  otber.  It  iB  not  alone  the  solemnity 
of  the  acknowledgment  that  sounds  the 
operation  of  the  statute ;  but  it  Is  that  tact, 
coupled  with  the  further  fact  that  it  Is 
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made  under  such  circumstances  as  would 
have  tbe  effect  either  to  keep  alive  the  origi- 
nal contract  or  create  a  new  contract.  And 
It  seema  to  us  that  the  fact  should  be  com- 
municated to  the  creditor  for  equally  strong 
reasons  In  both  of  the  cases  su^ested  by 
appellant.  Indeed,  tber«  Is  additional  reason 
why  the  acknowledgment,  when  made  before 
the  statute  has  run.  should  be  made  to  the 
creditor  or  some  one  r^resentlng  him.  Pre- 
sumably the  creditor  knows  when  the  stat- 
ute will  bar  his  action.  If  tbe  debt  Is  ac- 
knowledged to  him,  he  may  safely  assume 
that  the  statute  begins  then  to  run,  that  a 
new  i}eriod  of  limitation  Is  agreed  upon,  and 
the  debtor  Is  estopped  to  deny  it;  but  If 
not  made  to  him  or  bis  representative,  and 
he  allows  the  stotute  to  run,  the  creditor 
should  be  held  to  the  consequences  of  his  neg- 
lect to  bring  his  action  In  time.  Conceding 
that  this  result  follows  properly  where  the 
debtor  acknowledges  tbe  Indebtedness  to  a 
stranger  after  the  statute  has  run,  we  feel 
quite  satisfied  that  like  consequences  abould 
follow  where  a  similar  acknowledgment  Is 
made  before  the  statute  has  run. 

It  is  further  claimed  that,  conceding  the 
rule  to  be  as  contended  by  respondent,  the 
acknowledgment  was  to  tbe  county  assessor 
for  tbe  purpose  of  relieving  defendant  of  a 
portion  of  his  taxes,  *is  sufficiently  connected 
with  the  mortgagee  to  allow  him  to  rely  up- 
on It  as  a  waiver  of  the  statute."  We  do 
not  agree  with  appellant  In  this  contention. 
We  incline  to  appellant's  view  that  tbe  state- 
ment made  to  the  assessor  was  voluntaiy, 
for,  as  we  read  tbe  statute  pleaded  (PoL 
Code,  f  3629),  It  would  seem  to  be  the  duty 
of  the  mortgagee  to  return  tbe  mortgage  In- 
debtedness as  part  of  his  property,  and  that 
It  cannot  be  regarded  as  the  property  of  the 
mortgagor,  or  that  there  Is  any  duty  put 
upon  him  to  return  it  His  object  In  doing  so 
Is  to  secure  a  reduction  pro  tanto  of  his  tax- 
able pn^erty  and  to  avoid  the  possibility  of 
Its  being  overlooked  by  the  assessor  and  the 
burdai  cast  upon  the  land  instead  of  the 
mortgageew  The  mortgage  Is  the  property  of 
the  mortgagee  whose  duty  It  is  to  return  It 
f<Hr  taxation;  but,  however  this  may  be,  the 
return  made  by  die  mortgagor  was  to  the 
assessor  for  his  Information  alone  and  had 
no  necessary  connection  with  the  mortgagee, 
and  there  Is  no  presumption  that  the  mort- 
gagee  knew  of  It  or  acted  upon  It,  and  there 
Is  no  allegation  that  It  had  any  knowledge 
of  It  until  the  complaint  was  prepared,  which 
was  three  years  after  this  statement  was 
made,  or  that  it  was  with  Intention  that  it  be 
communicated  to  tbe  mortgagee.  It  seems  to 
us  tliat  the  assessor  stood  In  no  different 
relation  to  the  mortgagee  In  the  matter  than 
any  stranger  to  whom  such  a  statonent  or 
acknowledgment  has  been  made. 

Tbe  judgment  is  affirmed. 

Weeoncnr:  BURNETT,  J.;  BABT,  X 
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PEOPLE)  T.  DISPE&ATL    (Cr.  94.) 

(Court  of  Appeal,  Third  District.  California. 

Oct  5,  1909.) 

1.  Cbiuinai,  Ijaw  (S  185*)— Fobmkb  Jeopabdt 

— ^DlSOHABQB  OF  JUBT  ON  FaILUBB  TO  AOBEE. 

GoDSt  art.  1,  S  13,  declares  that  no  pei^ 
■Ml  shall  be  twice  put  in  jeopardy  for  the  same 
offense.  Pen.  Code,  {  1140,  provides  that  a 
jur;  cannot  be  discharged  after  a  cause  is  sub- 
mitted to  tbem,  unless,  at  the  npiration  of 
such  time  as  the  court  may  deem  proper,  it 
satisfactorily  appears  that  there  is  no  reasonable 
probability  that  the  jury  can  a^ree.  Beld  that, 
where  the  court  in  a  criminal  case  obtained  frtHii 
the  Jurors  an  expression  of  their  Judgment  to 
the  effect  that  they  could  not  agree,  and  there- 
apon  discharged  the  jury,  jeopardy  did  not  at- 
tach, tboagh  the  court  did  not  hear  any  evi- 
dence or  try  the  Issue,  or  make  any  findings  on 
the  question  whether  the  jury  conld  agree. 

[Bid,  Note. — For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  I  344;  Dec.  J>ig-  1  185.*] 

2.  CuHiRAi,  Law  ({  1144*)  —  Appeal— Pn- 

SITUPTIONS. 

On  appeal  from  a  conviction  on  a  prosecu- 
tion where  former  jeopardy  was  pleaded,  it 
would  be  presumed,  if  necessary  to  support  the 
judgment,  nothing  appearing  to  the  contrary, 
that  the  discbarge  of  the  Jurr  on  the  former  trial 
was  with  the  consent  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  8019;  Dec  Dig.  8  1144.*] 

8.  CBimNAL  Law  (8  180*)- Fobmbb  Jkopabdt. 

Pen,  Code,  S  Vi85,  provides  that  the  court 
may  in  furtherance  of  justice  order  an  indict- 
ment dismissed ;  the  reascms  to  be  set  forth  in 
an  order  entered  on  the  minntes.  Section  1387 
provides  that  a  dismissal  as  provided  for  in 
section  1385  is  not  a  bar  to  another  prosecution 
for  the  same  offense  in  the  case  of  a  felony. 
Held  that,  where  the  Jury  in  a  prosecution  for 
felony  is  discharged  because  an  agreement  can- 
not be  reached,  and  the  information  is  dis- 
missed pursuant  to  section  1385,  the  dismissal 
is  no  bar  to  another  prosecution. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Die.  88  SIO,  328;  Dec  Dig.  f  ISa*] 

4.  Cbiuiitai:.  Law  (S  178*)— Fobmkb  JTOpabdt 

— DiBHISBAt.  OF  IlTFOBICATIOH— OBOirnDS. 
Pen.  Code,  8  1385,  provides  that  the  court 
may  in  the  furtherance  of  justice  order  an  in- 
dictment dismissed.  Held,  tiiat  the  dismissal  of 
an  information  was  not  warranted,  so  as  to  au- 
thorise a  second  prosecntion,  on  the  fround  that 
thte  trial  would  he  expensive,  and  might  burden 
the  county  general  fund;  that  money  due  for 
other  county  expenses  and  contracts  might  so 
be  consumed  thereby,  causiiw  bona  fide  claim- 
ants to  lose  their  rights  to  be  jwid  out  oi  the 
revenues  of  the  fiscal  year. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  326-329 ;  Dec.  Dig.  8  17a*J 

B.  Cbihinai,  La.w  (8  178*)— Fobicbb  Jeopabdt 

— DiSUISSAL — ReCITAI.  OP  REASONS. 

Pen.  Code,  8  1385,  provides  that  the  court 
may  in  furtherance  of  justice  order  an  indict- 
ment dismissed,  and  that  the  reasons  of  the 
dismissal  must  be  set  forth  in  an  order  entered 
oa  the  minutes.  Section  1387  provides  that  a 
dismissal,  "as  provided  in  this  chapter,"  is  not 
a  bar  to  another  prraecution  for  the  same  of- 
fense in  the  case  of  a  felony.  Held  that,  where 
on  a  prosecution  for  felony  the  information  was 
dismissed  under  section  1385,  but  the  order  of 
the  conrt  did  sot  recite  the  reasons  upon  which 
It  was  based,  the  dismissal  was  a  bar  to  another 
prosecution,    though    the   record   showed  the 


ground  upon  whicb  tha  motion  to  dtemlas  was 

made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  326-329;  Dec.  Dig.  8  178-*] 

6.  CBiHiif AX  Law  (8  292')Weopabdt— Sum- 

CiENCT  OP  Plea. 

That  defendsnt  in  pleading  former  jeopardy 
substantially  followed  the  form  prescribed  by 
Pen.  Code,  |  1017,  subd.  4,  but,  Instead  of  spe- 
cifying ^dy  the  time,  place,  and  the  court,  set 
forth  all  the  facts  In  any  way  relating  to  the 
plea,  did  not  vitiate  the  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  668-671 ;  Dec  Dig,  8  292.*] 

7.  Labceht     75*)  —  Instbuotions— Pabtioi- 

PATION  IN  TaKXNQ  OF  PBOPEBTT. 

On  a  prosecution  for  grand  larceny,  there 
was  no  evidence  of  actual  participation  of  de- 
fendant in  the  original  taking  of  the  stolen 
animals  from  the  possession  of  their  owner,  but 
it  appeared  that  the  animals  were  brought  by  a 
certain  person  to  defendant's  place,  and  left 
there  to  oe  pastured ;  that  some  days  later  they 
were  taken  to  the  S.  pasture,  and  subsequently 
to  the  G.  pasture,  and  the  court  instructed  that 
it  was  not  necessary  for  the  state  to  prove  that 
defendant  actually  participated  in  the  act  of 
leading  or  driving  away  the  animals,  but  that 
if  he  knew  when  the  animals  were  put  in  his 
pasture  that  they  had  been  stolen,  ana  be  there- 
after aided  and  abetted  the  thief  in  driving  the 
animals  to  the  S.  pasture,  defendant  might  be 
convicted,  and  that  If  the  jury  were  eatiafied 
that  when  defendant  took  the  animals  to  tiie  Q. 
pasture  be  did  so  with  a  felonions  intent  the 
larceny  was  complete,  and  that  it  was  no  de- 
fense for  the  felonions  taking  propwty  tiiat 
it  had  been  pieTioosIy  stolen  by  some  other 
person,  if  the  person  accused  thereafter  him- 
self feloniously  took  or  drove  away  the  prop- 
erty. Held,  that  the  Instructions  were  errone- 
ous OS  l^oring  the  distinction  between  larceny 
and  recdvlng  stolen  pn^er^. 

[Ed.  Nota— For  other  cases,  see  Larceny, 
Cent  Dig.  I  198;  Dec.  Dig.  8  75.*] 

8.  LaBCENT    n  75*)— INSTBUCTIONS— PaBTICI- 
PATION  IN  TAKING  OF  PBOPEETT, 

It  was  error  to  refuse  requested  instruction 
that,  if  the  only  part  defendant  took  Id  the 
all^d  larceny  was  that  after  the  animals  were 
stolen,  he  aided  or  assisted  the  thief  in  selling 
or  disposing  of  them  or  participating  In  the 
profits,  he  could  not  be  convicted  of  laroeny. 

[Ed.  Note.— For  other  cases,  see  Lazoeny, 
Cent  Dig.  8  108;  Dec  Dig.  8  7fi.*] 

0.  CBnaKAx^  Law  (8  202*)— Fobheb  Jeopabdt 
— Identitt  of  Orw&iBn. 

A  conviction  of  larceny  Is  no  bar  to  a  sub- 
sequent prosecution  tor  receiving  etolen  pnip- 

er^. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  806;  Dec  Dig.  8  202.*] 

Appeal  from  Superior  Conrt,  M&d»a  Coun- 
ty ;  John  G.  Covert,  Judge. 

E.  Dlsperatl  was  convicted  of  larceny,  and 
he  aK>eals  from  the  Judgment  and  from  an 
order  denying  a  new  trlaL  Reversed. 

Robert  L.  Hargrove,  Geo.  W.  Mordecaf,  Jr^ 
and  R.  R.  Fowler,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Cbarlee  Janes,  for  tbe 
Peo[d& 

BURNSTT,  J.  In  E  brief  of  exce|>tlooal 
merit  It  Is  earnestly  contended  by  ai^dlant 
that  be  baa  not  had  a  fair  trial.  "Pr^n- 

dlced,"  declare  his  counsel,  "by  tbe  mlsln- 


•For  otlw  cases  see  sama  topic  and  Motion  NUBIBBR  In  Dec.  ft  Am.  Digs.  1W7  to  date,  ds  Report«r  laduf 
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Btructlons  of  the  coDrt  and  by  the  court's  ra- 
fusal  to  give  proper  InBtroctloiiB  and  by  the 
OQtrageouB  and  TlUIanous  mlecondnct  of  a 
juror,  the  defendant  was  deprlTOd  of  a  just 
couBlderatlon  of  bis  case.  Tbe  verdict  la  con- 
trary to  the  evidence  because  there  Is  no  evi- 
dence that  defendant  abetted  or  advised 
anyone  to  steal.  Tbe  verdict  Is  contrary  to 
the  facts,  because  receiving  or  dlsiKwlng  of 
stolen  property  to  not  larcoiy.  The  verdict 
to  contrary  to  law  because  the  defendant  hau 
been  once  in  jeopardy."  These  various  prop- 
ositions are  methodically  presented  with  ci- 
tation of  numerous  authorities.  The  consid- 
mtlon  of  some  of  tbe  points  discussed  to 
deemed  unnecessary,  but  the  foUowing  we  re- 
gard as  of  vital  Importance: 

1.  On  December  18,  1Q07,  MlUer  ft  Lux 
caused  a  complaint  to  be  filed  In  the  Justice 
conrt  against  defendant,  charging  him  with 
the  larceny  of  four  mules  branded  HH  On 
January  23,  1908,  defendant  was  held  to  an- 
swer, and  on  the  80th  following  an  informa- 
tion was  filed  in  the  superior  court,  to  which 
a  plea  of  not  guilty  was  entered.  On  April 
6,  1908,  the  trial  was  begun.  The  jury  dis- 
agreed, and  on  April  10th  It  was  discharged; 
the  minutes  <tf  the  court  showing  that  they 
"came  into  court  and  state  to  the  conrt  that 
th^  are  unable  to  agree  nprai  a  verdict, 
and  further  state  that  it -is  in^osalble  to 
ever  readt  a  verdict,  whereupon  it  to  order- 
ed  by  tbe  conrt  that  they  be  and  they 
are  hereby  discharged  from  further  consid- 
eration in  thto  case."  On  June  6,  1908^  the 
district  attorney  made  an  application  for 
a  dismissal  of  the  information  "in  furth^ 
ance  of  justice,  as  provided  in  section  138B  of 
the  F«wl  Code."  He  submitted  certain  rea- 
sons for  said  application,  to  the  efFect  that 
sufficient  time  had  not  ^peed  to  secure  the 
attendance  of  the  necessary  witnesses  for  the 
plaintiff;  tiiat  dlsdosares  had  been  coming 
to  light  Indicating  that  defendant  had  an  ac- 
complice or  accomplices  in  ttie  crimes  and  that 
it  was  important  that  ttie  investigations  con- 
cerning the  same  be  completed  btfore  the 
trial  of  the  defendant;  and  that  it  was  impos- 
sible to  complete  them  before  tbe  expiration 
of  60  days  from  the  former  mtotrlal;  that  it 
would  be  opposed  to  the  interests  of  justice 
to  disdose  at  that  time  the  matters  being  in- 
vestigated tending  to  connect  the  defmdant 
or  hto  accomplices  vrlth  other  offenses,  and 
that  **the  trial  of  thto  action  will  be  very  ex- 
penirive,  and  might  burden  the  county  general 
fund;  that  money  due  for  other  county  ex- 
penses and  contracts  mls^t  thus  be  consumed, 
theretqr  canring  bona  fide  dalmants  to  lose 
their  legal  rights  to  be  paid  out  of  the  reve- 
nues of  the  current  fiscal  year."  The  conrt 
thereupon  made  the  followli^  order:  "It  to 
tbovfOre  mdered  that  the  motion  of  the  dis- 
trict attorney  be  and  the  same  to  hereby 
granted  and  order  made  as  requested.  It  is 
further  ordered  that  the  information  be  and 
the  same  to  h«-eby  dtomissed,  the  defendant 
dtocharged,  and  bond  exonerated."   On  the 


BBFOBTDB.  <CaL 

same  day  another  complaint  was  filed  in  the 
justice  court,  charging  the  defendant  with  the 
same  larceny.  He  was  held  to  auswer.  and 
another  information  was  filed,  to  which  a 
plea  of  "once  in  jeopardy"  and  of  not  guilty 
were  entered.  The  trial  resulted  In  a  verdict 
of  guilty  and  for  tbe  people,  under  the  direc- 
tion of  the  court,  on  the  plea  of  "once  in  jeop- 
ardy." 

In  support  of  his  contentl<m  that  he  to  en- 
titled to  the  protection  of  artide  I,  M%  of 
the  Ck>n8tltutlan,  providing  that  "no  person 
shall  be  twice  put  in  jeopardy  for  the  same 
offraise,"  it  is  insisted  in  the  first  place  by 
appellant  that  jeopardy  attached  for  the  rea- 
son that  the  jury  was  dlsdiarged  without 
1^1  consult;  the  rule  being  as  stated  In 
People  V.  Webb.  88  Cat  477,  "that  mbea  a 
party  to  once  placed  upon  Us  trial  for  a  pub- 
lic offense  on  a  valid  Indictment,  before  a 
competent  conrt  with  a  competmt  jury,  duly 
impaneled,  sworn,  and  charged  with  the  case, 
be  baB  then  reached  and  to  placed  in  ttie  jeop- 
ardy, from  a  rei>etltlon  of  which,  nptm  the 
same  Indictment,  or  any  other  indictment  for 
the  same  offense,  the  constitatlonal  shldd 
forever  protects  him,  and  after  the  jeopardy 
has  once  so  attecdied,  a  discharge  of  the  jury, 
without  the  consent  of  the  defemdant,  for  any 
cause  within  the  control  of  tiiie  conrt,  before 
they  have  rendered  a  verdict,  to  equlvalait 
to  a  verdict  of  acquittal." 

.^^lant,  however,  admita  Hut  the  jury 
may  be  discharged  because  <tf  their  Inability 
to  agree  nptm  a  verdict,  and  jeopardy  will 
not  attach,  but  It  Is  insisted  that  thto  rule  can 
have  no  application  here  fOr  the  reason  that : 
fThe  court  did  not  hear  any  legal  evidence, 
or  try  the  Issu^  or  make  any  finding  on  the 
question  whether  or  not  the  jury  could  ai^ee, 
but  dismissed  tbe  jury  summarily,  on  the 
same  day  of  the  submission  of  the  cause, 
without  the  nmsent  of  the  def«idant"  But 
it  does  aiq>ear  that  tlie  jurors  steted  to  the 
court  that  it  was  Impossible  for  them  to 
agree,  and  we  cannot  say  that  their  state- 
ments wera  unworthy  of  btilef.  We  most  as- 
snme  that  the  conrt  was  entirely  satisfied 
that  any  further  effort  to  secure  a  verdict 
would  be  futile.  The  statute  does  not  provide 
just  what  iwoceediiv  shall  be  tal^  to  detor- 
miue  the  probability  of  an  agreement,  but  no 
better  mtihod  occnrs  to  us  than  to  (Ataln 
from  the  juron  an  expression  of  their  judg- 
ment; and  the  cour^  in  the  exercise  of  the 
discretion  committed  to  i^  may  ^ve  such 
weight  to  thto  opinion  as  the  surrounding  cir- 
cumstances seem  to  demand.  Again,  although 
the  jury  should  not  be  discharged  until  the 
conrt  to  satisfied  that  an  agreement  is  not 
probable,  still  the  law  does  not  require  an 
^resB  finding  by  the  court  that  the  jury 
could  not  agree,  snd  for  that  reason  were  dis- 
charged. Section  1140  of  the  Fenal  Code,  the 
authority  for  the  court's  action,  provides 
that :  "The  jury  cannot  be  dlschar^  after 
the  cause  is  submitted  to  them  until  they 
have  agreed  upon  their  verdict,  and  rendered 
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It  In  open  court  •  •  *  or  onless  at  the 
expiration  ot  such  time  aa  the  court  may 
deem  proper.  It  satisfactorily  appears  that 
there  Is  no  reasonable  probability  that  the 
jury  can  agree."  There  la  nothing  therein  re- 
quiring the  coart  to  state  Its  reasons  for  dis- 
charging the  Jury,  and,  In  harmony  with  this 
provision.  It  Is  stated  In  People  T.  Greene,  100 
Cal.  142,  84  Pac  630:  "The  reasons  upon 
which  the  court  deems  It  proper  to  discharge 
the  Jury  are  not  reqnlred  to  t>e  placed  on  rec- 
ord; it  Is  suffldoit  that  It  shows  the  Jury 
were  unable  to  agree.**  It  may  be  remained 
that  tlie  mtnntea  Introduced  in  evidence  In 
the  case  at  bar  do  suflBclently  show  that  the 
Jurors  could  not  agree,  although  In  view  of 
the  iwesumptlon  as  to  the  r^larity  of  the 
proceedings  of  a  court  of  record,  end  of  the 
role  imposing  upon  the  appellant  the  burden 
of  showing  error  aflBrmatlvely,  since  nothing 
appears  to  the  contrary,  it  would  be  presumed, 
If  necessary  to  sui^rt  the  Judgmrat,  that  the 
defendant  consented  to  the  dlsdmrge  of  the 
Jury. 

A  more  serious  question  arises  from  the 
fact  that  the  information  was  dismissed,  and 
the  second  trial  was  liad  upon  another  in- 
formation, based  upon  a  new  complaint  In 
tlie  Justice  court  charging  tt^  same  offense. 
The  proceeding  is  quite  unusual,  and  no 
doubt  should  be  adopted  only  when  substan- 
tial and  exigent  reasons  se«n  to  demand 
It  The  Attorney  General  seeks  Justification 
for  the  course  pursued  in  section  1385  of  the 
P«ial  Code,  wlilch  provides  that:  "^he  court 
may  either  of  its  own  motion  or  upon  the 
application  of  the  district  attorney  and  in 
fnrtlierance  of  Justice  order  an  action  or  in- 
dictment to  be  dismissed.  The  reasons  of 
tiie  dismissal  must  be  set  forUi  in  an  order 
entered  upon  the  minutes.**  SeeUon  1387  Is : 
"An  order  for  the  dismissal  of  tiie  action  as 
provided  In  this  chapter.  Is  a  bar  to  any 
other  prosecution  for  the  same  offense,  if  it 
is  a  misdemeanor ;  but  It  is  not  a  bar  If  the 
offense  Is  a  felony."  In  the  case  of  Feoj^e 
T.  Schmidt,  S4  Gal.  263,  3D  Pac.  815,  it  Is 
said:  "Upon  due  notice  given  the  district 
attorney  moved  13ie  court  to  dismiss  the  ac- 
tion and  retain  the  defendant  in  custody  for 
a  xe-examlnation  upon  a  new  cha^  for  the 
samft  homicide.  The  defendant  and  his  Corni- 
sh were  invsent  at  the  hearing  of  the  mo- 
tion and  made  no  objection,  and  the  court 
<ndned  the  dismissal  upon  the  ground  stated 
In  section  1385.  supra.  After  the  entry  of 
the  order  a  new  charge  of  murder  was  made 
against  the  defendant,  upon  which  he  was 
regularly  examined  before  a  magistrate  and 
committed  to  answer.  The  dismissal  of  the 
former  action  did  not  constitute  a  bar  to 
another  prosecution  for  the  same  homicide. 
Section  1S87,  Pen.  Code."  In  that  case, 
however,  it  Is  said:  "But  It  was  also  prov- 
ed that  the  Information  upon  which  he  was 
convicted  contained  no  allegation  that  the 
bomldde  had  been  committed  with  'malice 
aforethought,'  mx  ware  any  words  of  equiva- 


lent Import  used  in  it  to  describe  the  crime. 
Tiie  information  was  therefore  fatally  de- 
feeUve."  In  People  v.  Campbell,  59  Cal.  243. 
43  Am.  Rep.  257,  and  People  v.  Breen,  130 
Cal.  72,  62  Pac.  408,  the  doctrine  Is  reiterat- 
ed that  "an  order  setting  aside  an  indict- 
ment or  Information  Is  no  bar  to  a  fnture 
prosecution  for  the  same  offense,*'  but  it 
does  not  appear  upon  what  specific  ground 
the  ord^  were  made  in  those  cases.  In 
People  V.  Mooney,  132  Cal.  14,  63  Pac  lOTft 
there  had  been  a  trial,  conviction,  and  a  re- 
versal of  the  Judgment  by  the  Supreme 
Court  on  the  ground  that  the  Information 
was  fatally  defective.  "Upon  a  return  of 
the  remittitur  to  the  trial  court  the  district 
attorney  made  a  motion  in  furtherance  of 
Justice  that  the  court  dismiss  the  Informa- 
tion." Thereupon  the  information  was  dis- 
missed, and  the  defendant  discharged.  Pro- 
ceedings were  again  taken  in  the  Justice 
court,  and  a  new  Information  filed,  upon 
which  defendant  was  convicted,  and  tiie  Su- 
preme Court  held  that  he  had  not  been  in 
Jeopardy.  In  People  v.  Smith,  143  Cal.  597, 
77  Pac.  449,  It  was  held  that:  "The  dismiss- 
al of  a  charge  of  petit  larceny  in  a  Justice's 
court  on  motion  of  the  district  attorney,  for 
the  purpose  of  charging  a  feloi^  for  the 
same  offense  against  the  same  d^ndant, 
based  upon  a  prior  conviction  of  buri^ary, 
does  not  operate  as  a  former  acqnittaL" 

The  foregoing  cases  are  certainly  authority 
for  holding— If  authority  other  than  the  pro- 
vision of  the  statute  la  needed— that  the 
dismissal  of  an  information  in  the  Interesto 
of  Justice  Is  not  a  bar  to  another  prosecution 
for  the  same  offense,  Nor  does  it  signify 
that  "the  defendant, "  as  stated  1^  appellant 
"was  not  the  actor  in  any  matter  that  laid 
the  foundation  for  the  plea,  but,  on  tto  cxm- 
trary,  all  the  proceedings  taken  that  created 
and  compelled  the  Jeopardy  were  done  against 
his  wishes  and  without  Ills  act  or  consent" 
If  there  had  been  a  conviction  of  the  defend- 
ant upon  the  first  information,  it  would  in- 
deed have  been  a  bar  to  another  prosecution, 
unless  It  had  been  set  aside  at  his  instance; 
but  the  case  is  entirely  dlff^nt  where  the 
Jury  dltsagree  and  are  discharged  by  the 
court  Then  the  status  is  the  same  as  though 
there  had  been  no  trial  at  all,  and  no  con- 
sent of  the  defendant  Is  required  to  Justify 
the  court  in  dismissing  the  case  under  said 
section  1385.  The  L^islature  lias  not  at- 
tempted to  define  the  expression  "in  further- 
ance of  justice,"  and  therefore  it  Is  left  for 
Judicial  discretion,  exercised  In  view  of  the 
constitutional  rights  of  the  def»idant  and 
the  Intereste  of  society,  to  determine  what 
particular  grounds  warrant  the  dismissal. 
As  far  as  the  depleted  condition  ot  the  treas* 
ury  is  concerned,  we  cannot  give  our  adher- 
ence to  the  view  that  this  Is  a  sufflclent 
ground  for  the  course  pursued.  The  rli^t  ot 
an  Individual  charged  with  a  crime  to  a 
speedy  trial  without  unnecessary  delay  and 
embarrassment  is  surely  aa  urgent  and  im- 
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pwtsnt  as  that  of  a  creditor  of  tbe  county 
to  bave  hia  Just  demands  promptly  liquidat- 
ed. Tbe  other  reasona  urged  by  tbe  district 
attorney  are  more  meritorious,  but  It  would 
have  been  much  better  If  tbey  bad  been 
embodied  in  an  affidavit,  and  made  tbe  basis 
for  an  application  to  bave  the  cause  con- 
tinued a  reasonable  period  for  trial.  There- 
by tbe  investigations  could  have  been  com- 
pleted, the  additional  witnesses  probably  se- 
cured, and  tbe  necessity  avoided  of  adjudi- 
cating the  vexatious  question  now  presented. 
But  passing  this,  the  statute  provides  that 
the  order  "as  provided  In  this  chapter"  is 
not  a  bar,  and  tbe  mandate  in  reference  to 
said  order  is  that  it  must  contain  tbe  "rea- 
sons of  the  dismissal."  We  have  no  authori- 
ty to  disregard  this  requirement,  or  to  hold 
that  it  is  merely  directory.  The  proceeding 
Is  somewhat  harsh,  and  imposes  an  addi- 
tional burden  upon  tbe  defendant,  and  no 
substantial  departure  from  the  plain  provi- 
sion of  the  statute  should  be  tolerated.  In 
the  case  of  People  v.  Jordan,  63  Cel.  219, 
it  appears  that,  "Pending  a  demurrer  to  an 
Information,  a  new  information  was  filed, 
and  afterwards  tbe  demurrer  to  the  former 
information  was  sustained,  but  no  order  was 
made  or  requested  permitting  a  new  infor- 
mation to  be  filed,  nor  was  any  opinion  ex- 
pressed that  tbe  objection  raised  could  be 
avoided  by  a  new  information,"  and  It  was 
held  that  tbe  Judgment  on  demurrer  to  the 
first  Information  was  a  bar  to  another  prose- 
cution. Ex  parte  Williams,  116  Cal.  512,  48 
Pac.  499,  is  to  the  same  effect,  altbough  the 
court  sustained  tbe  demurrer  "with  leave  to 
tbe  district  attorney  to  file  a  new  informa- 
tion.'* It  was  held,  however,  that  the  man- 
date of  tbe  law  must  be  respected  In  a  mat- 
ter affecting  the  substantial  rights  of  the 
defendant  Here  there  Is  no  pretense  that 
the  order  of  the  court  recites  the  reasons 
upon  whicb  It  was  based.  It  is  true  tbe 
record  shows  the  grounds  upon  which  tbe 
motion  was  made  by  the  district  attorney, 
but  nothing  In  the  order  shows  that  these 
grounds  were,  or  any  of  them  was,  tbe  basis 
for  the  action  of  the  court. 

There  is  an  objection  by  tbe  Attorney  Gen- 
eral that  "once  in  jeopardy"  was  not  suffi- 
ciently pleaded.  Section  1017.  subd.  4,  of 
tbe  Penal  Code  provides  a  simple  form  for 
such  a  plea,  ^e  defendant  followed  sub- 
stantially tbe  language  of  tbe  Code,  but,  In- 
stead of  specifying  simply  tbe  "time,  place 
and  court,"  he  set  forth  all  tbe  facts.  Includ- 
ing tbe  specific  times,  places,  and  courts  In 
any  way  relating  to  tbe  plea,  so  that  even 
laymen  could  understand  the  Import  of  the 
plea.  Tbe  only  valid  objection  that  could  be 
urged  against  It  Is  that  It  contains  more  than 
tbe  law  demands,  but  this  does  not  deprive 
the  defendant  of  the  rigbt  to  bave  it  consid- 
ered. It  Is  to  be  observed  that  this  Is  no 
"technical"  objection  to  the  proceedings,  as 
the  term  "technical"  la  commonly  understood, 
tint  It  T^tes  to  on  important  rule  of  ^o- 
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cedure  n^hlcb  the  Lej^slature  has  provided 
for  the  guidance  of  the  courts,  and  the  omis- 
sion to  observe  It  cannot  be  held  to  be  In- 
nocuous without  an  Invasion  of  the  authority 
of  a  co-ordinate  branch  of  the  government 
If  the  practice  of  which  complaint  la  made 
Is  to  be  continued,  it  is  manifest  that  great 
abuse  Is  likely  to  follow,  more  dangerous  to 
Roclety  than  even  the  acquittal  of  tbe  guilty. 

2.  Complaint  is  made  of  various  rulings 
of  tbe  court  In  admitting  evidence  over  the 
objection  of  appellant  Conceding  some  of 
the  rulings  to  be  erroneous,  tbe  error  seems 
to  have  been  without  prejudice^  We,  tbere- 
fore,  forego  any  specific  consideration  of 
them,  and  devote  our  attention  to  the  fol- 
lowing instructions  given  by  tbe  court: 

(A)  "The  court  Instructs  you  that  in  de- 
termining whether  tbe  defendant  is  guilty  of 
the  larceny  of  said  animals,  as  charged,  I  in- 
struct yon  that  It  is  not  necessary  for  the 
people  to  prove  that  the  defendant  actually 
participated  In  tbe  act  of  leading  or  driving 
away  tbe  animals  from  the  possession  oC 
their  owner.  If  you  believe  to  a  moral  cer^ 
talnty  and  beyond  a  reasonable  doubt  from 
all  of  tbe  evidence  and  circumstances  of  the 
case,  that  the  def^dant  knew,  at  tbe  time 
said  animals  were  placed  in  bis  pasture,  if 
tbey  were  placed  there,  that  the  same  had 
been  feloniously  stolen  and  driven  away 
from  their  owner,  and  tbat  the  defendant  did 
thereafter  aid  and  abet  the  thief  in  taking 
and  driving  said  animals  to  tbe  pasture  oa 
tbe  river,  known  as  the  'Service*  pasture^" 

Again  (By.  "If  yon  are  sattsfled  from  the 
evidence  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  tbat  at  tbe  time  the  defend- 
ant took  the  animals  mentioned  in  the  Infor- 
mation from  the  Hatch  &  Service  pasture  to 
the  corral  of  Ur.  Gordon,  If  he  did  take  than* 
or  assisted  In  doing  so,  he  did  so  with  a 
felonioDB  intent,  and  If  you  further  find  that 
such  taking  was  prior  to  the  Slst  day  of  Oc- 
tober, 1906,  and  in  the  count?  of  Madera, 
and  that  at  aald  time  said  animals  were  tbe 
property  of  Ulller  &  Iao,  Incorporated,  a 
corporation,  then  I  Inatmct  you  that  the  of- 
fense of  grand  larceny  la  complete  as  charg- 
ed. It  la  no  excuse  for  the  felonious  taking 
of  personal  property  that  such  property  bad 
been  previously  stolen  by  some  person  other 
than  the  person  accused,  if  the  person  ac- 
cused thereafter  himself  feloniously  took, 
stole,  or  drove  away  said  property,  and  it 
makes  no  difference  whether  such  taking 
was  done  with  or  without  the  consent  of  tbB 
person  who  previously  stole  tbe  same." 

These  Instructions  are  separated  by  anoth- 
er Instruction  upon  a  different  subject  The 
first  one,  which  we  have  marked  "A,"  Is  not 
complete,  but  tbe  latter  clause  plainly  Im- 
plies that  if  the  jury  believe  tbe  facts  there- 
in stated,  tbey  must  find  the  defendant  guilty 
of  larceny.  Tbe  first  sentence  in  the  Instruc- 
tion Is  not  open  to  objection,  aa  it  Is  not 
necessary  ttiat  tbe  defendant  actnaUy  par- 
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ddpate  In  tbe  act  of  leading  or  driving  away 
tbe  anlmala ;  It  Is  soffldent  If  he  aided  and 
abetted  Its  conimlstion  or.  not  being  present, 
advised  and  encouraged  tbe  eonunlsslon.  Sec- 
tion 81,  Pen.  Coda  Bnt  the  crltlclam  of  ap- 
pellant Is  directed  at  the  second  clause,  whldi 
in  effect  holds,  so  It  Is  claimed,  that  one  who 
does  not  participate  in  any  manner  In  the 
original  taking,  but  subsequently  receives  the 
property  Into  his  possession  knowing  It  to 
have  been  stolen.  Is  gnllty  of  larceny  the  mo- 
ment he  moves  It  from  one  spot  to  another 
while  It  Is  so  In  his  possession.  *mie  pawn- 
broker who  has  never  heard  of  the  stolm 
watch  before  it  is  brought  to  him,  and  he  Is 
told  it  is  stolen,  Is  guilty  of  terceny  tbe  In- 
stant he  takes  It  from  the  counter  and  puts  It 
in  the  showcase  to  sell."  It  Is  insisted  that 
this  Is 'not  the  law,  and  that  In  order  to  con- 
stitute larceny  thne  must  be  some  participa- 
tion, either  directly  or  Indirectly,  in  the  origi- 
nal taking.  It  Is  undoubtedly  true  that  the 
Instructions  must  be  considered  In  tbe  light 
of  the  facts  disclosed  by  the  evidence,  and  It 
is  often  properly  held  that  an  Instruction,  al- 
though erroneous  as  an  abstract  proposition 
of  law,  Is  not  prejudicial  because  it  is  appar- 
ent from  tbe  record  that  it  could  not  have  In- 
fluenced the  verdict  of  the  jury. 

In  the  case  at  bar,  however,  tbere  was  no 
evidence  of  the  actual  participation  of  the 
defendant  in  tbe  original  taking  from  the 
possession  of  Miller  &  Lux,  and  It  was  con- 
ceded by  the  people  that  the  mules  were 
brought  by  a  Mexican  to  defendant's  place 
and  left  there  to  be  pastured.  Some  days 
after  that  they  were  taken  to  what  was 
known  as  the  "Service"  pasture,  and  about 
six  weeks  thereafter  they  were  taken  to  the 
Gordon  corral  mentioned  in  Instruction  "B." 
The  Jury  must  have  understood  from  instruo- 
tion  "A."  that,  though  defendant  bad  no  con- 
nection whatever  with  the  original  caption, 
and  no  knowledge  of  it  at  the  time,  yet  If  be 
afterwards  received  Into  -  his  possession  the 
property  with  knowledge  then  that  It  bad 
been  stolen,  and  subsequently  participated 
In  the  disposition  of  It  be  Is  guilty  of  lar- 
ceny. But  the  Instruction  is  erroneous  be- 
cause It  presupposes  that  the  larceny  had 
been  completed  before  defendant  had  any 
gnllty  knowledge  of  It.  In  fact  it  assumes 
that  the  mules  "had  been  feloniously  stolen 
and  driven  away"  before  they  were  received 
Into  defendant's  pasture,  and,  tbe  asportation 
having  been  terminated,  that  the  defendant 
aided  the  thief  In  getting  rid  of  the  proper- 
ty. No  man  can  be  guilty,  as  principal,  of 
a  crime  who  has  no  knowledge  of  It  until  the 
crime  Is  fully  consummated.  The  facts  set 
forth  In  the  Instruction  constitute  the  crime 
of  receiving  stolen  property  ,and  nothing 
more. 

In  Tucker  v.  state,  21  Tex.  App.  699,  2  S. 
W.  S98,  defendant  was  convicted  of  theft; 
his  defense  being  that  he  bought  the  animal 
in  question  from  two  strangers.  Defendant 


aaked  tbe  court  to  instmct  the  Jury  as  fbl- 
lows:  '*If  yoo  find  that  M.  A.  Tucker  drove 
up  the  yearling  in  question,  and  that  defend- 
ant, after  it  was  brought  to  bis  lot,  t^oed 
the  gate,  and  had  nothing  to  do  with  the 
original  taking  and  driving,  yon  will  acquit ; 
and  this  is  so,  no  matter  what  connection 
defendant  had  with  it  thereafter.**  Hie  ap- 
pellate court  said:  'nhis  sixth  requested  in- 
struction was  directly  pertinent  and  applica- 
ble to  the  facts  proven,  and  presented  the 
law  In  a  concise  and  p<^ted  manner  to  the 
vital  Issue  ta  tbe  case,  •  •  «  and  we  are 
of  the  opinion  it  was  error  to  refuse  to  give 
said  instruction."  In  Boyd  v.  State,  24  Tex. 
App.  570,  6  S.  W.  853,  6  Am.  St  Rep.  906, 
it  is  said:  "The  prosecution,  howerer,  being 
for  theft  and  It  being  absolutely  essential  In 
support  of  that  charge  to  connect  the  defend- 
ant with  the  original  taking  to  warrant  his 
conviction,  without  such  proof  of  connection, 
any  subsequent  guilty  connection  with  the 
stolen  animal,  such  as  a  receiver  of  the  same, 
or  as  to  the  party  who  had  Illegally  altered 
the  mark  or  brand,  would  not  be  sufficient 
to  warrant  the  conviction  for  theft  To  in- 
culpate a  defendant  as  a  principal  offender 
la  the  crime  of  theft  the  state  must  show 
that  he  had  some  connection  with  or  com- 
pllcl^  In  the  taking  of  the  property.  It 
does  not  suffice  to  prove  that  subsequent  to 
the  taking,  and  without  complicity  there- 
in, but  with  knowledge  that  the  property 
had  been  stolen,  he  aided  the  taker  to  dis- 
pose of  It"  In  People  v.  Maxwtfl,  24  Cal, 
14,  a  larceny  case,  tbe  following  instruc- 
tion was  condemned:  "Should  you  believe 
from  tbe  evidence  that  the  witness  Mor- 
gan stole  the  property  described  In  tbe  In- 
dictment and  that  tiie  same  was  found  In 
the  possession  of  this  defendant  and  that 
this  defendant  and  Morgan  were  associated 
together,  and  that  the  defendant  knew  that 
the  property  was  stolen,  then  and  In  that 
case  he  Is  equally  qullty  In  tbe  eye  of  the 
law,  and  your  verdict  should  be  guilty."  In 
People  V.  atakem,  49  CaL  599,  it  Is  held  that 
If  the  cattle  were  stol^  by  another  tlian  the 
defendant  and  the  defendant  afterwards  had 
guilty  knowledge  that  they  were  stolen,  and 
aided  and  assisted  the  other  In  selling  end 
disposing  of  said  cattle,  and  was  to  partici- 
pate In  the  profits  thereof,  he  was  guilty  of 
the  specific  offense  under  the  statute  of  re- 
ceiving stolen  property.  In  People  v.  Ward, 
105  Cal.  659,  39  Pac  35,  It  Is  said  that  "the 
crime  of  larceny  Is  distinct  from  that  of  re- 
ceiving stolen  goods,  and  proof  of  the  latter 
crime  Is  insuffldent  to  convict  a  person  who 
is  accused  of  the  former,"  and  It  was  implied- 
ly held  that  the  following  Instruction  glv«i 
by  the  court  was  correct:  "Before  you  can 
convict  defendant  you  must  believe  b^ond 
a  reasonable  doubt  that  he  Is  guilty  of,  or 
In  complidty  with,  the  original  fraudulent 
taking,  and  any  subsequent  connection  after 
the  taking  would  not  be  larcmy  In  him,  el- 
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Qmt  In  good  or  bad  faitta ;  and.  If  yoo  beltere 
that  Uie  defendant  traded  for  tbe  cow  from 
Bane,  or  any  other  party,  after  the  felonlons 
taking,  either  In  good  or  bad  faith,  he  Is  not 
guilty  of  larceny,  and  you  must  acquit  him." 
In  People  v.  Horton,  7  Cal.  App.  34,  93  Pac. 
S82,  the  following  instruction  was  upheld: 
"Before  you  can  convict  the  defendant  of 
larceny,  you  must  believe  beyond  a  reason- 
able doubt  that  he  la  guilty  of,  or  In  com- 
plicity with,  the  original  fraudulent-  taking, 
and  any  subsequent  connection  after  tbe  tak- 
ing would  not  be  larceny." 

The  Instruction  marked  "B"  is  equally  ob- 
jectionable as  the  one  we  have  been  consid- 
ering. It  assumes  that  the  third  asporta- 
tion with  a  felonious  intent  would  constitute 
larceny.  The  second  paragraph  of  the  In- 
struction, abstractly  considered,  may  be  a 
correct  exposition  of  the  law,  but  It  was  lia- 
ble to  be  misapplied  by  the  Jury  In  view  of 
tbe  evidence.  It  is  true  that  after  the  orig- 
inal taking  was  congjleted  tbe  defendant 
might  have  stolen  the  property.  If,  for  In- 
stance, he  had  feloniously  taken  It  from  the 
possession  of  tbe  Mexican,  It  would  be  lar- 
ceny, and  the  ownership  could  have  been 
laid  in  the  latter  or  In  the  real  owners,  Mil- 
ler ft  Liix.  But  a  defendant  cannot  "feloni- 
ously steal  and  take  property" — necessary  to 
constitute  larceny — which  is  already  In  his 
possession.  Applying  it,  however,  to  the  facts, 
the  Jury  were  likely  to  conclude  from  this 
portion  of  the  instruction  that  a  felonious 
disposition  of  tbe  property  after  it  had  been 
stolen  by  another  was  larceny.  Respondent 
cites  the  case  of  People  v.  Del  Cerro,  9 
Cal.  App.  764,  100  Pac.  88T,  as  authority  In 
support  of  these  instructions.  But  In  the 
Del  Cerro  Case  It  was  expressly  held  that  the 
instruction  should  not  be  construed  as  a  di- 
rection to  the  Jury  that,  "if  the  defendant 
knew  the  animals  were  stolen  from  Miller  &. 
Lux,  and  after  the  theft  received  the  loot  and 
disposed  or  assisted  in  the  disposition  of  the 
same,  he  is  guilty  of  grand  larceny."  And, 
while  suggesting  that  it  was  somewhat  ob- 
scure, it  was  declared  that,  in  view  of  other 
Instructions,  the  Jury  could  not  have  been 
misled  by  it,  and  that,  reasonably  Interpret- 
ed as  a  whole,  it  applied  to  the  theory  of  the 
prosecution  supported  by  the  evidence  that 
the  defendant  and  one  Del  Carlo  had  entered 
Into  a  conspiracy  to  steal  the  property,  that 
Del  Carlo  drove  the  animals  off  the  ranch, 
and  that,  while  the  animals  were  still  In 
transit,  Del  Cerro,  by  prearrangement.  Joined 
In  the  asportation.  The  Instructions  of  which 
complaint  is  made  here  are  capable  of  no 
such  construction.  They  do  not  contemplate 
any  participation  or  complicity  in  the  origi- 
nal taking  or  aqiwrtatlon.  They  ignore  all 
distinction  between  larceny  and  receiving 
stolen  property,  and  in  view  of  the  undisput- 
ed evidence  must  have  been  prejudicial  to 
the  substantial  rights  of  the  defendant  In 


State  T.  Grant,  76  Mo.  286,  It  vu  beld  tbat 
"9,  larceny  may  be  regarded  as  stni  in  process 
of  accomplishment  ' 80  long  as  the  original 
caption  is  BtlU  unbrtAen,  and  the  original 
asportation  la  still  in  progress,"  and  in  State 
v.  Trexler,  4  N.  a  188,  6  Am.  Dec.  558,  that 
"where  there  Is  one  continuing  transaction, 
though  there  may  be  several  distinct  asporta- 
tlons,  the  party  may  be  indicted  for  the  final 
carrying  away,"  but  the  several  a^wrtatlons 
were  continuous  and  by  the  same  party, 
while  here,  as  we  have  seen,  the  instructions 
are  based  upon  the  hypothesis  that  the  offense 
of  larceny  bad  been  completed  before  any 
culpable  partlcipatlcm  on  the  part  of  the  de- 
fendant. 

Among  other  instructions  the  defendant  re- 
quested that  the  court  give  the  following, 
which  was  refused:  "The  Jury  is  Instructed 
that  if  you  believe  that  the  only  part  that 
the  defendant  took  In  the  alleged  larceny 
was  that  he,  after  the  said  mules  were  stolen, 
aided  or  assisted  the  person  who  stole  them 
In  selling  or  disposing  of  them,  or  partici- 
pated In  the  profits  thereof,  then  he  cannot 
be  convicted  of  grand  larceny,  and,  in  such 
case,  you  will  acquit  the  defendant"  As  this 
states  a  correct  principle  of  law,  and  as  there 
was  evidence  to  which  It  would  ai^ly,  we 
think  it  should  have  been  given. 

In  conclusion,  we  deem  It  proper  to  state 
that  the  evidence  of  larceny  by  defendant  Is 
slight.  There  Is  at  least  more  evidence 
against  him  of  the  crime  of  receiving  stolen 
property ;  and,  if  it  should  be  deemed  ad- 
visable to  prosecute  him  for  this  latter  of- 
fense, the  former  conviction,  of  course,  wonM 
not  be  a  bar. 

The  Judgment  and  order  are  reversed. 

We  concur:  CHIFMAN,  P.  J. ;  HABT,  J. 


(H  Wuli.  S84) 

STATE  v.  MTBBEBO. 

(Supreme  Court  of  Washington.   Dec-  17,  1909.) 

1.  IlTDIOniEKT  AND  IlTrOBHATIOIl  (f_  S7*)  — 
SumoUNOT   OF  InrOBHATIOIT  —  TllCB  OF 

C(Haii88xon  OF  Omnsx. 

BalHnger's  Add.  Codes  ft  St  I  6845 
(Pierce's  Code,  {  200^,  provides  that  the  pre- 
cise time  a  crime  was  coounitted  need  not  be 
stated  in  an  inf«mation ;  bat  it  may  allege  that 
it  .was  committed  at  any  time  before  the  filing 
of  the  information,  and  within  the  time  an  ac- 
tion may  be  commenced  therefor,  except  where 
time  is  a  material  ingredient  in  the  crime.  Sec- 
tion 6850  (section  2109)  provides  Quit  an  in- 
formation is  sufficient  if  ft  can  be  understood 
therefrom  that  the  crime  was  committed  at  some 
time  previous  to  the  filing  of  the  information, 
and  within '  the  time  limited  by  law  for  the 
commencement  of  an  acti<»k  therefor.  Section 
6780  (section  1538)  provides  that  prosecutions 
for  offenses,  tbe  ponisbment  of  which  may  be 
impriaonment  in  the  penitentiary,  may  be  com- 
menced within  three  years  after  the  commiasltm. 
Section  7062  (section  1581)  provides  that  tbe 
penalty  for  rape  ahall  be  UDprisonment  in  tiie 
penitentiary  for  life  or  any  term  of  years.  Beid, 
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that  an  information  chaiKin;  the  crime  ot  nipe 
''within  three  years  next  preceding  its  filing*' 
warn  a  mfflcieut  compliance  with  the  statutes; 
the  limitatioa  for  an  mformation  for  rape  being 
thiee  yean. 

[Bd.  Note.— For  other  casen,  see  Indictment 
and  Information,  Dec.  Dig.  |  87.*] 

2.  lEmionixinr  and  InroBiuTion  d  ST*)  — 
SuBTiaunoT  oi  — Dati  of  Coioaasioir  of 
Obuii. 

The  day  upon  which  an  offense  is  commit- 
ted OT  charged,  iii  an  indictment  or  infonnatioo. 
to  be  committed,  is  immaterial,  except  in  those 
ofl^iaea  where  time  ii  ot  the  essence  of  the 
crime  or  a  neceseary  iugredieot  In  its  descrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  24!ir^S6;  Dec. 
Dte.|87.»l 

S.  IWDICTMENT  AND  iNTOEltATION  (I  180*)  — 
IHFOBIUTION— NaHK  OF  PBOSBODTrtt— VaBI- 
AlfCE. 

In  a  prosecution  for  rape,  where  the  name 
of  the  Injured  child,  as  giren  in  the  informa- 
tion, was  "BVieda,"  and  her  father  testified  that 
her  name  was  "Valfreda"  in  Holland,  whence 
the  family  came,  but  that  since  in  this  country 
■he  was  called  and  known  as  "Frieda,"  there 
was  no  fatal  variance  between  the  information 
and  the  proof,  since  whatever  name  the  child 
was  geneially  known  by  was  her  proper  designa- 
tion u  the  infoimation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infonnation,  Dec.  Dig.  fi  ISO.*] 

4.  ihoiotuert  and  infobuation  <{  180*)  — 
Najce  of  Pebson  on  Whom  is  Committed— 
Vabiance. 

Where  a  perscm  npon  whom  a  crime  is  com- 
mitted Is  referred  to  by  the  name  he  or  she  is 
generally  known  by  in  the  neighborhood  where 
the  crime  is  committed,  the  use  of  such  name  In 
the  information  is  proper,  and  there  can  be  no 
fatal  variance  upon  proof  that  the  baptismal 
name  or  tme  name  le  otherwise. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  H  5S1-^;  Dee. 
•Dig.  i  180.*] 

5.  Rapb  (Ii  4B»  SB*)— GocfLaiht  of  Ikjubsd 
Female— Adiossibilitt. 

In  a  prosecution  for  rape,  It  is  proper  to 
show  that  the  injured  female  made  complaint, 
when  such  complaint  la  seasonably  made,  and 
where  a  witneee  tostlfled  to  a  eonmlaint  "about 
the  flnt  or  middle  of  Mardi"  and  the  time  <^ 
the  act  was  fixed  by  the  state  as  the  last  of 
February,  or  first  oi  March,  the  evidence  was 
property  received,  and  an  instruction  based  np- 
on it  was  proper. 

SBd.  Note.— For  other  eases,  see  Rape,  Cent 
t.  if  67-^;  Dec  Dig.  K  48,  59.*] 

6i  CBmiNAi.  Daw  (|  11S3*)— Appeaz^Disobb- 
TioN  or  Tbiai.  Coubt  —  Cohpkxbnot  or 
Child  as  Witness, 

Whether  a  witness  is  Incompetent  on  ac- 
count of  age  and  lack  of  understanding  of  the 
nature  and  qnality  of  an  oath  Is  a  matter  rtet- 
iog  within  the  discretion  of  the  trial  court,  and 
its  ruling  will  not  be  disturbed  on  appeal,  nn- 
lese  there  Is  a  showing  of  manifest  abuse  of 
such  discretion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 8062;  Dee.  Dig.  1 1103.*] 

Department  1,  Api>eftl  from  Snperlor  Court, 
Gbelan  Countr;  Wm.  A.  GrimsliBW,  Judge. 

liodwlg  Myrberg  was  convicted  of  rape, 
and  ai^teala.  Affirmed.' 


Crass  &  Porter,  for  appellant  Fred  Kemp 
and  Lndlngton  &  Kemp,  for  tbe  State. 

MORRIS,  J.  Appellant  was  infonned 
against  and  convicted  of  rape  upon  Frieda 
Johnson,  a  female  child  of  the  age  of  nine 
years.  He  brings  tbis  appeal,  and  predicates 
error  iqwn  tbe  holding  of  the  court  btiow  that 
the  informa-tion  was  snfflcient  as  against  bis 
demurrer,  and  bis  objection  to  the  Introduc- 
tion of  testimony,  and  In  denying  his  motlODS 
for  discharge,  for  new  trial,  and  In  arrest  of 
Judgment  Other  assignments  of  error  will 
be  referred  to  later.  Tbe  charging  part  of 
tbe  iuformatiim  aa  to  the  time  the  crime  was 
committed  was  "on  a  certain  day  before  the 
filing  of  this  Information  wltbln  three  years 
next  preceding  its  filing.** 

The  errors  above  allied  all  raise  tbe  same 
question:  Was  the  time  properly  and  suffi- 
ciently charged.  We  tbtnk  It  was.  Our  stat- 
utes relative  to  this  Question  are  as  follows: 
"Tbe  precise  time  at  wblcb  tbe  crime  was 
committed  need  not  be  stated  in  the  Indict- 
ment or  Information ;  but  it  may  be  alleged 
to  have  been  committed  at  any  time  before 
the  finding  of  the  indictment  or  tbe  filing  of 
the  information,  and  within  tbe  time  In 
which  an  action  may  be  commenced  therefor, 
except  where  the  time  is  a  material  Ingredi- 
ent In  the  crime."  Balllnger's  Ann.  Codes  & 
St  i  6845  (Pierce's  Code.  S  2098).  "Tbe  In- 
dictment or  Information  is  sufficient  if  it  can 
be  understood' therefrom:  *  *  •  (5)  That 
the  crime  was  committed  at  some  time  pre- 
vious to  tbe  finding  of  tbe  Indictment  or  fil- 
ing of  the  Information,  and  within  the  time 
limited  by  law  for  the  commencement  of  an 
action  therefor."  Balllnger's  Ann.  Codes  & 
St  S  6850  (Pierce's  Code,  {  2103).  "Prosecn- 
tlons  for  the  offenses  of  murder  and  arson, 
where  death  ensues,  may  be  commenced  at 
any  period  after  the  commission  of  the  of- 
fenses; for  ofTensea  the  punishment  of  which 
may  be  imprisonment  in  the  penitentiary, 
within  three  years  after  their  commission." 
Balllnger's  Ann.  Codes  &  St  f  6780  (Pierce's 
Code,  S  1538).  Under  a  subaeqaent  section  the 
penalty  for  conviction  of  the  crime  of  rape 
Is  fixed  at  imprisonment  in  the  penitentiary 
for  life  or  any  term  of  years.  Balllnger's 
Ann.  Codra  &  St  {  7062  (Pierce's  Code,  S 
1581).  The  limitation  for  an  Information  for 
rape  was  therefore  three  years,  and  the  In- 
formation charging  the  commission  of  the 
crime  "within  three  years  next  preceding  Its 
filing,"  was  a  sufficient  compliance  with 
these  statutes.  We  think  it  better  to  allege 
a  specific  day  when  such  allegation  Is  possi* 
ble ;  but  It  doubtless  will  ofttlme^  occur,  as 
In  this  case,  where  the  child  was  of  tender 
years  and  had  no  ^owledge  or  memory  of 
the  calendar  day,  that  it  would  be  impossible 
to  fix  a  specific  day.  Even  though  the  Infor- 
mation had  fixed  a  epedflc  day,  It  would  not 
be  contended  that  the  commission  of  the  act 
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prored  upon  any  other  day  within  the  stat- 
ute of  llmltatloiu  would  not  t>e  a  sufflclent 
and  proper  time  under  the  Information.  The 
case  is  controlled  by  State  t.  Gottfreedson, 
24  Wash.  888,  M  Pac.  S23,  when  a  similar 
charge  as  to  time  was  held  sufficient  The 
rule  there  announced  Is  supported  by  ahuo- 
dant  authority ;  It  being  generally  held  that 
the  day  upon  which  an  offense  Is  committed 
or  charged  to  be  committed  Is  Immaterial, 
except  in  those  offenses  where  Ume  Is  of  the 
csseoce  of  the  crime  or  a  necessary  lagredl- 
ent  iQ  its  description.  State  y.  Bamett,  S  Kan. 
250,  87  Am.  Dec.  471;  Conner  T.  State,  25  Qa. 
515,  71  Am.  Dec.  184;  People  T.  Miller,  12 
Cal.  291;  People  t.  Jackson,  111  X.  Y.  S62, 
19  N.  B.  54;  Kenney  t.  State.  S  R.  I.  885; 
State  T.  FlDdley.  77  Mo.  338;  Myers  t.  State, 
121  Ind.  15.  22  N.  E.  781;  State  v.  Swalm, 
»T  N.  G.  402,  2  8.  B.  68;  State  t.  Peters,  107 
N.  a  876,  12  &  B.  74;  McCarty  T,  State,  87 
Miss.  411. 

The  name  of  the  Injured  child  as  given  In 
the  information  was  "Frieda."  Her  father,  a 
witness  for  the  state,  testified  her  name  was 
"Valfreda."  Oonnsel  tor  apireUant  hereon 
bases  bis  contoitlon  that  there  was  a  fatal 
rarlance  between  the  Information  and  the 
proof.  The  testimony  of  the  father  was  that 
in  Holland,  from  whence  the  family  came, 
the  name  was  "Valfreda,"  but  that  since  be- 
ing in  this  country  sbe  was  called  and  known 
as  "Frteda."  Whaterer  name  the  child  was 
generally  known  by  was  her  proper  designa- 
tion In  the  Information.  Wbere  a  pemm  up- 
on whom  a  crime  Is  committed  is  referred  to 
by  the  name  he  or  she  is  generally  known  by 
In  the  nelghbortwod  where  the  crime  Is  com- 
mitted, the  nse  of  such  name  In  the  hiforma- 
tltm  is  proper,  and  there  can  be  no  fatal  ra- 
rlance  upon  proof  that  the  baptismal  name 
or  true  name  Is  otb^'wlse.  Such  is  the  un- 
doubted rule.  State  t.  Seely,  90  Ark.  164; 
Jones  T.  State,  65  Oa.  147;  Boblnson  t.  Oom- 
numwealth,  88  Ey.  386,  11  S.  W.  210;  Com- 
monwealth V.  Trainor,  128  Mass.  414 ;  People 
T.  Leong  Quong,  00  Gal.  107;  Buddlck  t. 
State,  25  Fla.  112,  6  South.  704;  Yandemark 

People,  47  Ul.  122 ;  Ehlert  t.  State.  93  Ind. 
76;  Bell  t.  State,  25  Tex.  574;  State  t.  John- 
son, 67  N.  G.  55 ;  McBetb  t.  State.  SO  Miss. 
SI;  State  T.  Bundy,  61  Me.  507;  State  t.  Pe- 
terson, 70  Me.  216b  Such  Is  also  the  rule  In 
Knglacd.  Bex  t.  Norton,  1  Buss,  ft  Byan, 
509. 

Complaint  is  next  made  of  Instructions  to 
the  Jury  numbered  8  and  12.  Instruction  No. 
8  was  evidently  taken  by  the  court  from 
State  T.  Harras,  25  Wash.  416,  66  Pac.  774, 
as  it  Is  a  duplicate  of  instmctlons  there  held 
to  correctly  state  the  law.  No  other  comment 
need  be  made.  It  was  good  law  and  appli- 


cable totbef»ctBt°  ""f/tf^K^ff  ' 
was  Its  leagtt.  n  would  ^b^tter.  in,  alm- 
inal  cases,  to  msJce  the  instructions  as  short 
and  pitbj  «  *  proper  submission  of  the  law 
applicable  to  flie  facts  wIU  admit  Long 
dra  wa-out  Instructions,   although  correctly 
stating  the  law,  are  more  apt  to  be  misleading 
and  confusing  to  the  Jury  than  a  clear,  crisp 
statement  of  the  law  without  r^titlon  or 
enlargement.   Instruction  No.  12  is  conceded 
to  be  correct,  if  evidence  of  two  women  to 
whom  the  girl  made  complaint  was  properly 
received.   It  Is  proper  to  prove  that  the  in- 
jured female  made  complaint,  when  such  com- 
plaint is  seasonably  made.    The  testimony 
of  one  of  Qiese  women  as  to  complalnte  was 
stricken  by  the  court   The  other  testified  to 
a  comphtint  "about  ithe  first  or  middle  of 
March."   The  time  of  the  act  was  fixed  by 
the  state  as  the  last  of  February  or  first  of 
March.  The  evidence  was  properly  received, 
and  was  within  the  rule  as  to  time,  and  tbe 
Instruction  based  upon  such  evidence  was 
proper. 

Complaint  Is  also  made  that  Frieda  John- 
son was  not  a  competent  witness  on  accoant 
of  her  age  and  lack  of  understanding  of  the 
nature  and  quality  of  an  oath.  The  record 
contains  a  long  examination  of  the  witness 
by  the  state  and  by  counsel  for  appellant,  for 
the  purpose  of  testing  her  qualification.  We 
cannot  here  recite  all  the  testimony  of  the 
girl  upon  such  examination.  It  is  soffideat 
to  say  she  was  qualified,  and  her  testlmoiiy 
was  properly  received.  This  was  a  matter 
resting  largely  within  the  discretion  of  the 
lower  court,  who  has  the  offered  witness  be- 
fore him,  and  ita  ruling  will  seldom  be  dis- 
turbed on  appeal,  unless  there  Is  a  showing 
of  manifest  abuse  of  such  discretion.  Stute 
V.  Bailey,  31  Wash.  89,  71  Pac  715. 

The  sheriff  testified  to  a  confession  of  aj^ 
pellant,  and  the  admission  of  such  confesaUoi 
In  evidence  is  attacked  upon  the  ground  th&t 
it  was  not  voluntary.  There  is  no  evldoiee 
that  it  was  other  than  voluntary.  There  la 
no  evidence  of  tiireats,  inducementa,  fear,  or 
other  situations  which  would  render  sncli 
confession  Inadmissible.  The  evidence  shows 
the  appellant  sobbed  out  the  story  of  his 
guilt,  with  tears.  They  may  have  been  tears 
of  penitence,  or  they  may  have  been  tears  oC 
sorrow  at  his  appreciation  of  what  he  crai- 
celved  swatted  hbn;  but  there  is  nothing  te 
show  the  exwcise  of  any  impn^r  motl-v-e 
or  act  on  the  part  of  the  sheriff. 

Appellant  had  a  fair  and  Impartial  Mml, 
without  error,  and  the  Judgment  against  him 
is  affirmed. 

BUDKIN,  O.  J.,  and  CHADWliJK,  FITI*- 
LERION,  and  GOSB,  JJ.,  concur. 
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(58  Wadk.  366) 

JONES  T.  PAULh 
<Snpreiiu  Oiinirt  of  WaBbington.  Dee.  16. 1900.) 
CBBnoE.ULi  (S  6*)  — When  ORAinxD  — Aox- 

QUATB  BEUEDT  BT  AFFEAI.. 

The  writ  of  certiorari  provided  for  by  Ball- 
inger's  Ann.  Codes  &  St  S  5741  (Pierce's  Code, 
{  1396),  will  be  denied  where  there  is  an  ade- 
quate, altboDgh  less  speedy,  remedy  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Die.  $8  5,  6;  Dec  Dig.  S  5.*] 

Department  1.  Action  by  James  A.  Jcmes 
agalnat  B.  B.  Panl,  alias  B.  E.  Paul  &  Co., 
alias  Tacoma  Iron  &  wire  Work&  A  default 
Judgment  for  plaintiff  was  set  aside,  and 
l^UUntlff  applied  for  a  writ  of  certlorarL 
Writ  denied. 

O.  B.  Aldrlofa.  for  plaintiff.  J.  B.  Keener, 
for  respondoit 

GOSE,  J.  This  Is  an  application  for  a 
writ  of  certiorari  to  rerlew  an  order  of  the 
superior  court  vacating  a  default  Judgment 

Tbe  crucial  question  presented  is  whether 
the  vrtt  will  Issue  to  review  an  Interiocuto- 
Tj  order  where  there  Is  an  adequate,  but 
less  speedy,  remedy  by  appeal.  In  Nelson  v. 
Denny,  28  Wash.  327,  67  Fac.  78,  the  court, 
in  holding  that  an  order  vacating  a  Judgment 
was  not  an  aE^>ealabIe  one,  quoted  from  Free- 
man V.  Ambrose.  13  Wash.  1,  40  Pac.  881, 
as  follows :  "We  think  It  against  the  policy 
of  the  law  to  give  the  act  a  construction  that 
would  multiply  appeals  and  permit  litigants 
to  bring  their  causes  here  by  piecemeal,  and 
especially  so  since  tbe  act  itself  provides 
that  an  appeal  from  any  'final  Judgment 
shall  also  bring  ap  for  review  any  order 
made  In  tbe  same  action,  either  before  or 
after  the  Judgment'  Laws  1898,  p.  119,  c. 
61,  Bubd.  1,  S  1.  Tbe  ruling  complained  of 
can  be  reviewed  after  a  final  Judgment  shall 
have  been  entered  In  the  cause,  and  upon  an 
appeal  from  such  Judgment  a  complete  and 
Just  disposition  of  the  cause  can  be  made. 
To  permit  an  appeal  from  an  order  of  this 
character  Is  to  needlessly  delay  the  progress 
of  litigation,  frequently  amounting  to  a  de- 
nial of  Jostlce,  and  in  a  vast  majority  of 
cases  it  woTrid  be  productive  merely  of  ex- 
pense to  litigants  and  the  placing  of  useless 
and  unnecessary  latwr  upon  the  court"  Our 
Code  (2  Balllnger'B  Ann.  Codes  &  St  S  5741 
[Pierce's  Code,  |  1396])  provides  that  tbe 
writ  of  review  shall  be  granted  "when  an 
Inferior  tribunal,  board  or  officer  exercising 
Judicial  functions,  has  exceeded  the  Jurisdic- 
tion of  such  tribunal,  board  or  officer,  or  one 
acting  Illegally,  or  to  correct  any  erroneous 
or  void  proceeding,  or  a  proceeding  not  ac- 
cording to  the  course  of  tbe  common  law, 
and  there  Is  no  appeal,  nw  in  the  Judgment 
of  the  courts  any  plain,  speedy  and  adequate 
remedy  at  law."  The  logic  of  tbe  Nelson 
Case  applies  with  equal  force  to  the  applica- 
tion for  a  writ  of  certiorari.    If  the  final 


Judgment  Is  against  the  relator,  he  can  re- 
view upon  an  appeal  from  that  Judgmmt  the 
question  whether  tbe  court  exceeded  Its  Ju- 
risdiction or  abused  its  discretion  in  vacating 
the  Judgment  This  court  has  uniformly  de- 
nied the  writ  as  well  as  other  extraordinary 
writs,  where  there  was  an  adequate,  althou^ 
less  speedy,  remedy  by  appeal.  The  delay 
and  annoyance  incident  to  an  appeal  has  not 
been  a  controlling  factor  in  determining 
whether  a  writ  will  be  granted  or  denied. 
See  State  ex  rel.  Young  v.  Denney,  34  Wash. 
66,  74  Pac.  1021,  and  tbe  cases  tiiere  collated. 
The  writ  will  be  denied. 

RUDKIN,  C.  J„  and  CHADWICK.  FUL- 
LERTON,  and  MOBBIS,  JJ.,  concur. 


(66  Wasb.  223) 

OAIJ>WEIiL  V.  NORTHERN  PAC.  BT.  CO. 
(Supreme  Court  of  Washington.   Dec  9,  1909.) 

1.  CaBBIBBS  (S  320*)  —  INVAI.IOS  —  IlfPBOFXB 
TBKATUEITT— In6UI.T^-QnXBTION  FOB  JintT. 

Whether  a  train  conductor  Intended  to  in- 
salt  plaintifff  an  invalid  female  passenger,  when 
be  told  her  that  she  shonld  have  gone  to  tbe 
other  side  of  the  car,  where  men  were  employed 
"to  assist  soch  as  you,"  and  at  a  later  occa- 
sion, when  he  directed  that  sbs  be  i^aeed  In 
the  mail  and  express  car,  that,  "Hua  is  tte 
place  for  inch  as  you,"  was  for  the  Jufy. 

[Eid.  Note.— For  other  cases,  see  Carriezs,  Dec. 
Dig.  t  820.*] 

2.  Cabbiebs  (S  321*)  —  Tbakspobiatioh  or 
Fassenobbs— Cabb  Rbquibbd. 

An  instmction  that  a  carrier  owed  a  special 
duty  to  a  female  pasaenger  to  protect  her  from 
insult  wae  cot  prejudicial  to  tbe  carrier,  as  it 
owed  such  du^  to  every  passenger. 

[Ed.  Note.— For  other  casee,  see  Carriers,  Dec. 
Dig.  f  321.*] 

8.  Dauaoes  (i  48*)  —  Pebsohai,  Injubibb 

Mental  SnvEBiNO. 

A  person  is  entitled  to  recover  for  the 
actual  measurable  wrongs  suffered,  and.  In  ad- 
dition thereto,  such  damages  as  Ksult  from 
mental  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages; 
Cent.  Dig.  i  100 ;  Dec.  Dig.  1  48.*] 

4.  Cabbibbb  (S  319*)— Injubt  to  PaasENeEBS 
— Mentai.  Sutfebino. 

In  order  to  justify  a  recovery  for  mental 
suffering  in  an  action  for  injury  to  a  passenger, 
there  must  be  eome  facts  or  circumstances  show- 
ing a  warrant  for  the  mental  attitude  of  the 
injured  party,  so  that  to  warrant  recovery  of 
more  than  nominal  damages,  wanton  or  vHlfal 
disregard  of  tbe  passengers  riiftts  must  be 
shown. 

[Eld.  Note. — For  other  cases.  Bee  Carriers, 
Cent  Dig.  S8  1338-1345 ;  Dec.  Dig.  1  819.*] 

5.  Damages  (S  59*)— Mihoation. 

In  an  acnon  against  a  carrier  for  Injuries 
to  a  passenger  by  the  wrongs  of  its  servant  the 
servant's  conduct  as  well  as  the  humiliation 
Buffered  by  the  passenger,  should  be  considered 
as  matter  in  anravation,  rather  than  as  a  baslB 
of  a  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  IS  108-112;  Dea  Dig.  |  69.*] 

6.  Damages  (8  59*)— MmoATion. 

In  an  action  for  injuries  to  a  passenger, 
tbe  act  of  tbe  carrier's  servant  may  oa  shown 
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In  mitigatloQ  of  the  ftllexed  wtong,  wheOier  the 
resaltlDg  damages  an  allowed  aa  compmaatlon 

or     war  of  putuBbmeot. 

[Sd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §S  108-112;  Dec.  Dig.  {  59.«] 

7.  DaUAOES  (I  87*)— EXBHFLABT  DaUAQES. 

Dxemplar^  damages  are  not  allowable,  on- 
lesa  authorized  by  statute. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Die.  H  18S-192;  Dec.  Dig.  S  87.*j 

&  Oasbiebb  (S  319*)  —  PSBSOnAI.  Injubieb— 

EXGLUSZTENESS. 

Plaintiff,  an  invalid  so  crippled  that  she 
was  unable  to  walk  in  an  erect  position,  being 
uaally  propelled  in  a  wheeled  carriage,  went  to 
def^oant's  station  to  board  a  train  to  attend 
a  picnic  She  endeavored  to  get  on  the  cars 
from  the  side  away  from  the  platform,  and  the 
conductor  observing  her.  told  her  that  she  should 
have  gotten  on  from  the  platform  side,  where 
men  were  employed  "to  assiat  such  as  yon."  The 
conductor  opened  the  car  door,  and  tJlowed  her 
to  enter.  She  refused  his  assistauce,  and  when 
the  train  arrived  at  her  station,  the  conductor 
took  her  In  his  arms  and  placed  her  in  her  car- 
riage on  the  platform.  On  returning,  the  con- 
ductor prepared  a  room  in  the  end  of  the  com- 
bination mail  and  express  car,  not  then  in  use 
except  for  the  stnrage  of  brakemen's  clothing, 
and  insisted  that  plaintiff  should  travel  there, 
seated  in  her  carriage,  instead  of  In  the  first- 
clase  passenger  coach,  where  there  was  room  for 
her.  She  pioteated,  and  the  ctmductor  again 
said,  *1^8  18  the  place  for  auch  as  you."  Short- 
ly after  the  train  started,  ebe  got  out  of  her 
carriage  and  rode  on  the  floor,  there  beiog  no 
chairs,  because  she  was  afraid  that  the  car- 
riage might  roll  out  ttf  the  car,  though  there 
was  no  evidence  that  such  was  likely.  Held 
that,  though  plaintiff  was  entitled  as  of  right 
to  nde  in  the  passenger  coach,  and  was  entitled 
to  recover  compensatory  damages  sustained  by 
the  conductor's  refusal  topermit  her  to  do  so, 
a  Terdlct  allowing  her  $1,000  was  so  enessive  as 
to  indicate  passion  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  H  1S41-1344;  Dea  Dig.  I  319.*] 

D^artmsit  1.  Appeal  fn»i  Siqieilm 
Conr^  Caoi^e  Oomity;  W.  W.  IfcCredle^ 
Jndg& 

Action  by  Lilly  Caldwell  against  the  North- 
em  Pacific  Batlway  Company.  Jadgmoit  for 
I^alntlff,  and  dtfendant  aKwala  Rerased 
and  remanded. 

A.  L.  Miller  and  George  T.  Ueld,  for  appel- 
lant Frank  B.  Vangtaan,  for  reqjwndent 

CHADWICK,  J.  Plaintiff  is  an  Invalid, 
being  80  crippled  In  her  lower  limbs  that  she 
Is  anable  to  walk  In  an  erect  position.  Usu- 
ally Bhfi  propels  herself  In  a  wheeled  car- 
riage, but  when  necessary  can  hitch  herself 
along,  while  sitting  down,  by  pulling  her  feet 
forward  with  her  hands.  On  the  12tl^  day  of 
July,  In  company  with  others,  she  went  on  a 
picnic  excursion  to  Knapp's  Station,  about 
8  or  10  miles  west  of  Vancouver,  Wash.  In 
the  morning  of  that  day  she  had  endeavored 
to  get  on  the  cars  on  the  opposite  Bide  from 
the  platform.  A  friend  was  present,  but  was 
rendering  her  no  actual  assistance.  Being 
observed  by  the  conductor,  he  remonstrated, 
saying,  In  effect,  that  if  she  had  friends,  they 


Ahoold  asslBt  bar,  and  that  Ae  ^onld  hare 
gone  to  title  other  side  ctf  the  cir,  where  men 
were  employed  to  asslBt  pasBengen  whmi  en- 
tering the  car.  Plaintiff  says  the  conductor 
used  these  worita,  **to  esslst  Badi  as  yoa." 
However,  the  ccndnctor  did  nnlod:  the  car 
door  opening  <mto  the  platform,  and  allowed 
her  to  enter,  die  rtfOBlng  Ids  assistance. 
When  the  train  arrived  at  ECnapp's,  the  con- 
ductor took  her  In  his  anna,  and.  poaalbly 
with  the  assistance  of  anotfaw,  put  her  in 
her  carriage  on  the  platform.  Halntiff  at- 
taches no  great  importance  to  the  manner  In 
whidi  she  was  treated  In  the  momlng,  admit- 
ting that  the  conductor  waa  polite  and  kind, 
but  she  says  idie  thinks  his  mann»  was 
rather  gruff  when  he  first  found  h«r  im  the 
car  steps,  and  that  his  remaiit  "sncfa  ss  you" 
was  uncalled  Cor^  In  the  evening,  before  the 
train  arrived  at  Knapp's.  Che  conductor  pre- 
pared a  room  at  the  end  <tf  the  combination 
mall  and  express  car,  wfaldi  was  not  then  In 
use,  excepting  only  as  the  conductor  used  It 
as  an  office,  and  as  the  brakemoi  used  It  as 
a  place  to  keep  some  of  their  <dothing.  A 
door  opened  tnm  tills  nxHO.  facing  the  plat- 
form and  the  door  of  ttie  flrst-dass  passenger 
coach.  There  were  doors  also  opening  on 
each  Bld^  12  or  14  feet  from  the  end  of  the 
car.  Whoi  the  train  stopped  at  Knapp's, 
I^alntiff  was  about  to  climb  up  the  stqis, 
when  she  was  hailed  by  the  conductor,  who 
ordered  taar  into  the  room  he  had  prepared 
for  her.  She  and  her  carriage'  were  thtti 
lifted  together  Into  the  express  car  by  two  of 
her  friends  and  a  brakeman.  She  protested 
vigorously  when  told  that  she  must  ride  in 
the  express  car,  and  it  is  again  asserted  by 
her  and  some  of  her  friends  tiiat  the  conduct 
or  again  said,  tills  time  in  the  presence  of 
many  other  people,  "This  is  ,the  place  for  sudi 
as  yoo,"  and  words  to  that  effect  Some  <^ 
her  friends  came  into  the  express  ear  and 
rode  with  her.  After  a  short  time  she  got 
out  of  her  carriage  and  rode  on  the  floor, 
there  being  no  chairs  in  the  car.  The  rea- 
son she  gives  for  this  is  that  idhe  was  afraid 
her  carriage  might  roll  out  of  the  car,  al- 
though there  is  no  evidence  that  It  was  at 
all  likely.  It  Is  further  asserted  that,  al- 
though the  day  was  very  warm,  a  fire  had 
been  built  in  the  stove.  This  latter  fact  is 
denied  by  the  conductor  and  others.  But 
whether  It  be  so  or  not,  we  are  not  disposed 
to  attach  any  Importance  to  It  as  a  circum- 
stance Bhow^  malice,  which  was  the  evi- 
dent purpose  of  the  testimony.  There  is 
nothing  to  show  that  the  fire  was  put  there 
by  the  conductor  or  any  servant  of  the  com- 
pany. If  there  was  a  fire,  with  three  doors 
open  and  the  train  moving,  it  is  not  likely 
that  plaintiff  suffered  any  Injury  therefrom. 
From  a  Judgment  In  the  sum,  of  $1,000  In 
favor  of  plaintiff,  defendant  has  appealed. 

A  number  of  errors  are  assigned,  all  but 
one  going  to  the  Instructions  of  the  court 
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It  Is  n^ed  that  ttie  eonrt  Aonld  not  lure 
■nbmltted  Uie  qneatlon  <tf  Insnlt  to  tte 
rj;  that  the  testimony  does  not  warrant 
the  Infereace  that  the  cbndnctor  Inteodea 
ao7  liamlt  wbatef7«.  While  it  Beema  lmpKA>- 
ahle  that  the  conductor,  by  the  nae  of  the 
worda  **sndi  aa  yon,"  ete.,  meant  any  insnlt, 
or  Intoided  to  refer  In  any  intempCTata  way 
to  respondent* a  infirmity,  the  ^Fect  of  Ub 
langnase  would  d^iaid  apon  hla  manner  and 
the  maimer  of  hla  apeecb.  It  waa  clearly  a 
queatlon  tor  the  Jury.  It  la  to  be  regretted 
that  a  oonTersatlon  or  worda  frcnn  which  a 
Jnxy  1>  called  upon  to  draw  a  leptl  concla- 
elon  must  be  repeated  by  those  whose  Inter- 
est may  nnconadonaly  drive  them  to  give  a 
tone  or  color  never  Intended  by  the  first 
apeaker,  and  which  may  result  crren  in  In- 
Joatioe  to  him.  But  there  to  no  better  way, 
nor  la  It  likely  that  one  will  ever  be  devised. 
Gcmsetinently,  when  dealing  with  thia  class 
of  teadmony,  courts  mxmt  take  the  rardlet 
for  the  fact 

.  It  Is  also  complained  tiiat  the  court  told 
the  Jury  that  a  carrier  owed  an  especial  duty 
to  a  female  pasaei^mr  to  protect  bar  tram  In- 
sult WItliout  committing  oorsdvea  to  the 
doctrine  that  a  carrier  owes  a  higher  duty  to 
a  famale  paseenger  than  to  a  male  passenger 
in  thia  respect,  we  think  that  the  Instruction 
waa  not  prejudicial,  for  It  cannot  be  denied 
that  a  carrier  owea  audi  a  duty  to  every 
passmger. 

The  final  aaalgnment  la  that  the  verdict  is 
BO  ezcesalve  aa  to  show  prejudice  or  passion 
on  the  part  of  tite  Jnry.  A  party  is  entitled 
to  recover  for  the  actual,  measurable  wrongs 
sustained,  and  In  addition  thereto  such  dam- 
ages as  result  from  injury  to  the  feelings,  or, 
as  It  haa  been  put  compensation  for  mental 
suffering.  But  there  must  be  some  ground 
upon  which  to  base  this  element  Damages 
do  not  flow  from  the  mere  declaration  of  the 
party  that  he  has  suffered  In  feeling.  There 
must  be  facts  or  circumstances  showing 
some  warrant  for  the  mental  attitude  of 
the  one  who  alleges  the  wrong,  so  that  in 
order  to  warrant  a  recovery  on  this  account 
for  more  than  nominal  damages,  the  wrong 
must  be  attended  by  circumstances  showing 
a  wanton  or  willful  dlsr^ard  of  the  rights 
of  the  passenger.  In  other  words,  In  an  ac- 
tion against  a  company  for  the  wrong  of  its 
servant,  the  conduct  of  the  servant  as  well 
as  the  humiliation  suffered  by  the  passenger, 
are  facts  to  be  considered.  In  the  light  of  all 
attending  facts  and  circumstances,  as  matter 
in  aggravation  rather  than  the  basis  of  the 
right  Itself.  "The  motive  of  the  wrongdoer 
la  a  material  consideration,  although  affect- 
ing the  question  of  compensatory  damages 
simply.  The  reason  for  this  Is  that  if  the 
wtca$  la  committed  willfully,  wantonly,  or 


malldonaiy,  it  la  likely  to  be  more  trying  or 
asgravating  in  ita  mental  effecta  tiian  if  such 
idemoits  be  ladclng."  8  Am.  A  Vtag.  Bnc. 
Law,  661.  On  the  other  hand,  the  art  of  the 
aervant  may  be  ehown  In  mitigation  of  the 
alleged  wnmg,  whether  the  reaultant  dam- 
ages be  allowed  aa  compensation  or  by  vaj 
of  pnnlshmoit  and  example  Hence,  where 
exemplary  damages  are  allowed,  the  rule  Is 
stated  thna:  **•  •  •  If  the  aervant  In 
performing  the  act  Id  qneation  was  in  good 
faith  attempting  to  do  what  he  believed  to 
be  hiB  duty,  though  mlatakenly,  exempiary 
damages  will  not  be  allowed,  thou^  full  com- 
pensation will  be  given."  Hutchinson,  Car- 
riers, 144S.  If  this  Is  the  rule  where  exem- 
plary damages  are  allowed,  it  must  apply  with 
added  force  where,  as  In  this  state,  exempla- 
ry damages  are  not  allowed  In  any  case  un- 
less under  some  statute.  It  does  not  follow 
from  the  duty  to  award  compensation  that 
a  Jury  can  assess  damages  which,  upon  the 
face  of  the  verdict  considering  the  whole 
record,  show  an  evident  purpose  to  punish. 
There  Is  absolutely  nothing  In  the  record  to 
warrant  the  assumption  that  the  conductor 
acted  in  a  wanton  manner,  or  with  willful 
Intent  to  heap  any  Indignity  upon  respondent 
Indeed,  In  the  cold  light  of  the  record,  strip- 
ped of  the  drama  of  the  trial,  the  wonder  is 
that  the  Jury  returned  a  verdict  for  more 
than  nominal  damages.  One  of  respondent's 
own  witnesses,  a  lady  who  was  with  her  In 
the  car,  could  extract  no  greater  degree  of 
wrong  or  hnmlliatlon  out  of  the  case  than 
embarrassment  an  opinion  In  all  probability 
emphasized  by  respondent's  affliction.  A  fair 
reading  of  the  record  Indicates  no  more  than 
an  honest  attempt  possibly  clumsily  execut- 
ed, to  minister  to  the  comfort  of  an  afflicted 
person,  and  this  met  by  a  protest  gendered 
of  a  supersensitive  nature.  But  respondent 
was  received  as  a  passenger.  The  jury  found 
that  there  were  vacant  seats  In  the  passen- 
ger coach  In  which  she  was  entitled  to  ride. 
She  Is  therefore  entitled  to  compensation  for 
her  actual  injuries.  We  confess  our  inability 
to  fix  this  amount  on  any  ratl<mal  basis,  and, 
the  verdict  being  unaccountable  on  any  oth- 
er theory  than  that  the  Jury  was  Influenced 
by  passion  and  prejudice,  or  a  spirit  of  vln- 
dlctlveness,  aggravated  by  the  helpless  condi- 
tion of  the  respondent  we  have  dedded  to 
follow  the  practice  adopted  In  tlie  case  of 
Olson  V.  Northern  Pacific  Railway  Company, 
49  Wash.  626,  96  Fac.  150,  18  L.  B.  A.  (N.  S.) 
209,  and  remand  the  case  for  a  new  trial, 
without  forecloaing  the  right  of  aK>eilant  to 
assert  all  defMaes  hraetofore  urged  by  it 

RtTDKIN,  a  J.,  and  FULLERTOX,  MOR- 
RIS, and  GOSi;  JJ.,  concur. 
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ROGER  et  ox.  T.  WHITHAM  «t  ax. 
(Bnpreme  Court  of  Washington.   Dec.  4,  1909.) 

1.  Municipal  Cokpobatiohs  (i  578»)  — Spb- 
oiai.  abse88uent8— fobeclosubz  07  ldkn— 
Sales— Vauditt. 

The  city  attorney  becoming  a  purchaser  at 
a  foreclosure  sale,  for  nonpayment  of  a  special 
assessment,  owes  a  duty  to  the  city  and  the 
owner  to  exercise  due  care  and  pursue  such 
sources  of  inquiry  as  are  open  to  him,  and 
which  may  lead  to  the  means  of  giving  notice 
to. the  owner,  and,  where  the  duty  ia  violated, 
the  sale  may  be  avoided  at  the  suit  nt  th«  In- 
jured jfflrty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %  1291;  Dea  Dig.  | 
678.*] 

2.  JuDiciAi.  Saij;b  (|  40*)— Smiira  Aside— 
Gbounds— iNADEqnACT  or  Pbicb. 

While  mere  inadequacy  of  price,  unless  ao 
gross  as  to  shock  the  conscience,  is  not  enough 
to  set  aside  a  Judicial  sale,  yet  where  there  is 
great  inadequacy,  slight  circumstances  indicating 
unfairness  are  sufficient  to  justify  the  setting 
aside  (tf  the  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent  Dig.  {  78;  Dec  Dig.  1  40.*] 

3.  MUMICIFAI.  COBPOBATIONS  (t  578*)— FOBI- 

OLosuBE  or  SnoxAZ.  AsaEBBUBNT— Saia— 
Validity. 

The  city  attorney,  directed  to  foreclose  a 
special  assessment  lien,  instituted  a  suit  and 
process  was  served  by  publication  only.  At  the 
time  there  was  a  notation  In  figures  on  the 
margin  of  the  tax  roll  which  would  have  showed, 
if  followed  up,  a  letter  on  file  containing  the 
name  and  address  of  the  owner  and  of  his  agent, 
but  no  effort  was  made  to  locate  the  owner  or 
Bgent,  and  neither  a  copy  of  the  summons  nor 
the  complaint  was  served.  The  city  attorney 
purchased  the  property  at  the  sale  for  an  in- 
adequate price.  Held,  that  the  sale  would  be 
set  aside  at  the  suit  of  the  owner;  a  purchasie 
by  an  attorney  not  being  favored,  and  slight  at- 
tending cireumstances  being  enough  to  Justify 
setting  aside  such  a  sale. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1201;  Dec.  Dig.  i 
67&*] 

4  Altins  {$  6*)— Right  to  Owir  Pbopbbtt. 

The  pn^ierty  of  a  citizen  who  for  any  rea- 
mu  becomes  expatriated  la  not  on  that  ground 
forfaited. 

[Ed.  Note.— For  other  cases,  see  AlIeoB,  Cent. 
Dig.  I  5;  Dec  Dig.  I  «.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Coanty;  John  F.  Main,  Judge. 

Action  by  AuguBte  Roger  and  wife  against 
John  W.  Whitham  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  John  W. 
Whltham  and  wife  appeal.  Affirmed. 

Charles  R.  Crouch,  for  appellants.  Todd, 
Wilson  ft  TliorgrimBont  tor  respondents 

OHADWICE,  J.  On  the  9th  day  of  De- 
cember, IQOZ,  plaintiffs  acquired  the  fee-sim- 
ple title  to  lot  83,  block  74,  Gllman  Park,  now 
a  part  of  the  city  of  Seattle,  bat  at  all  the 
times  hereinafter  mentioned  a  part  of  the 
city  of  Ballard,  In  King  county.  In  Decem- 
ber,  1902,  the  dty  cooncll  of  the  dty  of  Bal- 
lard passed  an  ordinance  declaring  its  in- 
tuition to  constract  a  sewo:  on  BallaM  ave- 


nue, and  such  lubseqaent  proceedings  were 
had  that  an  assessment  of  $66.90  was  levied 
against  the  property.  The  ordinance  provid- 
ed that  all  assessments  should  be  paid  in  one 
payment,  and  within  a  limited  time,  to  the 
treasurer  of  the  city  of  Ballard.  The  assess- 
ment against  lot  33  not  having  been  paid 
within  the  time  fixed  as  the  date  of  delin- 
quency, the  cotmcil  directed  the  city  attor- 
ns, the  defendant  John  W.  Whltham,  whom 
we  shall  hereafter  refer  to  as  defendant  or 
appellant,  to  bring  a  suit  to  foreclose  its  lien. 
Service  was  had  by  pabUcatloa«  but  no  cop7 
of  the  summons  or  complaint  was  ever  serv- 
ed on  idaintUCs.  who  were  at  the  time,  and 
for  several  years  beton  that  time  had  been, 
residing  In  Paris,  France.  Judgment  was 
taken,  and  on  the  12th  day  of  Novonbor, 
190^  the  propOTty  was  bid  In  by  defendant 
in  the  name  of  one  B.  B.  Bodwdli  for  the 
sum  of  9111.32,  that  being  the  amount  of 
the  assessment,  penalties,  interest;  and  costs. 
Defendant  paid  out  his  own  moaey,  intoid- 
Ing  to  acquire  title  to  the  property.  On  De- 
cember 0th  following,  Bodweli  made  a  deed 
to  defondant  without  conslderatloii.  The 
general  taxes  bad  beoi  paid  by  plalntifb  up 
to  and  including  the  year  1904.    In  April, 

1906,  plaintiffs  forwarded  money  through 
their  agent,  then  residing  in  San  Francisco, 
to  pay  the  1905  taxes  then  due,  but  the  mon- 
ey was  returned.  After  a  due  season  of  cot^ 
respondence,  plaintiffs  learned  that  the  prop- 
erty was  claimed  by  defendant  About  this 
time  defendant  discovered  that  the  sale  had 
not  been  ctrnflrmed;  whereupon  he  attended 
to  that  detail,  and  had  the  Sheriff  execute 
another  deed  to  Bodweli,  who  In  turn  deed- 
ed tbe  property  to  defendant.  The  property 
at  the  time  it  was  first  sold  was  worth  $3,- 
000,  and  is  now  of  incressed  value.  Plain- 
tiffs employed  an  attorney  In  the  spring  of 

1907.  This  action  was  begun  on  July  21, 
190S,  after  a  tender  of  91,000  to  cover  all  tax- 
es and  assessmKita  which  bad  been  levied 
upon  the  property  had  been  refused.  There 
was  no  suggestion  of  the  lien  of  the  assess- 
ment  on  tbe  county  tax  rolls.  Other  per- 
tinent facts  will  be  noticed  in  our  discussion 
of  the  law  of  the  case.  The  trial  resulted  in 
a  decree  In  favor  of  plaintiffs,  and  defendant 
has  appealed. 

Respondents  base  their  claim  to  reassert 
title  to  their  property  upon  two  principal 
grounds — ^the  one  that  the  assessment  vrM 
made  under  the  law  of  1901  (Laws  1901,  p. 
240,  c.  118)  whereas  the  law  of  1891  (Laws 
1S91,  PL  406,  c.  160)  should  tiave  been  follow- 
ed, and  for  that  reason  no  Hen  was  created; 
the  other  tbat  appellant.  In  abuse  of  his  trust 
as  city  attorney,  bought  the  property  at  a 
grossly  inadequate  price,  without  exercising 
due  diligence  or  making  such  inquiry  as 
might  have  led  to  a  discovery  of  the  post  of- 
fice address  of  respondents,  Urns  Insuring  no- 
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ttce  of  flie  pending  snlt  The  defenses  set 
np  Bze:  Xbe  Talldltr  of  tiie  foreclosure  pro- 
ceeding; tiiat  re^pondoQts  are  expatriated 
dtliois;  that  thla  la  a  collateral  attack  np- 
<»i  the  jndgmoit;  that  the  action  was  not 
hegtm  within  the  time  limited  by  law;  and 
that  resptmdents  have  been  gouty  of  laches. 
Without  discussing  the  statutes  of  1891  and 
10(0.  we  ttdnk  the  Judgment  of  ttie  low 
court  must  be  BOBtalned  upon  the  second 
grooDd  urged  by  respcmdents.  It  Is  the  duty 
of  an  attorney,  and  that  duty  will  be  laid 
with  heavy  hand  upon  a  public  oflicer  who 
becomes  a  purchaser  at  a  sale  conducted  by 
blm  for  tiie  public  beieflt,  to  exercise  due 
care,  and  to  pursue  such  sources  of  tnantry 
as  are  open  to  him,  and  which  may  lead  to 
the  means  of  giving  notice  to  the  tAtiaea 
whose  property  Is  about  to  be  ehaiged.  Ap- 
pellant dtee  the  rule  tbat  any  person  can 
purdiase  at  a  judicial  sale  who  has  no  duty 
to  perf<wm  In  reference  thereto,  Inconsistent 
with  the  character  of  a  purdkaser.  Bat  In 
fills  case  appelant  was  ccmfronted  with  a 
twofold  dnty—a  duty  to  12ie  city  and  a  duty 
to  the  owner.  If  the  duty  Is  Tlolated.  the 
sale  may  be  aTolded  at  the  suit  of  Uie  party 
Injured.  While  It  is  a  primary  rule  that 
mere  inadequacy  of  price,  unless  so  groes  as 
to  shock  the  conscience.  Is  not  enough  to  set 
aside  a  Judicial  sale,  It  is  also  true  that, 
when  there  Is  a  great  Inadequacy,  slight 
circumstances  Indicating  unfalruess  will  be 
snfficient  to  Justify  a  decree  setting  the  sale 
aside.  Ballentyne  t.  Smith,  205  U.  S.  285,  27 
Sup.  Ot  627,  51  L.  Sd.  803.  It  was  there 
said,  and  even  a  cursory  review  of  the  au- 
thorities will  bear  out  the  statement,  tbat 
"each  case  must  stand  upon  Its  own  peculiar 
facts."  Now,  It  fairly  appears,  and,  although 
disputed  in  part  by  appellant,  was  found  to 
be  the  fact  by  the  trial  court,  that  the  prop- 
erty stood  upon  the  county  assessment  roll 
in  the  name  of  W.  H.  Vernon,  a  former  own- 
er, a  resident  of  Ballard  or  Seattle,  and  an 
acquaintance  of  appellant.  Vernon  had  for- 
merly been  the  agent  of  respondents  ahd  he 
knew  their  address.  At  the  time  of  foreclo- 
sure there  was  a  notation  in  figures  "47128" 
on  the  margin  of  the  tax  roll,  which,  if  in- 
quired Into,  would  have  shown  a  letter  thus 
numbered,  preserved  as  a  ftle  by  the  county 
treasurer,  and  containing  the  name  and  ad- 
dress of  his  agent  In  San  Francisco,  as  well 
as  the  name  of  the  respondent  Auguste  Rog- 
er, who  bad  paid  the  taxes.  It  would  seem 
that  the  tax  rolls  would  be  one  of  the  first 
sources  of  Inquiry  In  all  cases  where  a  public 
officer  is  called  upon  to  ascertain  the  names 
of  the  owners  of  property  which  be  la  under- 
taking to  subject  to  foreclosure  to  satisfy  a 
claim  of  the  municipality.  While  an  attor- 
ney may  purchase  at  a  Judicial  sale,  the  fact 
that  he  was  the  attorney  directing  the  sale 
becomes  a  challenging  circumstance  to  be 
considered  by  the  court  "A  purchase  by 
fiw  attMney  at  a  greatly  inadequate  price 


should  cause  vigilant  scrutiny  of  anythli^ 
that  might  affect  the  fairness  or  unfairness 
of  the  sale."  me  Buby  (D.  CJ)  38  Fed.  822. 
Sudi  sales  an  not  favwed.  and,  with  slight 
attending  drcnmstances,  are  enough  to 
prompt  the  discretlim  of  the  chancellor. 
"The  attorn^  being  himself,  to  some  exteit, 
implicated  in  the  management  of  the  sale, 
must  show  that  It  is  pwfectly  f alx^that  the 
ajfltlt  and  true  intent  of  the  decree  has  be^ 
cnnplled  with,  and  tbat  due  regard  has  been 
paid  to  the  interest  of  all  concerned,  by 
making  sudi  effort  as  the  circumstances  in- 
dicate to  be  fair  and  reasonable  to  get  the 
best  price  tbat  can  be  procured  tor  the  prop- 
erty. And  surely.  If  the  idrcumstances  dem- 
<m8trate  that  a  fair  and  reasonaUe  effort  has 
not  been  made  to  get  the  best  price,  and  that 
In  conseqnence  of  this  failure  the  attorney 
has  been  able  to  mate  a  great  speculation 
with  a  corresponding  loss  to  the  par^  on 
the  other  side,  neither  the  principles  of  eq- 
uity nor  Oiat  policy  which  consults  the  sta- 
bill^  of  judicial  sales,  and  the  confidence 
whidi  should  be  reposed  in  them,  nquires 
tliat  the  attOTney  should  be  confirmed  in  his 
speculation,  and  especially  If  the  dlsaflOrm- 
ance  of  the  sale  could  be  ascended  with  no 
injury,  not  even  the  injury  of  delay  to  the 
party  to  whose  benefit  the  sale  Is  decreed." 
Bnsey  v.  Hardin,  2  B.  Mon.  (Ky.)  407,  410; 
Burke  t.  Daly,  14  Mo.  App.  542;  Clute  v. 
Barron,  2  Mich.  192;  Shroeder  v.  Young,  161 
n.  S.  334,  16  Sup.  CL  612,  40  L.  Ed.  721.  And 
we  may  add  to  the  quotation  that  an  equal 
duty  was  upon  the  attorney  to  locate  the 
owner  If  possible.  A  public  officer,  especial- 
ly a  city  attorney,  owes  the  same  duty  to 
the  citizen  that  he  owes  to  the  municipality. 
He  acts. to  some  extent  in  the  character  of  a 
trustee.  In  this  connection  we  indorse  the 
utterance  of  the  Supreme  Court  of  Arkansas, 
in  speaking  of  the  right  of  an  attorney  for 
an  administrator  to  purchase  at  bis  own  sale: 
**The  doctrine  has  been  extended  to  all  per- 
sons intrusted  with  the  management  and 
direction  of  sales,  in  such  manner  as  to  Im- 
pose upon  them  the  duty  of  taking  care  that 
the  property  may  be  sold  to  the  best  advan- 
tage for  all  concerned.  They  cannot  pur- 
chase at  all,  however  fair  their  Intentions. 
As  purchasers  their  Interests  would  conflict 
with  their  duties,  and  the  courts  of  equity, 
regarding  the  weakness  of  ordinary  men. 
takes  from  them  all  temptations  by  render- 
ing tbem  incapable  of  purchasing  at  all." 
West  V.  WaddlU,  33  Ark.  575,  587.  And  also 
the  case  of  Wright,  Extr.,  v.  Walker,  30  Ark. 
44,  where  the  remark  of  Ix>rd  Thurlow,  In 
Hall  V.  Hallett,  1  Cox,  134,  that:  "No  attor- 
ney can  be  permitted  to  buy  In  things  in  a 
course  of  litigation  of  which  he  has  the  man- 
agement This  the  policy  of  Justice  will 
not  endure" — Is  adopted.  Although  the  Eng- 
lish rule  in  all  Its  strictness  has  been  modi- 
fled  to  the  extent  that  an  attorn^  may  be- 
come the  purchaser,  his  right  Is  not  absolute. 
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Its  limltatloiis  are  defined  In  the  case  of  Mer- 
ntt  T.  Graves,  52  Wash.  67, 100  Pac  164.  In 
that  case  Judge  Badkin  traces  the  line  of 
demarkatlon  at  that  point  where  there  Is  no 
legal  or  moral  duty  to  [wotect  the  Interrats 
of  tb»  parties  concerned.  In  this  case  there 
was  both  a  moral  and  1^1  duty  upon  appel- 
lant, a  iHibllc  ofllcer,  appointed  and  directed 
to  make  the  sale.  In  sudi  cases  all  the  books 
agree  that  the  sale  can  be  avoided  If  he  un- 
dertakes to  enlarge  his  comi»ffliBatlon  or  fat- 
ten the  emoluments  of  bis  office  by  specu- 
lations nourished  In  the  hope  of  personal 
gain.  The  cases  to  sustain  this  propositKm 
are  too  numerous  to  be  cited  here.  Th^  are 
collected  In  17  Am.  ft  Bng.  Boc.  Law,  p.  964, 
and  24  Oyc.  20,  to  which  may  be  added 
Ooughlin  T.  Holmes,  102  Pac.  772. 

Speaking  to  the  defenses  Intuposed,  the 
complaint  and  proofs  are  ample  to  charge 
defendant  as  a  trustee.  The  question  of  col- 
lateral attack  ttuB  becomes  Imrnaterlal.  No 
role  of  law  *ha8  been  cited,  nw  do  we  know 
of  any,  that  wlU  fovf^t  the  property  of  the 
citizen  who  for  any  reason  becmnes  ex- 
patriated. The  action  was  begun  wlQiln  tiie 
period  of  limitation,  and,  unless  there  be 
some  cwtrolllng  equity,  tbe  coint  will  not 
conjure  the  doctrine  of  ladies  to  defeat  oe 
destroy  a  statute  fixing  a  time  wlUiin  which 
actI<His  may  be  brought  Obrdlner  t.  Finch 
Investment  Oompany,  108  Pac.  828. 

The  judgment  is  affirmed. 

BUOKIN,  O.  J.,  and  FULLERTON  and 
GOSE^  JJ.,  concur.  MORRIS,  J.,  took  no 
part 


(U  Wuh.  2U) 

AMERICAN  RADIATOR  CO.  v.  KtNNDAB 
et  aL 

(Snpreme  Coart  of  Washinffton.  Dee.  &  1909.) 

1.  CORPOBATTONS  (|  380*)— LLABTLITT  OV  COB- 

FORATE  OfFICEBB— FiXBD  BT  STATtmc. 

Officers  of  corporations  are  cot  individually 
liable  to  tbe  corporatloo  creditors  because  the 
capita]  stock  was  not  fully  subscribed,  nnleas 
made  so  by  the  express  terms  ot  the  statute  un- 
der which  it  was  orgsDlced. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1446;  Dec.  Dig.  $  830.*] 

2.  cobporationa  (j  16*)  —  subbcbiption  to 
Capital  Stock  —  Leoalitt  of  Cobpoba- 

TIONB. 

Subscription  to  the  capital  8to<^  is  not 
esBential  to  the  I>igal  existence  of  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  85  23,  24;  Dec.  Dig.  |  16.  •! 

3.  CoBFOSATioNS  (i  348*)— Iaabixjit  tob  Cor- 
porate Debts. 

In  an  action  against  the  tmstees  of  a  cot^ 
poration  to  hold  tbem  iwrsonally  liable  for  cor- 
poration indebtedness,  where  a  judgment  had 
already  been  had  afcainst  the  corporation  for  the 
same  debt,  that  jud^ent  to  concluflive  evidence 
that  the  traatees  in  contracting  the  debt  did  not 
exceed  fbeir  authority. 

[Ed.  Note^Por  other  casee,  see  Corpox&tion^ 
Cent  Dig.  i  1401 ;  Dec.  Dig.  1  348.«r 


4.  COBPOBATIONS    (H    221*)  —  LUBTUTT  CNT 

Stoceholdebb  AS  Fabtners  —  De  Facto 

GOBPO&ATIONS— RiOHT  OF  STATE  TO  QUES- 
TION. 

Ballinger'a  Anu.  Codes  ft  St.  tit  28.  c.  1. 
provides  for  the  organization  and  maoageraeot  of 
private  corporatiozns,  and  fixes  the  liability  of 
stockholders.  Section  4266  (Pierce's  Code,  i 
70C8)  imposes  individual  liability  on  trustees 
in  certain  cases.  Section  4266  (asctloa  70&I) 
expressly  declares  that  the  corporatioos  ofsaa- 
ized  thereunder,  and  the  members  thereof,  shall 
be  subject  only  to  the  conditions  and  liabilities 
therein  imposed.  Section  4250  (section  7053) 
provides  that  no  snch  corporation  shall  com- 
mence buainesB  or  Institute  proceedings  to  con- 
demn land  until  the  whole  of  its  capital  stock 
has  been  subscribed.  Held,  that  a  creditor,  who 
has  dealt  with  a  corporation,  cannot,  after  re- 
covering judgment  against  the  corporation, 
to  charge  .the  stockholders  as  partners  with  the 
same  corporate  debt,  without  alleging  and  prov- 
ing a  fraudulent  intent,  since  the  right  to  ques- 
tion the  legality  of  a  corporation  can  be  exer* 
cised  only  by  the  state. 

_[Ed.  Note.— For  other  cases,  see  Coipi«atiooB, 
Gent.  IMg.  H  855-S60:  Dea  Dig.  |  221.*] 

D^artment  2.  Appeal  fmn  Superior 
Court,  King  County;  B.  B.  Albwtson.  Judge. 

Action  b7  the  American  Radiator  Cnn- 
pany,  a  corporation,  agalnat  B(qr  J.  Ktamear 
and  others,  as  officers  and  trustees  of  tbe 
Yule  ginning  ft  Twine  Manufiaotnring  Oom- 
pany. Judgment  for  defttidante,  and  plaln- 
tur  appeals.  Affirmed. 

Warren  H.  Lewis,  for  appellant  W.  Lair 
Hill  and  George  E.  De  Stelgaer,  for  respond- 
ents. 


RUDEIN,  a  J.  While  the  complaint  In 
thlB  case  Is  somewhat  voluminous,  the  ma- 
terial facts  are  as  follows:  In  December, 
1906,  articles  of  incorporation  of  the  Tule 
Spinning  &  Twine  Manufacturing  Company 
were  executed  in  triplicate,  and  copies  there- 
of filed  la  the  office  of  the  Secretary  of  State 
and  in  tbe  office  of  the  county  auditor  of 
King  county  as  prescribed  by  law.  The  capi- 
tal stock  of  the  corporation  was  fixed  at 
the  sum  of  $100,000,  divided  Into  1,000  shares 
of  tbe  par  value  of  f  100  each.  Not  to  exceed 
$30,000  of  the  capital  stock  was  8ubscrit)ed 
at  the  time  the  corporation  commenced  busi- 
ness, and  not  to  exceed  one-half  of  the  capi- 
tal was  BubBcrlbed  at  any  time  thereafter. 
On  the  15th  day  of  January,  1908,  the  plain- 
tilT  sold  and  delivered  certain  goods  to  the 
corporation,  of  the  value  of  $432.92,  on  60 
days'  credit.  The  goods  were  not  paid  for. 
and  the  plaintiff  recovered  judgment  against 
the  corporation  for  tbe  purchase  price.  An 
execution  issued  on  the  judgment  wae  re- 
turned unsatisfied,  and  the  corporation  is 
Insolvent  After  tbe  rettim  of  the  execu- 
tion this  action  was  Instituted  against  the 
defendants  as  officers  and  tmstees  of  the  cor- 
poration to  recover  the  amount  of  the  Judg- 
ment The  complaint  charges  fraud  against 
the  defendants,  but  the  charge  is  a  mere  legal 
oonclUBion  arising  from  the  fact  that  the 
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defendants  commenced  and  transacted  busi- 
ness for  and  In  tlie  name'  of  tlie  corporation, 
before  the  whole  amount  of  Its  capital  stock 
was  subscribed,  contrary  to  the  act  of  March 
20,  1896  (Laws  1895,  p.  388,  c.  127),  which 
provides  "That  no  such  corporation  shall 
commence  baslness  or  institute  proceedings 
to  condemn  land  for  corporate  purposes  un- 
til the  whole  amount  of  Ub  c^tal  sbK&  lias 
been  snbsoibed." 

A  demurrer  to  the  complaint  was  sustato- 
ed,  and,  the  platntUT  electing  to  stand  on  Its 
pleading  and  refusing  to  plead  further,  a 
judgment  of  dismissal  was  entered,  from 
which  this  appeal  is  prosecuted.  The  ap- 
pellant contends  that  it  is  ^titled  to  recover 
against  ttie  respondenta  on  three  grounds: 
First,  under  the  maxim,  "Where  there  is  a 
right  there  is  a  remedr;"  second,  on  the 
ground  that  the  respondents  are  individually 
liable  as  partners;  and,  third,  on  the  ground 
tliat  tlie  respondents  exceeded  their  authori- 
ty as  agwts  for  the  corporation.  For  con- 
venioice  we  will  consider  the  second  and 
tiiird  grounds  first,  if,  Indeed,  the  one  is  not 
a  cwollary  of  the  other.  Cases  may  be 
found  where  officers  of  corporations  have 
been  held  individually  liable  to  the  corpora- 
tion cteditora,  because  the  capital  stock  of 
the  corporation  was  not  subscribed,  but  these 
cases  rest  either  upon  an  express  statute  im- 
posing Individual  liability  in  such  cases,  or 
upon  the  ground  that  there  Is  no  corpora- 
tion until  the  capital  stock  Is  subscribed. 
In  First  National  Bank  of  Salem  v.  Almy, 
117  Mass.  476,  and  Cummlngs  v.  Winn,  89 
Mo.  01, 14  8.  W.  M2,  dted  by  the  appellant, 
the  liability  was  based  upon  en  express  stat- 
ute, and  Blmllar  statutes  exist  in  many  of 
the  states.  In  Walton  v.  Oliver,  49  Kan. 
107,  30  Pac  172,  33  Am.  St  Rep.  365,  and 
Wechselberg  v.  Flour  C9ty  Bank,  64  Fed.  90, 
12  C.  0.  A.  B6,  26  I*.  B.  A.  470,  Individual 
UablUty  was  upheld  on  the  ground  that  there 
was  no  corporation  to  be  bound.  These  de- 
cisions are  not  controlling  here,  for  our  stat- 
ute does  not  Impose  Individual  liability  in 
eatress  terms,  and  subscription  to  the  capi- 
tal Bto<^  la  liot  essential  to  the  legal  exist- 
ence of  a  corporation.  Spokane  v.  Amster- 
damsch  Trustees  Kantoor,  22  Wash.  172,  60 
Pac.  ItL.  For  the  like  reason,  Farmers' 
Oo-op.  Trust  Co.  V.  Floyd,  47  Ohio  St  525, 
26  N.  BL  110.  12  L.  R.  A.  846,  21  Am.  St 
Bep.  816,  and  other  like  cases,  basing  lla- 
Ultty  on  excess  of  authority  of  corporate 
agents,-  are  Inapplicable,  for  If  the  corpora- 
tion Is  bound  there  Is  no  excess  of  authority. 
The  very  fact  that  the  appellant  recovered 
Judgment  against  the  corporation  affords  con- 
clusive evidence  that  the  trustees  In  con- 
tracting the  debt  did  not  exceed  their  au- 
fliority.  For  these  reasons,  tbere  is  no  lia- 
bility on  the  part  of  the  req^tondents  in  the 
present  case,  unless  their  liability  is  fixed 
by  the  men  act  of  transacting  business  be- 
fore the  whole  capital  stock  was  subscribed. 
While  there  Is  some  conflict  of  authority  on 


this  question,  the  weight  of  authority  de- 
nies Individual  liability  in  such  cases,  holding 
that  the  state  alone  may  complain  of  the 
violation  of  Its  laws. 

Thus,  in  Whitnfey  v.  Wyman,  101  U.  S. 
392,  25  L.  Ed.  1060,  It  was  claimed  that  a 
certain  corporation  contract  was  void,  be- 
cause entered  Into  before  the  articles  of  as- 
sociation were  filed,  in  violation  of  a  statute, 
but  the  court  said:  "Tlie  corporation  having 
assumed  by  entering  Into  the  contract  with 
the  plaintiff  to  have  the  requisite  power,  the 
parties  are  estopped  to  deny  it.  •  •  • 
The  restriction  Imposed  by  the  statute  is  a 
simple  Inhibition.  It  did  not  declare  that 
what  was  done  should  be  void,  nor  was  any 
penalty  prescribed.  No  one  but  the  state 
could  object  The  contract  Is  valid  as  to 
the  plaintiff,  and  he  has  no  right  to  raise  the 
question  of  Its  Invalidity." 

In  Snider  Sons'  Company  v.  Troy,  91  Ala. 
224,  8  South.  658,  11  L.  R.  A.  515,  24  Am. 
St  Rep.  887,  the  court  said:  "Maintenance 
of  such  suit  Involves  judicial  nullification  of 
franchises  and  powers  enjoyed  and  exercised 
by  a  de  facto  corporation  as  a  distinct  enti- 
ty recognized  by  the  law,  acquiesced  In  by 
the  state;  defeats  the  corporate  charact^ 
of  the  contract;  changes  the  relation  from 
that  of  stockholders  to  that  of  partners;  sub- 
stitutes other  and  new  parties  to  the  con- 
tract; and  effects  the  imposition  of  an  en- 
larged liability,  which  th^  did  not  assume, 
but  intended  to  avoid — so  understood  by  the 
creditor  when  he  contracted  the  debt  with 
the  corporation  as  such.  The  contract  la  val- 
id and  binding  on  the  corporation,  which  the 
creditor  trusted.  No  Injustice  is  done  him, 
for  all  his  rights  and  remedies  are  preserved 
by  the  principle  that  the  corporation  and 
the  shareholder  are  estopped  from  denying 
its  legal  existence,  as  against  him.  It  will 
not  answer  to  say  that  he  Is  not  repudiating, 
but  enforcing,  the  contract  He  repudiates 
the  parly — ^the  corporation — with  which  be 
made  the  contract  and  seeks  its  enforcement 
against  parties  who  never  entered  into  con- 
tractual relations  with  him.  The  doctrine 
that  a  creditor  who  has  dealt  with  a  de  fac- 
to corporation  In  its  corporate  capacity  can- 
not charge  the  stockholders  as  partners  with 
the  corporate  debt,  there  being  no  fraudulent 
Intent  alleged  and  proved,  seems  to  us  to 
be  sustained  by  the  weight  of  authority, 
maintained  by  stronger  reasoning,  consistent 
with  well-settled  principles,  and  in  harmony 
with  the  pifllcy  of  the  stata" 

Our  own  statute  tends  to  support  this  con- 
clusion. Title  23,  c.l,lBalllnger*s  Ann.  Codes 
&  St,  relating  to  the  organization  and  man- 
agement of  private  corporations,  fixes  the  lia- 
bility of  stockholders  (section  ^66  [Pierce's 
Code,  f  7068]),  Imposes  individual  liability  on 
trustees  in  cortaln  cases  (section  ^65).  and 
expressly  declares  that  the  corporations  or- 
ganized thereunder,  and  the  members  thereof, 
shall  be  subject  to  the  condltlonB  and  liabili- 
ties therein  imp(wed  and  to  none  others  (sec- 
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tioit  4260,  as  Amended  by  tbe  act  of  1895,  su- 
pra). This  statute  leavee  little  room  for  Im- 
plication. 

For  these  reasons  tbe  demurrer  was  prop- 
erly snstalned,  and  the  Judsment  Is  aflOrmed. 

DUNBAR,  MOUNT,  CBOW,  and  PAR- 
KER, JJ_  concur. 


(56  Wub.  SOS) 

8H0LIN  V.  SKAMANIA  BOOM  OO. 
'Supreme  Coiirt  of  Washingtos.   Dec  11, 1909.) 
.t.  JtiBT  (8  25*>— RiGin-  TO  Jtibt  Tbial— Dr- 

KAND  FOB  JTTBT— Tm. 

Tbe  court.  In  its  discretion,  may  permit  a 
temaod  for  a  jury  to  be  nifif1<>  afttfr  the  case  is 
galled  to  be  set  for  trial,  ootwlthatandiDg  Act 
March  6^  1903  (Laws  1908,  p.  50,  c.  43},  provld- 
PT  that  a  party  may  be  entitled  to  a  jury  trial 
>y  serving  on  the  oppoflite  party,  or  bis  attor- 
ley,  and  Gliug  with  Uie  clert;,  a  demand  therefor 
It  or  before  time  the  case  is  called  to  be  set 
(or  trial. 

[EA.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  159-163%  ;  Dec.  Dig.  f  20.«] 

2.  GOHTIMUANCB  (|  22*)  —  ABSKNCB  OV  DVZ- 
DENCB— DiBCBimON  OT  OOVBT. 

The  granting  of  a  continuance  to  enable 
plaintiff  to  procure  a  certified  copy  of  a  contract 
on  the  court's  sustaining  an  objection  to  parol 
erkleoce  thereof  was  within  the  conrt'a  dlscre 
tion. 

j^roa^Note^Pbr  other  casea,  ae»  Continuance, 

3.  HlQHWATS  (S  irS5»)  — OBSTBITOnONS  — DB- 

BTRucnoN  OP  Bbidgs~Injubixb  to  Tbavel- 

BBs— RiQHT  TO  Sub. 

Where  defendant  so  negligently  conducted 
its  logging  operations  on  a  nver  that  a  highway 
bridge  was  destroyed,  and  plaintiff,  a  contract 
mall  carrier,  was  compelleii  to  carry  the  mail 
down  another  river,  and  thence  over  luid  by  a 
drcaitouB  route,  he  sustained  spedid  dainage, 
and  was  entitled  to  recover  therefor  under  Bal- 
linger'B  Ann.  Codes  &  St  »  3093,  5660,  5661 
(Pierce's  Code,  H  1867,  1265,  1268),  providing 
that  a  private  person  may  sue  for  a  public  nui- 
sance if  it  is  Bpecially  injurious  to  him,  that  tbe 
obstruction  of  a  highway  is  a  nalsaoce,  and  a 
subject  of  action  for  damages  which  may  be 
brought  by  auy  person  whose  property  is  injuri- 
ously affected  or  whose  personal  enjoyment  Is 
lessened  thereby. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  432-436;  Dec  Dig.  S  155:«] 

Department  1.  Appeal  from  Snperlor 
Court,  Skamania  County;  W.  W.  HcCredle, 
Judge. 

Action  by  Ollf  Sholin  against  the  Sliaman- 
la  Boom  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  AflSrmed. 

Qeorge  S.  Shepherd  and  George  D.  O'Bry- 
on,  for  appellant.  A.  I*  Miller  and  R.  M. 
Wright,  for  respondent 

RUDKIN,  a  J.  On  the  19th  day  of  May, 
1906,  the  plaintiff  entered  into  a  contract 
with  tbe  United  States,  acting  through  the 
Postmaster  General,  to  tran^rart  the  mall 
from  Collins  by  way  of  Home  Valley  and 
Carson  to  Stevenson  and  return  six  times 
each  week  for  tbe  term  of  foar  years  from 


tbe  1st  day  of  July.  1908L  At  the  time  this 
contract  wae  entered  Into  and  for  some  con- 
siderable time  thereafter,  the  usual  and  only 
route  of  travel  from  Carson  to  Home  Vall^ 
was  along  a  public  highway  which  crossed 
Wind  river,  a  rapid  mountain  stream,  on  a 
public  bridge  constructed  and  maintained 
by  Skamania  county.  The  defendant  la  a 
corporation  organized  under  the  laws  of  this 
state,  and  at  the  times  herein  mentioned  was 
engaged 'In  driving  logs  and  other  timber 
products  down  Wind  river.  On  the  19th  day 
of  October,  1906,  the  defendant  so  negligently 
conducted  its  logging  operations  that  tbe 
bridge  In  question  was  carried  away  and  de- 
stroyed. On  tbe  17th  day  of  November  fol- 
lowing, the  d^endant  paid  to  Skamania 
county  the  sum  of  $1,000  In  full  settlement 
for  any  and  all  loss  w  damage  sustained  by 
tbe  county  by  reason  of  the  destmctioa  ot 
the  bridge.  After  the  destruction  of  the 
bridge,  tbe  plaintiff  was  compelled  to  car- 
ry the  mall  down  the  Oolumbls  river  1^ 
boat,  and  thence  overland,  by  a  drcnltons 
route,  to  the  several  poet  offloaa  and  places 
of  delivery.  The  preaoat  actttm  wu  Instltotr 
ed  to.reeoTOr  the  vedal  damages  reaaltliig 
to  htm  tnm  tbe  destruction  of  tiie  brldce. 
The  case  came  on  for  trial  on  the  6th  day 
of  February,  1906;  bat,  after  a  portion  of 
the  testimony  bad  been  introduced,  tbe  oonrt 
sustained  an  objection  to  oral  testimony 
tending  to  show  the  terms  and  conditions  of 
the  mall  contract  betweoi  the  plaintiff  and 
tbe  government  A  continuance  waa  there- 
upon granted  on  tbe  plaintiff's  application  to 
enable  him  to  procnre  a  certified  cof^  of  the 
mall  contract  wUch  waa  on  ffle  In  the  post 
office  d^rtment  A  second  trial  waa  had 
on  the  8th  day  of  Novembw,  1908,  reaoltlng 
In  a  Judgment  in  favor  of  tbe  plaintiff  In  the 
sum  of  $100,  from  which  this  appeal  Is 
prosecuted. 

When  the  case  was  called  for  trial,  Oie 
appellant  objected  to  a  trial  by  Jury,  for 
the  reason  that  tbe  respondent  did  not  at 
or  before  the  time  tbe  case  was  called  to  be 
set  for  trial  serve  upon  tbe  opposite  party 
or  his  attorney,  and  file  with  the  clerk  of 
the  court,  a  statement  of  himself  or  attorney 
that  he  elected  to  haye  the  case  tried  by 
jury,  as  required  by  the  act  of  March  6,  1903 
(Laws  1903.  p.  50,  c  43).  In  answer  to  a 
similar  complaint  In  Knapp  v.  Order  of  Pen> 
do,  36  Wash.  601,  79  Pac.  209,  we  said:  "It 
Is  wltbln  the  discretion  of  the  court  to  per- 
mit a  demand  for  a  Jury  to  be  mdde  after 
the  case  Is  called  to  be  set  for  trial,  or  to 
submit  the  issues  of  fact  In  a  case  to  a  Jury 
of  Its  own  motion,  and  no  error  can  be  predi- 
cated upon  its  ruling  In  that  r^ard."  To 
the  same  effect,  see  Fleming  v.  Wilson,  39 
Wash.  106,  80  Pac.  1104;  Hart  v.  Cascade 
Timber  Co.,  39  AVaah.  279,  81  Paa  738.  The 
granting  of  a  continuance  of  the  first  trial 
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Is  also  asfl^ed  as  error.  This  rullog  was 
dearly  wltbln  the  diBCretlon  of  the  trial 
court  Had  the  court  refused  the  continu- 
ance, the  reapondent  could  have  taken  a 
Tolontaiy  nonsuit,  and  the  appeilant  would 
have  gained  nothing  by  auch  a  course  »cept 
a  recovery  of  Ita  costs.  Perb&pa  the  court 
wonld  have  imposed  this  burden  upon  the 
respondent  as  a  condition  to  the  granting 
of  a  contin nance  bad  the  appellant  request- 
ed It,  but  no  such  request  was  made. 

The  ronalnlns  as^gnments  of  error  go  to 
the  snffldency  of  the  complaint  and  to  the 
BufBdency  of  the  evidence  to  make  out  a 
cause  of  action.  Upon  this  question  thne 
Is  a  conflict  of  aothwlty,  both  within  and 
wSthoot  this  state.  All  the  authorities  agree 
that  a  private  action  for  the  obstruction  ot 
a  pnUic  hl^war  is  only  maintainable  by 
those  who  suffer  some  particular  loss  or 
damage  therefrom  beyond  that  suffered 
the  general  public.  Interfweoce  with  a  com- 
naon  rU^t  does  not  of  itself  afftwd  a  cause 
of  action  to  the  IndlTldual,  but  fl|)eclal  or 
partlenlffiT  damages  consequent  upon  auch  in- 
tnference  does.  Ihere  Is  little  difflcolty  In 
stating  the  general  rule,  but,  when  we  look 
to  tbe  decided  cases  to  ascertain  what  con- 
stitntes  particular  or  special  damages  with- 
in the  meaniiv  of  the  rul^  we  find  a  bxtpo- 
less  conflict.  Any  attempt  to  review  the 
authorities  or  to  extract  from  tbem  a  rule 
which  mlg^t  be  said  to  be  sustained  by  the 
wtitJtt  of  authcnity  would  be  both  futile 
and  fruitless.  The  extreme  view  on  the  one 
aide  Is  perhaps  taken  in  Massachusetts, 
where  It  has  been  hdd  in  numerous  cases 
lliat  Individuals  niffertng  very  considerable 
loss  and  damage  from  the  obstruction  of 
navigable  streams  and  public  highways  have 
no  right  of  action,  because  tiidr  loss  differs 
in  degree,  and  not  in  kind,  tnm  that  sus- 
tained by  the  general  public.  Many  of  the 
cases  from  that  state  may  be  found  dted 
in  Jones  v.  Bt  Paul,  etc  By.  Go.,  16  Wa^. 
23,  '47  Pac.  226,  vpoa  which  the  appellant 
chiefly  reUes.  The  extreme  view  on  the  oth- 
er  side  Is  perhaps  taken  In  Bfalne,  where  it 
has  been  hdd  that  a  person  stopped  by  an  ob- 
struction In  a  pnUic  highway  while  retum- 
Ing  home  with  a  loaded  team,  and  compelled 
to  return  by  a  more  drcultoos  route,  sof- 
fored  special  damages,  and  had  a  right  of 
action  against  the  wrongdoer.  Brown  v. 
-Watson,  47  Ue.  161,  74  Am.  Dec.  482.  A  re- 
view of  many  cases  bearing  upon  this  genw^ 
al  question  will  be  found  In  Viebahn  v.  Grow 
Wing  Oo.  Com'rs,  r^rted  In  96  Minn.  276, 
104  N.  W.  1080,  and  In  the  note  to  that 
case  In  3  L.  &  A.  (X.  8.)  1126.  The  rule  la 
thus  stated  in  Elliott  on  Roads  and  Streets 
^  Ed.)  I  669 ;  "As  a  general  rule,  no  per- 
son can  maintain  an  action  for  damages 
frmn  a  common  nuisance  where  the  Injuiy 
and  damages  are  common  to  all.  But,  If  a 
parson  snatatais  a  apedal  damage,  peculiar 
to  hlmaelf,  from  the  obatmctlon  of  a  high- 
way, whether  It  be  to  hia  person  or  his  proj)- 


erty,  he  may  maintain  an  action  therefor. 
Thus  obstructing  and  cutting  off  the  access 
to  a  person's  place  of  business  Is  a  special 
Injury,  for  which  he  may  recover  damages 
in  an  action  at  law;  and  ejectment  or  tres- 
pass will  lie  against  one  who  wrongfully 
places  an  obstruction  of  a  permanent  char- 
acter upon  that  part  of  a  highway  In  which 
the  cfmiplalnant  owns  the  fee.  So,  if  the 
complainant,  by  reason  of  an  obstruction  in 
a  highway,  is  compelled  to  turn  back  or  go 
by  a  more  drcuitous  route,  whereby  he  is 
specially  damaged  by  being  rendered  unable 
to  perform  a  contract,  he  may  maintain  an 
action  therefor;  and  the  same  Is  true  1^ 
by  reason  of  such  an  obstruction,  he  sustains 
pecnllar  damage  In  the  labor  of  himself  and 
bis  servants  to  remove  the  obstmdlon.  So, 
where  an  obatmctlon  wrongfully  placed  by 
a  third  person  In  a  highway  causes  travders 
to  pass  around  it  over  the  adjoining  land, 
wheret?^  the  crops  of  the  landowud^  are  In- 
jured, the  latter  may  have  his  action  against 
the  person  creating  the  otntructUKL  But 
mere  dday  cauaed  by  an  obstmctlon,  unac- 
companied by  special  Injury,  does  not  aa  a 
rule  give  any  rlg^t  to  an  action  for  apedal 
damagesL"  In  Wakeman  v.  Wilbur,  147  N.  T. 
6S7.  ^  N.  B.  841,  the  court  said:  'rCbe  ref- 
eree found  from  evidence  entirely  sufficient 
that  the  plaintiff  was  obliged  to  use  the 
road  In  the  winter  for  the  pnrpwe  of  draw- 
ing logs,  but,  on  account  of  the  obstruction,  he 
was  for  several  daya  compdled  to  take  an- 
other and  mudi  longar  route,  to  his  pecnn< 
lary  damage;  that  at  ottier  times  be  was 
obliged  to  dear  the  road  from  the  drifts 
of  snow  that  bad  accumulated  In  consequence 
of  the  fence,  which  required  time  and  labor, 
and  In  some  other  respecta  he  was  put  to 
ezp^ise  in  the  use  of  the  road  tor  his  lawful 
business  by  reason  of  the  defendant'a  act& 
*  *  *  These  findings  bring  the  case  witli- 
In  the  prlndple  which  permits  a  private 
person  to  maintain  an  action  to  abate  a  pub- 
lic nuisance,  and  to  recover  the  damages 
whldi  he  sustained  anl  whldi  were  special 
and  peculiar  to  himself,  growing  out  of  ne- 
cessity on  his  part  to  nse  the  road  at  tiie 
time  of  the  obstruction  more  frequently,  per- 
haps, than  bis  neighbors,  ^e  obstrudltm 
was,  no  doubt,  an  offense  against  the  public, 
but  It  was  none  the  less  in  a  spedal  and  pe- 
culiar sense  an  injury  to  the  plaintiff."  In 
Snowies  v.  Penn.  By.  Co.,  176  Pa.  623,  84 
Aa  074,  B2  Am.  St  Rep.  860,  It  was  hdd 
that  one  who  contracted  to  haul  dirt  at  a 
q}edfled  price  per  load  might  recover  dam- 
a^  from  a  railroad  corporation  for  thwe- 
atter  owctlng  and  maintaining  a  fence  across 
a  highway  which  was  the  natural  route  from 
the  place  where  the  dirt  was  taken  to  the 
place  of  delivery,  and  oyer  which  several 
loads  could  have  been  hauled  In  the  time 
required  to  haul  one  load  by  tbe  circuitous 
route  which  the  contractor  was  compelled-  to 
take  because  of  the  obstruction.  See,  also, 
Mllarkfity  v.  Foster,  6  Or.  878.  28  Am.  R^. 
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5S1.  Id  Jones  t.  St  FanI,  etc.,  Ry.  Ca,  su- 
pra, this  court  followed  the  extreme  views 
of  the  Supreme  Judicial  Coort  of  Massachu- 
setts, and  held  ttat  the  owner  of  a  steamboat 
accustomed  to  navigate  a  river  could  not  re- 
cover damages  caused  an  obstruction  to 
navigation,  compelling  him  to  tie  up  his  boat 
for  sewal  days.  This  case  Is  In  conflict 
with  many  decisions  of  this  court,  and  is  op- 
posed to  the  weight  of  authority.  Vlebahti 
T.  Crow  Wing  Co.  Com'ra,  supra,  and  cases 
there  dted. 

Thus  in  Oarl  v.  West  Aberdeen  Land,  etc, 
18  Wash.  616,  48  Pac.  890,  it  was  held  that 
persons  ^gaged  In  driving  logs  ml^t  main- 
tain an  action  to  abate  a  dam  which  oon- 
stitDted  an  obstruction  to  navigation.  To 
the  same  effect  are  Saltan  W.  &  P.  Ca  t. 
Weyerhaus«  Timber  COw,  81  Wash.  662,  72 
Pac.  114;  U<»iroe  Mill  Oo.  v.  Nenzel,  85 
Wash.  487,  77  Pac.  818,  70  I*  R.  A.  272,  102 
Am.  St  Bep.  905;  Dawson  t.  McMillan,  34 
Wash.  260,  76  Pac.  807.  The  mle  baa  been 
extended  to  actions  to  enjoin  or  abate  othw 
natsances.  Ingmoll  v.  Boossnn,  86  Wash. 
9%  76  Paa  618:  WUcox  v.  Henry.  85  Wash. 
591,  77  Pac  1066.  In  Creech  v.  HumptuUps 
Boom,  etc  Oo.,  87  Wa«h.  172,  79  Pac;  683.  it 
was  b«ld  that  indlvidoals  Injured  by  the 
obstmction  of  a  navigable  slouflfh  mli^t  re- 
cover special  damages  caused  by  the  obstruc- 
tion. 'In  Smith  T.  Mitchell,  21  Wash.  686,  68 
Pac  667,  76  Am.  St  Bep.  868,  it  was  held 
that  where  the  only  means  of  In^preas  and 
egren  to  and  from  the  lands  of  a  private 
pmon,  la  order  to  teach  a  market  for  the 
products  at  his  farm  and  nnxaery.  Is  over 
a  public  hf^way,  the  obstmctloa  of  such 
highway  is  of  such  special  injury  as  will 
sustain,  an  action  to  enjoin  the  nuisance  nn- 
sectlm  8008,  BalUnger's  Asm.  Codes  ft 
St  (Pierce's  Code,  |  1807),  which  provides 
that  "a  private  person  may  maintain  a  civil 
action  for  a  public  nuisance,  If  It  Is  specially 
Injurious  to  himself  but  not  otherwise." 
Section  5660,  Balllng^s  Ann.  Codes  ft  St 
(Pierce's  Code,  i  1265).  provides  that  "the 
obstruction  of  any  highway  •  •  •  Is  a 
nuisance  and  the  subject  of  an  action  for 
damages  and  other  and  further  relief."  The 
following  section  (section  1266)  provides  that 
"such  action  may  be  brought  by  any  person 
whose  property  is  Injuriously  affected  or 
whose  personal  enjoyment  Is  lessened  by 
the  nuisance."  Under  these  sections  and  un- 
der what  we  b^eve  to  be  the  weight  of  au- 
thority, the  present  action  Is  maintainable. 
A  rule  that  prohibits  such  actions  may  t^d 
to  discourage  UtlgatlCHi,  but  does  not  tend 
to  promote  justice. 

The  jud^ent  of  the  court  below  is  af- 
flrmed. 

FULLBBTON,  OHADWIOE,  MOBBIS, 
and  Q08E;  JJ.,  concur. 


(B6  Waili.  110) 
CONNEB  V.  SBATTLB,  B.  ft  S.  BT.  00. 
(Supreme  Court  of  Washington.   Dec,  13,  1909.) 

1.  SVIDENOB  (I  271*)— SELF-SBBVi;:fa  Dbcla- 
EATIOH— CoNDUCTOE'S  RePOBT  OP  ACCIDEHT, 

lo  ao  action  against  a  railroad  for  i>ep> 
sonal  injuries  from  falling  over  a  projection 
above  the  floor  of  a  car.  the  report  of  the  ac- 
cident, made  In  writing  by  the  conductor  of  the 
car  imisediately  after  the  accident,  and  veir 
soon  thereafter  given  to  defendant.  In  compli- 
ance with  Its  rales,  was  inadmissible  tor  de- 
fendant as  being  self-servins.  being  made  for 
the  very  purpose  of  facilitating  the  defense  to 
any  acDon  for  injuries  cansed  thereby. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1087;  Dec  Dig.  |  27L*] 

2.  Afpeai.  and  Bbbob  (I  887*)— Review— Ita- 
NiAL  of  NoNBDiT  —  SumounoT  OF  Bvx- 

DKNCB. 

Where  defendant  at  the  close  «i  plaintlCTs 
evidence,  moved  for  nonsait,  which  was  denied, 
and  it  voluntarily  proceeded  with  tha  trial,  and 
introduced  evidence,  upon  apjKal,  the  8nfficien<7 
of  the  evidence  to  warrant  the  verdict  is  to 
be  determined  in  the  light  of  all  the  evidence, 
and  Is  not  limited  to  the  state  of  the  evidence 
at  the  time  of  the  uoosnit  mbtion. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  837.*] 

8.  Cabbiebs  a  820*)— OBATUiTona  pAssBnan 
—  Passbnqbb  fob  Hibb  —  QuBsnoa  mn 

JUBT. 

In  an  action  against  a  carrier  tar  personal 
injuries  from  falling  over  a  projection  airave  the 
floor  of  a  car,  where  the  evidence  as  to  whether 
plaintiff  was  riding  eu  a  paas  or  was  a  pas- 
senger for  hire  was  conflicting,  that  queaow 
was  for  the  jury. 

TEd.  Note.— For  otter  cases,  sas  Oanlers.  Dee. 
Dig.  I  820.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Sarah  J.  D.  Conner  against  the 
Seattle,  Benton  ft  Southern  Railway  Compa- 
ny, a  corporation.  Judgment  for  plaintiff, 
and  defendant  app«ds.  Affirmed. 

Morris  B.  Sachs»  for  appelant  MArrts, 
Southard  &  Shlpleiy,  fw  re^ondent 

FABKBB,  J.  This  action  was  brought  to 
recover  damages  for  persmial  injuries  al- 
leged to  have  bem  sustained  by  the  plaintiff 
while  8  passenger  npm  <me  of  the  defend- 
ant cars.  Plaintiff  alleged.  In  snbstanco^  In 
her  complaint :  That  ca  November  SSt  1905^ 
she  boarded  one  of  dsCmdanf  s  cars,  as  a 
passenger  for  hire,  Utt  the  purpose  of  tak- 
ing passage  therecm;  that  defendant  care- 
lessly  and  negligently  maintained  and  <q>- 
erated  said  car  with  a  trapdow  In  the  floor 
thereof,  near  the  entrance,  over  which  plain- 
tiff was  required  to  inss  In  order  to  reach  a 
seat;  that  said  trapdoor  was  negllgenOy 
maintained  at  a  sufficient  elSTatlon  above  the 
floor  of  the  car  so  as  to  be  s  menace  and 
danger  to  perwms  paadng  over  the  same,  all 
of  which  was  unknown  to  her;  that  in  pass- 
ing from  the  rear  oatrance  of  the  car  to  a 
seat  therein,  wlttumt  any  tault  on  her  part 
she  stumbled  upon  said  raised  trapdoor,  and 
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■bj  the  nidd«i  motion  caused  by  the  negli- 
gent starting  of  the  car,  and  by  her  stumbling 
upon  said  door,  she  was  Ttolentl;  thrown 
from  her  feet  and  precipitated  upon  the  floor 
of  the  car  with  great  force  and  violence  and 
was  sererely  Injured  thereby ;  that  If  defend- 
ant had  need  reasonable  diligence  and  care 
In  the  construction,  maintenance,  and  opera- 
tion of  the  car,  the  accident  and  Injury  to 
h&e  would  not  have  occurred ;  that  she  was 
permanently  crippled  and  deformed  by  rea- 
son of  said  Injuries,  describing  them,  and 
has  sufTered,  and  will  suffer,  great  physical 
and  mental  pain,  all  to  her  damage  In  the 
sum  of  $20,000.  for  which  she  prays  Judgment 
against  defendant  Defendant  by  Its  an- 
swer denied  the  allegations  of  negligence 
<diarged  against  it  in  plaintiff's  complaint, 
and  as  an  afflrmatlve  defense  alleged,  in  sub- 
stance, that,  If  plaintiff  was  at  the  time  and 
place  alleged  by  her  a  passenger  upon  Its 
car,  she  was  a  gratuitous  passenger  travel- 
ing as  such  upob  a  pass  Issued  at  her  request, 
without  any  consideration  whatsoever  to  de- 
fendant, which  was  Ifisued  to  and  accepted 
bf  her  under  the  conditions  Indorsed  there- 
on,  as  follows:  "In  consideration  of  this 
free  pass  I  hereby  agree  to  assume  and  do 
assume  all  risk  of  accidents,  damages  and 
loss  of  property  sustained  by  me,  and  I  ex- 
pressly agree  with  the  Seattle,  Benton  & 
Southern  Railway  Company  that  it  shall  not 
be  liable  under  any  circumstances  whether  by 
reason  of  negligence  of  Its  agents  or  other- 
wise for  any  Injury  or  \om  to  me  as  afore- 
said.'* Plaintiff  replied  denying  the  allega- 
tions of  tills  affirmative  defense.  A  trial  up- 
on these  Issues  before  the  court  and  a  jury 
resulted  in  a  verdict  for  $2,400  In  plaintiff's 
favor.  Thereupon  defendant  moved  for  a 
new  trial,  which  the  court  denied  and  ren- 
dered Judgment  upon  the  verdict,  from  which 
this  appeal  is  prosecuted. 

It  is  first  contended  by  learned  counsel  for 
ai^llant  that  the  trial  court  erred  in  re- 
fusing to  admit  In  evidence,  offered  In  appel- 
lant's behalf,  the  report  of  the  accident  made 
In  writing  by  the  conductor  of  the  car'  im- 
mediately following  the  accident,  and  very 
soon  thereafter  given  to  the  defendant,  In 
compliance  with  Its  rules.  The  theory  upon 
which  counsel  sought  to  Introduce  this  evi- 
dence is,  using  his  own  language:  "The 
mjpoit  was  admissible  as  being  original  eo- 
trles  made  In  the  regular  and  due  course  of 
the  business  of  the  company  and  made  con- 
temporaneously with  the  transactions  re- 
corded." For  the  sake  of  argument,  we  may 
admit  that  tiie  report  was  made  In  due  course 
and  in  compliance  with  a  rule  and  custom 
onlversally  followed.  Tet  we  are  quite  un- 
able to  see  how  the  statements  made  In  such 
report  can  escape  the  objection  of  being  self- 
serving,  in  so  far  as  they  were  favorable  to 
appellant's  contentl(His  (and,  of  course.  It  was 
because  they  were  so  favorable  that  they 
were  offered  to  support  Its  contentions),  be- 
ing made  1^^  appellant's  ageut  and  In  its  in- 


terest concerning  facta  which  the  agent  at 
the  time  of  making  them  knew  would  most 
likely  become  matters  of  dispute  and  drawn 
Into  litigation.  Indeed,  It  is  evident  that 
the  very  making  of  the  report  upon  the  facta 
surrounding  the  accident  was  prompted 
the  posaibUlty  of  the  respondent  claiming 
damages  and  suing  the  appellant  therefor. 
Counsel  cite  the  case  of  Calllhan  v.  Washing- 
ton Water  Power  Co.,  27  Wash.  154,  67  Pac. 
697,  M  L.  B.  A.  772,  91  Am.  St  Rep.  829, 
In  support  of  his  contention.  In  that  case  the 
question  of  fact  was  Involved  as  to  whether 
or  not  a  woman  was  a  passenger  upon  a  cer- 
tain car  during  a  certain  trip;  she  having 
testified  that  she  had  paid  her  fare  by  a 
tranSfCT  slip.  The  conductor's  trip  report 
Identified  by  him  and  offered  In  connection 
with  his  oral  testimony,  which  had  been 
made  In.  usual  course  of  business  showing 
that  all  fares  paid  on  that  trip  were  cash 
fares,  was  admitted  in  evidence  over  objec- 
tions, which  was  assigned  as  error.  We 
think  a  careful  reading  of  that  decision  will 
show  that  the  court  did  not  regard  the  report 
as  self-serving,  for  the  reason  It  was  not 
made  under  circumstances  when  there  were 
any  inducements  whatever  to  record  the 
facts  other  than  as  they  actually  occurred 
at  the  time.  It  was  nothing  more  or  less 
than  a  simple  matter  of  bookkeeping  In  the 
usual  course  of  business,  without  any  thought 
of  future  litigation  drawing  the  facts  so 
recorded  In  question.  It  was  by  reason  of 
the  absence  of  such  considerations  at  the 
time  of  making  the  report  that  It  was  there 
admitted  In  evidence,  in  this  case  the  rec- 
ord of  the  facts,  in  the  form  of  the  con- 
ductor's report  'ras  made  for  the  very  pur- 
pose of  aiding  appellant  In  possible  future 
llt^tion  with  the  respondent  To  admit 
such  evidence  would  be  a  clear  violation  of 
the  rule  against  self-serving  declarations,  so 
tersely  stated  by  Judge  Dunbar  in  the  Calll- 
han Case,  on  page  159,  of  27  Wash.,  page  699 
of  67  Pac.  (56  L.  R.  A.  772,  91  Am.  St 
Rep.  829),  as  follows :  "It  may  be  stated 
that  the  general  rule  is. that  the  previous 
declarations  of  a  witness  out  of  court,  and 
not  sworn  to,  are  not  admissible  to  sustain 
bis  evidence  given  in  court.  The  reason  for 
this  rule  Is  that  such  declarations  are  or 
might  be  self-serving,  and,  as  has  frequently 
been  said,  make  a  witness'  credibility  depend 
more  nptxi  the  nnmb«r  of  times  he  had  re- 
peated the  same  story,  than  upon  the  truth 
of  the  story  Itself."  We  think  the  trial  court 
correctiy  ruled  in  excluding  this  evidence. 

Learned  counsel  for  appellant  contends 
that  the  trial  court  erroneously  denied  his 
motion  for  nonsuit  at  the  dose  of  respond- 
ent's evidence  upon  the  trial,  and  also  er- 
roneously denied  his  motion  for  a  new  trial, 
both  of  wlilcb  involved  the  sufflcleocy  of  the 
evidence  to  support  a  recovery  by  respondent 
These  two  contentions  are  argued  separate- 
ly in  appellant's  brief;  but  In  view  of  the 
fact  It  Toinntarlly  proceeded  with  the  trial 
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and  introdaced  eTldence  after  the  denial  of 
Its  motion  for  noDsult,  the  question  of  the 
•ufflclency  of  the  evidence  Is  to  be  deter- 
mined In  the  llpht  of  all  the  erldence,  and  Is 
not  limited  to  the  state  of  the  evidence  at  the 
time  of  the  nonsnit  *motioo.  Gardner  v. 
Porter,  45  Wash.  168,  160,  88  Pac  121.  We 
have  read  the  evidence  brought  here  by  state- 
ment of  facts,  and  are  convinced  therefrom 
that  there  Is  ample  evidence  tending  to  show 
the  negl^ence  of  appellant;  and  the  nature 
and  extait  of  tbe  Injuries  to  respondent  re- 
sulting therefrom,  if  believed  the  Jury, 
to  Biin>ort  their  rerdict 

As  to  the  afflrmatiTe  defense  that  respond- 
ent was  a  gratuitous  passenger  traveling  up- 
<m  a  pass,  which  was  denied  bj  her,  tiie  learn- 
ed trial  court  fairly  instructed  the  jury 
touching  the  legal  effect  upon  her  right  to 
damages  resulting  from  appellant's  ne^l- 
gence,  If  she  was  travellii^  upon  such  pass, 
leaving  to  the  jury  the  question  of  whether 
or  not  she  was  then  traveling  npon  sucb  pass, 
or  was  a  passenger  for  hire.  Upon  this  ques- 
tion of  fact  the  evidence  was  in  conflict.  She 
testified,  however,  direct  and  positive,  that 
she  did  not  then  possess  any  such  pass,  and 
that  she  then  paid  her  fare  in  carti.  It  thus 
became  a  question  fbr  the  Jury  to  determine, 
which  their  verdict  slumi  th^  resolved  in 
her  flavor. 

We  find  no  error  in  the  record,  and  there> 
fore  affirm  the  Judgment 

RUDKIN,  C.  J.,  and  DUNBAB,  CBOW, 
and  MOUNT,  JJ.,  concur. 


(M  waali.  tUi 

GOLUMBIA  &  a  R.  BOOM  ft  RAFTINO  CO. 
V.  HUTCHINSON  at  aL 

(Snpreme  Court  of  Washington.   Dec.  14,  1909.) 

1.  Appeal  and  Ebbob  (5  979*)~Di8CBEnoN 
or  Tbial  Cotjbt— Refusiwq  New  Tbial. 

In  an  actioD  to  condemn  aplands  and  shore 
landi  for  dam  purposes,  the  trial  judge,  in  paBs- 
Ing  npon  plaintiff'a, motion  for  new  trial  on  the 

fronnd  of^  excessive  damages,  remarked;  That 
e  had  felt  that  the  damages  were  excessive 
and  higher  than  defendant's  entire  land  was 
worth,  but  might  be  mistaken,  as  the  water  front 
might  have  considerable  value ;  that,  since  he 
had  beard  of  the  sale  of  deep  water  fronts  at 
fabulous  prices,  he  was  inclined  to  think  that 
maybe  the  verdict  was  not  excessive  and  his  own 
idea  wrong.  Held  that,  since  the  court's  re- 
marks were  not  baaed  upon  a  misapprehension 
of  Mb  power  to  grant  a  new  trial  if  the  verdict 
was  not  supported  by  the  evidence,  his  refusal  to 
grant  a  new  trial  should  be  treated  as  an  exer- 
cise  of  his  dlacretiou,  which  was  reviewable 
only  for  manifest  abase. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
S}nor,  Cent  Dig.  |  S873;  Dec:  Dig.  {  979.*] 

2.  EUINSNT  DOMAin  (S  282*)— PBOCBBDINQS- 
APPEAI/— Fin  DINOS— -Co  NOLUSIONS. 

Where  the  trial  court  and  jury  viewed  the 
land  taken,  the  Supreme  Court  Is  less  reluctant 
to  approve  their  award  of  damages  as  against 


an  objection  on  motion  for  new  trial  that  It 

was  excessive. 

[Ed.  Note.— For  other  cases,  sec  Eminent  Do- 
main, Cent.  Dig.  i  6^;  Dec  Dig.  S  262.*] 

8.  Eminent  Domain  (|  134*)— COMPKN&iTioir 

-Taking  Wateb  Rights. 

In  an  action  to  condemn  aplands  and  ahoie 
lands  and  appurtenant  riparian  rights  for  dam 
purposes,  where  plaintiff  could  not  operate  its 
boom  without  acqnlring  defendant's  property.  It 
was  not  error  to  permit  the  Jnry  to  connder 
its  value  as  a  boom  site  In  inaung  tbe  award. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  |  856;  Dec  Dig.  |  184.*] 

D^rtment  1.  Appeal  from  SnperlOT 
Court,  OowUts  County;  W.  W.  McOredle, 
Judge. 

Condemnation  proceedings  by  the  Oolum* 
bta  &  Cowlite  River  Boom  A  Rafting  Com- 
pany against  James  H.  Hutcblnson  and  wife 
and  others.  From  tbe  award,  plalntUC  ap- 
peals. Affirmed. 

A.  L.  Miller,  for  ai^tdlant.  Finn  ft  t^wiiht^ 

for  respondents. 

FULLERTON.  J.  The  appeUant  is  Incor^ 
porated  under  tlie  laws  of  the  state  at  Wash- 
ington as  a  boom  company,  and  mafataiw 
and  operates  a  boom  for  catching,  assorting^ 
and  rafting  logs  on  the  Columbia  river,  near 
the  mouth  of  the  CowUts.  The  respondents 
own  the  uplands,  and  the  shore  lands  in  front 
tiiereof;  lying  adjacent  to  ai^ellanfa  boom. 
The  ajn>ellant  found  it  necessary,  in  order  to 
successfully  maintain  and  operate  its  boom, 
to  use  a  portion  of  tbe  lands  of  the  respond* 
ents  and  to  cut  them  oK  from  .their  littoral 
and  riparian  rights.  This  actlrai  was  brought 
to  condemn  the  land  necessary  for  the  use  of 
boom  and  to  ascertain  the  Just  onuprasation 
to  be  made  to  the  reepondents  for  tiie  proper- 
ty so  taken  and  damaged.  At  the  trial  the 
Jury  returned  a  verdict  in  favor  of  the  re- 
spondents for  the  sum  of  $3,600.  A  moti<m 
for  a  new  trial  was  made  the  appellant 
tmsed  on  the  ground  that  the  vwdlct  was  ex- 
cessive; This  motion  was  overruled,  and  a 
Judgment  entered  on  the  vttdlct  This  ap- 
peal was  taken  therefrom. 

The  first  assignment  of  error  relates  to 
the  refusal  of  the  court  to  grant  a  new  trlaL 
On  passing  npon  the  motion  tiierefor  the 
Judge  used  this  language :  "In  this  case  the 
court  has  felt  that  the  verdict  was  excMslve; 
In  fact,  higher  than  the  entire  land  of  the 
defendants  Is  worth.  However,  the  court 
may  be  mistaken.  *  *  *  While  the  land 
has  little  value,  yet  the  water  front,  at  tbe 
mouth  of  the  Cowilti  river.  In  itself  may 
haye  con^deraUe  value,  and  tbe  property 
was  the  defendants.  Since  I  have  heard  of 
some  purtdiases  of  de^  water  front  outside 
of  city  limits  at  fabulous  figures,  I  have  been 
inclined  to  think  maybe  this  verdict  is  not 
excessive,  and  my  own  ideas  wrong.**  The 
appeUant  argues  that  them  remarks  brins 
the  case  within  the  rule  of  CSark  v.  Great 
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Northern  R.  Co.,  87  Wash.  537,  79  Pac.  H08. 
where  we  h^d  that  it  was  the  duty  of  the 
trial  Judge  to  grant  a  new  trial  when,  after 
giving  fall  consideration  to  the  evidence  In 
the  light  of  the  verdict,  he  was  still  satisfied 
that  the  verdict  Is  against  the  weight  of  the 
evidence,  and  that  substantial  justice  has  not 
been  done;  but  the  cases  are  not  parallel. 
In  that  case  the  trial  Judge  announced  it  as 
his  deliberate  conviction  that  the  weight  of 
the  evidence  did  not  sustain  a  certain  element 
necessary  to  be  shown  in  order  to  permit  a 
recovery,  but  that  he  was  without  power  to 
correct  the  error,  as  there  was  some  evidence 
to  snpiKtrt  the  finding,  and  he  was  not  at  lib- 
erty for  that  reason  to  disturb  the  finding. 
This  court  reversed  the  case  for  the  reason 
that  the  trial  Judge  failed  to  exercise  a  pow- 
er with  which  he  was  fully  vested,  and  which 
lie  failed  to  exercise  because  of  the  t>ellef 
tbat  be  was  not  vested  with  it;  but  in  the 
case  at  bar  the  trial  Judge  had  no  doubt  of 
his  power  to  grant  a  new  trial  on  the  ground 
Hi  insufSciency  ot  the  evidence  to  support  the 
verdict,  even  though  every  element  essential 
to  a  recovery  was  sustained  by  evidence.  As 
we  interpret  bis  remarks,  he  meant  to  say 
that  when  the  verdict  was  first  returned  he 
felt  that  It  was  excessive,  but  on  more  ma- 
tnie  consideration  he  had  changed  his  mind 
and  was  inclined  to  agree  with  the  Jury.  At 
uy  rate,  since  his  refusal  to  grant  a  new 
trial  was  not  based  on  a  misapprehension  of 
his  powers  or  duties,  this  court  must  treat 
hia  refusal  as  an  exercise  of  his  discretion 
In  that  regard*  and  reviewable  for  manifest 
abuse  only. 

WhethOT  the  verdict  was  in  fact  excessive 
la  a  more  difficult  question.  Based  upon  the 
Talne  of  the  land  for  agricultural  purposes, 
tt  could  not  be  Jastified  under  the  most  fovor- 
able  view  of  the  evidence ;  but  the  land  was 
valuable  as  a  boom  site,  and  the  Jury  bad 
the  right  to  take  that  fact  Into  cfmslderatlon 
In  making  up  their  verdict,  and,  viewing  the 
verdict  in  the  Il^t  of  such  fact,  we  are  un- 
able to  say  It  is  excessive.  Sforeover,  In  ad- 
dltlcm  to  the  evidence  contained  In  the  record, 
the  Jury  and  trial  Judge  had  the  advantage 
of  a  view  of  the  prmisea,  and  could  thm 
test  the  accuracy  of  the  statements  of  the 
witnesses  by  their  own  observations.  This 
fact  makes  ns  less  reluctant  to  approve  tbelr 
findings. 

The  instruction  of  the  court  given  In  this 
case  to  the  effect  ttiat  the  Jury  in  making  up 
Uielr  verdict  could  take  Into  con^deratlon 
the  value  of  the  respondent's  premises  as  a 
boom  site  does  not  conflict  with  the  rule  an- 
nounced by  tills  court  in  the  case  of  Grays 
Harbor  Boom  Co.  t.  Lownsdal^  102  Pac. 
1041.  The  distinction  between  the  cases  lies 
In  the  tact  tbat  in  the  i^esent  case  the  re- 
spondents are  tbe  owners  of  the  shore  as  well 
as  the  uplands,  and  the  appurtenant  littoral 
and  riparian  rights  that  attach  to  ownership 


of  shore  lands  in  this  state;  and.  further- 
more, for  the  successful  operation  of  the 
boom  it  Is  necessary  to  use  a  part  of  the  up- 
lands. It  was  not  80  In  the  case  referred  to. 
There  the  boom  company  Itself  owned  the 
shore  lands  with  tbe  accompanying  littoral 
and  riparian  rights,  and  It  was  not  sought  to 
appropriate  any  part  of  the  uplands  further 
than  for  a  right  of  way  for'  the  passage  of 
Its  employ^  and  irassible  consequent  erosion 
caused  by  the  use  of  the  shore  lands  In  front 
of  the  uplands  as  a  booming  place  for  logs. 
In  other  words,  the  use  of  the  claimant's 
property  In  that  case  was  not  absolutely  es- 
sential to  the.  successful  operation  of  the 
boom,  but  was  rather  a  convenience  than  ne- 
cessity, while  in  tbe  case  at  bar  the  boom 
cannot  be  operated  at  all  without  making  use 
of  the  respondents*  property. 
The  Judgment  is  affirmed. 

BUDKIM,  a  J.,  and  CBAI>WI0K»  IfOB^ 
RIS,  and  GOSS,  JX.  concni; 


(66  Wuh.  211) 

STATU  ex  nL  HcINTOSH  et  ux.  T.  SU- 
PMtlOR  0OT7RT  et  al. 
(Supreme  Court  of  Washington.   Dec  9,  1900.) 

1.  BiaNBira  Domain  (S  191*)  —  PBocEBOinaa 
TO  Take  Pbopsbtt— Petition. 

The  petition  in  condemnation  proceedings, 
alleging  that  plaintiff  is  organized  to  construct 
and  operate  a  railroad  between  speciQed  places, 
and  will  be,  when  the  road  is  completed,  a 
comm<»i  carrier,  anffidently  shows  that  the  ri^t 
of  way  sought  to  be  obtained  is  f6r  a  iwbllc 
purpose. 

[Bd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  1  D12;  Dec.  Dig.  |  191.*] 

2.  KHINSNT  DOICAIH  Q  10*)— POWKB  TO  TAKS 

Pbopeett. 

Though  a  corpora tloo  Is  oq;anized  to  engage 
In  private  business  in  addition  to  its  purpose 
to  construct  and  operate  lailroad^  it  may  exer- 
cise the  power  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  f  m*] 

3.  Eminent  Dohain  (S  169*)— Right  of  Con- 
deunation. 

That  a  proposed  railroad  must  cross  a  navi- 
gable stream,  sind  that  the  consent  of  the  Sec- 
retary of  War  to  the  bridging  of  the  stream  has 
not  been  obtained,  does  not  affect  the  right  to 
condemn  a  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  461 ;  Dee.  Dig.  I  160;*] 

4.  Eminent  Domain  (i  171*)— Rioht  of  Con- 
demnation. 

That  there  had  hem  laches  in  construction 
of  a  railroad  is  no  defense  to  condemnation 
proceedings  for  a  right  of  way  If  the  company 
is  about  to  constmct  its  road,  and  utilize  the 
proiterty  acquired  In  the  near  future. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Dec;  IMg.  {  171.*] 

5.  EMiNKNT  Domain  (|  14*)- Right  of  Con- 
demnation. 

The  character  of  the  ase,  and  not  Its  ex- 
tent or  the  length  of  the  proposed  railroad,  d»* 
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tormlnes  the  gueRtion  of  pabllc  nae  and  neoesilt?. 

[Ed.  Note.— For  other  casei,  sea  Eminent  Do- 
main, Cent  Dig.  I  M;  Dec  Dig.  |  14.*] 

6.  Eminent  Douaxn  (I  171*)— Bight  or  Cow- 

DEUNATION. 

.  That  wme  at  the  stock  <rf  a  railroad  com- 
pany was  subscribed  hj  tmatees  without  dis- 
closing: their  principals  Is  oo  objection  to  tlie 
right  of  the  company  to  condemn  land  for  a 
right  of  way,  as  snch  sabscription  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main. Dec.  Dig.  f  171.*} 

7.  EuimnT  DoHAin  9  lO*)— Bight  or  Ooh- 

DBMITATION. 

That  private  individaals  and  corporations 
It&ving  a  special  interest  in  the  constmction  of  a 
railroad  have  subscribed  to  its  capital  stock,  as 
authorized  by  Laws  1906,  p.  51,  c.  27,  does  not 
deprive  the  road  of  its  public  character,  and 
ri^t  to  condemn  a  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, l?ec.  Dig.  S  10.*] 

&  COBPOBATIONS  (S  377*)— HOLDING  OF  COB- 

POBATK  Stock  bt  Otheb  Cobpobattons. 
That  Laws  1905,  p.  51,  c.  27,  authorizing 
corporations  to  hold  stock  in  another  corpora- 
tioo,  affords  an  opportanlty  of  stifling  competi- 
tion in  business,  does  not  alone  render  the  act 
unconstitationai. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent,  Dig.  SS  1531-1534;  Dec  Dig.  {  377.*] 

Department  2.  Writ  of  review  in  the  name 
of  the  state,  on  the  relation  of  F.  G.  Mcin- 
tosh and  another,  against  the  Superior  Court 
of  the  State  of  Washington  In  and  for  Pacific 
oonnty  and  others  to  review  proceedings  by 
wbich  the  Pacific  &  Eaatem  Railway  Com- 
pany Bought  to  condemn  land  for  a  railroad 
right  of  way.  Affirmed. 

IlaBkett  ft  HeMenainIn,  Cor  relators.  Welidi 
ft  WclBb,  for  respoDdenti. 

RT3DEIN,  a  7.  This  Is  ft  mweedins  to 
review  an  adjudication  of  public  use  and 
public  necesBlty  In  a  condenmatlon  case. 

The  relator  Itrat  contrads  that  the  petitl<m 
for  condemnatl<at  doM  not  state  facts  stifil- 
dent  to  constltnte  a  cause  of  action  because 
It  does  not  allege  that  the  land  sought  to  be 
taken  will  be  deroted  to  a  public  use.  True 
the  petition  does  not  contain  these  words, 
but  It  does  allege  that  the  company  is  or- 
ganized to  construct  and  operate  a  line  of 
railroad  from  South  Bend  to  CheballB  in  this 
state,  and  will  in.-,  when  the  road  Is  con- 
structed, a  common  carrier  of  passengers  and 
freight  for  hire.  This  clearly  shows  that 
the  contemplated  use  is  a  public  one. 

It  Is  next  contended  that,  while  the  com- 
pany Is  authorized  to  construct  and  build 
railroads,  It  is  also  authorized  to  engage  in 
private  business.  Conceding  this  to  be  true. 
the  company  may  condemn  and  appropriate 
land  In  aid  of  Its  public  purposes  for  public 
uses  only.  State  ex  rel.  Harlan  v.  Centra- 
lis, etc..  Co.,  42  Wash.  632,  85  Pac.  844,  7  L. 
B.  A.  (N.  S.)  198;  State  ex  rel.  Harris  v. 
Superior  Court,  46  Wash.  511,  90  Paa  656. 

It  is  next  contended  that  the  proposed 
railroad  must  cross  the  WlUapa  river,  a 


navigable  stream,  and  that  the  consent  of 
the  Secretary  of  War  to  the  bridging  of  the 
■tmm  Hm  not  been  (Atatned.  This  fact 
does  not  defeat  the  right  of  condemnation. 
State  ex  niL  Hnlme  t.  Puget  Sound,  etc.,  I^. 
Co.,  106  Pac  809. 

It  Is  further  contended  that  the  company 
has  only  built  OH  mUes  of  road  since  1906. 
and  has  been  guilty  of  laches.  This  defense 
we  apprehend  Is  not  open  to  the  relator.  If 
the  company  la  ahont  to  construct  Its  road 
and  utilize  the  property  at  the  preset  time 
or  In  the  near  future,  the  proceedings  are  ful- 
ly authorized  by  law.  Under  this  heading,  It 
Is  also  claimed  that  a  road  for  so  short  a 
distance  Is  not  a  common  carrier.  The  char- 
acter of  the  use  and  not  its  extent  or  the 
length  of  the  road  determines  the  question  of 
public  use  and  public  necessity.  State  ex  rc^ 
Ami  Co.  V.  Superior  Court,  42  Wash.  675,  85 
Pac.  669 ;  State  ex  rel.  Milwaukee  Terminal 
Co.  T.  Superior  Court,  108  Pac.  469. 

Again,  It  Is  contended  that  a  part  of  the 
capital  stock  of  the  petitioning  company  was 
subscribed  by  trustees  without  disclosing 
their  principals.  Such  a  subscription  was 
held  valid  by  this  court  In  State  ex  rel.  Bid- 
die  T.  Superior  Court,  44  Wasli.  108,  87  Pac. 
40,  and  State  ex  rel.  Columbia,  etc.,  Ry.  Co. 
T.  Superior  Court,  45  Wash.  316,  88  Pac.  332. 
This  must  be  true  where  the  capital  bUhA 
has  been  fully  paid  In,  as  In  this  case. 

It  Is  lastly  contended  that  W.  S.  Gram,  flie 
president  of  the  railroad  company  and  one  of 
Its  tmsteee^  Is  also  a  trustee  and  secretary  of 
the  Silver  Mill  Company,  a  corporation,  ao- 
Oiorlzed  to  manufacture  and  sell  lumber,  and 
that  said  mill  company  has  ita  plant  and 
place  of  bnslntte  at  Raymond  on  the  line  of 
the  proposed  road ;  that  the  Stiver  Mill  Com- 
pany, the  WUlapa  Lumber  Oompany,  and 
the  Columbia  Box  At  Lumber  tympany  are 
all  atockbolders  In  tbe  railroad  company  en- 
gaged In  the  manufacture  and  sale  of  lumber, 
and  that  the  act  of  February  23, 1905  (Laws 
1905,  Pl  61,  c.  27),  authorizing  corporations 
to  own  and  bold  stock  In  othor  corporations. 
Is  unconstltotlona],  against  public  policy,  and 
void.  The  fact  that  private  indlvldnats  or 
private  corporations  having  a  special  Interest 
In  the  construction  of  a  railroad  subscribe 
to  Its  capital  stock  does  not  deprive  the  road 
of  Its  public  character.  The  road,  when  con- 
structed, will  be  a  public  service  corporation, 
and  must  serve  the  public,  regardless  of  the 
individuality  of  Its  stockholders  or  the  busi- 
ness In  which  they  may  he  engaged.  State 
ex  rel.  Wilson  v.  Superior  Court,  47  Wash. 
397,  92  Pac.  269 ;  Dlmer  v.  Lime  Eock  R.  B. 
Co.,  98  Me.  679,  57  Atl.  1001.  66  L.  R.  A.  3S7; 
Madera  Ry.  Co.  v.  Raymond  Granite  Co.,  8 
Cal.  App.  668,  87  Pac  27;  Kansas,  etc,  Ry. 
Co.  V.  Northwestern,  etc,  Co.,  161  Ma  288, 
61  S.  W.  684,  r>l  I*  B.  A-  936,  84  Am.  St 
Rep.  717;  Postal  Tel.,  etc,  Co.  v.  Oregon, 
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eta,  B.  R.  CVk,  28  Utab,  474.  66  Pac.  735,  90 
Am.  St  Rep.  706 ;  Halrston  t.  Danville,  etc., 
R.  Oo..  208  n.  8.  B98,  28  Sup.  Ot  SSI,  62 
Ed.  637. 

We  fall  to  Bee  wherein  tlie  act  of  1906  la 
unconstltntlonal,  and  the  only  objection  urg- 
«d  by  couiusel  to  the  opportunity  the  act  af- 
fords to  stifle  competition.  This  alone  would 
not  warrant  us  In  declaring  the  act  uncon- 
stitutional. If  the  opportunity  offered  Is 
abused,  the  remedy  Is  with  the  Legislature, 
or  perhaps  the  courts  will  find  a  remedy 
should  such  cases  arise. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

UOUNT,  PABKXIB,  CROW,  and  DUN- 
BAR, 33^  ooncnr. 


(66  Wub.  20) 

STATB  ez  lel.  TRUS)  et  al.  y.  SUPERIOR 

COURT  or  SPOKANE  GOUNTT. 
(Si^reme  Court  <^  WasUagton.  Dee.  1ft  1909.) 

Btxderok  (S  688H*2r'OFiiiioir  or  WinTK8»- 

CoHPETBifOT  or  WmtBSS. 

The  engineer  lu  charge  of  snrreyB  for  a 
lailraad  right  of  way  Is  competent  to  testify 
u  to  the  necessity  for  taking  certain  land  for 
such  right  of  way. 

[Ed.  Note.— For  other  caBes,  see  Evidence, 
Cent.  Dig.  12850;  Dec  DlgT^M.*] 

Wfit  of  reriev  In  tbe  name  of  ttie  States 
im  the  relatkm  of  L.  L.  Trae  and  others, 
against  the  Snperlor  Oonort  of  Spokane  Coun- 
ty and  J.  D.  Hlnkl^  Judge.  Affirmed. 

H.  M.  Stephms  and  Geo.  C.  Israd,  for  re- 
lators. F.  C  Owlngs,  tor  raspondent 

PER  CURIAM.  This  proceeding  Is  to  re- 
view an  order  In  condemnation,  adjudging  a 
certain  lot  In  the  city  of  Spokane  necessary 
for  a  public  use  for  the  Chicago,  Milwaukee 
&  Fuget  Sound  Railroad  Company,  a  public 
service  corporation.  The  petition  in  condem- 
nation alleges  that  the  lot  Is  necessary  "for 
the  purpose  of  construction,  maintenance,  and 
operation  of  said  branch  line  of  railroad,  and 
for  the  necessary  side  tracks,  depot  grounds, 
terminals,  transfer,  and  switching  grounds, 
and  warehouses  required  for  receiving,  de- 
livering, storage,  and  haodllngof  freight  with 
security  and  safety  to  the  public,  and  the 
construction,  maintenance,  and  operation  of 
said  proposed  branch  railroad,  each  and  all 
of  which  uses  are  public  usee."  It  is  con- 
tNided  by  the  relators  that  there  Is  no  com- 
petent evidence  that  the  property  sought  Is 
necessary  for  the  uses  of  the  railroad  com- 
pany, and  that  the  evidence  shows  that  a 
part  of  the  property  is  sought  merely  for  the 
purpose  of  ooustrnctlng  wax^ouses  thereon, 
to  be  leased  to  private  persons  for  private 
parposes.  After  reading  the  evidence  intro- 
duced, we  are  satisfied  that  there  is  no  merit 
In  these  cfmtentlons.  The  engineer  In  charge 
of  the  surveys  In  tbe  city  of  Spokane  testi- 


fied that  the  whole  of  the  lot  was  necessary 
for  the  use  of  the  railroad  company  for  the 
purposes  mentioned.  He  was  clearly  a  com- 
petent witness  to  testify  upon  that  subject 
Oounael  for  the  relators  endeavored  to  have 
this  vritnesB  say  tliat  the  warehouses  propos- 
ed to  be  constructed  upon  a  portion  of  the 
jxroperty  were  to  be  leased  to  private  persons 
for  private  business,  but  the  witness  refused 
to  so  testify,  and  Insisted  that  the  warehous- 
es were  necessary  for  the  use  of  the  com- 
pany in  order  to  handle  its  freight  business, 
and  that  tbe  whole  of  the  lot  was  necessary, 
even  insufficient,  for  the  use  of  the  railroad 
company.  We  find  no  Justification  fw  rela- 
tors claiming  otherwise  upon  this  record. 

Several  collateral  questions  are  presented 
in  the  brief,  but  all  the  pertinent  questions 
In  this  case  have  been  determined  by  this 
court  In  State  ex  rel.  Harlan  v.  Oentralla, 
etc..  Company,  42  Wash.  632,  85  Pac.  344,  7 
U  R.  A.  (N.  S.)  108;  State  ex  rel.  Hulme  v. 
Railroad  Company,  103  Fac  800;  State  &l 
rel.  Merrlam  v.  Superior  Court,  104  Pac.  148; 
Stete  ex  rel.  Forney  v.  Superior  Court  (Wash.) 
104  Fac.  200;  and  State  ex  ret.  Mcintosh  v. 
Superior  Court,  106  Pac.  637,  and  It  Is  unnec- 
essary to  again  enter  into  a  discussion  thereof. 

There  is  no  error  in  the  record,  and  ttie 
Judgment  Is  affirmed. 


(66  wuh.  mi 
KONNERUP  V.  ALLEN  et  al. 
(Supreme  Court  of  Washington.  Dee.  11, 1909.) 

1.  Salbs  (H  120,  428*)— Bbbaoh  0?  Wabbahit 
—Remedies  of  Butxb. 

Upon  breach  of  warranty  of  quality  of 
goods  sold,  the  buyer  may  accept  the  goods  and 
reconp  against  the  paicbase  pnce  damages  sua- 
tainea  because  of  the  breach,  or  may  repudiate 
the  transaction  entirely. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
DiK.  H  294,  1214;  Dea  Dig.  H  m  428.*] 

2.  Appeal  and  Ebbob  (|  ITS*)  —  Rxvnw — 
Changino  Theobt  on  Appeal, 

Where,  In  an  action  for  the  price  of  goods 
sold  with  warranty,  tbe  buyers  alleged  breach  of 
the  warranty  and  elected  to  repudiate  the 
transaction,  and  bold  the  goods  subject  to  the 
order  of  tbe  seller,  they  cannot,  pending  their 
appeal  from  an  adverse  judgment,  change  tlia 
coaracter  of  the  goods  by  manufacturing  them, 
and  seek  In  the  Supreme  Court  to  recoup  for 
damages  from  tbe  breach  of  warranty,  which 
right  could  be  based  only  npcm  the  title  In 
themselves  and  would  involve  an  Issue  requiring 
teBtimony  to  sustain  it,  and,  if  supported,  woola 
carry  a  different  measnze  of  damage. 

[Bd.  Note.— Por  other  cases,  see  Appeal  and 
Bfror,  Gent  Dig.  ft  1079-1120;  Dee.  Dig.  | 
173.*] 

8.  AmAZ.  ARD  BBBOB  (I  m*>— DunflBSAIr- 

Tebmihation  or  Exutknck  of  Subject- 
Mattes. 

The  Supreme  Court  will  In  Boch  a  case 
dismiss  the  appeal  nnder  tbe  rule  that  a  court 
will  not  dedoia  a  case  where  the  subjee^matter 
of  the  appeal  has  ceased  to  exist 

fSM.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  1  3122;  Dec  Dig.  1  TBI.*] 
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4,  Appbax.  akd  IQbbob  (f  671*)  —  Becobd  — 

BiNDino  EmxTT. 

The  Sapreme  Court  on  appeal  is  boand  b; 
the  record  and  the  traiucrip^  and  can  only 
■attain  or  reverse  the  case  made  therein. 

[Bd.  Note.— For  other  cases,  Bee  Appeal  and 
Error,  Cent  TUg.  |  286T;  Dec  Dig.  1  671.*] 

Departmoit  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Bl&ck. 
Judge. 

Action  by  Basmns  KonuMup  against  Z.  T. 
Allen  and  another.  JudgmSDt  for  plaintiff, 
and  defendants  appeaL  On  motion  to  dis- 
miss. Motion  granted. 

8.  J.  White  and  B.  0.  Dalley,  for  appel- 
lants. 'Hios.  A.  Stlger  and  Jos.  Ooleman,  for 
respondent. 

OHADWICE,  J.  This  action  was  original- 
ly brought  to  recover  the  value  of  certain 
dilngle  bolts  sold  by  respondent  to  appel- 
lants. The  case  went  to  trial  upon  the  com- 
plaint and  answer,  In  which  a^>ellants  set  up 
the  statute  of  frauds;  the  failure  of  respond- 
ent to  fulfill  his  contract  in  that  he  had  8ut>- 
stltuted  bolts  of  an  inferior  quality,  that 
there  had  been  no  acceptance,  and  that  the 
bolts  were  held  subject  to  the  order  of  re- 
spondent. It  was  further  alleged  that  ap- 
pellants had  been  damaged  In  the  Bum  of 
$90  on  account  of  moneys  paid  for  towing 
the  bolts  from  Triangle  Bay  to  appellants* 
mill  at  Edmonds,  $2  a  day  for. the  use  of  the 
cribs,  and  $160  lost  profits.  For  the  towage 
and  use  of  the  cribs  they  claimed  a  lien  on 
the  bolts.  A  trial  resulted  In  a  Judgment 
for  respondent. 

The  trial  court  found  that  the  bolts  were 
In  fact  merchantable,  and  had  been  Inspect- 
ed and  received  by  appellants.  Pending  this 
appeal,  as  it  now  appears,  appellants  hare 
cut  the  bolts  into  shingles,  and  we  are  con- 
fronted by  a  motion  to  dismiss  the  aK>eaI 
and  for  an  affirmance  of  the  judgment,  be- 
cause the  subject-matter  of  the  litigation  has 
ceased  to  exist  In  opposition  to  this  show- 
ing, one  of  the  appellants  makes  affidavit: 
**rhat  at  the  time  of  the  rendition  of  the 
Judgment  in  the  trial  court  in  said  action  the 
shingle  bolts  mentioned  and  described  In  the 
affidavit  In  support  of  said  motion  of  re- 
spondent were  lying  and  being  on  the  cribs  of 
af^Ilants;  ttiat  appellants  had  theretofore 
demanded  of  respondent  that  he  remove  said 
shingle  bolts  from  said  crib,  and  respondent 
refused  and  failed  to  do  so;  that  said  cribs 
cost  appellants  about  $300,  and  were  fast  be- 
ing destroyed  by  the  action  of  teredos;  that 
appellants  were  greatly  tn  need  of  the  use  of 
said  cribs  for  use  In  the  business  for  which 
they  were  built;  that  appellants  did  not  wish 
to  wantonly  destroy  the  property  of  respond- 
ent, and  there  was  nothing  else  for  appellants 
to  do  but  to  cut  said  shlugle  bolts  Into  shin- 
gles, and,  in  doing  so,  have  kept  an  accurate 


account  of  the  number  of  shingles  cut  there- 
from, which  number  was  about  00  per  cent 
of  number  usually  cut  from  reasonably  good 
bolts;  that  appellants  did  not  cut  such  shin- 
gle bolts  as  an  acceptance  of  the  same  under 
a  contract  of  any  kind  or  description,  but 
simply  to  get  the  use  of  said  cribs,  and  at 
the  same  time  to  prevent  the  wanton  destruc- 
tion of  said  shingle  bolts  by  throwing  them 
Into  the  waters  of  Puget  Sound;  that  ap- 
pellants hare  never  accef)ted  said  shingle 
bolts  as  a  compliance  with  any  contract,  or 
the  fulfillment  of  a  contract,  nor  have  they 
paid  the  Judgment  appealed  from  or  settled 
the  controvert."  It  Is  clear  to  us  that  the 
response  of  appellants  not  only  does  not  meet 
the  showing  made  by  respondent,  but  makes 
It  imp^atlre  that  we  make  an  end  of  this 
litigation.  If  the  affidavit  is  taken  at  Its  fuU 
worth.  It  meets  no  Issue  which  we  are  at 
liberty  to  decide  or  settle  in  this  casA  Wbea 
sued,  aj^lants  might  have  accci>ted  the 
holts,  and  recouped  against  the  pnrchase 
price  BDCh  damages  as  they  had  sostatned  bf 
reason  of  the  breach  of  warranty  as  to  qaal* 
ity,  or  they  mlgfat'haTe  repudiated  the  tnuu- 
actlfm  entirely.  Benjamin,  Sales  (Ttti  EdO 
894  et  seQ.  Tbav  chose  the  latter  remedy. 
Manifestly  it  Is  not  within  Uie  power  of  this 
court  to  try  a  new  Issue,  nor  is  It  In  the 
powor  at  the  appdlants  to  Bwltdi  tiielr  case 
on  appeal.  We  cannot  assume  the  functions 
of  a  trial  court  and  try  an  issue  yrhidt,  had 
It  beoi  tsndered  In  t^e  eonrt  below,  would 
hare  required  teetlmony  to  sastaln  It^  and, 
U  BDKwrted,  (»rrtod  a  different  measure  of 
damage.  Having  elected  to  hold  the  idklngle 
bolts  subject  to  tbB  order  of  respondent,  ap- 
pellants could  not  thereafter  cat  them  Into 
shingles  and  preserve  their  rights  In  the 
presmt  <»se^  ^ley  cannot  thus  making 
retom  of  a  loss  of  40  per  cent  in  cutting 
overcome  the  finding  of  the  lower  court  that 
the  bolts  were  all  merchantable.  Appellants 
bad  alibied  the  hcAtB  to  be  the  property  at 
respondent  They  cannot  now  be  heard  to 
maintain  a  defense  which  can  be  based  only 
upon  title  in  themsdves. 

We  are  bound  by  the  record  and  the  tran- 
script, and  can  only  sustain  or  reverse  the 
case  made  therein.  The  affidavit  of  appel- 
lants, notwithstanding  their  disdaimer,  shows 
that  the  defense  heretofore  relied  upon  has 
been  forsaken.  We  most  hold  that  this  case 
falls  within  that  line  of  cases  establl^ing 
the  rule  that  a  court  will  not  decide  a  cass 
where  the  subject-matter  of  the  appeal  has 
ceased  to  exist  Mackay  v.  Dever,  49  Wash. 
439,  95  Pac.  800;  Kelso  v.  American  Inv.  4e 
Imp.  Co.,  48  Wash.  6,  92  Pac.  673. 

The  appeal  is  dismissed. 

BUDKIN,  a  J.,  and  FULLBBTON,  M0&> 

BIS,  and  GOSa  J  J.,  concur. 
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(»  Okl.  SS4) 

FARMERS*  ft  MimOHANTS'  NAT.  BANK 
or  HOBART  V.  SCHOOL  piSTRIOT 
NO.  56  et  al. 
(Scpreme  Oonrt  of  Oklahoma.   Dec.  7,  190d.) 

1.  GOUBTS  (5  122")— JUBISDICnOW-^UBlBDIO- 

TiONAi,  Amount— Pleading. 

Section  2,  art.  3,  c.  7,  p.  87,  SesB.  Laws 
1905,  proTidins  that,  after  notice,  the  municipal- 
ity may  proceed  before  the  probate  coart  of  the 
county  (now  county  court)  If  the  amount  be  less 
than  S1,000,  and  before  the  district  court  if  it 
exceed  that  sum,  in  order  to  have  the  amount 
of  the  outstanding  lesal  Indebtedness  determined, 
hdd,  that  the  junsdietiOD  of  such  court  depend- 
ed apon  the  allegations  of  the  petition,  and  not 
the  amount  of  the  outstaodins  legal  indebtednera 
as  finally  decided  or  determined  by  such  court- 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  f  427:  Dec  Dig.  8  122.*} 

2.  Appbai,  and  Bbbob  d  977*)  —  Retibw  ~ 
Obant  or  N>w  Tbiai^ 

The  erroneous  granting  of  a  new  trial  by 
the  lower  court  iuvolving  solely  a  question  of 
law  will  be  reversed  on  appeal  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnon  Cent  Dig.  H  3860-6865;  Dec.  Dig.  I 
877.»J 

(Syllabus  br  tlie  Courts 

Error  from  Kiowa  County  Coart;  3.  W. 
Mansell,  Judge. 

Action  between  the  Farmers'  ft  Me];chants' 
National  Bank  of  Hobart  and  School  Dis- 
trict No.  56  and  othen.  From  the  Judgment, 
the  bank  brings  error.  Rereraed  and  re- 
manded. 

George  L.  Zlnk  and  J.  H.  OUne,  for  plain- 
tiff in  error.  O.  A.  Horrts,  for  defendants  In 
oTor. 

WILLIAMS,  J.  Tbe  qnesttim  here  for  de- 
termination Is  as  to  wbether  or  not  the  Ju- 
rlsdlctlCHi  attaches  by  Tlrtne  (tf  the  allc^- 
tlona  of  the  petition,  or  is  to  be  determined 
by  the  final  ascertalnmoit  made  by  the  court 
as  to  the  amount  of  its  outstanding  legal  In- 
debtedness. The  original  petition  herein  al- 
leged ttie  outstanding  Indebtedness  due  and 
unpaid  to  be  tbe  sum  of  $1068.92;  a  list  of 
warrants  aggr^ating  that  snm  being  attach- 
ed os  a  part  thereof.  Bnt  It  was  further 
allied  by  uuendment  that  two  certain  war^ 
rant^  to  wit,  No.  2,  for  f4O0.  and  No.  3,  for 
a  Ilbe  sum,  were  Illegally  Issued  and  without 
anthortty  of  law,  and  that  warrant  No.  8, 
for  $30.00,  was  without  consideration.  It 
was  alleged  originally  that  the  assessed  ral- 
natlon  of  the  tezable  property  of  tbe  school 
district,  as  determined  by  the  last  finding  of 
the  county  commissioners  as  a  Board  of 
EquallzaUon,  amounted  to  $11,495.  By 
amendment,  it  Is  all^d  that  tbe  equaliza- 
tion valuation  of  the  taxable  property  of  tiie 
<Bcho<d  district  for  the  last  preceding  assess- 
ment was  only  $9,596,  4  per  cent  of  which 
would  amount  to  $383.84.  This  would  con- 
Btltate  the  maximum  amount  of  Indebted- 
nesa  that  could  be  l^lly  Incurred  under  the 
limitations  Imposed  by  Act  Cong.  July  30, 


18S6,  c.  81&  S  4,  24  Stat  171;  Bay  T.  School 
Dlst  No.  9,  21  Okl.  88,  95  Pac.  480. 

No  authority  is  dted  by  tiliier  side  and  the 
case  as  to  sudi  Jurisdlctlcm  Is  one  of  first 
Impression  in'tbls  court  Secton  1,  art  8t' 
c  7,  p.  87,  Sess.  Laws  1905,  provides :  "Ev- 
ery countj-,  evwy  city  of  tbe  flnt  class,  the 
board  of  educaUcm  of  every  city,  every  town- 
ship, and  every  school  district,  is  hereby  au- 
thorized and  empowered  to  refund  Its  In- 
debtedness, Including  bonds,  judgmraitS'*  and 
warrants,  as  hwtinafter  provided,  upon  such 
terms  as  can  be  agreed  upcHi,  and  to  Issue 
new  bonds  with  semi-annual  Interest  coupons 
attached  in  paymoit  for  any  sum  so  refund- 
ed ;  which  bonds  shall  be  sold  at  no  less  tlian 
par,  and  shall  not  be  for  a  longer  period  than 
thirty  years,  shall  sot  exceed  In  amount  the 
actual  amount  of  outstanding  Indebtednees, 
Inclusive  ia  attached  coupcras  and  shaU  not 
draw  a  greater  Interest  than  six  per  cent  per 
annum."  Section  2  provides  for  noUce,  stat- 
ing that  on  the  day  named  therein  tbe  mu- 
nicipality will  proceed  before  the  jirobato 
court  of  the  county,  if  the  amount  be  less 
than  $1,000,  or  before  the  dtetrlct  court  if 
the  amount  exceed  $1,00(^  to  make  a  showing 
and  ask  the  court  "to  hear  and  determine  the 
amount  of  the  outstanding  1^1  Indebtedness 
of  said  municipality,  and  to  sign  the  bonds 
to  be  issued  In  payment  of  the  same,  and 
any  person  Interested  may  rwwniBtrate 
against  the  Issuance  <tf  tbe  same."  Section 
3  provides  that  on  the  day  nan^  In  the  no- 
tice the  officers  authoriaed  to  Issue  bonds 
shall  go  before  tbe  court  and  make  proof,  to 
the  satisfaction  of  the  court,  of  the  existence, 
diaracter,  and  amooat  of  the  outetandlng  le- 
gal Indebtedness  of  said  munit^Iity;  that, 
on  such  itroof  being  made,  the  court  shall 
cause  to  be  made  upon  the  records  of  the 
court  a  statranent  of  finding  to  that  effect, 
and  shall  then,  in  open  court,  proceed  to  sign 
each  bond  to  be  Issued  up  to  tbe  amount  of 
said  indebtedness  so  proven  and  approved 
and  shall,  after  ezplratton  ot  ttie  time  foi 
taking  appeals,  if  no  appeal  be  t^en,  deliver 
tbe  same  to  the  treasurer  of  said  municipal 
Ity  issnlt^  the  same,  who  shall  be  chargeable 
therefor,  and  shall  be  liable  on  his  official 
bond  for  said  bonds,  appeals  In  such  Judg- 
ment to  be  allowed  as  provided  by  law.  'Tbe 
Jurisdiction  of  the  tribunal  does  not  depend 
upon  the  actual  facte  allied,  but  upon  the 
authority  to  determine  the  existence  or  non- 
existence of  such  facte,  and  to  render  Judg- 
ment according  to  Ite  findings.  If  such  au- 
thority exlste  then  the  tribunal  has  Jurisdic- 
tion of  the  subject-matter.**  1  Bailey  on  Jn- 
risdlctlcm  (1899)  p.  2,  |  2.  See,  also,  to  the 
same  effect,  Brown  on  Jurisdiction  (2d  Ed.) 
I  19b,  p.  OS.  "It  is  the  claim  as  presented, 
not  the  claim  as  decided  or  allowed,  which 
primarily  determines  the  question  of  Juris- 
diction In  the  trial  or  lower  court,  and  hence 
constitutes  therein  the  amount  In  controver- 
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■y."  1  Bncy.  P.  ft  P.  |  2,  p.  703.  In  this 
case  the  sum  of  $1,(^9.92  Is  alleged  to  be  an 
outstanding  Indebtedness,  due  and  unpaid, 
but  that  $830.90  thereof  should  not  be  allow- 
ed. Due  notice  to  all  parties  Interested  had 
been  glvm  as  required  by  law.  It  necessarily 
followed  that  the  court  was  to  determine  the 
amount  of  the  outstanding  indebtedness  of 
said  municipality  that  was  due  and  unpaid. 
The  holders  oC  the  alleged  invalid  warrants 
could  not  be  barred  by  such  claim  except  by 
notice,  and,  the  notice  having  been  given,  the 
presumption  was  that  they  would  contend 
for  the  validity  of  such  dalms.  Consequent- 
ly, under  any  reasonable  construction  of  the 
pleadings,  it  was  necessary  for  the  county 
court  to  adjudicate  or  pass  on  the  validity  of 
the  outstanding  Indebtedness  in  the  sum  of 
11059.92  and  of  this  amount  it  bad  no  ju- 
risdiction; the  same  vesting  In  the  district 
court 

For  the  purposes  of  this  case,  we  are  as- 
suming without  passing  thereon  that  the  pro- 
Tlslons  of  article  S,  c  7.  p.  87,  Sess.  Laws 
1906,  are  not  repugnant  to  sections  26,  27. 
art  10,  Const,  and  was  extended  to  and  re- 
mained In  force  In  the  state  of  Oklahoma  by 
virtue  of  section  2  of  the  sdiedule. 

The  order  of  the  lower  court  granting  a 
new  trial,  after  dismissing  the  action  for 
want  of  Jurisdiction,  is  hereby  reversed,  and 
this  cause  remanded,  with  instructions  to 
dismiss  the  petition.  Citizens'  State  Bank  of 
Lawton  v.  Chattanooga  State  Bank  ot  Chat- 
tanooga et  al.  (Okl.)  101  Poe.  lUB.  All  the 
Jnsttces  concur. 


^  Okl.  70) 

BUHNI&B  et  aL  V.  SHERWOOD. 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1909.) 

Apfkai,  and  Ebror  (8  356*)— Finwo  Petition 

IN  Error — I>i8ut86a.l. 

Where  more  than  one  year  has  Intervened 
between  the  rendition  of  a  final  order  dlBinlssing 
a  cause  and  the  filing  of  the  petition  Id  error  in 
this  court,  tbe  appeal  will  be  dismissed  for  want 
of  jorladiction. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  1926;  Dec.  Dig.  |  86G.*] 

(SytlabuB  by  the  Court) 

Vhror  from  District  Court  Oklahoma 
County. 

Action  by  J.  B.  Sherwood  against  John 
Sumner  and  others.  Judgment  for  plaintiff 
in  the  Probate  Court  and  appeal  to  the  Dis- 
trict Court  dismissed,  and  def^dants  bring 
error.  Dismissed. 

G.  D.  Watklns,  for  plaintiffs  In  error.  Jas. 
li.  Brown,  for  defendant  In  wror. 

HATES,  J.  Tills  Is  an  action  In  replevin 
bronght  originally  by  defendant  In  error  In 
flie  probate  court  of  Oklahoma  couu^,  where 
Judgment  was  rwidered  In  his  favor  befttre 

the  admission  of  the  state.   From  the  Judg- 


ment of  the  probate  court,  plaintiffs  In  error, 
defendants  In  that  court  appealed  to  the  dis- 
trict court  Upon  motion  of  defendant  In 
error,  the  district  court,  on  April  22,  1906» 
rendered  Judgment  dismissing  the  appeal. 
On  April  15,  1908,  plaintiffs  in  error  began 
this  proceeding  In  error  In  this  court  by  fil- 
ing herein  their  petition  In  error,  accom* 
panled  by  a  transcript  It  thus  appears  that 
the  proceeding  In  this  court  was  not  begun 
within  one  year  from  the  rendition  of  the 
Judgment  of  dismissal  in  the  lower  court  u 
Is  required  by  section  4748,  Wilson's  Bev. 
&  Ann.  St.  1903.  By  reason  of  the  provisions 
of  said  section  and  the  numerous  decisions 
of  this  court  construing  the  same,  this  case 
must  be  dismissed.  Court  of  Honor  r.  Wa^ 
lace,  102  Pac.  Ill;  McMurtry  v.  Byrd  et 
al.,  101  Pac.  1117;  School  District  t.  Flaher 
et  al.,  99  Pac.  646. 

On  April  26,  1908,  after  the  rendition  of 
Judgment  of  dismissal,  plaintiffs  In  error  fil- 
ed in  the  trial  court  a  motion  to  set  aside 
and  vacate  the  Judgment  of  dismissal.  This 
motion  has  been  improperly  certified  the 
clerk  as  a  part  of  the  transcript  of  tbe  rec- 
ord In  the  trial  court  If  the  court  ever  act- 
ed upon  this  motion,  Qie  record  before  as 
does  not  contain  his  order  thereon.  Plain- 
tiffs in  error,  however,  complain  in  their  as* 
slgnment  of  errors  of  the  action  of  the  court 
la  overrnliug  said  motion;  but  such  action 
of  the  court  If  made,  could  not  be  reviewed 
by  this  court;  except  by  petition  in  error  and 
case-madft  Motions  and  orders  thereon  con- 
stitute no  part  of  the  record  propw.  De- 
vault  T.  Merchants'  Exch.  Co.,  98  Paa  842. 

The  cause  will  be  dismissed. 

KANB,  O.  J.,  and  WIUJAMB,  DUNM»  tn« 
TUBNBtB,  33*,  concnr. 


(26  OU.  162) 

STONE  T.  CL0O8T0N. 
(Supreme  Court  ot  Oklahoma.    Nov.  0,  1909.) 

1.  ConBTS— (J  80*^— RtJLBS— VALiniTT. 

The  district  court  of  the  territory  of  Okla- 
homa could  not  Impose  a  rule  requiring  a  party 
appeaiing  a  case  from  the  proliate  court  to  the 
district  court  to  deposit  with  the  clerk  of  the 
district  court  a  specified  sum  for  clerk's  costs, 
conditioned  that  on  the  failure  to  do  so  tbe 
court  should  dismiss  the  appeal. 

[Ed,  Note.— For  other  cases,  see  Courts,  Gent 
Di^.  I  292;  Dec.  Dig.  f  80.*] 

2.  APPBAI.  AMU  EbBOB  (I  716*)  —  BBCOBn  — 
QUEBTEONS  BBVIBWABU>— MATTEBS  NOT  AP- 
PABBNT  OT  RECOBD. 

Where  the  record  proper,  within  Wilson's 
Rev.  ft  Ann.  St  3903,  i  4606,  showed  that  the 
trial  court  dismissed  an  appeal  to  it  from  the 
prcribate  court  on  tbe  ground  ttiat  tbe  deposit  of 
money  for  costs  of  the  derk  of  the  district  court 
had  not  been  made  as  reaolred  by  rule  of 
court  the  ruling  coold  not  be  jnstiSed  on  the 
ground  of  alleged  defects  not  appearing  as  a  part 
of  tbe  record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  EHg.  {  2966;  Dec.  Dig.  |-716.*1 
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8.  AppeaZi  Am  BnoB  (|         —  Bxcokd  — 

KDLts  or  Tbial  Covm. 

Tht  rules  of  the  trial  court  are  a  part  of 
t&e  record  of  eierj  cans©  tried  thereia. 

(B)d.  Note.— For  other  cases,  lee  Appeal  and 
Eaoi,  Oent  Dis.  i  2833;  Dec  J>ig.  f5ie.*] 

4.  Appsai,  ahd  Bbbob  (S  24S«>— Ebbobs  Af- 

PABBNT  ON  THE  BBOOBD— EZCBPTIONB. 

Errors  apparent  on  the  judgment  roll  or 
record  of  a  cause  will  be  considered  by  the  Su- 
preme Court,  thongh  no  ezceptiotu  were  taken 
in  tlie  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1447;  Dec.  Dig.  {  248.*] 

Error  from  District  Court,  Oklahoma 
Coun^;  B.  F.  Burwell,  Judge. 

Action  by  M.  V.  Clogston  against  L  O. 
Stone.  There  was  a  judgment  dismissing  an 
appeal  by  defendant  to  the  district  court 
from  an  adverse  judgment  rendered  by  the 
probate  court,  and  he  brings  error.  Revers- 
ed and  remanded. 

On  the  19th  day  of  December,  A.  D.  1006, 
the  defendant  In  error  as  plaintiff  com- 
menced this  action  against  the  plaintiff  in 
error  as  defendant,  by  filing  his  petition  In 
the  probate  court  in  Oklahoma  county,  ter- 
ritory of  Oklahoma,  at  the  same  time  filing 
therewith  a  poverty  affidavit  and  a  prscipe 
for  summons,  which  was  duly  issued  and  re- 
turned in  proper  time.  On  the  17th  day  of 
January.  A.  D.  1907,  the  defendant  filed  his 
answer  and  cross-petition.  On  the  26th  day 
of  January,  A.  D.  1907,  plalntitr  filed  a  de- 
murrer to  the  answer  and  cross-petition.  On 
February  14,  A.  D.  1907,  the  demurrer  was 
OTerrnled,  and  exceptions  saved.  On  the 
29tb  day  of  May,  1907,  plaintiff  filed  his  re- 
ply, and  a  trial  was  had  to  a  Jury,  verdict 
belnc  returned  In  favor  of  plaintiff  in  the 
sum  of  $157.36.  On  the  7th  day  of  June,  A. 
D.  1907,  defendant  filed  bis  appeal  bond  In 
said  court,  and,  on  the  14th  day  of  the  same 
month,  the  clerk  of  said  court  transmitted  to 
the  district  court  of  said  county  the  flies  of 
said  cause  with  certificate  of  transcript 
Thereafter,  on  the  22d  day  of  October,  A.  D. 
1907,  the  plaintiff,  defendant  in  error  here, 
filed  in  the  district  court  a  motion  to  set 
aside  or  dismiss  the  appeal  In  said  cause, 
the  body  of  which  Is  as  follows:  "Comes 
now  plaintiff,  who  Is  the  appellee  In  the 
above-entitled  cause,  and  moves  the  court 
that  the  appeal  in  said  cause  be  dismlBsed 
for  the  reason  that  the  defendant,  who  is  the 
ai^llant  In  said  caase,  has  failed  to  prose- 
cnte  Bald  appeal  or  to  make  deposit  with  the 
dei^  of  the  district  court  as  per  the  rules 
of  the  court  governing  appeals  from  justice 
.and  probate  courts  to  the  district  court" 
On  the  26th  day  of  October.  A.  D.  1907,  the 
court  dismissed  said  appeal.  The  order  re- 
cited as  follows:  "It  is  ordered  that  said  ai^- 
peal  be,  and  the  same  Is  hereby,  dismissed 
at  the  cost  of  the  appellant  for  failure  to 
comply  with  rule  10  relative  to  deposit  Or- 
dered, further,  that  the  clerk  of  this  court, 


upon  receiving  Ms  fees  herein,  certify  this 
order  of  dismissal  to  the  lower  court  from 
whence  Bald  appeal  waa  taken,  and  remit 
with  such  order  all  the  papers  returned  by  the 
Bald  lower  court  except  the  transcript  and 
appeal  bond  herein.  Ordered,  further,  that 
the  costs  In  the  district  court  amounting  to 

I  ,  be  added  to  the  costs  in  the  lower 

court  collected  with  such  other  costs  and  re- 
turned to  the  party  advancing  same."  Rule 
19  Is  as  follows:  "In  appeal  cases  which 
under  the  statutes  stand  for  trial  at  a  term 
of  court  the  appellant  shall  be  required  to 
deposit  with  the  clerk  the  sum  of  $10.00  and 
the  appellee  the  sum  of  $5.00  on  the  first  day 
of  such  term,  to  apply  on  costs  accruing  In 
the  district  court  For  failure  to  comply 
with  this  rule  the  court  may  enter  either  a 
default  or  an  order  dlBmlsalng  the  appeal  or 
cause." 

This  caase  Is  here  for  rerlew  on  a  traor 

script 

Porter  H.  Morgan,  for  plaintiff  In  error, 
Horace  Speed,  for  defendant  to  error. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  That  the  district  court  of  the  terri- 
tory of  Oklahoma  had  no  power  to  impose  a 
rule  requiring  a  party  appealing  a  case  from 
the  probate  court  to  the  district  court  to 
deposit  with  the  clerk  of  the  district  court 
a  certain  sum  of  money  for  the  costs  of  the 
clerk,  and  a  failure  to  do  so  after  a  certain 
designated  time  after  the  transcript  of  the 
trial  court  ia  deposited  with  the  clei*  should 
be  ground  for  the  dismissal  of  the  appeal, 
has  been  repeatedly  held  by  this  court  Good- 
win et  al.  T.  Blckford,  20  Okl.  91,  93  Pac. 
548 ;  Holmes  v.  Offleld,  98  Pac.  (OkL)  841. 

The  counsel  for  defendant  In  error  at- 
tempts to  point  out  defects  that  would  have 
justified  the  trial  court  In  dismissing  said 
appeal,  but  it  is  snfflclent  answer  to  say 
that  the  esme  do  not  appear  as  a  part  of 
the  record  proper  (section  4606,  Wilson's  Rev, 
&  Ann.  St  1903 ;  Devault  et  al.  v.  Merdiants' 
Excb.  Co.,  98  Pac.  342),  which  shows  that 
the  trial  court  dismissed  the  appeal  on  the 
express  ground  that  such  deposit  had  not 
been  made.  It  is  further  Insisted  that  no  ex- 
ception was  taken  to  the  action  of  the  court 
in  dismissing  such  appeal,  but  in  the  case 
of  Goodwin  et  al.  v.  Blckford,  supra,  that 
Identical  question  was  raised,  and  It  was 
there  held:  "(1)  The  rules  of  a  trial  court 
are  a  part  of  the  record  of  every  cause  tried 
therein.  (2)  Errors  apparent  upon  the  judg- 
ment roll  or  record  of  a  cause  will  be  consid- 
ered by  this  court  although  no  exceptions 
were  taken  thereto  to  the  trial  court." 

The  questions  raised  to  this  case  are  Iden- 
tical with  those  passed  on  In  that  case.  The 
Jndgment  of  the  lower  court  Is  reversed  and 
remanded,  with  Instructions  to  set  aside  the 
order  dismissing  the  appeal,  and  that  same 
be  reinstated.    All  the  Justices  concur. 
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CX  OU.  ISO) 

hEPORUB  et  al.  t.  HATMB8. 
(Sapreme  Goait  of  Oklahoma.    Not.  9,  1909.) 

1.  JuDQHENT  (I  145*)  —  Vacation— Applica- 
noR — Statement  of  Defense. 

When  a  judgment  or  order  is  songht  to  be 
vacated  or  modiQed  under  either  of  subdivisions 
4.  5.  6.  7.  8,  0.  i  4760  (chapter  66.  art  22,  f  562), 
Wilson's  Rev.  St  Ana.  St  1903,  by  petition,  etc., 
the  defense  on  the  part  of  the  defendant  so  ap- 
plyins  must  be  affirmatlvelr  alleged  therein. 

(a)  Where  the  judgment  or  order  is  sought  to 
be  Tacated  or  modt&ed  under  the  proTisioas  of 
■dbdivision  3  of  said  section,  an  affirmative  aver- 
ment as  to  the  defense  is  not  required. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  298;  Dec  Dig.  S  14S.*] 

2.  Appeal  and  Bbbob  ({  1^*)  —  Objection 
Below— NECEsaiTT— Complaint  —  Failubb 
TO  Statb  Capsb  or  Action. 

After  Judgment  has  be«i  rendered  on  de- 
fault in  effect  nil  dicit,  and  no  objection  made 
to  the  petition  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  when  it 

Spears  tbat  It  states  only  conclusions  of  law, 
■  same  will  on  review  in  this  court  be  held  in- 
saffident  to'  support  a  Judgment  by  default. 

(a)  Upon  a  petition  m  error  to  reverse  a  judg^ 
ment  by  default,  such  defects  in  the  petition  as 
conld  have  been  taken  advantage  of  before  judg- 
moit  by  general  demurrer  may  be  brought  under 
review,  and,  If  the  allegati<na  of  the  petition  are 
insQfficient  to  sustain  the  Judgment,  the  same 
will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Amxal  and 
Error,  Cent.  Difr.  S  1232:  Dec  Dig.  |  193;* 
Pleading.  Cent  Dig.  %  18^} 

Sl  Ooubts  (1 435*)— Tebbitobxai.  GomTs— In- 
dian Tebbitobt— Special  Vebdict— Amend- 
ment by  Goubt— Tiub  to  Amend. 

Under  the  practice  prevailing  in  the  Indian 
Territory  prior  to  the  admission  of  the  state, 
when  Judgment  was  rendered  on  the  verdict  and 
a  motion  for  a  new  trial  filed  within  due  time, 
unless  it  was  disposed  of  before  the  expiration  of 
the  term,  such  Judgment  became  final. 

(a)  But  where  the  jury  returned  a  special  vei^ 
diet,  and  judgment  by  the  court  was  not  otdeted 
diereon.  bnt  a  motion  to  amend  the  same  having 
been  filed  in  due  time,  and  by  agreement  it  was 
continued  until  the  next  term  of  court,  the  issues 
were  not  finally  determined  therein  until  said 
motion  was  finally  disposed  of  and  judgment  on 
•aid  special  verdict  ordered  by  the  court 

(b)  If  there  was  error  committed  by  the  court 
in  ordering  Judgment  on'snch  special  verdict, 
the  proper  remedy  for  correction  was  by  an  ap- 
peal therefrom,  and  could  not  be  reached  by  di- 
rect attack  on  the  ground  that  it  was  void. 

[Ed.  Note.—For  other  cases,  see  Courts.  Cent 
Dig.  {  1139;  Dec  Dig.  |  435,*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Craig  County; 
J.  H.  King,  Special  Judge. 

Action  by  J.  A.  Leforce  and  otlierB  against 
B.  li.  HaymcB.  From  an  order  setting  aside 
a  Judgment  In  favor  of  plalntiflb  on  special 
Tercet  and  rendering  Judgment  for  defend- 
ant,  platntifE»  bring  error.  Reversed,  wltb 
Inetnictlons. 

On  the  20th  day  of  February.  1904,  plain- 
tiffs in  error,  J.  A.  Leforce  pro  se,  Flossie, 
Lottie,  and  Rachel,  pro  ami  J.  A.  Leforce,  as 
plaintiffs,  filed  In  the  United  States  Commis- 
sioner's Court  for  the  Northern  District  at 
Vlnlta  an  affidavit  to  enfcffce  a  landlord's 


lien  In  Oie  nam  of  |184.ao,  witb  the  rental 
contracts  apon  whicb  said  Hen  was  based 
thereto  attached.  On  the  9tli  day  of  Uarcb, 
1904,  the  defendant  in  error,  as  defwdant, 
filed  a  controverting  affidavit  and  answer 
thereto  denying  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  ^184.20  or  any  other 
sum,  but  admitting  tbat  he  rented  the  prem- 
ises as  alleged  by  plaintiff,  and  that  the 
rent  therefor  was  due  January  1,  1904,  and 
that  he  produced  on  said  farm  a  crop  of 
corn  in  the  year  1003.  consisting  of  about 
150  bushels,  but  denied  that  plaintiff  had 
any  lien  thereon  for  rents,  etc.,  and  fur- 
ther alleged  payment  and  pleaded  a  set-off 
In  the  sum  of  $48,  at  the  same  time  admit- 
ting that  he  owed  the  plaintiff  the  sum  of 
$23.10  for  a  cook  stove,  fl6  for  wheat.  93 
for  shucking  com,  and  |3  for  the  use  of  a 
cultivator,  making  a  total  of  $45.10,  and  far- 
ther claimed  damage  in  the  sum  of  $50  by 
reason  of  being  deprived  of  the  use  of  said 
property,  end  the  further  sum  of  $86  for 
com  destroyed  and  $80  for  hay  likewise  de-' 
stroyed  under  said  attachment.  Then  fol- 
lows a  prayer  for  judgment  in  the  sum  ot 
$144.35.  Replying  to  the  set-off,  a  counter- 
claim was  filed  In  due  time.  Judgment  was 
rendered  In  said  Commlssloner'a  Court  in 
favor  of  plaintiff,  in  the  sum  of  $2.90. 

Plaintiff  in  due  time  prosecuted  his  ap- 
peal to  the  United  States  Court  at  Vlnlta. 
On  the  26th  day  of  October,  1906.  the  cause 
was  tried  in  said  court  to  a  Jury;  the  fol- 
lowing special  verdict  being  returned:  "We, 
the  Jury,  duly  Impended  and  sworn  in  the 
above-entraed  cause,  do  find  from  the  law 
and  13ie  evidence:  (1)  That  the  defendant  at 
the  time  of  the  issuance  of  the  writ  of  at- 
tachment In  this  action. was.  and  now  is,  in- 
debted to  the  plaintiff^  upon  the  notes  and 
rental  contract  In  the  Bum  of  $2&00,  with  In- 
terest at  the  rate  of  8  pw  cent  frwn  Jan- 
uary 1,  1904,  to  dat&  (S3  That  the  value 
of  the  prc^ierty  taken  under  the  writ  of  atp 
tachment  at  the  time  It  ^ras  taken  was  $82.- 
50.  (S)  That  the  defendant  was  actually 
damaged  by  the  wrongful  suing  of  the  at- 
tachment in  this  case  In  the  sum  of  $  b 

(4)  That  the  plaintiff  la  now,  indudii^  the 
amount  found  in  finding  2,  but  not  any 
amount  stated  in  findings  1  or  S,  indebted 
to  the  defendant  in  the  sum  of  $^.40,  with 
Interest  at  the  rate  (tf  6  per  cent  from  Feb- 
ruary 22.  1906." 

On  Octobw  27, 1906,  plaintllb  filed  In  court 
their  motion  to  correct  the  said  verdict  and 
for  Judgment  for  plaintiffs,  the  body  of  which 
is  In  hsec  verba:  "(1)  The  plaintiff  moves' 
the  court  to  amend  the  verdict  rotdered  in 
the  case  by  striking  therefrom  the  finding 
under  section  4  of  said  verdict  The 
plaintiff  moves  the  court  to  render  Judg- 
ment upon  finding  1  of  said  verdict  In  favor 
of  the  plaintiff  and  against  the  defendant 
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for  the  eum  of  $28.60  and  Interest,  the  amoant 
therein  found  due  plaintiff.  And  as  reasons 
therefor  plaintiff  states  that  the  finding  4 
is  not  supported  by  any  evidence,  and  Is 
contrary  to  law,  end  Is  In  conflict  with  the 
verdict  upon  the  debt  for  which  the  attach- 
ment Uen  was  predicated,  and  Is  contrary 
to  the  other  finding  In  the  verdict  as  set 
forth  In  section  8." 

No  action  was  taken  by  the  court  either 
Bustalnlng  or  dlschai^lng  the  attachment. 
Said  motion  being  not  acted  upon,  on  Janu- 
ary 19,  1907,  and  no  judgment  having  been 
entered  on  said  verdict,  by  agreement,  the 
same  was  continued  for  the  term.  At  the 
time  the  state  government  was  organized  it 
was  BtlU  undetermined.  Thereafter,  on  the 
8d  day  of  January,  1908.  the  court  entered 
an  order,  in  part,  as  follows:,  "And  it  ap- 
pearing to  the  court  from  the  record  and 
files  in  this  cause  that  the  said  verdict  Is 
erroneous  and  should  be  amended  as  prayed 
for  by  plaintiff,  and  the  court  being  advised 
in  the  premises,  the  motion  of  the  plaintiff  to 
amend  said  verdict  Is  hereby  sustained,  and 
the  verdict  Is  hereby  amended  by  striking 
therefrom  the  fourth  paragraph  thereof. 
And  it  further  appearing  to  the  court  that 
the  said  verdict  ae  amended  finds  the  Issues 
in  favor  of  plaintiff  In  the  sum  of  $28.60, 
and  It  further  appearing  to  the  court  that 
the  property  attached  was  destroyed  by  fire 
before  the  trial  of  this  cause  so  that  there  Is 
no  property  now  In  the  bands  of  the  court 
out  of  which  to  make  said  debt,  and  the 
court  being  advised  In  the  praises,  It  Is 
therefore  considered,  ordered,  and  adjudged 
tbls  court  that  the  attachment  therein 
be  sustained,  that  the  plaintiff  recover  of 
and  from  defendant  herein  the  sum  of  $28.- 
60,  together  with  his  costs  herein  expended 

taxed  at  $  ,  and  that  execution  thereof 

be  awarded." 

And  thereafter,  at  a  different  term  of  court, 
to  wit,  on  the  8tli  day  of  April,  1908.  defend- 
ant filed  a  petition  to  vacate  said  judgment 
"upon  the  fallowing  grounds  and  for  the 
foUowliv  reaso;i8  •  *  • :  (1)  For  Irreg- 
ularity on  the  part  of  the  plaintiffs  an<l  their 
attorney,  Geo.  E.  McCuUocb,  In  obtaining 
said  judgmeut.  (2)  For  fraud  practiced  by 
the  plaintiffs  and  their  said  attorney  In  ob- 
taining said  judgment  (3>  For  unavoidable 
casualty  and  misfortune,  preventing  the  de- 
fendant and  his  attorney  of  record  In  this 
cause  from  being  present  and  defending  and 
resisting  the  granting  of  this  judgment  on 
the  date  mentioned  In  same.  (4)  For  taking 
said  judgment  upon  the  warrant  of  the  at- 
torney for  the  plaintiffs  for  more  than  was 
due  to  the  plaintiffs,  when  the  defendant  nor 
Ills  attorney  of  record  herein  was  not  sum- 
moned or  otherwise  legally  notified  of  the 
time  and  place  of  taking  such  judgment  (5) 
This  court  was  -without  jurisdiction  or  pow- 
er to  render  said  Judgment  herein  for  the 
plaintiffs  and  to  hear  the  facta  and  the  law 
to  correct  any  errors  In  said  vCTdlct"  1 


The  following  acceptance  of  service,  etc., 
was  made  by  the  plaintiff's  attorney:  "Issu- 
ance and  service  of  summons  npon  the  plain- 
tiffs and  time  Is  hereby  expressly  waived, 
and  It  Is  agreed  that  this  petition  may  be 
heard  before  the  court  at  Vlnlta  on  Wednes- 
day, April  8,  3908." 

On  the  9th  day  of  April,  1908,  the  district 
court  for  Craig  county  heard  the  eald  peti- 
tion and  the  argument  of  counsel,  and  ren- 
dered Judgment,  nil  dldt,  in  part  as  follows, 
to  wit:  "Now  therefore  It  Is  hereby  order- 
ed, considered,  and  adjudged  by  the  court: 
That  the  said  petition  to  vacate  and  annul 
the  Judgment  complained  of  and  for  a  Judg- 
ment on  the  verdict  In  favor  of  the  defend- 
ant as  prayed  for  be,  and  the  same  Is  here- 
by, fully  sustained,  and  said  judgment  Is 
hereby  fully  annulled;  canceled,  and  forever 
vacated,  and  the  defendant  Is  given  judgm«it 
against  the  plaintiffs  In  the  sum  of  $58.40, 
together  with  6  per  cent  Interest  thereon 
from  and  after  February  22,  1906,  until  paid ; 
said  judgment  by  order  mine  pro  tunc  to  be 
of  October  26,  1906.  That  the  plaintiffs  are 
allowed  their  exceptions  and  given  30  days 
to  offer  amendments  and  suggestions.  The 
plaintiffs  are  allowed  5  days  to  submit  same 
to  court  for  allowment,  and  ezecntlon  Is  stay- 
ed  50  days  until  plaintiff  can  prepare  case- 
made  as  herein  mmttoned  and  set  fbrUi." 

An  appeal  was  prosecuted  from  such  Judg- 
ment 

Geo.  E.  McCuUotth.  tor  plaintiffs  In  error. 

WILLIAMS.  J.  (after  stating  the  facts  as 
above).  Section  4760  (chapter  66,  art.  22,  $ 
562),  Wilson's  Rev.  &  Ann.  St.  1903.  provides 
nine  different  grounds  upon  which  the  dis- 
trict court  may  vacate  or  modify  Its  Judg- 
ments or  orders  after  the  term  at  which  the 
Judgment  or  order  was  made.  Section  4762 
(chapter  66,  art.  22,  |  564),  Wilson's  Rev.  & 
Ann.  St  190S,  provides  that  the  proceedings 
to  vacate  or  modify  the  judgment  or  order, 
on  the  grounds  mentioned  In  subdivisions  4, 
5,  6,  7,  8,  and  9  of  said  section,  shall  be  by 
petition,  verified  by  affidavit,  setting  forth 
the  judgment  or  order,  the  grounds  to  vacate 
or  modify  it,  and  the  defense  to  the  action. 
If  the  party  applying  was  defendant  The 
second,  third,  and  fourth  grounds  alleged  lo 
the  petition  of  the  defendant  In  error  (de- 
fendant below)  are  based  on  the  fourth,  sev- 
enth, and  ninth  subdivisions  of  section  4760, 
supra.  No  defense  thereto  is  set  up  In  the 
petition.  That  Is  necessary.  Mosley,  Adm'r, 
V.  Southern  Mfg.  Co.,  4  Okl.  492,  46  Pac.  SOS. 
The  same  rule  applies  where  the  proceeding 
Is  In  equity  and  not  by  virtue  of  the  statute. 
Hockaday  et  oL  v.  Jones,  8  Okl.  156,  66  Pac. 
1054.  Further,  as  to  the  first  allegation, 
"for  irregularity  on  the  part  of  plaintiffs  and 
their  attorney,  Geoi^e  E.  McCuUoch,  In  ob- 
taining said  judgment,"  this  is  evidently  bas- 
ed on  subdivision  3  of  section  4760;  supra, 
and  was  not  traversed.    Neither  was  anj 
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motion  to  make  more  deSulte  and  certain 
or  demurrer  thereto  fll^.  The  question 
arises  as  to  whether  or  not  this  allegation 
will  sustain  the  Judgment  rendered  by  de- 
fault. In  the  case  of  Ladd  v.  Nystol,  63 
Kan.  23,  64  Pac.  9m,  Mr.  Chief  Justice 
Doster,  In  speaking  for  the  court,  said:  "It 
wUl  be  observed  that  the  last  two  of  the 
abovenauoted  allegations  of  fraud  were  of  the 
most  general  character.  No  specific  facts 
and  clrcumBtancea  were  stated  In  them,  and 
therefore  no  iMue  was  presented  by  such 
parts  of  the  petition.  The  decisions  are  full 
to  the  effect  that  general  averments  of  fraud 
and  illegality,  without  stating  the  facts  upon 
which  the  charges -are  based,  present  no  is- 
aue,  and  evidence  thereunder  Is  not  admissi- 
ble." In  the  case  of  State  ex  rel.  County 
Attorney  v.  Williams,  39  Kan.  517,  18  Pac 
727,  the  court  said:  "There  are  other  char- 
ges of  Illegality  In  the  petition ;  but  there 
are  no  accompanying  facts  to  Inform  the 
court  in  what  the  illegality  consists.  Allega- 
tions of  fraud  and  ill^lity,  without  a  state- 
ment of  the  fiicts  constituting  the  same,  are 
mere  l^al  condusious  and  of  no  force  in  a 
pleading.  No  lasue  Is  presaited  by  such 
aTermenta,  and  no  psoot  ia  admissible  there- 
under." This  case  was  cited  and  followed 
in  the  case  of  Kingman,  Pratt  &  Western 
Railroad  Co.  r.  Quinn,  45  Kan,  477,  25  Pac. 
106&  See,  also:  L.  L.  &  O.  R.  Go.  v.  Com'rs 
of  Douglas  Gonnty,  18  Kan.  169;  Clark  t. 
Dayton,  6  Neb.  192;  Pelton  t.  Bemis,  44 
Ohio  8t  01,  4  N.  B.  714 ;  Ockendon  T.  Barnes 
et  nx.,  43  Iowa,  615 ;  M.  &  C  B.  R.  Go.  t. 
Neighbors,  51  Miss.  412 ;  Smltli  T.  Lockwoodt 
18  Barb.  (N.  T.)  209 ;  Dame  v.  Cocbltl  Be- 
dnctltm  &  Improvement  Go.,  13  N.  M.  10.  79 
Pac  296;  Farrls  r.  Henderson,  1  Okl.  384, 
88  Pac.  380.  Whei%  a  declaration,  petition, 
or  complaint  Is  so  defective  that  a  general 
demurrer  thereto  before,  or  motion  lA  arrest 
after,  judgment,  sbould  be  sustained,  and 
judgment  is  rendered  thereon  by  default,  on 
review  in  an  appellate  court,  the  question  of 
the  Insufflclency  of  such  pleading  to  sustain 
the  Judgment  may  be  raised.  Under  the  fore- 
going authorities,  the  allegations  in  the  flrst 
paragraph  would  have  neither  been  su93clent 
agaiust  a  general  demurrer  or  motion  In  ar- 
rest, and  will  not  on  appeal  here  sustain  a 
Judgment  by  default 

As  to  the  fifth  ground,  that  the  court  was 
without  Jurisdiction,  etc,  it  has  been  held  ■ 
by  the  Supreme  Court  <jt  Arkansas  that 
where  a  judgment  has  been  rendered  on  the 
verdict,  and  a  motion  for  a  new  trial  filed 
within  due  time,  unless  the  same  is  disposed 
of  before  the  expiration  of  the  term,  such 
judgment  becomes  final.  Leigh  v.  Armor,  35 
Ark.  123;  Vallentlne  v.  Holland  et  ah,  40 
Ark.  338 ;  Kearney,  Assignee,  v.  Moose  et  al., 
37  Ark.  37;  Siloam  Springs  v.  McPhltrldge, 
53  Ark.  21,  13  S.  W.  137.  See,  also,  to  the 
same  effect,  Merrill  et  aL  v.  Martin  et  al.. 
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3  Ind.  T.  571,  64  S.  W.  539.  After  Hie  ex- 
piration of  the  term,  the  judgment  entered 
becomes  final  and  can  be  set  aside  only  In 
the  way  and  for  the  reasons  provided  by  sec- 
tions 2589  and  3360,  Ind.  T.  Ann.  St  1899 
(Mansf.  Dig.  8S  3909  and  SIKJ),  or  by  proceed- 
ing in  equity.  Turner  v.  Vaughan,  33  Ark. 
454;  Johnson  v.  Campbell,  52  Ark.  316,  12 
S.  W.  678;  State  National  Bank  v.  Neel,  53 
Ark.  110,  13  S.  W.  700,  iS  Am.  St  Rep.  186. 
But  It  is  insisted  by  the  plaintiff  In  error 
that  section  3382.  Ind.  T.  Ann.  St  1899 
(Mansf.  Dig.  S  6177),  which  provides  that, 
when  a  trial  by  Jury  has  been  had.  Judgment 
must  be  entered  by  the  clerk  In  conformity 
with  the  verdict  unless  it  Is  special,  or  the 
court  reserves  the  question  for  advice,  argu- 
ment aiid  consideration.  Section  3383,  Ind. 
T.  Ann.  St.  1899  (Mansf.  Dig.  S  6178),  provides 
that  where  the  verdict  is  special,  or  where 
there  has  been  a  special  finding  on  particular 
questions  of  fact  or  where  the  court  has  or- 
dered the  case  to  be  reserved,  it  shall  <«<• 
der  what  Judgment  shall  be  entered. 

In  this  case  a  motion  was  filed  by  the 
plaintiff  (plaintiff  In  error  here)  that  the 
verdict  be  amended  by  strildng  therefrom 
flndii^  4,  and  that  Judgment  be  rendered  up- 
on finding  1  of  the  special  verdict  This  mo- 
tion was  not  acted  upon  at  the  term,  bat  was 
continued  by  agreement  until  the  next  term. 
The  province  of  the  v^^lct  Is  to  declare  the 
facta  upon  which  the  Judgment  of  the  court 
Is  to  be  predicated.  Gray  v.  Phillips,  1  Mot- 
rlB  (Iowa)  430;  May  v.  Taylor.  22  Tex.  849; 
Darden  t.  Matthews,  22  Tex.  324,  The  spe- 
cial verdict  is  one  in  which  the  jury  state 
the  naked  facts  as  they  find  them  to  be  prov- 
ed, and  return  such  finding  to'the  court  for 
Its  Judgment  thereon  as  to  the  law.  29  Amer. 
&  Eng.  Enc  of  Law  (2d  Ed.)  p.  1028.  In  the 
case  of  First  National  Bank  of  Sturgla  v. 
Peck  et  al.,  8  Kan.  661  (2d  Ed.  445),  Mr. 
Justice  Brewer,  In  speaking  for  the  court 
said:  "What  Is  a  special  verdict?  Under  our 
statute  the  Jury  can  be  called  upon  to  re- 
spond In  three  ways:  By  a  general  verdict 
by  a  special  verdict  and  by  returning  an- 
swers to  particular  questions  of  fact  True, 
this  latter  mode  of  Interrogating  the  Jury 
can  be  resorted  to  only  In  conjunction  with 
the  first;  but  It  Is  nevertheless  a  distinct 
mode.  A  general  verdict  embraces  both  the 
law  and  the  facts.  It  states  the  result  of  the 
whole  controversy.  It  determines  the  ulti- 
mate rights  of  the  parties.  True,  the  jury  re- 
ceive the  law  In  the  Instructions  of  the  court ; 
but  they  apply  the  law  to  the  facts,  and,  hav- 
ing combined  the  two,  declare  the  reenlt" 

Under  the  practice  that  was  in  force  in  the 
Indian  Territory  prior  to  the  organization  of 
the  state,  the  verdict  of  the  Jury  could  be 
either  general  or  special.  Section  3346,  Ind. 
T.  Ann.  St  1899  (section  51iO,  Mansf.  Dig.). 
Until  Judgment  was  rendered  by  the  court  OQ 
tlie  special  verdict,  tiie  Issues  In  that  actiOD 
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bad  not  been  detennlned.  Section  3368,  Ind. 
T.  Ann.  St  1899  (section  6163.  ManBf.  Dig.). 
And  we  reacli  tlie  concIuBlon  that,  said  ac- 
tion not  bavlng  been  finally  determined  until 
Judgment  bad  been  entered  upon  the  verdict 
by  order  of  tbe  court,  the  continuance  of  the 
motion  to  amend  the  verdict  until  the  next 
term  was  valid,  and  that  the  court  bad  Juris- 
diction at  the  following  term  to  enter  Judg- 
ment upon  said  Q>eclal  verdict.  In  this  con- 
clusion we  seem  to  be  supported  by  tbe  case 
of  Slloam  Springs  v.  McPbltrldge,  53  Ark. 
21, 13  S.  W.  137,  wherein  It  Is  said:  "Its  Judg- 
ment upon  the  verdict  convicting  McPbltrldge 
became  final  at  the  end  of  the  fall  term,  and 
the  pendency  of  tbe  motion  for  new  trial 
and  In  arrest  and  tbe  order  suspending  ex- 
ecution of  the  Judgment  did  not  prevent  this 
result  Had  the  court  desired  to  reserve  tbe 
matter  of  the  motion  for  consideration,  It 
should  have  set  aside  the  Jndgment  at  the 
fall  term." 

As  to  whether  or  not  the  Judgment  entered 
by  the  district  court  on  the  3d  day  of  Jan- 
uary, 1008,  upon  the  special  verdict,  was 
j>roper,  that  question  la  not  propwly  before 
us ;  no  appeal  having  bean  prosecuted  there- 
from. 

The  Judgment  of  the  \ower  court  Is  re- 
versed, and  tbe  cause  r^anded,  with  in- 
structions to  set  aside  tbe  Judgment  entered 
on  the  9th  day  of  April,  A.  D.  1908,  vacat- 
ing the  Judgment  of  January  S,  19m,  and  to 
dismiss  the  petition  to  vacate,  as  tbe  plead- 
ings now  stand.  All  the  JmiticeB  concur. 


(26  Okl.  128) 

FT.  SMITH  &  W.  R.  CO.  v.  STATE  KAT. 

BAXK  OF  SHAWNEH 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1900.) 

Affeal  ANn  Ebbob  (S  635*)— DiBuiBSAif— De- 
fective Recobd. 

A  proceeding  In  error  brought  to  this  court 
on  a  case-made,  where  it  does  aot  appear  from 
the  record  or  otherwise  that  the  defendant  was 
preseut,  either  personally  or  by  counsel,  at  the 
•ettiement,  nor  that  notice  of  the  time  thereof 
was  serred  or  waived,  nor  the  date  of  the  sign- 
ing and  settlement,  nor  what  amendments  sug- 
gested were  allowed  or  disallowed,  will  be  dis- 
missed on  motion  of  the  defendant  In  error. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Elrror,  Dec  Dig.  |  636.«] 

(Syllabus  by  ttie  Gonrt) 

Brror  from  Pottawatomie  Oonnty  Court, 
B.  D.  Reasor,  Judge. 

Action  between  tbe  Ft  Smith  &  Western 
Railroad  Company  and  the  State  National 
Bank  of  Shawnee.  From  the  Judgment  the 
Railroad  Company  brings  error.  Dismissed. 

Charles  B.  Warner  and  Harry  P.  Warner, 
for  plaintiff  In  error.  Stanard*  Wahl  &  En- 
nlfl,  for  defendant  in  error. 

DUNN,  J.  August  11,  1909,  plaintiff  In  er- 
ror filed  Its  petition  In  error,  with  case-made 


attached.  In  tbe  ofilce  of  tbe  clerk  of  this 
court.  October  13,  1909,  counsel  for  defend- 
aot  lu  error  filed  a  motion  to  dismiss  the  same, 
enumerating  five  different  grounds.  As  we 
are  constrained  to  sustain  the  same  for  and 
on  account  of  the  third  proposition  present- 
ed, we  shall  not  advert  to  tbe  others. 

The  purported  case-made  Is  deficient  In  a 
great  many  particulars  other  than  those  men- 
tioned herein,  some  of  which  In  our  Judgment 
might,  under  the  liberal  rule  provided  imder 
an  act  of  tbe  legislative  assembly  of  the  ter- 
ritory of  Oklahoma  (Sess.  Laws  1905,  p.  322, 
c.  28),  providing  for  the  correction  of  court 
records  on  appeal,  he  corrected;  but,  to  our 
minds,  the  objection  Is  fatal  that  the  case- 
made  does  not  affirmatively  show  that  there 
was  any  service  made  or  notice  given  of  tbe 
time  and  place  when  and  where  tbe  case- 
made  would  be  offered  the  Judge  for  signing 
and  settling,  or  any  waiver  thereof,  nor  any 
showing  that  it  In  fact  took  place,  nor  any 
appearance  by  defendant  in  error,  as  contem- 
plated and  provided  for  in  section  544,  art 
22,  c.  66,  par.  4742,  Wilson's  Rev.  &  Ann.  St 
Okl.  1903.  The  general  rule  In  this  class  of 
cases  is  stated  in  section  233  of  Prof.  Bur- 
dick's  work  on  New  Trials  and  Appeals  as 
follows:  "It  Is  a  well-established  rule  that 
If  no  notice  of  the  time  of  settlement  Isi  giv- 
en or  waived,  and  there  is  no  appearance  of 
the  opposite  party,  either  In  person  or  by 
counsel,  tbe  case  so  settled  is  a  nullity."  The 
Supreme  Court  of  tbe  territory  of  Oklahoma 
or  of  tbe  state  do  not  seem  to  have  ever  pass- 
ed squarely  upon  this  proposition,  but  tbe 
text  quoted  Is  supported  by  a  uniform  line  of 
Blansas  authorities,  among  which  we  note 
the  following:  Weeks  t.  Medler,  IS  Kan. 
425;  M.,  K.  &  T.  Ry.  Co.  v.  Roach  et  al.,  18 
Kan.  592;  SafTord  et  al.  v.  Turner,  53  Ean. 
728,  37  Pac.  121;  Chicago  &  Atchison  Bridge 
Co.  V.  Fowler,  55  Kan.  17,  39  Pae.  727;  Chris- 
tie V.  Carter,  56  Kan.  166,  42  Pac.  708. 

In  the  case  at  bar  It  appears  that  counsel 
for  plaintiff  in  error  served  the  case-made  on 
counsel  for  defendant  in  error  for  the  pni> 
pose  of  allowing  him  to  suggest  amendments, 
and,' although  challenged,  for  the  purpose  of 
this  proceeding  It  will  be  assumed  that  this 
stfvlce  was  made  within  time.  Thereafter 
counsel  for  defendant  in  error  retmrned  the 
case-made  to  counsel  for  plaintiff  In  error, 
suggesting  eight  different  amendments.  These 
amendments  with  the  case-made,  as  appears 
from  the  same,  were  received  by  counsel  for 
plaintiff  in  error  on  tbe  17th  day  of  October, 
1908.  On  the  20th  day  of  October,  1908,  from 
a  copy  of  a  letter  which  counsel  for  plaintiff 
in  error  asserts  was  written  by  himself  to 
counsel  for  defendant  in  error.  It  is  stated: 
"I  have  no  objections  to  offer  to  tbe  amend- 
ments which  yon  suggest,  and  I  therefore  did 
not  tbiuk  it  necessary  for  me  to  come  to 
Shawnee  and  go  over  the  same  with  yon. 
However,  I  have  no  objections  to  your  asslst- 
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tag  Judge  Beasor  In  maldng  tbe  correctlODS 
If  you  desire  to  do  so."  Oounsel  for  plaintiff 
in  error  likewise  wrote  a  letter  to  the  Judge 
by  whom  the  case  was  tried,  In  which  he 
stated  that  he  agreed  to  the  suggested  ameud- 
ments,  suggesting  that  tbe  stenographer  com- 
ply therewith,  and  requesting  the  Judge  to 
sign  the  certlflcate  which  be  found  annexed 
to  the  recOTd.  The  paper  calling  attention  to 
the  suggested  amendments  was  attached  to 
the  case-made,  but  the  amendments  were  nev- 
er made  or  entered,  and  there  Is  nothing  to 
show  that  they  were  considered  by  the  Judge 
In  settling  the  case  and  signing  the  certifi- 
cate to  the  case-made,  and  it  does  not  appear 
when  It  was  algned,  except  that  It  was  Octo- 
ber, 1908,  and  no  other  notice  of  any  kind  or 
character  Is  claimed  to  have  been  given  coun- 
sel for  defendant  In  error  as  to  the  time 
and  place  of  the  signing  and  settlement  of 
the  case-made,  nor  Is  It  shown  to  bare  been 
waived.  To  our  minds  the  foregoing  Is  whol- 
ly Insufficient  to  vest  this  court  with  jurisdic- 
tion to  review  the  errors  complained  of.  The 
Jurisdiction  of  a  trial  Judge  to  settle  and  sign 
a  case-made  Is  a  special  and  a  limited  one, 
and  It  only  arises,  as  Is  said  by  the  Supreme 
Court  of  the  state  of  Kansas  In  the  case  of 
Weeks  v.  Medler,  supra,  "under  the  circum- 
stances 8i>ecifled  by  law."  The  entire  quota- 
tion In  which  this  appears  Is  as  follows: 
"The  Jurisdiction  of  the  Judge  to  settle  the 
case  is  a  special  and  limited  Jurisdiction, 
which  only  arises  at  the  times  and  under  the 
circumstances  specified  by  law;  and.  In  the 
absence  of  any  appearance  of  the  opposite 
party,  or  a  waiver  of  amendments.  It  should 
appear  from  the  record  that  tbe  case  had 
been  duly  served,  and  that  amendments  had 
been  suggested  or  waived,  or  that  such  op- 
posing party  had  notice  of  the  time  and  place 
of  the  settling  of  the  case.  In  other  words, 
the  record  should  show  affirmatively  the  pre- 
vious steps  necessary  to  the  settlement  of 
the  case,  In  the  atNsence  of  the  appearance  or 
waiver  thereof  by  the  opposing  party."  The 
case  was  dismissed.  To  the  same  effect  is 
the  holding  in  the  case  of  Mlssonrl,  Kansas 
&  Texas  Railroad  Company  v.  Roach  et  al., 
supra.  In  which  Judge  Brewer,  who  prepared 
the  same,  dealing  with  this  question,  said: 
"Here  the  record  falls  to  show  any  notice  to 
the  opposite  party  of  the  time  and  place  of 
the  settling  of  the  case,  any  appearance  or 
waiver  by  such  party,  or  the  time  in  which 
the  case  was  in  fact  settled.  For  aught  the 
record  discloses.  It  may  have  been  signed 
and  settled  tbe  very  day  the  copy  was  serv- 
ed on  opposing  counsel,  as  In  Weeks  v.  Med- 
io*, and  without  giving  them  the  three  days 
In  which  to  suggest  amendments.  It  no- 
where appears  that  the  Judge  considered  any 
amendments,  or  that  any  were  suggested,  or 


that  conneel  had  none  to  safest,  or  that  they 
had  waived  In  any  manner  their  right  to  sug- 
gest them." 

The  preparation  of  the  case  to  be  filed  In 
this  court  is  primarily  the  duty  of  counsel 
for  plaintiff  In  error.  It  is  his  duty,  If  bring- 
ing a  complete  case-made  of  the  entire  pro- 
ceedings to  this  court,  to  insert  therein  all 
the  proceedings  of  the  trial,  and  If  be  seeks 
to  bring  here  so  much  of  the  record  only  as 
will  present  the  question  at  Issue,  then  It  is 
his  duty  to  bring  all  of  the  proceedings  which 
bear  upon  IL  It  is  the  duty  of  counsel  for 
defendant  In  error,  on  receiving  the  case- 
made,  to  offer  such  amendments  as  he  deems 
essential  to  present  any  fact  of  Importance 
to  him  not  shown  by  the  case  as  presented 
to  him.  These  amendments.  If  agreed  to  by 
counsel  for  plaintiff  In  error,  should  then  be 
prepared  and  Inserted  in  the  case-made  Just 
as  suggested.  Whereupon  notice  of  time  and 
place  of  submitting  the  same  to  the  Judge,  In 
accordance  with  the  time  previously  fixed  by 
the  court  or  Judge  who  tried  the  case,  should 
be  given,  and  evidence  thereof  made  a  part 
of  the  case-made.  At  the  time  and  place  fix- 
ed therein,  or  at  such  further  time  or  place 
as  may  be  fixed  by  notice,  it  Is  the  duty  and 
right,  unless  waived,  of  both  counsel  to  ap- 
pear before  the  Judge  to  aid  In  the  final  set- 
tlement of  the  record  as  it  Is  to  be  ultimately 
submitted  to  the  court  One  of  the  rights  to 
which  coonsel  for  defendant  In  error  la  en- 
titled, and  of  which  he  cannot  be  arbitrarily 
deprived  in  such  cases,  is  this  notice  of  the 
time  and  place  of  settlement  of  the  case- 
made.  Lament  t.  Williams,  43  Kan.  5S8.  23 
Pac.  692. 

It  follows  In  the  case  at  bar,  amendments 
having  been  suggested,  and  there  being  no 
notice  given  of  the  time  or  place  of  the  sign- 
ing and  settlement  of  the  case-made  herein, 
and  the  same  not  having  been  waived,  and 
cotmsel  for  defendant  in  error  Insisting  upon 
their  rights  In  this  regard,  that  tbe  motion 
to  dismiss  must  be  sustained.  Nor  will  the 
statute  of  referred  to  relieve  plaiutlfl 
In  error  on  this  matter.  To  give  It  the  force 
contended  for,  no  service  of  the  case-made 
could  be  required,  nor  any  timely  suggestion 
of  amendmmts  ever  be  insisted  on,  and  plain- 
tiff In  error  could  make  up  what  he  wished 
for  a  case-made,  present  It  without  notice  to 
the  Judge  who  tried  the  case,  have  it  signed, 
settled,  and  filed,  and  then  say  to  the  de- 
fendant In  error:  If  this  does  not  suit  you, 
go  to  the  Supreme  Court,  or  a  Justice,  and 
secure  permission  to  amwd  it  at  your  own 
expense  and  delay.  This  is  certainly  not  the 
law. 

ELANB.  O.  J.,  and  TURNBIB,  WU^AMS 
and  HAYES,  JJ.,  ooncor. 
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WALEEB  T.  BOWMAN  et 
(Sapxeme  Court  of  Oklaboma.   tiov.  11,  1909.) 
A^&TBACTS  or  Titus     8*)  —  Bond  or  Ab- 

STBACTEB— LlABZUTT — PIAA.DIKO. 

A  petition,  in  an  action  upon  the  bond  of  a 
firm  of  abstracters  to  recover  damages  alleged  to 
have  been  Bustained  by  reason  of  an  error  in  an 
abstract  of  title  to  real  estate,  that  stated  tbe 
facta  upon  which  the  damages  are  predicated  as 
follova:  'TThis  plaintiff,  relying  upon  the  ab- 
stract of  title  furnished  hj  said  defendants,  did 
covenant  and  agree  to  warrant  and  defend  the 
title  to  said  property  against  the  liena  of  all 
Iiersona  whatsoever.  That  itt  ozder  to  protect 
the  property  so  parcbased  from  this  pudntiff, 
■aid  B.  T.  Scott  was  compelled  to  pay,  and  did 

Eay  to  the  clerk  of  the  district  court  of  Okla- 
onm  county,  Okl.  T..  the  sum  of  $210.05  in  or- 
der to  prevent  the  selling  of  said  property  under 
execntlon  whereby  this  plaintiff  became  liable 
to  pay  to  said  B.  T.  Scott  the  said  sum  of  mon- 
ey"—does  not  state  facta  sufficient  to  show  that 
the  plaintiff  sustained  »:taal  injury,  and  a  de- 
murrer thereto  was  property  mistained. 

[Ed.  Note.— For  other  cases,  see  Abstnets  of 
Title.  Cent.  Dig.  1  6;  DecTs^  |  8.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court;  Oklahoma  Coun- 
ty ;  Qeo.  W.  Clark,  Judge. 

Action  T.  J.  Walker  against  O.  J.  Bow- 
man and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

S.  A.  Horton,  for  plaintiff  In  error.  H.  R. 
Winn,  for  defradants  in  error. 

KANE,  C.  J.  This  was  an  action  by  the 
plaintiff  in  error,  plaintiff  below,  against  tbe 
defendants  in  error,  defendants  below,  to 
recover  damages  for  alleged  failure  of  tbe 
defendants  to  show  on  an  abstract  made  by 
them  as  abstracters  certain  incumbrances  or 
liens  alleged  to  exist  against  a  certain  piece 
of  property  for  which  the  plaintiff  hired 
them  to  make  an  abstract  ITpon  trial  in 
the  district  court,  a  demurrer  to  the  peti- 
tion was  Bostalned,  and,  tbe  plaintiff  elect- 
li^  to  stand  on  his  petition,  judgment  was 
rendered  against  him  for  costs,  to  reverse 
which  he  commenced  this  proceeding  In  er- 
ror in  this  court. 

The  auction  of  his  petition  whereby  he 
attempts  to  set  up  the  measure  of  his  dam- 
age and  the  acts  upon  which  it  is  predicated 
Is  as  follows:  "That  on  December  7,  1903, 
an  execution  was  issued  in  pursuance  to  said 
Judgment,  and  said  lots,  attached  as  afore- 
said, were  ordered  to  be  sold  to  satisfy  said 
judgment  and  costs.  That  said  liens  of  said 
attachment  and  said  judgment  were  not  and 
had  not  been  removed.  That  on  or  about 
the  81st  day  of  August.  1903,  this  plaintiff 
sold  and  conveyed  said  property  by  war- 
ranty deed,  the  consideration  of  which  was 
$975,  to  one  6.  T.  Soott,  wherein  this  plain- 
tiff, relying  upon  tbe  abstract  of  title  fur- 
nished by  said  defendants,  did  covenant  and 
agree  to  warrant  and  defend  tbe  title  to  said 
property  against  the  liens  of  all  persons 


whatsoever.  That,  In  wder  to  protect  tbe 
property  so  purchased  from  this  plaintiff, 
said  B.  T.  Scott  was  compelled  to  pay,  and 
did  pay  to  the  clerk  of  tbe  district  court  of 
Oklahoma  county.  OU.  T„  tiie  smn  of  $216.- 
05  in  ordw  to  prevent  the  selling  of  said 
property  under  execution,  whereby  this  plain- 
tiff became  liable  to  pay  to  said  B.  T.  Scott 
the  said  sum  of  money." 

The  proTlsiott  of  law  under  which  this 
suit,  was  brought  (section  1.  c.  1,  Wilson's 
Rev.  &  Ann.  St  Okl.  1003),  provides  that  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  hold  themselves  out  as  ab- 
stracters, and  to  engage  in  the  business  of 
abstracting  title  to  real  estate  in  any  of  the 
counties  of  the  territory  of  Oklahoma,  with- 
out first  having  executed  and  filed  with  the 
county  clerk  of  tbe  county  in  which  said 
person,  firm,  or  corporation  Intends  to  en- 
gage in  the  business  of  abstracting,  a  Irond, 
to  be  approved  by  the  board  of  county  com- 
missioners of  said  county,  with  three  or  more 
good  and  sufficient  sureties  residing  In  the 
county,  and  worth  not  less  than  double  the 
amount  oC  the  bond  over  and  above  all  debts, 
liabilities,  and  exemptions,  In  the  sum  of 
$5,000,  conditioned,  etc.  The  same  section 
further  provides  that  any  person,  firm,  or 
corporation  who  shall  execute  and  file  said 
twnd  of  $5,000  for  said  purpose,  shall,  to- 
gether with  the  sureties  thereon,  be  liable' 
on  said  bond  to  the  territory  of  Oklahoma 
In  the  penalty  of  $100 ;  and  to  any  county  or 
person  who  shall  be  in  any  way  damaged  by 
any  mutilation.  Injury,  or  destruction  of  any 
record  or  records  of  tbe  several  county  of- 
fices to  which  he  or  they  may  have  access, 
to  the  amount  of  damage  actually  done  said 
county  or  person ;  and  to  any  person  or  per- 
sons for  whom  be  or  they  may  compile,  make, 
or  furnish  abstracts  of  title,  to  the  amount 
of  damage  done  to  said  person  or  persons 
by  any  Incompleteness,  Imperfection,  or  er- 
ror made  by  said  person,  firm,  or  corpora- 
tion, In  compiling  said  abstract 

Coonsd  for  defendant  in  error  contends 
that  the  foregoing  excerpt  from  the  iwtJtlon 
does  not  show  that  the  plaintiff  suffered  ac- 
tual damage  In  consequence  of  any  breach 
of  duty  on  the  part  of  the  abstracter,  and 
that  therefore  he  has  no  cause  of  action; 
In  other  words,  that  the  mere  apprehension 
that  she  may  some  time  In  the  future  have 
to  pay  Scott  tbe  amount  that  he  was  requir- 
ed to  pay  In  order  to  clear  the  title  does  not 
entitle  her  to  recover  damages  against  the 
abstracters.  This  contention  seems  to  be 
supi>orted  by  the  authorities.  In  the  case 
of  Equitable  Building  &  Loan  Ass'n  v.  Bank 
of  Commerce  &  Trust  Co.,  118  Tenn.  678,  102 
S.  W.  901,  12  L.  R.  A.  (N.  S.)  449,  a  Tennes- 
see case  (1907),  It  is  held  that  If  there  Is  In 
fact  an  error  in  tbe  abstract,  and  through 
reliance  upon  It  the  customer  has  sustained 
Injury,  he  may  hold  the  abstracter  liable 
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therefor  to  the  extent  of  the  Injury  sustaln- 
.ed,  and  cites  In  support  of  thlB  doctrine:  Na- 
tional Savings  Bank  v.  Ward,  100  U.  S.  195, 
25  L.  Ed.  621 ;  Banker  v.  Caldwell,  3  Minn. 
M  (Gil.  46);  Kane  v.  Rlppej-,  22  Or.  296, 
23  Pac.  180;  Helnsen  v.  Lamb,  117  111.  549, 
7N.  B.  75;  and  numerous  other  cases.  Coun- 
sel for  plalntiflF  In  error  admits  the  general 
rule,  bnt  contends:  That,  having  alleged  a 
breach  of  contract,  a  demurrer  would  not 
lie,  even  though  nominal  damages  only  could 
be  recovered ;  that  nominal  damages  would 
carry  with  It  the  costs;  and  that  therefore 
he  should  have  been  permitted  to  have  re- 
covered nominal  damages  and  the  costs  In 
this  case.  This  Is  not  the  rule.  Where  the 
gist  of  the  action  is  pecuniary  damage,  and 
no  such  damage  has  been  sustained  by  plain- 
tiff, the  Judgment  should  be  for  the  defend- 
ant, and  not  for  nominal  damages.  Commer- 
cial Bank  of  Albany  v.  VIsscher  Ten  Eyck, 
48  N.  T.  305;  Sedgwick  on  the  Measure  of 
Damages,  p.  45.  It  seems  to  us  this  rule 
Is  applicable  where  the  allegatlcms  of  the 
petltlcm  state  facts  showing  nominal  damages 
only. 

'  The  Judgment  of  the  coart  below  must  be 

aflSrmed. 

DUNN,  WILLIAMS,  dAYBS,  and  TDBN- 
BB^  JJ^  concur. 


(26  Okl.  172) 

HUGHES  T.  BHODES. 

(Supreme  Court  of  Oklahoma.    Nor.  9.  1909.) 

Appbat.  ANn  Ebbob  (8  323*)— DEraor  or  Pai- 
Tiss— Jurisdiction  . 

The  absence  of  a  party  to  a  joint  judgment 
who  will  necessarily  be  affected  by  a  reversal 
thereof  defeats  the  jurisdiction  of  the  appel- 
late court,  and  prevents  a  review  of  the  judg- 
ment. 

[Ed.  Notor-For  other  cases,  see  Appeal  and 
B^r,  Cent.  Dig.  {  1802;  Dea  Dig.  |  823.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Washita  Conn- 
iy;  James  R.  Tolbert,  Judge. 

Action  by  A.  L.  Rhodes  against  James  S. 
Hughes,  administrator  of  James  S.  Hughes, 
Sr.  Judgment  for  plaintiff.  Defendant 
brings  error.  Dismissed. 

J.  H.  Cllne  and  B.  M.  Bradley,  for  plaintiff 
In  error.  B,  B.  Forest,  for  defoidant  In  er- 
ror. 


TURNER,  J.  On  July  14,  1905,  A.  L. 
Rhodes,  defendant  in  error,  sued  J.  S.  Hugh- 
es, Benjamin  Hughes,  and  J.  8.  Hughes,  Sr., 
in  the  district  court  of  Washita  county,  on 
two  certain  promissory  notes  for  $100  and 
$300,  respectively,  dated  October  13,  1003, 
payable  to  Forest  &  Smith  and  by  them  in- 
dorsed to  plaintiff.  Defendants  filed  an- 
swer to  which  plaintiff  replied,  and  on  No- 


vember 1.  1905,  the  death  of  J.  S.  Hughes, 
Sr.,  was  suggested  and  leave  granted  by  the 
court  to  substitute  J.  S.  Hughes,  his  qpedal 
administrator,  as  a  party  defendant  to  the 
suit  On  November  9,  1906,  an  ancillary  at* 
tachment  issued,  which  was  levied  upon  cer- 
tain real  estate  In  said  county.  On  Novem- 
ber 13,  1906.  the  cause  came  on  for  trial, 
which  was  objected  to  by  defendant  J.  S. 
Hughes  for  the  reason  that  no  notice  of  ap- 
plication to  revive  said  action  had  been  serv- 
ed on  him  as  such  special  administrator, 
which  said  motion  was  by  the  court  (Hon. 
M.  C.  Garber,  Judge)  sustained.  On  Sep- 
tember 18.  1907,  plaintiff  filed,  a  motion  to 
revive  the  action  against  J.  S.  Hughes,  as  ad- 
ministrator of  J.  S.  Hughes,  Sr.,  which,  on 
December  7,  1907,  was  resisted  by  aflldavlt 
filed  by  said  special  administrator  on  the 
ground  that  more  than  one  year  had  elapsed 
since  the  death  of  his  Intestate  and  its  sug- 
gestion to  the  court  and  the  appointment  of 
said  special  administrator.  On  December  9, 
1907,  by  leave  ot  court  (Hon.  James  R.  Tol- 
bert, Judge),  plelntlflt  withdrew  bis  motion  of 
Septemt>er  18, 1907,  to  revive  said  action,  and 
on  the  same  day  it  was  by  the  court  ordered 
that  notice  of.  the  order  of  November  1,  1905, 
purporting  to  substitute  said  special  admin- 
istrator as  party  defendant  be  served  np- 
on  him,  which  later  was  attempted  to  be 
done.  On  February  10,  1908,  J.  S.  Hughes 
appearing  for  himself,  and  not  as  fecial 
administrator,  moved  the  court  to  dismiss 
said  salt  as  to  him,  on  the  ground  that  he 
had  been  adjudged  a  bankrupt,  that  the 
claim  sued  upon  had  been  listed  by  him 
among  the  claims  of  his  creditors,  and  that 
said  bankrupt  proceedings  was  then  pending 
In  the  United  States  District  Court  for  the 
Western  District  of  Oklahoma,  and  on  Feb- 
ruary 12,  1908,  moved  the  court  to  dismiss 
the  action  against  him  as  special  administra- 
tor for  want  of  revivor.  These  motloiu  seem 
not  to  have  been  passed  upon ;  but  on  Febru- 
ary 4, 1908,  the  cause  coming  on  for  trial,  de- 
fendants appearing  not,  plaintiff  waived  a 
jury  and  submitted  the  issues  to  the  court, 
who  held  the  suit  to  be  properly  revived  as 
to  defendant  J.  S.  Hughes,  administrator  of 
the  estate  of  J.  S.  Hughes,  Sr.,  and  rendered 
a  Joint  Judgment  in  favor  of  plaintiff  and 
against  the  defendants  J.  S.  Hughes  and  Ben- 
jamin Hughes  and  J.  S.  Hughes'  as  special 
administrator  of  J.  S.  Hughes,  Sr.,  for  $608, 
principal  and  Interest,  and  $60.80  attorney's 
fees  and  costs,  sustained  said  attachment, 
declared  said  debt  a  Hen  upon  the  attached 
property,  and  ordered  It  sold  to  satisfy  the 
same.  On  February  24,  1908,  J.  S.  Hughes, 
as  such  special  administrator,  filed  a  motion 
to  set  aside  said  Judgment  for  the  reason 
that  said  suit  had  not  been  revived  as  to  him, 
which  said  motion  was,  on  the  same  day.  by 
the  court  overruled,  to  which  defendant  ex- 
cepted and  brings  the  case  here. 
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Varloas  errors  have  been  assigned;  but 
as  the  Judgment  la  Joint  against  J.  S.  Hughes, 
Benjamin  Hughes,  and  J.  S.  Hughes  as  spe- 
cial administrator  to  J.  S.  Hughes,  Sr.,  de- 
ceased, and  only  the  latter  is  a  party  to  this 
proceeding  in  error,  we  cannot  consider  any 
of  them.  Wedd  t.  Gates  et  al.,  15  Okl.  602, 
82  Pac.  808;  Strange  et  al.  t.  Crlsmon,  98 
Pac.  987;  Welsbeuder  et  al.  v.  School  Dis- 
trict (recently  decided  by  this  court,  but  not 
officially  reported)  108  Pac.  639.  In  Great 
Western  Mfg.  Co;  t.  Richardson,  57  Kan. 
661,  47  Pac  637,  the  court  said:  "The  rule 
is  well  settled,  and  has  often  been  enforced 
tills  court,  that  all  persons  against  whom 
a  Joint  Judgment  has  been  rendered  must  be 
made  parties  to  a  proceeding  to  reverse  such 
Judgment,  and  a  failure  to  Join  any  of  them, 
either  as  plalntifTs  or  defendants,  is  ground 
for  the  dismissal  of  the  case."  See,  also: 
McPhereon  t,  Storch,  49  Kan.  313,  30  Pac. 
480 ;  Loan  Co.  v.  Lumber  Co.,  53  Kan.  677,  87 
Pac.  132 ;  Norton  v.  Wood,  55  Kan.  559,  40 
Pac.  911 ;  .  InTestment  Co.  v.  National  Bank, 
56  Kan.  49,  42  Pac.  321;  Bain  t.  Conn.  M. 
Life  Ins.  Co.,  3  Kan.  App.  346,  40  Pac.  817; 
Bonebrake  r.  .^na  Life  Ins.  Co.,  3  Kan.  App. 
708,  41  Pac.  67.  In  Norton  t.  Wood,  supra. 
Wood  brought  suit  against  John  Norton,  Wil- 
liam .Muff,  and  Henry  Muff  tp  recover  Judg- 
ment upon  a  promissory  note  executed  by 
William  Muff  to  him  and  to  foreclose  a  mort- 
gage ou  real  estate  securing  the  same.  The 
petition  alleged  a  conveyance  of  the  land  to 
Norton  and  Henry  Muff  for  which  they 
agreed  to  pay  the  amount  due  Wood.  Per- 
sonal service  was  secured  on  the  two  for- 
mer, but  Henry  Muff  was  not  served.  Later 
Wood  obtained  personal  Judgment  by  default 
against  said  Norton  and  William  Muff  and  a 
decree  foreclosing  said  mortage.  Subsequent- 
ly Norton  appeared  and  filed  a  motion  to  va- 
cate said  personal  Judgment  as  to  him  on 
certain  grounds,  which  said  motion  was  over- 
ruled, and  Norton  excepted  and  presented  bis 
petition  in  error  to  the  Supreme  Court  for 
reriew.  In  that  court  Wood  moved  to  dis- 
miss the  case  because  William  Muff  was  not 
made  a  party.  The  court  In  passing  said,  In 
effect,  that  as  the  Judgment  was  Joint,  after 
exhausting  the  mortgaged  property,  if  any- 
tiilng  remained  due,  execution  might  run 
against  both  Judgment  debtors,  and.  If  col- 
lected from  one,  he  would  be  entitled  to  con- 
tribution against  the  other,  and  that,  such 
being  the  case,  the  other  was  a  necessary 
party  to  the  appeal,  and  sustained  the  mo- 
tion. And  so  we  say  in  this  case  that,  as 
the  other  two  defendants  not  joining  in  this 
appeal  would  be  manifestly  affected  hy  a 
rerersalf  they  should  have  been  made  par- 
ties thereto. 

Th^r  absoice  as  such  defeats  our  Ju- 
rlsdlctimi  to  review  said  Judgment,  and  for 
tbat  reaMui  this  appeal  is  dismissed.  All  the 
Justices  concur. 


(X  Okl  ia&) 
QUEEN  INS.  CO.  OF  AMERICA  t. 
COTNBX  et  al. 
(Suprema  Gonrt  of  Oklahoma.    Nor.  9^  1909.) 

1.  CouitTs  (i  202*)  —  Pbobatb  CoxnTs  — Tnu 

— TRANSCRIPT-tlORBEGTlON. 

Under  section  1881.  Wilson's  Eev.  ft  Ann. 
u  J™  *PI**1»  when  qneBtions  of  fact  may 

be  retried,  from  the  final  Jud^ent  of  a  pro- 
bate court,  as  such  court  existed  under  the  laws 
of  Oklahoma  Territory,  could  be  prosecuted  to 
the  district  court  ot  the  county  in  the  manner 
and  form  of  apfKals  from  the  Jostles  of  the 
peace. 

(a)  Such  an  appeal  coold  be  taken  by  the  de- 
fendant within  10  days  from  the  rendition  of 
the  judgment,  by  entering  into  a  sufficient  un- 
dertaking in  favw  of  the  advetae  party. 

(b)  It  was  not  necessary  that  the  transcript 
in  such  appeal,  properiy  certified,  should  be 
filed  with  the  district  court  within  the  pre- 
scribed 10  days. 

(c)  Where  such  appeal  Is  taken  in  due  time 
entering  into  su<^  undertaking,  and  the  cer^ 

tificate  of  the  probate  judge  or  clerk  of  such 
court  as  to  the  transcript  is  defective,  the  party 
sppcalin^  upon  making  timely  application  to 
the  district  court  to  have  the  same  corrected, 
should  be  permitted  to  do  so. 

[Ed.  Note.~For  other  cases,  see  Courts,  Dee. 
Dig.  S  302.*] 

2.  Appeal  a:sd  Ebbob  (J  171*)— Thkobt  or 
Causb— Charoe  on  Appeal. 

A  party  will  not  be.  permitted  to  have  an 
appeal  dismissed  on  one  ground,  and  on  review 
in  this  court  t^e  a  new  bold,  and  suBtain  on 
another  ground  such  order  of  dismissal,  unless 
it  goes  to  an  entire  want  of  Jniisdietion  of  tile 
lower  court. 

(a)  Especiallj  Is  such  the  case  when  the  al- 
leged additional  gronnd  was  susceptible  of  being 
cured  in  the  lower  court  by  amendment 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Di?.  SS  1053-1069,  1161-1165;  • 
Dec.  Dig.  S  171.*] 

(Syllabus  by  the  Court) 

Error  from  I>Iatrlct  Gonrt,  Oomantilie  Ooun- 
ty;  J.  T.  Johnson,  Trial  Judge.. 
-  Action  by  J.  D.  Cotney  and  othmm  agaloBt 
the  Queen  Insurance  Compaur  ot  America. 
From  an  order  dismissing  an  appeal  from  tite  ' 
probate  court  on  aj^eal  from  a  Judgmmt  far 
plaintiffs,  defendant  brings  error.  Bevened, 
with  inslructions. 

Fulton,  Stringer  ft  Grant  for  plaintiff  in 
error.    J.  L.  Uamon  and  Chas.  Mltachrlch,  ■ 
for  defendants  In  error. 

WILLIAMS,  J.  Under  the  law  as  It  ex- 
isted at  the  time  of  the  organization  of  the 
state  government,  an  appeal  from  the  final 
Judgment  of  a  probate  court,  when  questions 
of  fact  were  to  be  retried,  could  be  prosecut- 
ed to  the  district  court  of  the  county  In  the 
manner  and  form  as  appeals  from  the  Judg- 
ment of  the  Justice  of  the  peace.  Sectitm 
1881  (chapter  22,  art  15.  8  405)  Wilson's  Kev. 
&  Ann.  St  1903.  Such  an  appeal  Is  taken  by 
the  defendant  within  10  days  from  the  r«- 
dlttou  of  the  Judgment,  entering  Into  an  under- 
taking In  favor  of  the  adverse  party,  with  at 
least  one  good  and  sufficient  suretyt  to  be  ap- 
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looved  hy  Qie  probate  Judge,  In  a  sam  not 
leaa  than  doable  the  amount  of  the  judgment 
and  costs,  conditioned  as  required  bj  the  stat- 
ute flection  5045  (chapter  67,  art  10,  |  118) 
Wilson's  Rev.  &  Ann.  St.  1^03.  The  appeal 
fa)  taken  upon  the  filing  and  approval  of  the 
undertaking  as  provided  In  the  foregoing  sec- 
t!<m,  and  It  la  not  required  that  the  transcript 
shall  be  filed  with  the  district  court  within 
the  10  days.  And  when  the  same  is  taken  In 
due  time  1^  entering  into  a  bond,  and  the 
certificate  of  the  probate  Judge  or  clerk  as 
to  the  transcript  filed  In  the  district  court  Is 
defective,  the  party  appealing,  upon  making 
timely  application  for  Its  correction,  should 
be  permitted  to  have  the  same  made.  Seci 
tlon  6046  (chapter  67,  art  10,  S  119)  WUaon's 
Rev.  &  Ann.  St  1903 ;  St  L.  4  S.  F.  R.  R. 
Go.  V.  Hurst  52  Kan.  609,  35  Pac.  211-;  St 
L..  L.  &  D.  R.  R.  Co,  V.  Wilder,  17  Kan.  (2d 
Ed.)  239 ;  Bond  v.  White,  24  Kan.  46 ;  Haas 
V.  Lees.  18  Kan.  449 ;  Struber  v.  Rohlfs,  36 
Kan.  202,  12  Pac.  830;  St  L.,  K.  &  S.  W. 
Ry.  Co.  V.  Morse,  50  Kan.  99,  31  Pac  676. 

It  is  further  insisted  by  the  defendant  In 
error  that  the  appeal  bond  was  defective  In 
that  it  does  not  show  to  what  court  it  was 
Intended  tbe  appeal  should  be' taken,  and  that 
the  bond  should  have  been  In  '^e  pena.\  sum 
of  $1,113,  instead  of  $1,100,  and  that  the 
appeal  was  not '  prosecuted  with  diligence. 
Tbe  motion  to  dismiss  was  on  tbe  ground 
that  "no  proper  transcript  of  tbe  proceedings 
In  said  cause  in  tbe  probate  court  of  Co- 
manche county,  Oklahoma,  wherein  said  cause 
was  first  tried,  and  from  which  court  the 
same  was  appealed  to  this  court,  haS  been 
filed  in  this  court  and  that  by  reason  of  the 
failure  to  file  such  transcript  within  the  time 
allowed  by  law,  this  court  has  never  acquire 
ed  jurisdiction  of  said  cause."  Tbe  Journal 
«itry  recited:  •   ♦   The  plaintiffs,  by 

their  attorneys,  presented  their  motion  to  dis- 
miss the  appeal  in  this  case;  and,  the  same 
having  been  reed  by  the  court,  and  It  appear^ 
Ing  to  the  court  that  the  certification  of  the 
transcript  herein  filed  Is  not  in  form  as  re- 
quired by  law,  the  court  being  fully  ad- 
vised, Is  of  ttie  opinion  that  said  motion  is 
well  taken.  It  Is  therefore  In  all  things  sus- 
tained." The  d^eudants  In  error  will  not  be 
permitted  to  have  the  appeal  dismissed  by 
the  lower  court  on  one  ground,  and  in  this 
court  to  take  a  new  hold  and  sustain  the  or- 
der of  dismissal  on  another  ground,  nnless 
it  goes  to  show  an  entire  want  of  Jorlsdlctlon 
of  the  district  court  Harris  v.  First  National 
Bank  of  Bokchlto,  21  Okl.  189.  95  Pac.  781; 
Ohio  ft  Miss.  R.  R.  Go.  V.  McCarthy,  96  U.  S. 
258,  24  U  Ed.  693.  And  it  is  especially  In 
this  case,  when  the  alleged  additional  defect 
was  susceptible  of  being  cured  in  the  lower 
court  by  amendment.  See  section  5052  (chap- 
ter 67.  art  10,  |  125)  Wilson's  Rev.  &  Ann. 
St  1903;  St  L.  &  S.  V.  R.  R.  Co.  v.  Hurst, 


supra;  and  a  E.  ft  W.  R.  Co.  t.  AUleDft 
Town-Site  Co.,  42  Kan.  97,  21  Pac  U12. 

The  Judgment  of  the  lower  conrt  Is  te- 
versed,  with  instructions  to  set  aside  the  or- 
der dismissing  the  appeal  and  to  reinstate 
the  case  on  the  doclwt  AU  the  JniMlcw  con- 
cur. 


m  Okl.  KS) 

S(3HLE6EIIf  ▼.  Z/INK. 
(Supreme  Court  of  Oklahoma.   Nov.  11,  1909.) 

FOKCIBUE  EETTBT  AND  DBTAinEB  ^  24*)-<;01I- 
PLAIKT— So  FTICIENCY. 

In  an  action  of  fordble  entry  and  detainer, 
or  of  forcible  detainer,  it  is  not  necessary  for 
the  complaint  to  contain  a  statement  of  tlie 
particular  facts  relied  upon  to  constitute  the 
alleged  forcible  entry  or  forcible  detention,  but 
such  complaint  is  sufficient  in  this  r«gaid  it  it 
contains  the  language  of  the  statute. 

[Ed.  Note.~For  other  cases,  see  Forcible  Bn- 
try  and  Detainer,  Cent.  Dig.  H  107-120:  Dec 
Dig.  S  24.*] 

(SyllaboB  by  the  Onrt) 

Error  from  Bryan  County  Court 
Action  by  E.  Scblegel  against  J.  B.  Link. 
Judgment  for  plaUitlft  before  a  Justice  was 
reversed  on  appeal,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded. 

Wllkins  ft  ^hiUlps,  for  plaintiff  In  orror. 
McPherreaa  &  Abbott  and  H.  H.  liodra.  twt 
defendant  In  error. 

KANB,  C.  J.  This  was  an  action  In  for- 
cible entry  and  detainer,  commenced  beft>re 

A.  Neely,  a  Justice  of  the  peace  In  tbe  city 
of  Durante  Okl.,  and  multed  In  a  Judgment 
in  said  court  for  the  plaintiff,  Bchlegel,  and 
was  appealed  hy  the  dtfendant  to  the  county 
cohrt  of  Bryan  countr,  and  thore  a  demur* 
rer  to  the  affidavit  and  bUl  of  particulars 
was  filed  by  the  defendant  which  demuner 
was  sustained.  Tbe  plaintiff,  Meeting  to 
stand  on  said  affidavit  and  bill  of  particulars, 
and  refusing  to  plead  further.  Judgment  was 
rendered  and  entered  for  the  defendant,  to 
reverse  which  this  proceeding  in  efror  was 
commenced  in  this  court  The  complaint  and 
affidavit  omitting  the  caption  and  descrip- 
tion of  the  land,  were  In  words  and  figures 
as  follows;  "(Tomes  now  the  plaintiff  herein, 

B.  Schlegel,  and  nptm  his  oath  states  that  he 
is  entitled  to  the  immediate  possesion  of 
the  preodses  t»relnafter  described,  which  Is 
forcibly  and  unlawfully,  and  without  Just 
cause,  detained  hy  the  defendant  •  *  * 
The  said  defendant  went  Into  possession  of 
the  said  lands  lawfully  under  a  certain  four- 
year  written  lease  in  the  year  1806,  and 
about  last  December,  1907,  defmdant  sold 
snd  delivered  by  vertAl  agreement  the  lease 
contract  under  which  he  was  holding,  to  this 
plaintiff,  for  flSO,  paid  to  the  defendant  at 
the  time  of  said  sale  and  delivery  of  said 
lease  contract  and  by  the  said  transfer  and 
sale  tbe  plaintiff  became  the  owner  of  said' 
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lease,  and  was,  and  still  is,  entitled  to  the 
immediate  poaeesBion  of  the  same,  and  that 
the  defendant  refused  and  failed  and  does 
not  deliver  the  possession.  The  plaJntlff  fur- 
ther statea  that  the  defendant  has  been  serv- 
ed with  a  notice  for  the  poesesslon,  as  requir- 
ed by  law,  and  that  aald  notice  was  served 
lawfully  upon  the  defendant  more  than 
three  days  before  the  brlnglnc  of  this  suit 
The  plaintiff,  thwefore,  prays  that  he  be 
given  Judgment  of  restitution  of  the  said 
premises  described  above,  and  that  he  be 
given  judgment  for  the  possession  and  for  all 
costs  and  all  other  and  proper  relief." 

Section  B09C^  Wilson's  Bev.  &  Ann.  Bt 
1903,  under  the  act  entitled  "FOTclhle  En- 
try and  Detainer,"  provides  that:  "The  sum- 
mons shall  not  Issue  herein  until  the  plaintiff 
shall  have  filed  his  complaint  in  writing,  un- 
der oath,  with  the  justice,  which  shall  par- 
ticularly describe  the  premises  so  entered  up- 
<m  or  detained,  and  shall  set  forth  either  an 
unlawful  and  forcible  entry  and  detention,  or 
an  unlawful  and  fordble  detention  after  a 
peaceful  or  lawful  entry  of  the  described 
premises."  In  Blchardson  et  aL  v.  Penny, 
a  Okl.  328.  SO  Pac.  231,  the  first  paragraph 
of  the  syllabus  reads  as  follows:  "In  an 
action  of  forcible  entry  and  detainer,  or  of 
forcible  detainer,  it  Is  not  necessary  for  the 
complaint  to  contain  a  statement  of  the 
particular  facts  r^ed  np<n)  to  constitute  the 
alleged  forcible  entry  or  forcible  detention, 
tut  Buch  complaint  la  snffldent  in  this  re- 
gard If  It  contains  the  language  of  the  stat- 
ute. That  portion  of  the  decision  of  this 
court  in  Rice  v.  West  (10  OU.  1,  8S  Pac  706) 
holding  to  the  contrary  la  overruled."  Ap* 
plyhig  the  rule  laid  down  in  the  foregoing 
case  to  the  case  at  bar,  It  wou^  seem  that 
the  complaint  stated  a  good  cause  of  action 
In  the  language  of  the  statute.  It  may  be 
that  the  plaintiff  pleaded  more  than  was  nec- 
essary to  constitute  a  cause  of  action,  but 
this  Is  not  a  good  ground  upon  which  to 
sustain  a  demurrer  to  the  bill  of  particulars. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded  to  the  county 
court  of  Bryan  county,  with  Instntctions  to 
overrule  the  demurrer,  and  for  further  pro- 
ceedings not  iDCODslstent  with  this  opinion. 
All  the  Justices  concur,  except  WUjUAMS, 
J.,  not  participating. 


(23  OU.  2U) 

EliLIS,  Sheriff,  «t  aL  v.  SMITH. 
(Supreme  Court  of  Oklahoma.   Nov.  11.  1909.) 
Akimaxjs  a  96*)— Tbespassino  AsncAU— Ac- 
tions FOB  Daiuoes— Waives  of  Lieh  oh 

AHIlfALa. 

Under  that  part  of  Bection  11,  art.  1,  c.  1, 
p.  43,  Laws  19(^,  which  provides:  "The  own- 
er of  any  stock  or  domestic  animal  prohibit- 
ed by  law,  from  running  at  large,  or  prohibited 
by  police  regolation  of  any  auch  district  from 
running  at  large  witbin  the  district  at  any  of 
the  times  adopted  by  said  vote,  shall  be  liable 


for  all  damages  done  ther^  while  wrongfully 
remaining  at  large  upon  the  public  highway  or 
upon  the  lands  of  another;  which  may  be  re- 
covered b^  action  of  law ;  or  the  party  injured 
may  at  hts  option  d'ntraia  the  trespassing  an- 
imals and  retain  the  same  in  some  safe  place  at 
the  expense  of  the  owner  until  damages  are 
paid"— where  a  party  elects  to  recover  damages 
alleged  to  have  been  incurred  b;r  a  violation  of 
the  foregoing  provision,  by  action  at  law,  be 
waives  any  lien  that  might  have  attached  to 
the  stock  doing  the  injury,  if  he  had  proceeded 
to  distrain  the  treajuusiag  animals,  so  far  as 
a  prior  incumbrancer  diattel  mortgage  was 
concerned. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  {  90.*) 
(Syllabus  by  the  Courts 

Error  from  District  Court,  Day  County; 
John  L.  Pancoast,  Judge. 

Action  by  a.  M.  Smith  against  Anzley  El- 
lis, as  Sheriff,  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
tirmed. 

O.  B.  Leedy  and  A.  H.  Appelget,  for  plain- 
tiffs in  OTEor.  Chaa.  Swindaill,  for  defendant 
in  error. 

KANE,  O.  J.  From  tlie  l^reed  statement 
of  facte  upon  which  this  case  was  tiHed,  It 
ai^iears  that  D.  F.'  Halbert,  B.  Hoote,  and 
W.  B.  Coldlron,  three  of  the  plaintifh  In  er- 
ror, mdi  filed  a  suit  in  the  pn^te  court  of 
Day  counl^r,  territory  of  Oklahmna,  to  re- 
cover from  Chas.  B.  Collins  damages  claimed 
to  have  been  done  the  cattle  of  said  Col- 
lins trespasBli^  upon  their  premises  and 
crapB,  and  at  the  time  of  the  filing  of  said 
suits  each  of  the  plalntifle  caused  an  order 
of  attachment  to  be  issued  directed  to  tbe 
sheriff  ot  Day  county,  commanding  him  to 
levy  the  same  upon  the  lands,  tenement^ 
goods,  and  chattels  and  effects  not  exempt  by 
law  from  levy,  attachment,  or  ezecutiott; 
that  said  attachment  was  swed  In  the  ag- 
gregate upon  64  steers;  that  said  order  of 
attaclunent  was  based  upon  an  aflSdavlt  fliat 
Collins  was  a  nonresident  of  Oklahoma  Ter- 
ritory. Upon  trial  of  theee  cases  Halbert  was 
awarded  judgment  In  the  sum  of  f  185,  Moore 
in  the  sum  of  f  12,  and  Collins  in  the  sum  of 
$3S.  Upon  entering  Judgment  the  probate 
court  made  an  order  directed  to  tile  sheriff 
of  Day  county,  commanding  htm  to  proceed 
to  advertise  and  sell  according  to  law  all 
lands,  stock,  goods,  or  chattel  property  at- 
tached of  Charles  R  Collins.  Under  this 
order  the  sheriff,  Anzley  Ellis,  was  attempt- 
ing to  sell  said  property  when  the  defendant 
In  error,  O.  M.  Smith,  commenced  this  action 
In  replevin  against  him,  alleging  that  he  was 
entitled  to  tbe  possession  of  the  cattle  by 
reason  of  being  a  mortgagee  thereof,  under 
a  chattel  mortgage  held  by  him  to  secure 
payment  of  certain  moneys  loaned  by  him  to 
Collins.  Jt  was  further  admitted  that  the 
mortgage  of  Smith  was  perfectly  valid,  and 
that  he  wonld  have  been  entitled  to  the  pos- 
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MBslon  ot  the  cattle  taken  If  It  vret%  not  for 
the  snperlor  lien  of  the  plaintiffs  in  error 
acquired  by  their  proceedings  In  the  damage 
cases  by  virtne  of  section  11,  art  1,  a  1,  p. 
43,  Laws  1008.  On  the  trial  of  the  canse  be- 
low before  the  court  without  a  Jury,  the 
court  decided  this  contention  against  them, 
and  this  is  the  only  question  for  decision  in 
this  court 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  -should  be  affirmed.  The 
part  of  section  11,  supra,  under  which  the 
plaintiffs  in  error  claimed  their  Hen,  reads 
as  follows:  "The  owner  of  any  stock  or  do- 
mestic animal  prohibited  by  law,  from  run- 
ning at  large,  or  prohibited  by  police  regula- 
tion of  any  sach  district  from  running  at 
large  within  the  district  at  any  of  the  times 
adopted  by  said  vote,  shall  be  liable  for  all 
damages  done  thereby  while  wrongfully  re- 
maining at  large  upon  the  public  highway 
or  upon  the  lands  pf  another ;  which  may  be 
recovered  by  action  of  law ;  or  the  party  in- 
jured may  at  hla  option  distrain  the  tres- 
passing animals  and  retain  the  same  in  some 
safe  place  at  the  expense  of  the  owner  until 
damages  are  paid,"  etc.  In  the  case  before 
us  the  plaintifFs  In  error  elected  to  recover 
by  action  at  law.  Without  passing  upon 
what  would  be  the  effect  If  they  had  elected 
to  proceed  to  distrain  the  trespassing  ani- 
mals and  retain  the  same  In  some  safe  place 
at  the  expense  of  the  owner  until  the  dam- 
ages were  paid,  we  are  of  the  opinion  that 
under  the  circumstances  In  this  case,  it  falls 
within  the  rule  laid  down  in  Crismon,  Sher- 
ur,  T.  Barse  Live  Stock  Commia^on  Com- 
pany, 17  OkL  117,  87  Pac  S16.  In  that  case 
one  Strtbling  contrcriaed  a  certain  pasture  In 
the  Osage  Indian  reservation.  Palmer  and 
Brlgham  entered  into  a  contract  with  Strtb- 
ling for  the  pasturing  of  a  btmch  of  cattle. 
This  contract  was  entraed  Into  (hx  April  2, 
1902.  On  May  17,  1002,  Palmer  and  Brlf- 
bam  executed  a  duttd  mortgage  to  the 
Barse  Live  Stock  Conmiisalm  Company  on 
the  same  catUe.  The  oommlssion  company 
took  the  cattle  from  the  pasture  for  the  pur- 
pose of  foredoaing  its  mor^g&  Stribling 
commenced  suit  in  the  district  court  claim- 
ing that  there  was  due  him,  for  pasturing 
tiieae  cattle  the  sum  of  |2,000,  and  aU^;Ing 
that  there  existed  in  his  favw  a  lien  under 
sections  108  and  110  of  chapter  S  of  Wilson's 
Bevised  and  Annotated-  Statutes  of  1908, 
which  provide  as  follows: 

"Sec.  10&  That  any  person  or  pwsons  em- 
ployed in  feeding,  grasliv>  or  herding  any 
domestic  animals,  whether  in  pasture  or  oth- 
erwise, shall  for  the  amount  due  for  such 
feeding,  grasing,  or  hwdlng,  have  a  lien  on 
said  animals." 

"Sec.  110.  AU  liens,  not  to  exceed  in  the 
aggregate  twenty-five  per  cent  of  the  value 
of  such  animals,  against  any  domestic  ani- 


mal or  animals  for  labor,  gracing,  herding  w 
feeding,  or  for  com,  feed,  forage  or  hay.  fur^ 
niBhed  the  owner  of  such  domestic  animals 
as  herein  provided,  and  actually  used  tor 
such  purpose,  shall  be  prior  to  all  ottier  Kens 
thereon,  and  no  recital  or  stipnlatton  In  any 
mortgage  or  other  incumbrance  on  any  cattle 
so  fed  diall  be  held  to  supersede  or  Tltlate 
the'  lien  here  provided  for." 

At  the  time  of  the  commencement  of  that 
action,  an  affidavit  of  attachment  was  filed 
on  tbe  ground  that  Palmer  and  Brlgham  were 
nonresidents.  An  order  of  attachment  was 
issued  thereon,  placed  In  the  hands  of  the 
sheriff,  and  the  cattle  In  question  seized 
thereunder.  They  were  being  held  by  the 
sheriff  under  this  writ  when  the  Barse  Live 
Stock  CommlBSlon  Company  commmced  their 
replevin  suit  against  the  sheriff,  John  H. 
Crismon,  to  recover  possession  of  the  cattle 
for  the  purpose  of  foreclosii^  Its  chatty 
mortgage.  The  question  In  that  case  was: 
Which  lieu  Is  superior,  the  Hen  of  the  Barse 
Live  Stock  Commission  under  Its  diattel 
mortgage,  or  the  Hen  of  attachment  under 
which  the  sheriff  held  the  cattle?  The  ques- 
tion Is  answered  by  the  syllebuB  In  the  case, 
as  follows:  "(1)  One  who  has  a  U&i  on  cattie 
for  pasturing  them,  under  tbe  terms  of  sec- 
tions 90  and  92,  c.  3,  pars.  108,  110,  Wilson's 
Rev.  Sl  Ann.  St  1903,  waives  such  Hen  by 
suing  for  the  amount  of  the  debt  and  causing 
the  property  covered  by  such  lien  to  be  at- 
tached In  such  suit  as  the  Hen  under  the 
statute  and  the  Hen  under  the  agreement  are 
Inconsistent  and  cannot  coexist  In. favor  of 
the  same  person,  (2)  The  rights  ot  a  mort- 
gagee to  the  possession  of  personal  property 
covered  thereby  are  superior  to  those  of  a 
sheriff  who  claims  under  a  writ  of  attach- 
ment, sued  out  at  the  Instance  of  another 
creditor  of  the  mortgagor  and  levied  on  the 
property  after  the  filing  of  the  mortgage 
for  record  in  the  office  of  the  register  of 
deeds  of  the  county ;  the  attaching  creditor 
not  having  paid  off  the  mortgage  or  deposited 
the  amount  thereof  as  required  by  the  stat- 
ute." We  believe  the  same  action  must  be 
given  to  the  question  Involved  In  the  case  at 
bar. 

The  Judgment  of  the  court  below  Is  alBrm> 
ed.  All  the  Justices  concur. 


(25  Okl.  ST6) 

ISNOLANO  BROS.  v.  ZOUNO  et  aL 

(Supreme  Gonrt  of  Oklahoma.    Nov.  9,  lOOft.) 

Appeal  aKd  Bbbob  (H  635,  653*)  — Casb- 
Made— CORBKjmON. 

When  a  case-made  or  record  Is  filed  in  the 
Supreme  Court,  if  any  evidence  heard  on  the 
trial  of  such  cause  is  oiaitted  therefrom,  such 
court  may  on  its  own  motion  order,  within  a 
reasonable  time  to  be  fixed  by  said  court,  that 
such  omitted  parts  under  the  direction  of  the 
trial  judge  may  be  incorporated  in  the  case- 
made  with  the  same  effect  as  if  It  had  been  in- 
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coiporated  ftt  the  besiiuiing.  See  aection.  1,  art 
4,  c.  28t  p.  322,  Seaa.  Laws  Okl.  T.  1905. 

(a)  No  ai)peal  may  be  dlamlssed  by  reason  of 
■uch  omisBion  tiDtil  an  opportunity  for  such 
correction  baa  been  allowed. 

[Bdu  Note.— For  other  cases,  aea  Appeal  and 
Cent  Diff.  i  2ai8;  De&  Die  H  63S, 

(Syllabos  by  the  Coart.) 

Biror  from  District  Court,  Craig  Ooanty. 

Action  between  England  Bros,  and  J.  W. 
Young  and  otberB.  From  the  Judgment,  Eng- 
land Bros,  bring  error.  Permission  to  with- 
draw case-made  for  corre<:tlon. 

Geo.  E.  McCnlloch,  for  plalntUEs  In  error. 
G«h  R  Denlson  and  W.  P.  Thompson,  for 
dtfendants  In  error. 

WILLIAMS.  J.  It  is  Insisted  bj  the  de- 
fendant In  error  that  the  case-made  does 
not  affirmatively  show  that  It  contains  all 
tbB  evidence  heard  1^  the  trial  court  Sec- 
tion 1,  art  4,  c  28k  p.  822,  Bess.  Laws  Okl. 
T.  IMS,  provides  that,  when  a  record  or 
case-made  Is  filed  in  the  Supreme  Obnrt  In 
either  a  <dTtl  or  criminal  cause,  If  any  evi- 
dence heard  on  the  tilal  of  said  cause  is 
omitted  thraefrom,  sadb  court  may,  on  Its 
own  motion,  <»der  within  a  reasonaI>Ie  time, 
to  be  fixed  .by  said  court,  that  such  omitted 
parts  under  the  dlrectt<m  of  the  trial  judge 
may  he  Incorporated  at  the  beginning,  and 
that  no  appeal  shall  be  dismissed  reason 
of  such  error  until  an  opportunity  for  sudi 
correction  Is  allowed;  and.  It  appearing  that 
there  ta  snne  question  as  to  whether  or  not 
the  record  or  ease-made  affirmatively  shows 
that  all  the  evidence  introduced  before  the 
trial  court  Is  contained  ttiereln,  it  Is' hereby 
<Hdered  that  the  plaintiff  In  error  shall  be 
permitted  to  withdraw  this  record  or  case- 
made  tar  mcb  correction,  and  that  such 
cwrectlon  may  be  made  at  any  time  vrithta 
40  days  £Fom  date  hewof  upon  reasonable 
notice  to  the  opposite  side.  The  costs  of  this 
proceeding,  however,  np  to  this  date^  are  to 
be  taxed  against  the  plaintiff  in  mm.  All 
the  Jnsticea  concur. 

Okl.  Z82) 

LACIK  et  al.  v.  COLORADO.  T.  &  M.  RT. 
CO.  et  al. 

(Sapreme  Court  of  Oklahoma.   Dec  7,  1909.) 

Bminkkt  Domaih  (S8  180, 181*)— Pkocidueb— 
Nones  on  Opposite  Pabtt— Jumsdictiok. 
The  notice  required  to  be  flerred  upon  the 
opposite  party  by  section  1011  (chapter  18.  art 
9,  S  112),  Wilson's  Rev.  &  Ann.  St.  1903,  is 
insufficient,  where  it  la  neither  signed  by  the 
party  nor  by  its  officer,  agent,  or  attorney  as 
such. 

(a)  The  notice  required  is  prerequisite  to  the 
jorisdlction  of  the  court  in  inch  action. 

(b)  The  proceedings  tmder  such  pretended  axh 
tice  are  void. 

[Ed.  Note.— For  other  cases,  sea  Eminent  Do- 
main,  Cent.  Dig.  ||  488-493;  Dea  Dig.  H 
180,  183 

(Syllabus  by  the  Court.) 
•Por  other 


Error  from  District  Court,  Greer  County; 
O.  F.  Irwin,  Judge. 

Proceedings  by  the  Colorado,  Texas  &  Mex- 
ico Railway  Company  and  others  against 
C.  LacUi  and  others.  From  a  Judgment,  La- 
cii£  and  others  tn-lng  unv.  Bevened  and 
remanded. 

J.  A.  Powers,  for  plaintiffs  In  error.  Stew- 
art &  Robinson,  for  d^endants  In  erxor. 

WILLIAMS,  J.  Section  1041  (chapter  IS, 
art  9,  9  112),  Wilson's  Rev.  &  Ann.  St  1908, 
provides  for  the  condemnation  of  real  prop- 
er^ for  railway  right  of  way  purposes,  "aft- 
er  ten  days'  notice  to  the  opposite  party, 
either  by  perstmal  service  or  by  leaving  a 
copy  thweof  at  his  usual  place  at  residence 
or  In  case  of  hla  n<mre8ldeuce  in  the  terri- 
tory, 1^  such  publication  in  a  newsimper  as 
the  Judge  may  order."  In  the  case  at  bar, 
the  pretended  notice,  served  by  the  sheriff, 
neither  poxported  to  be  signed  by  the  rail- 
road company,  nor  any  of  its  oO^en,  agents, 
or  attorns  as  such.  Tbe  sole  Question  to  be 
determined  hero  is  as  to  whetiiw  or  not  such 
paper  constituted  any  notice.  Proceedings 
in  nninrat  dmnaln  are  spedalt  and  the  statu- 
tory requirements  must  In  strictly  complied 
with.  Oola  Vmi  ft  Iron  Oo.  t.  Four  UUe 
By.  Ca.  2t  Colo.  W,  66  Paa  902;  15  Oyc  pp. 
S7B,  B76;  10  Amer.  ft  Stag.  Bna  of  Law  di 
HkL)  p.  1054,  and  authoritiea  dted  in  foot- 
note 8.  Notice  to  the  owner  of  tlie  realty 
ot  the  xffoposed  condonnation  Is  essential 
to  the -validity  of  the  taUng.  Aldredge  r. 
Schotd  Diet  No.  16,  10  Okl.  €M,  65  Pac.  06. 
The  unsigned  statement  or  moDoranda,  serv- 
ed upon  the  owners  ot  tbB  land  sought  to  be 
condemned,  was  not  a  notica  Rogers  et  al. 
T.  Hoskltts,  14.Ga.  166;  Batm  Supervison 
(tf  Manitowoc  Goon^,  4&  Wis.  817.  Tta  vice 
In  the  condemnation  proceeding  is  not  mere- 
ly an  irregularity,  but  r^tes  to  snbstano^ 
in  that  tt  did  not  constitute  a  notice,  which' 
was  essoitia]  to  tlw  acquiring  oC  Jurisdiction 
1^  the  oonrt.  16  C^c.  ;  17  Amer.  ft  Eng. 
Bna  of  Law  (ad  Ed.)  p.  10e&  It  follows 
tiiat  tiie  condemnatimi  proceedlngi  were  void ; 
the  court  not  having  Jurisdiction  on  account 
ct  a  total  iBtk  of  the  aorvlce  of  wash  notice 
as  required  by  law. 

The  Judgment  <tf  the  lower  court  ia  revm* 
ed  and  remanded,  with  instructions  to  grant 
a  new  trial  and  proceed  in  accordance  witU 
this  opinion.  All  the  Justices  concur. 


(X  OkL  ISO) 

STATE  ex  rel.  WEST,  Atty.  Gen.,  v.  JOUR- 
NAL C».  «t  al. 
(Supreme  Court  of  Oklahoma.    Nor.  9.  1909.) 
iHJimcnoN  ({  102*)— PUBLISH! NO  Advertise 

UENTS  FOB  THX  SaLB  OF  LXQUOB— BXICBDT  BT 

Obiminai.  Pbocbsdino. 

The  publishing  of  advertisements  for  tie 
sale  or  t£e  soliciting  the  purchnae  of  vinous. 
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spirittions,  or  malt  IlqnoTB  or  any  Imitation 
thereof  or  substitute  therefor,  contrary  to  the 
provisioDS  of  ecction  1.  art.  3.  c.  69,  Boforoins 
Act  (Seas.  Laws  1907-06,  p.  603),  or  of  the  pro- 
hibition proTiBion  Of  the  OouBtitutlon,  may  not 
be  restrained  by  means  of  au  injunction. 

(a)  A  criminal  proceeding  is  the  remedy 
against  such  iufractions. 

[EM.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  170 ;  Dec  Dig.  1 102.*] 

(Syllabna  by  the  Conrt.) 

Error  from  District  Court,  Logan  County; 
J.  C.  Strang,  Special  Judge. 

Action  by  the  State,  on  the  relation  of 
Charles  West,  Attorn^  General,  against  the 
Journal  Company  and  others.  Application 
for  Injunction  denied,  and  relator  brings  er- 
ror. Affirmed. 

On  the  2l8t  day  of  April,  A.  D.  1908,  the 
plaintiff  In  wror,  as  plaintiff,  lUed  Its  petition 
against  the  defendants  In  error,  as  defend- 
ants, in  said  court,  the  body  of  which  is  In 
WOTds  and  flgnres,  as  fbllows: 

**Comes  the  i^alntlff  by  Ghas.  West.  Its 
Attorney  General,  and  states:  Tbat,  In  de- 
fiance of  law,  on  the  l&th  day  of  April,  1908, 
the  defendant  the  Dallas  Brewery,  whose 
tme  name  and  wheUiw  a  corporation  or  co- 
partnership is  unknown  to  plaintiff,  and  J. 
Rieger  &  Oo.,  whose  true  name  and  whether 
a  corporation  or  oc^rtnershlp  or  not  is  un- 
known to  plaintiff,  and  Palace  Drug  Company, 
h.  Craddot^  &  Go.,  and  Sonnenthell-Holbrook 
Company,  whose  true  names  and  whetlier 
corpo rations  or  copartnerships  or  not  are  un- 
known to  the  plaintiff,  acting  together  with 
the  owners  and  pubUsfaws  of  the  Dallas 
Morning  Mews,  A.  H.  Belo  &  Co.,  and  George 
Byssell  and  A.  H.  Jones  Distilling  Company, 
whose  tme  names  and  whether  corporations 
or  copartnerships  or  not  are  unknown  to  the 
plaintiff,  and  Dnfl^  Malt  Whiskey  Company, 
whose  true  name  and  whether  a  corporation 
or  copartnership  or  not  Is  unknown  to  the 
plaintiff,  and  the  Hayner  Distilling  Company, 
whose  tme  name  and  whether  a  corporation 
or  copartnership  or  not  Is  unknown  to  the 
plaintiff,  and  Urbana  Wine  Company,  whose 
tme  name  and  whether  a  corporation  or  co- 
partnership or  not  Is  unknown  to  the  plain- 
tiff, and  J.  Rieger  &  Co.,  whose  true  name 
and  whether  a  corporation  or  copartnership 
or  not  is  unknown  to  plaintiff,  and  Anheuser- 
Busch  Brewery,  whose  true  name  and  wheth- 
er a  corporation  or  copartnership  or  not  is 
unknown  to  the  plaintiff,  and  John  Qund 
Brewing  Company  and  H.  C.  Yates,  whose 
true  name  and  whether  a  corporation  or  co- 
partnership or  not  is  unknown  to  the  plain- 
tiff, and  S.  Hirach  &  Co.,  whose  true  name 
and  whether  a  corporation  or  copartnership 
or  not  is  unknown  to  the  plaintiff,  and  Myers 
4l  Co.,  whose  tme  name  and  whether  a  cor- 
poration or  copartnership  or  not  is  unknown 
to  this  plaintiff,  and  Glasner  &  Barzen  Dis- 
tilling &  Impintlng  Company,  whose  tme 
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name  and  whether  a  corporation  or  copart- 
nership or  not  Is  unknown  to  the  plaintiff, 
and  John  Spengler,  acting  through  and  with 
the  Journal  Company,  the  owners  and  pul>- 
llshers  of  the  Kansas  City  Journal,  and  J. 
H.  Rieger  &  Co.,  whose  tme  name  and  wheth- 
er a  corporation  or  copartnership -or  not  la 
unknown  to  the  plaliltlff,  and  the  Hayner 
Distilling  Company,  acting  with  the  Globe 
Printing  Company,  the  publishers  of  the  St. 
Louis  Globe  Democrat,  and  H.  Bran  &  Co., 
whose  tme  name  and  whether  a  corporation 
or  copartnership  or  not  Is  unknown  to  the 
plaintiff,  acting  with  the  Record  Company, 
the  publishers  of  the  Ft  Worth  Record,  and 
Anheuser-Busch  Brewery,  whose  true  name 
and  whether  a  corporation  or  copartnership 
or  not  Is  tinknown  to  the  plaintiff,  acting  with 
Geo.  Knapp  &  Co.,  the  publishers  of  the  St 
Louis  Republic,  did  solicit  the  purchase  and 
sale  of  spirituous,  -  vinous,  fermented,  and 
malt  llQuors  and  imitations  thereof  and  a 
substitute  therefor,  and  of  liquors  and  com- 
pounds containing  as  much  as  one-half  of  1 
per  cent  of  alcohol,  capable  of  being  used  as 
a  beverage,  not  a  preparation  compounded  by 
any  licensed  pharmacists,  the  sale  of  which 
would  not  subject  the  compounder  to  the  pay- 
ment of  the  special  tax  required.by  the  laws 
of  the  United  States  by  an  advertisement  in 
newspapers  circulated  In  the  state  of  Okla- 
homa and  the  county  of  Logan,  to  wit  the 
Morning  News  of  Dallas,  Tex.,  the  St  Louis 
Republic,  the  St.  Louis  Globe-Democrat  the 
Kansas  Olty  Journal,  the  particular  advei^ 
tlsements  being  hereto  attached,  the  adver* 
tlsements  In  the  Eansas  City  Journal  being 
marked  'Exhibit  A'  and  made  a  part  hereof; 
the  advertisonents  in  the  St  Louis  Glob» 
Democrat  being  marked  *Etxhlblt  B'  and 
made  a  part  hereof ;  the  said  advertisements 
in  the  Ft  Worth  Record  being  marked  *Bx- 
hlbtt  C  and  made  a  part  hereof,  the  said  ad- 
vertisements in  tiie  St  Louis  Bq;rahlie  btfng 
marked  'Exhibit  B*  and  made  a  part  hereof. 
That  after  said  advertisements  were  so  pub- 
lished on  the  lOth  day  of  Ai«il.  lOOa  as  afore- 
said, in  said  papers,  that  said  the  State  Capi- 
tal Company,  a  corporation  Incorporated  un- 
der the  laws  of  the  territory  of  Oklahoma 
and  a  domestic  corporation  in  the  state  of 
Oklahoma,  and  John  Doe  and  Richard  Roe^ 
whose  true  names  are  unknown  to  ttMi  plain- 
tiff, doing  business  as  the  Owl  Drug  Store 
In  the  city  of  Guthrie,  Okl.,  and  John  Doe 
and  Richard  Roe,  whose  true  names  are  un- 
known to  this  idaintiff,  doing  business  as  the 
Hotel  lone  News  Stand  in  the  dty  of  Guthrie, 
Okl.,  did  then  and  there  distribute,  publish, 
and  display  said  advertisements  advertising 
where  such  liquor  was  manufactured,  barter- 
ed, sold,  given  away,  and  otherwise  furnish- 
ed on  the  19th  and  20th  days  of  April,  190& 
by  offering  said  new^apers  with  said  adver- 
tisements therein  openly  for  sale  to  all  who 
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would  bny  the  same.  That  many  other  per- 
Bons  in  the  state  of  Oklahoma  likewise  dls- 
trlbnted  and  published  aald  advertisements. 
That  It  has  been  the  custom  for  said  newa- 
papers  to  publish  such  and  like  advertise- 
ments, and  It  has  been  the  castom  for  said 
defendants  and  other  persons  too  numerous 
to  mention  to  distribute  and  offer  for  sale 
and  advertise  said  advertisements  throughout 
tlie  state  ot  Oklahoma  and  other  places  too 
numercnu  to  mention.  That  said  custom  Is 
of  Irag  duratloD,  datiug  from  the  IQth  day 
of  November,  1907.  That,  unless  enjoined, 
said  defendants  wUl  continue  to  publish  said 
adrertisements,  and  will  contlnn'e  said  dis- 
tribution. That  said  otFense  is  a  public  nui- 
saoce,  In  that  it  Is  a  solicitation  in  this  state 
and  advertisement  therein  of  a  sale  of  In- 
toxicating liquors.  Including  ale,  wine,  and 
beer  and  prohibited  by  the  laws  of  this  state, 
and  said  acts  annoy,  Injure^  and  endanger 
the  safety,  liberty,  and  health  of  the  Inhabi- 
tants of  this  state,  oflT^  public  decency,  and 
render  the  persim  of  the  Inhabitants  of  this 
state  insecure,  and  are  a  public  and  a  com- 
mon nuisance,  and  the  same  is  solicited,  ad- 
vertised, published,  and  distributed  openly 
and  commonly,  and  affects  a  great  many  of 
the  citizens  of  this  state.  That  said  acts 
constitnte  an  abandonment  of  the  corporate 
rights  at  said  defendants  to  do  business  in 
this  state.  That  plalntlfiF  has  no  adequate 
remedy  according  to  the  course  of  the  com- 
mon law.  and  that,  unless  the  defendants  are 
enjoined,  they  will  continue  in  said  violation 
of  law  and  the  committing  of  said  nuisance, 
and  said  acts  amount  to  a  forfeiture  of  any 
or  all  of  thtir  corporate  rights. 

**Wlieiefore  plalTitiiy  jn-ays  that  defendants 
he  enjoined  ftom  advising,  soliciting,  dis- 
tributing, or  publishing  any  advertisements  In 
tills  steto  (tf  the  sale  of  intozicattng  liquors, 
including  wine,  ale,  and  beer,  and  that  said 
publishers  be  restrained  and  enjoined  from 
In  any  way  sollidting  such  sale  of  sncih  llq- 
uors,  and  from  distributing  or  offering  for 
Bale  their  publications  In  this  state  as  long 
AS  the  same  continue  said  soiiidtatioii  and  the 
advertisemait  of  the  sale  of  such  liquors,  and 
that  said  defendante  distributing  and  sellii^ 
the  same  be  enjoined  from  oflCering,  distrib- 
uting, or  publishing  or  placing  where  the  same 
can  be  seen  ai^  of  said  newspapers  or  any 
other  containing  such  advertisements  and  so- 
licltetlons,  and  tliat  the  plaintiff  be  permitted 
to  add  bereto  the  names  of  any  other  persons 
In  this  Btete  advertiring,  soliciting,  publlali- 
Ing,  or  distributing  such  advertlsemmta  and 
solicitations  as  herein  named,  and  that  the 
same  may  be  made  parties  hereto  as  fast  as 
the  same  can  be  discovwed,  and  for  a  bill 
of  discovery  as  against  all  the  defendaote  as 
to  who,  If  any,  such  persons,  so  distributing, 
publishing,  advertising,  and  soliciting  may  be 
in  this  state,  and  that,  If  said  Injunction  does 
not  properly  restrain  said  defendants  from 
the  commission  of  such  nntsamie,  all  of  such 

106  P.— <a 


defendants  who  are  corporations  doing  busi- 
ness In  this  state  or  foreign  corporations 
be  ousted  from  doing  business  In  this  state, 
and  that  all  said  corporations  which  are  do- 
mestic corporations  forfeit  their  corporate 
rights  as  such,  and  for  the  costs  of  this  ac- 
tion, and  such  further  relief  as  the  equity  of 
the  case  may  warrant." 

On  the  24th  day  of  April,  A.  D.  190S,  ap- 
plication was  made  by  the  plaintiff  in  error 
for  temporary  writ  of  Injunction  as  prayed 
in  the  original  petition,  and  then  and  there 
tlie  defendants  filed  an  affidavit  made  by 
Frank  Greer,  the  body  of  which  Is  In  words 
and  figures,  as  follows: 

"The  said  defendant  the  State  Capital  Oom- 
pany  is  engaged  in  the  business  of  printing, 
editing,  and  publishing  a  daUy  newspaper  and 
a  weekly  newspaper  known  as  the  Oklaho- 
ma State  Capital  published  at  Guthrie,  Lo- 
gan county,  OkL,  and  of  general  ^rcnlatlon 
throughout  the  state  of  Oklahoma,  and  Is  also 
engaged  In  the  general  printing  and  publish- 
ing business.  Including  the  sale  of  dally  news- 
papers published  in  other  states  in  the  Un- 
ion than  the  stete  of  Oklahoma.  That  the 
said  Stete  Capital  Company  has  not  commit- 
ted, and  Is  not  committing,  any  public  nui- 
sance In  the  solicitation  In  the  state  of  Okla- 
homa or  by  the  pnbUsUiv  in  ite  said  news- 
paper or  the  sale  of  any  other  newspapers 
therein  of  the  sale  of  intoxicating  Uquors, 
including  'ale,  wine,  and  beer,  prohibited  by 
the  laws  of  the  stete  of  Oklahoma,  and  is  not 
doing  any  ot  the  acte  In  that  i^rd  charged 
In  plafntuni  petition  In  this  cause. 

"Affiant  further  says  13iat  none  of  the  fol- 
lowing dtfendants,  to  wit:  The  Journal  Ctnn- 
pany,  the  Record  Company,  the  Olobe  Print- 
ing Cmnpany,  Qeo^  &iapp  ft  Co.,  A.  H.  BAo 
A  Ga,  the  Dallas  Brewery.  J.  Bleger  A  Co., 
Palace  Drug  Company,  L.  Craddodc  ft  Co.. 
fionnenth^l-Holbrook  Company,  Qetage  Eys- 
sell.  A.  IC  Jones  Distillery,  Duffy  Malt 
Whiskey  Company,  Hayner  DlstHIing  Compa- 
ny, Urbana  Wine  Ckmipany,  Anheuser-Busch 
Brewwy,  John  QmA  Brewing  Company,  H. 
a  Yates.  8.  Hlrseh  ft  Oo^  Myera  ft  Co.,  Olas- 
ner  ft  Barzen  Distilling  ft  Importing  Compa- 
ny, John  Spender,  H.  Bran  ft  Co. — are  resi- 
dente  of  or  have  their  publishing  bouses  or 
liquor  lionses,  respectively,  in  the  state  of 
Oklahoma,  but  are  all  noiuesldaite  of  the 
stete  of  Oklahoma,  and  alt  have  their  pntv 
lishlng  housa  or  llgnor  houses  and  their  re- 
spective places  of  business  In  other  stetes  of 
the  Vulva  than  the  stete  of  Oklahoma,  and 
thai  the  said  defendant  the  Journal  Compa- 
ny and  the  other  publishing  houses  therein 
named  and  the  Dallas  Brewery  and  other  liq- 
uor houses  therein  named  of  said  above-nam- 
ed defends  nte  who  are  nonresidente  of  Uie 
stete  of  Oklahoma  all  have  their  places  of 
business  and  estebllsbmento  outside  of  the 
stete  of  Oklahoma  and  in  other  states  of  the 
Union,  and  not  within  the  stete  of  Oklahoma. 

"And  affiant  further  says  tbat  all  of  the 
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said  advertlBementB  for  the  sale  of  Intoxica- 
ting Ilqnora  set  out  by  Exhibits  'A,'  'B,'  V,' 
*!>,'  and  'K,'  respectively,  in  plaintiff's  peti- 
tion, as  being  published  by  the  Morning  News 
of  EMtllas,  Tex.,  tbe  St  Loals  Republic,  St. 
LoulB  Globe-Democrat,  and  the  Kansas  City 
Journal,  all  of  which  three  papers  are  pub- 
lished In  the  state  of  Missouri,  and  the  said 
Morning  Xe^s  Journal  Is  published  In  Dal- 
las, Tex.,  and  all  of  said  papers,  being  pub- 
lished outside  of  the  state  of  Oklahoma,  con- 
tain only  advertisements  of  liquor  houses  that 
are  engaged  In  the  mannfacture,  sale,  or  dis- 
tribution of  intoxlcatii^  liquors  outside  of  the 
state  of  Oklahoma,  and  that  none  of  the  said 
liquor  houses  whose  advertisements  appear 
In  the  advertisements  mentioned  and  describ- 
ed or  set  out  or  exhibited  In  the  plaintiffs 
petitloD  reside  In  or  are  doing  business  or 
engaged  in  the  sale  or  other  disposition  of 
Intoxicating  liquors  within  the  state  of  Okla- 
homa, but  are  engaged  In  tbe  said  business, 
u  mueSx  adTertisementa  In  fiict  show  and  In- 
dlcate,  in  EaiuHw  City,  in  the  state  of  Ula- 
■ouri,  in  Rochesfcer,  In  the  atata  of  New  York, 
In  St.  Louis,  In  the  state  of  Mlsaonri,  in  Bt 
Paul,  in  the  state  of  Hinnesota,  In  Ohatto- 
nooga,  In  the  atate  of  Tennessee,  and  In  Kan- 
sas  City,  in  tbe  state  of  Missouri,  and  in  Dal- 
las, in  the  state  of  Texas,  and  Ft  Worth,  in 
the  atate  of  Texas,  and  none  of  the  said  liq- 
uor houses  are  «igaged  In  the  sale,  giving 
away,  or  other  distribution  of  Intoxicating  liq- 
uors In  the  state  of  Oklahoma  in  violation  of 
tbe  laws  ot  said  state,  but  said  salee  in  so 
ftir  as  they  are  made  of  liquors  wlddi  are 
tranqorted  Into  the  state  oC  Oklahoma  for 
tLtistaoB  of  said  state  are  sold  in  the  original 
packages  as  articles  of  interstate  commerce, 
and  for  delivery  In  the  original  packages  to 
the  citisens  of  said  state,  for  the  peraonal  nae 
of  the  purchaser  only,  and  not  for  sale  or 
otiier  dlstrttnitlon  in  violation  ot  the  ConsU- 
tuthm  or  the  laws  of  Oklahoma,  and  that  It  la 
such  sales  on]y,lf  aDy,tliat  are  advertised  In 
the  adTertisements  and  publications  complain- 
ed of  In  the  plalntlfrs  petition,  and  It  is  such 
only  that  the  State  Capital  Company  has  been 
In  any  way  a  party  to  the  publication  of,  or 
the  distribution  of— ^at  la,  of  the  wares  and 
merchandise  of  liquor  houses  residing  ukd 
liaving  their  places  of  buslnees  entirtily  with- 
out the  state  of  Oklahoma— and,  so  far  as 
their  Oklahoma  business  Is  concerned,  engag- 
ed only  in  tbe  lesttimate  exercise  of  their 
rights  aa  merchants  ei^ged  In  interstate 
commerce  between  tbe  people  of  said  other 
states  than  the  state  of  Oklahoma  and  the 
citizens  of  the  state  of  Oklahoma,  and  not  In 
any  way,  manner,  or  form  In  the  lll^al  hand- 
ling, sale,  or  disposition  of  any  intoxlcathig 
or  other  liquors  In  violation  of  the  Consti- 
tution or  the  laws  of  the  state  of  Oklahoma. 

"Affiant  further  says  that  such  advertlse- 
<neat8  as  the  said  the  Oklahoma  State  Cap- 
ital has  distributed  or  published  or  display- 
ed in  any  way  In  the  aald  publications  the 


Raid  newspapers  tbe  Kansas  City  Journal, 
the  Morning  News  of  Dallas,  Tex.,  the  St 
Louie  Republic,  St  Louis  Globe-Democrat  of 
St  Louis,  Mo.,  were  only  the  publications  and 
advertlsemeDts  of  liquor  honses  having  their 
goods,  wares,  and  merchandise  and  Intoxlca- 
ting  liquor  for  sale  at  points  In  other  states 
than  the  state  of  Oklahoma,  and  none  of 
them  being  within  the  state  of  Oklahoma,  and 
that  said  advertlsemrats  likewise  relate  to 
the  business  of  said  liquor  houses  which  are 
selling  their  liquors  and  advertise  same  for 
sale  In  various  and  numerous  other  states  in 
the  Union  where  said  houses  are  located  and 
engaged  In  business,  and  In  other  states  where 
tbe  sales  of  Intoxicating  liquors  are  made  nn- 
der  the  provisions  of  law  antboridng  such 
sale,  not  only  In  original  pacikagea,  hut  In 
the  retail  trade  and  In  the  comm<m  manner 
of  doing  business  In  saloons  in  said  states 
other  than  the  state  of  Oklahoma ;  or,  if  sold 
in  so-called  prohibition  states,  are  sold  and 
ddlvered  in  the  original  packages  In  the  prop- 
er and  l^lthnate  nerdse  of  tb^  righta  nnr 
der  tbe  Interstate  commerce  laws  of  the  XSnit- 
ed  States. 

"And  affiant  further  aa^  that  the  state  of 
Oklahoma  by  its  high  l^al  officer,  the  Attor- 
ney General  of  said  sta^  has  reeognlaed 
that  such  pubUcatlona  are  entirely  lawful 
and  legitimate,  and  are  not  crimes  or  offenaes 
under  the  laws  of  the  state  of  Oklah<naa.  for 
that  on  or  about  the  7th  day  of  April,  ISOe. 
the  honorable  Gharles  West,  the  dnl^  elected, 
qualified*  and  acttog  Attorney  General  of 
the  statfa  of  Oklahoma,  did  make  and  deliver 
to  his  excellency,  tbe  Governor  of  tbe  state 
of  OUahoma,  his  opinion  In  writing  to  tbat 
effect  &  true  and  correct  copy  of  which  said 
Opinion  is  hweto  atta^ed,  marked  *BSxblUt 
A'  and  made  a  part  of  thla  aflldavit. 

"And  affiant  further  aays  that  tbe  aald 
State  Capital  Company  la  the  dtatrlbntlon  of 
the  said  newspapers  so  published  In  other 
states  <tf  the  Union,  and  whidi  contained 
the  advertlsementa  of  Uqucor  houses  engaged 
In  business  In  other  states  of  the  Union,  and 
only  BO  far  as  Oklahoma  is  concerned  In  the 
transaction  of  Intimate  interstate  commerce 
with  the  people  of  Oklahoma,  Is  only  ex^ 
dslng  Its  legitimate  rights  as  a  citizen  of 
the  state  of  Oklahoma,  and  that  the  state  of 
Oklahoma  or  the  Attorney  General  thereof 
has  no  right  under  the  laws  and  the  Oki- 
stitution  of  the  state  of  Oklahoma  to  enjoin 
the  said  State  Capital  Company  from  so  do- 
ing; that  the  granting  of  the  Injunction  pray- 
ed tor  by  the  plaintiff  In  this  case  would  be 
not  only  a  violation  of  the  corporate  risrbts 
of  this  plaintiff  and  the  rights  of  the  aald 
defendants  so  engaged  In  the  said  newspaper 
business  and  the  said  liquor  businesses  in 
other  states  of  the  Union,  but  would  be  vio- 
lative of  the  right  of  free  speech  granted  by 
the  Constitution  of  the  state  of  Oklahcona 
to  every  person  to  freely  sprak,  write,  or 
publish  his  sentiments  on  all  subjects,  bebw 
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raqmnsfble  for  an  abuse  of  that  right,  and 
in  rlolatloii  of  the  rights  granted  by  the  Con- 
fltitation  of  said  state  declaring  that  no  law 
shall  be  passed  to  restrain  or  abridge  the 
liberty  of  Bpeedi  or  of  the  presa  In  the  state 
of  Oklahoma. 

"And  affiant  further  says  that  the  said 
State  Capital  Company  has  not  In  any  way 
been  engaged  to  the  distribution  of  any  of 
the  newspapers  named  in  plaintiff's  petition 
or  any  other  newspapers  which  have  contain- 
ed adTertlsements  of  the  sale  or  other  dis- 
tribution of  any  of  the  Intoxicating  Uqnors 
prohibited  by  the  laws  of  this  state  nor  any 
of  said  publications  soliciting  the  purchase 
or  sale  of  any  such  llQnors,  and  has  not  pub- 
lished or  displayed  any  adTertlsements  or  no- 
tices where  any  such  liqaoni  may  be  manu- 
factured, bartered,  sold,  given  kwbj,  or  oth- 
erwise furnished. 

*'And  affiant  denies  that  the  State  Capital 
Company  has  committed  any  act  or  acts 
charged  in  plaintiff's  petition  which  are  In 
any  way  &  Tlolatlon  of  the  Constitution  or 
laws  of  the  state  of  Oklahoma  or  any  of  Its 
rights  as  the  publisher  at  distributer  of 
newspapers  or  adrwUsementi  in  the  state 
of  Oklahoma." 

Bihlbtt  A. 

"Guthrie,  Okla.,  April  7,  1008. 

"Mr.  B.  F.  Finney — Dear  Sir:  Tour  let- 
ter of  the  20th  of  March  is  fully  covered  by 
a  letter  of  the  7th  of  April  to  the  Governor, 
and  ft  lettw  of  the  l&th  of  February,  to  Sid- 
ney SuggSt  of  Ardmore,  copies  of  which  are 
hereto  attached.  Respectfully,  Charles  West. 
Attorney  GeneraL 

"  To  His  Excellency,  the  GoTernor — Dear 
Sir:  I  am  In  receipt  of  your  letter  of  the 
.  5th  of  April,  in  which  you  say:  "A  week 
ago  last  Sunday,  the  Guthrie  State  Capital 
carried  four  whiskey  advertisements.  I  am 
sfttlsfled  these  advertisements  are  in  viola- 
tion ot  law,  and  I  decide  that  proper  crim- 
inal proceedings  be  brought  to  punish  those 
responsible  for  the  publication  thereof."  1 
have  asked  Mr.  Hamburger  for  a  copy  of 
the  paper  you  have  in  mind,  and  he  has  giv- 
en me  a  copy  of  the  State  Capital  of  the  Gth 
of  April,  and  says  that  the  publications  he 
has  marked  are  precisely  like  the  publication 
yon  have  In  mind.  The  first  publication  is 
one  of  "Moonshine  Wtilskey."  and  says:  "L. 
Craddock  &.  Co.,  Dallas,  Texas,"  and  states: 
"Orders  for  that  part  of  Oklahoma  which 
was  formerly  Indian  Territory,  must  be  ac- 
companied by  freight  chargeB.  No  goods  can 
be  shipped  there  by  express.  We  can  ship 
by  express  to  any  part  of  old  Oklahoma." 
There  Is  nothing  in  this  advertisement  that 
we  can  see  that  is  a  solicitation  for  an  in- 
trastate shipment  It  Is  apparently  a  so- 
licitation for  an  Interstate  shipment— a  ohlp- 
meat  to  be  made  from  Dallas  to  some  part 
of  this  state.  The  next  is  for  "Willow 
JMm,*'  whiskey.  The  addiesa  In  that  cue  Is 


"Swift  Creek  Distilling  Co.,  LoulsvUle,  Ky.," 
and  nothing  is  contained  In  that  which  shows 
that  it  means  to  sell  whiskey  in  Oklahoma. 
On  the  contrary,  the  first  words  in  large 
type  are  "IHreot  from  our  dlstlllwy."  This 
also  is,  therefore,  an  Interstate  transaction. 
The  next  Is  that  of  "Reefer's  Green  Mountain 
Whiskey."  It  says  that  its  distillery  is  In 
Kentucky,  and  that  its  warehouses  are  there, 
and  says:  "If  you  want  your  order  filled  same 
day  it  Is  received,  mark  your  envelope  'per- 
sonal,' and  address  It  plainly  to  M.  a  Reef- 
er, President,  Kansas  City,  Missouri"  There 
Is  nothing  In  this  advertisement  that  we  can 
find  except  a  solicitation  of  an  interstate  pur- 
chase and  shipment  These  are  all  the  ad- 
verUsemoitB  I  find  In  that  paper.  In  order 
to  convict  any  one  of  a  criminal  offense  it 
must  be  borne  in  mind  that  the  proof  must 
be  sufficient  to  prove  the  accused  Is  guilty, 
beyond  a  reasonable  doubt  Bnd  In  these 
cases,  it  is  clearly  iwyond  a  reasonable  doubt 
that  it  Is  an  Interstate  and  not  an  intrastate 
shipment  that  Is  solicited.  The  same  provi- 
sion of  the  constitution  that  prohibits  adver- 
tising also  prohibits  soliciting,  and  In  nei- 
ther is  any  qualified  phrase  used;  and,  there- 
fore, we  must  presume  that  the  same  kind  of 
advertising  is  prohibited  as  that  kind  of  so- 
liciting that  is  prohibited.  The  supreme 
court  of  the  TT&lted  States  has  held  that  a 
state  law  that  undertook  to  prohibit  the 
licltlng  within  the  state  of  an  Interstate  ship- 
ment of  liquor  would  be  unconstitutional, 
and  since  that  holding  in  all  laws  that  have 
prohibited  the  soliciting  of  sales  of  liquors, 
the  courts  have  Interpreted  the  word,  "so- 
licitation" to  mean  the  "soliciting  of  an  in- 
trastate shipment  and  not  an  Interstate  ship- 
ment." In  like  manner  therefore,  the  word 
advertising  occurring  in  the  same  context 
must  be  held  to  be  an  advertisement  of  an 
intrastate  shipment  or  sale  and  not  the  ad- 
vertising of  an  Interstate  sale.  In  other 
words  an  advertisement  of  a  sale  within  the 
state  is  illegal,  but  an  advertisement  of  a 
sale  from  out  of  the  state  cannot  bo  made 
Illegal  by  this  state.  This  view  of  the  mat- 
ter was  taken  by  this  office  on  the  19tii  of 
February  in  a  letter  to  Mr.  Sidney  Suggs,  a 
copy  of  which  we  Inclose.  We  therefore  re- 
main In  ex[}ectancy  of  further  information 
from  you  as  to  what  are  the  facts  of  viola- 
tion of  the  law  which  you  had  in  mind,  as 
doubtless  it  could  not  have  been  the  matters 
contained  in  the  paper  of  the  5th  of  April 
that  Mr.  Hamburger  called  to  our  attention. 
Respectfully,  Charles  West  Attorney  Gen- 
eral.' " 

On  the  6th  day  of  May,  A.  D.  1908,  the  ap- 
plication for  temporary  Injunction  was  de- 
nied, and  an  appeal  therefrom  has  been  duly 
prosecuted  to  this  court 

Charles  West  Atty.  Gen.,  for  plaintiff  in 
error.  Horace  Speed,  for  defendants  In  er- 
zor. 
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WILLIAMS,  3.  (after  stating  the  facte  as 
above).  The  defendants  In  ecrot  bave  raised 
the  following  questions: 

(1)  That  the  act  commoaly  referred  to  as 
the  "Enforcing  Act"  (Sess.  Laws  1907-08,  pp. 
S94-614,  c  69)  Is  repagnant  to  section  67,  art. 
6,  Const.,  which  provides  that  "every  act  of 
the  Legislature  shall  embrace  but  one  sub- 
ject, which  shall  clearly  be  expressed  In  the 
title,"  In  that  the  part  of  the  said  act  relat- 
ing to  the  publication  of  liquor  advertise- 
ments, etc.,  does  not  come  clearly  within  the 
title. 

(2)  That  the  statute  bavli^  created  a 
crime  unlinown  to  the  common  law,  the  rem- 
edy prescribed  by  statute  for  Its  enforce- 
ment Is  exclu^ve,  and  that  neither  common- 
law  nor  equitable  remedies  can  be  Invoked 
for  such  enforcement 

(3)  That  the  writ  of  Injunction  la  not  a 
proper  remedy  In  this  case. 

(4)  That  the  defendants  may  not  be  pre- 
vented  from  publishing  liquor  advertise- 
ments in  newspapers  in  another  state  for  the 
lawful  sale,  etc.,  of  llguora  within  such 
state  and  causing  such  papers  to  be  trans- 
mitted through  the  United  States  malls  to 
subscribers  In  this  state. 

(5)  That  where  the  defendants  publtota 
new^apers  without  the  state  containing  such 
advertisements  and  transmit  them  by  mail 
or  express  Into  this  state  to  be  sold  at  or  de- 
livered from  newspaper  stands,  or  by  car- 
riers, neither  such  newspaper  companies,  nor 
the  agents  or  employ^  thereof  within  the 
state,  can  be  punished  or  prevented  from 
selling  or  delivering  such  papers. 

In  the  case  of  State  ex  rel.  West,  Attorney 
General,  v.  State  Capital  Company  (Okt.)  103 
Pac.  1021,  It  was  held  that  the  publishing  of 
ftdvertlsementa  for  the  sale  or  soliciting  the 
purchase  of  splrttuous,  vinous,  fermented,  or 
malt  liquors  by  a  newq)aper  published  with- 
in the  state  may  not  be  restrained  by  means 
of  Injunction,  but  that  a  criminal  prosecution 
would  lie  for  such  Infraction.  The  foregoing 
rule  necessitates  the  afQrmance  of  the  Judg- 
ment of  the  lower  court  In  this  case.  The 
defendant  In  error,  however,  has  briefed  all 
the  questions  raised,  and,  the  Attorney  Gen- 
eral having  failed  to  file  any  brief  In  this 
case,  we  decline  to  pass  on  the  other  ques- 
tions raised. 

The  judgment  of  the  lower  court  la  affirm- 
ed. All  the  JuBtlces  concnr. 

(25  ou.  U) 

BAKER  V.  L.  C.  VAN  NESS  &  CO. 

C^preme  Court  of  Oklahoma.    Nov.  9,  1909.) 

PuuDiNQ  a  877*)— NBCKssrrr  or  Reply. 

Where,  prior  to  the  admisaion  of  the  state 
iilto  the  Union,  In  an  action  of  replevin  by  L. 
C.  &  C.  A.  Van  Ness,  partners  as  L.  C.  Van 
Nesa  &  Co.,  to  recover  certain  personal  property 
in  which  they  claimed  a  special  ownership  by 
virtue  of  certain  chattel  mortgages  securing  cer- 


tain promlssoiT  notes,  dure  was  for  answer  a 
general  unverified  denial  and  allegations  In  ef- 
fect that  plaintiffs  were  a  partnership  with  Its 
principal  place  of  bnsiness  at  E.,  in  Oklah<Hna 
Territory,  and  were  transacting  basiness  under 
a  fictitious  name  in  violation  of  Wilson's  Bev. 
&  Ann.  SL  1903.  $S  8901,  8903,  and  no  reply 
was  filed,  and  defendant  on  the  trial  objected 
to  the  introduction  of  any  evidence  because  of 
no  reply,  held,  that  a  reply  was  necessary; 
that,  none  being  filed,  the  material  allegations 
of  the  new  matter  set  forth  in  the  answer  un- 
controverted  by  a  reply  should  have  been  taken 
as  true  and  as  constitating  a  complete  defense 
to  the  action ;  and  for  that  reason  the  judgment 
In  favor  of  plaintiffs  was  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  U  1228-1231;  Dec.  Dig.  {  877.*] 

(Syllabus  by  the  Omirt^ 

Error  from  District  Goort*  Canadian  Conn* 
ty ;  C.  F.  Irwin,  Judge. 

Action  by  Ij.  C.  Van  N«w  &  Co.  against 
E.  L.  Baker.  Judgment  tor  defendants,  and 
plaintiff  brings  error.  Berersed  and  re- 
manded. 

W.  W.  Wallace,  for  plalntUF  In  oror.  W. 
A.  Manrer,  for  defendants  In  error. 

TURNER.  J.  On  July  29,  1905,  U  O.  Van 
Ness  and  C.  A.  Van  Ness,  partners  doing  bus- 
iness In  El  Rood,  Okl.,  as  U  C  Van  Ness  & 
Co.,  sned  Emma  I*  Bak»  In  replevin  in  tbe 
district  court  (tf  Canadian  county  to  recover 
a  certain  stock  of  goods,  wares,  and  merchan- 
dise, dalmlng  a  special  ownership  therein  by 
virtue  of  a  certain  chattel  mortgage  thereon, 
securing  to  them  cwtaln  promissory  notes, 
which  said  notes  and  mortgage  were  made, 
executed,  and  delivered  by  defendant  to  plain- 
tiff on  S^tember  1,  1901.  and  were  due  and 
unpaid  and  filed  as  exhibits  to  plalntUTs  pe- 
tition. Later  plaintiff  filed  an  amended  pe- 
tition, to  whidi  defendant  answered  by  gen- 
eral unverified  denial,  and  further:  ■*  •  •  • 
That  plaintiffs  are  a  copartnership  transac- 
ting business  in  the  territory  of  Oklahoma, 
with  Its  principal  place  of  business  at  El  He* 
no,  Canadian  county,  Okl.,  under  a  fictitious 
name  and  designation  not  showing  the  names 
of  the  persons  Interested  In  said  copartner^ 
ship;  and  that  said  plaintiffs  have  not  filed 
with  the  clerk  of  the  district  court  of  Cana- 
dian county,  OkL,  a  certificate  stating  the 
names  In  full  of  all  members  of  said  copart- 
nership and  their  place  of  residence  and  caus- 
ed same  to  be  published  In  som'e  newspaper 
for  four  weeks  In  said  county,  as  required  by 
law  and  prior  to  bringing  this  action;  and 
that  there  are  and  Were  newspapers  published 
in  said  county  of  Canadian.  Wherefore,"  eta 

The  cause  coming  on  for  hearing  to  the 
court  with  no  reply  filed,  defendant  objected 
for  that  reason  to  the  Introduction  of  any 
evidence  on  behalf  of  plaintiff,  which  objec- 
tion was  overruled  and  exceptions  saved.  At 
the  close  of  the  evidence.  Judgment  was  ren- 
dered In  favor  of  plaintiff  and  against  de- 
fendant, to  review  which,  after  motltm  for  a 
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new  trial  filed  and  oTemiled,  she  brings  the 
case  here  and  contends  that  the  judgment  Is 
contrary  to  law.  It  clearly  Is,  The  answer 
set  up  material  allegations  of  new  matter, 
and  the  same,  being  uncontroverted  by  a  re- 
ply, should  have  been  by  the  court  taken  as 
true.  As  true.  It  constituted  a  complete  de- 
fense to  the  action  nnder  Wilson's  Rev.  & 
Ann.  St.  Okl.  194^,  H  3901,  3908,  and  defend- 
ant was  entitled  to  Judgment  on  the  plead- 
ings. In  Choctaw  Lumber  Co.  t.  Gllmore,  H 
Okl.  462,  68  Pac.  783,  the  court  of  these  sec- 
tions said:  "There  Is  no  room  for  interpre- 
tation, and  It  Is  not  within  the  province  of 
the  court  to  undertake  by  some  adroit  inter- 
pretation to  disregard  or  to  destroy  the  force 
of  the  proTlslons  the  statute  expressly,  spe- 
clflcally,  definitely,  and  emphatically  stated 
and  undoubtedly  Intended  tor  the  protection 
of  citizenship  of  the  territory  which  transaclB 
business  with  any  partners  doing  business  un- 
der a  fictitious  name."  Said  sections  seem  to 
have  been  borrowed  from  California  and  are 
sections  24G6  and  2468  of  the  Civil  Code.  In 
North  V.  Moore  et  al.,  135  Cal.  621,  67  Pac. 
1037,  the  court  held  that  the  firm  name  of 
"Abrams  Bros."  was  not  a  designation  "rfiow- 
Ing  the  names  of  the  persons  interested  as 
partners"  and  said  firm  to  be  wltbln  the  con- 
templation of  said  section.  See,  also:  Swee- 
ney V.  Stanford,  67  Cal.  6S5,  8  Pac.  444;  By- 
ers  et  al.  v.  Bourret,  64  Cal.  73,  28  Pac.  61; 
Choctaw  Lumber  Co.  v.  GlJmore,  11  Okl.  462, 
68  Pac  733 ;  A.  W.  Swope  &  Sou  v.  Bumham, 
Hanna  Munger  &  Co.,  6  OkL  736,  52  Pac.  924. 

In  S.  Q.  Babcock  et  al.  v.  Farmers',  etc., 
Bank,  46  Kan.  548,  26  Pac.  1037,  the  latter 
sued  the- former  on  a  promissory  note.  Bab- 
cock answered:  That  the  note  was  void  for 
want  of  consideration ;  that  at  different  times 
he  had  borrowed  various  sums  from  the  bank 
for  which  he  agreed  to  a  usurious  Interest, 
the  total  of  which  amounted  to  the  sum  sued 
for;  and  that  said  note  was  executed  for 
said  usurious  interest  The  answer  was  veri- 
fied. No  reply  was  filed  to  the  answer.  De- 
fendant asked  ^figment  on  the  pleadings, 
which  was  overruled,  and  trial  was  had  with- 
out reply  over  the  objection  of  defendant. 
Judgment  was  rendered  In  fovor  of  plaintiff, 
and  defendant  brought  error.  The  court  In 
passing  said:  "The  reply  was  not  waived, 
and  we  think  It  was  error  for  the  trial  court 
to  proceed  without  requiring  a  reply  to  the 
new  matter  set  up  in  the  answer.  Section 
128  Of  the  Civil  Code  provides  that  every 
material  auction  of  the  new  matter  in  the 
answer  not  controverted  by  the  reply  shall, 
for  the  purpose  of  the  action,  be  taken  as 
tme.  The  defense  set  up  was  that  the  entire 
ranslderatloii  of  the  note  was  usurious,  which, 
if  true,  was  a  complete  defense  to  the  note 
set  out  In  the  petition.  We  think  a  reply  was 
necessary,  and,  none  having  been  filed,  we 
are  of  the  opinion  that  the  plaintiff  Id  error 
should  hare  tiad  Judgment  upon  the  plead- 
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iDga.  Scott  T.  Morning,  18  Kan.  489"— and 
reversed  and  remanded  the  cause  for  a  new 
trial. 

In  Higby  et  al.  v.  Ayres  et  al.,  14  Kan.  331, 
Ayres  &  Martin,  Judgment  creditors  of  BIgby, 
sued  to  set  aside  a  deed  of  assignment  made 
by  Higby  for  the  benefit  of  his  creditors,  on 
the  ground  of  fraud.  Defendants  answered 
that  one  of  the  plaintiffs,  with  full  knowledge 
of  all  the  facts,  acquiesced  in  and  became  a 
party  to  said  ^tssignment  and  Instructed  and 
encouraged  the  assignee  to  proceed  under 
the  same  and  to  sell  the  trust  property.  Nei- 
ther plaintiff  replied  to  the  answer.  Defend- 
ants at  the  trial  objected  to  the  introduction 
of  any  evidence  because  of  the  condition  of 
the  pleadings  and  asked  for  Judgment  in  their 
favor  on  the  papers  In  the  case.  The  objec- 
tion and  motion  were  overruled,  and  Judg- 
ment rendered  In  favor  of  plaintiff  against 
both  defendants.  The  court,  in  substance, 
held  that  a  reply  was  necessary  as  to  the 
plaintiff,  who,  it  was  alleged,  had  acquiesced 
in  said  assignment,  that  defendants  did  not 
waive  a  reply  by  proceeding  to  trial  without 
one,  and  reversed  and  remanded  the  case, 
and  In  passing  said:  "There  was  no  reply 
filed  to  this  answer,  and  there  was  nothing 
in  the  case  which  tended  to  show  that  the 
defendants  waived  a  reply.  On  the  contrary, 
it  seems  that  they  twice  objected  to  the  In- 
troduction of  evidence  because  of  the  con- 
dition of  the  pleadings,  and  they  also  asked 
for  a  Judgment  In  their  favor  upon  the  papers 
In  the  case.  Tt  is  true,  the  objection  to  the 
evidence  went  to  Iwth  of  tne  plaintiffs,  while 
It  could  properly  apply  to  only  one  of  them ; 
but  still  it  shows  that  the  defendants  did  not 
Intend  to  waive  a  reply.  Where  a  reply  is 
necessary,  as  it  was  In  this  case,  and  none 
has  been  filed,  It  must  appear  affirmatively 
from  the  conduct  of  the  defendants  that  the 
reply  has  been  waived,  or  the  court  must  take 
all  the  allegations  of  the  new  matter  con- 
tained in  the  answer  as  true.  Where  the  de- 
fendants go  to  trial,  and  proceed  with  the 
trial  In  all  respects  as  though  a  reply  had 
been  filed,  such  conduct  on  their  part  will 
authorize  the  court  and  the  other  party  to 
consider  that  the  defendants  have  waived  a 
reply ;  but  that  Is  not  the  case.  The  evidence 
Id  this  case  failed  to  show  that  Martin  ac- 
quiesced la  said  assignment  with  a  full  knowl- 
edge of  all  the  facts;  but  still,  as  such  was 
so  allied  by  tiie  defendants,  and  not  denied 
by  the  plaintiffs,  we  must  take  It  that  sach 
was  the  fact" 

We  are  therefore  of  opinion  that  as  a  re- 
ply was  necessary,  and  there  Is  nothing  in  the 
record  tending  to  show  that  defendants  waiv- 
ed It,  the  court  erred  in  admitting  said  evi- 
dence over  her  objection  that  no  reply  was 
filed,  and  for  that  reason  the  Judgment  of  tiie 
trial  conrt  la  contrary  to  law,  and  the  ca^e 
is  reversed  and  remanded.  All  the  Justices 
concar. 


BAKBB  T.  L.  a  YAN  NESS  &  CO. 
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McLAVOHIilN  et  aL  t.  NETTLErrON. 
(Supreme  Court  of  Oklahoma.    Dec.  14,  1909.) 
JcDQUKNT  (11  143.  1S9*)— Default— y AOA- 

TION— MiSTAKK— PBOOEEDinOS. 

In  a  proceeding,  ander  section  4760  (chxp- 
ter  66,  art  22,  i  0^  WHsoa's  Rev.  &  Ana.  St. 
1903,  the  petition  must  te  duly  verified  by  af- 
fidavit setting  forth  the  Judgment  or  order,  the 
groande  for  vacating  or  modifying  the  same, 
and  the  defense  or  defenses  to  the  acti(>D. 

The  petitioner's  counsel,  on  the  13th  day  of 
May,  1907,  the  day  on  which  the  term  of  court 
convened  at  which  the  action  stood  for  trial, 
having  written  to  the  cleik  of  the  court  at 
Bobart,  Okl..  from  Wichita,  Kan.,  requesting 
to  be  advised  by  return  mail  on  what  day  such 
case  had  been  assigned  for  trial,  no  reply  be- 
ing received,  on  the  15th  or  16th  of  the  same 
month  petitioner  received  a  letter  from  a  party 
at  Hobart  advising  him  that  the  case  would  be 
reached  the  latter  part  of  the  next  week.  Peti- 
tioner immediately  wrote  such  party  to  advise 
him  by  wire  on  what  day  the  case  was  set  for 
trial.  On  the  18th  he  received  a  telegram  as 
follows:  "Your  case  is  set  for  the  first*'  Peti- 
tioner immediately  took  the  letter  to  his  attor^ 
ney  in  Wichita,  and  they  constmed  it  to  mean 
that  the  case  was  set  for  the  let  of  June,  and 
set  aboDt  to  get  ready  for  the  trial  of  the 
cause.  About  the  23d  of  May  petitioner  re- 
ceived a  letter  from  the  same  party  at  Hobart 
that  jn^ment  had  been  rendered  oa  defanit 
on  the  iOst  On  investigation,  it  waa  levealed 
that  the  telegram  bad  been  filed  with  tbs  com- 
pany at  Hobart  reading,  "Tour  case  Is  set  for 
the  21st"  but  that  by  mifrtake  in  traDsmi88i<m, 
when  delivered,  it  was  made  to  read  as  above 
stated.  If  the  telegram  bad  been  oorrectly 
transmitted,  petitioner  and  his  counsel  wonld 
have  been  present  on  the  2l8t  and  defended  the 
actiUL  Beld,  that  the  construction  of  the  tele- 
gram ss  delivered  was  reasonablet  KOd,  the 
petitioner  and  bis  counsel  having  exerdaed,  ordi- 
nary diligence,  that  this  amounted  to  an  un- 
avoidable casualty  or  misfortune. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  272-284^  SIO^  81%  813;  Dea 
Dig.  II  143,  159.»] 

(Syllabna  by  the  Oonrt) 

Brror  Crom  District  Oourt,  Elowa  Coan- 
ty;  Lafe  Snowies,  Special  Trial  Jndge. 

Proceeding  by  Charles  B.  McLanghUn 
and  others  against  Artbur  B.  Nettleton  to 
vacate  a  Judgment  by  default  From  an  or- 
der denying  such  relief,  plalntlffB  bring  er^ 
ror.   Reversed,  with  inatructlons. 

Devereux  &  Hlldreth,  for  plalntilb  In  er- 
ror. 

WILLIAMS,  J.  This  proceeding  is  brought 
under  the  provisions  of  section  4760  (chapter 
00,  art.  22,  9  562)  Wilson's  Rev.  &  Ann.  St 
1903.  Subdivision  7  thereof  provides  that 
the  district  court  shall  have  power  to  va- 
cate or  modify  its  own  Judgments  or  orders 
for  "unavoidable  casualty  or  misfortune, 
preventing  the  party  from  prosecuting  or  de- 
fending." The  petition  was  duly  verified  by 
affidavit  setting  forth  the  Judgment  or  order, 
the  grounds  for  vacating  or  modifying  it, 
and  the  defense  to  the  action,  complying 
substantially 'with  the  requirements  of  the 
statute.   The  action  In  which  the  Judgment 


was  sought  to  be  vacated,  the  Iniiae  tar- 
ing been  made  up,  etood  for  trial  at  the  term 
of  the  district  court  for  Kiowa  conn^,  ter- 
ritory of  Oklahoma*  to  cwiTene  on  13, 

1907. 

The  appUcanfe  attorney,  who  resldea  at 

Wichita.  Kan.,  on  aaid  date  wrote  to  the 
clerk  of  aald  court  at  Hobart,  Okl.,  asking 
him  to  adTlae  him  by  return  mall  when  said 
case  had  been  assfgiied  for  trial.  No  reply 
was  received  to  this  letter.  About  the  15th 
or  16th  of  May,  1907,  the  applicant  received 
a  letter  from  an  attorney  at  Hobart,  OkL, 
who  had  previously  been  retained  by  him, 
but  who  was  not  in  the  case  at  the  time, 
that  said  case  wonld  likely  be  reached  for 
trial  the  following  week.  Applicwit  tb««- 
upon  wrote  to  said  party  and  asked  him  to 
advise  him  immediately  by  wire  the  day 
on  which  said  case  would  be  reached  for 
trUL  On  the  18th  day  of  May,  1907,  appli- 
cant received  a  telegram  over  the  Western 
Union  line  reading,  "Your  case  is  set  for  the 
first"  Applicant  Immediately  took  the  tele- 
gram to  this  attorney  In  Wichita,  and  he 
and  the  attorn^,  having  read  the  telegram, 
reached  the  conclnslon  that  It  meant  that 
the  case  was  set  for  trial  on  June  1st.  The 
facts  wore,  however,  that  the  telegram  was 
filed  at  the  Western  Union  office  at  Hobart, 
Okl^  readiiur  as  fbllowa:  Tour  case  Is  set 
for  the  Zlst"— bnt  mistake  was  transmit- 
ted so  as  to  read,  "Tour  case  Is  set  for  the 
first"  The  applicant  and  his  counsel  seem 
to  have  proceeded  in  good  faith  and  with 
reasonable  care  to  get  ready  for  trial  on 
June  let  On  May  2Ut  the  cause  was  reg- 
ularly reached  for  trial;  and,  ttie,  applicant 
and  his  codefendaat  and  their  counsel  fall- 
ing to  appear,  Judgment  was  rendered  on 
default  Had  the  tel^^nm  been  correctly 
transmitted,  it  seema  that  the  action  would 
have  been  defended,  and  no  default  would 
have  been  made.  '  Applicant  relying  upon  a 
reasonaUe  construction  of  the  telegram, 
and  exercising  ordinary  diligence  there<Hi, 
when  It  turns  out  thai  such  telegram  was 
Incorrectly  transmitted  by  the  mlstoke  of 
tbe  telegraph  company's  employes  It  amounts 
to  an  "unavoidable  casualty  or  misfortune" 
on  bis  part  Coming  &  Homer  v.  Tripp,  1 
How.  Prac.  (N.  T.)  14;  Northern  Dispensary 
Trustees  v.  Merrlam,  69  How.  Prac.  (N.  Y.} 
226;  Boyd  v.  Williams.  70  N.  J.  Law.  185.  56 
AU.  135;  Wynn  v.  Frost  6  Okl.  89,  60  Pac. 
184;  Williams  r.  Richmond  &  D.  H.  Co., 
110  N.  G.  466,  15  8.  B.  97;  Syfera  et  aL  v. 
EeUer,  31  Ind.  App.  6,  66  N.  B.  1021;  Schnltx- 
ler  V.  Wichita  Fourth  Nat  Bank,  1  Kan. 
App.  674,  42  Pac.  496. 

But  the  question  may  be  raised  as  to 
whether  or  not  It  Is  permissible  to  contra- 
dict the  prima  fade  showing  of  the  appli- 
cant as  to  tbe  defense  to  action.  That  ques- 
tion seems  never  to  have  been  passed  .on 
either  by  the  Supreme  Court  of  Oklaboma 
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Territory  or  of  Kansas.  The  rale  by  the 
great  weight  of  authority,  however,  appears 
to  be  that  It  Is  not  permissible  to  contradict 
the  all^atlons  of  merit  as  set  np  by  the  ap- 
plicant and  supported  by  his  affidavit.  Pratt 
&  McKenzIe  v.  Kella  &  Sylvester,  28  Ala. 
390;  Grader  et  aL  t.  Weir,  45  Cat.  63;  GU- 
chrlBt  Transp.  Oo.  v.  Northern  Grain  Co., 
204  111.  510.  OS  N.  E.  558;  Hill  et  al.  v.  Crump, 
24  Ind.  291;  Buck  T.  Havens,  40  Ind.  221; 
Brlstor  T.  Galvln  et  al.,  62  Ind.  352;  Beatty 
r.  O'Connor  et  al.,  106  Ind.  81,  6  N.  G.  880; 
Worth  T.  Wetmore,  87  Iowa,  62,  54  N.  W, 
56;  Joems  v.  La  Nlcca,  75  Iowa,  705,  38  N. 
W.  12»;  N.  Et  Mut  Fire  Ins.  Co.  t.  Lisbon 
Mfg.  Co.,  2  Foster  (22  N.  H.)  170;  Benedict 
et  al.  r.  Amoux  et  al.,  85  Hun,  283,  32  N.  Y. 
Supp.  005;  Minnesota  Thresher  iitg.  Co.  v. 
Holz,  10  N.  D.  19,  84  N.  W.  68;  Congdon 
Hdw.  Oo.  T.  Cons.  Apex.  Mining  Co.,  11  S. 
D.  876,  77  N.  W.  1022;  Brown  v.  Brown,  86 
Tens.  277,  6  S.  W.  869,  7  S.  W.  640;  1  Free- 
man on  Judgments  (4th  Ed.)  fi  100,  p.  161; 
1  Black  on  Judgments,  fi  351,  p.  429  ;  6  E. 
Bnc.  Pleading  &  Practice,  158;  23  Cyc.  958; 
30  Cent  Dig.  tit  Judgments,  ${  319,  753. 
But  does  section  4763,  Wilson's  Rev.  &  Ann. 
St  1908  (section  6097,  Cemp.  Laws  1909), 
change  the  foregoing  rale?  See  List  t.  Jock- 
heck,  45  Kan.  349,  748,  27  Pac.  184.  That 
question,  however,  is  not  required  to  be  de- 
termined, as  the  lower  court  evidently  held 
that  the  grounds  to  vacate  were  Insuffldeat 
The  question  may  also  arise  as  to  whether 
or  not  the  validity  of  the  defense  must  not, 
unless  same  is  waived,  be  tried  by  a  jury. 
Gilchrist  Transp.  Co.  v.  Northern  Grain  Co.. 
supra.  It  follows  that  the  lower  court  erred 
In  not  vacating  the  Judgment  rendered  on 
default 

The  Judgment  of  the  lower  court  Is  revers- 
ed, with  instructions  to  vacate  said  judg- 
ment and  proceed  In  accordance  with  this 
<^dnlim.  All  the  Justices  concur. 


(2B  Old.  S2S> 

McLAUGHtilN  et  aL  v.  NETTLETON. 
(Supieme  Court  of  Oklafaonia.    Dec  7,  19(^.) 
Appeu  and  Bbrob  (f  117B*>— Binxw— Bcs- 

PKIfSION  OV  PBOCDDINQS  FENDIBa  APPKAI. 

—Foreclosure— CoNFiEMATiON  ov  Saix. 
The  petitioner  seebins  for  an  order  to  los- 
peod  proceedinKB  under  a  certain  judgment,  and 
having  aubstantlally  complied  with  section  4765 
(chapter  66,  art  22.  <  567)  WilBOo'a  Rev.  As 
Ann.  St  1903,  which  was  denied,  and  the  peti- 
tion to  vacate  the  judgment  also  being  denied, 
and  an  appeal  being  prosecuted  therefrom  to 
this  court  and  sustained,  the  cause  being  revers- 
ed with  instructions  to  vacate  said  judgment; 
also  an  appeal  being  prosecuted  from  the  order 
denying  Buspension  of  the  proceediogs  on  said 
judgment--8aid  order  will  be  reversed  with  in- 
structions to  auBpeui  proceedings  on  said  judg- 
ment. 

Where  it  farther  appears  that  a  sale  was  made 
under  order  of  foreclosare  on  such  judgment, 
but  that  in  dne  time  objection  was  made  to  the 
confirmation  thereof,  for  the  reason  (1)  that  ap- 
plication was  pending  for  tiie  vacating  of  said 


jadgment.  and  further  (a)  that  proceedings  for  an 
order  suspending  the  enforcement  of  said  judg^ 
ment  was  pending,  which  objections  to  the  con- 
firmation being  overruled  on  appeal  to  thia 
court  from  such  order,  same  will  be  reversed, 
with  Instructions  to  sustain  the  objections  to 
such  confinnatioD. 

[Ed.  Note.— For  other  cases,  sae  Appeal  and 
Error,  Dec.  Dig.  (  1176,*] 

(Syllaboa  by  the  Court) 

Error  from  District  Court,  Kiowa  Gonn- 
ty;  Lofe  Snowies,  Spetdal  Trial  Judge. 

Actlra  by  Arthur  E.  Nettleton  a^rnlnst 
Charles  EL  McLaughlin  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  a- 
ror.  Reversed. 

Devereux  &  HUdreth,  for  plaintiffs  in  error. 

WILLIAMS,  J.  Section  4765  (section  567, 
art  22,  c.  66)  WilBon's  Rev.  &  Ann.  St  1908, 
provides  that:  "The  party  seeking  to  vacate 
or  modify  a  Judgment  or  order,  may  obtain 
an  order  suspending  proceedings  on  the  whole 
or  part  thereof;  which  order  may  be  grant- 
ed by  the  court  or  any  Judge  thereof,  upon 
its  being  rendered  probable,  by  affidavit  or 
judgment  or  order  vacated  or  modified."  On 
the  6th  day  of  December,  1907,  Charles  Mc- 
Laughlin, one  of  the  defendants  In  a  certain 
cause  pending  In  the  district  court  of  Kiowa 
county,  territory  of  Oklahoma,  entitled  "Ar- 
thur El  Nettleton  v.  Charles  E.  McLaughlin 
et  al.,"  wherein  Judgment  by  default  was 
rendered  on  the  2lBt  day  of  May,  1907,  de- 
creeing foreclosure  on  certain  realty  to  sat- 
isfy judgment  therein,  alleging  that  he  set  up  ■ 
In  his  motion  that  be  had  filed  In  said  action 
his  petition  to  set  aside  said  Judgment  which 
petition  had  not  been  passed  upon  by  the  oonrt 
and  which  was  In  due  form  and  as  required 
by  law.  On  the  ISth  day  of  January,  the  plain- 
tiff In  said  action,  to  wit.  Arthur  BL  Nettleton. 
answered  said  motion,  denying  each  and  every 
affirmative  all^atlon  therein  set  forth,  and 
praying  that  It  be  not  granted.  On  the  14tb 
day  of  January,  A.  D.  1908.  the  petition  to  set 
aside  and  vacate  said  Judgment  having  been 
denied,  the  motion  to  suspend  the  execution 
of  said  Judgment  was  also  overraled,  and, 
execution  having  Issued  on  said  Judgment 
and  decree  of  foreclosure,  said  realty  wag 
sold  thereunder  on  the  13th  day  of  January, 
1908.  On  the  15th  day  of  January,  1908, 
motl<m-was  filed  In  said  court  objecting  to 
the  confirmation  of  said  sale,  and  moving  to 
set  same  aside  because  at  the  time  said  sale 
took  place  the  applicant  or  petitions,  Charles 
E.  McLaughlin,  had  pending  In  process  of 
being  heard,  petition  In  due  form,  and  as  re- 
quired by  law  to  vacate  and  set  aside  said 
Judgment  which  had  then  been  overruled, 
but  from  which  action  petitioner  intended  to 
prosecute  an  appeal  to  the  proper  appellate 
court.  In  due  time  he  had  also  proFented 
his  motion  for  the  suspension  of  execution 
on  said  Judgment  for  the  same  reason.  Said 
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motion  wu  orerroled,  and  an  appeal  has 
been  properl7  jnoBecuted  to  this  court 

Id  the  case  of  McLanghlla  et  al.  t.  Net- 
tletcm  (No.  286,  decided  at  this  term,  bnt 
not  jet  ofBdally  reported),  105  Pac.  662,  It 
wai  held  1^  this  court  that  Bald  Judgment 
should  have  been  racated,  and  the  case  was 
accordingly  rerersed,  with  Instructions  to 
proceed  In  accordance  with  said  opinion.  It 
necessarily  follows  that  the  application  to 
suBpend  proraedlngs  tm  said  Judgment  should 
have  been  Issued  as  prayed  for,  and  the  ob- 
jections to  the  ctmflmiatlon  of  said  sale  bus- 
talned. 

The  Judgment  <tf  the  lower  court  is  rerem- 
ed,  with  instructions  to  grant  the  order  pray- 
ed for  and  proceed  in  accordance  with  this 
opinion.   All  the  Justices  concur. 


(U  ou.  8M) 

INCORPORATED  TOWN  OF  WIOSTVILLE) 
T.  INCORPORATED  TOWN  OF 
STILWBLIi  et  al. 

(Supreme  Court  of  Oklahoma.    Nor.  9.  IflOft.) 

1.  Counties  (S  29*)— Countt  Sut  DLScmoN 
— Contest— Pasties. 

This  court  acquires  jurisdiction  of  a  pro- 
ceediDg  to  contest  the  result  of  a  county  seat 
election  under  article  4,  c.  SI,  pp.  378-387,  Seas. 
Laws  1907-08,  when  the  application  therefor  Is 
Bled  within  30  dars  after  such  election  has  been 
held. 

(a)  Any  additional  necessary  party  may  be 
made  on  proper  api^lcatlon  and  showhv  after 
the  expiration  of  such  30  days. 

(b)  It  not  helng  shown  that  Adair  county  as 
a  political  organization  has  any  interest  in  this 
contest  and  no  application  having  been  made 
by  the  proper  representatives  of  the  county  to 
be  made  a  party  hereto,  this  {proceeding  will  be 
proceeded  with  without  requiring  it  to  be  join- 
ed as  a  party  thereto. 

[BSd.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  S  29;  Dec.  Dig.  S  29.*] 

2.  Co  UNTIES  (S  20*)— County  Sbat  BLBcrion 

— QUALIFXCATIDN  OF  VOTEBS— STATUTKS. 
Section  12,  art.  4,  c.  31,  p.  382,  Sess.  Laws 
1907-08,  providing  that  "every  person  desir- 
ing to  vqte  at  such  BjwclaJ  election  •  •  • 
shall,  before  being  given  a  ballot,  permit  the 
clerks  to  fill  out  an  affidavit  and  •  *  •  shall 
subscribe  and  swear  to  said  affidavit,  •  *  « 
Is  mandatory. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {  29;  Dec.  Dig.  i  29.*] 

8.  Counties  ({  29*)— Countt  Seat  Sh^BcriON 

— Majobitt. 

For  the  purpose  of  determining  the  major- 
ity of  the  votes  cast  at  a  special  election  held 
to  vote  upon  the  removal  or  relocation  of  a 
county  seat  under  the  provisions  of  section  6, 
art.  17.  Const  (sections  328  to  334  inclusive, 
Buno's  Ed.),  and  article  4.  c.  31,  pp.  378-387, 
Sess.  Laws  1907-08.  all  the  ballots  cast  on  such 
question  by  the  qualified  electors  of  the  county, 
making  an  honest  though  ineffectual  effort  to 
participate  therein  or  have  their  ballots  counted 
on  the  removal  of  the  county  seat,  a  majority 
of  this  number  must  be  cast  so  as  to  be  counted 
in  favor  of  one  of  the  contesting  places  before 
any  town,  city,  or  place  shall  be  declared  to  be 
the  county  seat  as  a  result  of  such  election. 

[ICd.  Note.- For  other  cases,  see  Counties, 
Cent.  Dig.  §  29;  Dec.  Dig.  S  29.*] 


4.  CotTNTIES  (4  29*)— CODHTT  ftSAT  EXAOTIOK 

— Majobitt  Dbtebkination — "Vote  Cast." 
A  ballot  voted  by  a  gualifled  elector  with- 
out his  having  subscmed  and  sworn  to  the  af- 
fidavit, as  required  by  section  12,  art  4,  c  31, 
p.  382.  Sess.  Laws  1907-08,  cannot  be  counted 
for  any  city,  town,  or  place  as  a  candidate  fOr 
the  county  seat  at  such  election. 

(a)  Such  ballot,  however,  where  the  elector 
was  qualified  and  acted  In  good  faltb,  should  be- 
considered  as  a  vote  cast  in  estimating  the  num- 
ber on  which  the  required  majority  for  the 
removal  or  relocation  of  the  county  seat  is  to  be 
computed. 

(b)  The  term,  "vote  cast,"  Includes  a  ballot 
voted  by  a  qualified  elector,  acting  in  good  foiUi 
and  failing  to  comply  with  the  mandatory  re- 
quirements imposed  upon  bim  in  voting  at  such 
special  election  by  section  12,  supra,  even 
though  it  precludes  such  vote  from  beiuf  conot- 
ed  for  the  town,  city,  or  place  for  whi^  he  in- 
tended to  vote. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  29;  Dec.  Dig.  §  29.*] 

e.  Counties  (8  28*)— Countt  Seat  Electiok 
— Failube  to  Elect— Second  Election. 
If  by  virtue  of  section  6,  art  17,  Const, 
a  majority  of  the  votes  cast  at  a  special  elec- 
tion shall  not  be  received  by  or  counted  in  fa- 
vor of,  any  city,  town,  or  place  voted  for  there- 
at, and  there  being  more  than  two  candidates 
for  the  location  of  the  county  seat  at  such  elec- 
tion, the  names  of  all  except  the  two  receiving 
the  greatest  number  of  votes  shall  be  dropped, 
and  the  Oovemor  shall  in  like  time  and  man- 
ner cause  to  be  held  a  second  election  at  which 
only  the  said  two  towns  shall  be  voted  for. 

(a)  In  the  event  none  of,  the  candidates  at 
said  first  election  received  a  majority  of  the 
votes  cast  thereat,  there  being  only  two  candi- 
dates (cities,  towus  or  places  voted  for  there- 
at), the  Governor  shall  then  in  lilie  time  and 
manner  canse  to  be  held  a  second  election  at 
which  the  said  two  towns  shall  be  voted  for. 
and  the  town  receiving  the  reQuisite  majority 
of  the  votes  cast  at  the  second  election  shall  be 
the  county  seat. 

[Ed.  Note.— For  other  cases,  see  Coon  ties. 
Cent  Dig.  S  29;  t>ea  Dig.  8  29.*] 

(Syllabus  by  the  Court) 

Original  action  to  contest  a  county  seat 
election  by  the  Incorporated  Town  of  West- 
TiUe  against  the  Incorporated  Town  of  StU- 
well  and  others.  -  Judgment  rendered. 

Ow^  A  Stone,  for  plaintiff.  R.  Y.  Nance 
and  Arnold  ft  Westtm,  for  dtfendanta. 

WILLIAMS,  X  The  questions  essmtlal  to 
be  decided  for  a  proper  disposition  of  this 
case  are  as  follows: 

(1)  Was  the  county  of  Adair  under  tb» 
act  of  April  17,  1908  (Sess.  Laws  1907-^  p. 
378,  c.  31,  art.  4),  a  necessary  party  to  this 
proceeding  in  error  for  this  court  to  acquire 
jurisdiction  tiiereof  ? 

(2i  Is  section  12  of  said  act,  which  pro- 
vides that  "every  person  desiring  to  vote  at 
such  Epecial  election,  after  having  passed 
the  challengers  whose  duties  shall  be  the 
same  ns  prescribed  by  law  governing  any 
general  election,  and  being  admitted  to  the 
room,  shall,  before  being  given  a  ballot,  per- 
mit the  clerks  to  fill  out  an  affidavit  and  said 
Intended  voter  shall  subscribe  and  swear  to 
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■aid  affidavit  before  the  Bald  special  election 
commlSBioner.  after  which  he  shall  be  given 
a  ticket  and  permitted  to  prepare  same  and 
deliver  Bald  ballot  to  said  special  election 
commissioner  who  shall,  In  the  presence  of 
said  Toter.  d^oslt  said  ballot  In  the  proper 
ballot  box,  and  shall  deposit  the  said  af- 
fidavit In  the  box  provided  for  that  purpose," 
mandatory? 

(3)  Not  more  than  two  places,  towns,  or  cit- 
ies, being  candidates  in  the  election  for  the 
location  of  the  county  seat  and  neither  one 
receiving  a  majority  of  the  votes  cast,  un- 
der section  6,  art.  17,  Const,  1b  it  the  duty  of 
the  Governor  to  cause  to  be  held-  a  second 
election  at  which  said  two  towns  Bball  again 
be  voted  for? 

1.  This  Is  in  Its  nature  a  summary  pro- 
ceeding to  contest  the  result  of  a  coun^ 
■eat  Section,  exdn^ve  original  Jurisdiction 
being  conferred  apon  the  Supreme  Court  oyer 
all  controrerslieB  arising  under  the  provisions 
of  the  laws  governing  such  elections,  and 
«ny  city,  town,  or  place  being  a  candidate 
for  such  county  seat  In  such  election  shall 
hare  a  right  to  a  hearing  before  this  court 
upon  application  filed  within  SO  days  aft- 
er such  election  shall  be  held.  The  Juris- 
dictional requirement  is  that  the  petition 
be  filed  within  30  day&  Section  16,  art  4, 
c  81,  p.  88{^  SesB.  Laws  1807-0$.  There  is 
no  requirement  by  the  statute  that  the  coun- 
ty as  a  political  organization  shall  be  made 
a  [Arty  thereto.  The  contest  Is  between  the 
rival  towns  as  candidates  for  the  county 
■eat  Ko  showing  that  the  county  is  a  party 
In  interest  has  been  made  here,  and,  if  so, 
It  could  be  made  a  party  at  any  time  after 
the  filing  of  the  application  within  due  time, 
even  after  the  expiration  of  the  80  days. 
The  motion  to  dismiss  is  overruled. 

2.  In  the  case  of  the  City  of  Pond  Creek 
et  al.  V.  Haskell.  Governor,  et  al.,  21  OkL 
711,  97  Pac.  338,  It  was  held  that  section  6, 
art  17.  Const,  providing  for  the  holding  of 
elections  for  the  relocation  or  removal  of  the 
county  seats  of  the  different  counties  of  the 
state,  Is  self-executing,  said  section  providing 
complete  machinery  for  holding  such  elec- 
tions, and  that  it  was  not  necessary  for  the 
legislative  enactments  in  order  that  the  same 
might  be  enforced.  The  act  of  April  17,  A. 
D.  1908,  Is  therefore  merely  supplemental 
thereto.  State  t.  Scales,  21  Okl.  683,  97  Pac. 
S84;  Reeves  v.  Anderson  et  al.,  13  Wash. 
17,  42  Pac.  025.  What  was  the  purpose,  then, 
of  the  Legislature  providing  this  supplemen- 
tal legislation  relative  to  county  seat  elec- 
tions? Such  location  by  the  constltutioDUl 
convention  was  temporary,  self-enforcing  ma- 
chinery being  pi'ovlded  for  the  relocation 
thereof  by  the  respective  counties,  as  is  clear- 
ly evidenced  by  the  fact  that  it  Is  provided 
that  after  April  1,  A.  D.  1909,  county  seats, 
except  where  the  petition  for  the  election 
was  filed  prior  to  October  1,  1908,  should  be 
removed  only  by  two-thirds  of  the  votes  cast 
In  the  connty  at  such  election.    Section  6, 


art  17,  Const  In  addition  to  the  require- 
ments of  the  general  election  law  (section  8, 
art  S,  c.  31,  p.  341,  Sess.  Laws  1807-^8), 
before  an  elector  is  entitled  to  be  given  a 
ballot,  by  section  12,  art  4,  c.  31,  p.  382. 
Sess.  Laws '  1907-08,  he  must  permit  the 
clerks  of  the  election  to  fill  out  an  affidavit 
and  then  he  must  subscribe  and  swear  there- 
to. Additional  precautions  are  also  provid- 
ed by  Bald  act  the  following  provisions  being 
made:  Section  6,  that  each  town  being  a 
candidate  thereat  Is  to  select  one  person 
who,  in  addition  to  one  to  be  appointed  by 
the  Governor,  are  to  constitute  the  election 
board.  Section  8,  that  the  Governor  Is  to  ap- 
point a  special  commissioner  for  each  vot- 
ing precinct  Section  9,  that  "no  p«wn  shall 
be  qualified  and  eligible  to  perform  the  du- 
ties of  special  election  commissioner  in  any 
county,  who  shall  be,  or  have  been  a  resident 
of  such  county,  or  who  shall  be  Interested 
la  any  manner  In  the  success  of  any  dty, 
town  or  place  which  Is  a  candidate  for  any 
such  county  seat  or  who  shall  be  interested 
In  any  way  or  in  any  manner  In  any  business 
proposition  or  institution  located  in  any  such 
city,  town  or  place  which  is  a  candidate  for 
the  permanent  location  of  said  county  seat" 

And  section  20,  that:  "Any  election  officer 
who  shall  be  appointed  or  commissioned  un- 
der the  provisions  of  this  Act  or  the  laws  of 
Oklahoma,  and  who  shall  knowingly  and 
wilfully  fail  or  refuse  to  perform  the  datiea 
required  of  him  shall  be  guilty  of  a  felony." 
The  Intention  of  the  Legislature  to  Impose 
the  burdens,  not  only  upon  the  election  of- 
ficers, but  also  upon  the  electors  of  addition- 
al duties,  £s  apparent  This  affidavit  in  form 
gives  the  age,  race,  and  number  of  years  that 
the  elector  has  been  a  resident  of  the  coun- 
ty and  state,  and  the  ward  or  precinct  in 
which  he  then  resided,  and  the  length  of  time 
that  he  resided  there  prior  to  the  time  of 
the  holding  of  the  election,  including  his  pri- 
or place  of  residence.  It  seems  to  not  only 
constitute  a  species  of  registration,  but  al- 
so to  contemplate  subjecting  each  elector  to 
the  danger  of  the  pains  and  penalties  of  per- 
jury if  he  is  not  a  qualified  voter. 

In  the  case  of  Rampendahl  v.  Crump  (de- 
cided at  this  term,  but  not  yet  officially  re- 
ported) 105  Pac.  201,  this  court  held:  "That 
part  of  section  4,  c.  17,  p.  233,  Sess.  Laws 
Okl.  T.  1905,  which  provides  that  on  leaving 
the  booth  the  voter  shall  'deliver  the  ballots 
to  the  Inspector  or  Judge  temporarily  acting 
as  Inspector,  and  such  Inspector  shall  forth- 
with, in  the  presence  of  the  voter  and  mem- 
bers of  the  election  board  and  the  watchers, 
deposit  same  in  the  respective  ballot  boxes,' 
is  mandatory.'"  The  following  authorities 
were  cited  In  support  of  that  conclusion:  At- 
torney General  v.  May.  99  Mich.  538.  58  N. 
\V.  483,  25  L.  R.  A.  325;  Attorney  General 
v.  StlUson,  108  Mich.  419,  66  N.  W.  3SS;  At- 
torney General  v.  Kirby,  120  Mich.  502.  79 
X.  W.  1009;  Vallier  v.  Brakke.  7  S.  D.  343. 
64  N.  W.  180;  State  ex  raU  Bradley  et  al 
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v.  Gay,  60  Minn.  6,  60  N.  W.  676.  60  Am.  St 
Rep.  389;  Bpurgln  T.  Thompson,  87  Neb.  39, 
56  N.  W.  297 :  Tebbe  y.  Smitli,  108  Cal.  101, 
41  Pac.  464,  29  R.  A.  67S,  49  Am.  St  Rep. 
68;  Lay  t.  Parsons,  104  Gal.  661,  38  Pac. 
447;  Kirk  v.  Rboads,  46  Cal.  '398;  Taylor 
V.  Bleakley,  66  Kan.  1.  80  Pac.  1045,  29  L. 
R.  A.  683,  49  Am.  St  Rep.  233;  Curran  v. 
Clayton,  86  Me.  42,  29  AU.  930;  Whlttam  t. 
Zahorik,  01  Iowa,  23,  50  N.  W.  67,  61  Am. 
St  Rep.  317;  Parvln  t.  WImberg,  130  Ind. 
661,  30  N.  a  790,  15  L.  R.  A.  775.  30  Am.  St. 
Rep.  254;  People  ez  rel.  Nichols  t.  Board 
of  Connty  CanTassers,  129  N.  Y.  395,  29  N. 
E.  327,  14  L.  R.  A.  624.  See,  also,  the  fol- 
lowing other  authorities:  Wright  t.  State 
Board  of  CanTassers,  76  S.  C.  674,  67  S.  B. 
686 ;  Major  t.  Barker,  99  Ky.  305,  36  S.  W. 
543;  Preston  t.  Price,  70  S.  W.  623,  24  Ky. 
Law  Rep.  1090  ;  0111  t.  Shartleff,  183  111. 
440,  56  N.  E.  164;  Patton  t.  Watklna,  131 
Ala.  387,  31  South.  93,  90  Am.  St  R^.  43 ; 
E>oerflinger  t.  Hllmantel,  21  Wis.  674. 

Mr.  McCrary,  In  his  work  on  Elections, 
section  724,  says:  *^be  weight  of  anthorlty 
la  clearly  In  favor  of  holding  the  voter,  on 
the  one  hand,  to  a  strict  performance  of 
those  things  which  the  law  requires  <^  him* 
and,  on  the  other,  of  relieving  him  from  the 
consequence  of  a  failure  on  the  part  Of  elec* 
tion  officers  to  i>erform  their  duties  accord- 
ing to  the  letter  of  the  statute  where  such 
failure  had  not  prevented  a  fair  election.  The 
Justice  of  this  rule  Is  apparent,  aud  It  may 
be  said  to  be  the  underlying  principle  to  be 
applied  tn  determining  tttU  question.  The 
requirements  of  the  law  upon  the  islector  are 
In  the  Interest  of  pure  Sections,  and  should 
be  compiled  with  at  least  in  substance,  but 
to  disfranchise  the  voter  because  of  the  mis- 
takes or  omissions  of  election  officers  would 
be  to  pnt  him  entirely  at  the  mercy  of  polit- 
ical manipulators.  The  performance  by  the 
election  officers  of  the  duties  Imposed  upon 
tbem  can  be  reasonably  well  secured  by  pro- 
viding a  penalty  for  failure  bo  to  do."  In 
this  instance  It  does  not  appear  that  after 
the  elector  subscribed  to  the  affidavit  that 
he  expressly  or  by  fair  Implication  asked 
the  election  offlcw  to  swear  him.  Had  be 
done  so,  and  the  election  officer  had  failed 
therein,  that  would  probably  place  him  in 
a  different  attitude  as  to  having  bis  vote 
counted. 

But  it  Is  Insisted  tbat  the  subscribing  to 
the  affidavit  In  the  presence  of  the  electlra 
officer  under  the  circumstance  constitutes  a 
swearing  to  It  This  question  seems  to  be 
covered  by  statute  in  this  state.  Section  3, 
art.  5,  c.  31,  p.  342,  General  Ejection  Laws 
(Sess.  Laws  1907-08),  in  providing  for  a 
challenged  elector  to  subscribe  and  swear  to 
an  affidavit  as  to  his  quallflcatlons,  says: 
"*  *  *  He  shall  return  and  sign  the  same 
in  title  presence  of  tbe  said  precinct  election 
board,  and  the  clerk  of  said  election  is  here- 
oy  empowered  to  administer  such  oath,  and 
■ball  ask  aucb  electw  In  the  presence  of  tbe 


other  officers  of  said  election.  If  he  swears, 
(or  affirms)  that  the  statements  contained 
In  the  affidavit  are  true.  If  such  elector  as- 
serts thereto,  the  Inspector  shall  attest  Hie 
same,  In  the  blank  space  provided,  and  shall 
file  such  affidavit  and  safely  keep  the  same 
until  It  Is  delivered,  as  hereinafter  provided, 
to  the  county  election  board."  Section  12, 
art  4,  c  31,  p.  8S2,  Sess.  Laws  1907-06,  pro- 
vides: "Every  person  desiring  to  vote  at 
sDCh  special  election,  after  having  passed  the 
challengers  whose  duties  shall  be  the  same 
as  prescribed  by  law  governing  any  general 
election,  and  being  admitted  to  Uie  room,, 
shall,  before  being  given  a  ballot,"  etc.  Said 
sectlou  12  being  supplemental  to  section.  8, 
which  prescribed  how  the  oath  shall  be  ad- 
ministered, the  presumption  Is  tbat  the  af- 
fidavit provided  for  in  section  12  Is  to  be 
sworn  to  In  the  same  manner  and  form  as 
that  In  said  section  3.  However,  we  do 
not  Intend  to  be  understood  as  Intimating 
that  such  provision  as  to  the  manner  of  be- 
ing sworn  is  exclusive  or  mandatory.  There 
must,  however,  be  some  act,  elthw  express- 
ly or  Impliedly,  done  by  the  d^xment  In  the 
presence  and  Jurisdiction  of  the  officer  with 
authori^  to  administer  the  oath,  reaaonat^ 
indicating  that  he  understood  the  contents  of 
tbe  affidavit,  and  that  he  thereby  Intended 
to  swear  or  affirm  to  tbe  affidavit,  and  that 
the  officer  reasonably  so  understood  It  But 
In  this  case  we  are  not  called  upon  to  de- 
cide this  question,  because  It  Is  not  con* 
tended  that  the  parties  did  anything  more 
than  8ubscril>e  their  names  to  the  affidavits; 
the  officers  not  ovct  attaching  their  Jurats 
thereto  either  In-  the  presence  or  abeence  ot 
the  afBants.  It  may  be  that  hod  tbe  d^o- 
nent  signed  the  affidavit  In  the  presence  of  Uia 
officer  and  stood  by  and  vrlth  knowledge  tliat 
the  officer  placed  his  Jurat  thereon,  acquies- 
ced in  such  act,  that  tbat  would  have  been 
sufficient  but  we  reserve  our  decision  on 
tbat  question.  Having  reached  the  conclu- 
sion that  said  provision  is  mandatory,  it 
follows  that  such  ballots  where  the  electors 
failed  to  swear  to  the  affidavit  cannot  be 
counted  for  either  of  the  candidates  at  such 
county  seat  election.  Newhouse  t.  Alex- 
ander (decided  at  the  May  term,  but  not  yet 
officially  reported)  106  Pac.  — ;iRampendahl 
V.  Crump  (decided  at  this  term,  but  not  yet 
officially  reported  106  Pac.  2(a.  In  view  at 
the  conclusion  hereafter  reached,  howerert 
it  is  not  necessary  to  determine  as  to 
whether  or  not  the  findings  as  to  fact  and 
law  of  tbe  referee  as  to  the  Salem  precinct 
are  correct;  for,  when  tbe  InUotB  that  wen 
cast  where  the  affidavits  were  not  properly 
sworn  to  are  ellmlnatedt  that  reduces  tbe 
vote  counted  in  favor  of  Stilwdl  to  sudi  on 
extent  that,  even  though  we  were  to  count 
for  Stllwell  tiie  votes  claimed  by  it  at 
Salem  prednct,  still  Weatvllle  would  have  a 
majority  of  the  counted  votes. 

But  the  question  arises  as  to  whether  or 
not  WestvIUe  has  a  majority  of  the  votas 

■  Rebearing  peodlns. 


Digitized  by 


Google 


ouo 


TBAPP  T.  COOK  00N8T.  OO. 


667 


cast  tn  the  case  of  the  Town  of  Snfaola 
T.  Gibson  et  al.,  reported  In  98  Pac  &70.  tbis 
coQrt  said:  "If  the  law  reqalres  the  elimina- 
tion In  compnting  the  whole  number  on 
which  the  majority  Is  to  be  coDH)ated  of  the 
87  ballots  found  by  the  referee  to  be  mu- 
tilated, Checotah,  having  recelTod  1,664  votes, 
would  have  a  majority  of  the  votes  cost 
If,  however,  we  hold  that  the  term  'rotes 
oast*  properly  Includes  not  only  the  votes 
counted,  but  also  the  ballots  cast  by  the 
electors  where  valid  and  free  from  fraud, 
and  which  manifest  an  honeet  effort  on  the 
part  of  the  voter  to  participate  in  the  Sec- 
tion, but  which  were  so  mutilated  that  they 
were  unintelligible  and  for  this  reason  could 
not  be  counted  for  either  place,  then  Checo- 
tah would  not  have  received  a  majority." 
On  page  579  the  court  further  said:  "So, 
In  our  Judgment,  the  total  to  be  considered, 
the  whole  number  of  votes  cast  upon  which 
the  majority  is  estimated,  should  be  made 
up  of  those  votes  which  are  counted  for  the 
different  propositions  and  those  which  have 
been  cast  by  the  quallBed  electors  of  the 
county  making  an  honest,  though  unintelli- 
gible, effort  to  participate  In  the  making  of 
the  choice."  In  this  caae  there  is  neither 
any  contention  that  any  of  the  electors  fail- 
ing to  swear  to  the  afOdavlt  were  not  otta- 
erwlse  qualified  to  vote  at  such  election,  nor 
that  they  did  not  make  an  honest  though 
ineffectual  effort  to  participate  tbtteln,  lo  as 
to  have  their  votes  counted. 

As  to  Salem  precinct,  tb«-e  is  no  conten- 
tion that  any  parties  voted  there  other  than 
qualified  electors,  though  there  may  have 
been  such  acts  of  violence  and  Intlmldaticm 
by  certain  parties  as  to  Induce  the  referee 
to  find  that  such  Section  was  void,  yet  there 
appears  to  have  been  no  corruption  on  the 
part  of  the  voters.  Whilst  acts  of  violence 
and  intimidation  by  a  few  parties  might  be 
sufficient  ground  not  to  count  the  votes  of 
that  precinct  It  seems  by  the  rule  laid  down 
In  the  Eufaula  Case  that  they  would  be  com- 
puted as  votes  cast  And  neither  the  number 
of  votes  counted  for  Stllwell  nor  Westville 
constituting  a  majority  <jt  the  votes  cast  at 
such  election,  no  town  has  received  the 
requisite  majority  of  all  the  votes  cast  at 
such  election.  Only  two  towns  having  been 
voted  for  by  the  electors  In  such  election,  the 
question  arises  as  to  whether  or  not  under 
the  provisions  of  the  Constitution,  the  elec- 
tion fails,  and  Westville,  on  account  of  a 
hiatus  tn  the  lew,  remains  the  county  seat 
of  Adair  county,  or  another  election  shall  be 
held  for  the  purpose  of  the  permanent  loca- 
tion of  such  county  seat  Section  6  of  ar- 
ticle 17  of  the  Constitution  provides;  "If 
a  majority  of  the  votes  cast  In  the  county  at 
such  county  seat  election  shall  be  In  favor  of 
any  town,  such  town  shall  thereafter  be 
the  county  seat:  *  •  •  but  If  more  than 
two  towns  are  vol^  for  and  no  town  receive 


the  requisite  proportion  of  all  the  voteb 
cast  then  all  names  of  towns  voted  for  on 
said  ballot  except  the  two  receiving  the 
greatest  number  of  votes,  shall  be  dropped; 
and  the  Governor  shall,  In  like  time  and 
manner,  cause  to  be  called  and  held  a  second 
election,  at  which  only  two  towns  which  re- 
ceived the  greatest  number  of  votes  cast  at 
the  first  election  shall  be  voted  for;  and  the 
town  receiving  the  requisite  proportion  of 
the  votes  at  the  second  election  shall  be  the 
county  seat.'*  Nelttier  of  said  two  towns 
having  received  a  majority  of  all  the  votes 
cast  and,  there  not  being  more  than  two 
towns  voted  for  at  said  election,  it  follows 
that,  under  the  foregoing  provision,  no  names 
of  towns  are  to  be  dropped  at  the  second 
election.  The  said  two  towns  being  the  only 
candidates  in  that  election  and  being  the 
two  towns  that  received  the  greatest  num- 
ber of  votes  cast,  we  conclude  that  it  is  the 
duty  of  the  Governor  In  like  time  and  man- 
ner to  cause  to  be  held  a  second  election  at 
which  only  the  towns  of  Westville  and  Stil- 
well,  which  received  the  greatest  number  of 
votes  cast  trt  such  election,  shall  be  voted  for, 
and  the  town  receiving  the  greatest  number 
of  votes  cast  at  such  election,  to  be  declared 
to  be  the  county  seat 

TURNER,  J.,  concurs.  EANB,  C.  J.,  con- 
curs In  the  conclusion  reached.  DUMN  and 
HATES.  JJi  not  participating. 

(24  Ok).  850) 

TBAPP,  State  Auditor,  v.  COOK  CONST.  CO. 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1909.) 

1.  Colleges  and  Univbbsities  <{  7*)— Be- 

QENTS  —  AGBIOITLTDRAI.  BOABD  —  CONBIITU- 
TION— COKSTBUCnoN . 

Section  81  of  article  6;  page  208,  Snyder's 
Constitution  of  Oklahfnna,  proTiding  that  the 
board  of  agricaltdre  therein  creatra  shall  be 
the  board  ^  regents  of  the  state  agricultural 
and  mechanical  college,  and  "shall  discharge 
such  other  duties  *  *  *  as  may  be  i>rovided 
by  law,"  vests  the  said  board  of  agriculture 
with  the  same  power,  Jnrisdiction,  and  author- 
ity that  was  possessed  by  the  board  of  legenta 
of  the  agricultural  and  medianical  college  at 
the  time  of  the  adoption  of  the  Constitution. 

(Bd.  Note— For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  |  17;  Dec.  Dig.  i  7.*] 

2.  COLLKOBS  AND  UKIVKBBITIXft  d  7*)— OFTX- 
CEB8— DDTIES— GOHBHTUTIOirAI.  Pbovisiohs 

—Conflict. 

That  portion  of  article  1,  e.  S7,  p.  668, 
S«a  Laws  Okl.  1909,  defining  the  duties  of  the 
state  board  of  public  affairs,  so  far  as  It  at- 
tempts to  confer  upon  the  board  of  public  af- 
fairs the  powers  and  duties  vested  in  the  board 
of  regeuts  of  the  state  agricultural  and  me- 
chanical college  as  the  same  were  conferred  by 
the  Constitution,  is  void. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  {  16;  Dec.  Dig.  i  7.*] 

3.  CONSTITDTIONAX.  LAW  ({  38*)— STATUTES— 

Intent. 

A  thing  within  the  Intent  of  a  cooBtitutional 
enactment  is,  for  all  purposes,  to  be  regarded 
within  the  words  and  terms  of  the  CoDSti- 
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tation ;  mnd  a  legislative  enactment,  evading  the 
terms  and  clearly  expressed  or  necesaarilV  Im- 
plied purposes  of  the  Constitution,  Is  as  clearly 
void  as  if  in  express  terms  forbidden. 

[Ed.  Note.— For  other  cases,  see  CSonstitotioii* 
al  Law,  Cent  Dig.  S  36;  Dec  Dig.  |  8&*] 

(Syllabna  by  the  Coart) 

Brror  from  District  Gonrt,  Logan  Gonnty ; 
A.  H.  Haston,  Judge; 

AcUon  bj  tbe  Cook  Conatractton  Company 
against  H.  B.  Trapp,  State  Auditor.  Decree 
for  plalntur,  and  defendant  brings  oror.  Af- 
firmed. 

Chas.  West,  Atty.  Gen.,  for  plaintiff  In  er- 
ror. Jno.  H.  Bnrford,  for  def«idant  In  error. 

DUNN,  J.  The  question  tiiat  arises  and  re- 
quires onr  consideration  and  determination  in 
this  caee,  as  stated  by  the  Attorney  General 
in  his  brief,  is  whether  the  Isw  creating  the 
state  board  of  public  affairs  vested  In  It  the 
power  and  authority  to  contract  for  and  erect 
buildings  for  tbe  board  of  agriculture  acting 
as  a  board  of  regents  of  the  state  agricultural 
and  mechanical  collie,  and  also  to  audit  the 
accounts  growing  out  of  the  exercise  of  such 
authority.  Involved  in  the  determination 
thereof  la  tbe  construction  of  the  following 
sectlona  of  the  Constitution  and  statutes  of  tbe 
territory  and  state:  Section  81  of  article  6 
ot  tbe  Constitution,  providing  for  and  creat- 
ing tbe  board  of  agriculture,  fixes  Its  member- 
ablp  at  11  members,  all  of  whom  are  to  be 
farmers,  and  provides  Ibat:  "Said  board  shall 
be  maintained  as  a  part  of  the  state  govern- 
ment, and  shall  have  Jurisdiction  over  all 
matters  affecting  animal  Industry  and  animal 
quarantine  regulation^  and  Miall  be  the 
board  of  regents  of  all  state  agricultural  and 
mechanical  colleges,  and  shall  discharge  such 
other  duties  and  receive  such  cony>en8atlon 
as  may  be  provided  by  law.**  October  27, 
1890,  the  legislative  assembly  of  the  territory 
of  Oklahoma  accepted  on  the  part  of  the  ter- 
ritory tbe  provteloiiB  of  an  act  of  GongiiiBSS 
providing  for  the  establishment  of  agricul- 
tural experimental  stations,  and  obligated  the 
territory  to  comply  with  all  of  tbe  provisions 
thereof.  Section  276,  art  18,  c.  77  (section 
6404).  Wilson's  Rev.  &  Ann.  St  Okl.  1908. 
Thereafter  an  act  was  passed  providing  for 
tbe  location  and  establishment  of  an  agri- 
cultural and  mechanical  college,  which  took 
effect  December  2S,  1890,  and  tlie  government 
and  management  <tf  the  same  was  vested  In 
a  board  of  r^^ents  with  tbe  statutory  appel- 
lation of  "agricultural  and  mechanical  college 
board  of  regents."  Among  other  things  with 
special  reference  to  their  application  to  the 
industries  of  life,  agriculture  was  declared  to 
be  <Hte  of  the  leading  objects  of  said  college. 
SeeUon  280,  art  18^  c.  77  (section  6408),  Wil- 
son's Rev.  ft  Ann.  St.  Okl.  1003.  It  was  au- 
thorized by  Its  regents  to  take  title  to  real 
estate,  enter  Into  contracts,  locate  buildings. 


and  do  all  things  necessary  to  make  the  col- 
lege effective  aa  an  edocational  Institution. 
Section  283.  art  18,  c.  77  (section  6411),  Wil- 
son's Rev.  ft  Ann.  St  Okl.  1908.  The  duties 
of  said  board  were  further  and  more  speclft 
cally  defined  in  section  287,  art  18.  a  77  (sec> 
tion  6410),  Wilson's  Bev.  ft  Ann.  St  Okl.  1908, 
as  followa:  "The  said  board  of  r^ents  shall 
direct  tbe  dlqKi8ltl(m8  of  all  mon^  appro- 
priated by  tbe  territorial  Legislature  or  by 
Congress,  or  funds  arising  trova  tbe  sale  of 
bonds  provided  for  in  this  act  t<a  the  agricul- 
tural college  or  experimental  station  for 
Oklahoma  Territory,  and  shall  have  supervi- 
sion or  xdiarge  of  tbe  construction  of  all  build- 
ings provided  for  said  coU^  or  farm.  The 
board  of  regents  shall  have  power  to  empl<nr 
a  president  and  necessary  teachers.  Instruct* 
ors  and  assistants  to  conduct  said  school 
and  carry  on  the  experimental  farm  connected 
therewith,  and  to  appoint  a  superintendent  of 
construction  of  all  buildings,  who  shall  re- 
ceive three  dollars  per  day  for  each  day  actu- 
ally and  necessarily  engaged  In  the  discharge 
of  his  duties  not  to  exceed  fifty  days  in  any 
one  year,  which  sum  shall  be  paid  out  of  the 
territorial  treasury  upon  the  vouchers  of 
said  board-  Tbe  said  board  shall  audit  all 
accounts  against  the  funds  appropriated  for 
the  use  of  the  agricultural  coll^  and  experi- 
mental station,  and  the  territorial  auditor 
shall  issue  his  warrant  upon  the  territorial 
treasurer  for  the  amount  of  all  accounts 
which  shall  have  been  audited  and  allowed  by 
the  board  of  regents  and  attested  by  the  pres- 
ident and  secretary  of  the  same."  bther  ex- 
tensive executive  duties  in  connection  with 
the  administration  of  affairs  of  the  college 
tending  to  give  to  the  said  board  tiie  entire 
supervision  of  affairs  of  the  school  are  grant- 
ed by  the  act ;  but  consideration  of  the  fore- 
going, which  are  specifically  mramerated.  are 
deemed  to  be  sufficient  fOr  tba  purpose  ol  tb» 
case  now  before  us. 

In  the  petition  of  defendant  In  error,  who 
was  plaintiff  In  the  court  below.  It  Is  alleged 
that  pursuant  to  a  contract  entered  into  un- 
der the  authority  of  an  act  of  the  L^staturo 
approved  June  10^  1908  (Laws  1907-08,  p.  98, 
c  5.  art  17),  providing  for  the  erection  ot 
certain  Imlldlngs  to  be  used  by  tbe  agricul- 
tural and  mechanical  college,  It  had  earned 
certain  sums  of  money  which  were  due  it  and 
that  the  vouchers  therefor  had  been  duly  ap- 
proved and  properly  attested  by  the  board  of 
regents  of  the  said  coll^,  but  that  when 
presented  by  the  plaintiff  to  M.  E.  Trapp, 
Esq.,  Auditor  of  the  State  of  Oklahoma,  be 
declined  to  draw  a  warrant  upon  the  State 
Treasurer  for  the  amount  due  plaintiff  as 
shown  by  tbe  said  approved  voucher,  not- 
withstanding there  were  at  that  time  suffi- 
cient funds  In  the  hands  of  the  treasurer  ap- 
propriated to  that  purpose  to  more  than  pay 
said  claim,  and  that  the  sole  cause  given  for 
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tlilB  refuaal  wai  that  ttie  said  vondier  bad 
not  been  apuwored  bj  tbe  state  board  of  pnb* 
Uc  afblTB.  Tbe  Mcond  l^itelatlve  anembly 
of  tbe  state  of  Oklaboma  created  tbe  state 
board  of  public  affairs.  Ses&  Laws  1909,  p. 
663.  Section  4  ot  this  act  provides  that: 
"Said  board  shall  have  diaTge  of  the  eon- 
stmctlon,  r^lr,  maintoiance,  Insurance  and 
<9)mtlon  of  all  bolldlngs  owned,  need  or  oc- 
cupied b7  or  on  behalf  of  the  state;  they 
shall  hare  authority  to  punAase  all  material 
and  perform  all  other  duties  necessary  in  the 
oonstroction,  repair  or  maintenance  of  all 
such  buildings;  they  shall  make  all  necessary 
contracts  by  or  on  beAuilf  of  the  state  for  any 
buildings  or  roonu  rented  for  tbe  use  ot  tbe 
state  or  any  of  tbe  officers  thereof."  Section 
6  provides:  "AH  claims  against  tbe  state  for 
any  of  the  items  mentioned  In  this  act,  shall, 
beft)Te  payment,  be  presented  In  tbe  torn  re- 
quired by  said  board  and  be  audited  and  ap- 
proved by  said  board  undo:  such  roles  and 
regulations  as  tb^  may  prescribe^**  Section 
8  provides:  **A11  duties  prescribed  In  this  act, 
wbt<A  are  now  performed  by  or  vested  In  any 
other  board,  oflBcer  or  other  authority,  are 
hereby  vested  In  and  shall  be  performed  by 
said  state  board  of  public  aflftirk  In  the  same 
manner  as  tbe  law  now  requires  sndi  other 
boards,  officers  or  authorities  to  perform 
them.  •  • 

From  tbe  foregoing  it  will  be  seen  that  the 
conflict  arises  out  ct  the  question  of  wheth- 
er or  not  the  Legislature  bad  the  constitution- 
al authority  to  pass  the  act  just  referred  to 
as  tbe  same  would  be  applied  to  the  board  of 
agriculture,  constituted  the  bo^rd  of  regents 
of  the  i^rienltural  and  mechanical  college,  or 
whether  the  designation  by  the  Constitution 
of  the  board  of  agriculture  as  the  board  at  re- 
gents of  this  college  carried  with  It  Irrevoca- 
bly, so  far  SB  the  Legislature  was  concerned, 
tbe  power  and  authority  here  sought  to  be  ex- 
erdsed  to  contract  and  erect  buildings  for  the 
state  agricultural  and  mechanical  college,  and 
Ibe  auditing  and  direction  of  the  disposition 
of  all  moneys  appropriated  therefor.  The 
Constitution  does  not  specifically  enumerate 
the  duties  and  authority  of  this  board;  but 
that  It  contemplated  that  some  duties  should 
follow  Its  creation,  and  that  certain  ones 
were  in  tbe  minds  of  the  convention  and  tbe 
people.  Is  manifest  from  tbe  language  of  the 
section  cited,  which  provides  that  the  board 
"shall  discharge  sucb  other  duties  *  •  • 
as  may  be  provided  by  law."  If  certain  du- 
ties did  follow  its  creation  and  were  not  with- 
in the  minds  of  the  tamers  of  this  section 
of  the  Constitution,  It  seems  clear  to  us  that 
the  word  "other"  would  not  have  been  used, 
but  the  phrase  would  have  read  that  tbe 
board  "shall  discharge  such  duties  •  •  • 
as  ftiay  be  provided  by  law."  Chief  Justice 
Elliott  of  the  Supreme  Court  of  Indiana,  In 
tbe  case  of  State  ex  rel.  Hovey  v.  Noble  et 
aL.  U8  Znd.  SfiO,  21  N.  B.  244,  4  Ll  R.  A. 
101,  10  Am.  St  Bep.  148,  of  the  language  of 


a  written  Conatttoticai,  says:  "Written  Con* 
stitutlons  are  the  product  of  ddibnats 
thought  Words  are  hammered  and  crystal- 
lised Into  Btrwiigth,  and  If  ever  there  Is  power 
in  words  It  hi  in  the  words  of  a  written  Con- 
stitution. Behind  the  words  la  the  power  at 
a  flrae  pe<vle  operating  through  the  medium 
of  a  constitutional  convention,  called  tog^er 
for  the  purpose  of  framing  a  fundamental 
and  inviolable  system  of  government  Of  all 
governmental  Imtmments  it  is  the  most  sol- 
emn and  powrafnL  Its  grants  am  unalter- 
able; its  delegations  of  power  unchangeable 
and  its  commands  supreme.  Until  tbe  people 
themselves  shall  change  or  annul  their  Con- 
stitution, all  must  ob^  its  nuundatea."  Mec- 
essarily  .tiie  GonstitntUm  was  written  and 
adopted  with  the  condittons  which  esisted  at 
that  time  in  view.  All  courts  say  so,  and  this 
court  had  occasion  In  a  measure  to  consider 
this  question,  as  It  related  to  the  right  of 
trial  by  jury,  in  the  ease  of  State  ex  rel.  At- 
torney General  v.  Cobb  (an  oplnimi  dAUvered 
at  the  September,  1900,  term  of  this  court 
but  not  yet  (^dally  reported)  104  Pac. 
wherein  we  held:  "The  right  of  trial  by  jury 
declared  Inviolable  section  19,  art  2,  p. 
83,  Snyder's  Const  OkL,  except  aff  modified 
by  tiie  ConstituUra  Itself,  means  the  right  as 
it  existed  in  the  territory  at  tbe  time  of  tbe 
adoption  of  the  Constitution."  This  conclu- 
sion on  our  part  Is  supported  by  an  unbn^en 
line  of  autborlUes  from  practically  every 
state  In  the  Union  which  has  had  occasion  to 
consider  tbe  question,  and  a  large  number  of 
them  are  noted  in  the  opinion.  We  cannot 
see  that  the  principle  there  involved  Is  es- 
sentially different  from  the  one  now  be- 
fore us. 

The  question  then  is:  Did  the  board  of 
agriculture,  being  constituted  the  board  of  re- 
gents of  the  agricultural  and  mecbanical  col- 
lie, thereby  have  fixed  and  vested  In  It  by 
the  language  used,  the  duties,  powers,  and 
authority  of  tbe  estabUebed  territorial  board 
of  r^nts  whose  place  it  took,  as  the  same 
existed  at  the  time  of  the  adoption  of  the 
Constitution?  If  so,  necessarily  the  Legis- 
lature could  not  divest  It  of  these  powers  nor 
any  part  thereof,  for,  if  It  could  lawfully  take 
a  part,  it  could  from  time  to  time  take  more, 
and  ultimately  take  all,  and  thereby  defeat 
the  will  of  tbe  people  who  flxe^  the  status 
of  this  board  In  tbe  organic  taw  ot  tbe  state. 
As  we  view  it  additional  duties  may  be  requir- 
ed, but  none  vested  by  the  Constitution  may  be 
taken  away  by  the  Legislature.  In  this  conclu- 
sion we  find  support  in  the  adjudications  of  a 
number  of  courts  and  authorities,  of  wht<^ 
we  note  the  following:  Cooley's  Constitution- 
al Limitations  (7th  Ed.)  p.  98 ;  State  ex  rel. 
Crawford  v.  Hastings,  10  Wis.  62C ;  State  ex 
rel.  Kennedy  v.  Brunst  26  Wis.  412,  7  Am. 
Rep.  84;  Dahnke  v.  People,  168  HI.  102,  48 
N.  B.  137,  39  L.  B.  A.  197;  People  ex  rel. 
McBwan  v.  Keeler,  29  Hun,  176;  People  ex 
reL  Bolton  et  aL  v.  AUwrtson,  86  N.  T.  00; 
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People  ex  reL  E:ingdana  t.  Bradloy,  42  Hov. 
Praa  (N.  TO  People  r.  Bajrmond,  87  N. 
7.  428;  In  re  Railroad  OiHiiinlasUmen,  16 
Nelk  679,  SO  N.  W.  276;  McCabe  et  aL  v. 
Mazaracbetll,  18  Wis.  478;  State  ez  rel.  Mar- 
tin T.  Doyle.  38  Wis.  92;  Cl^  of  Watertowd 
T.  BoblBBon,  68  mt.  230,  31  N.  W.  189;  State 
ez  rd.  Raymer  t.  OuimiDi^ni,  82  Wis.  89, 
61  N.  W.  1188;  State  ex  m.  Sweet  et  al.  t. 
Ommlngham  et  al^  88  Wis.  81,  V.  W.  1118^ 
S9  N.  W.  S08. 

Section  2  of  article  6  of  tbe  Ooostltntlon 
of  tlie  state  of  Wisconsin  provided  for  a 
Secretary  of  State,  and,  among  other  things, 
declared  that  ''he  shall  be  ex  officio  auditor." 
The  Li^lfllatnitt  of  that  state  prorlded  by 
an  act  for  an  officer  entitled  a  "comptroller," 
and  Tested  In  htm  the  authority  to  "examine 
and  pass  upon  all  claims  and  aeconnts  audit- 
ed by  the  Secretary  of  State,  and  If  he  shall 
And  the  same  properly  rerlfled  or  jtfored  and 
anthorbed  by  law  to  be  audited,  be  shall  cer- 
tify that  fiict  .npon  satAi  claim  or  acconnt." 
Herein,  It  vill  4>e  noted,'  is  presented  practi- 
cally the  same  question  as  Is  jireeented  In  the 
case  at  bar,  except  In  our  judgment  our  Oon- 
stitution  makes  more  clear  and  apparent  the 
duties  whkb  would  inhere  In  the  board  of 
agriculture  as  a  board  of  reeenta  than  does 
the  language  of  the  Oonstitntion  of  Wiscon- 
sin, wher^  the  Secretary  of  State  la  ««»• 
stituted  auditor.  In  the  contideraUon  of  this 
question  when  it  was  presmted,  the  Supreme 
Oourt  of  Wisconsin,  In  ui  <9lnlon  prepared 
by  the  able  jurist  Ohlef  Justice  Dixon,  says, 
in  the  case  of  State  ez  rel.  Crawford  t.  Hast 
Inge,  supra:  "The  question  arises  whether, 
under  the  foregoing  provision  at  the  Consti- 
tution, the  Legislature  have  the  power  to 
crtate  a  second  auditor  or  officer  authorised 
to  perform  the  same  duties,  whose  omcaF- 
rence  Is  necessary  before  the  acta  of  the  coa- 
sUtntlonal  auditor  shall  take  effect  We  think 
they  have  not,  and  that  tiie  fonctlwis  of 
that  officer  cannot  in  whide  or  In  part,  be 
transferred  to,  or  be  exercised  concurrently, 
or  otherwise,  by  any  person  or  officer.  U 
falls  dlrectiy  within  the  mle  that  tiie  ex- 
press mehtion  of  one  thing  Implies  the  es- 
closlon  of  another.  Bxpresslo  unlns  est  ex- 
(daslo  alterius.  This  role  applies  as  forcibly 
to  the  ocmstmction  of  written  OonstitutloM 
as  other  instruments,  and,  if  Its  obserrance 
ought  In  any  d^ee  to  deprad  upon  tiie  char* 
acter  or  imprntance  ot  the  Inatmment  under 
cooBlderation,  then  no*  othw  cases  demand  so 
rigid  an  adherence  to  it  A  Constitution  be- 
ing the  paramount  law  of  a  state,  designed 
to  separate  the  powers  of  government  and 
to  define  their  extmt  and  limit  their  exer* 
dse  by  the  several  departments,  as  well  aa 
to  secure  and  protect  private  rights,  no  other 
inatmment  Is  of  equal  significance.  It  has 
been  very  properly  defined  to  be  a  legisla- 
tive act  of  the  people  themselves  In  their 
soTovlgn  capacity,  and>  when  the  people 
have  declared  by  it  that  certain  powers  shall 
tte  possessed  and  duties  performed  by  a  par- 


tteular  officer  or  department,  their  azerdss 
and  discharge  by  any  other  olBcar  or  depart- 
ment are  forbidden  1^  a  necessary  and  oi^ 
avoidable  Implication.  Every  positive  delega- 
tion of  power  to  one  officer  or  department 
Implies  a  negation  of  Its  ezerdse  by  any  other 
offlcw,  d^artment,  or  person.  U  It  did  not, 
the  whole  couBtltiiUonal  •fabric  mlg^t  be  tm- 
dennlned  and  destroyed.  TUm  result  could 
be  as  effectually  aecomirtlshed  tiie  crea- 
tion of  new  officers  and  d^rtments  exer- 
cising the  same  power  and  jarlsdlctlon  as 
by  the  direct  and  formal  abrogation  of  those 
now  existing,  and,  altiiongh  the  ezerdse  at 
this  power  by  the  Legislature  Is  nowhere  ez- 
prestily  prohibited,  nevertbeless  they  cannot 
do  BO.  The  pe<q>le  having  In  their  sovereign 
capacity  eacexted  the  power  and  determined 
who  shall  be  tbelr  auditor,  there  is  nothing 
left  for  the  Legtslaturs  to  act  upon.  This 
principle  or  rule  et  conatmli^  Constitutions 
has  been  often  laid  down  and  acted  upon  by 
courts.  It  Is  fnlly  sostataiad  I7  tbo  following 
cases  recently  decided  ttj  the  Court  of  Ap- 
Iieals  of  New  York:  Barto  Hlmrod,  8  N. 
T.  488,  69  Am.  Deo.  606;  8111  v.  YUIage  of 
Oomlng,  16  N.  T.  287;  People  v.  Draper, 
15  N.  y.  682. '  In  this  last  case  the  court,  aft- 
er observing  that  ploiary  power  In  the  Leg* 
Islatore,  for  all  the  porpoaea  of  civil  gorem- 
ment,  is  the  rule,  and  a  iHohlbltion  to  ezer- 
dse a  particular  power  an  exception,  and 
that  tbe  Constitution  cmtalns  bat  few  pos- 
itive restraints  upon  tiie  legislative  powers, 
say:  *BDt  the  afflrnurtive  prescriptions,  and 
the  general  arrangement  of  the  GonaUtntlon, 
are  far  more  fruitful  of  restraints  upon  the 
Legislature  Every  positive  direction  con- 
tains an  implication  against  anything  con- 
trary to  It,  or  which  would  frostrato  or  dis- 
appoint the  purpose  of  that  provision.  The 
term  of  the  government,  the  grant  of  legisla- 
tive powers  Itselt  the  wganlsation  of  ez- 
ecutive  authortty,  the  section  of  the  prln- 
c^al  courts  of  justice,  create  Implied  lim- 
itations upon  lawmaking  authority,  aa  strong 
as  though  a  negaticm  was  ezpreased  In  each 
instance;'  This  rule  of  construction  extends 
to  every  part  of  the  liutrnmeut,  and,  If  a  vio- 
lation (tf  it  Is  allowed  in  the  case  of  the  au- 
ditor, it  Is  difficult  to  see  why  it  should  not 
be  In  tbe  case  of  any  other  <^ncer  or  depart- 
ment Thus,  the  I«egialatnre  might  with  equal 
pn^rlety  create  new  courts  ot  justice,  usurp- 
ing and  exerdaing  the  same  power  and  Jo- 
rlsdiction  as  those  esteMlshed  by  the  pe<q>le 
and  a  new  executive,  to  correct  the  mistakes 
and  control  the  action  of  the  one  chosen  by 
than.  It  seema  to  us  dear  that  tbe  Leglda- 
ture  amid  do  neither,  and  tiiat  so  much  of 
tbe  act  under  c<mslderation  aa  attempto  to 
transfer  to  the  so-called  comptroller  the  func- 
tions of  auditor,  and  to  clothe  him  with*  aup 
thorlty  to  control  or  reverse  tbe  acts  of  that 
officer,  la  unconstitutional  and  void." 

This  case  is  cited  approvingly  by  the  Su- 
preme Court  of  Wisconsin  and  other  courts 
In  a  large  number  of  cases  which  follow  It 
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Among  them  may  be  noted  the  case  of  State 
BX  rel.  Kennedy  t.  Brunst,  supra.  Section  4 
of  article  6  of  the  Oonatltatlon  of  Wisconsin 
proTldes  for  the  office  of  sheriff.  Nowhere 
within  it  does  It  define  the  powers,  rights,  or 
duties  which  shall  attach  to  soch  office. 
Thereafter  an  act  of  the  Legislature  provid- 
ed for  a  house  of  correction  tar  the  county 
ot  Milwaukee  and  constituted  thereof  the  Jail 
ot  the  county,  and  made  the  inspector  of  this 
bonse  of  correction  ex  <^clo  the  Jailer  of  the 
county,  giving  to  him  the  excluslTe  charge 
and  custody  of  the  Jail  and  of  the  prisoners 
In  the  same.  A  contest  ensued  twtween  this 
inspector  and  the  sheriff;  the  latter  contend- 
ing that  the  LegUlature  lacked  the  power  to 
strip  from  him  as  sheriff  his  rights  as  Jailer, 
ni^ng  that,  when  the  Constitution  provided 
for  a  sheriff,  it  contemplated  the  character 
of  office  with  the  duties  that  existed  at  the 
time  of  the  adoption  of  the  Constitution,  and 
of  this  the  Supreme  Oourt,  in  the  syllabus, 
said:  "Under  our  state  Constitution  (which 
provides  for  the  election  of  sheriffs  by  the 
electors  of  the  county),  the  Legislature  can- 
not transfer  to  other  officers,  elected  Txy  the 
board  of  supervisors,  important  powers  and 
functions  which  from  time  immemorial  have 
belonged  to  the  office  of  sheriff."  In  the  con- 
sideration thereof,  Justice  Cole,  who  prepar- 
ed the  opinion  for  the  court,  said:  "Now,  It 
la  quite  true  that  the  Constitution  nowhere 
defines  what  powers,  rights,  and  duties  shall 
attach  or  'belong  to  the  office  of  sheriff;  but 
there  can  he  no  doubt  that  the  framers  of 
the  Constitution  had  reference  to  the  office 
with  those  generally  recognized  legal  duties 
and  functions  belonging  to  It  In  this  country, 
and  In  the  territory,  when  the  Constitution 
was  adopted.  Among  those  duties,  one  of 
the  most  characteristic  and  well  acknowledg- 
ed was  the  custody  of  the  common  Jail  and 
of  the  prisoners  therein.  This  is  apparent 
from  the  statutes  and  authorities  cited  by 
the  counsel  for  the  respondent,  and  It  seems 
to  us  nnreasonable  to  hold,  under  a  Constitu- 
tion which  carefully  i^ovldes  for  the  elec- 
tion of  sheriffs,  fixes  the  term  of  office,  etc, 
that  the  Legislature  may  detach  from  the 
office  its  duties  and  functions,  and  transfer' 
those  duties  to  another  officer.  In  this  case 
It  Is  said  that  the  Legislature  has  attempted 
to  take  the  largest  share  of  the  duties  of 
sheriff,  in  point  of  responsibility  and  emolu- 
ment, and  to  commit  it  to  an  (rfDcer  selected 
by  the  county  hoard  of  supervisors.  If  the 
Legislature  can  do  this,  why  may  It  not  de- 
prive the  sheriff  of  all  the  duties  and  powers 
appertaining  to  his  office,  and  transfer  them 
to  some  officer  not  chosen  by  the  electors? 
It  would  certainly  be  a  very  Idle  provision  of 
the  Constitution  to  secure  the  electors  the 
right  to  choose  their  sheriffs,  and  at  the 
same  -time  leave  to  the  Legislature  the  power 
to  detach  from  the  office  of  sheriff  all  the 
d'uties  and  functions  by  law  belonging  to 
that  office  when  the  Constitution  was  adopt- 
ed* and  commit  those  duties  to  some  offlco: 


not  elected  l>y  the  people ;  for  this  woold  be 
to  secure  to  the  electors  the  right  to  choose 
a  sheriff  In  name  merely,  while  ajl  the  duties 
and  substance  of  the.  office  m4ght  be  exercis- 
ed by  and  belong  to  an  officer  appointed  i>y 
some  other  authority.  We  therefore  conclude 
that  It  was  not  competent  for  the  Legislature 
to  take  from  the  constitutional  office  of  sher- 
iff a  part  of  the  office  Itself,  and  transfer  It 
to  an  office  appointed  in  a  different  mamier, 
and  holding  the  office  by  a  different  tenure 
from  that  which  -was  provided  for  In  the 
Constitution." 

The  foregoing  quotations  are  sufficient  In 
our  Judgment  to  show  the  force  given  provi- 
sions of  this  character  where  they  have  been 
brought  Into  question.  The  other  authorities 
we  have  dted  likewise  suppOTt  and  shed  ad- 
ditional light  on  the  subject  The  underly- 
ing reason  therefore  is  forcibly  set  forth  in 
the  case  at  People  ex  reA.  Bolton  et  aL  v.  AJ- 
bertson,  supra,  wherein  the  Oourt  of  Appeals 
of  New  York,  In  Its  conslderatkm,  said:  "A. 
written  OonsUtutlott  must  be  Interpreted  and 
effect  given  to  It  as  the  paramount  law  of 
the  land,  equally  obligatory  upon  the  Legis- 
lature as  upon  other  departments  of  govern- 
ment and  Individual  citizens,  according  to  its 
spirit  and  the  Intent  of  Its  framers  as  Indi- 
cated by  Its  terms.  An  act  violaflng  the  true 
Intent  and  meaning  of  the  Instrument,  al- 
though not  within  the  letter,  Is  as  much  wUh- 
In  the  purview  and  effect  of  a  prohibition  as 
If  within  the  strict  letter ;  and  an  act  In  eva- 
sion of  the  terms  of  the  Oonstltutlon,  as  prop- 
erly Interpreted  and  understood,  and  frus- 
trating its  general  and  clearly  eqtreased  <a 
necessarily  implied  purpose,  la  as  clearly 
void  as  If  In  express  terms  forbidden.  A 
thing  within  the  Intent  of  a  Constitution  or 
Btetutory  enactment  is,  for  all  purposes,  to 
be  regarded  as  within  the  words  and  terms 
of  the  law.  A  written  Constitution  would  be 
of  little  avail  as  a  practical  and  useful  re- 
straint upon  the  different  departments  of 
government,  If  a  literal  reading  only  was  to 
be  given  It,  to  the  excluMon  of  all  necessary 
Implication,  and  the  clear  Intent  ignored,  and 
slight  evasions  or  acts,  palpably  In  evasion  of 
its  spirit,  should  >be  sustelned  as  not  repug- 
nant to  It  nie  restralnte  of  the  Constitution 
upon  the  several  departments,  among  which 
the  various  powers  of  go'vemment  are  dis- 
tributed, cannot  be  lessened  or  diminished  by 
Inference  and  Implication;  and  usurpations 
of  power,  or  the  exercise  of  powor  in  dis- 
regard of  the  express  provision  or  plain  in- 
tent of  the  instrument  ss  necessarily  Implied 
from  all  Its  terms,  cannot  be  sustelned  un- 
der the  pretense  of  a  liberal  or  enlightened 
Interpretetion,  or  In  defense  to  the  Judgment 
of  the  Legislature,  or  some  soi^sed  neces- 
sity, the  result  of  a  changed  condition  of  «f- 
faiTB.  1  Kent's  Com.  162;  Barto  v.  Hlmrod, 
8  N.  T.  4S3,  69  Am.  Dec.  606;  Taylor  v.  Por^ 
ter,  4  Hill,  144,  40  Am.  Dec.  274;  Warner  v. 
People^  2  Denlo,  272,  43  Am.  Dec.  740;  People 
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V.  N.  T.  C.  B.  R.  Co.,  24  N.  T.  486;  Schenec- 
tadr  Obserratory  t.  AIIcd,  42  N.  T.  401." 

Oounsel  for  both  parties  rely  upon  the  def- 
Inldoiu  giren  the  word  "regent"  by  both  lit- 
erary and  law  dlctionarieB  to  sustain  their 
■ereral  contentliHiB  her^;  one  Insisting 
that  the  word  should,  rective  at  our  hands  Its 
ordinary  signlflcatlon  which  it  is  contoided 
would  exclude  the  power  which  the  board 
at  agriculture  has  sought  to  exercise,  and 
the  other  contending,  even  thon^  It  be  given 
its  ordinary  meaning,  the  board  would  yet 
hare  the  power  claimed  for  It  We  do  not 
find  it  necessary  to  pass  on  this  question, 
however,  for  to  our  minds  our  statute  and 
the  language  of  the  Constitution  settles  the 
issue  If  there  be  one.  In  section  42  of  chap- 
ter 2,  Mr.  Murfee,  In  his  work  on  Sheriffs,  as 
quoted  in  the  Dahnke  Case,  supra,  says  the 
name  and  oflSce  of  sheriff  Implies  the  posses- 
Blon  by  that  functi<Hiary  of  all  the  powers 
and  the  obligation  to  perform  all  the  duties 
of  a  common-law  sheriff,  racept  so  far  as 
those  powers  and  duties  may  have  been  modi- 
fled  by  state  Constitutions  or  constitutional 
statutes.  Now.  in  the  case  at  bar,  if  the 
Constitution  in  the  first  Instance  had  provid- 
ed for  an  agricultural  and  mechanical  col- 
lege, or  had  provided  that  the  Legislature 
should  establish  such  a  coll^,  and  then  that 
the  board  of  agriculture  should  be  the  board 
regents  of  such  college  without  in  any 
other  way  delimiting  or  defining  Its  duties, 
are  inclined  to  think  that  they  would 
have  t>een  Inst  such  as  were  legally  inherent 
In  such  a  board  at  common  law  or  as  gen- 
erally understood  by  the  people  on  the  adop- 
tion of  the  Constitution,  Just  as  duties  of  a 
sheriff,  when  bis  office  was  provided  for  by 
the  Constitution,  were  such  as  appertained 
to  it  at  common  law  with  the  exception  as 
we  have  noted  where  the  same  were  modified 
by  the  Constitution  or  constitutional  stat- 
utes. In  this  case  the  specific  duties  of  the 
board  of  regents  were  In  no  wise  set  out  or 
enumerated  by  the  Constitution;  but  they 
were  defined  by  the  statutes  of  the  territo- 
ry, which  are  and  were  constitutional,  and 
which  in  our  judgment  were  the  duties  re- 
ferred to  by  the  convention  and  the  people 
when  they  provided  that  the  board  of  agri- 
culture should  be  snch  board  of  regents,  and 
made  mention  of  the  "other"  duties  which 
we  have  noticed. 

We  have  had  our  attention  called  to  the 
case  of  State  ex  rel.  Haskell  v.  Huston, 
Judge,  et  al..  21  Okl.  782,  97  Pac.  982;  but 
this  case  to  our  minds  Is  not  In  conflict,  but 
in  harmony,  with  the  reasoning  and  conclu- 
sion reached  in  the  case  at  bar.  In  that 
case  there  was  Involved  the  question  of  the 
authority  and  power  of  the  Attorney  General 
to  file  and  prosecute  a  case  in  the  name  of 
the  state  In  a  district  court  without  a  request 
from  the  Governor  or  Legislature.  Section 
1  tjt  article  6  of  the  Constitution  (page  188, 


BEPORTEB.  (OUi 

Snyder's  Const)  provides  that  '*tb»  ezecntlTe 
authorily  of  the  state  shall  be  vested  In  an 
*  •  •  Attorn^  General  •  *  •  who 
shall  perform  such  duties  as  may  be  desig- 
nated la  this  Constittttion  or  prescribed  by 
law."  The  Constitution  did  not  undertake 
to  designate  his  duties  in  this  r^rd;  but 
they  were  prescribed  by  law,  and  we  held  in 
that  case^  in  coDSonance  with  our  holding  In 
the  (me  at  bar :  That  the  Attorney  General 
of  the  state  had  Jnst  scch  powers  and  author^ 
Ity  to  appear  in  a  district  court  as  be  had 
under  the  statutes  of  the  territory,  which 
provides,  as  set  fortti  in  the  oplnitm,  that 
the  Attorney  General  should,  "when  request- 
ed by'  the  Governor  or  either  branch  of  the 
Legislature^  appear  and  prosecute,  or  defend 
any  action  or  proceedings,  civil  or  criminal, 
in  whidi  the  state  should  be  interested  or  a 
party,"  and  that  "It  was  not  the  Intention 
of  the  lawmakers  that  the  Attorney  Gen- 
eral should  have  control  of  litigation  in  which 
the  state  was  interested  or  a  party,  elthv 
civil  or  criminal.  In  the  district  courts  of  the 
slate,  accept  when  requested  by  the  Governor 
or  either  branch  of  the  Legislature." 

The  judgmrat  of  the  lower  court  la, 
cordlngly,  affirmed. 

KANE,  G.  J.,  and  TURNER.  WILLIAM8» 
and  HAZES,  JJ.»  concur. 


m  Okl.  -») 

INSnBANGB  CO.  OF  NORTH  AMERICA  T. 
QISH,  BROOK  ft  GO. 

(Snpreme  Ooart  of  Oklahoma.   Nov.  9,  190a) 

Appbai.  awd  EBRoa  (5  696*>— Rscobd— Stat»- 

UENT  AS  TO  EvmENCE — REVIBW. 

Where  the  case-made  upon  appeal  does  not 
contain  a  statement  that  it  contains  all  the  evi- 
dence presented  upon  the  trial,  no  error  assigned 
which  requires  an  ezamhiatlon  and  review  ox  the 
evidence  can  be  reviewed  by  tbls  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C6nt  Dig.  SI  2016^  2&I7;  Dec.  Dig.  I 
996.*] 

(Syllabus  by  the  Court) 

Motion  to  set  aside  order  of  dismissal  and 
reinstate  case.  Writ  of  error  dismissed. 
For  farmer  i^lnlon,  see  102  Pac.  718. 

HATES,  J.  This  case  was  btfore  ns  on 
motltm  to  diflmlss  at  the  May  term  of  court 
at  whldi  time  a  Judgment  of  dismissal  was 
entered.  Insurance  Company  of  North  Amer* 
lea  V.  Glsh,  Brook  ft  Co.,  102  Paa  713.  Sub- 
sequently a  motion  to  set  aside  the  order  of 
dismissal  and  reinstate  the  case  was  filed  by 
plaintiff  in  error,  and  showing  made  to  the 
court  that  the  defects  In  the  record  on  ac- 
count of  wfaidi  the  order  of  dismissal  was 
made  could  be  cured  by  amendment.  An  or- 
der  was  made  permitting  plaintiff  In  error 
to  amend  "Oie  record  so  as  to  obviate  th«  olh 
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Jectlonfl  in  the  motion  to  dlBmiss.  Sach 
amendments  were  made  and  the  case,  after 
baving  been  reset,  was  argued  and  submitted 
at  the  October  term  on  Its  merits.  The  as- 
signments ot  error  urged  require  a  review  of 
the  evidence.  But  a  review  of  the  evidaice 
is  objected  to  by  defendant  In  error  upon 
the  gronnd  that  the  case-made  contains  no  re- 
cital or  atatement  that  It  contains  all  the 
evidence  Introduced,  at  the  trial,  and  an  ex- 
amination of  the  same  dlstdoses  that  it  does 
not  contain  nidi  statement  Where  the  rec- 
ord 'upon  appeal  to  this  court  does  not  con- 
tain an  averment  that  It  contains  all  the  evi- 
dence presoited  at  the  trial  court,  It  presents 
no  error  tiiat  can  be  reviewed  by  this  court 
when  the  assignments  made  require  an  ex- 
amination and  review  ot  the  evidence.  Wag- 
ner r.  Battler  Mfg.  Oo..  99  Fac  643 ;  Schrl- 
ber  V.  Buckner,  18  OkL  296»  90  Pac^  10.  A 
certlfleate  of  the  stenograpber  that  bla  tran- 
script contains  aU  the  evidence  is  insnfllclent 
Sawyer  ft  Austin  Lbr.  Go.  v.  Champlaln  Lbr. 
Oo.,  16  OkL  9a  84  Pac.  1008;  Wagner  r.  Sa^ 
tlcgr  Mfg.  Co.,  supra. 

It  is  probable  that,  under  section  1  of  the 
act  of  the  Legialatnre  of  1006,  entlUed  "An  act 
fw  the  correction  of  court  records  on  appeal 
(Sess.  Laws,  lOOS,  p.  322,  c.  28>,  this  appeal 
should  be  neither  dismissed  nor  the  judgment 
ot  the  trial  oonrt  affirmed  Trithout  giving 
^alntlff  in  oror  an  ofi^tortunlty  to  correct 
its  ease-made  by  supplying  the  omitted  state- 
ment under  the  direction  of  the  trial  judge 
if  sach  right  had  not  been  wAlved.  Plaintiff 
in  error  lias  heretofore  been  granted  permis- 
sion to  correct  Its  case-made,  and  the  last  cor- 
rection was  made  under  a  written  agreement 
of  counsel  filed  in  the  cause  stipulating  that 
no  further  amendments  (tf  the  record  in  the 
case,  exc^t  as  to  such  matters  as  appear  of 
record  In  the  trial  court,  shall  be  made. 
From  this  agreemrait  It  appears  that  counsel 
have  stipulated  that  the  case  shoidd  be  sub- 
mitted and  determined  upon  the  record  as  It 
now  exists,  ezc^t  as  to  such  amendments  as 
could  be  made  from  the  record  In  the  trial 
court 

Since  none  of  the  errors  urged  for  reversal 
can  be  reviewed  upon  the  record  In  Its  pres- 
ent condition,  the  cause  will  be  dismissed. 

KANE,  C.  J.,  and  WILLIAMS,  DUNN,  and 
TUBNBR,  33.t  concur. 


(BOU.  W) 

BFRINGnBLD  FlTtn  ft  MARINE  INS.  CO. 
V.  GISH,  BROOK  ft  CO. 

(Suprame  Court  of  Oklahoma.   Nov.  9,  1009.) 

Appeal  akd  Ebbob  (S  606*)— Recobd— Statb- 
ifENT  AS  TO  Evidence— Review, 

Where  the  case-made  upon  appeal  does  uot 
contain  a  statement  that  it  coDtains  all  the  evi- 
dence presented  apon  the  trial,  no  error  assigned 


which  requires  an  examination  of  the  evidence 
can  be  reviewed  by  tbia  coart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2010-2017;   Dee.  Dig.  1 

(Syllabna  by  the  Court.) 

Error  from  District  Coiu^  Caddo  County; 
Frank  M.  Bailey,  Judg& 

Action  by  Qish,  Brook  &  Co.  against  the 
Springfield  Fire  ft  Marine  Insurance  Com- 
pany. Judgment  for  pialntUT,  and  defend- 
ant brings  error.  Motion  to  reinstate  dismis- 
sal denied,  and  writ  of  wror  dismissed. 

William  TbompB(m  and  Fulton,  stringer  ft 
Grant,  tor  plaintiff  in  error.  A.  J.  Morris, 
for  defendant  In  ernnr. 

HATBS.  J.  The  status  of  this  ,case  Is  the 
same  as  that  of  Insurant  Company  ot  NorUi 
America  v.  Glsb,  Brook  ft  Co.  (decided  at 
this  term  of  tbe  court  hot  not  jet  ofOdaUy 
reported)  ICS  Pac.  672.  The  reasoning  and 
oonclnsions  of  tbe  court  in  that  case  most 
fOUow  In  this. 

Tbe  appeal  Is  accordingly  dismissed. 

KANE,  a  J.,  and  WILLIAMS,  DUNN, 
and  TUBNEB,  JJ.,  concur. 

m  Oki.  a> 

LONDON  ft  U  FIRE  INS.  OO.  v.  GISH, 
BROOK  ft  CO. 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1000.^ 
Afpeai.  and  Erbob  (I  696*)— Rboobd— STAn- 

HBNT  AS  TO  EVIDENCE— ReVIRW. 

Where  tbe  case-made  upon  appeal  does  not 
contain  a  statement  tbat  It  contuns  all  tiie  evi- 
dence presented  upon  the  trial,  no  error  sjsitned 
which  requires  an  examination  ot  the  evl^mee 
can  be  reviewed  by  this  court 

[Ed.  Note.— For  other  case^  see  Appeal  and 
gror,  Oent.  Dig,  H  201672017 ;  Dee.  Dig.  | 

(Syllabus  by  tiis  Court) 

Error  from  District  Court,  Caddo  County; 
Frank  H.  Bailey,  Judge. 

Action  by  Qlsh,  Brook  ft  Go.  against  the 
London  &  Ijancashlre  Fire  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Motion  to  dismiss  granted. 

Fulton,  Stringer  A  Grant  and  WlUIani 
Thompson,  for  plaintiff  in  error.  A.  J.  Mor 
rls,  for  defendant  in  raror. 

HAYES,  J.  The  status  of  this  case  is  tho 
same  as  that  of  Insurance  Company  of  North 
America  v.  Glsh,  Brook  ft  Co.  (decided  at 
this  term  of  court,  but  not  yet  officially  re- 
ported) 105  Pac.  672,  except  that  no  order 
of  dismissal  has  heretofore  been  made  herein. 
But  otherwise  the  condition  of  the  record  Is 
the  same  as  In  tbat  case,  and  the  reasoning 
and  conclusions  of  the  court  In  that  case  must 
follow  In  this. 

The  appeal  Is  accordli^ly  dismissed. 

KANE,  C  J.,  and  WILLIAMS,  DUNN,  and 
TURNER,  JJ.,  concur. 
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m  ou.  US) 

POWERS  T.  UYBBS. 
(Saprenu  Court  of  Oklahoma.   Not.  9,  1000.) 

L  TlHDOB  AND  PUtCHASKB  «  S*)— CONTBAOT 

—CoNSTBUCTiON— Lease  and  Option. 

A  contract  containing  the  following  provl- 
afon:  "It  ia  agreed  between  tbe  fint  and  second 
party  that  tbe  flnt  party  will  tan  the  post- 
office  to  die  second  party,  and  the  second  party 
has  option  on  store  building  and  two  acres  of 
land  where  store  Is  now  located,  at  three  hun- 
dred dollars,  without  rent  if  taken  by  the  first 
of  October,  If  not  the  property  Is  to  rent  for 
$5.00  per  month"— Is  not  as  to  such  proTlsion, 
a  contract  of  purchase  and  sale,  but  Is  a  contract 
of  tenancy  with  option  to  purdiase. 

[Ed.  Note.— ror  other  cases,  see  Yendor  and 
Purchaser,  Cent  Dig.  }  3;  Dec  £Hg.  i  3.*] 

2.  I^NDLOBD  AND  Tenant  ({  285*>— Rkcovkbt 

or  POSSEBBION— EtVIDENOE, 

In  an  action  of  forcible  entry  and  detainer, 
evidence  of  the  parol  acceptance,  by  defendant 
of  the  option  in  the  Voregofng  contract  was  not 
competent  for  the  purpose  of  enforcing  the  con- 
tract or  of  trying  title,  bnt  was  cmnpetent  for 
the  parpOM  establlfiilng  tbe  xlglit  of  poases' 
rion. 

[Eid.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  i  U97;  Dec  Dig.  |  286.*] 

S.  FOBOIBLE  EnTBT  AND  DETAINEB  ^  16*)— 
JUEISDICTION— OUSTEB— TmB. 

Hie  mese  ctaitention  or  claim  of  defendant, 
or  the  introduction  by  htm  of  evidence,  to  the 
effect  that  he  is  in  possession  of  the  premises  un- 
der a  parol  agreement  to  purchase,  where  the 
evidence  relative  thereto  is  conflicting,  is  not  suf- 
ficient to  oust  the  court  oi  Jurtsdlctlon  to  try  the 
right  of  poesession  In  a  forcible  entry  and  de- 
taiuer  action,  and  the  eztotrace  of  soch  agree- 
ment la  a  qneation  of  taet  to  be  determined  by 
the  Jury. 

[Sd.  Note.— For  other  cases,  see  FordUe  Ba- 
tiT  end  Detainer,  Gent  IMg.  H  7S-ffi;  Dec 
Dig.  f  !«.*] 

(SyUabns  by  the  Coart) 

4.  Vendob  and  Pubchabeb  a  298*)  — Bkii< 
SDiEa  or  Vendob— Reoovxbt  or  Pobbession 

— SUMHABT  BeVEDIBS. 

WUboq's  Bev.  &  Ann.  St  1003,  {  5086.  au- 
thorizing any  Jastlce  to  inquire  against  those 
who  make  unlawful  entry  on  lands  and  tene- 
ments and  detain  the  same,  and  if  found  that  an 
unlawful  and  fbrdble  entry  has  been  made  to 

Sat  xestitntlont  and  section  5087,  providing 
t  landlords  may  dispossess  tenants  holding 
over  their  terms  by  proceedings  under  tbe  previ- 
ous section,  do  not  authorize  a  proceeding  there- 
under by  a  vendor  to  recover  possession  of  the 
property  from  a  vendee  in  default 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  834 ;  Dec.  Dig.  S  298.*] 

Error  from  District  Court,  Woods  County ; 
Jno.  U  Fancoast,  Judge. 

Unlawful  detainer  by  D.  H.  Powers  against 
B.  C.  Myers.  Prom  an  order  of  the  district 
court  dismissing  tbe  cauae  on  appeal  from  a 
Judgment  of  the  probate  court  in  favor  of 
plaintiff,  he  brings  error.  Rerened  and  re- 
manded, with  directions. 

F.  M.  CowgUl,  for  plaintiff  in  error.  Bnod- 
dy  &  Son,  fbr  defendant  In  error. 

HATES,  J.  Thla  la  an  action  of  nnlewfnl 
detalno-.  It  was  originally  brought  1^  plain- 
tiff In  error  in  the  probate  court  of  Woods 
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county,  and  Judgment  was  there  rendered  in 
hlB  faror.  The  case  was  taken  proceeding 
In  errw  to  the  district  court,  where  there 
was  a  trial  by  Jury  and  rerdlct  returned  In 
favor  of  plaintiff  In  error.  A  motf<m  for  a 
new  trial  by  d^endant  in  error  was  sustained 
by  the  court,  and  the  cause  diamisaed  for 
wont  of  Jnrlsdtctioa  nptm  the  gronnd  that 
the  daim  of  defoidant  in  error  that  he  was 
in  posaeasion  nnder  a  contract  of  purdiase 
presented  a  qnestlim  of  tlti4  for  the  deter> 
mlnatlon  of  the  court  The  contract  upon 
which  this  action  la  baaed  la  aa  follows:  **Thls 
contract  and  agreement  entered  into  between 
E.  O.  Uyera,  party  of  tbe  seamd  part  and 
Powers  and  Feathera,  parties  of  the  ilrst 
part,  witness:  tliat  parties  of  the  flrat  part 
have  sold  and  delivwed  to  said  party  of  the 
second  part  his  stock  of  merchandise  and 
fiztarea  located  in  the  county  of  Woods,  on 
N.  E.  qoarter,  section  82,  township  22,  range 
Id,  west,  at  Eatelle,  Oklahoma.  t<^ther  with 
the  good  will  of  the  boalness  for  the  aom  of 
$1,043.94,  of  which  amount  aald  first  party 
acknowledges  receipt  of  paymoit  In  cash  of 
the  Bum  of  $^.00,  and  the  second  party 
acknowledges  receipt  of  all  the  goods,'  mer- 
chandise and  fixtures  that  he  is  to  receive 
under  this  contract  It  Is  agreed  between  the 
first  and  second  party  that  the  first  party 
will  torn  tbe  postofflce  to  the  second  party, 
and  the  second  party  has  option  on  store 
building  and  two  acres  of  land  where  store 
is  now  located,  at  three  hundred  dollars, 
without  rent  If  taken  by  the  first  of  October, 
If  not  the  property  Is  to  rent  for  J5.00  per 
month.  It  is  further  agreed  that  the  balance 
due  shall  be  paid  in  three  installments,  first 
note  to  be  paid  in  60  days,  second  note  In  90 
days  and  third  note  in  120  days,  and  If  sec- 
ond party  shall  fall  to  pay  either  of  said  In- 
,  stallments  that  the  first  party  at  bis  option 
may  declare  them  all  due."  Defendant  in  er- 
ror filed  no  answer  either  in  the  probate 
court  or  In  the  district  court  The  eTidence 
of  plaintiff  tended  to  establish  that  after  de- 
fendant in  error  had  taken  possession  nnder 
the  above  contract,  which  was  executed  on 
'  the  24tb  day  of  April,  lOOe,  he  continued  to 
'  occupy  the  same  up  to  the  time  of  the  Insti- 
tution of  thla  action,  but  that  he  failed  to 
accept  by  October  1.  1006,  the  right  to  pur- 
chase granted  by  the  contract,  and  that  he 
had  refused  to  pay  any  rents  upon  the  prem- 
ises. The  theory  of  defendant's  defoise  Is, 
and  the  evidence  Introduced  by  him  tends  to 
establish,  that  upon  the  1st  of  Octobw,  1900, 
or  soon  thereafter,  he  did  accept,  or  offer  to 
accept,  the  option  secured  to  him  by  the  con- 
tract, and  to  pay  for  the  iwemlses,  but  that 
plaintiff  refused  to  comply  with  the  contract 
The  court  Inatructed  the  Jury  that,  tC  thc^ 
found  tiiat  defendant  did  take  advantage  of 
hia  right  of  option  and  acc^t  the  provialcms 
of  the  contract  with  reference  to  the  aale,' 
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then  this  action  wonld  not  He  and  that  their 
verdict  should  be  for  defendant,  bat  that,  tm' 
til  he  exercised  his  right  of  option  to  pur- 
chase the  premises,  he  was  holding  as  a  ten- 
ant, and  was  liable  for  rent  Upon  the  bear- 
ing of  the  motion  for  a  new  trial,  the  trial 
coort  seemed,  however,  to  have  taken  the 
view  that  merdy  the  contention  or  the  Inter- 
position as  a  defense  by  defendant  that  he 
was  In  possession  of  the  premises  under  a 
contract  of  purchase  was  snfBcirat  to  oast  the 
court  of  jurisdiction.  Section  5086,  Wilson's 
Rev.  &  Ann.  St  1903,  provides:  "Any  jus- 
tice, within  his  proper  county,  shall  have  pow- 
er to  inquire,  In  the  manner  hereinafter  di- 
rected, as  well  against  those  who  make  un- 
lawful and  forcible  ^try  Into  lands  and  tene- 
ments, and  detain  the  same,  as  against  those 
who,  having  lawfal  and  peaceable  entry  into 
land  or  tenements,  unlawfully  and  by  force 
hold  the  same ;  and  if  it  be  found,  upon  such 
Inquiry,  that  an  unlawful  and  forcible  entry 
has  been  made,  and  tliat  the  same  lands  and 
tenements  are  held  by  force,  or  that  the  same, 
after  a  lawful  entry,  are  held  unlawfully, 
then  said  jostice  shall  cause  the  party  com- 
plaining to  have  restitution  thereof."  By 
section  5087  it  Is  provided  that  landlords  may 
diGqpossess  tenants  holding  over  their  terms 
by  tiie  proceeding  provided  for  In  t^e  fore- 
going section.  These  sections  of  the  statutes 
were  held  in  Smith  et  al.  v.  Elrcbner,  T  Obi. 
166,  64  Pac.  439,  not  to  authorize  a  proceed- 
ing thereunder  by  the  vendor  of  real  estate 
to  recover  the  possession  of  the  same  from 
one  to  whom  he  had  made  a  contract  of  sale 
and  who  had  gone  Into  possession  thereunder, 
but  had  made  dtfanit  In  the  payment  of  the 
porchase  price.  The  doctrine  of  that  case  Is 
Bonnd.  and  is  Buptiorted  the  weight  of  aa- 
thoTltles  under  similar  statutes ;  bat  we  think 
the  facta  In  this  case  dlstlugoish  it  from  that 
case,  and  raider  the  dedskm  of  the  court 
therein  Ini^llcable.  In  that  caas  plaintifFs 
bad  executed  to  defendant  a  contract  by 
wbUix  they  bargained,  sold,  and  conveyed 
to  hbn  certain  real  estate  for  a  consldeiaUon 
of  tSB/Ot  a  portion  of  which  was  paid  In  cash 
and  the  remainder  to  be  paid  at  a  atipula^ed 
time,  with  the  provision  that,  If  the  balance 
unpaid  was  paid  when  doe;  the  grantors, 
plaintiffs  In  that  case,  would  execute  to  de- 
fendant th^  qaitdalm  deed  conveying  the 
pr(q?ert7  described.  The  omtract  in  the  case 
at  bar  upon  its  face  does  not  ban;aln  and 
sell  the  property  in  controversy  to  defendant, 
but  does  give  to  falm  the  option  to  purchase 
it  by  a  stipulated  time.  It  is  a  contract  for 
option  to  purchase,  and  is  not  one  of  sale  and 
purchase.  If,  within  the  fixed  time,  plaintiff 
had  accepted  the  option  to  purchase,  the 
contract  would  have  ripened  into  a  contract 
of  purchase,  or,  more  accurately  speaking,  a 
contract  of  purchase  would  have  thereby  been 
formed.  Dnless  defendant  decided  to  accept 
the  option,  which  he  was  at  liberty  to  do  or 
not  to  do,  he  was  bound  to  pay  as  rents  on 


the  property  the  sum  of  $S  per  month.  The 
contract  was,  in  effect,  that  defendant  should 
pay  $6  per  month  rent  for  the  property  If  be 
did  not  decide  to  purchase  it  at  the  price  of- 
fered to  him  in  the  contract  by  the  time 
stipulated,  in  wlilch  event  his  rents  would 
be  remitted.  It  was  a  continuing  offer  by 
plaintiff  until  October  1,  1906,  to  defendant 
to  sell  to  him  the  store  building  and  two 
acres  of  land  in  controversy  for  the  sum  of 
$300,  and  by  the  acceptance  of  said  offer  the 
character  of  the  contract  as  a  contract  of 
tenancy  would  be  destroyed.  The  provision 
as  to  the  purchase  or  sale  was  unilateral, 
binding  upon  one  party  only,  but  the  provi- 
sion as  to  reqt  was  binding  from  tlie  begin- 
ning upon  both  parties,  fnnn  which  defend- 
ant could  relieve  himself  only  by  acceptance 
of  the  offer  to  sell  within  the  time ;  and  nntll 
that  time  and  thereafter,  upon  bis  failure  to 
acc^t  the  option,  the  relation  between  the 
parties  was  that  of  landlord  and  t«iant 

Whether  the  option  was  accepted  by  plain- 
tiff was  a  question  ct  fact  to  estat^sb  whldi 
defendant  had  a  rl^t  to  Introduce  evidence 
to  show  that  his  possession  at  the  time  this 
action  was  begun  had  changed  from  that  of  a 
tenant  to  that  of  an  owner,  and  the  intro- 
duction of  such  evidence  did  not  divest  the 
court  of  jorlsdlction.  It  Is  true  that  If  such 
contract  had  been  admitted,  or  If  it  had  been 
estabUiriied  by  unccmtiDverted  erldrac^  <a 
if  tbo  jury  had  found  upon  oimflietlng  evi- 
dence that  such  ccmtract  existed,  the  court 
would  not  have  had  Jurisdiction  in  this  sum- 
maiy  inooeedti«  to  have  determined  the 
eqnitlea  of  the  parties  under  it,  or  who  had 
the  superior  title  thereunder.  The  erl^mce 
of  Its  existence  was  competeid:  only  for  tiw 
purpoBs  of  showing  the  charactw  ef  defendr 
anfa  possession,  and  to  disprove  idaintlfri 
right  of  possesslm.  Hall  t.  Jackson,  77  Iowa, 
201.  41  N.  W.  620,  is  a  case  In  point  That 
case  was  an  action  of  fordUe  detainer  whoe 
defendant  had  taken  possesion  under  a  lease 
which  had  expired.  Defendant  set  up  as  a 
defense  that  be  conttnuad  to  hold  possesslra 
under  a  wrlttoi  contract  with  plaintiff  tor 
the  purchase  of  the  land.  The  court  held 
that  such  a  defense  lUd  not  question  the  title 
of  plaintiflC,  nor  seek  to  tiy  title  with  talm. 
In  that  case,  as  in  this.  It  ai^ears  that  ttae 
evidence  as  to  whether  the  defendant  elected 
to  purdbase  was  conflicting.  See,  also,  Olesui 
V.  Hendrickson,  12  Iowa,  222.  In  Mason  v. 
Delancy,  44  Ark.  444,  the  cout,  to  discussing 
the  qu^tion  now  before  us,  said:  "But  If 
the  defendant  shows  that  lie  is  In  aader  a 
contract  to  purchase^  he  rebuts  the  idea  of  a 
tenancy,  and  a  different  i^reement  cannot  be 
Inferred  from  that  the  parties  have  dellbet^ 
ately  ratered  into.  The  fact  that  the  agree- 
ment to  purchase  Is  by  parol  and  the  action 
at  law  can  make  no  difference.  Carpenter  v. 
U.  S..  17  WaU.  4S9,  21  L.  Ed.  680.  The  ogrw- 
ment  is  proved,  not  for  the  purpose  of  mforo- 
intf  it  or  of  giving  it  any  vitality  m  a  title. 
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but  only  to  nbnt  tbe  Idea  of  a  tenancy.  The 
defmdant's  rcSatlon  to  the  plaintiff  la  the 
matotel  fact  to  be  ascertained,  and  the  agree- 
xtait  betvem  the  parties  about  the  poBsesslon 
may  determine  that  qneatlon.  Pec^e  t.  How- 
lett,  76  N.  Y.  ffr^"  atallcB  are  ours.)  In 
Dawson  t.  Dawson  et  aL,  17  Neb.  671,  24 
N.  W.  888;  and  Worthlnffbrn  Woods,  22 
Neb.  2S0.  34  N.  W.  868.  It  was  held  that 
where  the  testimony  shows  that  a  party  Is 
In  possesBlon  of  teal  estate  nnder  a  contract 
to  purchase,  an  action  of  fordUe  entry  and 
detainer  will  not  lie  to  oust  him  from  such 
possession,  but  neither  of  these  cases  goes 
so  far  as  to  hold  that  a  mere  contention  of  de- 
fendant that  he  Is  holding  the  premises  under 
a  contract  of  purchase,  or  the  Introduction 
of  evidence  to  that  effect,  which  is  contro- 
verted b;  plaintiff.  Is  suffid^it  to  oust  the 
court  of  Jurisdiction.  Unquestionably,  where 
It  Is  established  that  a  defendant  In  an  un- 
lawful detainer  action  occupies  the  premises 
under  a  contract  of  purchase  under  which 
he  has,  or  may  have,  an  equitable  title  or 
Interest  In  the  property,  the  court  cannot  in 
such  proceeding  determine  the  rights  of  the 
parties  under  the  contract,  but  must  dismiss 
the  action  and  leave  them  to  resort  to  some 
other  form  of  action  to  litigate  their  rights ; 
but  it  Is  held  by  some  courts  that,  even  where 
It  Is  shown  that  the  defendant  occupies  the 
premises  under  a  contract  to  purchase,  If  It 
is  stipulated  that  In  the  event  the  defendant 
falls  to  make  the  payments  under  the  con- 
tract he  shall  forfeit  his  rights  thereunder 
and  the  amounts  paid  by  him  shall  be  applied 
as  roits,  he  may  be  dispossessed  by  the  sum- 
mary proceeding  of  forcible  detainer  upon 
default  of  payments  due.  Dlneen  v.  Olson, 
73  Kan.  379,  85  Pac.  638 ;  Ish  v.  Morgan,  Mc- 
Rae  &  Co..  48  Ark.  418,  8  S.  W.  440. 

For  plaintiff  In  error  to  recover  In  the  ac- 
tion at  bar,  it  was  necessary  for  him  to  estab- 
lish, in  Edition  to  service  <a  the  notice  re- 
quired by  the  statute,  about  which  there  Is  no 
conflict  in  the  evidence,  first,  tliat  defendant 
oeciqiles  the  premises  as  his  tenant;  second, 
that  he  Is  holding  over  after  his  term.  In 
support  of  these  Issues,  he  Introduced  the 
written  contract  and  parol  tesUmony.  To 
overcome  Uils  proof,  defendant  Introduced 
evidence  to  establish  tliat  the  contract  of 
teaiAncy  had  been  terminated  by  his  accept- 
ing the  <vtion  to  purdiase^  and  that  be  occu- 
pied said  premises,  not  as  a  tenant,  but  as  a 
purchaser.  Whether  or  not  he  had  evo*  ac- 
cepted the  option  given  him  by  the  wrtttoi 
contract  was  a  question  ot  fact  which,  un- 
der the  conflicting  evidence,  was  properly 
BulHnttted  to  the  Jury.  The  court  could  have 
required  the  Jury  to  return  a  special  finding 
upon  this  question.  He  did  not  do  so,  but  did 
pro[>erly  instruct  the  Jury  that,  If  they  found 
that  defoidant  had  acc^ted  the  'option  to 
purchase,  plaintiff  could  not  recover,  and  by 


the  general  verdict  returned  this  Issue  was 
Anmd  agahist  defendant  No  determination 
of  the  rights  of  the  parties  under  any  con- 
tract ot  puKdiase  was  made^  or  vas  required 
to  be  made,  by  the  issues  or  evidence  tender- 
ed. The  JuEy  found  that  there  was  no  con- 
tract of  purchase,  and,  under  the  state  qf  the 
evidence.  It  was  a  question  of  tact  tor  them 
to  determine. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded,  with  dlrectkm 
to  enter  Judgment  In  accordance  with  the  ret- 
diet 

KANE,  a  J.,  and  WTLLIAMS  and  TURN- 
BR,  JJ.,  concur.  DUNN,  disqualified,  and 
not  slttinst 

(S6  Okl.  133) 

CUNNINGHAM  COMMISSION  OO.  v.  ROBI- 

EB  HIU<  ft  ELBIVATOR  CO, 
(Supreme  Court  of  Oklahoma,   Nov.  9,  19080 

GOBFOBATIONS  (8  GOT*)— AOIIOWS  —  PSOOESS  — 

SUMUONS— EsfiOB— ^EBVICB  ON  SeCBETABT. 

Section  70,  art.  6,  c.  66,  par.  4268,  Wilson's 
Rev.  &  Ann.  St  1003,  provides,  in  substance, 
that  service  of  a  summooa  against  a  corporation 
may  be  made  npon  its  secretar?  only  in  tne  event 
its  president,  etc.,  or  other  chief  officer  Is  not 
found  in  the  county.  A  summons  in  error  was 
served  upon  the  secretary  of  a  'corporation  de- 
fendant in  error  without  a  showing  that  the 
president,  etc..  or  other  chief  officer  was  not  to 
oe  found  in  the  county,  and  when  the  president 
was  in  fact  within  the  county.  HeUi,  a  motion 
to  quash  the  service  of  aununoos  in  error  sboold 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Gorpoiations, 
Cent  Dig.  f  1996;  Dec.  Dig.  1  507.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court.  Pottawatomie 
County;  A.  H.  Huston.  Judge. 

Action  between  the  Cunningham  Commis- 
sion Company  and  the  Borer  Mill  ft  Elevator 
Company.  From  a  Judgment  for  the  latter, 
the  fwmer  brings  ema.  On  motion  to  dis- 
miss. Granted. 

Blggera  A  Lydick,  for  plaintiff  In  error. 
B.  R  Blakeney,  for  defendant  In  error. 

DUNN,  3.  The  moticm  for  new  trial  In 
the  above-entitled  cause  was  overruled  and 
Judgment  entered  <m  the  verdict  on  June 
17,  1808.  June  16,  1909,  the  petition  In 
error  and  case-made  were  filed  In  this  court 
along  with  a  praecipe  fOr  sumnMHU.  Sum- 
mons was  issued  and  served  upoa  the  secre- 
tary of  the  Rorer  Mill  ft  Elevator  Company, 
a  corporation,  whltA  appean  as  defendant 
hi  error  hereto.  S^tombcr  16,  1909,  coun- 
sel for  defendant  In  errw  entered  their  q>e- 
clal  appearance  and  filed  a  motUm  to  set 
aside  the  service  and  quash  the  summons  Is- 
sued, for  the  reason  that  O.  Ia  Borer,  on 
whom  the  same  was  served,  was  the  secre- 
tary of  the  corporation  defendant  in  error, 
and  not  the  president,  chairman  of  the  board 
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at  directors,  trustee,  ot  other  chief  officer, 
aDd  that  John  Rorer  was  the  president  of 
the  said  defendant  corporation,  and  was  In 
the  dty  of  Shawnee,  and  could  have  been 
found  therein,  and  was  the  chief  officer  of 
the  said  Borer  Mill  &  Elevator  Company. 
This  motion  Is  supported  by  the  affidavits  of 
both  G.  L.  Borer  and  John  Borer,  setting 
out  the  above  facts,  and  that  said  John 
Borer  was  openly  and  notoriously,  contlnu- 
ously  for  20  days  from  and  after  the  11th 
day  of  Jun^  1909.  within  the  dty  of  Shaw- 
nee, and  that  on  the  day  of  the  attempted 
Borrlce  of  snnunons  In  this  case  he  met  the 
sheriff  of  the  county  and  conversed  with 
him  concerning  the  service  of  said  summons. 
These  affidavits,  duly  served,  are  not  dmled 
and  stand  uncontroverted. 

Section  70,  art  6,  c.  66,  par.  4208,  Wilson's 
Rev,  &  Ann.  St  1903,  provides  as  follows: 
"A  summons  against  a  corporation  may  be 
served  upon  the  president,  mayor,  chairman 
of  the  board  of  directors,  or  trustees,  or  oth- 
er  chief  officer;  or,  if  its  chief  officer  is  not 
found  in  the  county,  upon  its  cashier,  treas- 
urer, secretary,  clerk  or  managing  agent; 
or.  If  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  office  of  usual 
place  of  business  of  such  corporation,  with 
the  person  having  charge  thereof."  From 
the  statement  of  facts  herein,  it  will  be  seen 
that  C.  I*  Rorer,  the  party  upon  whom  the 
service  was  made.  Is  the  secretary  of  the 
defendant  In  error  corporation,  upon  whom 
service  could  not  be  made  except  the  presi- 
dent or  other  chief  officer  was  not  found  In 
the  county.  In  view  of  the  showing  made, 
the  president  having  been  within  the  county, 
and  this  fact  having  been  known  to  the  sher- 
iff at  the  time  ot  the  attempted  service,  he 
only  was  the  proper  person  to  serve  In  or- 
der to  vest  Jurisdiction  over  tbe  corporation 
In  this  court  Ravla  Granite  Ballast  Go.  v. 
Wilson  (Okl.)  98  Pac.  949. 

The  motion  of  counsel  for  defendant  in  er- 
ror Is,  accordingly,  sustained,  and  the  serv- 
ice of  the  summons  Issued  on  June  16,  1809, 
Is  gnashed. 

KANE,  C.  J^  and  TURNER,  WILLIAMS, 
and  HAYES,  JJ.,  concur. 


(S5  Okl.  SBB) 

CHICAGO,  R.  I.  &  P.  BY.  CO.  T.  TDRBI- 
TOBY  or  OKLAHOMA. 

(Supreme  Court  of  Oklahoma.    Nov.  11,  1909.) 

1.  Venob  (5  9*)  —  Recovebv  of  Statutobt 
Pbnaltt*— "Offbnse.  ' ' 

Tbe  Tiolation  of  section  4,  c  IS,  p.  168, 
Laws  OU.  T.  1908,  which  provides:  "It  shall 
t>e  unlawful  for  any  railroad  company,  express 
company,  or  other  common  carrier,  their  offi- 
cers, agents,  or  servants,  to  accept  or  receive 
within  this  territoiy  any  of  the  game  mentioned 
in  section  1  of  this  act.  for  tbe  purpose  of 
canyini  or  transportlDg  the  same  to  any  other 
place,  dUier  within  or  heyond  the  limits  of  this 


territoiy,  or  in  any  manner  handle  the  some  in 
any  way.  Any  railroad  company,  express  com* 
pany,  or  other  common  carrier,  or  private  In- 
dividual who  shall,  through  itself,  himself,  or 
its  agent,  servant  or  employ^  violate  any  of  the 
provisions  of  this  section,  shall  forfeit  and  pay 
to  the  territory  of  Oklahoma,  for  each  viola- 
tion thereof,  the  snm  of  five  hundred  dollars, 
to  go  to  tbe  common  school  fund  of  said  county, 
together  with  all  costs  of  snit,  including  a  fee 
of  one  hundred  dollars  to  go  to  the  county  at- 
torney bringing  said  suit,  to  be  recovered  in  a 
civil  action  to  be  instituted  by  the  county  at- 
torney of  the  county  wherein  said  suit  is 
brought,  which  sum  of  five  hundred  dollars,  and 
costs  of  said  suit  shall  be  collected  upon  exe- 
cution as  In  dvll  caaea" — constitutes  an  offense 
within  the  meaning  of  section  10  of  tbe  Organic 
Act  (Act  Cong.  Maj  2,  1890,  c  182,  26  Stat. 
ST),  and  a  civil  action  brought  for  the  recovery 
of  the  statutory  penalty  must  be  prosecuted  and 
tried  within  the  county  where  the  violation  Is 
alleged  to  have  occurred. 

[Ed.  NotCj— For  other  cases,  see  Venue,  Gent. 
Dig.  {  18;  Dec.  Dig.  |  ft* 

For  other  definitions,  see  Words  and  Phiases, 
vol.  6,  pp.  4915-4918 ;  vol.  8,  p.  7736.] 

(Syllabus  by  the  Court) 
2.  CaufzifAi.  Law  (S  !•)— DBFiumoN— "Of- 

TEKSE.  ' 

An  "offense"  is  a  breach  of  the  laws  estab- 
lished for  the  protection  of  the  public,  as  dis- 
tioguisbed  from  an  infringement  of  m«re  pri- 
vate rights.  The  word  is  used  as  a  genus,  com- 
prehending every  crime  and  misdemeanor,  or  aa 
a  species,  signifying  a  crime  not  Indictable  but 
punishable  summarily  or  by  the  fbrfeiture  of  a 
penalty. 

[Ed.  Note.— For  other  cas«,  see  Criminal 
Law,  Cent.  Dig  S8  1,  2;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4915-4918 ;  vol.  8,  p.  7736.] 

Error  from  District  Coort.  Garfield  Godn- 
ty;  M.  C.  Oarber,  Judge. 

Action  by  the  Territory  of  Oklahoma 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  for  plalntltf, 
and  defoidant  brings  error.  Berersed  and 
remanded. 

0.  O.  Blake,  H.  B.  Low,  and  BobbertB  & 
Gurran,  for  plaintiff  In  errw.  Charles  West, 
Atty.  Gen.,  and  Chas,  U  Moor^  Asst  Atty. 
Gen.,  for  tbe  Territory,  - 

KANB,  C.  J.  This  was  an  action,  com- 
menced by  the  territory  of  Oiilahoma,  as 
plaintiff  below,  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  as  de- 
fendant below,  to  recover  the  penalty  for 
the  violation  of  section  4,  c.  15,  p.  168,  Laws 
Okl.  T.  1903.  Section  4  provides  that:  "It 
shall  be  unlawful  for  any  railroad  company, 
express  company,  or  any  other  common  car- 
rier, their  officers,  agents  or  servants,  to  ac- 
cept or  receive  within  this  territory  any  of 
the  game  mentioned  in  section  1  of  this  act, 
for  the  purpose  of  carrying  or  transporting 
the  same  to  any  other  place,  either  within  or 
beyond  the  limits  of  this  territory,  or  in  any 
manner  handle  the  same  In  any  way.  Any 
railroad  company,  express  company,  or  other 
common  'Carrier,  or  private  indlvldnal,  who 
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sball,  through  Itself,  himself,  or  Its  agent, 
servant  or  employe,  violate  any  of  the  pro- 
visions of  this  section,  shall  forfeit  and 
pay  to  the  territory  of  Oklahoma,  for  each 
violation  thereof,  the  sum  of  five  hundred 
dollars,  to  go  to  the  common  school  fund  of 
said  county,  together  with  all  costs  of  suit 
including  a  fee  of  one  hundred  dollars  to  go 
to  the  county  attorney  of  the  county  where- 
in said  suit  is  brought,  which  sum  of  five 
hundred  dollars,  and  costs  of  said  suit,  shall 
be  collected  upon  execution  asln  civil  cases." 

The  petition  was  filed  in  the  dls^ict  court 
of  Garfield  county,  and  alleged,  in  substance: 
That  the  defendant  is  a  corporation,  organ- 
ized xmder  the  laws  of  a  state  of  the  United 

States;  that  on  the  day  of  November, 

1900,  through  its  agents,  servants,  and  em- 
ployes, at.  the  city  of  Okeene,  county  of 
Blaine,  OkL  T.,  it  did  then  and  there  unlaw- 
fnlly  accept  and  receive  a  large  amount  of 
quail  for  the  purpose  of  carrying  and  trans- 
porting the  same  from  the  city  of  Okeene, 
Blaine  county,  territory  of  Oklahoma,  to 
the  city  of  Chicago,  state  of  Illinois,  and  on 
the  30th  day  of  November,  1006,  was  han- 
dling, carrying,  and  transporting  the  same 
In  and  through  Garfield  county,  Okl.  T.,  con- 
trary to  the  provisions  of  section  4,  c.  1!^  P- 
168,  Laws  Okl.  T.  1903,  and  prayed  judg- 
ment against  the  defendant  for  the  sum  of 
$500,  for  the  use  and  benefit  of  the  common 
school  fund,  together  with  an  attorney's  fee 
oE  $100.  Thereafter  the  defendant  appeared 
and  demurred  to  the  petition  filed  therein 
for  the  reasons:  First,  that  it  appears  on 
the  face  of  the  petition  that  the  court  bad 
no  Jurisdiction  of  the  subject  of  said  action; 
second,  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Thereafter  the  demurrer  to  plalntifTs 
petition  was  overruled,  and  defendant  per- 
mitted to  file  a  motion  to  make  petition 
more  definite  and  certain.  On  the  7th  day 
of  January,  1907,  defendant  filed  a  motion  to 
make  petition  more  .definite  and  certain,  by 
requiring  plaintiff  to  state  the  day  on  which 
said  quail  were  received  by  the  defendant,  to 
require  plaintiff  to  state  the  party  from 
whom  said  quail  were  received,  and  to  al- 
lege the  number  of  said  quail,  and  the  man- 
ner in  which  they  were  packed  and  shipped, 
which  motion  was  by  the  court  sustained. 
Plaintiff  amended.  Its  petition  by  Interlinea- 
tion, alleging  that  defendant  received  the 
quail  on  the  30tb  day  of  November,  1906,  and 
that  the  quail  were  packed  In  egg  cases  or 
boxes  and  loaded  In  a  freight  or  box  car,  to 
which  amended  petition  defendant  filed  a 
demurrer,  on  the  grounds:  PIrst,  that  the 
court  had  no  Jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action; 
second,  that  there  Is  a  defect  In  parties 
plaintiff;  third,  that  several  causes  of  ac- 
tion are  Improperly  Joined;  fourth,  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Liater  said  demurrer 
was  overruled,  to  which  ruling  of  the  court 


defendant  excepted,  thereafter  the  defend- 
ant filed  Its  answer,  alleging  that  the  court 
bad  no  Jurisdiction  over  the  defendant  ot 
subject-matter,  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  canse  of 
action  against  the  defendant,  and  a  general 
denial.  Thereafter  trial  was  had  before  the 
court  and  Jury,  resulting  In  a  verdict  for  the 
plaintiff  in  the  penal  sum  of  $500  and  $100 
attorney's  fee,  upon  which  verdict  Judgment 
was  duly  rendered.  At  the  time  of  render- 
ing the  verdict,  the  jury  made  special  find- 
ings as  follows:  "(1>  If  yon  find  that  de- 
fendant company  accepted  and  received  any 
quail  as  charged,  state  when  and  where  it 
received  them.  A.  On  or  aljout  November 
28,  1906,  Okeene,  Blaine  county.  Okl.  <2) 
Did  the  defendant  company,  or  any  of  its 
agents,  know  at  the  time  It  received  said 
quail,  If  you  find  any  were  received,  that 
such  quail  were  being  received  as  charged? 
A.  Tbey  could  have  known."  Thereupon  the 
plaintiff  moved  the  court  for  Judgment  upon 
the  special  findings,  and  later  moved  the 
court  to  set  aside  the  verdict  herein  and 
grant  a  new  trial  for  the  following  reasons: 
First,  misconduct  of  the  territory's  counsel 
In  testifying  to  and  commenting  upon  the 
pretended  agency  of  the  drayman  and  Bhli>- 
per  of  the  game  Involved  In  this  suit;  sec- 
ond, excessive  damages  appearing  to  have 
been  given  under  the  Influence  of  passion 
and  prejudice;  third,  that  the  verdict  is  not 
sustained  by  aufflclent  evidence;  fourth,  that 
the  verdict  la  contrary  to  law;  fifth,  errors 
of  la^  occurring  at  the  trial  and  excepted 
to  by  the  party  defendant.  Thereafter  the 
court  overruled  the  defendant's  motion  for 
a  verdict  on  the  special  findings,  and  over- 
ruled defendant's  motion  for  a  new  trial,  to 
which  rulings  defendant  duly  excepted,  and 
on  the  same  day  Judgment  waa  rendered  on 
the  verdict  In  favor  of  the  plaintiff  and 
against  the  defendant  for  the  penal  sum  of 
$500  and  $100  for  the  nse  of  the  attorney 
for  the  plaintiff,  with  costs  of  suit  To  re- 
verse the  order  overruling  the  defendant's 
motion  for  new  trial  and  Judgment  on  the 
special  findings,  defendant  instituted  Its  pro- 
ceeding In  error  in  this  court 

At  the  commencement  of  the  trial,  and  be- 
fore any  evidence  had  been  introduced,  coun- 
sel for  the  defendant  moved  the  court  to  re- 
quire the  territory  to  elect  upon  which  one 
of  the  two  charges  contained  In  the  petition 
it  would  stand,  and  counsel  for  the  plaintiff 
stated:  "I  am  standing  upon  that  petition — 
that  It  does  not  charge  two  offenses.  It 
charges  the  offense  of  accepting  and  receiv- 
ing quail  for  the  purpose  of  tran^rtatlon 
and  carriage;  that  on  the  same  day  they 
were  transporting  them  through  this  coun- 
ty." The  contention  of  couns^  for  plaintiff 
iq  error  Is  that  the  offense  defined  in  section 
4  is  the  accepting  or  receiving  of  the  game 
for  the  purjMJse  of  carrying  or  transporting. 
The  offense  Is  committed  when  the  carri^ 
accepts  or  receives  the  article,  and  that  un- 
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der  section  "10  of  the  Organic  Art  (Act  Oong. 
May  2,  1890,  c.  182,  26  Stat  87).  which  pro- 
rides:  "AH  offenses  committed  In  said  ter- , 
rltory,  If  committed  within  any  organized 
county,  shall  be  prosecuted  and  tried  within 
said  connty" — this  offense  ought  to  have 
been  prosecuted  and  tried  in  Blaine  county, 
and  therefore  the  district  court  of  Garfield 
county  was  without  Jurisdiction  therein,  not- 
withstanding the  form  of  action  for  the  re- 
covery of  the  penalty  may  have  been  a  elvll 
action.  That  the  violation  of  section  4,  su- 
pra, constitutes  an  offense,  Is  plain.  An  "of- 
fense" is  defined  In  21  A.  &  E.  £qc.  of  Law, 
p.  880,  as  follows:  "An  offense  is  a  breach 
of  the  law  established  for  the  protection  of 
the  public,  as  distinguished  from  an  Infringe- 
ment of  mere  private  rights.  •  *  •  The 
word  is  used  as  a  genus,  comprehending  ev- 
ery crime  and  misdemeanor,  or  as  a  spedea, 
signifying  a  crime  not  indictable  but  punish* 
able  summarily  or  by  the  forfeiture  of  a 
penalty."  A  great  many  authorities  are  cit- 
ed in  support  of  this  doctrine.  It  seems  that 
the  fitct  that  a  statute  penalty  Is  made  re- 
coverable by  a  civil  action  does  not  change 
the  penal  character  of  the  recovery.  In  the 
case  of  United  States  v.  Chouteau  et  al.,  102 
a.  S.  603,  26  L.  Ed.  246,  the  Supreme  Court 
of  the  United  States  held:  *^e  term  pen- 
alty involves  the  idea  of  punishment,  and  Its 
character  Is  not  changed  by  the  mode  in 
which  It  is  inflicted,  whether  by  a  dvll  ac- 
tion or  a  criminal  prosecution."  The  same 
que8tl<»i  was  under  consideration  in  Hunting- 
ton T.  Attrili,  146  U.  8.  657,  13  Sup.  Ct  224, 
36  L.  Ed.  1123,  where  the  rule  is  stated  as 
follows:  "The  test  whether  a  law  Is  penal, 
in  the  strict  and  primary  sense,  is  whether 
the  wrong  sought  to  be  redressed  Is  a  wrong 
to  the  piibllc,  or  a  wrong  to  the  Individual. 
According  to  the  fauilllar  classification  of 
Blackstone:  'Wrongs  are  divisible  Into  two 
sorts  or  species:  Private  wrongs  and  pub- 
lic wrongs.  The  former  are  In  infringement 
or  privation  of  the  private  or  civil  rights  be- 
longing to  Individuals,  considered  as  Indi- 
viduals ;  and  are  thereupon  frequently  term- 
ed civil  Injuries.  The  latter  are  a  breach 
and  violation  of  public  rights  and  duties, 
which  affect  the  whole  community,  conald- 
raed  as  a  community,  and  are  distinguished 
by  the  harsher  appellation  of  crimes  and 
mlsdemeRnors.* " 

A  case  which  to  ns  seems  to  be  in  point 
Is  Atchison,  T.  Ar  S.  r.  R.  Oa  V.  State  ex  r^. 
Marlon  Sanders,  22  Kan.  1,  where  the  Su- 
prune  Court  of  that  state  uses  the  follow- 
ing language:  ''Counsel  for  Sanders  seem  to 
contend  that  the  penalty  Imposed  In  the  pres- 
ent case  Is  not  a  fine  because  it  is  not  Im- 
posed In  a  criminal  action,  but  is  Imposed 
in  a  dvU  action.  It  Is  true  that  the  present 
action  is  in  form  a  civil  action;  and,  with- 
out BtopplDg  to  Inquire,  whether  It  Is  right- 
fully 80  or  not,  we  would  say  that  we  think 
it  can  make  no  dlffermce  whether  we  call  it 


dvll  or  criminal  It  Is  actually  prosecuted 
In  the  name  of  the  state  of  Kansas,  as  a 
punishment  for  a  breach  of  a  penal  statute, 
and  It  might  have  been  prosecuted  In  form  as 
a  criminal  action.  See  said  secticoi  307,  Gen. 
St  1868,  p.  883,  c.  81.  Besides,  courts  look 
to  the  substance  of  things  and  not  to  mere 
forms.  This  is  espedally  true  when  constru- 
ing great  and  Important  constitutional  pro- 
visions. The  procedure  for  the  trial  of  caus- 
es Is  a  very  unimportant  thing  In  determin- 
ing the  nature  and  character  of  such  causes. 
The  Legldature  might  change  the  procedure 
for  the  trial  of  cases  of  murder  In  the  first 
degree,  or  for  any  other  crime,  so  as  to  make 
such  procedure  similar  in  almost  all  respects 
to  that  for  the  trial  of  dvil  actions,  and 
might  call  such  action  a  civil  action;  and 
yet,  by  merely  so  changing  the  procedure  and 
the  name  of  the  action  (not  changing  the 
punishment),  it  could  not  deprive  the  defend- 
ant of  his  right  under  the  Constitution  to  a 
trial  by  a  Jury,  to  meet  the  witnesses  face  to 
face,  to  he  tried  In  the  county  or  district 
where  the  offense  was  committed,  or  to  re- 
frain from  being  a  wltneui  against  himself. 
The  offense  would  stilt  be  a  criminal  c^ense 
under  the  Constitution,  whatever  the  pro- 
cedure, or  whatever  the  offense  might  be 
called." 

Applying  the  prludples  laid  down  In  the 
forgoing  cases  to  the  case  at  bar.  It  follows 
that  the  violation  of  section  4,  supra,  dialled 
against  the  railroad  company,  constitutes  an 
offense  committed  In  said  territory,  and,  as  It 
was  committed  In  an  organized  county.  It 
must  be  prosecuted  and  tried  in  such  county 
whether  the  offense  is  in  form  dvil  or  crim- 
inal, as  provided  by  section  10  of  the  Oiganic 
Act  The  petition  charged,  and  the  evidence 
proved,  and  the  Jury  In  the  special  findings 
declared,  that  the  quail  were  received  for  the 
purpose  of  shipping  them  from  Okeene,  OkL 
The  offense  should  have  been  prosecuted  and 
tried  within  that  county.  The  Attorney  Gen- 
eral, In  his  brief,  states  that:  "While  suc- 
cessful action  might  have  been  maintained 
by  the  officers  of  Blaine  county  as  to  this 
particular  shipment,  their  failure  to  act 
would  not  defeat  the  rights  of  the  state,  nor 
predude  the  officers  of  Garfield  county  from 
acting  when  the  same  continuing  act  ripened 
Into  an  offense  In  the  latter  county.  •  •  • 
That  the  handling,  carrying,  and  transport- 
ing of  the  forbidden  quail  through  Qarfleld 
county  was  an  offense  therein,  and  Is  the 
specific  charge  for  which  the  penalty  was 
laid  in  this  case."  This  was  not  the  theory 
of  the  prosecution  In  the  court  below.  Upon 
t^e  defendant's  moving  the  court  to  require 
the  territory  to  elert  upon  which  one  of  the 
two  charges  contained  in  the  petition  It 
would  stand,  counsel  stated:  "I  am  standing 
upon  that  petltlonr— that  It  does  not  charge 
two  offenses.  It  charges  the  offoise  of  ac- 
cepting and  receiving  quail  for  the  purpose 
of  transportation  and  carriage.  That  on  the 
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same  day  they  were  transporting  tbem  through 
thlB  county."  We  agree  with  coansel  In  this 
itatement  we  think  the  petition  states  bnt 
one  offense,  and  that  it  charges  the  offense 
of  receiving  and  acc^tlng  quail  for  the  pur- 
pose of  transportation  and  carriage. 

As  this  offense  was  committed  In  Blaine 
connty,  It  follows  that  the  Judgment  of  the 
court  below  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  dlBmln  the 
same  for  want  of  Jurisdiction. 

DUNN,  WILLIAMS,  HATES,  and  TURN- 
EIR,  JJ^  concur. 

(2S  Okl.  138) 

FERRYMAN  v.  BROWN. 
(Supreme  Oourt  ot  Oklahoma.   Nov.  9,  1909.) 

1.  Replkviw  (8  63*)— Falsity  of  Aottdatiiv- 

NBCESsrrr  or  Answkb. 

Where,  in  an  action  of  replevin,  the  falsity 
of  the  replevin  affidavit  is  relied  on  by  defendant 
to  recover  the  property  taken  on  a  writ  issued 
and  Iwsed  thereon,  the  issne  cannot  be  raised 
by  or  on  a  motion,  bat  by  answer.  - 

[Ed.  Note.— For  other  easea,  asa  Berierin,  Dee. 
IWg.  f  63.«] 

i&  BBPurnfl  ({  40*)— Rehxdt  of  Defend  art 

— Bedeuvebt  Bond. 

A  redelivery  bond  is  the  remedy  aiforded  de- 
ftadant  by  the  statnte  to  secure  speedy  relief 
where  property  is  wrongfully  seized  in  replevin. 

[Ed.  Note^For  other  cases,  see  Reidevin, 
Cent.  Dig.  IS  180-185;  Dec.  Dig.  1  48.^ 

(Syllabus  by  the  Court) 

Error  from  Okmulgee  County  Gonrt;  J.  L. 
Newhonae,  Judge. 

Action  by  Douglas  Ferryman  against  Kook- 
ey  Brown.  Judgment  for  defendant;  and 
plaintiff  brings  error.  Reversed. 

W.  W.  Momyw  and  MouL  M.  Sharp,  for 
{tolntiff  in  error,  O.  B.  C^sslty,  for  defend- 
ant in  error. 

DUNN,  J.  This  action  presents  error  from 
the  county  court  of  Okmulgee  county.  Plain- 
tiff In  error,  as  plaintiff,  brought  his  action 
of  replevin  against  the  defendant  In  error, 
as  defendant  An  affidavit  of  replevin  was 
filed  In  which  plaintiff  averred  that  the  prop- 
erty mentioned  was  not  taken  In  execution 
of  any  Judgment  or  order  against  him. 
Whereupon  a  writ  of  replevin  was  issued, 
eerved,  and  the  property  delivered  to  plain- 
tiff. Defendant  filed  motion  and  affidavit  set- 
ting up  that  the  affidavit  of  replevin  was  not 
true,  and  that  the  property  involved  had  In 
fact  been  taken  from  plaintiff  In  execution 
of  Judgment  against  the  plaintiff  In  another 
court  On  the  hearing  of  this  matter,  the 
county  court  sustained  the  motion,  qaashed 
the  writ,  and  discharged  the  property,  and 
the  plaintiff  has  brought  the  action  to  this 
court  by  petition  in  error  and  case-made,  pre- 
senting  here  for  our  consideration  the  one 
proposition  that  the  court  erred  in  entertain- 


ing and  sustaining  defendant's  motion  and 
affidavit  for  the  reason  that  the  truthfulness 
of  the  affidavit  for  replevin  cannot  be  attack- 
ed by  motion.  Counsel  for  neither  party  dte 
any  anthoritles  directly  in  point 

Section  153,  art  10.  c.  66,  par.  4351,  Wil- 
son's Rev.  &  Ann.  St  1903,  provides  that :  **A 
plaintiff,  in  an  action  to  recover  the  posses- 
sion of  specific  personal  property,  may,  at 
the  commencement  of  the  suit,  or  at  any  time 
before  answer^  claim  the  immediate  delivery 
of  such  property,  as  provided  in  this  chap- 
tor."  This  section  Is  followed  by  one  requir- 
ing plaintiff  to  file  an  affidavit  in  which  cer- 
tain av^menta  must  be  made,  and  a  bond 
with  approved  sureties  is  also  provided  for. 
whereupon  a  writ  Is  Issued  and  placed  in  the 
hands  of  an  officer,  and  the  property,  unless 
defendant  makes  a  redelivery  bond  which 
stands  in  Ita  stead,  is  then  placed  In  posses- 
sion of  plaintiff.  The  facts  required  by  the 
statute  to  be  averred  In  the  affidavit  must  ex- 
ist as  facts,  and  must  be  true;  but  their  truth 
or  falsity  are  not  necessarily  Issues  In  the 
cause.  Welts  on  Replevin,  |  658;  First  Na- 
tional Bank  of  Pond  Creek  t.  CJochran,  17 
Okl.  538,  87  Pac.  8QS.  The  fact  that  the  prap- 
erty  may  not  have  been  takra  by  rlrtne  of 
any  legal  ifrocess  ai^dnst  the  plaintiff  most 
exist  as  a  fact,  and  In  some  sense  must  be 
established ;  bnt  tiie  affidavit  being  filed  stat- 
ing that  the  propwty  was  not  so  takea,  and 
this  Btatonent  goin£r  uncball«iged  by  the  de- 
fendant, will  be  presumed  as  a  fact  and  tak- 
en  as  true.  If  it  was  bo  tak«i,  it  devolves  up- 
on the  defoidant  to  show  It  afflrmatively. 
Holslngttm  t.  Armstrong,  22  Kan.  110 ;  Cn.yr- 
ford  V.  VutUmg,  21  Kan.  69S.  But  when  and 
how  may  defoidant  show  it  afflrmatively  is 
the  question  here  submitted.  It  would  seem, 
from  the  language  used  by  Justice  Valentine 
in  the  Holslngton  t.  Armstrong  Case,  supra, 
that  it  would  be  on  answer  and  at  tiie  final 
trial,  and  with  this  we  are  Inclined  to  agree; 

In  the  first  place,  the  plaintiff's  claim  to 
the  property  and  his  right  to  its  possession  is 
predicated  upon  the  sanctity  of  an  oath,  and 
the  statute  provides  (section  155,  art.  10,  c. 
66,  par.  4353,  Wilson's  Rev.  &  Ann.  St  1903) 
that  the  order  of  delivery  shall  t>e  issued 
the  clerk  only  after  there  has  been  filed  in 
his  office  by  approved  sureties  of  plaintiff  an 
undertaldng  in  not  less  than  double  the  value 
of  the  property  as  stated  in  the  affidavit,  to 
the  effect  that  the  plaintiff  will  prosecute  the 
action  and  pay  all  costs  and  damages  which 
may  be  awarded  against  him,  and,  if  the  prop- 
erty be  delivered  to  him,  that  he  will, return 
the  same  to  the  defendant  If  a  return  be  ad- 
Judged.  It  is  then,  as  we  see,  upon  au  oath 
and  a  bond  that  plaintiff  secures  possession 
of  the  property.  Yet  this  possession  is  not  un- 
qualified 80  far  as  the  def^dant'la  concern- 
ed, for  the  statute  provides  him  a  speedy 
remedy  (section  159,  art  10,  c.  60,  par.  4357, 
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Wilson's  Bar.  &  Ann.  St  1903).  In  that  the 
sheriff  who  takas  the  property  may,  within 
24  hours  after  levy,  acc^t  from  him  a  boud 
with  amiroved  sureties  In  doable  the  valae  of 
the  property  as  stated  In  the  affldaTit  of 
plaintiff,  and  the  property  is  again  returned 
to  the  defoidant  This  then  appears  to  be 
the  statutory  method  whereby  defendant.  If 
be  desires,  may  secure  speedy  and  prompt  re- 
lief and  again  recover  his  property  If  wn>ng- 
fuUy  taken  from  blm  on  a  false  affidavit  or 
otberwiae;  It  is  true  that  a  motion,  as  Is 
contended  for  by  defendant  in  error,  la  a  re- 
oaest  addressed  to  a  court  or  judge  for  an 
order,  and  that  relief  In  certain  actions  men- 
tkmed  by  blm  may  be  secured  through  the 
office  of  sudi  a  process;  but  r^lerin  does 
not  appear  to  be  among  tlies^  and  we  find 
in  the  statute  no  warrant  for  Its  exercise  in 
the  situation  here  presented.  That  Infbnnall- 
ties.and  defects  In  the  affidavit  wherein  It 
d^tarts  from  the  reaniiementB  ot  the  statute 
may  be  reached  by  motion  is  held  by  many 
authorities;  but  the  truthfulness  of  the  affl^ 
davit  may  be  assailed  by  the  defendant  on^ 
when  be  comes  to  make  an  answer. 

The  order  of  the  county  court  is.  aocordr 
Ingly.  reversed. 


and  TUBNBB  and  HAYBB. 


KANE,  C.  J. 
JJ..  concur. 

(3  OM.  Cr.  621) 

CAPLB  V.  STATa 

(Criminal  Court  of  Appeals  of  Oklaboma.  Dea 

18,  1908.) 

1.  IWDIOTMEWT    AWD   INVOBIUTXOH   «  28«>— 

SUFFI CMNOT. 

Tbe  omission  of  ths  word  "the"  before  the 
words  "State  of  CM^lahoma"  In  the  caption  of 
an  indictment  is  not  fatal  to  the  indictment 

rE:d.  Note.— For  otlier  cases,  see  Indictment 
and  Information,  Cent  Dig.  %  117;  Dec.  Dig; 
f  28.*] 

2.  CRnanAL  Law  (|  1159*)-Hap«  (S  51»)— 
Appeai.— Kevibw— ViBMcr.  ■ 

(a)  The  statute  makes  the  jury  in  the  trial 
court  tbe  exclusive  Judges  of  all  matters  of  fact, 
and  this  court  will  not  disturb  their  fiadiog, 
unless  it  Is  so  clearly  unsupported  by  testimony 
as  to  create  a  strong  presumption  that  the 
jnry  waa  influenced  by  improper  motives  in 
leacfaiDg  a  verdict 

(b)  For  facts  supporting  a  conviction  for  rape 
see  opinion. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent.  Dig.  IS  3074^^088;  Dec  Dig.  } 
1150  Rape.  Gent  Dig.  71-77;  Dec  Dig. 
f  51.*1 

8.  Cbiminai.  Law  (S  042*)— New  Tbxax<— 
Nbwlt  Discovebed  Evidence. 

(a)  When  parties  are  indicted,  they  most  rec- 
ognize the  tact  that  it  is  e  serioue  matter,  and 
be  diligent  in  preparing  for  trial.  It  la  too  late 
after  conviction  to  begin  to  investigate  the  char- 
acter of  the  witnefifies  for  tbe  state,  of  whom 
they  have  notice  before  trial. 

(b)  A  new  trial  will  not  be  granted  on  the 
(round  of  newly  discovered  evidence  to  Im- 


peach the  reputation  for  tmOi  and  veradty  of 

witnesses  for  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
£aw,  Cent  Dig.  S|  2331,  2382;  Dec  Dig.  1 
942.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court,  Carter  C!ouD> 
ty :  Stllwell  H.  Russell,  Judge. 

W.  T.  Caple  was  convicted  of  crime,  and 
appeals.  Amended  and  affirmed. 

Pmlett  &  Sniggs.  B.  G.  McAdams.  and  B. 
B.  Askew,  for  lyDpeOiant  COiarleB  L.  Moore, 
Asst  Atty.  QUL,  for  tbe  State. 

FUBMAN,  F.  J.  IPlrat  The  first  ground  re- 
lied upon  by  tbe  defendant  Is  that  the  cap- 
tion of  the  Indictment  Is  "SUte  of  Oklaho- 
ma T.  W.  T.  Capltf';  tbe  omtentkni  being 
Oiat  It  Bbould  have  been  'The  State  of  Ok- 
lahoma V.  W.  T.  Capl&*'  This  question  was 
passed  jipon  and  settled  contrary  to  the  con- 
tentiim  of  the  defendant  In  another  case 
against  this  defendant,  8  OkL  C!r.  — ^  104 
Fac  493.  This  court  there  held  that  the 
omission  of  the  word  the"  before  the  words 
"State  of  Oklabonm"  in  the  captimi  of  an  In- 
dictment was  not  fatal  to  the  indictment 

Second.  The  nert  ground  relied  npon  is 
that  the  evidence  does  not  snppwt  the  ver- 
dict It  aroears  from  the  evidmce  that  the 
defendant  at  the  time  of  the  trial  was  85 
years  of  age,  and  Mra,  Andrasim,  fiie  prose* 
cutlng  witness.  17.  Mrs.  Anderson  had  bem 
married  but  a  few  montiu^  and  had  recently 
come  vrlth  her  husband  from  their  former 
home  in  Tennessee,  and  they  were  engaged, 
at  the  time  of  the  alleged  offense,  in  farm- 
ing at  Chagrls,  some  distance  from  Ardnune. 
Both  were  entirely  nnacanalnted  at  Aid- 
mor^  except  wlOi  a  fiunlly  named  Byers,  at 
whose  home  Mrs.  Andersim  was  stopping  at 
the  time  of  the  all^ted  crlma  It  appears 
from  the  testimony  of  Mrs.  Andrason  that 
her  husband  had  been  arrested  on  a  cba^ 
of  mortgaging  a  team  belonging  to  his  cousin, 
but  with  his  authority,  and  was  confined  in 
the  county  Jail  at  Ardmore.  The  wife  had 
come  to  Ardmore  to  employ  counsti  and  pro- 
cure bond  for  him.  She  had  gone  in  the 
f(»renoon  to  the  office  of  Attorn^  (Toleman, 
who  was  representing  Mr.  Anderson,  to  see 
about  the  bond.  The  defradant  was  present 
learned  of  the  drcumstances.  and  a  few  min- 
utes after  had  left  tbe  attorney's  office 
approadied  bes  in  a  friendly  way,  assuring 
her  that  he  had  a  friend,  Charlie  Thomas,  a 
well  to  do  farmw  living  out  from  Ardmore 
a  few  miles,  whom  he  felt  would  sign  the 
bcmd,  and  that  he  (the  defendant)  would 
also  sign  the  bond,  but  could  not  schedule  for 
enotigh  al(Hie  without  his  fi^Lend  Thomas,  and 
proposed  that  they  would  drive  out  and  see 
him.  It  was  accordingly  arranged  that  after 
dinner  Otey  would  go  and  see  Thomas  and 
arrange  for  the  bond.  They  started  to  Thom- 
as* place  seven  or  eight  miles  southeast  of 


•For  ether  eases  see  same  tofta  and  tcetlon  NOUBBR  la  Dec.  *  Am.  Digs.  U07  to  date,  *  Hqtortar  laOazei 
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Ardmore  at  1 :80  In  the  afternoon,  going  In 
a  ouft-Boated  top  buggy,  with  two-faorae  team. 
They  reached  the  house  of  Kancy  Franklin, 
a  Degress,  between  2  and  8  o'dock.  The  de- 
fendant stopped  here,  got  a  drink  of  water, 
and  Inquired  the  way  to  Thomas',  leaving  the 
prosecutrix  outside  In  the  buggy.  The  ne* 
gresB  pointed  out  the  Thomas  home,  then  in 
fnll  view.  "The  defendant  returned  to  the 
buggy,  and  informed  Ura.  Anderson  tliat,  ow- 
ing to  the  road  having  bera  fenced,  It  would 
be  necessary  to  make  a  detour  around  the 
fenced  field  in  order  to  reach  the  Thomas* 
resid«tce;  ftom  this  route  he  again  detour- 
ed,  and  by  all  sorts  of  r^resentatlons,  with- 
out having  ever  gone  to  the  Thomas  resi- 
dence, drove  around  all  of  the  afternoon, 
dalmlng  to  be  himself  lost,  and  wound  up  at 
tt^htfall  In  a  clump  of  timber  In  a  la^  un- 
inhabited pastore,  where  he  A>und  himself 
alone  with  this  yoni^  unprotected  woman, 
who  bad,  in  her  desire  to  assist  her  bus- 
band,  been  lured  to  a  lone  spot,  far  from 
human  aid,  for  the  purpose  of  her  forcible 
defllemoit  by  one  who  had  posed  as  her 
MeaO.  AlOiough  it  was  raining,  he  then  nn- 
hlt<Aed  bis  horses,  and  turned  them  out  to 
grase.  He  thai  proceeded  to  detail  to  the 
terrified  woman  an  account  of  bis  escapade, 
brought  to  the  attention  ot  this  court  In 
Case  A-iSa,  8  OkL  Cr.  — ,  IM  Pac.  493. 
where  a  five-year  sentence  of  Imprisonment 
WBB  affirmed  for  his  murderous  attempt  to 
km.  After  making  a  demand  for  sexual  In- 
tercourse, which  was  resented,  calling  the 
attention  of  the  prosecutrix  to  her  unpro- 
tected and  helpless  condition.  notlty^Iig  her 
of  his  lntentl(Hi  to  force  her,  and  reminding 
her  of  his  inflexibility  and  determination  In  all 
thugs,  being  one  that  whatever  he  purposed 
he  performed,  he  exhibited  a  revolver,  and 
laying  the  same  down  near  him,  commenced 
the  assault,  which  after  every  resistance  on 
her  part,  she  was  finally  overcome,  and  the 
completed  act  of  rape  accomplished  by  tne 
penetration  of  her  person,  the  terrors  engen- 
dered throwing  the  woman  Into  a  nervous 
chill. 

It  does  not  appear  at  what  time  In  the 
night  the  crime  was  actoally  accomplished, 
but  It  is  reasonable  to  suppose  that  the  de- 
fendant himself  would  be  willing,  on  ac- 
count of  the  Inclemency  of  the  weather,  to 
return  to  Ardmore  as  soon  aa  his  lustful 
monomania  had  temporarily  subsided  In  be- 
ing satisfied  by  the  accompUsbmeut  of  bis 
purpose.  The  defendant  left  the  prosecutrix  at 
his  own  furnished  house  In  Ardmore.  in 
which  there  was  no  one  at  the  time,  where 
she  stayed,  not  being  able  to  locate  the  By- 
ers  home.  Although  she  had  had  neither 
supper  nor  breakfast,  she  finally  wept  her- 
self to  sleep,  and  from  her  exhaustion  and 
collapse  did  not  awaken  until  nearly  noon. 
She  then  went  to  Mrs.  Byers,  who  observed 
her  distressed  and  disheveled  condition;  her 
eyes  swollen  from  much  weeping ;  her  mental 


condition  perturbed ;  her  body  bruised  from 
the  mcounter  in  endeaT<nlnc  to  resist  the 
assault -from  the  defendant  She  examined 
her  wounds  four  days  later,  after  the  prelim- 
inary examination,  and  still  found  her  bad^ 
bruised. 

The  defendant  took  the  stand  in  Ms  own 
behalf.  He  testified  to  all  of  Uie  facts  of 
the  trip  related  by  the  prosecutrix,  exc^t 
tiie  sexual  Intercourse— this  he  denied;  ad- 
mitted having  learned  of  the  prosecutrix  at 
Coleman's  office  and  the  facts  of  her  bus- 
band's  Imprisonment;  of  her  desire  to  se- 
cure bond  for  him;  of  himself  seeking  her 
out  later  In  town,  and  voluntarily  and  un- 
solicited offering  to  see  that  the  braid  was 
made,  although  be  had  never  heard  of  the 
prosecntrlx  nor  her  husband  before,  and 
had  no  knowledge  of  the  character  of  the 
offense  charged  against  him;  gave  no  reason 
for  his  Interest  In  them,  except  his  great 
magnanimity  and  sympathetic  benevolence, 
going  out  to  all  persons  In  distress.  No- 
where does  he  intimate  that  the  prosecutrix 
had  made  any  advances  toward  him;  that 
her  deportment  on  the  trip  was  other  than 
proper  and  ladylike.  Although  the  defendant 
and  his  witness  TulIIs  both  gave  testimony  at 
the  preliminary  on  the  fourth  day  after  the 
commission  of  the  crime,  It  was  very  differ- 
ent from  their  evidence  at  the  final  hearing, 
and  the  later  testimony  bears  upon  Its  face 
the  appearance  of  having  been  concocted  to 
bolster  up  the  defense.  At  the  preliminary 
neither  said  anything  of  having  seen  the 
prosecutrix  drink  liquors,  but  both  testified 
to  this  at  the  trial.  This  was  the  only  mat- 
ter at  the  bearing  tending  to  place  the  pros- 
ecutrix In  an  unfavorable  light,  aside  from 
the  scunlUous  affldavite  In  support  of  the 
motion  for  new  trial,  and  was  Immaterial 
for  the  purposes  of  this  case,  except  as  af- 
fecting her  credibility  as  a  witness.  Mrs. 
Byers.  a  respectable  woman,  was  with  tbe 
girl  very  soon  after  Tnllis  says  he  saw  her 
drinking  whisky.  She  was  close  to  her.  as- 
sisting and  sympathizing  with  her  In  her 
distress,  examining  her  person  and  aK>arel, 
and  had  every  opportunity  to  detect  the  ef- 
fects of  Uqnor  in  her  manner  and  upon  her 
breath.  She  observed  no  evidences  of  this 
kind,  but  saw  only  a  heart-broken  woman, 
weeping  and  grieving  over  het  calamltoua 
sorrow.  The  two  drinks  which  TuUls  and 
the  defendant  say  they  saw  the  prosecutrix 
take  about  noon  Tuesday  would  have,  upon 
an  empty  stomach — she  not  having  partaken 
of  food  since  noon  the  day  before — certainly 
produced  an  intoxication  which  would  have 
been  readily  observed  by  Mrs.  Byers. 

Onr  statute  makes  the  jury  in  a  trial  court 
the  exclusive  Judges  of  all  matters  of  fact. 
While  this  court  has  the  power  to  set  aside 
their  findings  upon  questions  of  fact,  yet  it 
Is  without  the  right  to  do  so  unless  the  ver- 
dict Is  so  clearly  unsupported  by  the  testi- 
mony as  to  create  a  strong  presumption  that 
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tbe  taxj  wai  biflnenced  by  iHreJndloe  or  some 
otbOT  Impn^r  motlTe  In  dftcldlng  the  case. 
There  Is  nothtng  In  this  record  which  wonld 
warrant  ns  In  reaching  such  a  conclusion. 
We  are  therefore  without  rlghtfnl  powa  to 
distorb  OiB  verdict 

Third.  Tbe  third  and  last  ground  relied 
upon  to  secure  a  new  trial  Is  allied  newly 
dlacoTered  evidence  to  the  effect  that  the 
prosecuting  witness  was  a  woman  of  bad 
r^nitatlon  for  chastity  In  the  community 
where  she  last  resided.  In  support  of  this 
ground  tbe  defendant  filed  tbe  following  af- 
fidavit: 

"State  of  Ohlaboma,  v.  W.  T.  Caple,  Dft 
Affidavit.  Now  comes  the  affiant  W.  B.  Wat* 
kins,  and  states  that  he  la  personally  ac- 
quainted with  Mary  SL  Anderson,  better 
known  as  (Shine)  the  prosecuting  witness 
against  W.  T.  Caple,  on  the  charge  of  rape, 
affiant  states  that  he  knows  her  general  rep- 
utation of  the  said  Mary  E.  Anderson  for 
chastity  and  virtue  in  the  neighborhood 
where  she  last  resided  In,  and  b^  reputation 
tor  virtue  Is  bad.  Affiant  states  she  had  the 
reputation  of  having  the  disease  known  as 
gonerarlor,  and  Is  known  as  a  common  pros- 
titute where  she  lived  soon  after  the  time 
she  made  the  said  charge  against  the  said 
W.  T.  Oaple.  The  affiant  W.  R.  Watkins 
says  under  bis  oath  that  he  has  beard  tbe 
.foregoing  statement  read  and  states  that 
they  are  true.  W-  B.  Watklns. 

"Subscribed  and  sworn  to  before  me  by 
W.  R,  Watklns  this  December  22,  lOOS.  A. 
K.  Swan,  Notary  Pub.  of  Carter  Co.  Okla. 
[Seal.]   Commission  expires  Joly  8,  10O9." 

"The  State  of  Oklahoma,  Pltf„  v.  W.  T. 
Caple,  Deft  Affidavit  Oomes  Mrs.  Lou 
Catherine  Watklns  and  states  that  she  is  a 
citizen  of  JeCTerson  County,  Okla.,  and  that 
she  Is  personally  acquainted  with  Mrs.  Mary 
B.  Anderson,  better  known  as  (Shine)  the 
prosecuting  witness  against  W.  T.  Caple,  on 
tbe  <Aarge  of  rape,  that  the  said  Mary  R  An- 
derson lived  with  this  affiant  about  three 
weeks  as  a  helper,  that  she  had  some  kind 
of  disease  and  what  I  saw  of  her  and  what 
I  heard  of  her  I  think  she  is  a  woman  not 
worthy  of  tlie  associates  of  a  lady  and  I 
made  her  leave  my  home.  The  affiant  Mrs. 
Lon  Catherine  Watklns  states  upon  her  oath 
that  she  bad  read  this  affidavit  and  it  Is 
truft  Lou  Catherine  Watklns. 

"Subscribed  and  sworn  to  before  me  by 
Mrs.  Lou  Catherine  Watldns,  this  December 
Bl.  1908.  L.  L.  Lee.  Notary  Public  for  Jef- 
ferson County,  Okla.  [Seal.]  Commission 
expires  Apl.  10,  1911." 

£:ren  If  it  be  conceded  that  tbe  statements 
contained  In  these  affidavits  would  be  ad- 
mteslUe  In  evidence  If  offered  during  the 
trial  of  this  case,  yet  they  do  not  come  with- 
in tbe  rule  relating  to  newly  discovered  tes- 
timony, which  governs  In  motions  for  a  new 
trial.  This  offense  is  alleged  to  have  been 
committed  on  July  18,  ISOB.  Within  a  few 


days  thereafter  the  defendant  had  a  prelim- 
inary trial  on  this  charge.  The  prosecnttng 
witness  testified  at  that  trial.  The  final  tri- 
al of  tbe  defendant  took  place  In  December, 
1908.  The  defendant  knew  all  of  this  time 
that  Mrs.  Anderson  would  be  a  witness 
against  him.  The  defendant  bad  ample  time 
and  opportunl^  to  Investigate  the  character 
of  the  witness  for  truth  and  veracity,  if  he 
desired  to  do  so.  It  Is  too  late  after  a  con- 
viction for  a  defendant  to  begin  to  make  In- 
quiries of  this  character.  When  parties  are 
Indicted,  they  must  recognize  the  fact  that 
it  Is  a  serious  matter,  and  they  must  be  dil- 
igent in  preparing  for  their  defense.  This 
court  vrill  not  encourage  carelessness  and 
negligence  of  this  kind,  it  is  the  settled  law 
that  a  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  to  Im- 
peach the  reputation  for  truth  and  veracity 
of  witnesses  for  tbe  stata  Berber  v.  State,  7 
Tex.  70;  Davidson  v.  State,  83  Tex.  248; 
Dansby  v.  State,  34  Tex.  893;  GIbbs  v.  State, 
1  Tex.  App.  12-19;  Hauck  v.  State,  1  Tex. 
App.  357-300;  Thompson  v.  State,  2  Tex. 
App.  289;  Terry  v.  State,  8  Tex.  App.  236- 
239;  HIgglnbotham  v.  State,  3  Tex.  App.  447- 
450;  Love  v.  State,  8  Tex.  App.  501;  Boothe 
V.  State.  4  Tex.  App.  202;  Watson  v.  State, 
6  Tex.  App.  11-29;  Tooney  v.  State,  B  Tex. 
App.  163-185;  Brown  v.  State,  6  Tex.  App. 
286-314;  Polser  v.  State,  6  Tex.  App.  610- 
512;  Walker  v.  State,  6  Tex.  App.  576-006; 
Burton  V.  State,  9  Tex.  App.  605-608;  Jack- 
son V.  State,  18  Tex.  App.  586-«97;  Grate  v. 
State,  23  Tex.  App.  «SS-462,  5  S.  W.  245;  Mc- 
Coy V.  State,  27  Tex.  App.  415-434,  11  S.  W. 
454;  Estrada  v.  State,  29  Tex.  App.  169,  15 
S.  W.  644;  BarbCT  v.  State,  B5  Tdx.  Or.  R. 
70-73,  31  S.  W.  649;  Miller  v.  State,  35  Tex. 
Or.  R.  209,  83  S.  W.  227;  Butts  v.  State,  86 
Tex.  Cr.  R.  864,  83  S.  W.  866;  Scruggs  v. 
State,  86  Tel.  Cr.  R.  622-628,  34  S.  W.  951; 
Cruse  V.  State  (Tex.  Or.  App.)  21  S.  W.  370; 
Lewis  V.  State  (Tex.  Cr.  App.)  22  S.  W.  687; 
Mesaic  v.  State  (Tex.  Cr.  App.)  25  S.  WL  626; 
Walker  v.  State  (Tex.  Cr.  App.)  88  S.  W. 
372;  Priest  v.  State  (Tex.  Cr.  App.)  34  8.  W. 
611;  Storms  v.  State  (Tex.  Cr.  App.)  37  S. 
W.  439;  Wright  v.  State  (Tex.  Cr.  App.)  40 
S.  W.  1096;  Porter  v.  State  (Tex.  Cr.  App.) 
42  S.  W-  305;  Alexander  v.  State  (Tex.  Or. 
App.)  42  S.  W.  989;  Poteet  v.  State  (Tex.  Cr. 
App.)  43  S.  W.  339;  McNeal  v.  State  (Tex. 
Cr.  App.)  43  S.  W.  792;  Navarro  v.  State 
(Tex.  Cr.  App.)  46  S.  W.  724;  Fields  v.  State, 
39  Tex.  Cr.  R.  488,  46  S.  W.  814;  Holt  v. 
State,  39  Tex.  Cr.  R.  282,  46  S.  W.  829;  Law- 
son  V.  State  (Tex.  Cr.  App.)  60  S.  W.  345; 
Mlrando  v.  Stete  (Tex.  Cr.  App.)  60  S.  W. 
714;  Shilling  v.  State  (Tex.  Or.  App.)  61  S. 
W.  Ford  v.  State  (Tex.  Or.  App.)  61  S. 
W.  985. 

It  appearing  that  tbe  defendant  was  sen- 
tenced to  imprisonment  at  hard  labor  In  the 
penitentiary  at  Lansing,  Kan.,  toe  a  period  of 
10  years,  time  of  service  to  commence  at  his 
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AeUreey  to  ttie  warden  of  said  penitentiary, 
said  judgment  and  sentence  Is  amended  to 
read  tbat  snch  Imprisonment  sball  be  In 
the  penitentiary  at  McAlester,  state  of  Ofela- 
boma.  In  all  oth«  respects,  the  jndsment  of 
the  loww  court  Is  alBrmed. 

DOYIiB  and  OWEN,  JJ.,  concur. 


(t  ou.  Or.  SU) 

OPINION  OF  THB  JTH^OSS. 
(Criminal  ODort  o<  Appeals  of  (^lahoma.  Dec. 
is,  1900.) 

1.  GOtTBTS        208*)  —  ADTIBOBT  OPINIONS  — 
KNDINO  [BfFECT. 

Ad  opinion  in  response  to  a  reqnfrement  of 
die  GoTemor,  as  authorized  b;  Snyder's  St  I 
0928,  has  not  the  force  of  an  adjudication,  and 
Is  at  most  advisory. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  492,  493;  Dec  Dig.  |  208;*  Constitu- 
tionaf  Law,  Cent  Dig.  9  128.] 

2.  Pabdon  <i  4*)— Rbpbievs— Pown  or  Oov- 

■BNOB. 

Under  Seder's  St  8  6929,  providing  that 
no  conrt  or  officer  other  than  the  Governor  can 
suspend  the  execution  of  the  jndgmeDt  of  death, 
nnlesB  a  writ  of  error  is  allowed  and  taken,  a  re- 
prieve can  on);  be  granted  by  the  Governor 
pending  the  perfecting  of  an  appeal  in  the  case, 
and  an  order  of  the  trial  Judge  staying  the  ex- 
ecution  of  judgment  after  granting  an  appeal  is 
without  authority;  and,  where  an  appeal  has 
been  granted,  but  not  Sled,  in  the  Criminal 
Court  of  Appeals,  the  Qoveraor  may  grant  a 
reprieve  to  a  day  beyond  tha  time  allowed  to 
make,  serve,  and  file  a  case-made  and  petition 
in  error. 

[Ed  Note.— For  other  catas.  see  Pardon,  Dec. 
Dig.  I  4.*] 

In  response  to  a  communication  submitted 
by  the  Governor,  the  following  opinion  was 
submitted  by  DOTLB,  J.: 

Hon.  Chas.  N.  Haskell.  Ooremor  of  tba  State 
of  Oklahoma: 

The  Criminal  Court  of  Appeals,  responding 
to  your  officii  communication  of  December 
8Ui  Inst  addressed  to  this  court,  accompanied 
by  a  Btatonent  of  the  conrletlon  and  judg- 
meat  and  a  transcript  of  the  testimony,  In 
the  case  of  the  State  of  Oklahoma  t.  John 
Black,  being  case  No.  206,  In  the  district 
court  of  Hughes  county.  OkL,  wherein  said 
defendant  upon  bis  trial  was  by  the  verdict 
of  the  Jury  fonnd  guilty  of  murdw,  and  the 
death  penalty  assessed,  and  thereafter,  on 
the  8th  day  of  November,  1909,  said  de- 
fendant was  sentenced  by  the  court  In  ac> 
cordance  with  said  verdict,  to  be  banged  on 
the  17th  day  of  December,  1909,  with  the  re- 
quest that  we  give  an  opinion  thereon,  re- 
spectfully submit  the  following  opinion  of 
the  judges: 

From  the  record  It  appears  that  in  com- 
pliance with  section  6927,  Snyder's  St.,  which 
prescribes:  '"Hie  judge  of  a  court  at  which  a 
conviction  requiring  a  judgment  of  death  Is 
had,  must  Immediately  after  the  conviction, 
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transmit  to  the  Ooremor,  try  mail  or  others 
wise,  a  statement  of  the  conviction  and  judg^ 
meni  and  of  the  testimony  glT«i  at  the 
trial."  TtM  hworable  John  Garutbers,  pre- 
siding ]udg^  transmitted  to  the  Govemor 
of  the  state  of  Oklahoma  the  record  and 
transcript  of  the  testimony  in  said  canse. 
SecUon  6928,  Snyder's  St.,  provides  tbat: 
Oov^or  may  thereupon  require  the 
opinion  of  the  judges  of  the  Supreme  Court 
(Criminal  Court  of  Appeals),  <»■  any  of  ihem 
upon  the  statement  so  fumtohed." 

The  general  and  abstract  question  as  to 
whether  or  not  the  foregoing  provisions  of 
the  law  of  Oldaboma  Territory  are  repug- 
nant to  our  state  Constitution  will  not  be 
considered  here,  as  an  opinion  of  this  kind 
has  not  the  force  of  an  adjudication,  and  Is 
merely  persuasive,  or,  at  most,  advisory. 
Section  6929,  Snyder's  St,  provides  as  fol- 
lows: "No  Judge,  court  or  officer  other  than 
the  Govemor  can  reprieve  or  suspend  the 
execution  of  a  judgment  of  death,  except  the 
sheriff,  in  the  cases  provided  In  the  next 
seven  sections,  unless  a  writ  of  error  la 
allowed  and  taken."  The  next  seven  sections 
referred  to  hare  no  relation  to  the  facts 
presented  by  the  record  before  us.  By  vir- 
tue of  the  foregoing  provision,  a  respite  or 
reprieve  can  only  be  granted  by  the  Governor 
of  the  state  of  Oklahoma  pending  the  per- 
fecting of  the  appeal  In  said  cause  to  the 
Criminal  Court  of  Appeals. 

We  have  examined  the  records  of  this 
court,  and  find  that  no^ppeal  has  been  filed 
in  this  court  In  said  cause.  The  record  as 
transmitted  contains  the  following  recital: 
"Thereafter  on  the  12th  day  of  November, 
1009,  the  defendant  through  his  counsel  mov- 
ed for  a  new  trial  after  a  consideration  of 
which  was  overruled  by  the  court;  defendant 
duly  excepted  and  prayed  an  appeal  to  the 
Criminal  Court  of  Appeals,  which  said  ap- 
peal was  granted  and  the  defendant  was  or- 
dered to  be  committed  to  the  state  peniten- 
tiary at  South  McAlester  for  safe-keeping 
until  the  Criminal  Court  of  Appeals  should 
flnal^  determine  said  catue.  Thereafter,  on 
the  4th  day  of  December,  1909,  a  stay  of 
execution  was  granted  by  the  Judge  of  this 
court  pending  defendant's  said  appeaL  Be- 
spectfully  submitted  this  the  4th  day  of 
December,  1900.  J(dm  Caruthers,  Judge  of 
the  Ninth  Judicial  District,  Hughes  County, 
Oklahoma."  Thus  It  will  ba  seen  that  the 
learned  trial  Judge  has  ordered  a  stay  of 
execution  pending  an  appeal.  As  we  view 
It,  under  tbe  provision  last  quoted  the  or 
der  so  made  staying  the  ezecutton  of  Judg- 
ment was  without  authori^  ot  law.  If  the 
appeal  had  been  pwfected,  the  cause  would 
proparly  be  before  this  court  upon  a  peti- 
tion In  aror  with  authority  to  review  the 
same  upon  the  assignments  of  mcr  or  to  de- 
termine upon  the  whole  cause  whether  the 
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verdict  was  agalut  the  weight  of  the  erl- 
dence  <a  contrary  to  law,  and.  If  vpon  audi 
review  we  won  of  t^lnion  that  lostlce  re- 
quired a  new  trial,  we  would  revmrse  the 
Jndgmeq^  but  Uie  Impri^rlety  of  an  unau- 
thorized ezpreaaion  of  oplnkm  by  a  Judge  or 
the  Judges  of  tUs  court,  especially  upon  a 
matter  tbat  may  subaequently  come  before 
the  court  for  adjudication,  la  obvious.  Any 
opinion  expressed  In  a  proceeding  of  this 
kind  la  manifestly  octraJudldaL  As  we 
view  It,  the  statute  ctmtemplates  an  advisory 
opinion,  where  an  appeal  has  not  been  taken 
In  a  capital  case,  and  where  the  death  pen- 
alty haa  been  assessed.  The  proposition 
then  presented  would  be.  Has  there  been  an 
observance  of  all  the  fonnalltles  of  law  es- 
sential to  the  taking  of  human  life?  Or 
has  the  trial,  conviction,  and  smtence  of 
death  been  In  accordance  with  the  law  of 
the  land?  In  this  case,  however,  the  record 
redtea  that  the  defendant  prayed  an  appeal 
to  this  court,  and  that  said  appeal  was  grant- 
ed, and  the  defendant  was  committed  to  the 
state  penitentiary  pending  the  determination 
of  aald  api>eaL  This  appeal  has  not  been 
filed  In  this  court  Under  this  status  of  the 
case,  it  is  apparent  that,  unless  the  Governor 
of  the  state  of  Oklahoma  In  the  exerdse  of 
Qie  supreme  execntive  power  shall  grant  a 
respite  or  reprieve  to  a  day  beyond  the  time 
allowed  by  the  cwrt  to  make,  serv^  and 
(lie  a  "case-made"  and  "petition  in  error"  in 
this  court,  the  defendant  will  be  denied  his 
constitutional  right  to  hare  his  trial  and 
conviction  reviewed  by  the  Criminal  Court  of 
Appeals  as  the  court,  of  last  resort  In  a 
criminal  aise  In  this  state. 

For  the  reasons  herdnbefore  given  with- 
out considering  others,  which  might  be  sng- 
gested,  the  Judges  of  the  ^imat  of  Criminal 
Appeals  of  Oklahoma  respectfully  submit  the 
foregoing  opinion  with  the  recommendation 
tbat  the  said  defendant  John  Black  be  re- 
prieved and  respited  nntil  Friday,  the  14th 
day  of  January,  1910,  which  time  we  consider 
amply  suffldent  to  have  his  appeal,  It  per- 
fected, properly  presented  to  this  court  All 
the  Judges  concur. 


ex  rel.  JACKSON,  Atty.  Oen.,  v.  ST. 
LOUIS  &  S.  F.  R.  CO. 
(Supreme  Conrt  of  Eansaa.   Dec  11,  1909.) 
1.  CoBPOBATions  it  638*)— FoKEion  Gobfoea- 

TIONS  —  OOHPZJANCK  WITH  STATDTOBT  RX- 
QUIREITENTS-^DBSEQUENT  STATUTE. 

Where  a  forefgn  corporation  compHeB  with 
the  terms  of  a  statute,  providing  that,  upon 
performtDf  certain  conditions,  it  ahall  possess  in 
this  state  all  the  rights,  privileges,  and  fran- 
chises conferred  by  law  apon  a  dpmestlc  cor- 
poration, it  will  not  be  deemed  to  l>e  within  the 
purview  of  a  snbseqaent  enactment  requiring 
foreign  corporations  seeking  to  do  bnaineas  in 
the  state  to  make  arolicadon  to  a  charter  board 
for  penniBsion  to  ao  so;  this  requirement  not 


being  exacted  of  domestie  corpoiatloBa  already 

formed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2529 ;  Dec.  Dig.  {  688.*] 

2.  CoBPOBATions  (S  66*)  —  Oapitai,ization 

Sto— IKCBEASB  IN  "CAPIXAL  STOCK." 

The  statutes  (Gen.  St  1001,  I  1265 ;  Laws 
1907,  p.  237,  e.  140,  {  23)  requiring  the  pay- 
ment of  certain  fees  upon  the  increase  of  the 
capital  stock  of  a  corporaticm  doing  business  in 
this  state  refer  to  an  Increase  in  the  authorized 
capital,  and  anch  fees  are  payable  wherever 
there  Is  an  increase  in  the  power  of  the  corpora- 
tion to  issue  stock  in  addition  to  the  amount  of 
its  original  capitalization,  regardless  of  wheUier 
any  part  of  the  new  stock  is  actually  iasoed  or 
subscribed  foi^(citing  Words  and  Phrases,  vol. 
1,  pp.  960-961). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  66.*] 

3.  Quo  WABunxo  60*)— Mattebb  Put  nf 

ISSCIE. 

A  pleading  which  denies  that  a  corporation 
organized  under  the  laws  of  another  state  has 
increased  Its  capital  stock  unless  that  result  fol- 
lows from  certain  facts  stated,  wliich  do  not  io- 
clude  the  filing  of  any  certificate  of  increase  with 
the  Secretary  of  State  of  such  other  state.  In 
effect  denies  the  filing  <a  such  certlfi<«te,  and 
thereby  puts  the  question  of  such  Increase  in 
issue. 

[Bd.  Note.— For  other  cases,  see  Quo  Wat^ 
ranto,  Dec  Dig.  <  00.«J 

4.  CoBPOBATiONs  (I  66*)  —  Capitalization 
Feb  —  Incbease  in  Capital  Stock  — Omis- 
sion TO  File  Cebtificatb. 

The  fact  that  the  statute  provides  that  the 
fee  exacted  when  the  capital  stock  of  a  corpora- 
tion doing  business  In  this  state  is  increased 
shall  be  paid  at  the  time  the  certificate  of  such 
increase  Is  filed  with  the  Secretary  of  State  of 
Kansas  does  not  enable  a  foreign  corporation, 
which  has  effected  a  valid  increase  in  its  cap- 
ital, to  defeat  or  i>ostpone  the  right  ot  the  state 
to  exact  such  payment  by  onuttuig  to  file  such 
certificate. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  66.*] 

(Syllabus  by  the  Court.) 

Original  proceeding  in  quo  warranto  by  the 
State,  on  the  relation  of  Fred  S.  Jackson,  At- 
torney General,  against  the  St  Louis  &  Ssn 
Francisco  Railroad  Company.  Demurrer  to 
answer  overruled. 

F.  B.  Jackson.  Atty.  Gen.,  John  Marshall, 
and  Chas.  D.  Shukers,  for  plaintiff.  B:  B. 
Vermliion,  W.  F.  Bvans,  and  EYank  Hager 
man,  for  defendant 

MASON,  J.  This  Is  an  original  action 
brought  by  the  state  against  tlie  St  Louis  & 
San  Francisco  Railroad  Company  to  oust  It 
from  the  exercise  of  the  ftandiise  of  doing 
Intrastate  business  In  Kansas  (1)  without 
complying  wltii  various  requirements  exacted 
of  foreign  corpwatlona  seeking  to  do  business 
here,  Including  the  payment  of  certain  fees ; 
and  (39  without  paying  further  fees  oh  ac- 
count of  a  recent  increase  In  its  authwised 
cai^tal  stock.  It  is  submitted  upon  a  de- 
murrer to  the  answer.  Section  6871  of  the 
General  Statutes  of  1901,  which  orif^nated 
in  1870^  and  has  been  in  force  in  Its  pres- 
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ent  form  since  1887,  reads  In  part  as  follows: 
"Any  railroad  company  of  this  state  may  Bell 
or  lease  tbe  whole  or  any  part  of  Its  railroad 
and  branches,  constructed  or  to  be  construct- 
ed, or  any  Interest  therein,  together  with  all 
the  in-operty,  rights,  privileges  and  franchises 
thereto  pertaining,  to  any  railroad  company 
organized  or  existing  under  the  laws  of  this 
state  or  of  any  state  or  territory  of  the  Unit- 
ed States:  ♦  •  •  Provided,  however,  that 
no  purchase,  lease  or  guaranty  under  this  act 
shall  be  entered  Into  unless  the  line  of  rail- 
road 80  purchased  or  leased,  •  •  •  shall 
when  constructed  form  a  continuous  line  with 
the  road  of  Vhe  company  purchasing,  leasing 
or  guaranteeing,  either  by  direct  connection 
therewith,  or  through  an  Intermediate  line  or 
lines  constructed  or  to  be  constructed,  which 
such  company  shall  have  the  right  by  con- 
tract or  otherwise  when  completed  to  use  or 
operate.  •  •  •  Any  railroad  company  of 
any  state  or  territory  which  shall  so  purchase 
or  lease  a  railroad  or  railroads  In  this  state 
shall  possess  and  enj(^  within  this  state  all 
the  rights,  powers,  privileges  and  franchises 
conferred  by  tlie  laws  of  this  state  upon  a 
railroad  corporation  of  this  state:  •  •  • 
Provided,  further,  that  before  any  railroad 
corporation  of  any  other  state  or  territory 
shall  be  permitted  to  purchase  or  lease  a  rail- 
road In  this  state,  such  corporation  shall  file 
■with,  the  Secretary  of  State  a  true  copy  of 
Its  charter  or  articles  of  Incorporation,  togeth- 
er with  a  certified  copy  of  the  resolution  of 
its  board  of  directors  authorizing  service  of 
process  to  be  made  upon  any  of  Ito  officers  or 
agents  In  this  state  engaged  In  transacting 
Its  business.  In  the  same  manner  as  may  be 
provided  by  law  for  the  service  of  process 
upon  railroad  corporations  of  this  state ;  and 
said  resolution  to  further  contain  a  stlpnla- 
tlon  that  Bald  company  ahall  be  and  become 
subject  to  the  provlslonB  of  thlB  act  Upon 
the  filing  as  aforeBald  <tf  a  true  copy  of  Its 
charter  and  of  snch  resolntlcm,  for^^n 
company  shall  be  and  becune  folly  entitled  to 
the  benefits  at  this  act:  Provided,  that  no 
snch  fcwelgn  corporation  bo  pondiaslng  or 
leasing  under  tills  act,  which  may  be  sued  <x 
impleaded  in  ai^  of  the  courts  of  this  state 
upw  any  contract  made  or  »ecated  in  this 
state  or  to  be  p«f  ormed  in  tikia  stated  or  tar 
any  act  or  omIs8f<m,  public  or  private,  arising, 
originating  or  happening  in  this  state,  shall 
have  the  right  to  remove  any  snch  cause  from 
said  state  court  Into  any  of  the  federal  courts 
held  at  sitting  In  this  state  on  the  ground 
that  such  corporation  is  a  nonresident  of  tills 
state ;  bnt  as  to  sutih  litigation  and  the  Jnris- 
dlcUon  of  tiie  court  in  relation  thereto  it 
shall  be  denned  to  he  a  domestic  corporation 
of  this  state,  and  subject  to  the  Jurisdiction 
of  its  courts  in  all  respects  as  if  Anmally  In- 
corpOTated  In  tills  state."  The  answer  a^ 
mlts  the  nonc(Hivllance  with  the  requlre- 
meata  referred  to,  hut  all^pes  that  In  1886 
the  defendant;  a  CMporatlon  organised  un- 


der the  laws  of  Missouri,  for  tbe  purpose  ot 
taking  advantage  of  the  statute  quoted  from, 
filed  with  the  Secretary  of  State  of  Kansas  a 
copy  of  its  charter  and  articles  oC  incorpora- 
tion, together  with  a  certified  copy  of  a  reso- 
lution of  Its  board  of  directors  authorizing  the 
service  of  process  upon  its  agents  in  the  state 
and  agreeing  that  it  should  be  subject  to  the 
provisions  of  the  statute;  that  it  then  pur- 
chased a  line  of  railroad  In  this  state  which 
formed  a  continuous  line  with  its  road  In 
Missouri,  and  which  it  has  ever  since  <q>erat- 
ed  In  connection  therewith. 

In  1898  a  general  corporation  law  was  en- 
acted (Oen.  St  1901,  H  1260,  1264)  requir- 
ing persons  seeking  to  form  a  corporation  un- 
der the  laws  of  this  state  and  foreign  corpo- 
rations seekli^  to  do  business  here  to  obtain 
permission  from  the  state  charter  board  and 
to  pay  certain  fees.  These  provisions  are 
perpetuated  In  sections  9, 13,  21,  23,  a  140,  pp. 
233,  234,  237,  Laws  1907.  They  have  not  been 
made  applicable  to  domestic  corporatltms  or- 
ganized prior  to  1898,  and  the  defendant  as- 
serts that  It  Is  exempt  from  their  oi)eration 
under  the  facts  pleaded.  The  plalntlfC  main- 
tains the  contrary.  The  Issue  thus  formed 
presents  the  first  queetl<Hi  to  be  determined 
under  the  demurrer.  It  has  been  held  tliat 
the  phrase  "seeking  to  do  business  in  this 
state"  applies  to  foreign  corporations  which 
had  engaged  In  business  here  prior  to  1893 
(State  V.  Book  Co.,  06  Kan.  847,  69  Pac.  S63). 
and  desired  to  continue  doing  so,  even  al- 
though their  presence  here  had  been  taken 
notice  of  and  acquiesced  In  by  the  state 
(State  V.  Telegraph  Cot,  76  Kan.  609,  618,  858, 
00  Pac.  299).  But  the  situation  of  th^  de- 
fendant In  the  present  case  is  very  different 
from  that  of  a  foreign  corporation  whldi  has 
been  allowed  to  operate  wltUn  this  JbrtBdlo- 
tion  merely  by  sufferance,  even  alttiongb  it 
may  have  been  subjected  to  some  form  of 
surveillance  ot  regnlatini.  !nie  act  of  187D 
(Laws  1870,  p.  195,  c.  82)  offered  to  foreign 
railroad  corporations  certain  privileges  upon 
certain  conditions.  If  th^  purchased  local 
roads  forming  a  continuous  line  with  their 
own,  and  subjected  themselves  to  the  provi- 
sions of  tlie  act  tii^  were  to  "possess  and 
enjoy  within  this  stete  all  the  rights,  powers, 
prtvUegea  and  franchises  conferred  by  the 
laws  of  thto  state  upon  a  railroad  corporation 
of  this  stata"  1%e  companies  wb\f^  com- 
piled with  these  oondlti(ms  comtltnte  a  die* 
tinct  dass.  They  stand  upon  a  footing  en- 
tirely  different  from  that  of  ordinary  for- 
eign corporations,  and,  Indeed,  occupy  prac- 
tically the  same  status  as  domestic  o(»pora- 
tions.  This  has  been  recognized  1^  the  L^ 
Islature  and  by  the  courta.  In  a  subsequent 
Btatute  for^gn  corporations  which  have  avail- 
ed themselves  of  the  act  referred  to  are  de- 
scribed as  having  become  corjMrations  of  this 
state.  Gen.  St  1901.  |  S872.  And  this  court 
has  been  at  pains  to  suf^est  tbat  audi  cmn- 
panies  are  not  within  the  <^ratiQn  of  tlie- 
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rale  denytsg  foreign  corpwatlnis  the  rl^t  to 
arall  thenueWcB  of  the  statute  of  limitation, 
wnilama  v.  Railway  Co.,  68  Kan.  17,  29,  74 
Pac.  600,  64  L.  B.  A.  794,  104  Am.  St  Rep. 
877.  In  American  Smelting  Co.  T.  Cktlorado, 
204  U.  S.  108,  27  Sap.  Ot  198,  51  L.  Ed.  893, 
It  was  held  (foor  justices  dissenting)  tliat  a 
statute  providing  that  a  foreign  corporation 
apon  coming  Into  the  state  should  be  subjected 
to  all  the  liabilities  of  domestic  corporations 
Implied  that  It  should  be  subjected  to  no 
greater  HablUtles,  and  that  an  acceptance  of 
the  conditions  of  the  act  by  a  foreign  corpo- 
ration resulted  In  a  contract  which  prerented 
the  state  from  lmi>o8lng  any  greater  tax  upon 
It  than  was  exacted  from  domestic  corpora- 
tions, and  that  ttils  restriction  lasted  for  20 
years— that  t>elDg  the  term  of  life  of  a  do- 
mestic corporation.  It  Is  not  necessary  to 
decide  whether  Oie  principle  there  announced 
would  apply  to  the  present  case.  Railroad 
companies  originally  created  under  the  laws 
ot  another  state,  but  which  have  availed 
themselves  of  the  Kansas  act  of  1870,  are 
fairly  to  be  described  as  at  least  qnasl-do- 
mestlc  corporations.  In  1886  It  was  thought 
necessary  to  pass  a  law  expressly  exemptti^ 
snch  companies  from  the  regolrements  Im- 
posed upon  domestic  companies  relative  to 
resident  directors  and  the  maintenance  of 
general  offices  in  the  state.  Gen.  St  1901. 
I  6872.  We  think  It  clear  that  tlie  provisions 
of  the  act  of  1898  (Laws  Sp.  Sess.  1898,  p.  27, 
a  10),  rating  to  foreign  corporations  seek- 
ing to  do  baslneea  In  the  state,  were  not  in- 
tended to  apply  to  them.  We  do  not  tblnlc 
that  the  L^rlalatore  Intended^  If  It  had  the 
power,  to  require  a  railway  OHnpany  to  make 
ai^llcation  to  the  charter  board  tor  permls- 
sbm  to  do  tniBlneBa  here,  after  It  bad  altered 
the  itate  under  a  itatnto  granting  It,  upon 
■pedfled  ccmdltloni  with  which  It  had  fully 
compiled,  the  same  privll^^  and  franchises 
enjoyed  by  local  arganlzationB.  We  therefore 
emudude  that  the  anew^  Btatee  a  good  de- 
fense to  the  portl<m  tit  the  petition  rtiating  to 
the  &llaie  of  the  defendant  to  make  appUca- 
tlfm  to  tlie  diartCT  board  fur  leave  to  do 
business  In  the  state,  and  to  the  paymait  at 
fees  In  connection  therewith. 

The  remaining  question  la  whether  the  de- 
fendant Is  required  to  pay  any  fee  on  ac- 
count  of  the  Increase  in  Its  capital  stock. 
According  to  its  answer  the  original  capital 
was  $50,000,000.  On  June  IS,  1901.  Its  stock- 
holders by  an  order  duly  made  directed  that 
the  capital  stock  should  be  increased  to  $100,- 
000,000,  but  no  part  of  this  authorized  In- 
crease was  ever  paid  In,  none  of  the  addi- 
tional stock  was  ever  sold,  and  no  certificates 
were  issued  therefor.  On  August  27,  1907, 
a  like  order  was  made  authorizing  a  further 
increase  of  $100,000,000,  but  none  of  this  ad- 
ditional 8tod£  was  ever  subscribed  for  or  Is- 
sned.  No  certificate  of  Increase  was  ever 
filed  with  the  Secretary  of  State  of  Kansas. 
Section  7  of  the  corporation  act  of  1898  reads 


as  fallows:  "When  any  corporation  doing 
business  In  thla  state  shall  hereafter  Increase 
its  authorized  capital  stock  It  shall  pay  to 
the  State  Treasurer,  •  *  •  for  the  bene- 
fit of  the  permanent  school  fund,  the  fee  of 
one-tenth  of  one  per  cent  of  the  amount  of 
such  Increase,  and  shall  pay  to  the  Secretary 
of  State,  for  filing  and  recording  the  amend- 
ment or  certificate  authorizing  such  Increase, 
the  same  fee  as  provided  In  section  6  of  this 
act  for  filing  and  recording  charters;  and 
the  Secretary  of  State  shall  not  file,  record 
or  certify  to  such  Increase  of  Its  authorized 
capital  until  all  the  provisions  of  this  act 
have  been  fully  complied  with."  In  1901 
this  was  amended;  no  Important  change  he- 
tog  made  excepting  as  to  the  amount  of  the 
fee  to  be  paid.  Gen.  St  1901,  S  1265.  In 
1907  the  whole  corporation  act  was  revised, 
and  the  followli^  provision  was  substituted 
for  that  just  quoted,  the  earlier  one  not  be- 
ing In  terms  repealed,  although  such  a  re- 
peal was  mentioned  In  the  title :  "When  any 
corporation  doing  business  in  this  state  shall 
Increase  Its  capital  stock,  as  heretofore  pro- 
vided, such  corporation  shall  pay  to  the  Sec- 
retary of  State,  at  the  time  of  filing  the  cer- 
tificate thereof,  a  capitalization  fee  upon  the 
amount  of  such  Increase;  which  fee  shall  be 
computed  in  the  same  manner  as  heretofore 
provided  for  the  original  capitalization ;  pro- 
vided that  the  minimum  capitalization  fee 
for  increase  of  capital  stock  to  be  paid  by 
any  corporation,  foreign  or  domestic,  shall 
be  ten  dollars."  Laws  1907,  c.  140,  {  23, 
Bubd.  S.  Section  20  of  the  act  of  1907,  which 
Is  not  materially  different  from  section  1273 
of  the  General  Statutes  of  1901,  reads :  "Any 
corporation  organized  nnder  the  laws  of  this 
state  may  increase  Its  capital  to  any  amount 
not  exceeding  three  times  the  amount  of  Its 
authorized  capital  by  vote  of  the  stockhold- 
ers as  heretofore  provided,  or  such  corpora- 
tion may  Increase  its  capital  to  any  amount 
by  vote  as  aforesaid,  provided  there  be  an 
actual  bona  fide,  additional  paid-up  subscrip- 
tion thereto  equal  to  the  amount  of  such  In- 
crease, and  such  Increase  shall  become  a 
part  of  the  capital  of  the  corporation  from 
and  after  the  date  of  filing  the  certificate  of 
such  amendment  in  the  office  of  the  Secre- 
tary of  State."  Section  27  of  the  act  of 
1907  is  precisely  the  same  as  section  1267  of 
the  General  Statutes  of  1901,  which  reads: 
"Any  corporation  organized  under  the  laws 
of  another  state,  territory,  or  foreign  coun- 
try, and  authorized  to  do  business  In  this 
state,  shall  be  subject  to  the  same  provisions, 
Judicial  control,  restrictions,  and  penalties, 
except  as  herein  provided,  as  corporations  or- 
ganized under  the  laws  of  this  state.**  It 
therefore  appears  that  at  all  times  since  the 
defendant  entered  the  state  the  law  has  re- 
quired both  domestic  and  foreign  corpora- 
tions to  pay  a  fee  upon  every  increase  of 
their  capital  stock,  and  the  defendant  is  lia- 
ble for  such  payment  as  a  condition  for  con- 
tinuing to  do  an  Intrastate  baslness  In  Elan- 
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sas,  unless  It  Is  relieved  tberefrom  upon  one 
of  these  gronnds :  (1)  That  it  Is  also  engaged 
in  interstate  commerce;  (2)  that  the  facts 
stated  do  not  show  an  increase  of  capital 
within  the  meaning  of  the  statutes;  and  (3) 
tliat  the  omission  to  file  a  certificate  of  in- 
crease with  the  Secretary  of  State  prevents 
liability  attaching  for  the  payment  of  the 
fees.  AU  questions  growing  out  of  the  fact 
that  the  defendant  does  an  interstate  as  well 
as  an  intrastate  business  have  been  passed 
upon  In  State  v.  Telegraph  Co.,  75  Kau.  609, 
90  Pac.  299,  and  nothing  now  need  be  said 
upon  the  subject  farther  than  that  the  court 
adheres  to  the  views  expressed  in  the  opinion 
In  that  caB& 

The  second  question  sngsested  involves 
this  one:  Does  the  statute  relating  to  the 
payment  of  fees  npon  the  increase  of  the 
capital  Btodk  of  a  corporation  have  reference 
to  actual  or  potential  stock?  It  Is  said  that, 
when  the  phrase  "capital  stock"  Is  used  In  a 
statute.  It  usually,  but  not  always,  means 
stock  which  has  been  paid  up  or  Is  subject 
to  be  paid  up.  10  Cyc  366.  The  real  mean- 
ing In  a  particular  Instance  is,  of  course,  to 
be  determined  by  the  subject-matter  and  con- 
text. Illustrative  cases  are  collected  In  1 
Words  &  Phrases  -  Judicially  Defined,  960- 
961.  There  Is  no  difficulty  In  determining 
that  In  the  statntes  under  consideration  the 
authorized  capital  stock  is  meant  The  orig- 
inal law  on  the  subject  (Qen.  Bt  1901,  % 
i2&S)  referred  explicitly  to  an  increase  in  the 
"authorized"  capital  stock.  The  correspond- 
ing part  of  the  present  act  (Laws  1007,  c. 
140.  8  23,  suhd.  6)  must  be  deemed  a  continua- 
tion of  the  earlier  provision,  not  a  new  en- 
actment Gen.  St  1901,  §  7342,  suhd.  1.  In 
the  act  of  1907  the  provisions  for  the  pay- 
ment of  fees  based  upon  the  original  capitali- 
sation and  npon  the  increase  are  included  In 
the  same  section  (Laws  1907.  c.  140,  |  23),  the 
first  SCTtence  of  which  relates  to  the  pay- 
ment of  a  fee  based  upon  the  amount  of  the 
"authorized"  capital.  In  the  subsequent 
provision  relating  to  an  Increase  of  the  cap- 
ital stock  the  word  "authorized"  is  not  re- 
peated, but  It  is  perfectly  obvious  that  the 
same  character  of  capital  Is  meant.  The 
repetition  of  the  term  "authorized"  was  un- 
necessary to  make  the  meaning  clear,  because 
that  was  plainly  the  kind  of  capital  that  was 
in  the  mind  of  the  Leglslatur&  That  body, 
having  fixed  a  fee  to  be  paid  measured  by 
the  authorized  capital,  added:  "When  any 
corporation  •  •  *  shall  increase  the  cap- 
ital stock  •  •  •  such  corporation  shall 
pay  *  *  *  a  capitalization  fee  upon  the 
amount  of  such  increase,  which  fee  shall  be 
computed  in  the  same  manner  as  heretofore 
provided  for  the  original  capitalization." 
Tbli  can  wly  mean  that  the  additional  fee 


is  to  be  paid  whenever  the  corporate  power 
to  Issue  stock  is  increased,  regardless  of 
whether  any  new  stock  is  aiitually  issued  or 
subscribed  for.  If,  therefore,  the  pleadings 
show  an  Increase  in  corporate  capacity  to 
Issue  stock — an  amendment  of  the  charter  In 
that  regard — the  defendant  Is  liable  for  the 
payment  of  the  statutory  fee  therefor.  The 
answer  denies  that  such  an  increase  has  tak- 
en place,  unless  that  result  necessarily  fol- 
lowB  from  the  steps  detailed.  These  stepa, 
however,  fall  Just  short  of  the  consummation 
of  the  increase.  We  must  presume  that  the 
statutes  of  Missouri,  like  those  of  Kansas, 
make  the  increase  of  the  corporate  8tod£  of 
a  domestic  corporation  efCecttve  from  the 
time  of  the  filing  of  a  certificate  with  the  Sec- 
retary of  State.  Unless  such  a  certificate 
has  been  filed  with  the  Secretary  of  State  oi 
Missouri,  there  has  been  do  change  in  the 
defendant's  chartered  power.  The  plaintiff 
by  pleading  a  valid  increase  of  capital  as-' 
serts  that  a  certificate  has  been  filed  in  Mis- 
souri. The  defendant  denies  this  by  saying 
that  no  Increase  has  been  effected,  although 
all  the  other  stepa  necessary  to  that  end  have 
been  taken.  Issue  Is  thus  Joined  on  this 
question  of  fact,  and  the  answer  Is  therefore 
not  demurrable  in  this  aspect  of  the  case. 

The  failure  of  the  defendant  to  file  a  cer- 
tificate of  an  amendment  to  its  charter  vrlth 
the  Secretary  of  State  of  Kansas  Is  a  very 
different  matter.  That  Is  not  a  prerequisite 
to  a  valid  change,  nor  to  liability  for  the  fee 
exacted  on  t^at  account  True,  tbe  statute 
makes  tbe  fee  payable  when  the  certificate 
is  filed,  and  by  delaying  such  filing  the  cor- 
poration may  incur  an  additional  liability 
under  a  new  statute  (Cudaliy  Co.  v.  Denton, 
79  Kan.  368,  97  Pac  439),  but  It  cannot  by 
its  own  neglect  defeat  or  postpone  tbe  right 
of  the  state  to  exact  the  payment 

For  the  reasons  stated,  tbe  demurrer  to 
the  answer  Is  orermled.  All  the  Justices 
concurring. 

PORTER,  J.  (concurring  spedolly).  I  con- 
cur In  the  result,  but  not  in  all  that  is  said 
In  the  opinion  respecting  the  liability  ot  de- 
fendant to  pay  fees  on  a  potential  Increase 
of  its  capital.  I  concur  In  holding  that  de- 
fendant cannot  avoid  liability  for  payment 
of  an  Increase  of  its  capital  by  Its  own  neg- 
lect to  file  a  certificate  of  such  Increase  with 
the  Secretary  of  State  here;  and  I  think,  if 
it  has  been  authorized  to  Increase  its  capital 
stock  and  has  in  fact  issued  so  much  as  <me 
share  of  the  increase,  It  becomes  liable  for 
the  payment  of  fees  upon  the  entire  amount 
of  increased  capital,  but  that  the  power  to 
Issue  must  be  first  exercised  before  the  state 
can  lawfully  exact  payment  of  tees  for  sndi 
Increase. 
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(St  lUn.  168) 

STATE  T.  JAGKOTT. 

(Snpreme  Court  of  Kaiuas.  Nov.  6,  1909.  Re- 
hearing Denied  Nor.  IS,  1909.) 

HoMiciDB  (S  800*}— SxLr<I>EranaB— SuBXZB- 

sion  or  lasuBS. 

In  a  proaecntion  for  a  lunnlddaw  whm 
there  is  sobstantial  evidence  tending  to  ahow 
that  the  accused  acted  In  self-defense,  the  fact 
that  he  denies  tiavinr  committed  the  act  which 
cansed  the  death  is  not  ueceasarily  a  ground  for 
refosins  to  aabmit  to  the  jnrj  the  qneatlon 
whether  the  killing  was  justi&able. 
_[Ed.  Note.— For  other  eaaea,  lae  Homlddt, 
Cent  Dig.  Ifi  614-682;  Dae.  Dig.  I  800:*] 

(SyUabna  by  the  Gonrt.) 

Appeal  from  District  Court,  Kingman  Coun- 
ty: P.  B.  Gillett,  Judge. 

W.  S.  Jackett  was  convicted  of  maiuOauc^ 
ter,  and  he  appeals.  Reversed  and  remanded. 

John  W.  Adaaw  and  Qeorge  W.  Adams,  for 
appeUant  r.  8.  Jackson,  Atty.  Qen.,  H.  B. 
Walter.  D.  H.  Dale^  and  Cbarles  D.  Stankors, 
tOT  tbe  State. 

MASON,  J.  W.  B.  Jackett  appeals  frcnn 
a  conviction  of  manslaughter  In  the  fourth 
d^ree.  The  state's  evidence  tended  to  show 
these  facts:  On  the  night  of  October  31st, 
at  about  1  o'clock,  a  party  of  13  boys  and 
young  men,  of  agea  varying  from  17  to  23 
years,  while  engaged  In  a  number  of  lesser 
depredations,  for  a  period  of  three  or  four 
minutes  stoned  a  small  wooden  bouse  occu- 
pied by  Jackett  as  a  restaurant,  and  also  as 
his  home,  throwing  against  the  sides  and 
roof  stones  described  as  varying  in  size  from 
that  of  a  hen's  egg  down.  Some  one,  pre- 
sumably Jackett,  came  oat  of  the  building, 
and  fired  five  shots  from  a  revolver.  The  as- 
sailants left,  but  returned  In  about  20  min- 
utes, and  tbe  episode  was  repeated.  This 
time  two  shots  were  fired,  one  of  which 
wounded  a  member  of  the  [>ar1y,  causing  bis 
death.  On  being  arrested,  Jackett  admitted 
that  he  bad  probably  fired  the  fatal  shot 

At  the  trial  JacJcett  took  (he  stand  on  hts 
own  behalf,  and  denied  having  done  the 
shooting,  denying  also  that  he  had  any  recol- 
lection of  having  admitted  It.  He  testified 
that  during  tbe  assault  upon  his  house  he 
had  heard  some  person  using  oaths,  and  tell- 
ing others  to  shoot  This  was  partially  cor- 
roborated 1^  a  witness  for  the  state,  who  said 
that  such  language  was  used  by  one  of  the  as- 
sailants, possibly  more  than  once,  but  not  un- 
til the  last  shot  had  been  fired.  There  was 
also  evidence  that  at  the  time  of  tbe  trial- 
some  six  weeks  after  the  homiclde—holee 
were  observable  In  tbe  building  apparently 
made  by  bullets.  The  defendant  further  tes- 
tified that  shortly  b^ore  the  attack  some  one 
came  to  his  door  and  tried  to  get  In.  He  also 
made  an  offer  to  show  that  during  the  throw- 
ing of  the  stones  against  the  building  be  was 
in  great  fear  ot  porsmial  injury,  and  t>eUev- 


ed  bis  life  to  be  in  danger;  that  be  had  been 
warned  tiiat  an  attempt  wonid  be  made  on 
that  night  to  kidnap  him.  and  take  blm  from 
his  house ;  that  about  a  month  before  he  had 
had  trouble  with  a  member  of  the  attacking 
party,  and  had  caused  his  arrest;  and  that 
the  person  arrested  had  since  threatened  blm 
with  personal  violence.  This  offer  was  re- 
jected. 

The  trial  court  refused  to  instruct  the  Jury 
upon  the  law  of  self-defense,  taking  the  view 
that  no  Issue  of  Justifiable  shooting  could  be 
involved  after  the  d^endant  had  testified 
that  he  had  not  shot  at  aU.  This  view  is 
certainly  a  plausible  one;  for.  in  denying 
that  he  did  the  shooting  the  defendant  neces- 
sarily denied  that  he  bad  done  it  for  bis  own 
protection  under  stress  of  fear.  In  a  dvll 
case  the  testimony  which  a  party  gives  In 
person  ordinarily  Is  absolutely  binding  upon 
him,  and  limits  the  scope  of  Inquiry  quite  as 
much  as  though  the  statonents  made  by  him 
on  tbe  stand  were  formally  Inserted  in  his 
pleading  by  amendment  But  In  a  criminal 
case  no  further  pleading  can  be  required  of 
the  defendant  who  has  entered  a  plea  of  not 
guilty,  and  under  that  he  may  make  any 
ordinary  defense.  He  Is  not  absolved  from 
all  obligation  to  be  consistent  in  his  attitude 
bnt  he  is  not  to  the  fullest  eztoit  controlled 
by  the  rules  of  equitable  estoppeL  Here  the 
testimony  offered  by  the  accused  was  not  con- 
tradictory to  that  which  he  had  already  gtv* 
en.  It  might  be  true  that  he  did  not  shoot, 
and  yet  the  drcumstaoces  might  have  been 
such  that  shooting  would  have  been  Justifi- 
able; Just  as  one  sued  for  uttering  defama- 
tory words  may  truthfully  maintain  that  he 
never  spoke  them,  and  that  they  were  true. 
Cole  T.  Woodson,  82  Kan.  272,  4  Pac.  321. 
The  fact  that  a  man  denies  that  he  killed  an- 
other is  not  comi^ete  proof  that  it  he  did,  the 
act  was  without  excuse,  Inasmuch  as  in  mak- 
ing the  denial  be  may  l>e  actuated  by  a  repug- 
nance to  admit  that  he  has  taken  human  life 
under  any  circumstances.  Jackett's  proffered 
testimony  that  during  the  attack  upon  his 
house  he  entertained  a  reasonable  fear  of 
bodily  harm  was  not  objectionable  on  the 
ground  that  it  contradicted  what  be  had  al- 
ready sworn  to,  but  only  on  the  theory  that 
what  he  had  already  said  by  eliminating  the 
issue  of  self-defense  had  made  testimony  as 
to  his  own  state  of  mind  Immaterial.  That 
theory  is  unsound  because  the  Jury  were  not 
bound  to  treat  his  testimony  as  wholly  false 
or  wholly  true,  for  It  In  fact  might  be  part- 
ly false  and  partly  true.  State  v.  Kittle,  70 
Kan.  241,  243,  7S  Pac.  407.  Their  first  duty 
was  to  decide  whether  be  did  the  killing.  If 
they  had  found  otherwise,  tbelr  labor  would 
have  been  at  an  end.  But  having  disbeliev- 
ed his  testimony  ou  this  point  It  then  became 
necessary  to  determine  the  circumstances  of 
the  kllHog.  This  involved  Inquiring,  not  only 
whether  certain  coDdittons  were  jweasnt  such 
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as  wUlfalnesB  and  premeditation,  that  would 
ajxravate  the  offense,  but  also  whether  cer- 
tain other  conditions  existed,  sndi  as  heat 
of  passion  or  the  appearance  of  Imminent 
peril,  that  would  palliate  It  or  even  absolve 
the  defendant  from  legal  liability  altogether. 

In  a  number  of  homldde  cases  it  has  been 
held  that  the  denial  hy  the  defendant  that  he 
did  the  killing  rendered  It  unnecessary  to  In- 
struct upon  the  matter  of  self-defense.  Bat 
in  nearly  or  quite  all  of  them  there  was  an 
entire  la<ft  of  erldence  that  the  killing  was 
justifiable,  so  the  decisions  resulted  from  the 
application  of  the  ordinary  rul&  10  Encycl. 
of  P.  ft  P.  ITS.  Where  there  la  evidence  that 
would  support  a  finding  of  self-defense,  It 
has  been  held  that  the  InstructlonB  should 
cover  that  feature  of  the  case,  notwithstand- 
ing the  defendant's  testimony  that  he  did  not 
do  the  act  from  which  the  death  resulted. 
Reed  v.  State,  141  Ind.  116,  40  N.  B.  625; 
Morris  v.  Commonwealth  (Ky.)  46  S.  W.  491 ; 
Oatllff  T.  Commonwealth,  107  S.  W.  789,  32 
Ky,  Law  Rep^  1063.  In  the  Indiana  case  cit- 
ed the  defendant  not  only  testified  that  he 
did  not  throw  the  stone  that  caused  the  death 
for  which  he  was  prosecuted,  but  he  also  ob- 
jected to  instructions  being  submitted  on  the 
theory  of  self-defense.  The  court  said :  "In 
view  of  the  fact,  therefore,  that  appellant  In 
his  tratlmony  to  the  Jury  testified  to  some 
matters  •  ♦  ♦  which  might  have  given 
color  or  tended  to  make  it  appear  to  the 
Jurors  in  the  event  they  believed  that  appel- 
lant did  cast  the  fatal  stone,  that  he  was  Jus- 
tified in  so  doing  under  the  bell^,  upon  his 
part,  that  the  deceased  Intended  to  Inflict  up- 
on him  bodily  harm,  we  cannot  hold  In  a 
legal  sense  that  the  Instructions  thus  assail- 
ed were  wholly  Irrelevant  and  Inapplicable 
to  the  evidence.  It  was  the  duty  of  the  court, 
under  the  statute,  at  least,  to  state  to  the 
Jury  all  matters  of  law  for  their  Information 
In  arriving  at  a  verdict  If  there  were  any 
facts  or  circumstances  in  the  case,  although 
quite  meager,  to  which  the  Instructions  might 
upon  any  view  be  pertinent,  provided  they 
were  correct  in  the  statement  of  the  law.  It 
would  not  be  erroneous  for  the  court  to  give 
them,  although  they  were  so  given  to  the  Jury 
over  the  protest  and  disclaimer  of  appellant's 
counsel.  A  Judge  In  bis  instructions  to  a  Jniy 
has  a  duty  to  perform,  in  the  discharge  of 
which  he  cannot  be  circumscribed  or  control- 
led by  the  protest  or  disclaimer  of  a  litigant." 
Pages  122-123  of  141  Ind.,  page  526  of  40  N. 
S).  In  the  Morris  Case  It  was  said:  **Fromthe 
testimony  In  this  record  Phllpot's  assault  up- 
on Bandy  was  without  excuse  or  Justtflcatlon. 
From  the  testimony  of  the  appellant  and  his 
witnesses,  the  defendant  had  a  right  to  shoot 
Pbllpot  in  his  own  necessary  defense.  De- 
fendant's testimony,  to  the  effect  that  he  did 
not  shoot  Philpot,  does  not  deprive  him  of  the 
right  to  have  the  Jury  instructed  upon  the 
question  of  bis  right  to  shoot  Philpot  In  de- 
fense of  Bundy.  The  Jury  might  have  believ- 
ed the  testimony  Introduced  by  the  common- 


wealth that  the  appellant  did  flre  the  shot, 
and  they  might  have  further  believed  from 
the  testimony  In  the  case  that  he  shot  to  save 
the  life  of  Bundy,  or  In  his  own  self -defense." 
Page  491  of  46  S.  W.  And  in  the  GaUlff  Case : 
"Now  It  may  have  been  tliat  the  defendant 
made  a  false  statraient  as  to  the  accidental 
dlacha^  of  the  pistol,  being  moved  thereto 
by  fear  of  the  result  of  the  trial,  and  believing 
that  his  (dances  of  acquittal  were  more  favor- 
able by  saying  that  the  pistol  was  accidentally 
discharged  than  by  testifying  that  he  killed  the 
deceased  In  self-defense.  The  mere  fact  that 
the  accused  rested  his  defense  on  false  or 
mistaken  testimony  did  not  deprive  him  of 
any  defense  which  he  might  have  truthfully 
made.  It  was  the  duty  of  the  court  to  give  an 
instruction  upon  every  jAase  of  the  homli^de 
which  had  a  substantial  basis  in  the  evidence, 
leaving  to  the  Jury  to  say,  if  coqflictlng  the- 
ories were  presented,  which  was  true."  Page 
740  of  107  S.  W.,  page  1065  of  82  Ky.  Law 
Rep.  In  SUte  v.  Stephens,  96  Mo.  637,  10  S- 
W.  172,  the  court  held  that  although  the  de- 
fendant testified  that  the  klUlng  was  acciden- 
tal, and  there  was  no  e^dence  ^riiatever  tmd- 
Ing  to  support  the  tlieory  of  self-defense  stiU 
that  issue  should  have  been  submitted  to  the 
Jury.  This  decision  was  manifestly  wrong, 
and  was  ovemiled  in  'State  t.  Smith,  114  Mou 
400t  21  S.  W.  827. 

In  th»  present  case  It  Is  plain  Oat  the  evi- 
dence leqnired  flie  question  whether  Jackett 
acted  in  seU'defense  to  be  left  to  the  jury, 
unless  bis  denial  of  the  shooting  eliminated 
that  issue.  If  the  evidence  tending  to  Jnstlfr 
the  killing  bad  been  dear  and  convincing, 
therci  would  be  little  difficulty  In  sayiiv  tbat 
the  Jury  shoold  pass  upon  that  feature  pt  the 
case,  notwithstanding  his  protest  tbat  be  fir- 
ed no  shot  Sui^KMe,  by  way  of  illustration, 
a  bystander  bad  seen  tlie  fatal  shot  fired 
while  the  pistol  was  pointed  upwards  at  an 
angle  of  45  degrees,  and  that  marks  <m  a 
building  had  been  found  indicating  that  the 
bullet  had  been  deflected  dovrnwards.  Under 
such  circumstances,  the  theory  that  the  de- 
fendant fired  merely  to  frighten  away  his 
assailants,  the  death  of  one  of  them  result- 
ing from  an  accident,  would  have  presented 
Itself  so  Insistently  that  the  defendant's  de> 
nlal  of  the  shooting  obviously  should  not 
prevent  the  Jury  from  acting  on  the  real 
facts.  Whether  an  affirmative  defense  whldi 
is  Inconsistent  with  a  part  of  the  defendant's 
own  testimony  should  be  submitted  to  the 
Jury  cannot  depend  upon  the  amount  of  proof 
back  of  It,  BO  that  It  Is  sm^mrted  b^  aome 
substantial  evidence. 

Aside  from  his  denial  of  the  actual  shoot- 
lug,  the  defendant  did  notlilng  to  forfeit  the 
right  to  have  the  Jury  pass  upon  the  ques- 
tion whether  It  was  Justifiable  or  excusable. 
Instructions  were  asked  in  his  behalf  bearing 
upon  that  Issue,  and,  while  they  may  not  have 
been  framed  with  entire  accuracy  (as  to 
which  see  State  t.  Countryman,  67  Kaa.  SUS 
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827,  48  Fko;  187),  tti^  nmd  to  diow  an  In- 
tfflitton  to  Insist  opoo  that  gronnd  of  defense. 

The  Jodgmait  Is  rerersed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
eonciir. 

(81  Kao.  S92) 

SOWBLL  et  aL  T.  DOSBAUOH  et  aL 
^mmnw  Oonrt  oC  Xaims.  Dec.  U.  1909.) 

Afpkal  ard  Ebrob  (I  866*)— Ravixw— OUNT 

or  Niw  Tbial. 

Whne  a  motion  for  a  new  trial,  la  i^ch 
there  are  10  separate  and  distinct  gronnds 
stated,  has  been  sostained  by  the  district  court 
Benerally,  and  the  record  does  not  fndicate  any 
specific  gronnd  npon  which  the  raling  of  the 
conrt  was  placed,  such  decision  will  not  be  re- 
versed  by  the  Supreme  Court,  nnlees  It  is  made 
clearly  to  appear  that  it  cannot  be  justified  un- 
der either  <a  the  several  gronnds  of  the  motion. 

[S^.  Note.— For  other  cases,  see  Ain>eal  and 
Brro^  CtaDt  Dig.  H  3425-3427;  Dec.  Dig.  | 
86ft.*] 

(Syllabos  by  the  Conrt) 

Appeal  frtnn  District  Court,  Chautanqna 
Ootmty;  O.  P.  Alkman,  Judga 

Action  hj  H.  lElowell  and'  othen  against 
J.  M.  Dosbangb  and  another.  Judgment  for 
plaintiff  and  from  an  order  grantinj;  a  new 
trial,  plaintifTs  appeaL  Afilrmed. 

Brooks  &  Spoicer,  for  iq>p^antB.  W.  H. 
Spronl,  for  a^Uees. 

ORAVES,  J.  This  action  was  commenced 
In  the  district  court  of  Chaataaqna  county 
by  H.  Rowel!  and  others  against  the  CMar- 
Tale  Gaa,  OH  &  Mining  Company,  to  recorer 
tiie  Talne  of  an  ontflt  of  tools  used  in  drlUing 
lAl  and  gaa  wells.  The  plalntUEs  dalmed-to 
be  the  owners  of  the  tools  and  aneged  a  ccm- 
wsion  thereof  tqr  the  defendants.  The  value 
€f  the  proper^  was  aTerred  to  be  V2,617.06. 
The  dotendanta  answered  with  a  guinal  de- 
nial. Upon  the  trial  ttie  Jnry  retamed  a 
verdict  In  favor  of  the  plalntUEs  for  the  snm 
of  11,667.  The  dtfendants  moved  for  a  new 
trial,  and  the  motlOD  was  sastalned.  The 
motion  contained  10  s^iarate  and  qpedflc 
groimds.  It  was  sustained  generally;  the 
conrt  giving  do  specifle  reason  tor  Its  rollng. 
To  this  decision  the  plaintiffs  excited,  and 
bring  the  case  tan  for  review. 

It  la  ocHiceded  by  the  appellants  that  the 
dedslon  of  the  district  court  cannot  be  dis- 
turbed by  this  court  unless  the  ruling  is  made 
deariy  to  appear  to  be  nnJustlflaUe  ondw 
any  of  the  aeveral  grounds  of  the  motion.  To 
make  this  showing  the  aRwUants  assnme 
that  of  the  10  grounds  of  the  motion  the  court 
must  have  considered  but  2,  each  of  which 
relate  to  the  amount  of  recovery.  We  do 
not  think  that  this  assumption  Is  warranted 
by  the  record.  It  appears  that  'the  gas  and 
company  had  been  the  owners  of  the  tools, 
and  sold  them  to  the  plaintiffs  for  |130a 
In  the  contract  of  sale  the  company  retained 


ttUe  ontn  flie  pordbaae  piloe  was  ftiHy  paid. 
It  was  stipulated  that  the  plaintUfs  should 
drill  certain  wells  for  the  gas  and  on  com- 
pany iat  a  Btated  price  per  foot,  and  a  part 
of  tile  amount  doe  them  for  sudi  work  was 
to  be  credited  upon  the  purchase  price  of  the 
tools,  as  earned.  A  part  at  the  casing  was 
to  be  famished  by  the  gas  and  <^  company. 
The  lAalntUb  completed  one  well.  When  the 
second  well  was  about  KM)  feet  de^,  a  part 
of  the  casing  collapsed  and  stopped  the  work. 
The  plalntlfEB  became  (Usoouraged  and  aban- 
doned the  Job.  The  tools  were  not  paid  fbr, 
and  were  left  by  the  plaintiffs.  During  th^ 
absQice  the  defendants  took  the  tools  Into 
their  possession,  and  sold  them  at  public  sale, 
applying  the  proceeds  upon  the  unpaid  pur- 
chase pric&  The  secretary  of  the  oil  and  gas 
company,  J.  M.  Dosbaugh,  bought  the  tools  In 
his  own  name  for  the  company.  It  was  con- 
tonded  upon  the  trial  by  the  plaintiffs  that 
the  failure  of  the  second  well  was  due  to  the 
negligence  of  the  gas  company  In  fumishlng^ 
an  Inferior  quality  of  casing,  which  caused 
the  collapse,  and  therefore  they  ought  to  be 
credited  on  the  purchase  price  of  the  tools 
the  full  amount  which  they  would  have  real- 
ized If  the  well  had  been  completed  accord- 
ing to  the  contract.  It  was  claimed  that  if 
such  credit  were  given,  the  purchase  price 
for  the  tools  would  be  fully  paid.  It  was 
claimed  by  the  gas  company  th^t  the  plain- 
tiffs were  Indebted  to  It,  in  addition  to  the 
purchase  price  of  the  tools,  for  the  extra  use 
thereof,  as  stipulated  In  the  contract,  which- 
amount  should  be  credited  to  It  in  determin- 
ing whether  the  tools  had  been  paid  for  by 
plaintiffs  or  not  From  this  It  will  be  seen 
that  before  the  plaintiffs  could  establish  own- 
ership to  the  property  In  controversy,  It  was 
necessary  to  det^mine  several  Important 
questions.  Among  these,  the  following  may 
be  mentioned:  How  much  should  be  aredi^ 
ed  on  the  purchase  price- of  the  tools  on  ac- 
count of  the  failure  of  the  second  wtil?  Was 
such  failure  due  entirely  to  defective  Ciwlng?- 
Who  selected  the  casing  used?  During  what 
length  of  time  did  the  plaintiffs  use  the  tools 
for  their  own  purposes?  It  Is  unnecessary 
to  state  further  the  details  of  the  controver- 
sy. Enough  has  been  shown  to  lodlcate  sev- 
eral propositions  upon  which  thwe  would 
naturally  be  conflicting  testimony,  and  an 
examination  of  the  record  shows  the  usual 
^sagreement  of  wituesaes  in  a  ribarply  con- 
tested controvosy. 

We  are  unable  to  find  trom  the  recmd  tliat 
the  conrt  clearly  acted  arbitrarily  and  with- 
out Just  cause  in  granting  a  new  trial  Oils 
caae,  or  that  there  was  an  abuse  of  discre- 
tion, m  Indeed  any  canse  for  critldsm.  Aa 
a  gmeral  rule,  trial  coorta  are  reluctant  to 
grant  new  triala,  and  more  <tften  err  in  re- 
fusing ttian  in  granting  them.  It  la  seldom 
that  trial  courts  have  been  reveraed  here 
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on  Bcoomit  of  error  In  snstalnlng  a  motion 
for  a  new  trial.  Tbe  cases  cited  by  counael 
are  not.  we  thinfc.  controlling.  In  the  case 
of  Llndh  T.  Crowley,  29  Kan.  766,  tbe  record 
stated  specifically  the  one  gronnd  upon  which 
the  motion  was  allowed  and  the  reasons  of 
the  court  fOr  Its  dedslon.  In  the  case  of 
Railroad  Co.  v.  Brown,  61  Kan.  6,  82  Fac 
S30,  the  railroad  filed  a  motion  for  a  new 
trial,  and  snbseqaently,  and  before  tho  court 
bad  acted  open  It,  asked  leave  to  withdraw 
tbe  motion,  and  expresdy  waived  all  error 
whldi  ml^t  bare  accrued  upon  the  trial,  and 
yet  the  court  granted  a  new  trial.  Thla  was 
held  to  be  erroneona.  In  the  ease  of  Railroad 
Co.  T.  Werner,  70  Kan.  WO,  78  Paa  410,  a 
new  trial  was  granted  for  a  ruling  of  the 
court  upon  the  trial  to  which  tiiere  was  no 
objection  or  uceptlon.  Tbla  was  beld  error. 
In  the  case  of  Sovereign  Camp  v.  Tbietmud, 
6S  Kan.  332,  68  Pac.  348,  tbe  record  dis- 
closed that  a  new  trial  was  granted  upon  one 
distinct  ground,  which  from  tbe  lecord  ap- 
peared to  be  clearly  erroneous.  These  cases 
are  not  parallel,  or  even  analogous,  to  the 
one  at  bar,  where  It  cannot  be  ascertained 
upon  whi^  ot  several  grounds  tbe  conrt  act- 
ed. Tbe  rule  applicable  here  was  folly  stat- 
ed in  the  case  of  the  city  of  Sedan  v.  Susan 
B.  Church,  29  Kan.  190,  and  reads:  "Trial 
courts  are  Invested  with  a  very  large  and  ex- 
tended discretion  in  the  granting  of  new 
trials;  and 'new  trials  onght  to  be  granted 
whenever,  in  tbe  opinion  of  the  trial  court, 
the  party  asking  for  the  new  trial  has  not 
In  all  probablll^  had  a  reasonably  fair  trial, 
and  has  not  In  all  probability  obtained  or  re- 
ceived substantial  Justice,  although  it  might 
be  difficult  for  the  trial  court  or  tbe  parties 
to  state  the  grounds  for  such  new  trial  upon 
paper  so  plainly  that  the  Supreme  Court  could 
understand  them  as  well  as  tbe  trial  court 
and  the  parties  themselves  understood  them." 
Syllabus.  "Tbe  Supreme  Court  will  not  re- 
verse tbe  order  of  the  trial  court  granting  a 
new  trial,  unless  the  Supreme  Court  can  see, 
beyond  all  reasonable  doubt,  that  tbe  trial 
court  has  manifestly  and  materially  erred 
with  respect  to  some  pure,  simple,  and  un- 
mixed question  of  law,  and  that  except  for 
such  error  the  ruling  of  tbe  trial  court  would 
not  have  been  made  as  it  was  made,  and  that 
it  ought  not  to  haTO  been  so  mad&"  Sylla- 
bus. This  rule  has  been  followed  in  thia 
conrt  until  it  may  be  regarded  as  the  settled 
law.  Murphy  v.  Hlndman,  87  Kan.  267,  15 
Pac.  182;  Sanders  v.  Wakefield,  41  Kan.  11, 
20  Pac.  S18;  Railroad  Go.  v.  I^an,  4B  Kan. 
1,  SO  Pac.  108;  Investment  Oa  t.  HUlyer,  00 
Kan.  446,  81  Pac.  1064;  Ireton  t.  Ireton,  62 
Kan.  858,  63  Pac.  429;  Glover  v.  Batcllff, 
69  Kan.  428,  77  Pac  80;  HcCauley  v.  Sail- 
road  Ca,  70  Kan.  89S,  79  Pac.  671;  Scott  v. 
Stone,  72  Kan.  545,  84  Pac.  117 ;  Railroad  Go. 
T.  Fields,  73  Kan.  875,  85  Fac.  412. 


Tbe  Jury  made  no  q>eclal  findings  of  fact, 
and,  the  court  having  glvQi  no  reasons  'for 
Its  decision,  we  are  unable  to  say  wliat  spe- 
cific grounds  of  the  motion  were  sustained, 
nor  has  It  been  clearly  made  to  appear  that 
none  of  tbe  grounds  were  sufficient  to  Jus- 
tify the  court  in  lis  ruling. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(81  Kao.  ao) 
PLOWMAN  et  aL  v.  NICHOLSON  et  al. 

(Supreme  Court  of  Kansas.   Jnly  8,  1909.) 
Witnesses  (S  178*)  —  Goicxvixhot— Transao- 

TIONS  WITH  DeCEOBNTS. 

The  issue  being  wtietber  a  deed  from  a  pai^ 
ent  to  a  ctilld  was  made  as  an  advaocement,  a 
atatement,  made  b^  the  grantee  as  a  witness, 
that  no  consideration  was  paid  for  it,  is  testi- 
mony relating  to  the  transaction  between  him 
and  the  grantor,  and.  If  brought  out  by  the  qnes- 
tioQs  of  his  opponent  In  tbe  litigation,  qualifies 
him  to  narrate  ail  the  attendant  circumstances, 
notwithstanding  he  would  otherwise  be  rendered 
incompetent  to  do  ao  by  the  statute  regarding 
evidence  concerning  personal  trauBactions  with 
persona  since  deceased. 

[Ed.  Note.— For  other  cases,  see  WitneMiL 
Cent  Dig.  S  722;  Dec.  Dig.  |  178.*J 

(Syllabus  by  tbe  CJonrt) 

Error  from  District  Court,  Shawnee  Conn* 
ty;  A.  W.  Dana,  Judge. 

Action  by  Sarah  Plowman  and  others 
Eigalnst  Laura  V.  Nicholson  and  others.  Judg- 
ment for  plaintiffs  and  defendants  bring  er- 
ror. Affirmed, 

Frank  Doster  and  Ed.  D.  McKeever,  for 
plaintiffs  in  error.  W.  B.  Hazen,  F.  P.  Lind- 
say, Troutman  ft  Stinie,  and  J.  B.  Larlmor, 
for  def aidants  In  error. 

MASON,  J.  Elijah  Hughes,  some  40  yean 
before  bis  death,  conveyed  all  of  bis  proper- 
ty to  his  wife.  Bebecca  G.  Hughes,  and  there* 
after,  although  engaged  actively  In  business, 
he  cooducted  it  all  In  her  name.  Tbe  couple 
had  eight  children,  to  each  of  whom,  except- 
ing two  (Qeorge  T.  and  Charles  F.),  th^ 
from  time  to  time  executed  deeds  to  various 
tracts  of  real  estate  the  title  to  which  was 
held  by  the  wife — or,  what  amounted  to  the 
same  thing,  in  some  Instances  land  was  pur- 
chased, paid  for  by  checks  drawn  the 
husband  as  agent,  and  conv^ed  directly  te 
one  of  tbe  lihUdren.  Mrs.  Ht^bes  died  lo- 
testate  sbortly  after  ber  husband,  and  an 
action  was  brought  for  the  partition  ot  the 
real  property  owned  by  her  at  tbe  time  ot 
her  death.  George  T.  and  Charles  F.  Hughes 
claimed  that  the  deeds  to  the  othor  cblldm 
bad  been  made  as  advancements,  but  the 
other  heirs,  wltb  two  exertions,  denied  this, 
and  the  court  found  against  tbe  contention. 
On  review  the  principal  queetlmi  presented 
Is  whether  there  was  any  ctnnpetent  evt 
dence  to  support  that  finding.    Several  of 
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the  cnntees  wan  pannltted  to  testlf;^  that 
tt  the  time  of  the  deUvery  of  the  deeds  EU- 
jab  Hnghea  and  his  wife  made  statements 
tnidhig  to  show  that  In  each  Instance  a 
preferential  gift,  and  not  an  advancement, 
was  Intended*  and  the  Inquiry  1b  thereon 
narrowed  down  to  the  question  whether  this 
testimony  should  hare  been  admitted.  Two 
obJecUons  are  made  to  It:  <1)  ^at  mijah 
Hughes  was  not  shown  to  be  the  agent  of 
his  wife  BO  far  as  to  make  bis  statements 
evidence  of  bn  Intentions;  and  (30  that  the 
witnesses  were  Incompeteat  under  the  stat- 
nte  forbidding  a  party  to  testify  In  his  own 
behalf  in  respect  to  any  transaction  had  per- 
aonally  by  him  with  a  poson  since  deceased, 
as  whose  heir  the  adverse  pan^  Claims. 
Gen.  8t  19(0,  |  4m  Probacy,  In  view  of 
an  the  drcumstasces  lOiown  by  the  evidence^ 
It  might  fairly  be  Inferred  diat  the  prctperty 
tadd  in  the  nune  of  Mib.  Hui^es  really  be- 
longed  to  her  hotband,  or  that  they  owned 
It  in  common.  Bat,  dlsregiirdlng  this  fea- 
ture of  the  matter,  time  was  snfilcient  evt- 
denoe  of  her  acqnlescoice  in  lils  conduct  of 
(he  business  relating  to  the  transfer  of  the 
property,  and  indeed  ot  her  Intrusting  Its 
manuemrat  to  him,  to  justify  an  Inference 
that  whatever  be  did  was  done  by  her  au- 
thority. 

The  grantees  in  the  deeds  were  manifest- 
ly incompetent  to  testify  concerning  any 
communication  made  to  them  personally  by 
the  grantors,  unless  their  dlsquaUflcstion  un- 
der the  statute  was  In  some  way  removed. 
They  were  in  ttie  first  instance  called  to  the 
stand  by  the  adverse  parties,  and  asked  what. 
If  anything,  they  paid  for  the  deeds.  They 
answered  that  they  paid  nothing.  We  think 
the  trial  court  correctly  held  that  by  this 
course  their  exponents  waived  the  objection 
to  the  testimony  complained  of,  under  the 
rule  announced  In  Nlocolla  t.  Esterly,  IS 
Kan.  S2,  where  tff  a  somewhat  similar  sit- 
uation It  was  said:  "Now  the  testimony  of 
the  plalntlft  In  his  own  b^alf  was  In  ref»< 
ence  to  the  same  transactions  of.  which  he 
had  testified  at  the  instance  of  the  defend- 
ant And  whUe,  If  tbe  defmdant  had  so 
chosen,  none  of  his  testimony  could  have 
beoi  admitted,  yet,  having  interrogated  the 
idalntlff  concerning  these  matters,  and  hav- 
ing obtained  some  of  the  facts  concerning 
them,  he  could  not  thereafter  object  to  the 
plalntUTs  giving  all  the  facts.  By  Introduc- 
ing part  he  opens  the  door  to  all.  Just  as 
a  party  may  not  Introduce  his  own  statement 
in  bis  own  behalf,  yet,  his  adTersary 
draws  out  part  of  a  conTersation,  he  may 
introduce  the  balance.  The  principle  Is  gen- 
eral that,  where  a  particular  witness,  or  a 
certain  kind  of  testimony,  may  be  excluded. 
If  the  party  who  had  tbe  right  to  Insist  np- 
OD  the  exclusion  waives  that  right,  and  blm- 
stif  calls  the  witness  or  introduces  the  testi- 
mony, he  cannot,  after  he  has  obtained  what 
he  desires,  Insist  upon  the  exclusion,  so  far 
at  least  as  to  prevent  a  full  development  of 


tbe  matters  whldi  he  had  partially  pre- 
sented." 

That  the  question  asked  by  the  adverse 
parties  was  framed  to  develop  merely  tbe 
negative  fact  that  the  deeds  were  not  exe- 
cuted tor  a  valuable  conslderatton  does  not 
affect  the  matter.  That  nothing  was  paid 
tm  the  conveyances  tended  to  fix  the  char- 
acter of  the  transactions  of  which  their  de- 
livery  formed  a  part  The  proponents  of  the 
questimi  which  dieted  proof  of  that  cir- 
cumstance cannot  complain  that  the  same 
witness  was  permitted  to  testify  to  anytblng 
said  or  done  in  connection  with  such  trans- 
actions that  might  throw  light  upon  tb^ 
real  nature.  A  quite  similar  situation  was 
presented  in  Nay  v.  Curler,  US  N.  Y.  675, 
21  N.  B.  696.  There  admtailstrators  sued  to 
recover  the  amount  of  a  loan  they  claimed 
their  inte^to  had  made  to  the  defOidant 
They  showed  ttiat  the  decedent  had  drawn  a 
check  to  the  defendant  who  had  received 
the  money  on  It  To  rebut  tiie  presumption 
that  the  cheek  was  glv«i  to  pay  a  debt  they 
them  called  the  defendant  to  tiie  stand,  and 
asked  him  whether  when  ,  it  was  drawn  the 
decedent  owed  him  anything,  receiving  a 
negative  answer.  The  detttidaiit  then  of- 
fered himself  as  a  witness  In  his  own  be- 
half, and  was  asked  by  his  connsd  to  state 
what  had  taken  place  between  blm  and  tbe 
decedent  The  question  was  excluded  as  ob- 
nffitious  to  the  statute^  and  this  ruling  on 
review  was  held  to  be  erroneous,  the  court 
using  this  language,  much  of  which  to  perti-. 
nent  to  the  facta  of  this  case:  "The  correct- 
ness of  tbe  ruling  exdudlng  the  defendant 
from  testifying  in  his  own  behalf  as  to  what 
took  place  between  the  Intestate  and  himself 
at  the  time  the  check  was  given  turns  upon 
the  point  whether  the  plalntifb,  asking 
the  defendant  on  their  examination  whether, 
on  the  day  tbe  check  was  given,  their  Intes- 
tate owed  blm  anything,  and  obtaining  an 
answer  In  the  negative,  thereby  gave  proof 
as  to  the  transaction  between  the  parties  at 
tbe  time  of  giving  the  checlc,  and  opened  the 
way  to  tbe  defendant  to  testify  thereto. 
♦  •  •  Tbe  cause  of  action.  If,  any,  arose 
out  of  the  giving  of  the  check,  and  wheth^ 
It  created  a  cause  of  action  depended  upon 
the  real  nature  of  that  transaction — wheth- 
er the  check  represented  a  loan,  gift,  or 
something  else.  The  check  on  Ita  face  im- 
ported a  personal  transaction  between  the 
parties  to  the  instrument  •  •  *  The  ma- 
terial Issue  was.  What  was  the  real  character 
of  that  transaction)  The  plaintiffs,  hy  call- 
ing the  defendant  and  proving  by  him  that 
I  tbe  intestate  owed  him  nothing  Wb«i  the 
I  check  was  given,  showed  that  the  transaction 
was  not  a  payment  and  by  eliminating  this 
element  characterized  the  transaction  as  a 
loan.  If  the  question  put  to  the  defendant 
by  tbe  plalntifTs  had  been  In  a  direct  form- 
as,  for  Instance,  'Was  the  check  given  for 
a  debt?* — DO  donbt  could  be  entertained  that 
the  question  would  have  been  concerning  the 
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trasaactios  between  the  puttes  when  the 
che<A  was  given;  and.  If  answered  In  the 
negative,  the  Haoe  would  have  been  <q»ened 
to  the  defmdant  to  show  what  the  transac- 
ti<m  was,  and  that  It  was  not  a  loan,  which 
would  be  the  preanmptlon  tat  the  absence 
of  further  explanation.  The  mere  form  ot 
the  qaestlon  can  make  no  difference  if  the 
Question  put,  in  substance,  called  for  an  af- 
flrmatUHi  or  negation  as  to  the  character  of 
the  transaction  in  question.  •  •  «  They 
could  not  call  the  defendant;  and  show  by 
him  that  there  was  no  debt,  and  c(niseqnent- 
ly  tbat  the  traiuactlon  was  not  the  payment 
of  a  debt,  and  preclude  him  frcan  testifying 
as  to  what  the  traxuwctton  was,  or  that  It 
was  not  that  which  the  evidence  given  by 
him  on  thMr  examination  presnmptlTely  es- 
tablished It  to  have  been.  •  •  •  The  ex- 
amlnatkm  of  the  d^endant  by  the  plalntlfb 
as  to  the  existence  of  a  debt  between  the  wit- 
ness and  the  intestate  when  the  cheek  was 
given  directly  bore  upon  the  nature  and 
character  of  the  transaction,  and  was  an  in- 
direct method  of  proving  the  transaction  lt> 
self.  TheSt  therefore^  mi^e  the  deftedant 
a  competent  witness  to  testify  in  Us  own 
behalf  as  to  tbe  same  transacthm.** 

It  Is  not  necessary  to  consider  the  compe- 
tency of  all  the  evidence  that  tended  to 
show  a  purpose  to  discriminate  i^ainst  the 
chlldr«i  to  whom  no  ptapaty  was  convey- 
ed, since  we  decide  fbat  a  part  of  It  was 
properly  admitted. 

Two  of  ttie  parties,  by  a  cross^titlon  in 
error,  ask  a  reversal  of  anothor  f«Unire  of 
the  Judgment,  baaed  on  a  finding  that  a 
conveyance  to  them  was  made  in  trust  To 
preserve  A>r  review  the  question  Involved  It 
was  necessary  that  they  should  have  pre- 
sented it  to  the  district  court  by  a  motion 
for  a  new  trial.  Only  one  motion  of  that 
character  was  filed,  and  It  was  made  only 
by  the  plalntlffB  in  orror  already  named. 
UndOT  these  drcumstences  we  cannot  ex- 
amine the  ruling  onnplalned  of  by  the  cross- 
petitioners. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(SL  Km.  W) 

BICKNBLL  et  al.  V.  AI/TMAN  «t  aL 
(Supreme  Court  of  Kansas.    Dec.  11,  1909.) 
CoBPOKATioNS  (8  226*)— Stookholdxbs— LlA- 

BIUTT. 

In  the  attseuce  of  legislation  od  the  subject 
the  liability  of  a  titoclcholder  to  the  creditors  ox 
a  corporation  ends  when  bis  stodt  has  been 
fully  paid  up. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Deci  Dis-  I 

Appeal  tram  District  Court  Barton  Coun- 
ty;  J.  W.  BrtnAerhofF,  Judge. 

Action  by  Oeoi^  Bictoiell  and  others 
against  J.  BL  Altnuuot  and  others.  From  a 
Judgment  overruling  a  demurrer  to  the  peti- 


tion, defendante  appeaL  Beversed,  with  di- 
rections. 

D.  A.  Banta,  fior  app^anti. 

PBB  CURIAM.  Several  stotftholders  ot  a 
Kansas  corporation  whidi  was  organised  in 
1905  guaranteed  Ito  notes,  and,  on  ite  default; 
were  compelled  to  pay  them.  The  corpora- 
tion b^ng  Inac^vwit  Ite  affairs  wen  wound 
up  by  a  receiver.  Some  of  the  stockholders, 
ln(duding  the  gnarantm  <^  ttie  notes,  volun- 
tarily contributed  an  amount  equal  to  tb^ 
stock  to  Increase  the  fund  from  which  the 
corporate  debte  wen  to  be  paid.  The  assete 
of  the  corporation,  with  this  increase,  being 
insufficient  to  meet  Ito  obligations,  the  guar- 
antors bron^t  action  against  the  stockhold- 
ers who  had  refused  to  make  any  such  con- 
tributions, seeking  to  recover  from  each  a 
sum  equal  to  the  amount  of  his  stock  (which 
was  fully  paid  up)  so  far  as  might  be  neces- 
sary for  their  own  reimbursement  The  trial 
court  overruled  a  dnnurrer  to  a  petition  stat- 
ing these  facts,  and  the  defendant  appeals. 

The  present  Constitution  limits  the  liabil- 
ity of  stockholders  for  the  debte  of  a  cor- 
poratiim  to  the  amount  of  their  stock.  Lews 
1905,  p.  906,  c.  642.  In  1905,  when  the  cor- 
poration in  question  was  created,  the  former 
constitutional  provision  (original  section  2, 
art  12)  relating  to  an  additional  liability  was 
still  In  force,  but  was  not  self-operating,  and 
required  an  act  of  the  Legislature  to  give  it 
effect  Woodworth  v.  Bowles,  61  Kan.  569, 
60  Pac.  831.  All  the  statutes  on  the  subject 
had  been  repealed.  Laws  1903,  p.  284,  c  IGZ. 
In  the  absence  of  any  legislation,  the  stock- 
holder's responsibility  to  the  creditors  of  the 
corporation  ended  when  his  stock  had  been 
fully  paid  up.  10  Cyc.  649.  The  petition 
therefore  stated  no  cause  of  action. 

The  Judgment  Is  reversed,  with  dlrectimw 
to  sustain  the  demurrer. 

(89  Kmn.  78S> 

Ex  parte  HANSON. 
(Supreme  Court  of  Kansas.   Oct  9,  1909.  Be- 
hearlDg  Deoied  Nov.  20,  1909.) 

1.  Contempt  (|  84*)— Powbb  to  PnniSH— 
Pbobatx  Coubts. 

Bvery  probate  court  In  this  state  Is  a 
court  of  record,  and  has  inherent  power  to 
puoisli  Bummarily  for  contempt  persons  who  in 
open  court  refuse  to  comply  with  its  lawful 
orders,  or  in  any  manner  impede  or  embarrass 
the  orderly  transaction  us  business;  and 
this  power  ezlste  Independent  ot  any  statute. 

[Ed.  NoteiT-For  other  cases,  see  Contanpt. 
Cent  Dig.  I  104;  Dec  Dig.  I  84.*] 

2.  WrrNEssEs  (S  21*)— Bsfubai,  to  THmrr— 
Contempt. 

A  person  who  is  present  in  open  court  In 
tiie  capacity  ot  a  witness  and  refnsea,  when 
ordered  by  the  court,  to  answer  a  pertinent  qnes- 
tion  concerning  the  matter  being  InvestlffKted 
is  guiltf  of  contempt,  for  whid  he  may  be 
sammanly  fined. 

[Ed.  Note. — For  other  cases,  see  Wltoe 
Cent  Dig.  I  39:  Dec.  Dig.  {  21.*] 
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B.  Wirmasn  (|  21*)  —  Cortxicft  —  Pditibh- 

MBNT— Flin~-GHF0B0E1IEITT. 

Where  a  witness  is  guilt;  of  contempt,  and 
Is  fined  ander  circumstances  as  above  iaaicated, 
and  refuses  to  pay  the  fine  as  ordered,  he  ma; 
be  committed  to  jail,  thm  to  remain  nntil 
micfa  fine  is  paid  and  the  qnestion  ancwered. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  6  8»;   Dec  DigTl  ZL*! 

(SyUabos  by  the  Coart.) 

Original  proceeding  for  writ  of  habeas 
corpus  by  John  P.  Hanson  against  the  sher- 
iff of  McPherson  county.   Petition  dismissed. 

John  F.  Hanson,  for  petitioner.  Frank  O. 
Johnson,  for  respondent 

GRAVES,  J.  This  Is  an  original  proceed- 
ing In  this  court  for  a  writ  of  halwas  cor- 
pus, prosecuted  by  John  F.  Hanson,  who  Is 
confined  In  the  Jail  of  McPherson  county 
upon  a  commitment  Issued  by  the  probate 
court  of  that  county  for  contempt  It  ap- 
pears that  the  petitioner  was  present  In  the 
probate  court,  where  a  trial  was  In  progress 
between  an  administrator  of  an  unsettled  es- 
tate and  persons  holding  claims  against  the 
estate  which  the  administrator  was  con- 
testing. The  petitioner,  who  Is  an  attorney, 
had  been  the  adviser  of  the  administrator  of 
the  estate,  and  had  books  and  papers  In  his 
possession  deemed  to  be  Important  as  evi- 
dence In  the  controversy  before  the  court 
In  the  course  of  tbe  trial  be  was  called  as 
a  witness,  and,  after  being  duly  affirmed, 
was  asked  If  he  had  any  books  or  papers 
pertaining  to  said  estate  In  hts  possession, 
to  which  the  witness  refused  to  answer. 
The  court  then  adjudged  him  guilty  of  con- 
tempt snd  assessed  a  fine  against  him  of 
$25,  and  ordered  It  to  be  paid  at  once,  which 
the  petitioner  refused  to  do.  The  court  then 
committed  him  to  the  custody  of  the  sheriff 
nntU  such  fine  was  paid  and  the  answer 
made  to  the  qnestitm  propounded.  The  wit- 
ness still  refuses  to  answer  the  question  or 
pay  the  fine. 

The  petltloner'B  claim  tor  relief  Is  based 
entirely  upon  the  theory  that  the  power  of 
the  court  to  punish  for  contempt  is  given 
by  the  statute,  and  that  such  power  is  ex- 
clusive. He  further  contends  that  the  stat- 
ute does  not  authorize  commitment  for  non- 
payment of  a  fine  assessed  for  contempt 
The  brief  is  devoted  to  a  discussion  of  tbe 
statute  relating  to  contempts,  and  it  is  con- 
tended that  the  action  of  the  probate  court 
was  not  within  such  statute.  In  the  view  we 
have  taken  much  of  this  discussion  Is  Im- 
material, as  we  do  not  concur  in  the  as- 
sumption that  a  probate  court  Is  without 
power  to  punish  for  contempt  except  as  con- 
ferred hy  the  statute.  The  probate  court  In 
this  state  Is  created,  and  its  Jurisdiction  fix- 
ed, by  section  8,  art  3,  of  the  Constitution, 
which  reads:  "There  shall  be  a  probate 
court  in  each  county,  which  shall  be  a  court 
of  record,  and  have  such  probate  Jurisdic- 


tion and  care  of  estates  of  deceased  per- 
sons, minors,  and  persons  of  unsound  minds, 
as  may  be  prescribed  by  law.  •  *  • "  It 
will  be  seen  from  this  that  a  probate  court 
in  this  state  Is  a  court  of  record,  and  has 
Jurisdiction  of  the  estates  of  deceased  per^ 
sons.  In  the  case  of  Howbert  v.  Heyle,  47 
Kan.  68,  27  Pac.  116,  this  court  said:  "It 
must  be  remembered  that  the  probate  court 
in  this  state  is  a  court  of  record  (Const  art 
S,  I  8;  Act  Relating  to  Probate  Courts,  S  1 
[Cen.  St  1901,  I  1974]);  and,  while  It  has 
Jurisdiction  only  of  particular  classes  of 
things,  such  as  the  care  of  the  estates  of 
deceased  persons,  minors,  and  persons  of  un- 
sound mind,  yet  it  has  general  Jurisdiction 
of  these  things."  This  was  repeated  in  the 
case  of  Higglns  v.  Reed,  48  Kan.  280,  29  Pac. 
389.  In  9  Cyc.  p.  26,  it  is  said:  "Independ- 
ent of  authority  granted  by  statute,  courts 
of  record  of  superior  Jurisdiction,  whether 
civil  or  criminal,  possess  Inherent  power  to 
punish  for  contempt  of  court  Such  power 
Is  essential  to  the  due  administration  of 
Justice,  and  the  Legislature  cannot  take  it 
away  or  abridge  It  although  It  may  regulate 
Its  use.  Statutes  conferring  the  power  are 
simply  declaratory  of  the  common  law."  In 
7  Am.  &  Eng.  Bncy.  of  Law  (2d  Bd.)  It  Is 
said:  **When,  however,  the  court  Is  a  crea- 
ture of  the  Constitution,  tbe  better  opinion 
seems  to  be  that  it  cannot  by  legislative  en- 
actment be  shorn  of  Its  inherent  right  to 
punish  for  contempts;  nor  can  the  Legisla- 
ture abridge  that  right  although  It  may 
regulate  its  exercise.  The  Constitution  may 
confer  on  the  Legislature  the  pt^wer  to 
abridge  the  right  of  courts  created  by  the 
Constitution  to  punish  for  contempts,  but  In 
only  a  very  few  states  of  tbe  Union  has  that 
been  done."  In  the  case  of  In  re  MUling- 
ton.  24  Kan.  214,  this  court  said:  "Courts 
of  record  have  an  Inherent  power  to  punish, 
for  disorderly  conduct  in  the  courtroom,  re- 
sistance of  their  process,  or  any  other  In- 
terference with  their  proceedings  which 
amounts  to  actual  contempt"  State  t. 
Thomas,  74  Kan.  360,  86  Pac.  499.  In  the 
case  of  State  v.  Judge,  etc.,  45  La.  Ann.  1250, 
14  South.  310,  40  Am.  St  Rep.  282,  it  Is  said: 
"The  power  to  punish  for  contempts,  actual 
or  constructive.  Is  Inherent  In  all  courts  of 
record,  and  Is  essential  to  the  preservation 
of  order  In  all  Judicial  proceedings."  In  the 
case  of  In  re  Shortridge,  99  CaL  526,  34  Pac. 
227,  21  L.  R.  A.  755,  37  Am.  St  Rep.  78,  the 
court  In  the  opinion,  said:  "No  authority 
has  been  found  which  denies  the  Inherent 
right  of  a  court  In  the  absence  of  a  limita- 
tion placed  upon  It  by  the  power  which 
created  It  to  punish  as  a  contempt  an  act — 
whether  committed  in  or  out  of  its  presence 
— ^whlch  tends  to  Impede,  embarrass,  or  ob- 
struct the  court  In  tbe  discharge  of  Its  du- 
ties. It  is  a  doctrine  which  Is  admitted  in 
all  its  rigor  by  American  courts  evorywhere, 
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4nd  does  not  need  the  rapport  of  foreign  an- 
thorltlea,  based  upon  the  fiction  that  the 
majesty  of  the  klng>  represented  in  the  per- 
sons of  the  Judges,  Is  always  present  In  the 
court.  It  is  fonnded  upon  the  principle — 
which  la  coeval  with  the  existence  of  the 
courts,  and  as  necessary  as  the  right  of  self- 
protection— that  It  is  a  necessary  Incident 
to  the  execntlon  of  the  powers  CMiferred 
npon  the  court,  and  la  necessary  to  main- 
tain Its  dignity,  If  not  Its  very  existence.  It 
exists  Independent  of  the  statute." 

The  case  of  Hale  t.  State  decided  by  the 
Supreme  Court  of  Ohio,  and  reported  In  55 
Ohio  St  210,  45  X.  E.  199,  36  L.  B.  A.  254, 
80  Am.  St  Rep.  691,  is  a  leading  case  npon 
this  subject  In  that  case  the  court  decid- 
ed: "The  General  Assembly  Is  without  au- 
thority to  abridge  the  power  of  a  court  cre- 
ated by  the  Constitution  to  punish  contempts 
summarily,  such  power  being  Inherent  and 
necessary  to  the  exercise  of  Judicial  func- 
tlona;  and  sections  6806,  6907,  Rev.  St  1890, 
will  not  be  so  construed  as  to  Impute  to  the 
General  Assembly  an  Intention  to  abridge 
such  power."  In  the  opinion  it  Is  said:  "In 
the  case  before  as  a  court  created  by  the 
Constitution  punished  summarily  as  for  a 
contempt  one  guilty  of  a  wrongful  act  which 
interfered  with  the  exercise  of  Its  Jurisdic- 
tion. Upon  a  careful  examination  of  the  re- 
ported cases  we  find  but  one  which  seems  to 
deny  its  power  to  do  so."  This  case  in  36 
L,  R.  A.  254,  has  exbausttTe  notes  append- 
ed, containing  the  citations  of  many  au- 
thorities additional  to  those  cited  in  the 
opinion.  It  may  be  safely  assumed  that 
these  c&ses  indicate  a  general  concurrence  of 
courts  In  the  proposition  that  every  court 
created  by  the  Constitution,  which  Is  not 
limited  by  that  Instmment  in  this  respect 
possesses  inherently  full  power,  to  enforce 
Its  orders,  protect  its  dignity,  preserve  good 
order,  and  to  that  end  may  administer  pun- 
ishment for  contempt;  and  this  power  ex- 
ists independently  of  any  statute.  As  pro- 
bate courts  are  created  In  this  state  by  the 
Constitution,  they  fall  within  the  foregoing 
category. 

The  petitioner  attacks  the  whole  proceed- 
ing as  void  because  not  In  accordance  with 
sections  330,  331,  and  332  of  the  Code  of 
Civil  Procedure  (Gen.  St  1901.  H  47T8.  4779, 
4780).  If  these  sections  were  Intended  to 
apply  to  courts  of  record,  they  are  not  con- 
trolling. The  court,  Independent  of  this  stat- 
ute, had  full  power  to  make  the  orders  of 
which  complaint  is  made.  If  courts  were 
limited  in  their  power  to  enforce  proper  or- 
ders as  urged  here,  contumacious  witnesses 
could  effectually  im[>ede  and  embarrass  them 
to  such  an  extent  as  practically  to  prevent 
the  administration  of  justice.  The  petition- 
er was  In  the  wrong.  He  should  have  an- 
swered the  question,  and  if  the  evidence  de- 
sired was  in  bis  possession,  and  material, 


he  should  have  Toluntarfly  produced  It 
Members  of  the  bar  are  not  expected  to  em- 
barrass courts,  but  rather  to  aid  them  In 
the  discharge  of  their  difficult  duties.  If 
an  attorney,  in  his  zeal  for  a  client  or  In  the 
excitement  of  the  occasion,  should  overstep 
professional  propriety  or  violate  his  duty  as 
a  wltnew  In  open  court  he  should  retrace 
the  steps  so  taken  at  the  earliest  opportUf 
nlty. 

We  are  unable  to  grant  the  relief  prayed 
for.  The  petitioner  Is  remanded  to  the  sher- 
iff, In  whose  custody  be  was  when  this  pro- 
ceeding was  commenced,  and  the  costs  of 
this  application  are  taxed  to  the  petitioner. 
All  the  Justices  concurring. 

m  Kan.  tm 

EI6BY  T.  HENSBL. 

(Supreme  Court  of  Kansas.   Dec  11,  1909.) 

QUIBTINQ  TlTLS  (%  42*)— AMERDiaNI  OT  A«- 
SWEB. 

K.  sued  H.  and  several  others  to  quiet  title 
to  several  tracts  of  land,  incladii^  die  north- 
east quarter  and  the  northwest  quarter  of  a 
certain  section.  A  judgment  was  rendered  for 
the  plaintiff  on  service  by  publication.  On 
motion  of  H.  alone  the  Judsnient  was  oi)«ied  as 
to  him;  his  answer  claiming  title  only  to  this 
northeast  quarter.  After  the  expiration  of  the 
three-year  period  for  opening  each  judgments, 
H.  was  allowed  to  amend  hw  answw  by  nb- 
fltitnting  "northwest"  for  **noTtheast,"  to  cor- 
rect a  mlBdescription  of  the  land  claimed.  As 
H.  had  been  sued  in  respect  to  his  claim  to  the 
northwest  quarter,  and  oe  had  no  title  to  the 
northeast  quarter,  the  amendment  preserved  the 
identity  of  H.'s  defense  and  counterclaim  to  the 
subject  of  the  action  l>etween  the  parties  affect- 
ed, and  was  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Quietinc  Ti- 
tle, Cent.  Dig.  S  83 ;  Dec.  DS*  |  fi.*] 

(Syllabus  by  the  Conrt) 

Brror  from  District  Court,  Seward  Ckmn- 
t7;  WUIlam  H.  Tbtsnpson,  Judge. 

Action  by  John  W.  Eibl^  against  John  7. 
Hensel  and  others.  Judgment  for  plaintiff 
and  defendant  Hensel  thereafter  moved  to 
set  aside  the  Judgment  Motion  granted,  and 
judgment  fbr  defendant  Hensel  Plaintiff 
brings  error.  Affirmed. 

y.  H.  GrlDstead,  for  plaintiff  in  error.  B. 
F.  Milton,  Kos  Harris,  and  T.-  Harris,  for 

defendant  in  error. 

BENSON,  J.  A  Judgment  was  rendered  on 
service  by  publication  against  John  F.  Hen- 
sel and  others,  quieting  title  to  the  northwest 
quarter  and  the  northeast  quarter  of  a  cer- 
tain section  and  other  lands.  Within  the 
time  allowed  by  the  statute  Hensel  filed  his 
motion  to  open  the  Judgment  aud  asked  for 
leave  to  defend  under  section  77  of  the  Civil 
Code  (Gen.  St.  1901,  8  4511).  Notice  was  giv- 
en and  an  answer  filed.  This  motion  was 
sustained,  and  an  order  was  made  that  the 
judgment  "be  set  aside  and  opened  up  as  to 
the  defendant,  John  F.  Hensel."  The  answer 
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pleaded  that  Hensel  was  the  owner  and  en- 
titled to  the  possession  of  the  north<Mist  qcuur* 
tor  (tf  a  section  named  In  the  petition;  that 
the  plaintiff  unlawfully  kept  him  out  of  the 
posseseion,  and  prayed  for  the  recovery 
thereof.  A  reply  was  filed,  and  the  acti<Hk 
was  tried  after  the  expiration  of  the  three- 
year  period  of  limitation  named  in  the  stat- 
ute: On  the  trial  the  following  collogny  took 
place :  "Defendant's  Attorney :  I  presume 
you  will  concede  that  the  patent  Is  on  rec- 
ord to  Mr.  Hensel?  PlaintifTs  Attorney:  No, 
sir ;  I  do  not  In  fact,  I  say  that  he  has  not, 
and  never  had,  any  title  whatever  to  this 
quarter  of  land.  The  Court:  Well,  that,  of 
course,  will  necessitate  a  fall  line  of  proof. 
Defendant's  Attorney:  If  the  court  please, 
to  end  the  discussion  here,  I  understand  now 
what  all  of  the  trouble  Is.  it  seems  that  in 
my  answer  I  hare  misdescrlbed  tlie  pr(^>er- 
ty,  and  given  It  as  tlie  northeast  Instead  of 
ttw  northwest.  1  aik  permission  now  to 
amend  my  answer  by  making  it  'northwest 
Instead  of  'northeast'  Plalntlfl'ft  Attorn^ : 
We  object  to  any  amendment  at  this  time, 
your  bimor.  for  the  very  good  reason  that 
fba  time  within  whi<!h  he  might  <qpen  up  the 
Jndgmoit  as  to  any  Interest  be  might  have  ex- 
pired on  the  601  day  of  October  last,  and  If 
he  baa  opened  up  the  Indgment  as  to  the 
wnmg  quartor  of  land,  he  cannot  now  come 
In  and  <^)en  up  Judgment  as  to  a  different 
quarter  of  land.  Tlw  Court:  I  wUl  permit 
the  amendmoit,  and  proceed  to  trial  as  to 
the  interest  of  tlie  defendant  Hensel,  in  that 
suit"  Abstract,  p.  6.  Tlie  trial  proceeded, 
and  Hensel  recovered  Judgment  for  the  pos- 
session <tf  the  nortliwest  qnarter  described 
In  the  amendment.  The  allowance  of  the 
amendment  Is  assigned  as  error.  The  argu- 
ment is  that  the  amendment  dianged  the 
counterclaim,  and  was  In  effect  a  new  cause 
of  action  in  favor  tbe  defendant,  and  was 
b^ond  the  power  tjit  the  court  to  allow,  after 
the  expiration  of  tbe  three-year  period. 

The  defendant  was  the  owner  of  the  north- 
west quarter,  and  did  not  claim  any  interest 
in  the  northeast  quarter.  It  is  manifest  that 
he  intended  to  describe  the  land  to  which  he 
claimed  title,  and  it  must  have  been  this 
dalm  that  the  plaintiff  sought  to  have  deter- 
mined when  be  made  Hmsel  a  dtfendant 
If  but  one  tract  had  been  described  in  the 
petition,  and  but  one  adverse  claimant  had 
been  named  as  dtfendant,  the  right  to  per^ 
mlt  tbe  amendment  could  not  have  been  se- 
riously questioned.  The  fact  that  other  lands 
were  included,  and  that  other  dtfendants 
who  claimed  tbe  other  tracts  were  made  de- 
fendants, does  not  change  tbe  situation  as  to 
this  tract  and  this  defendant  This  is  not  a 
case  where  on  attempt  Is  made  by  amend- 
ment to  litigate  an  entirely  different  cause 
of  action.  On  the  contrary,  the  omsidmeDt 
was  allowed  in  order  that  the  very  claim 
against  this  defendant  in  ree{)ect  to  which 


be  had  been  sned  might  be  determined.  If 
this  were  an  original  action  to  recover  a  par- 
ticular tract  of  land,  and  an  amendnieut  had 
been  proposed  substituting  a  diCferent  tract 
after  the  period  of  limitations  for  such  ac- 
tions had  elapsed,  a  different  question  would 
have  been  presented.  Here  the  defendant's 
(Hensel's)  claim  to  the  very  land  described  In 
the  amendment  was  the  plalntUTs  only  cause 
of  action  against  him.  The  .  Identic  of  this 
cause  of  action,  and  of  the  defendant's  coun- 
terclaim with  respect  to  the  same  subject  of 
action  were  both  preserved  by  the  amend- 
ment The  amendment  was  in  furtherance 
of  Justice,  and  was  properly  allowed.  Gen. 
St  1901,  i  4578  (Civ.  Code,  |  13«;  Code 
Olv.  Proc.  1909,  8  140 ;  K.  P.  By.  Co.  v.  Kun- 
kel,  17  Kan.  145 ;  Taylor  v.  Atchison,  T.  &  3. 
r.  Ry.  Co.,  64  Kan.  S88.  68  Pac.  691;  Huckle- 
brldge  V.  Railway  Co.,  66  Kan.  443,  71  Pac. 
814;  Kennett  v.  Van  Tassell,  70  Kan.  Sll, 
79  Pac.  665 ;  Stevenson  Mu^ett  10  N.  H. 
338,  34  Am.  Dec.  155 ;  Walker  v.  Fletcher,  74 
Me.  142 ;  Mann  v.  Schroer,  SO  Mo.  306. 

The  Judgment  Is  affirmed.  All  tbe  Justices 
concurring. 

(81  KOD.  422) 

BANKERS'  DEJPOSIT  GUARANTY  &  SURB)- 
TT  CO.  V.  BARKIS,  Superintendent 
of  Insarance. 
(Sapreme  Court  of  KanBas.    Dec  11,  1909.) 

1.  Insubaitob  (I  82*)— iNnEwwnT  Instjbancs 
— Inoobfobatioit~-Gttaiu.htt  CoifPAirr. 

Hie  provislona  of  section  1,  c  150,  p.  228. 
Laws  190S,  relating  to  tbe  incorporanon  of 
Burety,  fidelity,  and  goaranty  companies,  are  by 
necesBaiy  Inference  applicable  to  the  incorpo- 
ration of  companies  organized  In  tbis  state  for 
the  patpose  of  guaranteeing  the  payment  of 
deposits  in  state  and  natioul  batus, 

[Bd.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  I  87;  Dee.  Dig.  |  82.*] 

2.  iRStTBANCE  (|  S*)  —  GnABANTEEINa  BAITE 

Diposrra. 

All  of  the  steps  to  be  taken  and  all  the 
requirements  to  be  met  to  entitle  a  company 
wfalctt  has  been  granted  a  charter  lij  the  charter 
board  of  the  state  for  such  purpose  to  obtain  a 
certificate  of  authority  to  do  business  in  th^ 
state  are  prescribed  in  section  3  of  tbe  above 
act  (Acta  1905,  p.  223,  a  159),  and  hi  sections 
3419,  3421,  and  ^422.  Gen.  St.  1901,  which  by 
reference  in  tbe  act  of  1905  are  applicable  in 
connection  therewith. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  5;  Dec.  Dig.  i  5.*] 

3.  INSUBANCB  (S  6*)— GnABANTT  iHsmAlTGH 
GOKFAirr—lBSaB  of  GEBTtnOAXB. 

When  tbe  coiporation  organized  for  such 
purpose  has  complied  with  all  the  prereqnlsEte 
statntory  requirements,  it  la  tbe  duty  of  the 
superintendent  of  insurance  to  furnish  tbe  com- 
pany with  a  certificate  of  authority  for  It  to 
commence  the  business  proposed  in  the  charter 
(Gen.  St.  1901.  %  S422),  and  such  superintendent 
has  no  discretion  to  impose  any  other  require- 
ment as  a  condition  precedent  to  the  Issuance 
of  such  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  5;  Dec.  Dig.  i  S.*] 

(Syllabus  by  tbe  Court.) 
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4.  Words  ahd  Phkases— "Dutt." 

"Dntr"  is  that  wbMt  one  ta  teiuid  or  un- 
der obligation  to  do  (ddng  Wordi  and  Pbrues, 
vol.  8,  p.  2284). 

Application  by  the  Bankers'  D^oslt  Guar- 
anty &  Snr^  Company  for  writ  of  manda- 
mus to  Charles  W.  Barnes,  Superintendent 
of  Insarance  <it  tb»  State  of  Kanias.  Writ 
allowed. 

John  B.  Hesttlnl  and  X  W.  Oleed,  for  plaln- 
tUf .  r.  &  Ja<±son,  tor  dtf  endant 

SMITH,  J.  The  plaintiff  corporation  pro- 
cured from  the  state  charter  board  a  chai> 
tsr,  which  spedfled,  among  other  purposes  of 
file  corporation,  the  following:  "To  guaran- 
tee the  fidelity  of  persons  holding  offices  of 
irabUc  or  private  trust,  to  execute  and  gnar^ 
antee  bonds  and  undertakings  in  Judicial  pro- 
ceedlngSt  and  to  guarantee  the  faithful  per- 
formance of  any  and  all  public,  official  and 
private  duties.  It  being  the  purpose  and  In- 
tent of  said  corporation  to  insure  and  guaran- 
tee payment  of  deposits  in  state  and  national 
banks  to  tfa^  depositors.  *  *  *'"  After 
obtaining  such  charter,  the  company  applied 
to  the  superintendent  of  insurance  for  a 
cwtlflca^  of  authority  to  do  business  in  the 
state.  The  superlntendfait  refused  the  ap- 
pllcatl<m  and  assigned  several  reasons  there- 
for. On  the  filing  of  the  application  by  the 
company  in  this  court  for  a  writ  of  manda- 
mus to  compel  the  Issuance  of  the  autliority, 
an  alternative  writ  was  allowed,  and  the 
Biverlntendent  thereafter  filed  bis  answer,  In 
which  he  admits  that  the  objections  which 
he  made  In  refusing  to  allow  the  application 
had  been  rraioved,  except  one,  namely,  that 
the  laws  do  not  permit  the  Incoiporation  of 
a  company  for  the  purposes  for  which  the 
plaintiff  was  Incorporated.  In  his  answer  he 
makes  the  further  objection.  In  substance: 
That  in  the  charter  there  is  no  limit  to  the 
rate  of  Interest  which  may  be  charged  by  the 
banks  the  paymoit  of  whose  deposits  are  to 
be  guaranteed;  that  he  believes  that  much 
harm  might  result  to  the  persons  participat- 
ing therein,  either  as  insured  or  insurer,  and 
to  the  people  of  the  state,  unless  such  busi- 
ness Is  carefully  and  strictly  regulated,  and 
the  risks  undertaken  by  the  Insurer  be  care- 
fully selected  under  reasonable  regulations 
strictly  enforced;  that  he  believes  he  has 
authority  as  such  superintendent  in  the  ex- 
ercise of  his  discretion  to  provide  rules  for- 
bidding the  company  to  accept  risks  and  in- 
sure the  deposits  of  any  bank  whidi  accepts 
deposits  bearing  a  greater  rate  of  interest 
than  3  per  cent,  per  annum;  that  he  believes 
it  to  be  his  duty  to  Impose  such  s  regulation 
upon  the  pl&intlff  company,  or  any  other  com- 
pany transacting  such  business  within  the 
atat&  The  superintendent  further  asks  that 
he  be  not  required  to  furnish  the  plaintiff 
wltii  the  certificate  of  authority  prayed  for 
If  the  court  shall  find  that  the  plaintiff  Is 
lecall7  tnoorporated,  unlefls  he  further  be  al- 


lowed to  prescribe,  as  a  condition  preced^t 
to  the  Issiiance  of  such  writ  of  antborlty,  such 
regulation  In  regard  to  the  rate  of  intwest 
to  be  charged  by  banks  accepted  as  risks. 
The  Attorney  General  Intervenes  on  behalf 
of  the  state  and  objects  to  the  allowance  of 
a  peremptory  writ  of  mandamns  on  substan- 
tially the  same  grounds  as  are  urged  hy  ttie 
superintendent  of  Insurance. 

To  determine  whether  the  plaintiff  was 
entitled  to  the  charter  issued  to  it,  we  are 
referred  to  chapter  159,  p^  223,  Lews  1906, 
section  1  of  which  reads  as  follows;  "^at 
in  addition  to  the  purposes  for  which  corpora- 
tions may  be  formed  und^  existing  laws  of 
this  state,  private  corporations  D»y  also 
be  formed  for  the  purpose  of  guaranteeing 
the  fidelity  of  persons  holding  offlces  of  pub- 
lic or  private  trust,  to  execute  and  guarantee 
bonds  and  undertakings  In  Judldal  proceed- 
ings, and  to  guarantee  the  faithAil  perform- 
ance of  any  and  all  puUic^  oflSdal  or  ^vate 
duties."  On  reading  this  seetloa  It  will  be 
observed  that  It  authorizes  Hie  formatlOB  of 
private  corpomttoni  for  three  separate  and 
distinct  poiposes  otiier  than  tbe  purpoesB 
for  which  corporations  may  be  formed  nsder 
tbe  tben  uletlnc  lawe  of  the  states  namdy: 
rirst,  "for  the  purpose  of  guaranteeing  the 
fld«Ilt7  of  perscHu  boldlnc  offlcee  of  public 
or  private  tnut"  This  dause  rdates  exdn- 
sively  to  persona  holding  offlces  of  public  or 
private  tnnt  Second,  "to  execute  and  guar- 
antee bonds  and  undertakings  In  Judicial  pro- 
ceedings.** Under  this  clause  the  b<»id  or 
undertaking  in  a  Judicial  mwceedlng  of  a  per- 
son, oopartnersblp,  or  corporation  m^t  be 
guaranteed.  Third,  "and  to  guarantee  the 
folthfnl  performance  of  any  and  all  public, 
official  or  private  duties.**  This  provision  is 
very  broad.  It  is  difficult  to  conceive  of  a 
breach  of  duty  whldi  might  result  in  mone- 
tery  loss  which  may  not  be  insured  under 
this  provision,  whether  the  duty  rested  upon 
individuals  or  assocIationB.  The  word  "duty" 
is  defined  in  Words  and  Phrases  Judicially 
Deflned.  vol.  8.  p.  22S4:  "One's  duty  Is  what 
one  Is  bound  or  under  obligation  to  do.'*  Ac- 
cepting this  as  a  correct  definition,  and  ap- 
plying It  to  the  third  clause,  it  seems  to  au- 
thorize the  formation  of  a  corporation  to 
guarantee  the  performance  by  any  person, 
corporation,  or  assodatiott  of  persons  of  any 
and  all  public,  official,  or  private  obligations 
which  are  legally  assumed  or  Imposed  by  law 
upon  such  person,  corporation,  or  association 
and  the  breach  of  which  may  result  In  a 
monetery  loss.  One  of  the  prlndiui  purposes 
of  a  bank,  either  steto  or  national.  Is  to 
receive  deposlte  of  money  from  perscms,  coi^ 
poratlons,  or  associations,  and  to  repay  such 
deposit  on  demand,  or  at  such  time  as  may 
be  agreed  upon.  This  Is  unquestionably  a 
private  duty  of  the  bank,  and  we  think  that 
the  section  of  the  stetute  In  queetl<m  by  nec- 
essary Inference  authorizes  the  formathm  of 
a  corporaUcu  for  the  purpose  of  Insuring  and 
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gnarantAelng  the  payment  of  d^wslts  In  state 
and  national  banks  to  their  depositors. 

The  superintendent  of  Insurance  Is  the 
head  of  one  of  the  execntlre  branches  of  the 
state  govemment,  and  as  such  In  many  mat- 
ters pwtalDlng  to  his  departmrat  is  ezprese- 
ly  granted  by  statute  great  latitude  of  dis- 
cretion, and  In  certain  other  matters  by  rea- 
sonable Implication  he  has  also  great  latltnde 
.of  discretion.  The  office  of  snperlnteudent  of 
Insurance  la  created  by  statute,  and  the  ex- 
tent of  the  powers  and  the  limitations  there- 
of  is  to  be  determined  by  the  provisions  of 
the  statute,  construed,  of  course,  liberally 
for  the  purpose  of  enabling  this  departmoit 
effectively  to  discharge  the  dntles  assigned 
to  it  To  determine  intelllgentiy  therefore 
whether  the  superintendent  of  Insurance  has 
the  power  to  prescribe  any  requirement  as 
a  condition  precedent  to  the  issuance  of  the 
certificate  <^  authority  prayed  for  by  the 
plalntifF.  we  must  consult  the  statute  appli- 
cable thereta  Section  8,  c.  159,  p.  223,  IJawB 
1906,  reads  as  follows:  "Upon  being  granted 
a  charter  by  the  charter  board,  such  corpora- 
tion shall  not  transact  any  business  in  the 
stats  until  it  shall  hare.  In  addition  thereto, 
compiled  with  the  laws  of  this  state  govern- 
ing life  insurance  companies  so  far  as  appli- 
cable, and  shall  obtain  from  the  snperlntend- 
«nt  of  Insurance  . authority  to  do  business  in 
tlM  same  manner  and  upon  payment  of  the 
same  fees  required  of  life  insurance  compa- 
nies organized  under  the  laws  of  this  state." 
The  laws  of  this  state  governing  life  Insur- 
ance companies  to  which  reference  is  made 
In  the  forcing  section  are  sections  3419, 
3420,  8421.  and  8422,  Gen.  St  1901,  which 
read  as  follows: 

"Sec.  3419.  Every  company  or  corporation 
formed  or  orgaxiized  pursuant  to  chapter  23 
«f  the  General  Statutes  of  1868  for  the  pur^ 
pose  of  making  Insurance  on  the  lives  of  In- 
dividuals shall  file  in  the  office  of  superin- 
toadent  of  insurance  a  copy  of  its  charter, 
doly  certifled  by  the  secretary  of  state,  and 
11;  shall  also  file  a  coj^  of  Its  by-laws,  which 
shall  set  forth  the  number  of  its  directors 
«r  trustees,  which  shall  not  be  less  than  five 
nor  more  than  twenty-flve,  and  the  manner 
of  tHectiog  the  same,  and  their  term  of  office 
respectively,  a  majorl^  of  whom  shall  be 
citizens  of  this  stat^  the  ttmes  of  holding 
Sections,  and  the  manner  of  filling  vacancies. 
And  wveey  such  company  shall  ttiereafter 
have  power  to  make  insurance  on  lives  of 
•  IndMdnals,  and  every  assurance  pertaining 
thereto  or  connected  therewith,  and  to  grant 
pnrchase  and  dhqiose  of  annultlea  and  endow- 
ments of  evwy  kind  and  description  what- 
ever. 

"Sec.  8420.  Whwever  tlie  owporators  shall 
file  such  dUiTter  and  by-laws  with  the  su- 
perintendent of  the  insurance  department 
they  shall  cause  notice  of  their  incorpora- 
tion and  the  names  and  residraces  of  tbelr 
directors  and  their  place  of  business  to  be 


published  In  a  paper  of  general  drculatloii 
In  the  county  In  which  the  office  of  the  com- 
pany is  to  be  located,  for  four  weeks  succes- 
sively ;  they  may  then  proceed  to  open  books 
for  subscription  to  the  capital  stock  of  the 
company,  and  keep  the  same  open  until  the 
whole  amount  speclQed  In  the  charter  Is  sub- 
scribed ;  but  it  shall  not  be  lawfnl  for  such 
company  to  issue  policies  or  transact  any 
business  of  any  kind  or  nature  whatsoev» 
until  they  have  fully  complied  with  all  the 
requirements  of  this  act  which  fact  shall  be 
certifled  by  the  snperlntradait  of  the  Insnr- 
ance  department 

"Sec  8421.  Upon  being  notified  that  the 
capital  stock  named  in  the  charter  has  beem 
subscribed,  and  one  hundred  thousand  dol- 
lars thereof  jwid  In,  the  superintendent  shall 
make  an  examination,  or  cause  the  same  to 
be  made  by  some  disinterested  person  special- 
ly appointed  by  him  for  that  purpose;  and 
if  it  shall  be  found  by  himself,  or  if  the  per- 
son so  appointed  shall  certify  under  oath, 
that  the  provistoDS  of  this  act  have  been  com- 
piled with  by  said  company  so  far  as  appli- 
cable thereto,  which  certificate,  when  made 
shall  set  forth  the  particulars  of  such  com* 
pllance,  then  the  superintendent  shall  so  cer- 
tify. The  corporafora  or  officers  of  such  com- 
pany shall  be  required  to  certify  under  oath 
to  the  person  making  such  examination  that 
the  money,  notes,  stocks,  bonds,  mortgages 
and  deeds  of  trust  and  obligations  exhibited 
to  him  are  ^e  bona  fide  property  of  said 
company. 

"Sec.  8422.  Wbea  the  corporators  have  ful- 
ly compiled  with  the  requirements  of  the 
preceding  sections,  and  said  corporation  has 
deposited  with  the  treasurer  of  state  (flOO,- 
000)  the  amount  of  capital  required  to  be  de- 
posited by  the  provisions  of  this  act  it  shall 
be  the  duty  of  the  superintendent  of.  Insur- 
ance to  furnish  the  company  a  certiScato  of 
such  deposit  and  a  cwtiflcate  of  anthority 
for  It  to  commence  the  business  proposed  la 
Its  charter,  which,  on  being  filed  and  record- 
ed In  the  office  of  the  re^ster  of  deeds  of  flie 
county  In  wbidi  the  company  Is  to  be  located, 
shall  be  Its  authority  to  conun«ice  bnslness 
and  issue  policies ;  and  such  certified  copies 
of  the  declaration  and  certificate  of  deposit 
may  be  used  in  evidence  for  or  against  said 
company  witSi  the  same  ^Eect  as  flie  orig- 
Inala** 

Tlxm  has  been  sn  smendmcat  to  seetloi 
8^1  as  to  the  amount  of  capital  stodc  nec- 
essary to  have  been  subscribed;  tnit  Qiat  Is 
immaterial  In  this  case,  as  It  Is  conceded  that 
the  corporation  has  complied  with  the  require- 
ment as  amaded.'  Every  step  necessary  to 
be  takm  and  every  requirement  to  be  met 
to  entitle  the  corporattmi  to  a  certificate  of 
authority  to  cotiunence  InislneeB  seMns  to  be 
specified  in  these  sections  of  the  statute,  and 
the  defendant  admits  that  all  these  provi- 
sions have  been  complied  with.  Section  8422 
quoted  especially  provides:  "When  ilie  oor^ 
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porators  hare  fully  compiled  with  the  reqnlrft- 
ments  of  the  preceding  sections,  and  said  cor- 
poration has  deposited  with  the  treasurer  of 
state  ($100,000)  the  amount  of  capital  requir- 
ed to  be  deposited  by  the  provisions  of  this 
act,  It  shall  be  the  dnty  of  the  superintend- 
ent of  insurance  to  furnish  the  company  a 
certificate  of  such  deposit,  and  a  certificate 
of  authority  for  it  to  commence  the  business 
proposed  In  Its  charter."  Whether  the  regu- 
lation proposed  by  the  superintendent  of  in- 
surance be  or  be  not  desirable  as  a  safeguard 
to  the  people  of  the  state,  we  cannot,  consid- 
ering the  proTlsions  of  these  statutes,  reason- 
ably Infer  that  the  Legislature  Intended  to 
leave  anything  to  his  discretion  In  the  mat- 
ter. On  the  other  hand.  It  seems  that  the 
Legislature  has  prescribed  every  step  and  re- 
quirement to  be  taken  by  or  demanded  of 
the  applicant  to  entitle  It  to  a  certificate  of 
authority  to  do  business,  and  has  provided 
that  upon  the  taking  of  these  steps  It  shall 
be  the  dnty  of  the  fluperlntradent  of  Insur- 
ance to  issue  a  certificate  of  authority.  The 
statute  seems  Indeed  to  be  an  express  nega- 
tion of  any  further  requirement 

We  are  referred  to  State  v.  Insurance  Co., 
SO  Kan.  685, 2  Pac.  S40,  Insurance  Co.  v.  Wild- 
er, 40  Kan.  561. 20  Pac.  and  Insurance  Co. 
V.  Wilder,  48  Kan.  731, 23  Pac.  1001,  as  author- 
ities upon  the  question  of  discretion  of  the 
superlntoident  of  insurance.  These  cases  all 
related  to  mutual  fire  iDBurance  companies, 
and  rested  upon  statutes  quite  different  from 
the  statutes  relating  to  life  Insurance  ocnn- 
IMmles  quoted  above.  State  v.  Insurance  Co., 
supra,  simply  held  that  the  state  has  the 
right  to  say  who  may  engage  In  ttie  business 
of  Insurance  and  upon  what  terms.  In  the 
case  of  Insurance  Ga  t.  Wilder,  40  Kan.  561, 
20  Pac.  265,  the  court  held  that  the  matter 
vt  authorizing  fire  Insurance  companies  to 
transact  business  In  tlie  state  Involved  the 
exercise  of  official  Judgment  and  discretion 
on  the  part  of  the  superintendent  of  Insure 
ance,  which  discretion  cannot  be  controlled 
or  directed  by  mandamus.  In  the  later  case 
of  Insurance  Oo.  v.  Wilder,  43  Kan.  731.  23 
Paa  1061,  the  statute  had  been  materially 
modified,  althouc^  it  granted  a  much  larger 
discretion  than  do  the  statutes  Involved  in 
this  case,  and  the  court  therein  held  that  the 
determination  of  the  superintendent  of  In- 
surance In  granting,  refusing,  or  revoking 
the  authority  of  the  mutual  fire  insurance 
company  to  do  busiuess  on  account  of  In- 
solvency or  noncompUanoe  with  the  laws  of 
the  state  Is  not  final,  but  his  action  In  that 
regard  is  subject  to  Inquiry  and  control  by 
the  court  These  authorities  recognize  that 
the  questitm  of  discretion  In  tiie  superin- 
tendent of  insurance  Is  to  be  determined  by 
the  statutes  granting  or  omitting  to  grant 
the  authority,  and  In  this  respect  only  are 
these  decisions  relevant  to  the  questions  here 
Involved. 


We  find  that  the  superintendent  of  Insur- 
ance in  this  case  Is  not  vested  with  any  au- 
thority to  Impose  any  requirement  beyond 
those  prescribed  by  the  statute  as  a  condition 
precedent  to  the  Issuance  of  a  certificate  of 
authority  to  the  plaintiff  to  do  business  In 
tbls  state. 

The  peremptory  writ  of  mandamus  is  al- 
lowed as  prayed  for,  and  judgment  against 
the  defoidant  for  costs.  All  tlie  Justices  ooib 
cor. 


(81  KUL  S8B) 
eTEBI^  V.  DYE  et  aL 
(Supreme  Oonrt  of  Kansas.    Dee.  11,  1900^ 

1.  Taxation  (|  762*)— Tax  Deed— Recitals. 

A  compromise  tax  deed  over  five  years  old 
Is  not  rendered  void  by  a  recital  that  the  taxes 
Bubsequest  to  the  assignment  of  the  certificate 
were  paid  by  the  parcbaMr,  no  amount  being 
named,  when  no  taxes  da«  at  the  time  of  the 
compromise  are  showa  to  have  been  excepted 
from  its  operation,  and  no  new  taxes  accrued 
between  socb  assignment  and  the  execation  of 
the  deed,  and  the  consideration  recited  in  the 
granting  clause  is  the  amount  for  which  tlM 
certificate  was  issned. 

[Ed.  Note.r-For  other  cases,  see  Taxation, 
Dec.  Dig.  «  762:*] 

2.  Taxation  (1  782*>— Tax  Deeds— Becitaui 

— "OWNEB." 

The  statutory  requirement  that  a  tax  deed 
shall  recite  that  the  land  sold  at  tax  sale  has 
not  been  redeemed  therefrom  is  snffidently  fal- 
filled  by  a  recital  that  the  owner  has  not  of- 
fered to  redeem  it;  the  word  "owner"  in  this 
connection,  as  in  the  statute  relating  to  redemp- 
tion, including  any  one  who  has  a  substantial 
interest  in  the  property. 

[EM.  Note^For  other  cases,  see  Taxation, 
Dec.  Dig.  fi  762.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  61S4-615I;  vol.  fl;  p.  7744.] 

3.  Tax  Deeds— Validitt. 

Other  objections  to  a  tax  deed  examined, 
and  held  not  to  be  fatal. 

4.  StIPUUTIONB  (I  14*)  —  GOHSTRnOIIOH  — 

Tbevail." 

A  stipulaticm  that  an  action  shall  be  sid»- 
mitted  upon  an  agreed  statement  of  fects,  and 
that  If  the  defendant  "prevails"  a  certain  judg- 
ment shall  be  rendered,  does  not  prevent  the 
plaintiff  from  causing  a  dismissal  without  prej- 
udice, in  which  case  the  defendant  will  not  have 

Sirevailed"  within  the  meaning  of  the  stipula- 
bn. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  S  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  S543,  5544;  vol.  8,  p.  7762.] 

(Syllabus  by  tiie  Oonrt) 

Appeal  from  District  Court,  Wallace  (3ood- 
ty;  J.  G.  Rnppenthal,  Judge. 

Action  by  John  T.  Steele  to  quiet  title 
against  Charlotte  A.  Dye  and  others.  From 
a  judgment  In  favor  of  defendants,  plalntlfl 
appeals.  Reversed. 

W.  S.  Roarfc  and  W.  B.  Ward,  for  appe- 
lant Lee  Monroe  and  George  A.  Kline,  for 
appellees. 


•Tor  other  oasss  bm  isbw  topis  and  Motkm  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  dati^  *  BsporMr  Indsui 
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MASON,  J.  Jobn  T.  Bte^,  bavfsg  pos- 
senion  of  a  tract  of  land  nnder  a  oimipro- 
mise  tax  deed  more  tban  five  yean  old, 
broaght  an  action  to  quiet  his  title.  Char- 
lotte  A.  Dye,  one  at  the  defendants,  answet^ 
ed  dalmlng  title  In  herself,  alleging  the  In- 
validity of  the  tax  deed  wptm  Tarlons  grounds, 
and  asking  that  It  be  set  asldey  and  that  she 
be  given  possesstou  of  the  pnq»ert7>  A  stlpn> 
lation  was  filed  providing  Uiat  the  case 
should  be  submitted  upon  cerUln  agreed 
fticts.  The  plalntUfs  cause  of  action  upon 
his  petition  was  then  uptm  bis  request  dls> 
missed  without  prejudice.  The  court  upon 
the  agreed  facts  gave  Judgment  fW  the 
defodant  as  prayed  in  her  answer.  Ttm 
plaintiff  se^  to  reverse  tills  Judgmoit  iipaa 
ttM  ground  tiiat  his  tax  deed  was  good  upon 
Its  face  and  therefore  unassailable. 

The  principal  question  to  be  determined  Is 
whether  the  deed  was  void  upon  Its  face.  It 
proceeded  as  followB,  after  reciting  the  offer 
of  the  land  at  tax  sale  In  September,  18M: 
"And  whereas,  at  the  time  and  place  afore- 
said, no  person  bid  the  amount  of  tax,  pen- 
alties, and  charges  on  said  land,  the  said 
land  was  bid  off  by  the  county  treasurer 
for  the  connly  of  Wallace  for  said  amonnt, 
to  wit,  the  sum  of  twenty-six  dollars  and  80 
cents,  being  the  whole  amount  of  taxes,  In- 
terests and  costs  then  due  and  remaining 
unpaid  on  said  property,  for  *  *  *  which 
was  the  least  quantity  bid  for;  and  where- 
as, said  above-described  real  property  has  re- 
mained unredeemed  from  said  sale,  for  the 
period  of  three  years  from  the  date  tber^f, 
and  no  persons  have  offered  to  pnrcbase  the 
same  for  the  taxes,  penalties,  Interests  and 
costs  due  thereon;  and  whereas,  the  board 
of  coun^  commissioners  of  said  county  of 
Wallace  did,  on  the  23d  day  of  November, 
A.  D.  1899,  by  resolution  of  that  date,  ap- 
pearing of  record  at  page  446  of  the  record 
of  said  board,  permit  and  authorize  the  coun- 
ty treasurer  of  said  county  to  execute,  and 
the  connty  clerk  of  said  county  to  assign, 
a  tax  sale  certificate  of  and  for  said  de- 
scribed real  property  to  John  Steele  at  and 
for  the  sum  of  twenty-five  dollars,  which 
said  sum  was  then  and  there,  on  the  20th 
day  of  December,  A.  D.  1899,  paid  to  said 
treasurer  by  said  John  Steele;  and  whereas, 
said  treasurer  did.  On  the  20th  day  of  De- 
cember, A.  D.  1889,  execute  a  tax  sale  cer- 
tificate of  and  for  said  described  real  proper- 
ty, and  said  county  clerk  did,  on  the  20tb 
day  of  December,  A.  D.  1899,  duly  assign 
the  same  and  all  the  right,  title  and  Interests 
of  the  said  county  In  and  to  said  property 
to  said  John  Steele;  and  whereas,  the  suh- 
segnent  taxes  have  been  paid  by  the  purchas- 
er as  provided  by  law;  and  whereas,  the 
period  of  six  months  has  elapsed  since  such 
asslgnm«at  was  made,  and  neither  the  own- 
er of  said  property,  his  agent  or  attorney, 
has  offered  to  redeem  the  same:  Now  there- 
ftwe,  I,  O.  N.  Thomev  conn^  derk  of  the 


county  aforesaid,  tm  and  to  conslderatton 
of  the  sum  of  twrat^-flre  dollars  and  no-100 
cents,  so  paid  to  the  treasurer  of  said  county, 
as  aforesaid,  and  in  pursuance  of  the  said 
resolution  of  said  board,  and  by  virtue  of  the 
statute  In  aat-b  cases  made  and  provided, 
have  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  ban^n  and  sell 
unto  the  said  John  Steele,  his  heirs  and  as- 
signs, the  real  property  last  taer^nhef  ine  de- 
scribed.** 

The  defendant  maintains  that  the  deed 
diowB  the  payment  of  subsequent  taxes  by 
the  hotHet  of  the  tax  sale  certificate  without 
stating  the  amount  and  Is  therefore  void. 
As  aivaars  above,  tba  deed,  after  redttng 
the  assignment  of  the  certificate  to  the  pur- 
chaser, continues:  "And  whereas,  the  subse- 
quent taxes  have  been  paid  by  the  purchas- 
er as  provided  by  law."  But  the  other  re- 
dtala  allow,  prima  fade  at  least,  that  there 
were  no  subsequoit  taxes,  and  therefore 
that  nothing  further  could  have  been  paid 
on  that  account  The  order  of  the  county 
commissioners  was  made  November  28, 1890. 
At  that  time  the  taxes  of  1899  were  a  lien 
on  the  property.  Gen.  St  1901,  f  7616.  The 
board  had  authwlty  to  Indude  them  In  a 
compromisa  Tnckor  v.  Shorb,  80  Kan.  — , 
108  Pac.  79.  The  deed  does  not  show  that 
th^  were  specially  excepted,  and  theretore, 
by  Inference  at  least,  does  purport  to  show 
that  they  were  so  Included.  As  no  new  tax- 
es accrued  between  the  date  of  the  compro- 
mise and  the  time  the  deed  was  Issued,  the 
statement  that  the  holder  of  the  certificate 
paid  the  subsequent  taxes  as  provided  by 
law  Is  necessarily  only  formal,  and,  In  view 
of  the  other  statements,  does  not  slgni^  that 
any  further  payment  was  actually  made. 
The  situation  Is  'much  the  same  as  though, 
after  the  words,  "the  subsequent  taxes," 
there  bad  been  Inserted,  "amounting  to 
90.00."  Indeed,  the  plaintiff  su^iests  that 
the  peculiar  phraseology  of  the  deed  was 
occasioned  by  striking  out  the  blanks  left  In 
the  form  for  the  Insertion  of  the  amount 
The  conclusion  reached  Is  strengthened  by 
the  fact  that  the  consideration  named  In 
the  granting  dause  is  precisely  the  amount 
for  which  the  compromise  was  made.  The 
statutory  form  prescribed  for  tax  deeds  (Gen. 
St  1901,  f  7876)  includes  this  recital:  "And 

whereas  years  have  elapsed  since  the 

date  of  said  sale,  and  the  said  property  has 
not  been  redeemed  therefrom  as  provided  by 
law."  The  deed  In  question  redtes  that  "the 
period  of  six  months  has  elapsed  since  such 
assignment  was  made,  and  neither  the  own- 
er of  said  property,  his  agent  or  attorney, 
has  offered  to  redeem  the  same."  Two  ob- 
jections are  made  to  the  formula  eQq)loyed: 
(1)  That  it  relates  only  to  the  period  between 
tba  assignment  of  the  certificate  and  ex- 
ecution of  the  deed;  and  does  not  negative 
a  redemption  prior  to  the  andgnment;  and 
^  that  it  relates  on^  to  the  omier  oC  the 
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land,  and  does  not  n^attre  a  redemption 
a  mortgagee  or  other  llenholder.  We  think 
it  faltly  Implies  that,  after  the  property  was 
bid  In  for  the  coanty,  no  redemption  iras  at- 
tempted at  any  time.  The  statute  (Gen.  St 
1901,  {  7062)  proTldes  that  any  "owner,  bis 
Agent  OS  attorney,"  may  redeem  ftom  a  tax 
sale  at  any  time  before  a  deed  Issues.  An 
"owner,"  in  this  sense,  Is  "any  one  who  has 
a  BUbstantial  interest  in  the  premises."  2 
Oooley  on  Taxation,  1045;  Black  on  Tax 
TlUes,  S  365;  2  Blackwell  on  Tax  Tltiea,  fi 
705;  Dubois  r.  Hepburn,  85  U.  S.  1,  22,  23, 
9  Xi.  Ed.  326.  Since  tbe  word  means  tbls  In 
the  statute,  It  should  be  given  tbe  same 
effect  in  the  deed,  which  adopts  the  statutory 
phrase. 

A  further  objection  is  that  the  order  au- 
thorizing the  assignment  of  a  certificate  for 
$26  was  made  November  23d,  and  that,  as 
the  certificate  was  not  taken  out  until  De- 
cember 2Qth,  the  purchaser  should  have  paid 
Interest  on  tbe  amonnt.  Tbe  deed  does  not 
show  that  the  order  required  the  payment  of 
interest  If  it  was  not  acted  upon  at  once, 
and  there  is  no  presumption  to  that  effect 

Again  It  Is  objected  that  the  deed  shows 
the  county  to  have  been  a  competitive  bidder 
at  the  tax  sale  wlthtu  the  rule  announced-  In 
Larkln  v.  Wilson,  28  Kan.  513.  There,  howev- 
er, the  recitals  were  held  to  show  that  the 
cornty  treasurer  made  the  first  bid,  and  the 
argument  was  that  bis  ofl^er  might  have  pre- 
vented others  from  bidding.  Here  the  deed 
departed  from  tbe  statutory  form  so  far  as 
relates  to  this  matter  In  only  two  respects. 
For  tbe  redtal,  "said  property  could  not  be 
sold  for  the  amount  of  tax,"  It  substituted, 
"no  person  bid  tbe  amount  of  tax,"  which 
amounted  to  the  same  thing,  and  it  added  to 
the  statement  that  the  land  was  bid  off 
for  tbe  county,  the  words,  "for  •  •  • 
which  was  the  least  quantity  bid  for,"  which 
were  meaningless  In  that  connection  and 
therefore  harmless. 

The  final  objection  to  the  deed  is  that,  aft- 
er stating  tbe  consideration,  it  fails  to  add 
the  words  found  In  the  statute,  "taxes,  cost 
and  Interest  due  on  said  land  for  the  years 
 The  omitted  matter  was  not  ap- 
plicable, tor  the  consldwation  was  not  the 
amonnt  of  tbe  taxes  for  the  several  years, 
but  the  amonnt  agreed  upon  aa  a  oomprth 
mise. 

Tbe  defendant  makes  a  further  conten- 
tion upon  another  feature  of  the  case.  She 
claims  that  the  Judgment  was  rend^ed  by 
consent  and  therefore  Is  not  reviewable.  The 
stipulation  already  referred  to  contained  a 
provision  that  if  the  defendant  "prevailed," 
the  plaintiff  should  be  given  a  Hen  for  the 
taxes  he  had  paid.  The  defendant  iDslsts 
that  as  be  afterwards  dismissed  his  cause 
of  action,  he  thereby  voluntarily  permitted 
her  to  "prevail,"  and  authorized  tbe  court 
under  the  stipulation  to  render  Judgment 


giving  him  a  lien.  We  do  not  consider  tills 
a  Just  Interpretation  of  the  language  used. 
Tbe  force  of  the  sUpulatiw  was  that  the 
plaintiff  should  have  a  lien  for  taxes  If  the 
defendant  prevailed — ^that  Is,  obtained  a  de- 
cision on  the  merits  in  her  favor— after  a 
final  submlssloa  Although  the  parties  had 
agreed  to  submit  tbe  case  upon  an  agreed 
statement  of  facts,  the  plaintiff  still  had 
the  right  to  have  it  dismissed  without  prej- 
udice. Pugsley  V.  Bailwi^  Co.,  69  Ean.  699, 
77  Paa  579.  The  Judgment  complained  ot 
was  not  founded  upon  any  consent  of  the 
plaintiff,  but  upon  the  conclusion  of  the  court 
that  tbe  tax  deed  was  void  on  its  face.  The 
plaintiff  has  not  waived  his  right  to  review 
this  dedsitm. 

The  Judgment  is  reversed,  and  tiie  cause 
remanded,  with  direction  to  enter  Judgment 
denying  the  defendant  relief.  All  the  Jdjk- 
tices  concur. 

(81  Kaa.  242) 

GUNN  V.  BROWBE. 
(Supreyie  Court  of  Kansas.    Dec  11,  1909.) 
L  TAXATxoir  a  761*>— Tax  Deed— Dssoup- 

TIOIT. 

Where  by  reason  of  the  deficient  acreage 
of  a  coDgresslonal  township  a  quarter  sectioo 
thereof  is  divided  by  the  government  survey, 
in  accordance  with  the  usual  practice.  Into  an 
80-acre  tract  and  two  numbered  lots,  each  coo- 
tafning  somewhat  less  than  40  acres,  one  ot 
such  lots  is  sufficiently  described  in  a  tax  deed 
as  a  quarter  of  the  quarter  section. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  1519-1522;  Dec  Dig.  |  764.»] 

(Syllabus  by  the  Court) 

2.  Taxation  ({  776*)-~Tax  Deed&— Descbxp* 
TioN  or  liASD  ConvKTKo  —  "South wBSg 

QUARTBB." 

The  phrase  "the  southwest  quarter"  of  a 
named  section;  nsed  in  a  tax  deed  describing  the 
lands  conveyed,  means  the  tract  iodicated  on 
the  official  plat  moat  nearly  responding  to  that 
call,  aotwitastanding  it  does  not  contain  160 
acres,  nor  one-£ourth  of  the  area  of  the  entire 
section. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  77&*] 

3.  Deeds  (I  113*)— Cowstbuction- Dbsceip- 
TiON  OF  Pbopebtt  Convbtbd— "Hau." 

Where  there  is  nothing  to  snnrest  the  con- 
trary, the  word  "tialf"  In  c<Hmection  wiUi  t3t» 
conveyance  of  a  part  of  a  tract  of  land  is  in 
terpreted  as  meaning  half  la  Quanti^. 

FEd,  Note.— For  other  cascB,  see  Deeds,  Dee 
Dfcl  113.* 

For  other  definitions,  see  Words  and  Miraaes, 
VOL  4,  pp.  8207,  8208;  vol.  8,  p.  7076.] 

Appeal  from  District  Court,  Kiowa  Coun- 
ty ;  Gordon  l*.  Finley.  Judge. 

Action  by  W.  C.  Gunn  against  D.  M.  Brew- 
er. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Keene  &  Gates  and  S.  W.  DaTis;  fw  ajxDA' 
lant.  li.  M.  Day,  fi>r  app^e& 

MASON,  J.  A  tax  deed,  not  chaUenged 
except  as  to  the  sufficiency  of  *he  description. 


•Vor  otlwr  caaes  sm  asms  topic  and  Motion  NUHBBB  in  Doc.  *  Am.  Diss.  1M7  to  OMtm,  *  Roportor  IndOMo 
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purported  to  eonrcy  **H)e  awxOi  baU  of  tbe 
southwest  quarter  of  sectloQ  T'  In  a  dealg- 
nated  township  and  range.  Tbe  district 
court  SDBtained  the  boMer's  <dalm  of  title 
to  land  prop6rl7  de8crU>ed  under  the  gOTem- 
ment  anrr^  as  *^ot  4  and  the  eontb  half  of 
tbe  eaat  half  of  tbe  southwest  quarter"  of 
that  section.  Tbe  only  question  presented 
iB,  Was  this  wror?  Tbe  township  in  which 
the  land  Is  situated  Is  slightly  deficient  in 
acreage^  Under  the  federal  statute  (Rer.  8t 
U.  8.  it  2895,  2807  [U.  S.  Oomp.  St  1901.  pp. 
1471-1478])  the  deficiency  was  distributed 
among  the  sqcttons  of  the  north«tt  and  west 
em  tiers.  Tbe  northwest  and  southwest 
quarters  of  sectlcm  7  aiwebwe  were  irregu- 
lar In  shape,  m,  as  the  term  Is  sometlmeB 
used,  'Yractlonal."  Tbe  east  80  acres  of  eatib 
of  these  quarters  formed  a  tract  known  as 
the  east  half  tlioeof.  Oach  quarter  ma  fur> 
13i»  snb^Tided  by  a  Use  running  east  and 
west  equidistant  ftom  its  northran  and  sontb- 
em  boundaries,  dlvldliv  the  east  half  Into 
two  equal  parts,  and  the  remalndw  of  the 
quarter  section  Into  two  parts  not  necessarily 
of  exactly  equal  area.  The  tract  correspond- 
ing to  what  would  have  been  tbe  exact  south- 
west  quarter  of  tbe  southwest  quarter  of  sec- 
tion 7,  If  It  bad  been  of  ftdl  sis^  was  desig- 
nated c«  the  official  plat  as  lot  ^  containing 
8&S6  acres.  Tbe  tract  north  of  it,  deslgnat* 
ed  as  lot  3,  contained  86.60  acres.  This  ar- 
ranxement  was  not  arbitrary  or  accidental, 
but  resulted  from  the  established  practice 
of  the  government  surreyors,  under  tbe  r^- 
nlations  of  the  Commissioner  of  the  Oeneral 
Land  Office.  I  Lester's  Land  Laws,  Regu- 
lations and  Decisions,  pp.  706,  722,  723.  As 
already  stated,  the  technically  correct  de- 
scription of  tbe  land  claimed  by  the  holder 
of  the  tax  deed  would  tw  "lot  4  and  the 
south  half  of  the  east  half  of  the  southwest 
quarter"  of  section  7.  The  question  to  be  de- 
tmnlned  Is  whether  the  formula  actually 
used — "the  south  half  of  the  southwest  quar- 
ter"—amounts  to  the  same  thing. 

There  Is  no  difficulty  In  saying  that  the 
phrase  "the  southwest  quarter"  of  section  7 
means  tbe  tract  Indicated  on  the  official  plat 
most  nearly  responding  to  that  call,  notwith- 
standing It  does  not  contain  160  acres,  nor 
one-fourth  of  the  area  of  the  entire  section. 
Brown  t.  Hardin,  21  Ark.  824.  827;  William 
K.  Lente  t.  Brente  L.  Clarke,  Adm'x,  22  Fla. 
615,  626,  1  South.  149.  But  the  language  of 
the  deed  where  It  speaks  of  "the  south  half" 
of  this  quarter  section  Is  open  to  two  poB> 
slble  constructions.  It  may  refer  to  the  ex- 
act south  half  according  to  the  actual  acre- 
age, or  It  may  rtfer  to  one  of  the  two  sub- 
stantial^ equal  parts  Into  which  the  quar- 
ter section  Is  divided  by  tbe  east  and  west 
line  of  tbe  goremmrat  surrey.  If  It  Is  Im- 
possible to  tell  which  is  Intended,  the  deed 
may  be  void  for  Indeflulteness.  Where  there 
Is  nothiog  to  suggest  the  contrary,  the  word 
*^f"  In  etninectl(ai  with  the  CQnreyance  ot 


a  part  of  a  tract  of  land  Is  Interpreted  as 
meaning  half  in  quantity.  Owen  v.  Hender- 
son, 16  Wash.  89,  47  Pac.  215,  68  Aul  St 
Rep.  17;  Cogan  t.  Cook,  22  Minn.  137,  142; 
Hartford  Mining  Go.  t.  Cambria  Mining  Co., 
80  Mich.  401,  46  N.  W.  S51;  Jones  T.  Pash- 
by,  62  Mich.  614,  29  N.  W.  874.  But  where 
a  tract  has  prerlously  bem  In  siHne  manner 
divided  into  two  parts  of  appnnlmatdy  equal 
Blz^  the  usual  presumptkm  is  that  one  of 
these  parts  la  referred  to.  "The  words  'east 
hair  and  Vest  half  in  a  deed,  while  nat- 
urally Importing  an  equal  dlTlsltm,  may  lose  i 
that  eil^  wheal  It  nppem  tbsA  at  the  time 
some  fixed  line  or  known  boundary  or  monu- 
ment divides  the  premises  somewhere  near 
the  center,  so  that  the  expression  more  prop- 
erly refers  to  <»ie  of  such  parts  than  to  a 
mathematical  division  which  new  has  been 
made.  The  expression  in  tJie  deed  is  con- 
trolled by  tto)  situation  existing  upon  the 
immlses  themselves,  and  the  of  ttielr 

usp,  and  the  monuments  and  boundaries  ex- 
isting." People  T.  Hall,  48  Misc.  Bep.  117, 
122,  88  Z?.  T.  Supp.  276,  279.  See,  also,  Gran- 
dy  V.  Casey,  98  Mo.  69B,  6  S.  W.  876;  Schmlts 
V.  Scbmtte,  19  Wis,  207,  88  Am.  Dea  681. 
This  inineiple  Is  applied  where  tme  of  the 
lines  of  t3ie  government  survey  etCects  sudi 
a  division.  Prentiss  v.  Brewer,  17  Wis.  638, 
86  Am.  Dec.  780.  See,  also,  Odlnger  v.  Wood- 
ke^  127  Midi.  41,  86  N.  W.  897;  Kbisey  et 
al.  V.  Sattertbwalte,  83  Ind.  8^;  Turner  v. 
Union  Pacific  Ry.  Co.,  112  Ma  542,  646,  20 
S.  W.  678.  It  is  not  carried  so  far,  however, 
as  to  involve  an  assumption  that  <me  who 
conveys  tbe  balf  of  one  of  the  smallest  gov- 
wnmcaital  subdivisions— «  lot  w  a  'forty"— 
IntMidB  anything  else  than  a  division  Into 
equal  parts.  He  Is  not  presumed  to  have  In 
mind  a  further  partition  of  this  surveyor's 
unit — ^the  Bmalleat  "legal  subdivision"  (Hoop- 
er V.  Nation,  78  Kan.  198,  06  Pac.  77)— by 
an  extension  of  the  method  by  which  It  was 
created  (Gogan  v.  Cook,  2i  Minn.  137,  142; 
Jones  V.  Pashby,  62  Mich.  614,  20  N.  W.  874). 
Possibly  tbe  rule  referred  to  ought  not  to 
a^ly  to  tracts  that  are  "fractional"  In  the 
sense  that  they  are  Irregular  In  shape  t>e- 
cause  of  the  existence  of  a  body  <tf  water  or 
some,  other  like  obstacle,  so  that  they  can 
conform  to  no  general  rule.  Qoitermann  v. 
Schiermeyer,  111  Ma  404,  416,  10  S.  W.  484, 
20  8.  W.  let  But  it  Is  rlghtiy  Invoked  In 
such  a  case  as  this,  where  the  only  Irregu- 
larly is  that  common  to  practically  all  tracts 
along  the  northern  and  western  boundaries 
of  a  township.  Lot  4  of  section  7  Is  com- 
monly and  intelligibly  described  as  "the 
southwest  quarter  of  tbe  southwest  quarter," 
Just  as  the  "southwest  quarter"  Itself  Is  des- 
ignated hy  that  term,  notwithstanding  Its 
area  Is  less  than  160  acres.  We  hold  that 
the  deed  to  "tbe  south  half  of  the  southwest 
quarter"  passed  title  to  lot  4  and  tbe  south 
half  oC  the  east  half  of  tlie  southwest  quar> 
ter. 
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The  sitaatlon  bere  is  obvloosly  different 
from  that  presented  In  Knise  v.  FalrchUd, 
73  Kan.  308,  85  Pac  803.  Here  the  subdivi- 
sion of  the  section  Is  normal,  the  numbered 
lots  correspond  to  the  usual  40-acre  tracts 
of  a  full  section,  and  there  is  no  room  for 
doubt  as  to  what  Is  meant  by  the  "southwest 
quarter."  There  the  section  (one  of  the  north 
tier)  contained  six  lots.  That  numbered  1 
lay  north  of  numbers  8  and  4,  and  that  num- 
bered 2  lay  north  of  nnmbera  5  and  6.  Tbe 
deed  did  not  describe  with  technical  ac> 
curacy  the  property  intended  to  be  convej' 
ed.  And,  regarding  Its  language  as  employed 
coIloQUially,  the  phrases  "the  northeast  quar- 
ter" and  "the  northwest  quarter"  were  am- 
bl^aous.  Whether  they  were  intended  to 
include  lots  1  and  2  could  not  be  told  with 
certainty,  and  the  description  was  therefore 
held  Insufficient 

The  judgment  Is  affirmed.  All  the  Justices 
ooncorrlng. 

(SL  Kau.  130) 

EfFATE  «  rel.  DAWSON  t.  PARSONS  ST. 
RY.  ft  BL.ECTBIGAL  CX>.  et  al. 

(Supreme  Conrt  of  Kaaias.  Dec:  U.  190ft.) 

L  Stbbet  Railboads  <|  84*)  —  Injubt  to 

ABUTTINO  PBOPBBTT— NaTDBE  of  RBICBDT. 
If  the  public  officers  who  are  charged  with 
the  control  of  such  matteis  authorize  a  subway 
for  a  car  line  io  a  public  street,  an  owner  <x 
abnttine  property,  the  value  of  which  Is  thereby 
diminisaea,  cannot  interfere  to  prevent  Its  eon- 
structioQ,  however  seriously  he  may  be  incon- 
veuienced  by  it.  In  such  case  his  only  remedy, 
if  any,  is  by  an  action  for  the  consequential 
damages. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  87-90;  Dec.  Dig.  fi  84.*] 

2.  Stbbbi  Railboads  (|  28*)  —  EnLABOiNO 
PowKB  in  Stbbets— Bight  of  Leoislatubb. 

The  Legislature  having  paramount  author- 
ity over  public  streets  may  authorize  a  street 
ear  company,  which  has  by  ordiDBDce  been 
granted  a  right  to,  oiwrate  only  a  surface  road, 
to  constract  a  subway  beneath  the  tracks  of  'a 
railroad.  And  it  may  devolve  the  power  to  per- 
mit and  to  require  this  upon  the  Board  of  Rail- 
road Com  mission  ere, 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  I  66 ;  Dec.  Dig.  S  23.*] 

3.  Stbeet  Railboads  (I  41*)— Subway  Dn- 

DEB  RaILBOAD  TbAOKB— AUTHOBIZATION  BT 

RaILBOAD  COHUISaiOHEBS. 

Under  the  statute  (Laws  1007.  p.  426,  c 
267,  S  1;  Gen.  St  1901,  S  5974)  giving  the 
Board  of  Railroad  Commissioners  power  to  de- 
tennloe  whether  there  Is  a  neceasi^  for  the 
crossing  of  a  railroad  trach  by  a  street  car 
line,  "and,  if  so,  the  plan  thereof,  whether  It 
shall  be  over  or  under  the  existing  railroad,  or 
at  grade,  and  in  other  respects  the  manner  of 
such  crossing,"  the  board  can  authorise  the 
str^t  railway  compaoy  to  construct  a  subway 
in  the  street  of  a  city  beneath  the  tracks  of  a 
railroad  company,  in  accordance  with  whatever 
r^nlatioDs  it  may  see  fit  to  impose,  so  that  they 
have  relation  to  the  safe  operation  of  both 
roads  and  are  not  unreasonable. 

[Ed,  Note.— For  other  cases,  see  Street  RaU- 
roads,  Dec.  Dig.  i  41.*] 


•For  other  esan  sm 


4.  Stbbet  Railboads  (|  41*)— Cbossino  Rail- 
road Tback— Plan  op— Determination  of 

RAILBOAD    COMMISSIONEBS  —  CONOLUBXTB- 

NESS. 

Unless  the  board  acts  arbitrarily  or  capri- 
ciously In  such  matter  its  determinations  are 
coDclusiTe. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Dea  Dig.  i  41.*] 

5.  Mandamus  (f  151*)— Parties. 

In  a  mandamus  brought  by  the  state  to  re- 
quire a  street  railway  company  to  construct 
a  subway  beneath  the  tracks  of  a  railroad  the 
city  is  not  a  necessary  party. 

[EH.  Note.— For  other  cases,  ks  Mandamus, 
Dec  Dig.  S  151.*] 

6.  Stbbet  Railboads  (|  41*)— Subwat  Be- 
neath Railboad  Tbaokb      lAABHOn  lO 

CONBTBUOr. 

Where  a  street  railway  cOTipany  fs  oper- 
ating a  continuous  line  across  a  city  except  for 
a  break  caused  by  a  number  of  railroad  tracks 
over  which  its  passengers  are  transferred  the 
Board  erf  Railroad  Commissionezs  may  require 
it  to  constract  a  crossing  below  grade. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  41.*] 

(Syilabns  by  the  Court) 

Original  application  for  mandamns  by  thB 
Btate,  on  relation  of  John  S.  Daweon,  attor- 
ney for  the  Board  of  Railroad  CommIaBt<HierB, 
to  require  the  Parsons  Street  Railway  &  Elec- 
trical Company  and  others  to  comply  with  an 
order  that  It  construct  a  subway  under  the 
tracks  of  a  railroad  company.  Peremptorr 
writ  awarded. 

John  S.  DawBon,  for  plaintiff.  W.  D.  At- 
kinson, a  B.  Pile,  and  Albert  Emanuel,  for 
defmidanta. 

MASON.  J.  The  Parsons  Street  Railway 
&  Electrical  Company  operates  a  street  rail- 
way In  the  city  of  Parsons.  It  desired  to 
cross  the  tracks  of  the  Missouri,  Kansas  ft 
Texas  Railway  Company  In  a  street  of  that 
city.  It  applied  to  the  State  Board  of  Rail- 
road Commissioners,  which  body,  on  October 
9.  1909,  upon  due  hearing,  ordered  It  to  con- 
struct for  that  purpose  a  sabway  under  the 
tracks  of  the  railroad,  in  accordance  with 
certain  plans  covering  all  the  details  of  the 
work,  including  the  approaches.  On  October 
15th  a  proceeding  by  mandamus  was  brought 
In  this  court  In  the  name  of  the  state  on  the 
relation  of  the  attorney  for  the  Board  of  Rail- 
road Commissioners  to  require  the  street  rail- 
way company  to  comply  with  the  order.  The 
defendant  answered  ezpresaliig  its  wHUhs^ 
ness  to  do  so  if  It  has  the  neceasary  autlwri- 
ty,  but  stating  that  the  city  ordinance  under 
which  it  operates  provides  that  Its  tracks 
shall  be  laid  at  the  grade  of  the  streets.  Ser- 
eral  owners  of  property  abnttlng  on  the  idte 
of  the  approaches  Shown  In  the  plan  have  In- 
tervened and  urge  various  reasons  why  a  per^ 
emptor;  writ  should  not  be  allowed.  The 
cause  Is  submitted  upon  the  pleadings. 

The  power  of  the  state  over  the  public 
streets,  whether  ezerdsed  directly  by  the 
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Legislature,  or  through  the  city  council  or 
some  other  body.  Is  absolute.  La  Harpe  t. 
Gas  Co.,  69  Kan.  97,  76  Pac.  448 ;  Prince  v. 
Crocker,  166  Mass.  347.  44  N.  E.  446,  S2  L. 
R.  A.  610;  28  Cyc.  287;  15  Cyc.  626.  If  the 
public  officers  who  are  charged  by  the  stat- 
ute with  control  of  the  matter  have  author- 
ised the  subway  in  question,  the  owners  of 
the  abutting  property  have  no  standing  to  ob- 
ject to  ItB  construction  on  their  own  account, 
however  much  inconvenience  and  injury  they 
may  suffer  from  it  None  of  their  proper^ 
li  actually  taken,  and  the  only  remedy.  If 
any,  which  the  law  affords  them  for  merely 
consequential  damages.  Is  by  an  action  for 
compensation.  O.,  O.  C.  &  b.  O.  Rid.  Co.  v. 
Larson.  40  Kan.  801,  19  Pac.  661,  2  L.  R.  A. 
00;  Clly  of  Leavenworth  v.  Douglass,  59  Kan. 
416.  53  Pac.  123;  15  Cyc  781.  The  rights  of 
abutters  under  somewhat  similar  conditions 
are  discussed  In  1  Lewis  on  ETmlnent  Domain 
(8d  Ed.)  8S  138.  It4,  178,  191.  Notwithstand- 
ing no  relief  can  be  given  them  in  this  pro- 
ceeding It  is  appropriate  that  the  indlvldu- 
als  whose  Interests  are  Injuriously  affected 
should  be  heard  as  friends  of  the  court,  es- 
pecially as  no  objection  to  the  work  Is  urged 
from  any  other  quarter.  The  city  has  not 
been  made  a  party,  and  a  majority  of  the 
council  approve  the  proposed  plans  and  pre* 
fer  that  It  shall  not  Int^vene.  Although  the 
franchise  granted  by  the  city  to  the  street  car 
company  only  authorizes  it  to  lay  Its  tracks 
at  grade,  the  Legislature,  as  the  paramount 
authority,  can  enlarge  its  power  in  this  rer 
gard.  and  this  may  be  done  directly  or 
through  some  other  body.  27  A.  &  B.  Encycl. 
of  U  168.  178  ;  28  Cyc.  848;  Wulf  v.  Kansas 
City,  77  Kan.  358,  373-375.  94  Pac;  207. 

The  force  of  the  order  of  the  Board  of  Rail- 
road Commissioners  depends  wholly  upon 
the  statute:  In  1907  the  jurisdiction  of  the 
board  was  extended  to  electric  lines,  which 
previously  had  not  been  under  Its  control. 
Railroad  Co.  v.  Railroad  Commissioners,  78 
Kan.  168.  84  Pac.  755.  The  amended  statute 
concludes  with  this  provision :  "This  act  shall 
not  be  construed  to  apply  to  electric  street  or 
street  railway  lines  operating  exclusively 
within  any  county,  except  as  to  the  crossings 
of  any  railroad  over  any  other  railroad,  as  pro- 
vided In  section  5974,  Gteneral  Statutes  of 
1901."  Laws  1907,  p.  426,  c.  267,  {  1.  The  sec- 
tion of  the  Oeneral  Statutes  referred  to,  so  far 
as  here  important,  reads  as  follows:  "Any 
railroad  company  authorized  to  operate  a  rail- 
road in  this  state  desiring  to  cross  or  unite 
its  track  with  any  other  railroad  upon  the 
grounds  of  such  other  railway  corporation 
sliall  make  application  in  writing  to  the 
Board  of  Railroad  Commissioners,  stating  the 
place  of  crossing  or  Intersection ;  whereupon 
the  Board  of  Railroad  Commissioners  shall 
fix  a  day  for  the  hearing  of  such  application, 
and  notify  the  railway  corporations  Inter- 
ested, at  which  time,  unless  further  time  I>e 
granted  by  the  board,  the  corporations  Inter- 
sated  shall  be  heard  In  regard  to  the  nece»- 


Blty,  place,  manner,  and  time  of  such  cross- 
ing or  connection;  and  upon  such  hearing 
either  party,  or  the  board,  may  call  and  ex- 
amine witnesses  in  regard  to  the  matter;  and 
the  board  shall,  after  such  hearing  and  a 
personal  lamination  of  the  locality  where  a 
crossing  or  connection  Is  desired,  determine 
whether  there  is  a  necessity  for  such  cross- 
ing or  not.  and.  If  so.  the  place  thereof, 
whether  It  shall  be  over  or  under  the  exist- 
ing railroad,  or  at  grade,  and  In  other  re- 
spects the  manner  of  such  crossing  and  the 
terms  upon  which  the  same  shall  be  made  and 
maintained."  Gen.  St  1901,  |  5074.  By  the 
terms  of  the  statute  the  Board  of  Railroad 
Commissioners  had  power  to  determine  that 
the  crossing  should  be  made  at  the  place  in- 
dicated, by  means  of  a  subway  beneath  the 
railroad  tracks.  But  in  addition  to  this  it 
also  had  power  to  determine  the  "manner"  of 
crossing,  and  we  think  this  fairly  Implies  the 
right  to  make  any  reasonable  requlnanent 
having  relation  to  the  safe  oi>eration  of  both 
roads,  that  being  a  matter  committed  to  its 
controL  33  Cyc.  296.  For  instance,  the  kind 
of  support  to  be  provid^  for  the  surface  rail- 
road, and  the  grade  and  consequent  length  of 
the  approaches  to  the  subway,  are  details 
clearly  subject  'to  regulation  by  the  board. 
Consequently  a  proper  function  of  the  board 
is  to  decide  upon  a  plan  of  the  work,  as  has 
been  done  In  this  case,  and  Its  decision  in  the 
absence  of  exceptional  circumstances  must  be 
Onal.  Of  course  if  its  action  bad  been  arbi- 
trary or  capricious  the  courts  could  afford 
relief.  /  And  doubtless  the  city  could  Insist  up- 
on compliance  with  any  conditions  it  might 
see  fit  to  Impose  consistent  with  the  require- 
ments of  the  board,  for  the  purpose  of  mini- 
mizing any  resulting  damage  and  inconven- 
ience. 

The  interveners  complain  of  public  and 
private  inconvenience  that  will  result  from 
the  carrying  out  of  the  present  plans.  The 
situation  presents  however  merely  a  problem 
in  engineering.  The  wisdom  of  a  particular 
method  of  construction  is  for  the  determina- 
tion of  the  railroad  t}oard.  There  Is  nothing 
in  the  record  to  suggest  remotely  any  abuse 
of  discretion.  The  court  cannot  presume  to 
pass  judgment  upon  the  fitness  of  the  plans 
adopted.  The  Interveners  also  contend  that 
the  city  should  have  been  made  a  party  to 
this  proceeding  and  that  in  its  absence  there 
Is  a  defect  of  parties.  Technically  in  manda- 
mus the  only  necessary  parties  are  the  plain- 
tiff, who  asserts  the  right  to  have  an  act 
done,  and  the  defendant  upon  whom  the 
public  duty  rests  to  perform  It  The  practice 
Is  common  and  commendable  to  bring  In  other 
persons  who  are  likely  to  be  injuriously  af- 
fected by  the  judgment  In  order  that  they 
may  have  an  opportunity  to  be  heard  in  their 
own  behalf,  and  in  a  proper  case  the  court 
will  suspend  proceedings  until  this  is  done. 
Livingston  v.  McCarthy,  41  Kan.  20,  20  Pac. 
478.  But  such  procedure  is  for  the  protec- 
tion of  the  persona  so  affected.  Hen  no  one 
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anthorlzed  to  speak  tor  the  dtjr  adct  tor  a 
bearing  In  Its  bebalf,  a  majority  of  the  of- 
ficers who  by  acting  together  could  represent 
it,  disclaim  any  desire  for  It  to  be  beard,  and 
It  is  not  apparoit  that  any  Injary  will  result 
to  it  bjr  the  decision.  Under  these  dream- 
stances  tiiere  Is  neither  a  technical  nor  a 
practical  defect  of  parties. 

The  further  objection  fs  made  that  the  plan 
iQvolTes  the  exclusive  uae  by  the  railway 
company  not  only  of  the  subway  itadf,  but 
of  that  portion  of  the  street  taken  up  by  the 
approaches.  The  most  suitable  arrangement 
to  be  made  In  this  regard  Is  a  fair  matter  for 
the  determination  of  tbe  railroad  board.  The 
statute  (Laws  1903,  p.  180,  c.  122,  |  58),  giv- 
ing the  mayor  and  coundlmen  of  dttes  of  tbe 
first  dass  authority  to  regulate  public 
grounds,  contains  a  prohibition  of  any  exclu- 
sive privilege  for  a  railway  in  a  street,  but 
tbe  restriction  applies  only  to  acts  of  the  dt7 
officials,  as  it  Is  a  limitation  of  the  power 
granted  to  them. 

Tbe  final  objection  that  is  thought  to  re- 
quire spedflc  mention  Is  that  the  writ  ought 
not  to  Issue  because,  granting  that  the  street 
railway  company  must  construct  the  kind  of 
crossing  prescribed  by  the  board  or  none  at 
all.  It  la  under  no  public  duty  to  construct 
any,  and  therefore  is  not  subject  to  manda- 
mus in  that  regard.  The  allegations  of  the 
alternative  writ  show  that  tbe  company  Is 
now  operating  a  continuous  line  from  one 
side  of  the  dty  to  the  other,  save  for  the 
break  caused  by  the  railroad  tracks.  Tbls 
arrangement  may  be  r^^rded  as  In  effect  an 
operation  of  tbe  street  railway  across  tbe  rail- 
road by  means  of  a  transfer,  and  it  Is  com- 
petent for  the  Railroad  Commissioners  to 
order  this  method  to  be  changed. 

A  peremptory  writ  will  be  awarded. 


(SB  Or.  IS) 

SMITH  et  aL  T.  SMITH  et  aL 

(Supreme  Court  of  Oregon.   Dee.  21,  1900.) 

Apfeai.  and  Ebbob  (I  773*)— ABAiTDOirmnT 
or  APPEAL— Failubb  to  rn.E  Bbibf. 
Where  appellant  failed  to  file  a  brief  on 
time,  and  40  days  thereafter  appellee  moves  for 
affirmance,  and  appellant  makes  no  sbowiag  to 
excuse  bii  failure,  tbe  decree  will  be  affirmed. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8101,  8106-3110;  Dec 
Dig.  S  773.*] 

Appeal  from  CSrcutt  Oovr^  Multnomah 
County;  W.  M.  Oatens,  Judge. 

Adlon  by  William  C  Smith  and  others 
against  Benjamin  F.  Smith  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

See,  also,  SI  Or.  81,  S8  Fa&  44». 

H.  H.  Bidden  and  Jay  H.  Upton,  for  ap- 
pellants. J.  T.  LawlMT  and  B.  T.  Taggart, 
for  respondents. 


MOOKE.C.J.  This  Is  a  motion  to  afltrm  a 
decree.  The  defendants  perfected  an  appeal 
In  this  cause  and  should  have  filed  a  brief 
in  this  court  not  later  than  October  1,  1900. 
The  plain  tiers'  counsel  40  days  thereafter  in- 
teri)oeed  this  motion,  a  copy  of  which  was 
served  on  defendants'  counsel,  who  have 
made  no  showing  to  excuse  their  failure  to 
comply  with  the  rules  of  the  court  herein, 
thereby  evidencing  an  intention  to  abandoQ 
tbe  appeal. 

The  decree  should  therefore  be  affirmed; 
and  It  is  so  ordered. 


(K  Or.  un 

VUILIiBTJMIBB  ▼.  0RBX30N  WATBB  POW- 
ER &  BT.  00. 
(Supreme  Court  of  Oregon.    Dec.  21,  1900.) 

1.  Dauaobs  (§  203*)— Assbsshbnt  Of  Dak- 

AQES— iNQUSSr  ON  DSFAULT^BTIDSIfOE. 

Defendant,  In  an  action  tor  inJuiT  to  a 
passenger  on  Its  car  having  defaulted,  may 
not,  on  assessment  of  the  damages  by  the  coart 
under  B.  &  C.  Comp.  |  18G,  subd.  2,  where  It 
may  only  offer  proof  In  mitigation  of  damages, 
show  that  tbe  glass  was  not  broken  by  the  col- 
lision of  tbe  car;  the  extent  of  the  injary  to 
the  car  being  immaterial,  defendant's  cardess- 
ness  and  plalntilTB  Injury  being  admitted,  and 
the  only  question  being  as  to  the  amount  of 
damages  plaintiff  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  626;  Dec.  Dig.  «  203. »! 

2.  Dauaoes  ({  203*)— AsfiEssHENT  or  Dam- 
AOES— InquBsr  on  DEirAUi.T— BviDsnoB. 

Nor  is  It  material  that  one  going  through 
the  ear  immediately  after  the  acddeot  saw  no 
one  who  appeared  to  be  injured,  plaintiff  in  her 
testimony  not  claiming  to  have  received  any 
Injary  that  might  be  visible  to  the  casual  ob- 
server, and  saying  that  she  made  no  complaint 
at  the  time;  so  uat  such  fact  would  not  tend 
to  contradict  plaintiff  as  to  tbe  manner  In  whlcb 
she  was  thrown  against  the  seat  in  front  of 
her,  and  as  to  the  extent  of  her  injary. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  020;  Dec.  Dig.  1  208.*] 
8.  BviDBNOE  (I  128*)  — BBS  QtaXM-^Ow- 

PLAIRT  or  PXBBON  INJUBBD.  « 
Statement  of  plaintiff,  in  answer  to  a  tquea- 
tioa  of  her  physician,  some  time  after"  the  \Acci- 
dent,  that  she  was  still  suffering  the  pains,  is 
competent  \ 

[Ed.  Note.~For  other  cases,  see  Bvidenee, 
Cent  Dig.  «|  S83-38S;  Dea  1%  |  128.*]  \ 

4.  Tbial  (t  46*}M>mB  of  Btisutob— Sbow- 
IITO  Matebiautt. 

Plaintiff  having  admitted  consulting  0.  fot 
treatment,  it  was  not  error  to  sustain  objec* 
tion  to  the  question  whether  she  said  anything 
to  witness  about  having  been  with  C.  for  treat- 
mant,  as  it  cannot  be  presumed,  and  the  qnes- 
tion  does  not  Indicate,  that  the  answer  would 
have  been  material. 

gd.  Note.— Fbr  otiier  cases,  see  TzlaL  Oant 
1 116;  Dec;  Dig.  |  40.*} 

&  Dakaobs  a  100*)— AssEssuEirT  —  IirquBST 

ON  DEFAtlLT— PiNDINOa. 

On  an  assesament  of  the  damages  by  the 
court  under  B.  ft  C.  Comp.  f  18S,  subd.  2,  on 
default  of  defendant  In  an  acttuk  for  personal 
injuries,  the  only  question  for  trial  being  how 
much  plaintiff  is  damaged,  spedal  findings  as  to 
the  items  of  damages  are  not  requiiva;  sec- 
tion 168  providing  that,  <m  the  trial  of  an  b- 
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ine  of  fact  by  the  court,  Its  decision  shall  state 
the  facts  found,  relating  to  the  issues  made  hy 
the  pleadings,  as  defined  by  sectioDS  109  and 

m« 

lEd.  Notft.— For  other  caies,  sm  Danages, 
Dea  D!f.  i  19&.*] 

&  APPBAI.  and  BSBDB  (i  842*)— RXTIBW. 

Only  errors  of  law  can  he  considered  on 
appeal,  so  the  findings  of  fact  and  the  ques- 
tion (H  excessive  damages  raised  by  a  motion 
for  new  trial  cannot  be  reviewed. 

[Ed.  Note.— Fm  other  casea,  see  Appeal  and 
Error,  Gent  Die.  H  SSia-3330;  Dec  Dig.  1 
842.*] 

Appeal  from  Circuit  Court.  Hnltnomah 
Counts':  Tbomas  0*Day.  Judge. 

Action  by  Alice  yuUlenmier  against  tbe 
Oregon  Water  Power  ft  Railway  Company. 
Jndgment  for  plalntUC  Defendant  appeals. 
AiDrmed. 

A.  M.  Dibble  (R.  W.  Wilbur,  on  the  brleif), 
for  appellant  0.  M.  Idtiman  (Wm.  0.  Ben- 
bow,  on  tbe  brief),  for  respondent 

BAKIN,  J.   ThlB  Is  an  action  to  recover 
damages  tor  personal  lujories.   Plaintiff  al- 
leges tbat  on  October  22,  1906,  she  was  a 
passenger  npon  a  car  of  tbe  defendant  at  tbe 
time  said  car  collided  witb  another  car  of 
defendant,  the  colliBion  being  caused  b;  negll- 
genoe  of  tbe  defendant;  that,  by  reason  of 
said  collision,  plaintiff  was  thrown  violently 
out  of  ber  seat  and  upon  the  seat  In  front  of 
lier,  crushing  her  arm,  shoulder,  and  body, 
striking  and  crushing  hec  bead,  and  causing 
ber  great  physical  pain  and  mental  angoisb, 
for  which  she  asks  damages  in  tbe  stun  of  $10,- 
000  and  q)eclal  damages  on  aecoant  of  money 
paid  for  medical  serrices,  hospital  expenses, 
medicine,  and  nursing  In  the  sum  of  (1,000. 
Sbe  also  alleges  tbat  she  was  a  bnslnesa  wo- 
man, earning  $76  i>er  month ;  tiiat  her  trade 
was  tbat  <rf  a  wab^unakw  and  Jeweler ;  that, 
reason  of  said  injuries,  she  was  unable 
to  work  thereafter,  to  ber  damage  In  tiie  sum 
of  ¥S2&  The  defendant  suffered  default  for 
want  of  an  answer  to  be  entered  against  it 
and  thereupon  the  a>urt  proceeded  to  bear  the 
proof  and  to  assess  the  damages  to  which 
plaintlCf  was  aitiUed,  under  the  provision  of 
snbd.  2, 1 185,  B.  &  C.  Comp.,  wblch  provides 
that  in  actions  sounding  in  tort,  if  no  answer 
baB  been  filed,  the  court  without  the  inter- 
vention ot  a  Jury,  shall  assess  tbe  damages 
which  plaintiff  shall  recover;  that  tbe  court 
may  hear  the  proof  its^  and  the  defendant 
■hall  not  be  precluded,  by  reason  of  his  de- 
feult,  firom  <ritering  ^mot  in  mitigation  of 
damages.  At  the  close  of  tb«  evidence,  and 
aXter  tbe  court  had  onlly  announced  tbat  he 
had  assessed  the  damages  at  $3,000,  plaintiff 
moved  the  court  to  make  specific  findings  of 
fact  as  to  the  items  and  amounts  of  each, 
npon  which  the  court  allowed  damages.  This 
motion  was  denied  by  tbe  court  Defmdant 
also  moved  the  court  for  a  new  trial  for  the 
reason  that  *-he  evidence  was  insufficient  to 


Justify  the  Judgment,  and  that  the  damases 
were  excessive.  Tbe  defendant  appeals. 

Error  is  assigned  upon  tbe  refusal  of  the 
court  to  permit  Mrs.  Loveridge,  who  was  a. 
passenger  <m  the  same  car  at  the  time  of  the 
acclduit,  to  state  whether  or  not  from  the 
force  of  the  odllidon  the  glass  In  tbe  front 
of  the  car  was  brokOL  The  extent  of  the  in- 
jury to  Ihe  car  was  not  materiaL  It  was  not 
made  an  issue,  afid,  tbe  defoidanfs  careless- 
ness and  plainturs  injury  being  admittsd, 
the  <mly  qoesti«i  was  as  to  the  Amount  of 
damage  plaintiff  sustained. 

Error  la  also  assigned  upon  tbe  refusal 
of  tbe  court  to  permit  Mrs.  Loveridge,  who 
went  through  the  car  af  tw  the  acddcoit,  to 
state  what  she  found  as  to  any  <me  being 
hurt  Tbe  record  does  not  show  what  was 
sought  to  be  proved  by  the  answer,  but  sa- 
Bumtng  that  she  would  have  answered  tbat 
she  saw  no  one  who  appeared  to  be  Injured, 
It  would  be  Immaterial,  as  plaintiff  in  her 
teetlmony  does  not  claim  to  have  received 
any  injury  that  might  t>e  visible  to  the  casual 
observer  and  sa^  that  sbe  made  no  com- 
plaint at  tbe  tima  Such  evldrace,  then, 
would  not  tend  to  contradict  ber  as  to  tbe 
manner  In  which  sbe  was  thrown  down  or 
to  tbe  extent  of  her  Injuries. 

Plaintiff's  husband  testified  that  on  Decwn- 
ber  8tb,  Dr.  Cable,  bis  wife's  physician,  asked 
her  this  question,  "Do  you  still  suffer  these 
pains,"  to  which  she  answered,  "Tee."  This 
was  competent  evidence  under  tbe  rule  tbat 
"the  declarations  of  a  party  are  received  to 
prove  bis  condition,  Ills,  pains,  and  symptoms, 
whether  arising  from  sli^nees  or  an  Injury 
by  accident  or  violence."  State  v.  Mackey. 
12  Or.  158,  6  Pac.  648.  To  the  same  effect 
are  Thomas  v.  Herrall,  18  Or.  549,  28  Pac. 
497,  and  16  Cyc.  1160.  "The  representations 
of  a  sick  person  of  the  nature,  symptoms,  and 
effects  of  the  malady  under  which  be  Is  la- 
boring at  tbe  time  are  received  as  original 
evidence.  If  made  to  a  medical  attendant, 
they  are  of  greater  weight  as  evidence;  but 
if  made  to  any  other  person,  they  are  not  on 
tbat  account  rejected."  1  Oreenleaf  on  Evi- 
dence, I  102.  The  ruling  of  tbe  court  an  sus- 
taining an  objection  to  the  question  asked 
Dr.  Jones,  "Did  she  state  aiQ^hlng  to  you 
about  having  been  with  Dr.  Cable  for  treat 
ment?"  was  not  error.  Tbe  question  gives  no 
Intimation  as  to  what  answer  Is  expected,  or 
that  she  said  anything  detrimental  to  ber 
case  hera  She  admitted  having  consulted 
Dr.  Cable  for  treatmoit  and  we  cannot  pre- 
sume that  the  answor  would  have  been  ma- 
terial. Beers  t.  Aylsworth,  68  Pa&  1025,  €L 
Or.  254. 

Tbe  principal  assignment  of  error  relied  up- 
on by  defendant  is  the  refusal  of  the  court 
to  make  spc<^  findings  as  to  the  items  and 
amounts  of  the  dsmages  allowed  to  plaintiff. 
Defendant  Inslsto  tbat  It  was  the  duty  of  tbe 
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jourt  to  make  special  flndliiga  of  fact  as  to 
these  Items.  The  rule  la  well  settled  that 
Qie  trial  court  nrast  make  flndlngs  upon  all 
■tbe  material  Issaea;  that  Is,  the  findings  of 
fact  must  be  snfflt^t  to  sustain  the  Judg- 
ment (Mood7  T.  Richards,  29  Or.  286,  45 
Pae.  777:  Chung  t.  Stephenson,  SO  Or.  248, 
80  Pac.  888.  805),  but  this  nile  relates  to  Is- 
sues made  bj  the  pleadings  <B.  ft  a  Comp. 
S  ISSf.  Issues  are  defined  19^  section  109,  B. 
ft  C.  C<»Dp.:  "Issues  arise  upon  the  plead- 
ings when  a  fact  or  conclusion  of  law  Is 
maintained  tgr  the  one  party  and  controrerted 
b7  the  other."  Section  111:  "An  Issue  of 
fact  arises  upon  a  material  all^atlon  in  the 
complaint,  controverted  by  the  answer."  And 
these  are  the  Issues  referred  to  by  the  decl- 
aloDS  of  this  court,  cited  by  defendant,  to  the 
effect  that  the  findings  must  be  based  npon 
and  as  broad  as  the  Issues  Inyolved.  Oreen 
V.  Williams.  21  Kan.  64,  Hardin  r.  Abbey. 
57  Tex.  587,  also  cited  by  defendant,  are  bas- 
ed npon  statute.  In  this  case  there  are  no 
Issues  based  npon  the  pleadings,  and  there 
Is  but  one  question  for  trial,  namely:  How 
much  Is  plaintiff  damaged?  Therefore  no 
other  finding  of  fact  can  be  required.  Every 
interest  of  the  defendant,  the  protection  of 
which.  It  contends,  requires  such  special  find- 
ings, can  be  saved  by  proper  exceptions  at 
the  trial.  Other  questions  were  eu^ested 
at  the  ailment  that  related  only  to  the  facts, 
and  are  not  before  us. 

The  case  Is  not  here  for  a  review  of  the 
flndlngB  of  fact  made  by  the  court,  but  only 
for  the  consideration  of  errors  of  law  prop- 
erly brought,  presented  by  the  appeal.  The 
question  raised  by  the  motion  for  a  new 
trial,  Including  that  of  excessive  damages, 
cannot  he  reviewed  here.  State  v.  Foot  Ton, 
24  Or.  73,  82  Pac.  1031.  33  Pac.  537 ;  Lindsay 
T.  Grande  Ronde  Lumber  Co.,  48  Or.  439,  87 
Pac.  145.  We  find  no  error  In  the  proceed- 
ings of  the  lower  court 

The  Judgment  Is  affirmed. 

(6S  Or.  Ui) 

STATD  T.  BRINKLST. 
(Snpreme  Court  of  Oregon.    Dec.  21,  1909.) 

1.  Cbxuinal  Law  (|  516*)— Evidknck— "Coit- 

FBSSION." 

A  "confession"  by  accused  may  be  a  naked 
statement  tliat  he  Is  guilty  of  a  crime,  or  it 
may  be  a  full  statement  of  the  circumstance! 
of  the  commission.  Including  his  part  In  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1139-1145;  Dec.  Dig.  { 
616.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1417-1419;  vol.  8,  p.  761L3 

2.  Ceiminal  Law  ({  406*)— Aduissions— Cos- 
Ptrs  Delicti. 

Statements  of  extraueoua  facta  by  accused, 
not  involving  guilt,  even  when  his  confession 
is  Inadmisaible  because  not  voluntary  or  for 
any  other  reason,  may  be  received  against  bim 
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as  evidence  of  such  facta,  and  may  bo  soflkieat 
to  prove  the  corpus  delicti. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  406.'] 

3.  Labcbnt  (J  68*)— Cattm  Theft— Corpus 
Delicti— EviDKN  OK. 

In  a  prosecution  for  cattle  theft,  evidence 
of  defendant's  admissions  held  sufficient  evi- 
dence of  the  corpus  delicti  to  require  lulnnis- 
BioD  of  the  case  to  the  Jury. 

[m.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  S  68.*] 

Action  by  the  State  of  Oregon  against  Ira 
Brinkl^.  On  motion  for  rehearing.  Rehear- 
ing denied. 

For  former  opinion*  see  104  Pac.  883. 

BAKIN,  3.  The  attorn^  for  Q»  detakd- 
ant  have  preeented  a  very  lengthy  and  forcible 
argument,  urging  a  rehearing  In  this  case  up- 
on the  theory  that  the  verdict  of  gnllty 
against  ttie  dtfendant  based  on  an  Infer- 
ence deduced  from  an  Inference,  and  that 
othwwlse  the  corpos  dellcU  is  not  proren. 
But  this  whole  argument  Is  dependent  jxpoa 
the  assumption  that  the  corpus  delicti  must 
be  established  by  proof  aliunde  the  confes- 
sions or  admlBslons  of  tlie  defendant  This 
assumption  Is  erroneons.  A  confessloa  by  a 
defendant  may  be  a  naked  statement  that  he 
is  gnllty  of  a  crime,  or  It  may  be  a  full  state- 
ment of  the  circumstances  ot  its  commission. 
Including  his  part  In  it.  and  the  mle  Is  Oiat 
bis  statement  of  extraneons  facts,  not  In- 
volvlng  guilt,  evea  when  the  confession  la  not 
admissible  l}ecause  not  voluntary,  or  for  oQi- 
er  reasons,  may  be  received  agaliutt  a  defend- 
ant as  evidence  of  such  facts.  1  Wharton's 
Criminal  Evidence,  S  678,  says:  "Although 
confessions  made  by  threats  or  promises  axe 
not  evidence,  yet  if  they  are  attended  by  ex- 
traneous facts  which  show  that  tiiey  ate 
true,  any  such  facta  wbldi  may  be  thw  de- 
veloped, and  whidi  go  to  prove  ihe  existence 
of  the  crime  of  which  tiie  defendant  was  sus- 
pected, will  be  received  as  testimony;  e.  g., 
where  the  party  thus  confessing  points  out 
or  tells  where  the  stolen  property  is.  *  *  * 
But  when  the  search  is  successful,  and  the 
Inculpatory  tiling  Is  thus  Identified,  this  nec- 
essarily brings  with  it  the  reception  In  evi- 
dence of  the  defendant's  statements  giving 
the  clue."  To  the  same  effect  Is  1  Oreenleaf 
on  Blvidence,  fiS  170,  231;  and  also  3  Enc.  of 
Evidence,  341.  This  rule  was  followed  In 
State  V.  Reiuhart,  26  Or.  477,  38  Pac.  822, 
where  It  was  Insisted  that  the  entries  by 
the  defendant  in  the  books  of  the  firm  are  In 
the  nature  of  a  confession  and  insufflclent  to 
convict,  unless  there  Is  other  evidence  that 
the  firm  actually  lost  some  money.  Chief 
Justice  Bean  says  In  the  case  above  cited: 
"We  cannot  concur  in  this  position.  A  'con- 
fession,' In  a  legal  sense,  Is  restricted  to  an 
acknowledgment  of  guilt  made  by  a  person 
after  an  offense  has  been  committed,  and 
does  not  apply  to  a  mere  statement  or  dec- 
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laratlon  of  on  Independei^  fact  bom  which 
racb  guilt  may  be  InferreiL  The  entries  of 
the  d^endant  In  the  bookB  of  account  which 
he  was  required  to  ieep  are  not  confesslona 
or  admissions  of  goilt,  but  are  perfectly  Inno- 
cent In  themselves.  *  *  *  We  are  clearly 
of  the  opinion,  therefor^  tiiat  the  books  of 
account  k^t  hr  the  defendant  are  sufficient 
to  prove  the  corpus  d^lctl."  In  State  t. 
H(«oway,  45  Or.  610,  78  Pac.  9S7.  81  Pac.  234. 
defendant's  statements,  ind^)endent  of  the 
confessions,  were  recognized  as  part  ot  the 
proof  of  the  corpus  delicti^  as  tending  to  show 
criminal  agency.  The  same  holding  Is  found 
In  State  T.  Mbns.  2ft  Ulun.  186.  2  N.  W.  494, 
68S.  In  State  t.  Growder,  41  Kan.  101,  21 
^c.  208,  It  is  held  that  "admissions  by  per- 
sons accused  of  crime  suggesting  the  Infers 
ence  that  suA  crime  was  In  fact  committed 
as  alleged  are  always  admissible  against  the 
person  making  the  admission."  Bee  cases 
there  cited.  "It  [the  statement  of  the  de- 
fendant] Is  a  most  satisfactory  estabUsfament 
of  the  tact  that  money  was  offraed  Wilson 
not  to  testify,  and  that  is  the  limit  id  the  le> 
gal  effect  that  can  be  given  it" 

To  the  same  effect  are  Pet^e  t.  Miller,  122 
CaL  84,  54  Pac.  623;  Taylor  v.  State.  110  Ga. 
ISO.  85  8.  E.  161 ;  Powell  v.  State,  101  Ga.  9, 29 
S.  B.  309. 65  Am.  St  Rep.  277;  Taylor  v.  State, 
87  Keb.  788,  66  N.  W.  623.  In  this  case  de- 
fendant made  no  confession.  What  counsel 
referred  to  In  the  motion  as  confessions andad- 
mlsslons  were  statementa  of  facts,  not  amoont- 
tng  to  admissions  of  guilt,  and  hence  do  not 
come  within  the  prohibition.  Section  1408, 
B.  &  C  Comp.,  provides  that  **nor  is  a  con- 
fession only  sufficient  to  warrant  his  convic- 
tion, without  some  other  proof  that  the  crime 
has  been  commltt^"  And  this  we  under- 
stand Is  the  only  limitation  as  to  evidence  of 
statementa  of  defendant  In  proof  of  the  cor- 
pus delicti.  This  case  does  not  come  within 
that  statute.  This  same  point  was  decided 
to  People  V.  McGIoln,  91  N.  T.  253.  Section 
395  of  the  New  York  Criminal  Code  contains 
the  exact  provision  of  section  1403,  B.  &  C. 
Comp.,  above  quoted.  The  defendant,  who 
was  on  trial  for  murder,  had  made  a  confes- 
sion of  guilt  ta  writing,  and  upon  the  appeal 
It  was  urged  that  there  was  no  "additional 
proof  that  the  crime  had  been  committed," 
and  It  was  held  that,  aside  from  the  confes- 
sion, previous  statements  made  by  the  defend- 
ant to  a  witness  tended  to  prove  the  burglary 
and  also  the  unlawful  killing  connected  there- 
with. 

These  statements  by  the  defendant,  namely, 
that  he  bought  the  four  cows  and  three 
calves,  that  he  butchered  the  three  calves,  bo 
bought  and  sold  them  to  the  butcher,  that  the 
dry  cow  was  the  "3  S"  cow,  not  the  Boyce 
cow,  are  corroborated  by  the  testimony  of 
Leslie  Wellman,  who  said  that  he  put  the 
cows  In  the  pasture  that  morning  for  Brink- 
1^,  that  they  were  hard  to  drive  and  one  of 


them,  a  red  moolley  cow  (the  Boyce  cow^ 
broke  away  and  came  ba<^  to  Brinkl^'s 
place,  that  Brlnkley  said  he  had  killed  the 
calves  of  the  three  cows  driven  by  Wellman; 
also,  by  the  testimony  of  H.  B.  Wellman,  to 
the  effect  that  defendant  borrowed  his  wagon 
to  take  three  veals  to  town,  and  that  he  help- 
ed defendant  to  load  them;  also,  by  that  of 
Harry  Fawcett,  the  butdier,  who  tMtlfied  that 
he  bought  tliree  calves,  butchered,  from  the 
defendant;  also,  by  that  ot  Boyce,  who  said 
that  defendant  teAA  him  that  he  bought  these  ' 
three  cows  (rate  b^ni^g  to  Boyc^  one  to 
Wanen  and  one  to  Truscott)  and  the  *V  8" 
cow  from  the  same  parties,  and  that  he 
butchered  the  calves  of  the  three  cows;  and 
also  by  ttie  testinumy  of  Osborne  who  Bald 
that  this  Bt^rce  cow  (red  moolley),  to  de- 
fraidanf  s  jtasture,  bad  nomtly  been  separat- 
ed from  her  calf.  So  that  the  statementa  of 
the  defendant  are  admissible  to  prove  the 
tacts  establlshng  the  corpus  dtficti,  and  It 
does  not  rest  alone  npon  an  Inference  deduced 
from  an  Inference,  but  upon  facto  proven 
that  are  sufficient  to  take  the  case  to  the 
jury. 

The  motion  is  denied. 


(Se  Or.  468) 

PORTLAND  RT.,  LIGHT  &  POWBR  00.  v. 
RAILROAD  COMMISSION  OF 
OREGON. 

(Supreme  Court  of  Oregon.  Dec  21,  1900.) 

1.  Statutes  (|  238*)— Lboisutzvk  GaAHiB— 
CoNsrancTioN, 

The  m&xiqi  that  that  without  whidi  a  grant 
would  not  be  effective  is  deemed  to  pass  with  the 

frant,  though  generally  applied  to  grants  of  real- 
y,  is  also  adapted  to  the  conatroction  of  stat- 
utes. 

[Bd.  Note.— For  other  case&  see  Statutes, 
Cent  Dig.  i  310;  Dec.  Dlg.lm*] 

2.  Cabhiers  (S  13*)  —  Rboulation  —  Rates  — 
Unjust  Discbimi nation  —  DiscsnaiUTOH 
AS  TO  Localities— "Railroad." 

Railroad  Gommission  Law  (Laws  1907,  p. 
70,  c.  53,  i  11),  makes  the  term  "railroad**  as 
used  therein  include  all  corporations  which  op- 
erate by  electric  power  any  mtemrban  railroad, 
etc.  Section  28  authorizes  the  Railroad  Com- 
mission, upon  complaint  of  any  municipality 
that  fares  are  ODi«asonable,  or  discriminatory, 
to  investigate  and  order  just  and  reasonable 
fares,  npon  finding  that  those  complained  of  are 
unreasonable  or  unjustly  discnmioatory.  Section 
48  makes  it  unlawful  to  charge  smaller  compen- 
sation to  persons  fumishiaf;  part  of  the  facilities 
than  to  other  persons.  Section  49  makes  the 
giving  of  an  unreasonable  preference,  or  the  sab- 
jectiog  of  any  person  to  an  unreasonable  preju- 
dice, an  unjust  discrimination.  Section  59  re- 
qtiires  the  act  to  be  liberally  construed  to  at- 
tain the  public  weltare  and  substantial  justice 
between  passengers  and  rallroie^  Section  ftl 
makes  the  duties  ot  railroads  the  same  aa  at 
common  law,  and  the  remedies  against  them 
the  same,  except  where  otherwise  provided, 
and  makes  the  proTisiona  of  the  act  cumulative. 
Held,  in  view  of  section  61,  that  the  Rallrmd 
Commission  could  correct  charges  made  by  an 
electric  railroad  company  which  were  unjustly 
discriminatory  as  to  a  locality,  upon  complaint 
of  a  town,  independent  of  Laws  1909.  p.  158, 
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c.  97,  maVf^jg  piovMoitf  of  the  railroad 
commisaioD  law  applicable  to  any  locality. 

[Hd.  Note,— For  other  eases*  eee  Oarrien, 
Gent.  Diff.  H  21-24;  Dee;  THg.  f  13.* 

For  other  definitioiu,  aee  Words  and  Phrases, 
toL  7,  pp.  68Q9-S0O8;  toL  8.  pp.  7777,  7778-] 

3.  OOWHTITUTIOWAI.  LAW  ({  101*)  —  VMTBD 
RlOHTS— RSGUUTION  OT  R*.TE»— EtUEBCISE 
OF  POUCB  POWSB. 

Oonst.  art  11,  |  2,  peimittin;  eorporatloiii 
to  be  formed  under  general  laws,  and  permitting 
all  laws  passed  parsuaot  to  that  section  to  be 
amended  or  repealed,  but  not  bo  as  to  impair 
vested  corporate  rlghtB,  did  not  prohibit  the  ap- 
plication of  Railroad  Oommisaion  Law  (Lews 
1907,  p.  03,  c.  53,  fi  48),  making  it  an  offense  for 
any  raUroed  company  to  collect  for  carrying  one 
person  more  than  it  demands  from  another  for 
a  like  service,  to  an  electrie  nilroad  company 
BO  as  to  compel  transfer  priTileges  on  a  certain 
line,  and  reduce  the  fare  charged  thereon  to  that 
charged  on  another  line  of  the  same  length,  un- 
der a  contract  with  Its  predecessor  tiiat  the  fare 
on  the  latter  line  shoala  never  exceed  a  certain 
sum,  with  transfer  privileges. 

[Ed.  Kote.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  85  209-211;  Dea  Dig.  S 
l6l.*] 

4,  OONSTITCTIonAL  IiiW  (|  154*)  —  OBUQA- 
TION  or  CONTBACTS. 

Snch  application  of  the  statate  was  not  pro- 
hibited by  Const,  art.  1,  S  21,  forbidding  laws 
impairing  the  obligation  of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  EHg.  i  4C3;  Dec.  Dig.  1 1M.*1 

6:  CowgrmmoNAi.  La.w  (|  101*)  —  Ybstbd 
BioRT— Raiiaoads— RBonuTionB  —  Rates. 
Though  the  right  of  a  railroad  company  to 
collect  reasonable  fares  is  a  vested  right,  ft  Is 
subject  to  the  police  power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  ||  20D^1;  Dec.  Dig.  % 
101.*] 

9.  CoRsnnrEioHAX.  Law  (1 00*>— Poiici  Pow- 

■E— DELBOATIOIT. 

The  police  power  of  the  state  cannot  be  bar- 
gained avray  by  contract  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Consdtotlon- 
al  Law.  Cent,  Dig.  If  80.  90.  03;  Dec.  Dig.  f 
60.*] 

7.  Gabkibrs  17*)— BBdin.ATionB  —  Ratkb  — 

GORTBACT. 

A  contract  between  a  street  railroad  com- 
pany and  its  predecessor,  fixing  the  passenger 
fares  on  a  certain  line  at  a  certain  sum,  will  be 
assumed  to  be  valid  until  sbrogated  by  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S$  31,  32;  Dec  Dig.  f  17.*] 

8.  Gabbiebb  (H  21*)— RiouuTioirs— BATBs- 
DiBCBiMiif  ation— Offes  se. 

Railroad  CommissIoD  Law  (Laws  1907,  p. 
98,  c  53,  S  48),  making  it  an  offense  for  any  rail- 
road company  to  collect  for  carrying  one  person 
more  than  It  demands  from  another  for  a  like 
contemporaneous  service,  which  omitted  the 
words  ''under  Bubstantially  similar  circiimatan- 
cea  and  ccmditions,"  as  uRed  in  Interstate  Com- 
merce Law  (Act  Cong.  Feb.  4,  18S7,  c.  104.  S 
£34  Stat  379  [U.  S.  Oomp.  St  1901.  p.  31551), 
after  which  section  48  was  pattemed,  applies 
to  the  different  lines  of  an  electric  railway  com- 
pany, though  the  conditions,  such  as  the  cost  of 
eonstraetion,  etc..  are  not  the  same  on  the  sev- 
eral lines. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  50-64 ;  Dec.  Dig.  1 21.»] 

9.  Oarrikrs  (I  13*)  —  Rboulation  —  Rates  — 
Unjust  DiacRiuiNATiON. 

Under  Railroad  Commission  Law  (Laws 
1907,  p.  82,  c.  53,  S  28).  authorizing  the  Railroad 
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Commission,  upon  finding  on  InTeatlgatiMi  upon 
the  complaint  of  any  munldpality.  that  fares 
are  unreasonable  or  discriminatory,  to  substitute 
just  and  reasonable  fares  therefor,  fores  may  be 
changed  if  they  are  unjustly  discriminatory, 
though  not  unreasonable  for  the  service  perform- 
ed, so  that  where  an  electric  railroad  company 
voluntarily  charged  a  5-cent  fare,  with  transfer 
privileges,  from  the  limits  of  a  city  of  over  60,- 
000  population,  within  which  the  fare  was  lim- 
ited to  6  cents  by  statute,  to  a  certain  town,  it 
thereby  established  the  value  of  similar  service 
on  its  other  lines,  and  it  was  an  unjust  discrim- 
ination to  chaise  a  10-cent  fare  on  a  different 
line  to  another  town  an  equal  distance  from  the 
limits  of  such  city,  snd  that  the  population  out- 
side the  city  limits  on  the  5-cent  luies  was  denser 
than  on  the  10-cent  lines,  or  that  the  fares  on 
the  former  lines  were  limited  to  5  cents  br  a 
oontraet  with  the  company's  piedeceasor,  or  that 
the  physical  conditions  at  the  point  on  one  of  the 
5-cent  lines  where  it  crossed  the  city  limits  made 
it  impossible  for  passengers  to  leave  the  cars 
there,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  22,  23 ;  Dec  Dig.l  18.*] 

Appeal  from  Circuit  Court,  Marlon  Ootm- 
ty;  William  Galloway,  Judge 

Suit  by  the  PorUand  Railway.  Ligbt  & 
Power  Company  against  the  Railroad  Com* 
mission  of  Oregon.  From  a  decree  for  de* 
fendant,  plaintiff  appeals.  Affirmed. 

This  l8  a  aoit  to  set  aside  an  order  made 
by  the  defendant,  the  Railroad  Commission 
of  Oregon,  requiring  the  plaintiff,  Uie  Port- 
land Railway.  Light  &  Power  Company,  a 
corporation,  to  reduce  in  some  particulars  a 
schedule  of  fares,  and  also  to  deliver,  to  per- 
sons paying  the  diminished  charge^  transfer 
tlcfcets  granting  further  conveyance  on  oth- 
er cars  nndw  Its  management  The  tacts 
are  as  follows:  The  plaintiff  controls  and 
operates  cars  propelled  by  electricity  on 
urban,  suburban,  and  Interurban,  railways. 
Thus  the  Oregon  City  division  extends  from 
the  Intersection  of  First  and  Alder  streets. 
In  the  city  of  Portland,  easterly  across  the 
Willamette  river,  thence  southnrly  through 
Golf  Junction,  Milwaukee,  and  other  places 
to  Canemah;  the  ML  Scott  division  contin- 
ues east  from  a  Junction  with  the  Oregon 
(^ty  division  to  Mt  Tabw  Junction,  and 
Uience  southerly  through  Lents  to  Lents 
Junction;  the  S^lwood  branch  extends  souOi 
from  a  Junction  wltb  the  Mt  Scott  division 
to  Golf  Junction;  and  the  Sinringwater  divi- 
sion extends  east  from  Golf  Junction  through 
NIcfcum.  Lents  Junction  and  other  places, 
and  thence  southerly  to  Gaiadero.  A  part  of 
the  Mt  Scott  division,  3JiO  miles  in  length, 
and  lying  outside  the  limits  of  Portland,  was 
granted  to  the  plaintiff,  subject  to  a  contract 
made  with  its  predecessors  April  80.  1901, 
stipnlatlQg  that  for  a  term  of  10  years  from 
that  date  the  fare  per  passenger  from  Leuti 
and  intermediate  points  to  and  tbroui^  the 
city  of  Portland  should  never  exceed  6  cents, 
and  providing  that.  If  the  covenant  vrera 
broken,  the  property  so  conveyed  should  re- 
vert to  the  grantor.  As  the  inhabitants  of 
Portland  exceed  60,000,  not  more  than  5  cents 
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can  hs  demanded  for  carrying  any  person  on 
a  street  railway  line,  for  a  continuous  trip  In 
one  genCTal  direction,  between  any  two 
points  In  the  city.  B.  &  C.  Comp.  f  2006; 
Laws  Or.  1007,  p.  70,  c.  53,  S  11.  The  plain- 
tiff has  faithfully  performed  the  terms  and 
conditions  of  the  contract  mentioned,  and, 
when  reqaested,  has  issued  to  all  passengers 
on  the  Mt  Scott  division,  boarding  Its  cars 
within  the  limits  specified,  transfer  tickets 
entitling  them  to  furthw  transportation  over 
lines  of  railway  controlled  by  it  In  Portland, 
though  the  trackage  distance  from  Lents  to 
the  Intersection  of  First  and  Alder  streets 
by  way  of  this  dWi^on  Is  7.89  mUes.  The  dis- 
tance from  such  terminus  by  way  of  the  Oregon 
City  dlTlsIon  to  Milwaukee  Is  &71  miles,  of 
which  trackage  1.35  miles  Is  outside  the  cl^ 
boundary.  The  fare  to  and  from  Milwaukee 
to  Portland  Is  10  cents,  and  no  transfers  over 
the  lines  controlled  by  the  plaintiff  In  the 
latter  city  are  granted  to  passengers  over 
such  dlTlsIon.  The  municipality  of  Milwau- 
kee, by  Its  mayor,  filed  with  the  Railroad 
Commission  a  complaint,  afieerting  that  the 
fare  for  carrying  passengers,  as  last  Indicat- 
ed, was  unjustly  discriminatory  against  that 
town.  Upon  investigation,  pursuant  to  no- 
tice, the  Commission  stated  the  facts  in  buN 
stance,  as  hereinbefore  detailed,  determined, 
by  an  original  and  a  supplemental  finding, 
that  the  10-cent  fare  specified  was  subject 
to  the  charge  Interposed,  and  made  an  order 
requiring  the  plaintiff  to  desist  from  demand- 
ing or  collecting  more  than  6  cents  of  any  in- 
dlTidual  for  such  transportation  In  either  di- 
rection, and  also  to  deliver  to  such  passen- 
gers the  same  transfer  privileges  that  were 
accorded  to  persons  traveling  between  Lents 
and  Portland.  This  suit,  being  at  Issue,  was 
tried,  and  from  the  testimony  taken  the 
court  made  findings  of  fact  conformable  to 
those  framed  by  the  Railroad  Commission, 
to  the  effect  that  the  plaintiffs  observance 
of  the  terms  of  the  contract  referred  to  had 
substantially  Increased  the  value  of  lands  In 
the  town  of  Lents  and  its  vicinity,  and  bad 
also  materially  augmented  the  population 
thereof,  while  in  consequence  of  the  discrim- 
ination the  town  of  Milwaukee  had  remained 
practically  unchanged,  stetlng  the  particu- 
lars as  to  each  place;  that  ttie  fares  on  the 
Oregon  City  division,  when  measured  wjth 
the  charges  on  other  lines,  were  not  unrea- 
Bonable,  but,  when  compared  with  similar 
exactions  for  transportation  on  the  Spring- 
water  and  the  Mt  Scott  divisions,  were  un- 
just, unreasonable,  and  discriminatory,  and, 
having  approved  the  order  of  the  Railroad 
OommlBBion,  the  plalntifF  appeals. 

-Fred^ck  7.  Holman  and  Franklin  T. 
GrUith,  for  appellant.  A.  B£.  Orawford  and 
B.  B.  OUtner»  for  respondent 

IIOOBB,  O.  3.  (after  stattog  the  tactB  as 
above).  It  is  maintained  by  plaintiffs  comt- 
mei  that  the  law  hi  force  when  the  order  was 
ocmflrmed  did  not  anthorlsa  a  ngnlatlon  of 


fares  in  consequence  of  discrimination 
against  any  locality,  but  only  when  a  differ- 
ence in  charges  was  made  to  passengers  for 
like  and  contemporaneous  service,  and,  such 
being  the  case,  an  error  was  committed  h> 
rendering  the  decree  herein. 

A  statute  was  enacted  February  18^  1907 
creating  a  Railroad  Commission,  and  con 
taining  provisions  which,  so  far  as  deemed 
material,  are  as  follows: 

"The  term  *rallroad*  as  used  ho-eln  shall 
mean  and  embrace  all  corporations  •  •  • 
that  now,  or  may  hereafter,  own,  operate  by 

*  *  *  electric  •  *  •  power,  manage  or 
control,  any    *    •    •    Interurban  railroad 

*  *  *  as  a  common  carrier  In  this  state." 
Laws  Or.  1907,  p.  70,  c.  63,  S  11. 

"Upon  complaint  of  any  •  •  •  munici- 
pal organization,  that  any  of  the  •  •  • 
fares,  •  •  •  are  In  any  respect  unreason- 
able or  unjustly  discriminatory,  •  •  • 
the  Commission  may  notify  the  railroad  com- 
plained of  that  complaint  has  been  made, 
and  ten  days  after  such  notice  has  been  glv- 
en  the  Commission  may  proceed  to  Inves- 
tigate the  same.  *  *  *  If  upon  such  in- 
vestigation the  •  *  *  fares,  *  •  • 
complained  of  shall  be  found  to  be  unreason- 
able or  unjustly  discriminatory,  •  •  •  the 
Commission  shall  have  power  to  fix  and  or- 
der substituted  therefor  such  *  •   •  fares, 

*  *  *  as  it  shall  have  determined  to  be 
just  and  reasonable  and  whldi  shall  he 
charged,  imposed  and  followed  hi  the  fu- 
ture."  Id.  i  28. 

"Whenever,  upon  an  Investigation  made 
under  the  ivovlslons  of  this  act,  the  Oommls- 
fllon  BhaQ  find  any  existing  •  •   *  fares, 

*  *  *  are  nnreasonable  or  unjustly  dls> 
criminatory,  *  *  *  it  shall  determine  and 
by  order  fix  a  reasonable   •    •    *  tan 

*  *  *  to  be  Imposed,  observed,  and  follow- 
ed in  the  future  in  lieu  of  that  found  to  he 
unreasonable  unjustly  discriminatory.*' 
Id.  i  80. 

"It  shall  be  unlawful  for  any  railroad  to 
demand,  charge,  collect  or  receive  from  any 
person,  firm  or  corporation  a  less  compexuu- 
tion  for  •  •  •  any  service  rendwed  or  to 
be  rendered  by  said  railroad,  in  consideratlim 
of  said  person,  firm  or  corporation  famlataing 
any  part  of  the  facilities  Inddent  thereta" 
Id.  I  48. 

"If  any  railroad  shall  make  or  give  any 
undue  or  unreasonable  preference  or  advai^ 
tage  to  any  particular  person,  firm,  or  eorpo- 
ration,  or  shall  subject  any  particular  per^ 
son,  firm,  or  corporatkm,  *  *  *  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever,  snch 
railroad  diall  be  deemed  guilty  of  unjust  dis- 
crimination.'' Id.  t  ^• 

rche  provisions  of  this  act  shall  be  liberal- 
ly construed  with  a  view  to  the  public  wtf- 
fare,  efficient  transportation  facilities,  and 
substantial  justice  between  •  *  •  pas- 
smgers  and  raUroads."  Id.  |  OQs. 

*The  duties  and  llabilitlM  of  flu  nllnads 


Digitized  by  Google 


735 


105  PAOIFIO 


RBPORTBR. 


fOr. 


d^ed  In  flection  11  of  tbla  act  shall  be 
the  same  as  are  prescribed  by  the  conunon 
law,  and  the  remedia  i^alnst  them  the  same, 
except  where  otherwise  prorided  by  the  Con- 
stltntlon  or  statutes  ot  this  sbit^  and  the 
proTlstons  of  this  act  are  cumolatlire  there- 
to." Id.  S  61. 

After  the  decree  herein  was  rend««d  a 
statute  was  enacted  making  the  provlslims  of 
the  railroad  oommlssitHi  law  applicable  to 
any  locality.  Laws  Or.  190D,  p.  158,  &  97. 
It  might  seem  that  the  latter  law  was  a  leg^ 
ISlatlTe  Interpretation  that  the  original  act 
did  not  Interdict  the  collection  of  fares  that 
were  unreasonable  or  unjnstly  discriminato- 
ry as  to  a  locality.  'The  enactments  of  any 
qpedflc  provisions  on  a  particular  subject;" 
says  a  text-writer,  "are  not  to  be  regarded  as 
conclnslTe  declarations  tiiat  tlie  law  was  dlf- 
ferent  before."  End.  Int.  Stat  i  874.  At 
common  law,  as  the  carrier  deals  with  In- 
dividuals, they  alone  can  prefer  charges  f6r 
a  wrongful  discrimination.  Beale  and  Wj- 
man,  B.  B.  Bate  Beg.  |  881.  These  authors, 
at  the  secttm  noted,  say :  "Bxc^t  under  a 
statute^  a  dly  or  locality  or  the  citizens  in 
general  cannot  complain  of  the  rates  charged 
by  a  carrier." 

The  rules  which  derive  their  authority 
from  the  ju^ments  and  decrees  of  courts, 
recognizing  and  enforcing  the  usages  and 
coBtoms  of  inunemorlal  antiquity,  having,  by 
section  61  of  the  railroad  commission  act, 
been  made  expressly  applicable  to  the  rela- 
tion of  railroads  in  Oregon,  do  the  principles 
of  the  common  law  afford  a  remedy  for  the 
correction  of  charges  made  by  a  commMi  car- 
rier, where  th^  are  In  any  reqwct  pnjastly 
discriminatory  as  to  a  locality,  when  ^e 
orl^fll  law  under  consideration  (section  2S) 
anthorlz«i  a  complaint  thereof  to  be  made 
a  municipal  organization?  The  doctrine 
has  been  userted  that  by  the  andent  law  a 
curler  ot  chattels  for  any  person,  though  he 
was  obliged  to  transport,  for  a  reasonable 
consideration,  all  proper  goods  in  the  order 
In  whldi  tbey  w^  received,  and  that  when 
the  diatge  exacted  therefor  did  not  aceed 
the  measure  Indicated,  be  could  legally  trans- 
port similar  goods  for  others  over  the  same 
line  and  distance  for  a  less  sum,  which  dis- 
crimination was  held  not  to  be  unjust,  be- 
cause the  less  favored  shipper,  who  was 
obliged  to  pay  the  higher  fright  charges,  had 
only  liquidate  the  legal  demand.  17  Am. 
ft  Eng.  Ency.  Law  (2d  Ed.)  135 ;  Story,  Ball. 
{  608a :  Wood's  By.  Law,  i  197.  It  was  sub- 
sequently ascertained  that  the  application  of 
such  a  principle  permitted  tlie  patronized 
consignors  to  nnderBoU  their  business  rivals 
to  the  extent  of  the  discrimination  In  freight 
rates,  tiiereby  destroying  the  competition  of 
others,  and  bnildlng  up  monopolies  for  them- 
selves, to  prevent  which  laws  were  enacted, 
evidencing  a  growing  popular  sentiment 
against  the  doctrine  first  promulgated.  In 
ihe  absence  of  such  l^lslaUon,  however,  the 
oonrts  ot  last  resort,  wboi  not  committed  by 


an  oplnl(m  to  the  contrary,  have  held  that 
the  carrier's  charges  should  not  only  be  rea- 
sonable, but  should  also  be  equal  as  to  all 
persons  who  might  be  affected  thereby.  Beale 
and  Wyman,  R  B.  Bate  Beg.  |  741;  Uessen- 
ger  T.  Pennsylvania  B.  B.  Co.,  36  N.  3.  Law. 
407,  13  Am.  Bep.  457;  Id.,  87  N.  J.  Law. 
531,  Ifi  Am.  Btp.  754.  A  tex^wrlter,  ref  er> 
ring  to  tills  prlndple,  observes:  "The  EogllBh 
courts  hare  said  that  at  common  law  cwnnum 
carriers  were  bound  to  make  reasonable,  but 
not  equal,  charges^  and  that  one  ot  whom  a 
fair  onnpensatlon  was  »acted  had  no  cause 
of  complaint  because  another  obtained  a  sim- 
ilar service  for  less,  it  Is  doubtful  If  this 
really  was  the  common  law  of  Bngland ;  cer^ 
talnly  It  never  was  that  of  the  United  States. 
It  Is  the  settied  American  doctrine  that,  as 
common  curlers  exerdse  a  public  employ- 
ment, thqr  owe  equal  duties  to  all,  and  must 
make  no  unjust  or  injurious  discrimination 
between  dUFerwt  Individuals  in  tbelr  rates 
of  toll."   Bald.  Am.  B.  B.  Law,  c.  86,  I  1. 

Chapter  68  of  the  Laws  of  1907  was  ok- 
acted  to  prevent  discrimination;  and,  hi  or- 
der to  make  the  statute  effective,  the  act  ex- 
pressly declares  that  Ite  iworlslons  shall  be 
liberally  construed,  with  a  view  to  the  pub- 
lic wdfiire  and  the  promotitm  ut  substantial 
Justice  betweeai  passei^iers  and  railroads. 
The  a^om,  "Whoever  grants  a  thing  Is  deem- 
ed also  to  grant  that  wltliout  which  ttte 
grant  itseilf  would  be  (tf  no  effect,"  though 
genwally  applied  to  the  transfer  of  real  pn^ 
erty,  is  also  adapted  to  the  comtmcUon  of 
acts  of  the  Legislators  Broom,  Legal  Max. 
(7th  Eng.  Bd.)  359;  End.  Stat  Const  |  418. 
As  the  original  statote  enlarged  the  common- 
law  right  by  permitting  a  mnnldpal  organ^ 
zation  to  make  complaint  of  unjust  discrim- 
ination, the  act  imports  tliat  the  accusation 
sanctioned  may  be  Invoked  to  call  attoitton 
to  favoritism  as  against  a  locality  over  whldi 
the  otacen  of  the  municipality  have  contn^ 
and  the  language  so  employed  necessarily  Im- 
plies that  the  .Ballroad  Commission,  though 
not  in  explicit  terms,  Is,  by  reasonable  In- 
tendment directed  to  bear  and  determine  the 
charges,  and  empowered  to  grant  the  req- 
uisite reli^.  Giving  to  the  curlginal  act  the 
enla^sed  interpretation  which  is  expressly 
demanded,  we  conclude  that  the  stetote  of 
1909  (diapter  97).  makli^  the  railroad  com- 
mission law  applicable  to  a  locality,  was 
adopted  out  of  an  abundance  of  caution,  and 
to  r^nove  all  doubt  In  relation  thereto,  but 
that  the  amendment  was  a  matter  of  superer^ 
ogation,  for  plenary  power  to  correct  dis- 
crimination as  to  localities  was  impliedly 
granted  by  the  original  act  and  hence  the  or- 
ders undertaken  to  be  set  aside  are  not  void 
for  wadt  of  Jurisdiction. 

It  is  contended  that  the  5-cent  fare^  on 
the  Mt.  Scott  division  from  Lento  and'  In- 
termediate stotions  to  and  through  the^  dty 
of  PorUand  was  established  pursuant  'to  a 
valid  contract  entered  Into  by  plaintiff's  pred- 
ecessor for  a  valuaUe  consideration  6  years 
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prior  to  the  paseage  of  the  railroad  commls- 
elon  law,  that  by  virtue  of  such  agreement 
the  plalntUI  secured  a  vested  right  of  which 
It  cannot  be  deprived,  and  that  the  attempt 
to  do  so,  as  manifested  by  section  48  of  the 
railroad  commission  act,  is  an  effort  on  the 
part  of  the  Legislative  Assendily  to  violate 
the  obligation  of  a  contract  The  organic 
law  of  the  atat^  In  force  when  the  Lents 
contract  was  executed,  contained  a  clause 
as  follows:  "Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  apeclal  laws,  except  for  municipal  pur^ 
poses.  All  laws  passed  pursuant  to  this  sec- 
tion may  be  altered,  amended,  or  repealed, 
but  not  BO  as  to  impair  or  destroy  any  vested 
corporate  rights."  Const  Or.  art  11,  f  2. 
Another  provision  of  the  fundamental  law 
is  invoked,  to  wit:  "No  •  •  *  law  Im- 
pairing the  obllgatioDs  of  contracts,  sliall 
ever  be  passed."  Id.  art  1.  f  21. 

In  Ex  parte  Koehler  (O.  0.)  23  Fed.  629,  in 
oonstrulng  the  foregoing  clause,  interdicting 
the  deterl<Hratlon  or  «itiiiction  of  any  estab- 
lished privilege  of  a  corporation.  It  was  held 
that  a  railway  cwnpany  formed  under  the 
general  corporation  act  of  Oregon  had  a  vest- 
ed right  to  collect  and  receiver  a  reasonable 
oompmsatlon  for  the  transportation  of  per- 
sons and  pn^rty  over  Its  road,  which  the 
Leglslatare  conld  not  Impair  or  destrc^'  The 
reasonable  compenaation  thus  guaranteed  to 
a  common  carrier  a  standard  whldt  neces- 
sarily fluctuates,  so  that  a  rate  which  woma, 
when  adopted,  have  hmi  deemed  justifiable, 
may  not  thraeafter  be  so  regarded,  owit«  to 
the  Increased  traflBc  and  the  Improved  facul- 
ties whereby  the  cost  of  transportation  is  les- 
saied.  The  authority  of  a  railroad  oompa' 
ny  to  collect  reasonaUe  fares  and  charges, 
fiiongh  a  rested  right,  la,  like  all  other  in- 
terests, Bid)Ject  to  ttie  police  power  of  the 
state,  whlcA  may  be  exercised  to  prmnoto  the 
public  welfare,  and  to  eatabllsh  between  the 
common  carrier  and  the  passenger  or  the 
shipper,  roles  calculated  to  prevent  c<mfllct  of 
i^hts  and  to  Insure  to  eacb  the  unlntrarupted 
enjoyment  of  hU  own,  so  fiir  as  reascmably 
consistent  with  a  like  enjoyment,  of  rights  by 
others.  Cool.  Const  Um.  (6th  Ed.)  701  Thus 
in  Bullard  t.  Northern  Fac.  B.  R.  Company, 
10  Mont  168,  25  Pac.  120.  11  L  B.  A.  246, 
it  was  held  that  under  the  provisions  of  the 
Interstate  commerce  law  (Act  Cong.  Feb.  4, 
1887.  C.  104.  24  Stat  879  [TT.  S.  Comp.  St 
1901,  p.  3154])  a  contract,  made  prior  to  the 
passage  thereof,  for  the  transportation  of 
freight  at  a  rate  and  on  terms  violative  of 
tliat  law.  could  not  be  aforced  against  the 
carrier  to  recover  rebates  due  upon  goods  car- 
ried after  sacb  act  went  into  effect 

A  grant  by  the  Legislative  Assembly  to  a 
corporation  of  authority  to  employ  the  right 
of  eminent  domain  necessarily  Implies  a  res- 
ervation of  the  police  power  to  regulate  and 
prescribe  the  measure  of  compensation  which 
is  determined  to  be  reasonably  and  which 


may  be  collected  for  transportation  of  passen- 
gers and  freight;  and,  If  a  common  carrier 
could,  by  a  contract  stipulating  the  continu- 
ance of  a  specified  rate  of  fares  and  freight 
for  a  given  time,  prevent  any  Interference 
with  such  agreemmit  by  invoking  the  clauses 
of  the  organic  act  relied  upon  herein,  It  would 
thereby  become  superior  to  the  Legislature, 
which  doctrine  will  never  be  acknowledged  by 
courts,  ^e  police  power,  being  necessary  to 
the  preservation  of  the  rights  of  the  citizen 
and  to  the  maintenance  of  the  autonomy  and 
the  authority  of  the  state,  cannot  be  bargain- 
ed away  In  any  manner  whatever.  Cool. 
Const.  Lim.  (6th  Ed.)  S40.  'A  contract  of  the 
kind  supposed  will  be  assumed  to  be  valid 
until  abrogated  by  the  sovereign  which  pre- 
scribes different  rates. 

It  is  doubtful  if  the  question  here  adverted 
to  is  involved,  for  neither  the  order  of  the 
Railroad  Commissioners,  nor  the  decree  con- 
firming it.  attempts  to  change  in  any  manner 
the  terms  of  the  agreement  relating  to  toe 
tran^rtotkm  of  passengers  ^m  Lents  over 
the  Mt  Scott  dlviaion  to  or  through  the  city 
of  Portland.  TtM  contract  rate  ot  6  cents, 
however,  was  taken  as  the  baslB  of  a  reason- 
able compensation  whldi  to  measure  the 
fare  to  be  charged  on  the  Oregcm  City  dlvl- 
Aon  for  an  equal  distance,  and  for  conceding 
the  same  tranafer  privil^^es  that  are  granted 
on  the  1ft  Soott  division.  The  terms  of  the 
Lents  contract  probably  prevent  the  plaintiff 
from  charging  as  great  a  nto  of  fare  <m  tliat 
division  as  la  now  collected  on  other  Unes 
operated  by  It  outside  the  city  limita,  and  the 
only  way  In  which  it  can  escape  a  violation 
of  the  prorlslons  of  sectton  48  of  tin  railroad 
commission  law  la  by  reducing  the  charges  on 
such'  other  llius  to  the  same  proportion  as  la 
received  on  the  Mt  Scott  division.  In  this 
particular  oidy  can  It  be  said  that  the  oblige* 
tion  of  a  comtract  la  In  any  way  affected  by 
this  act  of  the  Legislature.  No  vested  corpo- 
rate righta  have  been  dlmlniflhed  or  deetroyed 
thereby. 

It  Is  insisted  that  the  cost  of  omatmctlng 
the  Mt  Scott  division  was  50  pw  cent  lees 
per  mile  than  that  of  the  Oregtm  City  .dlvi- 
siwi,  that  the  number  of  passengers  on  the 
latter  line,  north  of  Milwankee,  la  leas  than 
one-tw«itletta  of  those  over  the  Mt  Scott  di- 
vision, and  tliat  the  service  pratormed  Is  m 
dissimilar,  and  rendered  under  sudi  diverse 
circumstances  and  conditions,  as  to  make  the 
difference  In  fares  between  Lents  and  Pwt- 
land  and  between  that  cl^  and  Milwankee 
not  unjustly  discriminatory  against  the  latter 
town.  In  the  vicinity  of  the  Mt  Scott  dlri- 
slon  Is  a  -district  between  the  dty  boundary 
and  the  town  of  Lenta  which  contolns  many 
people,  and,  baaed  on  this  fact  it  Is  argued 
that  the  Lento  contract  in  effect,  makes  suCh 
territory  a  part  of  Portland,  and  extends  to 
the  inhabitants  of  that  locality  the  S-cent 
fare,  that,  considering  the  question  of  unjust 
discrimination,  the  comparison  of  fares  must 
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be  a  relatlTe  ^tlmate  of  the  reepectlTe  dls- 
tanceB  from  tbe  city  boundary,  and  tbat  for 
all  practical  pnrpOBes  tbe  remoteness  from 
the  Portland  terminal  should  be  computed  as 
If  all  such  district  were  within  the  corporate 
limits  of  that  cltj.  The  5-cent  rate  of  trans- 
portation for  a  continuous  trip  in  one  direc- 
tion between  any  two  points  extends  by  com- 
pulsion to  tbe  boundary  of  Portland  (B.  &  G. 
Comp.  I  2096),  where  the  second  district  of 
rates  begins,  unless  the  first  division  is  TOlun- 
tarily  continued  beyond  tbat  circuit  As  fares 
Duteide  tbat  city  on  suburban  lines  of  railway 
now  consist  of  multiples  of  5  cents,  all  10- 
cent  rates  wonli  be  expected  to  begin  at  the 
point  of  Intersection  of  the  line  of  the  road 
and  the  city  boundary,  from  which  place  the 
extent  of  the  second  district  should  be  com- 
puted. By  making  the  limits  of  the  munici- 
pally tbe  beginning  of  all  10-cent  fares  no 
discrimination  against  any  locality  can  exist 
ezo^t  mch  as  the  peculiar  form  of  tbe  botind- 
ary  may  sanction;  and  the  several  districts, 
coinciding  wltli  tiie  reqiectlTe  multiples  of 
6  caits,  ou^t  to  be  parallel  with  the  ecterlor 
bomidlarteB,  If  the  raUwacr  lines  were  built  at 
right  angles  thereta  The  density  of  the 
population  along  tbe  Mt  Scott  division,  be- 
tweos  tiie  dty  limits  and  the  town  of  Lents, 
does  not  make  that  territory  a  pare  of  Port- 
land, nor  can  tbe  hmtB  contract,  In  effect  In- 
corporate Bocb  district  within  that  city. 

Section  48  of  the  railroad  commission 
law  makes  It  an  offense  for  any  railroad 
company  to  collect  for  carrying  one  person 
more  than  it  demands  teom  another  "for  a 
like  and  contemporaneous  service."  Though 
the  dause  of  our  statnte  from  which  the 
last-quoted  excerpt  is  taken  does  not  con- 
tain tbe  expression  **nnder  substantially 
similar  circumstances  and  eondltl<ms,"  as 
is  found  In  section  2  of  tbe  Interstate  com- 
merce law,  It  to  asserted  by  connsM  tor 
plaintiff  tbat  such  phrase  Is  reasonably  Im- 
plied In  our  enactment  In  construing  which 
it  should  be  held  that  there  can  be  no  *'like 
service"  unless  It  Is  for  carriage  over  tbe 
same  line,  and  hence  any  dlffwence  In  char- 
ges for  transporting  peraons  over  another 
branch  of  the  plaintiff's  road  Is  not  prohib- 
ited or  unjustly  discriminatory.  The  Leg- 
islative Assembly  of  this  state,  In  framing 
section  48  of  the  railroad  commission  law, 
patterned  It  somewhat  after  sectltm  2  of  tbe 
Interstate  commerce  law,  and  It  would  seem 
that  tbe  phrase  "under  substantially  simi- 
lar circumstances  and  conditions"  bad  been 
purposely  omitted  from  our  enactment  This 
act  of  Congress  was  designed  to  correct  un- 
just discriminations  in  charges  for  tbe  trans- 
portation of  passengers  and  freight  from 
one  state  or  territory  to  another,  while  our 
law  is  applicable  only  within  the  state  of 
Oregon.  Tbe  great  transnmtinental  rail- 
ways of  our  country  necessarily  cross  tbe 
Rocky  Mountains,  from  the  summit  of  which 
freight  can  be  hauled  In  cars  downgrade  to 
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tbe  Pacific  Coast  or  to  the  Atlantic  Ocean 
much  cheaper  than  goods  can  be  transport- 
ed from  points  on  tbe  respective  seaboards 
to  the  utmost  height  of  such  mountains. 
The  general  movement  of  freight  on  such 
lines  of  railway  may  only  be  in  one  direc- 
tion, and  loaded  cars  which  were  hauled  to 
their  destinations  would  be  returned  empty 
unless  goods  for  transportation  could  be  ob- 
tained, to  secure  which  less  charges  are 
frequently  made  than  the  cost  of  the  service 
will  warrant  So  too,  at  some  seasons  of 
the  year  shipments  of  freight  may  change 
their  course,  and  the  charges  for  transporta- 
tion must  be  altered  to  meet  the  varying 
conditions  and  to  avoid  the  necessity  of  re- 
turning cars  empty.  These  facts  were  un- 
doubtedly considered  in  framing  section  2 
of  the  interstate  commerce  law,  and  In- 
duced tbe  Insertion  therein  of  the  phrases 
"a  like  and  contemporaneous  service,"  and 
"under  substantially  similar  circumstances 
and  conditions,"  tbe  latter  of  which  seems 
purposely  to  have  been  omitted  from  our 
law  on  the  subject  The  absence  of  such 
clause  from  our  statute  leads  to  the  conclu- 
sion that  the  phrase  "a  like  and  contempo- 
raneous service,"  as  employed  therein,  is  not 
limited  to  transportation  over  the  same  line, 
but  extends  to  service  rendered  on  other 
lines  operated  by  the  same  railway  com- 
pany, and  particularly  so  when  electric  cars 
:  are  used  on  nrban,  suburban,  or  Interurban, 
railroads.  The  cost  of  constructing  and 
matntalntng  a  portion  of  a  railway,  and  the 
volume  of  business  on  one  part  of  the  line 
when  compared  with  another,  may  make 
the  operation  of  one  section  much  more  re- 
munerative than  another,  but  tbe  net  reve- 
nue upon  which  dividends  are  declared  Is 
not  based  on  particular  divisions  of  the 
road,  but  upon  the  entire  system. 

Quite  an  array  of  figures  are  set  forth  In 
the  brief  of  plaintiff's  counsel,  and  facts 
are  stated  therein  In  support  of  tbe  conten- 
tion that  tbe  rate  of  transportation  and  tbe 
privileges  prescfibed  In  the  order  and  de- 
cree complained  of  will  not  furnish  a  rea- 
sonable return  upon  tbe  capital  Invested, 
and  tbat  tbe  maintenance  of  the  existing 
fares  Is  necessary  to  supply  such  recom- 
pense, that  neither  the  defendant  nor  the 
court  can  speculate  as  to  the  probable  effect 
upon  the  plaintiff's  business  or  upon  the 
consequences  of  any  change  In  the  popula- 
tion or  In  the  value  of  property  In  the  af- 
fected district,  and  that  if  any  reduction  is 
proper,  an  arbitrary  diminution  of  GO  per 
cent  as  to  Milwaukee  is  excessive,  unjust 
and  unreasonable.  We  do  not  think  it  nec- 
essary to  discuss  either  of  these  questions; 
for  the  plaintiff,  having  agreed  to  accept  a 
fare  of  S  cents  for  carrying  passengers  be- 
tween Portland  and  Lents,  thereby  asserted 
the  value  of  the  employment  so  rendered, 
by  which  measure  It  must  be  governed  fot 
similar  service  on  the  Oregon  City  division 
an  equal  distance  beyond  the  boundaries  of 
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the  dtr  of  Portland.  As  Illustrating  thla 
principle,  It  Is  said  In  Menacho  t.  Ward  (O. 
C.)  27  Fed.  529,  532:  **The  estimate  placed 
by  a  party  upon  the  value  of  hfs  own  serv- 
ices of  [or]  property  is  always  sufladent, 
against  him,  to  establish  the  real  value;  but 
it  has  augmented  probative  force,  and  is  al- 
inost  conclusive  against  him,  when  he  has 
adopted  it  In  a  long-continued  and  extensive 
course  of  business  dealings,  and  held  it  out 
as  a  fixed  and  notorious  standard  for  the 
information  of  the  public." 

It  will  be  remembered  that  the  rate  to 
Lents  was  established  pursuant  to  the  terms 
of  an  agreement,  but  it  appears  that  the 
plaintiff  voluntarily  made  a  6-cent  fare  on 
the  Sprlngwater  division  from  Portland  to 
Nickum,  which  latter  place  la  .56  mDes  out- 
side the  city  limits,  and  thereby  manifested 
a  preference  for  Nlckum  as  against  Milwau- 
kee, whldi  Is  1.35  miles  outside  such  l>ound- 
ary.  The  reason  assigned  in  the  brief  of 
plaintiff's  counsel  for  such  ~  discrimination 
Is  that  where  the  Sprlngwater  division  cross- 
es the  city  limits,  the  roadbed  consists  of  a 
high  fill  that  extends  east  quite  a  distance 
to  a  deep  cut,  which  latter  continues  beyond 
Nickum;  that  at  the  boundary  no  public 
highway  exists  by  which  passengers  can 
approach  the  railroad;  that  the  nearest 
place  where  the  railway  can  be  reached 
without  trespassing  on  private  land  is  at 
Nickum;  and  that  tn  consequence  of  such 
obstacles  the  cars  cannot  be  stopped  at  the 
city  limits.  A  passenger  would  be  entitled 
to  ride  on  this  division  from  Portland  to 
the  city  boundary  for  a  S-cent  fare;  and.  If 
be  refused  to  pay  a  greater  sum  for  further 
transportation,  he  could  be  ejected  from  the 
cars  at  that  place.  Whether  or  not  he  could 
leave  the  track  without  going  up  or  down  It 
to  some  station  where  a  public  highway 
could  be  found  is  a  question  that  affects  the 
plaintiff  only  to  the  exteut  that  the  absence 
of  such  road  or  street  might  have  a  tend- 
ency to  diminish  travel,  to  overcome  which 
and  to  promote  the  Interests  of  the  railway 
company,  passengers  are  carried  to  Nickum. 
This,  In  our  opinion,  under  the  preflent  stat- 
ute, amounts  to  a  discrimination.  The  10- 
cent  fare  between  Portland  and  Milwaukee 
Is  not  unreasonable  when  compared  with 
the  charges  made  by  other  railway  compa- 
nies for  similar  service,  but  the  railroad 
commission  law  authorizes  an  Investigation 
upon  a  complaint  as  to  a  charge  which  Is  In 
any  respect  "unreasonable  or  unjustly  dis- 
criminatory." Section  28.  It  Is  not  neces- 
sary, therefore,  that  the  rate  charged  should 
be  imreasonable,  for  If  it  Is  unjustly  dis- 
criminatory. It  is  sufficient  to  authorize  a 
regulation  thereof.  An  examination  of  the 
evidence  fully  justifies  the  finding,  made  by 
the  trial  coiirt  In  confirming  the  order  of 
the  Railroad  CommlBsion,  that  the  rate  from 
Portland  to  Lents  and  from  such  city  to 


Nickum,  and  the  transfer  privilege  granted 
to  passengers  on  the  Mt  Scott  and  the 
Sprlngwater  divisions,  are  unjustly  discrim- 
inatory as  against  Milwaukee. 

It  follows  from  these  considerations  that 
the  decree  herein  should  be  affirmed,  and  it 
Is  80  ordered. 


(67  Or.  128) 

PORTLAND  RT.,  LIGHT  &  POWER  CO.  v. 
RAILROAD  COMMISSION  OF 
OREGON. 

(Supreme-  Court  of  Oregon.  Dea  21,  1909.) 
Oahbiers  (S  12*)—Chabgb8— Unjust  Dibcbdc- 

IHATION. 

The  fare  charged  by  an  electric  railroad  com- 
pany from  the  dty  limits  of  a  city  having  more 
than  60,000  population  to  certain  saburban 
towns  was  15  cents,  without  transfer  privileges, 
wblle  that  charged  upon  another  division  to  car* 
tain  other  towns,  which  were  a  less  distance  from 
the  city  limits,  was  10  cents,  with  transfer  priv- 
ileges. Held,  tbat  there  was  an  unjust  discrim- 
ination in  charges  In  favor  of  the  towns  on  the 
latter  division,  whldi  the  Railroad  Commissitm 
properiy  corrected. 

[Ed.  Note^For  other  casea,  see  Canisra, 
Cent.  Dig.  i  10;  Dea  Dig.  1 12.*] 

Appeal  from  CUrciilt  Oonrt,  Marlon  Ooun- 
ty;  William  Galloway,  Judge. 

Suit  by  the  Portland  Railway  Light  & 
Power  Company  agalnat  the  Rallroiid  Oom- 
mlsslon  of  Oregon.  From  a  decree  for  de- 
fendant; plaintiff  appeala  Afilnned. 

Frederic  V.  Holman  and  Franklin  T. 
Griffith,  for  appellant.  A.  M.  Crawford  and 
R.  R.  GUtner,  for  xespradent 

MOORE,  O.  J.  This  la  an  appeal  by  the 
plaintiff  from  a  decree  confirming  an  or- 
der made  by  the  defendant  upon  the  com- 
plaint of  B.  Lee  Paget  and  othera,  members 
of  a  voluntary  association,  commanding  the 
plaintiff  to  desist  from  charging  or  collect- 
ing a  fare  of  15  cents  for  the  transportation 
of  any  passenger  on  the  Oregon  City  di- 
vision between  Portland  and  Milwaukee 
Heights,  Courtney,  Oak  Grove,  Center,  and 
Rlsley,  which  stations  are  collectively  call- 
ed the  Oak  Grove  district,  and  not  to  demand 
or  receive  more  than  10  cents  for  audi  serv- 
ice, and  also  to  give  to  passengers  between 
all  stations  in  that  district  and  Portland  the 
same  transfer  privileges  that  the  plaintiff 
grants  to  persons  carried  by  it  to  that  d^ 
on  the  Mt  Scott  or  the  Sprlngwater  divi- 
sions. The  facts  herein  are  nearly  identical 
with  the  Incidents  detailed  in  the  Milwaukee 
Case  (106  Pac.  709),  and  show  that  passen- 
gers are  carried  on  the  Mt,  Scott  division 
for  D  cents  to  Lents,  where  a  further  charge 
of  6  cents  Is  made  for  carrying  them  to 
Lents  Junction  and  other  places  to  and  in- 
cluding Gates.  Passengers  are  also  carried 
from  Portland  over  the  Oregon  City  division 
or  the  Sellwood  branch  to  Gulf  Junction, 
and  thence  east  to  Nickum  far  6  cents,  when 
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a  farther  charge  of  that  snm  1b  made  for  car^ 
rybiff  them  to  Kerrigan,  Lenta  Junction,  and 
Jther  Btatlona  to  and  Indadlng  Oates.  The 
trackage  distance  from  Portland  or  from 
the  boundary  thereof  to  Gatea  by  the  way 
of  either  of  the  dlTlslona  by  which  that  ata- 
tion  can  be  reached  on  the  plalnttfTa  cars  la 
farther  than  the  trackage  distance  from  the 
city  of  Portland  or  Its  limits  to  the  utmost 
extent  of  tbe  Oak  Grove  district  No  trans- 
ten  are  given  to  passengers  on  the  Oregon 
City  division,  although  such  privileges  are 
granted  to  those  that  travel  on  tbe  Mt  Scott 
and  the  Sprlngwater  divisions. 

Such  discrimination  Is  unjust;  and,  based 
on  the  conclusions  reached  In  the  Milwaukee 
Oose,  the  decree  herein  is  affirmed. 


(66  Or.  143) 

8TATD  V.  WILLIAMS. 

(Sopreme  Court  of  Oregon.   Dec.  21,  1909.) 

Gbiuinai.  Law  (S  1106*)— Appeal— Failoeb 
TO  File  Transcbift  in  Appellate  Ooubt. 
Under  B.  &  C  Comp.  |  1479,  requiriog  the 
clerk  of  court,  where  notice  of  appeal  ia  filed,  to 
tranemit  cop7  of  notice  of  appeal,  certificate  of 
cauBe,  and  judgmeot  roll  to  the  Supreme  Court 
within  five  dajs  after  such  notice,  it  is  incum- 
bent on  appellant  to  show  that  any  failure  of  tbe 
clerk  to  do  bo  was  not  imputable  to  appellant; 
and  an  affidavit  that  in  proper  time  he  prepared 
a  bill  of  exceptions,  "which  was  duly  served, 
Hettled,  and  filed,  whereupon  it  was  agreed  by 
couDael  that  the  orieinal  bill  of  exceptions  might 
be  sent  up;  that  deponent  prepared  and  sign- 
ed a  stipulation,  which,  (or  many  months,  re- 
mained with  the  clerk  of  the  trial  court,  to  be 
subscribed  by  the  district  attorney,  and  the  clerk 
was  relied  upon  to  inform  affiant  wheo  tbe  bill 
<tf  exceptions  was  ready;  that  he  never  knew 
the  stipulation  bad  not  beeu  Ri^ned,  or  that  the 
transcnpt  had  not  been  filed  ifa  this  court,  until 
motion  to  dismiss  was  Interposed" — did  not  ex- 
cuse aivellant,  and  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Dec.  Dig.  i  1106.*] 

Appeal  from  Circuit  Court,  Mnltnomah 
County;  John  B.  Cleland,  Judge. 

D.  H.  Williams  was  convicted  of  embezzle- 
ment, and  appeals.  Dismissed. 

John  A.  Jeffrey,  for  appellant  George  J. 
Cameron  and  A.  M.  Crawford,  for  the  State. 

MOORE,  G.  J.  This  is  a  motion  to  dismiss 
an  appeaL  Tbe  defendant,  D.  H.  Williams, 
having  been  convicted  of  the  crime  of  embez- 
zlement, was  sentenced,  June  18,  1909,  to  a 
term  of  imprisonment  in  the  state  peniten- 
tiary. His  counsel,  within  30  days  therefrom, 
procured  an  order  allowing  10  additional  days 
In  which  to  prepare  and  tender  a  bill  of  ex- 
ceptions. A  notice  of  appeal  herein  was 
served  and  filed  October  1,  1909,  and  8  days 
thereafter  the  trial  court  ordered  that  the 
original  bill  of  exceptions  should  be  sent  up 
in  lieu  of  a  certified  copy  thereof.  Without 
securing  any  further  order  the  transcript  on 


appeal  was  not  filed  with  our  derk  until  Oc- 
tober aO,  1909.  An  appeal  Is  taken  by  a  de- 
fendant from  a  Judgment  In  a  criminal  ac- 
tion by  the  service  of  a  notice  in  writing.  B. 
&  C.  Comp.  S§  1468-1469.  "Upon  the  appeal 
being  taken,  the  clerk  of  tbe  court  where  the 
notice  of  appeal  Is  filed  must,  within  five  days 
thereafter,  or  such  further  time  as  such  court 
or  the  judge  thereof  may  allow,  transmit  a 
certified  copy  of  the  notice  of  appeal,  cerUfl- 
cate  of  cause,  if  any,  and  judgment  roll,  to 
the- clerk  of  the  Supreme  Court"  Id.  1  1479. 
As  the  notice  of  appeal  was  served  October 
1,  1909,  and  the  transcript  filed  In  this  court 
on  the  20th  day  of  that  month,  tbe  copies  of 
the  pleadings,  orders,  and  judgment  and  tbe 
original  bill  of  exceptions,  were  not  transmit- 
ted "within  five  days"  as'  required  by  law. 

The  defendant's  counsel,  resisting  tbe  mo- 
tion and  explaining  the  cause  of  the  delay, 
filed  an  affidavit  stating,  In  effect,  that  In 
proper  time  he  prepared  a  bill  of  exceptions, 
which  was  duly  served,  settled,  and  filed, 
whereupon  It  was  agreed  by  counsel  for  the 
respective  parties  that  the  original  bill  of  ex- 
ceptions might  be  sent  up ;  that  in  conformi- 
ty therewith,  deponent  prepared  and  signed  a 
stipulation,  which,  for  many  months,  remain- 
ed with  the  clerk  of  the  trial  court  to  be  sub- 
scribed by  the  district  attorney,  and  the  clerk 
was  relied  upon  to  Inform  affiant  when  the 
bill  of  exceptions  was  ready  to  be  transmit- 
ted ;  that  he  never  knew  the  stipulation  had 
not  been  signed,  or  that  the  transcript  had 
not  been  filed  in  this  court  until  the  motion 
herein  was  Interposed ;  that  he  did  everything 
required  to  perfect  tbe  appeal ;  and  that  any 
failure  strictly  to  comply  with  the  provisions 
of  law  in  this  respect  was  tbe  fault  of  the 
district  attorney.  In  criminal  actions  the  du- 
ty to  file  a  transcript  on  ai^tral  devolves  on 
the  clerk  of  the  trial  court  B.  &  C.  Comp. 
I  1479.  In  State  ex  rel.  v.  Bstes,  84  Or.  196. 
210,  51  Pa&  77,  62  Paa  671,  55  Paa  27,  In  re- 
ferring to  the  statute  last  moitioned,  it  Is 
said:  "Such  requirement  does  not  relieve  the 
appellant  from  the  necessltr  of  showing  that 
the  failure  of  the  clerk  to  file  the  transcript 
within  the  time  prescribed  by  law  was  not 
imputable  to  him."  1>sted  this  rule,  It 
will  be  seen  that  if,  within  5  days  from  fillip 
the  notice  of  appeal,  the  pa[>ers  on  file  in  this 
cause  In  tbe  ofilce  of  the  clerk  of  the  trial 
court  had  been  examined,  it  would  have  been 
ascertained  that  the  original  bill  of  excep- 
tions, which  was  to  have  been  evnt  up.  had 
not  been  transmitted,  and  upon  such  discov- 
ery an  order  could  undoubtedly  have  been  se- 
cured, extending  tbe  time  In  which  to  file  the 
transcript 

Tbe  showing  made  by  the  affidavit  does  not 
In  our  opinion,  excuse  the  defendant  from 
neglect  In  fallli^  to  examine  the  papers  men- 
tioned, and  tor  that  reason  the  appeal  Is  dis- 
missed. 
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OliSCHIiAGER'S   ESTATE   t.  WIDMBR 
'et  aL 

Oupreme  Court  of  Oiegon.   Dec  21.  1909.) 

L  MaBBIAQB  a  40*>— VALIDITT— BUBDBH  OW 

Pboop. 

Under  B.  A  O.  Comp.  \  788,  subd.  80,  de- 
clarinif  that  the  presumptioii  «xiit8  that  a 
amn  and  woman  deporting  ttaemselTM  aa  hm- 
baud  and  wife  entered  into  a  lawful  marrlue, 
and  independent  thereof,  the  burden  ol  proox  la 
on  the  one  objecting  to  the  validltj  of  a  mar* 
riage,  however  celebrated,  whether  ngular  or 
irr^cular,  or  however  pmlred. 

[Kd.  Note.— For  other  cases,  see  Marriage, 
CenL  Dig.  1  68;  Dec.  Dig.  |  40.«] 

2.  MaBBIAQB    (i   40*)  —  ETIDBNCB— PBESDHP- 
TIONS. 

Proof  of  marriage,  whether  solemnized  In 
strict  conformity  with  law  or  not,  entered  Into 
in  good  faith  and  under  the  belief  that  the 
ceremony  is  legal,  overcomes  any  presnmptions 
arising  out  of  prior  meretricious  relations,  and 
the  burden  of  proof  is  on  the  party  questioning 
the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  I  68;  Dea  Dig.  S  40.*] 
8.  Mabriage  (S  40*)  — Etidekcb  — PBBSmCF- 

TIO  NS— RbBUTTAI» 

Evidence  of  the  declarations  and  conduct 
of  the  parties,  together  with  other  proof,  held 
not  to  rebut  the  preiumptton  of  the  existence 
of  .a  valid  marriage  between  them. 

[Sd.  Note.— For  other  cases,  see  Marriage 
Gent.  Dig.  K  BS.  79:  Dee.  Dig.  |  4a*] 

4,  MaEBIAOB    (H   40*)  —  BviDBIfCB— PBBSmCP- 

lions~FoBXioiv  Mabbiaoe. 

The  fact  that  do  record  of  a  marriage  li- 
cense Tequlred  by  the  lew  of  a  sister  state  can 
be  found  many  years  after  an  alleged  marriage 
in  that  state  does  not  overcome  tne  presump- 
tion invoked  in  support  of  the  legality  at  the 
marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  S  65;  Dec.  Dig,  g  40.*] 

6.  Marbiaqe  (I  3*)— IdOAUTT— What  Law 

OtiVERNB. 

The  legality  of  a  marriage  must  be  deter^ 
mined  by  the  law  of  the  state  In  which  the  cere- 
mony was  performed. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent.  Dig.  I  8;  Dec.  Dig.  |  3.*] 

&  Mabbiaoe  ({  40*)— BviDBircB— BiBiraxu. 

or  Pbebdmptiow. 

Where  the  failure  to  procure  a  marriage 
license  does  not  invalidate  the  marriage,  but 
<mly  affects  the  officer  performing  the  ceremony, 
the  fsJIure  to  find  a  record  of  a  license  is  only 
a  cficumstance  tending  to  question  the  mar- 
riage, unless  accompanied  by  cogent  testimony 
rebutting  the  presumption  of  law  in  &Tor  of 
the  validity  at  the  marriage. 

(Ed.  Noto^For  other  casea,  eee  Marriage, 
CenL  Dig.  U  OS,  78;  De&  Dig.  |  40.*} 

7.  Mabbiaoe  (|  40*)— Pbb8UUftion8— Bebut- 

TAL. 

Where  there  is  evidence  creating  a  founda- 
tion for  the  presumption  of  marriage,  the  pre- 
Humptiou  can  only  be  overcome  by  the  most 
cogent  and  satisfactory  evidence. 

[Gd.  Note. — For  other  cases,  see  Marriage, 
Cent.  Dig.  SS  58,  79;  Dec.  Dig.  f  40.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Wm.  Galloway,  Judge. 

la  the  matter  of  the  estate  of  Henry  011- 
schlager,  deceased.  From  a  decree  directing 
tbe  distribution  of  the  estate  on  the  flllDg 


by  Theo.  M.  Barr,  administrator,  of  his  final 
account,  J.  M.  Wldmer  and  others,  object- 
ors, appeal.  Affirmed. 
See,  also,  SO  Or.  55,  89  Pac.  1048. 

Martin  L.  Pipes  and  Carey  F.  Martin,  for 
appellants.  P.  H.  D'Arc?  and  Qeo.  O.  Blng^ 
bam,  for  mpondoit 

KING-,  J.  This  Is  a  contest  over  the  dl» 
trittutlon  of  the  estate  of  Hmrr  Ollscblager, 
deceased;  the  sole  question  presented  being 
whether  he  and  tbe  petitioner,  Mrs.  Mary 
Ollscblager,  were  legally  married.  The  dece- 
dent died  In  Marlon  county  Mardi  24,  1904, 
leaving  an  estate  estimated  at  about  $21^000^ 
of  which  Theodora  M.  Barr  was  appointed 
administrator,  qualified  as  sudi,  and  proceed- 
ed with  the  administration,  wblch  position 
he  has  since  hdd.  In  his  final  account  be 
asked  pwmisBlon  to  distribute  all  ot  tbe 
residue  of  tbe  estate  to  tite  petitioner  named, 
as  tbe  widow  of  the  decedent:  hut  J.  H.  Wid- 
mer,  Margaret  M.  Wldmm,  (jertrude  D.  Wld- 
mer,  Qeoi^  O.  Wldmer,  Christian  Sulxen, 
Hab«t  Sulsen,  Earl  StUsen,  Peter  Sulzen, 
Elizabeth  Bnlsen,  and  Josqih  Sulzen,  as  col- 
lateral kindred  of  the  decedent,  objected, 
urging  tliat  tbe  petitioner  was  not  the  widow 
of  tbe  decedent,  nor  in  any  way  related  to 
him,  and  thereftwe  not  entitled  to  share  lu 
his  estate;  The  objecttons  were  overruled, 
and  tbe  prayer  of  tbe  administrate  granted. 
On  appeal  to  the  circuit  court  the  rulings  of 
the  county  court  were  sustained,  but  here 
reversed,  on  questions  of  procedure,  and  r^ 
manded  fbr  a  new  trial.  BO  Or.  65,  89  Pac. 
10^.  Tbe  cause  was  retried,  and,  from  de- 
crees entered  In  petlttonei's  fiivor,  comes 
here  again  on  appeal. 

The  facts  dlsdosed  by  the  recwd,  so  far  as 
material  to  this  omtroversy,  are:  Between 
tbe  years  1868  and  1887.  Hmry  Ollscblager, 
the  decedent,  a  resident  of  Marion  county, 
took  two  or  three  trips  to  Germany,  visiting 
relatives  residing  there,  among  them  a  sis- 
ter, who.  In  1887,  died,  leaving  an  estate  in 
which  he  had  an  Interest.  For  a  number  of 
years  there  had  resided  with  this  sister  a 
Miss  Mary  Sabilla  Hamaker,  now  the  peti- 
tioner herein.  Before  taking  his  last  trip 
to  Germany,  In  the  summer  of  1887,  at  which 
time  he  received  bis  share  in  bis  slater's  es- 
tate, Ollscblager  told  numerous  friends  about 
Miss  Hamaker,  and  that  one  purpose  of  his 
trip  was  to  persuade  her  to  marry  him, 
Blinding  to  the  fact  that  she  bad,  for  a 
number  of  years,  been  his  sister's  house- 
keeper. In  this  TMitore  he  was  successful; 
but  on  preparing  to  return,  and  after  she 
had  consented  to  become  bis  wife,  they 
found  that,  under  the  marriage  customs  pre- 
vailing In  tbat  part  of  Germany,  the  Incon- 
venience and  delay  Incident  to  their  contem- 
plated wedding  was  greater  than  anticipated, 
on  account  of  wblch  they  decided  to  start 
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toe  Amolca  at  once,  postponing  tb^r  mar- 
rlftge  until  tb^r  arrlTsl  In  this  country.  On 
embarking  decedent  registered  tbelr  names 
as  "Mr.  and  Mrs.  Henry  Ollschlager."  Peti- 
tioner could  speak  no  English,  so  sbe  states, 
and  tberefore  left  all  arrangements  to  bim, 
testifying  to  having  no  knowledge  as  to 
how  or  whether  they  were  registered  on  the 
steamer,  bnt  that  they  occupied  separate 
rooms,  and  as  soon  aa  they  reached  Phila- 
delphia went  to  the  oflSce  of  some  one,  whom 
she  supposed,  and  was  led  to  belleTe,  was 
an  officer  diUy  authorized,  under  the  law, 
to  marry  them,  and  by  whom  a  marriage 
between  her  and  Ollschlager  was  solemniz- 
ed, or,  at  least,  under  the  ceremony  then 
performed  she  was  led  to  think,  did  believe, 
and  at  all  times  since  has  understood,  she 
became  his  wife,  and,  by  reason  thereof,  his 
widow.  On  tbelr  arrival  in  Salem,  petl* 
tloner  was  Introduced  by  Ollschlager  as  his 
wife,  and,  until  his  death,  was  so  recognized 
by  all  of  their  acQnaintances  and  friends, 
comprising  the  narrow  circle  in  which  they 
moved  and  lived.  His  kindred,  here  ques- 
tioning the  legality  of  their  marriage,  visit- 
ed them  occasionally;  among  them  being 
nieces,  who  wrote  letters  to  the  petitioner, 
addressing  her  as  "aunt,"  and  otherwise  rec- 
ognizing her  as  decedent's  wife  until  about 
the  time  of  bis  death,  prior  to  which  the 
marriage  was  not  questioned  by  any  of  them. 
Rumors,  growing  out  of  statements  purport- 
ing to  come  from  decedent,  about  seven  or 
eight  years  after  returning  with  his  bride, 
were  afloat,  bnt  were  not  deemed  by  the  kin- 
dred of  sufficient  importance  to  be  acted 
upon,  socially  or  otherwise.  On  his  return 
from  Germany  Ollschlager  told  a  number 
of  bis  acquaintances  that  they  were  married, 
and  corroborated  petitioner's  statements  to 
the  efCect  that  tbelr  marriage  was  solemnized 
In  Philadelphia,  mentioning  that  it  took  place 
before  a  "squire,"  or  justice  of  the  peace. 

Before  entering  upon  a  discussion  of  the 
testimony,  presented  for  the  purpose  of  neut- 
ralising the  evidence  adduced  by  petitioner, 
some  of  the  legal  phases,  material  to  the 
controversy,  will  be  noted.  The  first  polpt, 
the  determination  of  which  is  essential,  in 
<»der  to  reach  a  definite  conclusion.  Is:  Up- 
on whom  does  the  burden  of  proof.  In  this 
case,  rest?  "The  burden  of  proof,"  says 
Ur.  Justice  Bean  (In  re  Estate  of  Megglnson, 
21  Or.  887,  28  Pac.  388,  14  U  R.  A.  540).  "Is 
cm  the  party  objecting  to  the  validity  of  such 
a  macriaget"  concerning  which  rule.  Bishop, 
on  Marriage  and  Divorce,  1 4D7,  there  quoted 
with  approval,  says:  "When  a  marriage 
therefore  haa  once  been  shown,  however  cele- 
brated, whether  r^rularly  or  irre^larly,  or 
howem  proved,  whether  directly  or  by  dr^ 
cmnBtantlal  evidence,  the  law  raises  a  ntroag 
presumption  In  favor  of  its  legally;  so  that 
the  burden  Is  with  tb»  vBitj  objecting 
througfaODt  and  In  evoy  particular,  to  prove, 
against  the  ccuutant  preraure  of  this  pre- 


sumption of  law,  that  It  is  Illegal  and  void. 
And  it  has  been  considered  that  the  validity 
of  a  marriage  cannot  be  tried  like  any  oth- 
er question  of  fact  wlilcb  is  Ind^mident  of 
presumption,  because  the  law,  besides  cast- 
ing the  burden  of  proof  ui>on  the  objecting 
party,  will  still  presume  In  favor  of  the 
marriage,  and  this  presumption  Increases  In 
strength  with  the  lapse  of  time  through 
which  the  parties  are  cohabiting  as  husband 
and  wife.  It  being  for  the  highest  good  a£ 
the  parties,  of  the  children,  and  of  the  com- 
munity, that  all  lutwcourse  between  the  sex- 
es in  its  nature  matrlmoutal,  ^diould  be  such 
In  fact,  the  law,  when  administered  by  en- 
lightened Judges,  seizes  upon  all  [nresump- 
tions  both  of  law  and  of  fact,  and  presses 
Into  Its  service  all  things  which  can  help 
It  In  each  particular  case,  to  sustain  mar- 
riage, and  repel  the  conclusion  of  unlawful 
commerce."  It  is  also  recognized  by  our 
statute  (B.  &  O.  Oomp.  S  788.  snbd.  80)  as  a 
satisfactory  presumption,  until  ov»^M>me, 
"ttiat  a  man  and  woman,  deporting  them- 
selves as  husband  and  wife,  have  entered 
Into  a  lawful  contract  of  marriage." 

In  this  connection,  however,  counsel  for 
the  objectors  contend  it  Is  disclosed  by  the 
record  that  the  first  relations  between  the 
parties  were  meretiicions,  by  reason  of  which 
it  Is  maintained  that  the  rule  above  Invoked 
does  not  apply.  The  weakness  of  this  posi- 
tion lies  in  assuming  a  premise  not  cleariy 
established.  It  first  appears  that  Ollschlager 
went  to  Germany  to  marry  the  person  whom 
he  brought  back  with  him,  and  whom  he 
represented  as  his  wife,  Th^,  as  stated,  had 
endeavored  to  get  married  before  starting, 
but,  probably  on  account  of  the  delays  and  ex- 
pense Incident  to  co^monles  of  that  charac- 
ter, or  for  some  other  reason  satisfactory  to 
each,  changed  their  plans,  delaying  the  wed- 
ding until  they  reached  the  United  States. 
No  evidence  whatever  Is  presented  tending  to. 
In  any  way,  establish  any  Improper  relations 
between  them,  further  than  the  deposition 
received  In  evidence,  showing  that,  when  tak- 
ing the  steamer  for  this  country,  their  names 
were  registered  as  "Mr.  and  Mrs.  Henry 
011s(±lager."  Of  this  the  petitioner  testi- 
fies she  has  no  knowledge;  that,  being  un- 
conversant  with  the  English  language,  she 
left  every  arrangement  relative  to  the  trip 
to  decedent;  but  that  they  occupied  different 
rooms  and  were  married  when  they  reached 
Philadelphia.  There  Is  no  proof  that  either 
were  persons  of  a  character  of  whom  mere- 
tricious relations  might  be  Inferred,  and 
their  subsequent  unquestioned  reputation,  in 
this  respect,  develops  a  forcible  presumptloD 
that  the  Infwence  sought  to  be  drawn  from 
the  fact  that  some  one  on  the  steamer,  cross- 
Ing  the  Atlantic  during  1887,  festered  as  In- 
dicated, the  Identity  of  whom  Ip  not  clearly 
eatablljiriied,  Is  vltbont  merit.  Acaln,  what- 
ever deduction  may  be  made  tiom  this  Inci- 
dent* the  weight  of  authority  is  to  the  eHect 
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that  even  tlunigfa  UbldlnouB  relations  may,  In 
the  first  Instancy  be  established,  proof  of 
sabsequent  marriage,  wheth^  solemnized  In 
strict  conformity  with  law  or  not,  if  entered 
Into  in  good  faith,  and  under  the  b^lef  that 
the  ceremony  was  legal,  overcomee  any  pre- 
sumption arising  oat  of  such  unconvention- 
al itiatlonB,  ^lifting  thereby  the  bnrden  of 
proof  upon  the  party  questioning  the  mar- 
riage. 8  Bncy.  £v.  460;  Moore  on  Facts,  I 
649;  Gall  t.  Gall,  114  N.  T.  109,  21  N.  B. 
108;  White  T.  White.  82  Oal.  427,  439,  28 
Pac.  276,  7  Lw  B.  A.  799;  In  re  Homeyards' 
BMate;  10  Fa.  Dlat  B.  730. 

HblB  brings  ua  to  a  consideration  of  the 
testimony  by  which  it  is  sou^t  to  contra- 
TBne  the  piooflB  by  which  a  prima  fade  case 
]s  mwto  out  In  petitionai'a  favtu:.  The  first 
Indication  disclosed,  of  any  attempt  on  the 
part  of  Ollachlager  to  dei^'  his  marriage  ap- 
pears tarn  the  testimony,  admitted  without 
ObjectPal,  of  J.  M.  Wldmer,  in  reference  to 
a  conTWsation  with  the  decedent^  concerning 
which  Widmer  says:  **The  earlieet  I  recol- 
lect; I  don't  remember  Hit  year  it  was,  qdite 
long  years  back,  we  were  sitting  on  the 
poicb.  He  says  to  me,  *I  am  not  married 
to  that  woman.'  He  said  further,  *t  don't 
want  her  to  hear  what  I  say,  because,'  he 
said,  'she  Is  in  league  with  a  number  of  peo- 
ple hera'  I  know  he  was  at  tliat  time,  I 
considered,  in  a  good  state  of  mind.  He  said 
they  were  trying  to  swindle  him  out  of  bis 
money;  that  she  was  talkhig  and  Tisitlng 
parties  that  was  coonseling  her  to  do  such  a 
thing;  trying  to  get  hold  of  his  money.**  The 
witness  fixes  the  date  of  this  purported  state- 
ment In  1898  or  1894.  in  support  of  this 
position,  it  appears  that  at  one  time,  when 
OUsdilager'B  attorney  prepared  a  legal  docu- 
ment, requiring  for  Its  proper  execution  the 
signatures  of  both  himself  and  wife,  be  re- 
marlced  it  was  unnecessary  for  ber  to  sign 
it,  because,  as  be  said,  they  were  not  mar- 
ried. The  instrument.  howeTer,  was  finally 
executed  by  the  affixing  thereto  of  tbeir 
names  as  husband  and  wife.  This  occurred 
about  the  year  1896.  Anotbor  Incident  al- 
luded to  is  that,  after  petitioner  heard  of 
her  husband's  remark,  she  was  very  much 
agitated,  telling  her  friends  they  were  mar- 
ried, and  were  married  in  the  old  country, 
Bvldence  Is  also  adduced  showing  that  no 
license  appears  of  record  in  Phtladelpbla.  au- 
thorizing the  marriage,  and  that  no  record  of 
the  marriage,  or  written  document  of  any 
kind  in  reference  thereto,  can  be  found.  Be- 
fore considering  the  effect  of  this  proof,  it 
is  well  to  note  that  Ollachlager,  about  the 
year  1908.  was  pronounced  insane  and  com- 
mitted to  the  asylum,  where  he  remained  un- 
til his  demise.  The  statements  alluded  to  by 
witness  Wldmer,  if  actually  made,  are  not 
only  Inconsistent  with  decedent* a  many  years 
of  preTious  conduct  toward  petitioner.  In 
which  she  was  always  acknowledged  by  him 
OS  his  wife,  but  it  Is  quite  possible,  in  fact 


very  probable,  that  at  about  the  time  de- 
cedent made  such  purported  statemeuts  he 
was  suffering  from  a  mental  delusion  of  some 
kind.  The  statement  that  she  was  plotting, 
with  othnv,  against  him,  was  evidently  a 
manifestation  of  a  mental  state,,  which,  al- 
though temporary,  was  a  slight  forerunner 
of  his  subsequent  insanity.  It  Is  disclosed 
that  he  was  always  very  eccentric,  with 
miserly  tendencies,  as  evinced,  after  his  com- 
mitment to  the  asylum,  by  the  finding  of 
|2,700  in  gold  in  his  house;  and  his  conduct, 
In  not  wanting  petitioner  to  s^  the  legal 
document  with  him,  concerning  which  his 
lawyer  testifies,  was  donbUete  the  result  of 
some  eccentric  notion,  or  hsUndnation.  caus- 
ing him,  temporarily,  to  declare  she  was  not 
his  wlfS;  Uoreorer,  she  did,  In  fact,  sign 
the  instmmoit  with  him,  In  his  presence,  be- 
fore witnesses,  and  under  seal;  each  thereby 
acknowledi^ng  Uielr  marital  relations  before 
an  officer;  thus,  by  their  solemn  Joint  sets 
and  conduct  rebutting  any  denisls  he  may 
have  made  in  relation  thereto,  added  to 
which  Is  the  further  fact  that  he  continued 
to  live'  with  and  recognlise  her  as  his  wife, 
and  for  many  years  thereafter,  until  his  com- 
mitment to  the  asylum,  they  lived  together 
amicably  and  agreeably,  deporting  them- 
selves in  every  way  consistent  with  the  pre- 
sumption of  marriage.  The  theory  of  tem- 
porary derangement  is  therefore  more  plausi- 
ble than  to  infer  fliat  ttiese  express  and  Im- 
plied admissions  were  deceptive.  Nor  is  the 
fact  that  petitions  reported  she  was  married 
in  Germany,  cm  hearing  of  the  rumor,  oc- 
casioned by  her  husband's  remark  to  ttM  ef- 
fect that  they  were  not  married,  of  much 
significance  or  entitled  to  much  weight,  as 
tending  to  countervail  the  proof  in  support 
of  her  ultimate  marriage.  She  may  have 
deemed  the  agreement  entered  into  between 
them  In  Germany,  and  subsequently  con- 
summated by  their  marriage  in  Philadelphia, 
ample  to  Justify  the  remark,  or  she  may  liave 
had  other  reasons  for  h^  statement  It  Is 
nothing  unnsual  for  persons,  whose  veracity 
is  rarely,  if  ever,  questioned,  when  harassed 
by  Inquiries  from  the  curious,  at  a  time  when 
nnfavorable  rumors  are  unexpectedly  set 
afloat  In  a  neighborhood  concerning  them,  to 
temporarily,  In  some  impatient  response.  de< 
part  from  tbeir  regular  course,  deeming  It 
tmnecessary  to  .explain  in  detail  every  Inci- 
dent or  fact  giving  rise  thereto;  nor  is  such 
a  procedure,  necessarily,  any  reflection  up- 
on their  Integrity. 

A  careful  review  of  all  the  evidence  offered 
by  the  objectors  leaves  practically  no  proof 
to  rebut,  with  much  force,  the  claim  of  mar- 
riage, except  the  disclosure  that  no  license, 
or  record  of  license  authorizing  it,  can  be 
found.  This  at  flrst  wonld  appear  to  con- 
tribute much  weight  to  the  theory  advanced 
by  the  objectors,  and,  if  in  a  Jurisdiction 
where  marriage  without  a  license  is  void, 
would  probably  be  adequate  for  the  pnrposa 
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offered;  but  when  viewed  under  the  laws, 
and  interpretations  tbereof.  In  Pennsylvania, 
wltere  the  marriage  occurred,  could  not  have 
that  effect  Prior  to  1885  no  marriage  li- 
cense was  required  In  Pennsylvania.  The 
ceremony  iu  question  took  place  in  1887,  and 
It  Is  not  a  violent  presumption  to  assume  that 
the  "squire"  was  unaware  of  all  the  changes 
enacted  In  the  laws  ap  to  that  time,  and,  ac- 
cordingly, advised  that  no  license  was  nec- 
essary. Nor  can  the  fact  that  no  record  can 
now  be  found,  regarding  this  event,  be  held 
sufficient  to  overcome  the  presumpttoQ,  which 
the  law  Invokes  in  support  of  the  legality  of 
the  marriage  in  question.  CaujoUe  v.  Fer- 
ric, 23  N.  Y.  90;  Badger  v.  Badger,  88  N.  Y. 
563,  42  Am.  Rep.  263;  Womack  v.  Tankers- 
ley,  78  Va.  242.  Another,  and  more  cogent, 
reason,  however,  why  the  failure  to  discover 
a  record  of  the  license  cannot  avail  the  ob- 
jectors In  this  case.  Is  that  the  legality  of  the 
marriage  must  be  determined  by  the  laws  of 
the  state  in  which  the  marriage  ceremony 
was  performed.  26  Cyc.  829;  Sturgis  v.  Stur- 
gte,  W  Or.  10,  93  Pae.  606,  16  L.  R.  A.  (N.  S.) 
1034;  Nelson  v.  Carlson,  48  Wash.  651,  04 
Pac.  477.  And,  under  the  rule  universally 
enunciated  by  the  courts  of  Pennsylvania 
since  the  adoption  of  the  marriage  license 
act  In  1886  (Act  June  23, 188fi  [P.  L.  146]),  the 
failure  to  procure  a  license  cannot  Inval- 
idate the  marriage.  Such  a  procedure  affects 
only  the  officer  performing  the  ceremony, 
who  thereby  becomes  guilty  of  a  misdemean- 
or and  subject  to  a  fine.  Blesecker's  Es- 
tate, 7  Pa.  Dist  B.  70.  It  follows  that  the 
failure  to  find  a  record  of  license  iB  only  a 
circumstance  tending  to  question  the  mar- 
riage, and,  nnless  accompanied  by  cogent 
testimony  tending  to  rebut  the  presumptions 
of  law  in  their  favor,  such  proof  1b  Insufflr 
clmt  for  the  purpose  here  pre^ted.  Hie 
adjodlcationa  by  the  courts  of  FennBylTanla 
recognised,  without  doubt;  the  well-known 
maxim,  "OOnsensns,  non  concnbltoa,  fftdt 
matrlmonlnm.*'  Broom's  Leg.  Max.  (7th  Ed.> 
875.  One  of  their  leading  cases  upon  the 
subject  Is  Commonwealth  t.  Hayiow,  17  Fa. 
Super.  Ot  541,  In  which  It  Is  held  that  a  mar- 
riage la  a  dTil  contract,  and  that  no  parttcn- 
lar  form  or  mle  la  essential  to  Its  validity. 
In  discussing  this  principle,  the  court,  at 
page  547,  observes:  "It  la  true  that  the  par- 
ties did  not  use  Hie  formal  v^ords  of  the  mar^ 
riage  ceremony,  nor  was  It  necessary  that 
they  sbonid  do  so,  If  each  so  understood  the 
relation  into  which  they  were  about  to  enter, 
and  thdr  words,  fairly  interpreted,  show  that 
they  then  and  there  mutually  consented  to 
It  With  na  marriage  la  a  civil  contract, 
which  may  *be  completed  by  any  words  In 
the  present  time  without  regard  to  form' 
(Hantz  V.  Sealy,  6  Bin.  405);  the  essential 
to  Its  validity  being  the  consent  of  the  par- 
ties able  to  contract" 

Also,  in  Oomly's  Est,  185  Fa.  208,  88  AU. 
8d0,  the  showing,  made  In  support  of  the 


marriage,  was  not  as  dear  as  In  the  case 
under  consideration.  The  wife,  it  appears, 
had  been  divorced  from  a  former  husband. 
The  court.  In  discussing  the  question  there 
Involved,  as  to  whether  the  marriage,  under 
the  facts  presented,  could  be  deemed  valid, 
say:  "The  decedent  bad  satisfied  himself  by 
personal  inquiry  that  the  divorce  between 
the  woman  and  her  former  husband  bad  been 
perfected,  and  he  had  formally  proposed  to 
her,  and  had  been  as  formally  accepted.  At 
a  later  day  he  said  to  her:  'Would  you  be 
willing  to  marry  me  in  this  way:  that  you 
and  I  are  to  live  togeth^*  until  death  se^h 
arate  us ;  I  take  you  to  be  my  wife,  and  yon 
take  me  to  be  your  husband?*  She  replied: 
'Yes,  sir;  until  death  separate  us.*  Even  in 
form  this  was  an  absolute  contract  The 
words  of  obligation  on  both  sides  were  in 
prtesentL  The  decedent  then  asked:  'Are 
you  willing  for  that?"  And  the  claimant  an- 
swered: 'I  guess  I  would  be;  but  don't  you 
think  we  had  bett^  be  married  by  a  minis- 
ter?' The  decedent  met  this  objection  by 
saying:  'It  Is  Just  as  lawful  In  this  state 
as  If  we  were  married  by  a  minister.  All 
the  ministers  In  creation  cannot  make  you 
happy  or  make  you  do  what  Is  r^ht;  but 
If  we  live  together,  and  do  what  is  right, 
we  are  Just  as  lawfully  married  as  if  a 
dozen  ministers  married  us.*  He  was,  theo- 
logically and  technically,  right  In  his  posi- 
tion. See  Richard  v.  Brehm,  73  Pa.  140,  13 
Am.  R^.  733.  The  woman  was  convinced 
by  it  and  she  accepted  his  offer  to  take  her 
as  Ms  wife  by  Immedlat^y  making  her  abode 
with  him.  Can  It  be  possible  that  any  words 
which  she  mlg^t  have  spoken  could  have 
made  out  a  present  contract  on  her  part 
more  absolutely  than  did  this  act  of  acc^t- 
:  ance?  She  had  said  she  would  be  willing  to 
take  him  as  her  husband  If  a  minister  should 
marry  them.  He  had  assured  her  that  a 
minister  was  not  needed,  and  she  thereupcm 
uncmdltlonally  took  him.  Was  it  necessary 
to  say  In  words  what  this  act  said  more  loud- 
ly than  words?  In  a  hundred  cases  wtaidi 
might  be  dted.  It  bos  been  dedded  that  si- 
lence means  acqnlescwoe.  In  this  case  there 
was  something  more  potent  than  silence — 
the  deliberate  action  of  the  dalmant  Tbs 
contestants  admit  that  U  she  had  said  to 
the  decedent  'X  take  you.'  she  would  have 
become  his  lawful  wife.  Tb^  avtt  that  abs 
said  Instead,  'I  wlU  be  willing  to  take  you.' 
and  thereupon  she  actually  took  him  at  bis 
word  and  became  a  profligate.  This  Is  a 
narrow  dlstbictlon  on  which  to  hang  the 
character  of  a  woman  and  the  legitimacy  of 
her  children.  Just  the  opposite  rule  prevails, 
however.  Where  words  In  fntoxo  In  an 
agreement  to  marry  ^re  followed  by  cohaM- 
tatlcm,  the  contract  is  executed,  and  the  mar> 
rIage  is  valid." 

Counsel  for  objectors  complain  because  of 
some  evidence  offOred,  but  rejected  by  ttie 
court,  the  purport  of  wUCh  was  that  flit 
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petitioner  Is  a  Oatboll^  and  tba^  nnder  ber 
religious  bell^,  she  should  have  dralred  the 
marrtass  to  take  place  before  a  priest  It 
Is  anuecesBsry  to  ascertain  whether  testt- 
mon7  of  this  character  was  admissible,  tot 
counsel,  in  ofCertnf  their  proof,,  did  not  pur- 
ine the  course  required  by  our  statute^  as 
announced  In  Sutberlln  t.  Bloomer,  SO  Or. 
896,  404,  93  Pac.  185.  As  has  been  declared 
by  practically  eveey  decision  upon  the  snb- 
Ject,  all  wesamptlons  are  In  Cavor  of  matri- 
mony. The  Court  of  Appeals  of  New  Tork, 
in  Haynes  t.  Mc^Dermott,  91  N.  T.  461,  4B9, 
48  Am.  Bap.  677,  says:  '^The  law  presumes 
morality,  and  not  Immorality;  marriage,  and 
not  concubinage;  Intimacy,  and  not  bas- 
tardy. Whwe  there  la  enough  to  create  a 
foundatl<m  for  the  presumption  of  marriage, 
It  can  be  repelled  only  by  the  most  cogent 
and  sattsfactory  eTldeno&  Ih  Morris  t.  Da- 
Tles.  6  01.  &  Fin.  168.  liOrd  I^dhurst, 
speaking  of  this  presumption,  says:  The  pre- 
sumption <a  law  Is  not  lightly  to  be  repelled. 
It  Is  not  to  be  broken  In  upon,  or  shaken 
by  a  mere  balance  of  probability.  The  evi- 
dence for  the  purpose  of  rolling  It  must 
be  strong,  dlstbus^  satisfactory,  and  wa- 
elusive.*  •* 

After  a  car^l  consideration  of  the  testi- 
mony before  us,  and  application  of  the  prln- 
djiles  of  law  applicable  thereto,  we  are  of 
the  oplnl<m  that  the  erldence,  <rflered  in  sup- 
port of  the  objections  to  the  final  account  of 
the  administrator,  fidls  tar  short  of  OTer- 
Gomlng  the  iwesnnq^tlon  In  favor  of  the  mar- 
riage of  decedent  and  petitioner.  We  deem 
it  established  by  «^nt  proof  that  they 
were  legally  married,  and,  accordlivly,  bold 
that  the  petltltmer  Is  the  side  heir;  and  legal- 
ly entitled  to  the  estate  of  Henry  OUacblager, 
deceased. 

The  detxee  of  the  trial  court  Is  ttiereft>re 
afflrmed. 

(40  Uont.  KM) 

STATE  ex  rel.  lA  PRANCE  COPPER  CO.  v. 
DISTRICT  COURT  OP  SECOND  JUDI- 
OIAI/  DISTEUCT  OF  SILVER  BOW 
COUNTY  et  al. 

(Sapreme  Conrt  of  Montana.    Dec  24,  1909.) 

1.  Affe&i.  and  Ebbob  (S  842*)  —  Questions 
Reviewable  —  RTTunos  on  Motion  fob 
Nonsuit. 

The  qoestion  presented  on  a  motion  for  non- 
•alt  i>  one  of  law,  and  an  adveise  mliog  tbereon 
may  be  reviewed  on  aiveal  from  the  judgment 
for  plaintiff,  or  on  am>eal  from  an  order  denying 
■,  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ICrror.  Cent  Dig.  H  8316-8330;  Dec.  Dig.  I 
Stt2.«J 

SS.  Afpiai.  and  Ebbob  (1 1175*)— Disposition 
or  Cause  on  Apfeax.. 

Where  the  Supreme  Coart  on  appeal  from  a 
Judgment  for  plaintiff  and  from  an  order  denying 
m  new  trial  determines  tbat  a  nonsuit  sboatd 
bave  been  granted  because  the  evidence  of  plain- 
tiff failed  to  show  a  fact  essential  to  recovery,  in  I 


determining  whether  the  cause  ehonld  be  dismiss- 
ed, the  court  oaeht  not  to  be  tnflnenced  by  the 
fact  that  defendant  appealed  from  the  order 
denying  the  new  trial,  though  the  court  below 
may  properly  take  tliat  tact  into  coni^deration 
in  cases  which  have  been  reversed  and  remanded 
without  specific  directions  as  to  retrial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4S78-4S87;  Dea  Dig.  I 
1176.*] 

3.  AppXAi.  AND  Ebbob  ^  1061*>-Sabulb88 
Bbbok— Denial  or  NoNsmT—GuBED  bt  De- 

FENBANT'S  EVIDENCE. 

Where  defendant's  evidence  cared  defects  in 
the  evidence  of  plaintiff,  the  dwial  of  a  nonsuit 
at  the  close  oi  plaintiirs  evidence  was  not  prej- 
udicial. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4210;  Dec.  Dig.  flO^L*] 

4.  Appeal  and  Ebbob  (i  1175»)— Disposition 
OP  Case  on  Appeal— Dismissal. 

Where  plaintiff  shows  afSrmatively  and  con- 
doalvdy  that  he  has  no  cause  of  action,  the 
court  on  appeal  may  finally  dispose  of  the  case, 
but,  where  the  defect  in  plaintiff's  case  consists 
merely  In  an  omission  to  prove  an  al]egati<m 
wliich  may  or  may  not  be  susceptible  of  proof, 
no  general  rule  governs  the  conrt  in  determin- 
ing whether  the  action  should  be  dismissed, 
though,  where  a  judgment  tor  plaintiff  is  revers- 
ed for  error  in  refusing  to  direct  a  verdict  for 
defendant  after  full  opportunity  to  Introduce  al> 
his  evidence,  the  Instances  must  be  rare  In  whldi 
the  court  will  not  finally  dispose  ot  tiie  ease. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent  Dig.  H  4S7a-4B87;  Dec.  Dig.  | 

5.  Appeal  and  Ebbob  (|  1175*)— DiSPOsmoN 
or  Oasb  on  Appeal. 

Where  parties  have  bad  one  ^Ir  opportun- 
ity to  try  the  Issue  between  Uiem  as  shown  by 
the  record,  incorporating,  as  authorized  by  Rev. 
Codes,  Si  6792,  7118,  the  exceptions  of  both  pai^ 
ties,  including  the  exceptions  of  the  prevailing 
party  to  the  exclusion  of  evidence  offered  1^  him, 
the  court  on  appeal  will  eurdse  its  power  and 
determine  the  litigation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^^Oent  Dig.  K  4673-4587;   Dec  Dig.  i 

6.  Appeal  and  Ebbob  (i  1202*)— Rehand— 
Disposition  of  Case  in  Tbial  Coubt. 

Where  the  Supreme  Court  reverses  a  cause 
without  any  specific  direction  either  to  retry 
or  dismiss,  the  district  court  Is  vested  with  a 
legal  discretion  to  take  such  action  not  inccni- 
sistoie  with  the  order  cl  the  Supreme  Court  as 
seems  proper  under  the  circumstances,  and  It 
may  in  its  discretion  order  a  retrial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4669;  Dec  Dig.  S  1202.*] 

7.  Mandamus  (8  58*>--Juwcul  Discretion— 
Enfobcement  or  Judquent  or  Appellate 
Coubt. 

Under  the  rule  that  mandamus  does  not  lie 

In  the  absence  of  a  legal  right  to  have  a  par- 
ticular act  or  duty  performed  by  defendant, 
mandamus  does  not  lie  to  compel  the  district 
court  to  dismiss  an  action  after  a  remand  by  fht 
Supreme  Court  without  any  specific  direction  ei- 
ther to  retry  or  to  dismiss. 

[Ed.  Note.— Por  other  cases,  see  Man^unus, 
Cent  Dig.  S  121 ;  Dec  Dig.  f  58.*] 

Mandamus  the  State,  on  the  relation  ol 
the  La  France  Oopper  Company,  against  the 
District  Court  of  the  Second  Judicial  Dis- 
trict of  Silver  Bow  Coun^  and  the  Judge 
thereof  to  compel  such  court  and  Judge  to 
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dismiss  an  action,  or  show  cause  why  It 
should  not  be  dismissed.  Demiirrer  to  the 
petition  sustained,  and  proceedings  dismissed. 

Chas.  B.  Leonard  and  Oonn  &  Rascb,  for 
relator.  Breen  ft  HogevoU,  tot  reapondents. 

SMITH.  J.  At  some  time  during  the  year 
id08  an  action  was  b^un  In  the  district 
court  ot  Sliver  Bow  county  by  Sadie  A.  Mon- 
8on,  as  administratrix  of  the  estate  of  John 
Monson,  deceased,  against  the  La  France  Cop- 
per Company,  the  above-named  relator,  to  re- 
cover damages  on  account  of  the  deaUi  of 
John  Monson,  her  husband,  while  in  the  em- 
ploy of  the  relator  as  a  pumpman.  At  the 
close  of  plaintiff's  case,  the  defendant  inter- 
posed a  motion  for  a  nonsuit,  on  the  ground 
among  others  that  the  evidence  did  not  show 
what  was  the  cause  of  Monson's  death.  This 
motion  was  denied.  The  plaintiff  had  verdict 
and  Judgmmt  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
whereupon  It  appealed  to  this  court  from  the 
judgment  and  order.  See  Monson  t.  La 
France  Copper  Co.,  39  Mont.  60,  101  Pac.  24S. 
This  court  on  appeal  considered  but  one  ques- 
tion, viz.,  whether  the  motion  for  a  nonsuit 
should  have  been  granted.  It  was  held  that 
It  shoQld  hare  been,  for  the  reason  that  the 
plaintiffs  evidence  failed  to  show  how  de- 
ceased came  to  his  death.  The  conclusion 
and  mandate  of  this  court  were  expressed  as 
follows:  "Tbe  court  [below]  was  in  error  in 
denying  the  motion  for  a  nonsuit  This  con- 
clusion renders  It  unnecessary  to  consider 
other  grounds  of  the  motion  or  alleged  errors 
based  upon  the  refusal  of  the  court  to  submit 
certain  Instructions.  The  Judgment  and  or- 
der are  reversed."  Upon  the  remittitur  being 
filed  in  the  district  court  of  Sliver  Bow  coun- 
ty, the  cause  was  again  set  for  trial,  where> 
upon  the  relator  objected  to  a  retrial,  and 
moved  the  conrt  for  a  Judgment  "dismissing 
said  action  In  compliance  with  the  mandate 
of  tiie  Supreme  Court"  Tbe  objection  and 
motion<were  overruled,  and  the  relator  there- 
upon sued  out  of  this  court  an  alternative 
writ  of  mandate  requiring  tbe  district  court 
and  the  Honorable  John  B.  McCleman,  a 
Judge  thereof,  to  either  dismiss  said  action  or 
show  cause  why  It  should  not  be  dismissed. 
The  respondents  have  filed  a  general  demurrer 
to  the  petition.  Tbe  matter  baa  been  argued, 
and  submitted  for  decision. 

Tbe  question  presented  Is  somewhat  diffi- 
cult of  solution.  Section  0258.  Bev.  Codes, 
reads,  In  part,  as  follows:  *mie  Supreme 
Court  may  affirm,  reverse,  or  modify  any 
Judgm«it  or  oxAer  appealed  from,  and  may 
direct  tbe  pn^er  Judgment  w  order  to  be  en- 
tered, or  direct  a  new  trial  or  furtber  pro- 
raediiw  to  be  bad.  Tbe  dedslon  of  the  court 
must  be  glvm  In  writing,  and  a  syllabus  there- 
of must  be  t>Tepared  by  the  court  and  filed 
wltii  tbe  opinion;  and  in  giving  Its  decision. 
If  a  new  trial  be  granted,  tbe  court  must 
pass  upon  and  determine  all  the  questions  of 


law  Involved  In  the  case,  presented  upon  sudi 
appeal,  and  necessary  to  the  final  determina- 
tion of  the  case."  It  Is  argued  for  the  relator 
that  as  no  new  trial  was  (H*dered,  it  is  ap- 
parent that  this  court  did  not  contemplate 
that  another  trial  should  be  had,  for  other- 
wise It  would  have  passed  upon  and  det^ 
mined  all  questions  of  law  Involved  in  tbe 
case.  The  truth  Is,  however,  that  this  court 
waa  <tf  opinion,  and  proporly  so,  tbat  there 
was  no  necessity  for,  or  propriety  in,  deter- 
mining oQier  questions  of  law  Involved  In  a 
record  which  disclosed  that  the  plaintiff  bad, 
I  as  a  matter  of  law,  failed  to  make  out  a  case 
I  sufficient  to  go  to  the  Jury,  because,  Dt  neees- 
;  sity,  In  case  of  a  retrial  tbe  record  would  not 
be  the  same,  and  different  questions  must  nee- 
j  essarily  arise.  We  confess,  also,  that  we  as- 
j  sumed  that  the  plaintiff  bad,  as  she  should 
I  have  done,  introduced  all  ot  the  erldence 
j  whldi  she  could  procure,  and  that  a  failure  to 
,  prove  so  vital  a  matter  as  tbe  cause  of  her 
:  husband's  death  was  due  to  Inability  to  do 
so.  rather  than  n^lect  to  offer  evldenct  wbltA 
It  was  In  her  power  to  prodocet  Any  othv 
conclusion  would  be  a  reflectbm  npon  coon* 
sel,  in  whldi  we  should  be  loath  to  Indulge. 
While  it  has  beoi  customary  to  dlqjtose  of 
cases  substantially  as  Indicated  In  section 
estss,  siqtra,  the  latter  p(»tlon  of  that  provt* 
slon  of  tbe  Code  Is  not  bhidlng  npcm  tUs 
court  "The  LegMature  can  no  man  require 
thla  conrt  to  state  the  reasons  of  Its  decisions 
than  this  conrt  can  require,  for  On  Tolldlty 
of  the  statutes,  that  flie  Legislature  shall  ac- 
company them  with  the  reuons  toe  their  en- 
actment" Field,  J.,  In  Housttm  t.  WlHlams, 
IS  Cat  34.  78  Am.  Dea  56S. 

Again,  It  is  urged  1^  couns^  for  the  re- 
lator that  If  the  lower  court  had  either  ma- 
talned  the  motion  for  a  ncmsnlt  or  directed 
a  verdict  for  the  def  aidant,  as  tt  ttaoold 
;  bare  dim^  the  Judgment  wonld  bare  been 
<  affirmed  by  this  court  and  such  afflrmanoe 
I  wonld  have  ended  Uie  case.   There  ts  eon- 
I  slderable  ftnrce  In  thli  nineBtlon.  but  It 
!  does  not  necessarily  solve  the  problem. 
;  There  can  be  no  doubt  thfit  the  question  pre- 
sented on  a  motim  tor  a  nonsuit  la  one  of 
'  law  (Emenon  r.  BIdorado  Ditch  Co.,  IS 
Uont  2a,  44  Pac  969).  and  the  ruling  of 
tbe  court  may  1>e  roTtewed  on  appeal  tram 
.  the  Judgment  as        as  upon  appeal  trom 
an  order  dwylns  a  new  trial.   We  think, 
bowevw,  fliat  this  court  In  determining 
whether  dlsmiasal  of  a  case  should  be  order- 
ed, under  dreumstances  similar  to  those  dis- 
closed her^  ought  not  to  be  Influouied  by 
the  fact  that  the  defendant  has  also  appeal- 
ed trom,  an  order  refusing  to  grant  a  ncrw 
trial.  We  are  of  cqplnlon,  howew,  that  the 
court  below  may  pn^erly  take  that  fact  In- 
to consideration  In  cases  wtaldbi  have  been 
I  reversed,  and  remanded  without  Qedflc  di- 
rections as  to  a  retrlaL 

Another  argument  advanced  by  the  re- 
lator Is  tbat  It  ought  not  to  sufl^  prejudice 
<m  account  of  the  erroneous  action  of  Um 
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(rial  court  In  refusing  to  grant  Its  motlonBi 
and  there  can  be  no  doubt  that  In  theory 
tbla  Is  true,  especially  as  regards  Its  motion 
for  a  directed  Terdict  But  this  court  Is  not 
always  alHe  to  determine  from  the  record 
whether  a  defendant  has  snfTered  a  real 
prejudice  because  of  the  fact  that  his  motion 
for  nonsuit  has  been  OTermled.  His  evi- 
dence may  have  cured  the  defects  In  that  of 
the  plaintiff.    See  Tergy  t.  Helena  Light 

&  Ry.  Co.,  39  Mont.  ,  102  Pac.  310;  T.  C. 

Power  &  Bro.  r.  Stocking,  26  Mont  4^,  68 
Pac.  857;  Aiderson  t.  Marshall,  7  Mont  288, 
16  Pac.  S76.  On  appeal  from  a  judgment 
supplemented  by  a  bill  of  exceptions  Incor- 
porating only  the  plaintiff's  case,  this  court 
would  hesitate  to  say  that  a  final  disposition 
of  the  cause  would  be  proper.  Of  course,  If 
tbe  plaintiff's  case  shows  afflrmatively  and 
concluslrely  that  he  has  no  cause  of  action, 
final  <Uspoeition  may  be  made  by  the  trial 
court  or  by  this  court;  as,  for  example,  If 
the  plaintiff  confesses  that  some  essential 
precedent  condition  has  not  been  performed 
by  him.  The  case  of  Roach  t.  Rntter,  re- 
cently decided,  is  IIIustratlTe  of  a  situation 
where  the  plaintiff  might  have  been  proper- 
ly and  permanently  nonenlted  If  his  own  tes- 
timony had  clear^  disclosed  the  fact  that 
he  was  In  the  employ  of  some  one  other 
than  the  defendant  But  where  the  defect 
in  the  plainttfTs  case  consists  mo^ly  In  an 
omission  to  prove  an  allegation  which  may 
or  may  not  be  susceptible  of  proof,  the  case 
la  altogether  different  We  conclude,  there- 
fore, that  no  general  rule  may  be  laid  down 
to  determine  wh^  this  court  will,  np«i  de- 
ciding that  a  plaintiff  should  have  been  non- 
Batted,  order  his  action  to  be  dismissed. 
This  court  undoubtedly  has  the  power,  in  all 
proper  cases,  to  make  such  an  order;  and 
in  future  the  authority  will  be  exercised, 
with  a  Ttow  to  putting  an  end  to  litigation, 
when  the  parties  bav*  had  one  fair  oppor- 
tunity to  try  the  Issue  betweoi  them.  A 
BuperficliJ  examination  of  the  reports  of  the 
decisions  of  this  court  leads  to  the  conclu- 
Blons  that  heretofore  the  practice  has  been 
to  afford  Uie  parties  an  opportonl^  to  retry 
all  reversed  causes  at  law.  We,  howeva, 
believe  tiiat  tiie  practice  Aould  be  modified 
Sn  this  regard.  No  reason  occurs  to  us  why 
a  plaintiff,  having  had  <me  fair  cvportunlty 
to  make  out  his  causa  of  action,  should  be 
accorded  the  privilege,  after  the  defects  In 
Ills  case  have  been  pointed  out  by  ttato  court 
of  supplying  the  deficiency  by  evidence 
-whldi  presumptively  was  not  In  e:dstence 
-wheo  the  first  trial  was  bad.  These  remarks 
liave  no  reference  to  13x6  case  of  Honstm 
against  the  relator,  but  are  merely  made  by 
-way  of  a^ment  Since  by  virtne  of  the 
pnvTlsionB  of  aectlous  6782,  7118,  Rev.  Codes, 
the  exceptions  of  both  parties  may  now  be 
Incorporated  in  the  record,  the  par^  prevail- 
ing in  the  court  below  Is  always  In  a  posl- 
tUm  to  Inform  this  court  that  he  has  not 
iMen  permitted  to  introduce  all  of  bis  evl- 
danca^  and  he  may  not  complain.  If  he  neg- 


lects to  bring  the  fact  to  our  attention,  that 
the  court  presumed  tiiat  no  competent  evi- 
dence was  rejected.  When  a  Judgment  for 
the  plaintiff  is  reversed  for  error  In  refusing 
to  direct  a  verdict  for  the  defendant  after 
the  former  has  had  full  opportunity  to  In^ 
troduce  all  of  his  evidence,  and  it  appears 
that  his  case  Is  not  supplemented  by  the  de- 
fendant we  apprehend  that  even  in  actions 
at  law,  the  instances  must  be  rare  in  which 
this  court  will  hereafter  feel  Justified  In  re- 
fusing to  make  a  final  disposition  of  the 
cause.  And,  on  like  principle,  the  court  will 
not  hesitate  to  order  a  Judgment  for  the 
plaintiff  when  the  defendant's  case,  as  made 
in  the  court  below,  no  prejudicial  error  hav- 
ing been  committed  against  him.  shows  that 
he  has  no  defense  to  the  action. 

We  have  taken  the  opportunity  to  com- 
ment thus  at  length  upon  the  matters  pre- 
sented by  the  petition  of  the  relator,  for  the 
reason  that  we  believe  the  time  has  come 
when  this  court  should  exercise  its  undoubt- 
ed authority  to  take  the  initiative  In  dis- 
posing of  litigation  as  expeditiou^y  as  pos- 
sible, and  with  the  least  expose  to  suitors. 
So  far  as  we  are  advised,  the  point  has  never 
before  been  squarely  raised  and  argued  In 
this  state. 

The  relator  asks  for  a  writ  of  mandate  to 
compel  the  respondents  to  dismiss  the  ac- 
tion against  It  but  its  prayer  cannot  be 
granted,  for  this  obvious  reason:  As  no  spe- 
cific direction  either  to  retry  or  to  dismiss 
was  contained  in  the  mandate  (tf  this  court, 
the  district  court  was  vested  with  a  legal 
discretion  to  take  such  action,  not  incon- 
sistent with  the  order  of  this  court  as  seem- 
ed wise  and  proper  under  the  circumstances. 
3  Cyc.  481.  In  view  of  the  practice  hereto- 
fore followed,  we  find  no  abuse  of  discre- 
tion. To  warrant  the  issuance  of  manda- 
mus, the  relator  must  show  a  clear,  legal 
right  to  have  a  particular  act  or  duty  per- 
formed by  the  defendant.  State  ex  reL 
Breea  v.  Toole,  Governor,  32  Mont  4,  79 
Pac.  403.  The  right  to  exercise  discretion 
is  Inconsistent  with  the  Idea  of  absolute 
duty.  The  district  court  did  not,  therefore, 
owe  any  duty  to  dismiss  the  action  against 
the  relator,  and  cannot  be  coerced  by  man- 
damus. State  ex  rel.  Lott  v.  District  Court 
33  Mont  356.  83  Pac.  597.  We  prefer  to 
base  our  decision  upon  the  ground  Just  men- 
tioned, although  it  was  directly  held  by  the 
Supreme  C3ourt  of  California  In  Steen  v. 
Hendy,  107  Cal.  54,  40  Pac.  386,  a  case  ap- 
parently Identical  with  this,  that  the  effect 
of  an  unqualified  reversal  la  to  remand  the 
cause  for  a  new  trial. 

The  demurrer  to  the  petition  is  sustained, 
and,  the  matter  having  been  submitted  for 
final  determination,  it  is  ordered  that  the 
proceedings  be,  and  they  are  hereby,  dismis- 
sed. 

Dismissed. 

BRANTLZ*  O.  and  HOLLOWAY,  J^. 
concur. 
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OnSRIBN  T.  CX>RRA-BOOK  ISLAND  HIN- 
INO  00.  et  aL 

(Supreme  Ooart  of  Montana.   Dec.  24,  1009.) 

1.  Appeai,  and  Erbob  (I  889*)  —  Pbksenta.- 
TiON  BELOW— Objections— Effect  of  Fail- 
UBE  TO  Object. 

Where  evidence  tendins  to  ahow  □eKiigence 
was  admitted  without  objection,  the  complaint 
will  be  treated  on  appeal  as  having  been  ameitd- 
•d  BO  u  to  admit  inch  evidence. 

[E^d.  Mote.- For  other  casee,  aae  jlroaal  and 
Brror.  dent  Dig.  H  3621,  3022;  Dec.  Dig.  i 
880.*] 

2.  Maoteb  and  Servant  (|  262*)— Ihjubies 
TO  Servant  —  Pleading -•  Nbglxobnce  of 
Fellow  Servant. 

The  defense  tliat  a  nrvanfi  injariea  were 
caoBcd  by  the  negligence  of  a  fellow  servant 
must  be  pleaded. 

[Ed.  Note.— For  other  caHee.  see  Maater  and 
Servant,  Cent  Dig.  I  857;  Dec  Dig.  {  2B2.»] 

3.  BVIDBNCB  (I  317*)— Heabbat. 

A  witneai,  in  taatifying  that  be  haaled  (our 
boxes  of  powder  to  a  mag^oe  on  a  certidn  day 

after  dinner,  'bnt  did  not  put  them  on  or  take 
them  off  the  cars,  and  that  fae  did  not  know  who 
put  the  powder  In,  stated:  "It  must  have  been 
tlie  loaders.  They  told  me  there  were  Coar  box- 
es." Held,  that  the  quoted  words  did  not  ren- 
der the  testimony  hearsay,  bat  was  rather  to  em- 
phasize witness's  testimony,  in  view  of  his  fur- 
ther testimony  that  he  saw-Sve  or  six  boxes  of 
powder  at  the  magaiine  shortly  before  v>  explo> 
sion,  and  that  two  of  them  were  there  all  day. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  11S3,  1181 ;  Dec  Dig.  !  317.*] 

4.  Trial  (S  139*)— Jdht  Question- Weight 
OF  Evidence. 

The  weight  of  testimony  having  some  ovi- 
dential  valne  is  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gsnt 
Dig.  i  332;  Dec  Dig.  S  139  •! 
5w  Master  and  Servant  ({  118*)— Mastbb'b 

Duty— Safe  Place  of  Wohk, 

A  mining  company  must  use  reasonable 
can  to  provide  its  servants  with  a  reasonably 
safe  place  of  worlc»  having  due  regard  to  the 
nature  and  place  of  the  enploymedt  and  the 
agencies  used. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  209;  Dec  Dig.  S  118.*] 

6.  Explosives  (|  8*)  —  Injubikb  —  Aciionb  — 
Burden  of  Proof— Negligence. 

Sioce  mere  poeeession  of  dynamite  for  a 
'  lawful  purpose  is  not  unlawful  or  negligent,  the 
burden  is  npon  one  injured  by  an  explosion  to 
show  negligence  causing  the  explosion  or  circum- 
stances which  would  Justify  an  inference  of  neg- 
ligence 

[EA.  Note. — For  other  cases,  see  Bxplosives, 
Cent  Dig.  SS  4,  5;  Dec.  Dig.  S  &*] 

7.  Master  and  Servant  (}  286*) — Injtjbiks— 
JuBT  QtntrnoN— Neolioencb. 

In  an  action  for  a  mlner'B  deatli  by  the 
explosion  of  dynamite  stored  in  a  magazine  near 
where  he  was  worlcing,  whether  the  employer  ex- 
ercised reasonable  care  to  provide  decedent  a 
reasonably  safe  place  of  work,  considering  the 
nature  of  his  employment  and  the  attendant  dan- 
gers, held  for  the  Juiy. 

[Bd.  Not0.^For  other  caass,  see  Master  and 
Servant,  Cent.  Dig.  I  1026 ;  Dec  Dig.  1 286.*] 

&  Tkial  (I  194*)  —  iNSTBUcnoN  —  Invading 
Pbovincb  of  Jubt. 

In  an  action  for  the  deatii  of  a  miner  caneed 
by  tiie  explosion  of  dynamite  In  which  the  evi- 
dence made  it  a  Jury  question  whether  defmd- 
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ant  was  negligent  In  storing  the  dynamite,  and 
showed  that  decedent  was  not  negligent,  though 
there  was  no  direct  evidence  as  to  the  cause  of 
the  etcplosion,  an  Instruction  that,  unless  the 
jury  could  find  the  cause  of  the  explo8i<»i  with- 
out resorting  to  suspicion,  conjectures,  or  prob- 
abilities, they  must  find  for  defendant,  was  er- 
roneous as  amounting  to  a  direction  for  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dfg.  I  450;  Dec  Dig.  |  194.»!| 

9.  Mastbb  and  Sbbvant  (|  201*)  —  Mastvb'b 
Liability- Neoligence  of  Fellow  Sbbv- 
ant— OONCUBBENT  NeOLIGBNCE. 

If  a  mining  company  was  negligent  in  stor- 
ing powder  In  the  mine,  and  knew,  or  by  ex- 
ercising ordinary  care  should  have  known,  that 
caps  were  kept  with  the  powder,  and  the  explo- 
sion which  killed  a  miner  would  not  have  occur- 
red except  for  sndi  negligence,  the  company 
would  be  liable  for  hla  deau.  though  the  negli- 
gence of  a  fellow  aerraat  was  the  direct  cause 
of  the  explosion. 

[Bd.  Note.— For  other  cases,  see  Master  and 
grvant,  Cent  Dig.  ||  522,  531;  Dec  Dig.  1 

10.  Masteb  and  Servant  (|  129*)— MAffTEB's 
Liability  —  Nboliobnob  —  PaoxiMAn 
Causb. 

A  mining  company  would  be  liable  for  the 
deatb  ol  a  miner  caused  by  the  explosion  of 
powder  stored  In  the  mine  If  It  was  neglicent  In 
storing  the  powder  aod  knew  or  should  faava 
known  that  caps  were  kept  with  the  powder,  and 
the  explofiion  would  not  have  occurred  without 
sudi  oegligence,  though  it  could  not  be  directly 
attributed  to  the  negligence  of  any  one. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant;  Cent  Dig.  |  200;  Dec  Dig.  i  129.*] 

11.  Master  and  Sekvant  (S  296*)— Injubieb 

TO  SBBVANT^INSTBDCTIOHB— ASSUUBD  RlBK. 
Where  a  laborer  who  was  killed  by  en  ex- 
plosiou  of  powder  stored  in  a  mine  was  not  a 
miner,  but  a  sboveler,  who  was  unaccustomed  to 
handling  explosives,  and  his  duties  did  not  re- 
quire him  to  be  near  the  magasine,  and  he  was 
not  shown  to  have  known  or  appreciated  the  risk 
therefrom,  an  instruction  on  assumed  risk  which 
failed  to  present  the  question  of  his  lack  of  ap- 
preciation of  the  risk  was  property  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1 1178;  Dec  Dig.  S  295l*] 

12.  MaSTBB  and  SBBTAin  (|  146*)— UASTBB'B 

Duty— Rules. 

A  master  is  bound  to  honestly  and  faithful- 
ly require  the  observance  of  rules  promulgated 
for  the  safety  of  employ^  and  his  duty  does 
not  end  npon  preserimng  them. 

[Ed.  Note— For  other  cases,  see  Master  anA 
Servant,  CenL  Dig.  {  284;  Dec  Dig.  |  146.*] 

13.  Master  and  Servant  <i  28^— InjuBncB 
TO  Servant^ury  Qubstioh— NBOLioxnoi 
— Enfobceuent  or  Rules. 

In  an  action  for  tiie  death  of  a  miner 
by  an  explosion  of  dynamite  In  a  magasine, 
where  the  evidence  tending  to  show  that  for  a 
month  or  more  prior  to  the  accident  the  roles 
against  keeping  powder  and  caps  together  In 
the  magazine  were  disregarded  witnont  aecedent's 
fault,  whether  the  employer  knew,  or  by  exercise 
of  reasonable  care  should  have  known,  that  the 
rules  were  not  being  observed,  held  (or  the  jury. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1089;  Dec  Dig.  1 2S6.*] 

Appeal  from  District  Oonrt,  Silver  Bow 
County;  Gea  M.  Bourqnln,  Judgf. 

Action  by  Jobn  T.  O'Brien,  as  administra- 
tor of  Daniel  O'Brien,  deceased,  against  tba 
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Corra-Bock  Island  Mining  Company  and 
others.  From  a  judgment  for  plaintiff 
against  defendant  named,  and  from  an  order 
denying  a  motion  for  new  trial,  It  appeals. 
Afilrmed. 

Ghaa.  R.  Leonard  and  Gunn  ft  Bascb.  for 
appellant.  Mauiy  &  Templeman,  for  re- 
spondent 

HOLLOW  AT,  J.  ThiB  is  an  action  for 
damages  resulting  from  the  death  of  Daniel 
O'Brien.  The  complaint  after  setting  fortb 
-tfae  tact  of  O'Brien's  death,  the  appointment 
of  tbe  plaintiff  as  administrate  of  his  es- 
tate, all^s:  That  during  the  lifetime  of 
O'Brien  he  bad  ctmtrlbated  to  the  support 
of  his  mother  and  othor  relatlTeB.  That  on 
May  12,  1805,  he  was  employed  by  the  de- 
fendants Corra-Boi^  Island  Mining.  Compa- 
ny, James  NeiU,  and  Albvd  Frank  as  a  min- 
er  and  was  wwkli^;  on  the  1,600-foot  level  of 
the  Com  mine;  that  on  that  day  and  on  the 
IJEOO-toot  level,  and  about  40  feet  from 
whwe  O'Brien  was  working  by  dlrectiim  of 
tbe  defendants,  **tbe  defendants  had  n^U- 
gently  and  wnmgfully  stored  and  were  keep- 
ing negligently  a  la^  and  dangerous  quan- 
tity of  dynamite,  to  wit  about  five  hundred 
<S00  lbs.)  poundSL  That  on  said  day,  while 
the  defendants  knew  that  tb^  were  negli- 
gently storing  and  keeping  the  said  dyna- 
mite In  said  large  and  dangerous  quantity 
on  said  level  In  said  mine,  tbe  same  exploded 
and  killed  said  Daniel  O'Brien.  That  the 
death  of  tbe  said  Danld  O'Brien  was  caused 
proximately  by  the  aald  defendants  having 
thus  stored  negligently  the  said  large  and 
dangerous  quantity  of  dynamite."  The  com- 
plaint then  alleges  .that  during  his  life- 
time O'Brien  was  a  sober.  Industrious,  and 
Cmgat  man,  2&  years  of  age,  capable  of  earn- 
ing, and  actually  earning,  $3.50  per  day  as  a 
miner,  and  by  reason  of  his  death  bis  es- 
tate and  dependent  relatives  have  been  dam- 
aged In  tbe  sum  of  $10,000,  for  which  amount 
Judgment  was  demanded. 

Apparently  then  was  not  any  service  of 
process  upon  defendant  Nelli.  The  mining 
company  and  Alfred  Frank  filed  an  answer, 
in  which  tbe  death  of  O'Brien,  while  em- 
ployed by  the  mining  company  and  as  the 
result  of  an  explosion  of  dynamite  on  the 
1,500-foot  level  of  the  Corra  mine,  is  admit- 
ted.  The  answer  also  admits  the  corporate 
existence  of  the  defendant  company  and  the 
representative  capacity  of  the  plaintiff,  but 
denies  that  O'Brien  was  employed  by,  or  was 
in  the  employment  of,  the  defendant  FranK. 
There  Is  then  a  general  denial  of  all  the  al- 
legations of  the  complaint  not  specifically 
admitted  or  denied,  and  pleas  of  contributory 
negligence  and  assumption  of  risk.  The  al- 
legations of  these  special  pleas  were  put  In 
Issue  by  a  reply.  The  cause  was  tried  to 
the  court  sitting  with  a  jury.  At  the  con- 
clnsloii  of  plaintiff's  case,  the  defendant 
Frank  interposed  a  motion  for  a  nonsuit  as 


to  himself,  and  tbe  motion  was  granted.  A 
like  motion  made  on  behalf  of  the  defendant 
mining  company  was  overruled,  and  that 
company  then  introduced  Its  evidence. 
When  the  evidence  was  concluded,  the  de- 
fendant mining  company  moved  the  court 
for  a  directed  verdict  which  motion  was  de- 
nied. Tbe  jury  returned  a  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant 
mining  company,  and  from  the  judgment 
rendered  thereon  and  entered,  and  from  an 
order  denying  it  a  new  trial,  that  defendant 
appealed.  Tbe  specifications  of  error  relate 
to  the  refusal  of  the  trial  court  to  grant  the 
mining  company's  motion  for  a  nonsuit  Its 
motion  for  a  directed  verdict  and  its  re- 
quests tot  certain  instructions. 

From  the  entire  record  certain  facts  are 
gathered — ^facts  about  which  there  is  not 
any  dispute,  and  some  of  whi<di  are  useful 
only  to  illustrate  the  situation  at  the  time  of 
the  accident  S^tenslve  mining  operations 
were  carried  on  In  the  Corra  mine.  On  the 
1,200-foot  level  there  was  a  powder  maga- 
zine from  which  explosives  were  distributed 
to  the  different  levels.  At  tbe  1,600-foot  level 
a  station  had  been  cut  and  from  this  a  cross- 
cut had  been  run  for  800  feet  or  more  until 
the  vein  was  Intersected;  and  then  from  the 
point  of  Intersection  there  was  drifting  on 
the  vein  east  and  west  and  many  men  were 
emptoyed  to  the  work.  To  the  east  there 
were  10  or  11  floors  in  the  stopes,  snd  oa  tbe 
fifth  floor  Danld  O'Briea  was  working  as  a 
shovelw.  A  month  or  more  before  tbe  ac- 
cident the  defiendant  had  constructed  a  sort 
of  Improvised  magaslne,  called  by  the  min- 
ers the  "new  magazine,**  m  the  sill  floor  in 
tbe  east  drift  placing  shelving  upon  which 
boxes  of  dynamite  were  stored.  Caps  were 
also  distributed  from  the  magazine  on  tbe 
1,200'foot  level;  Tbe  dynamite  and  caps 
were  taken  to  tfae  different  levtf  s  In  the  orig- 
inal packages— the  caps  In  tin  boxes  con- 
taining about  100  caps  each,  tbe  dynamite  In 
50-pound  wooden  boxes,  each  containing  about 
100  sticks  of  dynamite.  It  was  a  rule  In 
the  mine  that  dynamite  and  caps  were  not 
to  be  stored  together.  Prior  to  the  time  the 
new  magazine  was  placed  In  this  east  drift. 
It  had  been  located  at  or  near  the  station  on 
the  same  levdl,  and  from  800  to  1,000  f^ 
from  where  the  men  were  at  work.  Appar- 
ently tiie  work  on  the  sill  floor  was  advanced 
sufficiently  and  this  new  magazine  so  located 
that  O'Brien's  place  of  work  on  the  fifth 
floor  was  almost  directly  above  and  some  40 
feet  from  the  magazine.  Machine  drills 
were  employed,  and  five  or  six  sticks  of  dyna- 
mite were  placed  in  each  hole  for  blasting. 
The  day  shift  on  the  1,500-foot  level  went 
off  work  at  4  o'clock  in  the  afternoon.  The 
machine  men  working  east  and  those  work- 
ing west  of  the  point  of  Intersection  com- 
pleted their  drilling  about  3  p.  m.,  procured 
dynamite  from  the  new  magazine,  and  also 
procured  fuse  and  cape,  charged  the  holes 
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bj  about  8:4^  and  Idwted  ImmefUat^  b»- 
fbre  quitting  work.  At  noon  the  men  took 
80  minntes  for  Itucbecm,  and  fbr  some  time, 
Incladlng  the  6aj  of  the  accident,  O'Brien 
and  some  of  his  fellow  workmen  had  eaten 
luncheon  on  the  slU  floor  and  witiiln  a  few 
feet  ct  this  new  magaslne;  and  some  at 
these  men  at  least  knew  Uiat  djmamlte  was 
k^  there.  On  May  12th,  at  about  8  p.  m., 
the  machine  men  had  completed  drilling,  and 
some  of  them  had  come  to  the  new  magasine 
for  aploslves.  At  this  point  there  Is  a 
break  In  the  story  which  the  record  relates. 
Soon  afterwards  there  was  a  terrific  explo- 
sion, and  seven  men,  Inclndlng  O'Brfeo.  were 
killed,  four  of  these  being  in  the  stopes  at 
the  time.  The  force  of  the  explosion  was  so 
great  that  mining  timbers  from  22  to  24  inch- 
es In  diameter  were  broken  in  two,  heavy  T- 
ralls  were  torn  from  the  tracks  and  twisted 
out  of  shax>e,  the  air  pipes  were  destroyed, 
the  head  and  limbs  were  torn  from  each  of 
two  human  bodies,  and  the  entire  body  of 
one  miner  literally  blown  to  pieces.  It  is 
admitted  that  O'Brien  was  earning  $3.50  per 
day,  and  there  Is  not  any  dispute  in  the  evi- 
dence that  he  was  a  strong,  sober,  and  in- 
dustrious man,  26  years  of  age,  with  an  ex- 
pectancy of  life  of  ^B&Sl  years;  that  his 
mother,  a  woman  of  58  years  of  age,  had  a 
pecuniary  interest  In  his  life;  and  that  she 
had  an  expectancy  of  approxlmat^y  sixteen 
years. 

In  addition  to  such  of  the  forgoing  facts 
as  were  testified  to  by  his  witnesses,  the 
plaintiff  relied  for  recovery  upon  the  evidence 
given  by  Frank  D.  Melville,  a  timberman,  and 
Wilfred  Russell,  a  mule  driver,  each  employ- 
ed at  the  1,500-foot  level  at  the  time  the  ex- 
plosion occurred.  Melville  testified  tliat  on 
the  morning  of  May  12  he  noticed  three  boxes 
of  dynamite  in  the  new  magazine ;  that  there 
were  two,  three,  or  four  boxes  stored  there 
all  the  time — *'I  don't  think  there  were  ever 
less  than  three  or  four  boxes  stored  there" 
—that  on  the  morning  of  May  12th  he  also 
noticed  an  old  powder  box  containing  a  quan- 
.tity  of  caps  In  this  magazine  with  the  dyna- 
mite ;  that  it  was  the  custom  of  the  defend- 
ant company  to  send  to  tlie  new  magazine  at 
one  time  dynamite  sufficient  for  the  day  and 
night  sUfts;  that  there  were  four  machine 
drills  at  work  in  the  stopes  east  of  the  point 
of  intersection  of  the  cross-cut  and  vein ;  that 
be  did  not  know  how  many  machines  were 
employed  west  of  that  point,  but  he  thought 
more  men  were  employed  there  than  in  the 
east  stopes;  that  the  powder  supply  in  the 
new  magazine  was  for  the  miners  in  the  west 
stopes  as  well  as  those  In  the  east  stopes, 
where  he  worlied ;  that  at  noon  on  May  12th 
he  ate  his  luncheon  with  O'Brien  and  others 
near  this  new  magazine,  and  conditions  there 
theu  appeared  to  him  to  be  the  same  as  they 
were  in  the  morning  when  he  noticed  the 
three  boxes  of  dynamite  stored  there;  that 
he  did  not  notice  the  caps  at  noon.  "No;  but 
they  were  always  In  there  before.  X  suppose 


they  were  there.  •  •  •  The  caps  anA 
fnse  were  always  there.  The  otnidltlra  ex- 
isted there  of  keeping  Oiat  dynamite  with 
those  caps  In  the  same  place  from  the  time 
ttie  magazine  was  moved  in  thwe,  I  b^eve." 
That  nsoally  after  the  powder  boxes  were 
emptied  of  dynamite  they  were  broken  up, 
and,  while  there  may  have  been  empty  box- 
es there  on  May  12th>  he  did  not  believe  there 
were  any.  This  witness  was  within  60  or  65 
feet  of  the  new  magazine  at  the  time  of  the 
explosion,  and  knew  the  extent  of  the  damage 
done  by  it  He  also  testified  that  In  the 
ordinary  course  of  O'Brien's  employment  he' 
would  go  to  bis  work  on  the  upper  floor  by 
a  manway,  which  was  20  feet  or  more  from 
the  new  magazine,  and  would  not  pass  by  or 
nearer  than  20  feet  of  It,  and  that  there  was 
not  any  covering  over  this  new  magazine. 
Russell  testified  that  six  or  seven  minutes 
before  the  explosion  he  noticed  five  or  six 
boxes  of  dynamite  In  the  new  magazine ;  that 
the  powder  and  caps  were  kept  In  the  same 
place  In  the  new  magazine;  that  there  were 
two  boxes  of  powder  there  all  that  day ;  that 
he  hauled  four  more  boxes  to  that  magazine 
after  noon  on  the  day  of  the  explosion ;  that 
during  the  day  powder  sufficient  for  both  the 
day  and  night  shifts  was  stored  in  the  new 
magazine;  that  he  saw  some  caps  at  the 
place  where  the  powder  was  kept,  a  couple 
of  handsful — "they  generally  had  a  couple  or 
three  boxes— 200  or  300  caps";  that  these 
caps  were  brought  down  in  the  original  tin 
boxes  and  emptied  into  powder  boxes;  that 
on  the  afternoon  of  May  12th  he  saw  the 
powder  man  at  the  new  magazine  pl<&ing 
small  particles  of  rocks  from  among  the  caps 
there  In  the  old  powder  box ;  that  there  was 
not  any  covering  ovet  this  new  magazine; 
that  It  was  possible  for  these  caps  to  be  ex- 
ploded by  rocks  falling  upon  them ;  that  caps 
exploded  more  easily  than  dynamite,  and,  If 
caps  exploded  near  the  dynamite,  the  latter 
would  be  exploded. 

The  motion  for  a  nonsuit  In  favor  of  the 
defendant  company  is  as  follows:  "We  also 
move  for  a  nonsalt  as  to  the  defendant  Oorra- 
Rock  Island  Company  for  the  reason  that 
there  is  no  evidence  sustaining  the  allegations 
of  the  complaint  as  to  the  proximate  cause 
of  the  injury.  There  Is  no  evidence  here  that 
the  proximate  cause  of  the  Injury  was  the 
storage  or  keeping  of  powder  in  a  negligent 
or  any  other  manner.  The  evidence  shows 
that  powder  was  kept  on  the  1,500-foot  levd, 
or  was  there  at  the  time  of  the  aocldent,  and 
was  kept  there  for  temporary  purposes  to 
meet  the  requiremeuts  of  the  miners  who 
were  working  on  the  levels  and  In  the  stopes." 

The  evidence  of  the  mining  company,  so 
far  as  it  tended  to  establish  a  defense  or  to 
contradict  that  produced  by  the  plaintiffs 
witnesses,  is,  in  substance,  as  follows: 

Coats,  who  was  the  powder  man  on  the 
1,500-foot  level  at  the  time  of  the  explosion, 
testified  that  Just  before  noon  on  May  12th  he 
was  at  the  new  magazine^  and  there  were 
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<»I7  a  tew  BtldM  of  dynamite  there  tben, 
not  aa  much  as  one  foil  box ;  tbat  two  boxea 
were  taken  there  about  2  o'clock  in  the  after- 
noon ;  that  the  cape  were  kept  50  feet  or 
more  from  the  powder;  tbat  be  did  not  see 
any  caps  near  the  powder  on  that  day ;  that 
he  never  knew  of  caps  and  powder  being  k^t 
together ;  tbat  he  did  not  recollect  of  pldclng 
particles  of  rock  from  among  the  caps  upon 
the  day  of  the  explosion,  and  Is  certain  that 
he  did  not  do  so. 

Shea,  who  was  day  shift  boss  at  the  time  of 
the  explosion,  testified  that  on  that  day  he 
noticed  a  few  boxes  of  powder  in  the  new 
magazine;  that  he  saw  two  boxes  sent  in 
there  that  day ;  that  the  caps  were  kept  70 
feet  away  from  the  powder;  tbat  he  never 
noticed  caps  kept  with  the  powder;  that  he 
seldom  went  to  the  new  magazine;  that  it 
was  the  duty  of  the  powder  man  to  8UM>ly 
powder  and  caps ;  that  two  boxes  of  powder 
were  necessary  for  one  round  of  blasts ;  that 
they  never  kept  in  the  new  magazine  any 
more  powder  than  was  necessary  for  the  Im- 
mediate necessity  of  one  shift  then  at  work ; 
that  this  new  magazine  was  moved  from  Its 
position  near  the  station  to  this  east  drift  In 
order  to  make  room  for  a  stable,  and  tbat 
this  new  magazine  was  covered.  On  cross- 
examination  be  said :  "I  spoke  about  a  mag- 
azine on  the  1,200-foot  lev^.  That  is  the 
one  that  Coats  would  get  the  powder  from. 
Don't  know  how  much  he  would  take  down 
every  day,  or  how  oftea  be  would  take  It 
down.  There  was  uothing  In  my  line  of  duty 
to  call  my  attention  to  that." 

Barry,  who  was  night  shift  boss  and  work- 
ed until  2  or  2 :80  a.  m.  of  the  day  of  the  ex- 
plosion, testified  tbat  there  was  not  much 
powder  left  in  tbe  new  magazine  when  he 
quit  woi^,  there  might  have  been  a  few 
sticks,  but  they  were  generally  short  of  pow- 
der; that  the  caps  were  kept  from  SO  to  7S 
feet  from  the  powder;  tbat  he  never  foond 
powder  and  caps  together,  and  never  knew  of 
the  mle  against  keeping  them  together  having 
been  violated  in  the  Corra  mine.  He  did  not 
know  anything  of  the  conditions  when  tbe 
day  shift  went  to  work. 

Alfred  Frank,  a  mining  engineer,  who  had 
general  supervision  of  the  work  in  tbe  Corrn 
mine  at  the  time  of  the  disaster,  testified 
that  he  went  through  tbe  workings  about 
once  a  week ;  that  he  never  knew  of  the  rule 
against  keeping  powder  and  caps  together 
having  been  violated  In  the  Corra  mine;  tbat. 
If  there  bad  been  snch  a  violation,  he  would 
have  noticed  It ;  that  he  knew  they  were  not 
kept  together;  that  there  were  frequently 
empty  powder  boxes  about  the  new  magazine. 
In  his  opinion  there  was  in  fact  an  explosion 
at  each  of  two  different  places,  about  20  feet 
apart,  one  at  the  new  magazine  and  <me  at 
the  manway. 

There  Is  not  any  contention  made  that  the 
evidence  which  tended  to  show  that  the  caps 
and  powder  were  kept  together  was  not  with- 
in the  ISBDes  made  by  tbe  pleadings.  Cooo- 


sel  for  appellant  do  not  urge  the  admission 
ai  ib&t  evidence  as  error,  and  cannot  do  so, 
for  the  evidence  was  admitted  without  ob- 
jection, and  the  complaint  will  now  be  treat- 
ed as  If  It  bad  been  amended  to  admit  the 
Introduction  of  tbat  evidence,  and  the  first 
sentence  In  the  motion  for  a  nonsuit  above 
may  be  dlar^rded.  There  la  a  substantial 
conflict  In  the  evidence  as  to  whether  the 
powder  and  caps  In  fact  were  kept  togeth- 
er; but  counsel  for  appellant  insist  that.  If 
they  were,  that  dangerous  situation  was 
brought  about  by  the  wrongful  acts  of  the 
miners,  who  were  fellow  servants  of  Daniel 
O'Brien.  But  this  contention  falls  by  rea- 
son the  tact  that  the  mining  company  did 
not  In  Its  answer  plead  the  negligence  of 
'O'Brlra'B  fellow  servants,  and  therefore  Its 
requissted  Instructions  Nos.  2,  6,  and  9  were 
properly  refused.  In  Longpre  v.  Big  Black- 
foot  MlUlng  Co.,  88  Mont.  Q&,  90  Pac.  IBl, 
this  court  said:  "A  like  contention  Is  made 
that  the  evidence  conclusively  shows  that  the 
Injury  was  tbe  result  of  tbe  negligence  of 
tbe  helper,  a  fellow  servant  This  defense 
Is  of  the  same  nature  as  that  of  assumption 
of  risk.  It  is  based  upon  the  principle  that 
one  entering  upon  the  service  of  another  as- 
sumes the  ordinary  risks  of  the  employment, 
among  which  Is  Included  the  risk  of  Injuries 
caused  by  the  negligence  of  fellow  servants. 
[Citing  authorities.]  It  must  logically  fol- 
low, then,  tbat  in  thoee  Jurisdictions,  as  In 
Montana,  where  the  rule  has  been  adopted 
that  the  def^ises  of  contributory  negligence 
and  assumption  of  risk  most  be  availed  at, 
it  at  all,  by  ^)eclal  allegation,  the  defendant 
must  in  like  manner  avail  himself  of  the  de- 
fense that  the  n^IIgence  charged  was  tiiat 
of  a  fellow  servant   [Citing  cases.]" 

But  It  Ib  earnestly  urged  that  the  evUence 
Is  Insufficient  to  support  the  aUegati<ni  of  the 
complaint  that  the  d^endant  negl)««ifly  kept 
a  large  and  dangerous  quantity  of  dynamite 
in  proximity  to  the  place  where  O'Brien  was 
required  to  woA,  It  Is  said  that  tbe  testi- 
mony of  the  witness  MdvUIe  npon  that  point 
Is  not  utlUed  to  serious  consldwation,  for 
the  reason  tliat,  while  cm  direct  examination 
he  testified  that  he  saw  three  boxes  of  dyna- 
mite in  Uie  new  magazine  In  the  morning 
and  at  noon  of  12tb,  on  cross-examina- 
tion he  was  fraced  to  admit  that  he  did  not 
examine  the  boxes,  and,  so  far  as  he  actu- 
ally knew,  they  may  tmve  been  empty.  The 
testimony  may  or  may  not  have  been  eia- 
titled  to  very  great  weight;  but  we  are  not 
prepared  to  say  that  it  does  not  have  any 
evidentiary  value  whatever.  On  his  direct 
examination  this  witness  said:  "I  saw  three 
boxes  of  powder  stored  In  that  magazine  on 
the  morning  before  O'Brl^  was  killed."  On 
cross-examination  he  said:  "As  I  went  there 
this  particular  morning  and  hung  up  my 
bucket  I  noticed  three  boxes  of  dynamite." 
And,  again,  In  answer  to  a  question,  he  said: 
"I'es,  sir;  1  know  that  for  a  fact  that  there 
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were  three  boxes  of  powder  there  that  morn- 
ing. Thwe  wu  always  a  kind  <tf  a  certainty 
IS  to  how  much  powder  was  stored  there- 
all  the  way  from  three  to  four  or  five  boxes." 
And  again:  "I  hnng  my  bucket  up  there  on 
the  morning  of  the  llth  ot  May  alaob  I 
would  not  say  how  many  boxes  of  powder 
were  there  -at  that  time.  There  may  have 
been  four  or  fir^  but  there  was  in  tiie  n^^ 
borhood  IMF  two  or  three  or  four  all  the  tUnft. 
I  don't  think  there  wwe  ever  less  than  three 
or  four  boxes  stored  there.**  Further  on  the 
witness  said:  "I  bad  no  occasion  to  make 
any  examination  of  the  powder  boxes  that 
I  saw  piled  up  there  on  tiiat  day.  I  could 
not  say  how  much  powdw  was  In  tiiem.  The 
tops  of  the  three  boxes  were  closed,  and  the 
boxes  are  lab^ed:  DangerouSi  high  exptor 
sires.'  Tb^  might  have  been  empty  for  all 
I  know."  Again,  be  said:  "They  did  not 
leave  emp^  boxes  in  tber&"  Oa  his  redi- 
rect examination  he  testtfled  that  the  boxes 
did  not  appear  to  have  been  opened,  so  far 
as  be  could  see.  On  rsCToas-examlnatlon  be 
again  said:  "There  were  three  boxes  of  dyna- 
mite there  at  notm."  We  think  it  was  for 
the  Jury  to  determine  the  weight  to  be  given 
to  tills  testimony. 

Next  It  Is  insisted  that  the  evidence  givw 
by  the  vritness  Bussell  was  hearsay.  During 
the  course  of  his  examination  he  said:  "I 
hauled  fenr  boxes  of  powdor  that  day  a  lit- 
tle after  dinnw.  Did  not  put  them  cm  or 
take  than  off  of  the  cars.  We  had  loaders 
and  timbers.  I  don't  know  who  put  the  pow- 
der In.  It  must  have  been  the  loaders.  They 
told  me  there  were  four  boxes."  Further 
on  be  testified:  "I  did  not  put  the  four  box- 
es  In ;  Just  brought  them  In  to  the  cars,  and 
tbey  were  run  In,  but  I  don't  know  who  took 
them  off.  All  I  did  was  to  bring  the  powder 
boxes  In  the  cara.  I  knew  where  It  was  go- 
ing. It  was  right  after  dinner  that  I  took 
In  four  boxes  of  powder."  On  cross-examina- 
tion he  said:  "On  the  12th  of  May,  a  little 
after  noon,  I  hauled  four  boxes  of  powder 
to  the  end  of  the  drift  •  •  •  I  got  these 
four  boxes  at  the  station,  and  took  them 
to  the  magazine  on  tbe  east  side."  In  view 
of  other  testimony  given  by  this  witness 
that  he  saw  five  or  six  boxes  of  powder  at 
tbe  new  magazine  a  few  minutes  before  the 
explosion,  that  two  boxes  were  there  all 
that  day,  we  cannot  say  that  his  statement 
that  he  hauled  four  boxes  In  the  afternoon 
depended  for  its  truth  or  falsity  upon  the 
veracity  of  the  loaders;  In  other  words,  It 
would  seem  that  his  statement  that  tbe  load- 
ers told  htm  there  were  four  boxes  was  made 
by  way  of  giving  emphasis  to  his  testimony 
rather  than  indicating  the  source  ct  his 
knowledge. 

Assuming,  then,  as  we  do,  that  there  was 
some  evidentiary  value  to  the  testimony  of 
witnesses  Melvllie  and  Bussell,  and  that  Its 
weight  was  for  the  Jury  to  determine,  we 
are  confronted  with  tlie  queetlon:  Is  the  ev- 
idence given  by  these  witnessesi  supplement- 


ed by  tbe  facts  which  are  not  disputed,  suf- 
fldent  to  go  to  the  jury  to  prov^  or  tend  to 
prove,  tbe  negligence  ot  the  defendant  com- 
pany? Tbe  measure  of  the  master's  liabil- 
ity to  his  servant  in  a  case  of  this  <Aaracter 
Is  to  use  reasonable  care  to  provide  tbe  serv- 
ant with  a  reasmiBbly  safe  place  IB  whltb  to 
work ;  due  regard  being  bad  to  the  nature 
and  idace  of  the  employment  and  tbe  iu:encie8 
actually  used.  Belno  v.  Montana  Mineral 
Land  Dev.  Co.,  88  Mont  291,  99  Pa&  653; 
Anderson  v.  Northern  Pac;  By.  Co.,  S4  Mont 
181,  85  Pac^  884;  Longpre  v.  Big  Blackfoot 
Hllllns  Oo^  above;  H^l  ▼.  Nelson  Coal  Co., 
40  Mont  — i  104  Pac.  876. 

Counsel  for  appellant  company  dto  Sow- 
ers V.  MeManus,  214  Pa.  244^  68  AtL  601. 
We  agree  fully  wltii  ti»  doctrine  announced 
in  that  case,  that:  "As  tbe  men  imssesslon 
of  dynamite  to  be  used  for  a  lawful  purpose 
Is  neither  nnlawfnl  nor  negUgwt  wbwe  one 
is  Injured  1^  the  explosion  of  it  wboi  sbned. 
the  burden  rests  upon  him,  as  in  otbw  cases 
of  negligence^  at  proving  elOier  the  specific 
act  or  n^ligoioe  that  caused  the  explosion, 
or  such  drcomstanees  snrroundlngltaawould 
justify  the  Inference  .that  the  degree  of  care 
required  by  tbe  law  bad  not  been  observed." 
In  that  case  It  was  charged  that  the  defend- 
ant company  was  n^llgent  In  storii^  a  large 
quantity  of  dynamite  near  tlw  plaintiff's 
premises.  Ttiere  was  but  a  single  witness 
called  to  support  the  allegatloiis  at  plaln- 
tlfTs  ccnnplaint  and,  as  the  court  says :  "This 
witness  testified  to  nothing  more  than  tt«t 
dynamite  bad  'possibly'  been  kept  in  a  shan- 
ty ;  that  in  the  morning,  about  two  hoars 
before  tbe  expl<Hilon,  he  saw  a  few  pieces 
of  what  he  supposed  was  dynamite  lying  <hl 
the  ground  near  a  Are  whidi  an  employfi 
of  the  defendant  had  buUt  near  the  shanQr. 
If  dynamite  had  hem  stored  In  tbe  staanty 
or  elsewhere,  he  could  not  say  In  what  quan- 
tities. In  short  he  did  not  attempt  to  tes- 
tify, that  defendant  had  any  quantity  of  dy- 
namite stored  anywhere,  and  there  is  noth- 
ing to  show  that,  If  the  few  pieces  that  he 
saw  near  the  fire  were  dynamite,  th^  ex- 
plosion was  due  to  any  negligence  of  the 
defendant."  If  the  facts  In  this  case  were 
similar  to  those  in  the  case  above,  we  would 
readily  agree  with  tbe  Pennsylvania  court 
In  saying  as  It  said:  "Wliere  •  *  •  noth- 
ing appears  but  the  explosion  Itself,  there 
can  be  nothing  but  conjecture  as  to  what 
caused  it,  and  against  conjectured  negligence 
no  man  Is  called  upon  to  defend."  But  we 
are  not  able  to  discover  any  similarity  In 
the  facts  of  the  two  cases.  In  the  present 
Instance  tbe  evidence  tends  to  show  that  a 
dangerous  quantity  of  dynamite  was  stored 
within  40  feet  of,  and  Immediately  under, 
the  place  where  O'Brien  was  set  to  work  by 
the  defendant  company,  and  that  cajw  wcto 
permitted  to  be  kept  with  the  powder,  or 
that  the  practice  of  keeping  them  together 
had  gone  on  for  such  length  of  time  that 
defendant  companj-  might  properly  be  charge- 
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able  wltb  knowledge  of  It  There  Is  not  any 
eridence  that  It  was  necessary  or  according 
to  tbe  custom  or  usage  of  mining  companies 
or  Individuals  engaged  In  mining  to  store 
powder  in  snch  an  obvlouslr  dangerous  place, 
even  though  the  quantl^  was  only  sufBcient 
for  Immediate  use ;  and,  in  view  of  the  evl- 
dence  showing  the  surroundings  on  the  1,500- 
foot  level  of  the  Corra  mine,  and  the  fact 
that  up  to  a  month  or  six  weeks  prior  to 
this  explosion  the  dynamite  for  Immediate 
use  had  heen  kept  800  or  1,000  feet  from 
where  the  men  were  working,  we  think  it 
was  for  the  jury  to  say  whether,  under  all 
the  circumstances,  the  defendant  company 
exercised  reasonable  care  to  prorlde  Dani^ 
0'Bri«i  a  reasonably  safe  place  In  which  to 
work,  considering  the  nature  of  his  employ- 
ment and  the  dangers  necessarily  attendant 
upon  It  And  this  view  is  supported  by  the 
authorities. 

The  case  of  Tissue  t.  Baltimore  &  Ohio 
R.  Oa,  112  Pa.  91,  3  AtL  667,  56  Am.  Rep. 
BW,  presents  facts  very  similar  to  those  be- 
fore OB.  There  the  railroad  company  had 
constructed  a  powder  house  near  the  rail- 
road tracks,  and  stored  a  lai^e  Quantity  of 
dynamite  in  it  Tissue,  a  flagman  employed 
by  the  railroad  company,  who  had  nothing 
whatever  to  do  with  the  storing  or  use  of 
the  explosive,  was  killed  while  in  the  dis- 
charge of  his  duties  near  the  powder  house 
by  an  exploalon  of  the  magazine.  As  in  this 
case,  so  in  that  one,  the  Immediate  cause 
of  the  explosion  was  not  made  to  appear. 
The  court  said:  "As  it  la  impossible  to  tell 
what  was  the  immediate  cause  of  the  ex- 
plosion, it  would  be  by  no  means  fair  to 
chai^  it  to  the  negligence  of  any  one.**  Aft- 
er reciting  a  matter  which  was  not  consid- 
ered material,  the  court  further  observes: 
•"The  Inquiry  Is  rather  as  to  the  negligence 
of  the  company  In  permitting  so  great  a 
quantity  of  dynamite  to  be  placed  in  such  a 
position  that  an  accidental  explosion  of  It 
might  result  In  death  or  Injury  to  its  serv- 
ants"—and  then  proceeds  to  announce  Its 
conclusion  In  the  following  vigorous  lan- 
guage; "Whilst  It  Is  true  that  the  master 
does  not  warrant  the  absolute  safety  of  those 
■whom  he  employs  to  do  his  work,  yet,  as 
we  held  In  the  case  of  Qreen  &  Coates  Streets 
Passenger  Railway  Co.  v.  Bresraer,  97  Pa. 
108,  he  Is  bound  to  take  heed  that  he  does 
not  through  his  own  want  of  care  expose  his 
servant  to  unnecessary  risks  or  dangers,  el- 
tber  from  the  character  of  the  tools  with 
-which  he  supplies  him,  or  the  piece  In  which 
lie  requires  him  to  operate.  As  the  question 
growing  out  of  what  la  here  stated  la  one 
of  fact  It  can  only  be  determined  by  the  ver- 
dict of  a  Jury.  Ought  the  company's  super- 
intendent to  have  known  that  In  placing  the 
xnagaztne  where  it  was  placed  he  was  ex- 
jpming  the  men  engaged  in  operating  the 
road,  as  well  as  others,  to  a  danger  to  which 
ebey  ought  not  to  have  been  exposed?  •  •  « 
fXTha  act  of  putting  the  magazine  where  it 


was  may  have  been  prudent  or  at  least  not 
unreasonably  Imprudent,  and  the  explosion 
may  have  been  the  result  of  an  accident 
which  Qo  ordinary  human  foresight  could 
provide  against;  hence,  one  for  which  no 
one  can  be  held  responsIhl&  But  however 
this  may  be,  the  matter  is,  under  all  the  ev- 
idence, for  a  jury,  and  to  a  Jury  It  must  be 
referred."  We  agree  with  this  statemwit  of 
the  law,  and  for  the  reason  therein  given, 
which  we  ad<^t,  instruction  No.  8,  request- 
ed by  the  defendant  was  proper^  refused. 

Instruction  No.  8,  offered  by  the  defend- 
ant company,  was  also  properly  refused. 
Standing  alone,  the  first  sentence  correctly 
states  the  law  as  declared  by  this  court  In 
Olsen  V.  Montana  Ore  Pur.  Co.,  35  Mont. 
400,  89  Pae.  731 ;  but  the  vice  of  the  Instruc- 
tion as  a  whole  Is  found  in  the  concluding 
sent«ice:  "And,  unless  you  are  able  to  find 
the  cause  of  snch  explosion  without  resort- 
ing to  su^lclon,  conjectures,  or  probabilltleB, 
your  verdict  must  be  for  the  defendant" 
Instruction  No.  11,  refused,  is  couched  In 
similar  terms.  If  given,  these  instructions 
would  have  amounted  to  a  direction  to  the 
Jury  to  find  for  the  defendant  company,  for 
there  was  not  any  evidence  as  to  the  im- 
mediate cause  of  the  explosion.  The  evi- 
dence does  show,  however,  that  deceased  did 
not  in  any  manner  contribute  to  causing  the 
explosion,  as  he  was  working  on  the  fifth 
fioor  and  40  feet  or  more  from  the  powder. 
If  the  Jury  found  that  the  defendant  com- 
pany was  guilty  of  n^llgence  In  storing  the 
powder  where  it  was  stored,  and  knew  or 
by  the  exercise  of  ordinary  care  ought  to 
have  known  that  caps  were  kept  with  the 
powder,  and  that  but  for  such  negligence 
the  accident  would  not  have  occurred,  then, 
even  though  the  negligence  of  a  feliow  serv- 
ant of  O'Brien  caused  the  explosion,  the  de- 
fendant company  would  not  be  entitled  to 
escape  liabliity.  Melsner  v.  City  of  Dillon, 
29  Mont  116,  74  Pac.  130.  And  the  same 
result  would  be  reached  If  the  cause  of  the 
explosion  could  not  be  attributed  to  the  neg- 
ligence of  any  one;  and  therefore  Instruc- 
tions Nos.  4  and  6,  requested  by  the  defend- 
ant company,  were  properly  refused. 

The  court  was  also  asked  to  charge  the  Jury 
that  if  It  was  found  from  the  evidence  that 
O'Brien  knew,  or  by  the  exercise  of  ordinary 
diligence  might  have  known,  that  dynamite 
was  kept  In  the  new  magazine,  then  he  as- 
sumed the  risk  Incident  to  working  at  the 
place  where  he  was  working  at  the  time 
of  the  explosion.  This  requested  Instruction 
was  properly  refused.  It  ignores  the  elemenf 
of  appreciation  of  the  risk,  which  Is  essen- 
tial to  charge  one  with  the  assumption  of 
a  risk.  In  HolHugsworth  v.  Davls-Daly  Es-: 
tates  Copper  Co..  38  Mont.  143,  99  Pac.  142, 
this  court  reiterated  the  rule  obtaining  in 
this  state,  as  follows:  "As  the  servant  owe* 
no  duty  to  the  master  with  r^rd  to  the 
place  of  employment  but  Is  chargeable  with 
the  du^  of  performing  his  work,  the  qu^ 
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tlon,  in  cawfl  like  this,  it  not  wbeOier  he  had 
equal  means  with  the  master  <tf  knowing  the 
conditions  wblcb  existed,  but  whether,  In 
the  l^t  of  all  Oo  surronndlng  dminittan- 
cee,  he  appredated  Ihe  danger.  Stephens  t. 
Mltott,  80  Uont  02,  92  Pac.  45;  Voniuer  t. 
Slater  Brick  Ca,  87  Mont  426;  97  Pac.  848; 
Hardee^  t.  Largey  Lnmbw  Co.,  84  Uont 
151,  86  Paa  29."  It  Is  to  be  remembered 
that  O'Brien  was  not  aigaged  in  the  actual 
^ork  of  breaking  down  ore,  bnt  was  a  sbOT- 
eler.  He  was  not  accnstcHned  to  handling 
dynamite  in  Oils  mine.  Bis  duties  did  not 
call  him  near  the  new  magazine ;  and,  while 
the  evid^ce  shows  that  he  was  accnstomed 
to  eating  his  luncheon  on  the  sill  floor  near 
it.  It  does  not  disclose  that  he  ^tber  knew 
that  dynamite  was  kept  there  or  that  he  ai>- 
preclated  the  danger  of  wortdng  wtiere  he 
was  directed  to  work. 

Finally,  It  Is  urged  that  If  the  company 
promulgated  a  rule  against  the  keeping  of 
powder  and  caps  together,  It  thereby  fully 
discharged  its  duty  towards  the  employes, 
and  O'Brien  assumed  the  hazard  of  tbB  ob- 
servance of  the  rule  by  the  miners,  his  fel- 
low servants,  with  whom  rested  the  duty  to 
observe  and  carry  out  the  rule.  Such  a  con- 
tention cannot  be  maintained,  for  It  Implies 
that  by  the  mere  promulgation  of  a  reason- 
able rule  the  master  may  escape  tbe  conse- 
quences of  bis  own  negligence^  In  1  Labatt 
on  Master  and  Servant,  i  210,  It  Is  said: 
"The  test  of  the  sufficiency  of  a  rule  Is  that 
it  shall  be  reasonably  well  calculated  to  se- 
cure the  safety  of  the  employees  if  it  is  faitK- 
fuUy  obeyed"  (Italics  ours.)  And  again.  In 
section  214:  *'An  emplc^er  does  not  dis- 
charge his  whole  duty  by  merely  framing 
and  promulgating  proper  rules  top  the  c<m- 
dnct  of  bis  business,  and  tbe  guidance  and 
control  of  his  servants.  He  Is  also  under 
the  oblU^tlon  of  enforcing  Ihe  rules,  In  so 
far  as  that  result  can  be  attained  by  exer- 
dting  a  reasonably  careful  supervision  over 
his  bi»InesB  and  bis  servants.  In  other 
words,  a  master's  duty  does  not  end  with 
prescrlMng  rnles  calculated  to  secure  tbe 
safety  of  employte.  It  is  equally  binding  on 
him  honestly  and  faithfully  to  require  their 
observance.  •  •  •  Whethw  the  master 
was  negligent  In  falling  to  oiforce  a  rule 
adopted  by  It  Is  a  question  ot  fact  for  tbe 
Jury." 

In  view  ctf  the  evldenoe  In  tills  cass  which 
tends  to  show  that  f ot  a  month  or  more  prl- 
(»  to  the  date  of  tbe  ccqilosloD  then  was  a 
flagrant  dlsrwatd  of  the  mle  against  keep- 
ing powd<K  and  caps  together,  for  which 
O'Brien  was  not  In  any  smse  responsible, 
we  think  It  was  a  question  for  the  determi- 
nation of  the  Jury  whether  tbe  defendant  com- 
pany knew,  or  by  the  exerdae  of  reasonable 
care  ought  to  have  knovm,  that  tbe  role  was 
not  being  <rt)Berved;  or,  In  other  words,  it 


waa  for  the  jury  to  say  wbetber  tba  defend- 
ant company  exercised  reasonable  care  In 
the  promulgation  and  enforcemeoit  of  ltsml& 
We  do  not  find  any  uxor  in  tbe  record. 
Ttie  jjiAgauaxt  and  wdw  are  affirmed. 

BRANTLT,  O.  J.,  and  SHFT^  conenr. 
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BEOWN  V.  WBINSTBIN. 
(Supreme  Oourt  of  Montana.    Dec  24,  1909.) 

1.  JunoMENT  n  148*)— Detault  JnnoiacMT^ 
VAcxnoN— Oaouifos. 

While  district  court  rule,  provi4ing  that  ttie 
derk,  wittiln  a  spedfied  time  after  any  (oder  la 
made  la  the  absence  of  coanael,  ahall  notify  coun- 
sel, but  that  a  failure  to  do  so  shall  not  affect 
the  caiue,  does  not  ^ve  counsel  an  ^wolnte 
right  to  reeslve  notice  of  an  order  made  In  hii 
ali«ence,  the  fact  that  he  did  not  receive  notice 
of  an  order  overruliog  a  motion  to  quash  serv- 
ice of  summons  may  be  considered  in  determin* 
ing  whether  his  neglect  In  permitting  dis'sntfy 
of  a  de&ult  Jadgmat  against  his  diinit  was  «• 
cnsable. 

[Ed.  Note.— For  other  esses,  see  Jndgnoi^ 

Dec  Dig.  i  143.*] 

2.  JUDGllENT  (S  143*)— DETAVLT  JlTDQUnT— 

Vac  ATioif — Oao  ONDS. 

On  a  motion  to  set  aside  a  default  indgment 
rendered  after  denying  a  motion  to  qoash  the 
service  of  process,  it  appeared  that,  before  the 
decision  on  the  motion  to  Qnash,  the  trial  jadre 
had  soegested  to  defendant's  counsel  that  toe 
matter  be  beard  by  tbe  trial  Judge's  sucoessor,  to 
which  connsel  assented,  and  that  tbe  trial  juo^ 
subsequently  denied  the  motion  In  the  absence  ot 
counsel,  and  thereafter  rendered  default  judg- 
ment against  defendant  ^le  trial  Judge  stated 
from  the  bendi  that  be  would  dedde  the  mo- 
tion before  he  went  out  of  office,  but  it  did  not 
appear  that  defendant's  counsel  was  present  at 
the  time,  ffelit,  that  tbe  setting  aside  of  the  de- 
fault judgment  was  not  an  abuse  of  discretion. 

[E9d.  Note.— For  otiier  cases,  sss  Judgnsnt 
Dec  Dig.  1 148.*]  h 

Appeal  from  Dlstrld;  Court,  Lewis  and 
Olark  County;  J.  Miller  Smith.  Judge, 

Action  by  Eva  B.  Brown  against  Samuel 
Weinsteln.  From  an  order  aettinc  aside  a 
default  judgment  plaintiff  appeals.  Affirmed. 

Harry  B.  Hi.ompson,  for  appellant;  WahA 
and  N(Aan«  for  respondent 

SMITH,  J.  On  ttie  9th  day  of  Febmary, 
1907,  the  plaintiff  began  an  aetiaa  in  tbB  dis- 
trict court  of  Lewis  and  Clark  county  to  re- 
oorer  a  personal  Judgment  ^alnat  the  dft* 
fendant  for  the  sum  of  |85a  Snnunons  waa 
Issoed  and  retiuned  unserved.  On  November 
17,  1908,  an  alias  sunmons  was  Issned,  and 
personal  service  wbm  had  npoi  tbe  defendant 
who  thereupon  entered  a  special  appearance 
cotinad,  and  mored  to  qnash  the  service 
for  the  reason  QaA  the  alias  summons  was 
Issned  more  than  a  year  after  tbe  flllng  of 
the  complaint  On  Decembw  19,  1908,  the 
motion  waa  argned  tqr  connsel  tor  Iwth  pax^ 
ties  before  tbe  hmwrable  Thomas  C  Bach. 
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one  of  the  Judges  of  ttie  dlstrtet  conrt,  and 
taken  under  advlMinrat  On  December  28, 
1908,  the  motion  was  orermled.  On  January 
20,  1909,  the  default  of  the  defendant  was 
entered,  and  on  January  29,  1909,  Judgment 
was  rendered  in  faror  of  the  plaintiff  for  the 
amount  demanded  in  the  complaint.  On  Feb- 
ruary 2,  1900,  the  defendant  ffled  a  motion  to 
set  aside  the  default  Judgment  and  for  per- 
miBSlon  to  anawer.  Thia  motion  was  grant- 
ed, and  plaintiff  taaa  appealed  from  the  order. 

Ab  we  mideretand  tba  record,  the  only  ques- 
tion presented  is  whetiier  the  court  below 
abused  its  discretion  in  holding  that  the  de- 
ftadant  had  made  out  a  case  of  nEcnsable 
n^leet  on  the  itart  of  his  couns^  In  sup- 
port of  the  motion  the  latter,  C  B.  Nolan, 
Esqr.,  filed  his  afBdarlt,  In  which  he  set  forth 
that  after  the  motion  to  qnaSh  the  serrioe  of 
somnums  was  axgaed,  and  befbre  It  was  de- 
cided. Judge  Bach  "spoke  to  affiant,  and  In- 
qoired  as  to  whether  or  not  he  would  insist 
upon  the  motions  whitih  were  submitted  to 
the  Judge*  being  detmnlned  by  him  before 
going  out  of  office  on  the  first  Monday  In  Jan- 
uary, 1909,  and  suggested  in  that  connQctl<m 
that^  as  these  matters  submitted  to  him  tn- 
Tolved  legal  propositions,  and  as  the  cases 
in  which  fb.9  matters  were  submitted  could 
not'flnally  be  determined  by  hhn,  it  was  prop- 
er that  these  legal  propositions  diould  be  sub- 
mitted to  his  successor  who  should  flnally  try 
the  case ;  that  at  the  time  this  conrersatlon 
took  place  with  tiie  said  Judge  there  were  un- 
der consideration  by  blm  the  motion  hereto- 
fore referred  to,  «8  well  as  other  motions,  and 
from  the  conrersation  this  affiant  believed 
that  aU  the  matters  then  being  considered 
would  remain  undetermined,  and  would  again 
be  aubmltted  to  the  successor  of  Ju^e  Bach ; 
that  affiant  was  Informed  for  the  first  time 
on  or  about  the  28th  day  of  January,  1909, 
that  a  default  had  been  entered,  and  that 
the  motion  had  been  orermled  on  December 
28th ;  that  under  the  rules  of  the  court  no- 
tice should  be  gtren  blm  or  his  client  that  the 
motloD  had  been  overruled,  bat  no  such  no- 
tice was  given."  The  rule  of  court  Is  as  fol- 
lows: "VIII.  It  shall  be  the  doty  of  the 
clerk  within  twenty-four  hours  after  any  or- 
der or  decision  Is  made  in  a  cause,  in  the  ab- 
sence of  counsel,  to  notify  the  counsel  In  the 
case  of  the  substance  of  the  order  by  mall, 
"^nils  rule  Is  only  Intended,  however,  to  ac- 
commodate counsel  and  a  failure  to  observe 
the  same  shall  have  no  effect  upon  the  cause 
In  which  the  order  or  decision  Is  made."  On 
the  part  of  ' the  plaintiff,  her  counsel.  Henry 
R,  Thompson,  Esqr.,  filed  an  affidavit,  In 
which  he  set  forth  "that  upon  the  conclusion 
-of  the  argument  [of  the  motion  to  quash]  or 
■very  shortly  before  Its  concltwlon,  Judge  Bach 
spoke  to  Mr.  Nolan  and  Inquired  If  he  had 
any  objection  to  certain  motions  then  pending 
In  other  actions  being  heard  by  his  succee- 
-eor,  stating  at  the  same  time  that  other  mat- 
ters would  have  to  be  decided  In  relation  to 
several  cases,  to  which  Mr.  Kolan  replied 


that  he  had  no  objection  and  would  perhaps 
prefer  them  to  be  heard  by  Judge  J.  MlUer 
Smith  in  order  to  inform  him  of  the  nature 
of  the  cases  more  folly  than  might  other- 
wise happoo.  Affiant  further  says  that  at 
the  time  no  mention  was  made  of  the  dis- 
position of  this  motion,  and  Judge  Bach  stat-' 
ed  from  the  bench,  In  this  affiant's  presoocc^ 
that  he  would  render  his  decision  on  the  mo* 
tlon  just  heard  in  a  few  days."  Charles  D. 
Curtis,  the  court  bailiff,  testified  orally  as 
follows:  "I  remember  and  am  positive  that 
Judge  Bach  stated  distinctly  from  the  bench 
that  lie  would  take  tlits  motton  under  adrise- 
ment  and  rendw  Ids  decWon  before  he  went 
oa  the  bendL** 

It  win  be  observed  that  Mr.  Kolan  stetes 
ttiat  Ills  conversation  with  Judge  Bach  took 
place  after  the  motion  came  on  for  hearing, 
and  the  affidavit  seems  to  indicate  that  it 
was  had  vfith  the  Judge  pwscmally,  although 
the  teeUnKmy  of  Ur.  Thompson  and  Mr.  Cur- 
tis shows  that  tbia  subject  was  also  referred 
to  while  the  Judge  was  upon  the  bench.  Hiere . 
can  be  no  doubt  that  Judge  Bftch  stated  from 
the  bench  that  he  would  decide  ttie  motion 
r^erred  to  In  a  fbw  da^  or  before  be  went 
out  of  office,  but  it  does  not  appear  that  Mr. 
Nolan  was  present  at  the  time,  O^e  role  re- 
ferred to  did,  not  give  counsel  any  absolute 
right  to  receive  notice;  It  was  framed 
the  writer  of  this  opinion,  and  was  only  in- 
tended, as  ite  phraseology  dearly  indicates, 
to  accommodate  counsel.  But  the  rule  might 
well  lead  Mr.  Nolan  to  believe  that  he  would 
receive  notice  wli«i  his  motion  was  decided, 
and  may  properly  be  considered  by  the  court 
In  determining  whether  his  n^lect  was,  un- 
der all  the  drcumstencea,  excusable.  In  the 
case  of  Jones  t.  Jones,  87  Mont  155,  M  Pac. 
1056,  this  obnrt  said:  "The  attorn^  con- 
firms that  he  construed  the  language  of  the 
Judge  to  mean  that  he  might  go  without  In- 
currlag  any  risk,  and  we  can  see  how  the 
judge  who  made  the  final  order  might  well 
give  counsel  credit  for  making  this  stotement 
in  good  faith."  See,  also,  Pengelly  v.  Peeler, 
39  Mont  26,  101  Pac.  147.  As  was  said  In 
the  latter  case,  this  court  has  had  occasion  to 
consider  such  orders  so  often  that  the  prin- 
ciple of  law  Involved  Is  well  settled.  Every 
case  must  be  decided  upon  Its  own  facts.  In 
the  case  at  bar  Mr.  Nolan  declares  that  from 
the  conversation  with  Judge  Bach  he  believ- 
ed that  all  matters  then  being  considered 
would  remain  undecided,  and  would  be  re- 
submitted to  the  Judge's  successor  in  office. 
The  order  appealed  from  was  made  by  such 
successor,  and  we  are  not  Iqellned  to  say 
that  he  abused  that  sound  legal  discretion 
with  which  he  was  vested  In  determining  that 
the  neglect  of  counsel  to  Inform  himself  of 
the  order  of  the  court  was  excusabia 

The  order  appealed  from  Is  affirmed. 

Affirmed. 

BRANTLY,  a  J^  and  HOLLOWAT,  J., 

concur. 
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WESTERN  MINING  SUPPLY  CO.  T. 
QUINN  et 

(Supreme  Oonit  td  MoDtana.    Dee:  16,  3^09.) 

1.  Tboveb  and  Convkbsioit  (S  82*)  — Com- 
plaint, * 

The  complaint  for  conversion  of  propertr, 
seized  on  attachment  agaiaat  a  third  person,  and 
afterwards  sold  by  order  of  the  conrt,  merely  al- 
leging that  "at  the  time  «f  the  seiaure,"  etc.,  is 
snfficient  wlthoat  ftirther  description  ox  the  sels- 
ure. 

[Bd.  Note.— For  other  cases,  aee  Trover  and 
GoDTenlon,  Dec  Dig.  {  32.*] 

Z  FBAnDULBIfT  ConvBTAiroB  Q  147*)— Db- 

XJTERT  or  PaOPEBTT. 

When  die  cersonal  property  sold  la  a  ware- 
house on  leased^ property,  and  its  contents,  there 
is  sufficient  delivery  and  change  of  poasessioo  to 
prevent  the  transfer  being  fraudulent  as  to  cred- 
itors, under  Rev.  Codes,  |  6128;  the  seller  de- 
livering to  the  purchaser  the  key  to  the  ware- 
house, and  thereafter  not  exerdsing  any  act  of 
ownership  or  control  over  any  of  the  property. 

[Ed.  Note,— For  other  cases,  see  Fraudnlent 
Conveyaneta,  Cent  Dig.  ||  457-459;  Dec.  Dig. 
i  147.*] 

3.  FKAUDm^nT  CONVKTANCES  (|  1^)  — DX- 

ZJVEST— luiCEDIATE  DELIVERY. 

Under  Rev.  Codes,  {  6128,  providing  that  a 
transfer  of  personalty,  if  not  accompanied  by  im- 
mediate delivery,  is  condnsively  preawned  fraud- 
ulent as  to  creditora  of  the  seller,  a  bona  fide 
sale  of  goods,  though  not  accompanied  by  im- 
mediate delivery,  is  not  void  as  to  an  attaching 
creditor  of  the  seller,  if  the  buyer  before  institu- 
tion of  the  attachment  suit  takes  and  retains 
actual  possession  of  the  property. 

[Ed.  Note.~FDr  other  cases,  aee  Fraudulent 
Conveyances.  Cent  Dig.  U  462-4031^;  Dec. 
Dig.  i  149.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  the  Western  Mining  Supply 
Company  against  John  J.  Quinn  and  others. 
From  an  order  granting  plaintlfr  a  new  trial, 
defendants  appeal  Affirmed. 

C  M.  Parr  and  J.  B.  Heair,  for  appellants. 
Robt  B.  Smith,  Maury  St  Templeman,  and  J. 
O.  Davles,  for  respondent 

HOLLOTVAT,  J.  This  action  was  com- 
menced by  the  plaintiff,  a  corporation,  aeainst 
John  J.  Quinn,  the  surety  on  his  official  bond 
as  sheriff  of  Silver  Bow  county,  and  C.  M. 
Farr,  to  recover  damages  for  the  conversion 
of  certain  goods  and  chattels  alleged  to  be- 
long to  the  plaintiff.  The  property  consists 
of  a  warehouse  and  certain  mining  machin- 
ery, lumber,  etc.,  which  was  seised  tiy  Qninn, 
the  sheriff,  on  July  8,  1905,  by  virtue  of  a 
Tvrlt  of  attachmrait  issued  In  an  action  wbere- 
in  Parr  was  plaintiff,  and  the  Shackleton  & 
Whiteway  Construction  Company  was  de- 
fwdant,  and  afterwards  sold  by  order  of  the 
court.  In  tbe  district  court  the  defendants 
recovered  judgment  upon'  a  general  verdict  In 
their  favor.  The  plaintiff  moved  for  a  new 
trUl,  which  was  granted,  and  the  defend- 
ants appealed  from  tlie  order. 

1.  It  is  contended  that  the  complaint  does 
not  stats  f&cts  snfltelent  to  constitute  a  cause 


of  acttou.  Hie  complaint  alleges  that  at  the 
time  of  the  seizure  of  the  property  the  pred- 
ecessors of  plaintiff  were  the  owners  and 
tn  possession  of  all  the  property,  and  that 
sudi  property  continued  to  be  theirs  until 
the  sale  thereof  by  defendant  Quinn.  While 
tbia  pleading  is  not  a  model,  we  think  it  Is 
snfficient  The  seizure  of  one's  property  to- 
satisfy  a  claim  of  another  Is  a  conversion  of 
the  ^operty,  irrespective  of  the  designation 
given  siKh  seizure  in  the  complaint 

2.  The  plaintiff  claims  that  Its  predece^ 
sors  in  interest  purchased  the  property  from 
tbe  Shackleton  &  Wblteway  Con8tructlo& 
Company  before  the  seizure  by  Quinn.  But 
It  Is  urged  by  defendants  that  tbe  evldencfr 
is  Insufficient  to  show  such  a  dellvwy  and 
change  of  possession  as  is  necessary  to  satis- 
fy our  statute.  The  testimony  discloses  that 
the  warehonse  Is  personal  property  situated 
at  616  South  Main  street,  Butte,  on  leased 
land,  and  that  the  other  property  was  con- 
tained In  tbe  warebouse  at  the  time  of  the 
seizure.  It  tarther  discloses  that  on  June 
26,  1006,  upon  a  sale  of  the  properly  bj  tbe- 
Shackleton  &  Whiteway  Oonstructlon  Com- 
pany to  Famham,  Wrij^t  &  Hale^  the  pred- 
ecessors of  this  plaintiff  the  Constmctlfm 
Company  delivered  up  to  Famham  the  key 
to  the  warehouse,  and  thereafter  did  not  ex- 
ercise any  ownership  or  control  over  any  of 
the  property.  While  this  evldmce  Is  meager^ 
It  Is  beld  to  be  sufficient  by  the  anthoritlea 
generally.  In  Dodge  t.  Jones,  7  Mont  121, 14 
Fac  707,  this  court  said:  "No  particular 
act  at  formal  cwemony  Is  necessary  to  make 
a  delivery  In  law.  Any  act  done,  coupled  with 
the  intent  to  change  tbe  ownership,  which 
has  the  effect  to  transfer  the  dominion  over 
tbe  thing  sold  to  the  buyer.  Is  a  delivery." 
In  tbat  case  it  was  beld  suffidflut  delivery 
and  evidence  of  change  of  possession  tbat 
tbe  horses  In  question  irere  gathered,  a  dis- 
tinguishing brand  plac^  luran  them,  and 
they  then  returned  to  Uieir  customary  range. 
The  subject  was  again  considered  at  length 
by  this  court  and  the  doctrine  of  the  Dodge 
Case,  approved,  In  Webster  t.  Sherman,  33 
Mont.  448,  84  Pac.  878.  It  has  been  repeated- 
ly said  by  the  courts  that  tiie  acte  which  will 
amount  to  a  delivery  will  vary  with  the  dif- 
ferent cases,  and  will  d^nd  upon  the  char- 
acter and  quantity  of  the  pnqierty  sold.  Lay 
V.  Neville,  25  CaL  646.  It  Is  ea^  enough  to 
understand  the  meaning  of  the  words  '4m- 
modiate  delivery**  as  used  In  section  612S; 
Rev.  Codes,  when  applied  to  the  sale,  over 
the  counter,  of  small  articles  of  merchan- 
dise; but  when  one  attempts  to  apply  the 
same  meaning  to  a  sale  of  a  kiln  ttf  hot 
bricks,  or  hay  In  the  swatb,  stock,  w  mow,^ 
or  a  large  quantity  of  ore  In  bins,  he  appre- 
ciates fully  the  difficulty  in  the  way  of  es- 
tebllshlng  a  hard  and  fast  rule  applicable  to 
all  caseSk  It  Is  not  now  an  open  question 
that  there  may  be  snch  a  constructive  dellv- 


•Tor  Mhmr  turn  aw  atM  tovle  uut  aaotloa  NUUBKR  In  Dae.  *  Am.  Diss.  1907  to  datSi,  ft  SUportir  lotasa 
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ery  as  will  folly  satisfy  tbe  reqnlreinents  of 
the  statute ;  fi>r  the  law  does  not  demand 
impossibilities.  In  Sharp  v.  Carroll.  OS  Wis. 
62,  27  N.  W.  832,  It  was  held  that  the  dellT- 
«ry  by  the  vendor  to  the  vendee  of  the  key 
to  the  ffranary  .was  a  snffltdent  dellTery  of 
the  wheat  therein,  which  had  been  sold. 
The  same  thing  Is  held  In  Kellogg  Newspa- 
per Co.  t.  Peterson,  162  lU.  158,  44  N.  B).  411. 
58  Am.  St  Rep.  800,  with  reference  to  a  sale 
of  heavy  machinery  in  a  room.  In  PaifB  t. 
Porter,  Intervener,  68  Iowa.  B68,  27  -N.  W. 
764,  it  was  held  snfflcient  that  the  purchaser 
'  of  com  In  a  crib^  Immediately  after  the  pnr^ 
diase,  nailed  up  the  evenings  in  the  crib.  The 
same  ruling  <s  made  in  Vtaiing  v.  Glllweth,  39 
Me.  496;  Horrlson  v.  OiOm,  8  N.  D.  76,  64 
N.  W.  288.  See,  also,  Ott  v.  SntcUflTe  (N.  J. 
Ch.)  60  Atl.  966;  Bapple  v,  Hoghes,  10  Idaho. 
888.  77  Paa  722. 

a  It  Is  farther  contended  by  the  defend- 
ants that  at  least  a  portion  of  the  property 
seized  was  liable  to  the  satisfaction  of  Parr's 
claim  against  the  Shackleton  &  Whlteway 
Oonstmctlon  Company,  tax  the  reason  that 
the  delivery,  if  any,  was  not  made  contempo- 
raneously with  the  sale  hy  the  Constmctlon 
Company  to  Famham.  Wright  ft  Hale.  The 
•vidence  discloses  that  a  portion  of  the  prop- 
erty  in  controversy  was  sold  by  the  Oonstme* 
Hon  Company  to  Famham  and  others,  on 
May  29,  1906,  aoA  that  the  pnrchasers  did 
not  take  possesslim  of  It  ontU  June  28th  fol- 
lowing, when  the  remaining  portion  was  sold. 
Bearing  In  mind.  ^jhen.  that  the  attachment 
was  not  levied  nnttl  July  8,  these  facts  pre- 
sent in  concrete  form  the  questltm  raised  by 
Imtractlon  6a.  given  by  the  trial  court  The 
question  may  be  stated  as  fcOlows:  If  a  bona 
flde  sale  of  goods  and  chattels  is  not  accom- 
panied 1^  an  immediate  delivery,  Is  the  sale 
void  as  to  an  attechlng  creditor  of  the  ven- 
dor, 4f  the  vendee,  before  the  institution  of 
the  attachment  suit  takes  and  retains  actual 
possession  of  the  property?  So  fsr  as  our 
Investigation  discloses,  California  and  Colo- 
rado are  the  only  states  In  which  this  ques- 
tion is  answered  In  the  afflrmativ&  Watson 
T.  Rodgers,  58  Cal.  4CK1;  Edwards  t.  Bank, 
09  Cal.  1^ ;  Autrey  v.  Bowen,  7  Colo.  App. 
408,  48  Pac.  908.  There  Is  not  any  reason 
sidvanced  In  any  of  these  cases  for  the  con- 
<dn8lon  reached.  Counsel  ft>r  defttndants  al- 
so dte  Stewart  v.  Hoffman,  81  Mont  184,  '77 
Fa&  680.  as  indicating  the  same  view;  but 
an  examtaiatton  of  the  opinion  of  this  court 
on  rehearing  (81  Mont  100,  81  Pac.  8)  will 
disclose  that  the  question  was  not  before  the 
court  at  alL 

Prior  to  1888  the  Court  of  Appeals  of 
Ulssourt  held  as  do  the  courts  of  California 
smd  Colorado.  Gabanne  v.  Bay,  10  Mo.  App. 
f!94;  Franklin  v.  Oumersdl,  11  Mo.  App.  806. 
But  in  Mcintosh  v.  Smiley,  82  Ma  App.  126, 
-the  precise  question  which  we  now  have  be- 
fore us  came  before  ttie  same  court  Section 
S5C5,  Rev.  St  Mo.  1879.  Is  subBtanUally  the 
aame  as  our  Bectl<n  6128  abov&   Our  stat- 


ute requires  an  immediate  delivery ;  the  Mls- 
Bourl  statute  requires  a  delivery  within  a 
reasonable  time.  In  ottier  req>ect8  the  stat- 
utes are  fha  same,  m  the  Mcintosh  Case, 
howevCT,  the  court  found  or  assumed  that  the 
delivery  was  not  made  within  a  reasonable 
time  Bttet  the  sale,  but  was  made  btf  ore  ttie 
atte<diment  was  levied ;  so  that  the  question 
presmted  there  warn  the  same  as  the  one 
which  we  are  called  npon  to  dedd&  The  Ml** 
sonrl  court  makes  a  careful  analysis  of  the 
BtatotG^  and  poiatB  out  the  object  to  be  ob- 
tained, as  w^  as  some  of  the  objecte  to  be 
avoided,  by  Its  enactment  It  rdSras  to  the 
familiar  rule  that  »  betweoi  the  parties  to 
the  sale^  the  transactioa  would  be  equally 
valid  whether  tbore  was  or  was  not  a  d^v- 
«y.  It  pnvonnds  the  question  for  solution 
as  we  have  stated  it,  and,  among  othw  things, 
says:  "Under  this  statute  we  think  that  ac- 
tual possession  taken  and  retained  the 
vendee  of  the  things  sold  completes  his  title 
against  all  persons  except  those  whose  rights 
may  have  Intervened  between  the  sale  and  the 
taking  of  posoosalon.  •  •  •  The  voidor 
having  made  a  sale,  another  sale  Is  not  need- 
ed On  fact  he  has  nothing  to  selQ ;  and  he 
msy  cwnpleto  the  sale  by  a  ddlvery  of  the 
tiling  sold,  to  take  effect  against  others  ftom 
the  time  that  the  ddlvery  Is  made.  In  soch 
a  case  the  sale  nmsi  as  betwem  the  veneer 
and  the  vendee,  from  the  time  of  the  sale; 
but  ss  against  creditors  of  and  purchasers 
In  good  faith  from  the  venAir,  frcHu  the  time 
of  delivery.  This  we  think  Is  the  dear  mean- 
ing'of  the  statute^  To  hold  otherwise  would 
be  to  prevent  a  sale,  unaccompanied  by  a  de- 
livery within  a  reasonable  time  from  ever 
becoming  perfected  as  against  creditors  and 
Babseqnent  purchasers  in  good  faith.  To  do 
this  would  be  to  perpetrate  wrongs  to  prevent 
which  was  the  object  <rf  the  statute.  The 
want  of  a  delivery  places  the  vendee,  as  to 
credltfffs  and  subsequent  purchasers  In  good 
faith.  In  the  same  position  he  would  have 
been  in  If  he  had  not  purdiased  the  property, 
but  In  no  worse  positl«i.  While  the  posses- 
sion remains  In  the  vsndtv,  after  the  lapse  of 
a  reaaonaUe  time  fW  a  ddlvery.  as  to  such 
creditors  and  purchasers  there  Is  no  sale^  but 
the  vendee  Is  not  dlsquallfled  from  becoming 
the  purchaser  ot  the  property;  and  taking 
actual  possession  and  retaining  it  makes  him 
a  purchaser  even  against  sudi  parties  If  at 
the  time  of  the  taking  of  possession  they  have 
no  eslstlng  rights.  An  attaching  creditor,  as 
such,  has  no  rl^te  in  the  debtcw's  property 
until  after  levy  under  the  writ  of  attadmwnt 
Therefore  the  question  in  this  esse  must  be 
answered  in  the  negative."  Because  the 
Gonrt  of  Appeals  ci  Missouri  Is  not  a  court 
ot  last  resort,  and  because  of  the  Importance 
of  the  question  decided,  the  case  wss  certified 
to  the  Supreme  Court  where  It  is  said:  "This 
case  Is  certlfled  here  from  the  Kansas  City 
Court  of  Api>eals  as  being  to  conflict  with  pre- 
vious decisions  rendered  by  the  St  Louis 
Court  of  Appeals.   It  Is  reported  hi  82  Mo. 
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App.  125.  The  condaslon  reached  by  the 
Kansas  City  Court  of  Ai^eals  In  this  case 
that  a  bona  fide  sale  of  goods  and  chattels, 
the  possession  of  which  Is  not  taken  within 
a  reasonable  time  after  the  sale,  within  the 
meanlDg  of  section  2505,  Rev.  St.  1879.  Is  not 
void,  as  to  an  existing  creditor  at  the  time  of 
the  sale,  If  before  the  Institution  of  an  at- 
tachment suit  by  each  creditor  the  vendee 
takes  and  retains  actual,  continuous  posses- 
sion of  the  property,  and  remains  In  possee- 
alon  thereof  at  the  time  of  the  levy  of  the 
writ  In  such  suit  upon  Bn<A  property,  meets 
with  our  approval.  The  precise  question  un- 
der that  section  of  the  statute  has  not  hither^ 
to  been  passed  upon  by  this  court,  bat  the 
decision  of  the  Court  of  Appeals  finds  sup- 
port In  the  rulings  ct  this  court  In  the  follow- 
ing cases :  Dobyns  v.  Meyer,  95  Mo.  132,  8 
S.  W.  251,  6  Am.  St  Bep.  32;  Petrlng  v. 
Ghrlsler,  90  Mo.  650,  3  B.  W.  406.  The  Judg- 
ment Vt  tiie  Kansas  City  Court  of  Appeals  Is 
affirmed."  Mcintosh  v.  Smiley.  107  Mo.  377, 
17  S.  W.  979. 

In  dute  V.  Steele,  6  Nev.  835,  this  same 
question  came  before  the  Supreme  Court  of 
Nevada,  under  a  statute  substantially  the 
same  as  our  own.  After  speaking  of  the  pre- 
sumptions arising  from  nondelivery,  as  de- 
duced by  the  courts  and  t^t-wrlters,  the 
court  says :  "While,  however,  decisions  have 
been,  thus  various,  there  has  bem  a  uniformi- 
ty ct  holding  upon  the  necessary  status  of 
iSxm  who  might  question  such  a  sale;  and 
the  OMiclaslon  Is  Uiat  no  creditor  at  large 
may  do  »^  and  that  a  d^llvwy  boCon  the'  at- 
tachment of  any  HBa  of  a  creditor  will  satis- 
fy the  law  and  validate  the  salek"  And  the 
following  is  quoted,  with  i^proval,  from  Hil- 
llard  on  Sales:  **Aiid  tlie  general  rale  may 
be  laid  down  that  where  a  vendee  takes  pos- 
session at  a  time  subsequent  to  the  sale,  but 
before  tbe  rights  of  credit<nv  accrue  at- 
tachment or  otherwise,  he  shall  hold  against 
creditors.**  Page  188. 

Section  2063,  St  OU.  1888.  Is  Identical 
In  terms  with  our  sectimi  6128  above,  and  in 
Woods  V.  Faurot.  14  Okl.  171.  77  Pac.  846, 
the  court  held  that  under  the  statute  above, 
if  dellvwy  was  not  made  until  stune  months 
after  tbe  sale,  but  was  made  before  the  at- 
ta(!bment  wss  levied,  the  sale  was  valid  as 
against  the  atta<Ailng  creditor.  In  Tledeman 
on  Sales,  p.  llBt  it  la  said:  "Here  delay  In 
the  delivery  of  the  possMSion  Is  ordinarily 
not  considered  fraudulent  as  to  creditors,  as 
long  as  dellvwy  Is  actually  made  befwe  at- 
tachmrat"  In  14  Am.  &  Bug.  Stacy.  Law 
(2d  Bd.)  882.  it  Is  said:  "As  a  general  rule,  it 
Is  considwed  to  be  sufficient  that  the  pur^ 
chaser  take  possession  of  tbe  property  be- 
fwe  any  creditors  of  the  vendor  have  obtain- 
ed qtedflc  rigbts  to,  or  llms  iq;>on,  the  prop- 
erty sold,  as  by  tbe  levy  oC  attadiments  or 
executions  or  otherwise."  The  following  au- 
thorities, in  addition  to  those  mentioned,  ful- 
ly support  the  mto  thus  announced:  onbort 
T.  Decker.  fiS  Conn.  401,  4  AtL  685 ;  Cruik- 


shank  V.  Cc^well.  26  111.  866;  Blake  v. 
Graves,  18  Iowa,  312;  Bartlett  v.  Williams, 
1  Pick.  (Mass.)  288;  Walte  v.  Mathews,  60 
Mich.  892,  UN.  W.  624 ;  Weeks  v.  Fowler, 
71  N.  H.  618,  68  AU.  648;  Levin  v.  Rus- 
sell. 42  N.  T.  251 ;  WUsou  v.  Leslie.  20  Ohio, 
161;  Rule  V.  BoUes,  27  Or.  368,  41  Pac.  681; 
Smith  V.  Stem,  17  Pa.  S60 ;  Coty  v.  Barnes, 
20  Vt.  78;  Sydnor  v.  Gee,  4  Leigh  (Ya.)  585. 
See,  also,  Sayward  v.  Nunan,  0  Wash.  87,  82 
Pac.  1022;  Poling  v.  S^anagan,  41  W.  Va. 
191,  28  S.  B.  68S. 

As  between  the  parties  to  a  sale  ot  per- 
sonal  property.  It  Is  wholly  Immaterial 
whether  there  Is  any  delivery  of  the  thing 
sold.  It  Is  equally  true  that  a  mere  cred- 
itor, as  sndi,  does  not  have  any  lnt«est 
whatever  In  his  dAtor's  propertr.  If  tlM 
Shackleton  ft  Whiteway  Conatructlon  Compa- 
ny had  In  good  faith  sold  all  this  properly 
to  Famham  and  others  <»  June  26th,  and 
bad  accompanied  the  sale  1^  an  Immediate 
delivery.  Parr  could  not  complain,  even 
though  such  sale  might  operate  to  defeat 
him  in  the  collection  of  his  debt  On  the 
contrary,  if  Parr  bad  commenced  bis  actlmi 
and  procured  a  writ  of  attachment  to  be  Is- 
sued and  levied  upon  the  property  while  stilt 
In  the  possession  of  the  Constmctlon  Com- 
pany, Famham  and  others  could  not  com- 
plain even  though  they  had  parted  with  val- 
ue which  would  be  lost  to  them.  Manifestly 
the  purpose  of  the  statute  Is  not  to  binder 
the  transfer  of  personal  property,  but  to 
prevent  such  property  of  debtors  being  fraud- 
ulently pat  beyond  the  reach  of  creditors 
by  secret  transfers.  When,  however,  the  de- 
livery has  been  made  before  a  creditor  has 
moved  to  collect  his  debt,  he  is  not  placed 
at  any  greater  dlsadvantege  than  be  would 
have  been  had  delivery  accompanied  the 
sale.  Even  if  Parr  had  extended  (vedit  to . 
the  Construction  Company  upon  the  strengtib 
of  Its  ownership  of  the  property  In  contro- 
versy— which  he  did  not  do— he  could  not 
assert  a  right  to  have  the  particular  proper- 
ty subjected  to  the  payment  of  his  debt,  un- 
less by  mortgage  or  some  other  Hen  he  had 
buMened  It  with  his  claim ;  for  at  any  time 
after  extmdlng  such  credit,  and  before  be 
fixed  a  Hen  upon  It,  the  Construction  Com- 
pany, by  a  bona  fide  sale  accompajiled  by 
immediate  delivery,  could  have  put  tbe  prop- 
erty beyond  the  reach  of  Parr.  It  would 
seem  that  the  Legislature  did  not  Intend 
to  go  forthw  than  to  declare  that,  during 
tbe  time  ttie  vmdor  of  personal  pn^erty  re- 
mains in  possesion  after  sale,  bis  creditors 
may  sslse  the  property  In  satisfaction  of 
their  cUlms,  notwithstanding  mcb  sala  Tbls 
view  accords  with  the  overwhelming  weight 
of  autiiorlty.  Instruction  6a,  as  given  by  tbe 
court  did  not  conectly  state  the  law. 

4.  There  is  not  any  substantial  evidence 
In  this  record  of  actual  fnind  In  tin  transac- 
tion between  the  Construction  Company  and 
Famham  and  others,  and  tiierefore  Instrue- 
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tl<»i  7a  should  not  have  been  glren.  We  are 
not  able  to  find  any  erldence  to  Jnatlfy  the 
glTlng  of  Inatructiona  8a  and  9a. 

For  -the  etwon  In  gtving  tbese  Instroctlons, 
tiie  district  oonrt  properly  granted  a  new 
trial,  and  13ie  order  Is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  concurs.  SMITH,  J., 
being  dlsgaalifled,  did  not  bear  the  argu- 
ment, and  takes  no  part  in  the  foregoing  de- 
cision. 


(156  Cal.  RD 

METTEER  t.  SMITH.    (S.  P.  5,056.) 
(Supreme  Court  of  OBlifomla.   Not.  24,  190D.) 

1.  DKPOsmoiTs  a  9S*)— Adhzsbioh  aw  Fabt 

KVIDBNCK. 

'  Allowing  plaintiff  toglTe  In  evidence,  as  he 
often,  part  only  of  Us  oeposltkn.  Is  enor. 
[Ed.  Noter-For  other  caseB,  see  X>epoRltIous, 
Gent  Dig.  H  276,  277;  Dec  Dig.  |  vS*] 

2.  Appeal  and  Ebbok  (t  1051*)— Habmlebs 
Ebbor— Admission  or  Evidbncb. 

There  being  other  sufficient  and  uncontra- 
dicted evidence  of  what  was  required  to  be 
proTed,  error  In  admlirion  of  erldence  Is  harm- 
less. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec  Dig.  | 
lOKL*] 

&  BviDKNOK_0  67*)— PBHUKFison— Coimir- 
XTAiTOK  OF  Fact. 

Tbe  rule  that  a  status  once  established  Is 

presumed  to  remain  till  the  contrary  appears  ob- 
tains in  a  suit  to  quiet  title,  so  that  after  proof 
ut  title  In  plaintiff  she  need  not  show  she  has 
not  parted  with  It. 

[Ed.  Notfe—For  other  cases,  see  Erldence, 
De&  Dig.  I  67.«1 

4.  HuNidPAi.  GDSPOBATions  <{  982*)— Obdi- 

NANCE9— EtIDBKOB— PBESUMPTIONB. 

While  Judicial  notice  will  be  taken  that  a 
dtf  Is  one  of  the  sixth  class,  and  while  under 
FoL  Code,  |  S78&  a  tax  deed  "duly  acknowl- 
edged or  proved"  Is  primary  erldence  that  "the 
taxes  were  levied  according  to  law,"  and  Mnulc- 
ipel  iDvorporatioD  Act  (St.  1005.  p.  89,  c.  00)  | 
871,  relating  to  cities  of  the  uxth  class,  pro- 
vides that  ul  deeda  made  ou  sale  for  taxes  or 
special  asaesements  under  the  chapter  shall  have 
the  same  force  and  effect  In  evidence  as  provided 
for  deeds  on  sale  for  state  taxes,  neither  the 
existence  of  an  ordinance,  pursuant  to  which  a 
tax  deed,  executed  by  the  tax  collector  of  sach 
a  city  for  delinquent  dty  taxes,  purports  to  be 
executed,  nor  its  iwrtinency  to  a  subject  within 
the  taxing  power  of  the  dty,  can  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
CorporaUons,  Dea  IHg.  }  982.*] 

5.  EviDEnCB  (S  32*)— JUDXCIAI,  NOTICB — Oedi- 
XfAHCKB. 

Ab  a  general  role,  courts  of  record  do  not 
take  judidal  notice  of  munldpal  ordinances. 

[Ed.  Note.—For  other  cases,  see  Elvidence, 
Cent  Dig.  i  42;  Dec.  Dig.  i  82.*] 

6.  Tazaxioii  is  809*)— Tax  Dbds  — Pukad- 

ZHQ. 

Defendant  relying  on  a  tax  deed  to  defeat 
plaintiff's  title  must  plead  all  the  facts  essen- 
tial to  give  it  validitv,  thou^  the  deed  be  prima 
fade  evidence  of  such  of  those  facts  as  rsQuired 
to  be  recited  in  it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1600;  Dee.  DtgTlSOft*] 


Department  2,  Appeal  tnm  Superior  Court, 
Monterey  County;  B.  V.  Sargeut,  Judge, 

Action  by  Nancy-  J.  Metteer  against  0:  D. 
Smith.  Judgment  for  plalntlfl,  and  defend- 
ant appeals.  Affirmed. 

Dongtaerly  &  Lacey,  for  appellant  Zabala 
&  Wyatt  and  A.  H.  Hewitt,  for  reepoodent 

MELYIN,  J.  Defendant  appeals  from  a 
judgment  quieting  the  title  of  plaintiff  to 
certain  lands  in  Pacific  Grove,  Monterey 
county.  There  is  no  question  respecting  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment;  but  certain  rulings  of  the  trial 
court  are  involved  In  this  appeal.  PlaintlfC 
offered  and  the  court  admitted  over  the 
objection  of  defendant  a  part  of  the  deposl- 
tlon  of  plaintiff  taken  prior  to  the  trial.  The 
part  admitted  was  as  follows:  "Q.  Have  you 
ever  sold  or  conveyed  this  property?  A.  No, 
sir."  Defendant's  objection  propa-ly  pre- 
sented the  point  that  it  was  error  to  cSer 
only  a  selected  portion  of  a  deposition,  and 
respondent  virtually  admits  that  the  ruling 
was  erroneous  in  view  of  the  dedslon  of 
this  court  in  the  case  of  Bank  of  Orland  v. 
FinneU,  133  CaL  475,  65  Pac.  976.  Respond- 
ent contends,  however,  that  the  error  was 
harmless  because,  under  the  pleadtngB  and 
the  proof  of  title  otherwise  presented  and 
not  contradicted,  the  evidence  was  not  nec- 
essary to  the  establishment  of  her  case— that 
in  an  action  of  this  kind,  after  proof  of  ti- 
tle in  the  plaintiff,  she  need  not  show  that 
she  has  not  parted  with  it  We  think  this 
position  of  respondent  must  be  sustained.  A 
status  once  established  is  presumed  by  law 
to  remain  nntU  the  contrary  appeara.  Eltz- 
rotb  T.  Ryan,  89  CaL  140,  26  Paa  647. 
While  the  role  announced  In  that  case  has 
been  held  not  to  a^Iy  to  actions  for  the  re- 
covery  of  personal  property  (see  Letteller  v. 
Mann  [C.  CO  79  Fed.  82,  and  cases  cited), 
we  think  it  still  applies  In  suits  of  this  kind. 
Section  321,  Code  Civ.  Proc. 

Appellant  also  predicates  alleged  error  up* 
on  the  ruling  of  the  trial  court  sustaining 
an  objection  to  the  Introduction  in  evidence 
of  a  cwtaiu  deed  executed  by  tbe  tax  col- 
lector of  Pacific  Grove,  purporting  to  convey 
to  appellant  the  property  described  in  the 
complaint,  upon  a  sale  made  said  tax  col- 
lector for  delinquent  taxes  of  said  dly  of 
Padflc  Grove  tot  the  year  1902.  Then  was 
ft  genwal  objection,  Bja&  also  the  special  oie 
tbat  "said  deed  on  Its  face  purported  to  be 
executed  by  the  authority  and  pursuant  to 
the  proTlBlona  of  an  ordinance  of  tbe  dty  of 
Pacific  Grove,  and  lliat  no  sach  wdlnance 
bad  been  alleged  in  the  answer,  or  offered  or 
rec^ved  In  evidence."  In  this  behalf  appel- 
lant calls  attention  to  section  871  of  the 
municipal  Incorporation  act  rslatlng  to  tJte 
government  of  cities  of  the  sixth  4dasB,  wblch 
provides  that  "all  deeds  made  upon  any  aale 
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of  proper^  for  taxes  or  Bpectal  assesBments 
under  the  provislona  of  this  chapter,  shall 
have  the  same  force  and  effect  In  evidence  as 
Is  or  may  hereaftw  be  provided  by  law  for 
deeds  for  property  sold  for  non-payment  ot 
state  taxes."  St  1906.  p.  89,  c.  9a  We  are 
also  dted  to  section  3786  of  the  Political 
Code,  which  provldM^  among  other  things, 
that  a  tax  deed  Is  primary  evidence:  First, 
that  the  property  was  assessed  as  required 
by  law;  second,  that  the  prc^erty  was  equal- 
ized as  required  by  law;  and,  third,  that 
the  taxes  were  levied  In  accordance  with  law. 
Appellant's  counsel  earaestly  maintain  that 
the  presnmptlons  thus  applying  to  tax  deeds 
undw  the  cited  section  of  the  Code  made  it 
annecesaary  for  them  to  prove  the  passage 
and  approval  of  the  ordinance  in  question. 
While  this  court  will  take  Judicial  notice  of 
the  fact  that  Pacific  Grove  Is  a  dty  of  the 
sixth  class  (Cole  v.  Begraves,  88  Oal.  104, 
25  Pac.  1109;  Bryan  v.  Abbott,  181  Cal. 
225,  63  Pac.  S63),  and  whUe  a  tax  deed 
"duly  acknowledged  or  proved"  is  primary 
evidence  that  "the  taxes  were  levied  accord- 
ing to  law"  (section  3786,  PoL  Code),  we  do 
not  think  that  the  existence  of  the  ordinance 
mentioned  in  the  tax  deed  or  Its  pertinence 
to  a  subject  within  the  taxing  power  of  the 
governing  body  of  the  corporation  of  Pacific 
Grove  may  be  presumed,  even  under  the 
broad  provisions  of  the  Political  Code  and 
the  municipal  incorporation  act  cited  above. 
It  is  a  general  rule,  supported  by  unbroken 
authority  In  this  state,  that  courts  of  record 
do  not  take  Judicial  notice  of  municipal  or^ 
dlnances.  Ex.  parte  Davis,  116  Cal.  447,  47 
Pac.  258;  City  of  Tnlare  v.  Hevren,  126  Cal. 
229,  58  Pac.  530.  The  court's  rnllng  exclud- 
ing the  offered  deed  was  also  entirely  defen- 
sible under  the  general  objection  that  It  was 
incompetent,  irrelevant,  and  immaterial  be- 
cause there  was  no  allegation  In  the  answer 
of  the  matters  essential  to  the  validity  of 
the  tax  deed.  "The  recitals  In  a  tax  deed 
are  declared  by  the  statute  to  be  prima  fa- 
cie evidence  of  the  proceedings  recited;  but 
it  has  never  been  supposed  that  a  party  who 
sets  forth  a  tax  title  was  thereby  excused 
from  alleging  that  those  proceedings  were 
had.  The  reverse  has  been  decided  by  this 
court"  Hlmmelman  v.  Danos,  35  Cal.  449. 
In  Russell  v.  Mann,  22  Cal.  135,  Mr.  Jus- 
tice Norton,  writing  of  the  requisites  of  a 
deed  executed  upon  a  tax  sale,  used  the  fol- 
lowing language:  "The  Legislature  has  pro- 
vided that  the  deed  executed  upon  such  a 
sale  shall  state  certain  of  these  essentlfll 
facts,  and  shall  be  proof  of  the  matters  by 
it  set  forth,  subject  to  certain  exceptions; 
but  this  provision  as  to  the  effect  of  the  deed 
as  evidence  does  not  dispense  with  the  ne- 
cessity of  averring  every  essential  fact  in  a 
pleading  in  which  a  tax  title  is  specially  set 
forth."  We  are  of  the  opinion  that  the  ob- 
jection was  properly  sustained  upon  the  an- 
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thoritieB  above  set  forth,  and  it  will  tiiere- 
fore  be  unnecessary  to  dIscuBs  the  othor  mat- 
ters appraring  in  the  brief  of  respcmdenL 
The  Judgment  Is  afflnoed. 

We  concur:  HENSHAW.J.;  L0RIOAN,J. 


(156  Cal.  581) 

WOODARD  V.  GROVBE  et  al.   (S.  F.  6,071.) 

(Supreme  Court  of  California.    Not.  27,  1909l 
Rehearing  Denied  Dec  27,  1909.) 

AliTEBATIOn  or  IHSTBUMENTS  (f  8*)— MAlKn- 

ALiTT— Change  or  Pasties. 

One  party  to  a  contract  agreed  to  allow 
the  wives  of  the  other  parties  In  interest  to 
be  substituted  for  their  husbands  In  the  con- 
tract, but  the  daughter  of  one  of  the  parties  was 
substituted  instead.  Held,  that  the  alteratioa 
was  a  material  one,  and,  in  the  absence  ot  ratifi- 
cation, invalidated  the  contract. 

[Ed,  Note.— For  other  cases,  sse  Alteratioa 
of  Instnunents,  Cent  Dig.  H  (^IS;  Dec  DIt 
S  3.*] 

Department  2.  Appeal  from  Superior  Court, 
San  Mateo  County;  G^eorge  H.  Bu<^,  Judge; 

Action  by  Lester  Woodard  against  Dwight 
Grover  and  others.  Judgment  for  plaintifl^ 
and  defendants  appeal.  Affirmed. 

Hugh  B.  Osbom,  for  ai^ieUants,  Wm.  M. 
Aydelotte,  for  Tespondent 

MBIiYIN,  J.  This  Is  an  appeal  fnun  an 
order  denying  the  motion  of  defendants  for 
a  new  trial.  Plaintiff  sued  to  enjohi  defend- 
ants from  trespassing  upon  certain  property 
in  San  Mateo  county,  and  particularly  to  re- 
strain them  from  cutting  and  removing  tim- 
ber. Defendants  answered,  admitting  plain- 
tiff's ownership  of  the  laud  In  question,  but 
claiming,  under  a  purported  contract,  set 
forth  by  copy  in  their  answer,  the  right  to 
cut  and  remove  the  timber.  Plaintiff  by  af- 
fidavit under  section  448  of  the  Code  of  Civ- 
il Procedure  denied  the  due  execution  and  de- 
livery of  the  written  Instrument,  and  chal- 
lenged Its  genuineness,  stating  that  although 
he  had  on  April  17,  1905,  signed  In  duplicate 
and  acknowledged  such  a  writing  in  which 
M.  A.  Grover  and  M.  A.  Littlefield  were  de- 
scribed as  parties  of  the  second  part,  one  copy 
of  the  Instrument  had  been  mutilated  by  sub- 
stituting the  name  of  E.  S.  Grover  for  that 
of  M.  A.  Grover.  He  further  deposed  that 
he  had  never  agreed  to  such  substitution ; 
that  through  his  agent  he  had  so  notified  D. 
W.  Grover  and  C.  L.  Llttlefleld ;  that  the  al- 
leged contract  bad  never  been  executed  In 
duplicate  and  deposited  in  a  certain  bank  In 
accordance  with  Its  provisions;  and  that  on 
or  about  November  14,  1900,  be  had  notified 
the  said  D.  W.  Grover  and  C.  L.  LItUefleld 
that  all  negotiations  with  reference  to  the 
contract  were  at  an  end.  The  case  was  tried, 
and  among  the  findings  In  the  plaintiff's  fa- 
vor was  one  that  the  alleged  agreemmt  set 
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out  In  tbB  anairar  between  plaintiff  and  M. 

A.  UtUefleld  and  B.  S.  GroTer  was  never 
executed  nor  delivered.  It  Is  not  necessary 
to  review  the  alleged  ctmtract,  which  Is  quite 
lengthy,  as  we  agree  with  the  finding  that  It 

,  was  not  duly  executed  nor  delivered.  Suffice 
'  it  to  say  that  It  waa  drawn  with  the  design 
of  permitting  the  parties  of  the  second  part, 
under  certain  restrictions  aa  to  time  and  ob> 
ligations  with  reference  to  tiutldlDg  a  saw- 
mill and  constmctlDg  a  dam,  to  enter  upon 
Woodard's  property  for  the  purpose  of  cut- 
ting a  large '  anMrant  of  timber.  In  the  lat- 
ter part  of  1904,  IhrU^t  W.  Orover  and  0. 
L.  LIttlefleld  met  plaintiff  In  Santa  Cms,  and. 
aft»  some  preliminary  conversation,  Wood- 
mrd  submitted  to  them  a  proposition  <n  writ- 
ing setting  forth  the  terms  upon  whldi  he 
would  contract  to  tuHl  them  the  timber  on  the 
land  In  question.  Several  drafts  of  the  pro- 
posed contract  were  drawn,  and  according  to 
'Woodard's  testimony  It  was  agreed  that,  ow- 
ing to  certain  litigation  ia  whidi  Grover  and 
Uttlefleld  were  engaged,  tike  contract  should 
Iw  executed  their  wives.  Their  testimony 
dlflaed  from  his  In  one  radical  respect  Tliey 
stated  that  Woodard  expressed  a  willingness 
for  them  to  Insni:  In  the  contract  the  names 
of  any  perstms  whose  poww  of  attorney  tiiey 
might  obtain.  Acting  upon  this  ttieory,  ttiey 
caused  the  name  i3t  Mr.  Ororer's  daughter, 

B.  S.  Grover,  to  he  snbstltuted  for  that  of  her 
mother  who  had  refused  to  sl^n  the  agree* 
ment  Defendants  Hammer  and  Armstrong 
are  parties  to  fbe  action  by  reason  of  their 
purchase  of  an  Intorest  In  tbls  alleged  con- 
tract 

Appellants  make  but  two  points  In  their 
tirlef :  <1)  Hiat  the  diange  in  name  Is  not  a 
"material"  alteration  in  the  agreement; 
that  such  modification  was  ratified  by  idaln- 
tlff. 

We  cannot  agree  wltii  appellants  on  the 
first  point,  unless  we  determine  ttiat  their 
▼erslon  of  the  conversation  betweoi  plaintiff 
and  Messrs.  Grover  and  Littlefield  is  the  cor- 
rect one.  The  court  below  resolved  the  con- 
flict of  evidence  In  favor  of  Woodard,  who 
testified  emphaUcally  that  he  consented  only 
to  the  wives  of  the  real  parties  In  interest 
signing  the  Instrument  which  he  executed  In 
duplicate.  It  is  Idle  to  say  that,  because  be 
knew  them  to  be  the  real  parties  In  Interest, 
^dodard  could  not  complain  if  Grover  and 
Llttlefldd  snbstltnted  any  person  for  the  wife 
of  either  of  them.  Our  law  with  reference 
to  community  property  alone  might  furnish 
a  reason  why  one  contracting  would  wish  the 
wife  of  a  real  party  in  Interest  to  sign  an 
agreement  rether  than  any  one  else.  At  any 
Tate,  there  must  be  aomethlng  other  than  the 
mere  fact  that  real  parties  are  to  be  repre- 
sented by  others  to  Justify  the  sort  of  mu- 
tilation of  a  contract  which  was  here  prac- 
ticed. 

With  reference  to  the  other  point.  It  may 
be  said  that,  although  from  the  volumiuous 
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correspoudoice  Introduced  In  evidence  some 
expressions  wrenched  from  th^  context 
might  be  taken  as  admissions  of  the  existence 
of  a  contract,  the  sum  of  all  of  the  negotiations 
seems  to  have  been  such  as  to  Justify  the 
court's  conclusion.  Plaintiff  seems  to  have  • 
been  ready  to  enter  Into  a  contract  with  Gro- 
ver and  Littlefield  if  they  could  get  propw 
financial  hacking  and  suitable  offers  for  the 
timh«r  to  be  taken  from  his  land.  Appellanta 
lay  great  stress  upon  certain  expressions  con- 
tained in  letters,  particularly  in  one  written  to 
the  Ocean  Shore  Railroad  Company  dated  at 
Madison,  Wis.,  Atvust  SI,  1809.  In  this  the 
following  language  Is  used:  "I  am  In  r»- 
celjrt  of  a  letter  from  Messrs.  Grover  and  Ut- 
Uefleld of  Pescadero,  Gal.,  In  whi<A  they  aay 
fbsy  have  a  prospect  of  closing  a  large  con- 
tract with  you  for  R.  R.  ties.  In  case  th^ 
close  the  deal  with  yon  I  ahall  furnish  the 
timber.  I  am  ocpectlng  to  oome  to  Gal.  the 
first  of  the  coming  Dec.  If  for  any  reason 
the  cmtract  might  OaffeeaA  on  my  personal 
presence,  I  would  be  willing  to  crane  at  any 
time.  *  •  •  Would  be  pleased  to  learn  as 
to  the  prospects  of  Mess.  G.  &  L.  secorlng  this 
contract  I  have  mentioned.  Also  tf  consist- 
ent would  like  to  know  the  price  these  people 
are  to  furnish  the  ties  fbr.*  The  mere  state- . 
ment  that  Woodard  would  furnish  the  tim- 
ber would  as  well  compwt  with  the  negotia- 
tions pending  aa  with  a  completed,  admit- 
tedly binding  ctmtract;  while  the  refwence 
to  the  posMble  necessity  for  Us  personal  pre*- 
oioe  would  indicate  that  be  at  least  did  not 
consider  the  negotiations  between  himself  and 
Grover  and  littiefield  finally  settled.  So  with 
the  repression  in  one  of  Woodard's  letters  to 
his  agent  Hovey:  "If  tbey  are  ready  vtrltb 
:  the  money  to  put  In  the  plant,  I  am  ready  to 
furnish  the  timber  as  per  the  contract"  This 
language  was  used  in  a  communication  wltii 
which  plaintiff  returned  the  unexecuted  du- 
plicate agreemoiti  that  bad  been  sent  east  - 
and  the  letter  also  contained  the  ft>llowlng : 
"When  you  are  satisfied  tiiat  the  condition  of 
things  wlU  warrant  it  you  can  deposit  the 
contracts  with  the  First  National  Bank,  as 
tbey  provide,  but  I  want  to  be  sure  that  some- 
thing is  going  to  be  done  before  making  my- 
self any  more  trouble.  *  *  *  P.  S.  If 
matters  are  satisfactory,  see  that  the  con- 
tracts are  properly  executed."  Appellants 
Grover  and  Littlefield,  on  the  other  hand, 
wrote  tettera  from  which  tiie  court  might  well 
conclude  that  they  did  not  consider  their  con- 
tract to  be  so  settled  that  they  could  proceed 
under  it  For  example,  under  date  of  October 
30,  1905,  Mr.  Littlefield,  writing  for  himself 
and  his  associate,  expressed  the  hope  that 
plaintiff  would  "allow"  them  "to  go  to  work" 
while  the  weather  was  fine.  But,  whatever 
may  bsve  been  their  Interpretation  of  the  In- 
strument set  forth  In  their  pleading,  certain 
it  fs  that  the  court  was  Justified  in  concluding 
that  there  was  no  such  unquallfled  ratificap 
tion  by  plaintiff  of  the  mutilated  lastrumeat 
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as  gave  It  valldtty  and  made  It  Ua  contract 
The  order  from  wMdi  this  appeal  la  taken 
1»  affirmed. 

We  concur:  HSNSHAW.J.;  LOBIQAN.J. 


<lfi6  Csl.  B86) 

WAADLOW  T.  UIDDLETON  et  aL    (L.  A. 
2,437.) 

(Supreme  Coart  of  Oaliforala.  Not.  29,  1909.) 

1.  MOBTOAOES    (f  ^2«)— FOBECLOBUBE-^CB- 

BEQUENT  LlENOBS— COUPI^INT, 

A  complaiDt  to  forecloee  a  mortgage  alleg- 
ing  tbat  the  defendants,  other  than  the  mort- 
gagots,  had  or  claimed  some  interest  in  or  claim 
on  the  mortgaged  premises,  bnt  that  the  same 
was  BobsegueDt  ana  subject  to  plaintiff's  mort- 
gaj^,  was  sufficient  on  demurrer  to  show  that 
defendants  were  proper  parties  to  the  suit  in 
order  to  subject  their  aileiEed  Interests  to  piain* 
tiff's  prior  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  I^.  I  UlS:  Dec.  Dig;  «  402.*] 

2l  Puudihg  <|  *77*^-FAOTa  hot  Derikd— 

FiNDZHQS. 

Where  an  allegatioD  of  a  complaint  to  fore- 
close a  mortgage  t£at  certain  of  Uie  defendants 
dalmed  an  interest  In  or  claimed  the  mort- 
gaged premises,  but  Uiat  It  was  subsequent  and 
subject  to  plaintiff's  mortgage,  was  not  denied, 
no  proof  thereof  was  necessary  la  order  to  make 
sura  claim  subject  to  the  mortgage  nor  could 
the  court's  findlofia  add  to  or  detract  from  the 
force  of  such  admission. 

[Ed.  Note.~roT  other  cases,  see  Pleading, 
Cent  Dig.  SS  1228-1231 ;  Dec.  Dig,  fi  377.*] 
8.  MoBTeAGKS  ({  688*)— Fobeczx>8ube  —  Ad- 

HIBSIOIf  a  —  FOBJtOLOSURB  JUDOHBRX  —  Er- 
ROT. 

Where  an  allegation  In  a  complaint  to  fore- 
close a  mortgage  that  certain  of  the  defend- 
ants claimed  some  interest  in  or  claim  to  the 
mortgaged  premises  which  was  subsequent  and 
snbject  to  plalntilFB  mortgage  was  not  denied, 
and  no  prior  claim  was  presented  by  such  de- 
fendants bj  crose-complaint  or  otherwise,  the 
foreclosure  decree  and  sale  would  tier  all  liens, 
rights,  and  interest  acQuired  from  the  mortga- 
gor alter,  but  not  prior,  to  the  execution  of  the 
mortgage. 

[Ed.  Note.— For  otiter  cases,  see  Mortgages, 
Cent  Dig.  i  1686;  Dec;  DUH  tfSS.*] 

4.  JnoeiEEKT    (§  740*)— DECBBE— FiRDXKOS— 

EsoiTALS  Without  the  issues. 

Where,  in  a  suit  to  foreclose  a  mortgage, 
the  complaint  allied  that  certain  of  the  de- 
fendants claimed  an  interest  in  the  mortgaged 
premises  but  that  It  was  subsequent  to  the  mort- 
gage, and  such  allegation  was  not  denied,  gnd- 
mgs  that  the  interest  of  two  of  the  defendants 
was  acquired  after  the  firing  of  the  mortgage 
and  a  recital  In  the  decree  to  the  same  effect 
were  without  the  issues,  and  sar^usage;  and 
hence  were  neither  conclusive  against  the  de- 
fendants nor  competent  evidence  against  them 
in  another  action. 

[EH.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1268;  Dec.  Dig.  $  740.*] 

Department  1.  Appeal  from  Sni;»erior 
Court,  LoB  Ang^eB  County;  N.  P.  Conrey, 
Judge. 

Action  by  B.  B.  Wardlow  against  Martha 
T.  Mlddleton  and  others.  Judgment  for  plain- 
tlfC.  and  defendants  appeal.  Affirmed. 


Emmet  H.  WUbwi  and  G.  C  De  Oarmo,  for 
appdlants.   B.  T.  WUUamB,  for  re^Nmdent 

SHAW,  J.  This  1b  an  action  to  foreclose 
a  mortgage  against  Martha  T.  Mlddleton,  as 
the  mortgagor,  and  J.  W.  and  Carrie  V.  Tnck- 
er,  as  Bubsequent  Incumbrancers.  The  com- 
plaint, as  against  the  Tuckers,  made  the  usu- 
al auction  that  they  had  or  claimed  some 
Interest  In  or  claim  to  the  mortgaged  prem- 
ises, but  that  the  same  was  subsequent  and 
subject  to  the  platntUTe  mortgage.  The  de- 
fendant Mlddleton  made  default  The  othet 
defendants,  appellants  here,  filed  a  general 
demurrer  to  the  complaint;  which  demurrer 
being  overruled  they  filed  an  answer  denying, 
for  want  of  Information  and  belief,  the  alle- 
gation of  nonpayment  of  the  mortgage  debt; 
but  not  denying  the  aforesaid  allegation  In 
regard  to  their  own  claims  and  Interests. 
There  was  a  trial  by  the  court,  findings  in 
favor  of  the  plalntUI  and  Judgment  of  fore- 
closure. The  appeal  is  from  the  Judgment; 
the  evidence  belnff  presented  bill  (tf  ex- 
ceptions. 

The  demurrer  to  the  complaint  was  pn^r- 
ly  overruled.  The  allegation  above  men- 
tioned has  been  held  sufficient  In  an  action 
to  foreclose  Hens  in  numerous  decislonB.  Poett 
v.  Steams,  28  Cal.  228;  Hlmmelmann  t. 
Spanagel.  89  Cal.  891;  Anthony  t.  Nye,  80 
Cal.  401 ;  Harnum  t.  Ashmead,  68  Cal.  823, 
9  Pac.  188 ;  Slchler  t.  LooIe,  93  Gal.  608,  29 
Pac.  220.  It  was  sufficient  to  show  that  the 
said  defendants  were  proper  partlSB  to  tbe 
suit  No  other  objection  la  made  to  tSie  But- 
flclency  of  tlie  complaint 

The  findings  state  that  the  interest  of  the 
two  TnclierB  In  the  property  was  acquired 
after  the  giving  of  tbe  mortgage  to  tbe  plain- 
tiff. Tbe  decree  also  contains  recitals  which 
are  the  equivalent  of  findings,  but  which  have 
no  prefer  place  In  Uie  decree,  which  repeat 
the  statement  that  their  interests  in  the  prem- 
ises were  acquired  after  the  giving  of  the 
plaintilTB  mortgage.  It  Is  objected  that  this 
finding  and  recital  Is  not  sustained  by  any 
evidence.  There  Is  no  evidence  on  the  sub- 
ject None  was  necessary ;  the  allegation 
of  the  complaint  thereon  being  admitted  by 
the  pleadings.  The  finding  could  neltfaOT  add 
to  nor  detract  from  its  force.  The  effect  of 
such  an  admission,  where  the  party  by  croes- 
oomplalnt  or  otherwise  does  not  present  any 
prior  claim,  Is  that  the  foreclosure  Judgment 
and  Bale  will  bar  all  liens,  rights,  and  Inter- 
ests acquired  from  the  mortgagor  after  the 
execution  of  the  mortgage,  but  will  not  bar 
rights  or  claims  prior  and  superior  to  the 
mortgage.  McComb  v.  Spangler,  71  Cal.  421, 
12  Pac.  347 ;  Ord  v.  Bartlett,  83  CaL  431,  23 
Pac.  705;  Slchler  v.  Look,  93  Cal.  608,  29, 
Pac.  220.  The  finding  and  recital,  being  out- 
side the  issues,  are  surplusage,  and  are  not 
only  not.  conclusive  npon  tbe  appeUants,  bat 
are  not  competrait  evld»ice  agalnat  tbem  in 
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uy  other  acUoD.   CoSObm  r.  Ony,  164  Gal. 
18S,  97  Faa  142;  Bank  of  Vlsalia  t.  SadUx, 
146  OaL  402,  81  Fac;  S42.  mere  la  no  merit 
In  tlie  appeal. 
The  judgment  la  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  BU>SS,  J 


OH  0*1.  en> 

OASTINO  T.  BITZMAN.    (L.  A.  2,424.) 
<SapreiD»  Goart  of  California.  Nov.  30,  1909.) 

1.  Dauaqes  (I  1S8*>— Pbbsokal  Ihjubt— Fi- 
hasciaj.  Lobs. 

Under  <3t.  Gode,  f  3333,  providliig  that 
plaintiff  may  recover  all  the  damages  proxi- 
matelr  caused  by  the  lojory,  a  petson  Injured 
as  the  result  ot  defendant's  ueghseDce  was  en- 
titled to  recover,  not  only  the  damage  directly 
BOstained  as  a  result  of  the  pain  and  suffering, 
bat  also,  for  the  financial  toss  to  his  business 
from  his  Inabititj  to  attend  thereto,  vitfaoat 
separately  alleging  the  amonnt  of  the  loH  caua- 
ea  bj  each  elemect. 

(Bd.  Note.— For  other  cues,  see  Demagee, 
Cent  Dig.  H  42»-45S;  DeeTDig.  f  1S8.*] 

2.  Daicaoes  (I  143*)-~Pbbsonal  Irjusies— 

AlXBGATIOn. 

lu  an  action  for  personal  iDjories.  a  gen> 
era!  atatentent  of  the  whole  amount  of  the  dam- 
age aostained  will  suffice  where  all  of  the  dam- 
age claimed  Is  the  natural  and  ordinary  effect  of 
the  injuries, 

[EXL  Note.— E\)r  other  cases,  see  Damages, 
Genb  Dig.  |  410;  Dea  Dig.  S  143.*] 

Department  1.  Appeal  from  Superior  Court. 
Iioa  Angelea  Coanty ;  Frank  F.  Oster,  Judge. 

Action  by  O.  Gastlno  against  J.  W.  Ritz- 
man.  Judgment  for  plaintiff  and  defendant 
appeala.  Affirmed. 

Ingall  W.  Bull,  for  appellant  F.  McD. 
Speucer,  for  reejxmdent 

SHAW,  J.  Appeal  from  the  jodgmoit  on 
the  judgment  roll  alone. 

PlalntllC  recovered  damages  for  Injuries  to 
bla  person  caused  by  the  negligence  of  the 
defendant  He  was  thrown  against  a  pile  of 
lumber  m  violently  that  his  arm  was  broken 
and  sprained,  and  his  body  bruised.  The 
complaint  alleged  that  by  reason  of  these  in- 
juries, his  arm  was  for  a  long  time  nseless, 
he  was  made  to  suffer,  he  could  not  sleep, 
waa  not  able  to  work,  and  could  not  attend 
to  hla  hnslnees;  tliat  because  of  this  Inability 
to  attend  to  his  business  "great  waste  and 
damage  has  resulted  and  will  result  to  plaln- 
tiCTs  said  business  and  the  plaintiff  finan- 
cially"; and  that  by  said  Injuries  be  hod 
been  damaged  in  the  sum  of  $3,000.  The  de- 
fendant demurred  on  the  ground  that  the 
complaint  improperly  Joined  an  action  for 
injuries  to  the  person  with  an  action  for  an 
injury  to  property,  and  that  it  was  uncertain 
because  It  did  not  state  how  much  of  the 
damage  was  caused  by  loss  of  business  and 
how  much  by  the  Injury  to  the  plaintiff's 
person. 

The  sole  objection  here  urged  Is  that  this 


demnrrw  was  Improperly  orerruled.  The 
ot^ection  la  iritiio^  merit  The  wbxAe  ot 
the  damage  was  e^iued.  tj  the  bodUy  Injuxy, 
and  It  la  80  allflged.  A  bodily  Injury  may 
canse  Unandal  Umh  reason  of  the  party 
being  lliereby  made  nnable  to  work,  or  to  at- 
tend to  bmdneBB,  aa  mil  as  by  the  pain  and 
distress  he  suffers  therefrom.  The  Injury  to 
die  person  canaes  all  the  damage^  It  may 
all  be  recorexed  In  one  actlmi,  and  tiliera  la 
but  one  cauae  of  action.  All  the  elonaits 
of  damage  moat  be  measured  by  tbe  flnan- 
dal  loss  and  stated  In  terms  of  money.  This 
la  flie  only  r^ratlon  the  law  can  make.  The 
plaintiff  may  z«cov»  all  the  damages  prtKd- 
mately  canrod  by  tibe  Injury  (CIt.  Gode^  i 
8388).  It  Is  not  neeeraary  In  such  a  case  to 
state  a^ratCly  tbe  amonnt  of  the  loss  fbat 
Is  caused  bj  each  timent  of  damage.  A 
general  statement  of  the  whole  amount  of 
damage  will  snfflce  when  all  the  damage 
claimed  la  the  natural  and  ordinary  effect  of 
the  Injuries  alleged.  Sloane  t.  Southern  C. 
B.  Co..  Ill  Gal.  ess,  44  Paa  S20,  82  L.  R.  A. 
193;  Treadwell  v.  Whittler,  80  Gal.  SSO,  22 
Pac.  266,5Ii.R.A.4gS,18Am.St  Rep.  176. 
There  was  no  dalm  made  for  special  dam- 
age to  the  plaintiff's  property,  by  reason  of 
his  Inability  to  attend  to  hla  business.  Con- 
ceding, but  not  decldtng,  that  such  damage 
might  constitute  an  Injury  to  propn^,  al- 
though caused  by  an  Injury  to  tbe  persm, 
It  was  not  here  alleged  and  there  was  no 
misjoinder. 
Tbe  judgment  la  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  8L08S,  J. 


OM  Oal.  A2) 

Ex  parte  BROWN.    (Cr.  1,974.) 
(Supreme  Conrt  of  California.    Dec.  2,  1909.) 

GAICINO  a  721^*)— SlAKEHOLnXBS— CamzHAL 

Responsibiljtt. 

Under  Pen.  Code,  {  S37a,  which  makes  it  a 
crime  to  receive  any  money  bet  or  wagered,  or 
offered  for  the  purpose  of  being  bet  or  wagered, 
by  or  for  any  other  person,  upon  the  result  of 
any  trial  or  contest  of  speed  between  men  or 
beasts,  it  Is  a  crime  to  receive  money  from  an- 
other person  to  hold  the  same  as  a  bet  or  wager 
on  a  proposed  horse  race. 

[Bd.  Note.— For  other  eases,  see  Gaming,  Dec 
Dig.  i  72%.«] 

In  bank.  Application  1^  Charles  Brown 
for  a  writ  of  habeas  corpus  agalnat  Frank 
Bamet  as  sheriff  of  Alameda  county.  Writ 
denied. 

Carroll  Cook,  Henry  Ach,  and  M.  O.  Ohap- 
man,  for  petitions. 

PER  CURIAM.  There  was  evidence  >aA> 
dently  showing,  for  tbe  purpose  of  commit- 
ment for  trial,  that  petitioner  recelred  mtmey 
from  another  person  to  hold  the  same  as  a 
bet  or  wager  on  a  propoeed  horae  race.  This 
was  substantially  the  cha^  made  by  tlw 


•For  other  eases  ■••  sasu  topio  and  seoUon  NUHBHK  la  Dso.  A  Am.  Digs,  un  to  dats^  ft  Rtvortsr  ladssss 


Digitized  by 


Google 


740 


105  PACIFIC  EEPORTBB. 


(OiU. 


complaint  Section  S37a  of  the  Penal  Code 
In  terma  makes  It  a  crime  tor  one  to  receive 
any  money  bet  or  wagered,  or  offered  for  the 
purpose  of  being  bet  or  wagered,  by  or  for 
«Dj  other  person,  upon  the  result  of  any  trial 
or  contest  of  speed  between  men  or  beasts. 
We  do  not  see  why  this  case  does  not  fall 
wtthln  this  inhibition,  nor  do  we  see  any  rsa- 
waa  to  doubt  the  TaUdlty  of  the  law. 
Tlie  application  for  a  writ  la  denied. 

an  oai.  M)  "' 

nNNEL^  T.  FINNBLL  et  aL  (Sac.  1.652.) 
(Supreme  Court  of  California.   Nor.  80,  1900.) 

1.  TiNDOB  AND  Purchases  (S  200*)— Coh- 

BUCT8— Sales — Reconvetance. 

A  father  conveyed  land  to  a  son,  who  snbse- 
auently  reconveyed  it  to  the  father  for  a  speci- 
ned  consideration.  The  bod,  prior  to  the  re- 
conveyance, conclnded  to  sell  the  land,  and  com- 
mnnicated  hia  intention  to  third  persons,  who 
raggested  that  he  sell  to  his  father.  The  third 
persons  anajiged  the  trade,  acting  as  the  son's 
agents,  and  received  a  conunisslou  therefor. 
Held  to  justify  a  finding  that  the  reconveyance 
was  a  safe,  and  not  a  family  settlement 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  S  4^;  Dec  Dig.  {  200.*] 

2l  ^ndob  Ann  Pubohasbb  ^  255*)— Con- 
TBACTS  —  Sales— Vew  dob' 8  Lieh— Cuation 
BY  Statute. 

Civ.  Code.  iS  8046.  8048,  giving  a  vendor  a 
ilea  for  the  unpaid  and  unsecured  price  other- 
wise than  by  the  personal  obligation  of  the 
purchaser,  valid  against  every  one  except  a 
purchaser  in  good  faith  and  for  value,  give  to 
every  vendor  security  for  the  unpaid  price  nn* 
secured  otherwise  than  by  the  personal  obli- 
gation of  the  purchaser,  and  the  lien  may  be 
enforced  so  far,  and  it  can  be  done  without  In- 
jury to  the  rights  of  b<Hia  fide  purchaaeis  or 
incumbrancers  for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  255.*] 

3.  vsrdob  and  pubchaseb  (|  266*)— vxh- 
dob's  Ijen— Waivbb. 

The  right  of  a  vendor  to  enforce  a  Hen 
Is  personal,  and  It  may  be  waived  without  con- 
sideration and  without  writing,  and,  when  once 
waived,  the  right  is  forever  gone. 

[Ed.  Note, — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  713;  Dec.  Dig.  S  266.*j 

4.  Vbndob  and  Pubohaseb  (8  2G6*)— Ven- 
dob's  Lien— Waives. 

Where  a  vendor  does  any  act  manifesting 
•n  intention  not  to  rely  on  his  lien,  such  as 
taking  security  therefor  without  an  ezpresa 

Bcreement  that  he  may  still  have  his  vendor's 
en.  the  lien  does  not  exist 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  718,  733,  734;  Dec. 
Dig.  I  266,*! 

5.  VENDOB   AVD   PnSCHASBB   (f  281*)— Vbn- 

dob's  IjIM- ExunmcB— Bubden  or  Paoor. 
A  vendor's  Hen  Is  presumed  to  exist,  and 
Is  an  Inddent  to  the  transaction  and  sale, 
unless  the  intention  of  the  vendor  that  it  Bhell 
not  exist  is  clearly  manifested  by  his  acts  or 
dedarations,  and  the  burden  of  proof  Is  on  the 
purchaser  or  his  successor  to  show  sudi  Inten- 

tI<»L 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  7»2;  Dec  Dig.  S  281.*] 

6.  VENDOB  and  PnaCHASEB  <|  251*}— Ven- 
oob's  Lien — Creation— Intent  of  Pabties. 

The  act  of  a  vendor  manifesting  an  Inteu' 
tkm  that  his  lien  shall  not  exist  must  be  one 


substantially  Inconsistent  #tth  the  continued 
existence  of  the  lien,  and  Is  not  inferred  from 
the  mere  fact  that  the  parties  may  not  have  con* 
templated  the  assertion  of  the  lloi  In  the  first 
instance,  and  the  secret  intentlini  at  the  vendor 
is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig,  {  624 ;  Dec.  Dig.  |  251.*] 

7.  VeNDOB    and    PUBCHASEB    ({    251*)— VEW- 

Doa's  Lien— Cbeation— Bt  Implication. 
Where,  at  the  time  of  the  conveyance,  It 
was  not  agreed  that  a  vendor's  Hen  should  not 
exist,  and  the  vendor  did  not  waive  the  lien,  the 
lieu  existed. 

[Ed.  Note.— For-  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  624;  Dec  Dig.  |  251.*) 

8.  Vendob  and  Pubchabeb  (I  266*)— Vul- 
dob's  Lien— Waives. 

A  son  conveyed  land  to  Us  father  for  a 
consideration,  a  part  of  which  was  nnsecured, 
except  by  the  father's  note,  which  was  not 
taken  as  a  substitute  for  the  purchase  money. 
The  son  had  no  actual  knowledge  of  the  fa- 
ther's intent  to  mortgage  the  premises  to  third 
persons,  but  the  s<m*a  agents  for  the  parposa 
of  indodng  the  father  to  purchase  knew  <rf  sodi 
intent  ^nie  son  asked  the  father  to  give  a 
mortgage  as  security  for  the  nnpaid  price,  and 
the  father  declined  to  do  so.  Held,  not  to  show 
a  waiver  by  the  son  ol  a  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  I^g.  |  713;  Dec  Dig.  i  260.*] 

9.  Ymwa  aud  Pttbohabkb  (|  2^)— Ybn- 
dob's  Lien— Bona  Fide  Pubchase»-Mo- 

TIOB. 

A  purchaser  of  land  subject  to  a  vendor's 
lien,  with  the  aid  of  dummy  directors  and  stock- 
holders,  formed  a  corporation,  and  conveyed  the 
land  to  the  corporation  and  issued  stock  to  the 
stockholdete. -who  bad  knowledge  of  the  facts. 
Held,  that  the  corporation  was  not  a  bona  fide 

Jiurchaser  without  notice,  but  took  the  land  sub- 
set to  the  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  704;  Dec.  Dig.  I  265.*] 

10.  LlUTTATION  OF  ACTlONB        167*)  — VEM- 

dor'b  Lien— Enfobceubnt— Limitations. 
The  right  of  a  vendor  to  enforce  his  lien 
continues  so  long  as  an  action  may  be  com- 
menced for  the  purchase  money,  ana,  where  a 
note  for  the  price  Is  given,  an  action  to  eoiorcs 
the  lien  may  be-  commenced  at  any  time  before 
an  action  Is  barred  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  653 ;  Dec  Dig.  {  167.*] 

11.  Equity  d  87*)— LAcnES—STATtrrE  or  Lim- 
itations. 

Where  an  express  stetuto  at  limitations  ap- 
plies to  a  suit  in  equity,  mere  delay  to  com- 
mence the  suit  for  a  period  less  than  that  of 
the  statute  does  not  justify  a  dismlBsal  of  the 
action,  hut  there  must  appear,  in  addition  to 
mere  lapse  of  time,  some  circumstance  from 
which  defendant  or  some  other  person  may  be 
prejudiced,  or  there  must  be  such  lapse  of  time 
that  it  may  be  reasonably  supposed  that  such 
prejudice  will  accrue  -It  the  remedy  Is  allowed. 

[Ed.  Note,— For  other  cases,  see  EqvltT,  Cent 
Dig.  Si  242-244;  Dec  Dig.  ||  87.*] 

12.  Equitt  a  87*)— LacBEs- SuTDTB  OF  Ian- 

TTATIONe. 

Where  a  purchaser  conveyed  land,  subject 
to  a  vendor's  hen,  to  a  corporauon,  whose  stock- 
holder knew  that  the  purchase  money  had  not 
been  paid,  mere  delay  in  commencing  suit  to 
enforce  the  lien  until  the  period  prescribed  by 
limitations  was  about  to  expire  did  not  defeat 
the  suit  on  the  ground  of  laches. 

[Ed.  Note^Fw  other  caaes.  see  Equity,  Oent 
Dig.  II  243-244;  Dec  DigrS  87.*] 
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IS.  Vbitdob  xnd  Pubohabxb  _Q  251*)— Yin- 
dor's  Lien  —  Cbeation  —  Knowledoe  bt 
Vendob  of  liiBN  Law. 

That  a  veodor,  at  the  time  of  conveyaDce, 

did  Dot  koow  that  a  vendor's  lien  existed  uoder 

the  law  did  not  aSect  his  right  to  rely  on  the 

lien. 

[Ed.  Note. — For  other  cases,  tee  Vendor  and 
Pnicbaaer.  Cant  Dig.  |  024;  Dec.  Dig.  |  2&1«} 

14.  Veitdob  awd  Pobchabbb  (5  278*)— Vbh- 
DOB's  Lien— Enfobcevgniv-Laches. 

Knowledge  of  a  eubsequent  purchaser  of  the 
facts  whirb  gave  the  orfginal  vendor  a  right 
to  enforce  a  lien  removed  any  prejadice  that 
resulted  from  mere  delay  In  oommenclng  a  aoit 
to  enforce  the  lien. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  777;  Dec.  Dig.  {  278.»] 

In  Bank.  Appeal  from  3ai>erior  Court, 
Tebama  County;  John  F.  Ellison,  Judge. 

Action  by  William  Flnnell  against  John 
Finnell,  Jr.,  as  Administrator  of  John  Fln- 
nell, Sr^  deceased,  and  another.  From  a 
part  of  the  Judgment  for  plaintiff,  and  from 
an  order  denying  a  nev  trial,  defendant  the 
Finnell  Land  Company  appeals.  Affirmed. 

Gbarles  W.  Blsek,  W.  P.  JtAnum,  and  Gar- 
ret, W.  HcStaemey,  for  appellant  Theodore 
A.  BeU  and  B^U  Tork  ft  Bell,  for  respond* 
ent 

ANOElLLOTTi,  J.  This  action  was  brought 
by  plaintiff  on  October  14,  1904.  to  enforce 
an  alleged  vendor's  Hen  upon  4,230 '^acrea  of 
land  In  Tehama  county,  sold  by  plaintiff  to 
John  Finnell,  Sr.,  his  father,  on  October  IS, 
1880,  the  amount  due  on  account  of  the  pur- 
<diaBe  price  being  $92,000,  with  Interest  at  6 
per  cent  per  annum  flrom  October  15,  1902, 
evidenced  by  a  pronilasory  note  gWeo  by 
John  Finnell.  Sr.,  to  plaintUf  October  15. 
1890,  which  by  Its  terms  was  payable  Octo- 
ber 16.  1900.  John  Finnell.  Sr..  having  died 
prior  to  judgment,  the  defendant  John  Fin- 
nell, Jr.,  administrator  of  his  estate,  was 
substituted  In  bis  place  as  defendant  De- 
fendant Finnell  Land  Company,  a  corpora- 
tion, the  present  owner  of  the  land,  was  al- 
leged to  have  acquired  it  from  John  Finnell, 
Sr.,  with  full  knowledge  that  he  bad  not 
paid  to  plaintiff  the  amount  due  on  account 
of  the  purchase  price.  Judgment  went  for 
plaintiff,  directing  the  sale  of  the  land  and 
the  application  of  the  proceeds  to  the  pay- 
ment of  plaintiff's  claim,  aggregating  with 
Interest  $121,180.95  and  costs,  and  also  In 
favor  of  the  Finnell  Land  Company  to  the 
extent  of  providing  that  if  it  pay  the  amount 
due  plaintiff,  or  if  the  land  be  sold  under  tbe 
judgment,  It  be  subrojrated  as  a  Judgment 
creditor  of  the  administrator  of  the  said 
John  Flnnell,  Sr.,  Its  Judgment  being  pay- 
able in  due  course  of  administration,  for  the 
amount  so  paid,  or  for  which  said  land  may 
be  sold.  This  Is  an  appeal  by  the  Flnnell 
Land  Company  from  those  portions  of  the 
Judgment  which  make  the  amount  found 
due  plaintiff  a  lien  on  said  premises,  and  re- 
quire tbe  sale  thereof  to  satisfy  the  same, 


and  also  from  an  order  denying  Its  motion 
for  a  new  trial. 

On  October  15,  1900,  plaintiff  was  the  ab- 
solute owner  In  fee  of  the  land  Involved,  be- 
ing tracts  1,  J,  K,  and  L  of  the  Rancbo  de 
los  Saucos,  according  to  a  sm-vey  and  map 
thereof  made  by  L.  V.  Healey  and  S.  N. 
Eager.  This  land  constituted  a  part  of  15,- 
839.37  acres  which  had  previously  been  ac- 
quired by  John  Finnell,  Sr.  Tbe  4,250  acres 
had  been  conveyed  to  plaintiff  by  John  Fln- 
nell, Sr.,  by  deed  dated  September  17,  1882, 
and  acknowledged  January  17,  1883.  On 
October  15,  1890,  plaintiff,  by  a  good  and 
sufficient  grant  bargain,  and  sale  deed,  sold 
and  conveyed  this  land  to  John  Flnnell,  Sr., 
for  a  consideration  of  $127,500,  and  also  the 
stock  thereon  for  $4,000.  John  Flnnell,  Sr., 
gave  to  plaintiff  bis  check  on  the  James  H. 
Goodman  &  Co.  Bank  of  Napa  for  the  94^- 
000  for  tbe  stock,  and  also  a  check  on  ac- 
count of  the  purchase  price  of  tbe  land  for 
$3,412.80,  both  of  which  checks  were  Indors- 
ed over  to  tbe  bank  by  plaintiff  to  satisfy  an 
indebtedness  due  from  bim.  He  further 
gave  plaintiff  personal  property  of  sufficient 
value  to  make  the  amount  actually  paid  by 
blm  on  account  of  said  purchase  price  $3,- 
.500.  Plaintiff  then  owed  John  Finnell,  Sr., 
$32,000,  evidenced  by  his  notes,  and  these 
notes  bad  been  transferred  by  John  Flnnell, 
Sr.,  to  the  bank,  and  this  Indebtedness  was 
assumed  solely  by  John  Flnnell,  Sr.  This 
left  $92,000  due  on  account  of  tbe  agreed 
purchase  price;  and,  as  the  findings  suffi- 
ciently supported  by  testimony  establish,  not 
In  payment  for  the  iand,  but  purely  to  evi- 
dence tbe  amonnt  still  owing,  John  Flnnell, 
Sr.,  gave  to  plaintiff  his  note  of  October  15. 
1890,  payable  October  15,  1900,  said  note  pro- 
viding for  interest  at  6  per  cent  per  annum, 
payable  annually.  Tbe  Interest  was  paid 
annually  up  to  October  15,  1902.  No  part  of 
tbe  principal  sum  of  $92,000  has  ever  been 
paid,  and  no  part  of  tbe  Interest  accruing 
since  October  15.  1902.  At  the  time  of  the 
transaction  plaintiff  asked  John  Flnnell,  Sr., 
If  he  would  not  give  blm  a  mortgage  to  se- 
cure the  payment  of  the  note;  but  John  Fln- 
nell, Sr..  after  consultation  with  Mr.  George 
E.  Goodman,  president  of  the  bank,  and  fol- 
lowing his  advice,  refused  to  do  so,  and 
plaintiff  never  received  any  security  of  any 
kind  for  the  payment  of  tbe  note.  The  evi- 
dence amply  supports  tbe  conclusion  of  the 
trial  court  to  the  effect  that  the  conveyance 
by  plaintiff  to  John  Flnnell,  Sr.,  was  not 
made  as  a  part  of  a  family  settlement  and 
compromise,  but  that  it  was  an  out  and  out 
sale,  as  fully  so  as  one  made  to  a  stranger 
would  have  been.  Tbe  evidence  shows  that 
plaintiff  had  concluded  to  sell  this  land,  and 
communicated  his  Intention  to  Mr.  Goodman 
and  Mr.  Noyes,  another  officer  of  the  bank. 
Tbe  bank' and  Mr.  Goodman  were  creditors 
of  Flnnell,  Sr.,  In  lanre  amounts,  and  Mr. 
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Goodman  Bnggested  that  plaintiff  bail  better 
Bell  to  bis  fatber,  and  not  "to  any  one  else 
In  tbelr  way,"  bo  be  told  Goodman  and 
Noyes  he  would  do  so  If  they  arranged  It 
but  be  would  not  go  to  his  father  himself 
about  the  matter.  "They  went  ahead  and 
made  the  trade,"  acUng  aa  his  agents,  It 
may  be  conceded,  for  the  purpcwe  of  effect- 
ing a  sale.  PlalntUC  actually  paid  Noyes  a 
commission  of  over  $2,000  for  arranging  the 
sale.  There  was  nothing  to  compel  the  con- 
clusion that  In  tbuB  dealing  with  bis  father 
he  was  simply  surrendering  to  bim  some- 
thing that  had  been  prevloualy  given  to  blm 
by  way  of  a  family  settlement  or  advance, 
in  return  for  the  promise  of  his  fatber  that 
he  should  receive  certala  money  in  lien 
thereof. 

Unless  plaintiff  waived  his  rights  la 
that  behalf,  he  acquired  at  the  time  of  this 
sale  to  bis  father  a  vendor's  lien  on  the 
property  so  conveyed  by  blm,  for  so  much 
of  the  price  as  remained  unpaid  and  unse- 
cured otherwise  than  by  the  personal  obliga- 
tion of  the  buyer,  which  lien  was  valid 
against  every  one  claiming  under  the  buyer 
except  a  purchaser  or  Incumbrancer  In  good 
faith  and  for  value.  Civ.  Code.  tS  3046, 
3048.  Whatever  may  be  said  against  the 
policy  of  allowing  such  a  secret  Hen,  not 
evidenced  by  any  writing  or  public  record, 
our  Legislature  has  seen  fit  to  look  with 
favor  upon  It,  and  to  coutlQue  in  force  the 
old  equity  rules  In  regard  thereto.  As  was 
said  In  Fisher  v.  Shropshire,  147  U.  S.  133, 
143,  13  Sup.  Ct  301,  37  L.  Ed.  109,  the  prin- 
ciple on  which  such  a  Hen  rests  has  been 
held  to  be  that  one  who  gets  the  estate  of 
another  ought  not  In  conscience  to  be  allow- 
ed to  keep  It  without  paying  the  considera- 
tion. Our  law,  recognizing  this  as  a  Just 
principle,  gives  to  every  vendor,  In  the  ven- 
dor's Hen  declared  by  section  3046,  security 
for,  and  a  means  of  enforcing,  payment  of 
the  consideration,  so  far  as  it  can  do  so  with- 
out Injury  to  the  rights  of  bona  flde  pur- 
chasers or  Incumbrancers  for  value.  The 
right  thus  afforded  of  enforcing  payment  of 
the  consideration  against  the  property  con- 
veyed Is  a  personal  one,  and  it  may  be  waiv- 
ed and  relinquished  without  oouslderation, 
and  without  a  writing  (see  Claiborne  v. 
Castle,  98  Cal.  30,  33,  32  Pac.  807),  and,  when 
once  waived,  la  gone  forever.  It  Is  thor- 
oughly settled  that.  If  the  vendor  do  any  act 
manifesting  an  Intention  on  bis  part  not  to 
rely  on  the  Uen  thus  given  by  law  for  the 
payment  of  the  purchase  money,  such  as 
taking  security  therefor,  without  an  express 
agreement  that  be  may  still  have  Ills  ven- 
dor's Uen,  the  lien  wHl  not  exist  Fisher  v. 
Shropshire,  supra;  Avery  v.  Clark,  87  Cal. 
619,  625,  25  Pac.  919,  22  Am.  St  Rep.  272; 
Lee  V.  Murphy,  119  Cal.  364,,  51  Pac.  549, 
gOS,  But  the  Hen  Is  presumed  to  exist,  and 
1b  an  Incident  of  the  transaction  of  sale.  In 
all  cases  unless  the  intention  of  the  vendor 
that  It  shall  not  exist  be  clearly  manifested 
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by  his  acta  or  declaratlona,  and  the  burden 
of  proof  Is  on  the  vendee  or  his  aaccesaora 
to  show  such  Intention.  See  2  Jones  on 
Uena,  (  1064;  Selna  v.  Belna,  125  OaL  857. 
360,  68  Pac.  16,  73  Am.  St  Bep.  47.  The  act 
manifesting  such  an  intention  must  be  one 
BUbstantlaUy  Inconsistent  with  the  con  tinned 
existence  of  the  Uen,  and  cannot  be  inferred 
from  the  mere  fact  that  the  parties  may  not 
have  contemplated  the  assertion  of  the  lien 
In  the  flnt  Instance,  Flsber  t.  Shn^whire^ 
supra. 

The  trial  conrt  found  that  It  la  not  tme 
that  at  the  time  of  the  conveyance,  and  up 
to  shortly  before  the  commencement  of  the 
action,  plaintiff  relied  whoUy  tor  the  pay- 
ment of  the  consideration  on  tbe  personal 
responsibility  of  bis  father,  John  Flnn^,  Sr. 
This  finding  Is  attacked  as  not  being  support- 
ed by  the  evidence;  but  in  view  of  what 
we  have  said,  we  do  not  regard  It  as  a  ma- 
terial finding.  Tbe  question  In  this  connec- 
tion is  not  what  were  the  secret  thoughts 
or  expectations  of  plaintiff  as  to  where  he 
was  to  get  this  purchase  money,  but  whether 
he  had  done  any  act  or  made  any  statement 
that  manifested  his  intention  to  abandon  any 
right  glvoi  him  by  law  to  enforce  bte  claim 
against  the  land,  and  to  look  solely  to  bis 
father  personally  for  payment;  In  other 
words,  had  done  or  said  anything  that  was 
Inconsistent  with  the  retention  of  a  Uen,  and 
amounted  to  a  waiver  thereof.  As  was  said 
in  Moshler  v.  Meek,  80  111.  79,  speaking  of 
such  a  lien,  "this  Uen,  In  equity.  Is  created 
without  the  express  agreement  of  the  par- 
ties, and  even  when  they  do  not  know  that 
such  a  Uen  exists  or  Is  created  by  operation 
of  law."  In  Houston  v.  Di<i£son,  66  Tex.  79, 
1  S.  W.  375,  the  court  after  saying  that  the 
Hen  may  be  waived  by  such  facts  as  show 
that  the  vendor  relies  on  other  security,  or 
relinquishes  his  right  to  the  security  which 
the  law  gives  bim,  said:  "But  the  absence 
of  knowledge  that  tbe  law  gives  him  sach  a 
'.  security,  or  a  mere  secret  Intention  not  to 
claim  it,  does  not  affect  the  right**  See, 
also,  2  Jones  on  Liens,  8  1064. 

It  was  further  found,  substantially,  that 
it  Is  not  true  that  at  tbe  time  of  the  convey- 
ance It  was  understood  and  agreed  that  do 
Uen  existed  or  was  reserved,  and  It  Is  not 
true  that  plaintiff  ever  waived  all  liens 
against  said  land  or  any  part  thereof.  If 
this  finding,  which  is  attacked  by  appellant 
Is  sufficiently  supported  by  evidence.  It  ef- 
fectually disposes  of  aU  claims  to  the  effect 
either  that  a  vendor's  lien  nev»  existed  In 
favor  of  plaintiff,  or  that  there  had  been  a 
waiver  of  any  right  to  a  Uen.  We  are  satis- 
fied that  It  cannot  be  held  here  that  the  flnd- 
tng  Is  not  sufficiently  sustained  by  the  evi- 
dence. Admittedly  there  was  nothing  to  In- 
dicate any  express  agreement  of  the  parties, 
written  or  parol,  relative  to  the  matter,  and 
appellant  is  compelled  to  rely  upon  the  d^ 
cumstances  of  the  transaction  as  showing 
an  agreement  or  understanding  that  no  vea- 
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dor's  \lea  should  exist,  and  tbat  all  right  to 
BQCh  a  lien  should  be  waived.  As  we  bare 
already  said,  the  trial  court  was  fully  Jastl- 
fied  In  finding  that  Oia  transaction  of  October 
10.  1890,  between  plaintiff  and  his  father 
was  not  one  In  the  nature  of  a  family  settle- 
ment and  compromise,  and  also  that  the  note 
was  not  taken  as  a  stibstltate  for  the  pot- 
chase  money,  so  that  whatever  force  mlsbt 
properly  be  given  to  such  a  eircomstancet  If 
fonnd.  Is  a  matter  of  no  concern  here. 

It  is  claimed  tbat  the  evidence  shows  that 
plalntUf  knew  that  his  father  Intended  to 
mwtgage  the  land  to  the  James  H.  Goodman 
A  Co.  Bank  In  order  to  take  ap  plaintiff's 
notes  to  blm,  which  he  had  transferred  to 
such  bank,  which  mortgage  was  In  fact  ex- 
ecuted by  the  father  about  six  months  after- 
ward, and  that  this  knowledge  put  htm  on 
notice  that  the  Intended  ase  of  the  property 
by  the  father  was  such  as  was  absolutely  in- 
consistent with  the  creation  of  a  vendor's 
lien  on  the  property.  Plaintiff  had  no  actual 
knowledge  of  his  father's  intention  to  mort- 
gage this  land,  but  It  Is  claimed  that  the 
knowledge  of  Mr.  Goodman  and  Mr.  Noyes 
In  this  behalf  must  be  imputed  to  him  by 
reason  of  the  fact  that  they  were  bis  agents. 
We  do  not  consider  this  claim  wtll  based 
under  the  circumstances.  They  were  bis 
agents  for  a  very  limited  purpose,  simply 
that  of  inducing  Mr.  Ftnnell  to  purchase  the 
land  from  his  son,  and  they  appear  to  have 
been  Interested  In  accomjdlshtng  this«  not 
atone  on  account  of  plaintiff,  but  principally 
on  account  of  the  bank,  whose  agents  they 
also  were,  so  that  this  property  should  not 
go  Into  the  hands  of  a  stranger,  but  should 
be,  with  the  other  portions  of  the  rancho,  a 
part  of  the  property  of  Finnell,  Sr.,  with 
whom  the  dealings  of  the  bank  were  very 
eortensive,  and  Involved  very  large  snma  of 
money.  The  nnderstandtng  between  them 
aiid  Finnell,  Sr.,  "that  the  land  should  be 
holden  for  the  amount  of  money  that  he 
[plaintiff]  owed,"  evidence  by  the  mortgage 
subsequently  given,  was  one  urged  and  as- 
sented to  by  them  solely  as  agents  of  the 
bank,  and  had  no  connection  whatever  with 
the  subject-matter  of  their  agency  for  plain- 
tiff. The  matter  of  obtaining  the  necessary 
funds  wherewith  to  make  the  purchase  from 
plaintiff  was  a  transaction  wholly  between 
the  purchaser  and  the  bank,  with  which 
plaintiff  had  nothing  whatever  to  do.  -We 
are  satisfied  that  the  knowledge  of  Goodman 
and  Noyes  as  to  the  means  by  which  the 
Indebtedness  doe  the  bank  from  the  pur- 
chase was  to  be  secured  cannot  be  held  to 
indicate  any  assent,  on  the  part  of  plaintiff, 
to  a  waiver  of  any  of  his  rights  in  the  mat- 
tor  of  the  enforcemKit  of  bis  claim  for  the 
balance  of  the  purchase  money.  The  fact 
that  plaintiff  asked  his  father  to  give  a  qiort- 
gage  as  security  for  the  balance  of  the  pur^ 
chase  money,  and  that  his  father  declined  to 
do  so.  certainly  does  not  show  any  dlspoal- , 
tkm  on  plaintUTs  part  to  waive  any  securi- 


ty given  him  by  the  law.  It  shows,  to  the  con- 
trary, that  he  did  desire  to'  obtain,  if  pos- 
sible, a  written  contract  of  security,  and  the 
atmoBt  shown  by  his  subsequent  willingness 
to  convey  without  obtaining  this  Is  that  he 
withdrew  his  demand  for  such  a  contract, 
not  that  he  waived  anything  given  him  by 
the  law.  The  appellant,  Finnell  Land  Com- 
pany, acquired  the  pn^rty  from  John  Fin- 
nell. Sr.,  by  a  deed  dated  May  20,  1900.  and 
has  ever  since  been  the  owner  thereof.  The 
trial  oourt  found  that  It  purchased  the  land 
and  took  the  deed  therefor  "with  the  full 
knowledge  tbat  the  said  John  Finnell,  de- 
ceased, had  not  paid  plaintiff  the  residue  of 
said  purchase  money." 

Ttie  Flnn^  Land  Company  was  organized 
as  a  corporation  under  the.  laws  of  this  state 
on  May  24.  1900,  with  a  capital  stock  of 
$650,000,  divided  Into  8,500  shares  of  the  par 
value  of  $100  each.  The  evidence  quite 
clearly  establishes  that  it  was  formed  at  the 
Instance  of  Mr.  Goodman  and  the  other  offi- 
cers of  the  J.  H.  Goodman  &  Co.  Bank,  to 
which  Finnell,  Sr..  owed  very  large  amounts 
of  money,  aggregating  several  hundred  thou- 
sand dollars,  to  enable  him  and  them  to  more 
readily  control  the  real  property  of  Mr.  Fin- 
nell, of  which  the  land  Involved  here  con- 
stituted a  part,  with  a  view  to  Its  sale  and 
the  settlement  of  the  claims  of  the  bank  and 
Goodman.  The  original  directors  were  John 
Finnell,  who  was  president  of  the  corpora- 
tion, and  four  of  his  sons,  not  including  the 
plaintiff.  On  May  29,  1900,  Finnell,  Sr.,  pro- 
posed in  writing  to  the  directors  to  convey 
to  the  company,  free  of  Incumbrance,  all  of 
his  land,  being  about  1S341  acres,  in  consid- 
eration of  the  Issuance  of  all  of  the  stock, 
6,500  shares,  as  follows :  To  John  Finnell, 
Jr..  10  shares ;  to  James  Finnell,  10  shares ; 
to  Simpson  Finnell,  10  shares ;  to  Bush  Fin- 
nell, 10  shares ,  to  George  K.  Goodman,  2,000 
shares;  and  to  John  Finnell,  Sr.,  4,400 
shares.  This  offer  was  accepted  by  the  di- 
rectors, and  the  deed  was  thereupon  deliver- 
ed and  the  stock  Issued.  It  Is  found,  in  ac- 
cord with  an  allegation  of  appellant's  an- 
swer, that  "all  of  said  persons  to  whom  the 
said  shares  were  Issued  other  than  John 
Finnell.  were  nominal  owners  thereof,  but 
the  beneficial  and  equitable  owner,  and  the 
only  person  having  any  Interest  In  said 
shares,  was  the  said  John  Finnell,  who  own- 
ed the  entire  capital  stock  of  said  coipora- 
tlon,  to  wit,  6,500  shares,  from  May  29, 1900, 
until  October  26,  1900,  when  he  transferred 
said  6,500  shares  as  hereinafter  found."  The 
transfers  of  October  26, 1900.  here  referred  to, 
were  specifically  described  in  subsequent  find- 
ings, being  one  of  4,500  shares,  together  with 
certain  personal  property,  to  the  Jamee  H. 
Goodman  &  Co.  Bank  in  satisfaction  of  an 
Indebtedness  of  f447,742.80  due  said  bank 
from  him,  and  one  of  2,000  shares  and  cer- 
tain iKrsonal  property  to  said  George  B. 
Goodman,  in  satisfaction  of  an  indebtedness 
of  over  $360^000.  On  September  8,  lOOfi,  said 
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George  E.  Goodman  transferred  Ills  2,000 
shares  to  Shnpsoii  FlnDell,  a  brother  of  plain- 
tiff, who  has  ever  since  been  the  owner 
thereof,  and  the  Goodman  Bank  etlU  owns 
the  other  4,000  shares.  The  evidence  shows 
that  each  of  the  directors  of  appellant  other 
than  John  Flnnell,  Br.,  Indodlng  said  Simp- 
son Flnnell,  knew,  at  the  time  of  the  trans- 
action by  which  It  acgalred  the  land,  that 
plaintiff  had  not  been  paid  the  balance  of 
the  purchase  price,  and  that  he  held  the 
note  of  John  Flnnell,  Sr.,  therefor.  The  evi- 
dence further  shows  that  both  George  E. 
Goodman,  Individually,  and  the  James  H. 
Goodman  &  Co.  Bank,  through  Its  president 
and  other  officers,  bad  the  same  knowledge 
through  all  the  proceedings  In  relation  to  the 
formation  of  the  corporation  and  the  trans- 
action by  which  this  property  was  conveyed 
to  appellant,  and  ever  since.  Under  these 
dreumstances  we  do  not  see  how  it  can  be 
doubted  that  the  Flnnell  Land  Company  took 
the  land  from  Flnnell,  Sr.,  with  full  knowl- 
edge that  John  Flnnell,  Sr.,  had  not  paid 
the  plaintiff  the  residue  of  the  purchase 
money.  It  Is  obvlons  that.  If  at  the  time  of 
the  conveyance  the  corporation  was  practi- 
cally simply  John  Flnnell,  Sr.,  as  the  finding 
In  regard  to  the  ownership  of  the  stock  es- 
tablishes, and  that  no  other  person  had  any 
interest  In  the  property  of  the  corporation, 
It  necessarily  had  all  the  knowledge  In  re- 
gard to  the  right  of  plaintiff  that  Flnnell 
had.  This  was  recognized  In  Bang  t.  Brett, 
62  Minn.  4.  63  N.  W.  1067,  cited  by  appellant, 
the  court  saying:  "Or,  If  the  memt>erB  of 
the  corporation  consisted  wholly  of  the  Mer- 
rltts  and  others  having  notice  of  the  exist- 
ence of  plaintiffs  lien.  It  might  be  that  their 
notice  would  be  notice  to  the  corporation." 
But  It  Is  unnecrasary  to  cite  authorities  to 
sustain  this  proposition.  John  Flnnell,  Sr., 
with  the  aid  of  dummy  directors  and  stock- 
holders. Incorporated  himself,  and  conveyed 
the  laud  to  himself  so  incorporated.  If,  by 
reason  of  the.  fact  that  It  was  then  under- 
stood by  him,  Goodman,  and  the  Goodman 
Bank  that  the  stock  was  sabsequently  to  be 
transferred  to  Goodman  and  the  Goodman 
Bank  In  satisfaction  of  his  Indebtedness, 
Goodman  and  the  Goodman  Bank  could  be 
held  to  have  then  had  any  Interest  in  the 
corporation,  the  latter,  as  has  been  said,  had 
the  same  knowledge  In  regard  to  plalntlCTs 
claim  as  bad  Flnnell.  Although  under  these 
circumstances  It  was  not  essential  to  notice 
to  the  corporation  that  the  dummy  directors 
of  appellant  should  have  had  knowledge,  they 
nevertheless  did  have  It  We  know  of  no 
theory  upon  which  It  may  be  held  that  the 
Flnnell  Land  Company,  constituted  as  it  was, 
did  not  take  with  notice  of  plaintiff's  right 
The  trial  court  found  against  appellant's 
claim  that  plaintiff  had  been  guilty  of  laches 
In  falling  to  assert  his  lien  and.  bring  an 
action  to  enforce  the  same  prior  to  October 
14,  1904,  the  date  of  the  commencement  of 
this  action.  We  cannot  hold  that  this  finding 


is  not  sufficiently  sustained  by  the  evidence. 
The  right  of  a  vendor  to  enforce  his  uen 
continues,  unless  waived,  so  long  as  an  ac- 
tion can  be  commenced  for  the  pwchase  mon- 
ey (2  Jones  on  Liens,  {  1064) ;  and,  where  n 
note  for  the  purchase  money  la  given,  pay- 
able at  a  future  day,  an  action  to  enforce 
the  lien  may  be  commenced  at  any  time  be- 
fore the  lapse  of  the  period  wittiln  which  an 
action  can  be  brought  on  the  note  (Califor- 
nia Savings  Bank  v.  Parrlsh,  116  Oal.  254. 
259,  4S  Pac.  73).  This  action  was  conmienced 
within  that  period.  "Where  an  express  stat- 
ute of  limitations  applies  to  a  suit  In  equity, 
mere  delay  to  commence  the  suit  for  a  period 
less  than  that  of  the  statute  of  llmitatlona 
Is  never  a  reason  for  dismissing  the  pro- 
ceeding." Lux  V.  Haggln,  69  Cal.  267.  10 
Pac.  676.  "There  must  appear.  In  addition 
to  mere  lapse  of  time,  some  circumstances 
from  which  the  defendant  or  some  other  pw- 
Bon  may  be  prejudiced,  or  there  must  be 
sudi  lapse  of  time  that  It  may  be  reason- 
ably supposed  that  such  prejudice  will  oc- 
cnr  If  the  remedy  is  allowed."  Cahlll  v. 
Superior  Court,  146  Cal.  42,  47,  78  Pac.  467. 
469.  In  this  case  it  was  affirmatively  made 
to  appear  that  there  could  have  been  no  prej< 
udlce  resulting  to  any  person  by  reason  of 
the  failure  of  plaintiff  to  commence  his  pro- 
ceeding to  enforce  the  Uen  ontll  the  period 
prescribed  by  the  statute  <tf  limitatlonB  was 
about  to  expire.  It  may  be  assumed,  purely 
for  the  purposes  of  this  decision,  that,  as 
against  a  corporation  whose  stock  la  trans- 
ferable  in  the  open  market  and  likely  to  pass 
into  the  hands  of  InnocMit  purchasers,  a  per-- 
son  having  a  mere  vendor's  U&i  against  prop- 
erty held  by  the  corporation  must  assert  his 
claim  promptly,  and  that  any  anreaaonable 
delay  In  asserting  it  will  foreclose  his  right 
If  stock  of  the  corporation  has  been  trans* 
ferred  to  purchasers  In  good  faith  and  with- 
out notice.  But  no  such  condition  confronts 
us  here.  AH  those  who  have  acquired  the 
stock  of  Flnnell,  Sr.,  had  full  knowledge  of 
the  facts  onder  which  plaintiff's  right  to  a 
Hen  exists. 

It  Is  claimed  that  the  trial  court  erred  in 
several  rulings  on  the  admissibility  of  evi- 
dence. The  alleged  error  prindpally  relied 
on  was  the  exclusion  by  the  court  of  cer- 
tain evidence  attempted  to  he  elicited  from 
plaintiff  relative  to  a  conversation  tietween 
him  and  his  brother  Bush  Finnell  In  July  or 
August,  1904,  which  was  two  or  three  months 
before  the  commencement  of  this  action.  The 
proposed  evidence  was  contained  In  the  d^o- 
sitlon  of  plaintiff,  which  bad  hem  taken  for 
the  purposes  of  the  trial,  and.  so  fac  as  nec- 
essary to  be  stated  here,  is  as  follows:  'H). 
Now,  what  was  It  precisely  that  yonr  broth- 
er Bush  told  yon  at  that  time?  A.  Well, 
Bush  and  I  were  talking,  and  I  told  Bush  it 
looked  to  me  like  everything  was  getting 
muddled  up,  and  If  we  did  not  get  It  set- 
tled np  pretty  soon,  there  would  be  noth- 
ing Jett,  and  I  told  Bosh  aboat  this  note 
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Id  fact,  I  gaeea  he  knew  It ;  I  think  all  the 
FfoneU  family  knew  it,  DOtwithstandlng  I 
Dever  said  anything  to  them  about  it  I  ask- 
ed Bush  if  there  was  any  way  for  me  to 
make  myself  whole  or  part  whole.  He  said 
he  knew  no  other  way  except  I  might  bring 
a  vendor's  lien  against  the  land,  and  that 
was  about  all  there  was  said.  Q.  Up  to  that 
time  did  you  know  there  was  such  a  thing 
as  a  vendor's  lien?  A.  No,  air;  knew  noth- 
ing about  it  Q.  That  was  new  to  you?  A. 
That  was  a  new  trick  to  me ;  I  did  not  know 
it"  The  sum  and  substance  of  this  was  that 
plaintiff  did  not  know  that  there  was  such 
a  thing  as  a  rendor'a  lien  at  the  time  of  the 
conveyance  to  his  father,  or  until  shortly 
before  the  commencement  of  this  proceeding. 
We  have  already  seen  that  the  mere  fact 
that  n  vendor  does  not  know  that  the  law 
gives  blm  such  security  cannot  affect  his 
right  Bat  it  is  urged  that  the  proposed  evi- 
dence was  "very  material  additional  evi- 
dence upon  the  question  of  the  intent  of  Wil- 
liam Finnell  in  taking  tiie  $92,000  note  from 
his  father,  to  the  effect  that  he  relied  en- 
tirely upon  the  financial  responsibility  of 
his  father  as  security  for  It  and  that  the 
reconveyance  was  In-  fact  a  family  settlement 
and  compromise,"  and  that  It  went  to  sbow 
that  no  vendor's  lien  was  ever  created.  To 
our  minds  this  evidence  was  In  no  way  ma- 
terial on  tiie  question  of  family  settlranent 
and  compromise.  We  have  already  stated 
our  views  to  the  effect  that  It  was  not  ma- 
terial what  were  the  secret  thoughts  or  ex- 
I)ectatIons  of  plaintiff  as  to  how  he  could  or 
would  collect  this  purchase  money,  or  wheth- 
er he  believed  that  he  could  collect  it  only 
from  his  father  personally,  and  so,  In  his 
own  mind,  relied  entirely  on  hts  father's 
financial  reQionslbillty.  The  law,  not  any 
contract  of  the  parties,  gave  him  the  Uen 
If  the  transfer  of  the  land  to  his  father  was 
an  ordinary  sale,  and  we  do  not  think  that 
the  proposed  evidence  as  to  his  ignorance  of 
the  law  relative  to  a  vendor's  lien  was  such 
as  to  throw  any  light  upon  the  question 
whether  It  was  a  sale,  or  upon  the  question 
whether  he  did  or  said  anything  which  might 
tend  to  show  an  understanding  between  the 
parties  for  a  waiver  of  any  right  given  him 
hy  the  law.  We  cannot  see  that  this  evi- 
dence could  have  affected  In  any  degree  the 
conclusion  of  the  trial  court  upcm  any  ma- 
terial Issne. 

It  Is  urged  that  It  was  error  for  the  court 
to  exclnde  the  testimony  showing  how  plain- 
tiff became  indebted  to  his  father  for  the 
f32,000  which  he  claimed  to  owe  him  at  the 
time  of  his  conveyance  on  October  35,  1890. 
As  to  this  claim,  It  Is  sufficient  to  say  that 
we  are  unable  to  find  that  the  trial  court  ex- 
cluded any  evidence  that  would  have  had 
any  material  bearing  upon  this  question. 

Mr.  F.  E.  Johnston,  an  attorney,  was  al- 
lowed, over  the  objection  of  appellant  "that 


It  is  a  privileged  communication,''  under  sub- 
division 2,  }  1881,  of  the  Code  of  Civil  Pro- 
cedure, to  testify  that  at  a  conversation  that 
occurred  between  himself  and  FlnneU.  Sr., 
and  Mr.  Goodman  at  the  Palace  Hotel  in  San 
Francisco,  shortly  prior  to  the  formation  of 
the  Finnell  Land  Company,  In  which  the 
matter  of  forming  a  corporation  was  "sim- 
ply mentioned  by  one  or  the  other,"  he  was 
asked  whether  It  could  be  done,  and  he  said 
It  could  be  done.  He  further  said  that  he 
was  not  anybody's  attorney  In  the  matter. 
It  is  clear  that  the  objection  made  to  this  ev- 
idence was  properly  overruled. 

The  evidence  showing  knowledge  on  the 
part  of  the  officers  of  the  James  H.  Good- 
man &  Co.  Bank  of  the  facts  giviug  plain- 
tiff a  right  to  enforce  against  the  land  his 
claim  for  the  residue  of  the  purchase  mon^ 
was  admissible,  if  for  no  other  reason,  tor 
the  purpose  of  showing  that  no  prejudice 
could  have  resulted  from  the  delay  of  plain- 
tiff In  commencing  his  proceeding  to- enforce 
bis  lieu,  and  thus  meeting  the  defense  o£ 
laches. 

In  view  of  our  conclusion  .upon  the  mat- 
ters already  discussed,  there  is  no  other  point 
su^ested  in  the  briefs  that  requires  atten- 
tion. 

Those  portions  of  the  Judgment  that  are 
appealed  from,  and  the  ordor  denying  a 
new  trial,  are  afllrmed. 

We  concur:  SHAW.  J.;  SLOSS,  J.;  LORI- 
OAN,  J.i  UHLYIN,  J.;  HENSHAW,  J. 


(156  Cal.  <U) 

GBOOAN  T.  CHAFFEB.  (L  A.  2,054.) 
(Sapraue  Conrt  <tf  California.   Dec:  1,  1900.) 

1.  HOFOFOLIBS  a  8*)— NaTOKK  OF  ''MOHOP- 
OLT." 

A  "monopoly"  exists  where  all,  or  so  near- 
ly all,  of  an  article  of  trade  or  coatmerce  with- 
in a  district  is  brought  within  the  hands  of 
one  man,  or  Bet  of  men,  as  to  practically  luring 
the  handling  or  production  of  the  commodity 
or  thing  within  such  control  to  the  exclusion 
of  the  competition  of  free  traffic  therein. 

[EA.  Note.— For  other  cases,  see  Monopoliss, 
Dec  Dig.  I  &•  , 

For  other  definitionfc  see  Winds  and  Phiases, 
VOL  &  pp.  4570-4573J 

2.  EvinERcx  ({  S*)— JuDioiAi.  NonOB— Mat- 
te K8  OF  COUHON  KNOWLBDOK. 

The  court  most  assume  as  a  matter  of 
common  knowledge  that  persons  may  and  do 
manufacture  pure  oUve  cril  in  considerable  quan- 
tities. 

rEd.  Note.— For  other  cases,  see  SlvIdeBce, 
Cent  Dig.  S  4;  Dec.  Dig.  |  5.*] 

3.  AfONOPOLIKB  (%  17*}— ConTBAOTB  OBUTIITO 

Monopoly. 

A  mannfacturer  of  olive  oil  may  require 
a  retailer  buying  the  same  to  maintain  a  stand- 
ard Belling  price  as  a  means  of  securing  the 
leRitimate  benefits  of  the  reputation  which  the 
product  of  the  maonfactarer  may  hare  attained, 
and  such  a  contract  is  not  invalid  as  tending 
to  create  a  monopoly,  In  the  absence  of  any- 
thing to  sbow  that  the  oil  compriaes  the  whole 
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or  an^  large  proportion  of  the  in  the  market 
supplied  b;  tne  manafacturer. 

[Eld.  Note.—For  other  cases,  see  Monopolies, 
Cent  Dig.  i  13 ;  Dec.  Dig.  ^  17.*] 

<.  HoNOPoi.ii;9  <|  17*)— Skbairt  or  Tiadi 

— Saxb  ot  Goods. 

A  contract  between  a  manufacturer  of  olire 
oil,  having  a  secret  orocess,  and  a  retail  dealer 
thexeiD,  RtipQlatiiig  uiat  the  latter  will  not  sell 
the  oil  for  Um  than  tibe  prltse  fixed  t»  the  mana- 
facturer, fa  not  invalid  aa  In  restraint  of  trade, 
notwithstanding  Civ.  Code,  SS  1073-1675,  pro- 
viding that  every  contract  by  which  any  one 
is  restrained  from  ezerdaing  a  lawful  businesa 
shaJl  b«  void,  etc,  since  the  Code  must  be  con- 
strued in  the  light  Gi  the  rule  that  not  every 
limitation  on  absolute  freedom  of  dealing  is  pro- 
hibited, and  that  the  question  Is  whether,  under 
the  particular  circumataaoes  and  the  particular 
contract.  It  is  or  is  not  unreasonable. 

[Eld.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  S  13;  Dec  Dig.  S  17.*] 

5.  .Monopolies  (|  10*}— Statutes— ApPlica- 

BILITT. 

Where  a  contract  is  not  obncolous  to  St. 
1907,  p.  984,  c  5.S0,  as  amended  by  St.  1909, 
0.  S83.  c  3^  deOning  "trusta,"  the  court  will 
aot  determine  the  question  whether  the  con- 
tract made  prior  to  the  amendment  Is  ob- 
noxious to  the  act  as  originally  enacted. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  f  9 ;  Dec.  Dig.  1  ItX*] 

Beatty,  C.  J.,  diaseatiog. 

In  Bank.  Appeal  from  Saperlor  Court, 
Los  Angeles  Connty ;  Charles  Monroe,  Jadg& 

Action  b7  Charles  A.  Gro{^n  ^Inst  H.  O. 
Ohaffee.  From  a  Judgment  for  defraidant  on 
sustaining  a  demnrm  to  the  complaint, 
plaintiff  ai^eals.  Reversed,  wltli  directions. 

See,  also,  6  Cal.  App.  666,  92  Fac  663. 

Powers  ft  Holland,  for  appellant.  Porter, 
Sutton  ft  Crulcksbank  and  Thomas,  Qerstle, 
FriA  ft  Beedy,  for  respmid^it. 

vmL  CURIAM,  A  Judgment  of  reversal 
having  been  heretofore  rendered  herein,  a 
rehearing  was  ordered.  The  opinion  orig- 
inally filed  was  prepared  by  SIobs,  J.,  and 
re^d,  In  part,  as  follows: 

'•The  plaintiff  appeals  from  a  Judgment 
against  htm,  following  an  order  sustaining 
a  dttnurrer  to  his  amended  complaint  The 
demurrer  Is  based  npon  both  goieral  and 
special  grooi^  On  this  appeal,  however, 
the  respondent  limits  his  argummt  In  sup- 
port of  the  ruling  on  Oie  demurrer  to  the 
ground  that  the  comidalnt  falls  to  state  facts 
sufficient  to  constltnte  a  cause  of  action.  We 
are  sattsfled  that  there  is  no  merit  in  any 
of  the  ottier  specifications,  and  shall  address 
ourselves  to  the  single  proposition  discussed 
by  counseL 

"^e  case  stated  by  the  complaint  Is  this: 
The  plaintiff  has  for  10  years  been  engaged 
In  the  manufactare  and  production  of  pure 
olive  oil  hy  a  process  of  his  own  discovery. 
The  oU  so  produced  Is  sold  and  used  for 
food,  medical  and  commercial  purposes,  and 
plaintiff  has  nctenslvely  advertised  to  the 
public  the  fact  that  he  manufactures  a  pure 


olive  oil,  and  that  sach  <dl  Is  guaranteed  to 
be  pure  and  wholesome.  In  his  advertlsiDg 
the  plalntur  hag  used  crataln  designs  copy- 
righted by  him,  and  these  deslgiu  are  placed 
on  every  twttie  or  package  of  oU  mannfac- 
tured  and  sold  by  him,  as  a  trade-mark.  By 
reason  ot  these  methods  of  advertising  And 
dealing,  the  plalntllTs  oil  has  become  wdl 
known,  and  a  large  quantity  thereof  is  sold 
throughout  the  United  States,  and  more  par- 
ticularly In  the  dty  of  Pasadena,  and  elae- 
wh^e  In  the  county  of  txm  Angeles.  The 
plaintiff  has  affixed  to  every  bottle  pack- 
age of  his  oil  a  notice  stating  that  the  ar- 
ticle 'is  sold  npon  the  condition  tb&t  the 
purchaser, .  If  he  retails  these  goods,  will 
maintain  my  fixed  retail  seUlog  price  on 
them;  and  that^  If  he  wholesales  them,  be 
will  sell  them  subject  to  this  same  oondt- 
tion.*  This  notice  Bpeclfles  the  fixed  retail 
selling  price  as  $1.35  per  half  gallon  can 
and  $2.50  per  gallon  can.  All  persons  buy- 
ing said  olive  oil  agree  not  to  sell  or  deliver 
any  of  it  at  a  price  less  than  that  provided 
for  in  the  notice. 

"The  defendant  is  a  retail  grocer,  engaged 
In  business  In  the  city  of  Pasadena.  He  has 
bought  of  plaintiff  olive  oil  under  the  express 
contract  and  condition  that  the  same  should 
not  be  sold  at  a  price  or  prices  less  than 
those  fixed  by  plaintiff.  He  has,  however, 
ref  lued  to  comply  with  his  contract,  and  sells 
and  offers  for  sale  said  oU  at  the  price  of 
$1.20  per  half  gallon,  and  has  advertised 
snch  offer  by  publication  In  a  newq>aper  and 
by  posters  and  notices  posted  in  the  windows 
of  his  store.  Tbla  conduct  has  been  contin- 
ued by  defendant  notwithstanding  plaintlfTs 
demand  that  he  comply  with  his  contract 
The  complaint  alleges  that  plaintiff  has  sus- 
tained Irreparable  damage,  that  It  Is  Impossi- 
ble to  ascertain  the  damage  sustained  and  to  be 
sustained,  and  that  there  Is  no  adequate  rem- 
edy at  law.  The  prayer  Is  for  an  injunction 
restraining  defendant  from  advertising,  sell- 
ing, or  offering  for  sale  the  oil  at  prices  less 
than  those  fixed  by  the  contract,  and  for 
damages.  In  support  of  the  ruling  sustain- 
ing the  demurrer  It  Is  urged  that  the  con- 
tract relied  on  by  plaintiff  Is  unenforceable 
as  being  in  restraint  of  trade. 

"We  have  here  no  question  of  an  attempt- 
ed monopoly.  'A  monopoly  exists  where  all, 
or  so  nearly  all,  of  an  article  of  trade  or 
commerce  within  a  community  or  district 
Is  brought  wlUiIn  the  hands  of  one  man  or 
set  of  men,  as  to  practically  bring  the  han- 
dling or  production  of  the  commodity  or 
thing  vrlthln  such  control  to  the  exclusion 
of  competition  of  free  trafl3c  therein.  Herri- 
man  V.  Menzles,  116  Gal.  16,  41  Pac.  660,  46 
Pac.  730,  35  L.  B.  A.  818,  66  Am.  8t  Rep. 
81.  ■  It  was  the  tendency  to  create  a  monop- 
oly, thus  defined,  that  was  the  objectionable 
feature  of  the  agreements  declared  Invalid 
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in  such  cases  as  Pacific  Factor  Co.  v.  Adier, 
90  Gal.  117,  27  Pac  86,  25  Am.  St  Rep. 
102;  Mill,  etc.,  Co.  t.  Hares,  76  Cal.  887, 
18  Pac  881,  9  Am.  St  Rep.  211;  Vulcan 
Powder  Co.  r.  Hercules  Powder  Ca,  96  Cal. 
510,  31  Paa  581,  81  Am.  St  Rep.  242.  See, 
also,  CummiDgs  t.  Union  Blue  Stone  Co., 
164  N.  T.  1,  58  N.  E.  1,  79  Am.  St  Rep.  620; 
Cohen  t.  Envelope  Co.,  166  N.  T.  292,  69  N. 
E.  906.  The  contract  here  relied  on  does 
not  relate  to  any  ollre  oil  except  that  manu- 
factured by  plaintiff.  There  is  no  sugges- 
tion that  this  comprises  all,  or  any  large 
proportion,  of  the  olive  oil  manufact,ured 
or  sold  in  the  market  supplied  by  plaintiff. 
WbUe  plaintiff  alleges  that  he  manufactures 
oil  by  a  process  <tf  liis  own  discovery,  there 
la  nothing  ezdualTe  In  the  product  result- 
ing from  ttda  process.  All  that  he  claims 
for  bis  oil  is  tbat  It  la  pore  and  wholesome. 
The  court  must  assume,  as  a  matter  of  com- 
mon knowledge  that  otiioi  may  and  do  man- 
oC^ctore  pnte  olive  oa  In  eonslderable  quan- 
UUes. 

"Under  these  drcnm stances  we  see  no 
reason  why  the  contract  alleged  plaintiff 
ahonld  ni^  as  between  the  parties  to  it,  be 
held  to  be  Talid.  It  violates  no  ranon  of  pub- 
lic policy.  By  its  terms  the  buyer  is  not  vn- 
clnded  from  engaging  in  any  lawful  trade. 
He  may  sell  other  olive  oil  at  any  price  and 
on  any  conditions  satisfiictory  to  him.  The 
producer  was,  In  the  first  instance,  under  no 
obligation  to  sell  his  <dl,  and  when  he  did 
e^  it  bad  the  right  to  exact,  as  part  of  the 
consideration  for  the  sale,  a  premise  by  the 
punAaau  that  he  would  not  sell  it  at  less 
than  a  stipulated  price.  Then  is  nothing  ei- 
ther nnreasonable  or  unlawful  in  the  effort 
1^  a  manufacturer  to  maintain  a  standard 
price  for  his  goods.  It  is  simply  a  means  of 
securing  the  Intimate  benefits  of  the  repu- 
tation which  his  product  may  have  attained. 
Contracts  similar  to  the  one  under  discus- 
sion have  been  considered  in  a  nnmber  of 
cases,  and  have  generally  been  upheld  where, 
as  here,  they  bad  no  tendency  to  create  a 
monopoly.  Fowie  Park,  131  U.  S.  ^  9 
Snp.  Ot.  658,  33  L.  Ed.  67;  Bement  v.  Na- 
tional Harrow  Co.,  186  U.  S.  70.  22  Sup.  Ct 
747,  46  L.  Ed.  1058 ;  Part  &  Sons  Co.  v.  Na- 
tional Dru^iBts'  Association,  175  N.  T.  1. 
67  N.  E.  136,  62  U  Bi.  A.  632,  96  Am.  St 
Rep.  678;  Garst  v.  Harris,  177  Mass.  72,  58 
N.  B.  174 ;  Dr.  Miles  Med.  Co.  v.  Goldthwalte 
<a  O.)  183  Fed.  794;  Dr.  Miles  Med.  Co.  v. 
Piatt  fa  C.)  142  Fed.  606;  Dr.  Miles  Med. 
Oo.  T.  Jaynes  Drug  Co.  (O.  O.)  149  Fed.  838 ; 
Walsh  V,  Dwight,  40  App.  DlT.  513,  58  N.  Y. 
Supp.  9L  Many  of  these  decisions,  It  Is  true, 
deal  with  contracts  concerning  the  sale  of 
patorted  or  proprietary  articles,  and  are 
based,  to  some  extent,  npon  the  principle 
that  a  monopoly  right  is  Inherent  In  a  patent 
or  In  en  article  produced  according  to  a  form- 
ula known  <HUy  to  Its  mannfacturer.  It  has 
been  questioned  irtietner  the  fact  that  an  aiv 


tlcle  Is  produced  nnder  a  secret  formula  lf> 
of  any  Importance  in  determining  the  validi- 
ty of  contracts  regulating  Its  sale.  Hartman 
v.  John  D.  Park  &  Sons  Co.  (C.  C.)  145  Fed. 
358;  B.  C,  on  appeal,  John  D.  Park  &  Sons 
Co.  T.  Hartman,  153  Fed.  24,  82  U  C.  A.  158, 
12  li.  R.  A.  (N.  S.)  135.  However  this  may 
be,  we  are  cited  to  no  case  which  holds  that 
a  contract  like  the  one  at  bar  Is  invalid  as 
between  the  parties  to  It,  whether  it  deals 
with  an  article  produced  under  patent  or 
secret  formula  or  one  that  may  be  produced 
by  any  one.  The  tendency  of  the  modem  de- 
cisions has  been  to  view  with  greater  liberal- 
ity contracts  claimed  to  be  Is  restraint  of 
trade.  It  Is  not  every  limitation  on  absolute 
freedom  of  dealing  that  Is  prohibited.  As  is 
said  by  the  Supreme  Court  of  the  United 
States  In  Gibbs  r.  Consolidated  Gas  Co.,  130 
U.  S.  396,  409,  9  Snp.  Ct  553,  557,  32  L.  Ed. 
979:  'Public  welfare  is  first  considered,  and 
If  It  be  not  InTolved,  and  the  restraint  npon 
one  party  Is  not  greater  than  protection  to 
the  other  requires,  the  contract  may  be  sus- 
tained. The  question  is  whether,  under  the 
particular  circumstances  of  the  case,  and 
the  nature  of  the  particular  craitract  InvolT* 
ed  In  it,  the  contract  is,  or  Is  not;  unreason- 
able.' So  in  Peoplei's  Gaslight  Oo.  t.  Chica- 
go Oasll^t  Ca,  20  111.  App.  the  court 
says:  The  tendency  of  tue  courts  Is  to  re- 
gsrd  contracts  tai  partial  restraint  of  compe- 
tition with  less  disfavor  than  formerly,  and 
the  strictness  <^  the  ancient  rule  has  been 
greatly  modified  by  the  modem  decisions.' 
Many  decisions  announcing  views  afanllar  to 
those  declared  In  these  quotations  are  <lted 
with  api»«val  by  this  court  in  Herriman  t. 
Moizles,  supra,  and  it  must  be  taken  to 
be  setUed  that  the  sections  of  GIt.  Code.  H 
1678,  1674,  IfftS,  relating  to  contracts  in  re- 
straint of  trade,  are  to  be  oonstnied  in.  the 
light  of  ttiese  principles.  Herriman  t.  Moi- 
zles,  UB  OaL  16;  44  Pac  660,  46  Paa  m 
35  L.  B.  A.  818,  66  Am.  St  Rep.  81.  In 
Smith  T.  S.  F.  ft  N.  P.  By.  Co^  lis  OaL  684, 
604,  47  Pac.  682,  588,  85  L.  R.  A.  809,  66  Am. 
St  Bep.  119,  this  court  said:  The  role  in- 
validating Gimtracts  In  restraint  of  trade  does 
not  include  every  confaract  of  an  Indlvidnal 
by  which  his  ri^t  to  dispose  of  his  proper^ 
ty  Is  limited  <w  restrained.  Section  1678  of 
the  OIvU  Code  makes  void  every  contract 
by  which  one  is  restrained  from  "exercislDg 
a  lawful  profession,  trade  or  business."  ex- 
cept In  certain  instances.  But  this  is  far 
different  from  a  contract  limiting  his  right 
to  dispose  of  a  particular  piece  of  property, 
except  upon  certain  conditions.  As  the  own- 
er of  property  has  the  right  to  withhold  It 
from  sale,  he -can  also,  at  the  time  of  Its 
sale,  impose  conditions  upon  Its  use  without 
violating  any  mle  of  public  policy.  •  •  •  ■ 
"The  necessary  result  of  what  we  have 
said  Is  that  the  complaint  must  be  held  snffl- 
cloat  It  Is  alleged  that  the  defendant  bought 
oil  nnder  an  express  agre«Dttit  that  ho  woaSd 
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not  sell  It  at  lees  than  given  prices,  and  that 
be  had  sold  and  threatened  to  sell  it  at  less 
than  such  prices.  This  is  a  violation  of 
plaintiff's  rights  under  his  contract.  Wheth- 
er this  contract  could  be  enforced  against 
persons  who  might  come  Into  possession  of 
plaintiff's  oil,  with  notice  of  the  restriction 
Imposed  bj  him  on  its  sale,  but  without  hav- 
ing made  any  direct  agreanoit  to  respect 
Bucb  restriction,  la  a  qnestlon  not  here  pre- 
sented. See  Garst  T.  Hall  ft  Lyon  Ca,  179 
Uass.  689,  61  N.  B.  218;  55  li.  B.  A.  eSl." 

Hie  rehearing  wall  ordered  to  enable  the 
court  to  give  further  consideration  to  the 
views  of  the  United  States  Circuit  Court  of 
Api>eal8  for  the  Sixth  Circuit,  as  declared 
la  Park  &  Sons  Ca  t.  Bartman,  153  Fed. 
S4,  82  a  a  A.  158,  12  L.  B.  A.  (N.  S.)  183, 
and  restated  In  Miles  Med.  Co.  r.  Park  & 
SonsCo.,  161Fed.803.90aCLA.579.  Judge 
Lurton  was  the  antiior  of  each  of  these  opin- 
ions. The  first  contains  a  very  elaborate  and 
learned  discussion  of  the  law  governing  some 
of  the  questions  involved.  It  may  be  said 
that  neither  of  these  cases  involved  the  ques- 
tion here  presented;  1  e.,  the  enforceability, 
as  between  the  parties,  of  a  contract  of  the 
kind  here  shown.  The  corporation  complain- 
ant in  each  Instance  sought  to  obtain  re- 
lief against  persons  who  had  entered  Into 
no  contractual  relation  with  it  It  must, 
however,  be  confessed  that  the  views  there 
expressed  upon  the  general  question  of  the 
validity  of  a  srstem,  of  contracts  like  that 
here  involved  Is  opposed  to  what  was  de- 
clared by  UB  in  our  opinion.  Moat  of  the 
cases  cited  by  us  in  our  (pinion  heretofore 
filed  are  reviewed  by  Judge  Lurton  In  Park 
T.  Hartman  and  are  either  disapproved  or 
sought  to  be  distinguished.  It  does  not  ap- 
pear to  us,  however,  that  the  attempt  to  die- 
tlnguisb  has  in  all  Instances  been  entirely 
successful,  and,  notwithstanding  the  great 
respect  entertained  by  us  for  so  able  and 
learned  a  court  as  that  which  decided  the 
cases  of  Park  t.  Hartman  and  Miles  v.  Pai^, 
we  must  ronaln  of  the  opinion  that  the  ctm- 
cluslon  there  reached,  so  far  as  It  is  applica- 
ble to  the  case  before  ns,  is  contrary  to  the 
weight  of  authority. 

In  our  former  opinion  something  was  said 
about  the  ^Eect  upon  this  lltlgatlra  of  the 
so-called  Cartwrlght  act  (St  1907,  p.  iBi,  c. 
U8ff),  which  had  been  enacted  after  the  date 
of  this  appeaL  That  statute  has  recently 
been  amended.  St  1009,  p.  583,  c.  3C2.  The 
consUtutionallty  of  the  ammdlng  act  Is  not 
htxe  questioned,  nor  la  it  suggested  that  the 
contract  relied  on  appears,  on  the  face  of  the 
complaint,  to  be  obnoxious  to  the  terms  of 
the  law  as  It  now  stands.  Whether  or  not 
a  defoise  to  the  action  could  be  based  on  the 
Cartwrlght  act  is  a  qnestlon  not  now  before 
UB.  At  the  present  time,  and  on  the  record 
and  argument  here  presented,  there  Is  no  oc- 


casion to  discuss  the  construction  or  appllca- 
bUIty  of  the  statute. 

The  judgment  Is  reversed,  with  directions 
to  the  superior  court  to  overrule  the  Heamv- 
rer,  granting  leave  to  the  defendant  to  an- 
swer. 

BEATTT.  aJ.  I  . dissent 


(IM  C«l.  CtT) 

HUDSON  et  aL  T.  DAILEHT  et  aL    (L.  A. 
2,234.) 

(Supreme  Court  of  California.   De&  1,  1909.) 

1.  Watebs  AMD  Wateb  COUBaBS  Q  155*)  — 
PABTmoN  or  Land  —  Watbb  rights.  — 

RiOHTS  OP  PUBCHASBBS. 

The  owners  o£  a  ranch  execnted  a  partition 
deed  containing  a  covenant  that,  notwltbstand- 
isg  the  partition,  the  rights  to  use  of  the  water 
of  a  creek  flowing  into  the  ranch  or  lislng 
thereon  shoald  remain  as  theretofore  held,  in 
equal  shares,  field,  that  inch  covenant  was 
ineffective  between  pnrchesers  of  different  tracts 
from  the  same  original  owner,  but  was  only 
available  as  between  purchasers  claiming  title 
from  the  different  original  holders. 

[E3d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  166;  Dec  Dig.  S 
155.*] 

2.  Watbbs  and  Watbb  Cocbses  (I  165*)— 
Watib  Riasra— Govekants— NoNoozmau- 
ous  LaNira. 

A  covenant  In  a  partition  deed  that  the 
owners  of  the  entire  property  should  continue  to 
use  the  waters  of  a  stream  in  eqnal  shares,  as 
theretofore,  did  not  necessarily  secure  xaj  ripar- 
ian rights  to  subsequent  grantees  of  the  liud 
not  contiguous  to  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  166;  Dec.  Dig. 
i  155.*] 

3.  Waters  and  Wateb  Courses  a  155*)— 
RiPABiAiT  Riqhts— Division  of  Land. 

A  subsequent  conveyance  by  one  of  the 
original  owners  of  ripavian  land  of  a  part  there- 
of not  abutting  on  the  creek  would  not  conve; 
an;  riparian  rights,  unless  so  provided  In  the 
conveyance,  or  unless  the  circumstances  were 
such  OS  to  show  that  the  parties  so  Intended, 
or  such  as  to  raise  an  estoppel. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  168 ;  Dec.  Dig.  I 
155.*1 

4.  Waters  and  Wateb  Courses  (8  155*)— 
NoNRiPABiAH  Land. 

Where  a  tract  of  land  conveyed  was  not 
contiguous  to  a  stream  and  had  never  received 
water  therefrom,  and  there  were  no  ditches 
leading  to  it  from  the  stream  at  the  time  of 
the  conveyance,  nor  other  conditions  indicating 
an  intention  that  it  should  continue  to  have 
riparian  rights,  notwithstanding  its  want  of 
access  to  the  stream,  the  fact  that  it  was  part 
of  a  ranch  to  which  riparian  rights  bad  extend- 
ed while  the  ownership  was  continuous  from  it 
to  the  iMinks  of  the  stream  would  not  preserve 
such  right  to  the  severed  tract 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  166;  Dec.  Dig.  { 
155.*] 

6.  Waters  and  Wateb  Oovbsbs  <{  101*)^ 
Percolatino  Waters  —  Riohib  or  Land- 
owners—Reasonable Use. 

Where  two  or  more  persons  own  different 
tracts  underlaid  by  porous  material  extending 
to  and  communicating  with  them  ail.  which  is 
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■atnrated  with  water  moTlng  with  more  or  less 
freedom  therein,  each  has  a  common  and  cor- 
relative right  to  the  water  on  bis  land  to  the 
fall  extent  of  his  needs,  if  the  common  supplj' 
is  saflBcient,  and  to  the  extent  of  a  reasonable 
■bare,  if  the  supply  is  insufficient  for  all. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  HO;  Dec.  Dig.  § 
101.*] 

6.  Waters  akd  Watkb  CotntsEs  (J  107*)— 

PBBCOLATINO  WATERS— UN BEABON ABLE  U8B 

— BuBDBN  or  PBOOr. 

Where  defendants  di%w  percolatmg  waters 
for  use  on  their  own  land  from  underlying  por- 
OQs  material,  to  plaintiffs  alleged  injur;,  tbe 
burden  was  on  plaintiff  to  show  that  tM  amonnt 
taken  b;  defendants  exceeds  tlieir  reaaonable 
■bare  of  the  waters  available. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f§  116,  117;  Dec. 
Dig.  S  107.»] 

7.  WATEK9  AKD  WATEB  COUHSES  (|  101*)— 
SDBTERRANBAR  WATBBS— WATBES  FEEDINa 

A  Stream— RiPABJAN  Biohis. 

Where  waters  in  an  underground  stratum 
are  in  such  immediate  connection  with  the  sur- 
face stream  as  to  make  them  part  of  tbe  itream, 
defendants'  land  overlying  the  water  ii  riparian 
to  tbe  stream  and  entitled  to  riparian  r^cbts 
with  reference  to  such  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  110;  Dec.  Dig. 
101.  •] 

8.  Watebs  AMD  Watbb  Oottbsbs  (I  151*)— 

SUBTBBBANBAN  WaTEBS— AdVBBSE  UsB. 
Where    lubterranean    waters  constituted 
part  of  a  stream,  tbe  owners  of  land  overlying 
mch  waters  would  not  lose  their  light  to  a  rea- 
sonable share  thereof  by  mere  nonnaer. 

[Bd.  Note.— For  other  caww,  aee  Watexa  and 
Water  Conxwi,  Cent.  Dig.  I  1S5;  Dec.  Dig. 
1 151.'] 

9.  Watebs  awd  Water  Coueseh  (%  146*)— 
Subterranean  Watebs  —  Watebs  or 
Streau— Advebsb  Use. 

Where  subterranean  waters  conatitnted  part 
of  a  stream,  plaintiff's  use  of  tbe  water,  after 
it  had  passed  through  defendant's  lands  over- 
lying the  water  and  had  become  part  of  the 
siiixace  stream,  would  not  constitute  a  trespass 
on  defendant's  pro[>erty,  and  hence  would  not 
be  adverse  to  them  so  as  to  constitute  tbe  found- 
ation of  a  title  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  163;  Dec.  Dig.  i 
146.*] 

la  Waters  ahd  Watkb  Covrsbb  n  lOS*)— 
FEBCOLATxna  Waters— Bights  or  Land- 

OWNEBS. 

A  landowner  is  entitled  to  a  reasonable  use 
•f  percolating  waters  therein,  though  It  may  be 
moving  through  his  land  into  that  of  his  neigh- 
bor, and  though  hie  use  may  prevent  it  from 
entering  his  neighbor's  land,  or  draw  It  there- 
from ;  and  this  whether  tbe  percolating  waters 
feed  a  stream  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  113 ;  Dec  Dig.  S 
lOB.*] 

11.  Waters  and  Water  Courses  (|  137*)— 
Right  to  Use— Adverse  Use. 

Defendant,  having  diverted  tbe  waters  of  a 
creek  adversely  to  plaintiff  under  claim  of  right, 
and  used  the  same  on  his  land  for  many  years, 
more  than  five  years  before  action,  sunk  several 
wells  in  the  bed  of  the  stream,  from  three  of 
which  water,  to  the  quantity  to  which  be  bad 
previously  obtained  tbe  right  of  adverse  use, 
was  obtained.  Plaintiff  baa  knowledge  of  such 
nse,  and  knew  tnat  tbe  flow  in  tiie  cre^  Imme- 


diately decreased,  and  by  reasonable  inquiry 
could  have  ascertained  that  the  decrease  was 
caused  by  tbe  wells.  Held,  that  plaiatiffs  right 
to  object  to  defendant's  nse  of  tlie  wells  was 
barred  by  limitations. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Counws.  Coit  Dig.  |  149;  Dec.  Dig.  S 
137.*] 

12.  Watebs  ahd  Water  Courses  (8  107*)— 
subtrrraheah  waters— i njuhct  ion— na- 
ture of  injitrt. 

Where  complainant  introduced  no  evidence 
as  to  the  quantity  of  water  discharged  from  a 
single  well  claimed  to  have  been  sunk  in  a 
stream  by  defendant  without  right,  she  was 
not  entitled  to  an  injuuction.  nnder  tbe  rule 
that  to  obtain  such  relief  complainant  must 
show  a  substantial  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coorsea,  Cent  Dig.  {  117;  Dec.  Dig. 
i  107.*] 

18.  Watbrs  and  Waxes  Coubsbs  <S  146*>~ 

DiTEEraoH— Weua— Laohxb. 

Where  defendants  bad  been  In  tbe  nse  of 
wells  alleged  to  constitute  a  diversion  of  the 
waters  of  a  stream,  to  a  part  of  which  com- 
plainant waa  entitled,  for  more  than  five  years, 
complainant's  soit  to  reattain  mslntensnes 
of  ttie  wells  was  barred  by  laches. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  1S3;  Dec  Dig. 
S  146.  •! 

14.  Nuisance  (}  73*)- Uncapped  Artesian 
Wells  —  Pbtvatb  Injubt  —  Poblio  Nui- 
banob— Limitations. 

Where  plaintiff's  right  to  restrain  tbe  main- 
tenance of  certain  artesian  wells  in  a  water 
course  alleged  to  constitute  a  diversion  of  tbe 
flow,  to  which  plaintiff  was  entitled,  was  barred 
by  limitations,  the  fact  that  defendant  left 
the  wells  uncapped,  in  violation  of  St  1877-78, 
p.  195,  c  153,  and  thereby  created  a  common 
nuisance,  did  not  relieve  plaintiff  of  tbe  bar  of 
the  statute;  plaintiff's  rljAt  of  action  for  spe- 
cial injury  caused  by  a  pobUe  nuisance  being 
barred  in  the  same  manner  aa  similar  actions, 
though  the  public's  right  to  abate  tbe  nuisance 
was  not  barred. 

[¥3i.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  I  172;  Dec  Dig.  8  73.*] 

15.  Nuisance  (!  72*>— Special  Injubt— Ar- 
tesian Wells— Uhoapped  Wells— Waste. 

That  certain  artesian  wells  in  a  water 
course  were  left  uncapped.  In  violation  of  St 
1877-78,  p.  195,  c.  153,  did  not  constitute  a 
special  Injury  to  plaintiff  entitled  to  water  from 
the  stream,  where  the  water  from  the  wells  did 
not  go  to  waste  during  the  irrigation  season. 

[Ed.  Note.-— For  other  cases,  see  NulBance, 
Cent  Dig.  H  164-169;  Dea  Dig.  f  72.*] 

16.  Waters  and  Water  Coubbeb  (i  146*)— 
Diversion- Limitations. 

Where  the  effect  of  certain  artesian  wells 
in  a  water  course  was  perceptible  at  a  dam 
near  plaintiff's  point  of  diversion  immediately 
after,  the  wells  were  constructed,  and  plaintiff 
had  knowledge  of  the  flow  and  use  of  the  wells 
by  the  owner  from  tbe  beginning,  limitatioiu 
started  to  run  against  her  from  that  time. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  153;  Dec.  Dig.  { 
146.*] 

Id  Bank.  Appeal  from  Superior  Court,  Iios 
Angeles  County ;  Cbarles  Monroe,  Judge. 

Action  by  Victoria  Hudson  and  others 
against  Ella  M.  Dall^  and  ottkers.  From  a 
Jnd^mt  In  favor  of  defmdants  and  from  an 
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order  denying  plaintifPs  motion  for  a  new 
trial,  they  appeaL  Affirmed. 

Haw,  Garrett  ft  Dtmnlgan,  for  appellantn. 
Hunaaker  &  Brltt,  Jobn  D.  Pope,  and  Ward 
Caiapman,  for  respondents. 

SHAW,  J.  The  plaintiff  Victoria  Budaon 
.«U%es:  lliat  ahe  la  tbe  owner  of  760  acres 
et  land  In  the  Rancho  de  la  Pumte,  that  said 
(and  iB  riparian  to  a  stream  of  water  known 
M  "San  Jose  creek"  and  la  entitled  to  ri- 
parian rights  therein,  and  to  receive  of  its 
waters  tor  nse  thereon  a  flow  of  250  miner's 
Inches  of  water;  that  the  water  of  said 
stream  Is  directly  supplied  to  It  from  the 
Mtnrated  soils  and  gravels  of  the  vaUey 
through  which  it  rnns;  that  the  defendants 
have  bored  a  number  of  wells  in  said  valley 
from  which,  some  by  artesian  pressure  ahd 
dome  by  pumps,  but  all  without  right,  they 
obtain  large  quantities  of  the  waters  which 
feed  said  creek  and  appropriate  the  same  to 
thrit  own  use,  thereby  depleting  the  stream 
flowing  In  the  creek  to  the  extent  of  300 
miner's  inches,  and  depriving  the  plaintiff  of 
the  waters  thereof;  and  that  they  claim  the 
rl^t  to  continue  this  nse  of  the  waters  ly- 
ing beneath  their  lands.  She  praya  for  a  de- 
cree quieting  her  title  to  250  miner's  Inches 
of  water  of  the  creek,  and  raijolnlng  the  de- 
fendants from  pumping  and  using  the  water 
of  said  wells  to  an  extent  that  will  prevent  a 
sufficient  flow  of  water  In  said  creek  to  sup- 
ply her  with  said  quantity  therefrom.  The 
plaintiff  J.  W.  Bttdson  Is  the  hnsband  of 
Victoria,  and  has  no  interest  In  the  suit  In 
this  opinion,  when  we  mention  the  plaintiff, 
we  refer  to  Victoria.  The  answer  denies 
many  of  the  material  allegations  of  the  com- 
plaint Def»idant  Cnrrler  answers  separate- 
ly, making  the  additional  defense  tnat  the 
plaintiffs'  action  Is  barred  by  the  statute  of 
limitations.  The  action  was  begun  on  Novem- 
ber 30,  1904.  The  findings  are  very  foil  and 
elaborate.  The  conclusion  of  law  and  Judg- 
ment was  that  the  plaintiffs  take  notblng  by 
the  salt  A  motion  for  a  new  trial  was  de- 
nied. The  plaintiffs  appeal  from  the  Judg- 
ment and  order. 

The  appellant  urges  that  tbe  flndlugs  of 
the  court  are,  in  many  particulars,  contrary 
to  the  evidence.  We  do  not  find  It  necessary 
to  consider  all  of  these  speclflcatlons  in  de- 
tail. We  are  of  the  opinion  that,  upon  a 
proper  view  of  the  case  as  presented  Ih  the 
court  below,  all  the  flndlugs  that  are  neces- 
sary to  support  -the  Jn^cment  are  sustained 
by  the  evidence. 

San  Jose  creek,  in  its  original  natural  state, 
had  its  origin  In  the  Sierra  Madre  mountains, 
from  whence  It  then  flowed  on  the  surface 
of  the  ground  through  the  plain  upon  which 
the  city  of  Pomona  is  now  situated  and  to  and 
through  the  San  Jose  vall^.  For  many 
yean,  howev^,  owing  to  the  diversion  and 
nw  of  the  water  In  Pomona  and  vicinity, 
than  has  been  no  surface  stream  In  the 
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channel  fihHn  Its  emboochnre  flnm  tha  mom- 
talna  down  to  the  upper  part  ot  tbe  Ban 
Jose  vall^,  at  vhldb  point  the  stream 
again  appeared  on  tbe  snrfaoe  and  flowed 
down  to  tiie  lands  of  the  parties  here  con- 
cerned. It  Is  the  theory  of  the  plaintiff 
that  the  greater  pert  of  the  wator  ct  the 
stream,  thns  rising  In  tbe  vall^.  Is  composed 
of  water  whlcb  comes  fftim  tbe  mountain 
streams  and  sli^  into  tbe  nndex lyli^  porous 
strata  extending  from  the  fimt  of  the  moun- 
tains to  and  into  the  San  Jose  vaUey  and 
under  the  lands  of  the  defendants,  and  which, 
owing  to  tbe  narrowing  of  said  Talley  at  Its 
upper  Old  and  tbe  consequent  devattam  of 
the  water  i^ne  at  that  point,  rises  to  toe 
surface  and  flows  in  the  depresslm  constitut* 
ing  the  diannd  of  the  creek.  Accepting  this 
as  correct,  toe  defttidants  dalm  that  toe 
plaintiff  has  shown  no  legal  injury*  no  inva- 
sion of  her  rights,  and  no  ground  for  relief. 
The  evldmce  shows  toat  her  toeory  Is  cor- 
rect in  the  main.  Some  of  tbe  water,  tons 
percolating  toroogfa  toe  underlying  strata, 
comes  from  rainfall  upon  the  adjac«it  hills 
and  upon  the  valley  Itself  and  toe  plain  above 
in  toe  vicinity  of  Pomona ;  but  this  fact  does 
not  affect  toe  rdatlve  rights  of  toe  parties 
to  the  vrater. 

There  Is  a  finding  to  toe  effect  tliat  toe 
soils  and  material  of  the  earth  intervening 
between  toe  respective  pumping  plants  and 
toe  creek,  "or  a  considerable  portion  toereof, 
are  impervious  and  do  not  permit  the  water 
to  pass  torough  toem  to  toe  creek,"  toat 
there  are  different  and  distinct  water-bearing 
strata  undemeato  the  vall^  surface,  between 
which  lie  oth»  strata  containing  no  water, 
and  that  a  part  of  toe  water  obtained  by  the 
defendant's  wells  Is  drawn  from  lower  strata 
which  do  not  feed  the  cre^  at  toe  point 
where  the  plaintiff  obtains  her  water  from 
it.  The  plaintiff  contends  that  these  findings 
are  not  sustained  by  the  evidence.  The  find- 
ing that  the  waters  of  the  lower  strata  do  not 
feed  the  creek,  flowing  at  toe  plaintiff's  dam. 
Is  baaed  on  toe  quallfled  and  conditional  opin- 
ion of  certain  witnesses  that  tbese  lower 
strata  were  overlaid  by  a  blanket  of  impervi- 
ous material,  toroughoot  the  entire  portion  of 
toe  valley  atwve  toe  dam,  torough  which  no 
water  could  rise  into  the  creek,  and  Into 
which  no  water  could  sink  from  tbe  strata 
which  do  feed  tbe  creek.  It  assumes  toat 
toere  were  no  breaks  or  Interruptions  in  this 
impervious  stratum  or  blanket,  throui^  which 
the  waters  could  pass  from  it  to  toe  strata 
above  or  below,  or  from  toe  upper  strata 
through  it  There  was  no  evidence  of  toese 
facts.  If  there  was  in  toe  valley  a  single 
acre  where  this  supposed  blanket  did  not 
exist  toe  opening  would  be  equlval«it  to  an 
Immense  well  torou^  which  toe  water  would 
pass  from  toe  upper  .strata  Into  toe  lower  on^ 
If  toe  water  in  toe  latter  was  extracted,  or 
would  rise  into  the  upper  strata  if  toe  watei 
in  tbe  i^per  strata  was  diminished  and  there 
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was  pressure  below,  thus  depleting  or  r^Ien- 
iBhlng,  as  tbe  case  might  be.  the  upper  strata 
from  which  the  creek  water  was  directly  ob- 
tained, and  to  that  extent  affecting  the  flow 
In  the  creek.  But  as  the  findings  also.  In 
sabstance.  declare  that  tbe  pumping  of  the 
defendants  does,  to  a  material  extent,  de- 
crease the  amount  of  water  which  the  plaln- 
tUT  Is  able  to  divert  from  the  creek  and  which 
she  needs  for  the  irrigation  of  her  land,  the 
findings  as  to  the  lower  strata  Is  immaterial. 
If  the  pumping  by  the  defendants  constituted 
an  unlawful  diversion  of  water  to  which 
plaintiff  was  entitled.  It  would  be  no  defense 
that  they  also  took  other  water  from  another 
source.  Each  defendant  owns  a  separate 
tract  of  land  In  severalty.  All  of  these  lands, 
except  those  of  Currier,  He  within  the  valley 
and  over  the  underground  porous  strata  from 
which  the  creek  Issues.  Bach  of  these  de- 
fendants, by  means  <^  wells  and  pumps,  takes 
water  from  the  strata  and  uses  It  upon  his 
tract  of  overlying  land.  These  are  the  di- 
versions complained  of  and  shown  by  the  evi- 
dence. These,  coupled  with  other  similar  dl- 
vendons  and  uses  in  Pomona  and  vicinity  and 
a  series  of  10  unnsually  dry  years  Immediate- 
ly preceding  the  action,  have  caused  the 
stream  flowing  upon  the  surface  In  the  creek 
to  diminish  to  such  an  extent  that,  at  tbe 
plBlntifTs  place  ot  diversion  from  the  creek, 
the  flow  Is  much  less  than  It  was  formerly, 
and  she  la  thereby  derived  of  the  use  of  the 
quantity  of  water  which,  for  30  years  pre- 
viously, she  had  been  accustomed  to  use. 

The  court  found  that  none  of  these  defend- 
ants takes  or  usee  more  water  In  this  way 
than  Is  necessary  for  Irrigation  and  domestic 
use  on  his  particular  tract  of  land.  In  her 
briefs  the  plaintiff  practically  concedes  that 
this  finding  Is  correct  There  is  no  direct 
evidence  to  show  whether  or  not  the  under>- 
gronnd  supply  is  Insaffident  for  all  demands 
upon  It  If  we  concede  that  the  circumstan- 
ces show  that  It  Is  not  sufficient  for  all,  we 
are  then  met  by  tbe  proposition  that  tiiere 
was  no  evidence  to  prove  that  said  defend- 
ants, or  any  of  them,  have  ever  taken  more 
than  a  reasonable  share  of  such  water.  The 
plaintiff  tendered  no  issue  of  that  character. 
The  complaint  asserts  a  paramount  right  in 
the  plaintiff,  superior  to  that  of  the  defend- 
ants. There  Is  no  attempt  to  present  a 
case  of  excessive  use  by  a  defendant  enti- 
tled to  share  In  a  common  supply,  or  to  ob- 
tain a  decree  apportioning  the  waters  of  the 
valley  among  the  parties,  'rbe  evidence 
does  not  supply  the  data  necessary  to  a[^r- 
tlon  the  water  to  which  each  party  is  en- 
titled. If  these  defendants  are  entitled  to 
a  reasonable  share  of  this  underground  wa- 
ter, the  plaintiff  has  shown  no  case  against 
tbem. 

The  lands  of  the  plaintiff  and  of  all  of  the 
defendants,  except  Currier  and  Ybarra,  were 
originally  a  part  of  the  Rancho  de  la  Pu«ite. 
Tills  r«ncb  consisted  of  about  49,000  acres  of 
land,  Included  practically  the  whole  of  the 


Sbn  Jose  van^,  and  was  granted  by  the 
Mexican  govwnment  to  John  Rowland  and 
William  Workman.  In  1868  these  two  own- 
ers made  a  mutual  deed  of  partition  thereof 
containing  the  following  covenant:  "And  It 
is  mutually  agreed  and  covenanted  that; 
notwithstanding  this  partition  herel^  made^ 
the  rights  to  use  and  beneflts  of  tbe  waters 
of  the  San  Jose  creek  flowing  into  said  Ran- 
cho de  la  Puente  or  rising  thereon,  whether 
for  water  power,  Irrigation  or  other  purposes, 
shall  continue  and  remain  as  heretofore  to 
be  had,  held,  possessed  and  enjoyed  by  the 
parties  in  equal  shares  and  to  their  heirs  and 
assigns."  The  plaintiff's  land  and  all  the 
lands  In  said  rancho  belooglng  to  the  respect- 
ive parties  are  held  by  tiUe  derived  from  the 
parties  to  this  deed  and  covenant  At  the 
time  the  Rowland-Workman  deed  was  ex- 
ecuted, the  ditch  and  dam  which  the  plaintiff 
now  uses  was  In  use,  and  by  means  thereof 
the  water  of  the  creek  was  carried  to  the 
plaintiffs  land.  It  Is  contended  that  the  ef- 
fect of  the  covenant  aforesaid  was  to  bind 
each  of  the  parties  and  their  successors  in 
Interest  to  maintain  his  land  in  such  condi- 
tion and  make  only  such  use  thereof  as 
would  enable  her  to  continue  to  obtain  from 
tbe  stream  by  said  dam  and  ditch  the  same 
amount  of  water  that  was  then  taken  there- 
from and  used  on  her  land,  and  that  the 
extraction  of  the  underground  water  and 
consequent  diminution  of  the  flow  In  the 
creek  Is  a  violation  of  the  covenant  -We  do 
not  think  It  was  Intended  to  have  that  ef- 
fect, but  that  It  merely  divided  the  rights  to 
the  water  Into  equal  shares  between  them, 
regardless  of  frontage  on  the  stream  or  other 
circumstances  affecting  the  amount  to  whlcb 
each  would  have  been  entitled;  but,  omced- 
ing  that  it  would  hare  the  effect  as  contend- 
ed, betweoL  the  Buocesaora  of  Bowland  as 
against  the  socceaaon  of  Workman,  It  would 
have  no  effect  whatever  between  porchascra 
of  different  tracts  from  tbe  same  original 
owuCT.  Pnrchasers  fnnn  Bowland  of  differ- 
eat  parte  of  the  land  allotted  to  him  could 
not  claim  tbe  benefit  of  this  covaiant,  aa 
against  each  other.  The  plaintiff  claims  vsh 
der  Rowland.  She  does  not  show  that  the 
defendants  owning  parts  of  the  Fnente  ranch 
do  not  also  claim  under  him. 

We  cannot  determine  fnnn  thn  findings  or 
Evidence  whether  the  tracts  ot  land  ]n  tbia 
rancho,  now  owned  by  the  sevwal  defendants 
and  not  contlgoous  to  the  surface  flow  ot  tbe 
creek,  are  entitled  to  riparian  ri^ts  bi  the 
surface  stream  or  not  The  covenant  above 
mentioned  does  not  necessarily  secure  It  to 
them.  A  subsequent  conveyance  by  one  of 
the  original  owners,  of  a  part  of  the  tract 
not  abutting  upon  the  creek,  would  not  carry 
any  riparian  or  other  right  in  the  creek,  un- 
less it  was  so  provided  In  the  conveyance,  or 
unless  the  circumstances  were  such  as  to 
show  that  parties  so  intended,  or  sndi  aa 
to  raise  an  estoppel.  If  the  tract  conveyed 
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was  not  contl^ous,  had  never  received  water 
from  the  creek,  and  there  were  no  ditches 
leading  from  the  creek  to  it  at  the  time  of 
the  conveyance,  nor  other  conditions  Indicat- 
ing an  Intention  that  It  should  continue  to 
have  the  riparian  right,  notwithstanding  Its 
want  of  access  to  the  stream,  the  mere  fact 
that  It  was  a  part  of  the  rancho  to  which 
riparian  right  had  extended  while  the  owner- 
ship was  continuous  from  it  to  the  banks  of 
the  stream  would  not  preserve  that  right  to 
the  severed  tract  The  severance,  under  such 
circumstances,  would  cut  off  such  tract  from 
the  riparian  right  Anaheim  U.  W.  Co.  v. 
Fuller,  150  Cal.  331,  88  Pac,  978,  11  L.  R.  A. 
(N.  S.)  1062.  The  record  does  not  show 
where  these  lands  lie  with  respect  to  the 
stream,  nor  what  were  the  covenants  in 
the  deeds  by  which  they  were  segregated 
from  the  entire  tract  nor  the  conditions  then 
existing  with  respect  to  the  use  of  the  wa- 
ter. The  court  finds  that  each  of  said  de- 
fendants, before  he  resorted  to  the  use  of 
wells  and  pumps,  had  been  accustomed  to 
receive  and  use  on  his  land  some  of  the  wa- 
ter from  the  creek,  and  that  they  each  resort- 
ed to  pumps  and  wells  because  of  the  dimin- 
ution of  the  surface  flow;  but  the  conditions 
of  such  use,  and  the  nature  of  the  right  un- 
der whlcli  It  was  had,  are  not  shown  except 
by  the  statement  that  It  was  water  "which 
they  had  appropriated  and  used  for  many 
years."  How  long  the  use  had  continued 
does  not  appear.  The  court  finds  that  the 
wells  of  Currier,  Peraons,  Dailey,  and  Bow- 
ell  were  bored  and  had  been  in  operation 
more  than  five  years  before  the  action  was 
begun.  This  defense  will  be  considered 
hereafter.  The  other  defendants  cannot  jus- 
tify their  taking  of  the  underground  water 
as  a  ccmtlnuation  of  the  riparian  use  recog- 
nized by  the  covenant  In  the  Rowland- Work- 
man deed,  nor  as  an  Indirect  exercise  of  a 
prescriptive  right  previously  acquired  by 
them  In  the  flow  of  the  creek,  for  they  do 
not  appear  to  tiave  acquired  a  right  of  ei- 
ther character. 

It  appears,  however,  that  the  lands  of  all 
defendants  except  Currier  are  situated  over 
the  strata  from  which  they  obtain  water 
and  from  which  the  creek  is  also  supplied. 
The  Irrigated  lands  of  the  plaintiff  are  over 
the  same  strata.  Defendants'  lands  are  far 
above  the  plahiturs  place  of  diversion  from 
the  sarface  stream,  and  they  use  the  water 
only  upon  tbeir  overiying  lands.  The  gen- 
eral rule,  as  now  established  by  the  decisions 
of  this  court,  DDdoubtedly  Is  that,  where 
two  or  more  persons  own  dlfferaat  tracts  of 
!and,  underlaid  by  porous  material  extending 
to  and  communicating  with  them  all,  wfaicb 
Is  saturated  with  water  moving  with  more 
or  less  freedom  therein,  each  has  a  common 
and  correlative  right  to  the  use  of  this  water 
upon  his  land,  to  tbe  fnU  extent  of  his  needs 
If  the  common  snpply  sufficient,  and  to  the 
extent  of  &  reasonable  share  thereof  It  the 
supply  Is  so  scant  that  tbe  use  by  <me  will 


affect  the  supply  of  the  othen.  Kats 
Walklnshaw,  141  Cal.  184,  144,  150,  70  Pac. 
663,  74  Pac.  766,  64  L.  R.  A.  236,  89  Am. 
St  Rep.  35;  McCllntock  v.  Hudson,  141  Cia 
281.  74  Pac.  849;  Cohen  v.  La  Canada,  etc., 
Co.,  142  Cal.  439.  76  Pac  47;  Monteclto, 
etc.,  Co.  V.  Santa  Barbara,  144  Cal.  585,  77 
Paa  1113;  Burr  v.  Maclay,  154  Cal.  434,  98 
Pac.  260;   Barton*  v.  Riverside  Water  Co., 

155  Cal.   ,  101  Pac.  790.    Applying  this 

rule,  and  assuming  for  the  present  that  the 
right  of  the  plaintiff  Is  not  paramount  to 
that  of  the  others,  there  can  be  no  doubt  that 
the  taking  of  a  part  of  the  underground  wa- 
ters by  the  defendants  is  not  unlawful,  un- 
less they  take  an  unreasonable  share  thereof. 
As  there  is  no  presumption  that  the  part  so 
taken  by  any  defendant  exceeds  his  reason- 
able share.  It  would  be  incumbent  upon  the 
plaintiff  to  prove  It  and,  as  she  had  made  no 
attempt  to  do  so,  she  cannot  prevail  against 
them.  She  insists,  however,  that  her  right 
Is  paramount  to  that  of  the  defendants  to 
the  use  of  these  underground  waters.  Her 
land,  or  the  part  of  it  upon  which  she 
uses  the  water*  is  riparian  to  the  creek.  She, 
and  her  predecessors  In  interest,  by  means  of 
a  dam  and  open  dltdi,  have  diverted  the 
water  from  the  creek  at  a  point  below  any 
of  the  lands  of  the  defendants,  and  have 
used  It  upon  her  land  ever  since  the  year 
1868,  under  claim  of  right  to  the  extent  of 
about  250  miner's  Inches,  whenever  the 
stream  was  large  enough  to  furnish  that 
amount  The  diversions  of  the  defendants 
by  their  wells  have  matnlally  contributed  to 
the  dlmunltlon  of  the  surface  stream,  and 
have,  to  that  extent,  deprived  her  of  the 
water  to  which  she  Is  entitled.  If  her  right 
Is  SQpwlor  to  tbelrs.  The  question  Is  thus 
presented  whetha  ac  not  the  rights  of  a  ri* 
parlan  proprietor,  to  the  waters  of  a  stream, 
extend  to  the  subterranean  waters  above 
from  which  the  stream  proceeds,  and  are 
paramount  to  that  of  the  ownm  of  the 
lands  which  overlie  those  subterranean  war 
ters. 

If  the  water  In  the  underground  strata  Is 
in  such  Immediate  connection  with  the  sur- 
face stream  as  to  make  It  a  part  of  0» 
stream,  as  the  plaintiff  seems  to  contend, 
then  the  defendanb^  lands  overlying  such 
water  must  be  considered  as  also  riparian  to 
the  stream,  and,  under  the  law  of  riparian 
rights,  they  have  a  comm<m  right  with  the 
plaintiff  to  the  use  of  the  water.  In  tliat 
case  her  use  would  not  be  adverse  to  them. 
They  would  not  lose  tlieir  right  by  disuse, 
and  their  taking  of  a  reasonahle  share  wonld 
be  lawful.  Coleman  t.  Le  Franc,  137  Cal. 
217.  69  Pac.  1011.  In  Yerdugo,  etc.,  Co. 
Verdogo,  152  Cal.  661.  93  Pac.  1021.  a  differ- 
ent rale  was  applied  because  in  that  case  the 
rig^t  of  the  party  taking  the  sur&ce  stream 
was  paramount  to  the  right  of  the  other  ri- 
imrian  owners  along  its  course.  It  was  made 
paramount  by  the  force  of  a  decree  in  parti- 
tion wtUng  apart  the  surface  straam  to  Uw 
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Dse  of  a  partiealar  tract  of  th»  land,  exclD- 
Bively,  and  consequently  divesting  the  otbw 
lands  of  all  rlgbt  to  the  stream  and  glvbig 
(he  person  owning  the  land  to  which  It  was 
assigned  the  right  to  have  Ita  flow  preserved 
undiminished.  The  rule  which  in  that  case 
was  declared  to  apply  to  such  of  the  under- 
ground wateru  as  might  prove  to  be  unneces- 
sary to  the  preservation  of  the  surface  stream 
—that  Is,  that  all  the  parties  having  access  to 
It  would  have  the  right  to  share  reasonably 
In  its  use— is  the  rule  applicable  to  the  case 
at  bar.  If  plaintiff  has  no  paramount  right 
But  the  plalntur  insists  that,  by  continuous 
use  since  1868^  she  had  gained  a  prescriptive 
right  to  the  water  of  the  stream,  which,  she 
claims.  Is  paramount  to  said  rights  of  the 
defendants,  at  least  to  the  extent  that  they 
may  not  extract  the  underground  water  in 
such  quantities  as  to  deplete  the  surface 
stream  to  her  Injury.  If  this  water  Is  a  part 
of  the  stream,  this  claim  Is  also  untenable. 
The  defradants.  as  riparian  owners,  would 
not  lose  their  rights  by  dlsns&  Her  use  of 
the  water,  after  it  liad  passed  through  their 
lands  and  become  part  of  the  surface  stream, 
would  not  injure  them,  nor  constitute  a  tres- 
pass upon  their  properly,  and  hence  It  would 
not  be  adverse  to  them  and  could  not  be  the 
foundation  of  a  title  by  prescription  as 
against  th^.  Hargrave  v.  Ooofc,  108  Cal. 
78,  41  Pac.  18,  30  L.  B.  A.  380;  Bathgate  t. 
Irvine.  126  Gal.  140^  SS  Pac.  442,  77  Am.  St. 
Bep.  158;  Cave  v.  Tyler,  1S3  Oal.  668,  66 
Pac.  1088. 

There  Is  also  a  claim  that  this  underground 
water,  as  to  a  great  part  of  the  lands,  has 
not  the  characteristics  of  a  stream,  but  must 
be  classed  as  percolating  water.  There  will 
alwajn  be  great  difficulty  In  fixing  a  line, 
beyond  which  the  water  in  the  sands  and 
gravels  over  which  a  stream  flows,  and  which 
supply  or  uphold  the  stream,  ceases  to  be  a 
part  thereof  and  becomes  what  is  called 
"percolating  water."  Undoubtedly,  the  water 
In  tbe  lands  of  many  of  the  defendants  would 
be  of  the  class  ordinarily  designated  as  per- 
colating water.  It  is  therefore  important  to 
determine  the  relative  rights  of  the  owner  of 
the  nonriparlaa  land  containing  percolating 
water,  whldi  feeds  a  surface  stream,  and 
those  who  have  acquired  riparian  or  pve- 
Bcriptlve  rights  In  said  stream,  where  the 
pumping  of  i>erc(^atlng  water  and  its 
use  on  the  land  In  which  It  Is  found  will  di- 
minish tbe  mrface  stream,  to  tbe  Injury  of 
those  having  such  riparian  or  prescriptive 
rigbta  therein.  The  owner  of  land  bas  a 
natural  right  to  the  reasonable  uae  of  the 
wat«n  perccdatlng  tbOTein,  alttioufl^  it  may 
be  moving  tiirough  his  land  Into  the  land  of 
bis  neighbor,  and  alttiough  bis  use  mi^  pre- 
vent it  from  entering  his  nelE^bor's  land  or 
draw  It  therefrom.  ■  Ttda  right  arises  from 
the  fact  that  the  water  is  tben  in  bis  land  so 
that  be  may  take  it  without  trespassing  upon 
bla  neighbor.  His  ownership  of  the  land  cuv 
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ries  with  It  an  tiie  natnml  adTtntages  of  Iti 

situation,  and  the  rlgbt  to  a  reaswiable  use 
of  the  land  and  everything  it  omtalns,  lim- 
ited only  by  the  op^atlon  of  the  maxim, 
"Sic  utere  tuo  ut  alienum  non  laedas."  It  la 
upon  this  principle  tiiat  the  law  of  riparian 
rights  Is  founded,  giving  to  each  owner  the 
right  to  use  the  waters  of  the  stream  upon 
his  rii>arian  land,  but  limiting  him  to  a  rea- 
sonable share  thereof,  as  against  other  ri- 
parian owners  thereon.  We  think  the  same 
application  of  tbe  principle  should  be  made 
to  the  case  of  percolating  waters  feeding  the 
stream  and  necessary  to  Its  continued  flow. 
There  Is  no  rational  ground  for  any  diBtlnc- 
tlon  between  such  percolating  waters  and 
tbe  waters  in  the  gravels  Immediately  be- 
neath and  directly  supporting  the  surface 
flow,  and  no  reason  for  applying  a  dlfCeroit 
rule  to  the  two  classes,  with  respect  to  such 
rights,  if,  indeed,  the  two  classes  can  be  dis- 
tinguished at  all.  Such  waters,  together 
with  the  surface  stream  supplied  by  them, 
should  be  considered  a  common  supply.  In 
which  ail  who  by  their  natural  situation  have 
access  to  It  have  a  common  right,  and  of 
which  tbey  may  each  make  a  reasonable  use 
upon  tbe  land  so  situated,  takbig  It  eithu- 
from  tbe  surface  ^ow,  or  directly  from  the 
percolations  beneath  their  lands.  The  nat- 
ural rights  of  these  defendants  and  tbe  plaln- 
titr  In  this  common  supply  of  watw  would 
therefore  be  coeqnal,  except  u  to  qnantlty, 
and  correlative. 

There  Is  nothing  In  the  facts  alleged  or 
proven  giving  to  the  plaintiff  any  paramount 
or  superior  rights  in  these  waters.  There  is 
no  evidence  that  she  had  ever  used  or  divert- 
ed the  watw  In  such  a  manner  as  to  inter- 
fere in  any  way  with  the  use  of  the  percolat- 
ing water  by  the  defendants  or  so  as  to 
make  her  use  adverse  to  them  and  give  her 
a  prescriptive  right  against  them  for  the 
amount  she  was  accustomed  to  use.  She  and 
they  alike  must  depend  solely  on  their  nat- 
ural rights  for  the  determination  of  the  quan- 
tity they  may  take  from  this  common  sup-' 
ply.  As  she  has  tailed  to  allege  that  tbey 
have  taken  or  threaten  to  take  more  than  a 
reasonable  proportion  of  the  water,  and  as 
she  had  no  ^l^t  snperlor  to  theirs,  she  has 
not  eetablisbed  a  cause  of  action  against 
them  with  respect  thereto. 

Tbe  brief  of  tbe  plaintiff  presents  numer- 
ous details  wherein  it  18  dalmed  that  the 
findings  are  to  some  extent  unsuroorted  by 
the  evidence.  None  of  them,  however,  go  to 
the  merits  of  the  case,  except  those  we  have 
diacussed,  and  those  as  to  whltA  we  have  as- 
sumed that  tbe  facts  are  as  the  plaintiff  con- 
tends they  should  have  been  found.  It  la  nn- 
necessaiy  to  condder  them  furOier.  None 
of  them  in  any  wise  affect  the  conclnsiouB 
we  hare  stoted. 

The  lands  of  tb»  dtfendants  Tbarra  and 
McCllntock  are  not  within  the  Ranobo  de  la 
I  Pnente,  but  are  within  tbe  San  Joae  ralley* 
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and  are  altnated  over  the  same  underhand 
strata  u  the  otlier  lands  hereinbefore  men- 
tioned. All  that  has  been  said  with  regaxd 
to  the  natural  rights  belonging  to  the  lands 
of  the  other  defendants  applies  wltii  equal 
force  to  these  lands.  Tbe  Acts  are  the  sam^ 
and  the  plaintiff  has  failed  to  establish  a' 
cause  of  actltm  as  to  them. 

The  case  against  the  deftfidant  Currier 
stands  upon  different  grounds.  He  pleaded 
the  statute  of  llmltatlouB,  and  tbe  finding  of 
the  court  is  that  the  action  was  barred  aa 
against  him.  This  finding  Is  sustained  by 
tbe  evidence.  He  had  diverted  the  water  of 
the  creek  continuously  and  adversely  to  tbe 
plaintiff,  under  claim  of  right,  and  used  it  on 
his  land  for  many  years  before  the  suit  was 
begun,  by  means  of  a  dam  and  ditch.  The 
flow  of  the  creek  decreased,  and,  being  un- 
able to  obtain  therefrom  tbe  waters  be  need- 
ed, be  put  down  seven  wells  in  the  bed  of 
the  creek,  from  three  of  which  he  obtained 
water  equal  to  the  quantity  to  which  he  had 
previously  obtained  the  ri^t  by  such  ad- 
verse use.  These  wells  were  sunk  more 
than  five  years  before  the  action  was  begun. 
The  evidence  shows  that  tbe  plaintiff  knew 
of  such  use  and  knew  that  the  flow  In  tbe 
creek  Immediately  decreq^ed.  By  reasonable 
inquiry  she  could  have  ascertained  that  the 
decrease  vras  caused  by  the  wells.  Under 
these  circumstances  the  action  is  clearly  bar- 
red. Another  well  was  bored  by  him  within 
the  five-year  period.  The  court  finds  that 
ttie  water  flowing  from  it  was  very  small. 
In  order  to  make  a  case  for  an  injunction.  It 
was  necessary  for  tbe  plaintiff  to  show  sub- 
stantial injury.  She  Introduced  no  evidence 
of  the  quantity  discharged  from  this  well, 
resting  it  upon  the  testimony  of  the  defend- 
ant that  It  was  very  small,  as  the  court 
found.  In  support  of  the  finding  and  Judg- 
ment, we  will  presume  that  the  quantity 
was  n^^ble,  and  the  injury  to  tbe  plaintiff 
therefrom  too  slli^t  to  justify  an  Injimc- 
tion. 

The  wells  of  Dail^,  Persons,  and  Howell 
having  been  also  in  use  for  more  than  five 
years,  the  action  as  against  them  would  be 
barred  by  laches.  The  facts  as  to  them  were 
alleged  In  defense;  but  there  was  no  plea  of 
the  statute  of  limitations  on  their  behalf. 

The  evidence  shows  that  Ourrier  left  his 
artesian  wells  uncapped  and  permitted  the 
water  therefrom  to  flow  down  the  creek  chan- 
nel unused,  so  far  as  he  was  concerned,  dur- 
ing the  winters,  when  It  was  not  needed. 
Plaintiff  claims  that  this  was  a  violation  of 
the  statute  of  1878  (St  ISTJ-IS,  p.  IBS,  c 
16S),  declaring  any  uncapped  artesian  well 
from  which  water  was  permitted  to  flow  and 
run  to  waste  to  be  a  public  nuisance,  and 
making  It  a  misdemeanor  In  the  owner  of 
such  well  to  permit  such  waste,  and  that,  as 
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the  right  to  maintain  a  public  nuisance  can* 
not  be  gained  by  adverse  use,  the  finding  that 
the  plaintiff's  action,  as  against  Ourrier,  Is 
barred  by  limitation,  is  erroneoDS.  We  can- 
not say  that  a  private  prescriptiVft  right  to 
private  property  may  not  be  obtained  by 
means  of  acts  which  may  also  constitute  or 
cause  a  public  nuisance.  The  private  owner 
who  is  Injured  has  a  ot  action  In  caae 
of  special  injury,  and  such  right  la  barred 
in  the  same  mannw  as  other  actions  of  like 
nature.  A  private  owner,  so  Injured,  cannot 
invoke  the  protection  of  the  public  right  to 
abate  the  nuisance,  which  la  not  barred,  and 
thus  avoid  the  effect  of  the  statute  of  limita- 
tions upon  his  private  right  of  action.  A 
further  sufflcient  answer  to  this  point  Is  that 
the  water  from  these  wells  did  not  go  to 
waste  during  the  irrigating  season.  The  fact 
that  It  was  allowed  to  flow  without  use  dur> 
Ing  the  winter,  when  It  was  not  needed  for 
use  by  any  one,  might  make  the  uncapped 
wetls  a  public  nuisance  during  that  season; 
but  It  would  not  have  that  effect  during  the 
time  when  the  water  was  used,  nor  wquld  it 
prevent  Currier  from  acquiring,  by  adverse 
use  during  the  regularly  recurring  irrigating 
seasons,  the  right  to  divert  the  water  by  the 
wells  during  that  season. 

It  may  be  that  the  effect  of  allowing  the 
water  to  flow  from  said  wells  during  the 
winter  la  to  unnecesaarily  lower  tbe  water 
and  decrease  the  pressure  In  the  underground 
strata,  and  thereby  reduce  the  creek  flow 
during  the  ensuing  Irrigating  season,  or  part 
of  it,  and  possibly  the  plaintiff  may  have  a 
cause  of  action  to  prevent  such  diminution 
from  that  cause;  but  the  complaint  does  not 
allege  such  waste,  and  without  sudi  allega- 
tion It  does  not  stete  a  cause  of  action  of  that 
character. 

There  Is  no  foundation  for  the  proposition 
that  the  stetote  of  Iimitetl(nts  would  not  be- 
gin to  run  in  favor  of  Ourrier,  with  respect 
to  his  right  to  malnteln  wells,  until  the  ex- 
traction of  water  by  his  wells  had  b^n  to 
diminish  the  fiow  at  the  plaintiff's  dam.  The 
evidence  shows  that  the  effect  was  percepti- 
ble at  the  dam  immediately,  and  that  the 
plaintiff  had  knowledge  of  the  fiow  from  the 
wells  and  the  use  thereof  by  Currier  from 
the  beginning.  This  was  sufilcient  to  charge 
her  with  notice  that  the  tendency  of  tbe 
diversion  of  the  flow  at  those  wells  would 
be  to  reduce  the  amount  in  the  stream  below 
and  to  start  the  statute  of  llmltatlonB  run- 
ning. 

There  are  no  other  polnte  deserving  of  con- 
sideration. 
Tbe  Judgment  and  order  are  affirmed. 

We  concnr:  HBN8HAW,  J.;  SLOSS.  J.; 
LORIOAN.  J.;  AMGSILLOTTI,  MEL- 
VIN,  J. 
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(US  cai.  an) 

CITY  OF  LOS  ANOELBS  t.  HUNTEOt  et  al. 
SAME  T.  BUFFINGTON  et  «L 
(U  A.  2.14a) 

(Sopreme  Court  of  California.    Dec.  1,  1909.) 

1.  Waters  and  Water  Ooursbs  (J  99*)  — 
*Tkbooi.atinq  Wateb." 

'TercolatiDS  watera,"  fn  the  eommon-law 
flenae  of  the  term,  are  those  that  are  vagrant 
wandering  drops  moving  ty  gravity  in  any  and 
every  direction  along  the  line  of  least  resistance. 
'Bit  term  does  not  inclnde  waters  percolating 
(uly  in  the  sense  that  they  form  a  vast  mass  of 
water  confined  in  a  basin  filled  with  detritus, 
always  slowly  movine  downward  to  the  oatlet 
in  conformity  with  the  physical  law  to  attain 
a  uniform  level. 

[Ed,  Note.— Fbr  other  cases,  see  Waters  and 
Water  Connes,  Cent  Dig.  {  lOS;  Dec  Dig.  1 
99.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  e;  p.  5287 ;  vol.  8,  p.  7750.] 

2.  Waters  ahd  Water  Courses  (|  lOQ*)— 
FncoLATiKa  Water— BiPABiAH  Lakd— Ir- 

TKBOBPTIOK  OF  WaTBB. 

It  is  unlawful  for  one  owning  land  border^ 
ing  on  a  stream  to  intercept  percolating  waters 
therein  and  apply  it  to  any  use  other  than  its 
reasonable  use  on  the  land  from  which  it  is 
tafcen,  if  he  thereby  diminishes  the  stream  to 
the  damage  of  those  having  rights  therein. 

{EH.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  IIS ;  Dec  Dig.  i 

3.  Watkm  and  Water  Cottbsks  (J  209»>— 
Waters  or  Stbeau;— IJsb  —  Subiebbahsan 
Waters  Feedinq  Stheam. 

The  dty  of  Los  Angeles  having  a  pi^or 
right  to  the  use  of  all  of  the  supply  of  the 
Los  Angeles  river  for  domestic  and  municipal 
purposes,  and  all  of  such  supply  being  required 
for  legitimate  use  within  the  limits  of  the  old 
pu^Io,  the  city  was  entitled  to  restrain  the 
abstraction  of  the  waten  underiying  the  San 
Fernando  valley,  which  are  confined  in  a  basin 
filled  with  detritus,  always  moving  downward  to 
the  outlet  which  is  the  Los  Angeles  river. 

[Ed.  Note.— For  other  cases,  see  Watem  and 
Water  OmxMa,  Cent  Dig.  1  302;  Dec  Dig.  { 
209.*] 

4.  WATEB8  AKD  WATBB  COURSES  <|  209*)— 

Waters  op  Stbbam— Paramount  Biohts— 

Enforceuent— Couflaint. 

Where  a  city  claimed  a  paramount  right 
to  all  the  waters  of  a  stream,  ft  was  not  neces- 
BBjy  tiiaX  the  complaint  should  aU^  that  any 
particular  quantity  of  the  water  was  necessary 
for  the  city's  use,  nor  was  It  necessary  that 
the  city's  complaint  should  ^ve  the  boundaries 
and  location  of  the  lrrigat)le  land,  nor  the  num- 
ber and  location  of  homes,  hotels,  and  foctories, 
etc,  for  the  use  of  which  water  was  required. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  302;  Dec.  Dig.  | 
209.  •] 

5.  Waters  and  Watbb  Coubses  ft  209*)— 
MuNxciFAZ  StJpPLT— Diversion- Decree. 

Where  a  dty  was  eatllted  to  the  entire 
■nrface  flow  of  a  stream  for  maniclpal  and 
domestic  purposes,  it  was  not  necessary  for  the 
court,  in  a  decree  restraining  defendants  from 
diTerting  water  from  the  stream  at  any  time, 
to  define  the  amount  ot  water  which  would  he 
required  hy  the  city  from  October  1st  of  each 
year  to  May  1st  of  the  following  year. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  802;  Dec.  Dig.  | 
209.*] 


6.  Waters  ahd  Wassb  Ooubsss  (i  1(^*)— 

RivebS— StniTEBSANEAN    FLOW  — AKraaUN 

Wills. 

Where  a  surface  stream  under  normal  con- 
ditions was  proportionate  to  the  contributions 
ot  water  from  rainfall  and  underground  storage, 
and  defendant's  artesian  wells  drew  from  the 
undei^ound  snpply,  with  the  effect  of  appre- 
ciably dimintehmg  the  surface  flow,  the  court 
properly  found  that  the  waters  developed  in  the 
wells  were  part  of  the  rabtenanenn  flow  of  the 
water. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  llS;  Dec  Dig;  | 
105.*] 

7.  BVIDENOT  (§  BtS3*)— B)XPERT»— HTPOTHETI- 

OAi.  Question— AssTJUPTjoN  or  Becoixec- 

TION. 

An  hypothetical  question  asking  witness  to 
assume  what  another  witness  had  testified  with 
reference  to  the  character  of  the  geological  for- 
mation of  a  valley,  and  to  base  thereon  an  opin* 
ion  as  to  where  the  water  plane  of  a  valley  ex- 
tended^ was  objectionable,  in  that  it  permitted 
the  witness  to  assume  a  xeeollection  of  all  of 
the  matters  testified  to  t>7  the  witness. 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Gent  Dig.  1  2S71;  Dec.  Dig.  i  608.*] 

8.  Appeal  and  Bbbob  ({  104S*)— Psejupxob 
-Evidence. 

An  objection  that  an  hypothetical  question 
permitted  the  witness  to  assume  a  recollection 
of  all  ot  the  matters  testified  to  by  another 
witness  was  not  such  an  Irregularity  as  to  call 
for  «  reversal. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  1 104&*] 

9.  Evidence  ($'908*)— JBIzpkbis  — Fobhation 

or  River. 

In  a  suit  to  restrain  the  alleged  unlawful 
diversion  of  the  waters  of  a  river  to  which  plain- 
tiff city  claimed .  the  entire  paramount  rlgbt,^ 
the  court  did  not  err  in  permitting  experts  to- 
testify  as  to  the  manner  in  which  the  river  was 
created. 

[Ed.  Note. — For  otber  cases,  see  Evidence^ 
Cent  Dig.  {  2311 ;  Dec  Dig.  i  eO&*] 

10.  Watus  and  Watbb  Courses  tt_209*)— 
Pabauoont  Riaars  —  Quietino  title  — 
Pabties. 

In  a  suit  by  a  city  claiming  a  paramount 
right  to  the  entire  waters  of  a  stream. to  quiet 
tide  thereto,  as  against  the  defradants,  the 
court  being  able  to  fully  determine  the  contro- 
versy as  between  the  partite  litigant,  others- 
similarly  rituated  to  those  who  were  defendants 
in  the  action  were  not  necesa^ry  parties. 

lEd.  Note.— For  other  cases,  see  Waters  and' 
Water  Courses,  Cent  Dig. .{  802 ;  Dec  Dig.  I 
a09.*j 

In  Bank.  Appeal  from  Soperlor  Court, 
Los  Angeles  Connty;  G.  A.  Olbbs,  Judge. 

Suit  by  the  City  of  Los  Angeles  against 
Jesse  D.  Hunter  and  otbras  to  quiet  title  In 
the  plalntltC  to  an  asserted  paramount  right 
In  the  waters  of  the  Los  Angles  Rlvw,  and- 
by  the  Cl^  against  Thomas  D*  Bufilngton 
and  others  to  quiet  the  same  title  and  to 
obtain  an  Injunctlcm  restraining  defendants- 
from  matcing  any  Aversion  of  the  water 
I  when  required  by  the  city  for  municipal  and 
domestic  puxpose&  Judgments  for  plalntUT, 
I  and  defendants  appeaL  AflBnned. 


•For  otber 


see  same  t<vle  and  ssoUon  MUHBBS  In  Deo.  ft  Am.  Diss.  1907  to  dstsb  A  Bqiottar  ladssas 
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Mt^ntt  &  Hannon,  Steph«w  &  Steph«ia, 
Warren  SI.  iJoyd,  T.  R.  Archer,  and  Munson 
&  Barclay,  for  appellants.  W.  B.  Matbews, 
Leslie  R.  Hewitt,  City  Atty..  H.  T.  Lee,  and 
J.  R.  Scott,,  for  respondent 

:3ENSHAW,  J.  The  suit  of  the  City  of 
Los  Angeles  t.  Hnnter  et  al.  Is  an  action 
against  47  owners  of  land  in  the  San  Fer- 
nnndo  raltey,  to  Quiet  title  In  the  plaintiff  to  Its 
asserted  paramoont  right  to  the  use  of  the 
waters  of  the  Los  Angeles  rlrer.  The  case  of 
the  City  of  Los  Angeles  t.  Bufflngton  et  al  is 
an  action  against  160  OTmers  or  tenants  of 
land  In  the  same  valley,  brought  for  the  same 
purpose,  and  also  to  obtain  an  Injunction  re- 
straining the  defendants  from  mailing  any  di- 
version of  water  from  the  river  when  It  Is  re- 
quired by  the  city  for  supplying  Its  municipal 
and  domestic  needs.  The  actions  were  tried 
together,  and,  from  the  Judgments  which  fol- 
lowed in  favor  of  the  city,  the  defendants  ap- 
peal. The  l^al  propoattlona  presented  upon 
all  appeals  are  substantially  Identical. 

Saving  certain  minor  objections  going  to 
the  introduction  or  rejection  of  evidence, 
the  principal  contentions  of  appellants  are: 
First,  that  the  waters  which  they  were  tak- 
ing by  means  of  wells  were  not  waters  of 
the  Los  Angeles  river;  and,  second,  If  they 
were  waters  of  the  Los  Angeles  river,  the 
city  of  Los  Angeles  had  no  snperior  right  to 
the  use  of  them.  The  lands  of  these  defend- 
ants, embracing  In  all  abont  6,000  acres,  are 
situated  In  the  southeastern  portion  of  the 
San  Fernando  valley,  where  the  surrounding 
mountains  draw  together  and  form  what  is 
called  the  "Narrowa"  A  description  of  the 
San  Fernando  valley,  adequate  for  all  the 
purposes  of  this  consideration,  will  be  found 
In  City  of  Los  Angeles  v.  Pomeroy  et  al.,  124 
Cal.  697,  57  Pac.  585.  The  cases  of  Katz  v. 
Wfalkinshaw,  141  Cal.  116,  70  Pac.  663,  74 
Pac.  708,  64  L.  R.  A.  236,  99  Am.  St.  Rep. 
35,  and  Mcdintock  v.  Hudson,  141  Cal.  275, 
74  Pac.  '849,  together  with  the  Pomeroy  Case, 
above  cited,  give  so  full  and  satisfactory  an 
account  of  the  water  conditions  existing,  not 
alone  generally  In  the  arid  portions  of  this 
state,  but  particularly  of  the  conditions  ex- 
isting and  controlling  the  considerations  of 
the  questions  here  presented,  that  a  refer- 
ence to  them  renders  tmnecessary  any  de- 
tailed description. 

The  defendants  ware  using  water  pumped 
from  wells  of  varlons  depth,  which  wtils 
were  situated  at  an  average  distance  of  abont 
1,000  feet  from  the  surface  border  of  the 
Los  Angeles  river,  though  in  instances  the 
distances  of  certalji  wells  were  two  or  three 
miles.  The  contention  of  the  city  Is  that 
these  wells  abstracted  water  belonging  to 
the  Los  Angeles  river,  to  the  use  of  all  of 
which  water  It  has  a  paramount  right  The 
conrt  so  found.  The  defendants'  contention 
Is  twofold :  First,  that  the  waters  are  strict- 
ly percolating  watws,  not  belonging  to  the 
snbtwranean  flow  of  the  stream,  but  U  ocm- 
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cededly  on  tlie  way  to  Join  and  swell  such 
flow,  still  percolating  waters,  to  the  use  of 
which,  as  owners  of  the  land,  they  have  an 
absolute  Indefeasible  right ;  second,  that  over 
all  the  San  Fernando  valley  extends  a  clay 
blanket.  Impervious  to  water,  underlying 
which  blanket  are  water-bearing  gravels,  that 
the  watera  above  this  blanket  feed  the  Los 
Angeles  river,  whUe  the  waters  below  this 
blanket  do  not;  that  they  draw  their  well 
waters  from  the  gravels  below  the  blanket, 
and  therefore,  conceding  that  the  dty  of 
Los  Angeles  has  a  paramount  right  to  the 
use  of  the  waters  of  the  river,  they  are  not 
trespassing  upon  this  right.  The  court  re- 
jected both  of  these  contentions  In  the  fol- 
lowing findings:  "That  the  waters  of  said 
river,  In  its  course  through  said  valley,  pene- 
trate Into  and  completely  fill  the  voids  of 
said  permeable  material,  down  to  bed  rock, 
under  the  surface  channel  of  said  river,  and 
on  both  sides  of  said  channel,  throughout 
the  whole  width  of  said  valley,  from  a  point 
at  or  above  the  level  of  the  surface  stream 
of  said  river  down  to  bed  rock.  It  Is  not 
true,  as  alleged  in  the  answers  herein,  that 
none  of  the  undei^round  waters  in  any  oT 
the  lands  of  the  defendants,  described  In  the 
amended  complaint  herein,  are  part  of  the 
Los  Angeles  river,  mentioned  In  the  said 
-amended  complaint  or  of  the  waterb  thereof, 
but  are  waters  percolating  In  said  lands,  and 
form  a  part  of  the  soil  thereof,  so  as  not  to 
constltnte  a  stream  or  water  course:  but  on 
the  contrary,  the  court  finds  that  all  of  the 
underground  waters  In  all  of  said  lands, 
from  the  surface  of  the  ground  down  to 
bed  rock,  are  flowing  waters,  and  are  part 
of  the  subterranean  stream  of  said  Los  Ange- 
les river."  By  these  findings  the  court  adopts 
the  theory  which  Is  suppwted  by  the  evi- 
dence of  certain  of  the  experts,  that  the  wa- 
ters of  the  Los  Angeles  river  proper  entering 
the  valley  sink  to  l>ed  rock  and  spread  out 
laterally,  filling  all  the  voids  of  the  soil,  and 
so  moved  slowly  down  to  the  Narrows,  where 
the  Los  Angeles  river,  owing  to  the  declen- 
sion In  that  direction  of  the  land  surface, 
appears  as  a  visible  stream.  It  Is  earnestly 
contended  against  this  finding :  That  It  takes 
no  account  of  proved  conditions;  that  it 
treats  this  great  valley  as  being  all  a  part 
of  the  Los  Angeles  rlv^ ;  that  in  so  doing  It 
stultifies  physical  and  geological  facts ;  that 
It  eliminates  from  consideration  the  rainfall 
upon  the  surface  of  the  valley;  the  water 
from  all  the  surrounding  mountains  wblcb 
not  following  well-defined  channels,  still  by 
gravity  Is  carried  down  and  sinks  Into  the 
valley  lands;  and  the  fact  that  the  water 
flowing  into  the  vall^  by  numerous  chan- 
nels itself  sinks  into  the  lands  of  the  valley 
miles  distant  from  the  thread  of  the  river, 
yet  this  water  also  is  treated  as  part  of  the 
stream  long  before.  In  the  course  of  nature. 
It  can  have  reached  the  true  subterraneav 
flow  thereof.  So  It  Is  Insisted  by  appellants 
that  these  waters  are  strictly  percolatLag 
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waters,  and  that  of  them  they  have  the  com- 
mon-law Tight  of  absolute  ownership,  as 
modified  In  this  state  only  by  the  doctrine  of 
Eatz  T.  Walklnsbaw,  sapra,  namely,  that  the 
^oantnm  of  water  which  tbey  nse  shall  be 
In  reasonable  proportion  to  the  whole  there- 
of, and  that  the  water  so  taken  shall  be  used 
open  the  surface  soli  of  the  basin,  or,  at 
least,  not  carried  away  for  exterior  use,  to 
the  injury  of  any  owners  of  the  land  within 
the  basin. 

But  In  the  Tiev  which  we  take.  It  Is  im- 
material whether  the  San  Fernando  valley 
be  considered  a  great  tMSin,  saturated  by 
water  from  the  Inflow  of  the  Los  Angeles  riv- 
er and  Its  tributaries,  or  saturated  as  a  re- 
sult of  all  the  causes  which  appellants  aa- 
slgn.   In  passing.  It  will  suffice  to  say  that 
the  court  was  Justified,  upon  a  conflict  in  the 
evidence,  In  rejecting  the  theory  of  the  clay 
blanket  covering  the  valley  at  a  varying 
depth.    Unquestionably  the  San  Fernando 
valley  Is  the  great  natural  reservoir  and  sup- 
ply of  the  Los  Angeles  river.  IJoqueetlon- 
ably  the  cutting  ott  of  this  supply  would  as 
completely  destroy  the  Los  Angeles  river  aa 
would  the  cntting  off  of  the  Great  Lakes  de- 
stroy the  St  Lawrence.   San  Fernando  val- 
ley may  indeed  he  regarded  as  a  great  lake 
filled  with  loose  detritus,  into  which  the 
drainage  from  the  neighboring  mountains 
flows,  and  the  outlet  of  which  is  the  Los  An- 
geles river.  Impeded  by  the  soils,  these  wa- 
ters, of  cvorse,  move  more  slowly  than  they 
woidd  Id  an  (^>en  lake;  but  unquestl<aably 
the  general  movement  of  practically  all  is 
southeasterly  to  the  Narrows,  through  and 
out  of  which  flows  the  Los  Angelra  river 
proper.    Unquestionably,  also,  a  serious  In- 
tertuptlon  of  or  Interference  with  this  supply 
would  as  certainly  Impair  the  volume  of  wa- 
ter carried  by  the  Los  Angeles  river  as  though 
the  Interruption  and  interference  were  with 
a  surface  flowing  tributary  thereof.  The  wa- 
ters of  the  Sao  Feroando  ralley  therefore  are 
not  "percolating  waters"  In  the  common-law 
sense  of  the  term— vagrant,  wandering  drops 
moving  by  gravity  In  any  and  every  direction 
along  the  line  of  least  reslstauce.  These  wa- 
ters percolate,  it  is  true,  but  only  In  the  sense 
that  they  form  a  vast  mass  of  water  confin- 
ed In  a  basin  filled  with  detritus,  always 
slowly  moving  downward  to  the  outlet.  In 
the  effort,  in  conformity  with  physical  law, 
to  attain  a  uniform  level.  If  it  be  here  con- 
ceded that  the  city  of  Los  Angeles  has  the 
paramount  right  to  the  use  of  the  waters  of 
the  Los  Angeles  river,  then  the  abstraction 
of  waters  from  this  valley  is  as  clearly  an  In- 
terference with  that  right  as  It  would  be  if 
the  valley.  Instead  Ot  being  filled  with  dd- 
bris,  were  an  open  lake  from  which  tfie  river 
drew  its  whole  supply.  The  doctrine  of  per- 
colating waters  as  applied  by  the  common 
law  has  of  necessity  tjeen  modified  to  meet 
the  conditions  existing  in  this  state,  condi- 
tions which  never  confronted  the  authors  of 
that  body  of  laws,  and  of  the  existence  of 
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which  it  Is  safe  to  say  they  never  conceived 
the  possibility.  Not  only  has  that  doctrine 
been  modified  In  Katz  v.  Walklnshaw,  supra, 
but  It  has  fnrthw  received  necessary  and 
Just  modification  In  UcCllntock  v.  Hudson, 
supra,  where,  quoting  from  the  syllabus,  wliich 
correctly  epitomizes  the  view  of  this  court.  It 
la  said:  "Under  the  rule  established  in  Katz 
V.  Walklnshaw  with  respect  to  percolating 
waters,  it  is  not  lawful  for  one  owning  land 
bordering  on  a  stream  to  excavate  In  his  land, 
intercept  percolating  waters  therein,  and  ap- 
ply It  to  any  use  other  than  Its  reasonable 
use  upon  the  land  from  which  It  is  taken,  If 
he  thereA^  diminishes  tbe  stream  to  the  dam- 
age of  others  having  rights  therein."  If.  as 
here  contended  and  found,  the  city  of  Los 
Angeles  has  paramount  right  to  the  use  of 
all  the  waters  of  the  river,  then,  under  the 
doctrine  thus  enunciated,  none  of  these  so- 
called  percolating  waters  may  be  withdrawn 
to  the  Invasion  and  injury  of  audi  right  See 
Hudson  T.  Dalley  (It.  A.  2,234,  filed  Dec.  1, 
1909)  106  Pac.  748. 

To  this  proposition  we  now  come.  The  de- 
cisions of  this  court  in  Lux  r.  Haggin,  60 
Cal.  255,  4  Pat  919,  10  Pac.  674;  Vernon  Ir- 
rigation Go.  r.  City  of  Ixw  Angeles,  106  Cal. 
237,  89  Pac.  762;  City  Of  Lbs  Augelea  v.  Pom- 
eroy,  124  Cal.  597,  57  Pac  585;  City  of  Los 
Angeles  v.  Loa  Angeles  Farming  &  Milling 
Co.,  152  Cal.  645,  93  Pac.  860,  1135;  teken 
with  the  cases  of  Hooker  v.  City  of  Los  An- 
geles, 188  U.  S.  314.  28  Sup.  Ct  305,  47  L.  Ed.- 
487,  63  L.  B.  A.  471,  and  Devlne  v.  City  of 
Los  Angeles,  202  U.  S.  313,  26  Sup.  Ct  652,  50 
L.  Ed,  1046— -must  be  regarded  as  a  defini- 
tive determination  of  the  city's  right  Col- 
lecUvely,  these  cases  present  the  same  argu- 
meoits  as  are  here  advanced  by  ai^llante, 
and  the  decisions  denying  validity  to  these 
arguments  must  be  considered  as  closing  the 
contention.  The  right  to  use  the  water  upon 
annexed  territory  not  within  the  limits  of 
the  original  pueblo  is  distinctly  declared  In 
City  of  Los  Angeles  v.  Pomeroy,  supra.  More- 
over, with  the  extraordinary  growth  of  the 
city  of  Los  Angeles  within  the  original  pueb- 
lo limits  of  four  square  leagues,  this  ques- 
tion becomes  of  no  practical  importance, 
since  It  Is  fairly  well  estabUshed  that  all  of 
the  supply  of  the  Los  Angeles  river  Is  requir- 
ed for  legitimate  uses  within  tbe  limits  of 
the  old  pueft)Io.  We  have  thus  considered  the 
principal  contentions  advanced  by  appellants. 
Certain  minor  propositions  may  be  disposed 
of  with  brief  review. 

The  demurrer  to  the  complaint  for  nncer 
tainty  was  properly  overruled.  The  dty  was 
contending  that  it  had  a  paramount  right  to 
all  of  the  waters  of  tbe  river,  and  It  was  not 
required  to  aver  tliat  any  particular  quantity 
of  the  water  was  necessary  lor  its  vao.  Nor 
was  it  necessary  that  tbe  city's  complaint 
should  give  the  boundaries  and  locations  of 
the  irrlgible  land  any  more  than  It  would 
have  been  required  to  give  the  number  and 
location  of  homes,  hotels,  factories,  or  the 
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like  for  the  nee  of  which  the  water  mm  te- : 
quired. 

It  was  hotb  Impracticable  and  muieceseary 
for  the  trial  conrt  to  attempt  to  define  the 
amoiint  -of  water  wM<di  wonld  be  reqnlzed 
by  the  city  from  October  let  of  each  year  to 
May  iBt  of  the  following  year,  ^e  court 
having  properly  decreed  that  the  paramount 
right  to  the  use  of  the  water  was  In  the  dty, 
by  Its  Injonction  restraining  the  defepdanta 
from  dlrertlsg  water  from  the  rtrer  at  any 
time  when  the  city  was  taking  the  entire  sur- 
face flow  tor  the  purposes  for  which  the  dty 
and  Its  Inhabitants  w«e  required  to  use  the 
water,  said  all  that  wab  necessary  upon  this 
matter.  Vernon  Irrigation  Oo.  t.  Los  An- 
geles, 106  Cal.  287,  89  Pae.  702;  City  of  Los 
Angeles  t.  Pomeroy,  124  Oal.  597,  07  Fac.  tiSS. 
The  finding  that  the  waters  derelt^d  In  the 
wells  of  the  appellants  are  part  of  the  sub- 
terranean flow  of  the  Los  Angeles  river  was, 
as  above  dlscnssed,  Abundantly  sustained  by 
the  evidence.  It  was  shown  that  tlie  sorf  ace 
stream  under  normal  condltl<ms  Is  proportion- 
ate to  Uie  contributions  of  water  from  raln- 
fiUI  and  nnde^Tound  storage^  The  wells  In- 
dlspatably  drew  firom  tUs  underground  avp- 
ply,  with  the  effect  of  aiipreclably  diminish- 
ing the  surface  flow. 

■  Appellants  objeeted  to  the  following  ques^ 
turn  asked  of  the  exp»t  KocMg:  "Then,  as- 
suming what  Mr.  Mulholland  testified  to  with 
regard  to  the  character  of  the  material  and 
the  manner  of  the  upbuilding  of  the  valley  Is 
true,  where,  In  your  oirinlon,  does  the  water 
plane  of  the  San  Fernando  valley  extend?" 
It  is  urged  that  tills  was  permitting  the  ex- 
pert Eoeblg  to  construe  tiie  testimony  of  the 
expert  Mulholland  and  to  draw  Inferences 
therefrom;  'but  the  trial  court,  befne  over- 
mlbig  tiie  objection,  called  attention  to  the 
fact  tiiat  the  witness  had  heard  the  testi- 
mony of  Mulholland,  and  that  his  <q;iInion 
was  to  tw  based,  not  upon  the  (pinion  of 
Mulholland,  but  upon  the  facts  testified  to  by 
him.  The  only  objection  to  the  question  that 
remains  is  that  It  pennitted  the  witness  to 
assume  a  recollection  of  all  of  the  matters 
testified  to  1^  Mulholland.  For  the  reastms 
given  In  People  v.  Le  Doux,  102  Fac.  517,  this 
method  of  framing  what  Is  In  effect  a  hypo- 
thetical question  Is  not  favored ;  but  for  the 
reasons  also  there  given  tiie  irregularity  was 
not  such  as  to  call  for  a  reversal  of  the  case. 
The  conrt  did  not  en  in  permitting  the  ex- 
pert witnesses  to  give  their  views  as  to  the 
manner  In  which  the  Los  Angeles  river  was 
created.  "Wblle  It  Is  true,  as  said  In  Los  An- 
geles T.  Pomeroy,  supra,  that  'Vbat  a  sub- 
terranean stream  mutt  be  In  order  to  bring 
It  within  the  law  of  riparian  rights  Is  a  ques- 
tion of  law,"  for  experts  learned  In  geology 
to  give  their  theories  as  to  the  manner  In 
which  nature  has  created  or  developed  a  giv- 
en physical  candltltm  Is  not  an  Invasion  of 
the  domain  of  the  law. 


SBPORTES.  (CaL 


The  trial  court  did  not  err  in  denying  the 
motion  of  aftpdlants  to  bring  In  other  parties 
or  their  motlmifl  that  their  suUs  abate  nntll 
these  parties  w«e  brought  in.  The  suit  be- 
ing one  to  qniet  tltle^  based  iqmn  the  plain- 
tiff's assorted  paramount  right  to  the  waters 
of  the  stream,  the  presence  or  absence  ot 
such  defendants,  eren  If  situated  Mmllarly 
to  those  In  the  acthm,  conld  not  have  beue- 
Sted  or  Injured  the  latter.  It  Is  not  pretend- 
ed that  the  court  In  tbe  action  actually 
brought  could  not  and  did  not  fully  detei^ 
mine  the  controversy  'between  the  parties  lit- 
igant 

No  other  matters  call  for  special  attention, 
and  for  the  foregoing  reasons  the  Judgments 
and  ordm  exhaled  from  are  affirmed. 

We  omcur:  SHAW,  J.;  ANQTSLUyTTU 
J.;  MBLVIN.  J.;  SLOSS,  J.;  LOBIGAN,  J. 


(U  Cal.  A.  497) 

VIOTOE  POWER  &  MINING  CO.  COLB. 
(Civ.  651.) 

<CouTt  of  Appeal,  Third  District,  Oallfonila. 
Oct.  18,  1909.) 

1.  BjEcnrGNT  (8  63*)— Piju.nuia— SuxncxEif- 

OT  or  00HPI*AINT. 

A  complaint  In  ejectment,  alle^g  tiiat  on 
or  about  a  stated  date  defendants,  wltboat  title 
or  rij;ltt,  and  without  conunt  of  plaintiff  and 
its  grantors,  unlawfully  entered  into  pcases- 
Bi<«  of,  and  oasted  plaintiff  and  Its  grantors  of 
the  possesaioD  of,  a  part  of  certain  -described 

?ropeTty,  and  have  wimheld,  and  ate  now  wrong- 
all;  withholding,  from  plaintiff  the  possession 
of  such  premises,  is  sumcient,  since  it  avers 
the  estate  of  plaintiff,  possession  by  defendant 
at  the  time  of  the  commencement  of  the  ootloii, 
and  his  wrongfol  withholding  of  the  same. 

[Bd.  Note,— For  other  cases,  see  fiijectment. 
Cent.  Dig.  H  164r-157:  Dec.  IMg.  | 

2.  Gjectubnt  (I  66*)— Pujldino— SnmciEiT- 

CT  OF  COMPUaNT. 

The  averment  that  defendant's  entry  was 
without  the  consent  of  **plaintiff  and  its  gran- 
tors" would  not  render  the  complaint  snhject  to 
general  demurrer;  It  being  merely  superfluous. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  S  66.*1 

3.  Judgment  (|  liS^DxrATOT— Vacation- 

Ghoundb. 

Tliat  one  of  a  firm  of  attomeys  represent- 
ing defendant  obtained  an  extension  of  time  la 
which  to  answer,  and  by  inadvertence  neglect- 
ed to  mEike  a  record  of  the  extension  ni>on  the 
ofiSce  calendar  of  the  firm,  sod  left  town  with- 
out notifying  his  partner  thereof,  returning 
when  It  was  too  late  to  file  an  answer,  would 
not  warrant  vacation  of  the  default  Judgment 
for  excuiable  neglect;.  It  appearing  that  his 
partner  knew  when  the  time  originally  granted 
would  expire. 

[Sid.  Kote.— For  other  easei^  sea  JwigmeaU 
Dec.  Dig.  {  14i*] 

.4.  JUDQUBNT  (I  161*)— DBFADI.T— VAOATIOS— 

Finding  Filed  asxez  Default  Taken. 
Aji  answer,  served  on  plaintiff's  attorneys 
after  Judgment  by  default  for  failure  to  answer, 
and  after  the  denial  of  a  first  motion  to  set 
aside  the  judgment  and  default,  but  prior  to  the 
hearing  of  the  second  motion  for  the  same  pur- 
pose, was  no  ground  for  granting  the  motion,  es- 
pecially in  view  of  Code  dv.  Proc  i  182,  pto- 
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riding  that  onlesa  motions  are  refaaed  for  Id- 
formali^,  or  with  liberty  to  renew  them,  after 
an  applicati<m  for  an  order  made  to  a  judge  of 
a  court  in  which  the  action  or  proceeding  is 
pending  U  refused,  or  granted  conditionally,  no 
rabsequent  application  for  the  same  order  shall 
be  made,  except  to  a  Judge  of  a  higher  court. 

[EA.  Note. — EVr  other  cases,  see  Judgment, 
Dec  Dig.  S  181*] 

Aiipeal  from  Siii>erlor  Oourt,  Shasta  Coun- 
ty; W.  M.  Fincli,  Jadge. 

Action  by  the  Victor  Power  ft  Mining  Com- 
pany against  0.  L.  Cole.  From  a  judgment 
for  plalntlCF,  and  an  order  denying  a  motion 
to  set  aside  the  default  upon  which  the  judg- 
ment was  enterod,  defendant  appeals.  Af- 
firmed. 

Braynard  &  Elmball,  for  appellant  W. 
F.  Aram  and  P.  H.  Coffman,  fbr  respondoit 

HAKT.  J.  The  defendant  prosecutes  this 
appeal  from  the  judgment  ami  an  order  de- 
nying his  motion  to  vacate  and  set  aside 
the  default  upon  which  said  Judgment  was 
entered. 

The  action  is  In  ejectment;  the  complaint 
averring,  among  other  facta,  that  "on  or 
about  the  5th  day  of  October,  1907,  the  said 
defendants,  without  title,  wlthont  right,  and 
wlthont  the  consent  of  the  plaintiff  and  its 
grantors,  wrongfully  and  unlawfully  enter- 
ed upon  and  Into  possession  of,  and  ousted 
the  plaintiff  and  its  grantora  of  the  posses- 
sion of,  a  part  of  tiie  said  Bonanza  mlnlii^ 
claim,  lands,  and  premises  {all  of  which  are 
In  a  preceding  paragraph  of  the  complaint 
specifically  deecrlbed),  and  ever  since  on  or 
abont  the  aald  6th  day  of  October,  1907,  they 
hare  wllhhtid,  and  are  now  wrongfully  and 
unlawfidly  withholding,  from  the  lOalntlff, 
the  possesslcni  of  the  sam^  to  wit,  that  lot 
and  part  of  Ihe  said  Bonanza  mining  <^lm, 
lands,  and  premises  known  as  the  'Oole 
hdtase,  batn,  and  boUdlngs,'  oa  the  east  side 
of  the  wagon  road  and  creek  mmdiuc 
tbrou^  the  said  Bonanza  m^nlT>g  claim  and 
premisee,  being  the  most  southerly  building 
<m  said  Bonanza  mining  claim,  to  the  dam- 
age of  plaintiff  in  the  sum  of  960."  The 
prayer  Is  for  jad^moit  for  the  recovery  of 
the  poBBOslon  of  flie  demanded  pranlses  and 
for  damages  for  withholding  the  same,  etc. 
It  will  be  convenloit  to  .  here  narrate  the 
facts  essential  to  an  understanding  of  tiie 
point  made  by  appellant  that  the  conrt  be- 
low erred  In  making  the  order  draiylog  his 
motion  to  set  aside  and  vacate  the  Judgmmt 
and  the  default. 

The  complaint  was  filed  on  the  6th  day  of 
January,  1908.  Summons  was  served  on  the 
defendant  In  the  county  of  Shasta  <m  the 
17th  day  of  January,  1906,  and  tb»  same, 
with  proof  of  service  thereof,  was  returned 
and  filed  on  the  30th  day  of  January.  1908. 
Ou  the  24th  day  of  February,  1908.  default 
of  defendant  and  Judgment  thereupon  were 
entered,  and  a  writ  of  pmsesslon  issued. 


On  the  2Sth  of  February,  1908,  the  d^oid* 
ant  filed  a  motion  to  set  aside  the  jadgment 
and  vacate  the  default  on  the  grounds  of 
excusable  neglect  This  motlim  was  support- 
ed by  the  affidavits  of  one  G.  Zerr  and  C. 
H.  Braynard,  one  of  the  attorneys  of  the  de- 
fendant, and  upon  the  showing  thus  made 
the  court,  on  the  25th  day  of  March.  1908, 
made  an  order  setting  aside  the  judgment 
and  the  default  and  allowed  the  defendant 
to  answer  or  demur  to  the  complaint  On 
the  9th  day  of  April,  1908,  the  defendant 
filed  a  demurrer  to  the  complaint,  and  on 
the  31st  day  of  July,  1908,  the  court  made 
an  order  overruling  said  demurrer,  and  al- 
lowing the  dtfendant  30  days  within  which 
to  file  an  answer.  It  Is  stated  by  counsel  for 
re^ndent  In  their  brief  that  on  the  31st  day 
of  August  1908,  an  order  of  the  court  was 
filed  extending  the  time  to  answer  to  10  days 
from  Angnet  29,  1908.  This  last-mentioned 
order  does  not  ai^ar  tn  the  Judgment  roll ; 
but  It  does  ther^n  appear  that  on  Septem- 
ber 11,  1906,  the  default  of  the  defendant 
for  failure  to  answer  was  again  ent^ed  by 
the  clerk  of  the  court  On  the  21st  day  of 
September,  1908,  the  court  rendered  Judg- 
ment against  the  defendant  upon  his  de- 
fault On  the  28th  day  of  S^tember,  1908, 
the  attorneys  for-  the  defendant  served  and 
filed  a  notice  of  motion  to  set  aside  the  said 
second  default  Sftld  niotl<«i  was  heard  by 
the  conrt  on  the  16th  day  of  October,  U08, 
and  on  the  6th  day  of  November,  1908,'  the 
court  Hon.  O.  W.  Bndi,  presiding  Judge 
thereof, -denied  the  nmOb  The  Judgment  on 
fbe  second  default  waa  entered  on  the  4th 
day  of  November,  1908i.  On  the  7tb  day  of 
December,  1908,  the  attomers  for  the  de- 
fenduit  served  and  filed  a  notiea  of  a  sec- 
ond motion  to  set  aside  and  vacate  tlie  see- 
ond  defiiolt  and  Jn^moit;  the  time  for 
hearing  said  motion  being  fixed  in  aald  no- 
tice for  the  ISOi  day  of  January.  1909.  On 
Mardi  B,  1909,  the  court,  Hon.  Wm.  If.  Finch, 
Judge  of  the  snperlOT  oourt  of  Glenn  county, 
presiding,  made  an  order  denying  said  sec- 
ond or  last-mentioned  motion.  The  appeal 
her^  other  than  that  ftom  the  Judgment  is 
from  the  wder  made  and  entered  1^  Judge 
Finch  on  the  5th  day  of  Mardi,  1909. 

1.  The  dalm  for  a  revusal  of  the  jndg- 
mCTt  Is  tonnded  m  the  contention  'that  the 
complaint  does  not  state  a  cause^  of  action. 
But  the  demurrer  was  properly 'overruled. 
The  complaint  ctmtalns  all  the  averments 
essential  to  a  stetement  of  a  cause  of  action 
tn  ^ectment  to  wit:  The  estete  of  plaintiff, 
possession  by  the  defendant  at  the  time  of 
the  commencement  of  the  action,  and  his 
wrongful  withholding  the  same.  Haggln  t. 
Kelly,  136  Cal.  48S.  09  Pac.  140;  Hlhn  Co. 
V.  Fleckner,  106  Cal.  97.  89  Paa  214;  Hlhn 
V.  Mangffiiberg,  89  CaL  208,  26  Pac.  968; 
Bego  V.  Van  Pelt  6S  CaL  264.  8  Paa  867; 
Payne      Treadw^  16  CaL  216;  McFar^ 
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land  V.  Matthai  et  al^  7  Gal.  App.  689,  95 
Pac.  179.  The  averment  tbat  defendant's 
entry  was  wltbout  tbe  consmt  of  "plaintiff 
and  ItB  grantors"  was  superfluous;  but  It 
has  never  been,  nor  will  tt  ever  be,  held  that, 
because  a  complaint  sets  out  more  tects  tiian 
are  necessary  to  a  statement  of  a  cause  of 
action,  the  pleading  Is  for  tbat  reason  alone 
obnoxlona  to  the  objections  at  a  general  de- 
murrer. 

2.  We  perceive  no  reason  whl<!^  would  Jus- 
tify a  disturbance  of  the  court's  order  refus- 
ing to.  set  aside  and  vacate  tbe  default  and 
Judgment  of  which  complaint  Is  here  urged. 
The  most  Important  of  the  several  affidavits 
upon  which  the  motion  was  pressed  was  that 
of  C.  F.  Kimball,  member  of  the  law  firm  of 
Braynard  &  Kimball,  attorneys  for  tbe  ap- 
pellant In  that  affidavit  It  Is  alleged  that 
the  affiant  "obtained  au  extenslou  of  time, 
by  order  of  court,  for  said  drfendants  to 
answer  tbe  complaint  herein,  which  said 
extension  of  time  expired  on  September  8, 
1008,  as  shown  by  said  ord^  on  file  herein. 
By  inadvertence  I  neglected  to  make  a  rec- 
ord of  such  extension  of  time  upon  tbe  of- 
fice calendar  of  the  law  firm  of  Braynard  & 
Kimball,  attorneys  for  said  defendants.  Said 
extension  of  time  was  obtained  on  August 
29,  1908,  and  waa  for  10  days  from  such 
date."  The  affiant  proceeds  to  aver  tbat,  on 
the  2d  day  of  September,  1908,  be  departed 
from  Bedding,  Shasta  county,  for  the  city 
of  Stockton,  to  attend  the  Democratic  state 
convention  as  a  delegate  to  tbat  body ;  that 
after  the  adjournment  of  said  convention  he 
visited  Sacramento  and  San  E*ranclsco,  and 
did  not  return  to.  Bedding  until  the  lltb  day 
of  S^tember,  1908,  arriving  there  In  the 
nighttime,  and  from  the  time  of  his  depart- 
ure from  Redding  he  bad  no  consultation 
with  Mr.  Braynard,  bis  partner  concerning 
business,  until  tbe  morning  of  the  12th  of 
September.  Tbe  affidavit  of  Charles  H.  Bray- 
nard, of  the  law  firm  of  Braynard  &  Kim- 
ball, corroborates  Mr.  Kimball,  and,  among 
other  things,  declare  that  affiant  was  un- 
aware of  tbe  order  made  by  the  court  on  the 
29tb  day  of  August,  1908,  granting  to  tbe 
appellant  further  time  within  which  to  an- 
swer tbe  complaint,  until  tbe  morning  of 
September  12,  1908,  at  which  time  he  was 
Informed  of  said  order  by  his  law  partner. 
There  can  be  no  doubt  tbat  counsel  for  ap- 
pellant signally  failed  to  make  such  show- 
ing as  would  have  warranted  the  court,  In 
the  exercise  of  Its  discretion,  In  vacating  tbe 
Judgment  and  setting  aside  the  default  en- 
tered against  their  client 

In  order  to  justify  the  vacating  of  a  Judg- 
ment and  the  settii^  aside  of  a  default  the 
party  claiming  to  be  thus  aggrieved  must 
show  excusable  neglect,  or  present  a  reason- 
able excuse  for  his  default  Shearman  v. 
Jorgensen,  106  Cal.  483,  30  Pac.  863;  Ed- 
wards  V.  Hellings,  103  Cal.  201,  37  Pac.  218 ; 
Heine  v.  Treadwell,  72  Cal.  217.  13  Pac.  503; 
aellly  T.  Buddock.  41  CaU  812.   As  la  said 


HEPORTEB.  (CUL 

In  Shearnum  t.  Joigensai,  mpra,  "It  Is  <Hily 
in  exceptional  cases  tbat  orders  <tf  tills  kind 
will  be  reversed  1^  this  conrt"  But  the 
facts  here  do  not  bring  this  case  within  the 
ezcepflon.  One  ot  Oie  atbomegn  of  the  de- 
fendant was  certainly  aware  <tf  tba  exten- 
sion of  10  days  granted  by  tbe  court  to  the 
defendant  to  answer  tbe  complaint  and  the 
fact  that  said  attorney  failed  to  make  a 
note  of  tint  order  of  the  conrt  on  the  office 
calendar  of  the  law  firm  of  which  he  was  a 
member,  and  tbat  by  reason  thereof  his 
partner  failed  to  become  apprised  of  such  or- 
der, Is  no  reason  at  all  for  excusing  their 
default  In  other  words,  we  fall  to  see  tbe 
force  of  the  argument  tbat  the  plaintlflF 
should  be  compelled  to  sufTer  the  consequen- 
ces of  tbe  ne^ect  of  Mr.  Kimball  to  give  bis 
partner  timely  Information  of  the  order  made 
by  the  court  granting  them  additional  time 
in  which  to  file  an  answer.  It  Is  not  denied 
that  Mr.  Braynard  knew  that  tbe  30  days* 
time  allowed  the  defendant  for  answering 
the  complaint  granted  by  the  court  upon 
overruling  the  demurrer  would  expire  on  the 
31st  day  of  August,  1908,  and  that  he  must 
have  believed  that  so  far  as  be  was  advised, 
the  plaintiff  would  t>e  entitled  to  a  default 
Judgment  after  the  expiration  of  that  time. 
Personally  he  made  no  effort  to  secure  fur- 
ther time  beyond  tbe  SO  days  originally  grant- 
ed to  his  client,  and  knew  nothing  of  the 
order  allowing  additional  time  until  the  re- 
turn of  his  partner  to  Bedding,  and  aft^  the 
additional  time  secured  by  the  latter  had  er- 
plred.  We  do  not  tblnk  that  proper,  or  any, 
diligence  was  shown  tbe  defendant  In  tbe 
matter.  To  the  contrary^  It  would  rather 
appear  that,  having  suffered  two  defaults  to 
be  entered  against  him,  he  was  Inexcusably 
negllg^t  The  entry  of  the  default  and 
Judgment  In  tbe  first  Instance  ought  to  have 
been  sufficient  to  put  the  defendant  on  ills 
guard,  80  that  he  would  have  avoided  a  repe- 
tition of  tbe  same  difficulty.  As  stated,  the 
facts  do  not  Justify  interference  witb  tbe 
ruling  of  the  court  below  on  the  order  ap- 
pealed from. 

The  fact  that  the  appellant  after  the  sec- 
ond default  and  Judgment  were  entered,  serv- 
ed upon  the  attorneys  for  tbe  plaintiff  an 
answer,  of  which  "due  service"  was  admitted 
by  said  last-mentioned  attorneys,  furnished 
no  reason  for  allowing  the  motion.  Tbe  al- 
leged answer  was  served  on  the  plaintiff's 
attorneys  on  February  18,  1909,  after  the  de- 
nial of  the  first  motion  to  set  aside  the 
Judgment  and  default  but  prior  to  the  hear- 
ing of  the.  second  motion  for  the  same  pur- 
pose. The  case  had  gone  to  Judgment,  and 
certainly,  after  that  event  an  answer  or 
other  pleading  could  avail  nothing  to  the 
party  offering  It  Particularly  is  this  true 
here,  since  It  Is  manifest  that,  under  the 
terms  of  section  182  of  the  Code  of  Civil 
Procedure,  the  defendant  was,  so  far  as  the 
facts  disclosed  here  show,  without  authority 
or  right  to  Institute  tbe  second  motion.  That 
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Kctlon  provides  -  that,  save  In  cases  where 
motions  are  refnsed  for  Informality  In  the 
papers  or  proceedings  necessary  to  obtain 
the  order,  or  to  motions  refused  with  liberty 
to  renew  the  same,  an  application  for  an 
order  made  to  a  Judge  of  a  court  In  which 
the  action  or  proceeding  is  pending  Is  re- 
fused In  whole  or  In  part,  or  Is  granted  con- 
ditionally, no  subsequent  application  for  the 
same  order  shall  be  made  to  any  court  com- 
mleslonet,  or  any  other  judge,  except  of  a 
higher  court  There  Is  no  showing  here  that 
the  first  motion  was  refused  because  of  "in- 
formality in  the  papers  or  plroceedings  nec- 
essary to  obtain  the  order,"  nor  does  it  ap- 
pear that  liberty  to  raaev  tbe  motion  was 
granted. 

For  the  foregoing  reasons,  the  Judgment 
■nd  order  appealed  from  are  affirmed. 

We  conciir:  OBIPUAN.  P.  J. ;  BURNBTT.  J. 

01  Cal.  A.  608)  ' 
.  TIOrOR  I^WEB  &  UININO  CO.  t.  ZBRR. 
(CIt.  652.) 

(OooTt  oC  Aiveal,  Third  District,  OalifonUa. 
Oct  18,  1909.) 

Anpeal-from  Superior  Court,  Shasta  County; 
W.  M.  Finch,  Judge. 

Action  hy  the  Victor  Power  St  Mining  Com- 
pany aeainst  O.  Zerr.  From  a  Judgment  (or 
plalDtiff,  and  an  order  denying  a  motion  to  va- 
cate the  Judgment  and  aet  aside  the  default  upon 
which  it  was  entered,  defendant  appeals.  Air 
firmed. 

Braynajd  A  Kimball,  for  appellant  W.  F. 
Aram  and  P.  H.  Ooffixian,  for  respondent 

HART,  J.  This  is  an  action,  ejectment  In 
form,  ana  the  appeal  is  from  tbe  judgment  and 
an  order  refusing  to  grant  the  motion  of  the  de- 
fendant to  Bet  aside  tbe  default  entered  against 
him  for  failure  to  answer  the  complaint  within 
the  time  allowed  b^  the  court  upon  OTerruling 
the  demurrer  to  said  complaint,  and  to  vacate 
the  judgment  entered  upon  said  default.  Hie 
facts  and  the  law  pertinent  thereto  are,  con- 
fessedly, similar  to  those  in  the  case  of  tbe  plain- 
tiff herein  against  G.  Ia  Cole  (No.  651,  an 
opinion  in  which  has  this  day  been  filed)  105 
Pao.  758. 

It  therefore  follows  that«  upon  tiie  authority 
of  said  case  (No.  651),  the  judgment  and  the 
order  appealed  from  herein  must  be  affirmed; 
and  such  ia  the  order. 

We   concur:     OHIPMAX,    P.    J.:  BUR- 

■NBrr.  J. 

(11  Cal.  A.  606} 
VICTOR  POWER  &  BITNING  CO.  T.  Air 

VARES.   (Civ.  653.) 
<ConTt  of  Appeal,  Third  District  California. 
Oct.  18,  1909.) 

Appeal  from  Superior  Court,  Shasta  County ; 
W.  M.  Finch.  Judge. 

Action  by  the  Victor  Power  &  Mining  Com- 
pany against  Manuel  Alvares.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a  mo- 
tion to  set  aside  the  default  upon  which  It  was 
entered  and  vacate  the  Jwlgment,  defendant  ap- 
peals. Affirmed. 

Braynard  A  Kimball,  for  appellant.  W.  F. 
Aram  and  P.  H.  Coffman,  for  respondent. 


HART,  J.  Itis  is  an  appeal  from  the  Judg> 
ment,  and  an  order  denying  defendant's  mo- 
tion to  set  aside  the  default  for  failure  to  an- 
swer the  complaint  and  to  vacate  the  judgment 
thereupon  entered  against  the  appellant  Tbe 
facts  and  the  law  applicable  thereto  are  ad- 
mittedly the  same  as  those  in  tlie  case  of  Victor 
Power  &  Uioing  Co.  v.  a  U  Cole  (Now  651.  this 
day  decided)  105  Paa  758. 

Therefore,  upon  the  authority  of  said  case,  the 
Judgment  and  the  order  herein  appealed  from 
are  affirmed. 


We  concur: 
NBTT,  J. 


CHIPMAN.   P.   J.;  BUR- 


Ol  Cal.  A.  606} 

GREEN  et  aL  v.  GAVIN  et  al.    (Civ.  648.) 

(Court  of  Appeal,  Third  IMstrlct  California. 
Oct  IS^  1909:    Rehearing  Denied  hy 
Supreme  Court  Dea  16^  1909.) 

1.  MlITBS  AITD  BixifBSALS  ({  19*>— LOCAHHO 
C1.AIUS— POBTINO  NOTIOE8— TncB. 

Where  defendants  did  all  acts  required  for 
the  valid  location  of  a  mining  claim  by  recording 
notice  of  location  in  the  county  recoiuer's  office, 
staking  and  developing  the  claim  and  posting 
notice  of  location  on  the  claim,  it  was  immaterial 
as  against  subsetiuent  locators  that  only 
valid  notice  of  locatioa  was  posted  after  the 
notice  was  recorded. 

E>d.  Note.— For  other  cases,  see  Mines  and 
erals.  Cent  Dig.  |  S7;  Dee  Dig.  1 19.*] 

2.  Mines  asd  Mirerals  (I  22*)— Location 

OF  CUOHB  —  RECOBDINO  NOTIcn  OF  LOCA- 
TTOK. 

Tbe  recorded  notice  at  a  mining  claim  need 
only  be  similar  to  that  iwsted  njiran  the  ground 
and  show  that  claimant  claims  the  land  describ- 
ed and  identified  therein,  so  that,  where  tbe  no- 
tice recorded  was  a  copy  of  a  post^  notice 
which  was  insufficient  because  not  posted  with- 
in the  claim,  that  the  valid  notice  sulisequently 
posted,  which  differed  from  the  first  notice  only 
in  omitting  tbe  name  of  a  witness,  was  not 
again  recorded,  was  immaterial  as  against  sub- 
sequent claimants. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  45-60 ;  Dee.  Dig.  8  22.*] 

8.  AfPEAI.  AND  EbBOB  ($  1041*)— HABMI.ES8 

Ebbob— Pbejuoicial  Effect— Ambndicbnt. 
In  an  action  to  quiet  title  to  a  mining  loca- 
tion, the  case  was  tried  on  defendants*  allega- 
tion that  their  location  notice  was  posted  on 
February  28,  1905,  and  a  copy  thereof  recorded 
on  the  13th  of  that  month.  After  trial,  but  be- 
fore judgment,  an  amendment  was  allowed  al- 
leging that  a  notice  was  posted  near  and  upon 
the  claim  on  February  IStb,  and  that  on  Feo- 
mary  29th  defendants  again  posted  on  the  daim 
a  copy  of  the  notice  of  location,  except  that  it 
omitted  the  name  of  a  witness,  containing  the 
date  of  the  location  as  of  the  13th,  locator's 
name,  etc  The  facts  allied  in  tbe  amendment 
were  admitted  in  evidence  without  objecti<Hi. 
Held,  that  the  amendment  could  not  have  In- 
jured plaintiEfs,  though  it  was  probably  unnec- 
essary, since  the  ineffectual  posting  of  February 
13tb  need  not  have  been  alli^ed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  11  4106-4109;  Dec.  Dig.  | 
1041.*] 

4.  PX,EADinO  (S  236*H-AlfXNDlfBHTB— DUOSK- 

TioN  or  Court. 

The  court  should  liberally  exercise  its  dis- 
cretion in  allowing  amendments,  so  that  the 
cause  may  be  decided  on  the  merits. 

[Ed.  Note.— For  other  cases,  we  Pleading, 
Cent.  Dig.  §  OOl ;   Dec.  Dig.  §  236.*] 
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5.  Mines  and  Minebau  (|  88*)--ChAii(8— 
Actions— PBoor—lMMATKBiAi-  Facts. 

In  an  action  to  quiet  title  to  a  mining  claim, 
the  (act  that  the  first  notice  of  claim  poited 
b7  defendant!  was  near  the  land,  and  not  upon 
h  as  alleged  in  tlM  aaawei.  waa  immaterial 
when  ramdoit  facta  were  aileied  and  proved 
to  ahow  a  valid  loeatloii,  and  aoBtain  the  jud^- 
muit  for  dafendaBti. 

[Ed.  Mot&— For  other  caaea,  aae  lllnea  and 
Ulnerala,  Dea  Dig:  |  88.*] 

Appeal  from  Superior  Coart,  Placer  Oonn- 
ty;  J.  E.  Prewett,  Judge. 

Action  b;  F.  H.  Oreen  and  others  against 
James  Gavin  and  others.  From  a  Judgment 
for  defendants  and  an  order  denying  a  mo- 
tion tor  new  trial,  plaintiffs  appeal.  Af- 
firmed. 

Tattle  A  Tattle,  for  appeUante.  W.  H. 
Blade  and  J.  M.  FoIweUer,  tor  respondents. 


BURNBTT,  3.  The  action  is  to  quiet  titie, 
and  the  vital  question  In  the  case  involves 
the  validity  of  a  mining  location  made  by  re- 
spondents. TUe  facts  are  substantially  with- 
out controversy,  and  may  be  stated  as  fol- 
lows :  On  February  12, 1905,  the  respondents 
discovered  mineral  In  paying  quantities  on 
the  claim  in  dispute,  and  on  the  following 
day  posted  a  notice  of  location  on  a  tree 
plainly  visible  thought  to  be  on  or  near  tfa^ 
west  line  ot  the  claim,  bnt  which  a  subse- 
quent survey  showed  to  be  some  288  feet  west 
of  said  line.  An  Identical  copy  of  this  notice 
was  recorded  In  the  county  recorder's  office 
on  the  23d  day  of  February,  1905.  These  two 
Instruments  were  In  proper  form,  were  sign- 
ed by  the  locators,  witnessed  by  cms  George 
Adams,  and  dated  February  18, 190S.  On  this 
latter  date  respondents  went  around  the 
claim,  placed  stakes  at  what  they  believed 
to  be  the  four  comers,  marlced  trees,  and 
brushed  oiit  the  lines  bo  that  the  boundaries 
could  be  readily  traced,  and  Immediately  be- 
gan the  work  of  dev^opmmt  of  the  mine 
which  had  not  ceased  at  the  time  of  the  trial 
of  the  action.  On  the  29th  day  of  February, 
190n,  me  of  the  respondents  posted  near  a 
trail  on  the  easterly  side  and  actually  on  the 
claim  an  additional  notice  sufficient  In  all  re- 
spects and  exactly  like  the  first  notice,  with 
the  single  exc^rtlon  that  It  did  not  contain 
the  name  of  Adams  as  a  witness.  On  the 
19th  day  at  December,  1905,  while  respond- 
ents were  In  possession  of  tbe  daim  and 
engaged  In  derdoplng  it,  ai^lants  with 
knowledge  of  the  foregoing  facts,  posted  on 
the  same  <flalm  their  notice  of  location,  and, 
as  reqpondents  would  mt  jMA  poBsession, 
this  acdon  was  begun. 

The  tilalm  Is  located  In  what  Is  known  as 
the  "brushy  Mining  District^  In  the  county 
ot  Placer,  and  It  was  stlpolated  that  the  cut- 
torn  of  miners  In  said  district  at  all  tbe  times 
mentioned  required  the  posting  ot  a  location 
notloe  upon  the  mining  ground  claimed  or  at- 
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tempted  to  be  located,  and  the  recording  of  a 
copy  thereof  with  the  county  recorder  of  the 
county.  It  does  not  appear  from  the  stipula- 
tion in  what  order  these  acts  were  required 
to  be  performed  but  there  was  evidence  to 
the  effect — and  it  would  seem  natural  and 
reasonable  to  conclude — ^that  the  practice  was 
first  to  post  and  afterwards  to  record  the  no- 
tice. But  in  the  case  at  bar  we  consider  tills 
drcnmstance  entirely  Immaterial  as  all  the 
acts  required  tax  a  valid  location  of  a  min- 
ing claim  had  been  performed  by  reepondents 
long  before  appellants  entered  upon  the 
ground  and  ther  aforesaid  d^arture  from  the 
usual  order  of  procedure  was  absolutdy  with- 
out prejudice  to  any  one,  and  conld  not  inure 
to  the  benefit  of  the  subsequent  locators. 

A  statement  of  the  foregoing  facte  would 
seem  to  be  sufficiently  confirmatory  ot  the 
lower  court's  decision,  but  there  is  abundant 
authority  for  Ite  support  In  Thompson  v. 
Spray.  72  Cat  333,  14  Pac.  185.  it  Is  said: 
"Does  the  fact  that  the  notice  was  recorded 
before  It  was  posted  render  It  invalid?  We 
tblnk  not  No  record  is  necessary  In  the  ab- 
sence of  a  custom  requiring  It  •  •  •  But 
If  such  a  custom  were  shown,  we  do  not  tiilnk 
the  mere  order  in  which  the  acte  are  done  of 
snffldent  Importance  to  render  them  of  no  ef- 
fect" The  following  statem«it  in  Kern  Oil 
Co.  T.  Crawford.  143  Gal.  S02,  76  Pac.  1112 
(3  L.  R.  A.  rN.  S.]  993),  In  r^erence  to  tlie 
marking  of  the  boundaries,  Is  applicable  also 
to  the  acts  required  by  custom:  "Technical 
accuracy,  either  In  the  location  of  the  stakes 
or  In  the  wording  of  the  notice,  is  not  requir- 
ed. If  a  third  party.  Intending  to  locate,  can 
readily  ascertain  from  what  has  been  done  by 
the  prior  locator  the  extent  and  boundaries 
ot  the  dalm  so  located,  then  the  object  of  the 
statute  has  been  accomplished.**  Tbe  matter 
could  hardly  be  stated  more  dearly  than  In 
Dwlnnell  t.  Dyer,  145  Gel.  21,  78  Pac.  2SS 
(71  L.  R.  A-  [N.  8.1  763),  wherein,  throng 
Chief  Justice  Beatiy,  the  court  declares; 
"Under  tbe  law  of  Congress,  under  the  laws 
of  this  state,  and  under  every  code  of  district 
laws  adopted  by  miners  that  has  come  to  my 
notice,  the  prescribed  order  of  the  acts  nece»- 
aary  to  a  valid  location  Is,  first  the  dlacovery 
of  mineral  bearing  rock  in  place;  seomd.  the 
posting  of  notice  at  or  near  tbe  point  irtwre 
the  ledge  Is  exposed ;  next  the  rec(«d!oc 
notice;  and.  finally,  the  work  of  dena^p- 
ment  But  although  this  Is  Uie  natnml  and 
proper  order  of  procedure.  It  Is  not  (AUsatory 
In  the  absence  of  Intervening  rights.  It  is 
Indeed  universally  held  that  when  vrerr  ut 
necessary  to  complete  a  location  has  been 
done  before  an  adverse  dalm  baa  ftccnwd. 
the  order  In  which  such  acte  bave  been  per- 
formed is  ImmaterlaL  If,  for  Instance,  s  lo- 
cator before  the  discovery  of  any  lode  bcaJna 
by  first  marking  out  a  snrfacs  dalm,  bis  lo- 
cation Is  perfected  it  be  deTd<^  a  lofle  wUb- 
In  his  boundaries,  before  a  good  location  la 
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mlatftke  In  posting  the  flret  notice  without  the 
bonndarles  of  tlielr  dalm,  could  BupplT  the 
omlBBlon  bj  posting  the  notice  properly.  But 
appellants  Insist  th&t  thereafter  the  notice 
should  have  been  recorded.  But  what  pur- 
pose muld  have  been  accomplished  by  repeat- 
ing an  act  already  performed?  As  far  as  the 
coDstmctlve  notice  required  by  the  custom  Is 
concerned,  it  had  been  fully  glreu  and  Its  ot>- 
Ject  accomplished.  Neither  the  law  nor  cus- 
tom requires  an  idle  act  Appellants  state 
that  "the  first  notice  was  Invalid  because 
posted  without  the  claim  and  the  second  or 
additional  notice  was  invalid  because  the 
same  was  never  recorded,  prior  to  the  time 
of  our  locatkm."  Bdt  the  argument  Is  based 
apon  a  misconception  of  the  notice  jequlred 
to  be  recorded.  All  that  is  contemplated  is 
that  the  claimant  shall  post  upon  the  ground 
a  written  statement  signed  by  him  and  prop* 
erly  da'ted  containing  the  information  that  he 
claims  the  land  as  a  mining  claim  with  a  de- 
scription of  It  sttflBdent  for  IdentlflcatioD  and 
that  he  shall  record  a  similar  notice  In  the 
recorder's  office.  The  posted  and  the  record- 
ed notices  are  not  required  to  be  Identical. 
They  Bbould«  of  course,  be  sobetantlally  allk& 
The  only  difference  here  relating  to  the  name 
of  a  witness  is  entirely  immaterial.  As  under 
the  admitted  facts  the  trial  court  could  have 
reached  no  different  conclusion.  It  Is  neces- 
sary to  consider  only  one  ruling,  which  re- 
lates to  an  amoidment  to  the  answer.  It 
seems  that  the  cause  went  to  trial  upon  the 
averment  by  defendants  that  the  location  no- 
tice was  posted  on  the  29th  of  February,  1905, 
and  that  a  coj^y  of  said  notice  was  recorded 
on  the  13th  day  of  said  month. 

After  trial,  but  before  Judgment,  upon  dne 
notice  given,  the  court  allowed  an  amendmeat 
to  the  effect  that  on  February  13th  a  notice 
was  posted  near  and  upon  said  land,  and  that 
thereafter  "on  or  about  the  29th  day  of  Feb- 
ruary, 1905,  the  said  James  Qavln,  acting  for 
himself  and  for  his  said  co-locators  of  said 
mining  claim,  again  posted  on  said  mining 
claim,  a  full,  true  and  correct  copy  of  said 
notice  of  location  of  said  claim,  containing 
the  names  of  said  locators,  the  date  of  said 
location,  to  wit,  the  13tb  day  of  February, 
1005,  and  a  correct  description  thereof,  ex- 
cept, that  the  name  of  the  witness,  George 
Adams,  to  said  location  was  omitted  there- 
from." The  am«idment  was  probably  un- 
necessary, as  the  ineffectual  i>0Btin£  of  Feb- 
ruary I3th  need  not  have  been  allied,  but 
the  facts  were  received  In  evidence  without 
objection,  and  it  is  Impossible  to  conceive 
how  appellants  could  be  injured  by  the  allow- 
ance of  the  amendment  The  rule  Is  well 
established  that  the  court  should  liberally 
exercise  Its  discretion  In  allowing  amend- 
ments so  that  the  cause  may  be  determined 
upon  its  merits.   Bean  v.  Stoneman,  104  Cal. 


It  may  be  remarked  that  the  court  found 
in  accordance  with  the  evldoice  that  the  first 
notice  was  posted  "near  to  said  mining 
claim"  and  not  "near  and  upon  said  land," 
as  alleged  In  the  amendment.  But  this  cir- 
cumstance Is  of  no  moment,  as  all  the  materi- 
al facts  are  alleged  In  the  answer  and  found 
by  the  court  that  are  required  to  support  the 
Judgment 

The  dedslou  of  the  trial  court  is  clearly 
right  and  the  JndgnieDt  and  order  am  af- 
firmed. 

We«oncar:  OHIPBCAN,  P.  J. ;  HABT.  J. 


CU  Cal.  A.  4S3) 

LEWIS  V.  SUPERIOR  COURT  OF  BUTTB 
COUNTY  et  al.    (Civ.  674.) 
(Court  of  Appeal,  Third  District,  California. 
Oct  6,  1909.) 

1.  PBOHZSmbn  (I  17*)— -DEUAITD— JTTOOBS. 

The  applicant  for  a  writ  of  prohibition 
must  make  a  demand  on  defendant  toat  he  ac- 
cede to  the  course  sought  to  be  enforced,  and 
therefore  prohibition  against  the  superior  court 
and  the  judge  thereof  cannot  after  the  death  of 
the  judge,  be  maintained  sAinst  Us  snecflssor 
without  such  demand  first  beiDg  made  upon  htm. 

[Ed.  Note.— For  'other  cases,  see  Prohlbitiw, 
Dec,  Dig.  S  17.*] 

2.  PaoHiBmoif  (|  29*)-^UDOBa— Thbeat  to 
Do  Aci^Dkitiai.  of  Irtent. 

Before  a  judge  should  be  prohibited  from 
doing  an  act,  it  should  appear  taat  he  ia  about 
to  proceed  or  threatens  to  do  the  act,  and,  where 
he  denies  in  hia  return  that  he  will  do  the  act 
complained  of  unless  prohibited,  the  peremptory 
writ  should  not  issue. 

[Ed.  NatB^Var  other  cases,  see  Prohibition, 
Cent  Dig.  f  77;  Dec  Dig.  {  29»] 

8.  JuDOintirr  ft  670*)— Bab— Nonsuit  tob  Ik- 

suFFioiBNT  Pacts— Effect. 

Where  a  nonsuit  is  granted  for  lusoffidMit 
facts,  there  has  been  no  trial  on  the  merits. 

[Ejd.  Note.— For  other  cases,  aee  Judgment 
Cent  Dig.  K  102»-1046;  Dec  Dig.  S  670.*] 

4.  Appeal  aho  Erbob  (|  842*)  —  Review  — 
Motion  fob  NoNsmr— Qusstion  or  Lav, 
The  roliug  of  the  trial  court  on  motion  for 

a  nonauit  presents  a  question  of  law. 
[Ed.  Note.— For  other  eases,  see  Appeal  and 

Error,  Cent  Dig.  K  1582-1595;   Dec.  Dig.  f 

842.*]. 

6.  JnsTiOBS  or  thk  I^ob  (|  171*)— Appbai^ 

Tbiai,  Anew. 

An  action  commenced  in  the  justice's  court 
cannot  be  tried  anew  in  the  superior  court  un- 
less  the  issues  of  fact  have  been  tried  fn  the  jus- 
tice's court. 

[EH.  Note.— For  other  cases,  see  Justices  of 
|,he^  Peace,  Cent  Dig.  |i  3S16-S8S0;  Dec  Dig.  % 

Petition  for  writ  of  prohibition  by  S.  Lewis 
against  the  Superior  Court  of  Butte  County 
and  others.  Writ  denied. 

Bond  &  Hays,  for  petitions. 

CHTPMAN,  P.  J,  The  action  is  brought 
to  prohibit  the  defendants  from  proceeding 


*P«r  othar  eaaas  sm  tssw  topis  sad  aaetlon  NUHBBB  In  Dm.  *  Am.  Dlgi.  1M7  to  date,  *  Reporter  Indtias 


Digitized  by  Google 


T64 


106  PACIFIC 


BEFOBTIQB. 


(CM, 


to  try  tbe  case  de  doto  In  which  H.  S. 
Parker  Is  plaintiff  and  the  petitioner  here  is 
defendant  It  appears  that  the  action  last 
above  referred  to  was  commenced  In  I3ie  Jus- 
tice court  of  Ohlco  township.  It  came  on 
for  triaL  Tbe  plaintiff  submitted  his  evi- 
dence and  rested,  whereupon  defendant 
moved  for  a  judgment  of  nonsuit  and  dismis- 
sal of  the  action  on  the  ground  tliat  the 
plaiutlff  had  failed  to  prove  tiis  alleged  cause 
of  action  and  tbe  facts  were  Insufflciwt  to 
constitute  a  cause  of  action.  The  motion 
was  granted  and  judgment  of  nonsuit  and 
dismissal  of  the  action  duly  entered.  Plain- 
tiff thereupon  served  notice  of  appeal  to  the 
superior  court  "on  questions  of  both  law  and 
fact"  The  appeal  "was  jrerfected  and  "cer- 
tified copy  of  the  justice's  docket  together 
with  the  pleadings,  all  notices,  motions,  and 
all  other  papers  filed  In  the  cause,  the  notice 
of  appeal  and  undertaking,  was  filed  in  the 
clerk's  office  of  the  superior  court"  It  fur- 
ther appears  that  "said  H.  S.  Parker,  plain- 
tiff, did  not  prepare  a  statement  of  the  case 
and  file  the  same  with  tbe  said  justice  or 
judge,  nor  was  any  such  statement  preiured 
or  filed  or  prepared  or  filed,  or  at  all."  Some 
time  after  the  said  appeal  was  perfected  and 
the  said  papers  filed  with  the  clerk  of  the 
superior  court  as  aforesaid,  defendant  mov- 
ed the  court  after  due  notice  of  tbe  motion 
to  plaintiff  Parker,  to  dismiss  the  aptwal 
"upon  the  ground  that  the  said  appeal  was 
taken  upon  questions  of  law,  and  that  no 
statement  of  the  case  was  made  or  filed  In 
the  justice's  court  from  which  the  appeal 
was  taken,"  and  that  "an  involuntary  judg- 
ment of  nOnsult  Is  a  question  of  law,  and 
that  the  appeal  was  not  perfected  •  •  * 
t>ecanse  of  there  baving  been  no  statement 
of  tbe  case  filed  in  the  said  justice's  court" 
Tbe  motion  came  on  for  hearing  and  was 
denied  by  tbe  court  "ond  the  court  there- 
upon set  the  case  down  for  trial  de  novo  In 
the  said  superior  court,"  to  which  defendant 
objected  on  the  grounds  above  stated,  and 
that  the  "said  superior  court  was  without 
jurisdiction  to  do  otherwise  than  to  dismiss 
the  said  appeal,  which  said  objection  of  the 
defendant  was  overruled  by  the  said  superior 
court'  and  defendant  excepted  thereto."  The 
writ  of  this  court  Is  prayed  for  to  prohibit 
the  said  superior  court  from  trying  said  case 
de  novo.  Before  the  alternative  writ  was 
served  defendant  the  Honorable  WaiTen 
Sexton,  djed;  the  Honorable  John  C.  Gray 
was  duly  appointed  to  fill  the  vacancy:  and 
an  order  was  made  duly  substituting  him  as 
defendant,  and  service  was  made  upon  him. 
Judge  Gray  makes  return  that  tbe  matter 


set  forth  In  tbe  petition  bat  Bfiver  been 
brought  btfore  him  for  hearing,  and  denlee 
that  be  will  unl«B8  prohibited  by  tbli  covt 
proceed  to  try  tbe  said  case  de  noro,  ami 
prays  that  before  any  writ  Issue  he  be  tlrm 
an  oppwtunlty  to  hear  the  said  mattw. 

While  the  superior  court  Is  made  a  party 
defendant  the  motive  power  of  Its  machinery 
reside  in  the  judge  of  that  court  It  spealu 
only  through  its  presiding  officer,  through 
whom  alone  service  can  be  made  upon  It 
We  cannot  know  but  that  the  successor  of 
Judge  Sexton  would,  upon  motion,  set  aaldo 
the  order  overruling  defendant's  motion  to 
dismiss  tbe  action  and  the  order  setting  the 
case  down  for  trial  de  novo,  and,  upon  a  re- 
newal by  defendant  of  his  motion  to  dismiss 
the  appeal,  grant  the  relief  prayed  for.  The 
writ  of  prohibition  Is  the  counterpart  of  the 
vrrlt  of  mandate.  Code  Civ.  Proc.  f  1102; 
and  we  held,  in  Ferguson  t.  Board  of  Edoca* 
tion,  7  Cal.  App.  568,  95  Pac.  165,  that  the 
applicant  must  make  a  demand  upon  Ihe  de- 
fendants to  perform  the  act  sought  to  be  en- 
forced by  the  writ  It  would  seem  reason- 
able to  require  that  before  a  judge  should  be 
prohibited  from  doing  an  act  It  should  appear 
that  he  is  about  to  proceed  or  threatens  to 
do  tbe  act  Respondent  denies  in  his  re- 
turn that  he  will  do  tbe  act  complained  of 
unless  prohibited.  We  think  therefore  that 
the  peremptory  writ  should  not  issue  under 
the  present  circumstances. 

It  may  not  be  out  of  place,  however,  to 
state  the  law  as  we  understand  It  Where  a 
nonsuit  is  granted  for  insufflcient  facts,  there 
has  been  no  trial  on  the  merits.  Smith  v. 
Superior  Court,  2  Cal.  App.  531,  84  Pac.  54. 
The  ruling  <tf  the  trial  court  on  motion  for  a 
nonsuit  presoits  a  question  of  law.  Hanna 
V.  De  Garmo,  140  Cal.  174,  73  Pac  83a  An 
action  commenced  In  the  Justice's  court  can- 
not be  tried  anew  in  tbe  superior  court  until 
the  Issues  of  fact  have  been  tried  In  the  Jus- 
tice's court.  "Null  V.  Superior  Court  4  Cal. 
App.  207,  210,  87  Pac.  392. 

We  suggest  that  petitioner  should  be  per- 
mitted to  meve  the  court  to  set  aside  and 
vacate  its  order  refusing  to  dismiss  the  ap- 
peal and  setting  the  case  for  trial  de  novo, 
and  to  renew  his  motion  to  dismiss  the  ap- 
peal and  bl8  objections  to  tr^  the  case  de 
novo.  Tlie  present  trial  judge  will  then  have 
an  opportunity  tp  rule  upon  tbe  matter,  and. 
should  he  adhere  to  tbe  view  of  bis  predeco- 
sor,  petitioner  vrill  have  bis  raaedy  open  to 
him. 

The  writ  Is  denied. 

We  cmcnr:  HART,  J.;  BURNITET,  J. 


Digitized  by  Google 


ClL) 


OAHLAN  T.  BANK  OF  LASSEN  OOUNTT. 


766 


ai  Cal.  A.  68» 
CAHLAN  et  nl.  t.  BANK  OF  LASSEN 

GOT7NTT  et  aL  (CIt.  Ml.) 
(Ooort  of  Appeal,  Third  INstriet,  Oalifonda. 
Oet  22,  190e.) 

L  COBPOBATIOITS     Q  —  OOICFKCXIKG 

Transfeb  or  Stock— IsacBB,  Psoor,  and 
Vabiancb— Admissibilitt  or  Evidbnck. 
lo  an  actioD  to  establish  title  to  certificatee 
of  bank  atock  and  to  compel  transfer  of  the  same 
on  the  bot^B  of  defendant  bank,  ownership  in  a 
person  deceased  was  alleged  and  a  traosier  by 
such  person  to  plaintiffa  and  possession  b;  them. 
Held,  that  evidence  to  show  that  the  original 
owner  after  the  transfer  held  them  In  tmst  for 
the  transferees  was  admissible  under  th*  alle- 
catlon  of  owDersbip  and  possession. 

[Bil.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  &17;  Dec  Dig.  |  138.«] 
2.  Tbubis  (S  169*)^Wbo  Mat  Bboohs  Thub- 

lEB. 

It  is  competent  for  a  person  creating  a  trust 
to  himself  become  the  tnute*  ta  to  make  the 
beneficiary  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  J  206;  Dec  Dig.  1 159.*] 

8.  Tbubts  {§  30H*>— Cbeation  or  Tbubtb. 

One  who  owns  property  may  so  deal  with 
It  while  retaining  the  legal  title  as  to  make 
himself  a  trustee  for  tbe  benefit  of  another. 

[Ed.  Note.— For  otiier  cum,  see  Tnuta,  Cent 
Dig.  »  41.  41%;  Dec.  Dig.  |  8(Hi.*] 

4  Tbubtb  (S  25*)— Obeatiok  or  Tbtjbw— Nxo- 

KSSABT  WOBDS. 

Any  words  which  Indicate  with  suflSdent 
certainty  an  Intention  to  create  a  tmst  will  be 
effective  in  so  doing  without  the  use  of  the 
words  "trust"  or  "trustee." 

[Ed.  Note.~For  other  cases,  see  Tnuti,  Cent. 
Dig.  U  84-37;  Dec  Dig.  fi  25.*] 

B.  Tbitstb  (S  39*)— Omatiok- Aoobptancb. 

It  is  not  neces&ary  to  the  creation  or  exist- 
ence of  a  trust  that  the  beoeSciary  shall  be  in- 
formed ot  the  trust  or  express  an  acceptance  of 
it,  as  under  Civ.  Code,  {  ^251,  the  mutual  con- 
sent of  a  trustor  and  trustee  creates  a  trust  of 
which  the  beneficiary  may  take  advantage  at 
any  time  prior  to  its  resdssion. 

[Ed.  Note.— For  other  eases,  see  lYosts,  Gent. 
Dig.  H  S7~S& ;  Dec  Dig.  |  89.*] 

6.  TBVBTB  (I  87%*)— OOEATION- VaUDITT. 

Wtere  the  owner  of  certificates  of  bank 
Btock  transferred  them,  but  retained  possession 
of  them  until  his  death,  the  fact  that  be  received 
dividends  on  the  stock  does  not  affect  the  valid- 
ity of  the  troat  thus  established. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Gent 
Dig.  I  58;  Dec  Dig.  |  37%.*] 

7.  CoBPOBATiONs  (S  138*) — Tbaitsfeb  of  Stock 
— Actions  to  Gohfei.  Tbansfer  on  Books. 

In  an  action  to  compel  a  bank  to  transfer 
certain  shares  on  its  books  to  plaintiffs  and  to 
pay  plaintiffs  the  dividends  doe  thereon,  evi- 
dence Add  sufficient  to  Justify  a  finding  that  the 
certificates  were  indorsed  to  plaintiffs,  and  that 
the  original  owner  held  the  certificates  in  trust 
for  plalntilb. 

IBA.  Note. — For  other  cases,  see  Corporations, 
I>ec  Dig.  i  188.*] 

&  OlVTS  (I  64*)— WirU  (I  01*)— COITTRAOni 
TO  BBQUEATH~TBAnarCB  OF  STOCK  CKBTIF- 
lOATES. 

Deceased  placed  certificates  of  bank  stock 
in  an  envelope  after  indorsing  a  transfer  in 
blank  upon  them,  end  wrote  on  the  outside  of 
tfae  envelope,  "In  case  of  my  death  to  go  to 
Neva  and  fjena  Cahlsn,"  and  placed  the  same  in 
ft  private  box  kept  by  him  in  a  bank  vault. 


Held,  that  there  being  evidence  that  it  was  tiie 
purpose  of  deceased  to  make  an  actual  transfer 
of  the  certificates  at  that  time,  and  to  hold  them 
in  trust  during  his  lifetime  and  to  draw  die 
dividends  accruing  thereon  during  his  lifetime, 
it  was  not  an  attempt  to  make  a  gift-caosa  mot^ 
tis,  and  the  transfer  was  not  fnralld  as  Mvg 
testamentary  In  character. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent. 
Dig.  ft  119-121;  Deo.  DigTlM;*  Wills,  Gent 
Dig.  1  220;  Dec  Dig.  |  91*] 

A[H)eal  from  Superior  Court,  Lassen  Coun- 
ty:  F.  A.  Eelley.  Judge. 

Action  by  Geneva  C.  Cahlan  and  another 
against  the  Bank  of  Lassen  County  and  oth- 
ers. Jndcmait  for  plalntUEi,  and  defendants, 
executors  and  Interveners,  appeal.  Affirmed. 

Pardee  ft  Pardee  and  W.  H.  Carlln,  for  ap- 
pdlants.  W.  M.  Boardntan  (Grore  O.  Jnlian, 
of  couiwel),  fi>r  Interreaer.  N.  J.  Barry  and 
H.  D.  Borrougbfl,  for  respondents. 

CHIPMAN,  P.  J.  The  plaintiffs  in  tbeir 
complaint  allege  the  ownership  and  present 
possession  each  of  ten  shares  of  the  capital 
stock  of  the  defendant  bank,  evidenced  by 
two  certlflcates  numbered,  respectively,  118 
and  114 ;  that  both  said  certificates  were  Is- 
sued to  W.  W.  SchoII  on  January  8, 1902,  and 
were  thereafter  duly  assigned  and  delivered 
to  plalntltTs;  that  said  Scboll  died  in  De- 
cember, 1907;  that  defendants,  executors  of 
the  last  will  of  said  deceased,  daim  some 
Interest  in  said  shares  as  belonging  to  the 
estate  of  said  deceased;  that  plaintiffs  de- 
manded of  plaintiff  bank  to  pay  to  them  the 
dividend  accruing  on  said  shares,  and  the 
same  was  refused.  The  prayer  of  the  com- 
plaint is  that  defendant  bank  be  directed  to 
transfer  the  said  shares  on  Its  books  to  plain- 
tiffs and  to  pay  plaintiffs  the  dividend  due 
thereon,  and  that  the  court  decree  that  said 
Scboll  at  his  death  had  no  right,  title,  or  In- 
terest in  said  stock  or  the  dividend  thereon. 
Defendant  bank  disclaims  any  Interest  in 
the  controversy  and  seeks  only  to  be  direct- 
ed by  the  court  as  to  its  obligations  in  the 
matter.  Defendants,  the  executors,  deny,  on 
Information  and  belief,  the  material  allega- 
tions of  the  complaint,  and  pray  the  court 
to  "ascertain  the  truth  as  to  the  matters  of 
fact  set  forth  In  the  pleadings  herein."  Cer- 
tain residuary  legatees  under  the  will  of 
deceased  and  heirs  at  law  filed  a  complaint 
in  intervention,  claiming  that  the  property 
belonged  to  the  deceased  at  bis  deatb.  The 
court  made  the  following  findings :  "(3)  That 
on  the  8th  day  of  January,  1902,  said  Bank 
of  Lassen  County,  by  its  officers  duly  author- 
ized so  to  do,  issued  in  dne  form  and  deliver- 
ed to  said  W.  W.  Scholl  two  certificates  of 
Its  capital  stock  Nos.  118  and  114,  for  ten 
shares  each.  (4)  That  on  the  14th  day  of 
January,  1902,  said  W.  W.  Scholl  duly  and 
legally  assigned  said  certificates  mentioned  In 
finding  8  hereof,  and  each  of  tbem.  by  In- 
dorsement on  the  back  thereof,  to  the  plain- 
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tlfla.  Tbat  wid  W.  W.  SclioU  theraQpoa 
placed  said  two  cwtlflcates  In  an  enr^pe 
and  sealed  the  same  and  placed  the  fttltow- 
Ing  Indonemaat  in  writing  on  the  oatilde  of 
said  w9^Ufpet  *In  ease  of  my  death  to  go  to 
Neva  and  Lena  Gahlan,'  and  he  thraenpon 
placed  the  same  in  a  iffivate  box  txs^  blm 
in  the  Taiilt  «f  the  Bank  of  LaMen  Gonnty. 
That  thereafter  and  during  Uie  numth  ct 
Jannary,  1902,  and  at  other  times  thereafter 
said  W.  W.  Scboll  stated  that  said  certlfl- 
cates  and  the  shares  of  capital  stock  of  said 
bank  re^eeeuted  ther^  btfonged  to  the 
plalntlfls  in  this  action,  and  tliat  be  h^ 
tiie  same  in  trust  for  them,  subject  to  his 
right  to  have  and  receive  the  dividends  ac- 
cruing thereon  during  his  lifetime.  That 
said  certlflcateB  remained  in  said  private  box 
op  to  tlie  3lBt  day  of  December,  1907*  and 
on  said  day  last  named  Fred  Hines,  one  of 
the  def^dant  execut<»B  hradn,  d^vered 
both  of  said  certlflcatee  with  the  var&ope  In 
which  said  cortlflcates  were  Inclosed  to  the 
ItlalntUXB  her^"  Judgment  passed  for 
plalntUEs.  from  which  defendants,  the  encur 
tors,  and  defoidants,  the  interveners,  appeal 
on  bill  of  exc^tlouB. 

It  aiveared  1^  the  evidence:  Tluit  Scboll 
was  for  several  years  a  partner  in  bold- 
ness with  plaintUEs*  father;  that  be  was  un- 
married and  lived  with  the  Cahlans  as  one 
of  the  family  and  was  greatly  attached  to 
them ;  that  by  reason  of  this  attachment  he 
gave  to  a  brother  of  plaintUES  $1,000  and  fre- 
quently expressed  an  Intention  to  do  some- 
thing for  plaintm,  the  two  daughters  of 
his  friend.  He  was  the  own«r  of  20  shares 
of  the  Laaaen  County  Bank,  having  a  par  and 
actual  value  of  flOO  each.  He  these 
shares  under  lodk  and  key  in  a  tin  box  which 
was  dqioBited  In  the  bank  vault  They  were 
evidenced  by  two  certlflcates,  numbered  118 
and  114,  of  t^  shares  each,  were  dated  Jan- 
uary 8,  1902.  and  bore  an  assignment  in 
blank  signed  by  BchoU  and  witnessed  by  H. 
W.  Meylert,  who  was  cashier  of  the  bank. 
The  certificates  w«re  Inclosed  In  an  envelope 
which  was  indonwd  in  the  handwriting  of 
Meylert  as  follows:  **In  case  of  my  death 
to  go  to  Lena  and  Neva  Oahlan."  Hra.  Oah- 
lan,  plaintiffs'  mother,  was  a  witness.  She 
testified:  Tbat  she  bought  some  shares  <kC 
this  bank  at  the  same  time  BchoU  purchased 
bis.  That  he  came  to  her  shortly  after  and 
told  her  'that  he  had  given  the  girls  each 
ten  shares  of  stodc  and  had  put  It  in  his 
box  at  the  bank.  He  wanted  me  to  know 
that  he  had  done  this,  was  tiie  reason  that 
he  came  and  told  me.  He  wanted  to  give 
them  something  and  he  took  this  method  of 
dcdng  it  He  said  he  had  givoi  them  each 
ten  shares  of  the  bank  stock,  Lassen  County 
Bank  stock.  This  was  in  January,  1902.  I 
had  boui^t  some  stock  myself  that  was  is- 
sued at  the  same  time.  *  *  •  The  next 
Gonvramtlon  I  had  with  him  was  down  to 
the  house,  and  I  told  him  with  reference  to 
ttiat  stock.  If  be  wanted  them  to  have  lt» 


*  *  *  we  mnted  mm  to  be  sore  and 
leave  it  so  we  wouldn't  have  trouble  about 
getting  it,  and  he  said  that  was  all  fixed. 
He  said  you  can  ask  Ur.  U^lert,  and  be  will 
tell  you  Just  the  same."  was  asked  If 
Bir.  Scholl  said  anything  to  her  ^ot  retain- 
ing dividends,  to  which  she  answered:  "Tes, 
at  the  time  I  aited  him  If  he  was  sure  it 
was  all  fixed  so  there  would  be  no  trouble 
in  getting  It  He  said  th^  would  be  no 
trouble  tn  getting  It  •  •  •  He  said  this, 
'As  long  as  I  am  kSddng,*  lie  says,  *I  will 
h(dd  this  and  receive  the  dividends.' "  She 
met  Mr.  Scholl  at  the  bank  a  few  days  after 
tlie  sto^  was  Imed  and  llr.  Ueylert  was 
present  She  vras  asked  on  cross-examination 
to  state  the  words  or  substance  of  the  words 
used  In  the  conversation  that  totft  place  at 
that  time  to  which  she  had  testified  In  her 
examlnati<m  In  ebltf.  She  rqOled:  **Well, 
when  I  got  my  own  etotSc,  Wallace  (Mr. 
S(AoU>  said.  Ton  can  jnit  It  in  my  box  bore.' 
He  wont  into  the  vault  and  brought  his  box 
out  He  says,  *Tou  can  put  It  in  here  with 
the  girls'  Bto<^*  He  pi<&ed  that  up  in  his 
hands  at  the  time.  He  says.  This  is  the 
girls*  stock,  and  you  can  put  this  in  the  box 
with  It'  Z  adced  Hr.  Meylert  if  this  is  fixed 
all  right  and  there  would  be  no  trouble  In 
getting  It  and  Wallace  lane^ed  and  said. 
'She  Is  aftald  she  will  liave  trouble  with  the 
heirs,*  and  Mr.  Meylert  said:  'No,  the  heirs 
liave  nothing  to  do  with  this.  This  was  the 
girls'  at  the  time  of  Wallace^  death.  This 
don't  go  into  the  will.'  He  says.  This  Is  the 
glris'  property.'  I  remember  his  saying  it 
Just  like  that  and  Wallace  admitted  every- 
thing there,  I  dont  remonbet  Just  what  he 
said,  yes  or  no.  The  Court:  Do  I  under- 
stand yon  to  Bsy  tbat  he  admitted  as  a  tact 
that  It  was  the  girls'  stock?  A.  Tea,  I  was 
talking  to  both  men.  Mr.  Scholl  said:  *Xes, 
this  is  the  girls*  stock,  Mr.  Meylert  This  is 
all  signed.  There  is  nothing  to  do  with  this 
only  transfer  it  on  the  books.  This  Is  the 
girls'  proper^/  He  said  ttat  at  that  con- 
versation. He  brought  that  box  out,  and 
picked  tbat  stoA  out  of  It  and  he  said,  *Ton 
can  pat  It  in  here  with  the  girls'  stodL.*  X 
put  my  stodk  in  the  box.  YTtAl,  he  might 
have  put  the  girls'  stocik  in  an  envaiope,  but 
at  the  time  he  held  It  in  his  hand.  He  had 
the  two  ^eces  of  stock,  and  Mr.  Meylert  said. 
'Yon  see  here  that  he  has  signed  It*  and  I 
saw  that  It  was  signed  •  •  •  The  stodr 
referred  to  as  the  girls'  stodc  was  Oien  put 
bacft  Into  the  box,  and  he  carried  the  box 
ba<&  into  the  vault  My  sto^  Is  right  there 
yet  so  far  as  I  know."  Mr.  Scholl  stated  to 
other  parsons  that  he  had  given  ten  shares 
of  this  stock  to  each  of  these  plaintiffs.  The 
evidence  leaves  no  doubt  of  liis  Intentioa  to 
do  this,  and  that  he  did  everything  to  a» 
compllsh  it  ercB^  to  deliver  the  cerCUcates 
to  the  dmieea,  and  the  evidence  was  sufll- 
clent  to  warrant  the  inference  that  the  in- 
dorsement on  the  envelope  containing  the 
certlflcates  was  mads  with  Us  knnrledsB 
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tof  the  pmiKwe  only  of  coUecUng  the  divi- 
dends  while  he  Uredr— in  short,  that  he  con- 
stituted himself  their  trostee  for  the  pur- 
poses stated.  Mr.  lleylert  died  some  time 
before  the  trial,  and  hence  hia  testimony 
codld  not  be  taken.  It  appeared  that  npon 
tbe  death  of  Ifr.  BdioU  bis  executors  open- 
ed Ids  box  under  advice  of  connael  to  ascer- 
tain tbe  directions  of  bis  will  known  to  have 
beea  made.  They  found  the  enrelope  here- 
tofore mentioned,  and,  sopposliv  It  to  be 
tbelr  duty  to  carry  out  the  dlrecttona  written 
tbereon,  they  accordingly  ^lened  It  and  de- 
livered the  ontlflcatea  to  plaintlffi»  whldi  ex- 
{dalns  Ihelr  poseesaion. 

All  tiila  evidence  was  admitted  orer  the  ob- 
jection of  defendants  on  the  general  grounds 
of  brelerancy  and  Incompetency  and  particu- 
larly because  not  within  the  isanea  made  by 
tbe  pleadings.  The  point  seems  to  be  that 
as  tbe  omiplaint  alleges  ownership  and  pos- 
session of  the  bank  stock,  and  does  not  al- 
lege the  trust  to  eetidiltBh  wliich  the  evl^ 
dence  was  admitted,  it  was  not  competent  to 
prore  ownership  by  this, means.  The  facts 
present  a  somewhat  peculiar  case.  The 
primary  object  of  the  actton  is  to  eetabUsh 
ownership  of  these  cotUcatea  of  stock  wblcta 
had  been  delivered  to  plaintiffs  by  the  execu- 
tors, but  which  stood  on  the  books  of  tbe 
bank  In  tbe  name  of  plaintiffs'  donor.  Own- 
ership eBtabllshed,  the  bank  was  willing  to 
Issue  certificates  to  the  donees.    Proof  of 
ownership  made  necessary  a  disclosure  of 
all  tbe  facts  out  of  which  was  to  appear  the 
ultimate  fact  of  own^blp.   Tbe  facts  thus 
disclosed  showed  that  Mr.  Scholl  held  these 
certlQcates  as  trustee  for  plaintiffs.  His  only 
Interest  In  the  shares  of  stock  was  In  the 
dividends  paid  during  hie  lifetime.   In  the 
case  of  Booth  v.  Bank  of  Oakland,  122  Cal. 
19,  54  Pac  870,  a  case  quite  similar  to  this, 
the  trusteeship  In  the  bank  was  shown  to 
establish  ownership.   The  court  said:  "The 
ownership  of  the  plaintiff  is  all  that  is  ma- 
larial to  be  alleged."   The  ownership  of  real 
property  is  a  material  ultimate  fact  and  may 
be  pleaded  as  such  (Gavin  v.  Swain,  113  Cal. 
324,  4S  Pac.  677),  and  the  same  Is  true  gen- 
erally of  ownership  of  personal  property  (21 
Am.  &  Eng.  PL  &  Pr,  p.  726).   Here  original 
ownership  was  alleged  In  Scholl  and  trans- 
fer by  him  and  possession  In  plaintiffs.  This 
was  sufficient  to  admit  the  evidence  In  sup- 
port thereof,  although  It  showed  a  trust  In 
Scholl.   We  think  that  this  case  falls  clears 
ly  within  the  principles  laid  down  In  Hell- 
inan  v.  McWlUlams,  70  Cal.  449,  11  Pac.  659, 
and  Booth  v.  Oakland  Bank  of  Savings,  122 
Cal.  19,  54  Pac.  870.   It  was  competent  for 
Scholl  to  become  the  trustee  of  toe  trust 
created  by  himself.  Etveu  a  cestui  que  trust 
may  be  made  tmstee  of  the  fund  of  which 
be  Is  tbe  ben^dary.  Nellls  v.  Rlckard,  133 
Cal.  ei7.  66  Paa  82.  85  Am.  St  Bep^  227. 


an  inanranoe  policy,  never  left  the  possession 
of  toe  trustor  and  was  found  among  his 
other  papers  at  his  deato.  The  court  said: 
"In  such  cases,  equity  will  look  to  the  lBub< 
stance  of  toe  act  alone,  and  toe  Intoitlon 
wito  which  It  waa  done,  and.  In  toe  absence 
of  fraud,  carry  out  such  Intention  and  give 
It  effect"  One  who  owns  property  may  so 
deal  wIto  it  while  retaining  the  legal  title, 
as  to  make  himself  a  tmstee  for  ttie  boieflt 
ot  another.  Noble  v.  Learned,  ISS  OaL  246, 
94  Paa  1047.  and  cases  cited.  Said  toe  coort 
In  Booto  T.  Oakland  Bank,  supra:  "It  is 
wdl  setfled  that  a  trust  in  personal  property 
need  not  be,ln  wrttdng,  and  it  Is  equally  well 
settled  toat  no  s^  form  of  words  axe  neces- 
sary to  ovate  a  tmst"  Any  wwds  which 
indicate  wlto  nfflcimt  certainty  an  Inten- 
tion or  purpose  to  create  a  trust  will  be  ef- 
fective in  so  doings  wltoout  toe  use  of  toe 
words  "trusts*  or  "trustee."  Estate  of  Smith, 
144  Fa.  ^  22  AtL  916,  27  Am.  St  Rep. 
641.  Nor  is  it  necessary  that  toe  beneficiary 
shall  be  informed  of  toe  trust  or  lAall  ei- 
preas  an  acceptance.  Booto  v.  Oakland  Bank, 
supra.  "The  mutual  consent  of  a  trustor 
and  trustee  creates  a  trust  of  which  toe 
ben^dary  may  take  advantage  at  any  time 
pr\or  to  its  rescission."  Civ.  Code,  i  2251. 
The  tmst  here  was  not  rescinded.  The  cir- 
cumstance toat  Mr.  S<±oll  retained  the  pow- 
er to  receive  toe  divldaids  on  toe  stock  did 
not  affect  toe  validity  of  the  tmst  Id. 

It  is  objected  toat  there  Is  no  evidence 
toat  Mr.  SdboU  Indorsed  toe  certificates  on 
toe  back  toereof  "to  toe  plaintiffs,**  or  toat 
he  stated  In*  his  lifetime  toat  toe  certificates 
belonged  to  plaintiffs,  "and  that  he  held  toe 
same  in  trust  for  them,"  as  found  by  toe 
court  It  does  not  appear  that  Scholl  In- 
dorsed toe  certificates  "to  toe  plalnttfts," 
using  toat  language.  The  Indorsement  was 
In  blank;  but  toe  evidence  clearly  showed 
toat  his  Intention  was  to  indorse  toem  to 
plaintiffs,  and  his  act  bad  that  effect  Nor 
did  It  appear  that  he  ever  said  In  words 
toat  "he  held  toe  same  in  trust  for  toem" ; 
but  his  declarations  and  acts  showed  beyond 
doubt  toat  be  did  in  fact  so  hold  toem  and 
so  intended.  Otoerwise  the  evidence  shows 
that  toe  findings  are  literally  correct  and  are 
fully  supported.  If  not  literally  supported  In 
the  particulars  pointed  out  above,  toey  were 
In  toose  reacts  substantially  supported. 
The  evidence  Justified  toe  court  in  finding 
that  toe  Indorsement  In  effect  was  to  plain- 
tiffs, and  that  he  held  toe  ewtlflcates  in  trust 
for  toem. 

It  Is  trae,  as  dalmed  by  appellants,  that 
an  Ineffectual  attempt  to  make  a  gift  does 
not  create  a  trust  and  equity  will  not  per- 
fect an  imperfect  gift  by  establishing  a  tmst 
where  none  was  contemplated  (Noble  v. 
Learned,  supra);  but  here  the  evidence  la 
in  every  way  conalatent  -with  ttw  view  takn 


Digitized  by  Google 


768 


106  PACIFIC  REPOBTBB. 


by  the  trial  court  that  a  trust  was  contem- 
plate, and  Its  flndlnga  mast  stand  (Noble  t. 
Learned,  supra). 

It  is  orged  that  the  directions  on  the  en- 
velope containing  the  certificates  "are  testa- 
mentary In  character  and  as  snch  are  in- 
valid and  void  In  law,  affecting  any  interest 
in  the  property,"  citing  Hart  Eetchum, 
121  CaL  429^  S3  Pac.  931.  Aa  an  attemi>t  to 
effectuate  a  gift  causa  mortis,  and  nothing 
else,  this  may  be  so;  but  these  directions 
are  to  be  tflven  effect  in  accordance  with  the 
purpose  of-tlie  donor  otherwise  shown  to 
have  been  Us  Intratlon  In  raakli^  the  in- 
dorsement 

We  think  that  the  Judgment  Is  correct  and 
it  ia  therefore  affirmed. 

We  concur:   BTTRNBTT,  J.;  HABT,  J. 


(II  Cal.  A.  SSI) 
PEOPLE 


CARANTAN. 


(Cr.  98.) 

(Court  of  Appeal.  Third  District,  California. 
Oct.  25,  1909.) 

1.  Cbimikai.  Law  (f  834*)— Tbial— MoomOA- 

TION    OF   iNSTBUCrXOITB  —  CBKDIBIUTT  Of 

Witnesses, 

A  requested  Instraction  tiiat  *^  witness 
may  be  Impeached  by  the  party  against  whom 
be  was  called  by  coctradictory  evidence,  or 
by  evidence  that  bis  general  reputation  for  truth) 
honesty,  or  intejfrity  ia  bad."  may  properly  be 
modified  by  adding,  "and  the  juiy  are  the  ex- 
clusive judges  of  bli  ctedibillty.'^ 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec  Dig.  S  834«] 

2.  Criminal  Law  (|  Tffi*)— TaiAir— Instbuo- 

TIONS. 

The  court  Instructed  that  tbe  Jury,  "mb- 
Ject  to  the  control  of  the  court,'!  are  the  ex- 
clusive judges  of  the  evidence,  except  when  it 
Is  declared  to  be  conclusive,  and  that  their 
power  of  judging  of  the  effect  of  evidence  Is  to 
be.  exerdsed  In  subordination  to  the  rules  of  evi- 
dence. Beld,  that  the  phrase  "subject  to  tbe 
control  of  the  court"  did  not  render  the  instruc- 
tion erroneous,  as,  though  tbe  phrase  might 
well  have  been  omitted,  It  must  be  assumed  that 
the  Jury  understood  it  to  mean  that,  wliile  they 
were  to  be  the  exclusive  judges  of  the  weight 
of  the  evidence,  they  were  to  be  guided  by  the 
principles  of  the  law  announced  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  I  782.*] 

3.  Criminal  Law  (|  822*)— Review— Ihstbuo- 

T10N8. 

In  ascertaining  whether  defendant  was  prej- 
udiced thereby,  instructions  must  be  considered 
as  a  whole  by  the  review  court. 

[Ed..  Note. — For  other  eases,  see  Oriminal 
Law,  Cent  Dig.  U  1900-1985,  8158;  Dec  Dig. 
I  822.*] 

4.  Criminai,  Law  (|  1172*)— Rxtucw— Habh- 

UB8  Error— Instbuctions. 

Where  the  weight  of  the  evidence  and  of 
the  credibility  of  witnesses  was  submitted  to 
the  jury  without  any  attempt  to  control  their 
judgment,  defendant  was  not  prejudiced  by  the 
phrase  in  an  Instruction  that  the  jury,  "subject 
to  the  control  of  the  court,"  are  the  judges  at 
the  effect  and  value  of  the  evidence. 

[Gd.  Note.— For  other  cases,  sse  Criminal 
Law.  Dec.  Dig.  I  1172.*] 


5.  Cbuinal  Law  (|  778*)— Trial— Inbtbuc- 

tions  on  bttsnen  of  pboof. 

An  inatmction  that  "the  proof  as  to  the 
defense  of  insanity  is  on  defendant,  and  this 
insanity  must  be  established  by  a  prepcmderanee 
of  evidence,"  etc.,  is  not  subject  to  the  objec- 
tion that  under  it  the  evidence  of  insanity  must 
come  fnun  ddfendant  alone,  and  the  jury  could 
disr^rd  the  evidence  of  msanlty  brought  out 
by  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  778.*! 

a.  COUBTS  (I  00*)  —  Oboanizaiion— Dbpabt* 

UENTS  or  COUBTS. 

As  tbe  several  departments  of  the  smperior 

coort  constitute  but  one  court,  the  jurisdiction 
of  a  department  to  which  a  case  has  been 
assigned  is  not  excloaive,  bat  the  case  may  be 
transferred  to  another  department  for  trial,  and 
such  transfer  does  not  affect  previous  ordns  in 
the  case  made  in  the  department  then  having  it 
[Ed.  Note.— For  other  cases,  see  Courts,  Csnt 
Dig.  {  175 :  Dec  Dig.  S  50.*] 

7.  Criminal  Law  (8  938*)— l^w  Tbial— Nsw- 
LT  Discovered  Evidence. 

Defendant  did  not  testify  on  the  trial,  and 
after  conviction  he  moved  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and, 
in  support  thereof,  presented  his  own  amdavit 
corroborated  by  flLffidavits  of  his  counsel  and 
ph^ician,  alleging  that  he  was  unable  to  re- 
member the  events  leading  up  to  the  homicide, 
or  what  transpired  at  the  time  of  the  shooting 
until  after  the  trial.  He  then  gave  the  details 
snch  events,  diBclosinK  a  clear  case  at  sdf- 
defense.  ffeld,  tiiat  the  denial  at  the  motion 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  I  98a*] 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Cliarlea  M.  Head,  Judge. 

Michael  Oarantan  was  convicted  of  mur- 
der in  the  second  degree,  and  appeals.  Af- 
firmed. 

Braynard  &  Kimball,  for  appellant  V,  8. 
Webb,  Atty.  Oen.,  and  J.  Gbarles  Jones,  for 

the  State. 

BURNETT,  J.  The  defendant  was  con- 
victed of  murder  in  tbe  second  degree,  and 
sentenced  to  Imprisonment  for  life  In  the 
penitentiary.  The  victim  was  his  wife,  and 
according  to  her  dying  statement  the  crime 
was  strikingly  atrocious.  It  is  not,  indeed, 
claimed  that  the  evidence  is  insufficient  to 
support  the  verdict,  but  many  points  are 
made  as  to  rulings  of  the  court  and  certain 
Instructions  given  and  refused,  some  of 
which  are  not  argued  and  only  a  few  in  our 
judgment  can  be  the  subject  of  candid  dis- 
putation. Of  these,  In  the  order  In  whldi 
they  are  presented: 

1.  The  defendant  requested  the  foUowIng 
Instruction:  "A  witness  may  be  impeached 
by  the  party  against  whom  he  was  called  by 
contradlctoi?  evidence,  or  by  evidence  diat 
his  general  reputation  for  truth,  honesty  or 
integrity  is  bad."  The  court  gave  It  but 
added  thereto  this  clause:  "And  the  Jury 
are  the  exclusive  judges  of  his  credibility." 
Appellant  claims  that  "this  modIficati<ni 
emasculates  the  iDstructlon.  deprives  It  of 
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-life,  and  In  effect  teUs  the  Jury  tbat  their 
province  of  determining  the  credibility  ot  a 
ffitness  Is  not  to  i>e  invaded  by  any  im- 
peachment of  a  witness  in  accordance  with 
law."  We  do  not  bo  understand  the  Instrnc- 
tlon.  When  fairly  couatrued.  It  .  simply 
means  that  the  Jury  were  to  be  the  exclusive 
Judges  of  the  weight  and  effect  of  the  evi- 
dence as  to  the  credibility  of  the  witness. 
As  a  proposition  of  law  this  cannot  be  dis- 
puted. There  Is  nothing  in  the  language 
used  from  .which  the  jury  could  infer  that 
due  regard  should  not  be  paid  to  the  evi- 
dence received  as  to  the  credibility  of  any 
witness.  In  view  of  other  instructions  It 
was  probably  unnecessary  for  the  court  to 
add  the  said  modification,  but  we  can  see  in 
it  no  invasion  of  ttie  province  of  the  Jury 
nor  anything  pnjudicial  to  tbe  rights  of  the 
'  defendant. 

2.  On  the  request  of  tbe  prosecution,  this 
iQstructlon  was  given:  "The  jury,  subject  to 
the  control  of  the  court,  are  the  judges  of 
the  effect  and  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be 
conclusive.   Their  power  of  judging  of  the 
effect  of  evidence  is  not  arbitrary,  but  to 
be  exercised  with  legal  discretion  and  In  sub- 
ordioatlon  to  the  rules  of  evidence."  Appel- 
lant had  requested  the  same  instruction  with 
the  exception  of  the  phrase  "subject  to  the 
control  of  the  court"  It  was  refused  for  the 
reason  that  It  was  covered  by  other  iuBtrnc- 
tlons.   Of  this  action  of  the  court  complaint 
Is  made,  and  It  is  contended  that  the  jury 
are  not  subject  to  the  control  of  tbe  court 
in  determining  the  effect  and  value  of  the 
evidence  except  when  declared  to  be  con- 
clusive, and  that  the  instruction  as  given 
1b  subject  to  this  imputation  of  the  court's 
Interference  with  the  jury's  prerogative.  It 
it  to  be  olwerved  that  the  said  qualification 
is  prescribed  by  the  Code  (section  2061,  Code 
Civ.  Proc.),  and,  while  the  expression  is 
somewhat  equivocal  and  might  well  have 
been  omitted,  we  must  assume  that  the  jury 
uoderstood  It  to  mean  that,  while  they  were 
to  be  the  exclusive  judges  of  the  weight  of 
tbe  evidence,  in  their  deliberations  they  wwe 
to  be  guided  by  the  general  principles  of 
law  announced  by  the  court    At  most,  the 
expression  Is  subject  to  criticism  for  uncer- 
tainty, but  in  the  endeavor  to  ascertain 
wheUier  defendant  was  prejudiced  we  must, 
of  course,  consider  the  whole  charge.  A 
conviction  upon  ample  evidence  is  not  to 
be  reversed  by  reason  of  an  Inapt  or  un- 
certain phrase  unless  it  be  reasonable  to 
conclude  that  the  jurors  were  thereby  misled 
to  the  damage  of  the  defendant  In  other  in- 
structions, as  we  have  seen,  the  jury  were 
told  that  they  were  the  exclusive  judges  of 
tlie  credibility  of  the  witnesses,  and  thereby 
Any  possible  misunderstanding  as  to  the  full 
IxnpOTt  of  the  phrase  under  consideration 
was  rendered  harmless.   In  fact,  the  whole 
body  of  the  charge  proceeds  upon  the  as- 

lOSF.— 


sumption  and  clearly  implies  tbat  the  jury 
were  to  determine  all  the  facts  in  issue,  and 
that  the  duty  of  the  judge  of  the  court  was 
to  declare  the  law.  The  only  rational  infer- 
ence from  the  instructions  considered  as  a 
whole,  Is  that  the  jury  alone  were  to  deter- 
mine the  effect  of  the  evidence;  that  their  ac- 
tion, however,  was  not  to  be  arbitrary,  but  in 
subordination  to  the  rules  of  evidence;  and 
that  in  discharging  this  duty  they  were  to 
be  mindful  of  the  law  as  declared  by  the 
court  Indeed,  this  technical  Instruction  pro- 
posed by  defendant  meaiu  very  little  to 
the  average  juror,  and  to  it  he  probably  pays 
very  little  heed.  Hie  essential  principle  in- 
volved was  presented  more  satisfactorily  and 
in  terms  easily  understood  when  the  jury 
were  plainly  told  that  every  material  fact 
essential  to  a  conviction  must  be  proved  be- 
yond a  reasonable  doubt,  and  in  the  other 
Instructions  containing  the  doctrine  of  tbe 
law  as  to  insanity  and  every  phase  of  self- 
defense,  and  charging  the  jury  as  to  tbe  de- 
gree of  proof  required  and  the  principles  by 
which  they  must  be  governed  In  rendering  a 
verdict  But  a  complete  answer  to  appel- 
lant's crlticinn  of  the  phrase  is  that  the  de- 
termination of  the  weight  of  tbe  evidence 
and  of  the  credibility  of  the  witnesses  as  a 
matter  of  fact  was  l^t  to  tbe  jury  without 
any  attempt  on  the  part  of  tbe  judge  of  the 
court  to  control  or  Influence  their  judgment; 
and  hence  It  Is  perfectly  apparent  that  no 
harm  was  done  by  tbe  use  of  said  expression. 

3.  Appellant  claims  that  "the  court  in  ef- 
fect told  the  jury  that  the  evidence  and 
proof  of  Insanity  must  come  from  the  defend- 
ant, and  that  they  could  wholly  disregard 
the  evidence  of  insanity  brought  out  on  the 
people's  case."  But  the  conclusion  is  whol- 
ly unwarranted.  The  contention  Is  based  up- 
on  the  use  of  the  word  "proof  in  the  follow- 
ing Instruction:  "The  proof  as  to  the  de- 
fense of  insanity  is  on  the  defendant;  and 
this  Insanity  must  be  established  by  a  pr^ 
ponderance  of  evidence;  that  is  to  say,  be- 
fore the  defendant  can  be  acquitted  on  the 
ground  of  insani^,  it  must  appear  by  a  pre- 
ponderance of  tbe  evidence  that  at  the  time 
the  homicide  was  committed  there  was  such 
a  disordered  or  deranged  condition  of  his 
mental  faculties  as  to  render  him  incapable 
of  distinguishing  between  right  and  wrong  In 
relation  to  the  particular  act  with  which  he 
Is  charged."  The  context  shows  that  the 
word  "proof  was  used  for  "burden  ot  ntoot," 
and  nowhere  does  it  appear  that  the  jury 
were  directed  to  consider  only  the  evidence 
offered  by  tbe  defendant  If  any  donbt  as 
to  this  might  arise  from  the  instruction 
standing  alffiue,  It  was  CMnplet^y  removed 
by  another  InBtructlon  as  fellows:  "Tbe  de- 
fendant is  entitled  to  the  ben^t  of  all  evi- 
dence In  his  favor  whether  prodaced  upon 
the  people's  case  <xe  upon  his  defense,  and, 
if  you  believe  that  tbexe  Is  a  preponderance 
of  the  eridence  that  defendant  was  insane  at 
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the  ttnw  of  ttie  h<Hnilcld^  his  act  Is  eramedt 
and  It  la  your  dutgr  to  acquit  the  defend- 
ant" 

4.  There  are  two  departments  of  the  su- 
perior court  of  Shasta  COUQI7.  It  appeara 
that  the  case  was  regularly  set  for  trial  in 
department  Ka  2  therectf  for  January  4, 1900. 
.Prior  to  this  tlme^  and  on  B^tember  21, 
1906,  the  presldlns  judge  at  this  department^ 
the  hoDorahle  George  W.  Bush,  bad  regular^ 
ly  drawn  a  Jury  for  the  trial  of  the  cause, 
but  In  the  meantime,  hy  Section,  Judge  Bar^ 
her  succeeded  to  the  position  of  Judge  <rf 
said  department  Ma  2,  He  had  represented 
ttie  defendant  at  the  preliminary  examina- 
tion, and  being  therefore  diaqualifled  In  the 
matter,  on  Decemh^  12, 1008,  he  tran^rred 
the  cause  to  department  No.  1  for  trial.  Ap- 
pellant claims  that  department  Vo.  1  had  no 
Jurisdiction  to  try  said  case;  and  erred  In 
proceeding  vltb  the  trlid  of  the  same  ores- 
the  obJectlonB  ct  dtfendant  It  Is  also  In- 
Rlsted  that,  where  a  case  has  been  assigned 
from  one  d^rtment  to  anothor  department 
of  the  superior  -court,  all  prarlous  orders 
such  as  here  under  consideration  are  thereby 
vacated  and  set  aside.  We  think  neither 
position  can  be  maintained  on  principle  or  by 
authority.  The  Jurisdiction  to  try  the  canse 
was  in  the  snperlor  court  of  Shasta  county 
and  not  in  either  department  to  the  exdu- 
Blon  of  the  other. 

It  la  aptly  said  In  White  t.  Superior  Court, 
110  Cal.  67,  42  Pac.  452,  that:  "The  Juriadic- 
tion  of  causes  is  vested  by  the  Constitntlon 
In  the  court,  not  In  any  particular  Judge  or 
department  thereof.  The  Constitution,  In 
fact,  says  nothing  about  departments.  It 
provides  that  there  may  be  as  many  sessions 
of  the  court  at  the  same  time  as  there  are 
Judges,  but  whether  sitting  separately  or  to- 
gether the  Judges  hold  but  one  and  the  same 
court,  and  the  Jurisdiction  they  exercise  in 
any  cause  is  that  of  the  court  and  not  the 
individual.  ♦  •  ♦  Transferring  a  cause 
for  itrial  or  disposition  from  one  of  those 
departments  to  another  does  not  effect  a 
change  or  transfer  of  the  Jurisdiction  of  that 
ca-use.  That  remains  at  all  times  In  the 
court  as  a  single  entity."  •The  entire  pro- 
cedure," as  stated  In  Brown  v.  Campbell, 
110  Cal.  648,  43  Pac.  13,  "from  the  commence- 
ment of  the  action  to  the  execution  of  the 
Judgment,  Is  In  one  court,  and  tbere  la  no  op- 
portunity for  conflict  of  jurisdiction  either  In 
pronouncing  a  Judgment  or  In  Its  execution 
after  it  has  been  rendered."  If  It  be  true 
that  the  court  Is  but  a  single  entity,  and  that 
It  is  divided  into  departments  simply  for 
convenience  and  the  expedition  of  business. 
It  necessarily  follows  that  department  1  bad 
the  same  Jurisdiction  to  try  the  cause  aa  de- 
partment 2,  and  that  It  must  proceed  with  It 
Just  as  it  finds  It  when  the  transfer  was 
made.  Otherwise,  It  has  not  the  same  Ju- 
risdiction. The  situation  Is  exactly  the  same 
In  principle  as  though  the  Judge  of  depart 
ment  1  had  be«i  called  into  dqwrtment  2  to 


try  the  case.  In  that  event,  tt  vouM  not  be 
contended  for  a  momoit  that  the  former 
proceedings  must  be  set  aside.  There  Is 
nothing  In  the  case  ot  People  t.  Wong  Bin, 
139  Gal.  60,  72  Pac.  SOS,  opposed  to  the  fore- 
going. There,  the  objection  was  that  the 
Jury  was  not  properly  selected,  having  heen 
takm  from  two  different  panels  for  different 
departments.  The  requirement  of  the  stat- 
ute was  not  observed,  and  the  St^reme  Court 
very  properly  held  that  the  Jury  was  not  le- 
gally impaneled.  It  Is,  of  course,  true,  as 
stated  therein,  that  tiw  departments  of  the 
court  are  distinct  fbr  the  trial  of  causes, 
but  this  obvious  circumstance  does  sot  affect 
the  questl<m  here,  as  there  was  no  change  of 
Judges  dnrinc  the  actual  trial  ot  the  cause. 

9.  There  was  no  prejudicial  error  commit- 
ted by  the  court  in  its  ruling*  npw  ques- 
tions of  evidence.  We  can  see.no  necessity 
for  a  spedflc  review  of  them,  as  they  are  all 
based  upon  elementary  principle  and  amply 
supported  by  authorl^. 

6.  The  only  ground  for  a  new  .trial  con- 
cerning which  any  comment  seems  appro- 
priate Is  that  of  *^wly  discovered  oriAtsaee.** 
The  position  of  appellant  In  that  r^ard  Is 
stated  hy  him  as  follows:  **npon  the  Mai 
of  said  case,  defendant  did  not  testify  In  his 
own  behalf.  Upon  the  hearing  of  the  motion 
for  a  new  trial,  d^endant  presented  his  own 
affidavit,  corroborated  by  the  affldavlte  ot 
his  attorneys,  O.  F.  KlmbaD  and  a  H.  Bny- 
nard,  as  well  es  by  the  affidavit  of  his  phy- 
sician. Dr.  U  A.  Banter,  showing  that  he  was 
not  able  to  remember  the  events  leading  up 
to  the  shooUnf  or  what  transpired  at  the 
time  of  the  shooting  until  after  the  trial  of 
the  case.  Although  Dr.  J.  D.  Toung  and  Dr. 
L.  F.  Deader  (witnesses  subpcenaed  by  the 
prosecution)  were  in  constant  attendance  np- 
on  defendant  during  the  trial  of  the  ci^  the 
prosecution  made  no  counter  showing  upon 
the  motion  for  a  new  trial.  In  his  affidavit 
on  motion  for  a  new  trial,  the  defendant  de- 
tails the  facts  and  drcnmstaiices  of  the  hom- 
icide and  the  events  leading  up  to  it  disclos- 
ing a  clear  case  of  self-defense.  In  view  of 
the  fact  that  there  were  no  eyewitnesses  to 
the  actual  shooting,  that  deceased  had  made 
two  previous  murderous  attacks  upon  defend- 
ant on  the  morning  of  the  homicide,  that  the 
previous  character  of  deceased  for  peace  and 
quiet  and  truth  was  bad,  that  deceased  had 
threatened  In  the  presence  of  witness  Bus- 
conl  to  kill  defendant,  that  defendant's  pre- 
rkms  character  for  peace  and  quiet  was  good, 
that  defendant  was  so  crippled  in  body  and 
mind  that  he  could  not  recall  the  circum- 
stances of  the  homicide  or  the  events  lead- 
ing up  to  it,  it  was  an  abuse  of  discretion  to 
deny  his  motion  tor  a  new  trial."  Such  affi- 
davits, however,  after  conviction  are  present- 
ed under  such  circumstances  of  suspicion  and 
discredit  as  to  entitle  them  ordinarily  to  lit- 
tle weight  The  trial  court,  considering  the 
Improbability  of  the  sworn  statement  of  ap- 
pellant as  to  his  mental  condition  and  doubt- 
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Jew  lecaHlnc  tin  teflUznony  of  -wltneem  at 
ilia  trial  u  to  dedaratloiiH  of  appellant  re- 
garding the  boinloldfi,  -vrblch  showed  his  dis- 
tinct recollection  <kC  the  occnrreiioe,  and  loob- 
Sbly  having  In  mind  the  appearance  and  con- 
duct ut  appellant  at  the  time  and  tin  omls- 
rion  of  hlB  skinfiil  counsel  to  offer  the  testl- 
.  mony  of  any  allendst  as  to  Us  mental  sanity, 
no  donht  oondnded  fliat  his  affidavit  was  an 
afterthought  and  utterly  unworthy  of  cre- 
dence. At  any  rate,  we  cannot  say  that  the 
<ffder  denying  the  motion  for  a  new  trial  was 
not  euthrely  justlfled.  We  think  tt  proper  to 
add  hk  coDcludon  that.  If  the  same  carefnl 
consideration  for  the  rules  ut  erldence  and 
^oper  regard  for  the  rights  of  the  d^isndant 
wm  always  shown  as  the  record  here  dls- 
doses  on  the  part  of  the  district  attorney  and 
Ihe  trial  Judge,  very  few  criminal  cases 
would  he  rerersed.  and  thoeby  much  occa- 
idon  for  the  criticism  of  oar  administration 
of  the  criminal  law  would  he  remored. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgmut  and  ordw  are  affirmed. 

We  concur:   GHIPMAN,  P.  J.;  HART.  J. 


01  Cat.  A.  6S2) 

BASS  v.  LEAVITT.   (CSv.  (129.) 

(Court  ol  Appeal,  Third  District,  California. 

Oct.  26,  lfi09.) 

1.  Elbctions  (S  286*)— Contest— Arswbb. 

Though  the  Code  of  Civil  Procedure  does 
not  require  it.  It  is  proper  in  an  election  con- 
test for  the  contestee  to  answer  the  statement 
made  by  the  cootestant. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  286.*] 

2.  Elections  (}  293*)  —  Contest  —  Rbjeoxed 
BiixOTS— Identification. 

Ballots  rejected  by  the  canvassing  board, 
marlced  on  the  back  with  the  word  "Rejected," 
and  inclosed  and  returned  in  an  envelope  in- 
dorsed "Envelope  for  spoiled,  canceled  and  un- 
tued  ballots  and  stnbs  of  ballots  lued,"  were 
properly  admitted  in  evidence  on  a  contest  and 
counted,  the  clerk  of  the  election  board  testify- 
ins  that  he  recognized  them,  and  wrote  "Ke- 
Jected"  on  them  under  direction  of  the  board, 
after  It  had  cooduded  to  reject  them,  and  that 
he  placed  them  in  the  Mivelope  as  directed,  and 
that  they  were  in  the  same  condition  as  when 
returned  by  the  board ;  the  only  objection  made 
to  receiving  them  being  that  they  were  liot 
identified  by  indorsement  and  signatures  of  the 
noembers  of  the  board,  as  provided  by  Pol.  Code, 
ff  1257,  and  should  bare  been  returned  with 
the  voted  ballots. 

[EA.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  293.«] 

8.  ELBonoNs  a  194*)  —  BAixon  —  Distih- 
QinraiNo  MABxa. 

Under  Pd.  Code.  |  1206^  providing  that, 
ia  case  of  a  conatitutioaal  amendment  submitted 
to  vote,  the  ballot  shall  be  marked  by  stampiog 
in  the  appropriate  voting  njuare  a  cross  op- 
posite the  answer  desired  to  be  given,  the  stamp> 
ing  is  a  distinguishing  mark,  reqalring  rejec- 
tion of  the  ballot  where  the  crofis  is  stamped 
directly  on  the  word  "Tes"  or  "No,"  and  not 
in  the  voting  square  after  the  square  containing 


such  word,  In  whldk  the  ballot  clea^  taidieates 
the  mark  should  be  placed. 

[Ed.  Note.— For  other  caies,  ste  SBeetion^ 
Cent  Dig.  H  166;  167;  Dea  Dig.  1 104.*] 

4.  Elections  (|  194*)  —  Baxlots  —  Disnw- 

GUISHING  MaBKS. 

Under  Pol.  Code,  i  1211,  nroviding  that  anr 
name  written  on  a  ballot  in  the  "blank  column  * 
shall  be  counted  for  the  office  near  which  it  la 
written,  a  name  written  in  the  blank  columUf 
not  under  anj  particular  office,  but  below  end 
outside  of  all  spaces  in  which  are  the  names  of 
offices^  and  in  vtdch  the  name  of  a  person  to  be 
voted  for  ahoeld  be  written.  Is  a  distinguish- 
ing mark,  preventing  counting  of  the  ballot 

[Ed.  Note. — For  other  cases,  see  Electlcuf, 
Cent  Dig.  SS  166,  167;  Dec.  Dig.  I  194.*] 

5.  EJuKTiioHs  (8  194*)  —  Ballots— DisiXK- 
QUiSHina  Mabes. 

Thoogb  Pol.  Code,  |  1211,  provides  that 
two  or  more  impressions  of  the  voting  stamp  in 
one  square,  or  a  cross  made  partly  within  and 
partly  without  a  voting  square  or  soace,  shall 
not  make  such  ballot  void,  a  ballot  nas  a  dis- 
tinguishing mark,  so  that  It  cannot  be  counted ; 
there  being  not  only  a  cross  in  the  voting  space 
opposite  tiae  name  of  a  candidate,  but  another 
wnolly  outside  such  space,  and  on  the  line  bdow 
the  name. 

[Ed.  Note.— For  other  cases,  see  Ellection^ 
Cent  Dig.  H  166. 167:  Dea  Dig.  1 194.«] 

6L  Blbctions  (I  194*)  —  Ballots— DisnH- 
GUiBHiKG  Masks. 

A  ballot  la  not  void  as  having  a  distin- 
guishing mark  because  of  a  large  blotch  of  Ink 
fa  the  circle  for  a  straight  democratic  ticket 
and  a  similar  blotch  opposite  the  name  of  a 
Republican  candidate;  it  being  plain  that  the 
stamp  was  used,  and  the  defacement  being  at- 
tributable to  other  cansea  as  readily  aa  to  de^ 
sign. 

[Ed.  Note.— For  othur  eases,  aae  XMeetlona, 
Gent.  Dig.  H  166^  167;  Dea  Dig.  |  194.*] 

7.  BLEOnONS  (I  285*)— CONTEST^TATBlOEnT. 

A  statement  <tf  contest  oS  an  election,  al- 
leging that  the  boards  of  election  rejected  and 
failed  to  count  certain  legal  ballots  or  votes 
which  were  given  to,  and  should  have  been 
counted  for.  contestant  and  counted  and  gave 
to  respondent  certain  illegal  ballots  which  should 
not  have  been  counted,  but  for  which  contestant 
would  have  been  shown  to  have  received  the 
highest  number  of  votes,  and  entitled  to  be  de- 
dared  elected,  states  sufficient  facts. 

[Ed.  Note.— For  other  cases,  see  Electionst 
Cent  Dig.  H  266-277;  Dea  Dig.  I  285.*] 

&  ElLBCTIONS  (I  285*)— COHTXST^DELIVBBIirG 

List  or  Illegal  VoTxa. 

Code  Civ.  Proc.  S  1116,  providing  that  con- 
testant of  an  election  shall  deliver  to  the  op- 
p<»lte  party,  before  trial,  a  list  of  the  illegal 
votes,  and  by  whom  given,  which  be  Intends  to 
prove,  applies  to  ballots  illegal  because  cast  by 
an  illeeal  voter,  but  not  to  votes  cast  by  a  legal 
voter,  illegal  because  of  distinguishing  marks,  a 
fact  impoiaible  of  asoertainment  except  by  a 
recount 

[Ed.  Note.— For  oUier  caaea,  see  ESectlonB, 
Ouit  Dig.  i  274;  De&  Dig.  1  285.*] 

Appeal  from  Superior  Court,  Lassen  Oomi^ 
ty ;  F.  A.  Kelley,  Judge. 

In  the  matter  of  the  contest  of  election  of 
snpervisor  for  the  second  supervisor  district, 
Lassen  county.  Statements  of  contest  were 
filed  first  by  8.  S.  Bass  and  then  by  Q.  B. 
Leavitt  From  the  Judgment,  O.  B.  Learltt 
appwls.  Reversed. 


•Vor  otlwr  eases  ass  sams  tapis  and  section  NUHBBR  In  Dec.  Jfc  Am.  Digs.  U07  to  dats^  *  Hsportsr  iDdsxss 
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Pardee  &  Pardee  nnd  R.  U  Shlnn,  for  ap- 
pellant W.  M.  Boardman  and  Rankin  ft 
Julian,  for  respondent 

CHIPMAN,  P.  J.  In  the  eiectloa  for  raper- 
rlsor  of  Uie  second  auperrlBor  district,  Lassen 
connty.  tbe  canvassing  board  returned  a  tie 
vote  between  tbe  only  two  candidates,  appel- 
lant and  respondent  On  Norember  14,  190S, 
S.  8.  Bass  filed  his  statexoent  of  contest  The 
grounds  of  his  contest  were  that  In  JanesTlUe 
precinct  there  were  two  legal  ballots  legally 
cast  for  him  which  wwe  rejected  by  tbe 
board  of  canvassers,  which  would  have  en- 
titled him  to  the  certificate  had  th^  been 
counted.  On  November  25,  1908,  George  B. 
LeaTltC  filed  his  statement  of  contest,  In 
wfaldi  he  stated  that  the  canvassli^  board  do- 
dared  the  election  In  the  three  iHreclnct»— 
namely,  JanesTllle,  JohnstonvJlle,  and  Secret 
Valley  precincts— to  bare  resulted  In  88  votes 
having  been  cast  for  each  contestant  The 
statement  thai  sets  forth  as  grounds  for  con- 
test that  the  "boards  of  Judges  of  election  In 
said  JanesvlUe  and  JcAnatcmvUle  precincts 
wwe  guU^  of  malcondnct  In  the  following 
partlcidars,  to  wit:  Tbat  said  board  of  decs 
tlon,  or  board  of  judges  ot  election,  rejected 
and  failed  to  count  certain  legsil  ballots  <»■ 
votes  which  were  given  t(^  and  should  have 
been  counted  for,  contestant" — and  "counted 
and  gave  to  the  respondoit  certain  Illegal  bal- 
lots, which  should  not  have  been  counted  at 
all.  That  bad  all  the  legal  votes  in  said  pre- 
cincts which  were  cast  for  contestant  been 
counted  for  him,  he  would  have  beoi  shown 
to  be  eitltled  to  be  declared  elected.  That  if 
only  sudi  votes  as  w«e  legal  and  entitled  to 
be  counted  had  been  counted  for  the  respond- 
ent contestant  would  have  been  shown  to 
have  received  the  bluest  number  of  votes, 
and  oitltled  to  receive  a  certificate  of  elec- 
tion. That  had  said  1^1  ballots  cast  In  said 
precincts  been  properly  counted,  contestant 
would  have  been  shown  to  have  received  the 
highest  number  of  votes,  and  entitled  to  be 
dedared  deeted  to  said  ofllee  of  supervisor." 
In  other  respects  tiie  statement  cmnplles  with 
the  provisions  of  tbe  Code  of  CSvlI  Procedure 
re^)ecting  the  subject  before'  us.  The  cause 
came  on  regularly  for  hearing  on  December 
11,  1908,  and  by  leave  of  court  contestant 
Bass  filed  an  answer  to  the  statement  of  con- 
testant Leavltt  The  two  contests  were  con- 
solidated by  consent  of  the  parties,  and  at 
the  close  of  the  trial  the  court  found  tbat 
ballots  numbered  1  and  2,  cast  In  the  Janes- 
vHIe  precinct,  which  had  been  rejected  by  the 
election  bOBVfl,  should  be  counted  for  Bass, 
and  that  ballots'numbered  182  and  1S2;  which 
had  been  counted  for  Bass,  bore  certain  dis- 
tinguishing marks,  and  should  not  be  counted. 
TOiSb  left  tbe  contestants  still  with  an  equal 
number  of  votes,  and  the  court  so  found, 
ovenroUng  Leavitt's  oMoctltm  to  certain  other 
ballots  which.  In  the  recanvass  the  court, 
were  counted  for  Bass.  The  judgment  was 
that  "nether  of  said  litigants  is.  or  has  been. 


elected  to  said  offlcb*  Contestant  Leavltt 
alone  appeals.  The  bOl  of  ezceptloDs  dis- 
closes the  mattmi  in  oontrovu«y.  Contestant 
Leavltt  will  her^nafter  be  referred  to  In  this 
opinion  as  appellant  and  contestant  Bass  as 
respondent 

The  recount  showed  the  following  result: 
Bach  party  was  given  78  ballots  without  ob-. 
jectlon.  Anwllant  was  given  10  bsBoto  In 
the  Johnstonvllle  precinct  ow  the  objection 
of  respondent  These  ballots,  however,  were 
not  brought  un  and  the  mllngs  im  them,  be- 
ing presumably  correct  must  stand,  making 
the  vote  for  appelant  S&  Re^ondent  was 
given  10  ballots,  5  in  tbe  JaDesvllle  and  6  in 
the  Johnstonvllle  prednct,  over  the  objection 
of  appellant  maUng  his  total  vote  88,  and 
thus  a  tie  vote  was  produced.  These  baUots 
are  now  before  the  court  for  review.  Ob- 
viously. U  any  one  of  these  10  votes  should 
have  been  rejected,  the  trial  court  erred,  and 
contestant  should  have  been  awarded  a  oer^ 
tiflcate  of  election. 

Appellants  ohjectttm  to  resiMmdeut^  filing 
an  answM  to  the  forme's  statemmt  was 
overruled.  It  seems  to  us  quite  pvoper  for  a 
contestee  to  answer  the  statement  made  by 
the  contestant  although  the  Code  of  KSwH 
Procedure  does  not  require  It  Usually  the 
contestee  seta  forth  in  his  answer,  not  only 
his  denials  of  the  contestant's  statement,  but 
also  the  facte  or  grounds  on  irtilCh  be  nOem 
to  support  his  claim  to  the  office.  It  was  held 
in  Rutledge  v.  Chxwford,  91  Oal.  626,  27  Paa 
770. 18  L  B.  A.  761,  2B  Am.' St  B€Vl  21S;  that 
while  an  dector  who  was  a  candidate  may 
institute  a  contest  and  defeat  the  election  at- 
tacked, he  may  not  have  judgm^t  that  he 
was  elected  instead  of  the  d^endant,  unless 
he  alleges  that  he  has  the  qualifications  re- 
quired 1^  tiie  GonsUtutlon  to  make  him  til- 
glble  to  the  office.  The  same  result  would 
follow,  it  seems  to  us,  where  the  contestee 
answers  mere  denials  Her^  howevw. 
both  parties  file  statements,  and  In  fact  both 
are  conteatante  uid  both  contestees.  Appel- 
lant ffied  no  answer  to  reqfondenfs  state- 
ment but  he  filed  his  statement,  thus  present- 
ing the  issues  as  to  his  claim  as  effectively  as 
he  could  have  done  in  answer  to  respondents 
statonent 

Respondent  offwed  ballote  numbered  1  and 
2,  in  his  own  favor,  cast  in  Janeavllle  pre- 
cinct, wbldi  had  been  rejected,  and  the  court 
admitted  them  over  appdlanf  s  objectt<m.  It 
appeared  tliat  on  the,bad^  of  eatib  of  these 
two  ballota  was  written  the  word  "Rejected" 
and  they  were  inclosed  and  returned  in  an 
envelope  Indorsed:  "Envelope  ftn*  ivoUed. 
canceled  and  unused  ballota  and  stubs  of  bal- 
lote used."  It  Is  objected  appellant  that 
if  these  two  ballote  "bad  been  properly  re- 
tamed  with  the  voted  ballots,  there  would 
have  been  no  trouble  In  Identlfyli^r  the  bal- 
lote rejected.  The  ludorsemaito  and  signa- 
tures of  the  m^bers  of  the  bosrd  would  be 
sufficient  IdenUflcation.  Pol.  Code,  {  1257.** 
But,  "coming  in  as  they  do  In  the  wrong  oi- 
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velope,  and  unindorsed  as  required  by  law, 
they  should  not  hare  been  counted,  and  tbe 
court  erred  In  admitting  the  evidence."  The 
derk  of  the  election  board  testified  that  be 
recognized  the  two  ballots,  and  that  he  wrote 
the  word  "Rejected"  on  them,  and  that  it  was 
placed  there  by  him  under  the  direction  of 
the  board,  after  the  board  had  concluded  to 
reject  them.  He  placed  the  ballots  In  the  en- 
velope as  directed,  and  he  testifled  that  the 
documents  were  In  the  same  condition  as 
when  returned  by  the  board.  We  fall  to  dis- 
cover anything  on  the  face  of  the  ballots 
which  warranted  their  rejection  by  the  board. 
Thp  court  was  Jnstlfled  In  receiving  the  bal- 
lots in  evidence,  and,  no  objection  to  their 
being  counted  appearing,  otherwise  than  as 
suggested  above,  th^  were  properly  counted 
for  respondent 

Ballot  No.  3,  In  the  Janesvllle  precinct,  cast 
for  respondent,  shows  that  the  voter  stamped 
the  cross  directly  upon  the  words  "Yes"  or 
"No"  In  voting  upon  the  several  constitutional 
amendments,  and  In  no  Instance  In  the  voting 
square  after  the  square  containing  these 
words  as  the  ballot  plainly  Indicated  should  be 
the  place  for  such  mark.  Section  1205,  Pol. 
CkKle,  provides  as  follows :  "In  case  of  a  consti- 
tutional amendment,  or  other  proposition  sub- 
mitted to  a  vote  of  tbe  people,  he  ahall  mark 
his  luillot  by  stamping  In  the  appropriate  vot- 
ing scinare  a  cross  (X)  opposite  the  answer 
he  desires  to  give."  In  Hannah  v.  Green,  143 
CaL  19,  23,  76  Pac.  708,  709,  the  court  held 
that  the  stamp  under  the  word  "Yes"'  to  a 
constltutloDal  amendment.  Instead  of  after 
It,  was  not  a  distinguishing  mark.  But,  as 
the  court  said:  "At  that  time  the  law  pro- 
vided that  the  stamp  should  be  'against*  the 
•Yes'  or  'No*."  The  statute  has  since  been 
changed,  and  at  the  time  of  the  election  in 
the  present  case  read  as  shown  above.  We 
think  the  stamping  as  shown  was  a  distin- 
guishing mark,  and  the  ballot  should  have 
been  rejected. 

Ballot  No.  4,  cast  In  the  Janesvllle  precinct 
shows  in  the  column  entitled  "Blank  Col- 
uum,"  and  below  and  outside  of  all  spaces 
In  which  are  tbe  names  of  officers  to  be  vot- 
ed for,  the  word  "Bryan,"  written  with  a 
pencil.  Tills  cannot  be  accounted  for  other- 
wise than  as  a  dlstli^ulshing  mark.  Section 
1211,  Pol.  Code,  provides:  "Any  name  written 
upon  a  ballot  shall  be  counted  for  the  ofBce 
near  which  It  is  written,  provided  it  Is  writ- 
ten In  the  'blank  column.' "  Here  the  name 
is  not  written  under  any  particular  office,  but 
under  all  of  them.  The  Imllot  was  erroneous- 
ly counted  for  respondent. 

Ballot  No.  68,  cast  In  Johnstonville  pre- 
cinct, was  counted  for  respondent  over  appel- 
lant's objection.  In  the  column  entitled  "In- 
dependent Nominations"  occurs  printed  "For 
Judge  of  the  Superior  Court,  F.  A.  Eelley." 
Opposite  his  name  in  the  voting  space  is  a 
cross  stamped,  and  outside  of  this  space,  and 
not  on  the  border  line  of  either  of  Its  sides, 
Init  on  tbe  line  below  tbe  name,  Is  stamped 
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another  cross.  Section  1211,  Pol.  Code,  pro- 
vides that  "two  or  more  Impressions  of  tbe 
voting  stamp  In  one  square,  or  a  (X)  made 
partly  within  and  partly  without  a  voting 
square  or  space  shall  not  make  such  ballot 
void."  Under  tbe  law  prior  to  tbe  amend- 
ment of  1903  the  Supreme  Court  held  that 
two  crosses  in  one  voting  square  made  the 
ballot  void;  but  that  a  tiallot  with  a  cross 
after  the  candldate*s  name,  but  not  In  the 
voting  square,  should  be  counted.  The  ballot 
in  question  was  not  even  stamped  in  substan- 
tial compliance  with  the  present  law.  It 
seems  to  us  that  It  bore  a  distinguishing 
mark,  and  should  not  have  t>een  counted. 

Ballot  No.  102,  cast  in  the  Johnstonville 
precinct,  counted  for  respondent,  was  object- 
ed to  on  account  of  a  large  blotch  of  Indelible 
blue  ink  In  the  circle  for  a  straight  Demo- 
cratic ticket  and  a  similar  blotch  opposite  the 
name  of  the  Republican  candidate  for  judge 
of  the  superior  court  It  Is  plain  to  be  seen 
that  the  stamp  was  used,  for  the  arms  of  the 
cross  are  dlscemible.  The  defacement  may 
be  traced  to  carelessness  or  nervousness — pos- 
sibly from  an  overindulgence  in  intoxicating 
liquor — quite  as  readily  as  from  design.  The 
choice  of  tbe  voter  Is  clearly  expressed,  and 
we  do  not  think  be  intended  more. 

The  other  ballots  objected  to  by  appellant 
were  properly  admitted  In  the  recount 

Respondent  makes  no  reply  to  these  various 
objections.  His  only  claim  is  that  under  the 
pleadings  appellant  did  not  so  place  himself 
before  the  court  as  to  entitle  bim  to  the  evi- 
dence offered,  or  to  authorize  the  court  to  re- 
ceive It;  substantially  that  in  his  statement 
appellant  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  contest  The  point  Is 
also  made  that  appellant  was  required,  under 
section  1116,  Code  Civ.  Proc,  "to  furnish 
to  respondent  a  written  list  of  the  number  of 
illegal  votes  and  by  whom  given  which  he 
intends  to  prove  at  such  trial,"  and  that  this 
he  failed  to  do.  There  Is  a  distinction  be- 
tween a  ballot  cast  by  an  Illegal  voter  and  an 
Illegal  ballot  cast  by  a  legal  voter.  Where  a 
ballot  is  attacked  as  Illegal  because  cast  by  an 
Illegal  voter,  the  contestant  Is  required  to 
give  notice  of  his  Intention  to  show  that 
such  vote  was  cast  and  by  whom  cast.  It  is 
the  eligibility  of  the  voter  that  Is  the  Issue. 
But  there  may  be  Illegal  votes  cast  by  a  legal 
voter — for  example,  a  ballot  bearing  a  dis- 
tinguishing mark — a  fact  impoBslble  of  ascer- 
tainment except  by  a  recount  The  voter 
himself  remains  unidentified,  and  only  the 
ballot  is  considered  as  it  appears  on  its  face. 
In  the  case  of  the  illegal  voter  the  ballot  Is 
unidentified,  but  the  evidence  otherwise  shows 
that  he  voted,  and  how  be  voted.  In  such 
cases  a  list  of  all  such  alleged  Illegal  voters 
must  be  furnished  the  contestee.  Code  Civ. 
Proc.  S  1116.  The  present  case  is  not  unlike 
that  of  Abbott  v.  Hartley,  143  Cal.  4S4, 77  Pac. 
410,  where  It  was  said,  as  we  think  la  true 
here :  "There  were  sufficient  grounds  of  con- 
test here  set  forth  to  apprise  tbe  oontestas 
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of  tbe  natare  of  the  attack  wbldi  was  made, 
and  the  pioof  waB  the  usual  proof  In  such 
cases — an  Inspection  of  the  ballots  and  objec- 
tions to  certain  of  th«n  as  containing  dls- 
tlngotshlng  marks.  There  was  nothing  In 
this  line  of  proof  that  was  not  In  strict  ac- 
cord  with  the  allegations  of  the  contestant, 
nothing  that  the  contestee  conld  not  have  an- 
ticipated and  foreseen;  and,  even  If  such 
had  been  the  case,  upon  bis  application  time 
woald  have  been  granted  him  to  meet  the  case 
oa  its  merits"-^ting  Minor  t.  Kidder,  43 
CbL  229.  We  do  qot  think  the  case  is  one 
where  It  wonld  have  been  possible  for  either 
contestant  to  ^sco'rar  in  advance  of  the  trial 
the  ballots  which  bore  distinguishing  marks, 
and  the  persons  by  whom  tfa^  had  been  cast. 
Indeed,  this  latter  fact  did  not  appear  at  the 
trial,  nor  was  It  essential  to  a  determination 
of  the  issues. 

The  contest  was  initiated  In  November, 
1908,  and  was  decided  in  December,  1908. 
The  transcript  on  aj^peal  was  not  filed  here 
nntU  July  2,  1909,  and  appellant's  brief  was 
filed  July  80,  1909;  Respondenifs  brief  was 
not  In  when  the  case  was  placed  on  the  Oc- 
tober calendar.  The  law  ccmtemplates  a 
speedy  trial  of  such  rases  the  lower  court, 
and  gives  precedence  on  appeal  "n«t  after 
the  cases  in  which  the  people  of  the  state 
are  parties."  Code  Civ.  Proa  |  B7.  The  de- 
lay in  reaching  final  judgment  is  not  attrib- 
utable to  this  court  or  the  trial  court  and 
manifestly  Is  greater  than  should  have  oc- 
curred. 

The  Ju(^;ment  Is  reversed. 

We  concur:   BURNEIT,  J.;  HART,  J. 


01  Cal.  A.  580) 

Br  parte  LEWIS.   (Cr.  110.) 
(Coart  of  Appeal.  Third  District,  California. 
Oct  22,  1909.) 

1.  IKBANB  Persons  (J  49*)— CoMMrriiENT — 
oollatkbat.  attack— paksumptiohs  as  to 
Rkoulabitt. 

Upon  a  collateral  attack  on  a  commitment 
to  an  insane  asylum,  where  it  is  clear  that  the 
coart  had  Jurisdiction  of  s  person  adjudged 
insane,  the  presumptions  are  all  in  favor  of  the 
regularity  of  the  proceedings  leading  to  the 
judgment  and  the  order  of  commitment 

[Ed.  Note.— For  other  caaas,  see  Insane  Per* 
sons,  Dec.  Dig.  I  49.*] 

2.  Habsas  Corpus  (5  92*)— Scopa  of  In- 
QuiBT— Commitment  of  Insane  —  Discbe- 
TioN  or  CouBT — Abuse. 

Under  P<A.  Code.  «  2168,  providing  that 
persons  being  examined  as  to  their  sanity  shall 
have  a  reasonable  opportunity  to  produce  wit- 
□Mses  to  be  examined  In  their  behalf,  what  is  a 
"reasonable  opportunity"  is  left  to  the  sound 
discretion  of  the  court  to  be  exercised  In  view 
of  the  surrounding  circumstances  of  each  par- 
ticnlar  case,  and,  where  it  does  sot  appear  on 
the  face  of  the  proceedings  that  such  discretion 
has  been  abused,  the  judgment  of  the  court 
will  not  be  disturbed  «n  habeas  coipus  to  review 
the  a>mmitment 

[Bd.  Note.— For  other  cases,  see  Haheas  Cor* 
pus,  Dec  Dig.  {  92.*] 


•VW  other  esMB 


8.  Habeas  Cobpuh  (|  92*)— tanoTnLAB  Oom- 

icnuBNT— Questions  Raised. 

An  application  for  a  writ  of  habeas  corpus, 
on  the  sole  groand  that  the  proceedings  under 
whicb  a  person  was  committed  to  an  insane 
asylum  were  Itregolar.  does  not  raise  the  qnei- 
tion  whether  he  has  recovered  bis  sanity  and  is 
therefore  entitled  to  be  restored  to  competency. 

£Ed.  Note^For  other  cases,  sea  Habeas  Cor- 
pus, Dec.  Dig.  I  92.*] 

Original  ai^Ucatlon  by  Austin  Lewis  for  t 
vrrlt  of  haheas  corpus  for  Jolm  R.  Robinson, 
for  his  release  from  the  State  Hospital  for 
the  Insane.  Writ  dlschaj^ed,  and  RobliisfHi 
remanded. 

Austin  Lewis,  for  petitions.  B.  L.  Beards- 
ly,  G.  M.  Reynes,  and  Frank  M.  Sliva,  for 
respondot. 

HART,  3.  On  Uie  26th  day  of  B^etonary, 
1909,  Jolin  B,  Robinson  was  adjudged  insane 
by  the  judge  of  the  superior  court  In  and  for 
the  county  of  Solano  and  ordered  committed 
to  the  state  hospital  tot  the  Insane  at  Napa. 
Said  Robinson  has  ever  since  hem,  and  Is 
now,  detained  in  said  hospital  under  said 
commitment,  and  It  Is  now  claimed  by  the 
petitioner,  on  behalf  <it  said  RoUnson,  that 
said  Insane  patient  Is  Ulegaliy  restrained  ot 
biB  liberty  Cor  the  alleged  reason  that  the 
court  tiy  which  he  was  committed  never  se- 
qnired  Jurisdiction  to  hear  a^d  determine  1^ 
charge  ot  insanity  preferred  against  him. 
The  only  point  urged  by  the  petitioner  in 
support  of  his  claim  Is  that  RoUnson  was 
not,  prior  to  the  trial  resnlttng  In  fals  com- 
mitment to  the  hospital,  accorded  by  the 
comrt  the  opportunity  to  prepare  himself  to 
meet  and  resist  the  charge  to  which  he  was 
entitled  under  the  law. 

The  commitment  upon  which  the  auOior^ 
Itles  of  the  state  hospital  detain  Robinson 
shows  that  a  verified  complaint  In  due  f<nin 
was,  on  the  2Sth  day  of  February,  1909,  filed 
In  the  justice's  court  ot  Sulsun  township,  So- 
lano county,  charging  RoMnson  with  bdng 
insane;  that  a  warrant  was  thereupon  Is- 
sued and  on  said  23th  day  of  February  plac- 
ed In  the  hands  of  the  sheriff  of  the  county 
for  execution;  that,  on  the 'same  day,  ttia 
sheriff  arrested  Robinson  and  immedlatdy 
took  him  before  the  Judge  of  the  superior 
court  On  the  following  day — February  28th 
— Robinson  was  brought  before  the  Jn^  for 
examination  as  to  his  sanl'^.  The  Judgment 
and  commitment  recite  that  the  alleged  In- 
sane ^tlent  was  Informed  by  the  Judge  of 
the  charge  against  him,  of  his  right  to  make 
a  defense  to  such  charge,  of  his  right  to  be 
represented  by  counsel,  to  produce  witnesses 
on  his  behalf,  and  to  have  snhpanas  Unoed 
to  compel  the  attoidance  ot  witnesses,  and 
that  he  was  further  informed  that,  **it  at 
such  hearing  and  examination  he  shoiEild  be 
ordered  committed,  he  might,  wltMn  five 
days  Bttee  the  maktaig  of  sndi  <ffder  <tf  oom- 
mttment,  demand  tttat  the  question  of  his 
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sanity  be  tried  by  a  Jnry  "before  said  superior 
coart"  It  further  appears  from  the  commit^ 
ment  that,  upon  placing  Robinson  under  ar- 
rest, the  sheplff  delivered  to  blm,  personally, 
a  copy  of  the  .warrant  of  arreet,  together  with 
ft  copy  of  the  affidavit  of  Insanity. 

It  will  thus  be  seen  that  the  commitment 
opon  Its  face  discloses  that  all  the  statutory 
requirements  essential  to  a  legal  arrest,  bear- 
Ing,  and  commitment  were  observed,  and  that 
the  court  acquired  Jurisdiction  to  hear  and 
determine  the  question  of  Robinson's  sanity 
<MCtIons  2168-^174,  Pol.  Oode,  Inclusive), 
unless  It  can  be  said  that  It  appears  from  the 
face  of  the  commitment  Itself  that  the  court 
failed  to  accord  to  Robinson  the  "reasonable 
opportunity"  for  the  production  and  eiaml- 
nation  of  witnesses  contemplated  by  the  stat- 
ute; but  we  cannot,  from  tb6  cwnmltment, 
say  that  the  alleged  Insane  'pei^oi^  "^as  not 
givea  a  reasonable  opportunity  to  produce 
wltnesses-for  examination  In  his  behalf.  Up- 
on a  collateral  attack,  where  it  Is  clear  that 
the  court  had  jurisdiction  of  the  person  ad- 
judged insane,  the  presumptions  are  all  In 
favor  of  the  regularity  of  ttie  proceedings 
leading  to  the  Judgment  and  the  order  of 
commitment  Ex  parte  Clary,  149  Cat.  786, 
87  Pac.  580;  State  Commission  In  Lnnacy 
T.  EUdrldge,  7  Cal.  App.  298,  94  Pac.  597, 
eOO.  Besides,  the  determbiatlon  of  what  is 
^'reasonable  opportunity"  Is  committed  by 
tbe  statute  to  the  sound  discretion  of  the 
court  to  be  exercised  in  view  of  the  sur- 
rormdlng  circumstances  of  each  particular 
case,  and,  where  It  does  not  appear  on  the 
face  of  tbe  proceedings  that  such  discretion 
has  been  abused,  the  Judgment  of  the  court 
for  the  alleged  reason  that  tbe  person  adjndg. 
ed  insane  has  not  been  given  a  reasonable  op- 
irartnnlty  to  produce  his  witnesses  and  cause 
them  to  be  examined  touching  bis  mental 
condHtlon  cannot  be  disturbed.  There  is 
nothing  in  the  Judgment  and  order  of  com- 
mltmmt  from  which  we  would  be  warrant- 
ed In  hirfdlng  that  the  court  abused  Its  dis- 
cretion In  tbe  respect  complained  of. 

The  gnesticm  -Whether  Robinson  is  now 
Bane,  and  is  therefore  entitled  to  be  restored 
to  competency,  does  not,  and  obviously  can- 
not arise  here.   Section  2188,  PoL  Code. 

For  tbe  reasons  herein  Bbited,  tbe  writ  1» 
distiiarged,'  and  Robinson  remanded. 


We  cCTcor: 
NEXT,  J. 


OHIFMAN,  P.  J.;  BUB- 


(U  Cal.  A.  SfiS) 

CAT  V.  BUPERIOB  COURT  OF  LOS  AN- 
GELES COUNTY.    (Civ.  761.) 
(Court  of  Appeal,  Second  District  California. 
Oct  23,  1909.) 

1,  Abbbst  (I  27*)— IiT  Civa.  AonoHS— Sum- 
dENCT  or  Ajtidavit. 

Under  Code  Civ.  Proc.  |  481,  providing 
tbat  an  affidavit  for  an  order  of  arrest  in  a 


civil  action  mast  be  either  positive  or  upon 
Information  and  belief,  and  when  upon  informa- 
tion and  belief  mast  state  the  facts  upon  which 
tbe  information  and  belief  is  founded,  an  af- 
fidavit noon  infonnatioD  and  belief,  bat  not 
BtatiDg  tfie  facta  apoo  which  such  alleged  in- 
formation and  belief  were  founded,  was  Insof- 
ficient. 

[Bd.  Note.— For  other  cascH,  see  Arrest  Oent 
Dig.  H  64r-65%;   Dec  Dig.  |  27.*] 

2.  Abbi»t  (f  22*)— In  Civil  Aonowe-Juais- 
oionoN— Spboiai.  Pbooeedinob. 

In  special  proceedings,  the  court  in  the 
exercise  of  its  jnrisdiction  Is  limited  by  the 
terms  under  which  the  proceedings  are  author- 
ized, and  under  Code  Civ.  Proc.  S  481,  ^vlne 
ttie  court  power  to  order  an  arrest  in  a  civil 
action  upon  an  affidavit  of  a  specified  character, 
jarisdictlon  depends  npon  the  sufficiencv  of  the 
affidavit  and  cannot  be  conferred  by  facts  es- 
tablished at  some  Bubaequent  stage  of  tbe  pro- 
ceedings. 

[Ed.  Note.— For  other  eases,  see  Arrest  Cent 
Dig.  88  49,  50;  Dec.  Dig.  I  22.»] 

Certiorari  by  W.  F.  Lay  against  the  Superl* 
or  Court  of  Los  Angeles  Connty,  to  vacate  an 
order  for  petitioner'a  arrest  in  a  dvll  action. 
Order  vacated. 

Henry  K.  Norton,  for  petltl(nier.  Cbas.  B. 
McKelvey,  for  respondent 


PER  CURIAM.  "nilB  la  an  original  pro- 
ceeding in  c^tlorarl  to  vacate  and  annul  an 
order  made  by  tbe  superior  court  of  Los 
Angeles  county  for  the  arrest  of  petitioner  in 
a  civil  action.  Tbe  complaint  is  not  before 
us.  It  appears,  however,  from  the  affidavit 
that  on  May  7,  1909,  an  action  was  com- 
menced in  tbe  superior  court  of  Los  Angeles 
county  against  petitioner,  wherein  plaintiffs 
therein  sought  to  obtain  a  money  Judgment 
against  him.  Upon  the  filing  of  the  complaint 
therein,  Uie  court  npon  an  afQdavlt  made 
and  filed  by  one  of  tbe  plaintiffs  in  the  ac- 
tion, made  an  order  for  the  arrest  of  defend- 
ant who,  pursuant  to  said  order,  was  placed 
under  arreet  by  tbe  sheriff  of  San  Diego 
connty.  Thereafter,  petitioner  moved  the 
court  to  annul  and  vacate  the  order  of  arrest 
upon  the  ground  that  the  averments  in  tbe  af- 
fidavit npqn  whicb  the  order  of  arrest  was 
based  were  Insufficient  to  warrant  tbe  mak- 
ing of  the  order,  in  that  they  failed  to  comply 
with  the  provlBions  of  section  481,  Code  Olv. 
Proc  The  court  denied  the  motion.  The 
purpose  of  this  proceeding  Is  to  have  this  rul- 
ing of  tbe  court  reviewed. 

Conceding  the  case  to  be  one  of  those 
^edfied  in  section  479,  Oode  Civ.  Proa,  tiie 
question  Is  whether  the  facta  as  stated  In  the 
affidavit  were  anffldoit  to  give  tbe  court  Ju- 
risdiction to  make  the  order.  Section  481, 
C!ode  Civ.  Proa,  provides  ttiat:  "The  af- 
fidavit most  be  either  positive  or  upon  Infor- 
mation and  belief;  and  when  i^Hm  tnforau- 
tion  and  belief,  it  mnst  state  the  fiicts  upon 
whldi  tbe  information  and  belief  are  fomid- 
ed."    As  averred  In  the  affidavit,  the  facts 
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necessary  to  bring  the  case  within  the  pro- 
visions of  section  479  are  all  stated  upon 
Information  and  belief  of  the  affiant;  but  the 
affidavit  Is  wholly  wanting  In  stating,  or 
even  attempting  to  state,  the  facts  upon 
which  such  alleged  information  and  belief  Is 
founded.  In  discussing  a  like  question  the 
Supreme  Court  In  Kx  parte  Fkumoto,  120 
CaL  316,  52  Pac  726,  says:  "There  is  anoth- 
er fatal  defect  conunon  to  the  entire  affidavit. 
Several  of  the  statements  of  fact  are  made 
expressly  upon  Information  and  belief,  while 
many  others,  although  not  so  stated  in  terms, 
are  of  a  diaracter  whl<di  could  In  their  na- 
ture only  have  been  so  made,  whereas  the 
facta  upon  which  such  Information  and  be- 
lief are  founded  are  In  no  Instance  given. 
In  this  the  afiSdavlt  falls  to  comply  with  one 
of  the  express  and  most  material  require- 
ments of  the  statute;"  The  affidavit  does  not 
state  the  facts  upon  which  affiant  bases  bis 
InfOTmatlon  and  belief,  and  "tbe  warrant  can- 
not be  Issued  upon  hearsay,  nor.  iipon  any 
statemml^  however  positive,  founded  upon 
hearsay,"  Proctor  v.  Prout,  17  Mich.  475; 
Neves  V.  Costa,  5  Gal.  App.  Ill,  89  Pac.  800. 

It  appears  that  defendant  (petitioner  here) 
thereafter  prosecuted  another  motion,  filed  at 
the  same  time  as  the  first,,  which  last  motion 
was  based  upon  the  affidavit  of  defendant, 
and  which  tbe  court  also  denied.  Bespond- 
ent  contends  that,  admitting  the  insufficiency 
of  the  affidavit  upon  which  the  order  of  ar^ 
rest  was  made,  the  evidence  adduced  upon 
the  hearing  of  this  second  motion  establish- 
ed facts  sufficient  to  Justly  the  mal£lng  of 
the  order.  This  evidence,  other  than  the  af- 
fidavit of  defendant,  is  not  before  us.  Con- 
ceding, however,  all  that  respondent  claims 
therefor,  such  facta  thus  established  could 
not  have  a  retroactive  effect  In  conferring  ju- 
risdiction to  make  the  order,  where  such  pow- 
er was  wanting  at  the  time  of  making  it. 
"Jurisdiction  of  special  proceedings  Is  con- 
ferred by  the  Constitution  upon  the  superior 
court;  but,  inasmuch  as  special  proceedings 
are  only  such  as  are  created  and  authorized 
by  statute,  the  court.  In  the  exercise  of 
this  Jurisdiction,  Is  limited  by  the  terms  and 
conditions  under  which  the  proceedings  were 
authorized."  Smith  v.  Westerfleld,  88  Cal. 
374,  26  Pac.  206;  Bates  v.  Gage,  40  Cal.  183. 
So  here  the  power  of  the  court,  under  the 
provisions  of  section  481,  Code  Civ.  Proa, 
was  limited  to  the  facts  and  conditions  which 
were  made  to  appear  to  the  judge  by  the  af- 
fidavit pursuant  to  which  the  order  was  made, 
not  to  the  fact  that,  at  some  subsequent  stage 
of  the  proceedings,  facts  would  be  established 
Justifying  his  action. 

The  affidavit  upon  which  the  order  of  ar- 
rest was  made  being  Insufficient  In  the  par- 
ticulars noted.  It  follows  that  the  court  had 
no  jurisdiction  to  make  the  order,  and  the 
same  is  thereftire  vacated  and  annulled. 


BBPOaXEB.  (CaL 

01  Cal.  A.  B68) 
Ex  parte  O'SHEA.   (Cr.  187.) 

(Court  of  Appeal,  First  District,  Califomia. 
Oct  25, 1900.   Rehearing  Denied  by 
Supreme  Conrt  Dec.  W,  1909.) 

1.  OORSTITUTIOHAL   LaW   (8  70*)  —  JVDIOIAb 
FOWEBS— EkCBOACHUENT  ON  liEGISLATUBE. 

The  court  in  determining  the  constitution- 
ality of  a  statute  will  not  deal  with  the  policy 
of  the  act,  which  la  exclusively  for  the  Legis- 
lature, but  can  only  examine  whether  the  Legis- 
lature in  a  particular  case  has  gone  beyond  or 
contrary  to  the  prohibltionB  or  mandates  of  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  131 ;  Dec  Dig.  S  70.*] 

2.  CONSTTTUTIONAL  LaW   (|  48*)— STATDTES— 

Vaudity— Peebumption  . 

Tbe  Legislature  is  ordinaTliy  the  jadge  of 
the  expediency  of  creating  new  crimes  and  of 
prescribing  light  or  severe  penalties  for  them, 
and  much  is  left  to  the  discretion  of  the  Legis- 
lature, and  the  presumption  is  that  such  discre- 
tion has  in  each  case  been  wisely  exercised, 
and  a  statute  will  not  be  held  unconstitutional 
unless  it  is  clearly  violative  of  the  Constitution. 

[Ed.  Note.~-For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  S  40 ;  Dec  Dig.  i  4S.*J 

3.  GaMIWO  (t  63*)  —  LBOISLAnVK  CONTOOL  — 
StATUTBS— VAUDITT. 

Since  the  Legislature  may  prohibit  and 
punish  any  practice  or  business,  the  tendency  of 
which,  as  shown  by  experience,  is  to  weaken  or 
corrupt  the  morals  of  those  who  follow  it,  or  to 
encourage  idleness,  it  may  prohibit  and  punish 
gambling  in  its  many  forms. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig,  i  120;  Dec  Dig.  S  63.*] 

4.  CoiTSTrruTioNAi,  Law  (S  61*)— DEMaAnow 

or  LEGISLATIVE  POWBB. 

Pen.  Code,  |  337a,  making  poolselling  pau- 
Isbable  by  imprisonment  in  the  coun^  Jail  or 
state  prison  for  not  less  than  30  days  and  not 
more  than  a  year,  enumerates  the  various  acta 
which  are  made  criminal,  and  does  not  make 
the  question  whether  the  act  pn^bited  shall  be 
a  crime  discretionary  with  tbe  court,  but  merely 
confers  on  tbe  trial  judge  discretion  in  impos- 
ing the  punishment  depending  on  the  act  done, 
the  circumstances  under  which  It  was  done,  ana 
the  character  and  age  of  accused,  and  is  not  in- 
valid as  delegating  legislative  power  within 
Const  art.  3,  §  1,  providing  that  the  powers  of 
government  shall  be  divided  into  the  legislative, 
executive,  and  judicial,  and  that  no  person 
chatted  with  the  exercise  of  powers  of  one  de- 
partment shall  exerdse  any  function  of  any  of 
the  others. 

[Ed.  Note.— For  other  cases,  see  Constitutioii- 
al  Law,  Cent  Dig.  ||  108-107;  Dec.  Dig.  1 
61.*1 

5.  ConsTrnmoNAL  Law  (|  61*)— DBLEOATioEr 

OF  LBOISLATIVB  POWEB— CkDUS— I^OBEBI^ 

Pelont— LegHslattve  Powbb. 

The  Legislature  may  leave  much  to  the 
discretion  of  the  jury  and  the  trial  judge  as  to 
the  punishment  for  crime,  and  it  makes  no  dif- 
ference that  the  Legislature  has  designated  cer- 
tain crimes  as  felonies  which  at  common  law 
were  offenses  punishable  by  death,  or  to  which 
forfeiture  of  property  was  attached,  and  certain 
other  crimes  as  misdemeanors,  or  diidded  crimes 
into  two  classes  based  on  the  puniahmeat  Impos- 
ed, as  is  done  in  Pen.  Code,  {  17. 

[Ed.  Note.— For  other  cases,  see  ConatitatifHi- 
al  Law,  Dec  Dig.  S  61.*] 

6.  Criminai.  Law  '(|  1213»)  -Puhibhmeitii- 
"CaUEL  AHD  Unosuai.  Pdmishment." 

Pen.  Code,  §  337a,  making  poolselling  pun* 
Ishable  by  Imprisonment  In  the  county  Jau  or 
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itate  priaoQ  for  not  less  than  30  days  and  not 
more  than  a  year,  is  not  in  conflict  with  Const, 
art.  1,  8  6,  prohibiting  cruel  and  nnnsaal  pnn- 
ishments ;  imprisonmeot  in  the  county  jail  or 
state  prison  not  being  cruel  oi  unusual,  which 
relate  only  to  ponisbments  of  a  barbarous  diar- 
acter  and  tinknown  to  the  common  law,  such  as 
by  burning  at  the  stidie,  breaking  on  the  wheel, 
and  the  like. 

[Kd.  Note. — For  other  CBseSi  see  Criminal 
Law.  Cent.  Dig.  B  8304^^309;  Dec  Dig.  i 
1213.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  170&-17tt7;  toL  8,  p.  T«21.] 

7.  CbIUINAI,  liA.W  a   18*>'lHDICIiaEllT  AUD 
INFOBUATION  <{  71^— STATUISB— COKiXAXKT 

— SUPFICIENCT. 

Where  a  person  of  common  understanding, 
by  readily  Pen.  Code,  }  387a,  prohibiting  pool- 
selling,  and  a  complaint  charging  a  violation 
thereof,  will  linow  that  accused  Is  charged  with 
acts  prohibited  by  the  statute,  the  complaint 
and  the  statute  are  sufficiently  certain  within 
Pen.  Cod&  |  4,  requiring  the  proTisIons  of  the 
Penal  Code  to  be  conBtmed  according  to  the 
fair  import  of  their  terms. 

_  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig;  H  13,  14;  Dec.  Dig.  S  13;* 
Indictment  and  iDformation,  Cent  Du.  K  Iw, 
194:  Dec  Dig.  {  71.*] 

Habeas  corpue  by  Frank  O'Shea  for  his 
discbarge  from  Imprisonment  under  a  com- 
plaint charging  a  criminal  offense.  PeUtlon- 
er  remanded. 

Carroll  Cook  (Henry  Ach,  of  counsel),  for 
petitioner.  Attorney  General  Webb  and  Ray- 
mond fioijamln.  Deputy  At^.  Gen.,  for  re- 
qraodeDt 

COOPER,  P.  J.  Petitioner  seeks  to  b©  dis- 
charged from  Imprisonment  under  a  com- 
plaint cbarglng  him  with  violating  section 
337a  of  the  Penal  Code,  commonly  called  the 
"Race  track  bill."  The  charge  Is  that  he  com- 
mitted the  crime  of  a  felony  on  tbe  6th  day  of 
July.  1909.  In  tbls:  That  be  "did  willfully  and 
unlawfully  engage  In  poolselling  and  book- 
making,  and  record  and  register  a  certain  bet 
and  wager  and  sell  pools  upon  the  result  of  a 
certain  trial  and  contest  ot  skill,  to  wit. 
dogs,  at  and  upon  those  c«*taln  grounds 
known  aa  Ingl»lde  Coursing  Park,  situate 
on  Ocean  arenue  near  Lee  street  in  the  city 
and  county  of  San  Francisco  and  within 
tbe  state  of  California,  contrary  to  tbe  form, 
force  and  effect  of  the  statute  in  sucb  case 
made  and  provided  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of 
California."  Tbe  section  Is  entitled,  "Pool- 
selling,  bookmakln^  bets  and  wagers.  Pen- 
alty," and,  so  far  as  material  to  tbe  case  at 
bar,  reads  as  follows:  "Every  person  who 
engages  in  poolselling  or  bookmaklng  at  any 
time  or  place;  •  *  •  or  who  records  or 
registers  bets  or  vagers  or  sells  pools  upon 
tbe  result  of  any  trial  or  contest  of  man  or 
beast  or  between  men  or  beasts,  •  •  • 
Is  punishable  by  imprisonment  in  the  county 
Jail  or  state  prison  for  a  period  ot  not  less 
tban  thirty  days  and  not  «ceedlng  one 
year."   It  Is  not  tbe  province  of  tbe  court  to 


deal  with  the  policy  of  the  law,  as  that  be- 
longs exclusively  to  the  Legislature,  which 
Is  composed  of  the  representatives  of  the 
people  and  which  acts  for  tbe  people,  and 
within  tbe  limits  imposed  by  the  Constitu- 
tion Is  vested  under  our  system  with  the 
right  to  voice  the  will  of  tbe  people  In  'pub- 
lic enactments;  and  It  Is  ordinarily  tbe  Judge 
of  tbe  expediency  of  creating  new  crimes, 
and  of  prescribing  penalties  for  them,  Ugbt 
or  severe.  Tbe  courts  can  only  examine  tbe 
question  as  to  whether  or  not  the  Legislature 
in  any  particular  case  has  violated  the  Con- 
stitution by  going  beyond  or  contrary  to  its 
prohibitions  or  mandates.  Tbe  rule  is  well 
established  that  in  such  case  much  Is  left  to 
the  discretion  and  Judgment  of  the  Legisla- 
ture; and  tbe  presumption  always  is  that 
sucb  discretion  has  In  each  case  been  wisely 
and  Justly  exerdsed,  and  tbe  law  will  not 
be  held  unconstitutional  unless  It  is  clearly 
In  violation  of  tbe  fundamental  law.  It  has 
long  been  the  practice  in  this  country  for  tbe 
Legislature  of  the  state,  or  tbe  legislative 
body  of  municipal  corporations,  to  pass  laws 
prohibiting  and  punishing  any  practice  or 
business  tbe  tendency  of  which,  as  shown  by 
experience,  is  to  weaken  or  corrupt  the  mor- 
als of  those  who  follow  It,  or  to  encourage 
idleness,  instead  of  habits  of  Industry,  and 
to  prohibit  and  punish  gambling  in  the  vari- 
ous forms  in  which  it  is  practiced.  Such 
regulations,  when  not  In  conflict  with  gen- 
eral laws,  or  with  the  constitution  or  charter 
under  which  they  are  enacted,  are  universal- 
ly upheld  by  the  courts.  In  fact.  It  has  been 
said  that  gambling  in  its  many  forms  may 
be  rightfully  suppressed  and  punished,  and 
that  tbe  question  Is  no  longer  open  for  dis- 
cussion in  this  country.  Harper  v.  Common- 
wealth, 93  Ky.  290,  19  a  W.  737;  Ex  parte 
TutUe.  91  Cal.  689,  27  Pac.  933.  In  tbe  case 
at  bar  It  Is  contended  on  behalf  of  tbe  pris- 
oner that  the  section  of  the  Penal  Code  Is 
unconstitutional  and  void. 

It  Is  claimed,  in  tbe  first  place,  that  the 
act  authorizing  the  trial  Judge  In  effect  to 
make  the  crime  either  a  felony  ot  misde- 
meanor is  an  attempt  to  delegate  legislative 
power  to  the  trial  Judge,  and  hence  Is  in 
violation  of  article  3,  i  1,  of  the  Constita- 
tlon  of  the  state,  which  reads  as  follows: 
"The  powers  of  the  government  of  the  state 
of  California  shall  be  divided  into  three  sep- 
arate departments,  the  legislative,  executive 
and  Judicial;  and  do  person  charged  with 
the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  shall  exercise  any 
function  pertaining  to  either  of  the  others 
except  as  in  this  constitution  expresftly  di- 
rected or  permitted."  Tbe  section  does  not 
delegate  legislative  power.  It  enumerates 
tbe  various  acts  which  are  prohibited  and 
made  criminal,  and  such  acts  are  made  crim- 
inal by  the  express  will  of  the  Legialatore. 
It  prescribes  what  the  law  shall  be  in  fu- 
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tore  cases  arising  under  It;  It  does  not  at- 
tempt to  make  tbc  question  as  to  whether  or 
not  the  act  prohibited  shall  be  a  crime  de- 
pend upon  the  will  or  ^scretlou  of  the  court 
or  judge.  It  Is  the  province  of  the  court, 
through  the  machinery  of  a  trial,  to  inves- 
tigate and  determine  the  question  as  to 
whether  or  not  the  d^endant  In  the  partic- 
ular case  has  done  the  particular  act  charg- 
ed as  a  Tl<datloQ  of  and  prohibited  by  some 
particular  part  of  the  section.  The  Legisla- 
ture has  said  the  punishment  shall  be  Im- 
prisonment not  lees  than  80  days  In  the 
county  Jail  or  state  prison  and  not  exceed- 
ing one  year,  ^e  minimum  and  maximum 
punishment  is  stated.  The  court  cannot 
make  It  less,  ilor  can  It  make  it  greatw,  than 
the,  statute  prescribes.  The  places  where 
the  defendant  Is  to  be  imiwisoned  are  stated, 
and  the  court  cannot  send  the  defendant  to 
any  other  place  than  the  coun^  Jail  or 
the  state  prison.  It  was  evidently  in  the 
mind  of  the  Ixsislature  that  there  shoidd  be 
some  vower  whereby  mercy  could  be  shown 
and  discretion  exercised  in  the  severity  of 
the  punlshmmt,  depending  upon  the  act  done, 
the  circumstances  undra  which  it  was  done, 
and  die  character  uid  age  of  the  pwson  who 
committed  the  act  That  discretion  was  left 
to  'the  trial  Judges  who  is  selected  by  the 
people  as  the  agent  of  the  people  for  the 
purpose  of  seeing  that  the  laws  are  applied 
according  to  their  true  spirit  and  Intent 
It  was  not  the  Intention  of  the  Legislature 
that  a  young  pctbou  of  previous  good  char- 
acter for  bis  first  offense,  whether  Intention- 
al or  not  should  by  an  unbending  rule  re- 
ceive the  same  punishment  as  the  experienc- 
ed bookmaker  who  has  followed  the  race 
track  for  years.  In  most  crimes  the  pun- 
ishment  Is  left  to  the  discretion  ot  the  trial 
court  witbbi  the  limits  prescribed  by  the  lefe- 
islatlve  will,  and  in  some  cases  with  the 
Jury;  and  It  has  nev^  been  held  in  any  case 
to  which  our  attention  has  been  called  that 
such  power  was  a  delegation  of  the  power 
vested  in  the  Legislature.  In  murder  cases 
the  Jury,  if  It  return  a  verdict  finding  the 
defendant  guilty  of  murder  in  the  first  de- 
gree, may  recommend  that  he  be  imprisoned 
In  the  state  prison  for  life,  evidently  leaving 
the  Jury  by  its  verdict  to  Impose  the  death 
penalty  or  life  Imprisonment;  and  such  pow- 
er has  never  been  questioned;  and  in  such 
case,  when  the  defendant  pleads  guilty  of 
murder  in  the  first  degree,  the  Judge  may 
Impose  a  sentence  of  imprisonment  for  life, 
or  in  his  discretion  Impose  the  penalty  of 
death.  People  v.  Dabner,  153  Cal.  398,  95 
Pac.  880.  Where  the  defendant  Is  charged 
with  grand  larceny,  the  Jury  may,  in  cases 
where  the  evidence  would  justify  a  ver- 
dict of  either  grand  larceny  or  petty  lar- 
ceny, bring  In  a  verdict  for  the  lesser  offense, 
which  is  In  effect  leaving  It  to  the  discre- 
tion of  the  Jury  to  make  the  crime  either  a 
teimy  or  misdemeanor,  and  yet  such  power 
nas  never  been  questioned.    The  punlsh- 
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ment  for  the  crime  of  assault  with  a  deadly 
weap(»L  is  imprisonmoit  In  the  state  prista 
or  In  the  county  Jail  not  to  exceed  two  years, 
or  a  fine  not  to  exceed  95,000,  or  both,  thus 
leaving  it  to  the  trial  Judge  to  impose  a  fine 
of  .91  or  a  fine  ot  95,000,  or  two  years  in 
the  state  prison.  Pen.  Oode,  1  215.  While 
the  section  has  been  In  totee  since  the  Codes 
were  adopted  in  1872,  and  has  been  before 
the  courts  in  many  casesr  it  has  never  bera 
held  to  be  unconstitutional  as  being  a  delega- 
tion of  legislative  power. 

The  Penal  Code  contains  similar  provisions 
as  to  many  other  crimes,  the  punishment 
imposed  for  whficb  may  make  them  either 
f^tmles  misdemeanors,  a  few  instances  of 
which  selected  from  many  are  the  crimes  of 
seduction  for  the  purpose  of  proBtitution 
(section  26^;  receiving  stolen  propwty  (sec- 
tion 406);  foiging  telegraph  or  tel^lMme 
messages  (section  474);  injuring  highways  or 
bridges  (section  688);  fraud  in  keying  ac- 
counts in  books  of  corporations  (section  66B): 
bribing  telQ)hone  car  telegraph  operators  (sec- 
tion 641).  In  fact,  onr  whole  system  In  re- 
gard to  crimes  and  punidiments  necessarily 
leaves  much  to  the  discretion  of  the  Jury  and 
to  the  trial  Judge.  It  makes  no  dUferoice 
that  the  Legislature  has  designated  certain 
crimes  as  felonies,  and  certain  otiier  crimes 
as  misdemeanors,  or  divided  crimes  Into  two 
classes.  The  crime  Is  in  many  cases  classi- 
fied by  the  punishment  under  the  express 
provisions  of  the  Penal  Code  (section  17). 
It  was  said  in  People  v.  Gray,  137  Gal.  aS7, 
70  Pac.  20,  in  speaking  of  the  crime  of  se- 
duction: "It  may  therefore  be  either  a  f^- 
ony  or  a  misdemeanor.  Whether  .it  Is  con- 
sidered the  one  or  the  other  depends  upon 
the  character  of  the  Judgment  rendered  by 
the  trial  court  If  the  Judgment  be  impris- 
onment In  the  state  prison,  the  crime  Is  a 
felony.  If  a  fine  only,  or  imprisonment  In 
the  county  Jail,  a  misdemeanor.  It  is  provid- 
ed In  section  17  of  the  Penal  Code  that  In 
such  case,  If  the  judgment  Impose  a  punish- 
ment less  than  imprisonment  In  the  state 
prison,  the  offense  shall  be  deemed  a  mis- 
demeanor for  all  purposes;  and  that  In  such 
a  case  the  offense  shall  be  deemed  to  be  a  mis- 
demeanor has  been  expressly  held  by  this 
court  In  a  number  of  cases.  People  v. 
Cornell,  16  Cal.  187;  People  v.  Salorse,  62 
Cal.  142;  People  v.  Ayhens,  86  Cal.  88,  24 
Pac.  635;  People  v.  Perlhl,  94  Cal.  673,  29 
Pac.  1027."  In  the  last  cases  cited  the  de- 
fendant was  prosecuted  for  receiving  stolen 
goods,  which  offense  Is  punishable  by  Im- 
prisonment either  in  the  state  prison  or  the 
county  Jail,  and  the  court  said:  "Whether 
the  person  convicted  of  this  offense  has  com- 
mitted a  felony  or  a  misdemeanor  can  be 
ascertained  by  the  nature  of  the  Judgment 
If  the  defendant  Is  sentenced  to  serve  a  term 
in  the  state  prison,  the  crime  is  a  felony; 
otherwise  a  misdemeanor."  See  People  v. 
Smith.  143  Cal.  697,  77  Pac.  449;  In  re 
BulUvan,  S  Gal.  App.  188,  M  Paa  781. 
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A  felony  at  common  law  was  an  oCfense 
pnnlBhable  by  death,  or  to  which  the  old 
English  law  attadied  the  total  forfeiture  of 
lands  or  gooda;  but  the  essential  difference 
between  a  felony  and  a  misdemeanor  la  now 
practically  lost  In  England  since  the  f^ony 
act  of  1870,  BouTlM's  Law  Die. ;  Mos.  &  W. 
Law  Dfc.  In  this  country  It  simply  denotes 
the  degree  or  class  of  crimes.  Bishop's  New 
Criminal  Law.  }  6ia  In  fact,  the  distinction 
between  a  fdony  and  a  misdemeanor  is  for 
the  Leglslatnre,  and  our  Legtelatnre  haa  ex- 
pressly stated  where  a  crime  may  be  punish- 
able 19^  Imprisonment  In  the  sbite  prison, 
and  also  by  fine  and  Imprisonmait  in  the 
ooonty  Jail  In  the  discretion  of  the  coort,  sndi 
crime  shall  be  deoned  a  misdemeanor  fbr  all 
purposes  after  a  judgment  Imposing  a  punish- 
ment other  than  imprisonmeit  in  the  state 
prlarai.  ^e  Legislature  baa  designated  the 
claadflcaUon  and  the  means  whereby  such 
claaslflcatlon  ahall  be  ascertained.  The  dis- 
tlnction  between  a  Judicial  act  and  a  legisla- 
tire  act  haa  been  defined  by  Judge  Fitid  as 
fiidlowB:  "The  oas  determines  what  the  law 
is  and  what  the  rights  of  ttte  parties  are  with 
reference  to  transactions  already  had.  Tba 
other  preacribea  what  the  law  ahall  be  In  fu- 
ture cases  arising  under  It  Wherever  an  act 
undertakes  to  determine  a  oaestlon  of  right 
or  obligation  or  of  property  as  flie  foundation 
on  which  it  proceed^  ea<ih  act  la  to  Out  ex- 
tent a  Judicial  one,  and  not  the  exerdse  of 
legiaiatire  functions."  Sinking  Fund  Cases, 
99  U.  S.  700,  %  L.  Bd.  And  our  own  Su- 
prone  Court  has  said:  "Legislative  power 
prescribes  rules  of  conduct  for  the  govern- 
ment of  the  dtlaen  or  aubject;  while  Jndlclal 
power  punishes  or  KSreasea  wrongs  growing 
out  of  the  violation  of  rnles  previously  es- 
tablished. The  distinction  In  short  ilea  be- 
tween a  aentence  and  a  rule."  Ee  parte  Shra- 
der,  83  Cal.  279.  In  the  caae  at  bar  the  court 
vrlll  be  called  upon  to  declare  the  law  and  Im- 
pose the  penalty  under  the  section  passed  by 
the  Legislature  making  the  act  a  crime.  The 
Legislature  has  vested  discretion  In  the  court, 
but  haa  not  authorized  the  court  to  determine 
as  to  whether  or  not  certain  acts  would  con- 
stitute a  crime. 

It  I0  further  claimed  that  the  section  vio- 
lates article  1,  i  6,  of  tbe  Constitution  of  the 
state,  which  prohibits  cruel  and  unusual  pun- 
ishments. It  Is  hardly  necessary  to  discuss 
this  contention,  even  If  It  could  be  raised  by 
the  prisoner,  who  may  never  be  convicted, 
and,  even  If  he  should  be  convicted,  might  re- 
ceive a  sentence  of  SO  days  In  the  county  Jail. 
Imprlsonmrait  in  the  county  Jail  or  in  the 
state  prison  Is  not  unusual ;  In  fact.  It  Is  the 
most  common  mode  of  punishment  In  all  civ- 
ilised countries.  It  is  not  cruel  in  the  sense 


used  In  the  Constitution.  Cruel  and  unusual 
punishments  are  punishments  of  a  barbarous 
character  and  unknown  to  the  common  law. 
The  word,  when  It  first  found  place  In  the 
Bill  of  Rights,  meant  not  a  fine  or  imprlaon- 
ment  or  both,  but  such  punishment  aa  that 
inflicted  by  the  whipping  post,  the  pillory, 
burning  at  the  stake,  breaking  on  the  wheel, 
and  the  Uke ;  or  quartering  the  culprit,  cutting 
off  his  noB^  ears  or  limbs,  or  strangling  blm 
to  death.  It  was  such  severe,  cruel,  and  un- 
usual punlahmenta  aa  disgraced  the  dvUIza- 
tlon  of  former  age^  and  made  one  ahndder 
with  horror  to  read  of  them.  CoOley  on  Oon- 
atitutional  Limitations  (Tth  Bd.)  p.  471  et 
sea.;  State  v.  McCauley,  15  Cal.  420;  Whlt- 
tao  T.  State*  47  Ga.  287;  State  v.  Williams, 
77  Mo.  310.  The  Legislature  Is  ordhiarlly 
the  Judge  of  the  expediency  of  creating  new 
crimes,  and  prescribing  the  punishment, 
whether  light  or  severe.  Commonwealth  v. 
Murphy,  165  Mass.  66,  42  N.  E.  504,  80  L. 
R.  A.  734,  52  Am.  St  Rep.  496;  Sonthem  Ex- 
press Co.  V.  Com.,  92  Va.  59,  22  S.  B.  800, 
41  Ia  R.  A.  438. 

Counsel  for  petitioner  have  devoted  many 
pages  of  their  brief  to  an  analysis  of  the 
grammatical'  construction  of  the  section  of 
the  Penal  Code  in  question,  contending  that 
It  is  a  complex  sentence  of  over  80  lines,  and 
of  such  phraseology  as  to  make  It  impossible 
to  determine  what  particular  acts  are  neces- 
sary to  be  grouped  together  to  constitute  the 
crime  Intended  to  be  denounced  by  the  sec- 
tion. It  Is  sufficient  to  say  that  the  complaint 
charges  the  prisoner  with  doing  certain  acts 
which  are  prohibited  by  the  section,  and 
which,  if  proven,  will  subject  him  to  a  punish- 
ment thereunder.  A  person  of  conmion  under^ 
standing  would  he  reading  the  section  and 
reading  the  complaint  know  that  the  defraid- 
ant  was  charged  with  certain  acta  prohibited 
by  the  section.  The  provisions  of  the  Penal 
Code  must  be  construed  according  to  the  fair 
Import  of  their  terms  with  a  view  to  effecting 
their  object  and  to  promote  Justice  (section 
4).  Of  course.  If  the  act  charged  Is  one  wbldi 
is  not  a  crime  under  any  section  o£  the  Code, 
the  prisoner  would  have  to  be  discharged,  but 
this  is  not  such  case. 

It  Is  not  necessary  to  dlseuas  other  ques- 
tions, as  we  do  not  deem  any  of  them  of 
sufficient  importance  to  Justly  na  in  dlsdiarg- 
ing  the  prisons. 

We  condude  that  the  section  of  tiie  Penal 
Code  Is  constitutional,  and  that  tiie  complaint 
states  an  offense  thereunder. 

Let  tba  prisoner  be  remanded. 


We  concur:  HALL,  J. ;  KERRIGAN,  J. 
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PEOPLE  T.  PTNER.    <Cr.  100.) 
(Gourt  of  Appeal,  Third  District;  GalifomU. 
Oct.  22,  1909.) 

1.  IlTDICTMERT    AND    INFORUATION    (§  129*)— 
JOINDEB  OF  OFFEKaEa— BURGLABT  AND  LaB- 

obht. 

An  information  m&j  properly  charge  accus- 
ed In  one  count  with  the  crime  of  burglary,  and, 
In  another  count,  with  the  crime  of  erand  lai^ 
ceny  aa  a  part  of  the  same  transaction,  ooder 
Pen.  Code,  S  ^>  »»  amended  by  St.  1005,  p.  772, 
c.  574,  providing  that  "the  indictment  or  infor- 
mation may  charge  dilFcrent  offenses  or  different 
statements  of  the  same  offense  under  separate 
counts,  but  they  must  all  relate  to  the  same  act, 
transaction  or  event,  and  chaises  of  offenaei  oc> 
curring  at  different  and  distinct  times  and  places 
must  not  be  joined." 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  414-118;  Dec 
Dig.  «  129.*] 

Z  BUBOI^T  (S  31*)— EVIDBRCK— ADMIBSIBII.- 

rrr. 

The  gist  of  the  crime  of  burglary  is  in  the 
entry  of  the  building  with  the  intent  to  commit 
anj  of  the  crimes  mentioned  in  Pen.  Code,  }  4o0, 
and  it  is  therefore  immaterial  whether  tbe  proof 
shows  the  actual  commission  of  larceny  or  other 
felony,  if  the  intent  to  do  so  is  present;  but 
proof  that  a  larceny  or  felony  had  been  com- 
mitted in  tbe  building  by  the  person  making  the 
entry  is  competent,  not  alone  to  show  the  in- 
tent, bnt  also  the  fact  of  the  entzy. 

[Ed.  Note.— For  other  cases,  ae«  Bntglaxy, 
Dec  Dig.  S  31.*] 

a  Criuinal  Law  <8  S19*)  —  Btidxhcb— Ad- 

HI88IBILITT  OF  CONFESfflOM. 

After  a  store  had  been  broken  Into  and  rob- 
bed of  a  lai^e  sum  of  money,  accused,  a  cousin 
of  the  proprietor,  came  to  him  and  told  hfm  that 
he  liad  heard  that  be  (accused)  was  under  sus- 
picion, and  was  told  by  the  proprietor  that  such 
was  a  tect,  that  he  was  making  an  Investigation 
and  would  like  to  have  accused,  if  he  was  not 
guilty,  help  him  to  clear  up  the  matter,  and  that 
if  be  was  guilty  that  he  would  helii  him  out  of 
tbe  trouble,  but  accused  at  that  time  protested 
his  innocence.  On  the  following  day  accused 
again  called  on  the  proprietor,  telling  him  he 
was  in  trouble,  whereupon  the  proprietor  said 
that  be  would  do  all  that  he  could  to  help  him, 
and  this  waa  followed  by  confess'.on  by  accused 
that  he  took  tbe  money.  The  two  then  made  an 
arran^ment  by  which  the  money  could  be  legtoi^ 
ed.  Held,  that  tbe  confession  was  not  open  to 
tbe  objection  that  It  was  involuntarily  made,  as 
accused  knew  that  the  proprietor  was  not  an  of- 
ficer of  tbe  law  and  bad  no  authority  to  guaran- 
tee him  immunity  from  prosecution,  and  tbe 
promise  made  was  simply  to  help  him  if  he  was 
in  trouble, 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Oent.  Dig.  §S  1163-1174;  Dec.  Dig.  f  519.*] 

4.  Criminal  Law  (J  811*)  —  Instbdcttions — 
Evidence  as  to  Good  Chabacter. 

An  instruction,  in  a  prosecution  for  grand 
larceny,  that  evidence  of  previous  good  character 
should  be  considered  with  great  caution,  is  er- 
roneous, as  evidence  of  good  character  is  to  be 
considered  in  tbe  same  manner  as  evidence  of 
any  other  essential  fact,  being  in  aid  of  the  pre- 
sumption of  innocence,  and,  while  all  evidence  in 
a  cnminai  case  should  be  considered  with  that 
deliberation  which  will  Insure  a  just  verdict,  it  is 
not  within  the  province  of  the  court  to  select  a 
particular  species  of  evidence  for  a  special  cau- 
tion to  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1T87,  1909-1972:  Dec.  Dig.  | 
811.*1 
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5.  CsiMiNAL  Law  (S  1172*)— Afpbaz/— Bauf- 

LK8S  Ebrob— iNaTRUcnoNa. 

Where  guilt  is  conclusively  proved,  an  in- 
struction that  evidence  of  previous  good  charac- 
ter  should  be  considered  with  great  caution,  al- 
though erroneous,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1172.*] 

6.  Cbihinal  Law  (§  781*)  —  iNBTBnonoNB  — 

ADHISSIBII.ITT  OF  CONFEBBION. 

In  a  criminal  prosecution,  an  inatructlou 
that  a  person's  declaration  or  voluntary  confes- 
sion Is  always  evidence  against  him,  for  the  law 
presumes  that  a  person  will  not  say  anything  un- 
true against  himself  or  his  own  interests,  while 
true  in  itself,  Is  improper,  since,  while  the  theory 
upon  wbidi  voluntary  confessions  are  admitted 
is  of  interest  to  the  courts,  there  is  danger  {d 
explaining  it  to  the  jury  that  the  right  of  accused 
to  a  determination  of  all  questions  of  fact  by 
the  jury  may  be  violated. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  781.*] 

7.  Criminal  Law  (8  1172*)— Afpeait-Harm- 

LESa  EbHOB— IWSTBUCTIONB. 

The  instructicn.  although  improper,  was 
harmless;  tbe  evidence  of  defendant's  guilt  be- 
ing uncontradicted. 

^[Bd.  Note.— For  other  cases,  see  Ctiminal  Law, 
Cent.  Dig.  H  31iS4-S10S;  Dec.  Dig.  |  1172.*] 

Appeal  from  Snperlor  Court,  Lak»  Coun- 
ty; M.  S.  Sayre,  Judge. 

William  A.  Finer  was  convicted  <Kt  grand 
larceny,  and  appeals.  Affirmed. 

T.  J.  Geary  and  Bond  &  Churchill,  for  ap- 
pellant C.  M.  Crawford,  Dlst  Att?^  for  tbe 
Pec^lA 

HART,  J.  Tbe  defendant,  harlBg  been 
convicted  of  the  crime  of  grand  larcmy. 
brings  the  cause  to  thia  court  on  an  aj^eal 
from  tbe  judgment  and  from  tbe  order  re- 
fusing to  grant  bis  motion  for  a  new  trlaL 
Tbe  appellant  claims  a  reversal  for  these  rea- 
sons: (1)  That  the  demurrer  to  tbe  Informa- 
tion should  have  been  sustained  because  there 
are  set  out  In  the  accusatory  pleading  two 
separate  and  distinct  offenses;  (2)  that  the 
court  erred  to  his  prejudice  In  allowing,  over 
his  objections,  tbe  testlqioiiy  of  the  witness 
RoblBon  purporting  to  give  a  confession  of 
guilt  by  tbe  defendant,  tbe  specific  contention 
upon  this  point  being  tbat  aald  allied  con- 
fession was  not  voluntarily  made^  and  there- 
fore. In  law,  was  no  confession  at  all;  0) 
tbat  the  court  committed  prejudicial  error 
in  giving  certain  Instmetlons  to  the  Jury. 

1.  Tbe  Information,  in  the  first  coimt  thwe- 
of,  charges  tbe  defendant  with  tbe  crime  of 
burglaiT,  alleging  that,  on  the  23d  day  of 
August,  1908.  be  burglariously  entered  the 
store  of  one  P.  Q.  Roblson,  at  KelseyvUle, 
Lake  county,  with  the  intent,  etc  The  sec- 
ond count  of  tbe  information  diarges  tlic 
crime  of  grand  larceny  In  tbe  following  Ian 
guage:  '"The  said  William  A.  Plner,  as  a 
part  ot  tbe  same  act,  transacticm,  or  event, 
iillcged  in  tbe  first  count  of  this  informatlwi. 
aforesaid,  on  tbe  23d  day  of  August,  IOCS, 
at  the  said  county  of  Lake,  and  btfore  tbi> 
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filing  of  this  information,  willfullr,  unlaw- 
fully, and  felonlonsly  did  take,  steal,  and 
carry  away  from  the  aroresaid  store  of  P. 
Q.  Roblson,  aforesaid,  25  $20  gold  pieces,  of 
the  gold  coin  of  the  United  States  of  Amer- 
ica, the  personal  property  of  one  Matt  I* 
Rowden,  of  the  value  of  $500,  lawful  money 
of  the  United  States ;  contrary  to  the  form," 
etc.  The  contention  of  the  appellant  Is,  as 
before  suggested,  that  two  distinct  offenses 
cannot  properly  be  charged  In  an  indictment 
or  information,  and  that,  as  two  distinct  of- 
fenses are  chaiged  in  the  information  upon 
which  the  defendant  was  tried  and  couTlct- 
«d,  the  court  erred  in  Its  order  oTK-mling 
the  demurrer.  The  Attorney  General  insists 
that  the  Information  conforms  to  the  pro* 
visions  of  section  954  of  the  Penal  Gode,  as 
amended  by  the  Leg^atare  of  1906  (St  1906. 
p.  772,  c.  674),  and  that  the  demnirer  was 
thwefore  properly  overruled. 

The  section  of  the  Penal  Code  Just  nmi- 
tloned  reads:  "The  Indictment  or  Informa* 
timi  may  charge  different  offenses,  or  dlfler- 
ODt  statements  of  the  same  offense^  nnder 
Borate  counts,  but  th^  most  all  relate  to 
the  same  act,  transaction,  or  event,  and 
charges  of  offenses  occurring  at  different  and 
distinct  times  and  places  must  not  be  Joined. 
The  prosecution  is  not  required  to  ^ect  be- 
tween the  different  offeises  or  counts  set 
forth  in  the  indictment  or  Information,  but 
the  defendant  can  be  convicted  at  but  one 
of  the  offenses  charged,  and  the  same  must 
be  stated  in  the  verdict"  So  far  as  we  are 
adTlsed  to  the  contrary,  this  Is  the  first  oc- 
casion on  which  the  foregoing  section.  In  its 
amended  form,  has  been  before  any  of  the 
reviewing  courts.  Prior  to  Its  amendment 
by  the  li^lslatnre  of  1906,  the  section  read: 
*^he  Indictment  or  information  mnst  charge 
but  one  offense,  but  the  same  offense  may  be 
set  forth  in  different  forms  under  different 
connta,"  etc  From  a  comparison  of  the  sec- 
tion as  It  formerly  read  with  the  section  as, 
under  the  amendment  it  now  reads,  it  would 
seem  to  be  very  clear  that  there  has  been, 
practically,  no  material  change  effected  by  the 
ammdment  except  in  that  part  of  It  authw- 
Istng  tbe  charging  of  different  offenses  In 
the  same  Indictment  or  informa tl(m  where 
BDCh  offenses  "relate  to  the  same  act  trana- 
actlon  or  event"  Tbe  other  provisions  of 
the  section  merdy  anthorlze^  In  perhaps  a 
little  different  language,  w^t  the  old  section 
dedared  oouUl  be  dene,  <a,  tat  other  words, 
are  only  a  re-enactment  of  the  old  section 
iritb  some  immaterial  verbal  changes. 

We  can  perceive  no  reason  for  holding  that 
the  li^slature  did  not  mean  exactly  what 
the  language  of  tbe  section  very  plainly  and 
unamblguoosly  declares.  That  It  was  intend- 
ed, by  the  amendment,  to  authorise  the  state- 
ment In  an  indlcbnent  or  Information  of  two 
or  more  distinct  oflteses,  where  tiie  same 
grow  out  of  precisely  the  same  act,  tranaac- 
titm,  or  event  Is  a  pn^rasltioD  which  we 


think  admits  of  no  possible  room  for  debate. 
If  tbe  language  of  the  section  with  regard 
to  this  proposition  were  not  Itself  so  clear 
and  unquestionable  aa  that  it  would  require 
tbe  aid  of  construction  in  order  to  gather  its 
true  meaning,  there  would  be  no  necessity 
for  going  further  than  that  part  of  the  sec- 
tion Itself  wherein  it  is  expressly  provided 
that  "ctiarges  of  offenses  occurring  at  differ- 
ent and  distinct  times  and  places  most  not 
be  Joined."  It  will  thus  be  observed  that  the 
Legi^ature,  while  recognizing  tbe  fact  that 
no  danger  of  violating  any  of  the  substan- 
tial rights  of  an  accused  person  could  result 
from  charging  in  an  Indictmrat  or  informa- 
tion two  different  offenses  wtilcb  have  arisen 
from  exactly  the  same  particular  circumstan- 
ces—that is,  f  n»n  the  same  act  transaction, 
or  event — ^was  careful  to  protect  and  safe- 
guard such  person  against  the  harm  which 
would  inevitably  follow  the  charging  of  two 
different  offenses  occurring  at  different  times 
and  places,  and  which,  in  the  very  nature 
of  things,  could  have  no  possible  bearing  np* 
on  or  relation  to  each  other  whatever.  We 
can  discern  no  distinction  in  principle  be- 
tween the  provision  anthorlzing  the  cbargti^ 
of  two  different  offrases  relating  to  the  same 
act  or  event  and  those  provisions  of  ear  crim- 
inal law  which  authorize  a  Jury  In  a  «ase 
where  the  offense  chaiged  embraces  more 
than  one  crime — as,  for  instance,  the  crime 
of  murder,  wlthtak  whidi  is  Induded  man- 
slaughter, or  robbery,  within  which  la  taudud- 
ed  larcmy,  or  assault  with  Intent  to  mur- 
der, within  which  Is  Included  assault  willi 
a  deadly  weapon  and  often  simple  asssult— 
to  return  a  verdict  of  guilty  of  any  one  of 
the  offmses  comprehended  vrlthln  the  <me 
charged  whl^  the  evldmce  JnstlfleB  <ff  war^ 
rants. 

There  Is  no  <Mm  pat  fraward  here  that 
section  964  of  the  Penal  Gode,  as  amended  tai 
1906,  violates  any  provision  of  tbe  Oonstitu- 
tion,  nor  can  wb  see  how  sndi  a  clafan  cottld 
be  snstalned  If  It  were  urged.  As  we  have 
suggested,  there  Is  no  ground  for  apprehmd- 
ing  that  any  Injnry  would  result  to  a  de- 
fendant from  the  method  of  criminal  plead- 
ing authorized  section  964,  for  only  raw 
set  of  tects  and  drcumstances,  directed  to 
a  single  act  <n  event  could  be  proved,  and, 
of  course,  it  vroold  not  only  be  competent 
but  absolutely  necessary,  to  prove  those  ssme 
facts  and  cfrcnmstences  where  but  tme  of- 
foDse  was  diarged.  nwrefore  we  can  think 
of  no  principle  forbidding  the  Legislature 
to  authorise  the  setting  out  (tf  two  distinct 
offenses  in  as  many  counts  in  cases  whow 
the  circumstances  under  which  a  criminal 
act  Is  committed  are  sndi  as  to  inspire  In 
the  prosecuting  officer  serious  doubt  sa  to 
which  of  two  offenses  the  evldmce  would 
show  had  bexan  committed.  Such  a  method, 
vrhUe,  obviously,  Inoeuous  in  its  effect  upon 
any  of  the  rights  of  the  accused,  must  result 
in  a  joBt  administration  of  the  criminal  law. 
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for,  wbere  as  under  tiw  old  method,  the  re- 
salt  of  not  proving  the  q>eclflc  charge  woald 
be  the  acquittal  of  the  accosed  and  to  cause 
another  trial  of  the  eame  facts  with  Its  at- 
tendant trouMe  and  ezpeoBe,  aseamlng  that 
tmoe  In  Jet^rdy  and  formw  aeqnlttal  could 
not  be  snccessfully  pleaded  at  the  subsecpient 
trial,  under  tiie  pres^  method  the  Jury, 
under  the  court's  Ina tractions,  could  retnm 
a  TOTdlct  or  guilty  of  that  ottenao  of  ttie  two 
charged  which  the  eWdence  disclosed  had  hemi 
committed,  and  thus  there  would  be  aT<dded, 
In  a  large  measure,  the  mistrials  which  too 
often  resolt  from  a  wsnt  of  cMrespondmce 
between  the  proof  and  the  auctions  of  the 
indictment  or  Information. 

But,  whUe,  as  stated,  the  precise  qoestion 
'  here  has  never  until  now  been  b^ore  the 
higher  courts  of  this  state,  we  are  not  alto- 
gether without  authority  upon  t3ie  proposi- 
tion from  other  jurisdictions. '  The  state  of 
Wlscwsln  has  a  statute  upon  the  subject  of 
lAeadlng  criminal  offaises  similar  In  terms 
to  sectiCHi  9S4  of  our  Penal  Code.  In  Forath 
V.  State,  90  WlB.  627,  68  N.  W.  1061,  48  Am. 
St  Bep.  954,  the  defmdant  was  chained  in 
the  flrst  count  of  tlie  informatlm  with  the 
crime  of  rape  upon  his  daui^tw,  and  in  ttie 
second  count  with  the  crtme  of  incest,  of 
which  latter  offense  he  was  convicted.  A 
plea  in  abatement  was  Interposed  to  the  flrst 
count  m  the  ground  that  the  d^endant  had 
not  had  a  preliminary  lamination  on  the 
diarge  set  out  In  said  count,  and  the  trial 
court  overruled  said  plea.  In  sustaining  said 
ruling,  the  Supreme  Court  of  Wiscon^  bas 
this  to  say :  "Tbe  plea  in  abatement  to  the 
first  count  of  the  Information  was  inroperly 
overruled.  It  appeared  that  both  counts 
were  founded  upon  the  same  transaction,  and 
were  Introduced  to  meet  the  1^1  aspects  of 
tt»  evidence  as  it  might  be*produced  at  the 
trial,  and  In  order  that  the  defendant  might 
not  escape  conviction  of  any  offeme  which  it 
might  be  found  the  defendant  bad  commit- 
ted the  single  transaction  in  questlcm. 
*  *  *  Both  counts  were  founded  on  the 
same  transaction,  and  the  defendant  had  In 
fact  had  a  prtiimlnary  examination  up(m  the 
charge  of  Incesf*  In  Korth  v.  Stat^  46  Neb. 
631,  6B  N.  W.  792,  the  Information  contained 
four  coimts  in  whldi  separate  and  distinct 
fel(Hiles  were  charged,  and  tbe  Supreme 
Court,  upholding  the  refiisal  of  tbe  trial  court 
to  compel  the  people  to  elect  at  the  begin- 
ning of  the  trial  to  which  of  the  counts  the 
testimony  would  be  addressed,  says:  "The 
offenses  were  all  of  the  same  general  char- 
acter, required  for  tbi^  proof  the  same  qual- 
ity of  testimony,  the  same  manner  of  trial 
and  mode  of  punishment,  and  It  was  proper 
to  try  the  plaintiff  in  «nac  uprai  tbe  several 
oounte  at  tbe  same  tlmeL**  See :  Jackson  t. 
Stete^  81  Wis.  268,  64  N.  W.  BBS;  Com.  v. 
Dram,  19  Pick.  (Mass.)  479;  Oom.  v.  Uc- 
Laughlin,  12  Cush.  <Masa.)  612;  People  v. 
Bynders,  12  Wend.  (N.  Y.)  426. 

So^  In  the  case  at  bar,  the  offenses  charged 
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required  for  their  proof  the  same  quallly  ot 
testimony  and  the  same  manner  of  trial  and 
mode  of  punishment  It  is  true  that  tin  gist 
of  tbe  crime  of  burglary  Is  in  the  entry  of  a 
building  with  tbe  intent  to  commit  any  of 
tbe  crimes  mentioned  in  section  459  of  the 
Penal  Code,  and  it  Is  therefore  immaterial, 
in  the  proof  of  the  consummation  of  said 
crime,  whether  a  larceny  or  other  felony  Is 
shown  to  have  been  actually  committed  or 
not  If  the  intent  to  do  so  Is  present;  but  It 
will  not  of  course,  be  denied  tbet  proof  tliat 
a  larceny  or  felony  had  been  committed  in 
tbe  building  by  the  party  making  the  entry 
woald  be  perfectly  competent  not  akme  for 
tbe  purpose  of  showing  the  intent,  but  also 
the  fact  of  the  entry.  Interesting  discussions 
of  the  principle  at  the  bottom  of  section  9S4^ 
as  It  now  reads,  may  be  found  In  tbe  follow- 
ing cases,  decidied  by  the  federal  courts, 
where  the  rule  as  to  Joinder  of  offenses  orig- 
inating in  tbe  same  act  or  transaction  bas 
Ions  been  recognised  and  applied:  Pointw 
v.  n.  S.,  161  U.  S.  896,  14  Sap.  Ct  410^  88 
L.  Bd.  208;  Potter  t.  U.  S..  166  U.  S.  438^  15 
Sop.  Ct.  144,  89  L.  Bd.  214;  Dunbar  U. 
S.,  166  U.  S.  186,  16  Sup.  Ot  826,  SO  U  Bd. 
890;  n.  8.  T.  Jones  (D.  a)  60  Fed.  978.  Onr 
conclusion  upon  this  point  %  u  must  be 
manifest  from  the  foregc^ng  discDSSion,  tint 
the  court  below  pn^erly  overruled  the  de- 
murrer. A  motion  was  made,  before  the 
trial,  to  set  aside  the  Information  on  the 
ground  that  the  defendant  bad  not  been  le- 
gally committed  by  a  magistrate  for  eittaor  of 
the  (Senses  tihaiged  in  the  information,  and 
the  same  was  denied;  but  as  ttiere  Is  no 
point  made  cm  said  moti<m  other  than  the 
point  raised  1^  the  demnrrw  and  which  we 
have  discussed  and  disposed  of,  there  is  no 
necessity  for  giving  the  ruling  special  atten- 
tion. Tbwe  can  be  no  doubt  but  that  the 
defoidant  had  a  preliminary  examination  on 
both  charges,  since  it  is  dear  that  the  fticts 
necessarily  applied  to  both  offoisee. 

2.  The  objection  that  the  court  erred  in 
allowing  the  witness  P.  Q.  Boblson  to  teati- 
tj  to  an  alleged  confession  of  guilt,  for  the 
asserted  reason  that  said  confession  was  not 
volunterlly  made,  will  be  better  understood 
by  a  brief  reference  to  the  facts.  It  appears 
that  the  store  of  said  P.  Q.  Boblson,  at  Kel- 
seyvllle,  in  Lake  county,  was,  on  tbe  night 
of  Ai^st  23,  1008,  altered  by  some  party, 
and  a  la^  sum  pf  mon^  abstracted  from 
the  safe  in  said  store.  The  bulk  of  the  mon- 
ey so  taken,  whl<di  «ceeded  the  sum  of  91.- 
000  in  amount  was  tbe  proper^  of  oth»  par- 
ties than  tbe  proprietor  of  the  store ;  it  hav- 
ing been  d^osited  wltb  Boblson  for  safe- 
keeping. Of  said  money,  the  sum  of  $600  be- 
longed to  one  Bowden,  and  It  is  this  particu- 
lar money  which  formed  tbe  basis  of  the 
charge  for  wbldt  the  defendant  was  tried 
and  of  which  be  was  convicted.  It  appears 
tiiat  iDunedlately  after  the  theft  suspicion  was 
fastened  upon  both  Boblson,  the  prc^rietor 
of  the  store,  and  the  defendant,  as  tbe  guilty 
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parties.  Roblson  and  Finer  are  related  by 
blood,  being  first  couBtns.  About  six  weeks 
prior  to  the  larceny.  Finer,  according  to  the 
testimony  of  Boblson,  called  at  tbe  latter's 
house  at  about  11  o'clock  at  night,  and  asked 
for  a  key  to  the  store,  explaining  that  be  (de- 
fradant)  bad  received  a  call  to  go  to  "Fleta 
and  Hopland  witil  his  auto  and  was  out  of 
gasoline."  Boblson  gave  the  defendant  a  key 
to  the  store  door  so  that  he  could  go  to  tbe 
gasoline  tank,  and  told  blm  to  keep  the  key. 
From  that  time  to  the  night  the  store  was 
entered  and  the  money  taken  the  defendant 
retained  the  key  in  his  posBeesloo.  On  tbe 
Saturday  following  the  day  upon  which  the 
money  was  stolen  (the  larceny  was  perpetrat- 
ed on  a  Sunday  night),  the  defendant  went  to 
the  store  and,  addressing  Bobison,  said:  **I 
understand  you  suspicion  me  of  taking  tbe 
money,"  to  which  statem»it  Boblson  replied, 
"Yes,  that  was  a  fact"  Finer  protested  his 
innocence,  declaring  that  he  could  not  under- 
stand how  anybody  could  suspect  him,  and 
asking  Boblson  if  he  thought  that  be  (de- 
fendant) took  the  money.  Boblson  then  said : 
"I  did  not  think  yon  took  it  until  my  suspi- 
cions were  directed  to  you  by  others,  and 
that  I  am  making  this  investigation  as  much 
for  your  own  good  as  for  my  own,  as  you 
know  I  am  susplcloned  as  well  as  yourself. 
If  yoQ  are  not  guil^,  why,  I  want  you  to 
help  me  clear  this  thing  up,  and.  If  you  are, 
why,  I  will  help  you  out  of  this  trouble."  On 
the  succeeding  day  (Sunday),  so  Boblson  tes- 
tlfled,  the  defendant  called  at  the  home  of 
tbe  former  and.  addressing  Boblson,  said: 
"Perry,  I  am  in  trouble.  I  want  you  to  help 
me."  Boblson  answered,  "Well,  if  there  is 
anything  z  can  do  to  help  yon.  I  will  do  It" 
Finer  then  said  to  Boblson  that  tbe  latter 
could  help  him,  and,  after  Boblson  again 
promised  to  assist  the  defendant  out  of  the 
trouble  to  which  he  referred,  the  latter  said : 
**I  took  the  money,  and  I  want  you  to  help 
in&  Don't  know  why  I  took  It,  and  I  am 
very  sorry  that  I  took  it"  Plner  exhibited 
a  pistol  during  this  couversatlon  and  threat- 
oted  to  take  hla  own  life  unless  he  was  as- 
sisted out  of  the  trouble  Boblson.  It  was 
snbseauratly  arranged  between  Boblson  and 
the  defendant,  with  the  view  and  In  the  hope 
of  stot^ing  further  investigation  by  tbe  of- 
ficers, and  further  eflTort  to  disclose  the  Iden- 
tity of  the  perpetrator  of  the  crime,  that 
Boblson  should  get  together  a  sufficient 
amount  of  money  to  cover  tbe  losses  sustain- 
ed by  parties  who  had  money  on  deposit  with 
him  on  the  night  tbe  larceny  or  burglary  was 
committed,  and  that  Finer  should  place  said 
money  in  some  q>ot  where  It  could  be  found 
by  tbe  sherUT,  aided  by  Boblson,  who  was, 
prevlonsly  to  the  search,  to  be  apprised  by 
PIuot  of  the  aact  location  of  the  money.  In 
accordance  with  this  arrangmnent,  Boblson 
procured  the  sum  of  $1,058.65  and  placed  it 
under  the  steps  of  a  Mrs.  Plner's  house,  and 
later  Informed  the  d^endant  where  It  could 
be  foQDd.  Finer  tbcu  aecnred  and  carried  the 


money  to  a  point  not  far  distant  from  the 
town  and  cached  It  in  the  bed  of  a  creek. 
The  defendant  later  told  Boblson  where  the 
money  had  been  left  by  tilm,  and,  subsequent- 
ly, the  latter  and  the  sherUE  found  and  re- 
covered the  money.  Boblson  declared,  on 
cross-examination,  that  the  defendant  did 
not  admit  bavli^  entered  the  store  and  taken 
the  money  until  he  (Boblson)  promised  to  a»- 
Blst  him  In  "getting  out  of  the  trouble." 

The  facts  as  thus  briefly  detailed  disclose, 
the  drcumstancea  under  which  tbe  alleged 
confession  was  made,  and  it  is  earnestly  ar- 
gued that  It  Is  thereby  shown  that  said  con- 
fession was  not  free  and  voluntary.  It  will 
be  observed  that  there  was  nothing  said  by 
the  defendant  during  tbe  course  of  the  first 
conversation  between  himself  and  Boblson  in- 
volving in  the  slightest  degree  a  confession  of 
guilt  On  tbe  contrary,  tbe  defendant  at  that 
time  stoutly  denied  connection  with  the  com- 
mission of  the  crime,  and  expressed  surprise 
that  he  should  be  under  suspicion.  Nor  was 
there  on  that  occasion  any  Inducement  held 
out  by  Boblson  to  Finer  to  make  a  confession, 
except  upon  the  condition  that  he  was  actual- 
ly guilty.  Boblson  merely  said,  addressing 
Finer,  "If  you  are  not  guilty,  why,  I  want 
you  to  help  me  clear  this  thing  up,  and.  If 
you  are  guilty,  why,  I  will  help  yon  out  ot 
this  trouble."  As  to  the  second  conversation 
between  Boblson  and  the  defmdant,  which 
occurred  at  the  former's  residence,  and  In 
which  Finer  admitted  his  guilt.  It  is  clear 
from  the  testimony  of  Bobison  that  the  de- 
fradant  called  upon  the  former  for  no  other 
purpose  than  to  acknowledge  his  guilt  He 
called  Bobison  out  of  the  house  and  declared 
that  he  was  In  troQbl&  It  was  not  let  it  be 
noted.  nntU  aft»  Plner  steted  that  he  was  in 
trouble  and  besought  Boblson  to  help  him  out 
of  it  that  he  obtained  from  the  latter  a  prom- 
ise to  so  assist  blm.  Plner  well  knew  that 
Boblson  was  not  an  ofllcer  of  the  law.  and 
that  he  was  clothed  with  no  authority  for 
guaranteeing  blm  immunity  from  prosecution 
and  punishment  and  It  Is  not  at  all  inrobable, 
nor,  In  fact,  is  It  a  sensible  assumption  whm 
all  the  drcumstancea  of  tbe  case  are  consid- 
ered in  the  light  of  reason  and  common  senses 
that  Flow  asked  for  Boblson's  promise  of  as- 
sistance with  any  other  understandlnr  that 
such  promise  meant  or  could  mean  anyUilng 
more  than  what  the  latter  In  fact  did  do- 
undertake  to  conceal  and  keep  from  the  an- 
thoritleB  the  Identity  of  the  gidlty  party.  As 
was  Buggested  by  the  court  below,  in  ruling 
on  the  objection  to  tbe  testimony  of  the  dec- 
larations of  the  defendant,  tbe  promise  of 
Boblson  does  not  Appeax  to  have  been  made 
in  consideration  of  a  confession,  but  merely 
involved  an  agreement  upcm  his  part  to  as- 
sist the  defendant  out  of  some  trouble  which 
the  latter  had,  preTlously  to  exacting  the 
promise,  expressed  a  willtngness  to  admit 
that  he  had  either  brought  npon  himself  oc 
had  come  to  him  in  some  other  way.  It  be- 
comes plainly  manifest  from  an  ttuunlnatlw 
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of  Roblsoa's  testimony  that,  whaterer  may 
have  been  the  clreumetances  of  Plner's  con- 
fession of  guilt,  the  object  the  former  bad  In 
view  In  securing  It,  and  the  letter's  punwse 
In  making  It,  were  not  that  said  confession 
should  be  used  against  the  defendant  In  his 
prosecution  for  the  crime,  but  that  It  should 
be  kept  from  the  authorities.  The  two  men 
are  closely  related  In  blood,  and,  while  Bobi- 
son  was  anxious  to  get  at  the  truth  of  the 
matter  In  order  to  remove  suspicion  from 
himself,  there  can  be  no  possible  doubt  that, 
after  PIner  acknowledged  his  responsibility 
for  the  crime,  the  former  exerted  every  ef- 
fort before  the  arrest  of  the  defendant  and 
during  his  trial  to  exculpate  the  accused. 
Robison,  it  will  be  remembered,  joined  Finer 
before  the  latter's  arrest  In  a  scheme  to  mis- 
lead the  authorities  as  to  the  identity  of  the 
party  who  had  committed  the  crime,  and  at 
the  trial,  it  Is  clearly  apparent  from  the  rec- 
ord, persistently  sought  to  make  It  appear 
that  Plner's  admission  of  guilt  to  him  was 
made  under  circumstances  which  would  ren- 
der his  testimony  upon  the  question  of  the 
confession  Incompetent  and  Inadmissible, 

Oreenleaf,  at  section  219  of  his  treatise  on 
Evidence,  states  the  rule  as  to  confessions  in 
the  language  of  Eyre,  O.  B.,  In  Warlckshairs 
Case,  1  Leach  Cr.  Cases,  200,  that  "a  con- 
fession forced  from  the  mind  by  the  flattery 
of  hope,  or  b^  the  torture  of  fear,  comes  In 
so  questionable  a  shape,  when  It  Is  to  be  con- 
sidered as  the  evidence  of  guilt,  that  no  cred- 
it ought  to  be  given  to  it.  and  there£ore  It 
Is  rejected-"  The  theory,  of  course,  is  that 
the  prisoner.  In  making  a  confession  obtain- 
ed by  the  influence  of  hope  or  fear,  applied 
by  a  third  person  to  his  mind,  may  be  Induced 
by  such  pressure  to  admit  facts  unfavorable 
to  him,  without  regard  to  their  truth,  In  or- 
der to  secure  the  promised  relief  or  avoid  the 
threatened  danger.  Greenleaf  on  Evidence,  S 
219a.  In  the  early  case  of  People  v.  Smith, 
15  Oal.  408,  It  Is  said  that:  "A  distinction  Is 
made  by  many  English  oases  between  confes- 
sions Induced- by  one  baring  no  authority  or 
control  over  the  prisoner  and  those  Induced 
by  persons  who  have  such  authority,  as  con- 
stables, prosecutora,  and  the  like;  but  the 
cases  seem  to  hold  the  owner  of  goods  stolen 
to  stand  in  this  relation." 

We  are  In  no  doubt  that  If  Robison  had.  In 
order  to  extort  a  confession  from  Plner,  and 
by  such  means  obtained  It,  represented  to  him 
that  he  (Robison)  was  In  a  position  to  Insure 
him  (defendant)  either  complete  Immunity 
from  prosecution  or  lenient  treatment  In  the 
matter  of  punishment,  or  had  Induced  the  de- 
fendant to  confess  by  threats  which  Inspired 
In  Finer  fear  that  his  crime  would  be  appre- 
hended and  he  severely  punished  unless  he 
admitted  his  guilt,  testimony  of  the  confes- 
sion could  not  have  been  properly  received; 
bat,  as  seen,  the  hope  held  out  by  Robison 
was  not  that  Plner  might  escape  prosecution 
and  punishment  at  the  bands  of  the  public 
aDthoritieik  but  that  Robison  woold  do  all  tn 


his  power,  as  the  evidence  shows  that  he  did 
do,  to  prevent  the  defendant's  connection  with 
the  crime  becoming  known  to  the  authorities. 
The  court's  ruling  admitting  the  evidence  ot 
the  confession  was  proper. 

3.  Instructions  7  and  12,  given  by  the  court, 
are  assailed  as  being  erroneous  and  preju- 
dicial. Instruction  7  relates  to  the  evidence 
of  the  previous  good  character  of  the  defend- 
ant, and  the  specific  complaint  urged  against 
it  is  that  the  court.  In  giving  It,  violated  ar^ 
tide  6,  S  19.  of  the  Constitution,  In  that  It 
thus  instructed  upon  the  weight  or  effect  of 
the  evidence  by  declaring  that  evidence  of 
good  character  should  be  considered  "with 
great  caution."  Where  the  court  found  Ita 
authority  for  thus  Instructing  the  jury,  we 
are  not  advised  by  the  Attorney  General.  Evi- 
dence of  good  character  la  to  be  considered  by 
the  jury  in  the  same  manner  as  evidence  ad- 
dressed to  any  other  essential  fact  In  the 
case.  The  proof  of  good  character  Is  In  aid 
of  the  general  presumption  of  Imiocence,  and, 
as  the  Supreme  Court  says  In  People  r.  Ashe, 
44  Cal.  281,  "is  no  more  to  be  laid  out  of 
view  by  the  jury  in  their  deliberations  than 
Is  the  original  presumption  itself,"  notwith- 
standing the  dictum  to  the  contrary  In  the 
case  of  People  v.  Swift,  28  Cal.  897.  Nor  la 
there  any  more  reason  for  an  admonition  by 
the  court  that  evidence  upon  previous  good 
character  should  be  considered  with  "great 
caution"  than  there  Is  for  a  similar  instruc- 
tion with  regard  to  any  other  of  the  general 
class  of  evidence  In  criminal  cases.  The 
L^islature  has  not  authorized  such  an  In- 
struction, and,  if  It  could  legally  do  so,  we 
can  see  no  reason  upon  principle  why  It 
should.  As  a  matter  of  fact,  all  evidence  of 
whatsoever  nature  In  a  criminal  case  should 
be  considered  with  caution  or  with  that  de- 
liberation which  will  insure  a  Just  verdict, 
but  to  select  a  particular  species  of  evidence 
from  the  record  as  the  theme  for  a  special 
caution  to  the  jury,  thus  disparagli^  the  pro- 
bative effect  thereof  Is  a  function  which  Is 
specially  excluded  from  the  province  of  trial 
courts,  even  In  those  few  special  eases  where 
the  Legislature  has  declared  that  It  may  be 
done.  People  v.  Wardrlp,  141  Cal.  229,  74 
Pac.  744.  But  we  are  of  the  opinion  that  the 
Instruction  could  not  have  prejudiced  the 
rights  of  the  defendant  for  the  reason  that 
hla  guilt  Is  conclusively  proved  by  the  evi- 
dence. Evidence  of  good  character  is,  as  a 
general  proposition.  Important  only  where 
there  may  exist  some  doubt  of  the  defend- 
ant's connection  with  or  participation  in  ths 
commission  of  the  crime ;  but  where,  as  here, 
there  is  and  could  be  no  doubt  of  any  kind 
of  the  defendant's  guilt  under  the  evidence^ 
there  was  no  other  just  alternative  left  to 
the  jury  but  to  convict  the  accused,  notwith- 
standing the  evidence  of  good  character.  Ths 
Jury  could  have  found,  consistently  with  a 
verdict  of  guilty,  that  the  evidence  coiida8lve> 
ly  established  the  previous  good  diaracter  ct 
the  accused.  People  r.  Ashe,  supra;  People 
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T.  HltdieU,  U9  CaL  686.  62  Pac.  187.  Tbe 
confession  aa  prored  stood  before  the  jury 
DiKontradictea,  the  dtfradant  not  testifying, 
and  It  would  be  extremely  difficult,  under 
this  state  of  the  record,  to  reconcile  a  Terdlct 
other  than  that  of  gnllty  with  the  testimony 
produced  before  the  ]n^.  There  Is  practical- 
ly no  distinction  between  the  situation  here 
and  where  the  defendant  bad  entered  a' plea 
of  guilty.  ObTloualy,  in  the  latter  case,  evi- 
dence of  previous  good  character  could  not 
ofFect  the  question  of  tbe  defendant's  guUt, 
and  It  la  equally  as  obrlons  that  such  evi- 
dence la  unimportant  where  guilt  is  admitted 
and  the  admission  proved  and  uncontradicted. 
Under  the  drcumstances  of  the  case  as  pre- 
sented here,  we  are  unable  to  understand  how 
the  instruction  complained  of  could  have  ex- 
erted In  the  least  degree  any  prejudicial  in- 
flnence  on  the  determlnatltm  of  tbe  TerdJct 

The  other  Instmctkm  to  which  objection  la 
made  reads  as  follows :  "A  person's  declara- 
tion or  voluntary  confession  4s  always  admit- 
ted In  evidence  against  him,  for  the  law  pre- 
sumes that  a  person  will  not  say  anything 
untrue  against  himself,  or  his  own  Interests." 
It  is  claimed  that  said  instruction  is  also 
violative  of  section  10,  art  6,  of  the  CoDBtitu- 
tlon,  in  that  it  deals  with  the  questioD  of  the 
weight  which  the  jury  should  attach  to  the 
confesaion.  The  Impropriety  of  giving  such 
an  instruction  to  a  jury  cannot  for  a  moment 
be  doubted;  yet,  there  having  been  no  denial 
that  tbe  confession  waa  made,  nor  any  at- 
tempt to  Impeach  the  testimony  of  Roblson, 
who  gave  the  testimony  of  the  confession,  the 
Instmctlon  could  have  resulted  In  no  harm  to 
the  defendant  The  first  jmrt  of  the  luBtnic- 
tion  merely  declares  what  the  court  had  vir- 
tually already  stated  In  the  presence  of  the 
jury  in  Its  ruling  on  the  admlsslbill^  of  the 
confession,  that  the  same  was  voluntarily 
made,  and  therefore  competent  to  be  receiv- 
ed in  evidence.  This  Is  followed  by  a  state- 
ment of  what  the  court  conceived  to  be  the 
reason  or  theory  upon  which  a  voluntary  con- 
fession is  admissible  against  an  accused.  The 
court  does  not  say  that  the  evidence  of  the 
confession  is  presumed  to  be  trne,  which,  In 
effect.  It  had  a  right  to  do  (section  1847,  Code 
Civ.  Proc.),  but  ohly  (in  effect)  that  a  confes- 
sion voluntarily  made  by  an  accused  becomes 
evidence  admleslble  against  him  for  the  rea- 
son that  it  Is  not  likely  that  a  person  will  de- 
liberately tell  an  nntruth  which  would  mili- 
tate against  his  own  Interests.  The  propo- 
sition stated  In  the  Instruction  cannot  he 
gainsaid;  but,  as  we  have  before  declared, 
the  giving  of  It  to  a  jury  In  any  case  Is  man- 
ifestly improper.  The  theory  upon  which 
voluntary  confessions  are  admissible  In  evi- 
dence Is  of  Interest  to  the  courts;  but  In 
elucidating  or  attempting  to  explain  such 
theory  to  a  jury  there  la  great  danger  that 
the  constitutional  rig^t  of  the  accused  to  a 
determination  of  all  questions  of  fact  by  the 


jury  may  be  vitdated,  ao  t»x  as  are  concwned 
the  f  aeta  to  which  auch  aa  inatmetion  la  ap- 
plicable. But  aa  atated,  it  would  taideed  be 
unreaaonable  to  say,  In  view  <d  the  unomtra- 
dicted  evidence  ot  the  defmdant'a  guilt,  that 
the  instruction  pitted  a  material  part  in  in- 
fluencing tbe  verdict  retunied  by  the  jury. 

We  have  been  shown  no  anbstantial  reason 
whldi  caUa  for  the  return  of  thla  cause  to  the 
court  below  for  trial  de  nova 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUBr- 
NETT,  J. 


(11  Ca!.  A.  577) 

NEWMAN  V.  LESTER,  County  Aaditor. 
(Civ.  705.) 

(Court  oi  Appeal,  Second  District,  California. 
Oct  26,  1909.) 

1.  Taxation     816*)  —  Dxputt  AjnaaaoB  — 
Right  to  Coufbitbatior  —  How  Dma- 

KINBD. 

The  r^ht  of  the  additional  deputy  assessor 
in  counties  of  the  fifteenth  class  provided  for 
by  the  amendment  to  Pol.  Code,  §  4244,  by  the 
act  of  1909  (St.  1909,  p.  727,  c.  416)  to  com- 
pensation, must  be  determined  on  tbe  theory  that 
he  is  a  depu^  in  tbe  assessor's  office  doing  tbe 
■woik  of  the  assessor,  and  not  the  Incumbent 
of  a  new^  created  office,  thoagh,  nnlike  other 
deputies,  he  holds  office  for  12  months,  and  is 
required  to  keep  an  account  of  transfers  in  ad- 
dition to  assisting  in  assesslog  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  528;  Dea  DiTTSW.*! 

2.  OFFICEBB  ({  100*)— InCBEABE  OF  COUFBK- 
8AT10N  DUBINO  TlBH  OF  OFFICE— AdDITIOW  - 

AL  Deputy. 

Where  a  statute  provides  a  fixed  salary  for 
an  officer  and  a  s^iarate  allowance  for  expenses 
of.  his  office,  or  a  fixed  salary  for  the  office  and 
a  fixed  salary  for  a  certain  number  of  deputies 
or  clerks,  all  payable  out  (tf  the  county  treasury, 
80  increase  of  such  separate  allowance  for  ex- 
penses or  for  deputies,  whether  In  the  number 
of  the  dei>ntie8  or  tbe  amount  paid  to  each,  is 
not  a  violation  of  Const,  art.  11,  t  9,  forbiddinc 
an  increase  of  compensation  during  an  officers 
term,  and  tbe  additional  deputy  provided  for  by 
the  act  <^  1909  (St.  1909,  p.  727,  c.  416),  amend- 
ing Pol.  Code,  {  4244.  giving  assessors  in  couq- 
ties  of  the  fifteenth  class  a  fixed  salary  and  a 
fixed  salary  for  a  certain  number  of  depatles, 
comes  within  the  role  stated,  and  he  is  entlUed 
to  the  salary  allowed  him. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §§  152, 153 ;  Dec.  Dig.  {  100.*] 

Application  for  mandamus  by  W.  B.  New- 
man against  Cal  D.  Lester,  auditor  of  Or- 
ange county.   Writ  ordered  to  Issue. 

Williams  &  Rutan,  for  petitioner.  S.  M. 
Davis,  Dlst  Atty.,  for  tvspondent  J.  D. 
Fredericks,  Dlst  At^^  Loa  Angelea  County, 

amicus  curtse. 

PER  CURIAM.  Application  for  writ  of 
mandate  to  compel  respondent  as  auditor  of 
Orange  county  to  Issue  to  plaintifC  a  warrant 
for  flOOt  claimed  to  be  due  him  as  salary  aa 
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deputy  coontr  anenor  tor  the  mmtik  of 

May,  1909. 

In  the  classification  of  counties  made  by 
section  4006  of  the  Political  Oode  In  190T, 
Orange  county  Is  a  county  of  the  fifteenth 
class,  and  by  sectton  4244,  as  enacted  In  that 
year,  the  provision  relating  to  salaries  for 
the  assessor's  office  was  as  follows:  "(8) 
The  assessor,  thirty-five  hundred  dollars 
per  annum;  provided,  that  In  counties  of  this 
class  there  shall  be  seven  field  deputy  assess- 
ors, who  shall  be  appointed  by  the  assessor 
of  said  county,  and  who  shall  hold  office 
from  twelve  o'clock  meridian  from  the  first 
Monday  In  March  of  each  year  up  to  twelve 
o'clock  meridian  of  the  first  Monday  of  July 
of  each  year;  the  salaries  of  each  of  said 
seven  deputy  assessors  herein  provided  for  Is 
fixed  at  the  sum  of  one  hundred  dollars  per 
month,  to  Include  horse  hire  and  traveling 
expense's  for  each  month  during  which  they 
hold  office  as  herein  provided,  which  said  sal- 
aries shall  be  paid  by  said  county  at  the  same 
time  and  In  the  same  manner  and  out  of  the 
same  fund  as  the  salary  of  the  assessor; 
provided,  that  all  commissions  shall  be  paid 
Into  the  county  treasury."  This  section,  so 
far  as  it  affects  the  matter  before  us,  was 
but  B  re-enactment  of  section  172  of  the 
county  government  act  as  amended  In  1905 
(St  I90B,  p.  430,  c.  350).  In  1909  this  provi- 
sion of  section  4244  was  .amended  by  chang- 
ing the  nomba*  of  deputies  from  "seven"  to 
"eight,"  and  further  providing:  "One  of 
said  deputy  assessors  shall  hold  office  for 
twelve  months  of  each  year,  at  a  salary  of 
one  hundred  dollars  per  month,  whose  duty 
shall  be  to  keep  an  account  of  all  transfers 
of  property  In  said  county  during  the  year, 
and  to  assist  In  the  assessment  of  property." 
This  amendatory  act  was  made  to  take  ef- 
fect Immediately  (St  1909,  p.  730.  c  418), 
and  petitioner  was  appointed  by  the  assessor 
of  Orange  county  as  the  deputy  so  provided 
for  and  demanded  a  warrant  for  his  salary 
tm  the  mouth  of  May,  1909,  as  such  depuiy, 
and  his  demand  was  refused  respondent 

In  support  of  his  refusal  respondent  con- 
tends that  the  payment  of  the  demand  would 
be  a  violation  of  section  9  of  artlde  11  of 
the  Oonstltation,  being  an  increase  of  com- 
pensation  of  the  county  assessor  during  bis 
term  of  office.  That  the  term  of  office  for 
wUch  the  assessor  wob  elected  began  Janu- 
ary T,  1807,  and  that  the  salaries  and  com- 
pensation for  all  official  services  rendered  by 
that  office  are  fixed  and  determined  by  the 
county  government  act  as  amended  in  1805, 
and  cannot  be  Increased  until  the  expiration 
of  the  four  years  for  which  the  county  as- 
sessor was  elected.  Petitioner  meets  this 
contenUon  with  two  arguments:  First,  that 
the  allowance  tor  the  additional  deputy  does 
not  increase  the  compensation  of  the  assess- 
or, because  bis  salary  remains  the  same  ($3,- 
600);  and,  serand,  that  It  cannot  be  cfmtend- 
ed  that  the  work  to  be  done  1^  the  assessOT 


is  reduced  as  the  statute  provides  other  and 
additional  services  to  be  performed  by  the 
deputy  created  by  the  act  of  1909  which  are 
not  necessarily  within  the  general  duties 
provided  to  be  performed  by  the  assessor. 
The  brief  of  the  amicus  curls,  presents  chief- 
ly an  argument  ab  Inconvenlentl,  etc^  to 
support  the  position  of  petitioner;  all  par- 
ties agreeing  that  the  exact  question  has  nev- 
er been  directly  passed  upon  by  any  of  the 
appellate  courts  of  the  state. 

The  argument  based  upon  the  disastrous 
results  which  would  follow  a  holding  that  the 
law  was  unconstitutional  appears  to  be  fully 
answered  In  the  concurring  opinion  of  Beat- 
ty,  O.  J.,  in  the  case  of  Dougherty  v.  Ausrin. 
94  Oal.  607,  29  Pac.  1094,  16  U  R.  A.  161,  and 
we  do  not  think  much  stress  can  be  laid  up- 
on the  contention  that  the  provision  for  the 
additional  deputy  in  effect  created  a  new  of- 
fice with  new  duties.  It  Is  clear  that  the 
petitioner's  right  to  any  compensation  must 
be  determined  upon  the  theory  that  he  Is  a 
deputy  in  the  assessor's  office  doing  the  work 
of  the  assessor.  County  offices  are  not  cre- 
ated by  special  act  fixing  a  salary  for  them, 
but  by  a  general  law  enumerating  the  offices 
so  designated.  Pratt  v.  Browne,  185  Cal. 
649,  C7  Pac.  10S2.  The  concurring  opinion 
of  Chief  Justice  Beatty,  above  referred  to, 
approves  a  distinction  drawn  by  the  Supreme 
Court  of  Illinois  in  Daggett  v.  Ford  County, 
99  IIL  334,  betwera  the  rule  applicable  to 
statutes  In  which  the  principal  in  the  office 
Is  allowed  a  lump  sum  to  cover  his  own  com- 
pensation and  bis  expenses  for  clerk  hire  or 
deputies'  and  that  applied  to  statutes  by 
which  the  officer  is  allowed  a  certain  amount 
for  his  personal  compensation  and  a  certain 
amount  for  the  expenses  of  bis  office.  Under 
a  constitutional  provision  that  the  compensa- 
tion of  no  officer  shall  be  Increased  or  dimin- 
ished during  his  term  of  ofllce,  it  was  held 
that  where  the  "lump  sum"  system  existed 
to  increase  or  diminish  the  allowance  during 
the  term  would  be  a  violation  of  the  consti- 
tutional provision,  while  under  the  other 
system  an  increase  of  the  allowance  of  tlie 
amount  for  expenses  would  not  Or,  as  said 
by  Ohlef  Justice  Beatty: -"In  other  words, 
the  Supreme  Court  recognised  this  distinc- 
tion between  the  allowance  for  compensation 
and  for  clerk  hire,  etc^  when  separately  fixed 
— ^that  the  latter  could,  but  the  former  could 
not,  be  Increased  or  diminished  during  the 
office's  term."  Holding  to  this  view,  the 
Chief  Justice  concurred  in  the  dedslon  In 
Dougherty  v.  Austin,  from  which,  as  well 
as  the  other  mentl(m  of  the  statute  then  be- 
fore the  court  we  conclude  that  the  provi- 
sion as  to  Marin  county  In  the  county  govoa- 
ment  act  of  1887  placed  It  among  tluwe  coun- 
ties as  to  the  officers  of  which  a  lump  sum 
allowance  was  mode. 

The  distinction  so  adopted  by  the  Ghisf 
Justice  is  not  made  a  part  of  the  leading 
opinion  in  bank,  or  the  department  opinion. 
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wbliA  Is  approved  by  the  court  lit  bank  In 
the  Doughertr-Austta  Case,  Imt  It  la  reas- 
serted In  Tolare  Oonnty  t.  Uay,  118  CtH.  803, 
308.  60  Pac  427,  and  the  constttotton- 
all^  of  an  act  containing  botta  methods  of 
compensation  la  declftred.  It  la  aald  In  tbla 
case:  "There  are  two  rules  for  the  compen- 
sation of  d^ntlcB  In  tha  different  counties 
ot  tbe  state.  In  most  of  the  claeses  a  lump 
snai  Is  allowed  to  the  principal,  out  of  which 
he  la  required  to  par  bis  deputies;  tai  a 
smaller  number  of  classes — ^Including  the 
elerenth— the  principal  Is  allowed  a  fixed 
salary,  and  certain  deputies  are  allowed  fixed 
salaries."  In  both  caaefl  the  salaries  are  to 
be  paid  out  of  the  county  treasury.  The  ex- 
ercise of  the  l^slatlve  power  In  so  classify- 
ing tbe  counttes  in  this  manner  for  the  pur- 
pose ot  fixing  the  compensation  of  county  of- 
ficers is  dedared  to  be  constltntlonal,  be- 
canse  "under  either  rule  a  compensation 
proportionate  to  duties  may  be  aecured.**  In 
the  case  of  Tulare  Coun^  t.  yiaj  It  was  held 
that  where  there  was  a  prorlslon  In  tbe  stat- 
ute for  the  appointment  by  a  county  officer 
of  a  tieA  w  deputy  at  a  fixed  salary  upon 
tbe  han»enlng  of  a  spedfied  contingency, 
and  the  officer  appointed  such  deputy  upon 
the  happening  of  the  contingency,  which 
was  Bttee  the  commtticement  of  the  term  of 
office  of  ttie  principal,  this  waa  not  an  In- 
crease of  compensation  of  such  office^  in 
Tiolatlott  of  section  9  of  article  11  of  tbe 
Gonstltntlon.  The  court  reviewed  the  opin- 
ions In  Welsh  V.  Bramlet,  98  Oal.  220,  33 
Pac.  69,  and  Walser  v.  Austin,  104  Oal.  128, 
37  Pac.  869,  and  says  the  latter  rests  upon 
the  former,  and  declares  that  the  portion  of 
the  former  opinion  in  conflict  with  the  views 
expressed  In  the  Tulare  County  v.  May  opin- 
ion was  not  necessary  to  the  decision  In  the 
Welsh  V.  Bramlet  Case  The  decision  in 
Famum  v.  Warner,  104  Cal.  677,  38  Pac. 
421,  which  Is  distinguished  from  that  in 
Welsh  V.  Bramlet,  is  accepted  as  authority. 
The  reasoning  In  the  Welsh-Bramlet  opin- 
ion, which  Is  dlstinguiahed  and  diBnpproved, 
related  to  a  clause  In  the  county  govern- 
ment act  of  1891  by  which  the  district  at- 
torneys in  counties  of  the  twenty^ixth  class 
were  permitted  to  appoint  an  assistant  and 
a  deputy  for  each  of  whom  the  act  provided 
a  fixed  salary.  It  was  held  that  such  a  pro- 
vision waa  violative  of  the  constitutional 
prohibition  against  special  legislation,  and 
also  of  section  9  of  article  11.  We  are  of 
opinion  that  Its  weight  as  authority  upon 
the  point  last  mentioned  is  destroyed  by  the 
opinion  in  Tulare  County  v.  May,  and  that 
the  effect  of  the  foregoing  decisions  and  opln- 
luna  is  to  adopt  tbe  distinction  drawn  by  tbe 
Illinois  Supreme  Court  as  the  rule  of  cou- 
Btmction  In  this  state;  that  is  to  say,  that, 
where  the  statute  provides  a  fixed  salary  for 
tlie  officer  and  a  separate  allowance  for  ex- 
penses of  his  office  (Kirkwood  v.  Soto,  87  Col. 


894, 25  Pac  489),  *■  A^Md  nlary  tor  the  offi- 
cer and  a  fixed  salary  for  a  certain  numb«  of 
deputies  or  deAs,  aU  payable  out  of  tbe  coun- 
ty treasury,  an  increase  ot  such  scvarats  al- 
lowance for  expenses  or  for  deputies,  wheth- 
er in  the  number  of  deputies  or  the  amount 
paid  to  each.  Is  not  a  Tlolatlon  of  the  consti- 
tutional provision  that  "the  compensation  of 
any  county,  city,  town,  or  municipal  officer 
Ediall  not  be  increased  aftw  his  election  or 
during  his  term  ot  office;**  Const  art  11. 
10. 

.  The  petitioner  in  this  application  comes 
within  the  rule  stated  and  is  entitled  t»  the 
salary  claimed  by  him.  It  Is  therefore  order- 
ed that  a  writ  of  mandate  Issue  In  accord- 
ance with  the  prayer  of  tbe  petition. 

01  Oal.  A  G»7> 

SMITH  V.  HTEE.    (Civ.  636.) 

(Court  o£  Appeal,  Second  District,  California. 
Oct  27,  1909.    Beheaiing  Denied  by  Su- 
preme Court  Pec;  W,  1909.) 

1.  Appeal  and  Ebbob  (SS  262,  601*)— Rxvixw 
— NoNsurr. 

The  Improper  granting  of  a  nonsnft  Is  an 
error  ot  law,  and,  prior  to  the  amendment  of 
Code  CIv.  Proc.  {  647,  by  Laws  1909,  p.  686. 
c.  355,  eonld  be  reviewed  oy  an  appellate  court 
only  where  an  exception  was  entered  at  the- 
time  of  the  ruling,  and  was  specified  in  the  mo- 
tion as  ground  for  a  new  trial,  or  upon  an  ap- 
peal from  the  judgment  based  upon  a  bill  of  ex- 
ceptions disclosing  that  euch  exception  was  tak- 
en at  tbe  time  the  order  was  made. 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  U  1589^  2302;  De&  Dig.  K 
262,  501.»] 

2.  Appeal  and  Errob  {|  866*)— Review— Ob- 
DKB  Granting  New  Trial. 

Where  an  order  granting  a  motion  for  a 
new  trial  is  general.  It  most  fa«  sustained,  if 
good,  on  any  of  tbe  grounds  upon  which  the 
motion  waa  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  8425-S426;  Dec.  Dig.  | 
83&*] 

3.  Appeal  and  Bbbor  (I  981*)— New  Trial- 
Grounds— Newly  DlSCOVBBBD  EVIDXHOIH- 

DlSCfiETION  op  CODRT. 

The  granting  or  refusing  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is  ho 
far  within  the  discretion  of  a  trial  court  that 
its  decision  will  not  be  disturbed  unlets  there 
is  a  clear  abuse  ot  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8874,  ^5;  Dec  Dig.  I 
981.*] 

4.  New  Tbial  (|  99*)— Newlt  Disoovbud 
Evidence— DiscBBiioN  of  Court. 

The  determination  of  tbe  effect  of  cumula- 
tive newly  discovered  evidence  Is  pecaliarly 
within  tiie  province  of  the  trial  court;  and, 
if  in  its  opinion  newly  discovered  evidence  was 
each  as,  had  it  been  considered  in  tbe  first  in- 
stance, would  have  changed  the  result,  a  new 
trial  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  New  THal, 
Dec.  Dig;  i  99;*T 

Appeal  from  Superior  <jburt,  Blverslde 

County. 

Action  by  Earl  B.  Smith  against  W.  B.  Hy- 
er.   Judgment  of  dismissal,  and  from  an  or- 
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der  gnnthv  a  raw  trial  defendant  appeals. 
Afflrmed. 

P.  N.  Myero,  for  appellant  Barl.B.  Smltb, 

In  pro.  per. 

ALLEN,  P.  J.  The  action  Is  one  apon  a 
promissory  note  executed  by  defendant  to  the 
assignor  of  plaintiff.  The  latter  is  shown  by 
the  record  to  be  an  attorney  at  law  and  ap- 
pearing in  the  action  in  propria  persona.  The 
note  was  admitted  In  evidence,  together  with 
evidence  tending  to  Bhow  that  the  assignment 
to  plaintiff  was  one  for  collection  parposes 
only.  Upon  the  conclaBlon  of  the  evidence 
offered  on  behalf  of  plaintiff  a  motion  for  a 
nonsuit  was  granted,  the  effect  of  which  was 
to  grant  a  Judgment  of  dismissal  as  against 
plaintiff.  The  trial  conrt,  as  appears  from 
the  reasons  assigned  for  granting  such  mo- 
tion, was  of  opinion  that  an  action  brought 
1^  an  attorney  upon  a  note  so  assigned  could' 
not  be  maintained.  This  apon  the  theory 
that  the  policy  of  the  law  forbids  sncb  a 
transaction,  and  courts  should  not  grant  re- 
lief where  such  facts  are  made  to  appear. 
The  plaintiff  did  not  ezc^t  to  the  ruling  of 
tbe  court  In  granting  this  motion,  but  there- 
after in  due  time  interposed  a  motion  for  a 
new  trial  based  upon  newly  discovered  evi- 
dence material  for  the  party  making  the  ap* 
plication  which  be  could  not  with  reasonable 
diligence  have  discovered  and  produced  at 
the  trial,  and  supported  such  motion  by  an 
affidavit  used  upon  the  hearing.  This  affi- 
davit was  largely  cumulative,  but  tended  In 
a  d^free  to  establish  the  grounds  of  the  mo- 
tion, and  was  by  the  court  held  sufficient  for 
the  purposes  Intended.  The  court  upon  the 
bearing  of  the  motion  for  a  new  trial  granted 
tbe  mmB,  and  from  the  order  granting  the 
new  trial  dtf«idant  appeals  under  tbe  alter- 
native method. 

A  motion  to  dismiss  the  appeal  was,  by 
stipulation,  ordered  submitted  with  the  ap- 
I>eal  upon  the  merits.  Entertaining  the  views 
hereinafter  expressed,  we  do  not  consider  It 
necessary  to  discuss  the  matters  Involved  In 
the  motion  to  dismiss  the  appeal,  which,  even 
if  sustained,  would  but  have  the  effect  to  af' 
firm  the  order,  which  result  is  attained  by 
an  affirmance  upon  the  merits,  which  we 
think  proper  in  the  premises.  It  Is  settled 
law  in  this  stete  that  tbe  improper  granting 
<^  a  nonsuit  Is  an  error  of  law,  and.  prior  to 
tbe  amendment  of  section  647,  Code  Civ. 
Proc^  by  lAWS  1909,  p.  686,  c.  could  be 
reviewed  by  an  appellate  court  only  where  an 
flKception  waa  entered  at  the  time  of  tbe  rul- 
ing, and  the  same  was  specified  in  tbe  motion 
as  grounds  for  a  new  trial,  or  upon  an  appeal 
from  tbe  Judgment  based  upon  a  bill  of  ex- 
cq;>tlons  disclosing  that  such  exception  was 
taken  at  tbe  time  tbe  order  waa  made.  But 
the  motion  for  a  new  trial  In  tbla  case  waa 
not  entirely  based  ap<m  tbe  error  of  law  in- 


volved in  tbe  nonniit  Tbe  order  granting 
the  motion  is  general,  and  must  be  auatalned. 
If  good,  on  any  of  tbe  groonda  npom  wlilcb 
tbe  motion  waa  baaed.  The  granting  or  re- 
fusing of  a  new  trial  on  the  ground  of  newly  ' 
discovered  evidence  Is  so  far  vritliiii  the  dis- 
cretion of  tbe  trial  eonrt  that  its  determina- 
tion wUl  not  be  interfered  with,  unless  tbwe 
Is  a  clear  abuse  of  dlacretlon.  Tbe  det^mlna- 
tlon  of  the  effect  of  newly  dlBCovered  evi- 
dence which  la  cuihulattve  la  peculiarly  with- 
in the  iwovlnce  of  the  trial  court  (Hnbbell 
OH  Co,  T.  Uorrlstm,  7  Cal.  App.  4fi9,  94  Pae. 
580) ;  and  If,  in  the  opinion  of  the  trial  court, 
the  newly  discovered  evld«ice  waa  nicb  as, 
had  it  beea  considered  In  the  flrat  Instance^ 
would  have  changed  the  result,  it  waa  the 
duty  of  tbe  court  to  grant  a  new  trlaJL  The 
action  of  tbe  court  in  granting  this  new  trial 
amounts  to  a  declaration  that  such  effect 
would  have  been  given  by  the  court  to  the 
newly  discovered  evidence  bad  the  same  been 
actually  produced  upon  the  original  bearing. 

We  see  no  error  In  the  record  sufficient  to 
warrant  a  revmal,  and  tbe  order  la  therefOEB 
affirmed. 

We  concur:   SHAW,  J. ;  TAGGART,  J. 

a?  Xdsbo,  mt 
HABDINO  V.  HABKBB. 

(Snpreme  Court  of  Idaho.    Dec.  2,  1909.) 

1.  MOBTOAOBS  (S  687*)— FOBBCLOBUBE— BlND- 

uiQ  Effect. 

Under  tbe  provisiona  of  aection  4520,  Rev. 
Codes,  "No  person  holding  a  conveyance  from 
or  under  the  mortgagor  of  the  property  mort- 
gaged, or  having  a  lien  thereon,  which  con- 
veyance or  lien  does  not  appear  of  record  in  the 
proper  office  at  the  commencement  of  tbe  action* 
need  be  made  a  iiarty  to  such  action;  and  the 
Judgment  therein  Koaered,  and  tbe  ^oceedings 
therein  had,  are  as  conclusive  against  the  par^ 
holding  such  unrecorded  conveyance  or  lien  as 
if  he  had  been  made  a  party  to  the  action." 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Dec.  Dig.  {  587.*] 

2.  MOBTOAOXa    (i  427*)— FOBWJLOSUBX— Pab- 
TIXB— PbXSUHPTIOHS. 

Under  this  statute,  It  Is  presomed  that 
tbe  mortgagor  will  represent  the  interests  of 
the  grantee  of  an  aarecorded  conveyance  in  a 
suit  to  foreclose  a  mortgage  on  the  premises  con- 
veyed; and  the  same  presanu>tion  would  arlie, 
where  tbe  grantee  Is  made  a  party,  that  he 
would  represent  the  interests  of  a  person  holding 
an  unrecorded  conveyance  fnnn  such  grantee. 

[Ed.  Note.— For  other  cases,  see  Mortgagor 
Dea  Dig.  i  427.*] 

8.  MOBIOAOXB  a  5S7*)— FOBBOLOSUBB-^nDO- 

MBNT— Binding  Eiteoi. 

Under  this  statute,  where  tbe  eonrt  axh 
quires  Jurisdiction  of  the  mortgagor  In  an  ac- 
tion to  foredose  a  mortgage,  the  court  also 
acquirea  jarisdictioa  of  all  persons  who  hold 
anrecorded  conveyaDoes  or  contracts  from  the 
mortgagor,  bo  as  to  conclude  such  persons  by 
the  Judgment  entered  in  the  foreclosure  pro< 
ceeding:  and  in  like  manner,  where  the  court 
acquires  Jnrisdiction  of  a  grantee  of  a  mort* 
gagor,  the  court  also  acquires  JurisdlctiOD  of  idl 
persons  who  hold  narecorded  conveyances  or 
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coutracta  with  sndi  grantee  <tf  the  mortsovcnr, 
10  as  to  conclude  Bttieli  penuma  by  the  jade- 
ment  of  forecloanre. 

[Ei.  Note.— For  other  caMs,  aee  Hortga«ei. 
Dec.  Dig.  f  587.*] 

4.  MOBTGAGES  (8  544*)— SaLE— POBBKaSIOK  BY 
PORCBAeSB— ASSIBTAItCX,  WBIT  OF. 

The  writ  of  asaiBtance  la  the  appropriate 
remedy  to  place  in  posseaaion  the  pnrehaser  at 
a  foreclosure  sale,  and  joaj  be  taaued  against 
any  and  all  persona  concludea  by  aach  Jad^ent. 

[Ed.  Note.— For  other  caaea,  see  Mortgagea, 
Cent.  Dig.  |  1578;  Dec  Dig.  {  544.*] 

(S;llabaa  by  the  Coart.) 

Appeal  tram  District  Oonrt,  Bingham  Ocnm- 
t;;  J.  M.  Stevens,  Judge. 

Application  of  P.  W.  Harding  for  writ  of 
assistance  In  forecloaure  proceedings  against 
Job  Barker.  From  an  order  granting  the 
writ,  defendant  appeals.  A^med. 

B.  J.  Brlggs,  for  aj^Mllant  B.  M.  Holden 
ud  Harry  Hidden,  for  resp<uuleiit 

9IBWABT,  J.  On  March  22,  1900,  Tbos. 
A.  Harris  and  Blanche  B.  Harrla,  bis  wife, 
executed  and  deUvered  to  the  American  Mint- 
gage  Company,  of  Scotland,  a  mortgage  vpaa 
the  real  property  InTolred  ta  this  action.  On 
February  12,  1906,  proceedings  -were  com- 
menced to  tarwiote  said  mortgage,  and  serv- 
ice was  made  upon  Joseiph  Sqnlbb,  Rtckle 
Bqnltob,  Kate  Johnson,  Marion  Louise  John- 
eon,  Catherilne  Lndle  Johnson,  and  Fred  L. 
Huston,  administrator  of  the  estate  of  D.  O. 
Johnson,  deceased.  A  decree  of  foreclosure 
was  entered  in  said  suit,  the  property  sold 
under  soch  decree  to  Clency  St  Clair,  and, 
after  Uw  explratUm  of  the  pulod  of  redemp- 
tion, a  sherlirs  deed  was  made  to  St  Clair 
for  said  property-  Thereafter,  on  July  2, 
1907,  St  Glatr  conveyed  said  propearlT  to  P. 
W.  Harding,  the  petitioner  In  thla  case.  On 
February  27,  1909.  P.  Vf.  Harding  made  ap- 
plication to  the  district  court  In  and  for 
Bingham  county  for  a  writ  of  assistance,  put 
ting  eald  Harding  Into  possession  of  said 
premises,  and  ousting  Job  Harlier  who  was 
then  in  possession  of  said  premises.  This 
appeal  is  tram  the  order  of  the  district  court 
granting  the  writ  of  aulstance  as  prayed  for 
in  the  petition  oil  P.  W.  Harding.  Upon  the 
bearing  oi  the  application  for  the  writ  of  a»- 
sistanoe,  oral  erldence  was  tendered  npon  be- 
half of  the  defendant  from  which  It  appears 
that  the  defendant  went  into  possession  of 
Oie  premises  in  February,  180S,  and  Uiat  he 
has  been  in  possaBsion  ever  since;  that  he 
went  Into  poasesaton  under  a  contract  to  pur- 
chase said  premises  made  with  one  C  O. 
Janson,  who  had  a  contract  with  Joseph 
Squibb ;  that  the  contract  has  never  been  re- 
ceded. HaAer  further  testified  that  be  had 
ft  conversation  with  Squibb  after  be  made 
the  contract  with  Janson,  and  Squibb  aaid  It 
was  all  right;  that  he  was  informed  that  the 
deed  was  ready  and  was  shown  the  deed,  but 


that  he  never  got  it  or  placed  It  upon  record. 

It  Is  the  oontoitlim  of  the  appellant  that 
Job  Harker  was  In  possession  of  the  prem- 
ises Involved,  under  a  claim  of  ownership,  at 
the  time  and  prior  to  Uie  commencement  of 
the  proceedings  to  foreclose  the  mortgage, 
and,  not  having  bem  made  a  party  to  such 
proceedings,  that  the  court  was  without  Ju- 
risdiction to  oust  Harker  from  his  possession 
of  said  premises  by  virtue  of  a  writ  of  assist- 
ance. It  will  thus  be  observed  that  Job  Har- 
ker was  not  ft  party  to  tjie  foreclosure  pro- 
ceeding or  the  decree  entered  in  said  cause. 
He  was,  tlier^ore,  in  no  way  bound  or  con- 
cluded by  such  decree  unless  by  reason  of  the 
proviskoi  of  Bev.  Codes,  1 4&20,  which  makes 
such  decree  condustve  as  to  him.  undw  the 
particular  facts  of  this  case.  This  section 
provides:  "No  person  holding  a  conveyance 
from  or  under  ^e  mtnrtgagor  of  the  property 
mortgaged,  or  having  a  lien  thraeon,  which 
conveyance  or  lien  does  not  appear  of  record 
In  the  vvopa  office  at  the  commencement  of 
the  action,  need  be  made  a  party  to  such  ac- 
Uon;.  and  tiie  Judgment  therein  rendered, 
and  the  proceedings  thereto  had,  are  as  otm- 
dwdve  against  the  party  holding  such  unre- 
corded conveyance  ta  lien  as  if  he  had  ben 
made  a  party  to  the  action.*' 

It  appears  that  Harker  claims  an  interest 
In  the  land  In  controvei^y  by  reason  of  a  con- 
tract fbr  the  purchase  at  the  same,  made  with 
one  0>  O.  Janson  under  some  contract  or  ar- 
rangement with  Joseph  Squibb.  It  was  ad- 
mitted by  counsel  for  both  parties,  npon  the 
oral  argument  that  Joseph  Squibb  was  the 
grantee  of  Harris,  the  mortgagor.  If  Joseph 
Squibb  was  the  grantee  of  the  mortgagor 
and  had  held  an  unrecorded  conveyance  of 
said  Drc^terty,  undet  the  provisions  of  the 
stetute  above  quoted,  It  would  not  have  'been 
necessary  to  make  Sqnlbb  a  party  defendant 
and  he  would  have  been  concluded  by  the 
Judgment  as  efllectually  as  though  he  had 
been  made  a  party  defendant  It  appears, 
however,  that  Sqnlbb  was  a  grantee  of  the 
mortgagor,  and  was  made  a  party  defendant, 
and  Harker  was  a  grantee  or  held  a  contract 
of  conveyance  from  Squibb,  who  was  made  a 
party  defendant  Harkw  then  stood  In  tlie 
same  relation  to  Sqnlbb  that  Squibb  would 
have  borne  to  Harris  had  Squlbb's  convey- 
ance been  unrectHrded,  In  which  case  the 
Judgment  would  have  been  conclusive  as  to 
Squibb;  and  there  can  be  no  reason  why  it 
should  not  be  conclusive  as  to  HaAer,  the 
grantee  of  Squibb.  The  rery  reason  why  the 
statute  makes  conclusive  a  Judgment  as  to 
one  holding  an  unrecorded  conveyance  from 
the  mortgagor  applies,  also,  where  a  permm 
holds  an  unrecorded  conveyance  from  the 
grantee  of  the  mortgagor. 

Under  this  stetute.  It  la  presumed  that  the 
mortsagor  would  represent  the  Interesta  of 
the  grantee,  and  the  seme  presumption  would 
arise  where  the  grantee  Is  made  a  party  that 
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he  TTOuld  nBxmeat  the  Interatts  Dt  a  penoa 
bolding  an  unrecorded  iMmreyance  from  ancb 
grantee.  When  tbe  foreclosure  i^oceeding 
was  commenced  the  mortgagee  had  no  notice 
that  Bqntt>b  bad  parted  with  title  or  contract- 
ed to  sell  the  property,  ^niere  was  nothing 
upon  the  record  Bhowlng  that  Barker  had  or 
claimed  any  Int^est  In  the  property  covered 
tbe  mortgage.  An  ecamlnatlon  of  the  rec- 
ord disclosed  that  the  mortgagor  had  passed 
title  to  Sqolbbk  trat  further  than  that  there 
was  nothing  to  Indicate  that  any  one  holding 
tmder  Squibb  claimed  any  title  or  interest  tn 
the  property  In  controversy.  Under  this  stat- 
ute the  court,  haTlng  acquired  Jurisdiction  of 
Squibb,  acqulredi  Jurisdiction  also  of  all  per- 
Bcoui  who  held  unrecorded  conreyances  <a  con- 
tracts from  Squibb,  In  so  far  as  to  conclude 
such  persons  by  the  foreclosure  proceedh^ ; 
and  while  It  Is  true  that  Barker  was  not 
fmrmally  named  In  the  foreclosure  suit,  yet 
xmAtx  tiUs  statute  he  la  eon<duded  by  the 
Judgment  under  the  facts  of  this  case.  In 
the  case  of  Hlbemla  Savings  &  Loan  Society 
V.  Cochran,  141  Cal.  653,  75  Pac.  3U(,  In  dis- 
cussing this  question,  the  court  said:  ."The 
person  who  pxuYshaseB  prior  to  the  action, 
subject  to  the  mortgage,  and  who  fallB  to  re- 
cord his  deed  prior  to  the  commencement  of 
the  action,  and  of  whose  interest  the  mortga- 
gee has  no  notice  at  tbe  time  he  commences 
hlB  action,  never  can  become  a  necessary  par- 
ty, in  the  sense  that  It  Is  necessary  to  bring 
him  Id,  in  OTder  that  a  foreclosure  decree 
effectual  against  him  may  be  rendered.  The 
situation  as  to  him  in  this  regard  is  deter- 
mined by  the  condition  of  affairs  at  the  time 
of  the  institution  of  tbe  action.  For  all  pur- 
poses of  obtaining  jurisdiction  the  mortgagor 
fully  represents  him."  If,  then,  Harker  was 
concluded  by  tbe  judgment  of  foreclosure, 
the  writ  of  assistance  is  the  appropriate  rem- 
edy to  place  In  possesBlon  the  purchaser  at 
the  foreclosure  sale  under  such  judgment 
Hlbernla  Savings,  etc..  Society  v.  liewis,  117 
Cal.  5T7,  47  Pac.  602,  49  Pac.  714;  4  CyC.  290, 
291;  2  Bncy.  PI.  &  Pr.  795;  Burton  v.  Lies, 
21  Cal.  8ia;  Klrsch  v.  Kirsch.  113  Cal.  56,  45 
Pac.  164. 

'  Judgment  affirmed.  Costs  awarded  to  re- 
spondent. 

SULLITAN,  a  J.,  and  AILSHIB,  J.,  con- 
cur. 


(17  Idaho,  403) 

FINDLAY  r.  HII^DENBRAND. 
(Baprems  Gonit  of  Idaho.   Dea  11,  1900.) 
1.  Masteb  awn  Sebvant  (B  6*)— Contbaot  of 

IhCPLOTlfBnT— EVIDEHOI. 

Held,  that  the  evidence  In  tliis  ca^e  does 
not  support  the  findinga  and  judgment  ot  the 

trial  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  %  6;  Dec.  Dig.  %  6."1 


2,  pBinciPAi.  Ann  Aainr  (1  160*)r-OoiiTBAOT 
bt  aoent— bspuoiaiiov  bt  pbiitoipair- 
Batxfioation. 

A  ratification  cannot  take  place  witnont 
full  knowledge  of  all  the  material  facta;  and. 
where  a  person  assumes  to  act  as  agent  in 
mailing  a  contract  and  the  person  with  wbsm 
such  contract  Is  made  proceeds  to  a  perfonn- 
auc*  of  the  same  under  protest  from  the  ptinr 
cipal,  and  durinr  such  performance  is  advised 
and  notified  by  the  principal  that  such  person  la 
not  in  his  employ,  and  that  no  one  had  au- 
thority to  employ  him,  and  that  he  does  not 
desire  or  need  liTs  services,  the  mere  fact  that 
after  the  cessation  of  such  labor  the  principal 
pays  to  such  person  an  amount  which  he  deems 
such  service  iis-  wortli  will  not  alone  amount  to 
a  ratification  of  tbe  contract  made  by  the  per- 
son assuming  to  act  as  such  agent,  and  will 
not  support  an  action  based  upon  such  con- 
tract, upon  the  ground  that  the  contract  was 
ratified. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  g  637;  Dec  Dig.  |  l&i*] 

(SyUabus  by  the  Court) 

Appeal  from  District  Court  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Ajcdon  by  Icim  Flndlay  against  Ohrlotlan 
BUdmbrand.  Judgment  for  plaintiff,  and 
defendant  appeals.  Beversed. 

Lot  L.  Feltham,  for  appellant  W.  R.  J>a- 
vldmn,  for  respondent 

STBWABT,  J.  The  respondent  brought 
this  action  to  recover  tbe  sum  of  $122,  bal- 
ance claimed  to  be  due  for  latror  performed 
on  the  Mayflower  mining  claim  and  for  the 
foreclosure  of  a  Hen.  In  the  complaint  the 
plaintiff  alleged  that  the  defendant  was,  at 
all.  times  mentioned  In  the  complaint  the 
owner  of  such  mining  claim;  that  on  Jan- 
uary 9, 1907,  he  entered  Into  a  contract  with 
the  appellant,  by  which  be  was  employed  to 
perform  such  latx>r,  and  that  the  appellant 
agreed  to  pay  blm  for  such  labor  the  sum  of 
$4  per  day,  to  be  paid  In  cash  from  time  to 
time  as  needed  during  the  progress  of  the 
work,  and  that  the  balance  remaining  due 
upon  completion  of  said  work  was  to  be  paid 
at  such  time;  that  under  said  contract  be- 
tween January  9,  1907,  and  May  11,  1907,  he 
performed  84  days  of  labor,  and  has  fully 
performed  his  part  of  said  contract,  the  last 
of  said  labor  being  performed  on  May  10, 
1907 ;  that  the  total  amount  of  said  labor 
amounted  to  $836;  and  that  there  remains 
due  thereon  the  sum  of  $122.  Then  follow  the 
allegations  vrith  reference  to  the  filing  of  the 
Hen  and  the  payment  of  the  sum  of  $5  for 
the  preparing  of  such  Hen  and  $1.45  for  re- 
cording the  same.  The  defendant  in  his  an- 
swer denies  the  making  of  the  contract  al- 
leged in  the  complaint  and  denies  that  the 
plaintiff  was  employed  by  the  defendant  to 
perform  any  labor  on  the  Mayflower  mine,  or 
any  other  mine,  or  In  any  capacity  whatever, 
denies  that  he  ever  agreed  to  pay  the  plain- 
tiff, for  any  work  or  services,  tbe  sum  of  $4 
per  day,  or  any  other  sum,  and  denies  that 
the  plaintiff  performed  any  labor  for  the  de- 
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teaHant  between  jBuvaxy  9,  and  May  11, 
1907,  at  bla  request  or  at  all.  Tbe  defendant 
admltB  that  be  paid  plaintiff  the  snm  of  ^14, 
and  denies  that  the  eame  was  due  jdaintlff, 
or  that  plaintiff  was  entitled  to  the  same, 
or  that  tbe  plaintiff  had  earned  the  aame; 
denlM  that  the  plaintiff  was  entitled  to  a 
lien.  Upon  these  lasnes  the  conrt  found  that 
the  dtfendant  was  the  owner  of  tbe  property 
descrfbed  In  the  complaint  at  the  time  stated 
tberehi;  that  tbe  plaintiff  performed  work 
thereon  as  a  miner  het^reen  January  9,  1907, 
and  May  IQ,  1907,  to  tbe  number  of  SI  %  days, 
and  that  tbe  detraidant  agreed  to  pay  for 
such  labor  the  sum  of  $4  per  day,  ai^regat- 
ing  the  sum  of  $326 ;  that  there  was  a  bal- 
ance due  the  pUilntlff  for  such  tabor  in  the 
sum  of  9112  and  interest  amonntinff  to  $6.80. 
The  conrt  thcsi  finds  tbe  preparation  and  fil- 
ing of  tbe  Hen,  and  the  expenditure  in  the 
sum  of  f  1.45  for  filing  the  same,  and  that  $50 
is  a  reasonable  attorney's  fee.  A  decree  was 
entered  accordingly.  A  motion  for  a  new 
trial  was  made  and  orermled,  and  this  ap- 
peal is  from  the  order  overmllng  the  motion 
for  a  new  trial  and  from  tbe  Judgment 

While  there  are  a  number  <d  speciflcatlonB 
ot  error  assigned  In  relation  to  the  admission 
of  erldence,  yet  they  are  all  Involved  <n  the 
question  whether  tbe  evidence  sapports  the 
findings  of  tbe  trial  court.  Tbe  appelant  con- 
tends that  the  evidence  does  not  support  the 
findings  of  the  trlti  court  It  will  'be  ob- 
served from  the  complaint  that  the  pbiintlfl 
sought  to  recover  upon  a  cmtract  made  be- 
tween the  plaintiff  and  tbe  defendant  l^e 
main  contention  made  by  the  appelant  upon 
tide  appeal  is  that  the  evidence  does  not  show 
that  there  was  fever  any  contract  made  be- 
tween the  plaintiff  and  tbe  defendant,  or  that 
the  defendant  In  any  way  or  manner  em- 
ployed the  plaintiff  to  perform  any  wwk  or 
labor  npon  the  Mayflower  mine.  The  plain- 
tiff when  -^n  tbe  witness  stand  was  ashed, 
"State  whether  you  bad  any  agreement  with 
Mr.  HUdenbrand,  or  any  other  person  repre- 
sented as  bis  agoit,  for  work  on  this  prop- 
ettf."  In  answer  to  that  he  said  he  made  an 
agreement  with  tbe  party  who  was  Mr.  BU- 
denbrand's  agent,  Oscar  Olsen;  that  Olseu 
was  assistant  to  Howard*  Dennlson,  who  was 
superintendent  of  the  Iron  Springs  Company, 
and  that  this  occurred  <m  the  last  days  of 
1906,  or  posslMe  in  1907,  in  the  new  year; 
that  Olsen  asked  blm  to  go  Into  the  tunnel  on 
tlw  Mayflower  group  and  work  wherever  he 
thought  it  to  the  most  advantage ;  that  $4 
was  agreed  -vcpoa  as  the  price  to  paid  for 
Bttch  work;  that  he  commenced  work  oa 
January  15, 1907,  and  quit  on  May  10. 1907.  O. 
H.  Dennlson  testified  that  In  January,  1907. 
lie  was  snperlntendent  of  the  Iron  Springs 
Mining  Cmnpany;  that  Oscar  Olsen  vras  as- 
sistant during  1906  and  1907.  "I  notified 
Olsen  to  have  some  one  do  the  assessmmt 
-work  on  tbe  Hllderibrand  property.  •  •  • 
It  was  In  December,  1906.  I  do  not  mean  to 
t>6  understood  as  saying  that  when  I  gave 


my  orders  to  Mr.  Olsen  to  bave  wnne  wwk 
done  on  the  Hlldenbrand  property  that  I  was 
acting  In  the  capacity  of  the  superlntoident 
of  the  Iron  Springs  Mining  Company.  I  do  not 
mean  to  state  here  and  have  this  conrt  con- 
atme  that  when  I  ordered  this  work  done 
that  I  did  It  on  behalf  of  the  Irtm  Springs 
Company.  •  •  •  As  a  matter  of  fact  the 
Iron  Springs  Mining  Company  never  did  bave 
any  interest  In  the  Hlldenbrand  property.  It 
never  did  authorize  me  as  superintendent  to 
have  any  work  done  on  It  as  superintendent" 
This  was  all  the  evidence  given  at  the  trial 
with  reference  to  tbe  plaintiff's  employment 
by  the  defendant  at  and  prior  to  the  time 
the  plaintiff  commenced  la'bor  on  the  May- 
flower mine,  to  recover  which  this  action  was 
4)rought  Hlldenbrand,  the  defendant  was  a 
resident  of  Iowa,  and  had  no  personal  con- 
versation with  the  plaintiff  with  reference  to 
this  labw.  It  win  thus  be  seen  from  this  evi- 
dence that  the  plalntlfl  was  not  employed  by 
tbe  defendant  to.  do  this  work  or  by  any  <me 
who  bad  any  authority  to  employ  the  plain- 
tiff. Neither  Olsen  nor  Dennison,  as  it  ap- 
pears from  this  evidence,  had  any  authority 
to  put  the  plaintiff  to  work  upon  the  May- 
flower group  of  mines  at  tbe  time  plaintiff 
dalms  to  have  commenced  labor  thereon. 

On  February  17,  1907,  and  a  little  more 
than  a  month  after  plaintiff  testifies  he 
commenced  working  on  the  Mayflower  group 
of  mines,  be  wrote  a  letter  to  the  defendant. 
In  which  be  states:  "You  will  perhaps  be 
a  little  surprised  to  get  a  letter  from  me, 
but  as  they  have  put  me  to  work  on  your 
propNty,  with  Inatractlona  to  try  and  find 
the  ledge  In  place,  and  to  do  the  work  where 
I  thought  best  Now  It  seems  to  me  that  tbe 
best  place  to  woik  would  be  to  sink  on  that 
wall,  and  get  tbe  course  of  it,  and  then 
when  tbe  snow  gets  off,  try  and  trace  it 
down  the  hill  a  ways,  perhaps  down  about 
where  the.trail  goes  along,  then  tliere  would 
be  a  chance  to  get  a  good  depth  on  it 
What  would  be  your  Idea,  you  are  better 
acquainted  with  tbe  surface  than  I  am,  just 
now  I  am  working  on  a  crosscut  to  the  wall, 
when  I  get  to  it  I  calculate  to  sink,  would 
like  to  bear  from  you  soon.  Yours  truly, 
John  Flndlay."  It  will  thus  be  seen  that 
this  letter  does  not  disclose  by  whom  the 
plaintiff  was  employed,  bat  be  anticipates 
that  tbe  defendant  no  doubt  will  be  sur- 
prised because  he  Is  working  npon  tbe  May- 
fiower  group  of  mines,  and  there  Is  no  inti- 
mation that  such  lalKHr  Is  for  the  purpose  of 
doing  assessment  work  or  holding  the  prop- 
erty, or  that  it  is  necessary  to  do  such  work, 
but  the  letter  seems  to  be  of  a  nature  to  In- 
dlcato  ttiat  some  one  bad  put  tbe  plaintiff 
to  work  for  the  sole  purpose  of  finding  the 
ledge,  or  that  the  work  was  of  a  prospecting 
character.  Cfa  February  28th  the  defendant 
answers  plaintiff's  letter  of  February  17tb. 
in  which  the  defendant  writes:  "I  received 
your  letter  and  seen  that  you  was  going  to 
work.  I  was  down  town  and  seen  Mr.  SteT> 
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ard  yesterday  and  be  says  he  know^  notUDg 
about  you  should  go  to  work  so  who  put 
you  to  work  there.  I  was  general  manager 
In  the  eompy  it  would  ben  my  place  to  hire 
but  I  am  out  of  the  Compy  1  got  my  mines 
back  again,  now  If  you  don  any  work  bo 
you  get  your  money  from  the  one  that  put 
you  to  work  I  dont  need  to  do  any  more 
work  the  patend  was  bo  neer  as  the  plates 
went  up  in  december  some  time  as  Harris 
and  Smith  of  Welser  wrote  me  tbat  they 
would  Bee  to  It  that  the  plades  would  be 
there  In  time.  Now  If  you  are  working  then 
you  better  quit  because  1  dont  bafto  work 
on  my  mines."  From  this  letter  It  clearly 
Indicates  tbat  the  defendant  does  not  ratify 
or  Indorse  any  employment  of  the  plaintiff 
to  do  such  work,  and  tbat  the  plaintiff  must 
look  to  some  one  else  for  bla  pay.  On 
March  12,  1807,  the  plaintiff  wrote  to  Har- 
ris &  Smith  of  Welser.  stating  that  he  had 
been  working  on  Chris  Hlldenbrand's  prop- 
erty for  Dennison,  and  bad  received  orders 
to  quit  and  stating  that  there  was  not 
enough  work  dcme  to  hold  the  property  for 
last  year,  and  no  plat  of  survey  posted;  that 
the  property  would  be  open  to  relocation, 
and  that  be  would  hold  It  until  he  beard 
from  Harris  &  Smith,  as  Hlldenbrand's  at- 
torneys. Thus  up  to  this  time  it  must  be 
conceded  tbat  the  plaintiff  had  no  authoriza- 
tion from  the  defendant  to  perform  tmy  la- 
bor, or  authority  from  any  one  who  was 
the  agent  of  Hlldenbrand  to  have  nich  work 
done. 

On  March  18th  Hlldenbrand  wrote  the 
plaintiff  again,  In  which  letter  he  states 
that  he  would  tell  Harris  &  Smith,  bis  law- 
yers, to  send  to  FIndlay  the  plats  for  him  to 
post,  and  that  he  would  pay  for  the  same, 
and  In  which  he  uses  this  language;  "Tou 
said  in  your  letter  who  put  you  to  work  on 
my  property.  If  the  Iron  spring  compy  put 
you  to  work  then  I  will  pay  you.  Now  let 
me  know  by  return  mail  what  you  do."  Up- 
on the  language  quoted  from  this  letter.  It 
Is  the  contention  of  the  respondent  that 
Hlldenbrand  ratified  the  employment  of 
FIndlay  and  agreed  to  pay  him  for  such 
work.  Reading  this  lanpruage  In  connection 
with  the  testimony  of  Dennison  and  Find- 
lay,  It  clearly  appears  that  the  Iron  Springs 
Company  did  not  put  FIndlay  to  work  upon 
the  Hlldenbrand  property.  Dennison  spe- 
cifically states  that:  "I  do  not  mean  to 
state  here  and  have  this  court  construe  that 
when  I  ordered  this  work  done  that  I  did 
it  on  behalf  of  the  Iron  Springs  Company. 
•  •  *  As  a  matter  of  fact,  the  Iron  Springs 
Mining  Company  never  did  have  any  Inter- 
est In  the  Hlldenbrand  property.  It  never 
did  authorize  me  as  superintendent  to  have 
any  work  done  on  It  as  superintendent." 
The  only  conclusion  that  can  be  drawn  from 
the  evidence  Is  that  FIndlay  was  put  to 
work  by  Dennison,  and  not  by  the  Iron 
Springs  Mining  Company.  FIndlay  states 
In  his  letter  to  Harris  &  Smith:  "As  I  have 


been  working  on  Chris  Hlldenbrand's  prop- 
erty for  C.  H.  Dennison,  and  have  got  or^ 
dera  to  quit"  Evidently  in  this  letter  Mr. 
FIndlay  states  the  facts  that  he  was  work- 
ing for  C.  H.  Dennison,  and  that  he  receiv- 
ed orders  to  quit  from  Mr.  Hlldenbrand  as 
soon  as  Hlldenbrand  was  advised  of  the 
fact  tbat  he  was  working  on  his  property. 

We  are  unable  to  couBtrue  the  language 
used  In  the  letter  of  Hlldenbrand  on  March 
18th  Into  a  ratification  or  approval  of  the 
work  FIndlay  may  have  done  upon  the  order 
of  Dennison,  or  that  It  In  any  way  obligated 
Hlldenbrand  to  pay  for  such  work.  On 
March  23,  1907,  FIndlay  wrote  the  defend- 
ant again.  In  which  he  says:  "Your  letter 
of  the  18th  received  to-day.  J.  E.  Stewart 
wrote  me  after  you  talked  with  htm,  he  told 
me  to  quit  work.  Dennison  is  the  one  that 
put  me  to  work,  or  rather  Oscar  Olson,  by 
Denlson's  orders,  I  did  not  want  to  leave 
here  when  I  got  the  letter  from  Stewart, 
because  I  thought  your  claims  were  liabled 
to  Jumped.  They  are  liable  to  yet  unless  I 
stay  here  and  keep  to  work  on  them  till  the 
plats  are  posted.  Now  do  you  want  me  to 
do  this.  If  so,  I  need  some  money,  as  I  bare 
not  had  any  pay  since  I  went  to  work  for 
the  Iron  Springs  Co.  I  will  tend  to  the 
plates  if  they  come,  and  keep  to  work  till 
I  bear  from  you  again."  Thus  at  this  date, 
and  after  the  plaintiff  had  received  the  let- 
ter of  the  defendant  dated  on  March  18th, 
the  plaintiff  admits  that  Dennison  Is  the  one 
who  put  him  to  work  or  Olsen  upon  Deonl- 
son's  orders;  and  that  he  would  continue  to 
work  until  the  plats  were  posted,  and  again 
asks  if  the  defendant  desired  him  to  do  this. 
On  April  lltb  the  defendant  sent  the  plain- 
tiff $50,  but  said  nothing  whatever  abont 
the  plaintiff  continuing  his  employment  On 
April  17th  the  plaintiff  wrote  the  defendant, 
admitting  the  receipt  of  the  $50,  and  says: 
"You  dont  say  whether  you  want  me  to  stay 
here  till  the  assessment  work  Is  done  or  not 
If  you  do,  I  wish  you  would  say  where  you 
want  the  work  done."  Thus  on  April  17th 
the  plaintiff  did  not  contend  that  the  de- 
fendant was  under  any  obligations  by  rea- 
son of  his  employment  and  well  recognized 
that  his  employment  by  the  defendant  was 
In  doubt  and  Inquired  again  whether  the 
defendant  desired  him  to  remain  and  con- 
tinue the  work.  On  May  1, 190T,  the  defend- 
ant wrote  the  plaintiff  again.  In  which  be 
stated  to  him:  "1  think  there  Is  enough 
work  don  for  last  year  and  for  this  year  1 
dont  need  to  work  for  this  year  yet;  as  last 
year  I  had  two  men  working  at  the  Mary 
and  the  over  and  If  you  don  as  mutch  work 
as  you  say  then  there  Is  more  than  what  is 
nesery  to  be  don;  as  soon  as  the  road  Is 
open  then  I  will  be  out  there  and  i  will 
setled  with  you."  It  wUl  thus  be  seen  that 
by  this  letter  the  defendant  again  notifies 
the  plaintiff  that  he  does  not  desire  him  to 
perform  labor  on  his  property,  bat  that  he 
would  pay  him  for  what  he  had  don& 
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On  Ua;  27tli,  and  after  the  plaintiff  claims 
to  have  ceased  work,  he  received  another 
letter  from  the  defendant,  In  which  the  de- 
fendant says :  "I  received  your  letter  and 
Been  that  you  wont  the  money  1  wrote  to  you 
In  April  and  told  you  to  sent  me  the  bill  and 
then  it  was  $200  $71  dollars  and  now  you 
wont  more  how  Aoac  that  come  1  did  not  tell 
you  to  do  aney  more  work  so  how  can  yon 
rase  more  i  will  be  there  as  soon  as  the  roads 
are  oi>en  and  when  i  get  there  1  receved  the 
work  my  self  and  If  you  wont  to  leave  be- 
fore I  get  there  then  1  can  leve  the  money 
Iff  Barton  in  Welser,  when  1  get  there  then 
1  wont  to  see  who  put  you  to  work  I  sold 
the  minoe  middle  of  Oct  to  steawart  and  In 
Febery  i  bought  my  mines  back  again  and 
if  be  put  you  to  work  then  1  aee  when  1  get 
there  that  be  will  pay  you  to  It  is  liis  place 
to  pay  you.  Howard  Deunes  bad  no  wrIght 
to  put  you  to  work  on  my  property  they  got 
to  ask  me  first"  On  November  24,  1907,  the 
defendant  wrote  the  plaintiff  again,  In  which 
he  says:  "I  got  your  letters  and  seen  that 
yon  BtUl  wont  more  inoney  dldent  1  settled 
with  yonr  agents  one  you  told  you  work  40 
days  and  the  other  you  told  you  worked  50 
days  so  what  more  do  you  wont  1  have  with- 
ness  to  that  that  you  told  one  40  and  the  oth- 
er SO  and  1  paid  you  $4  a  day  and  that  Is  50 
ctB  more  then  any  miners  charge  in  that  part 
of  country  why  dldent  you  sent  me  tlie 
check  that  1  left  you  If  it  was  not  enough 
then  why  dldent  yon  make  atecb  on  my  prop- 
erty then  i  would  like  to  got  you  and  dennes 
and  steawert  i  would  only  like  to  get  you  3 
together  and  then  1  would  find  out  who  put 
you  to  work  and  who  put  you  to  work  would 
pay  you  to;  I  told  you  I  would  pay  you  as 
soon  as  1  receved  the  work  I  receved  the  work 
and  1  payed  yon  more  then  you  ought  to 
have." 

This  is  practically  all  of  the  evidence  of- 
fered at  the  trial  with  reference  to  the  plaln- 
tlCTs  employment  and  the  defendant's  knowl- 
edge and  recognition  of  the  same ;  and  upon 
this  evidence  the  court  found  that  the  plain- 
tiff performed  work  and  labor  for  the  de- 
fendant between  Jnnuary  9,  1907,  and  May 
10,  1907,  to  the  number  of  Sl^  days,  and 
that  the  said  defendant  agreed  to  pay  the 
plaintiff  for  such  labor  and  services  the  sum 
of  $4  per  day.  From  the  undisputed  evidence 
it  appears  that  the  defendant  at  all  times 
protested  against  the  plaintiff  performing 
work  on  the  property  of  the  defendant,  and 
repeatedly  notified  the  plaintiff  of  that  fact, 
and  repeatedly  inquired  of  .the  plaintiff  as  to 
who  employed  him,  and  at  no  time  recogniz- 
ed or  ratified  the  acts  of  either  Dennlson  or 
Olsen  In  employing  the  plaintiff.  While  It 
may  be  admitted  that  in  the  letter  written 
by  the  defendant  on  March  18th  the  defend- 
ant noUSed  the  plaintiff  that  If  the  Iron 
Springs  Company  put  him  to  work,  then  the 
defendant  would  pay  him,  yet  the  undisput- 
ed evidence  shows  that  the  Iron  Springs  Com- 
pany did  not  put  the  plaintiff  to  work  or  em- 


ploy him,  but  that  he  was  employed  by  Den- 
nlson, not  as  superintendent  of  the  Iron 
Springs  Oompany,  but  solely  up<Hi  bis  own 
account,  and  this  employment  was  In  no 
way  ratified  or  approved  by  the  defendant. 
In  every  letter  vrritten  by  the  defendant  he 
certainly  gave  the  plaintiff  to  understand 
that  the  plaintiff  was  not  working  for  him, 
and  that  he  should  quit,  and  did  all  In  his 
[tower  to  cause  the  plaintiff  to  cease  labor 
upon  the  defendant's  property,  and  that  he 
must  look  to  the  party  who  employed  him  for 
his  pay.  The  fact  that  the  defendant  stated 
that.  If  the  Iron  Springs  Company  put  the 
plaintiff  to  work,  the  defendant  would  pay 
him  cannot  be  construed  Into  a  ratification 
of  a  contract  made  by  pennleon  upon  his 
own  account,  and  in  wtiich  Dennlson  employ- 
ed the  plaintiff  to  perform  such  work.  A 
ratification  of  an  employment  made  by  the 
Iron  Springs  Oompany  Is  not  a  ratification 
of  an  employmrait  made  by  Dennlson. 

A  ratification  cannot  take  place  without 
full  knowledge  of  all  the  material  facta.  81 
Cyc.  1253;  Bohart,  Dillingham  &  Co.  v. 
Obeme-Hoslck  ft  Co.,  36  Kan.  284,  13  Pac. 
388;  Brown  v.  Rouse,  104  Cal.  672,  88  Pac. 
507;  1  Clark  &  Skyles  on  Agency,  |  106. 
The  defendant  at  no  time  was  informed  of 
the  nature  or  character  of  the  contract  made 
between  Olsen  and  the  plaintiff,  or  in  what 
capacity  Olsen  was  acting  at  the  time  such 
contract  was  made.  It  also  appears  tliat 
upon  receipt  of  a  letter  from  the  plaintiff, 
advising  the  defendant  tliat  some  one  migbt 
jump  his  claim,  and  he  thought  he  had  bet- 
ter stay  there. until  the  plats  were  posted  in 
the  proceedings  for  patent,  the  defendant  sent 
him  $50.  This,  however,  does  not  amount  to 
a  ratification  of  the  plalntlCTs  employment, 
but  on  the  contrary  shows  Uiat  the  defend- 
ant was  Intending  only  to  compensate  the 
plaintiff  for  work  In  and  about  the  posting 
of  notices  and  plats,  and  was  In  no  way  a 
payment  upon  the  contract  made  by  Dennl- 
son. It  appears  also  that  after  the  termina- 
tion of  the  plaintiff's  work  upon  the  defend- 
ant's premises,  and  after  the  defendant  had 
examined  the  work  done  by  the  plaintiff,  the 
defendant  paid  him  an  additional  sum  of 
$164.  This  could  not  amount  to  a  ratification 
of  the  plaintiff's  employment,  but  rather 
showed  a  disposition  on  the  part  of  the  de- 
fendant to  compensate  the  plaintiff  for  such 
labor  as  he  had  done,  notwithstanding  the 
fact  that  it  was  done  without  the  defendant's 
authority.  None  of  the  acts  on  the  part  of 
the  defendant  show  that  the  defendant  was 
advised  of  the  nature  or  character  of  the  con- 
tract made  by  Olsen  or  Dennlson  with  the 
plaintiff,  or  that  the  defendant  did  any  act 
recognizing  or  ratifying  such  contract  The 
fact  that  a  person  assumes  to  act  as  agent 
In  making  a  contract,  and  the  person  with 
whom  such  contract  Is  made  proceeds  to  a 
performance  of  the  snme,  under  protest  from 
the  principal,  and  during  such  performance 
Is  advised  and  notified  hy  the  principal  that 
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such  person  Is  not  In  his  employ,  that  no  one 
had  any  authority  to  employ  him.  and  that 
be  does  not  desire  or  need  his  serrlces  In 
connection  with  the  mere  fact  that  after  the 
cessation  of  snch  labor  the  principal  pays  to 
snch  person  an  amount  which  he  deems  such 
service  is  worth,  will  not  amount  to  a  rati- 
fication of  the  contract  made  by  the  person 
assuming  to  act  as  snch  agent,  and  will  not 
support  an  action  based  upon  such  contract, 
upon  the  ground  that  the  contract  was  rati- 
fied. 

We  have  carefully  examined  the  erldence 
in  this  case,  and  are  unable  to  find  any  sub- 
stantial evidence  sui^ortlng  the  findings  of 
the  trial  court  To  our  minds  the  evidence 
conclusively  shows  that  the  plaintiff  was  nev- 
er employed  by  the  defendant,  and  that  the 
defendant  never  ratified  the  employment 
made  by  Olsen  and  Denalsou,  that  In  em- 
ploying the  plaintiff  Olsen  was  acdng  for 
Dennlson  alone,  and  not  for  the  defendant 
or  the  Iron  Springs  Company,  and  that  the 
facts  of  this  case  do  not  show  either  an  ex- 
press or  implied  ratlflcatton  of  snch  employ- 
ment upon  behalf  of  the  defendant. 

The  judgmfiut  Is  reversed,  and  the  trial 
court  directed  to  make  findings  In  accordance 
with  this  oidnlon,  and  to  raiter  Judgment  ac- 
cordini^.   CoBts  awarded  to  the  a^dlant 

SULLITAN,  a  and  AILSUISI^  con- 
cnr. 


(17  Idaho,  3SZ) 

GOURB  V.  STOREY  ft  aL 
(Sopteme  Court  of  Idaho.    Dm.  8;  190ft.) 

1.  MaSTIB  and  SeBVAWT  (8  258*)— IWJUBT  TO 

Servant— Complaint. 

Held,  under  the  alleicatioiiB  of  the  com- 
plaint, that  the  ropes,  jnilleys,  and  wheelbarrow 
referred  to  In  the  complaint  were  not  defective 
either  in  constroctloa  or  in  the  manner  In  which 
they  were  being  operated,  aod  that  whatever 
risk  there  was  In  operating  the  same  was  as- 
sumed by  the  plaistiit. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  825-S32;  Dec  Dig.  I 
2S&«1 

2.  Nbomobncb  (I  lis*)— CoicFi^tHis-Sum- 

CIENCT— DiEMUBRBR  RaISINO  QmCBnOR  OT 
COKTRIBnTOBT  NBOUGENCE. 

The  role  In  this  state  that  contributory 
negligence  Is  a  defense  to  be  pleaded  and  proven 
by  the  defendant  does  not  change  the  rule  that 
plaintiff  cannot  recover  where  the  allegatlMie  of 
the  complaint  Bhow  that  bis  own  negligence  was 
the  proximate  cause  of  the  injury. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fi  189;  Dec.  Dig.  8  113.*] 

8.  NKOLIOENOE  (I  113*)— COWTBIBUTOBT  NCQ- 
UOKNCB— DKVUBBXB  TO  Cokfuiht. 

Oontrilintory  negllgeuce  may  be  a  ones* 
tlon  of  both  law  and  fact  or  a  question  oTIaw 
or  of  fact  alone.  Where  it  is  a  qnestion  of  fact, 
it  must  be  submitted  to  a  jury  and  proven  as  a 
defense;  but,  where  it  appears  on  the  (ace  of 
the  complaint.  It  becomes  one  of  law  and  may 
be  taken  advantage  eS  by  demurrer. 

[Dl  Note.— For  odier  cases,  see  Nccl^ence, 
OmlL  Dig.  I  188;   Dec  Dig.  |  118.*! 


4.  Masxxb  and  Sbbtaut  (|  234*)— Irjtibt  to 

SXBVANV— COKTBIBUTOBT  NEOUOBNCI. 

Where  it  appears  frmn  the  allegations  of 

the  complaint  that  the  appliances  used  by  the 
workman  were  of  simple  constructloo  and  easily 
nnderstood  by  the  inexperienced,  and  the  using 
of  such  appliances  was  not  negligence  per  se 
on  the  part  of  the  defendants,  if  the  plaintiff 
continues  to  work  therewith  for  a  month  prior 
to  the  accident,  it  would  be  contribotorr  negli- 
gence on  his  part  and  prevent  a  recoveiy  for 
injuries  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.Dig.SS  681-686;  Dec.  Dig.  S  234.*] 
G.  Master  and  Sbbvant  (|  209*)— Injubt  to 

SbBVANT— AfiSUUPTION  OF  RiBK. 

Under  the  facts  of  this  case,  the  plaintiff 
assumed  all  ordinary  risks  incident  to  the  work 
in  wtiich  he  was  engaged,  and  this  Included  all 
risks  that  were  obvious  and  patent,  as  the 
machinery  used  was  of  the  most  simple  kind  and 
easily  understood  by  one  oS  ordtaiary  understaiidr 
ing. 

IBA.  Note<— F<n  other  rases,  see  Master  and 
Servant,  Cent  Dig.  !  552;  Dec.  Dig.  {  20a*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  Arthur  Oonre  against  CSiarlea 
Storey  and  others.  From  a  Judgment  for  de- 
feudants  on  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  aiq^eali.  Affirmed. 

Hawley,  Puckett  A  Hawl^,  for  ly^pellant 
Martin  &  Martin,  for  respondents. 

SULLITAN,  O.  J.  This  action  was  com- 
menced  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  rea- 
son of  the  failure  of  defendants,  who  are  re- 
spondents here,  to  furnish  proper  appliances 
for  handling  stone  used  in  the  construction  of 
a  certain  building  in  Boise  City.  A  demurrer 
vras  filed  to  the  complaint,  setting  out  specif- 
ically 25  alleged  reasons  why  the  complaint 
did  not  state  a  cause  of  action,  which  demur- 
rer was  sustained  by  the  court.  The  plaintiff 
refusing  to  plead  further.  Judgment  of  dis- 
missal was  entered  against  him.  The  appeal 
la  from  that  Judgment 

After  alleging  that  the  defendants  are  con- 
tractors, It  Is  alleged:  That  on  the  27th  day 
of  September,  1907,  and  for  a  long  time  prior 
thereto,  the  defendants  as  contractoiiB  bad  a 
contract  for  the  stone  and  brick  work  In  the 
construction  and  erection  of  the  Odd  Fellows 
building  In  Boise  City;  that  on  that  date, 
"and  for  a  month  prior  thereto,"  the  plain- 
tiff was  in  the  employ  of  the  defendants  as  a 
common  laborer,  working  upon  said  struc- 
ture and  building  under  the  order  of  said  de- 
fendants and  theif  agents;  that  said  defend- 
ants were  obliged  to  hoist  and  raise  stone  for 
building  material  from  the  ground  fioor  of 
said  structure  to  the  second  story  thereof,  to 
be  from  there  taken  and  placed  In  the  oat- 
side  walls  of  said  building;  that  it  became 
necessary  for  them  to  have  and  maintain 
hoists,  elevator,  trucks,  and  other  aK>liances, 
and  it  was  the  duly  of  the  defendants  to 
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Dulnttln  such  aj^Haiicefl,  €ta.  In  a  reaHm- 
ably  fit,  safe,  and  propn'  condltton  for  audi 
wwk;  fliat  fbsj  Defected.  fiUled,  and  omlt- 
tad  to  perfonn  aald  dnt7>  and  dU  not  lum 
aiudi  appllancea,  eta,  tbat  wera  raaaonaUy 
aafa,  propw ,  and  aolttiOe  for  that  woA,  but, 
on  the  contrary,  fnrnlsbed  and  maintained  ap- 
pliances for  bolating  said  stone  vtaliA  wera 
dangerous,  unsafe,  and  onflt  ftor  such  pur- 
pose; tbat  said  appllancea  cmalated  merely 
of  a  rope  extendlns  from  tlie  ground  floor  to 
a  pulley  fastened  to  a  joist  or  timber  abore 
the  second  floor  and  rmmlnf  ttarougb  said 
poller  down  to  a  pulley  upon  tiio  said  cronnd 
flow  tbrongh  whldi  pidler  It  passed,  and  was 
attached  t»  an  appliance  on  said  ground  floor, 
naed  In  connection  witb  borae  power  fOr  rait- 
ing said  lope  and  ludstlng  said  atone;  tbe 
XMthod  and  means  of  oUUsatlMi  of  said  ap- 
pllanoe  was  by  fastening  and  sfecorlng  tbe 
said  end  of  said  rope  to  the  stone  to  be  lift- 
ed, whereupon  by  means  of  said  horse  power 
said  rope  waa  palled  down  tbroiq^  aald  pot 
leys,  raising  said  stone  from  the  ground  floor 
thrcmi^  a  stairway  shaft  to  the  seoond  floor, 
and  ftwn  tbore  pulled  and  lowered  to  a  wheel- 
barrow (m  said  flom;  that  defendants  well 
knew  that  said  appliance  was  dangerous,  un- 
safe, unflt,  and  oDsnltsble  snd  the  only  way 
In  whldi  It  could  be  iterated  was  dangerous 
and  unsafe  to  tbe  laborers  engaged  In  hoist- 
ing said  stone,  and  particularly  to  tbe  plain- 
tiff ;  tbat  defendants  neglected  to  farolah  tbe 
plaintiff  with  a  snltiUtler  saf^  and  proper 
tni(&  for  tbe  pnrpoee  of  receiving  said  stone 
and  n>bTeying  It  to  the  place  of  intended  use, 
but,  <m  tbe  contrary,  did  fumlA  a  wheelbar- 
row whli^  waa  unsulted,  unfit,  and  dangerous 
to  be  used  for  said  purpose  In  tbat  It  bad 
but  ono  wheel,  and  one  of  su<^  lai^  diameter 
that  tbe  said  wheelbarrow  easily  became  over- 
balanced and  was  dangerous,  unfit,  unsuit- 
able, and  misafe  for  use  In  handling  said 
stone;  tbat  on  said  date  tbe  defendants  direct- 
ed tbe  plaintiff  to  operate  said  api^lances  and 
wheelbarrow  and  to  convey  the  stone  to  the 
place  of  Intended  use  In  said  building;  tbat 
tbe  plaintiff  was  a  young  man  with  no  pre- 
vious experience  In  working  In  and  about  the 
construction  of  such  buildings,  and  was  par- 
ticularly Ignorant  and  uninformed  as  to  tbe 
safe,  proper,  and  fit  way  of  handling  said  stone, 
plaintiff  having  never  worked  In  any  building 
or  in  any  business,  trade,  or  occupation  In 
whidi  be  bad,  or  should  have  bad,  knowledge 
or  Information  as  to  the  proper,  safe,  or  fit 
ways,  methods,  appliances,  and  aivaratus  for 
hoisting  stone  to  be  used  in  the  construction 
of  buildings;  and  that  plaintiff  did  In  good 
faith  obey  tbe  instructions  and  directions  of 
said  defendants,  and  did  attempt  to  secure 
a  stone  raised  by  said  apparatus  and  appli- 
ance from  the  ground  floor  to  a  point  a  few 
feet  above  the  second  floor,  and  did  attempt 
to  comply  with  the  instructions  of  the  defend- 
ants to  place  said  stone  in  said  wheelbarrow, 
and  while  so  attempting  and  using  all  due 
care  and  caution,  and  without  any  negligence 


whatwrer  upon  his  part,  Mt  due  scAdy 
to  tbe  omission,  negligence,  and  failure  at 
di^iendants,  the  said  wheelbarrow  did  sud- 
denly and  unexpectedly  tip  and  become  un- 
balanced, and  the  handles  thereof  violently 
and  suddenly  did  strike  i^lntlff,  throwing 
him  downward  through  said  stairway  shaft, 
a  distance  of  about  10  feet,  to  the  ground 
floor,  where  the  plaintiff  Uitl  upon  said  floor 
violently,  striking  tbe  right  side  of  his  bead 
upon  a  pile  of  lumber,  tberat^  greatly  and 
permanently  injuring  his  brain  and  head,  and 
causing  the  said  brain  to.fitll  tn  Ite  natural 
functions  and  become  so  Injured  and  diseased 
that  ever  since  plalntUf  baa  beoi  unable  to 
properly  use  or  control  the  movements  of  his 
right  side,  and  particulariy  of  his  right  arm 
and  leg,  and  has  become  permanently  para- 
lyzed therefrom,  and  ftfays  for  damages  for 
$1G.000. 

The  question  raised  by  tbe  demurrer  Is 
whether  the  complaint  states  facta  sufficient 
to  constitute  a  cause  of  action.  Tbe  argu- 
ment contolned  In  the  brief  upon.  Ibis  qnes- 
tton  groups  itself  around  two  principal  beads, 
to  wit,  contributory  negligence  and  assump- 
tion of  risk,  and  la^^  upon  the  question  as 
to  whether  or  not  tbe  conq>laint  on  Ite  face 
alleges  sncai  a  state  of  facta  that  the  only 
contusion  that  can  be  drawn  therefrom  la 
tbat  whatever  risk  there  waa  appertaining  to 
sucdi  employment  was  assumed  1^  th»  plain- 
tiff. 

The  allegationB  of  tbe  complaint  show  that 
the  plaintiff  was  working  at  the  top  of  an 
opai  bole  or  shaft  through  which  the  materi- 
al was  drawn  onto  the  second  floor  of  the 
building.  There  Is  no  allegation  that  the 
place  where  he  was  working  and  tbe  plat- 
form upon  which  he  was  standing  and  per^ 
forming  his  work  was  not  reasonably  safe . 
and  secure,  or  tbat  tbe  ropes  and  pulleys  and 
other  afqpllances  were  not  reasonably  safe  and 
secure.  The  main  complaint  is  centered  on 
the  wheelbarrow  that  was  used  in  conveying 
stone  from  the  hoist  to  tbe  place  of  intended 
use.  It  appears  from  the  allegations  that 
the  wheelbarrow  was  of  the  usual  kind  of 
such  implement,  and  had  only  one  wheel, 
and  It  does  not  appear  that  there  was  any  de- 
fect either  In  its  construction  or  the  manner 
in  which  it  was  being  operated.  It  Is  not  al- 
leged that  there  was  any  defect  in  the  ropes 
or  pulleys  by  which  tbe  stones  were  elevated. 
There  is  no  allegation  that  the  plaintiff  was 
required  to  stand,  or  that  it  was  necessary  for 
him  to  stand.  In  such  a  place  that  if  the 
wheelbarrow  tipped  over  it  would  necessarily 
throw  him  down  tbe  open  shaft.  Under  the 
decisions  of  this  court  and  the  statute  (sec- 
tion 4221,  Rev.  Codes),  contributory  negli- 
gence Is  a  defense  to  be  pleaded  and  proven  by 
the  defendant  Hopkins  v.  Utab  Northern  By. 
Co..  2  Idaho  (Hash.)  300, 13  Fac.  348;  Adams  v. 
Bunker  Hill  &  Sullivan  Mining  Co.,  12  Idaho, 
637.  89  Pac'624.  H  L.  E.  A.  (N.  S.)  844;  Craw- 
ford V.  Bonner's  Ferry  L.  Co.,  12  Idaho,  678, 
87  Fac.  998.   While  that  is  the  law  to  this 
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state,  It  does  not  alter  the  rale  that,  where 
th<f  complaint  itself  shows  that  the  negUgoice 
jf  the  plaintiff  was  one  of  the  contributing 
%.-anses  of  the  Injury  or  the  proximate  cause 
of  the  Injnry,  plaintiff  cannot  recover.  In 
Wheeler  v.  Oregon  R.  &  M.  CSo.,  102  Pac  347, 
this  court  held:  That  contributory  negligence 
may  be  a  question  of  law  or  fact  alone  or  one 
of  both  law  and  fact;  that,  where  It  becomes 
a  qnestiou  of  fact,  it  must  be  submitted  to 
the  Jnry  and  proTen  as  a  defense;  but,  where 
contributory  negligence  appears  on  the  face 
of  the  complaint.  It  becomes  one  of  law  and 
may  be  taken  advantage  of  by  demurrer. 
With  that  role  in  view,  we  will  examine  the 
allegations  of  the  complaint. 

The  negligence  complained  of  is  that  ttte 
ropes  and  pulleys  used  for  hoisting,  and  the 
wheelbarrow  npon  which  tlie  stone  was  loaded 
and  wheeled  away,  were  not  of  the  character 
of  appliances  that  should  have  been  used,  and 
that  defendants  were  negligent  heeanse  they 
did  not  furnish  a  different  kind  of  appUan* 
ces.  It  Is  not  daimed  tiiat  there  was  any 
particular  deftet,  latmt  or  othecyvlse,  In  these 
appliances.  They  were  not  in  any  manner 
complicated  pieces  of  machinery.  There  Is 
no  allegation  that  they  were  defective  in  any 
of  their  lurts;  but  the  main  cause  of  com- 
plaint seems  to  be  directed  at  the  wheelbar- 
row, and  the  all^tion  is  that  it  was  not  a 
fit  Implement  or  machine  for  the  purpose  of 
receiving  the  rock  hoisted  by  said  pollers  and 
ropes,  but  tliat  some  other  machine  or  im- 
plement would  have  been  better  and  safn 
for  that  purpose.  It  Is  clear  from  the  alle- 
gations Uiat  all  of  those  apifllances  and  the 
wheelbarrow  were  of  simple  constructltm  and 
easily  understood  by  mere  casual  observation 
by  the  most  Inexperienced  workman,  and  that 
If  the  using  of  that  kind  of  appliances  was 
negligence  per  se  on  the  part  of  defendants, 
as  plaintiff  claims  it  was,  then  for  the  plain- 
tiff to  continue  work  with  those  appliances 
for  a  month,  during  which  time  the  complaint 
shows  he  was  at  worl;  with  them,  was  con- 
tributory negligence  on  his  part,  and,  under 
well-recognlzed  rules  of  law,  prevents  a  re- 
covery, as  he  assumed  the  risk. 

In  Rush  V.  Mo.  Pac.  Ry.  Co.,  36  Kan.  129, 
12  Pac.  S82.  the  court  said:  "Now  in  such 
cases,  an  employer  should  certainly  have  tbe 
prlvll<^  of  adopting  the  way  or  the  plan 
which  might  seem  best  to  him,  and  If,  after 
adopting  a  plan,  he  should  Inform  bis  em- 
ployg  as  to  which  of  tbe  plans  he  had  adopts 
ed,  or  If  the  employd  should  obtain  knowl- 
edge as  to  which  of  the  plans  had  been  adopt- 
ed, without  being  expressly  so  Informed,  It 
could  hardly  be  said  that  the  employer  was 
guilty  of  any  culpable  n^llgence  as  towards 
his  employs,  although  It  might  be  that  the 
plan  not  adopted  was  the  safer  and  tbe  bet- 
ter plan.  •  *  •  In  all  cases  the  continu- 
ance on  the  part  of  the  servant  In  the  mas- 
ter's employment,  with  full  knowledge  of  the 
danger,  Is  either  negligence  or  It  is  not  neg- 
ligence.  If  It  is  negligence,  and  injury  re- 


sults, then  no  recovery  can  be  had  because 
of  the  culpable  contributory  n^llgence  of  the 
servant;  but.  If  It  Is  not  n^ligence  on  the 
p&rt  of  the  servant,  then  neither  can  It  be 
negligence  on  the  part  of  the  mastra.  What 
the  servant  may  lawfully  do,  without  neg- 
ligence, the  master  may  lawfully  hire  blm  to 
do,  without  n%Ugenc&  The  mast»  cannot 
be  bound  to  take  greater  care  of  the  servant 
than  the  servant  can  of  hlms^.  If  the  dan- 
ger is  such  that  an  ordinarily  prudent  man 
could  assume  It  without  being  ^llty  of  n^ 
I^ence,  then  tbe  same  facts  and  the  same 
reason^  which  would  show  this  would  also 
show  tliat  ttiere  conld  not  be-  any  enlpabie 
negligence  or  any  tneadi  of  duty  on  the  part 
of  another  person  for  hMng  him  to  assume 
it  There  cannot  be  n^Ugence  on  the  part 
of  the  one  and  not  on  flie  part  of  tiie  oth«, 
where  both  are  capable  of  understanding  the 
dangor  and  both  are  fully  Informed  as  to  all 
of  the  facts."  As  bearing  on  this  quratlon, 
see,  also:  Bivwside  Iron  Works Oo.  t.  Oreen 
(Kan.)  100  Pac  482;  AteUson.  T.  ft  8.  T.  By. 
Go.  V.  Stone,  77  Kan.  6^  90  Pa.c.  1049;  Kan- 
sas City,  M.  A  O.  Ry.  Go.  t.  Loosley.  76  Kan. 
108,  90  Pac.  900;  Oonsolldated  Stone  Go.  t. 
Redmon.  23  Ind.  App.  S19;  65  N.  S.  454. 

There  is  no,  allegation  in  the  complaint  to 
tbe  effect  that  the  appliances  used  wore  not 
of  the  ordinary  kind,  nor  sncfa  as  were  at- 
dtnarlly  used  in  buildings  of  the  character 
of  the  one  there  being  constructed.  The  al< 
legations  of  the  complaint  show  very  clearly 
that  whatever  risk  there  might  have  bera 
attadied  to  the  employment  In  whi£h  the 
plaintiff  was  engaged  was  only  such  risk  as 
was  incident  to  such  employment,  and  was 
open,  obvious,  and  easily  understood,  and  was 
known  to  tiie  plaintiff,  or  should  have  beoi 
known  to  him  by  the  ncerclse  of  ordinary 
care  and  by  the  use  of  his  ordinary  facnltles. 
However,  It  is  alleged  that  the  plaintiff  was 
Inexperienced  In  this  class  of  work;  but  It 
Is  alleged  that  he  had  been  engaged  in  that 
work  for  at  least  a  month.  The  implement 
which  tmmediatdy  caused  the  injury  was  a 
wheelbarrow  on  which  he  had  been  wheeling 
stone  for  a  month.  It  appears  that  In  load- 
ing the  wheelbarrow  he  stood  between  tbe 
handles,  and  he  certainly  knew  that  If  the 
wheelbarrow  tipped  the  bandies  would  strike 
blm,  and  that  If  they  did  strike  him  he  would 
in  all  probability  be  knocked  down  through 
the  shaft.  Had  he  stood  In  front  of  the 
wheelbarrow,  or  at  the  side,  the  handles 
would  not  have  struck  him  when  the  wheel- 
harrow  tipped.  In  1  Labatt  on  Master  ft 
Servant,  {  263,  tbe  author  says:  "The  rec- 
ognition of  the  right  of  an  employer  to  carry 
on  his  business  In  his  own  way,  and  to  adopt 
any  pattern  or  description  of  instrumentali- 
ties which  he  may  prefer,  Involves  the  con- 
sequence that  any  risk  ^hlch  Is  dde  merely 
to  the  character  of  an  Instrumentality,  and 
not  to  Its  abnormal  condition  or  Intrinsically 
defective  quality,  Is  to  be  de^fmed  an  ordinary 
risk  of  the  employment"    And  in  section 
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2ff4  It  Is  stated  that  rUdM  created  by  pvr- 
mnnent  conditions  Incident  to  the  bualneas 
and  opeiily  conducted  an  assumed  by  the  em. 

Jt  apiieaTs  that  the  plaintiff  foiled  to  place 
the  rock  properly  on  ttie  wheelbarrow,  but 
placed  It  on  one  slds^  and  it,  being  heavy  on 
that  Blde^  tipped,  and  the  handles  of  the 
wheelbarrow  struck  him  and  threw  him  down 
the  shaft  It  cbrtainly  took  no  special  skill, 
knowledge,  or  expttlenee  to  understand  and 
comprehend  that  danger  of  that  sort  existed 
In  the  work  that  the  plaintiff  was  doing.  The 
plaintiff  assumed  all  ordinary  risks  Incident 
to  the  work  in  i^ch  he  was  engaged,  and 
this  Included  all  risks  that  were  obvious  and 
patent  or  that  were  open  and  obvious  to  one 
of  ordinary  understandlog.  Mln^  t.  -U.  P. 
Ry.  Co.,  2  Idaho  (Hash.)  471,  21  Paa  66a  4 
L.  B.  A.  409 ;  Drake  v.  TJ.  P.  Ry.  Go^  2  Idaho 
(Hash.)  487,  21  Pac.  560;  Ztenke  v.  N.  P. 
Ry.  Oo.,  8  Idaho,  M,  68  Pac.  828;  Brundl  v. 
Southern  Pac;  Co.,  84  Or.  25%  S6  Pac.  129. 
The  rule  as  to  the  assumption  of  risk  la  very 
clearly  laid  down  In  1  Labatt  on  'Mastw  A 
Servant,  p.  B81.  See,  also,  Oounora  t.  Mor- 
ton, 160  Mass.  833,  35  N.  B.  860; 

It  is  clear  from  the  auctions  of  the  com- 
plaint that  whatever  risk  there  was  in  said 
employment  was  assumed  by  the  plaintiff, 
and  that  the  trial  court  did  not  err  in  sus- 
taining the  demurrer  and  entering  the  judg- 
ment of  dismissal. 

The  judgment  Is  affirmed.  Oosts  axe  award- 
ed  to  the  respondents. 

STEWART  and  AILSHIS,  JJ.,  concur. 


(17  Idaho,  379) 

BOBEIRTS  v.  BOARD  OF  COaTBS  OF  CUS- 
TER COUNTY. 
(Supreme  Court  <rf  Idaho.    Dec  8,  1900.) 

1.  SmtBim  AND  Constables  (|  18*>—Af- 
poiNTuENT  or  Dbputt— Right  to  Coupbn- 

SATION. 

One  who  has  been  appointed  as  a  deputy 
sheriff  without  authority  of  the  board  of  coun^^ 
commisBioners,  and  who  presents  a  bill  to  the 
board  for  his  services  as  such  officer,  must  show 
the  facts  and  circumstances  of  his  appointment 
and  emplOTment,  and  the  emergency  existing 
which  required  and  demanded  Immediate  action 
on  the  part  of  the  sheriff,  and  also  show  that 
the  sheriff  was  so  necessarily  engaged  that  he 
could  not  perform  the  service,  ana  that  be  had 
no  other  assistant  or  deputywho  could  perform 
such  service.  Lansdon  v.  Washington  County, 
102  Pac.  844,  cited  and  approved. 

{Ed.  Note.— For  other  cases,  see  ffiieriffs  and 
Constables,  Cent  Dig.  i  82;  Dec.  Dig.  |  18.*] 

2.  Sbibhts  and  Constables  (|  68*)— Coh- 

PKNSATtON   OF  DBPUTT  —  "FcaiTIVE  VBOU 

Justice." 

A  furtive  from  justice  is  one  who  com- 
Bolts  a  cnme  and  withdraws  himself  from  the 
jurisdiction  of  tliat  state  in  which  the  offense 
was  committed;  and  a  deputy  sheriff  in  this 
■tate  has  no  power  or  authority  to  pursue  a 
fugitive  from  Justice  in  another  state  and  claim 
bis  pay  or  compensation  therefor  from  the  coun- 


ty la  which  he  is  d«>nty.  It  on  the  other  hand, 
he  is  the  "agent  of  the  state,"  under  the  pro- 
viflions  of  section  8425,  Rev.  Codes,  Us  claim 
is  a  charse  against  the  state,  * 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Oent  Dig.  |  89;  De&  Dig.  $  «8.*] 

3.  SHIBIFTa  AND  CONSTABLES  d  74*}— COH- 

pbhsation  or  Dbputt. 

Agreed  statement  of  case  eiamlned,  and 
held  not  sufficient  to  support  the  judgment  in 
favor  of  ^e  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sbeclffs  and 
ConstablM,  Cent  Dig.  1  94;  Dec.  Dig.  f  74.*} 

(Byllabos  by  tk»  Oeurt) 

Appeal  from  District  Court;  Custer  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  Sid.  J.  Roberts  against  the 
Board  of  Commissioners  of  Custer  County. 
Judgment  for  idalntUL  Defendant  ai^wals. 
Reversed. 

L.  BL  Glennon,  for  ajn^ellant  Hilton  A. 
Brown,  for  respondent 

AILSHIi;  3.  a%ls  Is  an  appeal  bran  flie 
Judgment  oi  the  district  coiut  rendered  on 
an  an>eal  fran  an  mdw  of  the  board  of 
coun^  commissioners.  It  seems  that  the 
respondmt,  Sid.  J.  Robwta,  presented  a 
claim  to  the  board  of  county  commiaalonns 
of  Custer  connly  In  the  following  words  and 
flgures: 

Coster  County  to  8,  J.  Roberts,  Dr. 

1908. 

Sept.  86.  To  nine  days'  service  as 
deputy  sheriff  of  Cn>- 
ter  county  from  Sept 
16th  to  and  fnclndlng 
Sq»t  25,  1908,  puiBu- 
Ing  fugitive  from  Jus- 
tice   945 

"1680^29.  Blzpenses  of  trip  as  dep- 
uty diexiff   40  40 

«86  40 

The  board  ot  conunlsstoners,  at  th^  next 
regular  meeting  after  the  presmtation  of  this 
claim,  took  action  thereon,  and  allpwed  927.- 
90  on  the  expense  account  and  disallowed 
the  balance  oi  the  bill,  in  the  stun  of  $57.50. 
The  tialmant  thweupon  appealed  fnnn  the 
order  so  made  to  the  district  court  In  the 
district  court  the  case  was  heard  solely  up- 
on Ihe  bill  as  presented  and  the  following 
stipulation:  '^Is  cause  having  come  on  reg- 
ularly fbr  bearing  before  the  court,  sitting 
without  a  Jury,  whereupon  it  was  stipulated 
and  agreed,  In  opai  court;  1^  counsti  for  the 
reflective  parUea  Oiat  all  and  every  <me  of 
the  itons  of  the  bills  In  controversy  in  this 
ai^peal  are  true  and  ctnrect,  and  that  all 
servlcea  were  rendraed,  and  all  expenses  In- 
curred, as  th»eln  set  forth,  while  In  tiie  pw 
formance  of  tlie  duties  of  deputy  shorlfl  ttf 
Custer  county.  It  is  further  stipulated  and 
agreed  that  the  only  question  involved  tai 
this  appeal  Is,  Was  the  salary  set  forth  In 
said  bills  a  legal  charge  against  Custer  coun- 
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t7?  Or  mnBt  fbe  same  b«  paid  by  Bobert 
MOTrlB(Hi,  the  Qien  duly  qualified  and  acting 
sheriff  at  Ouster  county,  vlrtne  of  an 
order,  tiim  In  force  and  tfTect,  between  aatd 
Bobert  Uorrlson  and  aald  board  of  county 
commlsBlonos?  said  ordor  being  to  the  ef- 
fect fbllowlng:  *In  tlie  matter  itf  tbn  appli- 
cation of  fflierUC  Bobort  Iforriaon  fbr  depaty 
hire  tot  file  year  1908.  In  this  matter  It  Lb 
hereby  ordered  that  EBierlff  Bobert  Morrison 
be  allowed  $400.00  per  year  for  all  deputy 
hire.'  The  pro^alons  of  vplch.  order  were 
accepted  by  said  SherUZ  Bobert  Morrison. 
And  it  is  hereby  stipulated  and  agreed  that 
tte  said  sum  of  $400  was  allowed  and  paid 
to  said  Bobert  Morrison,  by  virtue  ot  said 
oi'der  [agreement],  over  and  above  any  al- 
lowances made  <m  said  bills  herein  named. 
And  it  Is  further  stipulated  and  agreed  that 
when  the  said  Bbrrices  were  rendered  the 
district  court  for  Ouster  county  was  In  ses- 
sion; that  the  said  sheriff  and  his  regular 
deputy  were  necessarily  engaged  in  serrlces 
of  said  court"  The  district  court  adapted 
the  stipulation,  or  agreed  statemrat  of  facts, 
as  the  findings  of  the  court,  and  th«reupon 
rendered  Judgment  In  favor  of  the  respond- 
&it  herein  for  the  sum  claimed.  This  appeal 
Is  from  the  Judgment  of  the  district  court 

The  foregoing  agreed  statement  of  facta 
Is  not  sufficient  to  support  a  Judgment  in  fa- 
vor of  respondent  In  the  first  place,  tbe 
order  made  by  the  board  of  commissioners 
with  reference  to  the  deputy  hire  of  the  sher- 
iff waB,  to  say  the  least  irregular,  and  not 
what  Is  contemplated  by  the  statute.  We 
assume,  however,  that  the  understanding  be- 
tween the  board  of  commissioners  and  the 
sheriff  was  that  an  allowance  of  $400  per 
annum  would  be  enough  to  enable  the  sher- 
iff to  employ  a  deputy  at  such  times  as  he 
wouM  need  a  deputy.  It  was  evidently  not 
Intended  that  the  sheriff  should  keep  a  regu- 
lar deputy  throughout  the  year  on  a  salary 
of  $400.  We  infer  from  the  order  that  It 
was  contemplated  that  he  should  ^ploy  a 
deputy,  or  deputies,  at  such  time  or  times  as 
he  needed  assistance,  and  that  the  total  dep- 
uty hire  should  not  exceed  $400.  This,  of 
course,  was  evidently  intended  to  apply  to 
the  nsual  and  ordinary  duties  and  require- 
ments of  the  office.  Neither  the  sheriff  nor 
the  board  of  commlsstoners  would  be  limited 
by  this  allowance  or  bound  by  tbe  order  In  a 
case  of  emergency,  where  it  was  necessary  to 
have  additional  assistance,  or  employ  help  to 
discharge  the  duties  of  the  office.  We  bad 
occasion  to  consider  a  question  very  similar 
to  tills  In  Lansdon  v.  Washington  County, 
102  Pac.  844.  The  claimant  shows  no  privity 
of  contract  or  employment  between  himself 
and  the  county.  His  employment  was  not 
authorized  by  the  board  of  commissioners. 
On  the  contrary,  he  was  employed  by  the 
dierlff.  It  appears  that  the  sheriff  was  paid 
the  sum  of  $400  for  d^uty  hire  for  the  year 
In  which  this  service  was  rendered.  Before 


the  shoriff  could  recovw  any  largar  or  great- 
er  sum.  It  would  be  necessaiy  tax  him  to 
show  the  manner  of  expenditure  of  the  $400 
allowed  him,  and  the  em«:g«icy  and  neces- 
sity for  Incurring  additional  expense  or  em- 
ploying additional  hdp.  That  necessarily  In- 
volves a  consideration  of  the  facts  out  of 
which  the  emergenc7  aros^  as  w^  as  the 
reasonableness  of  the  diarge.  It  is  entalnly 
necessary  tor  Uie  claimant  to  show  as  mndi 
as  It  would  have  beoi  necessary  for  the  sher^ 
iff  to  show.  The  fact  that  flie  sheriff  and 
a  regular  d^raty  were  engaged  in  attendance 
on  the  district  court  at  the  time  this  sor- 
ice  was  rendered  does  not  in  itself  taavrex 
the  requlremmt  He  was  not  limited  Ity  the 
oTAet  of  the  hoard  of  CMnmlsaltHiers  to  one 
depn^.  fie  might  have  employed  one  or 
more  duties.  He  was  only  limited  In  tlie 
amount  he  should  es^end  wttoln  the  year. 
Again,  the  &et  that  the  Sheriff  receives  a 
warrant  of  arrest  does  not,  In  all  cases,  mean 
that  an  emergency  has  arisen  which  requlree 
immediate  action  In  order  to  serve  the  war- 
rant 

Another  thing  that  appears  upon  the  face 
of  this  claim  deserves  at  least  a  passing  men- 
tion. Tbe  claim  Itself  says  tbe  service  ren- 
dered was  in  "pursuing  fugitive  from  jus- 
tice." There  is  no  evidence  explaining  this  In 
any  respect.  Of  course  we  are  not  informed 
as  to  whether  the  respondent  In  presenting 
this  claim  and  using  this  language  used  it  la 
a  legal  or  technical  sense  or  not ;  but,  in  view 
of  the  fact  that  there  is  no  explanation  con- 
tained In  the  record,  and  that  the  terms  were 
used  by  an  officer  of  the  law,  we  assume  that 
they  were  used  In  a  legal  sense.  If  so,  this 
would  not  be  a  charge  against  the  county. 
A  "fugitive  from  Justice"  Is  one  who  commits 
a  crime  In  one  state  and  withdraws  himself 
from  the  Jurisdiction  of  that  state.  4  Words 
&  Phrases,  p.  2095.  By  reason  of  being  a 
deputy  sheriff  the  respondent  would  have 
had  no  right  to  pursue  a  fugitive  from  Justice 
In  another  stete ;  but  If,  on  the  other  hand, 
he  had  been  designated  as  the  "agent  of  the 
state**  to  receive  a  "fugitive  from  Justice," 
under  the  provisions  of  section  842S,  Hev. 
Codes,  the  charge  would  be  against  the  state, 
and  not  against  the  county.  Kroutlnger  v. 
Bd.  of  Elxaminers,  S  Idaho,  463,  60  Pac.  279. 

The  foregoing  observations  are  sufficient 
to  show  at  once  that  no  case  has  been  made 
against  the  county,  and  that  the  agreed 
statement  does  not  support  the  Judgment 
The  Judgment  must  be  reversed,  and  It  Is  so 
ordered.  OwiD«  to  the  condition  of  this 
case,  we  have  concluded  to  order  a  new  trial, 
so  that  the  claimant  if  he  thlnlcs  he  can 
make  a  case  that  will  bring  him  within  the 
purview  of  the  law  as  announced  In  Lansdon 
V.  Washington  County,  supra,  may  have  a 
new  trial  and  present  the  evidence  of  Ma  em- 
ployment and  the  circumstances  under  which 
be  was  enq>loyed,  and  the  oneigency,  if  any, 
which  existed,  so  that  the  court  may  be  able 
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to  fallT  consider  13ie  ease  in  the  llgbt  of  an 
Oie  facts  and  circnmatances  thereof.  Costa 
awarded  In  ftiTor  of  appellant. 

SULLIVAN,  a  and  STUWABT,  3^  con- 
enr* 


08  Utah.  52S) 
MADSEN  T.  UTAH  UGHT  ft  RY.  GO. 
(Sopreme  Coort  of  Utah.   Nor.  17*  190&.) 

1,  Witnesses  (|  211*)— "Pbivilboeo  Comku- 

HICATION8"— PHTBICIAW  AHD  PaTIENT. 
The  iotent  fai  eaacting  Comp.  Laws  1907, 
I  3414.  sabd.  4,  providiiig  that  a  physician  can- 
not without  the  coajieDt  of  his  patient  be  ex- 
aznined  In  a  drll  action  u  to  any  information 
acquired  In  atteading  the  i>atient  which  was 
necessaiy  to  enable  aim  to  prescribe  for  the 
patient,  waa  not  tiiat  all  Information,  whether 
Of  commanicatlon  or  otherwise,  obtained  by 
pnyaicians  from  their  patients,  ahould  be  priv* 
ileged,  bnt  nich  information  only  at  may  rea* 
sonabiy  be  necessary  to  enable  the  phyBldaaa 
to  apply  their  tall  professional  skill  for  their 
patients*  benefit,  wblSi  information  la  privileged, 
altbouRh  it  may  be  a  narratlTO  of  the  facts 
leading  to  an  accidental  injuy. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  768,  773;  Dec  Dig.  i  211.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol  6,  pp.  5391-5598;  toI.  8,  p.  7764.] 

2.  WrrNKssEB  (|  222*)—Pbivileqed  CoHsnr- 
NiCATiona— Phtsigian  and  Patient. 

Where  It  appears  that  a  physician  has  pre- 
scribed for  or  treated  a  person,  or  has  obtain- 
ed any  information  from  snch  person  for  the 
pnnmse  oi  doing  so,  the  Inference  arises  that 
ma  Information  wss  necessary,  so  that  it  wonid 
be  a  privileged  communicatioDj  and  not  com- 
peWt  evidence,  over  the  patient's  c4)Jection, 
and,  nnlees  snch  inference  Is  rebutted  the 
nlttmate  fact  that  ft  was  necessary  may  be  as- 
sumed to  be  established ;  bnt  such  inference 
is  negatived  by  the  testimony  of  the  physician 
disclosing  to  the  conrt  jnet  what  the  facts  were 
under  which  the  information  was  obtained,  when 
it  may  be  that  the  inference  Is  entirely  overcome, 
though  the  testimony  of  the  physician  may  not 
be  conplusive,  and  the  court  may  be  jnatlfied 
in  holding  the  Information  necessary,  notwith- 
standing the  statement  of  the  i^ysiclan  to  the 
cootrary.f 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cebt  Dig.  S  788;  Dec.  Dig.  |  222.*] 

8.  WiTNEssEfl  (I  211*)— Privileged  Comrtr- 
NiOATiONS— Statements  to  Pbtsician. 
Plaintiff,  Injured  in  alighting  from  a  street 
car,  gave  a-  statement  to  a  physician  treating 
him  to  the  effect:  That  be  was  going  home  on 
the  car,  standing  on  the  lower  step,  expecting 
to  get  off  on  the  north  side  of  a  certain  street, 
hnt  die  ear  kept  on  going,  and  he  got  off  and 
waa  thrown  to  ttie  ground;  that  he  did  not 
tell  the  conductor  to  stop  on  the  north  side 
of  the  street,  but  thought  that  he  always  did 
stop  on  that  side,  and  therefore  Jumped  off ; 
that  when  he  Jumped  he  fell  on  his  left  side 
and  could  not  get  home  without  assistance. 
Held,  that  the  information  was  not  necessary 
to  assist  the  t^yi^cian  to  iotelllgently  treat 
plaintiff  tor  his  injury  and  was  not  a  privileged 
eomnuinleatlon. 

TEA.  Note.— For  other  eases,  sea  Witnesses, 
C^nt  Dig.  H  768,  773;  Dee.  Dig.  {  211.»] 

4.  WiTNBSSEB  (I  212*)— Pbitzlioed  CoiQcn- 

RICATIONS. 

Where  physicians  made  a  physical  examina- 
tion ik  an  injured  person  whom  they  put  ander 


the  influence  of  an  anaesthetic  to  obtain  Informa- 
tion to  enable  them  to  treat  his  injury,  informa- 
tion obtained  thereby  was  a  privileged  cnnmn- 
nication. 

[Ed.  Note.— For  other  eases,  sea  Wittussa^ 
Cent.  Dig.  I  774;  Dec;  Dig.  S  212.*! 

6.  Appeal  and  Erbob  (i_  1081*)— Bxvmr— 
Ebboneoub  Bvidircb— IiivBBBiiCB— PBBnr- 

DIOE. 

As  a  general  rule,  where  the  court  admits 
incompetent  evidence  upon  a  material  Issue, 
all  the  party  against  whom  such  evidence  is  ad- 
mitted need  do  is  to  produce  the  record  disclosing 
the  admission  of  such  evidence,  and  his  objection 
and  exception,  from  which  the  legal  Inlerenee 
obtains  tnat  the  em»  is  prejudicial,  and  hence 
is  reversible  error;  bnt  the  opposite  party  may 
show  from  the  record  that  the  error  is  neverthe* 
less  not  fatal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E»or^^Cent.  Dig.  K  4038-4046;  Dec  Dig.  I 

&  Cabbiebs  (t  318*)  —  Stbkct  Raxumadb  — 

IHJUBT  TO  PASSENGCa—EVIDEHCK. 

In  an  action  for  injury  to  a  street  car 
passenger,  evidence  held  to  support  a  finding  that 
defendant  was  not  nsgilgent. 

[Ed.  Note;— For  other  cases,  see  Oarrien, 
Cent.  Dig.  H  1270,  1307-1314;  Dec.  Dis-  I 
S18fc*] 

7.  Appbai.  and  Ebbob  1052*)— Rbtixw— 
pBEjuDiciAi,  Ebbob. 

Under  Comp.  Laws  1907,  |  3285,  providing 
that  no  exeeptiMi  shall  be  regarded  nnless  tlie 
decision  excepted  to  is  material  and  prejndldal 
to  the  snbstantial  rights  of  the  party  excepting 
error  in  the  admission  ot  evidence  will  not  be 
ground  for  reversal  of  a  Judgment  for  defend* 
ant,  where  It  relates  to  an  issue  which  is  made 
Immaterial  because  another  vital  issue  is  found 
in  defendant's  favor,  or  unless  upon  the  record, 
as  presented  to  the  appellate  murt,  there  is  at 
least  a  posribility  of  Injury ;  and  hence  a  Judg* 
ment  for  defendant,  in  an  action  for  injuries  to 
a  street  car  passenger,  will  not  be  reversed 
for  the  erroneous  admission  of  privileged  com* 
mnnications  from  plaintiff  to  nis  physician, 
Trtiere  the  evidence  sustained  tiie  finding  that 
defendant  was  not  negligent. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4177 ;  Dec.  Dig.  {  1052.*] 

Strang  OL  J.,  dlMentlng. 

Appeal  from  District  Court,  lUid  Dl^ 
trlct;  M.  L.  Ritchie,  Judge. 

Action  by  N.  P.  Madsen  against  the  Utah 
Light  ft  Railway  Company.  Judgment  for 
defmdant.  and  plaintiff  appeals.  Affirmed. 

James  D.  Pardee,  for  appellant.  P.  L.  WU- 
llame,  George  SmiUi,  and  John  O.  WUlla,  for 
respondent 

FRIGK,  J.  Awellant  brongbt  thia  action 
to  recover  damages  for  personal  injorles.  In 
his  complaint  he,  In  Babatance^  alleged: 
That  at  a  CNtaln  time  -and  place  be  was  a 
passenger  on  one  of  respondent's  street  cars; 
that  he  Informed  fhB  ctmdnctor  that  he  de< 
idred  to  alight  at  a  certain  street  crossing; 
that  when  the  car  approached  the  crossing 
In  question  It  sladEeaed  q>eed  and  was  mn- 
nlng  slowly;  tiut  s^ppdlant  tbea  left  the  In- 
side ot  the  car  and  went  onto  the  rear  plat- 
form, and  from  there  stepped  onto  the  car 
step  with  a  view  of  alighting  therefrom; 


*For  other  oases  ass  same  tople  and  ssctlon  NCHBBR  in  Deo.  A  Am.  Digs-  1M7  to  date^  A  Rsportsr  Indens 
t  Vans  v.  BaU  Lake  CUy,  »  Utah,  no,  n  Fao.  m. 
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that  the  car  did  not  stop  at  the  crossing,  bat 
at  about  the  time  he  reached  the  same  It 
SQddenly  Increased  Its  speed,  which  caused 
the  appellant  to  fall  from  the  car  step  to  the 
ground,  by  reason  of  which  be  was  greatly 
Injured.  Bespondent  denied  all  acts  of  neg- 
ligence and  pleaded  contributory  negligence. 
A  trial  to  a  Jury  resulted  In  a  verdict  in  fa- 
vor of  respondrait.  The  court  entered  Judg- 
ment upon  tbe  verdict,  And  the  appellant 
presents  the  record  on  appeal. 

The  principal  assignments  of  error,  and  on 
which  appellant  strenuously  Insists,  relate 
to  the  admission  of  certain  evidence  over 
appellant's  objections.  The  first  error  to  be 
noticed  arose  as  follows:  After  appellant 
bad  testified  and  given  bis  verslou  of  the  ac- 
cident and  detailed  the  cause  and  extent  of 
bis  Injuries,  the  defendant  called  Dr.  Van 
Oott  aB  a  witness,  who,  In  answer  to  respond- 
ent's counsel,  testifled^  In  substance:  That 
he  was  a  physician  and  surgeon;  that  he  had 
beea  engaged  In  practice  for  over  five  years; 
that  at  flie  time  of  the  accident  be  was  en- 
gaged In  practice  In  Salt  Lake  City;  that  he 
was  not  a  member  of  tbe  medical  staff  of  re- 
Qwndeat,  nor  was  he  employed  by  It  as  an 
assistant;  that  at  times.  In  cases  of  accident, 
when  he  was  called  on,  however,  he  had 
done  some  emergency,  work  for  respondent 
wben  respondents  r^^ular  surgeons  conid 
not  be  obtained;  that  on  tiie  evening  of 
April  13,  1007  (tiie  date  of  tbe  accident  com- 
plained of),  tbe  witness  was  requested  by 
Dr.  Landenbergw,  one  of  respmdenf  s  rc^- 
lar  surgeons,  to  go  to  the  home  of  appellant. 
Questions  were  then  asked  and  answered  as 
follows:  "Q.  When  you  did  things  of  tbat 
kind,  state  wbether  or  not  It  was  part  of 
your  duty,  when  making  a  call  in  an  emer- 
gency case  for  the  Utah  Light  &  Railway 
Oompany,  to  obtain  a  record  or  statement 
A.  Tes,  sir;  It  was.  Q.  Obtain  a  record  or 
statemmt  of  the  accident  and  how  It  occur- 
red, and  turn  It  Into  the  company?  A.  Yes, 
sir.  Appellant's  Counsel:  I  object  to  that 
as  being  Incompetent,  Irrelevant,  and  Imma- 
tolal,  and  move  to  strike  ont  bis  answer. 
The  Odurt:  The  motion  to  strike  out  is  de- 
nied. Appellant's  Counsel:  Exertion."  Tbe 
doctor  further  testified  that  he  had  a  con- 
versation with  appellant  and  obtained  a 
statement  from  him  on  the  evening  of  the  ac- 
cident; that  be  reduced  the  statement  to 
writing,  read  It  dver  to  appellant;  that  ap- 
pellant signed  It;  and  that  the  statement 
was  tbe  one  then  exhibited  to  the  witness, 
which  will  hereafter  appear  In  full.  Counsel 
for  respondent  then  asked  the  witness:  "I 
wish  you  would  state  wbether  or  not.  In 
tbat  conversation  with  reference  to  how  this 
accident  occurred  and  the  things  tbat  appear 
on  tbat  statement,  you  obtained  any  Infor- 
mation from  tbe  plaintlir  tbat  was  necessary 
tar  you  to  obtain  In  order  to  treat  falm  if  you 
had  desired  to  do  so?"  Counsel  for  awellant 
Interposed  the  following  objection:  **0b- 


REPOBTBB.  (Utah 

Jected  to  as  Incompetent  and  Irrelevant,  call- 
ing for  a  conclusion."  The  objection  was 
overruled  and  exception  noted.  The  witness 
answered:  "No,  sir."  "Q.  At  the  time  yon 
had  tbe  conversation  resulting  in  putting  this 
— making  this  statement,  was  Mr.  Madsen 
(appellant)  conscious  and  rational,  or  not?  A. 
Yes,  sir.  Counsel  for  Appellant:  I  object  to 
that  as  Incompetent,  Irrelevant,  and  Immu- 
terial.  and  move  to  strike  the  answer  out. 
The  Court:  Overruled.  You  may  have  tbe 
.benefit  of  the  objection  as  though  made  be- 
fore the  answer.  Appellant's  Counsel:  Ex- 
ception. Q.  Hare  you  any  other  source  and 
cause  of  obtaining  the  Information  you  put 
here  except  what  be  told  you?  A.  No»  tlx. 
Q.  Where  and  what  was  he  doing  when  yon 
went  to  the  bouse?  A.  He  was  sitting  in  a 
chair,  If  I  remember  correctly.  Q.  Dressed 
or  undressed?  A.  He  was  dressed.  Q.  Did 
you  make  any  examination,  or  attempt  to, 
of  his  physical  condition?  A.  Yes,  I  asked 
him  where  be  was  Injured,  and  I  took  bold 
of  his  knee  and  started  to  move  It,  and  there 
was  considerable  pain  there,  and  be  could 
not  move  tbe  limb  very  well  without  consid- 
erable pain."  Then  tbe  doctor  stated  that 
be  could  not  examine  the  patient  satisfac- 
torily and  made  arrangements  wltb  Dr. 
Landenbei^r  over  the  *phone  to  make  a  fur- 
ther examination  tiie  following  morning. 
The  doctor  then  went  on  and  stated  that  he 
and  Dr.  Landenbe^^  made  a  further  exam- 
ination of  appellant  the  following  morning, 
and  detailed  what  tb^  then  discovered.  Ws 
shall  refer  to  the  examination  tbat  was  made 
the  ftuiowlng  morning  hereafter.  The  doc- 
tor was  cross-examined  by  counsel  tor  appel- 
lant, and,  In  referring  to  the  doctor's  visit 
and  Its  purpose,  the  following,  among  other, 
questions  were  asked  and  answered:  "Q. 
Mr.  Madsoi  (appellant)  understood  you  were 
a  physician,  did  he?  A.  Yn,  shr.  Q.  And 
that  you  came  there  for  the  purpose  of  treat- 
ing him?  A.  Yes,  sir.  Q.  And  to  render 
any  medical  assistance  that  the  case  require 
ed?  A.  Well.  I  did  not  state  that  to  him— 
Q.  He  understood  that^  did  he?  A.  I  do 
not  know.  Q.  Did  you  tell  him  you  would 
render  any  assistance  that  was  necessary? 
A.  No,  I  did  not  tell  him.  Q.  You  went  right 
to  work,  however,  and  commenced  to  In- 
quire about  the  case?  A.  Yes,  I  told  him  I 
was  sent  by  the  Utah  IJgfat  to  see  about  his 
Injury." 

The  foregoing  Is  a  substantial  transcript 
from  the  original  bill  of  exceptions  giving 
the  questions  and  answers  thereto,  the  oth 
Jections  of  counsel,  and  rulings  of  the  court, 
with  the  exceptions  thweto.  For  conven- 
ience we  shall  here  Insert  tbe  statement  that 
tbe  doctor  testified  be  obtained  from  appel< 
Innt  on  the  evening  of  tbe  accident,  and 
which  was,  over  appellant's  objection,  admit 
ted  in  evidence.  This  statement  was  exhib- 
ited to  appellant  when  he  was  a  witness  on 
the  stand,  and  he  admitted  that  the  signature 
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lows:  "Salt  Lake  City,  AprU  13,  07.  Mr.  N. 
P.  Madsen.  Employe  U.  L.  &  Ry.  Co.  63  years. 
Injured  6:30  p.  m.  on  6:15  car  leaving  Main. 
I  was  coming  home  on  the  Oalder'a  Parle 
car  and  I  was  standing  on  the  lower  step, 
expecting  to  get  oft  on  the  north  side  of 
Ninth  South,  but  the  car  kept  on  going  and 
I  got  off.  The  car  was  going  so  fast  it 
threw  me  to  the  ground.  I  did  not  tell  the 
conductor  to  stop  on  the  north  side,  but 
thought  he  always  did  stop  on  the  north 
•Ide,  and  thkt  is  the  reason  I  Jumped.  ^S[heu 
I  Jumped  I  fell  on  my  left  side  and  could  not 
get.  home  without  assistance."  Appellant's 
counsel  made  the  following  objection  to  the 
admission  of  this  statement:  "I  object  to 
that  on  the  ground  it  Is  Incompetent,  Irrele- 
vant, and  immaterial,  and  imder  the  statute 
as  being  a  privileged  communication."  The 
court  overruled  the  objection,  and  counsel 
duly  excepted. 

From  the  for^^ing  it  will  he  observed  that, 
while  counsel  did  not  refer  to  the  privilege 
In  making  his  objections  to  Dr.  Van  Cott's 
testimony,  he  nevertheless  made  this  objec- 
tion when  the  statement  obtained  by  the  doc- 
tor from  appellant  was  offered  In  evidence. 
The  questions  raised  therefore  are:  (1) 
Whether,  In  view  of  the  state  of  this  record, 
the  assignment  of  error  referred  to  is  proper- 
ly before  ub;  (2)  if  It  is,  whether  the  record 
discloses  that,  when  the  statement  was  ob- 
tained, the  relation  of  physician  and  patient 
existed  between  Dr.  Van  Cott  and  appellant, 
and  (3)  if  this  be  so,  whether  the  statement, 
when  fairly  construed,  comes  within  the  stat- 
ate  as  a  privileged  communication.  As  to  the 
first  two  propoBitlons,'  we  entertain  serious 
doubts;  but  In  view  that  the  trial  court  evi- 
dently understood  the  object  and  purpose  of 
comuers  objections,  and  as  counsel  for  both 
parties  have  treated  and  argued  the  asslgn- 
mttit  as  t)eiDg  before  us,  we  shall  so  treat  It, 
and  thus  address  ourselves  to  the  third  and 
last  proposition,  namely.  Is  there  anything 
contained  .in  the  statement  of  appellant  which 
la  protected  by  the  statute?  Subdivision  4 
ot  section  S414,  Comp.  Laws  1907,  reads  as 
follows:  "A  pbyalcUm  or  snrgemi  cannot, 
without  the  ccmsat  of  bis  patloit  be  examin- 
ed In  a  dvU  action  as  to  any  Inffmnatltm 
acquired  in  attending  tbe  patloit  which  was 
necessary  to  wable  him  to  prescribe  or  act 
for  tbe  patient** 

While  tbe  courts  are  not  In  strict  harmoDy 
In  ctmcretdy  ai^lTlDK  the  provisions  of  sta^ 
ntes  timilar  to  the  foregoing,  yet  tbc^  prac- 
tically all  agree  that.  In  order  to  bring  tbe 
InfOTmatlcm  referred  to  In  the  statnte  within 
its  provisions,  It  must  be  made  to  appear: 
(1)  That  the  information  was  obtained  dnt^ 
Ing  the  existence  of  the  relation  of  physician 
and  patient;  and  (2)  that  the  Information, 
bowever  acquired,  was  necessary  to  enable 
the  physldan  or  sn^^eon  to  prescribe  for  or 
act  professionally  for  the  patient.  The  stat- 
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structlon  and  should  be  applied  and  ^forced 
so  as  to  accomplish  the  purpose  for  which 
it  manifestly  was  designed.  It  seems  quite 
clear  that  In  adopting  the  statute  the  Legis- 
lature did  not  Intend  tiiat  all  Information, 
whether  by  communication  or  otherwise, 
which  Is  obtained  by  physicians  from  their 
patients,  should  be  privileged,  but  such  In- 
formation only  as  may  reasonably  be  neces- 
sary to  enable  the  physicians  to  apply  their 
full  professional  skill  for  the  benefit  of  their 
patients;  The  statute  Is  not  intended  as  an 
aid  to  conceal  or  smother  the  truth  in  a  court 
of  Justice ;  but  Its  object  is  to  protect  as  privi- 
leged all  that  may  be  said  by  a  patient  to  his 
physician  while  the  relation  of  trust  and  con- 
fidence exists,  and,  further,  to  protect  all  the 
Information  a  physician  obtains  through  bis 
senses  of  touch,  sight,  or  otherwise,  daring 
such  relation,  provided  the  communication  or 
Information  was  reasonably  necessary  to  en- 
able the  physician  to  accomplish  the  purpose 
for  which  the  relation  of  physician  and  pa- 
tient is  called  Into  existence.  As  we  have 
said,  the  cases  are  not  In  strict  harmony  as 
to  just  what  Information  or  communications 
come  within  the  statute.  The  main  difficulty 
arises  In  thrae  cases  where  there  was  no  di- 
rect evidence  of  whether  the  Information  In 
question  w&s  or  was  not  necessary  to  enable 
the  physician  to  discharge  his  professional 
duties  to  the  patient  As  may  well  t>e  con- 
ceived, the  question  whether  the  particular 
Information  In  question  in  any  case  was  or 
was  not  necessary  cannot  always  be  left  to 
the  physician's  statement  or  to  what  Is  called 
direct  evidence;  but,  as  Is  well  said  by  the 
Supreme  Court  of  Missouri,  in  State  v.  Eem- 
nedy,  177  Mo.  129,  75  8.  W.  987,  the  physician 
"must  as  a  general  rule,  under  the  statute, 
determine  for  himself  whether  the  informa- 
tion acquired  by  him  from  his  patient  Is 
necessary  for  him  to  prescribe  for  such  pa- 
tient and.  In  the  absence  of  some  showing 
to  the  contrary,  as  In  the  case  at  bar,  the  pre- 
sumption must  be  indulged  that  the  Informa- 
tion In  question  was  necessary  for  that  pur- 
pose." Munz  V.  Salt  Lake  City,  2S  Utah, 
220,  70  Pac.  852,  Is,  in  substance,  to  the  same 
effect 

The  forcing  statement  commends  Itself 
to  our  judgment  with  tbe  exc^Ion  of  tbe 
unguarded  expression  that  when  there  is*  no 
showing  to  tbe  contrary,  the  "presumption 
must  be  indulged,"  eto.  A  moment's  reflec- 
tion will  show  that  the  law  does  not  raise  a 
presumption  either  way,  but  leaves  the  ques- 
tion as  one  of  fact  Where  therefore  it  la 
made  to  appear  that  a  physician  prescribed 
for  or  treated  a  person,  or  that  the  physldan 
obtained  any  Information  from  such  person 
for  the  pnrpose  of  AtOng  so,  the  Inference 
arises  ttiat  such  Information  was  necessary, 
and,  unless  this  Inference  is  rebutted,  the  ulti- 
mate fact  that  it  was  necessary  may  be  as- 
I  Bumed  to  be  established.  Wben,  bowerw,  this 
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Inference  1b  nesattred  by  the  testimony  of 
the  physician  dl&cloalng  to  the  court  Just 
what  the  facta  were  under  which  the  Infor- 
mation was  obtained,  then  it  may  be  that  the 
Inference  is  entirely  oTercome.  Quite  true, 
the  testimony  of  the  physician  may  not,  In 
all  cases  and  under  all  circumstances,  be  con- 
dusiT^  and  tlie  conrt  .may  still  be  justified 
In  holding  the  Informatton  necessary,  the 
statement  of  tiie  physician  to  the  contrary 
notwithstanding.  If  the  rule  were  otherwise, 
the  physician  would  ttave  It  in  bis  power  to 
eitiier  enforce  ttie  statute  with  respect  to  all 
information,  or  to  ignore  it  with  respect  to 
alL  Thin  would  be  unreasonable 

The  tefltimony  of  the  physician  from  which 
the  conrt  may  detwmlne  whether  the  tnfor- 
matim  was  or  was  not  necessary  to  enable 
the  physician  to  act  is  always  important, 
and.  we  tbbik,  should  receive  fair  and  fnll 
consideration ;  but  in  determining  its  weight 
and  effect  It  should  be  considered  in  the  light 
of  all  the  facts  and  the  surrounding  circum- 
stances. In  some  cases  and  under  some  cir- 
cumstances the  statement  or  information  ob- 
tained from  the  patient  may  be  self-explana- 
tory, and  tbuB  a  mere  inspection  of  It,  if  writ- 
ten, or  merely  having  It  stated.  If  oral,  may 
be  BufQcieut  to  enable  the  court  to  determine, 
whether  the  Information  Is  privileged  or  not 
In  other  cases  the  doctor's  statement  as  to 
whether  the  Information  was  necessary  or  not 
may  be  conclusive  upon  the  subject.  Where 
therefore  evidence  of  this  character  has  hem 
either  admitted  or  excluded  by  the  trial  court, 
and  Its  rulings  are  attacked  and  presented 
to  the  appellate  court  for  review,  the  review- 
ing court  most,  from  the  record  presented, 
of  necessity,  determine  two  things:  (1)  Did 
the  trial  court  err  In  either  admitting  or  ex- 
cluding the  evidence?  And  (2)  if  It  did,  la 
the  error  prejudicial?  The  first  question  now 
to  be  determined  therefore  is:  Does  the 
statement,  or  any  part  thereof,  made  by  ap- 
pellant to  Dr.  Van  Cott,  come  within  the 
statute  as  privileged?  A  mere  cursory  in- 
spection of  the  statement  discloses  that  It 
contains  nothing  except  a  brief  narrative  of 
what  occurred  at  e  certain  time  and  place. 
We  think  it  Is  also  apparent  that,  at  least 
upon  Its  face,  nothing  Is  disclosed  of  a  con- 
fidential nature,  nor  of  any  fact  or  facts, 
which,  to  the  ordinary  mind  at  least,  would 
seem  necessary  for  a  physician  to  know  In 
order  to  prescribe  for  or  treat  the  person 
making  the  statement  for  the  injury  disclosed 
tha«by.  In  fact,  no  Injury  Is  even  referred 
to  In  the  statement  in  Question ;  but  whether 
one  existed  is  left  ^tlrely  to  inference.  In 
addition  to  this,  Dr.  Tan  Cott  testified  that 
be  obtained  no  information  of  the  character 
whldi  is  protected  by  tba  statute.  If  this  be 
true— and  there  is  nothing  In  the  record 
showing  tlie  contrary— the  statement  In  ques- 
tion is  not  prlvll^ed.  We  ar»  amire  that 
there  are  cases  which  seem  to  go  to  the  ex- 
tent of  h(fldlng  .tliat,  when  the  relation  of 


patient  and  physician  Is  once  conceded,  about 
everything  which  has  any  relation  whatever 
to  the  accident  or  Injury  In  question  comes 
within  the  statute.  We  shall  not  attempt  to 
cite  nor  refer  to  a  large  number  of  cases,  but 
shall  refer  the  reader  to  a  few  only  as  fiilr 
types.  The  following  are  cases  whtdi  seem 
to  favor  the  doctrine  last  above  stated:  Bat- 
tls  V.  Railway  Co.,  124  Iowa.  623.  100  N.  W. 
543 ;  Eeist  v.  a  G.  Ry.  Co.,  110  Iowa.  32.  81 
N.  W.  181 ;  UcRae  v*  Erlckson,  1  Cal.  App. 
326,  82  Pac.  200 ;  Peunsylvanla  Co.  v.  Marlon, 
123  Ind.  415.  28  B.  873.  7  L.  B.  A.  887,  18 
Am.  St  Rep.  S80. 

It  is  only  fair  to  state  that,  in  all  of*  the 
foregoing  cases,  it  was  either  afflrmatively 
made  to  appear  ttiat  the  physician  regard- 
ed the  particular  information  In  qnestlon 
necessary,  or  that  such  fact  arose  as  an  in- 
ference deduced  from  other  facts.  Upon 
the  other  hand,  there  Is  also  a  lai^  num- 
ber of  cases  from  very  able  courts  wmdi 
take,  what  seems  to  us,  a  more  rational 
view.  As  types  ctf  that  daas,  we  cite  ttie 
following:  Green  r.  MetropoUtan  St  By. 
Co.,  171  N.  T.  201,  63  N.  B.  958,  89  Am.  8t 
Rep.  807;  Griffiths  r.  Same,  171  N.  T.  106» 
63  N.  Bt.  806;  Green  t.  Terminal  Ry.  Asa*]!, 
etc..  211  Mo.  18,  109  8.  W.  715.  In  the  case 
of  Green  t.  Metropolitan  8t  Bj.  Co.,  supra, 
a  statement  In  Its  eflEect  Just  like  the  <me 
now  under  eon8lderatl<m  was  ttie  subject  of 
review.  After  stating  the  manifest  purpose 
of  the  statute,  Mr.  Justice  Gray,  at  page 
204  of  171  N.  T..  at  page  969  of  63  N.  B.  (89 
Am.  St  Rep.  807),  says:  **Surdy  It  conKl 
not  have  been  Intended  that  any  tmtbfol 
version  of  a  narrative  of  tiie  events  leading 
to  an  accidental  Injury  should  be  excluded, 
and  that  was  all  thlft  question  called  for,  as 
It  had  come  from  the  sufferer's  lips,  and 
when  treah  In  his- recollection.  It  Is  ralber 
more  consonant  with  the  requirements  ot 
Justice  that  no  witness  should  be  preventea 
from  giving  such  evidence.*'  Trom  the  doc* 
tor's  testimony  In  the  case  referred  to,  it 
was  left  very  doubtful  whether  he  deemed 
the  information  received  by  liim  necessary  to 
enable  hbn  to  prescribe  for  the  Injured  per- 
son. Them  is  a  dissenting  opinion  baaed, 
however,  up<m  the  fact  tliat  the  Inftnmatlon 
was  deemed  necessary  by  the  doctor,  and 
for  that  reason  it  Is  claimed  that  tbe  case 
Is  clearly  distlngnlshable  from  the  case  of 
Griffiths  T.  Metropi^tan  Bt  Ry.  Oo.,  supra, 
in  whldi  the  doctor  testified,  as  in  this  case, 
nam^,  tlut  the  information  was  not  nacee- 
sary. 

The  case  of  Green  t.  Terminal  Railway 
Ass'n,  etc  supra,  is  a  very  recent  caae^  de- 
cided in  1908.  In  thnt  case  about  all  the 
important  cases  upon  this  question  are  ex- 
amined and  reviewed.  In  our  Judgmmt  the 
true  test  Is  applied  in  that  case.  The  court; 
In  referring  to  the  statute,  emphasises  tlie 
fact  that  It  Is  manifest  from  the  statute  lt> 
self  that  not  all  Information  that  a  pliyri- 
dan  obtains  from  his  patient  Is  privileged, 
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but  only  such  as  la  necessary  to  enable  the 
pbystdan  to  discharge  his  full  professional 
doty  to  his  patient;  that  the  patient  may 
disclose  many  matters  to  the  doctor  that  in 
no  way  are  of  assistance  to  the  doctor  In 
dlscbarging  his  professUmal  duties,  and. 
There  such  is  the  case,  such  matters  are 
not  privileged  because  not  within  the  provl- 
irions  of  the  etatnte.  Tha  Mlasonrl  Sapreme 
Court,  however,  in  effeot  holds  that,  to  some 
extent  at  least,  the  question  whether  par* 
tlcuJar  information  under  peculiar  circum- 
stances was  necessary  for  the  doctor  to  know 
or  not  is  a  judicial  question,  and  that  the 
fact  that  It  may  not  be  easy  of  application 
In  all  casee  In  no  way  affects  the  duty  of 
the  court  to  determUie  when  It  riiall  be  ap* 
pUed  and  when  not  In  accordance  with  the 
manifest  intent  and  purpose  of  the  statute 
and  In  furtherance  of  Justice^ '  If  tfawefore, 
In  order  to  enable  the  doctor  to  prescribe 
far  the  injured  patlait.  It  becomes  necessary 
for  the  doctur  to  know  how  an  aceidnit  oc- 
curred, end  be  (Stains  the  InfOTmattcm  whUe 
the  relathm  contemplated  bj  the  statute  ex- 
ists, the  Information  ts  prlTlIesed.  ^though 
it  may  be  "a  namtlTe  of  the  eventa  lead- 
ing  to  an,  accidental  Injury."  This,  it  seems 
'  to  UB,  shonld  be  the  teat  If  the  informa- 
tion is  reduced  to  writing,  it  may  npim  its 
face  show  whether  it  was  or  was  not  neces- 
sary, and  the  court  may  declare  It  either 
within  or  without  the  statute.  Again,  the 
trial  court  may  be  justified  in  acc^»ting  the 
doctor's  statements,  and  from  them  deter^ 
mine  whether  the  Information  was  or  was 
not  necessary,  and  again  dedUire  the  result 
as  before.  Upon  tiie  other  hand,  the  court 
may,  from  all  the  circumstances,  determine 
that  the  Informatlcm  was  necessary,  not- 
withstanding tlie  doctor's  statements  to  the 
contrary,  and  thus  exclude  the  Information 
as  privileged.  Neither  the  trial  court  nor 
this  court  therefore  should  arbitrarily  either 
admit  w  exclude  ail  Information  which  ma^ 
relate  to  the  accident  or  injury;  but,  in 
determlDlBg  whether  specific  information 
Bhould  be  excluded  or  admitted,  the  purpose 
ot  the  statute  should  be  lupt  In  mind,  and 
If,  in  the  judpoent  of  the  court,  the  par- 
ticular information  in  question  comes  with- 
in the  statute,  it  should  be  excluded,  aqd,  if 
othOTwlse,  It  should  be  admitted  In  evidence. 

Let  us  analyse  the  statement  made  by  ap- 
pellant and  see  whether  there  Is  anything  in 
it  that,  by  reason  of  the  privilege  con  tern* 
plated  by  the  statute,  the  doctor  was  not  au- 
thorized to  disclose.  There  certainly  Is  noth- 
ing in  the  first  sentence  commencing  with, 
**I  was  going  home,**  etc,  which  could  pos- 
sibly be  tortured  into  a  meaning  which 
-would  brin^  it  within  the  privilege.  What 
information  is  there  in  that  sentence  which 
would  be  of  assistance  to  even  the  dullest 
intellect  In  prescribing  for  a  person  who 
"got  <^'  a  car  while  it  "kept  on  going"? 
The  sentence  which  follows.  In  which  appel- 
lant says  that  when  he  got  off  "the  car  woe 


going  so  fast  that  it  threw  me  to  the 
groimd,"  likewise  contalQB  nothing  exc^t  a 
narrative  of  what  was  a  most  natural  oc- 
currence. It  may  be  said  that,  under  some 
circumstances.  It  might  be  of  some  assist- 
ance to  the  physician  to  explain  certain 
symptoms  If  he  were  told  whether  the  in- 
jured person  feU  against  some  object,  or 
whether  he  was  precipitated  and  fell  a  con- 
siderable distance  or  with  much  or  little 
force,  and  matters  of  that  kind;  but  there 
cwtainly  is  nothing  of  this  character  dis- 
closed  by  appellant  in  the  foregoing  state- 
mento.  All  that  be  says  Is  that  he  felt  to 
the  ground.  It  certainly  cannot  be  claimed 
that  in  the  sentence  succeeding  the  fore- 
going there  Is  anything  that  can  possibly  be 
privileged.  To  so  contend  would  be  to  make 
a  farce  of  the  statute.  Oomlng  now  to  the 
last  sentence,  namely,  "When  I  Jumped  I 
fell  on  my  left  side,  and  could  not  get  home 
without  assistance.'*  Does  appellant  here 
refer  to  any  Injury  exc^t  by  InferenceT 
Where  was  he  Injured,  if  at  all?  From  this 
meager  narrative  of  what  appellant  did  and 
what  happened  to  him  at  a  particular  tim^ 
can  it  reasonably  be  contended  that  a  physl- 
clan  could  have  obtained  information  which 
would  assist  him  to  intelligently  treat  ap- 
pellant for  some  Injury  or  Injuries  be  ml^t 
have  sustained?  We  cannot  yield  assent  to 
such  a  contrition.  To  hold  ^at  such  infor- 
mation, obtained  under  such  circumstances. 
Is  privileged,  would.  In  our  judgment,  make 
the  privilege  absolute,  and  not  conditional, 
as  Is  contemplated  by  the  statute.  This 
would  result  In  declaring  the  statute  to 
mean  one  Ihing,  when  Ita  plain  language 
clearly  means  something  else.  This  we  have 
no  authority  to  do.  In  our  opinion  there- 
fore, and  In  view  of  tbe  circumstances  dis- 
closed by  the  record  before  us,  the  state- 
ment in  question  is  not  privileged,  and  the 
court  committed  no  error  in  admitting  it  in 
evidence. 

The  information  that  was  obtained  from 
appellant  by  Drs.  Landenberger  and  Tan 
Cott  on  the  following  morning,  howem, 
stands  on  a  different  footing.  Appellant  ful- 
ly submitted  himself  Into  the  hands  of  these 
two  doctors,  and  permitted  them  to  adminis- 
ter an  angosthetic  so  that  thegr  might  make  a 
more  thorough  examination  of  his  penon. 
The  doctors  certainly  made  tb»  examlnathm 
for  the  purpose  of  obtaining  Informatlou  to 
enable  them  to  treat  appellant's  injury.  That 
they  might  do  so  intelligently  th^  desired 
to  learn  ita  foil  scope  and  effect,  if  possible; 
They  were  tbds  permitted  to  make  the  ex- 
amination for  that  purpose.  That  they  also 
had  another  purpose  in  mind,  namely,  to 
learn  the  scope  and  effect  of  ths  injury  for 
the  benefit  of  the  ree^Kmdent,  In  no  way 
changed  their  relation  to  the  appellant  No 
doubt  respondent,  through  its  agents,  liad  a 
right  to  obtain  from  appellant  all  the  infor- 
mation with  nepwt  to  the  cause  and  extmt 
of  the  injury  he  was  willing  to  Impart  to 
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tliein ;  Init  In  oUBlnlng  mch  Information  re- 
qwndoit  had  to  eserdae  some  discretion  In 
selectingr  Its  agenta.  If  It  selected  two  skill- 
ed physicians  and  snrKeons,  and  thus  led 
appellant  to  believe  or  aasume  that  those 
physicians  sought  information  from  hbn  with 
a  view  of  prescr^Ung  ftir  his  injarles,  Qien 
such  Infonnatlon  Is  iwtTlleged  nnder  the  stat- 
ute, regardless  of  the  fact  that  the  doctors 
songht  the  Information  for  the  farther  pur* 
pose  at  disclosing  It  In  a  coart  justice  in 
case  appelant  brou^t  an  actltm  for  dani- 
ages  against  the  reqitrndoit.  If  the  doctors 
desired  to  obtain  information  for  the  latter 
purpose  only,  they  should  have  explained  the 
matter  fully  to  i^pellant,  and  should  have 
txAA  him  that  they  sought  the  Information 
ft>r  Oxe  pnrpose  of  imparting  it  to  respondent, 
and  not  for  the  purpose  of  aiding  him.  If, 
under  the  latter  circumstances,  the  injured 
person  permits  an  examination,  or  imparts 
Information,  no  confidence  is  abused,  and  no 
statate  is  invaded,  and  hence  he  may  not  be 
heard  to  complain ;  but  persons  who  are  In- 
jured by  accldeots  of  any  kind  should  be 
treated  fairly  by  the  skilled  physicians  who 
seek  Information  of  the  character  protected 
by  the  statute.  The  statute  is  plain,  and  its 
purpose  is  Just  and  humane.  It  seems  to  us 
that  It  is  the  duty  of  the  courts  to  give  the 
statute  full  scope  and  effect;  but.  In  doing 
so,  to  prevent.  If  possible,  either  party  from 
gaining  an  advantage  contrary  to  the  true 
spirit  and  Intent  of  the  statute.  We  are 
clearly  of  the  opinion  that  the  court  erred 
in  permitting  Drs.  Landenberger  and  Van 
Cott  to  testify  to  what  the  appellant  may 
have  told  them,  and  to  what  they  discovered 
in  making  the  ezaminatlon  of  his  person  on 
the  morning  after  the  accident 

It  Is  contended  by  respondent,  howevw, 
that,  although  we  should  determine  that  the 
court  did  err  in  admitting  the  testimony  of 
the  two  doctors  Just  referred  to,  such  error 
would  not  be  fatal  to  the  Judgment  for  the 
reason  that  the  evidence  which  was  admit- 
ted at  most  related  to  an  Issue  which  was 
made  immaterial,  because  the  appellant  had 
not  established  negligence  on  the  part  of  re- 
spondent, and  that  the  jury,  by  returning  a 
general  verdict  for  respondent,  necessarily 
so  found.  The  general  rule  undoubtedly  Is 
to  the  effect  that,  when  the  court  admits  in- 
competent evidence  upon  a  material  Issue, 
all  the  party  against  whom  such  evidence  is 
admitted  Is  required  to  do  is  to  produce  the 
record  disclosing  such  to  be  the  fact  and  his 
objection  and  exception,  and  from  this  the 
legal  inference  arises  that  the  error  Is  preju- 
dicial to  such  party's  rights,  and  hence  con- 
stitutes reversible  error.  The  opposite  party 
may,  however,  show  from  the  record.  If  be 
can,  that  the  error  Is  nevertheless  not  fatal 
to  the  Judgment  The  question  then  arises, 
which,  in  the  nature  of  things,  must  be  a 
Judicial  (me,  whether,  in  view  of  the  record 
whl^  Is  presented  to  the  reviewing  court, 
tbs  alleged  error  Is  tvejudldal,  or  whether 


thfi  Jn^moit,  notwithstanding  such  error, 
should  stand.  In  Mcniall  t.  BuctU,  87  CaL 
U5,  25  Paa  260,  It  Is,  in  substance,  held  that 
error  In  admitting  erldenoe  will  not  be  niffl- 
cient  to  reverse  the  Judgment,  if  It  is  mad* 
to  appear  from  the  record  that  appellant  In 
no  enmt  was  entitled  to  recover.  In  Olavey 
T.  Lord,  87  Gal.  418,  25  Paa  403,  It  is  b&& 
that  the  admission  <tf  Inomipetent  eridoice 
against  a  plaintiff  whldt  relates  to  sn  issas^ 
which  is  made  immaterial  by  reason  that  an- 
othor  Issne  which  la  vital  to  the  right  of  re- 
covesT  !■  found  In  d^endanfs  favor,  will  not 
be  sufficient  to  reverse  a  Judgment  In  Re 
Kennedy,  1(H  GaL  429,  8S  Pac  98,  the  rule 
Is  stated  In  the  syllabus  as  follows:  "Error 
in  the  admission  of  evidence  Is  ground  for  r^ 
versal,  unless  the  appellate  court  can  see  from 
the  record  that  appellant  was  not  Injured." 
In  2  Spelling,  New  Tr.  &  App.  Pro.  p.  1484, 
the  author  says:  "Whether  an  error  has  prej* 
odlced  a  party  Is  a  Judicial  question,  to  be  de- 
termined in  each  case  according  to  the  chaiv 
acter  of  the  error  and  circumstances  shown 
by  the  record.  Being  such,  and  the  questlMi 
of  whether  or  not  It  has  been  prejudicial  in 
its  consequenceB  being  uniformly  decided  by 
reference  to  the  record,  it  Is  difficult  to  see, 
any  place  for  the  operation  of  what  is  called* 
a  "presumption  of  prejudice.'  As  a  matter  of 
practice,  cases  are  not  reversed  for  error,  un- 
less, and  until,  from  Its  character,  and  In 
view  of  the  whole  case  presented  by  the  rec- 
ord, there  is  at  least  a  possibility  of  injury." 
This,  we  think.  Is  what  Is  meant  by  section 
8285,  Comp.  Laws  1907,  which  provides  tiiat 
"no  exception  shall  be  regarded  unless  the 
decision  excepted  to  Is  material  and  prejudi- 
cial to  the  substantial  rights  of  the  party 
excepting."  Nor  can  it  change  the  rule  be- 
cause, as  In  this  case,  all  the  evidence  is  not 
certified  to  this  court  A  party  may  presoit 
only  so  much  of  the  proceedings  had  In  the 
trial  court  as  will  show  and  Illustrate  the 
ruling  and  consequent  error  of  which  he  com- 
plains.  If  in  doing  so  the  record  as  pre- 
sented by  the  complaining  party  only  shows 
that  a  material  error  has  been  committed, 
and  the  opposite  party  does  not  supplement 
appellant's  record  so  as  to  make  it  appear 
that  the  alleged  error  Is  not  prejudicial,  the 
appellant  must  prevail,  and  the  judgment 
must  be  reversed.  Where,  however,  the  rec- 
ord as  presented  by  the  appellant  whether 
It  contains  all  or  only  a  part  of  the  evidence 
and  proceedings,  upon  its  Ace  shows  that 
the  error  complained  of  Is  in  fact  not  preju- 
dlclal,  and  that  no  other  judgment  Is  permis- 
sible in  view  of  the  whole  record  as  presoit- 
ed,  then  the  Judgment  must  stand.  This 
must  be  the  result  regardless  of  whether  the 
prevailing  party  brings  up  that  portion  of 
the  record  which  discloses  the  fact  that  the 
error  Is  not  fatal  to  the  Judgm^t,  or  whether 
It  is  made  to  appear  from  the  record  as  pre- 
pared by  the  appellant  Such  a  rule  reflects 
Justice  not  only  upon  the  litigant  who  is  en- 
titled to  enforce  a  Judgment  wtaldti  has  been 
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rendefed  Id  bfs  faTor  Id  substantial  compli- 
ance with  the  forms  of  law  and  is  merttorl- 
oas,  but  It  alBO  reflects  JuBtioe  upon  the  ^n- 
eral  public,  which  must,  In  a  large  measure 
at  least,  contribute  to  the  expense  of  main- 
talnlng  courts. 

Applying  tbe  foregoing  rules  to  this  case, 
we  cannot  see  wherein  appellant  can  Justly 
complain.  His  testimony  upon  which  be  re- 
lies to  establish  respondent's  failure  to  dis- 
charge its  duty  is  in  the  record.  If  from  this 
testimony  it  is  not  made  to  appear  that  tbe 
respondent  was  guilty  of  negligence  or  la 
any  way  derelict  in  discharging  any  doty 
which  it  owed  t»  appellant  at  the  time  of 
and  under  the  circumstances  the  accident 
•ecoiTed.  then  the  appellant  cannot  recover, 
ap(ai  the  ground  that  be  lias  failed  to  make 
a  case ;  and  If  he  has  failed  to  make  a  case 
against  tbe  respondent,  then  the  question  of 
whether  the  appellant  was  injured,  or  the 
extent  thereof,  is  immaterial.  That  the  Jury 
were  fully  Justified  in  flndlng  against  appel- 
lant upon  the  Issue  of  respondent's  n^U- 
gence,  to  our  minds,  Is  not  left  in  doubt 
when  reference  ia  had  to  appellant's  own 
statements  made  under  oath  when  on  the 
stand  as  a  witness  in  bis  own  b^alf.  He, 
In  substance,  testifled:  That  on  the  13th 
day  of  April,  during  tbe  daytime,  be  was  a 
passenger  on  one  of  respondent's  street  cars 
going  south ;  that  be  told  tbe  conductor  when 
he  paid  his  fare  that  he  wanted  to  get  off 
at  Ninth  South  street;  that  on  approaching 
the  crossing  of  said  street  the  conductor 
**klnd  of  slackened  the  car" ;  that  the  con- 
ductor did  not  glTe  any  signals  "that  I  know 
of" ;  that  before  the  speed  was  slackened  the 
car  was  running  at  ordinary  speed:  that  in 
nearlng  the  crossing  the  car  slowed  down, 
and  "it  wasn't  mnnlug  very  fast."  and  he 
went  from  the  Inside  of  tbe  car  and  stood 
on  tbe  rear  platform,  and  from  there  stepped 
onto  the  car  step.  "Q.  Then  what  happened 
while  you  were  standing  on  tbe  step?  A. 
Then  tbe  car  started  to  tbe  south  side.  Q. 
In  what  manner  did  It  start?  A.  Just  as 
usual,  I  guess,  only  she  was  quick  to  start 
Q.  Then  what  happened  to  you  when  the  car 
started  quickly?  A.  Then  I  fell  off."  On 
cross-examination  appellant  said:  That  the 
car  did  not  stop,  but  was  in  motion  all  the 
thne;  that  he  did  not  see  nor  be^r  that  the 
cottdnctor  signaled  or  told  the  motorman  to 
stop  tbe  car ;  that  he  had  It  in  mind  that  tbe 
car  stopped  on  the  north  side  of  the  street 
whether  there  was  any  one  to  get  on  or  off 
the  car  or  not. 

The  f^egotng,  In  substance^  to  all  the  evi- 
dence there  Is  upon  the  gutttlon  of  respond- 
mfs  negligence.  From  what  fact  or  facts 
disclosed  by  the  foregoing  statemonts  could 
the  Jury  Infer  that  either  the  conductor  or 
motorman  was  negligent?  Concede  that  ap- 
pellant told  the  conductor  that  appellant 
wanted  to  alight  at  Ninth  South  street.  Con- 
cede farther  that  the  car  slackened  Its  ordi- 


nary speed  in  approadilng  that  street.  Still 
there  1b  absolutely  nothing  to  indicate  ihat 
the  conductor  was  not  going  to  stop  the  car 
when  the  usual  stopping  place  at  that  point 
was  reached.  What  right  bad  a  Jury  to  Infer 
that  the  north  side  of  the  street,  rather 
than  the  south  side,  was  tbe  usual  place  for 
stopping?  But  appellant  says  he  assumed 
this.  How  would  this  impose  the  duty  to 
stop  upon  respondent?  The  fact  remains  that, 
so  far  as  tbe  evidence  discloses,  neither  the 
conductor  nor  the  motorman  knew  appellant 
wanted  to  alight  on  tbe  north  side  of  the 
street  Merely"  to  tell  tbe  conductor  that  ap- 
pellant wanted  to  alight  at  Ninth  South  street 
might  mean  either  side,  and,  so  far  as  Im- 
posing any  legal  duty  upon  the  conductor 
was  concerned,  It  meant  tbe  usual  stopping 
place  at  that  point  Appellant's  right  to  re- 
cover Is  grotmded  upon  negligence,  and,  un- 
less negligence  can  be  Inferred  from  tbe  acts 
and  conduct  of  respondent's  employes  who 
were  in  charge  of  the  car  in  question,  appel- 
lant  cannot  recover.  Surely,  so  far  as  the 
evidence  discloses,  the  motorman  did  noth- 
ing of  which  appellant  could  complain.  Noth- 
ing is  made  to  appear  that  the  motorman 
knew  that  appellant  was  standing  on  the 
step,  when,  as  appellant  says,  the  car  was 
"quick  to  start,"  after  It  had  slackened  speed. 
Nor  is  there  any  fact  shown  from  which  It 
may  be  inferred  even  that  the  conductor 
knew;  but,  if  this  were  inferred,  nothing  is 
made  to  appear  that  the  conductor  could 
have  prevented  the  car  from  crossing  to  the 
other  side  of  the  street  Can  n^llgence  be 
inferred  from  the  fact  that  the  car,  on  ap- 
proaching the  crossing,  slackened  speed?  Is 
it  negligence  to  do  this  when  a  car  Is  ap- 
proaching a  street  crossli^  <m  whldi  persons 
may  be  passing  to  and  fro,  although  the  car 
is  not  scheduled  to  stop  at  that  point?  Again, 
is  it  negligence,  after  slackening  speed  In  ap- 
proaching a  crossing,  to  again  Increase  the 
speed  bef6ra  coming  to  a  full  stop?  There 
may  be  circnmstances  wben  to  do  so  might  be 
a  question  of  fact ;  but  certainly  there  Is  noth-  . 
Ing  fn  this  case  whlcta  would  Justify  any 
reasonable  mind  to  Infer  negligence  from 
what  appellant  says  occurred  In  view  of  all 
the  circumstances  as  he  relates  them.  The 
following  cases,  which  In  their  facts  are  u 
nearly  parallel  with  the  case  at  bar  as  can 
be  found,  clearly  sustain  the  foregoing  con- 
clusion: Blakn^  t.  Seattle  Electric  Co., 
28  Wash.  607.  68  Pac.  1037;  Sims  t.  Met  St 
Ry.  Co.,  65  App.  Dlv.  270,  72  N.  T.  Bnpp. 
836.  See,  also,  Nellis  on  Street  RaUroad  Ac- 
ddent  Lew,  pp.  134,  210,  and  Nellis  on  Street 
Surface  Railroads,  pp.  4S1,  462.  At  all 
events,  the  Jury  were  fully  justified  to  find 
tbe  Issue  of  negligence  in  favor  of  respondent 
This  Issue  not  only  was  the  vital  Issue,  but 
It  was  one  to  which  all  other  issues  were 
secondary  and  subordinate  Tbe  appellant 
cannot  recover  If  he  failed  to  sustain  this  is- 
sue. True,  he  might  have  failed  even  if  he 
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sostalned  tlils  Issue ;  but  we  think  It  1b  quite 
clear  that  the  verdict  was  not,  and,  In  the 
nature  of  things,  could  not  hare  been,  against 
appellant  upon  the  ground  of  contributory 
n^llgence.  But,  assuming  that  It  was,  then 
again  the  verdict  Is  thoroughly  Justified  b^ 
the  facta.  Nor  was  there  anything  to  which 
the  two  doctors  testified  that  was  relevant  to 
the  Issues  of  either  negligence  or  contributory 
negligence;  but  that  portion  of  the  testi- 
mony which  we  hold  was  erroneously  ad- 
mitted related  entirely  to  the  Injuries  and 
consequent  damages  appellant  claimed  to 
have  sustained.  If  appellant  failed  to  estab- 
lish the  Issue  of  n^llgence,  the  question  of 
whether  he  was  Injured  or  damaged  was  Im- 
material, and  hfflice  any  error  that  may  have 
been  committed  In  admitting  evidence  on  the 
latter  issue  was  error  wittaoat  pretjndlce  and 
cannot  aftect  the  Judgment 

We  remark  further  that  It  is  likewise  true 
that  the  statement  of  Dr.  Van  Cott  which 
was  admitted  in  evidence  may  have  reflected 
upon  appellant's conttibutory  negligence;  but, 
if  this  be  COD  ceded,  this  in  no  way  affected 
the  issue  of  respondent's  negllgrace.  The 
statranent  In  writing  which  appellant  gave 
to  Dr.  Van  Cott,  when  compared  with  appel- 
lant's testimony  at  the  trial,  differed  only  In 
this:  That  in  the  written  statranent  it  is 
stated  Qiat  appellant  Jumped  and  fell,  while 
In  his  testimony  he  said  be  fell  from  the 
car.  If,  in  view  of  all  the  circumstances  de- 
tailed, he  Jumped,  he  clearly  was  guilty  of 
nmtrlbutory  negligence;  but  If  te  did  not 
Jonip,  but  fell  from  the  car,  tbea,  neverthe- 
IQBB,  there  is  nothing  disclosed  from  bis  tes- 
tlmonyi  nor  from  the  Burroundlng  circum- 
stances, from  which  the  Jury  or  any  one  else 
could  infer  n^ltgence  upon  the  part  of  re- 
spondent's servants  whldi  could  reasonably 
be  said  to  have  been  the  proximate  cause 
of  appellant's  fall  and  consequent  injury. 

For  the  reasons  above  stated,  the  error 
which  it  Is  contended  the  court  committed 
In  pmulttlng  Dr.  Van  Cott  to  testify  that 
appellant  was  conscious  and  rattonal  when 
he  gave  and  signed  tbe  statement  Is  also  im- 
materlaL  As  we  have  already  pointed  out, 
there  was  no  essential  dltference  between  ap- 
pellant's testimony  at  the  trial  and  that  con- 
tained in  the  written  statement  If  the 
statement  tihmfore  was  mibstantially  true, 
and  the  Jury  was  required  to  assume  it  to 
be  so  since  he  practically  repeated  It  under 
oath,  It  cannot  affect  tbe  judgment  in  any 
way  whether  the  court  erred  In  this  regard 
or  not  Moreover,  It  is  manifest  that  the 
TWdlct  of  the  Jury  is  not  based  upon  this 
statement  We  have  thus  given  the  appel- 
lant what  seems  to  us  to  be  full  benefit  of 
all  his  allied  errors.  While  it  is  our  duty 
to  pass  upon  all  material  assignments  of  er- 
ror and  to  give  tbem  full  scope  and  effect  it 
is  eqnally  onr  duty  to  *refuse  to  rerase  a 
judgment  wheare  it  Is  made  to  appear  l^m 
the  very  record  presented  for  review  that 
the  errors  assigned.  In  view  of  all  the  facts 


and  drcumstances  disclosed  by  ttie  record, 
are  not  prejudicial  to  the  rights  of  the  com- 
plaining party. 

In  conclusion  we  desire  to  add  that,  in  or- 
der to  avoid  any  misconception  of  tbe  scope 
of  our  holding,  we  repeat  that  we  refuse  to 
reverse  this  judgment  upon  the  sole  ground 
that  in  our  judgment  the  errors  committed 
by  the  court  in  the  admission  of  the  testi- 
mony of  the  two  doctors,  in  view  of  the  pe- 
culiar drcumstances  of  this  case,  were  en- 
tirely immaterial,  and  hence  not  prejudicial 
errors.  Further,  that  the  statement  which 
was  made  by  appellant  to  Dr.  Van  Cott  and 
which  we  have  held  not  to  have  been  prej* 
udlclal.  Is  held  not  to  have  been  so:  (1)  Be- 
cause there  la  nothing  In  tbe  statunent  It- 
self from  which  It  Is  reasonable  to  assume 
that  It  was  necessary  for  the  doctor  to  know, 
even  though  he  Intended  to  treat  appellant; 
(2)  because  the  doctor  testified  that  it  con- 
tained nothing  to  that  effect ;  and  (8)  be- 
cause, under  all  of  the  facts  and  clrcum- 
Btances  disclosed  by  the  record,  the  trial 
court  was  Justified  In  ruling  the  statement 
as  not  within  the  statute,  and  hmce  not 
within  the  privilege.  We  do  not  desire  to 
be  understood  as  laying  down  a  hard  and 
fast  rule  as  to  when  a  particular  statonent 
Is  or  Is  not  wlthfn  the  statute;  but  we  bold 
that  that  must  be  determined  In  each  case  in 
accordance  with  the  peculiar  facts  and  dr> 
cumstances  and  in  accordance  with  the  rules 
referred  to  In  this  opinion. 

For  the  reasons  aforesaid,  the  judgment 
therefore  should  be,  and  it  accordingly  is,  af- 
firmed, with  costs  to  respondent 

McCARTT.  J,  (concurring).  I  concur  In 
the  foregoing  opinion.  AppeUanC  Introduced 
an  abundance  of  evidence  tending  to  show 
that  be  received  a  severe,  painful,  and  per- 
manent Injury  when  he  alighted  or  fell  from 
the  car.  While  it  may  be  said  that  there  is 
an  ai^rent  conflict  In  the  evidence  as  to 
the  extent  of  appellant's  injury,  yet  the  evi- 
dence introduced  both  by  appellant  and  re- 
spondent without  conflict,  shows  that  he 
was  severely  Injured.  Therefore  tbe  conclu- 
sion is  Irresistible  that  the  failure  of  the 
jury  to  return  a  v«:dlct  in  appellant's  favor 
was  not  due  to  failure  of  proof  to  show 
injury,  nor  because  of  any  conflict  in  the 
evidence  on  this  point  Dr.  Van  Cott  In  his 
testimony  says  (referring  to  his  flrst  visit 
to  see  appellant  after  the  accident  occurred): 
"I  asked  him  where  lie  was  injured,  and 
took  hold  of  bis  knee  and  started  to  more 
It  and  there  was  consld^able  pain  there, 
and  he  could  not  move  the  limb  very  well 
without  considerable  palzi.  *  *  *  I  could 
not  examine  hlmtberesatlBfactorlly,  asltwas 
BO  palnfuL"  On  cross-examination  he  testi- 
fied. In  part  as  follows:  "Q.  He  was  In  great 
pain,  was  he  not  at  that  time?  A.  Well  he 
was  in  some  pain.  Q.  Did  he  tell  yon  he 
was  In  great  pain?  A.  No,  he  didn't  saj 
'great'   He  said  it  was  quite  painful.  Q. 
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7od  asked  him  a  great  many  questions  about 
where  he  was  hurt,  I  suppose?  A.  Tes,  sir. 
Q.  And  knew  that  he  had  been  hurt  by  fell- 
li^  or  something  of  that  kind?  A.  Yes,  sir. 
Q.  Ton  took,  a  statement  from  him  as  to  the 
manner  in  which  he  got  hurt,  did  yon?  A. 
Yes,  sir.  Q.  Yon  took  that  statement  from 
blm,  asked  him  questions  pertaining  to  that 
matter,  jnst  about  as  soon  as  you  arrived 
oa  the  scene?  A.  No.  Q.  When  did  you 
take  It?  A.  After  I  looked  him  over.  Q. 
You  made  an  examination  of  him  before- 
hand? A.  Yes,  sir.  Q.  And  then  you  began 
to  ask  him  about —  A.  About  what  bap- 
peued." 

The  statemott  here  referred  to  Js  the  state- 
m^t  which  was  t^ed  by  appellant  and  ad- 
mitted in  erldence  owr  his  objectton,  and 
which  Is  set  forth  in  fi^l  by  Mr.  Justice 
FBICK  In  the  foregoing  opinion.  Dr.  Land* 
enberger,  another  witness  for  respondrat,  tes- 
tlded:  That  vhea  he.  In  company  with  Tit. 
Van  Cott,  visited  the  appellant  on  the  morn- 
ing after  the  accident,  ttaey  gave  him  an  an- 
ssthetic  and  made  an  examination  <tf  bis  in- 
jured limb;  that  they  gave  him  the  ansB»- 
thetlc  "to  make  liim  miconsclous,  *  *  *  so 
tbat  be  would  not  be  sofCering  pabi  from 
the  manipulation  of  the  leg."  He  farther 
testified:  "I  arrived  at  tiie  condnsion  that 
he  did  iMi(  have  a  fracture,  and  that  he  hod 
simply  a  contusion  around  the  hip  joint 
somewhere,  a  braising."  TherefOTe,  conced- 
ing tor  the  purpose  of  tiiis  appeal  that  the 
doctors,  when  th^  visited  an^llant  on  the 
occasions  referred  to,  did  so  In  their  pro- 
fessional capacltr,  and  the  relation  of  pliysi- 
don  and  patient  was  thereby  created  be- 
tween them  and  appellant,  and  that  any  in- 
fmrnatiiHi  they  obtained  from  appelant  re- 
specting the  nature  and  extent  of  his  In- 
jury came  within  the  statute  and  was  priv- 
ileged, yet  the  case  ought  not  to  be  reversed, 
because,  as  Z  read  the  record,  the  error  in 
admitting  the  evidence  on  this  point  conid 
not  have  been  prejudicial  to  the.  rights  of 
appellant  If  the  jury  had  found  the  Issues 
in  favor  of  appellant  and  had  returned  a 
verdict  in  his  favor  for  a  sum  less  than  the 
eridoic^  when  considered  in  its  most  favor- 
able light  to  him,  showed  he  was  entitled  to, 
it  mii^t  be  urged  with  considerable  force 
tbat  the  evidence  complained  of  was  preju- 
dicial on  the  ground  that  It  tended  to  mlnl- 
mlsse  plaintiff's  injury ;  but  as  the  jury  fail- 
ed to  find  for  ai^ellant  in  any  sum,  and  the 
Irresistible  conclusion  being,  as  I  read  the 
record,  tiiat  such  failure  was  not  due  to  any 
lack  of  evidence  to  show  that  appellant  re- 
ceived a  grievous  Injury,  tb«e  beHog  no  con- 
flict In  the  evidence  on  this  point  except 
as  to  the  extent  of  the  injury,  I  fall  to  see 
bow,  or  in  what  way,  appellant  could  have 
been  prejudiced  by  the  evidoice  complain- 
ed of. 

doming  now  to  the  writtoi  statement 
signed  by  appellant  which  purports  to  recite 
the  facts  leading  iq>  to  and  connected  with 


the  happening  of  the  accident,  I  am  clearly 
of  the  opinion  that  it  was  admissible  tn  evi- 
dence. The  record  shows  that  tbe  statement 
was  not  obtained,  and  tbat  It  was  not  nec- 
essary, to  enable  Dr.  Van  Cott  to  prescribe 
for  appellant's  Injuries.  In  fact  the  record 
affirmatively  shows  that  the  statement  was 
obtained  after  Dr.  Van  Cott  had  made  on 
examination  Of  appellant's  Injuries  and  had 
done  all  he  could  on  that  occasion  to  relieve 
his  pain;  but  assuming  for  the  sake  of  ar- 
gument tbat  tbe  statement  technically  came 
within  the  statute  and  was  a  privileged  com- 
munication, yet  as  I  view  the  record,  Its  ad- 
mission In  evidence  could  not  have  been  prej- 
udicial error.  There  Is  no  substantial  con- 
flict between  the  facts  as  recited  In  the  state- 
ment and  the  evidence  given  by  appellant 
himself.  In  the  first  place,  the  stetement  re- 
cites that  "when  I  (appellant)  jumped,  I  fell 
on  my  left  side  and  could  not  get  home  with- 
out assistance."  This  standing  atone  is 
strcmg,  if  not  conclusive,  proof  that  he  was 
badly  Injured.  It  further  recites  that:  "The 
car  was  going  so  fast  it  threw  me  to  the 
ground.  I  did  not  tell  Uie  conductw  to  sb^ 
on  the  north  side,  but  thought  be  always  did 
stop  on  the  north  side,  and  that  is  the  rrason 
I  jumped."  On  cross-examination  the  ap- 
jiellant  testified,  in  part  as  follows:  "Q. 
The  car  was  not  stopped,  was  it?  A.  Na  Q. 
Tbe  car  was  in  motion  at  the  time  yon  went 
off  the  car,  wasn't  It?  A.  It  was  pretty  near 
stopped.  I  cant  remember  that  exactly, 
for  8ur&  After  i  fell  off,  I  was  out  of  my 
mind.  *  *  *  Q.  But  yon  do  remember  that 
the  conductor  asked  you  why  yon  jumped 
off,  and  that  you  replied  that  yon  thought 
th^  were  going  to  stop?  A.  Yes,  that  Is 
tbe  only  thing  I  can  remember." 

It  win  thus  be  seen  tbat  this  evidence, 
when  considered  in  connection  with  that  p<H> 
tion  of  appellant* B  testimony  referred  to  in 
the  opinion  written  by  Mr.  Justice  FBIOK, 
is  in  harmony  with  the  written  statement 
with  the  exertion  that  in  bis  oral  evidence 
he  says  that  he  requested  the  conductor  to 
stop,  and  In  the  written  statement  he  says 
that  he  made  no  such  request 

STRAUF,  a  J.  (dissenting.  I  dissent. 
The  case  is  one  to  recover  damages  tor  al- 
leged personal  Injuries.  The  defendant  de- 
nied the  negligence  and  all  other  matwial  al- 
legations allied  In  the  complaint  and  af- 
firmatively pleaded  contributory  negligence. 
Upon  the  evidence  introduced  by  both  par- 
ties. Ibe  case  was  submitted  to  tbe  jury^  who 
rendered  a  verdict  for  tbe  defendant  Dor^ 
ing  the  trial  the  testimony  of  two  phyricians 
relating  to  the  plaintiff's  Injuries,  and  a 
written  ststemeint  made  by  him  to  one  of 
them,  were  admitted  In  evidence  over  tiie 
plaintiffs  objectltms.  Tbe  plaintiff  appealed 
from  the  judgment  and  assigned  such  ml- 
ings  as  error,  and  presented  them  tor  xvrlew. 
No  other  asslgnmraits  of  error  are  made  by 
either  party.  The  bill  of  exceptUms,  as  set- 
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tied  by  the  court,  purports  to  be  all  the  evl- 
denoe  bearine  upon  and  Ulnstratlng  such 
rulings,  in  the  certificate  settling  the  bill, 
It  is  recited  that  the  bOl  "contains  all  the 
evidraice  offered  and  admitted  In  the  trial  of 
this  case  illustrating  the  objections  and  ex- 
ertions and  aaslened  errors  therein  contain- 
ed and  in  accordance  wltb  the  stlpnlatlon  of 
the  defendant"  In  the  stlpnlatlon  of  the  de- 
fendant, It  is  recited  that  the  blU  "contabis 
all  the  evidence  produced  and  had  at  the 
trial  Illustrating  the  objections  and  acep- 
tlons  therein  contained."  ^e  only  evidence 
contained  in  the  bill  Is,  first,  CesUmony  of 
the  plalntur,  and  that  tsf  a  physician  called 
In  Us  behalf,  who  tesdfled  concerning  bis 
Injuries.  Then  follows  a  recital  in  tbe  UIl: 
"And  other  witnesses  were  sworn,  and  ezam- 
tned  on  behalf  of  the  plaintiff  herein,  and  the 
plaintiff  rested.  And  thereupon  various  wit* 
nesses  were  sworn  and  examined  on  behalf 
of  tbe  defendant  herein,  whereupon  the  fol- 
lowing proceedings  were  had."  No  part  of 
the  testimony  of  such  "other  witnesses"  ex- 
amined by  the  plaintiff,  nor  of  the  "varlona 
witnesses"  by  the  defendant,  is  set  forth  In 
tbe  bill.  Following  such  recital  Is  the  testi- 
mony of  the  two  physicians  called  by  the 
defendant  and  who  also  gave  testimony  con- 
cerning plalntUTs  Injuries.  No  objections  nor 
exceptions  are  contained  In  the  bill  except 
those  relating  to  rulings  made  in  respect  of 
testimony  of  plaintiff,  tbe  physicians,  and 
the  written  statement.  It  thus,  I  think,  man- 
ifestly appears  that  the  bill  was  made  up  to 
explain  and  Illustrate  the  rulings  referred  to, 
and  purports  to  contain  all  of  the  evidence 
pertaining  to  such  rulings,  and  that  it  was 
not  made  up  to  illustrate  the  sufficiency  or 
Insufficiency  of  the  evidence  to  show  negli- 
gence on  tbe  part  of  the  defendant,  nor  any 
ruling  made  by  the  court  which  related  there- 
to, and  that  it  does  not  purport  to  contain 
the  evidence  on  such  issue.  Such  is  not  only 
shown  by  the  certificate  of  tbe  Judge  who 
settled  the,  bill,  but  is  also  affirmatively 
shown  on  the  face  of  the  bill  Itself;  and  It  is 
frankly  admitted  by  the  respondent  in  Its 
brief  that  "the  record  on  appeal  In  this  ac- 
tion does  not  purport  to  contain  all  the  evi- 
dence Introduced  at  the  trial  of  the  cause, 
but  only  contains,  and  only  purports  to  con- 
tain, part  of  the  evidence." 

Tbs  plaintiff  was  an  employe  of  the  de- 
fendant, engaged  to  do  trackwork.  He  was  a  ' 
passenger  on  one  of  the  defendant's  street 
cars  operated  in  Salt  Lake  City.  While 
alighting  therefrom  be  was  injured,  as  al- 
lied by  him,  through  the  defendant's  neg- 
ligence.  He  testified  that  he  boarded  a  car 
running  south  on  Seventh  Bast  street  at  the ' 
Intersection  of  that  street  and  Third  South  \ 
street.  He  desired  to  leave  the  car  at  Ninth  I 
Sooth  street,  which  was  near  his  home.  He  i 
entued  the  car  and  took  a  seat.   When  tbe 
ear  was  within  about  a  half  block  of  Ninth 
Booth.  fhB  oMiductor  collected  the  f  ai^  which  i 


was  paid  by  plaintiff.  At  tte  time  <tf  paying 
the  fare,  the  plaintiff  told  the  conductor  that 
he  wanted  to  get  off  at  Ninth  South.  Tbe 
conductor  replied,  ''All  rl^t"  The  speed  of 
the  car  was  Blackened,  and  the  plaintiff  arose 
and  walked  to  the  back  platform  of  the  car. 
He  testified  that  he  did  not  know  whetbar 
the  conductor  palled  the  bell  cord  or  not, 
but  thought  that  he  did.  He  stood  there,  as 
testified  to  by  him,  "two  or  three  seconds,  or 
something  like  that,"  and  "Just  when  they 
was  going  Blow  I  stepped  down  on  the  step. 
I  thought  they  were  going  to  stop.  •  ♦  • 
It  was  pretty  near  stopped,  maybe  not  Quite 
stopped.  I  can't  remember  that  exactly  for 
sure."  While  he  was  so  Btandlng  on  the 
step,  the  car  started  up  qoliAly,  and  be,  as 
testlfled  to  by  him.  "fell  off."  He  was  thrown 
or  fell  to  the  ground  at  the  north  side  of 
Ninth  South,  striUng  on  hhi  hip.  He  testi- 
fied that  he  thought  the  car  would  stop  on 
the  north  side  of  -that  street,  and  that  cars 
coming  from  the  north  usually  stopped  at 
such  places  After  he  fell  or  was  thrown  to 
the  ground,  the  care  stopped.  The  conductor 
ran  back  and  asked  the  plaintiff  his  name 
and  If  he  was  hurt  Plaintiff  asked  him 
"why  he  didn't  stop  the  cat  as  he  told  m& 
Then  he  told  me  that  the  motorman  started 
the  car."  A  lady  assisted  him  part  way  home. 
Then  his  daughter  and  others  also  assisted 
hhn.  His  daughter  telephoned  to  the  de- 
fendant's office  for  a  physician.  Some  one 
from  Its  office,  telephoned  Dr.  Landenberger, 
who  was  on  its  r^ular  medical  staff,  giv- 
ing him  the  plalntlfTs  name  and  address. 
Dr.  Landenberger  telephoned  Dr.  Tan  Cott 
who  lived  but  a  short  distance  from  the 
plaintiff.  Dr.  Van  Cott  testified  that  he  was 
not  on  the  r^lar  staff  of  the  defendant 
but  attended  emergency  cases  for  It  when  the 
defendant's  physicians  on  the  regular  staff 
could  not  go.  He  testlfled:  "I  suppose  the 
doctor  (Landenberger)  was  busy,  and  asked 
me  If  I  would  go  down  and  see  the  case." 
In  pursuance  of  such  request,  he  vIsItM  the 
plaintiff  on  the  evening  of  the  accident  He 
testified:  That  be  "went  down  there  to  see 
what  was  the  trouble,  and  whether  the  pa- 
tient needed  any  treatment  In  a  medical  way." 
That  he  introduced  himself  to  the  plaintiff, 
and  told  him  he  was  a  doctor,  and  that  he 
was  sent  by  the  defendant  "to  see  about  his 
injury."  That  the  plaintiff  submitted  him- 
self to  him  "as  a  patlmt"  That  the  plain- 
tiff understood  that  he  was  a  physician,  and 
that  he  "came  there  for  the  purpose  of  treat- 
ing him."  That  he  found  him  dressed,  sit- 
ting In  a  chair,  and  conscious.  He  asked 
him  where  he  was  injured,  and  "took  hold  of 
his  knee  and  sterted  to  move  It  and  that 
thece  was  considerable  pain  there,  and  he 
could  not  move  the  limb  very  well  wltiiout 
considerable  pain."  That  he  "could  not  ex- 
amine him  there  Batisfiactorlly  as  it  was  bo 
painful,"  and  that  he  then  telephoned  Dr. 
lAndraberger  and  told  him  about  It  and  ar^ 
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ransed  wltb  Uie  plaintiff  tot  an  enuninatim 
the  next  morning.  He  furtbw  testified:  Tbat 
he  did  not  know  whether  he  prescribed  for 
the  plaintiff  or  not,  but  supposed  that  he  did. 
That,  after  he  "looked  him  oTer."  he  asked 
the  plaintiff  "how  It  happened,"  and  plaintiff 
told  him.  He  then  reduced  to  wrlUns  what 
the  plaintiff  told  him  and  requested  him  to 
8isD  It  The  plaintiff  did  so.  The  writing. 
80  signed.  Is  set  forth  In  the  opinion  of  the 
majority  of  the  court  The  witness  took  the 
writing  and  delivered  It  to  the  defendant  He 
further  testified  that  his  employment  wlUt 
the  defendant  required  hhn,  and  It  was  nsnal 
for  hiu).  In  such  case,  to  obtain  a  written 
statement  and  "turn  It  In  to  the  company.** 
The  next  morning  the  witness  and  Dr.  Land, 
enberger  visited  the  plaintiff.  Dr.  Landen- 
berger  testified :  "I  certainly  told  them  (plain- 
tiff and  members  of  his  family)  enough  so 
they  understood  I  w&a  a  physician  and  bad 
come  there  to  examine  him  to  see  what  we 
could  find  and  do  for  him,"  and  that  the 
plaintiff,  In  that  situation,  permitted  them 
to  examine  him.  They  placed  him  nnder  the 
inflnence  of  an  anaesthetic  so  as  better  to 
manipulate  the  limb  and  to  make  an  accurate 
diagnosis,  and  especially  to  ascertain  whether 
be  had  sustained  a  fracture  of  the  upper 
part  of  the  femur.  Both  these  physicians, 
who  were  called  to  testify  on  behalf  of  the 
defendant,  were  permitted  to  testify,  over 
the  plaintiff's  objections,  as  to  the  result  of 
such  examination,  and  to  give  their  testimony 
that  they  found  no  evidence,  nor  symptoms, 
of  any  fracture,  and  no  evldwice  of  any  In- 
jury, except  slight  bruises  and  a  swelling 
about  the  hip,  and  that  th^  reached  the  con- 
clusion, and  were  permitted  to  express  an 
opinion,  that  the  plaintiff  had  sustained  no 
fracture  or  other  Injuries,  except  a  slight 
contusion  and  swelling  about  the  hip.  Dr. 
Van  Cott  further  testified  that  he  visited  the 
plaintiff  probably  five  or  six  times,  and.  In 
response  to  the  following  questions  asked  him, 
answered:  "Q.  All  the  time  you  were  act- 
ing as  his  physician?  A.  Well,  I  was  not  act- 
ing as  his  physician  alone.  Q.  Well,  you 
were  acting  in  the  capacity  of  a  physician  to 
him?    A.  Yes,  sir." 

Dr.  Calderwood,  the  physician  who  was 
called  on  behalf  of  plaintiff,  testified:  That 
lie  was  called  to  see  the  plaintiff  on  the  26th 
day  of  April  (the  accident  having  occurred  on 
the  13th  day  of  April) ;  that  on  an  examina- 
tion, found  him  suffering  from  an  Injury  to 
the  hip ;  that  he  was  unable  to  stand  on  his 
leg  or  raise  his  foot  to  any  extent  without 
considerable  pain;  that  he  was  unable  to 
ascertain  the  exact  nature  of  the  Injury,  and 
caused  the  patient  to  be  removed  to  the  hos- 
pital on  tbe  same  day ;  that  for  several  days 
lie  was  unable  to  tell  definitely  whether  the 
plaintiff  was  suffering  from  a  dislocation  or 
fracture ;  that  finally  a  surgical  operation  was 
performed  by  cutting  through  the  fiesb  and 
XDUBcles  of  the  upper  portion  of  the  thigh 


and  laying  the  bone  bare,  and  he  ttx&x  dla- 
covered  a  transverse  fracture  of  tbe  neCk 
of  the  f^ur,  the  head  or  upper  part  of  the 
femur  broken  off;  that  plaintiff's  1^  was 
placed  In  a  plaster  cast ;  tiiat  he  remained  at 
the  hospital  until  the  21st  day  of  June ;  that 
be  examined  the  plaintiff  Just  before  the  trial 
and  found  the  leg  about  three-fourths  of  an 
inch  sliorter  than  tbe  other,  a  Slight  deformi- 
ty at  the  head  of  the  femur,  causing  some 
stUbiesa  which  rendered  the  plaintiff  lame; 
and  that  the  condition  was  permanent  The 
plaintiff  also  testified  as  to  the  nature  and 
extmt  of  his  Injuries,  and  to  focts  tending  to 
show  a  serious  injury.  After  the  testimony 
of  the  plaintiff  and  the  three  physicians  had 
been  received,  the  court  over  the  objections 
of  plaintiff,  received  io  evidence  the  written 
statement  signed  by  tbe  plaintiff. 

The  rulings  of  the  court  admitting  In  evi- 
dence the  testimony  of  the  two  physicians 
called  by  the  defendant  and  the  written 
statement  signed  by  the  plaintiff,  are  the  on- 
ly questions  presented  for  review.  It  Is  quite 
clear  to  me  that  the  relation  of  physician  and  - 
patient  between  Drs.  Van  Cott  and  Landen- 
berger  and  the  plaintiff  was  sufiSclratly 
shown.  Upon  the  evidence  adduced,  such  a 
relation  existed  betwen  Dr.  Van  Cott  and 
the  plaintiff  as  well  on  the  evening  of  the  ac- 
cident when  Dr.  Van  Cott  visited  h^Im,  a« 
when  Dr.  Van  Cott  and  Dr.  Landenbeig^ 
visited  him  on  the  following  morning.  True, 
a  more  exten^ve  examination  was  made  the 
following  morning;  but  &e  purpose  of  the 
visit  was  the  same,  and,  as  testified  to  by 
Dr.  Van  Cott  he  made  the  first  visit  (when  he 
obtained  the  written  statement)  "to  see  what  , 
was  the  trouble  and  wttether  the  patient  need- 
ed any  treatment  In  a  medical  way,"  and  that 
the  plaintiff  understood  "that  he  came  there 
for  the  putpose  of  treating  him,"  and  that 
"the  plaintiff  submitted  to  him  as  a  patient 
and  that  he  acted  in  the  capacity  of  a  phy- 
sician to  bim."  There  Is  also  the  evidence 
that  the  plaintiff  was  an  empIoy(^  of  the  de- 
fendant that  within  a  short  time  after  receiv- 
ing his  Injuries  his  daughter  telephoned  to 
the  defendant's  office  tor  a  physician,  and 
that  Dr.  Van  Cott  by  reason  of  such  mess^e^ 
visited  tbe  plaintiff. 

It  however,  is  said  that  the  Information 
which  Dr.  Van  Cott  obtained  from  the  pa- 
tient, and  which  was  contained  In  the  written 
statement,  was  "not  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient,"  and  hence 
was  not  privileged.  The  purpose  of  tbe  stat- 
ute "is  to  facilitate  and  make  safe  full  and 
confidential  disclosure  by  patient  to  physi- 
cian of  all  facts,  circumstances,  and  symp- 
toms, untrammeled  by  apprehension  of  their 
subsequent  enforced  disclosure  and  publica- 
tion on  the  witness  stand,  to  the  end  that  tihe 
physician  may  form  a  correct  opinion,  and  be 
enabled  safely  and  efficaciously  to  treat  his 
patient" ;  and  that  the  "word  'necessary' 
should  not  be  so  restricted  as  to  permit  tes- 
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tlmony  of  statement^  or  Information  in  good 
f'alth  asked  for  or  glren  to  enaMe  intelligent 
treatment,  although  It  may  appear  that  the 
physician  might  have  diagnosed  the  disease 
and  prescribed  for  it  without  certain  of 
the  Information,  so  that  It  was  not  strictly 
necessary."  In  re  Will  of  Bruendl,  102  Wis. 
45,  78  N.  W.  169.  The  word  "necessary"  is 
snsceptlble  of  various  meanings.  S  Words  & 
Phrasee,  p.  4705;  2d  Cyc.  327.  As  used  in 
the  Btatote,  it  should  not  be  construed  to 
mean  as  importing  that  which  Ib  Indispensa- 
bly or  an  essential  requisite,  or  Inerltable, 
bat  that  which  1>  oondaclTe  to,  useful,  need< 
ful,  convenient^  or  appropriate.  Though  the 
statute  Is  In  derogation  of  the  common  law, 
yet  It  should  receive  a  liberal,  and  not  a 
strict,  construction.  Section  2489,  Comp. 
lAwslOOT. 

It  la  principally  urged  ttiat  the  information 
acquired  by  the  physician  and  contained  In 
the  writing  was  not  necessary,  because  of  the 
question  propounded  to  Dr.  Van  Cott  by  coun- 
sel for  the  defendant,  and  which  is  set  forth 
In  the  opinion  of  Mr.  Justice  FBICK,  and  In 
which  the  physician  was  asked  if  the  informa- 
tion obtained  "was  necessary  to  treat"  the 
plaintiff  had  be  deuired  to  do  so,  and  the 
answer,  "No,  sir,"  which  the  witness  made  In 
response  to  the  question.  A  timely  objection 
was  made  to  the  question  on  the  grounds  that 
It  called  for  Incompetent  testimony  and  for  a 
conclusion  of  the  witness.  The  overruling  of 
the  objection  and  permitting  the  answer  Is 
assigned  as  error  and  presented  for  review. 
I  think  the  trial  court  erred  lu  the  ruling. 
Whether  the  information  obtained  was  or  was 
not  necessary  to  enable  the  doctor  to  pre- 
scribe or  act  for  the  patient  was  a  Judicial 
question  to  be  determined  and  decided  by  the 
court  In  passing  uppn  the  admissibility  of  the 
proffered  evidence.  In  re  Kedfleld's  Estate, 
116  Cal.  637,  48  Pac.  794.  In  determining  it. 
It  was  proper  enough  to  lay  before  the  court 
all  the  facts  and  circumstances  bearing  upon 
it  When  testimony  of  a  physician  Is  offered 
on  the  question.  It,  like  that  of  any  other 
witness,  must  call  for  the  facta,  and  not  con- 
clusions, and  when  admitted  can  only  be  evi- 
dentiary, and  not  In  any  sense  concluslva 
I  approve  of  the  doctrine  heretofore  announc- 
ed by  this  court  (Munz  v.  Salt  Lake  R.  Co., 
25  Utah,  220,  70  Pac  852,  and  other  courts; 
10  Ency.  Bv.  120,  and  cases  there  cited)  that, 
when  the  relation  of  physician  and  patient 
Is  shown,  the  Inference  or  presumption  of  fact 
arises  that  the  Information  sought  and  ob- 
tained by  the  physldan  was  reasonably  neces- 
sary "to  enable  him  to  prescribe  or  act  for 
tlie  patient."  Such  Inference  or  presumption 
was  not  overcome  by  the  erroneous  admission 
In  evidence  of  the  mere  conclusion  of  the  doc- 
uir.  The  relation  having  been  shown.  It  was 
further  made  to  appear  that  the  physician 
railed  upon  aud  visited  the  patient  to  ascer- 
talu  "the  trouble."  and  what  treatment  was 
needed  and  required.   He  found  the  patient 


dressed  and  suffering  pain  In  his  leg  and  hip 
and  complaining  of  difficulty  In  standing  oo 
bis  leg  and  of  a  restricted  movabUlty.  The 
patient's  naked  l^C  or  person  was  not  ex- 
posed to  the  physician  on  that  visit  The 
physician  took  hold  of  the  leg  and  found  that 
the  patient  suffered  considerable  pain  as  an 
attempt  was  made  to  move  It  Before  the 
physician  could  properly  "prescribe  or  act  for 
the  patient,"  It  was  necessary  for  him  to  di- 
agnose the  case  and  ascertain.  If  he  could, 
the  cause  or  causes  to  which  the  aymptoniB 
manifested  by  the  patient,  and  complained  ot 
by  him,  migbt  be  traceable.  In  ascertaining 
such  canse^  It  was  not  only  natural,  but  neoes- 
eary  <u8ef nl,  needful,  appropriate)  to  Inquire 
what.  If  any,  violence  bad' been  inflicted  to 
tlie  parts  complained  of,  or  recent  Injuries 
sustained,  or  accidents  encountered  by  Uie  pa- 
tient If  the  patient  had  Informed  the  physi- 
cian that  he  had  met  wiUi  no  accident  and 
had  received  no  violence.  It  ia  but  natural 
to  suppose  that  the  physldan  might  have  been 
led  to  believe  that  the  patient  was  not  suffer- 
ing from  a  fracture  or  other  injury  of  the 
leg,  and  likely  would  have  lotted  for  other 
causes  to  which  the  symptoms  complained  of 
might  be  attributed. 

On  the  other  hand,  the  physician  being  In- 
formed that  the  patient  met  with  an  acci- 
dent, It  was  necessary  for  the  physician  to 
further  Inquire  as  to  the  particulars  thereof 
to  enable  him  to  ascertain  the  kind  and  de- 
gree of  viol^ice  inflicted,  and  the  character 
of  injury  naturally  to  be  expected  therefrom. 
To  ascertain  that  it  was  necessary  for  the 
patient  to  Inform  the  pliyslclan  the  manner 
In  which  the  patient  Jumped  off,  or  was 
thrown  from,  the  car,  and  struck  the  ground, 
the  speed  of  the  car  and  other  facts  and  cir- 
cumstances tending  to  show  the  character  and 
degree  of  the  violence  inflicted.  I  think  all 
that  was  useful  and  appropriate  to  aid  the 
physician  in  determining  whether  the  plain- 
tiff probably  sustained  a  fracture,  sprain, 
bruise,  or  other  injury,  which  caused  the 
symptoms  complained  of.  The  statements 
made  by  the  patient  to  the  physician  that  the 
car  kept  on  going,  and  he  got  off,  that  It  was 
going  so  fast  It  threw  him  to  the  ground,  that 
when  he  Jumped  he  fell  on  his  left  side  and 
could  not  .get  home  without  assistance,  were 
necessary  and  proper  information  to  enable 
the  physician  to  make  a  proper  diagnosis  of 
the  case,  and  to  determine  whether  the  ail- 
ments and  symptoms  complained  of  were 
probably  due  to  violence  or  other  causes,  and 
to  ascertain  the  effects  of  the  Injury.  In- 
deed, from  what  the  physician  saw  and  was 
told  him  that  evening  by  the  patient  (and 
the  physician  testified  that  the  Information 
contained  in  the  written  statement  was  not 
obtained  nor  acquired  from  any  source  ex- 
cept from  the  patient),  his  suspicion  that  the 
plaintiff  might  be  suffering  from  a  fracture 
or  other  Injury  due  to  violence  was  sumclent- 
ly  aroused  as  to  cause  him  to  make  necea- 


Digitized  by  Google 


MADSEN  T.  UTAH 


UGHT  &  BY.  CO. 


811 


Bazy  urangeneita  for  a  farthw  examlnatiou  r 
in  company  with  Dr.  Landenberger  on  tlie 
following  morning ;  and  the  ezamlnartion 
whlcb  was  made  by  them  the  next  morning 
was,  as  testified  to  by  both  of  them,  for  tlie 
purpose  of  ascertaining  whether  the  plaintiff 
bad  Bostaioed  a  fracture  or  dislocation  of 
the  femur,  or  ottier  serious  injury.  There 
may  be  particular  expressions  In  the  state- 
ment which  were  not  necessary  to  aid  the 
physician  In  the  manner  Indicated;  but  I 
am  looking  at  tlie  statement  and  considering 
It  as  a  whole  and  as  It  was  offered  and  ad- 
mitted In  evidence.  Though  the  writing  con- 
tained some  statements  which  were  not  neo 
essary  "to  enable  the  doctor  to  prescribe  or 
act  for  the  patient,"  and  others  which  were 
reasonably  necessary,  such  statements  ought 
to  have  been  segregated  when  the  writing 
was  offered,  and  those  only  which  were  not 
90  necessary  should  hare  been  offered,  and 
those  only  could  properly  have  been  admitted ; 
and  since  the  writing  was  admitted  as  a 
wbole,  and  no  offer  of  se^egatlon  made,  it 
was  error  to  receive  it  in  evidence  if  any 
part  of  It  contained  statements  or  informa- 
tion which  was  acquired  by  the  doctor  In  at- 
tending the  patient,  and  which  was  reason- 
ably necessary  to  enable  him  to  prescribe  or 
act  for  the  patlait  So  considering  it,  I 
think  tibe  substance  of  the  statement,  at  leaaC 
In  part,  was  "information  acQuIred"  by  the 
physician  **in  attending  the  patient  whli^ 
was  ne^ssaiy  to  enaJble  bSm  to  prescribe  or 
act  for  the  patient" 

Now,  the  bare  assertion  of  tbe  physldan, 
his  mere  ctmclmion  (It  amounted  to  nothing 
more),  Uiat  the  Information  was  not  neces* 
saty,  was  .neither  admissible  nor  conclnslTe 
of  the  qneetlou.  He  could  (mly  be  permitted 
to  testis  to  facts  and  drcMmstances  fn»n 
which  the  court  could  determine  and  decide 
the  ultimate  tact  as  to  whether  the  Informa- 
tion was  or  was  not  necessary.  This  he  did 
not  do.  -  Because  he  was  a  doctor  did  not  en- 
title him  to  also  determine  a  Judicial  ques- 
tion. The  competen<7  or  admissibility  of 
erldence  is  to  be  determined  by  the  court 
not  the  witness.  Upon  the  undisputed  facts, 
I  do  not  see  how  the  physician  was  in  a  pcud- 
tlOD  to  intelligently  prescribe  or  act  for  the 
patlwt  without  acquiring  information  as  to 
the  chamcter  and  d^ee  of  violence  inflict* 
ed.  Re  was  put  in  possession  of  such  in- 
formation by  the  patient  informing  blm  of 
the  Immediate  movements  and  speed  of  the 
car  and  the  manner  in  which  he  alighted 
therefrom  and  strutik  the  ground.  The 
knowledge  of  such  facts  naturally  led  the 
jAysician  to  tlie  conclusion  that  the  symp- 
toms and  pain  complained  of  by  ihe  patient 
vrere  due  to  the  violence  of  which  the  pl^al- 
dan  was  informed,  and  caused  him  to  majce 
arrangements  for  a  further  examination  on 
the  following  morning,  when  it  is  conceded 
tliat  both  physicians  "acted  •for"  the  plalntUf. 
Suppose  that,  m  tiie  evening  of  the  acddent 
when  Dr.  Tan  Gott  visited  the  plainjiff,  lib- 


T  stead  of  receiving  the  Infcamiatlon  yrhich  was 
received,  he  had  been  informed  by  the  plalu- 
tiCf  that  be  was  not  on  the  car,  and  had  not 
met  with  any  accident  and  had  received  no 
violence  of  any  kind ;  or  that  he  was  on  the 
car,  and  in  alighting  therefrom  he  Btiimbled 
and  fell,  but  had  received  no  Injury  what- 
ever; that  he,  unaided,  Immediately  arose 
and  walked  to  his  home  and  went  about  his 
business  as  usual,  and  was  wholly  unharmed 
—is  it  Ukely  that  Drs.  Van  Cott  and  Landen- 
berger would  Iiave  visited  lilm  the  next  morn- 
ing, administered  an  antesthetlc  to  him,  and 
manipulated  his  to  ascertain  whether  he 
had  sustained  a  fracture  or  dislocation  of 
the  ffflnur? 

Furthermore,  in'  determining  whether  the 
information  acquired  was  or  was  not  neces- 
sary, due  consideration  must  be  also  givm  to 
the  question  as  to  whether  the  patient  un- 
der all  the  drcumstances,  had  reason  to  be* 
lieve,  and  did  believe,  titiat  it  was  proper  and 
necessary  to  give  the  information  to  enable 
the  physldan  to  prescribe  and.  act  for  bim, 
for  it  is  the  cfflDfidence  Imposed  by  the  pa- 
tient by  reason  of  the  ration,  which  prima- 
rily makes  the  aoqnlred  information  privi- 
leged when  obtained  by  the  pbysidaa  as  in 
the  statute  prescribed.  Of  course.  It  is  not 
everything  which  the  paUent  may  say  or 
communicate  to  tbe  idiysidan  that  is  privl- 
l^^ed  under  tiie  statute;  but  when  a  phyid- 
dan  seeks  Infttrmatlon  from  his  patient  In 
respect  of  a  particular  subject  ot  question, 
the  patient  may  ordinarily  assume  that  tbe 
physldan  In  so  doing  is  acting  In  good  faith, 
and  that  the  information  so  sought  Is  prop- 
er and  reasonably  necessary  to  enable  the 
physldan  to  presOTlbe  or  act  for  him;  and 
1^  under  all  the  drcumstances,  the  pati^t 
had  reason  to  bdleve,  and  does  believe,  that 
the  information  so  sought  by  the  physician 
and  given  by  the  patient  was  necessary  to 
enable  the  physician  to  prescribe  or  act  for 
him,  and  lo  consequence  thereof  the  patient 
made  communications  to  the  physician  whidi 
he  would  not  otherwise  have  made,  I  think 
the  information  so  acquired  falls  within  the 
very  letter  and  spirit  of  the  statute  as  a  con- 
fidential and  privileged  communication.  10 
Encyclopedia  of  Bvldence,  116, 118.  notes  and 
cases,  I  therefore  think  the  written  state- 
ment was  improperly  admitted.  It  the  in- 
formation acquired  was  privileged,  as  I  think 
it  was,  the  phytidan  could  not  cause  It  to  be 
reduced  to  writing,  obtain  the  patlenrs  sig- 
nature tiiereto,  and  theo,  by  delivering  the 
writing  to  the  defendant  without  the  knowl- 
edge or  consent  of  the  patient  make  It  evi- 
dence, and  thus  do  indirectly  what  the  stat- 
ute directly  forblda  It  is  not  claimed  that 
the  writing  was  given  with  the  understand- 
ing that  it  van  to  be  delivered  to  the  defend- 
ant or  that  the  contents  tliereof  were  other- 
wise to  be  dlsdosed.  or  that  the  consent  of 
the  plaintiff  to  deliver  the  writing  or  dis- 
close the  contents  was  had  or  obtained. 
I  concur  with  the  majority  of  the  couct  ta 
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tbe  roUng  that  It  was  error  to  permit  the 
two  pbyBiclans  called  by  the  defendant  to 
testify  as  to  the  reeult  of  the  ezamlnatloD 
made  on  the  morning  following  the  accident, 
and  as  to  the  condition  of  the  plaintiff  as 
disclosed  by  their  examlnatloQ.  This  hold- 
ing, of  course,  is  npon  the  theory  that  the  re- 
lation of  physician  and  patient  then  existed. 
I  do  not  see  anything  In  the  case  which  war- 
rants the  conclusion  that  Dr.  Van  Cott  on 
the  first  visit,  when  be  obtained  the  written 
statement  from  the  plaintiff,  was  represent- 
ing and  wholly  acting  for  tbe  defmdant  In 
the  capacity  of  a  pbysldan  or  some  other 
agent,  but  that  during  tbe  night,  and  by  tbe 
next  morning,  Buch  relation  was  transformed, 
and  he  then  became  the  physician  of  the 
plaintiff  and  acted  for  him  In  euch  capacity. 
I  think  he  acted  in  the  capacity  of  a  physi- 
cian for  tbe  plaintiff  on  the  first  Tialt  as  well 
as  on  every  other  rlHit  made  by  him. 

But  I  do  not  agree  with  tbe  majority  of 
tbe  court  that  the  admission  of  tbe  testi- 
mony held  to  'be  erroneous  was  not  prejudi- 
cial. It  is  said  not  to  be  prejudicial  because 
on  the  partial  record  of  the  case  as  present- 
ed there  Is  not  sufficient  erldence  to  show 
the  defendant  guilty  of  the  alleged  negli- 
gence, and  hence  the  verdict  which  the  Jury 
rendered  in  favor  of  the  defendant  was  right 
It  Is  conceded  that  all  the  evidence  is  not 
iKfore  us,  and  that  no  assignment  of  error 
Is  made  by,  either  party  raising  tbe  question 
of  Insufflciency  of  evidence  to  show  negli- 
gence <on  the  part  of  the  defendant.  As  I 
have  already  shown,  the  bill  of  exceptions 
is  made  up  to  Illustrate  the  rulings  made 
In  admitting  In  evidence  tbe  testimony  of 
tbe  two  physicians,  and  tbe  written  state- 
ment made  by  tbe  plaintiff  and  delivered 
to  one  of  them.  The  bill  purports  to  contain 
all  tbe  evidence  ibearing  on  such  questions. 
It  Is  so  stipulated  by  the  parties,  and  certi- 
fied to  by  the  trial  Judge.  There  Is  no  cer- 
tificate or  stipulation,  or  other  statement, 
that  the  hill  contains  all  tbe  evidence  In  the 
case,  or  all  or  any  of  tbe  evidence  bearing  on 
the  question  of  tbe  defendant's  negligence, 
or  that  of  the  plaintiff.  The  bill  Itself  con- 
tains no  evidence  on  such  issues,  except  the 
testimony  of  the  plaintiff  wherein  be  describ- 
ed bis  relation  to  the  defendant,  when  and 
where  he  hoarded  the  car,  the  things  done 
and  said  at  and  about  tbe  time  of  the  acci- 
dent, the  manner  in  which  It  happened,  the 
nature  and  extent  of  his  injuries,  and  -  the 
visits  of  the  physicians.  While  there  may  be 
some  things  In  respect  of  the  plaintiff's  testi- 
mony contained  In  tbe  bill  which  were  un- 
necessary to  explain  or  Illustrate  the  ruMngs 
complained  of,  etlll  It  is  apparent  that  It 
was  somewhat  difficult  to  set  forth  In  the 
Ull  the  testimony  of  the  plaintiff  showing 
the  nature  and  extent  of  the  Injuries,  tbe 
manner  In  which  they  were  produced,  and 
the  amount  of  violence  Infitcted,  without  al- 
«o  setting  forth  his  testlmotiy  in  tbe  hill 
concemhig  the  happening  of  the  Accident 


and  the  tilings  then  said  and  done  Bnt,  con- 
ceding that  the  hlU  in  this  way  contains 
some  evidence  bearing  on  tbe  question  of 
tlie  defendant's  negligence,  it  also  must  be 
conceded  that  It  does  not  contain  all  the  evi- 
dence hearing  npon  swA  question,  nor  does 
it  purport  to  do  so,  for,  as  before  observed.  In 
addition  to  the  stipulation  of  counsel,  and 
the  certificate  of  the  Judge,  that  the  bill  on- 
ly contains  all  the  evidence  Illustrating  the 
ratings  heretofore  referred  to,  the  bill  af- 
firmatively shows  and  re<^tea  that  "other 
witnesses"  were  sworn  and  examined  on  be- 
half of  the  plaintiff,  and  that  **varIons  wit- 
nesses" were  sworn  and  examined  on  behalf 
of  tbe  defendant,  and  that  tbe  testimony  of 
such  witnesses  Is  not  set  forth.  The  bill,  as 
settled  by  the  judge,  does  not  purport  to  con- 
tain even  all  the  testimony  given  by  tbe 
plaintiff  on  tbe  Issues  of  negligence,  nor  that 
it  was  all  the  testlmtmy  given  (by  him  on  the 
trial  of  the  cause.  The  stipulation  of  counsel 
and  the  certificate  of  the  judge  show  that  It 
was  all  tbe  testimony  or  evidence  given  by 
blm  illustrating  the  rulings  complained  of. 

Now,  It  Is  manifest  that  tbe  verdict  of  tbe 
Jury,  as  rendered  by  them,  was  based,  not 
upon  the  portion  of  the  evidence  before  us. 
but  upon  the  whole  evidence  adduced  at  the 
trial  of  the  case;  and  the  question  of  insuffi- 
ciency of  evidence  to  show  n^llgence  on  the 
part  of  the  defendant  is  to  be  determined 
from  the  whole,  not  a  part,  of  the  evidence 
adduced  on  such  issue.  The  conclusion,  how- 
ever, reached  by  the  majority  of  the  court, 
that  there  was  no  sufficient  evidence  to  show 
such  negligence,  admittedly  48  based  upon  a 
review  and  consideration  of  only  a  part  at, 
and  not  all,  tbe  evidence  adduced  on  BJicb 
issue.  Not  having  all  such  evidence  iMfore 
us,  I  do  not' see  how  a  proper  conclusion  can 
be  reached  that  the  plaintiff  was  not  entitled 
to  go  to  the  Jury  on  such  Issue.  Furthermore, 
we  have  heretofore  several  times  declared 
that  tbe  object  of  an  assignment  of  errors 
is  to  apprise  the  appellate  court  and  oppos- 
ing counsel  of  the  specific  question  to  be  pre- 
sented for  consideration  and  review,  tbe 
points  intended  to  he  relied  upon,  and  to  llm~ 
It  discussion  and  consideration  to  those  points: 
and  we  have  frequently  held  that  a  question 
of  law  not  raised  by  an  assignment  of  er- 
ror will  not  (be  reviewed  nor  considered  by 
us.  Notwithstanding  th^  repeated  adjndi- 
catlons,  I  think  the  majority  of  the  court 
nevertheless  have  considered  and  reviewed 
the  question  of  law  as  to  the  sufficiency  of 
evidence  to  show  negligence  upon  the  part  of 
tbe  defendant  when  there  was  no  assign- 
ment of  error  made  by  either  party  raising 
such  a  question,  and,  too,  when  all  the  evi- 
dence bearing  on  such  Issue  Is  not  before 
them.  Neither  does  the  record  disclose  that 
a  motion  for  nonsuit  was  made,  nor  that  the 
defendant  moved  for  a  directed  verdict,  nor 
tbat  tbe  question  of  law  now  considered  and 
reviewed  by  tbe  majority  of  tbe  court  wa? 
otherwise  vreseuted  to  the  trial  coor^  and  It 
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SlTOi  an  oi^rtunl^  to  rule  thereon,  nor 
tbat  any  ruling  waa  made  by  it  on  such  a 
question.  If,  when  the  bill  of  exceptions  was 
proposed,  showing  the  objections  and  rulings 
[a  respect  of  the  admission  of  the  evidence 
complained  of,  and  only  containing  the  erl> 
dence  illustratdng  such  rulings,  th«  defend- 
ant desired  to  defend  the  verdict  and  Judg- 
ment which  was  rendered  In  its  favor,  on  the 
ground  that  there  was  no  evidence  to  entitle 
the  plaintiff  to  go  to  the  Jury  on  the  question 
of  the  alleged  negligence  tm  its  part,  It  o^ht 
to  hare  proposed  pn^r  amendments  con- 
taining all  the  evidence  on  such  issue,  and 
Illustrating  the  rulings  of  the  trial  court  on 
such  question,  and  caused  tbem  to  be  wttled 
In  the  bill.  If  such  had  been  done,  the  re- 
^ondent  then  would  have  been  in  a  position 
to  make  cross-assignment  of  errors  as  pro- 
vided by  our  rules  and  to  urge  a  review  of 
such  question.  Not  having  done  so,  and  the 
bill  not  affirmatively  showing  that  it  con- 
tains a  history,  or  the  evidence,  of  such  pro- 
ceedings, and  on  its  face  not  purporting  to 
contain  them,  we  are  not  Justified  in  review- 
ing It 

I  am  not  saying  that  an  assignment  of  er- 
ror Is  necessary  to  determine  whether  an  er- 
ror committed  by  the  trial  court  was  or  was 
not  prejudicial.  What  I  do  say  Is  that  a  re- 
view of  a  gnestlon  of  law,  like  that  *of  In- 
sufflclency  of  evidence  to  sustain  an  Issue  es- 
sential to  a  litigant's  cause,  cannot  properly 
be  had  without  a  direct  or  cross  assignment 
of  error,  and  proper  q)eclflcations  raising 
such  question,  and  a  presentatlcm  of  all  the 
evidence  adduced  on  such  Issue  by  a  record 
afflnnattvely  showing  that  It  contains  all  such 
evidencb 

I,  of  course,  accede  to  the  rule  tliat  a  Judg- 
ment will  not  be  reversed  except  for  preju- 
dicial error;  but  whetber  an  erroneous  rul- 
ing was  iDjurlous  to  the  party  against  whom 
It  was  made  depends  upon  the  effect  or  in- 
fluence It  could  have  had  upon  the  verdict 
or  the  result  of  the  trial.  From  an  early 
time  the  rule  has  been,  and  is  now,  stated 
to  be  that,  where  error  Is  shown,  injury  Is 
presumed,  unless  the  contrary  appears  affir- 
matively, and  that,  where  error  is  shown,  it 
will  be  presumed  to  have  had  an  effect  upon 
the  result  of  the  trial,  unless  the  record 
affirmatively,  not  negatively,  shows  the  con- 
trary. Hayne,  New  Tr.  St  App.  8  287.  In  an 
early  case  from  California  (Jackson  v.  Feath- 
er Klver  W.  Co.,  14  Cal.  19),  Mr.  Justice 
Baldwin  said :  "The  rule  Is  that  every  error 
Is  prima  fade  an  injury  to  the  party  against 
whom  it  Is  made,  and  It  rests  with  the  other 
party  clearly  to  show,  not  tbat  probably  no 
hurt  was  done,  bnt  that  none  could  have  been 
or  was  done  by  the  error."  Now,  the  ma- 
jority of  the  court  say  tbat  no  hurt  conld 
bare  been  done,  or  was  done,  hy  the  error 
committed  because,  on  the  record  as  presrat- 
ed,  there  is  no  evidence  to  show  negligence  on 
tbe  part  of  tbr  defendant  3^e  pertinent  ques- 
tion, however,  is:   Does  the  record  afSrma- 


tively  show  that  upon  all  the  evidmce  adduc- 
ed at  the  trial  on  such  Issue  the  plaintiff 
was  not  entitled  to  go  to  tbe  Jury?  I  say  the 
record  does  not  so  affirmatively  show  for  the 
reason  that  it  does  not  contain,  and  does  not 
purport  to  contain,  all  the  evidence  adduced 
or  the  proceedings  had  on  such  issue.  With- 
out such  an  affirmative  showing  by  the  rec- 
ord, we  are  not  apprised,  nor  can  we  Judicial- 
ly know,  what  evidence  was  adduced  on  such 
issue ;  and  the  question  of  whether  the  plain- 
tiff was  entitled  to  go  to  the  Jury  on  such 
issue  dep^ids  upon,  and  can  only  be  deter- 
uilned  from  a  consideration  of,  all  tbe  evi- 
dence adduced  thweon  at  the  trial.  And 
since  the  record  does  not  show,  and  does  not 
purport  to  show,  all  the  evidence  so  adduc* 
ed,  it  does  not  affirmatively  show  that  the 
plaintiff  was  not  entitled  to  go  to  tbe  Jury 
on  such  issue.  To  say,  as  is  In  effect  said, 
that  the  plaintiff  was  required  to  show  that 
there  was  sufficient  evidence  adduced  on  such 
Issue  when  no  ruling  thereon  nor  question 
arising  therefrom  is  complained  of  by  him, 
Is  to  bold  that  be  was  required  not  only  to 
clearly  show  error  by  the  rulings  of  which 
complaint  Is  made,  and  that  it  could  have 
harmed  him  on  a  material  Issue  in  the  case, 
but  that  he  was  also  required  to  affirmatlTC^ 
show  that  he  was  entitled  to  recover  or  pre- 
vail «n  every  other  material  Issue. 

Suppose,  in  a  case  declaring  on  a  written 
Instrument  not  Itself  Importing  a  consldraa- 
tion,  a  valuable  consideration,  dtilvery,  exe- 
cution, and  breach  of  the  terms  of  the  con- 
tract are  all  sufficiently  and  properly  alleged. 
By  tbe  answer  and  proper  pleadings  all  the 
material  allegations  are  put  in  Issue.  The 
alleged  signature  of  the  defendant  to  the  In- 
strument, the  party  sought  to  be  charged,  is 
made  a  material  issue.  Upon  the  evidence 
adduced  by  both  parties,  the  case  Is  submit- 
ted to  the  Jury,  who  rendered  a  verdict  for 
the  defendant  During  the  trial  tbe  plaintiff 
offered  competent  evidence  tending  to  prove 
the  defendant's  signature  to  tbe  writing.  The 
court  erroneously  excluded  It  The  court  also 
erroneously  admitted  evidence  offered  by  the 
defendant  tending  to  show  that  the  signa- 
ture waa  not  his  signature.  A  bill  of  axep- 
tlons  Is  made  np  and  settled  illustrating  such 
rulings,  itaowlng  the  objecttons  made  and  the 
exertions  taku,  and  containing  all  the  evi- 
dence bearing  th^eon,  and  all  tbe  proceed- 
ings bad  in  respect  thereof.  Tbe  bill  m  set- 
tled and  presented  does  not  contain,  and  does 
not  purport  to  contain,  the  evidence  adduced 
on  tbe  questions  or  issuea  of  consideration, 
d^lvery,  or  breach  of  the  contract  On  a  r»- 
Tlew  of  the  rulings  presented,  and  flnding  er^ 
ror  was  committed  against  the  plaintiff,  the 
aiv)^to  court  conld,  in  snch  case,  as  well  as 
here,  assert  that  no  prejudice  resulted  be- 
cause,  on  the  record  as  presented,  It  la  not 
shown  tbat  the  plaintiff  was  mtitled  to  go 
to  tbe  Jury  on  tbe  question  of  conalderation, 
or  breach  of  the  contract  or  on  some  other 
issue  concerning  which  the  evidence  adduced 
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Or  proceedings  had  were  not  presented  by,  nor 
contained  In.  the  record.  The  estaMlshlng  of 
such  a  rule  requires  a  party  proposing  a  biU 
not  only  to  do  all  that  the  statute  requires 
of  blm,  to  state  the  objection  "with  so  much 
of  the  evidence  as  la  necessary  to  explain  It," 
and  that  a  draft  of  the  bill  proposed  "must 
contain  all  the  exceptions  taken  upon  which 
the  party  relies,"  and  that  "the  exceptions 
may  be  presented  as  briefly  as  possible,"  but 
he  also  is  required  to  come  here  fortified  with 
a  complete  history  of  the  case,  and  to  aCBrma- 
Hvely  show  a  prima  facie  right  to  recover  or 
to  prevail  on  every  issue  and  question  essen- 
tial to  his  cause.  To  do  so  might  require 
him  to  set  forth  In  the  bill  a  voluminous  his- 
tory of  proceedings  over  which  there  Is  no 
controversy,  and  which  In  no  sense  Illustrates 
the  mltngs  complained  of  or  tbe  exceptions 
taken  and  relied  on,  and  could  serve  no  use- 
ful purpose  exc^t  to  prevent  the  appellate 
court  from  tbe  Indulgence  of  wrongful  pre- 
sumptions as  to  what  took  place  by  the  pro- 
ceedings had  on  such  issues  if  not  set  forth 
in  the  record. 

In  the  case,  in  hand,  the  record  sufficient- 
ly discloses  that  It  was  submitted  to  tbe 
jury  on  the  Issues  raised  by  the  pleadings 
and  on  tbe  evidence  adduced  by  both  par- 
ties. The  record  does  not  disclose  that  such 
action  or  ruling  of  the  court  was  In  any 
particular  questioned,  or  that  the  action  of 
the  court  was  In  any  manner  Invoked  not  to 
submit  the  case  to  the  Jury,  or  that  any  con- 
troversy arose  over  such  a  proceeding  or 
question.  In  the  absence  of  some  showing 
to  the  contrary,  we  ought  to  Indulge  tbe 
presumption  that  tbe  submission  of  the 
cause  to  the  Jury  by  the  court  was  done 
properly  on  the  Issue  of  negligence  as  well 
as  on  every  other  material  Issue.  What  Is 
the  showing  that  the  court  did  not  properly 
submit  the  case  to  the  jury  on  tbe  Issue  of 
such  negligence?  A  partial  history  of  the 
case  which  admittedly  does  not  contain,  and 
does  not  purport  to  contain,  all  the  evidence 
adduced  on  such  Issue. 

"Wben  an  appellant  shows  that  error  was 
committed  in  receiving  Incompetent  testi- 
mony which  directly  bore  on  a  material  Is- 
sue Id  the  case,  the  presumption  will  be  In- 
dulged that  It  affected  tbe  verdict  or  tbe 
result  of  the  trial.  The  burden  Is  then  cast 
on  the  other  side  to  show  that  It  could  not, 
or  did  not,  affect  tbe  result.  The  plaintiff 
was  required  not  only  to  allege  and  prove 
negligence  on  the  part  of  the  defendant,  but 
be  was  also  required  to  allege  and  prove  a 
resulting  injury.  To  entitle  him  to  irecover, 
the  one  was  just  as  essential  and  material 
as  the  other.  Tbe  plaintiff  testified  to  a 
state  of  facts  tending  to  show  a  serious  In- 
jury. The  physician  called  In  his  behalf 
testified  tbst  the  plaintiff  sustained  a  frac- 
ture of  the  femur,  and  that  the  injury  was 
permanent  The  physicians  called  by  the 
defendant  testified  that  from  an  examlna- 
Uon  made  by  tliem  on  the  morning  after  the 


accident  they  discovered  no  aymptoms  or 

Indications  of  a  fracture  or  other  Injury, 
and  testified  to  the  effect  that  there  was 
nothing  the  matter  with  him  except  a  nUght 
external  bruise,  and  a  swelling  about  the 
bip.  The  testimony  so  given  by  them,  and 
erroneously  admitted,  directly  bore  and  re- 
lated to  a  material  issue.  Tbe  jur>'  had  the 
right  to  believe  them,  instead  of  the  plain- 
tiff and  the  physician  called  In  bis  behalf, 
and  to  find  the  facts  as  testified  to  by  them. 
So  believing  and  so  finding  from  the  Incom- 
petent testimony  before  them,  the  jury  may 
have  believed  that  the  plaintiff.  In  giving 
his  testimony,  did  not  speak  the  truth  as  to 
the  nature  and  extent  of  his  Injuries,  and 
for  that  reason  be  likewise  did  not  speak 
the  truth  when  testifying  concerning  the 
question  of  the  defendant's  negligence  ot 
that  of  contributory  negligence.  Finding 
that  the  plaintiff  had  sustained  no  substan- 
tial injury  might  also  hare  influenced  the 
Jury  In  determining  questions  as  to  tho 
speed  and  movements  of  the  car,  and  the 
manner  in  which  It  was  operated  and  In 
which  the  accident  hapi>ened.  It  Is  not  a 
case  of  merely  redundant  or  superfluous  tes- 
timony Introduced  to  support  a  fact  or  Is- 
sue otherwise  established  by  Indlapntahle 
proof.  To  the  ctmtrary,  the  testimony  so- 
Introduced  directly  tended  to  refute,  and 
may  have  completely  destroyed,  the  evi- 
dence adduced  on  behalf  of  the  plaintiff  on 
an  Issue  essential  to  bis  cause.  That  tbe 
natural  effect  of  the  testimony  tended  to 
injuriously  affect  the  plaintiff  on  a  material 
issue  cannot  be  gainsaid,  and  I  cannot  say. 
nor  do  I  think  it  shown,  that  the  error  com- 
mitted could  not,  or  did  not,  affect  the  re- 
sult of  the  trial. 

If  the  written  statement  made  by  tbe 
plaintiff  was  erroneously  admitted,  as  r 
think  It  was,  there  ought  not  to  be  any  qnes- 
tlon  as  to  Its  prejudicial  effect,  for  some  of 
the  contents  of  that  writing  pertained  di- 
rectly to  the  Issues  of  negligence  and  con- 
tributory negligence  and  may  have  influonr- 
ed  the  jury  In  deciding  them  In  favor  of  the 
defendant 

Lastly,  I  cannot  agree  with  the  conclusion 
that  even  upon  tbe  evidence  In  the  record, 
a  prima  facie  case  was  not  made  entitling 
the  plaintiff  to  go  to  the  Jury  on  the  ques- 
tion of  the  defendant's  negligence.  In  the 
first  place,  the  written  statement  signed  by 
the  plaintiff  and  delivered  to  I>r.  Van  Cott 
ought  to  have  been  excluded.  In  the  next 
place,  while  the  plalnUff,  in  giving  bl^  tes- 
timony, admitted  that  the  signature  to  the 
writing  was  his  signature,  yet  he  also  testi- 
fied that  the  injury  received  by  him  render- 
ed him  partly  unconscious,  and  that  be  was 
in  a  dazed  and  In  a  semiconscious  condition 
on  the  evening  of  the  accident  and  had  no 
clear  recollection  of  Dr.  Van  Cott's  visit,  and 
because  of  his  mental  condition  he  had  no 
recollection  of  any  writing  signed  by  him 
or  any  statementa  made  by  blm  to  the  doc- 
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the  plaintiff  was  conacloiu  and  coDTerBed 
TatiooaUr,  and  that  be  signed  the  statement 
after  it  was  written  by  the  doctor  and  read 
to  tbe  plaintiff,  I  do  not  know.  It  was  with- 
in their  province  to  find  either  way.  The 
qoeatloa  ot  whether  the  plaintiff  knowingly 
and  nnderstandingly  made  the  statements 
and  signed  the  writing  was  In  dispute.  The 
eridence  bearing  thereon  was  conflicting. 
Looking  at  the  evidence  most  favorable  to 
tbe  plaintiff  on  tbe  issoe  of  defendant's  neg- 
ligence, It.  in  substance,  is  shoMm  ttiat  the 
llleintlff  boarded  tbe  defendant's  car.   As  It 
was  approaching  Ninth  South,  he  paid  bis 
fare  when  demanded,  and  told  the  conduct- 
or that  he  desired  to  leave  the  car  at  Xlntb 
South.    Tbe  conductor  said,  "All  right" 
Tbe  cKt  slowed  down.   The  plaintiff  arose 
from  his  seat  and  went  to  the  back  plat- 
form, and  stood  there  a  few  seconds,  and 
when  the  car  about  reached  the  north  side 
of  Xinth  South,  a  place  where  the  car  usual- 
ly stopped  coming  from  the  nwth,  and,  as 
testified  to  by  him:   "Just  when  they  was 
going  slow,  I  stepped  down  on  the  step*  I 
thought  they  were  going  to  stop.   •   •  * 
It  was  pretty  near  stopped,  maybe  not  quite 
stopped."  While  so  standing  there,  the  car 
started  up  quickly,  and,  as  testified  to  by 
him,  he  "fell  off."   While  he  does  not,  by 
tbe  use  of  any  direct  language,  say  such 
movement  of  the  car  threw  him  off,  yet  I 
think  such  fact  may  be  fairly  inferred  from 
all  the  tutimony  given  by  him.   Ttne,  be 
also  testified  that  be  knew  the  machinery 
of  the  <»r  was  controlled  by  the  motorman, 
and  that  he  did  not  Inform  him  of  his  de- 
sire to  leave  tbe  car,  and  that  he  did  not 
know  whether  the  conductor  pulled  the  bell 
cord  to  Btojh  but  thought  he  did.   I  think 
the  triers  of  fagt  may  find,  upon  such  evi- 
dence, that  when  the  plainUff  Infonned  tbe 
condoctor  that  he  wanted  to  leave  the  car 
at  Ninth  Sooth,  and  the  conductor  replied, 
"All  right,"  he  had  done  quite  enough  to 
apprise  the  operatives  of  tbe  car  of  his  In- 
tended destination,  without  also  going  for^ 
ward  and  Informing  tbe  motorman,  or  wltb- 
ont  betaig  able  to  testify  positively  that  he 
saw  the  conductor  pull  the  bell  cord.  After 
he  infonned  tbe  conductor  that  be  desired  to 
leave  the  car  at  a  particular  place,  and  the 
car  slowed  down,  almost  stopping  at  such 
place,  as  testified  to  by  the  plaintiff,  the 
triers  of  fact  may  say  that  he  had  tbe  right 
to  assume  that  It  did  so  to  afford  him  and 
others  an  opportunity  to  alight  therefrom, 
and  that  while  he  was  so  standing  on  the 
step  In  the  presence  of  the  conductor,  and 
la  readiness  to  alight,  tbe  speed  of  the  car 
was  quickly  increased,  and  no  sufficient  -op- 
portunity given  blm  to  alight,  and  that  he 
was  Injured  In  consequence  thereof.   I  think 
a  sufficient  prima  facie  case  was  made  on 


to  let  tbe  case  go  to  the  jury. 

I  think  the  Judgmmt  of  tbe  court  beloif 
ought  to  be  reversed,  and  the  case  remand- 
ed for  a  new  trial. 

(M  Wash.  2S7> 

STATE  ex  Pel.  TUMWATBR  POWER  ft  WA- 
TER  CO.  T.  SUPRRIOR  COURT  OF 
THURSTON  COUNTY. 

(Supreme  Court  of  Washington.    Deo.  11, 

1909.) 

Cbbtiorabi  (J  39*)— Appuoatiok  foe  Wett 
—Time. 

While  the  statute  fixes  no  time  in  which  to 
apply  for  a  writ  of  review,  it  most  be  applied 
for  withia  the  time  fixed  for  taking  an  appeal ; 
so  that  a  writ  to  review  tbe  dismissal  on  May 
4th  of  an  answer  in  intervention  in  condemna- 
tion proceedings  will  not  issue,  where  it  was 
not  applied  for  within  80  days  after  entry  of 
the  order,  as  required  by  2  Ballinger's  Ann. 
Codes  &  St  I  5045,  in  cases  of  appeal  from  a 
final  order  lu  condemnation  proceedinni;  and 
that  intervener's  appeal  from  the  order  was 
pending  for  several  months  from  June  16th  did 
not  excuse  failure  to  apply  for  the  writ  iMfore 
that  date. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  H  67,  60-63;  Dec.  Dig.  S  39.*] 

Ehi  Banc.  Application  for  a  writ  of  review 
by  the  State,  on  the  relation  of  the  Tumwa- 
ter  Power  &  Water  Company,  against  the 
Superior  Court  of  Thurston  County;  John  B. 
Mltcbell,  Judge  thereof.  Application  denied. 

O.  O.  Israel,  Martin  L  Pipes,  George  H. 
E*uttk,  and  Frank  O.  Owlugs,  for  relator. 
A.  J.  Fttlknor  and  Troy  A  Stordevant;  for 
respondent 

MOUNT,  J.  This  is  an  aivlication  for  a 
writ  of  review.  It  appears  therefrom  that 
the  Olympla  Light  &  Power  Company  brought 
an  action  against  tbe  Olympla  Brewing  Com- 
pany to  condemn  certain  property  which 
was  alleged  to  be  necessary  for  a  public  use, 
tbe  title  of  which  property  was  alleged  to 
be  In  the  brewing  company.  Tbe  relator  in- 
tervened in  that  action,  and  filed  an  answer 
therein.  The  Olympla  light  &  Power  Com- 
pany filed  a  demurrer  to  that  answer,  which 
demurrer  was  sustained  by  the  trial  court, 
and  on  May  4,  1908,  the  Intervener  was  dis- 
missed. Forty-three  days  later,  viz.,  on  June 
16,  1006,  the  Intervener  In  that  action,  the 
relator  here,  appealed  from  the  order  of  dis- 
missal to  this  court  That  appeal  was  dis- 
missed on  October  28,  1900,  for  the  reason 
that  tbe  order  was  not  an  appealable  order. 
Olympla  Light  &  Power  Company  v.  Turn- 
water  Power  &  Water  Co.,  104  Pac.  778. 
Thereafter,  on  November  11,  1909,  this  appli- 
cation was  filed  here  for  a  writ  to  review 
the  order  of  May  4,  1908,  dismissing  the  in< 
tervener  from  the  condemnation  case. 

While  tbe  statute  fixes  no  time  within 
which  tbe  writ  of  review  must  be  applied 


•For  oUisr  eases  sea  same  topis  and  secUop  NUMBER  In  Dwj.  *  Am.  Digs.  tW7  to  data,  A  Reporter  Inteses 


Digitized  by 


Google 


816 


106  PACIFIC 


BBFOBTBB. 


(Waah. 


for,  -we  hATe  beld  by  analogy  that  tbe  writ 
must  be  applied  for  vrithln  tbe  time  fixed  for 
taking  an  appeal.  State  ex  tel.  Lowary  t.  Su- 
[Krlor  Court.  41  Wash.  450,  83  Fac.  726; 
State  ex  reL  Alexander  t.  Sttperlor  Coart,  42 
Wash.  6S4.  85  Fac.  673.  The  time  within 
which  an  appeal  may  be  taken  from  a  final 
order  In  condemnation  cases  la  fixed  by  law 
at  within  80  days  after  the  entry  of  the 
Judgment  2  Balllng^s  Ann.  Codes  &  St. 
i  6645.  The  time  for  prosecntlng  the  writ 
of  review  had  expired  when  the  relator 
sought  to  app^  to  this  court  from  tbe  or- 
der now  Bought  to  be  reviewed.  It  was  too 
late  at  tibat  time  to  prosecute  the  writ  of  re- 
view. No  excuse  Is  offered  why  tbe  writ 
was  not  applied  for  within  tbe  80  days  after 
the  order  was  mtered.  and  none  ai^>ear8 
here  now.  The  tact  that  an  appeal  was 
pending  fn  tbls  court  from  June  16,  1908, 
until  October  28,  1908,  Is,  of  course,  no  ex- 
cuse for  not  prosecuting  tbe  writ  of  review 
prior  to  June  16, 1908, 

Tbe  appllcatlw  most  be  denied,  for  the 
reason  that  It  was  not  seasonably  made. 

DUNBAB,  FARKER,  CROW,  MORRIS, 
and  GOSE,  JX,  concur. 

(66  Wash.  698) 

STATB  ex  leL  TtTMWATER  POWER  &  WA- 
TER CO.  V.  SUPERIOR  COURT  OB" 
THURSTON  COUNTY. 

(Supreme  Court  of  WashinKtoo.    Dea  U, 
1909-) 

Eki  Banc.  Application  for  writ  of  review  by 
the  State,  on  tne  relation  of  tbe  Tumwater 
Power  &  Water  Company,  agaioat  the  Superior 
Court  of  Thurston  County ;  John  R.  Mitchell, 
Judge  thereof.  Application  denied. 

C  C.  Israel,  Martin  I*  Pipes,  Oeoige  H. 
Funk,  and  Frank  C.  Owings,  for  relator.  Troy 
&  Stnrdevant,  for  respondent. 

PEiR  CURIAM.  Tbe  application  In  Oils  case 
is  based  upon  tbe  same  facts  as  those  in  No. 
8,465,  joflt  dedded,  105  Faa  815.  For  the  rea- 
sons there  stated,  it  most  be  denied. 


(ss  Wash.  820) 

HILLMAN  V.  STANLEY. 
(Supreme  Court  of  Washington.   Dec.  14,  1909.) 

1.  Pledoes  (S  58»)— Note— Indorsement  as 
CoLLATEHAL— Right  or  Imoobseg. 

The  indorsee  of  a  note  as  collateral  for  a 
loan  is  the  owner  thereof,  and  be  may  collect 
the  full  amount  from  the  maker,  regardless  of 
the  state  of  the  account  between  himself  and 
the  person  from  whom  he  received  the  note, 
in  the  absence  of  a  defense  ^gainst  the  note  in 
the  hands  of  tbe  indorser. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  §  187;  Dec  Dig.  §  58.*] 

2.  Bills  and  Notes  (S  405*)— Actions— De- 
UAND — Sufficiency. 

An  action  on  an  overdue  note,  payable  in 
money  to  the  payee  er  his  order,  brought  by 
the  indorsee,  is  a  sufficient  demand  for  payment 
to  authorize  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig-  8  405.*] 


a  BnXB  AND  Notes  ({  534*)— Bxasonabxji 

Aitobnby's  Fees. 

In  an  action  on  a  note  providing  lor  a  rea- 
sonable attorney's  fee,  that  plaintifC's  attoniey 
was  his  regular  coonael,  receiving  an  annual 
retainer,  and.  In  addition,  a  fixed  sum  for  all 
actions  brought  or  defended,  could  not  affect 
the  reasonableness  of  the  fee  to  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  1946,  1947;  Dec.  Dig.  1 
5S4.»1 

4.  APPKAI.  AlTD  EbtBOB  ({  895*)— ItEVSB8AX«— 

MiscoKDucT  or  Tbial  Judge— Cask  Tri- 
able De  Novo. 

The  misconduct  of  the  trial  judge  tryiu  a 
case  without  a  jury,  resnltlng  from  his  using 
language  addressed  to  counsel  for  the  defeated 
party,  not  warranted  by  the  circumstances,  is 
not  ground  for  a  new  trial  in  a  case  triable 
de  novo  in  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3648;  Dec  Dig.  ti  U95.*l 

Department  1.  Af^Knl  from  Sopertor 
Court.  King  County;  W.  T.  Warren,  Judge. 

Action  by  Clarence  D.  Hlllman  against 
Frank  M.  Stanley  and  another.  From  a  Judg- 
ment for  plaintiff  against  both  defendant, 
subsequently  ammded  bo  as  to  conatltato  a 
Judgment  against  defendant  Frank  M.  Stan- 
ley alone,  he  appeals.  Affirmed. 

John  B.  Humphries  and  Geo.  B.  Cole,  for 
appellant  Fredwlck  R.  Burch,  tot  respfnid- 
ent. 

FUIiLERTON.  J.  This  action  was  brought 
to  recover  upon  a  promissory  note,  executed 
by  the  appellant  as  maker  to  one  George 
Mead  as  payee,  and,  by  Mead,  Indorsed  to  tbe 
respondent  The  action  was  begun  originally 
against  the  appellant  and  his  wife  fn  an  ef- 
fort to  charge  the  community  property  of  the 
appellant  and  his  wife  with  tbe  ll«i  of  any 
Judgment  that  might  be  obtained  in  the  ac- 
tion ;  It  being  alleged  that  tbe  note  was  giv- 
en for  a  commuolty  debt  ,A  trial  was  bad 
resulting  in  a  Judgment  against  both  husband 
and  wif&  Subsequently,  however,  the  re- 
spondent moved  to  dismiss  tbe  action  as  to 
tbe  wife,  and  an  order  was  entered  to  that 
effect  In  the  records,  although  tbe  Judgment 
itself  seems  not  to  have  been  amended  In  that 
particular.  Thereafter  this  appeal  was  taken. 

Tbe  appellant  In  his  answer,  alleged  tliat 
the  note  was  received  by  the  respondent  as 
collateral  security  to  an  Indebtedness  owing 
by  ftlead  to  tbe  respondent  This  allegation 
was  not  denied  in  tbe  reply,  and  tbe  appellant 
DOW  insists  that  it  Is  a  defense  to  the  note 
pro  tanto — that  Is  to  say,  tbe  res[M)ndent  can- 
not recover  from  tbe  appellant  any  greater 
sum  than  was  owing  him  by  Mead.  Bat  thla 
is  not  the  rule.  The  Indorsee  of  a  promissory 
note,  even  though  he  took  it  as  collateral  to 
a  loan,  is  the  owner  of  tbe  note,  and  can 
collect  tbe  full  amount  of  tbe  sum  from  the 
maker  regardless  of  the  state  of  tbe  account 
between  the  Indorsee  and  tbe  person  from 
whom  he  received  It  If  the  maker  had  a  de> 


•F^  etbsr  easH  sm  same  topic  and  isctlon  NUMBBB  In  Dec.  A  Am.  Digs.  IMT  to  data,  ft  Reportsr  InOsMB 

Digitized  by  Google 


BTATB  T.  QAA80H. 


817 


fense  mgafiiBt  tbe  note  In  the  bands  of  the  in- 

doraer  a  dlffwoit  Question  would  arise,  but 
no  sDch  contentifm  Is  made  In  tlie  pleadings 
In  this  ease.  It  la  true  the  appellant  at  the 
trial  asked  leaTe  of  tba  court  to  amend  bis 
answer  1^  setting  oot  a  idra  of  want  of  con- 
sideration for  tbe  note,  but  tbe  facts  recited 
taim  on  which  he  baaed  tbe  appllcatl<m  did 
not  constltnte  fallnxb  of  conidd«ration,  and 
the  court  committed  no  error  In  refnslns  the 
request 

The  wp^hmt  next  contends  that  It  was 
necessary  for  the  respondent  to  plead  and 
prore  a  presentment  to  the  maker  and  de- 
mand for  payment  before  a  recovery  could 
be  had.  Bat  this  contention  is  not  tenable. 
The  note  was  an  ordinary  xwomlssory  note, 
payable  In  money  to  the  payee  or  bis  order, 
and  was  overdue  when  the  action  was  brought 
Tbe  action  itself  Is  In  such  cases  a  sufficient 
demand.  The  note  provided  for  the  payment 
of  a  reasonable  attorney  fee  in  case  suit  or 
action  should  be  brought  to  collect  the  same. 
After  the  respondent  had  offered  evidence 
tending  to  Show  a  reasonable  attorney  fee, 
tbe  appellant  sought  to  show  that  the  attorney 
representing  the  respondent  was  tbe  respond- 
ent's regular  counsel,  receiving  from  him  an 
annual  retainer,  and.  In  addition  thereto,  a 
fixed  sum  for  all  actions  prosecuted  or  de- 
fended for  and  on  behalf  of  the  respondent 
This  evidence  was,  we  think,  rightly  rejected 
by  the  court  Tbe  respondent  could  recover 
no  more  than  a  reasonable  attorney  fee,  no 
matter  what  sum  he  had  agreed  to  pay  his 
attorney  for  prosecuting  the  case.  It  might 
have  been  some  evidence  of  the  unreasonable- 
ness  of  the  fee  claimed  to  show  that  he  had 
made  a  contract  with  bis  attorney  to  prose- 
cute tbe  particular  case  for  a  less  sum  than 
he  claimed  In  his  pleadings  to  be  a  reasonable 
sum,  but  It  would  be  no  evidence  of  what  a 
reasonable  sum  would  be  In  the  particular 
case  to  show  that  the  attorney  bringing  the 
action  had  a  contract  with  his  client  calling 
for  8  genera]  retainer  and  for  a  fixed  sum  for 
each  action  brought  Tbat  the  fee  allowed 
considered  as  a  fee  for  the  particular  case  Is 
reasonable  Is  not  questioned  by  the  appellant 

Finally,  it  is  contended  that  the  court  man- 
ifested Bucb  spleen  towards  the  appellant 
and  bis  counsel  that  a  new  trial  should  be 
awarded  on  the  ground  of  prejudice.  In  one 
Instance,  while  addressing  appellant's  coun- 
sel, the  court  did  use  language  more  sarcastic 
perhaps  than  tbe  circumstances  warranted, 
but  this  Is  not  Bufflcient  ground  for  a  new 
trial  In  a  case  tried  by  tbe  court  without  a 
Jury,  and  which  Is  triable  de  novo  In  tbe 
appellate  court  There  was  abundant  evi- 
dence to  warrant  a  recovery,  and  the  Judg- 
meut  win  stand  affirmed  as  corrected  bgr  tbe 
court 

RUDKIN,  O.  and  GECADWICK,  MOB- 
RIR.  and  OOSB,  JJ.,  concur. 


(M  Waib.  m) 
STATU  T.  OAASOH  «t  al. 
(Sapreme  Court  <tf  Washington.  Dea  17, 1909.) 

1.  GAinNQ  <|  90*}— FBosBOimoiv--lRnniu.- 
TioN— KsEPXNo  Flags. 

Laws  1903,  p.  63,  c  51,  makes  one  who 
conducts  or  carries  on  as  owoer,  proprietor,  em- 
ployS,  or  assistant,  or  in  any  manner  what- 
soever, whether  for  hire  or  not,  any  poker 
game,  etc,  guilty  of  a  felony,  and  2  Ballinger's 
Ann.  Codes  &  St  {  7260  (Pierce's  Code,  S  1«77). 
makes  any  person  who  deals,  carries  on,  opens 
or  causes  to  be  carried  on,  any  pc^er  game, 
etc.,  guilty  of  a  misdemeanor.  Held,  that  tbe 
object  of  the  felony  statute  was  to  snppress 
gambling  resorts,  and  an  information  was  In-* 
snfficient  thereunder  which  merely  charged  that 
accused  conducted  and  canried  on  a  game  of 
poker,  but  did  not  allege  that  he  was  the  owner, 
iwoprietor,  etc. 

fEd.  Note.— For  other  eases,  see  Gaming,  Osnt 
Dig.  {  249 ;  Dec  Dig.  {  90.*3 

2,  GaMIIVO  <i  90»)  —  PbOSEODTIOW— INFOBMA- 
TIOH— CONDUCTINQ  OaMD. 

The  information  sufficiently  charged  a  mis- 
demeanor under  2  Ballinger's  Ann.  Codes  & 
St  i  7260  (Pierce's  Code,  §  1877),  it  not  being 
necessary  to  aver  that  accused  was  the  pro- 
prietor, etc,  in  a  prosecution  thereunder. 

[Bd.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig,  S  249;  Dec  Dig.  S  90.*] 

8.  iNDIcnnSNT  ANP  iHrOBUATIOR  (I  191*)— 

CoRvionoN— Lbsseb  Ovtxhse. 

Where  the  Information  charged  a  misde- 
meanor under  2  Ballinger's  Ann.  Codes  &  St. 
{  7280  (Pierce's  Code,  i  1877),  making  one  who 
deals  or  carries  on  any  game  of  p^rar,  etc, 
guilty  of  a  misdemeanor,  the  court  could  submit 
the  case  under  that  statute,  though  it  did  not 
cha^e  a  felony  under  Laws  1903,  p.  63.  c 
51,  making  one  who  conducts,  etc.,  such  game 
as  owner,  proprietor,  etc,  guilty  of  a  fel(my, 
and  a  verdict  of  guilty  carried  with  It  a  con- 
viction under  the  misdemeanor  sutnte. 

[Bd.  Note.— F«r  other  eases,  see  Indictment 
and  Information.  Cent  Dig.  It  604-621;  Dec. 
Dig.  i  191.*] 

4.  Cbimikal  Law  (8  942*)  —  New  Tbiai.  — 
GaotJNDs— Newly  Discovkkbd  ETioKnoc. 
Where  the  affidavit  supporting  a  motion  for 
new  trial  for  newly  discovered  evidence  only 
contained  evidence  tending  to  slightly  Impeach 
the  testimony  of  the  prosecuting  witness,  and 
the  other  evidence  was  sufficient  to  convict 
without  it  the  motion  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w.  Cent  Dig.  »  2831,  2S3i;  Dec  Dig.  } 
942.*] 

D^rtment  L  Appeal  from  Superior 
Court,  Cowlita  Gonaty;  W.  W.  McCredle, 
Judge. 

Matthew  Gaasch  and  another  were  con- 
victed of  gaming,  and  they  appeal.  Remand- 
ed, with  directions  to  vacate  Judgment,  and 
enter  Judgment  and  sentence  as  directed. 

J.  N.  Pearcy  and  A.  H.  Innls.  for  appel- 
lants.  B.  L.  Hubbdl  and  John  F.  Dufnr,  for 

the  Stete. 

CHADWTCK,  J.  Defendants,  Matthew 
Gaasch  and  Joseph  Stock,  were  found  gollfy 
as  charged  upon  an  Information  drawn  under 
the  gambling  law  of  1908  (Laws  1908,  p.  M, 
c.  61).  The  charging  part  of  the  informatlfflD 
Is  as  follows:  "Th^,  the  said  Edward  Budi, 
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J.  M.  BaSh,  Josegli  Stotft,  and  Matthew 
GaaBch,  is  the  county  of  Cowlitz  and  state  of 
WaAhlnetoB.  im  the  16th  day  of  June,  1808, 
then  and  there  brtnc,  did  then  and  there  con- 
duct and  carry  on  a  gambling  game  played 
with  cards,  to  wit,  the  game  commonly  known 
&B  poker,  the  said  game  b^g  played  for 
money,  checks,  credits  and  other  things  of 
value,  In  a  building  used  for  a  saloon  and 
lodging  house  purposes  where  persons  resort 
for  the  purpose  of  playing,  dealing  and  oper- 
ating such  gambling  games;  contrary  to  the 
form  of  the  statute."  etc.  The  sufficiency  of 
the  Information  is  called  In  question.  It  will 
be  seen  that  the  Information  does  not  charge 
defendants,  either  as  owners,  proprietors,  em- 
ployes, or  assistants,  or  that  they  bad.  In  any 
manner  such  as  is  made  penal  by  the  felony 
statute,  anything  to  do  with  the  game.  As 
stated  In  State  v.  Preston,  49  Wash.  298,  95 
Pac.  82,  and  State  t.  Burns.  102  Pac.  886, 
the  object  of  the  felony  statute  was  to  sup- 
press gambling  resorts  and  to  punish  those 
who  maintalued  them.  Hence,  considering 
the  purpose  of  the  law  as  well  as  Its  letter, 
to  sustain  a  conviction  for  a  felony  there 
most  have  been  some  charge  of  proprietor- 
ship. It  Is  not  sufficient  to  say  that  the  one 
charged  merely  played  or  sat  in  the  game, 
but  the  iDformation  should  allege  his  relation 
as  owner,  proprietor,  employ^,  or  as  assistant 
to  one  who  sustains  a  prescribed  relation  to 
the  game.  The  authorities  sustain  this  view. 
State  V.  Dennison,  60  Neb.  157,  82  N.  W.  883; 
Brazele  v.  State,  86  MIsb.  286,  33  South.  314. 

In  the  syllabus  to  United  States  v.  Mc- 
Cormlck,  Fed.  Gas.  No.  15,663,  the  following 
apt  statement  of  the  rule  of  pleading  In  such 
cases  may  be  found:  "Where  a  statute  ln< 
fllcts  a  penalty  upon  persons  of  a  certain  de- 
scription only.  It  Is  necessary  In  an  indlct- 
mwt  upon  that  statute  to  aver  all  the  facts 
necessary  to  show  that  the  defendant  was  a 
person  of  that  description  at  the  time  of  com- 
mitting the  act"  The  state  contenda  that 
the  words  "in  any  manner  whatever,"  as  used 
in  llie  statute,  are  snffldent  to  sustain  the 
information.  These  words  must  be  measured 
by  the  wwda  they  analify,  and  cannot  be  re* 
lied  upon  to  amplify  the  manifest  intent  of 
the  law  which  has  been  recognized  and  de- 
clared in  at  least  two  cases  decided  by  this 
court  Although  the  Infonnatlon  Is  Insuffi- 
clMit  to  Aarge  a  crime  under  the  felony  sta^ 
ute,  It  does  charge  a  crime  under  the  misde- 
meanor statute.  In  State  v.  Preston,  supra. 
It  was  held  tiiat  section  7200^  2  Ballinger*B 
Ann.  Codes  &  St  (Pierce's  Code,  %  1877},  waa 
not  repealed  by  the  act  of  1903.  The  ot^ect 
of  this  law  was  there  declared  to  be  to  pre- 
vent gambling  for  gain,  and  that  therefore 
the  allegations  of  proprietorship  were  not  es- 
sentlal.  It  was  also  held  that,  where  a  fel- 
ony was  charged,  the  court  might  submit  the 
misdemeanor  to  the  jury  as  an  Included  crime. 


This  was  done  In  this  case  under  propw  m- 
structlons.  Under  tlie  rnle  of  the  Preston 
Case,  we  are  of  the  opinion  that  the  verdict 
of  guilty  carries  with  it  a  conviction  muXese 
sectUm  7260,  and  that,  instead  of  the  trial 
court  sentencing  appellants  to  Qie  i>enitan- 
tlary,  Jn^ment  shonld  have  been  rendered 
holding  them  gatlty  of  a  misdemeanor. 
,  It  Is  farther  urged  that  a  new  trial  ahonld 
have  been  granted  becanae  of  newly  dlscor- 
ered  evidence.  Tba  affidavit  In  support  of 
this  contention  affords  nothing  more  than  evi- 
dence tending  to  impeach  in  some  sll^t  de- 
gree the  testimony  of  tihe  proaecntlng  wit- 
ness. It  was  properly  rejected  by  the  triai 
court  It  may  liave  been  tm^  and  still  tbexe 
was  evidence  to  convict  State  v.  Beeman, 
61  Wash.  KS7,  99  Pac.  7S& 

This  cause  is  raaunded,  wltb  Instmctions 
to  the  lower  court  to  vacate  Itt  former  judg- 
ment and  to  enter  a  judgment  onder  aectloD 
7260,  Balllnger'B  Ann.  Codes  &  St,  and  to 
give  sentence  aecordtngly. 

RUDKIN,  O.  J.,  and  FULLBBirON,  MOA- 
RIS,  and  OOSD,  JJ.,  concnr. 


(H  Waih.  S95) 

STATB  V.  QUINN. 
(Supreme  Court  of  Washington.   Dee.  11, 1909.) 

1.  CaiiiiNAi.  Law  (5  627*)— Notice  ov  Na- 
ture OF  AOOtrSATION— OONSmCTlOMAI.  Awn 
Statutobt  Pbovibions— Waivm. 

Const,  art  1,  {  22,  proTidius  that  persona 
accosed  of  crime  Bfaall  have  the  right  to  demand 
the  nature  and  caoae  of  the  accuaation,  and  to 
have  a  copy  thereof,  etc.,  merely  ^ves  the  richt 
to  demand  a  copy,  and  Pierce's  Code,  {  2181 
{Bollinger's  Ann.  Codes  &  St  |  6879),  provid- 
ing  that,  as  soon  as  may  be  after  the  filing  of 
the  Information  for  a  capital  crime,  accused 
shall  be  served  with  a  copy  thereof,  is  not  Joiis- 
dictional,  no  greater  weight  being  attached  to 
it  than  to  the  CoDstitution  itself,  each  granting 
a  privilege  which  may  be  waived,  and  such 
privileges  are  waived  where  an  accused,  being 
regularly- arraigned,  volnntoiy  pleads  without 
service  of  a  written  copy  d  the  lAarge. 

[Ed.  Note.— For  other  eases,  sss  Crindnal 
Law,  Gent  Dig.  |  1408;  Dec.  Dig.  |  627.*] 

2.  GBnciNAi,  Law  ({  270*)— Sevebai.  Pubas— 
Plea  of  iNSANrrT—WiTHDSAWALr— Effect. 

Under  Laws  1907,  p.  83.  c  80,  f  2,  pro- 
viding that  a  plea  of  insanity  may  be  entned 
"in  addition  to  the  plea  or  pleas  required  or 
permitted  by  other  laws  than  this,''^  au(^  a 

filea  is  severable  from  others  entered,  so  that 
ts  withdrawal  would  not  affect  other  pleas. 
[Ed.   Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  621,  629;   Dec  Dig.  { 
270.*] 

8.  Cbihinax.  Law  (I  1144*)— Affkal— Bn- 

OBD— PBESUUFTIONS. 

Where,  on  appeal  In  a  criminal  case,  the 
record  riiows  that  accused  demurred  ou  the 
groond  that  the  informatitm  did  not  state  a 
crime,  and  announced  himself  ready  for  trial, 
the  Supreme  Court  will  presume  that  a  jdea 
had  been  entered,  even  If  the  record  does  not 
show  it. 

[Bid.  Note.— For  other  cases,  see  Orlminat 
Law,  Cent  Dig.  i  3019;  Dec  Dig.  i  1144.*] 
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4.  HouioXDB  (S  200*)— Dtiho  Declabations. 

Where  decedent  had  received  a  mortal 
wound,  and  had  been  informed  bj  the  attendins 
I^Tsician  that  she  must  die,  a  etatemeot  drawn 
ap  hj  the  prosecuting  attorney,  read  Id  her 
presence,  and  assented  to  and  sigoed  by  her  in 
the  presence  of  witnemeB,  was  admissible  as  a 
dying  declaration. 

[B3d.  Note.— For  other  cases,  see  Homicide, 
CeuL  Dig.  SS  425-427;  Dec.  Dig.  i  200«} 

5.  OBDfiNAx.  Law  (H  419,  420*)— Evidenob— 
Hkabsat. 

In  a  murder  case,  testimony  of  an  officer, 
who  had  bad  in  his  possession  a  gau  and  cart- 
ridges, that  another  had  told  him  that  it  was 
the  Kim  and  cartridges  belon^og  to  accnsed, 
was  not  inadmissible  as  hearsay,  where  the 
other  person  testified  that  accused  had  handed 
her  the  gun  and  cartridges  shortly  after  the 
shooting,  and  that  she  had  delivered  them  to  the 
officer,  but  was  competent  as  tending  to  identi- 
fy the  exhibits. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal 
Law,  Gent  Dis.  fl  073,  974;  Dea  Dig.  ff  419. 
^.*] 

6.  CxniuTAi.  Law  (S  1169*)^Ai'pbai.— Harm- 

JJSBB  KbBOB— ADUISSION  07  EVIDENCB. 
Error,  if  any,  in  admitting  the  testimony 
was  harmless,  where  accused  on  tlw  witness 
stand  identified  the  gun  as  his  own. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8138;  Dec.  Dig.  1  1169.*1 

7.  Criuiztai,  Law  (J  U48«>— Appeal  —  Re- 
view OP  DiSOBETVN  —  WITNEBSEH  —  IM- 
DOBSBUENT  OK  IHFOBUATIOK— PbEJUDICB. 

Allowing  the  state  to  indorse  the  names 
of  witnesses  upon  the  information  daring  prog- 
ress of  the  trial  is  laiyely  within  the  discretion 
of  the  court;  and,  }.u  the  absence  of  abuse,  or 
that  some  sabstantial  injury  resulted  to  accus- 
ed, tlie  court's  action  will  not  be  disturbed. 

[Ed.  Note.— For  other  caMS,  see  Criminal 

iMw,  Ike  Dir.  I  il4&*] 

&  HouioiDE  (9  167*)— Adiobsibilitt  or  Et- 

IDERCS— THBEATa. 

In  a  murder  case,  evidence  was  admissible 
thst  between  two  and  three  years  before  accus- 
ed had,  in  witness'  presence,  threatened  to  shoot 
decedent. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  333,  837;  Dec.  Dig.  S  187.*] 

9.  HouciDB  (I  167*)— Aduissibiutt  of  Ev- 
ZDEHOB— Remoteness- Thbeats. 

Such  testimony  was  not  incompetent  (or 
remoteness;  the  time  when  a  threat  was  msde 
being  immaterial  on  the  question  of  its  com- 
petency, but  affecting  its  weight  as  evidence 
only. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  333,  337 ;  Dec.  Dig.  |  167.*] 

10.  Homicide  ({  809*)— Insteuctionb— Man- 

BliAUOHTEB. 

A  charge  on  manslaughter  in  the  language 
of  the  statute  that  every  person  who  shall  un- 
lawfully kill  any  human  being,  without  malice, 
express  or  implied,  either  voluntarily  upon  a 
Budden  heat  or  involuntarily,  but  In  the  commis- 
sion of  some  unlawful  act  shall  be  guilty  of 
manslaughter  is  sufficient;  the  statute  contain* 
ing  no  technical  terms,  and  being  plain  and  un- 
Ambignoos,  and  easily  anderstood  by  a  juror  of 
ordinary  intelligence. 

[Ed.  Note.— Foi;  other  cases,  see  Homicide, 
Cent  Dig.  8  649;  Dec  Dig.  i  309.* 

For  other  definitions,  see  Words  and  phras- 
es, vol.  6,  pp.  4338-4342;   vol.  8,  p.  7715.] 


U.  Homicide  (f  809*>— NEOBasnr  toe  Ih- 

STRucnoNa— Mansuuohter. 

Where  accused  was  guilty  either  of  murder 
In  the  first  or  second  degree,  or  was  not  guilty, 
a  charge  on  manslaughter  was  improper. 

[EM.  Note.— For  other  cases,  see  Homleidef 
Cent  Dig.  «  655;  Dec.  Dig.  i  300.*] 

12.  Homicide  (i  340*)  —  Appeai.  —  Habmi.eb8 

EBB0»— IKAPPUOABLE  IhSIBUOTIDH. 

Such  an  Instmctlon  being  favorable  to  ac- 
cnsed, he  could  not  complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  |  717;  Dec  Dig.  {  340.*] 

13.  Cbiminai:  Law  (8  789*)— Instbuctions— 
Reasonable  Doubt. 

A  charge  that  the  law  does  not  require 
absolute  certainty,  but  Is  based  rather  upon 
the  doctrine  of  reasonable  probability,  snd,  if 
the  evidence  leaves  in  the  jury's  minds  an  abid- 
ing conviction  of  accused's  guilt  they  would  be 
convinced  beyond  a  reasonable  doubt,  fairly 
stated  the  law  of  reasonable  doubt  snd  was  not 
misleading,  though  the  statement  that  the  law 
of  reasonable  doubt  is  based  upon  the  doctrine 
of  reasonable  probability  is  objectionable  iu 
law,  and,  if  standing  alone,  would  be  prejudi- 
cial. 

[Ed.  Note. — For  other  casos.  see  Criminal 
Law,  Cent  Dig.  |  1920;  Dee.  Dig.  S  789.*] 

14.  iHDICniBNT  AnD  IKFORMATIOIT  ({  67*>— 

SnFPiciBNCT  OP  Accusation. 

Under  Bellinger's  Ann.  Codes  &  St  ( 
6840  (Pierce's  Code,  {  2093),  prescribing  the 
contents  of  informations,  it  is  only  xequlzed 
that  the  statement  of  facts  constltunng  the  of- 
fense be  such  that  a  peraon  of  ccKnmon  under- 
standing cannot  mistalie  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infonnation,  Cent  Dig.  H  177-179;  De& 
Dig.  i  67.*] 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County;  W.  W.  Black,  Judge. 

Richard  Qulnn  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Affirmed. 

E.  C.  Dalley,  for  appellant  Ralph  C  Bdl 
and  Robert  MnlTihlll,  for  respondent 

CHADWICK,  J.  The  appellant  waa  con- 
victed of  the  crime  of  murder  In  the  first 
degree,  and  brings  tbU  case  here  upon  bct- 
eral  assignments  6t  error,  the  decision  of 
which  will  require  no  particular  statement  of 
the  facta.  It  Is  first  urged  that  appellant  waa 
not  served  with  a  copy  of  the  Information, 
thus  being  denied  the  protection  of  the  Bill 
of  Rights,  in  that  be  bas  not  been  Informed: 
of  the  nature  and  cause  of  the  accusation 
made  against  him.  Section  22,  art  1,  of  the- 
state  Constitution  provides  that  every  per- 
son accused  of  crime  shall  have  the  right  "to 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  have  a  copy  thereof,"  etc. 
It  Is  provided  (section  2131,  Pierce's  Code; 
BaUinger's  Ann.  Codes  &  St.  S  6879)  that,  "aa 
soon  as  may  be  after  the  flllng  of  the  Infor- 
mation for  a  capital  crime,  the  party  -chaf- 
ed shall  be  swred  with  a  copy  thereof,"  etc 
So  far  as  the  ConstJtntton  is  concemed,  It 
is  entmgh  to  say  that  It  goes  no  further  than 
to  gire  the  right  to  demand  a  copy,  a  jitIt- 
Ilege  that  was  not  exercised  in  this  case; 
and,  under  en  almost  unbroken  line  of  ao- 
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tlibrlty.  It  Is  b^d  that  the  atatnte  tB  not  ja- 
rlsdictlonaL  No  greater  welgbt  la  attached 
to  It  tban  to  the  Conatltutloa  Itself.  Each 
grants  a  privilege  which  may  be  waived. 
In  this  case  defendant  was  regularly  arraign- 
ed; asked  for  time  to  plead;  was  granted 
five  days,  wlthiu  which  be  demarred  to  the 
Information.  Whereupon  he  entered  a  plea 
as  follows:  "Comes  now  the  defendant, 
and  for  answer  to  the  charge  set  forth  tn 
the  Information  (1)  hereby  enters  his  plea 
of  not  guilty;  (2)  that  at  the  time  charged 
In  the  Information,  and  for  a  long  time  i)rlor 
thereto,  this  defendant  was  Insane  and  men- 
tally Irresponsible;  (3)  that  after  said  time 
charged  In  the  information,  and  for  a  long 
time  prior  thereto,  up  to  and  Including  the 
present  time,  the  said  defendant  Is  Insane 
and  mentally  lrresponslbl&"  His  conduct 
was  a  waiver  of  formal  service  of  a  copy 
of  the  Information.  The  purpose  of  the 
law  Is  to  give  notice  of  the  crime  cbaiged. 
At  common  law  this  was  not  given  until 
arraignment,  but  neither  the  Constitution  nor 
the  statute  contemplates  that  a  trial  shall  go 
'for  naught  If  a  defendant,  being  Informed 
of  the  crime  charged,  voluntarily  pleads 
without  service  of  a  written  copy  of  the 
charge.  The  arraignment  has  performed  the 
office  of  the  law,  and,  no  request  being  made 
for  a  copy  of  the  Information,-  the  statu- 
tory right  must  be  deemed  to  he  waived. 
The  authorities  upon  this  pbase  of  the  case 
^re  of  one  accord,  and  are  collected  In  10 
Ena  PI.  &  Pr.  p.  47L 

After  appellant  bad  announced  himself 
ready  for  trial,  and  while  a  Jury  was  being 
Impaneled,  appellant  through  his  attorney 
withdrew  his  plea  of  Insanity,  the  record  re- 
citing that:  "Defendant  In  open  conrt  with- 
draws plea  of  insanity."  After  the  Jury  had 
been  Impaneled  and  sworn  to  try  the  case, 
and  a  witness  had  been  called  and  sworn, 
the  record  recites:  "Defendant  now  objects 
to  proceeding  with  the  trial,  because  no  plea 
has  t>een  entered  since  the  withdrawal  of 
the  plea  of  Insanity."  This  objection  was 
overruled.  In  this  the  court  did  not  err. 
The  record  showing  that  appellant  demurred 
on  the  ground  that  the  Information  did  not 
state  facts  sufficient  to  constitute  a  crime, 
and,  having  announced  himself  ready  for 
trial,  this  court  will  presume  that  a  plea  had 
been  entered,  if  the  record  did  not  show,  as 
we  tblnlc  It  does,  an  affirmative  plea.  State 
T.  Straub,  18  Wash.  Ill,  47  Pac.  227.  If 
we  understand  the  position  of  appellant,  the 
point  is  made  that  the  first  plea  was  under 
Laws  1007,-  p.  33,  c.  30,  S  2,  and  that  a  with- 
drawal of  the  plea  of  insanity  withdrew  all 
other  pleas.  It  will  be  notices  that  the  stat- 
ute by  its  express  terms  makes  allowance 
for  the  ptea  of  insanity  without  affecting 
other  pleas.  It  says  of  the  plea  of  insanity 
that  It  may  be  entered  "in  addition  to  the 
plea  or  pleas  reqnlred  or  permitted  by  other 
laws  than  this."  The  pleas  then  being  sev- 
ttable^  tbe  witlidrawal  of  the  ooa  left  the 


other,  and  It  was  the  duty  <tf  tiw  court  to 
proceed  with  the  trial. 

Testimony  of  a  dying  declaration  was  re- 
ceived by  the  court  In  laying  tbe  premise 
for  this  the  following  question  and  answer 
were  allowed  by  the  court,  over  the  objec- 
tion of  appellant:  "Q.  State  whether  or  not 
sbe  apparently  believed  at  that  time  that 
she  could  not  llv&  a.  Why,  that  Is  the  un- 
derstanding I  had  of  it;  that  she  believed 
that  she  was  going  to  die."  Ordinarily  ex- 
pressions of  bare  opinion  are  not  allowed* 
but  In  receiving  declarations  of  this  cbar^ 
acter,  where  death  follows  the  wound,  they 
are  by  that  fact  deemed  to  be  supported  and 
supplemented,  and  are  given  the  cbaracta 
of  positive  evidence.  Necessity  has  worked 
an  exception  to  the  general  rule  in  this  par- 
ticular. The  deceased  had  received  a  mortal 
wound,  and  had  been  informed  by  the  attend- 
ing physician,  who  described  her  physical 
condition  to  the  jury,  that  she  must  die. 
The  statement  was  then  drawn  by  the  prose- 
cuting attorney,  -  and  read  in  her  presence 
and  assented  to  by  her,  and  was  signed  by 
her  In  the  presence  of  witnesses.  It  will 
thus  be  seen  that,  irrespective  of  the  testi- 
mony complained  of,  there  was  ample  foun- 
dation for  the  reception  of  the  declaration. 
The  ruling  of  tbe  conrt  in  admitting  the 
declaration  was  well  within  the  rule  of 
State  V.  Power,  24  Wash.  34,  63  Pac.  1112, 
6S  L.  R.  A.  002,  and  State  v.  Mayo,  42  Wash. 
540,  85  Pac.  251. 

The  next  error  assigned  is  that  a  gun  and. 
some  cartridges  were  admitted,  upon  the 
testimony  of  an  officer  who  tiad  them  in  pos- 
session, and  who  was  allowed  to  state  over 
objection  that  another  nad  told  him  that  It 
was  tbe  gun  and  cartridges  belonging  to  the 
defendant.  It  la  nrged  that  this  was  hear^ 
say.  Standing  alone  it  would  clearly  be  so. 
But  the  state  cannot  state  Its  case  In  one 
breath,  nor  prove  It  by  one  witness.  The 
party  who  gave  the  gun  and  cartridges  to 
the  officer  was  put  upon  the  stand,  and  tes- 
tified that  defendant  handed  her  the  gun 
and  cartridges  shortly  after  tbe  shooting, 
and  that  she  had  delivered  them  to  the  of- 
ficer. Tbe  testimony  was  proper,  and  tended 
to  identify  the  exhibits.  This  assignment  is 
without  merit  for  another  reason:  The  ap- 
pellant when  upon  the  witness  stand  iden- 
tified the  gun  as  bis  own. 

It  Is  also  complained  that  tbe  state  was 
allowed  to  Indorse  the  names  of  certain  wit- 
nesses upon  the  information  during  the  prog- 
ress of  the  trial.  The  last  expression  of 
the  court  on  this  subject  will  be  found  in 
the  case  of  State  t.  Le  .PItre,  103  Pac  27. 
wherein  tbe  previous  decisions  of  this  court 
were  collected.  In  that-case  we  undertook 
to  answer  tbe  statement,  made  in  that  case 
as  It  Is  made  in  this,  that  the  court  bss  nev- 
er squarely  decided  this  question.  Our  con- 
clusion, after  a  critical  review  of  the  au- 
thorities, as  well  as  our  own  decisions,  was 
that  it  is  setUed  in  this  state  that  nb* 
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Indorsement  of  the  names  of  wltn^ses  upon 
an  Information  Is  largely  a  matter  of  discre- 
tion with  the  court;  and.  In  the  absence  of  a 
showing  of  abuse  or  that  aame  substantial 
Injury  lias  resulted  to  the  accused,  tbe  order 
of  the  court  will  not  be  reversed," 

A  -witness  was  also  permitted  to  testify 
that,  in  September,  1906.  appellant  bad 
threatened  to  shoot  deceased.  In  his  pres- 
ence. The  witness  testified  that  appellant, 
after  applying  a  vile  epithet,  said  to  her,  "I 
will  take  a  shot  at  yon  yet"  It  is  contend- 
ed that  this  testimony  is  incompetent,  ir- 
reJerant,  and  immaterial,  and  Is  too  remote. 
The  first  objections  are  without  merit,  and 
require  no  discussion.  As  to  tbe  last,  this 
eonrt  has  decided.  In  accord  with  the  great 
weight  of  authority,  that  courts  will  not  ex- 
elude  threats  because  of  remoteness.  The 
time  when  a  threat  Is  made  is  immaterial. 
The  lapse  of  time  may  be  considered  in  con- 
nection with  all  other  facts  and  circnmstan- 
ces  to  determine  Its  weight  as  evidence,  but 
Its  competency  is  a  question  of  law  for  the 
court  State  t.  Gates,  28  Wash.  689,  69  Fac. 
885.  This  BQbJect  was  exhausted  In  that 
ease,  and  we  do  not  feel  called  upon  to  re- 
▼1t»  Its  discasslon. 

The  eonrt  told  the  imj  that:  "Ton  are 
aathorlzed.  If  nnder  the  evldmce  yon  are 
aatisfled  b^nd  a  reasonable  doabt  that  tbe 
defendant  la  gnllty  of  murder  In  the  first 
degree  or  murder  In  the  second  degree  or 
ef  manslanghter,  to  return  a  verdict  in  con- 
formity with  anch  evidence.  Yon  are  in- 
fltmcted  that  the  laws  of  tills  Btat»  defining 
murder  In  the  first  and  second  d^ree^  and 
manalaivht^,  so  far  as  la  applicable  to  this 
case,  are  as  follows:  *Every  person  svho 
shall  purposely  and  of  deliberate  and  pre- 
meditated malice  kill  anothor  shall  be  deem- 
ed gnllty  of  murder  In  Uie  first  d^p«e.  Ev- 
ery person  who  shall  purposely  and  mali- 
eiondy,  but  without  dellberatioE  and  premed- 
itation, kill  another  shall  be  deemed  guilty 
ef  murder  la  the  second  degree.  Btvery  per^ 
son  who  shall  unlawfully  kill  any  human 
belngr  without  malice  express  or  Implied, 
either  voluntarily  upon  a  sudden  heat  or  In- 
ToluntarUy  but  in  the  commission  of  some 
unlawful  act,  shall  be  deemed  guilty  c£  man- 
slaughter.'" It  is  contended  that  these  In- 
fltruetloiu  do  not  define  the  crime  of  man- 
slanghter. We  think  that  no  more  exact 
definition  than  a  rehearsal  of  the  statute 
was  necessary.  The  statute  beers  no  tecbnlo- 
sil  terms,  and  Is  plain  and  unambiguous,  and 
easily  understood  by  a  juror  of  ordinary  In- 
telligence. A  further  objection  Is  made  by 
counsel  In  bis  exceptions  to  the  Instructtons, 
but  not  discussed  In  bis  brief,  and  that  is 
tbat  they  do  not  instruct  the  law  of  the 
oasft  We  agree  with  counsel  In  l^ls  par- 
ticular. There  Is  nothing  In  the  record  war- 
ranting an  Instruction  for  manslaughter.  Ap- 
pellant was  guilty  either  of  murder  in  the 
first  degree  or  murder  in  the  second  degree, 
«r  lis  was  net  guilty.  But  be  Is  not  entitled 
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to  a  reversal  of  the  case  on  that  account 
Tbe  error  of  the  court  was  favorable  to  him, 
and  he  cannot  complain. 

Of  certain  other  Instructions  it  is  said: 
"Our  objections  to  these  instructlous  are 
that  they  do  not  state  the  law  of  the  case, 
and  are  not  applicable  to  the  facts."  Mo 
specific  objection  la  pointed  out  It  Is  suf- 
ficient to  say  ttiat  we  have  carefully  examin- 
ed the  instructions  complained  of,  and  find 
no  error  In  them.  They  embrace  tbe  usual 
instructi<»i8  of  a  general  character  given  In 
this  class  of  cases,  and  are  couched  in  sin- 
gularly apt  languMESt 

The  {^vlng  of  ttie  following  instruction  Is 
assigned  as  error:  "I  have  instructed  you  a 
great  deal  about  reasonable  doubt  As  1 
said  before,  to  some  of  tbe  Jurors  who  are 
now  in  this  case,  that  the  lawyers  and  Judges 
of  this  country,  for  a  great  many  years,  have 
been  endeavoring  to  find  an  exact  and  careful 
definition  of  tt»  and,  after  all,  tbey  have  only 
succeeded  In  saying  this:  That  a  reasonable 
doubt  Is  a  reasonable  doubt  That  is  largely 
left  to  your  good  Judgment  The  law,  bow- 
ever,  is  not  based  upon  the  doctrine  of  abso- 
lute certainty.  If  that  were  the  law,  It  would 
be  rarely,  If  ever,  tbat  a  criminal  could  be 
convicted.  The  law  does  not  require  aJbao- 
lute  certainty.  It  is  based,  rather,  upon  tbe 
doctrine  of  reasonable  probability.  And  If, 
after  considering  all  the  evidence  In  tbe  case, 
you  can  say  that  yon  are  convinced  to  a 
moral  certainty,  but  not  to  an  absolute  cer- 
tainty—If  the  evidence  leaves  in  your  mind 
an  abiding  conviction  of  the  guilt  of  the  de- 
fendant— then  you  are  convinced  b^ond  a 
reasonable  doubt  Yon  cannot  go  out  and 
conjecture  and  saess  and  imagine  possibili- 
ties. Tou  must  arrive  at  your  conclusion 
from  a  fair  consideration  of  all  the  testimony 
In  the  case,  and  the  law  does  not  require  tbe 
several  acts  to  be  proven  to  you  beyond  tba 
possibility  of  error,  but  it  does  require  that 
the  evidence  leaves  In  your  mind  an  abiding 
omvlction,  and  that  you  be  convinced  to  a 
moral  certainty  of  the  guilt  of  the  deteudant 
before  yon  <»n  find  him  gnllty."  That  part 
of  the  instruction  wherein  the  court  says  to 
the  Jury  that  the  law  ot  reasonable  doubt 
Is  based  upon  the  doctrine  of  reasonable  prob- 
ability may  be  technically  correct  but  is  ob- 
jectionable In  law,  and  If  standing  alone 
would  be  dewned  prejudicial.  But,  consid- 
ering rather  than  commending  the  Instruc- 
tion, as  a  whole  we  think  It  fairly  states 
tbe  law  of  reasonable  doubt,  and  that  the 
Jnry  could  not  have  been  misled.  We  find 
no  exertion  to  this  Instruction  in  the  rec- 
ord ;  but,  on  account  (tf  the  gravity  of  the 
case,  we  liave  considered  this  and  other  er- 
rors which  would  not  otherwise  be  noUced. 

It  Is  also  urged  that  the  lufbrmatlon  does 
not  describe  the  manner  of  the  killing.  The 
informatton  Is  in  the  form  approved  In  Leon- 
ard T.  Territory,  2  Wash.  T.  381,  7  Pac.  872, 
and  many  subsequent  dedslons  of  this  court 
See  State  t.  Cronln*  20  Wash.  SUt,  66  Fac 
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26,  wbere  the  Interrenlng  cases  are  collected. 
It  bfts  since  been  approved  In  State  Craw- 
ford. 81  Wash.  200,  71  Pac.  lOSa  A  person 
of  common  undOTrtandbig  cannot  mtatate  Its 
meaning.  No  more  la  required  under  the 
Code.  BaUlnger's  Ann.  Oodea  &  St  1  6840 
(Pierce's  Code^  f  2098). 

Ftnallf  It  Is  arged  that  the  Terfflct  la  con- 
trary to  lav  and  the  evidence.  Our  reriew 
so  far  shows  that  we  have  found  no  error  of 
law  prejudicial  to  the  appellant  There  was 
evidence  to  aostalu  all  the  material  allega- 
tions contained  In  the  information.  The  ^ry 
has  resolved  the  fact  against  appeUant,  and 
It  Is  not  for  as  to  say  that  It  le  not  so. 

The  Judgmfflit  of  the  trial  court  Is  affirmed. 

RDDKXN,  C.  J.,  and  GOSH,  MOBBIS,  and 
FCUJETBTOM,  JJ.»  concur. 


(66  Wasb.  S44) 

WBATHEBAIJj  T.  WBATHERAIiL  et  al. 

(Supreme  Court  of  Washington.  Dec.  16, 1909.) 

1.  Appeal  and  Ebbob  (8  630*)— Statbmbwt 
07  Facts— PnJNo— Withdraw  AD  and  Ra- 
riLiTio.  „     ,  ^, 

Appellant  commenced  a  proceeding  In  tae 
superior  court  in  probate  to  estabUsb  her  mar- 
riage with  a  decedent,  and  to  contest  Ws  al- 
leged will,  and  later  In  the  same  court  she  filed 
a  bill  in  equity  agalust  the  same  persons  to  eB- 
tabllBh  a  resulting  trust  in  certain  real  estate. 
The  two  cases  were  tried  and  one  Judgment  en- 
tered, dismissbg  both.  Held,  that  it  was  not 
ground  for  disnilsaal  of  an  appeal  from  the 
Judgment  that  the  statement  of  facts  was  filed 
witEont  service,  and  withdrawn,  refiled,  and 
served  uuder  an  order  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2723;  Dec.  Dig.  {  630.*] 

2.  AfPBAL  and  EBROB  «  «38*)  —  RBOOBD — 
OONBOZJDATED  CASES. 

The  appeal  will  not  be  dismissed  because 
only  one  statement  of  facts  was  servecl  and 
filed  in  the  two  cases;  for,  If  two  statements 
had  been  filed,  they  would  necessarily  have  been 
duplicates,  and  toe  cases,  though  not  techni- 
cally consolidated,  were  tried  together. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Eiror,  Cent  Dig-  I  2785;  Dec.  Dig:  J  638.*] 

3.  Marriage  (|  40*)  —  Cohabitation  —  Pbe- 
btjhption.  „  ^ 

Where  a  man  and  woman  have  uvea  as 
husband  and  wife  and  held  themselves  out  to 
the  public  as  such,  the  law  will  presume  a  legal 
marriage,  but  this  presumption  is  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  f  fll ;  Dec  Dig.  S  40.*] 

4.  MARBIAOB  m  47,  48*)-C0HABITATI0H  — 

Admissibility  of  Evidence. 

Altbongh  a  commo9-law  marriage  is  In- 
valid in  this  state,  evidence  of  cohabitation  and 
reputation,  and  the  declaration  of  the  man 
that  he  was  married  to  the  woman,  the  manner 
in  which  they  lived  together,  and  the  opinion 
of  their  friends  and  neighbors  as  to  how  they 
regarded  the  relation  between  them  Is  admissi- 
ble to  raise  the  presumption  of  a  prior  cere- 
monial marriage,  and  to  supplement  the  evi- 
dence of  such  a  marriage. 

TEd.  Note.— For  other  eases,  see  Marriage, 
Cent  Dig.  H  75,  76;  Dec.  Dig.  H  47,  4a*] 


5.  MaBRUQK    (I   60*)  —  BJVIDENCI  —  Wbiqht 

AND  SumOIBNCT. 

Evidence,  in  a  proceeding  to  establish  a 
maniage,  held  sufficient  under  BaUlnger's  Ann. 
CodesA  St  {  4470  (Pleroc's  Code,  i  ^69),  pro- 
yidlng  that  a  marriage  solemnized  before  any 
person  professing  to  be  a  miuiater  of  any  re- 
ligious denomination  is  not  void  on  account  of 
any  want  of  power  or  authority  In  such  pep- 
son,  If  such  marriage  be  consummated  with  a 
belief  on  the  part  of  the  persons  so  married,  or 
either  of  them,  that  they  have  been  lawfully 
married,  and  section  4471  (section  6264),  pro- 
vldiog  that  In  the  solemnization  of  marriage  no 
particular  form  is  required,  except  that  the  par> 
ties  shall  assent  or  declare,  in  the  presence  of 
the  minister  or  otber  person  solemnizing  the 
sajne,  and  in  the  presence  of  at  least  two  wit- 
nesses, that  they  take  each  other  to  be  husband 
and  wife. 

[Ed.  Note.— For  other  cases,  see  Marriage, 

Cent.  Dig.  H  79-89 ;   Dec.  Dig.  S  00.*] 

6.  Mabbiaqb  (S-40*)— Ibbequlab  Mabbiaok— 
Belief  of  Parties— Pbesumptionb. 

Under  BaUlnger's  Ann.  Codes  &  St  f  4470 
(Pierce's  Code.  |  626^,  providing  that  a  mar- 
riage solemnized  before  any  person  professing 
to  be  a  minister  of  any  religious  denominati<XL 
is  uot  void  on  account  of  any  want  of  power 
or  authority  in  such  person,  if  such  marriage 
be  consummated  with  a  belief  on  the  part  of  the 
persons  so  married,  or  either  of  them,  that  tbey 
nave  been  lawfully  married,  the  authority  of 
the  person  officiating  will  be  flasnmefl.  In  thp  «b- 
sence  of  couatervailing  evidence,  wbere  either 
or  both  of  the  parties  believed  they  were  being 
lawfully  married  and  the  marriage  was  consum- 
mated. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  §  68;  Dec.  Dig.  i  40.*] 

7.  Witnessks  (§  159*)— Competenct— Testi- 
HONT  Against  Person  Deceased. 

Uuder  2  BaUlnger's  Ann.  Codes  &  8t  { 
5901  (Pieive's  Code,  |  937),  providing  that  In 
a  proceeding  where  the  adverse  party  sues  or 
defends  as  executor  or  legal  representative  of 
any  deceased  person,  or  as  deriving  right  or 
title  by  or  through  an;  deceased  person,  a  party 
in  interest  or  to  the  record  shall  not  be  admit- 
ted to  testify  in  his  own  behalf  as  to  any  trans- 
action had  by  him  with,  or  statement  made  to 
him  by,  any  such  deceased  person,  a  woman 
who  commences  a  proceeding  to  establish  her 
marriage  with  a  decedent  is  incompetent  to  tes- 
tify as  to  such  marriage,  or  to  any  other  trans- 
action with  decedent. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  «  664;  Dec  Dig.  f  159.*] 

Department  1.  Appeal  from  Superior  Court, 
Thurston  County;  John  R.  Mitchell,  Judge. 

Sallle  Weatberall  commenced  a  proceed- 
ing to  establish  her  marriage  with  H.  R. 
Weatherall,  deceased,  and  to  contest  his  al- 
leged win,  and  later  tfled  a  bill  In  equity 
against  Robert  Weatherall  and  others  to  ea- 
tabllsb  a  resulting  trust  In  certain  real  es- 
tate. Both  cases  were  tried  tt^ther  and 
dismissed,  and  Sallle  Weatherall  appeals. 
Reversed  and  remanded. 

J.  W.  Robinson  and  B.  H.  Fry,  for  appe- 
lant Troy  &  StnrdeVant  and  A.  J.  Falknor, 
for  respondraita. 

GOSE,  3,  The  appellant  commenced  a  pro- 
ceediog  In  the  superior  court  of  ThurstoQ 
county  in  probate,  for  the  purpose  of  estab- 
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llshlng  her  marriage  with  H.  It  Weatherall, 
deceased,  and  conteBtliig  hia  alleged  will. 
Later  Bhe  filed  In  the  aame  court  a  bill  In 
equity  against  the  respondents,  to  establish 
a  resulting  trust  In  certain  real  estate.  TBe 
two  cases  were  tried,  and  one  Judgment  was 
entered  dismissing  both  cases.  An  appeal 
was  taken  from  this  judgment 

A  motion  to  dismiss  the  appeal  has  been 
Interposed,  based  npon  two  grounds:  (1)  Be- 
canse  the  statement  of  facts  was  filed  May 
29,  1909,  without  service,  and  withdrawn,  re- 
flled,  and  served  on  June  19,  1900,  under  an 
order  of  the  court ;  (2)  because  but  one  state* 
ment  of  facts  was  served  and  filed  In  the  two 
cases.  The  judgment  was  entered  April  28, 
1909.  In  support  of  the  first  ground  respond- 
ents cite  State  ex  rel.  Royal  t.  Linn,  85  Wash. 
116,  76  Pac.  618.  The  case  is  not  in  point 
It  holds,  construing  section  G058,  2  Balling- 
er's  Ann.  Codes  &  St.  (Pierce's  Code,  §  676) 
that  where  a  proposed  statement  of  facts 
has  been  filed  and  served,  and  no  amend- 
ments proposed  within  10  days,  th.e  proposed 
statement  "shall  be  deemed  agreed  to,"  and 
shall  be  certified  by  the  judge,  and  that  he 
cannot  thereafter  permit  It  to  he  withdrawn, 
amended,  reflled,  and  resettled.  No  good 
would  have  resulted  to  the  respondents  from 
a  separate  statement  of  facts  In  each  case. 
The  statements  would  necessarily  have  been 
duplicates.  While  the  cases  were  not  tech- 
nically consolidated,  they  were  tried  togeth- 
er, and  one  judgment  was  entered,  thus  treat 
ing  the  cases  as  bavlng  been  actually  consoli- 
dated. The  objections  are  technical,  and 
raise  no  guei|tion  going  to  Jurisdiction.  The 
motion  will  be  denied. 

The  petition  In  probate  alleges  that  the 
petitioner  and  H.  M.  Weatherall,  deceased, 
were  married  In  1879,  In  Thurston  county, 
this  state,  and  that  they  lived  together  as 
husband  and  wife  ontll  the  decease  of  the 
latter.  This  is  denied  by  the  respondents. 
Tbe  appellant  Is  an  Indian  woman,  and  the 
deceased  was  a  white  nmn.  The  appellant 
contends  that  there  was  a  valid,  ceremonial 
marriage  about  the  year  1879,  and  that  the 
parties  lived  together  thereafter,  in  the  man- 
ner usual  between  husband  and  wife,  until 
the  death  of  the  husband.  The  respondents 
Insisted  throughout  the  trial,  and  now  insist, 
tliat  the- relation  between  the  appellant  and 
the  deceased  was  not  at  any  time  one  of 
a  matrimonial  cohabitation,  but  an  illicit  and 
meretricious  cohabitation,  which  did  not  cre- 
ate the  relation  of  husband  and  wife,  and 
this  view  was  adopted  and  made  effective  by 
the  judgment  below.  James  Tobin,  an  In- 
dian, testified  that  the  deceased  and  the  ap- 
pellant came  to  him,  and  that  the  former  re- 
quested him  to  Inform  one  Kettle  Labatum, 
an  Indian  chief,  that  he  came  tbere  for  the 
purpose  of  having  him  unite  tliem  In  mar- 
riage; that  he  Interpreted  the  request  to  the 
chief,  who  said  that  white  men,  after  they 
live  with  Indian  women  for  a  time  "throw 
them  ont" ;   that  he  Interpreted  this  to 


the  deceased,  who  aald  Oiat  he  would  not 
do  that :  '*that  he  would  not  throw  out  Sal- 
lie";  that  Kettle  then  said  that  he  would 
marry  them  if  the  deceased  wanted  her; 
that  be  Interpreted  this  to  the  deceued,  who 
said  that  be  did  want  her,  and  that  be  came 
there  to  see  tf  he  (Kettle)  would  marry  them ; 
that  Kettle  then  called  upon  the  deceased 
and  the  appellant  to  stand  together,  and  ask- 
ed the  deceased  If  be  would  take  the  appellant 
as  his  wife;  that  be  then  asked  the  appel- 
lant If  she  would  take  the  deceased  as  her 
husband;  that  she  answered  "Yes";  that 
he  then  caused  them  to  shake  hands,  and 
said,  "You  two  are  married,  and  you  must  be 
man  and  wife";  that  thereafter  they  lived 
together.  He  also  said,  In  answer  to  the 
qnestiOD  whether  the  chief  was  a  minister: 
"Why,  he  was  a  preacher ;  no  getting  around 
that"  The  wife  of  this  witness  testified 
that  she  was  a  daughter  of  the  chief ;  that 
the  deceased  "came  to  see  her  father,  and 
told  her  father  that  he  wanted  to  marry  Sal- 
lie.  Her  father  asked  Mr.  Weatherall,  'Will 
you  live  with  her  until  you  die  or  until  she 
dies?*  and  Mr.  Weatherall  says,  'Yea.'  Then 
he  married  them  right  there,  made  ttiem 
shake  hands,  and  Mr.  Weatherall  swore  he 
would  live  with  her  as  long  as  both  lived. 
•  •  *  He  made  them  raise  their  hands, 
and  be  said  a  prayer  for  them."  Other  evi- 
dence was  admitted  and  stricken  and  offered 
and  denied,  tending  to  show  declarations  of 
the  deceased  that  the  marriage  ceremony 
was  performed  by  a  minister,  and  that  the 
appellant  was  his  wife,  that  they  lived  to- 
gether as  husband  and  wife  until  the  hus- 
band's death,  and  that  they  were  regarded  as 
husband  and  wife  by  tlielr  friends  and 
neighbors. 

The  respondents  rely  upon  the  following 
cases  In  support  of  the  judgment :  In  re  Mc- 
Laughlin's Estate,  4  Wash.  570,  30  Pac.  651, 
16  L.  R.  A.  699 ;  Eelley  v.  Kitsap  County,  S 
Wash.  521,  32  Pac.  554 ;  In  re  Wilbur's  Es-  , 
tate,  14  Wash.  242,  44  Pac..2e2.  These  cases, 
as  we  shall  see,  simply  hold  that  a  common- 
law  marriage  and  a  marriage  according  to 
Indian  custom  are  Invalid  in  this  state.  In 
Be  McLaughlin's  Estate,  at  page  585  of  4 
Wash.,  page  656  of  30  Pac.  (16  L.  R.  A.  699), 
It  Is  said:  "In  all  cases,  whether  common- 
law  marriages  are  recognized  or  not  evi- 
dence of  cohabitation  and  repute  are  ad- 
missible as  tending  to  show  a  valid  marriage. 
Holding  each  other  out  as  husband  and 
wife  to  the  public,  and  continued  living  to- 
gether In  that  relationship,  has  ordinarily,  if 
not  universally,  been  held  snffldent  proof, 
unless  contradicted,  to  establish  it,  even  with- 
in those  states  where  common-law  marriages 
are  not  recognized.  This  presumption  could 
always  be  rebutted,  however,  by  showing 
that  the  parties  intended  their  connection  to 
be  illicit  and  if  It  was  so  Intended  at  its  com- 
mencement. It  is  presumed  to  continue,  on- 
less  evidence  Is  produced  of  a  change  of 
mind."   In  the  Kelley  Case,  at  page  5£4  of  6 
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Wash^  ptge  565  of  82  Pac,  it  1b  said :  "The 
testimony  In  this  Instance  shows  tbiat  said 
Mlchnel  Kelley  obtained  this  woman  by  pay- 
ing $2  or  $3  In  silver  to  ber  sisters,  that 
tbey  lived  together  a  short  time,  and  that 
she  left  him,  she  being  at  the  time  pregnant, 
and  that  the  plaintiff  was  the  Issue."  And 
continuing  it  Is  Bald:  "There  Is  no  claim 
that  any  marriage  ceremony  was  ever  per- 
formed for  the  parties."  In  Re  Wilbur's  Es- 
tate it  was  held  that  a  marriage  between  a 
white  man  and  an  Indian  woman  according 
to  Indian  custom  was  Invalid. 

Later  expressions  from  this  court  on  the 
same  subject  are  contained  In  the  following 
cases:  Summervllle  v.  Summerville,  31 
Wash.  411,  72  Pac.  84 ;  Shank  v.  Wilson,  33 
Wash.  612,  74  Pac.  812;  State  v.  Nelson,  39 
Wash.  221,  81  Pac.  721 ;  McDonald  v.  White, 
4C  Wash.  334,  89  Pac.  891 ;  Nelson  v.  Carl- 
son, 48  Wash.  651,  94  Pac.  477 ;  In  re  Sloan's 
Estate,  50  Wash.  86,  06  Pac.  684,  17  Ij.  R.  A. 
(N.  8.)  960;  Thomas  v.  Thomas,  101  Paa  865. 
In  the  Summervllle  Case  there  was  no  record 
evidence  of  a  marriage.  The  wife  testified 
that  she  saw  neither  a  marriage  license  nor  a 
marriage  certificate;  that  her  huEA)and  took 
her  t>efore  a  person  whom  she  believed  to  be 
a  clergyman,  and  who  performed  a  marriage 
ceremony.  In  this  case  the  court  quoted  ap- 
provingly from  1  Bishop's  Marriage  &  Di- 
vorce, S  059.  as  follows:  "If  a  ceremony  of 
marriage  appears  In  evidence,  it  is  presumed 
to  have  been  rightly  performed,  and  to  have 
he&x  preceded  by  all  needfnl  preliminaries." 
Continolng:  "A  valid  marriage  may  be  pre- 
sumed to  exist  from  g^eral  reputation 
among  the  acquaintances  of  parties  that 
such  Is  the  fact,  when  that  reputation  is  ac- 
companied by  their  cohabitation,  and  arises 
from  their  holding  themselves  oat  to  the 
wcvld  as  occnpylng  that  relation  to  which  the 
law  refers  when  marriage  Is  mentioned."  The 
court  then  states  that  there  Is  an  exception 
to  the  rule  where  a  public  otCense  is  Involved, 
and  that  in  sadi  case  the  presumption  of  in- 
nocence orerthrows  the  presumption  of  mar- 
riage. In  the  Shank  Case,  In  speaking  of  the 
presumption  arising  from  cohabitation  and 
reputation,  It  Is  said:  "It  Is  well-established' 
law,  not  necessitating  the  citation  of  author- 
ity, that  the  proof  of  continual  cohabitation 
of  a  man  and  woman,  and  of  a  contlaoal 
assertion  that  the  marriage  relation  exists, 
and  proof  of  such  conduct  as  Is  consistent 
with  the  marriage  relation,  raises  the  pre- 
snmptlon,  in  those  states  where  the  common- 
law  marriage  itself  is  not  held  to  be  a  legal 
marriage,  that  the  ceremonial  or  legal  mar- 
riage has  preceded  the  acta  mentioned."  It 
was  further  held  in  this  case  that  record  evi- 
dence of  a  ceremonial  marriage  did  not  pre- 
clude evidence  of  prior  cohabitation  and  as- 
sertion of  the  marriage  relation  for  the  pur- 
pose of  raising  a  presumption  of  a  preceding 
ceremonial  marriage.  In  the  McDonald  Case 
a  marriage  ceremony  was  performed  by  an 


Indian  minister,  uniting  In  marriage  a  white 
man  and  an  Indian  woman.  There  was  d« 
evidence  that  a  license  had  Issued,  nor  that 
the  minister  was  ordained.  The  court  In  tnis 
c&se  said:  "It  la  evident  that  the  parties 
were  endeavoring  to  comply  with  the  law. 
•  •  •  They  had  lived  together  many  years 
after  the  ceremony  and-  held  themselves  out 
to  the  world,  and  were  treated  by  the  com- 
munity, as  being  husband  and  wife.  •  •  • 
In  view  of  all  the  surroundings  we  do  not 
think  tliat  the  trial  court  erred  In  treating 
this  as  a  valid  marriage."  In  the  Nelson 
Case  the  rnle  announced  In  the  Summervllle 
and  Shank  Cases  is  reaffirmed.  To  the  same 
effect  is  State  v.  Nelson,  39  Wash.  221,  81 
Pac.  721.  In  the  later  case  (In  re  Sloan's 
Estate),  in  answer  to  the  objectiop  that  there 
was  no  proof  that  a  license  was  obtained,  or 
that  the  officiating  officer  was  competent  It 
was  Bald:  "The  authority  of  the  officer  or 
clergyman  performing  the  marriage  ceremo- 
ny, and  all  the  prerequisites  of  a  valid  mar^ 
rlage,  will  be  presumed  until  the  contrary  Is 
made'to  appear."  In  the  Thomas  Case  It  was 
held  that,  for  the  purpose  of  sustaining  a 
marriage  and  repelling  the  conclusion  of  an 
lUIcit  relation,  courts  will  seize  all  preaomp- 
tlons,  both  of  law  and  fact,  and  press  Into 
service  all  things  which  can  help  In  eadi  par- 
ticular case.  The  same  view  Is  announced 
In  Travers  v.  Reinhardt,  205  U.  8.  423,  27 
Sup.  Ct.  563,  61  li.  Ed.  865. 

We  have  reviewed  the  cases  In  this  court 
for  the  purposes  of  showing  Uiat  there  Is  no 
real  conflict  between  the  earlier  and  later 
ones  on  this  subject  We  have  seen  that  la 
the  Hdjauf^lin  Case  It  was  stated  by  Judge 
Scott  that,  in  the  states  where  oommon-law 
marriages  are  held  Invalid,  a  lawful  cen> 
monial  marriage  may  be  presumed  from  co- 
habitation and  reputation.  The  logic  (tf  that 
case  has  been  liberally  applied  to  the  facts  In 
the  later  cases  to  ui^old  the  marriage  rela- 
tion, where  the  parties  have  lived  together 
as  husband  and  wife,  and  held  themselTes  out 
to  the  public  as  sustaining  that  relation.  In 
such  cases  tibe  law  will,  In  favor  of  morality 
and  decency*  presume  a  legal  marriage.  This 
presumptltm  is,  of  course,  always  rebuttable. 
Whilst  language  may  be  found  In  some  of  the 
earlier  cases  which  tends  to  support  the  Jo^ 
ment,  the  uniform  and  unbroken  current  of 
opinion  in  this  court,  as  we  read  the  cases, 
has  been  that.  While  a  common-law  marriage 
is  invalid  In  this  state,  evidence  of  cohabita- 
tion and  r^utation  Is  admissible  for  the  pop* 
pose  of  raising  die  1^1  presumpUon  of  a  pri- 
or ceremonial  marriage.  The  cogency  of  the 
presumption  will,  of  course,  depend  upon  the 
facts  of  each  particular  case.  The  evidence 
of  cohabitation  and  reputation,  the  declara- 
tion of  the  husband  that  be  was  married  to 
the  appellant,  the  manner  in  which  they  liv- 
ed together,  and  the  opinion  of  their  friends 
and  neighbors  as  to  how  they  regarded  the 
relation  between  the  parties  were  admissible 
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for  Oie  twofold  purpose:  (1)  To  raiw  tbe 
presumption  of  a  prior,  ceremonial  marriage; 
and  (2)  to  Bopplemont  the  evidence  of  the  cer- 
emonlal  marriage.  Their  conduct  towards 
each  other  Is  equlTalent  In  law  to  a  contlnn- 
Ing  declaration,  by  each,  that  they  were  oc- 
cuEVliiS  the  relation  of  husband  and  wife. 

Our  Code  (1  Balllnger's  Ann.  Codes  &  St 
I  44T0;  Pierce's  Code.  S  6269)  provides:  "A 
marriage  solemnized  before  any  person  pro- 
(esslng  to  be  a  mlnlstsr  or  a  priest  <a  any 
religions  denomination  In  this  state,  or  pro- 
fessing to  be  an  authorlnd  officer  tiiereof, 
Is  not  void,  nor  shall  tite  validity  thereof  be 
in  any  way  affected  on  account  (rf  any  want 
of  powOT  or  authority  in  such  person.  If 
such  marriage  be  consummated  with  a  belief 
en  the  part  of  liie  pwsons  so  married,  or  el- 
ther  of  them,  that  they  have  been  lavrfully 
Joined  In  marriage.  •  •  • "  Section  4471 
provides:  "In  the  solemnisation  of  marriage 
no  particular  form  is  required,  except  that 
the  parties  thereto  shall  assent  or  dedare. 
An  the  presence  of  the  minister,  priest,  or 
Judicial  officer  solemnizing  tbe  same,  and  in 
tbe  presence  of  at  least  two  attending  wit- 
nesses, that  they  take  each  other  to  be  hus- 
band and  wife"  The  evidence  brings  the 
marriage  ceremony  within  the  terms  of  the 
statute.  The  chl^  who  performed  the  cere- 
mony was  a  Christian  of  the  Presbyterian 
faith,  and  assumed  to  have  authority  to  unite 
people  in  marriage.  Moreover,  It  Is  evident 
that  the  marriage  was  performed  with  the 
b^f  on  the  part  of  both  tbe  contracting  par- 
ties that  be  had  authority  to  perform  the 
marriage  ceremony.  They  invoked  his  as^t- 
ance  for  the  sole  purpose  of  being  l^aliy 
married.  The  respondents  urge  that  there  Is 
no  evidence  that  a  license  was  procured,  or 
-that  the  chief  had  authority  to  perform  the 
marriage  ceremony.  The  authority  of  the  of- 
ficiating officer,  together  with  all  other  pre- 
requisites, will  be  presumed  In  the  absence  of 
couDtervaUlng  evidence,  where  the  marriage 
Is  consummated  with  a  belief  on  the  part  of 
either  or  both  the  contracting  parties  that 
cbey  have  been  lawfully  joined  in  marriage. 

The  evidence  shows  tbat  the  appellant  liv- 
ed with  one  Hall  for  a  period  of  four  or  five 
years  preceding  her  marriage  with  the  de- 
ceased. Mrs.  GlDbs,  a  witness  for  the  appel- 
lant, however,  testified  tbat  she  waa  not  mar- 
ried to  Hall,  and  there  Is  no  evidence  to  the 
contrary. 

The  court  correctly  ruled  that  the  appel- 
lant was  Incompetent  to  testify  as  to  the 
marriage,  or  to  any  other  transaction  wiiii 
tlie  deceased.  2  Ballli^w's  Ann.  Codes  & 
St  S  50&1  (Pierce's  Code,  S  937);  ^Spencer  v. 
rrerrel.  17  Wasl^.  614^  60  Pac.  468;  OCbnnor 
-r.  Blatter,  46  Wash.  308,  88  Pac.  889 ;  Nelson 
Y.  Carlson.  48  Wash.  GUI,  94  Pac.  477. 

We  thloh  the  learned  trial  court  erred  in 
fltrtklng  the  evidence  of  the  marriage  cere- 


mony, and  In  denying  the  evidence  of  declara- 
tions of  the  deceased  as  to  his  marriage  with 
tbe  appellant,  and  In  refusing  to  permit  the 
appellant  to  show  the  facts  as  to  the  cohab- 
itation of  the  parties  and  thdr  r^utatlon 
of  t>eiug  husband  and  wlte. 

The  Judgment  wlU  be  reversed,  and  tbe 
case  remanded,  with  directions  to  proceed  in 
coufbrmity  with  this  opinion,  not  foreclosing 
the  respondents'  right  to  meet  the  appellant's 
case. 

RUDKIN,  O.  J.,  and  CHADWIOS,  F0I^ 
LERTON,  and  MORRIS,  JJ.,  concur. 


(E6  '^OBh.  407) 

BENNETT  et  al.  v.  SDATTLBI  BLECTTBIG 
CO. 

(Supreme  Court  of  Wasblagton.  Dec.  18, 1909.) 

1.  Appeal  and  Bbbob  ({  1001*)— Tsbdicov- 
Rbview. 

Tbat  the  appellate  court  would  bav«  reach- 
ed a  diCFerent  conclurion  from  that  of  tb»  Jury 
on  a  questioQ  of  fact  does  not  aathorlze  a.ie- 

vereal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  3922;  Dec.  Dig.  f  lOOl.*] 

2.  CA.BBIEBS  (I  881*)— QJXOTION  09  PASSXHGBB 
— DaMAOBS— EVIDENCB— SOTnOIENCT. 

In  an  action  against  a  carrier  for  the  ejec- 
tion of  an  intoxicated  passenger  at  such  a  point 
that  he  waa  thereby  drowned,  evidence  held 
snffldent  to  show  that  he  was  not  put  off  at  a 
reasonablf  safe  place,  that  he  was  not  guilty  d 
contributory  negligence,  and  Oiat  he  came  to 
his  death  by  drowning. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1478-1482 ;  Dec.  Dig.  S  381.*j 

3.  WrrnBSBBS  Q  318*)— RKPtrrATioN  of  Wit- 
ness. 

That  a  witness  was  permitted  to  premise 
his  testimony  with  tbe  statement  that  at  the 
time  of  the  accident  in  gaestion  he  was  a 
deputy  connty  assessor  was  not  erroneous  on  the 
ground  that  tbe  good  reputation  of  a  witness 
cannot  be  given  until  his  rotation  has  been 
assailed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  St  1084-1080 ;  Dec.  Dig.  {  3ia*] 

4.  WnriEssEs  (8  818*)— Reputation  op  Wit- 
ness. 

Evidence  as  to  the  good  reputation  of  a 
witness  cannot  be  given  ontil  his  reputation  has 
been  attacked. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1086;  Dec.  Dig.  (  3ia«] 

5.  NBOLIQENCE  ({  88*)— COKTBIBtTTOBT  NBO- 
UGENCB— PeBSOMS  UnDKB  DiSABILITT. 

One's  doty  to  care  for  bis  safety  is  to  be 
measured  by  bis  condition  as  to  sobriety. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S  119 ;  Dec.  Dig.  {  88.*] 

6.  Cabbiers  (8  384*)— EnccnoN  or  Passenp 

OBB— I  NSTBUCnONS. 

In  an  action  for  the  deafli  of  an  intoxicated 
passenger  because  of  his  having  been  put  off 
at  a  dangerous  place,  it  appeared  that  ne  was 
permitted  to  alight  upon  a  trestle  along  the 
shore  of  a  lake,  on  a  dark  night,  where  there 
were  no  guards  or  barriers,  and  tbat  subsequent- 
ly bis  body  was  foand  in  the  lake,  and  the  court 
instmcted  that  a  common  carrier  of  passengers 
is  required  under  the  law  to  exercise  towards 
its  passengers  the  highest  degree  of  care  and 
prudence  practically  consistent  with  the  opera- 
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tion  of  Ita  road  tn  tb«  ambxg  of  ptnons  and 
in  letting  them  on  and  off  its  caia.  Setd,  that 
the  instractton  was  not  erroneoas  as  inappli- 
cable to  the  isaaes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  384.*] 

7.  Tblal  (8  120*)— Conduct  op  Couwsel. 

In  an  action  for  the  death  of  a  passoiger 
who  was  ejected  from  a  street  car  on  an  un- 
guarded  platform  over  a  lake  on  a  dark  night, 
while  witness  was  examining  a  photograph  of 
the  place,  counsel  for  plaintiff  remariied:  "Q.%ese 
timbers  have  been  put  oa  since."  Held,  that 
there  was  no  error,  as  it  must  have  been  as- 
sumed that  the  jury  dlstingaished  between  tes- 
timoD7  and  the  remark  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  285-287;  Dec.  Dig.  f  m*] 

8.  C08T8*(S  173*)— Attobnkt's  Fkbb. 

Ballinger'a  Ann.  Codes  &  St  {  6172 
(Pierce's  Code,  {  1100),  provides  that  "when 
allowed  to  either  party  costs  to  be  called  the 
attomer'a  fee  shall  be  as  follows:  *  *  *  In 
all  actions  where  Jademeot  is  rendered  after 
impaneling  a  jary,  |lo."  Held,  that  the  stat- 
ute refers  to  ttie  judgment  which  finally  deter- 
mines the  canse,  and  out  one  attorney's  fee  can 
be  taxed  legardleM  of  the  nnmber  vt  trials. 

[Ed.  Note.— For  other  easea,  see  Costs,  Cent 
Dig.  S  688;  Dec.  Dig.  I  173.*] 

Department  1.  Appeal  frpm  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Anna  SulllTan  Bennett  and  oth- 
ers against  the  Seattle  ESectrlc  Company. 
From  a  jadgment  In  favw  of  plaintiffs,  de- 
fendant appeals,  .^n&ed. 

Jamea  B.  Howe  and  A.  3.  Falknor.  tar  ap- 
pellant John  B.  Humphries  and  Georffa  B. 
Cole,  for  respcmdents. 

GOSEI,  J.  This  action.  Instituted  by  the 
widow  and  minor  children  of  David  BulUvan, 
deceased,  to  recover  damages  for  hla  death, 
-which  it  is  alleged  was  caused  by  the 
llgence  of  the  appellant,  terminated  In  a 
verdlpt  and  Judgment  for  the  plaintUfs,  from 
which  the  defendant  prosecutes  this  appeal. 

During  the  pendency  of  the  case  the  widow 
remarried.  The  case  has  been  before  this 
court  on  two  former  appeals,  where  a  full 
statement  of  the  facts  will  be  found.  Snl- 
Uvan  V.  Seattle  Electric  Company,  44  Wash. 
63,  86  Pac.  786;  Id.,  51  Wash.  71,  97  Pac. 
1109.  In  brief,  the  charge  of  negligence  Is 
that  David  Sullivan,  In  the  nighttime,  and 
when  in  a  drunken  and  helpless  physical  con- 
dition, entered  upon  one  of  the  street  cars 
of  the  appellant,  it  being  a  common  carrier 
of  passengers,  as  a  passenger,  and  paid  his 
fare;  that  bis  condition  was  known  to  the 
appellant;  that  when  the  car  was  on  the 
trestlework  and  bridge  along  the  shore  of 
Lake  Union,  the  night  being  dark  and  there 
being  no  sufficient  lights  and  at  a  danger^ 
ous  place,  as  the  appellant  well  knew,  It 
n^ligentiy  allowed  him  to  alight  from  the 
car  upon  the  trestlework  and  bridge,  there 
being  no  guards  or  rails  at  that  place;  and 
that  he  fell  through  the  trestlework  Into 
the  water  of  the  lake,  and  was  immediately 


drowned.  On  the  first  appeal  we  stated  the 

rule  to  be  'that  a  caTTler  owes  to  the  pas- 
senger a  duty  commensurate  with  his  condi- 
tion," and  that,  after  It  receives  a  pass^er 
who  is  helpless  or  Incapacitated,  it  must  ex- 
ercise toward  him  that  degree  of  care  neces- 
sary to  keep  him  from  harm."  On  the  sec- 
ond appeal  we  thus  defined  the  issues: 
"  •  •  *  The  issues  In  this  case  are,  first, 
was  the  deceased  intoxicated;  second,  did 
the  servants  of  the  appellant  have  actual  no< 
tice  of  his  condition;  third,  was  the  place 
where  the  deceased  was  permitted  to  alight 
from  the  car  a  reasimably  safe  place  to  land 
a  person  In  bis  condition;  and,  fourth,  was 
the  act  of  the  appellant  or  its  servants  In  suf- 
fering and  permitting  the  deceased  to  leave 
the  car  at  that  particular  time  and  place 
and  in  his  then  condition  the  natural  and 
proximate  cause  of  his  death?  It  tibe  Jury 
should  find  all  of  these  Issues  in  favw  of  the 
respondents,  th^  would  be  entitled  to  a 
verdict  and  the  mere  fact  that  the  deceased 
fell  Into  the  lake  from  the  platfMm  or  tre»- 
tle  by  reason  of  his  intoxication — If  he  did 
so  fail — ^would  not  of  itself  prednde  a  re- 
covery, as  the  appellant  was  bound  to  aa- 
ticlpate  such  negllgmce  on  his  part'*  Xlie 
evidence  tends  to  show  that  the  deoeased 
was  received  as  a  fwesengra  on  one  of  the 
an^anf  B  c^rs  when  In  sndi  a  state  of  1»- 
ttnicatlon  as  to  be  incapable  of  taking  care 
of  himself;  that  he  was  permitted  to  alight 
either  upon  the  trestle  along  the  shore  of 
XiSke  TTnlon;  nptm  a  dark  ntglit  where  there 
were  no  guards  or  barriras,  or  at  a  point  a 
few  feet  distant  upon  the  platform  of  HlnA- 
ley  statioD,  where  there  were  no  gnatds  m 
barriwps  where  the  ear  entered  or  left  the 
I^tform;  that  the  water  at  that  point  was 
about  26  feet  deep,  and  abont  five  days  later 
his  body  waa  taken  ont  of  tiie  lake  at  a 
point  a  few  feet  from  the  south  entrance  ot 
the  car  line  to  the  platform;  that  the  car 
upon  wbldi  be  was  riding  waa  traveling  to- 
ward the  nortli,  and  that  bis  death  was  caus- 
ed by  drowning,  Knmerous  errors  are  as- 
signed, but  most  of  the  questlonB  sought  to 
be  raised  were  decided  adversely  to  the  ap- 
pellant on  the  former  appeals. 

It  is  first  urged  that  the  respondents  were 
not  entitled  to  recover  for  the  reasons  (1) 
that  It  was  not  shown  that  the  place  where 
deceased  got  off  the  car  was  not  a  reason- 
ably safe  idace  for  one  In  his  condition  to 
alight;  (2)  that  he  was  gnllty  of  contribu- 
tory negligence;  and  (3)  that  It  is  Impossible 
to  determine  from  the  evidence  the  actual 
canse  of  his  death.  These  questions  were 
raised,  first  by  a  motion  tor  a  directed  ver- 
dict; and,  second,  by  a  motion  for  a  Judg- 
ment non  obstante.  That  these  were  ques- 
tions of  mixed  law  and  fact  was  settled  in 
the  former  appeals.  There  was  as  we  have 
seen  evidence  tending  to  show  that  the  place 


•For  ether  omw  sm  sum  tople  and  aeetlra  NUICBSB  la  Dae.  *  An.  Diss.  Un  to  data,  *  RvMrtw  IbA«u> 


Digitized  by  Google 


BENKBTT     SEATTLE  BLECTfilO  CO, 


827 


where  tbe  deceased  got  off  wu  not  a  rear 
■onably  safe  place  for  a  dnmkMi  man  to 
allgbt  We  cannot  nsarp  ttie  fuictlonB  of 
tbe  Jury,  and  Bay  that  the  pr^nderance  of 
tbe  evidence  was  against  their  conclnston. 
Had  the  writer  been  a  Juror,  be  woaM  have 
reached  a  coDcIngion  different  from  that 
found  by  tbe  Jury  on  that  question,  but  that 
does  not  authorize  xm  to  orerrule  their  ver- 
dict Hhe  jury  la  the  tribunal  designated  by 
the  Oonstltutlon  to  try  such  questions,  and 
when  their  verdict  Is  based  upon  competent 
testimony,  and  Is  free  from  passion  end  prej- 
udice, the  court  win  not  overrule  their  deter- 
mination upon  a  pure  qnestton  of  fact  The 
evidence  Is  conclnslve  that  Uie  deceased  chme 
to  his  death  by  drowning.  No  bruises  were 
found  upon  the  body.  It  was  taken  out  of 
the  water  within  a  few  feet  of  the  place  at 
which  at  least  two  of  the  witnesses  testified 
he  alighted  from  the  car,  and  within  a  few 
feet  of  the  south  side  of  the  platform.  There 
is  no  evidence  that  he  was  ever  seen  alive 
after  the  car  left  the  platform.  The  law  has 
taken  human  life  upon  less  evidence  of  the 
corpus  delicti.  On  the  first  appeal  we  said 
that  tbe  appellant  owed  the  deceased  a  duty 
commensurate  with  his  condition.  The  corol- 
lary of  this  rule  must  be  that  his  duty  to 
care  for  his  own  safety  should  be  measured 
by  his  condition  as  to  sobriety.  Price  v.  St. 
Louis,  etc.,  Ry.  Co.,  75  Ark.  47»,  88  S.  W. 
575,  112  Am,  St.  Rep.  79.  As  we  shall  see, 
the  5ury  were  properly  Instructed  upon  the 
question  of  his  negligence. 

A  witness  for  the  respondent  was  pramlt- 
ted  to  premise  bis  testimony  with  the  state- 
ment that  he  was  a  county  assessor  at  the 
time  of  the  accident,  which  he  later  correct- 
ed by  saying  that  he  was  then  a  deputy  as- 
sessor. This  is  assigned  as  error,  on  the 
ground  that  evidence  of  tbe  good  reputation 
of  a  witness  cannot  be  given  until  his  repu- 
tation has  been  assailed.  We  think  the  ob- 
jection is  without  merit.  The  question  was 
the  usual  one  In  the  Introduction  of  a  wit- 
ness to  tbe  jury.  It  only  incidentally  touch- 
ed his  reputation.  It  Is  true,  as  argued  by 
tbe  appellant,  that  evidence  as  to  the  good 
reputation  of  a  witness  cannot  be  given  un- 
til his  reputation  has  been  attacked.  But 
the  evidrace  to  whic^  the  objection  Is  raised 
does  not  fall  within  the  rule.  Rules  of  evi- 
dence are  to  be  applied,  not  to  thwart  but 
to  aid  In,  the  administration  of  justice. 

While  a  witness  was  examining  a  photo- 
graph of  Hinckley  station,  counsel  for  ap- 
pellant stated:  "These  timbers  have  been 
put  on  since."  This  Is  urged  as  error.  It 
frequently  happens  in  tbe  trial  of  a  cause 
that  counsel  will  make  some  remark  not 
strictly  within  the  record,  if  all  such  cases 
were  reversed,  finality  in  a  lawsuit  would  be 
more  of  a  hope  than  a  reality.  We  must 
credit  the  jury  with  tbe  possession  of  com- 
mon sense,  and  assume,  when  questions  like 
tbls  are  raised,  that  they  distinguished  be- 


tween the  sworn  testimony  of  the  witness  and 
tbe  easnal  remulc  of  oouneel. 

The  court  inatmcted  the  jury  as  follows: 
**A  common  carrier  of  passengers  Is  required 
under  ttie  law  to  exercise  towards  its  pas- 
sengers the  bigtaest  degree  of  care  and  pru- 
dence pmctlcally  consistent  with  the  opera- 
tloii  of  Its  road  In  the  carrying  of  persons 
and  In  letting  them  on  and  alt  Its  cars."  It 
Is  urged  ttut  this  tutrDetlon  was  Inapplica- 
ble to  the  lMue%  and  hence  erroneomL  There 
was  no  error  In  the  Instruction. 

Brror  Is  assigned  In  the  refusal  of  the  court 
to  give  certain  tnoposed  instructions.  In  so 
Ult  as  they  ccnrectly  stated  the  law  as  an* 
noimced  Is  the  former  appeals,  they  were  glv- 
9&  in  subetence,  bat  In  a  somewhat  different 
phraseology.  The  court  In  effect,  instructed 
the  Jury  that  the  appellant  was  not  required 
to  receive  a  drunken  passenger  when  unat- 
tended, but  that  It  It  did  receive  the  deceased 
In  a  drunken  condition,  and  had  actual 
knowledge  that  be  was  so  Intoxicated  as  to 
be  incapable  of  taking  care  of  himself,  It  was 
required  to  exercise  towards  him  care  com- 
mensurate with  his  condition ;  that  the  mere 
happening  of  an  accident  does  not  raise  the 
presumption  of-  negligence;  that  the  appel- 
lant was  not  an  Insurer  of  the  safety  of  Its 
passengers;  that  when  one  becomes  a  pas- 
senger upon  a  car  of  a  common  carrier  of 
passengers  he  continnes  to  l)e  a  passenger  un- 
til such  time  as  he  has  safely  alighted  from 
the  car  in  a  reasonably  safe  place';  that  tbe 
appellant  could  not  lawfully  put  the  deceased 
off  the  car  or  permit  him  to  get  off  at  a  place 
where  there  was  danger  of  his  perishing  or 
coming  to  harm,  even  though  such  place 
would  be  reasonably  safe  for  one  in  a  normal 
condition ;  that  if  tbe  jury  should  find  from 
the  evidence  that  the  deceased  was  In  such  a 
state  of  Intoxication  that  It  was  dangerous  to 
let  him  off  the  car  at  the  station  known  as 
Hinckley  station,  or  upon  the  trestle  along 
the  shore  of  the  lake,  and  the  appellant  knew 
that  It  was  unsafe  for  bim  to  be  let  off  the 
car,  where  the  jury  should  find  from  the  evi- 
dence he  was  let  off,  then  It  would  be  guilty 
of  negligence;  and  that  if  the  jury  further 
found  that  by  reason  of  such  negligence  the 
deceased  fell  into  the  water  of  the  lake  and 
wss  drowned,  the  respondent  would  be  enti- 
tled to  a  verdict  unless  the  deceased  failed 
to  exercise  that  degree  of  care  for  his  own 
safety  which  a  person  In  bis  then  condition 
would  ordinarily  use  under  like  circumstan- 
ces. The  court  then  Summarized  the  Issues 
by  reading  from  this  case  (61  Wash,  78,  97 
Paa  1100)  the  language  we  have  quoted. 

It  is  finally  contended  that  the  court  err- 
ed In  entering  Judgment  for  two  statutory  at- 
torney's fees  of  $15  each.  Our  Code  (2  Bal- 
llnger*s  Ann.  Code  &  St  |  6172  [Pierce's  Code, 
I  1109])  provides  that  "when  allowed  to  ei- 
ther party  costs  to  be  called  the  attorney's 
fee  shall  be  as  follows :  •  •  •  In  all  actions 
where  Judgment  Is  rendered  after  impanel- 
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log  a  Jury,  The  statute  has  reference 

to  the  jDdgmrat  wbicb  flnally  detCTDtaea  the 
cause,  and  it  Beema  dear  that  bat  one  attor- 
ney's fee  can  be  taxed  as  costs,  regardless  of 
tbe  number  of  trials.  Ttae  reapondoits  hare 
dted  WlUlams  v.  Morrison  (C.  C)  32  Fed.  6S2» 
OS  BQiQiortlDg  their  r^t  to  hare  two  attor- 
ney's fees  taxed  as  costs.  In  that  case  ttie 
court  construed  aediCHi  824  of  the  United 
States  Revised  Statutes  (U.  8.  Comp.  St  ISOl, 
p.  632),  which  allows  a  docket  fee  as  costs 
*Vni  a  trial  b^ore  a  Jury";  whilst  as  we 
have  seen,  our  statute  only  authorizes  the 
fee  "where  a  judgment  la  rendered."  In  an 
action  at  law  tbe  court  can  impose  no  costs 
way  of  attoin^s  fees  except  such  as  are 
expressly  authorised  by  statute.  lArson  t. 
Winder,  14  Wash.  647, 4fi  Pa&  81S. 

The  case  will  be  rananded.  with  directions 
to  the  trial  court  to  modify  tbe  Judgment  to 
the  extent  of  allowing  but  one  statutory  at- 
tcnney's  fee  as  costs.  In  all  other  respects 
ttae  Judgment  will  be  affirmed.  Neither  party 
will  recover  x»8t8. 

BT7DEIN.  a  J.,  and  FULLBBTON.  J.,  oon- 
cur. 

CHADWICE,  J.  I  concur  In  the  conclusion 
reached  by  Judge  GOSE,  but  not  with  that  as- 
surance I  would  wish  to  feel  In  passing  upon 
a  matter  so  Important  I  am  moved  to  this 
determination  solely  upon  the  ground  that  tbe 
Judgment  of  the  trial  court  results  from  a 
proper  a^llcatloD  of  tbe  rules  law  twice 
determined  by  this  court  to  be  tbe  law  of  tbe 
case.  Were  It  an  original  question,  I  would 
not  be  willing  to  apply  the  broad  doctrine 
that  when  a  carrier  receives  a  drunken  pas- 
senger, it  owes  to  blm  a  duty  commensurate 
with  the  degree  of  his  Intoxication,  without 
some  material  quallflcatlona.  Sullivan  enter- 
ed appellant's  car  in  a  crowded  cfty  street 
where,  as  la  well  known,  a  company  cannot 
select  Its  passengers  with  any  great  degree  of 
car&  Although  a  carrier  may  surrender  or 
waive  Its  own  rights,  that  rale  affords  no 
warrant  for  saying  that  It  should  or  could 
waive  tbe  rights  of  other  passengers  who  can- 
not stop  their  ears  to  tbe  profane  babble  of 
a  drunken  man.  Applied  without  qualification, 
tbe  law  of  this  case  would  impose  a  duty  of 
carrying  a  drunken,  profane  passenger  along 
with  sensitive,  refined  people  to  a  place  of 
absolute  safety,  without  regard  to  his  usual 
stopping  place,  for,  although  that  be  oppo- 
site his  own  home,  it  may  be  In  a  degree  dan- 
gerous. There  were  a  large  number  of  pas- 
sengers on  tbe  car  at  tbe  time  Sullivan  got 
aboard.  So  far  as  the  record  shows,  they 
were  ladles  and  gentlemen  returning  home 
from  tbe  iwaceable  engagements  of  the  day. 
When  Sullivan  entered  the  car,  he  provoked 
an  altercation  with  the  conductor,  and  from 
that  time  until  he  got  off  indulged  In  loud, 
boisterous,  profane,  and  obscene  language. 


If  the  company  waa  at  fault,  ttv  greater  of- 
fense ynM  against  the  decoit,  law-abiding  paa- 
aengoa  nndor  Its  care  <to  whom  it  owed  at 
least  an  equal  duty).  In  that  it  did  not  Im- 
mediately put  tbe  (lending  paaaoiger  off  the 
car,  Instead  of  endeavoring  to  pacify  him 
while  carrying  lilm  to  an  eatabUsbed  station, 
where  of  hla  own  choice  and  unassisted  be 
left  the  car.  The  company  perfenned  its  full 
duty  to  Snlllvan,  and  should  not  be  taeld  li- 
able if  he  wandered  back  on  tbe  track  and 
waB  drowned.  Hutehlnson.  Oarrlera,  894,  and 
cases  dted.  It  la  no  answer  to  this  argument 
to  aay  that  the  lOatfonu  was  ogea  at  both 
ends.  It  was  necessary  that  U  should  be  ao 
for  the  cars  to  peas.  Gat  tracks  cannot  be 
laid  either  upon  land  or  awr  water  wlttaont 
some  attending  dangers  to  the  public: 

Having  said  what  In  my  Judgment  Itae  law 
of  the  case  should  be^  I  now  abide  by,  and 
subscribe  to,  the  law  of  this  caae  as  previous- 
ly declared  by  the  court  for  the  interests  of 
society  donand  that  thwe  be  an  end  to  tbia 
UUgatlon. 

MOBBIS,  J.,  concurs  with  OHADTJ^CK.  J. 


(Be  Wuh.  4X3) 
OATLIN  et  al.  v.  SHELDON  et  al. 

(Supreme  Court  of  WaBbiogton.   Dec  20, 1900.) 

1.  EVIDEKOE  (f  ree*)— NBOATIVB  EvIDENCS— 

Where  a  witness  testifying  to  a  negative 
bas  the  same  opportunity  for  knowing  the  facts 
as  a  witness  testifying  to  the  .  affirmative,  ao 
that  the  negative  testimony  cannot  be  accounted 
for  on  the  theory  of  mistake  or  want  of  knowl- 
edge of  tbe  witness,  the  testimony  of  the  two 
witnesses  equally  credible  is  entitled  to  iegaal 
consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2432-2435;  Dec  Dig.  §  586.*] 

2.  Appeal  and  Ebbob  (|  lOll*)— FiNDisoa 

— Conclusiveness. 

A  finding  contrary  to  the  testimony  of  a 
witness  testifying  by  deposition  to  an  affirma- 
tive matter,  and  supported  by  the  negative  tes- 
timony of  many  witnesses  showing  great  famil- 
iarity with  tbe  surroundings  and  full  knowledge 
of  the  facts  to  which  they  testified  orally,  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3083-^3989;   Dec  Dig.  S 

ion.*] 

Department  2.  Appeal  from  Superior  Cour^ 
Kittitas  County;  H.  B.  Rigg,  Judge  pro  tern. 

Action  by  John  Catlla  and  others  against 
W.  T.  Sheldon  and  others.  From  a  Judg- 
ment for  defwdants,  plalntlfflto  appeaL  Af- 
firmed. 

A.  li.  Stemmons,  for  appellants.  Graves  ft 

McDaniels,  for  respondents. 

PER  CURIAM.  This  case  involves  ques- 
tions of  fact  only.  For  this  reason  a  state- 
ment of  tbe  Issues  presented  or  a  review  of 
tbe  testimony  given  would  be  of  little  inter- 
est to  tbe  parties  immediately  concerned,  and 
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of  DO  possible  Interest  to  the  state  at  large. 
Briefly  stated  the  case  Is  this:  The  appel- 
laots  allege  and  contend  that  in  the  summer 
of  1871  one  Mathias  Becker  appropriated  and 
diverted  from  the  Manashtash  creek,  a  moun- 
tain stream  in  Kittitas  county,  300  Inches  of 
water,  measured  under  a  4-lnch  pressure  ac- 
cording to  the  custom  of  miners,  and  there- 
after  used  the  same  Cor  Irrigation,  stock,  and 
domestic  porposes  on  certain  lands  then  own- 
ed or  claimed  by  him;  that  thereafter  Beck- 
er, by  mesne  conveyances,  transferred  and 
craiveyed  the  water  rights  thus  acquired  to 
the  appellants,  who  are  now  the  owners 
thereof,  in  fee  simple,  and  In  possession.  The 
respondents,  on  the  other  hand,  contend  that 
no  appropriation  or  diversion  whatever  was 
made  by  Becker  until  late  in  the  year  1873 ; 
that  only  a  few  inches  of  water  at  best  was 
ever  applied  by  him  to  any  h^efldal  use; 
that  he  transferred  50  Inches  of  water  from 
the  same  ai^roprlatlon  to  one  Sllngaby  long 
prior  to  the  conveyance  under  which  the  ap- 
pdlantB  claim;  that  he  abandoned  bla  rights 
and  claims  if  any  he  ever  had,  etc 

The  ai^t^ntB*  claim  is  sopported  1^  the 
testimony  of  Becker  akme,  though  two  other 
witnessea  testified  that  they  saw  water  in  a 
ditch  or  depression  throni^  which  the  Beck- 
er appropriation  wag  diverted  in  the  fall  of 
1871,  and  again  in  1872,  some  few  miles 
above  the  Becker  place.  Opposed  to  this  Is  the 
testimony  of  a  very  considerable  number  of 
vitnesses  produced  by  tiie  respondents.  The 
appellants  earnestly  Insist  that;  Inasmuch  as 
the  witness  Becker  testified  by  deposition, 
this  court  occupies  as  favorable  a  position  to 
weigh  his  testimony  as  did  the  court  below, 
and  that  the  opposing  testimony,  of  a  nega- 
tive character,  is  not  sufficient  to  overcome 
the  direct  and  positive  testimony  of  the  wlt> 
nesB  Bedur.  This  court  may  occupy  as  fa- 
vorable a  position  as  did  the  court  below,  In 
BO  far  as  this  particular  witness  Is  concern- 
ed, but  that  court  had  the  nsnal  advantage 
In  the  consideration  of  the  testimony  given 
in  open  court  by  the  witnesses  for  the  re- 
Bpondoits,  The  respondents*  witnesses  from 
tbe  nature  of  the  issues  presented  and  from 
tbe  necessities  of  the  case  testified  that  there 
was  no  ditch  at  a  c«tain  place  In  certain 
years,  and  that  little  or  no  water  was  used 
on  the  Becker  place,  but  this  fact  does  not  de- 
stroy or  impair  the  effect  of  their  testimony. 
If  a  witness  testifying  to  a  negative  has  the 
same  opportunity  tor  knowing  the  facts  tes- 
tified to  as  has  the  witness  who  testifies  to 
affirmative  matter  so  that  the  negative  testi- 
mony cannot  be  accounted  for  or  explained 
away  on  the  theory  of  mistake  or  lack  of 
knowledge  on  the  part  of  the  witness,  tbe 
testimony  of  the  one  Is  entitled  to  the  same 
consideration  as  the  testimony  of  the  other; 
aill  else  being  equal.  SotA  was  the  case  here. 
Many  witnesses  on  the  part  of  the  respond- 
«ntB  testified  that  there  was  no  such  ditch 


as  that  testified  to  by  Becker  earlier  than 
1873,  and  that  not  to  exceed  a  few  inches 
of  water  was  ever  used  on  the  Becker  place 
from  the  Manashtash  creek  for  any  purpose. 
Their  testimony  showed  greet  familiarity 
with  the  locality,  and  a  very  full  and  accu- 
rate knowledge  of  the  facts  In  relation  to 
which  their  testimony  was  given.  Under 
such  circumstances,  this  court  will  not  un- 
dertake to  say  that  the  conclusion  of  the  trial 
court  was  erroneoua 
Its  Judgment  is  theref<ve  aflbmed. 


(H  Wadi.  S8»> 

STATB  V.  KILSON. 
(Snprsme  Ooart  of  Washington.  Dee.  11, 1909.) 
1.  EuBEZZLSKEnr  (I  42*)— EvzDincB— Aoifis- 

SIBIUTY. 

Id  a  prosecntioQ  for  larceny  by  embezzle- 
ment, evidence  that  the  prosecuting  witness  left 
the  state  In  1897,  and  antborized  accnsed  to 
look  after  a  section  of  land  owned  by  him,  and 
that  in,  1908  he  sent  a  sum  of  money  to  accused 
to  pay  the  taxes  then  due,  and  that  later  he 
found  that  the  record  title  had  oot  stood  in  him 
since  1902,  and  that  accused  had  knowledge  of 
that  fact,  having  tjeen  a  witness  to  the  deed 
which  parported  to  have  been  executed  by  the 
prosecuting  witness,  and  that  accused  had  not 
used  the  money  for  the  purpose  for  which  it 
was  sent,  was  relevant  and  competent  to  show 
accused's  knowledge  of  the  facts  In  relation  to 
the  change  of  record  title,  and  also  to  show  the 
circumstances  under  which  the  money  was  sent 
to  accused. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ntent,  Ont  Dig.  S  64;  Dec  Dig.  S  42.*] 

2l  Bubezzcjement  (1  47*)  — Bt  Aoinr— Ifo- 

TIOM  TO  DlBUIBS--RErUSAI.. 

In  a  pros^ntion  for  larceny  by  embezzle- 
ment,  it  was  not  «rror  to  refuse  accused's  mo- 
tion for  dismissal,  where  It  was  shown  that  ac- 
cused had  received  the  mmey  for  a  specific  pur- 
pose, and  that  it  was  not  used  for  that  purpose, 
and  that  he  deceived  the  i«osecnting  witness 
thereto. 

[Ed.  Note.— For  other  cases,  see  Bknbeszle- 
ment,  Dec.  Dig.  S  47.*] 

3.  CaniinAL  Law  (f  0S2*}— BiCBBZzmaifT  bt 

AOSin^ EVIDENOB. 

In  a  prosecution  for  larceny  by  embezzle- 
ment of  a  sum  of  money  sent  accused  to  pay 
taxes  due  npon  land,  it  was  not  error  to  receive 
In  evidence  certified  tax  receipts  showing  that 
tbe  taxes  had  been  paid  by  peRHNiB  other  than 
accused,  where  the  «)nnty  treasurer  testified 
that  no  taxes  had  been  paid  by  accused,  they  be- 
ing competent  to  show  prima  facie  who  paid  the 
taxes,  and  were  not  sulqect  to  the  objection  that 
accused  was  not  confronted  by  the  witnesses 
against  him. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  1540;  Dec.  Dig.  S  662.*] 

4.  Embezzlement  (8  48*)  —  By  Agent  — Evi- 
dence AdMISBIBIUTT — iNSTBUCnONS. 

In  a  prosecutiou  for  larceny  by  emb»de- 
ment  of  a  sum  of  money  sent  accused  to  pay 
taxes  upon  land  for  1908,  where  the  record  title 
bad  not  been  in  prosecutiue  witness  since  1902, 
it'  having  been  transferred  by  accused,  an  in- 
struction to  disregard  all  evidence  r^^rding 
transfers  between  accused  and  persons  other 
than  prosecuting  witness  and  of  the  sale  of  land 
by  him,  excepting  so  far  as  it  may  or  may  not 
have  a  tendency  to  show  gnilty  knowledge  of  ac- 
cused, was  not  erroneous  as  being  nullifled  by  the 
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exception,  since  die  eridetice  which  the  jary  vas 
told  to  disregard  was  admissiUe,  not  to  ahow  an 
independent  crime,  bmt  to  abow  that  prosecuting 
witneaa  was  not  liable  for  taxes  If  the  land  was 
regular];  sold,  and,  if  sold  irregnlarly  hj  reason 
of  fraud  or  deceit,  that  accused  knew  it,  and 
deceived  prosecuting  witness,  and  recelred  the 
money  for  a  particular  purpose  bj  reason  of  auch 
deceit 

[EM.  Note.— For  other  cases,  see  Ehnbezzle- 
ment,  Cent  Dig.  S|  73-78 ;  Dec  Dig.  8  4a*] 

Department  2.  Appeal  from  Superior  Gonrt, 
Sing  Ck>unty ;  Mitchell  Gilliam,  Judge. 

CSierles  J.  NllBon  was  conTlcted  of  larceny 
by  embezElemrat,  Bnd  appeoU.  Affirmed. 

B.  Kienstra,  for  ajqpellant  George  F. 
Vanderreer  and  Frank  H.  BolEhelmer,  for 
tbfl  State. 

MOUNT,  J.  Appellant  was  conricted  of 
tbe  crime  of  larceny  by  embendement  He 
Kppea\B  from  the  Judgment  and  aentence  pro- 
soonced  thereon,  and  argues  tbat  the  court 
erred  In  permitting  the  prosecuting  at- 
torn^ In  hla  opening  argument  to  the  jury 
to  say  that:  "We  will  lihow  yon  farther  In 
this  case  that  Mr.  Johnson  was  led  to  be- 
lleTe  In  all  these  years  that  he  owned  this 
property — which  he  does  own — and  we  will 
show  you  by  the  teetlmony  that  In  1902,  in 
reference  to  this  particular  land  Id  Lewis 
county,  Charles  J.  Nllson  sold  this  land  to 
John  KrlcksDu  of  this  city  for  a  couEiderable 
sum  of  money;"  |2)  Id  denying  defendant's 
motion  for  a  dismissal  of  tbe  case  and  the 
discharge  of  the  defendant;  (3)  In  admitting 
In  evidence  traDsfers  of  tbe  Lewis  county 
property  as  materially  bearing  upon  the 
guilt  of  the  defendant  as  charged  and  as  a 
part  of  the  res  geatie;  (4)  In  admitting  In 
evidence  certain  certified  tax  receipts;  and 
<5),  after  instructing  the  jury  to  dlsr^ard 
all  evidence  of  transfers  of  the  land,  in  mak- 
ing an  exception  as  follows:  "Except  In  so 
far  as  such  evidence  may  or  may  not  have 
tbe  tendency  to  show  guilty  knowledge  on  the 
part  of  the  defendant  In  this  case." 

The  evidence  shows  that  the  prosecuting 
witness,  Albert  Johnson,  about  tbe  year  1897 
owned  a  quarter  section  of  land  In  Lewis 
county.  He  went  to  Alaska  about  that  time, 
and  authorized  the  appellant  to  look  after  the 
land  for  him.  Each  year  be  would  send  to 
the  appellant  money  with  which  to  pay  tbe 
taxes  on  tbe  land.  In  the  year  1008  he  sent 
the  appellant  tbe  sum  of  $30.40,  with  which 
to  pay  the  taxes  then  due.  Later  Johnson 
discovered  tbat  appellant  had  not  paid  the 
taxes,  and  that  the  record  title  of  tbe  land 
had  not  stood  in  bis  name  since  the  year 
1002,  that  appellant  had  knowledge  of  tbat 
fact  and  had  not  used  the  money  for  tbe 
purpose  for  which  It  was  sent  to  him.  The 
prosecuting  attorney  In  his  opening  state- 
ment to  the  Jury  used  the  language  quoted 
atwve  in  stating  the  first  point,  and  appel- 
lant argues  tbat  tbe  facts  there  stated  were 


IrretoTant  and  IncooQietant^  and  traded  to 
prejudice  tbe  jury.  The  facts  stated  were 
clearly  rtferant  and  competent  Ibe  nxnu^ 
which  the  appelant  was  idiarged  with  em* 
becsllnff  was  sent  to  Mm  by  the  i^rosecnting 
witneaa  for  the  purpose  of  paying  taites  on 
this  particular  land.  The  prosecuting  witness 
btiiered  be  owned  flie  land.  He  had  no  no- 
tice  that  any  diange  In  the  title  Iiad  takes 
place.  Appellant  waa  a  witness  to  t3ie  deed 
which  purported  to  have  beu  executed  by  the 
prosecuting  witness,  and  knew  the  facta  in 
relation  to  the  change  of  record  tltl&  Tbe 
erldence  was  relevant  and  competent  to  show 
such  knowled^  and  also  to  lihow  Uie  dr- 
eumstances  under  which  ta>e  money  was  sent 
to  the  appellant  There  was  tbertfore  no 
error  in  permitting  tbe  statement  or  In  re* 
celvlDg  evidence  In  support  thereof. 

There  was  no  error  In  denying  the  appd- 
lant'B  motion  for  dismissal.  The  evidence 
clearly  shows  that  the  appellant  received  the 
money,  $30.M,  for  a  specific  purpose,  and 
that  it  was  not  used  for  that  purpose ;  also, 
that  he  deceived  tbe  prosecuting  wttness  In 
regard  thereto. 

It  la  claimed  that  the  court  erred  in  re- 
ceiving in  evidence  certain  certified  tax  re- 
ceipts. These  receipts  show  that  certain  tax- 
es had  been  paid  by  persons  other  than  the 
appellant  It  Is  claimed  that  tbe  persona 
paying  these  taxes  should  have  been  produced 
as  witnesses,  and  that  the  copies  of  the  re- 
ceipts are  not  made  from  the  original  there- 
of. The  county  treasurer  was  called  as  a 
witness,  and  testified  tbat  no  taxes  had  been 
paid  by  tbe  appellant  The  copies  of  the  re- 
ceipts show  that  they  were  made  from  the 
originals  in  the  treasurer's  oflBce.  They  were 
clearly  competent  to  show  prima  facie  who 
paid  the  taxes,  and  are  not  subject  to  the 
objection  that  tbe  appellant  was  not  confront- 
ed with  the  witnesses  against  him. 

Ttie  court  s^ve  the  followii^  Inatructlas : 
"Z  Instmct  you  to  ^sregard  all  evince  In 
tbe  case  In  regard  to  the  transfera  between 
tbe  defendant  and  persons  other  than  the 
prosecuting  witness  Albert  Johnson,  and  dis- 
regard all  the  evidence  concerning  the  sale 
of  said  land  from  tbe  iffosecuting  witnesM 
to  John  Ericksou,  excepting  so  far  as  aacb 
evidence  may  or  may  not  have  a  t^idency  to 
show  guilty  knowledge  on  the  part  of  the 
defendant  in  this  case."  AnMIant  contoidB 
tbat  the  exception  was  erroneous,  and  nulli- 
fies the  former  part  of  the  Instruction.  This 
contention  is  based  apon  tbe  theory  that  all 
such  evidence  was  Inadmissible.  But  we  have 
seen  above' that  the  erldenoe  waa  admissible^ 
not  for  the  purpose  of  proving  an  independ- 
ent crime,  but  for  the  purpose  of  showing 
that  tbe  prosecuting  witness  was  not  liable 
for  taxes  if  tbe  land  was  regularly  sold; 
and,  if  tbe  sale  was  Irr^lar  by  reason  of 
fraud  or  deceit  the  appellant  knew  tbla  fact 


*Vm  other  mam  am  sue  lople  and  aeetloa  NVHBEa  In  Dw.  *  Am.  Dlfs.  3907  to  date,  *  Rmorur  XmSaum 


Digitized  by  Google 


Wash.) 


0ARRUTHER8  v.  WHITNEY. 


831 


and.  In  elttier  erent,  decetved  the  proaecutlng 
witness,  and  thereby  received  the  money  for 
a  partlcalar  porpose  by  reason  of  sach  deceit. 

We  find  no  error  In  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

RITDKIN,  a  J.,  and  DUNBAB  and  CROW, 
33^  ooncnr. 


llrered  to  his  wife,  Frances,  a  deed  convey- 
ing the  premises  In  controTersy,  which  deed 
was  duly  recorded.    After  Frelner*8  death 
a  petition  for  the  probate  of  his  estate  was 
filed  In  the  superior  court  of  Snohomish 
county,  and  letters  of  administration  were 
Issued  to  Frances  by  said  court    An  in- 
ventory was  made  by  the  administratrix, 
and  filed  In  the  superior  court  of  Snohomish 
county  August  9,  1904.    On  September  28, 
1904,  tbe  administratrix  filed  In  such  supe- 
rior court  a  petition  to  sell  r^  estate.  The 
Inventory  Included  the  lands  In  controversy. 
There  was  some  question  about  the  descrip- 
tion of  the  land,  whirfi  was  afterwards  cur- 
ed, and  It  Is  now  a  conceded  fact  that  all 
the  lands  In  controveniy  were  Included  In 
the  order  of  sale,  and  were  Intended  to  have 
been  Included  In  the  Inventory  and  petition. 
On  the  1st  day  of  October,  1904,  the  supe- 
rior court  issued  its  order  to  show  cause 
why  an  order  should  not  be  granted  to  sell 
certain  real  estate  at  private  sale,  and  on 
the  19th  of  October  an  order  was  made  di- 
recting the  giving  of  notice  to  creditors. 
Xotlce  of  sale  of  real  estate  was  given,  and 
tbe  same  was  published.  Thereafter  the  ad- 
ministratrix made  her  report  of  sale  to  the 
court,  and  the  court  fixed  a  date  for  hear- 
ing.   Notice  was  given  of  such  return  day. 
Thereafter  on  the  24th  day  of  November, 
1906.  an  order  was  made  confirming  the  sale 
of  such  real  estate,  being  the  real  estate  in 
controversy  here,  to  one  Daniel  Neeson,  who 
paid  to  the  administratrix  tbe  sum  of  $650 
for  said  land,  and  the  administratrix  execut- 
ed and  delivered  certain  deeds  conveying  the 
said  land  In  statutory  form.    The  court 
found  the  facts  which  we  have  briefly  re- 
cited, that  the  administratrix  had  petitioned 
and  prayed  for  authority  to  sell  the  real  es* 
tate  in  controversy,  that  It  was  sold  and 
confirmed,  and  that  the  deeds  were  made 
to  Neeson  as  aforesaid;  also  found  that  the 
defendant  O.  B.  Whitney,  subsequent  to  tiie 
conveyances  aforesaid,  obtained  for  8  con- 
sideration of  $Q  a  quitclaim  deed  from  the 
said  Frances  Freiner  to  tbe  land  In  contro- 
versy, which  said  qultolalm  deed  was  duly 
filed  in  the  auditor's  office  of  Whatcom  coun- 
ty; tbat  at  and  prior  to  the  taking  of  the 
quitclaim  deed  tbe  defendant  Whitney  knew 
of  the  execution  and  delivery       aald  ad- 
ministratrix of  the  deeds  aforesaid  to  the 
said  Neeson,  and  of  tbe  subsequent  convey- 
ance to  tbe  Keith  Investment  Company  1^ 
said  Neeson.   It  appears  in  tbe  proceedings 
tbat  tbe  Keltb  Investment  Company  sold 
the  said  land  to  tbe  reqwndent  Tbe  court 
found  tbat  tbe  said  innnces  Fretner  never 
took  under  the  deed  from  Dmll  Freiner,  and 
never  made  any  claim  InffiTldually  to  said 
real  estate,  and  tbat  inlor  to  ttie  aale  there- 
of by  her  as  administratrix  she  had  a  con- 
versation with  Daniel  Neeson,  the  purdiaap* 
at  8u6h  aale^  In  whlcb  she  represented  to 
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OARRUTHERS  v.  WHITNBT  tt  ui. 
(Supreme  Court  of  Washington.  Dec  14,  1909.) 

1.  ESTOPPBL  a  H2^)— EQTJITABU  SSTOFPKL— 

Natuse. 

While  at  eommon  law  estoppel  was  founded 
on  deeds  and  tecordB  of  courts,  equitable  es- 
toppel arises  out  of  the  facts  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  121-124;  Dec  Dig.  i  B2.* 

For  other  definitltms,  see  Words  and  PhrasflS, 
vol.  8.  pp.  2497-2608;  voL  8,  p.  7065.] 

2.  ESTOPnCL  (i  88*)— BQOTTABUi  BtTOPPBL— 

RBPBBBliNTATIONa. 

■  One  who  wrongfully  or  negligently  by  his 
acta  or  representations  causes  another,  who  has 
a  right  to  rely  thereon,  to  change  his  condition 
to  m  Injury,  oaanot  aftwward  doiy  aoeb  rep- 
TBsentationa  for  his  own  advmntageL 

[Ed.  Note.--jror  other  eases,  m*  Dstopptl, 
Cent.  Dig.  i  218:  Dec.  Dig.  |  S&.*J 

8.  EXECUTOBS  AND  ADianiSTBATOBS  (i  114*)— 
EBTOPPEL— INDIVIDUAI,  CLAIU  TO  PBOPKBTT. 

Where  an  admlnisttatrix  stated  in  her  peti- 
tion to  sell  property  tbat  it  belonged  to  the 
esUte  when  In  fact  it  belonged  to  hermdividnal- 
ly,  and  represented  to  the  purchaser  that  he 
would  receive  title,  and  conveyed  it  to  him,  she 
having  theretofore  agreed  with  creditors  of  the 
estate  to  sell  It  as  estate  jwoperty,  she  was  es- 
topped to  deny  the  validity  of  the  deed,  or  that 
the  property  did  not  belong  to  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  465,  466; 
Dec  Dig.  I  H4.»] 

Department  2.  Appeal  tnm  Soperlor 
Court,  Whatcom  Oanuty;  B.  IL  Hardin. 

Judge. 

Acticm  by  Christopher  Carrutbers  against 
O.  B.  Whitney  and  wife.  From  a  Judgment 
tot  plaintiff,  defendanto  appeaL  AfBrmed. 

Merrick  &  Mllla,  for  appellants.  Robert 
McMorcbl^  for  respondent 

DUNBAR,  J.  This  Is  an  action  to  deter- 
mine adverse  claims  to  a  tract  of  land  in 
Whatcom  county.  Wash.;  tbe  action  being 
brought  by  the  respondent  to  quiet  title  to 
the  same.  Upon  the  trial  of  the  cnae^  the 
court  found  in  favor  of  tbe  platotlff,  Judg- 
ment was  entered  in  accordance  with  the 
prayer  of  tbe  complaint,  and  appeal  fol- 
lowed. 

Both  parties  claim  under  one  Blmll  Frein- 
er, who  died  Intestate  to  Snohomish  county. 
Wash.  The  premises  In  controversy  were 
Goncededly  acquired  by  Emll  Freiner  under 
tbe  homestead  laws  of  tbe  United  States, 
patent  thwefor  being  Issued  to  blm  Septem- 
ber 2S,  1808,  and  duly  recorded.  On  No- 
vember 4,  1903,  Freiner  executed  and  de- 
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■old  Neeson  tbat  she  wai  selliiis  tbe  wbole 
of  such  real  estate  as  tbe  property  of  the 
estate  of  EmU  Frelner,  deceased. 

Many  exceptions  are  taken  to  the  findings 
of  tbe  court  by  counsel  for  appellants,  but 
there  Is  <mly  one  pertinent  proposition  in 
this  case,  and  that  Is  wbether  the  adminis- 
tratrix is  estopped  from  raising  the  ques- 
tion of  the  Talldlty'of  the  sale  to  Neeson. 
It  must  be  conceded  that  Whitney  can  take 
no  better  title  to  the  land  than  his  grantor, 
Mrs.  Frances  Frelner,  had.  The  findings  of 
the  court,  we  think,  are  substantiated 
the  record  In  the  esse,  most  of  which  is  doc- 
umKitary.  It  is  the  contention  of  tiie  ap- 
pellants that  the  status  of  this  proper^  as 
community  property  continued  until,  by  rea- 
son of  some  act  of  the  parties  or  reason 
of  tbe  law,  such  status  changed,  and  that 
such  change  occurred  i^on  the  execution 
and  detlToy  of  the  deed  from  BmU  Frelner 
to  Frances  Frelner;  that  the  court  had  no 
Jurisdiction  to  order  the  sale  of  tbe  prop- 
erty which  by  public  record  appeared  to  be 
the  property  of  Frances  Frelner;  that  It  Is 
a  ftict  which  exists  that  gives  the  court  Ju- 
risdiction to  sell  real  estate,  and  not  tbe  rep- 
resentations made  in  tbe  dedaration  of  the 
administratrix  through  the  inventoty  filed. 
Many  cases  are  dted  by  counsel  for  appel- 
lants to  tbe  effect  that  an  administrator 
who  sells  his  own  property  as  property  of 
tbe  decedent  is  not  estopped  from  claiming 
title  to  bis  own  property  notwithstanding 
such  sale,  and  no  doubt  there  are  many  an- 
ttaOTlties  to  this  effect  as  a  general  proposi- 
tion. 

The  first  case  which  is  strongly  relied 
upon  by  the  appellants  la  Anthony  t.  Chap- 
man, 65  Gal.  73,  2  Pac.  888.  In  that  case  tbe 
general  doctrine  contended  for  was  no  doubt 
announced  in  the  syllabus,  viz.,  that  an  ex- 
ecutor who  represents  In  his  petition  for  let- 
ters testamentary  that  certain  property  be- 
hmged  to  the  estate  of  the  decedent,  and 
files  an  Inventory  Inclndlng  such  property, 
la  not  thereafter  estopped  from  claiming  the 
property  as  bis  own.  But,  npon  an  examina- 
tion of  the  case  itself,  the  syllabus  may  be 
considered  as  too  broad.  In  that  case  the 
property  did  not  go  to  sale.  The  plaintiff 
claimed  under  a  conveyance  from  one  Bird 
to  Mary  A.  Smith.  Hie  defendants  claimed 
that  this  conveyance  was  made  to  Mary  A. 
Smith  In  trust  for  one  X  P.  Smith,  who, 
the;  claimed,  paid  the  consideration  tbere^ 
for,  and  from  whom  tbey  derived  title. 
.Mary  A.  Smith  left  a  will  appointing  J.  P. 
Smith  her  executor.  He  applied  for  letters 
testamentary,  and  In  his  petition  represented 
that  the  property  in  controversy  was  a  por- 
tion of  the  estate  of  tbe  testatrix,  and  also 
Included  It  In  the  Inventory  of  the  estate 
filed  by  blm.  J.  P.  Smith  died  pending  the 
administration,  and  the  plaintiff  was  ap- 
pointed administratrix  with  the  will  annex- 
ed, and  hence  tbe  contest  over  that  particu- 
lar portion  of  the  property.   The  court  de- 


ckled the  case  somewhat  upon  the  testimo- 
ny, saying  Qiat  then  wm  no  direct  evidence 
that  Hary  A.  Smith  did  not  pay  for  the 
property,  and  that  there  was  a  conflict  of 
evldiaice  as  to  who  actually  paid  tlie  pur- 
chase money.  The  alleged  trustee  and  bene- 
ficiary both  died  before  the  commencement 
of  the  action.  All  that  the  court  said  tm 
this  proposltlott  is  tiie  following:  mie  ap- 
pellant contends  that,  plaintiff  representing 
in  his  petitltHi  for  letters  testamentary  ot 
the  will  of  Mary  A.  Smith  that  said  prop- 
erty beloi^ied  to  her  estate  and  filing  an  In- 
ventory of  her  estate,  wbicb  Included  said 
property,  J.  P.  Sndth  was  astopped  fnmi 
afterwards  claiming  that  It  was  bis  own. 
In  Carter  McManns,  15  La.  Ann.  678^  thB 
court  says:  'That  admissions  made  by  an 
executor  or  administrator  In  Oie  course  ct 
Judicial  proceedings  are  made  for  the  bene- 
fit of  the  estate  represented  by  him,  and  do 
not  conelnde  his  indlvldnal  right  by  way  of 
estoppel.'  Another  case  very  much  In  potait 
Is  Werkheiser  r.  Werkhelser,  8  Bawle  <Fk) 
828.  The  facts  In  this  case  fall  short  of 
what  Is  required  to  constitu^  an  eetoppeL" 
So  that  it  will  be  seen  that  that  case  was 
decided  on  the  authority  of  Carter  t.  Mo- 
Manus,  snpra,  and  of  Werkbelso-  t.  Werk- 
helser, Bupra.  An  examination  of  those  cas- 
es elldta  the  fact  that  tbey  fall  far  short  of 
the  matters  which  are  claimed  to  be  mat- 
ters  of  estoppd  In  this  case.  In  Garter  t. 
McManns  all  that  was  decided  was  that  an 
application  made  l^^  the  executor  named  la 
the  will  to  have  the  will  probated  was  not 
a  Judicial  admission  which  would  estop  tiie 
executor  from  claiming  as  his  own  property 
dlspoMd  of  in  tbe  will.  In  Werkheiser  r. 
Werkheiser  it  was  decided  that  the  presratap 
tion  (rf  a  petition  to  the  orphans'  court,  set- 
Ung  toTtb  that  the  petitioner's  father  died 
seised  of  the  premises  therein  described, 
leaving  a  widow  and  seven  ehildren,  and 
praying  the  court  to  award  an  inquest,  to 
make  partition,  etc,  does  not  estop  tbe  peti- 
tioner from  afterwards  maintaining  an  ejects 
ment  for  the  same  premises,  and  proving 
that  th^  were  tbe  estate  of  his  mother  who 
was  bis  father's  first  wife,  and  descended  to 
him  as  her  heir,  to  the  aclusion  of  hie 
brothers  and  slst^s.  the  children  of  a  sec- 
ond wife.  Under  such  circumstances,  the 
court  said  that  such  allegations  would  in 
most  cases  operaCia  very  slightly,  if  at  all, 
against  him;  that  nothing  more  was  done  In 
the  case;  that  the  plaintiff  committed  an 
error  In  presenting  tbe  petition,  and  prob- 
ably, upon  discovering  his  mistake,  rdln- 
quished  t^e  'proceedings  under  it  and  adopt- 
ed an  action  of  ejectment.  In  none  of  these 
cases  was  the  land  sold  and  other  parties 
misled  to  their  Injury. 

The  American  Law  of  Administration  by 
Woemer,  S  480,  cited  by  the  appdlants,  only 
announces  tbe  nndoubted  rule  that,  so  far  as 
covenants  and  words  of  warrsnty  in  an  ad- 
ministrator's deed  are  fiUrly  ceferaUe  to 
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their  official  capacity  or  du^,  their  effect  Is 
limited  to  the  estate  alone,  and  they  In  no 
manner  affect  the-  personal  right  or  liability 
of  the  administrator;  citing  the  instance 
that,  'Where  a  widow  administratrix  in  exe- 
cntlng  specific  articles  of  sale  'by  her  deceas- 
ed husband  under  order  of  the  orphans'  court 
conveyed  all  her  husband's  estate  and  her 
own,  In  law  and  equity  she  was  held  not  bar- 
red of  her  dower  which  was  the  only  Interest 
i^e  had  In  tbe  land.  Many  of  these  cases 
are  dower  cases,  where  the  wife's  right  Is 
more  or  less  a  technical  right,  and  It  would 
be  reasonable  to  suppose  that  she  might  not 
think  when  she  was  selling  tbe  estate  of  the 
bnaband  that  there  would  be  any  claim  that 
iufv  dower  would  be  conveyed.  A  very  posi- 
tive, and  it  seems  to  us  somewhat  dogmatic 
statement  is  made' In  Baker  v.  Brickell,  87 
Cal.  329,  2B  Pac.  489,  a  case  cited  by  appel- 
lants, wbere  the  court,  noticing  this  phase 
of  tbe  case,  says:  "The  other  circumstances, 
vis.,  the  fa<!ts  that  Maria  Baker  qualified  and 
was  appointed  as  administratrix  of  John  H. 
Baker,  and  put  the  land  In  suit  on  tbe  Inven- 
tory returned  by  her  to  the  probate  court  as 
assets  of  her  intestate's  estate  In  the  admin- 
istration of  the  estate,  are  entirely  immate- 
rlal.  We  are  aware  of  no  law  by  which  a 
person  appointed  administrator  loses  his  land 
t>y  so  acting.  There  la  no  estoppel  on  Maria 
Baker  to  claim  her  own  property  under  such 
circumstances.  She  no  doubt  acted  In  this 
matter  through  ignorance  of  her  rights,  or.  If 
advised  at  all,  from  having  been  improperly 
counseled."  This  as  a  general  proposition 
■we  think  is  probably  too  sweeping  a  state- 
ment of  tbe  law;  tbe  question  of  estoppel 
being  largely  a  question  of  fact  We  think  It 
-annecessary  to  review  cases  cited  by  coun- 
ael  for  respondent.  They  announce  squarely 
the  other  doctrine,  viz.,  that  under  such  cir- 
cumstances tbe  administrator,  or  administra- 
trix as  the  ease  may  be,  is  estopped. 

But  these  cases  must  all  be  considered 
with  reference  to  the  particular  circumstan- 
ces involved  In  tbe  case.  It  makes  no  differ- 
ence In  this  particular  case  whether  the  court 
a<:ted  with  Jurisdiction  to  sell  the  property. 
Tbe  deed  of  tbe  administrator  convej^  the 
property  in  terms  to  the  purchaser,  and  In 
terms  It  was  a  deed,  and  the  only  question  is 
whether,  under  the  circumstances  as  shown 
by  the  record,  the  administratrix  Is  esti^ped 
from  qnestloulng  Its  validity  and  asserting 
lier  own  title.  Bstoppel  is  an  eqal^le  pro- 
ceeding, or,  speaking  more  Siccnrately  per- 
haps. It  Is  ^e  equitable  result  of  a  wrongful 
proceeding  or  act,  a  reliance  upon  which 
would  In  the  absrace  of  an  estoppel  work  an 
Injustice  to  an  Innocent  person.  At  the  com- 
mon law  estoppti  was  founded  on  deeds  and 
records  of  courts,  but  estoppel  In  equity  la  es- 
toppel in  pals.  The  principle  now  applies 
because  It  has  been  found  that  the  common- 
law  rul*  was  too  narrow  and  inadequate  for 


the  attainment  of  Justice  under  the  multi- 
plied transactions  of  modem  times,  and  hence 
the  equitable  estoppel  of  the  present  day. 
The  well-understood  idea  of  equitable  estop- 
pel Is  that,  where  a  person  wrongfully  or 
negligently  by  his  acts  or  representations 
causes  anothra  who  has  a  right  to  rely  upcoi 
such  acts  or  representations  to  change  his 
condition  for  the  worse,  the  party  making 
such  representations  shall  not  be  allowed  to 
plead  their  falsity  for  his  own  advantage. 
This  Is  an  extreme  case,  where  there  can  be 
no  question  that  the  doctrine  of  equitable  es- 
toppel should  apply.  We  would  not  lay  down 
the  harsh  rule,  ffucb  as  seems  to  have  been 
laid  down  In  some  of  the  cases  cited  by  the 
respondent,  that  under  all  circumstances  the 
representations  made  by  an  administratrix 
through  inventory  filed  would  estop  her  from 
questioning  the  conveyance  of  ber  own  inter- 
est; for  there  might  be  an  honest  mistake 
which  in  good  coimclence  she  ought  to  be  al- 
lowed  to  show  or  explain  away.  But  In  this 
case  the  representation  was  not  only  made  In 
the  declaration  of  what  property  belonged  to 
the  estate,  but  by  petition  to  sell,  by  solemn 
deed  of  conveyance,  by  holding  out  to  tbe 
world,  and  especially  to  tbe  respondent,  that 
the  property  which  tbe  administratrix  now 
claims  was  the  property  of  the  estate,  where* 
by  she  obtained  presumably  as  an  heir  of 
Frelner  an  Interest  in  tbe  money  obtained  for 
the  land  sold.  But  the  record  also  shows 
that  the  creditors  of  this  estate  bad  raised 
some  question  as  to  the  validly  of  the  sale  to 
Mrs.  Frelner,  and  that  It  was  agreed  between 
the  administratrix  through  her  attorney  and 
the  creditors  through  their  attorney  that  this 
particular  piece  of  land  should  be  sold  as 
property  of  the  estate.  It  also  shows  that 
personally  she  represented  to  the  purchaser 
that  he  was  to  receive  title  to  all  of  the  es- 
tate dracrlbed  in  the  Inventory,  If  he  would 
bid  upon  the  same.  Under  such  circumstan- 
ces, It  would  be  an  outrage  upon  Justice  to 
permit  the  administratrix  or  her  grantee  to 
qiiesl^on  the  validity  of  tbe  deed  conv^lng 
the  property  In  controversy. 
The  Judgment  of  the  court  is  afllrmed. 

RUDKIN,  a.  3.,  and  UOUMTF,  OEtOW,  end 
FARKBR,  JX,  concur. 

(66  Wastt.  BG4) 
WINGARD  V.  WINGARD. 
(Supreme  Court  of  Washington.   Dec.  IS,  1909.) 

Divorce  (1  298*)— Cusronx  of  Childben— 

Welfabe  of  Child. 

The  welfare  of  children  is  the  controilii^ 
consideration  in  determining  the  custody  as 
between  divorced  parents. 

[Bd.  Note.— For  other  cases,  see  Divovoe, 
Cent  Dig.  8S  781-787;  Dea  Dig.  f  29a*] 

Department  1.  Appeal  firom  Superior 
Court.  Walla  Walla  County;  Tbos.  H.  Brents, 

Judge. 
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ProeeedingB  betweoi  Lndla  Wlneard  and 
Gbarles  Leo  Wlngard.  From  tbe  Jadgment, 
Charles  Leo  Wlngard  appeals.  AfOrmed. 

Gain  &  Hurspool,  for  appellant  H.  8. 
Blandford,  for  respondeeat. 

OOSE,  J.  This  suit  iB  waged  between  di- 
vorced parents  over  the  custody  of  their 
daughter  of  the  age  of  14  years.  The  trial 
conrt,  after  according  a  full  hearing  to  tbe 
TMpectlve  parties,  awarded  tbe  custody  to 
the  mother.   The  father  has  appealed. 

An  attentive  consideration  of  the  evidence 
has  convinced  us  that  the  judgment  la  in 
harmony  with  the  welfare  of  the  child.  This 
is  tbe  controUIog  consideration  in  questions 
of  this  character.  Tbe  daughter  has  reached 
an  age  when  she  should  not  be  deprived  of 
the  society.  Influence,  and  guidance  of  her 
mother,  unless  reasons  of  the  gravest  char- 
acter demand  it  Such  reasons  do  not  now 
exist  Neither  a  review  of  the  evidence  nor 
a  statement  of  its  general  tenor  would  serve 
any  useful  purpose.  Our  conclusion  Is  upon 
all  tbe  facts  that  the  judgm^t  should  be 
affirmed;  and  it  Is  so  ordered. 

RUDSIN,  a  J.,  and  FULLBRTON,  CBAD- 
WIOE,  and  MORBUS.  31^  concur. 


<U  Waab.  868} 

BAILIE  et  al.  j.  PARKER  et  aL 

(Snpteme  Court  at  Washington.  Dec:  16»  10O&.) 

Tbndos  and  Pubohaseb  (1 4#*)— FuunuLEirr 
Repbksentations  in  Sau  —  Action  tor 

DAKAOES— BVIDBNOI. 

A  pDrchaser  makes  out  a  prima  fede  case 
acainst  bis  vendors  for  damages  for  fraadalent 
rnisrepreBentationa  in  the  sale  by  evidence  that 
tbe;  represented  the  land  waa  tillable  and  suit- 
able for  Irrigation  with  water  rights,  tliat  60 
or  60  acres  were  mder  cultivation  with  30 
acres  in  alfalfa,  that  there  were  sets  of  bnlld* 
ings  on  it  and  that  It  waa  all  fenced,  and  that 
as  matter  of  fact  none  of  It  was  In  alfalfa  or 
prepared  for  cnltivatioa,  and  that  no  water 
rights  bad  been  obtained^  and  that  otherwise 
it  was  not  as  represented. 

[Ed.  Note.~For  other  cases,  see  Vendor  and 
Pnzchaser,  Cent  Dig.  |  71;  Dea  Big.  {  44.*] 

D^Ttmant  1.  Appeal  from  Superior 
Court  Spokane  County;  W*T.  Warren,  Judge. 

Action  by  L  W.  BalUe  and  others  against 
W.  T.  Parker  and  otbera.  Jadgment  for  de- 
fendants. Plalntiflb  appeal.  Reversed  and 
remanded  for  new  trial. 

Belt  &  Powell,  for  appellants.  John  M. 
Oleeson  and  Joseph  F.  Morton,  for  respond- 
anta. 

MORRIS,  J.-  Appellants  brought  this  ac- 
tion to  recover  damages  for  fraudulent  mis- 
representations In  tbe  sale  of  certain  lands 
in  Oregon.  At  the  conclusion  of  their  case, 
respondents  cballei^ed  tbe  suQlcleDC^y  of  tbe 
testimony  and  moved  for  a  dismissal,  which 

•Vursthar 


motion  waa  granted;  And,  a  motion  for  a 
new  trial  being  dmied,  plalntlffa  appeaL 

Upon  reviewing  the  record,  we  are  of  Qia 
opinion  that  the  court  waa  In  error  In  ana* 
talnl*<g  the  challenge  and  dismissing  tb6  ac- 
tion. The  evld«ice  was  to  ttte  effect  that  re- 
spondents represented  the  land  as  being  tSUm- 
ble  and  suitable  for  Irrigation  wlQi  water 
rights ;  that  between  SO  atid  00  acres  ww» 
under  cultivation  with  about  80  acrea  in  al- 
falfa, two  sets  of  bnildlngs,  and  all  fenced, 
when  as  a  matter  of  fact  tbere  was  no  al- 
falfa on  tbe  place,  none  of  the  land  bad  been 
prepared  for  cultivation,  no  water  rights  had 
been  obtained,  no  Irrigation  ditches  construct- 
ed, and  that  In  other  respects  the  land  waa 
not  as  represented.  With  such  evidence  we 
cannot  understand  why  a  prima  fade  case 
bad  not  beeo  made  out 

Without  citing  other  auttiority,  or  dlseasa- 
ing  the  case  further.  In  view  of  the  fact 
that  a  new  trial  must  be  had,  we  think  the 
case  Is  controlled  by  the  decision  of  this 
court  in  Wooddy  v.  Benton  Water  Co.,  102 
Pac.  and  upon  the  authority  of  that 

case  the  Judgment  Is  reversed,  and  the  cause 
remanded  for  %  new  trial. 

RUDKIN,  a  J.,  and  GOSE,  FUUiOKTON. 
and  CHADWICK,  JJ.,  concur. 

(M  Wash.  88») 

WINGARD  V,  WINGABD. 
(Supreme  Court  of  Washington.  Dec.  17, 1909.) 

1.  Husband  ANn  Wot  d  264*)— OoJoniNXTT 

Pbopertt. 

A  wife's  mother  In  possession  of  land  be- 
longing to  W.  abandoned  it  and  permitted  the 
husband  and  wife  to  occupy  it  snd  the  husband 

negotiated  v/ith  W.  for  its  purchase,  but  reject- 
ed a  goitclaim  deed.  The  pair  continued  in  oc- 
cupation and  improved  the  land  for  several 
yean,  when  tbe  wife  left  and  seenied  a  diToree, 
in  the  complaint  for  which  she  described  the 
land  as  community  property,  but  the  decree  did 
not  mention  it.  PendiuR  an  action  of  ejectment 
by  W.  against  the  husband,  he  purdiased  tbe 
property  from  W.  on  the  teims  first  propoged, 
and  the  action  was  dismissed  under  a  Btipulation 
that  W.  had  no  further  interest.  Held  that,  tbe 
pair  being  mere  trespassers,  tbey  acquired  no 
ri^ts  by  occupancy,  either  Indlvldnally  or  as 
a  community,  but  tbe  bof^Dd  aoQulred  the  land 
by  his  independent  purchase,  and  it  was  error 
to  bold  the  land  subject  to  partition  as  eonmmnl- 
ty  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §8  897,  896 ;  Dea  Dig.  1  254.* J 

2.  Estoppel  (5  97*)— Admission  in  Judiccai, 
PBOCEEDINa— Pabtibs  TO  Whou  Ebtoppee. 
IB  AVAIU.BI.K. 

There  being  no  equi^  In  favor  of  a  wife  as 
to  property  which  she  and  her  husband  occupied, 
but  In  whidi  they  acquired  no  community  inter^ 
est,  but  which  the  husband  purdiased  snlMsqasBt 
to  divorce,  she  could  not,  in  a  suit  to  partition 
Buch  land,  avail  herself  of  admissions  by  him  In 
bis  answer  in  the  divorce  suit 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.     280 ;  Dec.  Dig.  {  97.*] 
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Department  L  Appeal  from  Snperlor 
Court,  Walla  WaUa  County;  Thos.  H. 
Brents,  Judge. 

Proceedings  by  Luella  Wlngard  against 
Charles  L.  Wlngard  for  partition  of  land  as 
community  projrerty.  Prom  a  Judgment  for 
plaintiff,  defendant .  appeals.  Reversed  and 
dismissed^ 

Herbert  O.  Bryson,  for  appeUant   H.  S. 

Blandford,  for  reBpondrat. 

OHADWIOK,  J.   The  parties  to  this  ac- 
tion were  married  In  the  year  1892,  and 
such  relation  continued  until  March  21. 
1906.  This  suit  Is  brought  to  recover  a  half 
Interest  In  a  certain  tract  of  land  alleged  to 
be  the  propoty  of  the  parties  and  acquired 
daring  coverture.   The  evidence  shows  that 
prior  to  1808  the  mother  of  respondent  was 
In  the  occupation  of  a  certain  five-acre  tract 
of  land  near  the  dty  of  Walla  Walla,  belong- 
ing to  the  WoodsvUle  Guaranty  &  Savings 
Bank,  a  New  Hampshire  corporation,  and 
that  she  had  had  some  correspondence  with 
the  bank  with  reference  to  the  purchase  of 
the  property.    In  that  year  she  abandoned 
possession  of  the  land  and  such  rights  as  she 
may  have  had  therein,  and  permitted  the 
Wlngards  to  move  onto  the  property.  In 
1901  n^otlatlons  were  opened  by  appellant, 
through  an  attorney,  for  tlie  purchase  of  the 
land,  a  price  was  agreed  upon,  and  a  deed 
executed  and  sent  to  the  Baker-Boyer  Na- 
tional Bank  for  delivery.  The  deed  was  in 
fbrm  a  quitclaim,  and  for  that  reason  was 
rejected  by  the  appellant   Nothing  further 
was  done  toward  consummating  the  trans- 
action by  either  party,  although  the  Wln- 
gards continued  to  occupy  th«  land,  and  had 
put  some  coniriderable  improvementa  there- 
on. In  1906  respondent  left  appellant,  and. 
after  a  due  season^  b^an  an  action  for  di- 
vorce in  Fierce  county.  Wash.   In  lier  com- 
plaint she  desolbed  certain  property  which 
she  asserted  to  be  community  property.  She 
included  the  property  now  in  controversy. 
The  suit  for  divorce  was  transferred,  upon 
motion  of  the  defendant,  appellant  here,  to 
Walla  Walla  county,  where  it  went  to  trial 
upon  appellant's  answer  and  eross^mplalnt; 
respondent  thoeafter  defaulting,    in  that 
case  the  court  made  a  decree  awanUng  the 
commnnity  property,  bat  no  mention  Is  made 
of  the  tract  now  sought  to  be  charged.  The 
decree  of  divorce  was  altered  Bfar(A  21. 
1906,  and  on  June  16>  1906,  the  Wioodavllle 
bank  began  suit  tn  ejectment  against  appel- 
lant wbo  had  remained  in  possession  of  the 
Vrojfevtj.    Fending  this  suit  negotiations 
were  resumed  betwem  aroellimt  and  the 
attorn^  tta  the  bank,  which  resulted  In 
the  payment  of  the  sum  then  agreed  upon 
as  the  purchase  price,  and  a  dismissal  of 
tbe  rait  nndw  a  stipulation  that  tiie  Woods- 
TUle  bank  had  no  Interest  and  was  not  then 
the  ownW  of  the  bud.  The  trial  court  found 
that  the  property  was  community  property, 
and  decreed  a  partition. 


Appellant  contends  tliat,  the  first  negotia- 
tions for  the  land  having  failed,  it  could  not,, 
after  the  dissolution  of  the  marriage,  be  im- 
pressed with  a  community  character,  that  thv 
decree  In  the  divorce  suit  was  res  Judicata 
and  that  his  purchase  was  an  Independent 
transaction,  made  In  his  own  behalf  and  with 
his  own  funds  which  he  had  borrowed  for 
that  purpose.  On  the  other  hand,  respondent 
contends,  and  the  court  so  held,  that,  be- 
cause the  property  was  more  valuable  than- 
the  price  paid  and  because  the  purchase 
price  as  finally  agreed  upon  was  the  samp 
as  that  first  agreed  upon,  with  Interest,  an^ 
considering  the  residence  and  Improvement  - 
made  by  the  parties  when  living  there  av 
husband  and  wife,  the  land  was  in  equity 
subject  to  partition  as  community  propertyT' 
Reliance  Is  also  put  upon  allegations  In  the 
answer  subscribed  by  appellant  In  the  eject- 
ment suit,  in  which  appellant  sets  up  his  In- 
terest as  accruing  at  the  time  of  his  first  ne- 
gotiations, and  also  upon  the  stipulation  In 
which  the  bank  agreed  that  at  the  time  It 
had  no  Interelst  The  case  la  submitted  on 
the  facts  without  reference  to  any  author^ 
Itles  to  aid  us  In  our  solution  of  the  problem, 
and  in  the  time  we  have  had  to  devote  to 
this  case  our  own  research  has  been  equally 
unavailing.  However,  considering  the  equi- 
ties of  the  case,  we  are  forced  to  disagree 
with  the  learned  trial  Judge.  Itespondent 
cannot  recover,  for,  under  the  admitted  facts 
in  the  case,  there  was  no  time  from  the  date 
of  the  original  occupancy  until  the  divorce 
was  granted,  or  until  the  ejectment  suit  was 
settled,  that  appellant  or  respondrait  either 
as  a  community  or  acting  as  bidlvlduals 
could  have  maintained  an  action  to  compel 
a  conveyance.  Thete  rights  rested  upon  no 
equities  whatever.  They  were  trespassers 
while  there  as  husband  and  wife,  and  there- 
after appellant  continued  in  simple  tres- 
pass of  the  rights  of  the  bank.  Their  oc- 
cupancy was  never  hosttle.  The  bank  vras 
at  no  time  bound  In  equity  to  convey  to  tiiem, 
or  either  of  them,  the  land,  or  any  part  there- 
of. Whea  the  decree  of  divorce  was  signed. 
It  could  not  operate  upon  this  land,  for  the 
reason  that  neither  the  husband  nor  the 
wife  had  any  Interest  in  it  either  in  law  ta 
equity,  nor  did  the  court  attempt  to  award 
it,  altliough  its  attention  was  called  thereto 
by  the  original  complaint  In  the  action. 

While  thrae  is  a  dearth  of  authority  to  cov- 
er tills  case,  it  seems  to  be  somewhat  analo- 
gous to  the  case  of  Hall  v.  Hall,  41  Wash. 
186.  83  Paa  108,  lU  Am.  Bt  Bep.  1016.  In 
that  case  a  husband  and  wife  had  settled 
upon  vacant  government  land.  The  land 
had  not  been  imrveyed,  and  was  not  open 
for  filing.  They  hod  lived  on  the  land  for 
several  years,  when  the  wife  brought  an  ac- 
tion for  divorce,  which  was  granted.  About 
a  year  thereafter  tbe  husband  filed  upon  the 
land,  and,  within  another  year,  he  proved  up 
and  obtained  a  iwtent,  tacking  bis  residence 
upon  the  land  prior  to  the  time  It  was  Cbrown 
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open,  flo  that  his  title  depended  npon  eome 
of  the  time  that  his  divorced  wife  resided 
with  htm. .  Upon  the  death  of  the  husband, 
the  first  wife  brought  an  action,  asserting  a 
community  Interest  in  the  land.  It  was  held 
that  the  only  Interest  that  the  decedent  (the 
husband)  had  In  the  property  at  the  time  of 
the  divorce  was  a  right  of  occu[wncy  coupled 
with  a  preference  right  to  enter  the  land  and 
acqnlre  title  thereto  after  the  same  was 
thrown  open  for  setUement;  that  his  right 
to  the  load  depended  npon  contlniied  resl- 
dience  and  futnre  compliance  witti  the  reqnlre- 
mentB  of  the  homestead  laws;  and  that,  there- 
five,  the  wife  had  no  equity  in  the  land 
whatever.  So  in  tbts  case  tlie  parties  had  a 
mere  occupancy  without  the  right  of  occu- 
pancy. Title  to  tbe  land  depended  upon  a 
etmtraet  and  ^lyment,  which  was  not  made 
or  consummated  until  after  Uie  divorce  pro- 
ceeding, and  then  only  as  a  result  of  the 
ejectment  suit  If  the  divorced  wife  conid 
not  recover  in  that  case^  assuredly  there  can 
be  no  recovery  tn  this.  Tbere  b^ng  no  equity 
In  favor  of  respondent,  she  csjmot  avail  her- 
self of  any  admissions  in  the  answer  in  the 
ejectment  snit.  Nor  is  she  benefited  by  the 
terms  of  the  stipulation.  The  one  was  an 
allegation  with  no  foundation  in  fftet  The 
other  was  made  after  settlement  and  In  aid 
of  the  deed. 

For  Uiese  reasons,  therefore,  flie  Judgment 
of  the  lower  court  is  reversed,  with  instruc- 
tions to  dismiss  tills  case  for  the  want  of  eq- 
uity. 

RUDKTN,  O.  J.,  and  GOSE,  FUIiliBRTON, 
and  MORRIS,  JJ.,  concur. 


<66  Wash.  419) 

NICHOSON  et  ol.  v.  ERICESON  et  al. 
(Supreme  Court  of  Washington.  De&  IS,  ISOQ.) 

1.  Attachmbnt  (J  2^*)— DiasoLUTiOK— Bub- 
dsn  OF  PBOor. 

On  a  motion  to  dissolTe  an  attachment, 
challeDEing  the  existence  of  the  grounds  on 
which  it  was  Issued,  the  burden  is  od  plaintiff 
to  sustain  the  allegations  of  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Attadiment, 
Omt  Dig.  I  862;  Dec.  Dig.  f  248.*] 

2.  ATFACHinifT  n  249*)  —  DuwoLUixoir— Mo- 
tion—Determination. 

On  a  motion  to  dissolve  an  attacbmeot,  is- 
sued on  the  ground  that  defendant  was  about  to 
place  bie  property  beyond  the  rtaeh  of  creditors, 
evidence  hetd  audi  that  the  motion  should  have 
been  granted. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  fS  870^  871 ;  Dec.  Dig.  |  249.*] 

Department  2.  i^peal  from  Superior 
Court,  Benton  Oonnty;  H.  W.  Canfield, 
Judge.  . 

Action  by  B.  H.  Nichoson  and  others  against 
John  Erlckson  and  another.  From  a  Judg- 
mffiit  In  favor  of.  plaintiffs,  defendants  ap- 
peal. Reversed. 


L.  H.  Prather  and  0.  O.  Penc^  for  appel- 
lants. C.  O.  Anderson  and  Cl  Staser,  for  r*- 
spondenta 

DUNBAR,  J.  This  action  was  brought  to 
recover  the  sum  of  $1,084.88,  alleged  to  be 
due  for  goods  sold  and  delivered  by  the  plain- 
tiffs  to  defendants.  The  writ  of  attachment 
issued  and  was  served  upon  defendant  Erlck- 
son, and  certain  property  taken.  A  writ  was 
also  Issued  to  the  sheriff  of  Franklin  county, 
which  was  served  upon  defendant  lAwrence. 
Defendant  Erlckson  moved  to  dissolve  this 
attachment,  and  a  hearing  was  had  and  the 
motion  was  finally  denied.  The  grounds  for 
attachment  are  set  forth  as  follows,  after 
stating  the  amount  claimed  to  be  due:  **And 
that  the  defendants  are  abont  to  convert  their 
property  Into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors,  and 
that  the  defendants  are  about  to  convert  a 
part  of  their  property  Into  money  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  their 
creditors,  and  espedally  these  creditors."  The 
case  was  tried  mostly  npon  affidavits,  and 
some  oral  testimony  was  also  given. 

From  an  examination  of  the  statement  ot 
facts,  we  are  forced  to  the  conviction  that 
the  court  erred  in  not  sustatning  the  motion 
to  dissolve  the  attachment  The  burden  to 
upon  the  party  plaintiff  to  sustBln  the  allega- 
tions of  the  affidavit  It  was  decided  by  thto 
court  in  Bender  v.  Rlnker,  21  Wash.  633,  69 
Pac.  503,  that  where  a  motion  to  discharge 
an  attachment  Is  presented  supported  by  af- 
fidavits challenging  the  existence  of  the 
grounds  upon  which  the  attachment  has  la- 
sued.  It  becomes  the  duty  of  the  plaintiff  to 
establish  one  or  more  of  such  grounds  by  a 
fair  preponderance  of  the  evidence  at  the 
hearing.  The  evidence  In  this  case  bearing 
upon  the  right  of  the  appellants  to  have  thiB 
motion  sustained  Is  very  brief.  The  first  af- 
fidavit presented  on  the  part  of  the  respond- 
ents was  that  of  H.  J.  Dul^,  one  of  the  re* 
spondents,  which  was  to  the  effect  that  Erl<^- 
Bon  and  Lawrmce,  who  had  takea  the  con- 
tract from  the  respondento  to  do  anbwoiic  la 
the  comttruction  of  the  Lower  Yakima  Irriga- 
tion Company's  Canal,  had  during  their  work 
under  contract  drawn  supplies  from  the  com- 
pany to  the. amount  of  $1,064;  that  Brickeon 
and  Lawrence  quit  work,  and  reused  to  work 
any  further  for  the  respondento ;  that  he  of- 
fered them  work  at  tiie  going  casta  prices; 
that  he  saw  BridESon  and  aaked  lilm  if  tae 
would  8^1  his  outfit^  which  cKisiBted  of  b<mK 
es,  scrapoH,  tants.  cooking  utensila,  eto.;  and 
that  ErldiBOn  told  him  tae  would  take  $1,200 
for  them.  Duffy  also  swore  that  he  offered  to 
buy  $36  worth  of  lumber  from  Srtckson,  Imt 
Erlckson  told  him  that  Lawrouie  had  sold  it 
to  another  party.  He  said  that  In  his  opinion 
the  outfit  was  worth  somethii^  like  $700,  and 
that  be  offered  to  take  the  same  and  credit 
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«k  aecoimt,  vhleh  BrlckMn  lafuaed  to  allow 
him  to  do;  that  he  also  made  OrlckSGn  de- 
liver «p  to  blm  ETocNlai  which  he  had  fur- 
nished him,  to  the  amount  of  $80^  which  be 
credited  <m  the  accooDt  He  states  In  con- 
cloaion  that  he  does  not  know  personally  that 
Erlckson  tried  to  sell  his' property  to  any- 
body else.  The  only  other  testimony  in  rela- 
tion to  EridDBon  was  that  of  one  UcAlpln, 
who  stated  that  be  rode  up  to  IBrldEaon's 
camp  and  asked  blm  If  be  wanted. to  sell  his 
ontflt.  and  that  Brliftson  said  be  would  sell, 
and  that  he  thonSht  It  was  wwth  (800;  that 
be  told  blm  that  be  did  not  think  it  was. 
wortii  that  much,  and  rode  away;  tiiat  at 
that  time  Erlckson  was  pacftlng  and  loading 
to  move;  the  witness  concluding  with  the 
statement:  "This  Is  all  I  know  about  his  try* 
btg  to  sell  his  property."  The  other  testl- 
otony  is  In  relation  to  Lawrence,  who  bad  left 
camp,  taking  with  him  bis  own  part  of  the 
ontflt,  which  bad  been  attached  In  FrankUn 
county  and  afterwards  released,  so  that  it 
has  no  bearing  on  the  question  for  determina- 
tion here.  Oh  this  showing  the  plaintiffs  rest- 
ed, and  Erlckson  testified.  He  denied  the  in- 
debtedness to  respondents  in  toto ;  but  claim- 
ed that  there  was  a  balance  due  him  on  their 
transaction,  and  that  Duffy  offered  to  buy  his 
horses  and  give  him  credit  on  tbelr  account 
for  $700,  which  be  refused.  But  It  must  be 
borne  in  mind  that  this  account  was  disputed 
by  Erlckson,  so  that  there  was  nothing  strange 
In  the  fact  that  he  refused  to  sell  the  out- 
fit to  the  respondents  and  allow  them  to  give 
him  credit  on  their  account.  It  is  not  disput- 
ed that  Duffy  offered  Erlckson  work,  and 
that  he  refused  to  work  for  Duffy  any  fur- 
ther. Neither  Is  this  surprising,  considering 
the  feeling  that  existed  between  the  parties 
-  at  that  time  over  the  matters  In  controversy 
between  them.  The  only  difference' In  the  tes- 
timony of  Duffy  and  Erlckson  Is  that  Erlck- 
son said  that  he  told  Duffy  that  he  would 
take  $1,000  for  the  outfit,  instead  of  $1,200 
as  Duffy  testified.  Erlckson  also  testified 
that  be  had  no  further  occasion  to  stay  In  the 
camp;  that  he  had  quit  work;  that  it  was 
eostlng  him  a  good  deal  to  keep  his  horses 
there,  and  he  wanted  to  go  where  he  could 
get  something  to  do;  that  he  really  did  not 
want  to  sell  his  team,  although  he  would 
have  done  so  if  he  could  have  got  his  price, 
but  that  he  rather  preferred  to  buy  horses  as 
he  was  in  the  contracting  business  and  want- 
ed horses  to  work  with ;  that,  after  he  had 
packed  up,  he  took  his  outfit  about  a  mile  and 
a  half  to  the  farm  of  his  sister-ln-law,  for 
the  purpose  of  doing  some  work  for  her  In 
grading  and  leveling,  and  that  he  was  en- 
gaged In  such  work  when  the  attachment  was 
served ;  that  his  camp  was  about  three-fourths 
of  a  mile  from  the  camp  of  the  respondents, 
and  that,  when  he  moved,  he  did  so  between 
10  and  11  o'clock  In  the  forenoon,  and  went 
directly  through  the  camp  of  tbe  reqwndaits. 


and  was  seen  by  their  empk^te  So  Qiat  It 
does  not  appear  fnxn  the  testimony  that 
Eridbwn  had  made  any  attempt  to  sell  bis 
outfit,  even  if  it  could  possibly  be  conceded 
that  he  did  not  have  the  right  to  do  so  while 
a  contest  was  being  waged  betweoi  blm  and 
the  respondents  over  a  disputed  account  Tbe 
only  testimony  in  regard  to  the  sale,  or  at- 
tempted sale,  at  all,  Is  that  two  ofEers  wne 
made  to  Erh^aon  for  tbe  outfit,  and  both 
were  rtfnsed  by  blm. 

Tbe  testimony  In  onr  opinion  being  wholly 
Inadequate  to  warrant  the  Issuance  of  the 
writ,  we  think  the  court  wred  In  refusing  to 
dissolve  the  attachment,  and  the' Judgment 
will  be  reversed  and  the  cause  remanded  with 
InstmctlonB  to  sustain  the  appellants'  motion 
to  dissolve  tbe  attadimoit 

RUDKIN.  a  J.,  and  PARKER,  MOUNT, 
and  CROW,  JJ.,  concur. 


(M  Wuh.  asi 

REESE  et  nz.  T.  WESTFIELD  et  al. 

(Supreme  Oonxt  of  Washington.  Dec.  18,  1809.) 

Vbiidob  ahd  Puborabbi  a  83*)— GonxBAora 
— FoBrnruRB. 

Where  land  Is  sold  under  contract  making 
time  of  the  essence  aod  calllDr  for  payment  by 
installments  under  penalty  of  forfeiture  for  nou- 
paymeut,  and  every  Installment  has  been  pidd 
e.Tcept  the  last,  which  Is  not  paid  at  the  uiooe 
fixed,  the  vendor  may  declare  a  forfeiture,  unless 
be  has  agreed  to  perform  some  act  necessary  to 
complete  ois  contract  as  tbe  giving  an  abstract 
or  tbe  tender  of  a  deed,  in  which  case  his  right 
to  forfeit  depends  on  his  offer  and  ability  to 
perform ;  tbe  vendor's  doty  to  tender  perform- 
ance being  concurrent  with  the  inirebaaer'a  duty 
of  making  final  payment. 

[Ed.  Note.~For  other  cases,  see  Vendor  and 
^rchaser.  Cent  Dig.      153,  154 ;  Dec.  Dig.  i 

Department  L.  Appeal  from  Superior  Oonrt, 
Yakima  County;  E.  B.  Preble,  Judge. 

Action  by  George  W.  Reese  and  wife 
against  Simon  P.  Weatfleld  and  othera  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

William  B.  Brldgman,  for  appellants.  Ste> 
phen  E.  Chaffee  and  Roberts  ft  Udell,  for  re- 
spondents. 

CHADWICE.  J.  This  appeal  Involves  only 
one  question  of  law.  In  November,  1908, 
plaintiff  George  W.  Reese  entered  into  an 
agreement  In  writing,  whereby  he  agreed  to 
sell  to  defendant  Simon  P.  Westfleld  certain 
lands  at  Sunnyslde,  In  Benton  county.  The 
contract  was  the  usual  time  contract  for  the 
sale  of  lands,  and  provided  for  the  payment 
of  the  purchase  price  in  Installments;  the 
last  payment  becoming  due  May  1,  1907. 
Defendants  Milton  and  Door  have  succeeded 
to  the  interests  of  Westfleld.  A  request  for 
an  extension  of  time  was  asked  after  tbe 
last  payment  had  become  due,  but  was  re- 
fused.  On  October  1,  1907,  a  forfeiture  was 
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declared,  and  tbls  action  was  began  to  re- 
cover poneaaloii  of  the  property.  The  cod- 
tract  contained  the  fallowing  claaae :  "Time 
Is  the  esaeDce  of  this  contract,  and,  In  case 
of  ftilure  of  t3ie  said  party  of  the  second 
part  to  make  either  of  the  payments  or  per- 
torm  any  of  the  corenants  on  his  part,  this 
nmtract  tdiall  tie  forfeited  and  determined  at 
the  election  of  the  said  party  of  the  first 
part;  and  the  said  party  of  the  second  part 
diall  forfeit  all  payments  made  hy  him  on 
tills  contract,  and  such  payments  shall  be 
retained  hy  the  said  parties  of  the  first  part 
in  full  satisfaction  and  liquidation  of  all 
damages  by  them  sustained ;  and  they  shall 
have  the  rlg^t  to  re-»iter  and  take  posses' 
slon  of  said  land  and  premises  and  every  part 
thereof.  The  parties  of  the  first  part  here- 
by agree  to  give  an  abstract  of  title  to  said 
lot,  continued  to  the  date  of  delivery  of  deed 
to  second  party."  The  court  made,  among 
otiiers,  the  following  finding:  "That  the  two 
last  payments  above  mentioned  (being  Inter- 
mediate payments)  were  made  snbseqnent  to 
the  time  on  whlcb  they  became  due,  and  were 
accepted  by  the  plaintiffs."  This  forbear- 
ance, coupled  with  the  time  elapsing  between 
the  1st  of  May,  1907,  and  the  1st  day  of 
October,  1907,  might  possibly  bring  this  case 
within  the  rule  of  Dongas  t.  Hanbury,  101 
Pac.  1110,  but  the  facts  are  not  before  us, 
and  for  the  sake  o^  security  In  our  judgment 
of  the  case  we  have  deemed  it  best  to  meet 
the  main  contention  upon  which  appellant  re- 
lies to  defeat  the  Judgment  of  the  court  be- 
low. The  question  Is  whether  a  forfeiture 
can  be  declared  as  against  a  purchaser  who 
bad  met  all  payments  under  his  contract  ex- 
cept the  last  payment,,  when  the  contract  pro- 
vides for  the  giving  of  an  abstract  and  de- 
livery of  the  deed.  Appellant  seeks  to  distin- 
guish the  case  of  Stein  v.  Waddell,  37  Wash. 
634,  80  Pac.  184,  upon  which  he  says  the 
Judgment  of  the  lower  court  was  based,  say- 
ing: "In  the  case  of  Stein  v.  Waddeil  the 
seller  had  accepted  a  portion  of  that  last 
payment  which  was  In  default  after  default 
was  made,  and  then  a  few  days  later  declared 
the  forfeiture."  But  the  decision  In  that 
case  ^as  not  made  to  depend  alone  upon  the 
payment  of  a  part  of  the  last  installment 
It  rested  in  the  stronger  equity  that  the 
agreement  to  tender  a  deed  was  mutual,  con- 
current, and  dependent  upon  the  payment  of 
the  last  Installment  due  on  the  purchase 
price.  This  rule  was  there  said  to  be  firmly 
established  by  the  authorities.  29  Am,  & 
Bug.  EJnc.  Law,  pp.  686,  687.  Such  contracts 
are  mutual  and  d^ndent  when  it  appears 
that  the  payment  and  delivery  of  the  deed 
are  to  be  made  at  the  same  time.  29  Am. 
A  Elng.  Enc.  Law,  689. 

It  la  contended  that  the  broad  rule  laid 
down  in  Stein  v.  Waddell,  was  explained  by 
the  later  cases.  Volght  v.  Fidelity  Invest- 
ment Co.,  4fr  Wash.  612,  96  Pac.  162,  Garvey 
V.  Barkley,  1<H  Pac.  1108,  and  Sleeper  v. 
Bragdon,  46  Wash.  662,  88  Pac.  1036.  In 


the  first  case  It  was  ptdnted  out  ttiat  Hm* 

was  no  obligation  to  tender  a  deed  imtll  all 
the  payments  had  been  mad^  and  fliat  tiie 
last  psyment  was  not  dne  nntil  two  yean 
after  the  commencement  ot  the  action  to  tm- 
felt  the  contract  The  point  here  Involved 
was  not  before  the  conrt  In  ttie  seccmd  caae 
the  poTchaser  had  wholly  failed  to  perfonn 
the  conditions  of  hfs  contract,  and  forfeitaro 
had  been  promptly  asserted.  In  Sleeper  t. 
Bnt^aa  the  pnrdUtser  had  mads  deftiolt 
and  obtained  an  extension  nader  an  onder^ 
standing  Uiat;  If  payment  was  not  made 
within  the  time  given,  the  forfeiture  would  be 
Insisted  upon.  She  was  notlfted  in  advance 
that  the  vendor  had  elected  to  forftit  the  con- 
tract, and  she  knew  that,  hy  her  own  act  in 
failing  to  meet  the  extoided  payment,  the  can- 
cellation of  the  contract  was  completed,  and 
that  she  was  not  entitled  to  any  further 
consideration  or  notice.  Notwithstanding 
this  she  sought  to  tender  the  amount  due, 
and  demanded  performance.  The  court  held, 
and  properly  considering  the  facts  of  the 
particular  case,  that  her  rights 'bad  ceased. 
The  cases  really  In  line  with  the  case  of 
Stein  V.  Wadell  are  Bruggemann  v.  Converse, 
47  Wash.  581,  92  Pac.  429,  and  Tacoma  Water 
Supply  Co.  v.  Dumermutb,  51  Wash.  609,  99 
Pac.  741.  In  the  first  case  It  was  said :  "Tbe 
appellants,  not  having  compiled  with  the  re- 
quirements of  the  contract  In  tendering  a 
deed  which  was  by  the  terms  of  the  agree- 
ment made  a  condition  precedent  to  receiving 
the  purchase  price,  will  not  be  heard  to  com- 
plain that  the  other  party  to  the  contract 
has  violated  Its  conditions."  In  the  latter 
case,  after  citing  Stein  v.  Waddell  and  other 
cases,  the  court  said :  "Under  the  above  an* 
tborlties,  the  re^ndents  could  only  claim 
a  forfeiture  and  put  the  appelant  In  default 
by  tendering  a  deed  and  demanding  payment 
of  the  purchase  price,  and  this  they  failed 
to  do."  If  the  case  of  Stein  v.  Waddell  and 
the  succeeding  cases  to  which  we  have  re- 
ferred have  been  hitherto  misunderstood,  we 
desire  now  for  the  sake  of  certainty  to  lay 
down  the  rule  that  where  land  Is  sold  under 
a  time  contract  calling  for  payment  hy  in- 
stallments, and  every  Installment  has  been 
paid  except  the  last  one,  the  vendor  may,  if 
he  act  with  reasonable  promptness,  declare  a 
forfeiture,  unless  hy  the  terms  of  the  con- 
tract he  has  agreed  to  perform  some  act  nec- 
essary to  the  complete  performance  of  his 
agreement,  as,  for  instance,  the  giving  of  an 
abstract  or  the  toider  of  a  deed,  in  whidi 
event  bis  power  to  forfeit  depends  upon  his 
offer  and  ability  to  perform;  for,  as  thla 
court  has  said,  his  duty  to  tender  perform* 
ance  depends  upon,  and  Is  concurrent  with, 
the  duty  of  the  vendee  to  meet  the  final  pay- 
ment While  we  admit  that  the  conditions 
providing  for  forfeltore  In  contracts  of  this 
character  are  usually  held  to  be  for  the 
benefit  of  the  vendor,  and  we  have  been  hith- 
erto, and  are  now,  willing  to  give  the  vendor 
the  full  benefit  of  all  the  conditions  of  his 


Digitized  by  Google 


WaslL}< 


OUKNINQHAM  y.  MORRIS. 


839 


contnct;  and  mv  that  all  payments  prior 
to  the  last  paynmit  are  coDdltlona  precedent, 
we  have  no  sympathy  with  the  holding  of 
some  courts  to  the  effect  that  the  whole 
duty  Is  upon  the  purchaser,  and,  onlesa  be 
tenders  the  last  payment,  the  vendor  Is  en.- 
tirely  released  from  any  obligation  to  con- 
vey or  tender  conveyance.  The  covenants 
are  independent  so  long  as  no  duty  Is  Im- 
posed on  the  vendor,  hot  If  any  coreoant  pnts 
both  parties  to  action  and  concurs  in  time, 
It  must  be  held  to  be  dependent  and  concur- 
rent It  seems  that  the  logical  sequence  of 
the  mle  allowing  a  forfeiture  for  interme- 
diate payments  without  tender  of  perform- 
ance is  that  the  last  payment  should  not  be 
forthcoming  until  the  abstract  and  deed  are 
tendered,  when  It  is  so  provided  in  the  con- 
tract; for  it  Is  primary  law  that  a  failure 
of  title  will  relieve  the  vendee.  Warvelle  on 
Vendors,  813. 

There  is  nothing  In  the  assertion  that  any 
other  rule  will  Interfere  with,  or  destroy,  or 
Invite  a  breach  of,  the  contract  as  the  par- 
ties have  made  It  What  we  have  under- 
taken to  show  is  that  a  tender  of  perform- 
ance when  stipulated  In  the  agreement,  as 
well  as  a  tender  of  payment  1b  a  part  of 
the  contract  The  two  oigngeinents  make 
the  contract  The  one  li  dependent  en  the 
other. 

The  Judgment  of  tlie  lower  court  Is  af- 
flrmed. 

RUDKIN.  a  X,  and  FULLORTON.  MOR- 
RIS, and  008B,  JJ.,  concnr. 

(H  Waata.  841) 

CUNNINGHAM  v.  MORRIS  et  nx. 
(Supreme  Court  of  Wasfalngton.  Dea  15, 1909.) 

1.  COBFOBATIONS  (|  92^  —  SUBSCBIPTIOll  TO 

Stook— Nona  fob  Pbiob— Waht  or  Gonbid- 

■BATION. 

Where  the  purchase  of  corporate  stock  was 
induced  by  false  representations  by  the  presi- 
dent, as  to  the  condition  of  the  corporation's  af- 
telrs,  neither  such  president,  nor  the  corporation, 
can  recover  on  notes  given  for  the  price  of  such 
stock. 

[Ed.  Note.--For  other  cases,  see  Corporations, 
Dec.  Dig.  i  92.«] 

2.  COBPOBATIONS  (i  92*)  —  SlTBSOBIPrlON  TO 

Stock  —  Notes  fob  Pbicb  —  Estoppel  to 

Dent  VAunrrr. 

Statements  printed  in  small  type  In  the  or- 
der for  the  pnrdiase  of  eorponte  stock  do  not 
eatop  the  purchaser  to  defend  an  action  on  notes 
ffiven  for  the  price  of  the  stoc^,  on  the  gronod 
that  the  porchase  was  Indnced  by  false  represen- 
tations, and  that  tiie  stock  is  worthless,  though 
they  technically  may  admit  facts  eontraxy  to 
those  proven. 

[Bd.  Note.— For  odiet  eases,  see  Gorporatlona, 
Gent  Dig.  f  S66;  Dec.  Dig.  f  02.*] 

Departmoit  2.  Appeal  from  Superior  Court 
King  County ;  Arthnr  B.  Grlflbi,  Judge. 

Action  by  O.  H.  Cnnnlni^uun  against  Frank 
W.'  B.  Morris  and  Alice  B.  Morris,  his  wife. 
Defendants  had  Judgment  and  plaintiff  ap- 
peals.  Affirmed. 


Carrico  &  Dnrk,  Cor  appelant  Bhorett 
&  Bhorett  tor  respondents. 

PARKER,  J.  The  appellant  commenced 
this  action  In  the  superior  court  to  recover 
from  respondents  the  sum  of  $2,000  alleged 
by  him  to  be  due  upon  a  promissory  note  exe- 
cuted and  delivered  to  him  by  respondent 
Frank  W.  B.  Morris  on  January  29,  1908. 
in  payment  of  8,000  shares  of  the  capital 
stock  of  the  Gemlnold  Manufacturing  Com- 
pany, a  corporation,  on  that  day  sold  and 
Issued  to  him  by  appellant  acting  In  behalf 
of  said  company  as  Its  president  and  gen- 
eral stock  sales  agent  The  respondents  by 
their  answer  pleaded  as  a  defense,  want  of 
consideration,  and  fraudulent  representations 
made  to  respondent  Frank  W.  B.  Morris  by 
appellant  at  the  time  Inducing  the  purchase 
of  the  stock  and  giving  of  the  note.  A  trial 
before  the  court  without  a  Jury  resulted  In 
findings  and  judgment  in  favor  of  defendants, 
from  which  plaintiff  has  appealed  to  this 
court 

The  record  shows  that  while  the  note  was 
executed  to  appellant  as  payee,  he  was  In 
the  original  transaction,  and  is  In  the  prose- 
cution of  this  cause,  acting  for  the  company. 
Upon  the  question  of  want  of  consideration 
and  fraudulent  representations  the  court 
found  as  follows:  "That  there  was  no  con- 
sideration for  said  note  except  the  issuance 
of  certain  shares  of  stock,  which  were  ten- 
dered back  to  said  plaintiff  and  to  said  com- 
pany, and  the  following  representations  were 
made  to  the  defendant  Frank  W.  B.  Morris 
by  the  plaintiff,  who  was  then  acting  as  agent 
of  said  corporation:*  That  the  company  was 
engaged  In  the  manufactaring  bnalneea  In 
this  city ;  that  It  owned  Its  own  factory  site ; 
that  It  was  about  to  erect  a  factory  on  said 
site  for  the  purpose  of  manufacturing  said 
goods ;  and  that  the  company  was  on  a  sonnd 
financial  basis  and  had  abundance  of  money 
back  of  it  to  carry  out  said  plans.  That 
said  r^resentations  were  false  and  known 
to  be  10  hy  the  plaintlfl  at  the  time.  Thst 
the  company  was  not  engaged  In  the  mann- 
facturlng  business  In  this  city,  and  it  never 
engaged  In  the  mannfactnring  husineas  as 
aforesaid  at  any  time  or  in  any  place;  That 
it  did  not  own  its  factory  site  then  and  had 
never  owned  a  factory  site  In  King  county. 
That  It  did  not  erect  a  factory  on  said  site 
and  did  aot  erect  a  fectory  on  any  other 
site  tor  the  purpose  of  manufactaring  mhbw 
gooda.  That  the  company  waa  not  mi  a 
sound  financial  basis  then  and  never  has 
been  able  to  carry  out  Ita  plana.  That  the 
defendants  were  Ignorant  <tf  the  fact  and  be- 
lieved and  rdled  upon  aald  r^neeoitationa 
and  were  thereby  Induced  to  purchase  aald 
stock  and  give  said  note;  it  b^ng  nntostood 
and  agreed  that  unless  the  purpoaea  for 
which  the  company  ma  organised,  namely, 
the  building  of  a  factory  and  the  manu&c- 
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taring  of  goods  wei«  not  carried  out  wltbln 
A  p«-lod  of  00  doTS,  then  said  note  was  to 
be  returned  to  eald  de^danta,  and  they 
were  to  turn  over  said  atock  and  tbe  agree- 
ment between  aald  parties  to  be  null  and  rold 
and  of  no  effect.  That,  -when  aald  Frank  W. 
B.  Morris  learned  that  said  company  was  a 
fraud  and  had  no  factory  site,  he  tendered 
back  his  stockt  and  demanded  the  cancella- 
tion of  said  note,  and,  upon  refusal  to  take 
said  stock  and  retam  said  note,  he  tendered 
said  stock  Into  the  court  fOr  the  benefit  of 
said  plaintiff  and  company."  From  which  It 
conclnded  there  was  no  consideration  for  the 
azecntlon  of  the  note. 

These  findings  were  excited  to  hy  appel- 
lant; bat  a  cartful  reading  ot  all  the  evi- 
dence convinces  us  ttiat  they  are  all  abund- 
antly supported  thereby.  Indeed,  a  state- 
ment of  the  bare  ultimate  facts  In  the  con- 
Tentional  form  of  l^al  findings  seems  ill  suit- 
ed to  the  telling  of  the  true  story  revealed 
thla  evidence.  Tbe  graphic  language  of 
fiction  would  be  more  appropriate  to  the 
aubject  We  do  not  have  before  us  the  ar- 
ticles of  incorporation  of  this  company  show- 
ing the  object  of  its  o^nizatlon,  which  prob- 
ably state  some  lawful  purpose;  but  from 
this  evidence  it  Is  plain  the  trial  court  was 
fully  Justified  In  characterizing  the  company 
and  ItB  business  as  a  fraud.  Appellant  con- 
tends that  respoudents  are  estopped  to  de- 
fend against  this  note  upon  the  ground  of 
want  of  consideration  and  fraudulent  repre- 
aeatatlons  Inducing  Its  execution  in  payment 
of  the  stock,  because  of  certain  statements 
In  the  printed  form  of  order  or  application 
therefor  furnished  by  Cunningham  and  ad- 
dressed to  the  company,  signed  by  respondent 
Frank  W.  B.  Morris,  at  the  time,  which  It 
la  contended  constituted  the  entire  contract 
of  purchase  of  the  stock.  We  think,  however, 
In  view  of  all  the  facts  and  circumstances 
disclosed  by  tbe  evidence,  respondents  were 
entitled  to  Invoke  this  defense,  which  Is  so 
fully  proven,  notwithstanding  there  are 
statements  In  the  signed  order,  embodied  In 
paragraphs  of  much  finer  print  than  other 
portions  thereof,  which  technically  construed 
might  be  deemed  an  admission  of  facts  con- 
trary to  those  here  proven  In  support  of  this 
affirmative  defense.  The  Judgment  of  the 
learned  trial  court  la  eminently  Just 

It  Is  affirmed. 

BUDKIN,  C.  X,  and  DUNBAR,  CBOW. 
and  MOUNT,  33.,  concur. 


<M  Wasb.  861) 

MURRAY  T.  O'BRIBN  et  al.  (UBRCAN- 

TILB  INYBSTMENT  CO.,  Intervener). 
(Supreme  Court  of  Washington.  Dec  16, 1909.) 

1.  PbOPBBTT  (I  7*)— IHTEBEST  IN  RKAI,  PbOP- 
ERTY— RiOHT  TO  PbOTKCT. 

One  who  bas  a  valid  and  subsisting  interest 
in  real  property  baa  a  right  to  protect  it  In  any 


manner  or  by  any  mediod  aanctloned  by  tliB 

law. 

_[Bcl.  Note.— F(w  other  cases,  see  Property, 
Cent  Dig.  {  9;  Dec.  Dig.  {  7.*] 

2.  SuBBOQA-noN  (8  !•)— Right  to  Remedy  in 
.Genbrai.. 

The  r^bt  of  subrogation  applies  in  cases 
where  a  party  who  has  an  interrat  in  property, 
and  who  does  not  stand  as  a  mere  rolunteer, 
pays  a  debt  owing  in  whole  or  in  part  by  an- 
other, to  protect  his  own  rights  or  to  save  his 
own  property,  and 'the  remedy  is  not  limited  to 
sureties  and  quad  sureties,  but  ia  freely  ap> 
I^led  in  equity  In  all  cases  where  good  con- 
science and  equity  dictate  that  a  d^t  paid  by 
one  under  any  sort  of  legal  ooerdoo,  ooght  to 
be  paid  by  another. 

[Ed.  Note.— For  other  cases,  see  SobrogatUm. 
Cent  Dig.  H  1,  2;  Dec.  Dig.  |  L*] 

3.  MOBTOAQES  (J  436*)— FOBECIOSITBE— INTEB- 

vxirriOH  BT  OwHEB  or  Halt  Intebbst  ih 

PaOPEBTT. 

The  owner  of  a  half  Interest  in  mortgaged 
property,  whose  interest  was  acquired  after  suit 
to  foreclose,  and  whose  tender  of  the  amount 
due  on  the  mortgage  was  refused  by  plaintifE, 
had  a  right  to  intervene  under  the  mazim  that 
a  court  of  equity  faaTiug  acquired  jurisdiction 
of  the  property  will  do  justice  as  between  ttie 
I>arties  interested  therein. 

[£kL  Note.— For  other  cases,  see  Mortgagei^ 
Cent  Dig.  I  1280;  Dec.  Dig.  |  486.*] 

4.  SUBBOOATION   ({  40*)  —  FOBECLOSnBE  Or 

MoBTOAOB— Tendeb  BT  Pabt  Owneb  or 
Propeett— DUTT  TO  Pbotect  Othebs  Is- 
tbbested. 

The  law  puts  on  the  purchaser  of  an  In- 
terest in  mortgaged  prooerty  who  has  tendered 
the  debt  to  the  bolder  of  the  mortgage  lu  order 
to  obtain  the  benefit  of  a  foreclosure,  and  which 
tender  the  court  has  ordered  plaintiff  to  accept, 
the  duty  to  protect  others  interested  in  the  prop- 
erty, though  such  tendering  owner  may  be 
seeing  thereby  to  gain  an  advantage  over  his 
co-owners. 

[Bd.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  {  105;  Dec.  Dig.  i  40.*] 

5.  SUBROOATIOn  (S  41*)  —  BNFOBOEltBNT  Or 

Right  —  Relief  in  Soit  to  Fobbcixme 

MORTOAQE— ETFECT  OT  PXirniHOT  W  INIW- 

PENDEHT  Suit. 

It  was  unnecessary  for  tbe  owner  of  a  half 
Interest  in  mortgaged  property  acquired  after 
suit  to  foreclose  to  further  prosecute  an  Inde- 
pendent suit  to  cpmpel  plaintiff  to  accept  Its 
tender  of  the  amount  due  withont  dismissing  the 
foreclosure  suit  and  satisfying  tbe  mortgage 
lien,  as  tbe  money  might  have  been  paid  Into 
conrt  without  the  formal  declarations  of  a  ten- 
der, and  the  court  would  have  been  warranted 
in  making  such  orders  as  might  be  necessary 
to  protect  such  half  owner. 

[Dd.  Note.— For  other  cases,  see  Subrtwation, 
Cent.  Dig.  §  109;  Dec.  Dig.  i  41.*] 

6.  SUBBOOATION  ({  35*)— LOSS  Of  RIGHT — Er- 

FEGi  or  Satibtagtion  or  Debt. 

A  satisfaction  of  the  debt  by  plaintiff  on 

payment  of  the  amount  due  by  the  owner  of  a 
half  interest  in  the  mortgaged  property  acquired 
after  suit  to  foreclose  would  not  destroy  the 
right  of  subrogation,  as  the  conrt  has  jurisdic- 
tion of  the  property  with  power  to  enter  an  Ol- 
der recognizing  the  subrogation,  for  It  Is  not 
created  by  tbe  order,  but  follows  as  the  legal 
consequence  of  the  acts  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.      107,  108;  Dec.  Dig.  «  35.*] 
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7.  Tendeb  (S  11*)— Mazxbuijtt  or  Sottrcb 
OF  Monet  Oiterbd. 

When  aod  on  what  termi  a  party  obtaioed 
money  to  make  a  tender  ia  of  no  concern  of  the 

Serson  to  whom  the  tender  is  made,  as  the  law 
oee  not  give  him  the  right  to  reject  an  offer 
because  lie  objects  to  the  soarce  from  which  it 
comes. 

[Ed.  Note.— For  other  cases,  see  Tender,  Gent. 
Dig.  i  20 ;  Dec.  Dig.  {  11.*] 

8.  MoBTQAOEs  (8  302*)— Ermn  or  Tendeb 

AS   DiSCHABOINO   MOBTQAOE   LXEN— NECES- 

snr  OF  KEEPiNa  Tbndeb  Good  bt  Bbino- 
ivo  Monet  into  Goubi^Law  Dat. 

A  tender  of  the  amonnt  due  on  a  mortgage 
on  law  day,  which  ty  construction  has  been 
extended  to  any  time  before  suit  brought  to 
foreclose,  discharros  the  lien,  and,  having  been 
so  made,  the  tender  need  not  be  kept  good  by 
bringing  the  money  into  court,  but  the  reason 
for  tbe  rule  ceases  when  an  action  is  instituted 
to  recover  the  debt,  and  it  ahonid  not  be  ap- 
plied except  in  those  cases  where  at  conmion 
law  a  party  was  entitled  to  a  discbarge  of  a 
lien  by  payment  or  tender  of  payment  inter 
partes  before  or  on  law  day  which  continues 
onlv  to  tbe  time  of  issuance  of  tbe  writ,  or, 
nnoer  the  code  practice,  till  commencement  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  887;  Dec  Dig.  8  802.*] 

ft.  Mortgages  ({  302*)  —  "FoBE0i:.O8nBB"  — 

-Law  DAT." 

"Foreclosure"  and  "law  day"  are  synony- 
mous In  the  sense  that  It  is  the  time  when  the 
mortgagor  declares  a  default  and  submits  his 
case  to  a  court  of  competent  jtuisdiction. 

[Ei.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  I  887 ;  Dec.  Dig.  I  ^* 

For  other  deflnltiona.  see  Words  and  Phrases, 
vol.  5.  -p.  402a.] 

10.  Mobtqages  (I  802*)— Tekdee  Ensoixno 
A  Discharge  of  Lien— Meaning  or  **Fore- 

CLOSURE." 

The  word  "foreclosure,"  as  used  with  refer- 
Mice  to  tbe  rule  under  which  a  mortgage  is  dis- 
charged by  a  tender  hefore  foreclosure,  must  be 
taken  in  the  meaning  which  is  commonly  and 
generally  accepted  by  the  laity,  as  well  as  by 
the  bar;  that  la,  the  inatitutioD  of  a  suit  or  tbe 
"law  day,"  as  contr^istioguished  from  the 
"law  dar'-  of  the  ccanmou  law. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  887;  Dec  Dig.  802.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2878-2880.] 

11.  Mobtqages  (S  802*)— Rule  as  to  Tender 
DiSCHABOINO  Lxsn- Ataiubilxtt  to  One 

SXEKIRa  An?BlCATXTE  BELTCV. 

Tb«  rule  that  a  mortgage  lien  is  discharged 
by  a  tender  of  the  mortgage  debt  la  not  avail- 
able  to  one  seeking  affirmati^'e  relief  in  a  suit 
to  foreclose,  as  in  a  case  where  It  is  soogbt  to 
cancel  the  mortgage  debt  under  sndi  rule  which 
ia  not  to  he  carrted  to  snch  an  extent 

tEd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  886;  Dec  Dig.  |  802.*] 

12.  Mortgages  (S  802*)— Tender  of  Amount 
Due  After  Suit  to  Fobbolobs— Operation 
AND  Ernsci. 

An  unconditional  tender  of  the  amonnt  due 
on  a  mortgage  made  by  the  owner  of  a  half  in- 
terest in  the  mortgaged  property  acquired  after 
niit  to  foreclose  cannot  t>e  measured  by  two 
qualified  or  conditional  tenders  immediately  pre- 
ceding jt,  bat  the  law  day  having  been  declared 
by  institution  of  the  foreclosnre  suit  wherein 
Buch  owner  appeared  as  a  party,  its  tender 
can,  and  should  in  tbe  interest  of  equity  which 
shuns  a  forfeiture,  be  measured  by  tbe  prayer  of 


its  complaint  In  an  independent  suit  to  compel 
plaintiff  to  accept  its  tender  of  tbe  amount  due 
without  diamissfng  the  foreclosure  suit  and  sat- 
isfying his  lien  as  well  by  its  original  petition 
for  intervention,  and,  so  considered,  the  tender 
must  be  held  to  have  been  made  in  aid  of  the 
aflSnnative  relief  there  sought,  and  is  a  basis 
for  the  filing  of  its  amend«l  petition  in  which 
cancellation  of  the  debt'  waa  asked  and  obtained 
by  order  of  the  court. 

[Ed.  Note.— For  oOier  cases,  see  Mortgagea, 
Cent  Dig.  H  S82-887;  DecDIg.  1  302*] 

13.  Tender  (8  18*)— NEOESBTrT  of  Keeping 
Tender  Good. 

While  at  law  the  rule  that  a  tender  must 
be  kept  good  is  well  nigh  universal,  it  is  not  so 
in  equity,  and  a  willingness  to  pay  may  be  suf- 
ficient 

[Ed.  Nottr— For  o^r  eases,  see  Tender,  Cent 
Dig.  18  SS-68;  Dec  TAg.  {IB.*] 

14.  Intebbst  (8  80*)— StrsPBNsioH— Tended 
Patuknt  into  Goubt. 

Independent  of  Ballinger's  Ann.  Codes  & 
St.  «8  tS176,  5177  (Pierce's  Code,  fS  1113,  111^, 
providing  that  money  may  be  paid  Into  court 
and  thus  arrest  interest  and  costs,  the  courts 
will  apply  the  rules  of  equity  when  necessary  to 
do  equal  justice  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Interest 
Gent  Dig.  8  114;  Dec  Dig.  8  60.*] 

10.  BtixroY  ({  66*)— Neobssitt  of  Doxho  bt 
Pabtt  Sbekxro. 

PlaintUr  who  la  seeking  equity  must  do 

equity. 

[Ed.  Note.— For  other  cases,  see  Equltr.  Cent 
Dig.  81  188-190;  Dec.  Dig.  «  66.*] 

16.  Interest  (8  60*)— SusPBiraxoN— Txhdbb— 
Payment  into  Goubt. 

Where  the  owner  of  a  half  interest  In 
mortgaged  property  went  Into  court  averring  its 
willingness  to  pay  all  that  was  dne  the  holder 
of  the  mortgage  which  waa  followed  by  an  un- 
conditional tender,  though  not  In  court  as  it 
should  have  been  to  disdiarge  the  lien,  and  by 
an,  anwarranted  refusal  to  accept  with  die  hope 
apparently  of  gaining  some  advantages  over 
such  owner,  in  eouity,  the  holder  of  the  mort- 
gage should  not  claim  anything  lor  the  use  ^ 
the  money,  and  he  Is  estopped  to  claim  Interest 
from  the  date  of  the  tender. 
_[Bd.  Note.— For  other  cases,  see  Interast 
Gent  Dig.  8  114;  Dec  Dig.  8  SO.*] 

17.  Tendbb  (8  IS*)— Law  or  ^DEzrmB  ab  Bbn- 
EFiTiNo  Both  Dbbxob  abd  Cbbditob— fito- 

toppel.  . 

The  law  of  tender  is  as  much  for  tiie  bene- 
fit of  the  debtor  as  the  creditor,  and  a  creditor 
cannot  refuse  a  tender  believing  it -to  be  to  his 
advantage  to  do  so,  and  thereafter  Insist  that 
an  unqualified  tender  has  not  t)een  made  good. 

iEd.  Note— For  other  caaes,  aee  Tsnder,  Gent 
g.  8  41 ;  Dec  Dig.  8  15.*] 

Department  1.  Appeal  from  Superior 
Coort,  King  County ;  John  F.  Main,  Judge. 

Suit  by  James  A.  Murray  against  Terrence 
O'Brien,  admlDlstrator  of  Jolm  Sullivan,  de- 
ceased, and  others,  In  whlcb  suit  t^e  Mercan- 
tile Investment  Company  Interroied.  From 
a  decree  in  favor  of  Interrener,  plaintiff  ap- 
peals. Reversed. 

Tmmbnll  &  Trumbull,  for  appellant  James 
B.  Howe,  for  re^EHmdrat  Investment  Co. 

CHADWICK,  J.  This  appeal  Involves  only 
matters  In  controversy  between  plaintiff  and 
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the  Mercantile  Inyestment  Company,  Inter- 
vener. No  reference  will  be  made  to  other 
parttee. 

On  the  22A  day  of  April.  1897,  one  John 
SulllTan  made,  executed,  and  delivered  to  the 
United  States  Mortgage  &  Tmst  Company  of 
New  York  a  certain  note  for  the  som  of  |75,- 
000.  This  note  was  secured  by  a  mortgage  of 
even  date,  covering  lots  4  and  6  In  the  addi- 
tion to  the  city  of  Seattle  platted  by  Carson 
I>.  Boren  and  Arthur  A.  Denny.  On  the  Z6th 
day  of  September,  1900,  John  Sullivan  died 
in  King  county,  and  the  defendant  Terreace 
O'Brien  was  thereafter  appointed  adminis- 
trator of  his  estate.  The  estate  being  with- 
out present  funds  to  meet  the  note  and  mort- 
gage on  the  due  date,  the  administrator,  act- 
ing under  the  order  and  direction  of  the 
court,  obtained  an  extension  of  the  mortgage 
until  the  1st  day  of  May,  1907.  Further  ex- 
tensions were  made,  so  that  the  note  has 
been  at  all  times  a  live  demand  and  the  mort- 
gage a  subsisting  Hen  upon  the  property 
charged.  On  the  30th  day  of  April,  1906,  the 
United  States  Mortgage  &  Trust  Company,  In 
consideration  of  the  then  present  worth  of 
the  note  and  mortgage  and  a  bonns  of  $500, 
assigned  the  securities  to  James  A.  Murray, 
tbe  plaintiff,  and  be  lias  been  at  all  times 
since,  and  is  now,  tbe  owner  and  holder 
thereof.  Sullivan  In  bis  lifetime  had  reduced 
the  principal  indebtedness  in  tbe  sum  of  $15,- 

000,  so  that  on  the  20th  day  of  AprU.  1908, 
the  date  upon  which  this  action  was  begun, 
there  was  due  the  principal  sum  of  $60,000, 
with  interest  from  April  1st,  and  $1,S00  being 
tlie  int»*e8t  from  November  1.  1907,  to  April 

1,  1908.  The  latter  amount  was  evidenced 
1^  a  promissory  note  executed  by  the  ad- 
ministrator under  the  order  and  direction  of 
the  court  Plaintiff  asked  that  the  property 
be  aold  in  accordance  with  the  usual  forms 
in  such  cases.  On  March  23,  1909,  the  Mer- 
cantile Investment  Company  asked  leave  to 
intervene.  Its  petition  was  granted  by  tbe- 
court  Its  complaint  In  Intervoitlon  sets  up, 
among  other  things,  that  ever  since  the  6th 
day  of  December,  1908,  it  baa  bem,  and  Is 
now,  a  corporation  duly  organized  under  the 
laws  of  tile  state  of  Washington,  and  la  au- 
thorized to  pDrchase,  hold,  acquire,  sell,  and 
dlqiose  of  real  and  personal  properly.  After 
reciting  tbe  death  of  Sollivan  and  the  con- 
aeaoait  probate  proceedings,  the  execution  of 
tite  note  aid  mortgage,  and  plaintiff's  claim 
to  be  the  owner  and  holder  thereof,  It  Is 
alleged  that  ever  since  the  4th  day  of  Jano- 
ary,  1909,  it  bas  been  tiie  owner  of  an  undi- 
vided intereBt  In  the  lomperty,  and  that  the 
other  interest,  being  one-half  tlierettf,  Is  own- 
ed tff  Corwln  S.  Shank  and  wife  and  Edward 
Corcoran  and  Cbarlea  P.  O'Neill  and  wife; 
that  plaintiff  had  refused  to  grant  an  exten- 
sion of  time  for  tbB  payment  of  the  note  and 
mortgage,  or  to  assign  his  securities  without 
recourse  or  otherwise;  that  It  was  ready, 
able^  and  wUUng  to  take  up  the  mortgage, 
and  to  pay  to  plaintiff  the  principal,  Interea^ 


coste,  and  attorney's  fees;  that  the  amount 
thereof  had  been  furnished  by  attorneys  for 
plaintiff ;  that  it  was  willing  to  pay  tbe  same 
If  the  note  and  mortgage  were  assigned  to 
It  without  recourse  against  plaintiff,  or  it 
upon  Its  making  such  payment,  It  be  subrogat- 
ed to  the  righte  of  plaintiff  In  the  note  and 
mortgage  and  in  tbe  foreclosure  suit  Inter- 
vener further  alleged  that  Ite  co-owners  were 
unable  to  pay  tbe  one-half  of  the  amount 
then  due,  and  that  plaintiff,  with  Int^t  to 
embarrass  and  defeat  the  right  of  tbe  Inter* 
vener,  had  threatened  to  dismtes  bis  foreclo- 
sure suit  and  satisfy  the  Uen  of  his  mortgage 
and  tbe  debt  secured  thereby  It  it  paid  tfa« 
whcle  thereof. 

On  the  20tb  day  at  March.  1909,  tbe  Inter- 
vener had  begun  an  independent  action 
against  plaintiff,  setting  up,  in  substance,  the 
same  mattera  which  are  recited  in  Its  petition 
for  Intervention,  and  praying  for  an  order 
enjoining  and  restraining  plaintiff  and  his 
attom^s  from  satisfying  the  mortgage  or 
dismissing  the  foreclosure  proceeding  In  tbe 
event  of  payment  by  the  intervener.  After 
formal  proceedings  had,  an  order  was  made 
by  the  court  restraining  plaintiff  and  his 
attorneys  of  record,  and  all  other  agente  and 
attorneys  then  employed  or  thereafter  to  be 
employed  by  him,  from  satisfying  tbe  note 
and  mortgage,  and  from  dismissing  the  fore- 
closure suit  in  case  a  tender  of  the  amount 
due  was  made  by  the  Intervener,  which  the 
order  recited  It  was  about  to  do.  According- 
ly, on  the  2Sth  day  of  March.  1909,  the  Inter- 
vener tendered  plaintiff's  attorneys,  at  their 
office  in  BeatUe,  the  fuU  sum  of  $68,654.67, 
being  the  full  amount  of  principal,  interest, 
costs,  and  attorney's  fees  then  due  upon  the 
mor^ge.  In  this  trader  the  intervener  said: 
"The  Mercantile  Investment  Company  has 
Instituted  suit  against  you  in  the  superior 
court  of  the  state  of  Washington  for  King 
county,  and  seeks  to  be  subrogated  to  all  of 
tbe  rlgbte  of  James  A.  Murray  under  the 
notes  and  mortgage  mentioned  In  the  above- 
entitled  salt,  and  also  In  the  above-entitled 
suit  The  Mercantile  Investment  Company 
has  also  intervened  in  the  above-entitled  suit, 
and  In  Its  complaint  In  intervention  also 
seeks  to  be  subrogated  to  all  of  the  righte  of 
James  A.  Murray  under  such  nol!es  and  mort- 
gage and  In  the  above-entitled  suit  This 
tender  Is  made  for  the  purpose  of  protecting 
the  title  of  tbe  Mercantile  Investment  Com- 
pany In  the  property  described  in  your  com- 
plaint in  the  foreclosure  suit  and  to  obteln 
subrogation  by  the  Mercantile  Investment 
Company  to  all  of  the  rights  of  said  James  A. 
Murray."  Upon  the  written  offer  of  tender, 
attorneys  for  plaintiff  indorsed  ovw  thdr 
signature  the  following:  "Sal^  tender  is  re- 
fused for  the  reason  that  It  is  not  made  for 
the  purpose  of  paying  and  discharging  said 
mortgage."  Thereupon  a  tender  was  made 
in  all  respecte  similar  to  tbe  first,  omitting 
only  the  last  sentence.  This  offer  was  also 
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acknowledged,  and  apon  the  writing  the  at- 
torneys Indorsed  the  following:  "Ttae  above 
refused  for  the  purpose  set  forth  In  the 
notice."  A  third  notice  of  tender  was  then 
written  oat,  In  words  and  figures  following: 
"The  Mercantile  Investmrat  Company  now 
makes  you  a  third  tender  of  the  amount  men- 
tioned in  the  prcTlouB  tenders  this  day  made, 
being  the  full  amount  of  the  notes  and  mort- 
gage, principal,  interest,  costs,  and  attorneys* 
fees.  The  Mercantile  Investment  Company 
is  the  owner  of  an  undivided  half  interest  in 
the  property  described  In  the  mortgage.  Is 
not  personally  liable  for  the  amount  or  any 
part  thereof,  and  now  tenders  you  the  above 
amount  without  any  qualiflcatlon,  and  re- 
quests yon  to  acc^t  such  tender."  Upon  ttils 
offer  the  attorneys  wrote  over  their  signature 
the  one  word  "Refused."  Following  these 
tenders  the  intervener  obtained  leave  to,  and 
did,  file  an  amended  complaint  In  Interven- 
tion, in  which,  in  addition  to  the  all^atlons 
contained  In  its  first  complaint,  it  set  up  the 
several  tenders  to  which  we  have  alluded, 
and  asked  that,  because  of  the  refusal  to 
accept  them  or  any  of  them,  the  court  enter 
a  decree  holding  that  the  Hen  of  plalntlCTs 
mortgage  be  canceled,  and,  further,  that  the 
court  decree  the  debt  to  be  discharged,  for 
the  reason  that  there  having  been  no  formal 
presentation  of  the  debt  to  the  administrator 
ot  the  Sullivan  estate,  the  lien  being  lost,  the 
debt  was  barred  by  the  statute  of  nonclalm. 
Ballinger's  Ann.  Codes  ft  St  I  6228  (Pierce's 
Code,  t  2533). 

We  have  endeavored  to  epitomize  the  rec- 
ord so  as  to  point  out  only  the  particular 
facts  which  moved  the  trial  court  to  enter 
its  decree  In  favor  of  the  intervener.  Appel- 
lant suggests  a  number  of  reasons  why  the 
decree  of  the  court  should  not  be  sustained, 
among  others,  that  the  Intervener  Is  not  en- 
titled to  Intervene  or  to  any  standing  as  a 
party ;  that  the  facts  set  up  by  it  are  Insuffi- 
cient to  state  a  cause  for  intervention ;  that, 
being  the  owner  of  a  one-half  of  the  prop- 
erty. It  cannot  make  a  valid  tender;  that 
no  valid  tender  was  made;  that  a  tender 
made  out  of  court  during  the  pendency  of  an 
action  does  not  discharge  the  Hen  of  a  mort- 
gage ;  and  that,  In  any  event,  the  court  erred 
in  denying  his  right  to  recover  the  debt  from 
the  estate  of  John  Sullivan.  The  first  sev- 
eral grounds  upon  which  appellant  stands 
are  without  merit  The  pleadings  and  the 
proofs  show  that  respondent  has  a  valid  and 
subsisting  interest  in  the  property,  and  its 
right  to  protect  that  Interest  In  any  manner 
or  by  any  method  sanctioned  by  the  law 
cannot  be  questioned.  The  right  of  subroga- 
tion under  the  better  rule  applies  in  cases 
where  a  party  who  has  an  Interest  In  prop- 
erty and  who  does  not  stand  as  a  mere  vol- 
unteer pays  a  debt  owing  in  whole  or  in 
part  by  another  to  protect  his  own  rights 
or  to  save  his  own  property.  The  remedy  Is 
BO  longer  limited  to  sureties  and  quasi  sure- 
tlM,  Imt  Is  freely  asplled  by  courts  of  equity 


in  all  cases  where  good  conscience  and  equl' 
ty  dictate  that  a  debt  paid  by  one  under  any 
sort  of  legal  coercion  ought  to  be  paid  by 
another.  Arnold  v.  Green,  118  N.  Y.  571,  23 
N.  B.  1 ;  Parsons  v.  Urie,  104  Md.  238,  64  Atl. 
927,  8  li.  R.  A.  (N.  S.)  559,  10  Am.  &  Bug. 
Ann.  Caa.  278;  Pomeroy's  Eq.  Jur.  gS  798, 
799 ;  In  re  Bruce  (D.  C.)  158  Fed.  123 ;  Beach, 
Modern  Eq,  Juris.  802-S04 ;  Twombly  v.  Cas- 
Bidy,  82  N.  T.  155 ;  KInkead  v.  Ryan,  65  N. 
J.  En.  726,  65  Atl.  730.  In  Cottrell's  Appeal, 
23  Pa.  294,  the  court  said:  "Subrogation  is 
founded  on  principles  of  equity  and  benevo- 
lence, and  may  be  decreed  where  no  contract 
or  privity  of  any  kind  exists  between  the 
parties.  Whenever  one  not  a  mere  volunteer 
discharges  the  debt  of  another,  be  is  entitled 
to  all  the  remedies  which  the  creditor  pos- 
sessed against  the  debtor."  Chief  Justice 
Marshall  said  in  LIdderdale's  Executors  v. 
Robinson,  Adm'r,  2  Brock.  159,  Fed.  Gas.  No. 
8,337:  "When  a  purchaser  has  paid  money 
for  which  othOTS  are  responsible,  the  equita- 
ble claim  which  such  payment  gives  him  on 
those  who  are  so  responsible  shall  be  clothed 
with  the  legal  garb  with  which  the  contrart 
he  has  discharged  was  Invested,  and  be  shall 
be  substituted  to.erezy  equitable  Intent  and 
purpose  In  die  pla^  of  the  creditor  whose 
claim  he  has  discharged."  Under  these  mle^ 
respoi^ent  had  a  rlg^t  to  Invoke  the  aid  of 
the  court  and,  so  long  as  awsllant  was  not 
asked  to  take  less  than  the  bordoDi  of  his 
bond,  he  cannot  complain  ot  question  the 
procedure  when  the  oourt  Is  acting  wlttiin 
its  jurisdiction.  The  biterest  creates  ttie 
right  and  pute  in  motion  the  maxim  that  a 
court  of  equity,  having  acquired  jurisdiction 
of  the  property,  will  do  complete  Justice  as 
between  the  parties  Interested  fliweln. 

The  reasons  assigned  by  appellant  for  re- 
fusing the  relief  sought  by  respondent  are 
fanciful  rather  than  real.  It  is  hinted,  rath- 
er than  openly  asserted,  that  It  was  mani- 
fest to  him  that  respondent  was  undertaking 
to  gain  an  advantage  over  its  co-owners,  and, 
if  he  had  met  the  demands  of  respondent, 
under  the  orders  of  the  court,  some  damage 
or  prejudice  would  have  resulted  to  them. 
Testimony  Is  also  cited  showing  that  the 
co-owners  were  willing  to  pay  their  share  of 
the  debt  It  la  enough  to  say  that  the  law 
puts  upon  respondent  no  duty  to  protect  oth- 
ers. Reason  and  experience  alike  teach  us 
that  the  courts  may  be  relied  upon  to  apply 
those  general  rules  of  equity  ample  in  all 
cases  to  protect  the  rights  of  all  who  Invoke 
tbem.  Id  this  case  there  Is  nothing  to  in- 
dicate any  outrage  upon,  or  attempted  in- 
fringement of,  the  rights  of  the  co-ownera; 
certainly  nothing  that  would  warrant  the 
interposition  of  appellant  In  their  behalf.  As 
for  their  willingness  to  pay  their  share  of 
the  debt,  the  answer  Is  that  there  is  notiilng 
In  the  record  to  show  that  that  prIvUege  was, 
or  is  now,  denied  them.  On  the  other  band, 
we  think  It  was  entirely  unnecessary  tot  the 
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respondent  to  approach  an  attempted  set- 
tlement of  this  case  In  the  manner  In  which 
It  did.  It  might  and  should  have  relied  up- 
on tbe  court  whose  Jurisdiction  it  had  also 
invoked.  Respondent  might  hare  paid  the 
money  into  court  without  the  formal  declara- 
tions of  tender,  and  the  court  would  have 
been  warranted  In  making  such  orders  as 
might  be  necessary  for  its  protection.  A  sat- 
isfaction of  tbe  debt  by  appellant  would  not 
have  Icilled  the  obligation  or  worked  a  for- 
feiture of  its  rights.  The  court  had  Jurisdic- 
tion of  the  property,  with  power  to  enter  an 
order  recognizing  the  subrogation,  for  it  is 
not  created  by  the  order,  but  follows  as  the 
legal  consequence  of  tbe  acts  of  the  parties. 
Look  T.  Horn,  97  Me.  283,  54  Atl.  725 ;  Shaf- 
fer V.  McCloskey.  101  Cal.  676,  36  Pac.  196 ; 
Pomeroy,  Eq.  1211  et  seq.;  Fomeroy,  Eq. 
Rem.  921. 

'  The  point  Is  also  made  that  the  pleadings 
and  the  tender  show  that  they  were  made  in 
behalf  of  another,  or  others  who  had  been 
Induced  to  loan  the  amount  then  due  appel- 
lant, and  might,  therefore,  be  Ignored  for 
that  reason.  What  we  have  already  said 
disposes  of  this  contention.  Where  and  upon 
what  terms  respondent  ^t  the  money  to  ten- 
der is  of  no  concern  to  appellant.  The  law 
dora  not  give  him  the  right  to  reject  an  offer 
because  he  objects  to  the  source  from  which 
the  money  comes.  Eslow  v.  Mitchell,  26 
Mich.  600. 

Being  of  the  opinion  that  the  intervener 
lias  a  right  to  maintain  its  standing  In  court, 
we  now  come  to  the  main  issue.  The  trial 
court  was  controiled  in  Its  judgment  by  the 
case  of  Thomas  v.  Seattle  B.  &  M.  Co.,  48 
Wash.  560,  94  Pac.  116,  15  L.  R.  A.  (N.  S.) 
1164,  125  Am.  SL  Rep.  945,  wherein  the  court 
held  that  a  tender  of  the  amount  due  on  a 
mortgage  on  law  day,  which  by  construction 
has  been  extended  to  any  time  before  suit 
brought,  dlscha^ted  the  Hen  of  tbe  mor^ge, 
and  that,  having  been  so  made,  tbe  tender 
need  not  be  kept  good  by  bringing  the  money 
into  court.  We  are  satisfied  with  that  deci- 
sion, and,  unless  the  contention  of  the  appel- 
lant that  action  having  been  begun  tbe  lien 
of  tbe  mortgage  cannot  be  discharged  by  a 
teaSia  made  ont  of  conrt  Ifl  well  founded, 
the  Judgmoit  of  the  lower  court  must  be  af- 
firmed. In  justice  to  the  trial  court  we  feel 
bound  to  say  that  the  decree  rendered  by  it 
Is  sustained  by  the  leading  ease  of  Kortrlght 
V.  Cady,  21  N.  T.  348,  78  Am.  Dec;  146,  and 
othw  cases  upon  whldi  ttie  Thomas  la 
made  to  rest  But  a  re-examlnatlon  of  that 
case,  and  of  tbe  other  cases  referred  to  In 
the  Thomas  decision  and  those  cited  and  re- 
lied upon  by  the  reqiondent,  convinces  us 
that  tfie  reason  for  the  rule  ceases  when  an 
action  Is  Instttnted  to  recover  tbe  debt,  and 
that  it  ^onld  be  given  no  application  ex- 
cept in  those  cases  where  at  common  law  a 
par^  was  entitled  to  a  dlscharf»  of  a  lien 
upmi  property  by  payment  or  tender  of  pay- 
mat  Inter  partes  before  or  npon  law  day. 


From  the  first  the  courts  have  been  fertile 
In  their  reasons  for  refusing  to  extend  the 
doctrine  here  Invoked  to  cases  where  ques- 
tions other  than  the  mere  payment  of  money 
were  involved.  In  all  tbe  cases  cited  by  re- 
spondent to  sustain  the  Judgment  of  the  low- 
er court  it  appears  that  the  primary  pur- 
iJose  of  the  tender  was  to  discharge  the  debt 
But  In  this  case  It  Is  not  entirely  so.  In 
Kortrlght  T.  Cady  the  law  was  eihansted  by 
the  learned  Judge  who  wrote  the  opinion. 
It  was  there  held  that  the  law  day  of  the 
common  law  should  be  held  to  be,  consider- 
ing the  changed  character  of  the  mortgage, 
any  day  before  foreclosure  and  sale.  Ac- 
cepting the  rule  that  the  tender  will  be  ef- 
fectual to  discharge  tbe  lien  if  made  at  any 
time  before  foreclosure,  It  becomes  material 
to  inquire  the  meaning  of  that  term — ^whether 
It  means  the  commencement  of  an  action,  or 
a  final  decree  of  foreclosure  and  sale.  Con- 
sidering the  reasons  upon  wblch  the  mle  of  - 
discharge  by  tender  rests — that  Is,  that  the 
law  day  continued  after  the  due  date  of  an 
obligation  and  until  action  brought,  and  that 
a  lien  can  be  defeated  by  a  tender  made  with- 
in that  time — It  would  seem  to  follow  as  of 
course  that  "foreclosure"  and  "law  day"  are 
synonymous  terms  in  the  sense  that  it  Is  a 
time  when  the  mortgagor  declares  a  default 
and  submits  his  cause  to  a  court  of  compe- 
tent jurisdiction.  The  word  "foreclosure," 
as  it  is  used  In  the  authorities  bearing  on 
this  question,  must  be  taken  in  that  meaning 
which  Is  common  and  generally  acc^ted  by 
the  laity  as  well  as  tbe  bar;  that  is,  the  In- 
stitution of  a  suit,  or  the  "law  day,"  as  con- 
tradistinguished from  the  "law  day"  of  the 
common  law.  The  logic  of  the  decisions  is 
that  a  lien  should  be  discharged  by  tender 
only  when  made  before  action  brought,  and 
that  thereafter  it  ought  to  be  tendered  in 
court,  or.  If  made  after  the  writ  has  Issued, 
it  should  at  least  be  kept  good  by  the  plea 
tout  temps  prist 

In  speaking  of  tbe  subject  of  tender  gm- 
erally,  it  Is  said  in  Coghlan  v.  Sooth  Carolina 
R.  Co.  (C.  C.)  32  Fed.  816:  "But  when  an  ac- 
tion has  already  been  commenced  and  Is  pend- 
ing, If  the  defendant  be  disposed  to  admit  the 
demand  in  part  it  Is  only  necessary  that  he 
should  offer  to  pay  the  amonnt  admitted  In. 
the  same  way  as  tbe  tender  before  suit 
should  be  made,  but  he  must  go  further,  and 
either  pay  the  sum  admitted  Into  court  or, 
at  the  least  offer  to  submit  to  a  Judgmoit 
for  that  sum."  In  tbe  case  of  Whlttaker 
Belvldere  RolIer-MUl  Co.,  S5  N.  J.  Eq.  674. 
SS  Atl.  28f^  a  case  somewhat  similar  to  the 
one  at  bar,  It  was  held  that  when  a  tender 
is  made  after  suit  Is  begun  and  is  then  urged 
as  a  defense,  tbe  money  must  be  paid  into 
court  In  Weeks  v.  Baker,  152  Mass.  20,  24 
N.  B.  906,  from  wblch  quotation  Is  made  in 
the  lAomas  Case,  tbe  court  said:  "The  rights 
of  a  party  to  an  action  are  ordinarily  to  be 
determined  as  of  the  time  of  bringing  the 
salt"  We  make  this  dlatlnctlou  between  tbe 
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CUM  of  Eortrlght  Oady  and  tbe  rule  as  we 
beHere  It  should  be.  The  logic  of  the  Kort- 
rlght  Case  Is  that  the  law  day  continued  from 
the  dne  date  of  the  obligation  to  tbe  final  de- 
oree  of  forecloenre  and  Mle;  wfaeieas,  we 
hold  that  the  law  day  within  which  a  lien 
may  be  discharged  by  tender  Inter  partes 
ootttlnaes  only  to  the  time  of  the  Issuance 
of  the  writ,  or,  under  the  code  practice,  until 
ttie  commencement  of  the  action. 

Because  of  the  unusual  Importance  of  this 
caae^  we  feel  warranted '  in  going  further* 
and  calling  attention  to  another  limitation 
upon  the  rights  of  a  mortgagor,  or  one  claim- 
ing under  him,  to  discharge  the  Hen  of  a 
mortgflge  by  a  tender  of  the  mortgage  debt 
Although  the  rule  as  c(mt«ided  for  was 
originally  declared  In  New  York,  It  has  been 
repeatedly  held,  even  In  that  state,  that  It 
will  not  avail  one  who  Is  seeking  affirmatlre 
reUef.  Tuthlll  r.  Morris,  81  N.  Y.  94 ;  Beck- 
er T.  Boon,  61  N.  Y.  822 ;  Halpln  T.  Phoenix 
Ins.  Co..  118  N.  Y.  105,  2S  N.  B.  482;  also. 
LandlB  t.  Sazton,  80  Ho.  875,  1  B.  W.  359. 
While  we  cannot  indorse  all  of  the  reasons 
upon  which  some  of  the  foregoing  cases  are 
made  to  rest,  they  are  pertinent  at  least  to 
show  the  disposition  of  tbe  conrts  to  evade 
the  full  rigor  of  the  mle  as  laid  down  In  the 
Kortrlght  Case. 

Counsel  for  tbe  respondent  rightfully  con- 
tends that  his  last  tender  cannot  be  measured 
by  the  two  qualified  or  conditional  tenders 
immediately  preceding  It,  but,  tbe  law  day 
having  been  declared  by  the  Inetltntlon  of  the 
action  to  foreclose  the  mortgage  In  whlfh  re- 
spcmdent  had  appeared  as  a  party,  its  tender 
can,  and  ehonld  In  the  Interest  ot  that  equity 
which  shnna  the  su^estlon  of  a  forfeiture,  be 
measured  by  the  prayer  of  its  complaint  In 
the  independent  action  as  well  as  the  orig- 
inal petition  for  Intervention.  When  so  con- 
sidered, it  requires  no  far  reach  of  tbe  imag- 
ination to  say  that  it  was  made  In  aid  of  the 
affirmative  relief  there  sought,  and  as  a 
Imsis  for  the'  filing  of  the  amended  petition 
in  intervention  In  which  a  cancellation  of  the 
debt  was  asked  and  obtained  by  order  of  the 
court  In  other  words,  respondent  now  asks 
tbat,  since  the  substance  (the  mortgage)  has 
l>een  annihilated,  the  cloud  (the  record  and 
the  debt)  which  overshadows  the  title  be  re- 
moved. It  seeks  to  tarn  a  shield  of  defense 
Into  a  weapon  of  offense.  We  feel  sure  tbat 
no  cases  will  be  found  which  carry  the  rule 
of  tender  and  discbarge  of  a  mortgage  lien 
to  this  extent  It  Is  not  equity.  Orderly 
procedure  as  well  as  the  assurance  that  tbe 
rights  of  litigants  will  be  protected  to  their 
fullest  extent  alike  require  tbat  those  who 
submit  their  causes  to  the  courts  should  not 
go  beyond  the  forum  to  establish  tbeir  own 
case  or  to  destroy  that  of  their  adversary. 

It  does  not  follow  from  what  we  have  said 
In  this  opinion  that  respondent  did  not  have 
tbe  right  to  tender  the  amount  of  tbe  debt 
and  thereby  secure  such  other  advantages  as 
may  oome  to  It  under  the  accepted  rules  of 


law  and  equity.  While  at  law  the  rule  that 
a  tender  must  be  kept  good  payment  in 
court  is  well-nigh  nnlv«aal.  It  is  not  so  In 
equity.  A  willingness  to-  pay  may  be  suffi- 
cient BaUlnger's  Ann.  Codes  &  St  {{  0176. 
6177  (Pierce's  Code,  »  1118,  1114),  provides 
that  money  may  be  paid  into  court,  and  tiius 
arrest  interest  and  costs.  But,  Independent 
of  these  statutes,  courts  will  apply  the  rules 
of  equity  when  It  Is  necessary  to  do  equal 
Justice  between  13ie  parties.  In  tbe  following 
cases  the  equities  were  such  that  the  benefit 
of  a  tender  ^as  not  lost  by  a  failure  to  pay 
the  amount  In  court:  Whelan  t.'  Rellly,  61 
&Ia  D65;  Parker  t.  Bea^ey^  116  N.  a  21.  21 
8.  B.  9S5,  88  L.  B.  A.  231;  Hill  T.  Garter,  101 
Mich.  168.  50  N.  W.  418;  Mankel  t.  Belscam- 
per,  84  WI&  218.  64  N.  W.  000.  Appellant  is 
here  seeking  equity.  He  must  do  equity.  Re- 
membering tbat  respondent  has  gone  Into 
court  averring  Its  willingness  to  pay  all  lliat 
was  due  appellant  which  was  followed  by  an 
uncon^tlonal  tender.  ai^Ianf  s  unwarranted 
refusal  to  acc^t  it  apparently  hoping  to  gain 
some  personal  advantage  over  respondent  It 
would  seem  that  in  equity  he  should  not 
claim  anything  for  the  use  of  the  money.  The 
law  of  tender  is  as  mnch  for  the  benefit  of 
the  creditor  as  the  debtor.  The  creditor  can- 
not refnse  a  teufler  believing  it  to  be  to  Us 
advantage  to  do  so^  and  thereafter  Insist  In 
equity  that  an  nnqnallfied  tender  has  not 
been  made  good.  Under  such  conditions,  will- 
ingness to  pay  is  all  that  the  law  requires. 
Tbe  plea  of  willingness  being  In  the  record, 
we  hold  that  appellant  Is  estopped  to  claim 
interest  from  the  date  of  tbe  tender.  In  the 
case  of  Cheney  t.  Bilby,  74  Fed.  52,  20  O.  0. 
A.  201,  where  similar  equities  were  Involved, 
and  many  relevant  cases  are  cited.  Judge 
Caldwell  said :  "Upon  tbe  soundest  principles 
of  equity  and  fair  dealing,  Cheney  Is  estop- 
ped, on  the  facts  of  this  case,  from  claiming 
Interest  on  the  notes  after  tender  of  pay- 
ment •  •  ♦  When  he  refused  payment  of 
the  principal  of  tbe  notes,  and.  In  the  hope 
of  winning  a  great  stake,  asserted  a  con- 
scienceless forfeiture,  which  he  could  not 
maintain,  even  In  a  court  of  law,  he  put  the 
Interest  on  the  money  tendered  to  the  hazard. 
He  chanced  It  and  lost" 

The  case  Is  reversed,  with  Instruetlons  to 
the  lower  court  to  enter  a  Judgmeut  and  de- 
cree of  foreclosure  for  the  sum  of  $03,654.67, 
unless  such  sum  be  theretofore  paid  by  re- 
spondent to  appeilnnt  In  which  event  the 
court  will  make  such  order  as  will  protect 
the  equities  of  all  parties  to  the  suit 

RUDKIN,  C  J.,  and  GOSE,  J.,  concur. 
FULLERTON,  J.,  concurs  In  the  result 

MORRIS,  J.  John  Sullivan,  who  made  the 
note  and  executed  the  mortgage  In  controver- 
sy, Is  dead.  SuiA  note  was  never  presentecT 
as  a  claim  against  his  estate,  and  Is  now  bar- 
red by  tbe  statute.  There  Is  none  against 
wliom  this  debt  can  be  oiforced  as  a  personal, 
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blndtzv  obligation.  So  that  to  iiold  with  the 
court  below  means  a  decree  of  a  court  of  eq- 
uity wiping  out  an  Indebtedness  of  nearly 
$70,000  upon  an  Interpretation  of  the  law 
which  heretofore,  so  far  as  I  hare  been  able 
to  gather  from  the  books,  has  been  applied 
only  to  the  extent  of  destroying  the  lien  of 
the  8ecurll7,  but  leaving  the  debt  remaining 
as  an  enforceable  obllgatloa  Tender  has  nev- 
er been  held  to  be  payment,  yet  to  hold  with 
resiKtndent  here  means  to  so  construe  tender 
as  applied  to  mortgages  to  make  It  In  effect 
payment  I  can  find  neither  equity  nor  good 
conscience  in  such  a  rule.  If,  as  In  the  cases 
cited  In  support 'of  respondent's  position,  the 
debt  still  remained  and  could  be  enforced  as 
a  personal  obligation,  bo  that  the  creditor 
would  not  lose  his  right  to  seek  the  payment 
of  his  debt,  either  In  this  proceeding  or  la 
a  separate  action  at  law,  and  the  only  effect 
of  the  tender  and  its  refnsal  was  to  destroy 
the  lien  given  as  security  for  the  payment  of 
the  debt,  I  could  readily  subscribe  to  the  doc- 
trine, of  Kortrlght  v.  Cady.  In  such  a  case 
the  rule  there  announced  Is  an  equitable  one, 
Its  logic  Is  Irresistible,  Its  law  uncontrovert- 
ible. It  Is  the  only  result  of  premises  always 
admitted  to  be  true;  that  the  mortgagor  has 
the  same  right  after  as  before  a  default  to 
pay  bis  debt  and  relieve  bis  land  from  an 
Incumbrance;  and,  that  payment  being  ac- 
tually made^  the  Hen  thereby  becomes  extinct 
Based  uptm  these  two  legal  principles,  Com- 
stock,  G.  J.,  In  his  opinion  in  the  Kortrlght 
0am,  adds:  "We  hav^  then,  <ml7  to  apply 
an  admitted  principle  In  the  law  of  tender, 
which  is  that  tender  Is  equivalent  to  payment 
as  to  all  things  whldi  are  incidental  and  ac- 
cessorial to  the  debt  The  creditor,  by  refus- 
ing to  accept  does  not  forfeit  his  right  to 
the  very  thing  tendered,  but  he  does  lose  all 
collateral  beneflts  or  securities."  Oavles,  J:, 
in  his  opinion  In  the  same  case  reasons  It  out 
that:  "It  has  never  occurred  to  any  judge 
to  ai^e  that  a  pawnee  was  in  great  peril  and 
in  danger  of  losing  the  benefit  of  his  pawn  by 
the  enforcement  of  the  well-settled  rule  that 
a  tender  of  the  amount  of  the  loan  and  in- 
terest and  refusal  extinguished  the  lien  on 
the  pawn.  Littleton  well  says  that  It  shall  be 
accounted  a  man's  own  folly  that  he  refused 
the  money  when  a  lawful  tender  of  it  was 
made  to  him.  The  only  effect  npou  the  rights 
of  the  mortgagee  Is  that  the  land  or  thing 
pledged  1b  released  from  the  lien,  but  the 
debt  remalnetb."  The  reason  of  the  rule, 
then,  as  given  in  Kortrlght  r.  Cady,  Is  that 
It  is  only  the  Incidental,  the  accessorial,  thing 
that  is  lost  by  the  refusal  to  aocept  the  ten- 
der, not  that  there  was  danger  "of  losing  the 
benefit  of  the  pawn,"  but  only  the  lien  on  the 
pawn.  While  If  we  apply  the  rule  here,  not 
only  the  Incidental  and  accessorial  thing  Is 
extinguished,  but  the  thing  Itself  Is  in  effect 
CTtlngulshed.  Not  only  the  lien  on  the  pawn 
is  lost,  but  the  danger,  which  "It  has  never 
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occurred  to  any  Judge  to  argue,"  has  come  to 
the  appellant.  Be  has  not  only  found  himself 
in  peril  of  loss,  but  be  has  lost  the  benefit  of 
bis  pawn.  What  then^  was  Intended  as  an 
equitable  rule  and  one  of  good  conscience 
would,  If  extended  to  cases  where  not  only 
the  security  but  the  debt  Itself  was  lost  be- 
come a  most  Inequitable  rule  and  one  of  op- 
pression. I  am  willing  to  subscribe  to  the 
rule,  then.  In  cases  where  the  debt  remains 
and  can  still  be  enforced  as  a  personal  ob- 
ligation. I  am  uot  willing  to  subscribe  to  It 
where  the  personal  obligation  of  the  debt  ba» 
been  lost  and  the  tender  would  take  effect  not 
only  as  destroying  the  Hen,  but  as  likewise 
destroying  all  dalm  and  right  of  the  creditor 
to  the  debt  itself. 

This  has  appeared  to  me  1»  be  the  equItaUe 
solution  of  the  rule,  and  for  these  reaaou 
I  concor  In  the  result 


(56  Waah.  434) 

BAKTLBTCT  ESTATE  CO.  ▼.  FAIRHATBN 
I.AND  Ca  et  aL 

(Supreme  Court  of  Wai^ington.  Dec.  20^  190&) 

1.  Appbai.  and  Dbrob  (i  119S*)— -DiBPOBmon 
or  Cask— Reuand  ros  Jucquent— Fboceed- 

INQS  BEtOW. 

On  apoeal  in  a  mortgage  forecloenre,  It 
was  decided  that  the  assignee  had  the  right  to 
declare  the  whole  debt  due  for  tailare  to  par 

infitallments,  and  the  cause  was  remanded,  with 
InstructionB  to  enter  judgment  of  foreclosure 
for  the  whole  debt,  disallow  applicatioo  for 
release  of  part  of  the  premises,  and  base  plain- 
tiff's attorney's  fee  on  recover;  of  the  entire 
debt.  '  Plaintiff  moved  for  Judgment  accord- 
ingly, admittiog  that  meanwhile  specified  pay- 
ments and  DO  others  had  been  made.  Defend* 
ant  answered,  denying  that  no  other  payments 
had  beeo  made,  and  alleging  affinnatfve  de- 
fenses, in  that  a  tender  bad  been  made  before 
maturity  of  one  of  the  notes  and  a  transfer 
of  part  of  the  premises  by  the  mortgagor.  One 
W.  attempted  to  intervene,  alleging  purchase 
of  part  of  the  premises  pending  appeal,  and 
praying  that  the  alleged  tender  be  credited 
theretm.  Held,  that  the  trial  court  properly  de- 
nied the  Intervention,  struck  out  the  affirmative 
matter,  heard  evidence  on  the  credits  allowed, 
and  entered  judgment  for  the  whole  debt  wftfa 
attorney's  fees  as  directed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  IHg.  S  118S.*} 

2.  JUDOUENT  (i  6^*)  —  GONCLnSIVIlfBSS  — 

Pabties  Acquxurq  InmEVT. 

One  acquiring  an  Interest  in  mortgaged 
premises  pending  an  appeal  in  foreclosure  pro- 
ceedings was  a  privy  and  bound  by  the  judg- 
ment directed  to  be  entered  against  his  grantor. 

[Ed.  Note. — For  other  cases,  see  Judgmeat, 
Cent  Dig.  S5  1203-1205;  Dec  Dig.  I  682.  •] 

Department  2.  Appeal  from  Superior  Court, 
Whatcom  County ;  Jeremiah  Neterer,  Jndg& 

Action  by  the  Bartlett  Estate  Company 
against  the  Falrhaven  Land  Company  and 
E.  M.  Wilson.  From  a  Judgment  for  plalD- 
tlfiF,  entered  according  to  mandate  on  former 
appeal,  defendants  Falrhaven  Land  Compa- 
ny and  E.  M.  Wilson,  wbo  attempted  to  In- 
tervene, appeal.  Affirmed. 
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Black  A  Bladk,  for  aKitilants.  Newman 
tt  Howard,  for  reqwndent 

aipUNT,  J.  ThlB  Is  tlw  second  appeal  In 
this  case.  When  It  was  bere  before,  we  de- 
termined fliat  tbe  trW  court  bad  erred  In 
not  entering  a  decree  for  Qie  mttre  debt.  In 
allowing  a  release  of  certain. premises,  and 
In  flxlng  the  attomer*a  fee  bued  on  a  fore- 
closnre  for  a  part  of  the  debt  Ttaa  case  was 
therefore  remanded  to  the  lower  conrt  with 
the  following  directions :  *^he  Judgment  ai>- 
pealed  from  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  the  nsnal 
Jndgment  foreclosing  the  mortgage  for  the 
entire  mortgage  debt,  disallowing  tbe  appli- 
cation to  release  tbe  tract  known  and  de- 
scribed In  tbe  mortgage  as  the  *Otd  Colony 
Wharf  strip,'  and  allowing  to  the  plaintiff  a 
reasonable  attorney's  fee  .based  on  tbe  recoT- 
ery  of  tbe  entire  mortgage  debt"  Bartlett 
Estate  Oo.  t.  Falrbaren  Land  Co.,  49  Wash. 
68,  M  Pae.  900,  15  L.  R.  A.  (N.  S.)  S90,  126 
Am.  St  Rep.  656.  Tbe  case  was  here  npon  a 
complete  record,  and  was  not  remanded  for 
a  new  trial.   When  the  case  was  remitted  to 
the  lower  court  counsel  for  tbe  plaintiff  filed 
a  motion  for  a  decree  in  accordance  with 
the  mandate   In  this  motion  It  was  alleged 
that  certain  payments  had  been  made  with- 
out prejudice  upon  the  debt  by  the  payment 
of  certain  collateral  notes  held  as  security 
In  addition  to  tbe  mortgage,  which  payments 
bad  heea  made  pending  tbe  appeal,  and  were 
proper  credits  on  the  debt,  and  that  no  other 
payments  had  been  made.    The  defendant 
Falritaven  Land  Company  then  filed  an  an- 
ewer  to  thle  motion,  denying  that  no  other 
payments  had  been  made.   The  answer  also 
contained  two  alleged  afflrmatlre  defenses ; 
tbe  first  alleging  a  tender  of  $11,381  before 
maturity  of  one  of  the  notes,  thereby  cancel- 
ing the  Hen  thereof,  and  tbe  second  afflrm- 
atlTe  defense  alleging  a  transfer  of  certain 
of  tbe  property  by  the  mortgagor  to  third 
parties.  The  ansMrer  prayed  for  a  credit  of 
said  fll,3Sl,  and  for  a  marshaling  of  assets. 
The  trial  court  upon  motion  strack  out  tbe 
affirmative  matter.  The  api)ellant  B,  M.  Wil- 
son applied  to  Intervene  In  the  action,,  ally- 
ing that  be  had  purchased  a  part  of  tbe  mort- 
gaged premises  while  tbe  appeal  was  pend- 
ing, and  prayed  that  the  sum  of  $11,881  be 
credited  ujran  his  purchase,  and  that  the  as- 
sets be  marshaled.  This  application  was  de- 
nied.   Tbe  conrt  thereupon  heard  evidence 
upon  the  credits  alleged  to  have  been  made, 
and  fouucT  the  whole  amount  thereof  and  the 
amount  due  upon  the  mortgage.   The  court 
also  fixed  the  attorney's  fee  at  $6,500  upon 
the  evidence  as  Introduced  In  the  original 
case,  and  a  decree  was  entered  accordingly. 
The  ValitiaTen  Land  Company  and  E.  3L 


Wilson,  who  attempted  to  Intervtfi^  hare  ap- 
pealed from  that  decree. 

When  the  case  was  remanded  to  enter  Judg- 
ment foreclosing  the  mortgage  for  the  entire 
mortgage  debt  and  to  allow  the  plaintiff  a 
reasonable  attom^'a  fee  based  on  tbe  recor- 
ery  of  the  oitlre  debt,  the  duty  of  the  trial 
court  was  plain.  This  did  not  mean  that  the 
case  was  to  he  again  tried,  or  that  further 
evidence  was  to  be  taken.  It  meant  that  all 
the  issues  In  the  case  had  been  detomlned, 
and  that  a  decree  lOionld  be  entCTOd  as  direct- 
ed without  further  hearing.  It  was,  no  doubt* 
proper  practice,  when  It  was  conceded  that 
payments  had  hem  made  npon  the  debt  after 
the  appeal  had  beoi  taken,  to  give  credit  for 
such  payments  before  the  Judgment  was  en- 
tered; but  these  credits  might  Just  as  well 
have  heoi  given  upon  the  Judgment  and, 
where  tbiere  was  any  dispute  as  to  the  cor- 
rect amount  of  such  credits,  It  was  the  duty 
of  the  court  to  try  that  qne8tl<Hi  and  deter- 
mine the  amount  to  be  credited,  whether  the 
credits  were  to  be  made  uiwn  tbe  debt  before 
Judgment  or  upon  the  Judgment  Itself.  The 
parties  In  this  case  sought  to  have  the  cred- 
its made  upon  the  debt  before  the  Judgmoit 
was  entered.  This  was  done,  and  in  our  opln< 
Ion  was  properly  done,  under  tbe  mandate. 
One  of  the  questions  on  tbe  other  appeal  was 
whether  the  whole  debt  became  due  on  ac- 
count of  the  failure  of  the  debtor  to  pay  cer- 
tain installments,  and  we  held  that  the  whole 
debt  was  due,  and  that  the  assignee  had  the 
same  right  as  the  mortgagor  to  declare  the 
whole  debt  due.  It  Is  not  claimed  that  the 
tender  of  $11,381  was  made  npon  one  of  the 
notes  prior  to  such  declaration.  The  tender 
was  as  a  matter  of  tact  made  after  the  ac- 
tion was  begun,  and  was  therefore  too  late, 
because  the  decision  In  the  other  appeal  de- 
termined the  time  of  the  maturity  of  tbe 
note  upon  which  the  tender  was  made  and 
the  time  of  maturity  of  the  whole  debt,  and 
also  determined  the  right  of  appellant  and 
privies  claiming  under  it  to  litigate  that  ques- 
tion further.  Mr.  Wilson  also  acquired  his 
Interest  In  the  mortgaged  property  while  the 
appeal  was  pending.  He  acquired  with  no- 
tice, and  Is  therefore  a  privy  bound  by  the 
Judgment  against  his  grantor.  23  Cyc.  p. 
1253.  It  Is  clear  therefore  that  the  court 
properly  struck  out  the  further  answers  of 
tbe  appellant  and  properly  denied  the  Int^ 
vention.  There  was  substantially  no  dispute 
upon  tbe  Items  which  the  court  gave  credit 
for  upon  the  debt 

There  Is  no  merit  in  any  of  the  points  pre- 
sented on  this  api>eal,  and  the  Jndgment  la 
therefore  affirmed. 

BUDEIN,  a  J.,  and  DUNBAB,  OROW, 
and  PABBOIB,  JJ.,  concor. 
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BARTLBTT  ESTATE  00.  v.  FAIRHAVEN 
LAND  CO.  et  al. 

(Supieme  Court  of  Wuhington.    Dec.  20, 

1909.) 

1.  MoBTaAGEs  (i  S12*)— Action  to  Fobbclose 
—Mode  or  Sale— Bntibe  Tbact. 

Balllnger's  Ann.  Codes  &  St  {  5288 
(Pfeice'ii  Code,  |  868),  reqairlng  all  lands  except 
town  lots  te  be  sold  by  the  acre,  if  Id  force,  is 
directory,  and  docs  not  require  sale  of  eacb  acre 
separately,  and  on  a  mortgage  foreclosare  a 
■ale  of,  or  bid  on,  a  tnuit  for  a  certain  lum,  will 
be  deemed  to  be  for  the  arerage  amoaat  per 
acre. 

[EM.  Note. — For  other  caaes,  see  Mortgages, 
Oeat.  Dig.  S  1515;  Dea  Dig.  |  &12.*] 

2.  mobtoaoes  (s  512*)— aotzon  to  fobkclose 
—Mode  of  Sale. 

Balllnger's  Ann.  Codes  &.  St  Sapp.  I  0276. 
providing  that  when  the  aale  is  of  real  property, 
coosisting  of  several  known  lots  or  parcels,  they 
afaall  be  sold  separately  or  otherwise  as  is  likely 
to  bring  the  highest  price,  or  when  a  portion  of 
anch  real  property  is  claimed  a  third  person. 
Mid  he  reqaires  it  to  be  sold  separately,  such 
portion  shall  be  sold  separately,  means  such 
third  persons  as  claim  adversely  to  mortgagor 
and  mortgagee  and  such  as  acquire  Interest  aft- 
ei'  the  mortgage  but  before  action  to  foreclose. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  612.*] 

8.  Judgment  ({  682*)— CoNOLusiTEnBss— Pab- 

TTKB  BOXTND— PbIVIES. 

Persons    acquiring   rights    In  mortgaged 

Eremlsefl  pending,  and  with  notice  o^  action  to 
ireeloae.  became  privle*  and  were  bound  by 
tlie  decree  and  have  no  greater  right  to  object 
to  the  decree  as  to  method  of  sale  than  the  orig- 
iiial  defendants. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1203-1206;  I>e&  Dig.  |  082.*] 

4^  Appeai.  and  Ebbob  ({  934*)  —  Pbhsuup- 

mONB— JUDaMElfT. 

Where  no  objection  was  made  to  tiie  imi^ 
tion  of  a  decree  foreclosing  a  mortgage  directing 
tlie  method  of  sale,  it  must  be  presumed  that 
^le  court  tried  out  that  question  and  decided 
that  such  method  of  sale  was  most  advantageous. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Enor,  Dea  Dig.  f  934.*] 

0.  MoBTOAOES  <l  512*)— AonOH  TO  FOBBOLOBE 

— Metuod  of  Sale— Entire  Tbacts. 

Wtien  those  acquiring  interests  in  mort- 
gaged premises  to  be  sold  on  foreclosure  made 
written  request  on  the  sheriff  to  sell  separately 
the  Interests  ao  acquired,  he  replied  that  he 
"would  comply  with  the  macdate,"  and  at  the 
sale  he  inouired  if  any  wished  it  sold  in  one 
block,  or  if  there  was  any  particular  portion 
they  wanted  aolA.  Held  that,  if  such  persons 
had  a  right  to  a  separate  sale,  there  was  no 
such  denial  of  the  request  as  relieved  them  from 
attending  the  sale  or  from  remaining  silent  un- 
der the  offer  made  at  the  sale. 

[Ed.  Note.— For  oOier  eases,  M«  Mortgages, 
Dec.  Dig.  S  ffl2>*] 

6.  mobtgaoeb  (§  512*)— action  to  fobeclose 

—Metuod  of  Sale. 

Certain  tracts  of  upland  were  described  in 
a  mortKage  and  decree  by  metes  and  bounds, 
followed  by  the  words,  "together  with  the  leases 
heretofore  issued  by  the  state  to  the  harbor  area 
in  front  of  and  abutting  upon  said  premises." 
Hfld,  that  the  harbor  area  leases  were  clearly 
appurtenant  to  the  upland  and  ^tqiierly  loid  to- 
gether as  one  tract 

[Ed.  Note.— For  otlier  cases,  see  Mortgages, 
Gent  Dig.  fl  1615;  Dec.  Dig.  |  512.*} 


7.  mobtqagks  (s  512*)— action  to  foreclose 
— Method  of  Sale. 

Assumitu;  that  they  were  separate  tracts, 
the  decree  authorised  sale  thereof  as  one  parcel, 
and  no  substantial  irregularity  appeared  in 
such  sale.  • 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1615;  Dec.  Dig.  |  612.*1 
&  MOBTOAGEB  (t  515*)— ACnOMT  TO  FOBKOXm 

—Method  of  Sale. 

Under  Ballinger's  Ann.  Codes  ft  St  {  5291 
{Pierce's  Code,  {  871),  requiring  a  mortgage  fore- 
closure sale  to  be  to  the  highest  bidder  who  shall 
forthwith  pay  the  bid  to  the  officer,  a  sale  hav- 
ing been  advertised  as  for  cash,  the  dierifTs  an- 
nouncement that  he  would  not  take  chec^  or 
anything  of  that  kind  was  not  unfair  or  pre- 
ventive of  competition. 

[Ed.  Note.— For  other  cases,  see  Mortgacea* 
Cent  Dig.  S  1517;  Dec.  Dig.  {  515.*] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  John  A.  Kellogg, 
Judge. 

Action  by  the  Bartlett  Estate  Company 
against  the  Falrhaven  Land  Company  and 
others.  From  an  order  conflrmlng  sale  ot 
mortgaged  premlaes,  defendants  an>eaL  At' 
flrmed. 

Blsxk.  A  Bla<^  for  appellanti.  Kewman 
ft  Howard,  for  respondent 

MOUNT,  J.  This  an>eal  Is  ftom  an  ordw 
conflrminff  the  sale  of  mortgaged  load  pni- 
Buant  to  a  decree  of  foreclosure.  TIw  de- 
cree and  order  of  sale  Erected  "such  prop- 
ertr  to  be  sold  In  separate  parens  accord- 
ing to  the  separate  deacrlpttons  of  such 
property  contained  in  siHdi  mortgage."  nie 
mortgage  debt  amonnted  to  something  over 
$137,000;  This  debt  was  seeored  by  a  mort- 
gage upon  sereral  different  parcels  of  land. 
Some  of  these  parcels  were  described  as  dty 
lots,  others  were  described  by  metes  and 
bonnds,  and  still  others  by  legal  subdlvlslona 
of  section,  township,  and  range.  The  de- 
cree set  forth  the  different  parcels  and  lots 
as  th^  were  described  In  the  mortgage. 
Prior  to  the  sale,  but  after  the  notice  therfr 
of  had  been  published,  several  persons, 
claiming  to  have  purchased  certain  portions 
of  the  property  pendente  Ute,  gave  written 
notice  to  the  sheriff  that  they  had  purchas- 
ed such  portions  of  the  property,  each  of 
such  portions  being  less  than  the  whole  of 
any  one  parcel  thereof  as  described  In  the 
mortgage  and  decree,  and  requested  the 
sheriff  to  sell  such  portions  separately.  The 
sheriff  replied  to  each  of  these  requests,  in 
writing,  that  he  would  sell  the  priq>erty  as 
directed  In  the  decree.  At  the  time  of  the 
sale  the  sheriff  announced:  "Naw,  gentle- 
men, this  property  we  lnt«id  to  sell  for 
cash,  and  all  those  bidding  are  supposed 
to  have  the  cash  here.  We  are  not  taking 
any  checks  or  anything  of  that  kind.  How 
do  you  gentlemen  want  this  sold?  In  one 
block?  Any  particular  piece  that  you  wont 
sold?  If  not,  I  will  follow  the  decree  of  the 
court    I  win  commence  to  sell  it**  The 
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property  was  then  offered  for  sale  parcel 
by  parcel  as  described  In  the  mortgage  and 
decree,  until  the  platted  town  lots  were 
reached,  when  a  bidder  offered  to  bid  on 
mch  lots  separately.  The  lots  were  then 
offered  and  Bold  separately.  At  the  sale  the 
sheriff  did  not.  after  the  offer  first  above 
stated,  offer  any  portion  of  any  tract  as  he 
had  been  requested  by  written  notice  to  do, 
and  no  further  request  therefor  was  made 
at  the  Bal&  The  property  sold,  except  the 
town  lots,  was  made  up  of  large  tracts,  and 
was  not  offered  by  the  acre.  It  was  bid  In 
by  the  plaintiff;  no  other  person  offering  bids 
tbereon.  After  the  return  cf  the  sale  was 
made,  the  defendant  In  the  action  and  B.  M. 
Wilson,  Alfred  U  Black,  and  Ada  F.  Blach, 
bis  wife,  Alfred  L.  Black,  Hugh  Eldrldge, 
and  D.  B.  Bdwards.  claiming  to  be  succes- 
sors In  Interest  of  the  defendant,  objected  to 
confirmation  of  the  sale  upon  the  grounds 
that  the  sheriff  failed:  (1)  To  sell  by  the 
acre;  (2)  to  sell  portions  of  property  claimed 
by  the  objector;  (8)  that  be  sold  two  par- 
cels as  one  tract;  and  (4)  that  the  refusal  of 
the  sheriff  to  take  diecks  prerented  competi- 
tive bidding.  The  trial  court  overruled  all 
these  (Ejections  and  entered  an  order  con- 
firming the  sale.  The  appeal  Is  from  that 
order.  We  shall  consider  these  points  in  the 
order  stated. 

1.  It  Is  true  that  section  5288,  Balllnger's 
Ann.  Codes  A  St  (Pierce's  Code,  {  868),  pro- 
vides that  "all  lands  except  town  lots  shall 
be  sold  by  the  acre."  This,  however,  does 
not  mean  that  the  land  shall  be  sold  an 
acre  at  a  time.  It  means  that  bids  shall  be 
at  so  much  per  acre.  If  this  provision  Is 
still  In  force,  it  is  merely  directory.  If  a 
tract  of  40  acres  of  land  w^e  sold  for  $400, 
the  court  would  construe  such  sale  as  being 
by  the  acre,  and  snch  bid  as  meaning  by  the 
acre  at  $10  per  acre.  This  court  has  held 
that  It  was  within  the  discretion  of  the 
sheriff  to  sell  lands  en  masse  or  In  parcels, 
and  such  sale  would  be  confirmed  where 
no  substantial  Irregularity  Is  shown.  Otis 
Bros.  &  Co.  V.  Nash,  26  Wash.  30,  66  Pac. 
111.  A  bid  for  a  whole  tract  Is  not  a  sub- 
stantial irregularity,  even  thongb  not  made 
by  the  acre,  for  the  bid  would  be  construed 
as  so  meant 

2.  The  statute  under  which  the  sale  was 
made  provides:  •  *  And  when  the 
sale  is  of  real  property,  consisting  of  several 
known  lots  or  parcels,  they  shall  be  soM 
separately  or  otherwise  as  Is  likely  to  bring 
the  highest  price;  or  when  a  portion  of  such 
real  property  Is  claimed  by  a  third  person, 
and  he  requires  it  to  be  sold  separately, 
such  portion  shall  be  sold  separately."  Bal- 
llnger's Aon.  Codes  &  St  Supp.  i  6276; 
Laws  1899.  p.  87,  e.  53.  I  4.  We  are  of  the 
opinion  that  the  third  persons  here  referred 
to  are  such  persons  as  claim  adversely  to 
the  mortgagor  and  mortgagee,  and  such  as 
acquire  Interests  in  the  mortgaged  property 
after  the  mortgage  but  before  action  Is 
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brought  to  foreclose.  Snch  persons,  no 
doubt,  are  entitled  to  a  direction  In  the  de- 
cree of  foreclosure  that  the  [>ortlons  claim- 
ed by  them  shall  be  sold  separately.  Solicit- 
ors' Loan  &  Trust  Co.  v.  Ballroad  Co..  11 
Wash.  684,  40  Pac.  344.  In  this  case  the  ob- 
jectors other  than  the  defendant  acquired 
their  rights  pendente  lite  with  notice  of  the 
action  to  forecloee;  In  fact,  after  the  orig- 
inal decree  had  been  entered.  They  there- 
fore became  privies  to  the  defendant,  and 
were  as  much  bound  by  the  decree  as  If  they 
had  been  parties  from  the  beginning,  and 
have  no  greater  right  to  object  to  the  decree 
in  regard  to  the  method  of  sale  than  the 
original  defendants.  The  decree  ordered  the 
property  sold  in  parcels  as  described  In  the 
mortgage.  No  objections  were  made  to  this 
part  of  the  decree.  It  must  be  presumed 
therefore  that  the  court  tried  out  that  ques- 
tion and  decided  that  such  method  of  sale 
was  likely  to  bring  the  highest  price.  If 
this  question  was  one  to  be  determined  by 
the  sheriff  at  the  time  of  the  sale,  and  not 
to  be  determined  by  the  court  at  the  trial 
of  the  case,  as  some  courts  seem  to  hold, 
and  If  these  objectors  were  third  persons 
within  the  meaning  of  the  statute,  we  are 
still  of  the  opinion  that  when  the  sheriff 
at  the  beginning  of  the  sale  stated:  "How 
do  you  gentlemen  want  this  sold?  In  one 
block?  Any  particular  piece  that  yon  vrant 
sold?  If  not,  I  will  follow  the  decree  of 
the  court' —It  was  then  the  duty  of  these . 
objectors  at  that  time  to  require  the  sheriff 
to  offer  specified  portions  separately,  and, 
when  they  failed  to  accept  the  offer  of  the 
sheriff  to  sell  particular  pieces  separately, 
they  must  be  held  to  have  waived  tiie  privi- 
lege which  the  statute  gave  them.  When 
the  written  request  was  made  upon  the 
sheriff  to  sell  certain  specified  portions  sep- 
arately, he  did  not  deny  the  request,  but 
stated  that  he  would  at  the  sale  "comply 
with  the  mandate  of  snch  execution  and  de- 
cree." This  was  not  such  a  denial  of  the 
request  as  would  relieve  the  parties  from 
attending  the  sale,  or,  if  present  In  remaiu-^ 
Ing  silent  when  they  were  asked  If  there  was 
"any  particular  piece  that  you  want  sold." 

3.  Certain  of  the  tracts  of  upland  were 
described  In  the  mortgage  and  decree  by 
metes  and  bounds,  followed  by  the  words 
"together  with  the  leases  heretofore  issued 
by  the  state  of  Washington  to  the  harbor 
area  In  front  of  and  abutting  upon  said  de- 
scribed premises."  It  is  claimed  by  the  ob- 
jectors that  these  leasehold  Interests  in  the 
harbor  area  in  front  of  the  upland  are  sep- 
arate interests  from  the  upland,  and  consti- 
tuted two  parcels,  and  that  the  two  parcels 
should  have  been  sold  separately,  and  that, 
because  they  were  sold  as  one  tract  the 
sale  should  not  have  been  confirmed.  It  Is 
not  claimed  that  any  demand  was  made  tor 
separate  sale  of  these  particular  tracts. 
The  harbor  area  leases  were  clearly  appur- 
tenant to  the  upland;  bat,  assuming  that 
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they  were  separate  tracts,  the  decree  au- 
thorised the  sale  thereof  as  one  parcel,  and 
no  Bubstantlal  Irregularity  appears,  and 
therefore,  under  the  rule  In  Otis  Bros.  Co. 
T.  Nash,  supra,  the  sale  was  properly  con- 
firmed. 

4.  The  sale  was  advertised  to  be  for  cash. 
The  statute  provides  that  snch  sale  shall  be 
made  to  the  "highest  bidder  who  shall  forth- 
with pay  the  bid  to  the  officer."  Section 
5291,  Balltnger's  Ann.  Codes  &  SL  (Pierce's 
Code,  i  871).  There  is  no  merit  therefore  In 
the  appellanb^  contention  that  the  announce- 
.  ment  of  the  sheriff  that  **we  are  not  taking 
any  checks  or  anything  of  that  kind"  was 
unfair  or  prevented  competitive  bids. 

We  find  no  error  In  the  record. 

The  order  appealed  from  Is  therefrae  af- 
firmed. 

RUDKIN,  a  J.,  and  OBOW.  FABKBR, 
and  DUNBAB,  Jjr.»  concnr. 


•.6S  Wasb.  426) 

WATSON  V.  SHEIiTON. 
(Supreme  Court  of  Washington.   Dec.  20, 1909.) 

AlTAOHMENT  fj  248*)— AtTID A VIT— MOTION  TO 

Dissolve— Dbniai.  of  Gbounds, 

An  affidavit  for  attachment,  after  stating 
the  formal  matters  required,  and  particularly 
deBcribiog  certain  real  property,  alleged  as  the 
ground  for  attachmeiit,  ^'Whlch  said  real  estate 
the  defendant  is  about  to  convert  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of 
his  creaiton."  An  affidavit  of  defendant  in 
support  of  a  motion  to  dissolve  the  attach- 
ment averred  that  defendant  had  at  no  time  at- 
tempted to  sell  any  of  his  property  for  the  pur- 
pose of  placing  It  beyond  the  reach  of  his 
creditors,  or  at  all,  etc  Heli  that,  althotvb  de- 
fendant did  not  in  express  terms  deny  the  aver- 
ments of  the  attachment  affidavit,  be  did  deny 
that  he  at  any  time  attempted  to  sell  any  of  his 
property,  and,  since  he  could  not  convert  real 
property  Into  money  except  by  sale,  the  denial 
of  the  ground  at  attachment  set  out  in  the  orig- 
inal affidavit  was  direct  and  explicit. 

lEA.  Note.— For  other  cases,  see  Attachment, 
Dec.  Di«.  I  246.*] 

Department  1.  Appeal  from  Saperlor  Court, 
I/incoln  County;  O.  R.  Holcomb,  Judge. 

Action  by  Charles  Watson  against  James 
Shelton.  From  an  order  dissolving  an  at- 
tactamec^  plaintiff  appeals  Affirmed. 

Merrltt,  Oswald  &  Merrltt,  for  appellant 

PER  CURIAM.  This  Is  an  appeal  from 
an  order  dlssolTlng  an  attachment  The  affl- 
daTit  for  attadunent,  after  stating  the  for- 
mal matters  required  In  such  cases,  and  par- 
ticularly describing  certain  real  property, 
alleged  the  ground  of  attachmmt  as  follows ; 
"Which  said  real  estate  the  defendant  la 
about  to  convert  Into  money  for  the  purpose 
of  placing  It  beyontt  the  reach  of  his  cred- 
itors.** The  affidavit  in  support  of  the  mo- 
tion to  dissolve  the  attachment  averred, 
among  other  things:  "That  [the  deftedant] 
has  at  no  time  attempted  to  sell  any  of  his 


property  for  the  purpose  lAactng  tt  be- 
yond the  reach  of  his  creditors,  or  at  all; 
that  he  has  at  all  times  desired  his  creditors 
to  receive  the  full  amount  to  which  they  are 
entitled,"  etc.  A  counter  affidavit  filed  by 
the  appellant  averred  that  on  the  17th  day  of 
November,  1908  (the  attachment  Issued  two 
days  later),  the  respondent  "had  a  ^tatlve 
agreement  or  contract,  to  sell  the  proper^ 
upon  which  the  attachment  was  levied,"  etc. 
Based  on  the  foregoing  affidavits,  the  con- 
tention of  the  appellant  Is  that  the  respond- 
ent did  not  deny  that  he  was  about  to  con- 
vert bis  real  property  Into  money.  We  can- 
not agree  with  this  contention.  While  the 
respondent  did  not  In  ^press  terms  con- 
trovert the  averments  of  the  attachment  affi- 
davit, lie  did  deny  that  he  at  any  time  at^ 
tempted  to  sell  any  of  bis  property,  and  we 
fall  to  see  how  a  person  can  convert  real 
property  Into  money  except  through  the  medi- 
um of  a  sale. 

In  our  oplnlim  tbere  was  a  direct  and  ex- 
plicit denial  of  the  ground  of  attachment  set 
forth  In  the  original  affidavit,  and  the  court 
committed  no  error  In  the  ruling  cnnplalii- 
ed  of. 

The  order  discharging  the  attadunent  la 
th«'efore  affirmed. 


(H  Wasb.  MS) 
NORTHERN  MEROANTII/E  CO.  v. 
SOHULTZ. 

(Sopreme  Court  of  Washington.  Dec.  17. 1008.) 

1.  SaUBB  (i  153*)— DKUVKBT— AOCEPTAHCK. 

At  the  time  oC  the  sale  of  cedar  p<^es, 
they  were  plied  on  a  rivsr  bank,  and  the  pur- 
chaser's agent  marked  eadi  pole,  and  stated 
that  he  would  thereafter  send  a  barge,  and  th« 
seller  agreed  to  load  them  on  the  barge.  Held, 
that  the  poles  were  delivered  and  acceptedt  and 
that  delivery  was  not  postponed  until  tlie  load- 
ing upon  the  barge. 

[Ed.  Note.— For  other  cases,  sse  Bales,  Omt 
Dfg.  I  »72;  Deb  Dig.  I  1B8.»] 

2.  Saubs  (81  13S,  166*)  —  FEBroauANOB  or 

Contract. 

A  contract  to  sell  cedar  notes  is  not  affected 
by  the  fact  that  some  oi  the  poles  were  cut 
from  dead  trees,  which  would  onlv  affect  the 
price,  or  by  the  fact  that  the  seller  had  not 
made  floai  proof  on  his  homestead  from  which 
some  of  the  poles  were  cut 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  IS  330^  891-400;  Dea  Dig.  f 1 135,  ld6L*] 

Department  1.  Appeal  from  Snp«lor  Oonrt, 
8tev«is  County ;  D.  C.  Carey.  Judge. 

Action  by  the  Northern  Mercantile  Compa- 
ny against  Prank  Schultz.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Alva  8.  Sherlodt  and  Judaon  ft  Rochford, 
for  ai^llant  W.  H.  Jackeon  and  8.  Donff- 
las,  for  respondent 

MOBBIS,  J.  Appellant  brought  this  ac- 
tion to  recover  $241.61  due  upon  merchandise 
sales  between  June  19  and  November  1,  190T. 
Respondent,  answering,  admitted  the  pnr- 
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ebBM  of  the  merefaandlM,  the  nine  as  al- 
leged, aad  that  be  had  not  palA  for  eame, 
and  Isy  way  of  connterdalm  est  forth  tha^  on 
Jane  4,  1007,  he  sold  appellant  876  cedar 
poles  for  the  snm  of  fS18,  and  tiiat  It  was 
then  agreed  that  all  merchandise  pnrchased 
hf  him  from  appellant  should  be  credited 
npon  the  pnrdiase  inlce  <rf  the  pedes,  and 
demanded  judgment  The  r^ly  contested 
this  counterclaim  and.  npon  the  Issues  thus 
j<dned,  trial  was  had  to  ibe  court  Findings 
and  conclusions  were  hamted  down,  snstain- 
Ing  the  coun^tdalm  and  awarding  respond* 
ent  ]u^;ment  In  the  snm  ci  $67039,  from 
which  this  appeal  Is  taken. 

TtM  only  questloiv  Invc^Ted  In  the  appeal 
18:  Did  the  appellant  purchase  and  accept 
dellTery  of  the  cedar  poles?  The  court  be- 
low so  found,  and  a  reading  of  the  record  es- 
tablishes the  correctness  of  such  a  finding. 
At  Uie  time  of  the  sale,  the  poles  were  on  the 
river  banl^  and  the  agent  of  the  anwllant, 
with  a  piece  of  lomberman^  ehalk,  marked 
each  pole  across  the  end,  and  stated  he  wooid 
thereafter  send  a  barg^  and  respcndent 
agreed  te  load  them  npon  the  barge.  This 
would  be  an  accq[»taDce  and  dellTery.  and 
did  not  mean  that  delivery  was  postponed  un- 
til the  loading  upon  the  barge.  The  marking 
of  the  poles  was  a  dear  expression  of  In- 
tent to  ezerdse  ownmAlp.  It  ma  an  exer^ 
dse  of  dominion  over  tiie  pides,  and  mani- 
fested an  acceptance  and  Intention  to  claim 
them  as  the  pedes  of  qqiwUant  Paclflc 
Lounge  Oo.  v.  Sudebedc.  IS  Wash.  46 
Paa  892;  Williams  r.  Klnamlre.  28  Wzth. 
89S.  63  Pac  584. 

The  fact  that  some  of  the  poles  were  cut 
from  dead  trees  did  not  affect  the  sale,  but 
<mly  the  price  to  be  paid  for  sudi  poles.  Nei- 
ther is  It  material  here  that  respcmdent  had 
not  made  final  proof  upon  his  homestead 
dalm,  from  which  some  of  the  pedes  ml^t 
have  been  cut 

Judgment  affirmed. 

RUDKIN.  C.  J.,  and  GO  SB,  OHADWIGE, 
and  FULLERTON,  JJ.,  concur. 


(K  Wash,  ten 

McBVOT  et  ox.  v.  TAYLOR  rt  ax. 
(Sapreme  Court  of  WaabloKton.  Dec.  16, 1909.) 

1.  Waters  and  Watbb  GouBaxs  (|  42*)  — 
RiPABiAN  Owners— Rights. 

Each  rlpariao  owner  is  oititled  to  a  rea- 
sonable use  of  the  waters  as  an  Incident  to  Us 
ownership ;  his  right  to  bs  consistent  with  the 
rights  of  the  others. 

_jEd.  Note. — For  other  casea,  see  Waters  and 
Water  Courses,  Cent  Dig.  {J  33,  84;  Dec.  Dig. 
|42.»] 

2.  Watcbs  and  Wates  Coubsxs  a  43*)— Rj- 
PABiAN  OwHBBs— Rights. 

The  owner  of  7%  acres  of  land  npon  which 
springs  arose  forming  a  pond,  the  watera  of 
which  flowed  across  the  property  of  another,  had 
a  right  to  permit  his  stock,  consistiDg  of  as 


many  as  6  cows  and  6  or  7  horses,  and  his 
geese,  to  the  number  of  about  20,  to  drink  from 
the  pond  and  to  go  into  it  though  a  pollution 
of  the  water  resulted ;  inch  use  not  being  un- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {        Dec.  Dig.  S 

3.  Watebs  ahd  Watbb  Coubssb  H  89*)— Bi- 

FABIAH  OWKEBS— RiQHTS. 

Where  the  water  from  a  spring  rising  on 
an  owner^i  land  did  not  in  its  natural  state 
flow  onto  the  land  of  another,  bat  had  been  di- 
verted so  as  to  do  so,  the  other,  being  a  non- 
riparian  owner,  conld  not  enjoin  an  alleged  un- 
reasonable use  of  the  water  by  the  owner  of  the 
land  ujfoa  which  the  spring  was  sltoated,  who  - 
was  a  prior  riparian  proprietor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  pig.  {  SI ;  Dec.  Dig.  I 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Thos.  H. 
Brraits,  Judge. 

Action  by  Charles  H.  McBvoy  and  wife 
against  Andrew  Taylor  and  wife.  Decree  fpr 
plaintiffs,  and  defendante  appeal.  Reversed 
and  dismissed. 

Dnnphy,  Bvans    Garrecht,  for  appellants. 

MORRIS,  J.  Appellants  own  a  small  tract 
of  land  on  the  outakirtB  of  Walla  Walla. 
Springs  of  water  rise  npon  the  land,  and  the 
waters  therefrom  form  a  small  pond  about 
20  feet  In  width  and  40  feet  in  length.  From 
this  pond  tlw  water  flows  in  a  small  stream 
down  upon  and  across  respondents'  prop- 
erty. The  actl<m  was  brought,  all^^g  the 
pollution  ot  the  water  by  appellanta  In  per- 
mitting their  horses,  cattle,  and  geese  to  use 
tiie  pond  80  as  to  befoul  ite  waten  and  rai- 
der Us  use  unfit  for  respondents.  The  action 
resulted  in  the  court  enjoining  the  appti- 
lante  from  permitting  their  horses,  cattle, 
or  geese  from  entering  into  and  cormptlng 
the  wator,  so  as  to  prevent  ite  flow  in  ite 
natural  purity,  commanded  than  to  clean 
out  the  spring,  restoring  it  to  Ite  natural 
condition,  and  to  ronove  a  hogpoi  situate 
near  the  head  of  one  of  the  springs,  whlcdi 
last  spring,  however,  did  not  empty  ite  wa- 
ter Into  the  pond.  From  the  decree  so  en- 
tered, defendante  have  appealed. 

Respondente  have  not  appeared  In  this 
court,  so  that  we  have  not  the  benefit  of  a 
brief  in  their  bcAiaU.  The  only  question  in- 
volved in  the  appeal  is  the  gfflieral  one  In- 
volved in  the  decree.  The  parties  being  rljM- 
rian  owners,  their  respective  rlghte  to  the 
use  of  the  water  are  to  be  determined  1^ 
their  rlghte  as  such  riparian  owners.  These 
righto  are  now  well  estebllabed.  Each  ripa- 
rian ovraer  is  utltled  to  a  reascmable  use 
of  the  waters  as  an  incident  to  his  owner- 
ship, and,  as  all  owners  up<m  the  same  stream 
have  the  same  right  of  reasonable  use,  the 
use  of  each  must  be  conslst^t  with  the  rlghte 
of  others,  and  the  right  of  each  is  qualifitid 
by  the  rigbte  of  others.    We  are  speaking 
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Qow  of  rights  common  and  incidental  to 
rtparlaa  ownership,  without  regard  to,  and 
unaffected  by,  any  modification  of  grant,  pre- 
scription, or  prior  appropriation,  which  oft- 
times  enters  iato  and  largely  determines  the 
use  of  water  by  riparian  owners.  In  cases 
of  this  character,  the  question  to  be  deter- 
mined largely  Is:  What  Is  a  reasonable  use, 
and  la  -the  diminution  and  pollution  of  the 
stream  other  and  beyond  the  rights  accord- 
ed under  a  reasonable  use?  If  the  upper 
owner  goes  beyond  tbis  reasonable  use  and 
damages  the  lower  owner,  then  be  must  an- 
swer Id  damages  or  have  his  unreasonable 
use  enjoined;  but,  if  his  proper  and  rea- 
sonable use  causes  damage  to  the  lower  own- 
er, such  damage  flowing  from  the  proper 
use  of  a  natural  right  is  damnum  absque  in- 
juria. 

Having  determined  the  character  ot  per- 
mlasWe  use  of  the  water  by  the  upper  own- 
er, we  will  examine  the  evidence  to  ascer- 
tain whether  or  no  appellants'  use  extend- 
ed beyond  their  rights.  The  tract  of  land 
owned  by  appellants  comprises  7^  acres. 
The  spring  and  pond  are  inclosed,  with  about 
one-tblrd  of  an  acre,  by  a  fence  with  an  open 
gateway.  Appellants  at  the  time  of  the 
trial  below  owned  three  horses,  two  cows, 
and  five  geese.  Th^  bad  at  different  times 
had  as  many  as  six  cows  and  six  or  seven 
horses,  and  for  about  four  montbs  In  the 
year  they  have  as  many  as  twenty  geese; 
the  Increase  being  goslings  which  are  sold 
each  year  In  the  falL  The  cows  and  geese 
roam  aronnd  in  the  pasture  land  ontstde 
the  spring  indoraie.  The  cows  come  down 
through  the  open  gateway  to  the  pond  to 
drink,  and  the  geese  at  times  swim  upon  its 
snrface.  The  horses  are  also  watered  there. 
After  leaving  appellants'  tract,  the  water 
flows  about  800  feet,  when  it  reaches  the 
point  where  respondents  take  It  using  it  for 
the  laundry  and  bathroom,  but  not  for  drink- 
ing or  culinary  purposes.  Respondents  and 
witnesses  testify  to  seeing  the  horses,  cows, 
and  geese  in  the  pond ;  that  the  pond  some- 
times has  what  they  describe  as  a  "green 
scam"  on  Its  surface,  and  leaves  and  feath- 
ers float  upon  It;  that  the  water  when  it 
reaches  them  has  a  bad  odor,  and  In  their 
i^Inlon  is  unfit  for  domestic  us&  Other  wit- 
nesses for  appellants  testify  to  drinking  the 
water  at  the  point  of  respondents  taldng, 
and  finding  it  sweet  and  clear;  others  that 
the  spring  and  pond  were  clean. 

It  cannot  be  gathered  from  all  the  evi- 
dence of  respondents  but  that  the  use  of  the 
spring  and  pond  by  appellantB  was  a  nstnral 
U8&  They  bad  the  r^ht  to  use  the  sjirlug 
and  pond  to  water  their  cattle  or  tar  their 
geese  to  swim  upon,  and  the  pollution  of  the 
water,  being  a  nataral  inddoit  to  a  proper 
and  reasonable  use,  cannot  be  restrained  nor 
prevented.  Qould  v.  Hudson  River  R.  Go., 
e  N.  T.  522,  652.  In  the  case  of  Helfrlch  v. 
CantoDsvlUe  Water  Ckh,  74  Md.  269,  22  Ati. 


72,  IS  L.  B.  A.  U7,  28  Am.  St  Rep.  246.  a 
case  similar  in  many  respects  to  the  case 
before  us,  the  court  dlscusslcg  the  rights 
of  the  parties,  says:  "We  must  confess  that 
the  rlgbt  of  a  man  to  cultivate  his  own  fields, 
and  to  pasture  his  cattle  on  his  own  land,  is 
of  an  original  and  primary  character,  end 
that  it  would  be  oppressive  to  interfere  with 
the  free  exercise  of  it  except  under  a  necee- 
sity  caused  hy  grave  public  considerations. 
The  washings  from  cultivated  fields  might 
and  probably  would,  carry  soil  and  manure 
into  streams  of  water,  and  make  them  mud- 
dy and  impure;  and  so  the  habits  of  cattle, 
according  to  their  natural  instincts,  would 
lead  tbem  to  stand  In  the  water  and  befoul 
the  stream ;  but  nevertheless,  the  owners  of 
the  land  must  not  lose  the  beneficial  use  of 
it  The  Inconveniences  which  arise  from  the 
pollution  of  the  water  by  these  causes  must 
be  home  by  those  who  suffer  from  th^n. 
•  •  •  So  far  as  we  can  see  from  the  rec- 
ord, there  was  nothing  unreasonable  or  un- 
usual in  the  way  in  which  the  cattle  were 
pastured  In  this  lot  If  Helfrlch  had  wanton- 
ly or  recklessly  befouled  the  water  of  the 
stream,  or  had  harassed  the  water  com- 
pany or  injured  Its  business  by  an  immod- 
erate and  excessive  exercise  oi  his  acknowl- 
edged rights,  he  would  justly  have  been  re- 
sponsible for  his  conduct;  hut  nothing  of 
this  kind  can  be  Justly  attributed  to  him. 
He  seems  to  have  used  bis  pasture  as  all 
men,  time  out  of  mind,  have  done  in  like 
cases.  We  are  not  unmindful  of  tbe  vast 
number  of  cases  where  persons  have  bem 
enjoined  from  committing  nnlsances  on  run- 
ulng  streams,  and  from  d^KisItlng  or  per* 
tnlttlng  to  be  deposited  in  them  noxious,  dele- 
terious, or  unwholesome  matter,  and  from  any 
unlawful  or  unreasonable  thing  which  im- 
pairs the  legitimate  use  of  the  water  by  ripa- 
rian owners.  Nor  have  we  overlooked  the 
numerous  cases  where  It  has  been  held  that 
certain  kinds  of  manufacturing  establish- 
ments  have  Infrtnged  the  vested  rights  of 
such  owners.  Our  opinion  is  placed  on  the 
distinct  ground  that  Helfrlch  was  using  his 
pasture  lot  In  a  reasonable  manner,  and  that 
he  bad  a  right  so  to  use  It"  A  like  conclu- 
sion Is  reached  In  People  t.  Hnlbert,  X31 
Mich.  166,  81  N.  W.  211.  64  L  a  A.  266^ 
100  Am.  St  688,  where  tbe  court  re- 
views many  authorities,  h(ddlng  tbe  ordinary 
use  of  the  water  for  tbe  home  and  cattle  la 
a  reasonable  use,  and  hence  a  permi salve  nsa 
In  Hazeltlne  v.  Case,  46  Wis.  391,  1  N.  W. 
06,  32  Am.  Bep.  716,  it  was  held  that  the 
keeping  of  hogs  Inclosed  In  a  yard  npon  a 
small  running  stream  was  a  reasonable  nae^ 
even  though  the  hogs  so  befouled  the  stream 
that  the  lower  proprietor  could  not  use  the 
water  for  culinary  purposes.  See^  also,  Gkinld 
on  Waters,  ||  206,  866. 

We  therefore  bold  that  app^lanta*  use  of 
the  spring  and  pond  was  a  natural  and  rea- 
sonaMe  use^  and  that  it  cannot  be  enjtdned. 


Digitized  by  Google 


WaalL) 


NORTH  COAST  &¥.  CO.  t.  HB»S. 


863 


The  Bprtng  whicb  did  not  flow  Into  the  pond, 
bat  was  likewise  affected  by  the  decree  of 
the  court,  was  riparian  to  appellants  lands, 
bat  not  to  respondents';  }t  being  shown  tbat 
In  Its  natural  state  the  water  from  It  flowed 
Into  Garrison  creek,  and  could  not  reach  re- 
Bpondents'  lot  unless  Interested,  piped,  and 
thus  diverted,  which  respondents  did  about 
two  years  ago ;  while  appellants'  use  which 
was  enjoined  had  been  for  12  years.  Re- 
spondents, being  nonriparlan  proprietors, 
could  not  enjoin  the  use  against  a  prior  ripa- 
rlffn  proprietor.  When  respondents  appro- 
priated this  watw,  they  appropriated  what 
then  existed,  and  no  cause  of  action  is  open 
to  them  to  change  rights  acquired  by  a  pri- 
or lawful  use.  Conrad  t.  Arrowhead  Hot 
Springs  Hotel  Co.,  108  Gal.  S99.  87  Paa  386. 

We  therefore  hold  the  injunction  was  im- 
properly issaed,  and  tbe  Judgment  Is  lerera- 
ed,  and  the  action  will  be  dlrnnlsawd. 

RUDKIN,  a  J.,  and  OOSB  and  OBU>- 
WICK,  JJ^  CMunir. 


(U  Wash.  3S&) 
NORTH  COAST  RX.  CO.  T.  BBSS  «t  aL 

(Snpreme  Oonrt  of  Wartilngton.  Dec  14, 1900.) 

1.  ElfXNENT  DOICAIB  (|  177*)— LiEK  Cl^IM- 

Under  Ballloger'fl  Ann.  Codes  ft  SL  S  S638 
(Perce's  Code,  fi  5103),  which  provides  that  in 
condemnation  proceedings  notice  shall  be  served 
on  the  owner,  tnctimbnuQcer,  tenant,  or  person 
otherwise  interasted  to  property  sought  to  be  ap- 
propriated, a  mortgagee,  m  Hen  claimant,  and  a 
municipality  whicb  had  a  claim  of  an  assessment 
for  street  paving  were  proper  parties  to  a  pro- 
ceeding by  a  railway  company  to  condemn  prop- 
erty for  railway  purposes. 

[Ed.  Note.— For  other  cbms,  see  Eminent  Do- 
main, Cent.  Dig.  I  478;  Dec  Dig.  f  177.*1 


itself,  and  a  mortgagee,  a  lien  claimant,  and  a 
municipality  which  bad  a  claim  of  an  assessment 
for  street  paving  had  the  same  claim  upon  this 
fund  for  the  satisfaction  of  their  claims  as  they 
bad  against  tbe  land,  notwitbstaadina  that  th^r 
claim  of  record  was  against  the  land. 

tEd.  Note.— For  other  cases,  see  Ehnlnent  Do- 
main, Cent.  Dig.  IS  426,  431;  Dec  Dig.  {  158.*] 

4.  Eminent  Doiuin  ({  158*)  —  Liexobs  — 
"Claimants." 

Under  Ballinger's  Ann.  Codes  ft  St.  S  5644 
(Pierce's  Code,  8  5100),  providing  that  persons 
and  corporations  claimine  money  paid  into  court 
in  condemnation  proceedings  may  apply  to  the 
court  therefor,  ana  tbe  court  may  order  payment 
to  the  claimant,  or  require  an  action  to  be 
brongbt  to  determine  conflicting  claims,  a  mort- 
gagee, a  Hen  daimant,  and  a  municipality,  hav- 
ing a  claim  on  an  aasessinent  for  street  paving, 
were  "claimants"  against  the  money  paid  into 
court  by  the  zallway  company  la  the  condemns^ 
Uon  salt. 

[Ed.  Note.-^r  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  438.  481 ;  Dec.  Dig.  S  1&&* 
For  other  d^nitiouL  see  Words  and  Pbrsses, 
vol.  2,  pp.  12U.  isiaT 

5.  EviNENT  Don Aiif  (1 158*)— LmroBS— RlOHT 
TO  AwABD— Equitable  Riodt. 

Tbe  right  of  a  mortgagee,  a  lien  claimant, 
and  a  municipality,  having  a  claim  of  an  assess- 
ment for  street  paving,  to  have  their  claims  sat- 
isfied from  a  sum  of  money  whicb  had  been  paid 
into  court  In  condemnation  proceedings,  and 
which  was  determined  to  be  the  full  value  of  the 
land  taken,  is  an  equitable  one  and  needs  no 
statutory  authority  for  its  ezerdse  and  enforce- 
ment, Irrespective  of  whether  they  were  parties 
to  the  condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  IS  426,  431 ;  Dec.  Dig.  8  158.*] 

6.  EuiWBiTT  Domain  (|  158*)— Award— Rioht 
TO  Havb  Applied  to  liONS  —  Equitable 
Rioirr. 

Where  a  railway  company  had  paid  Into 
court  a  sum  of  money  adjudged  in  condemnation 
proceedings  to  be  the  full  value  of  tbe  land,  it 
had  an  equitable  right  to  be  protected  against 
liens  upon  tbe  land,  notwithstanding  tbat  after 
its  payment  into  court  It  bad  no  legal  right  or 
interest  in  tbe  money,  or  that,  having  failed  to 
make  the  lienors  defendants  in  tbe  appropriation 
proceedings,  at  law  it  conld  not  defend  as  against 
their  true  liens. 

lEd.  Note.— For  other  eases,  see  Eminent  Do* 
main,  Cent.  Dig.  |  428;  Dec.  Dig.  1 158.*] 

7.  Eminent  Domain  (|  158*)  — Awasd  — Dis- 
posal OP— POWEB  OP  COUBT— FKOTSCTIOH  OP 

Pabtibb  Intebestbo. 

Plaintiff  brought  suit  to  condemn  certain 
real  estate  for  railway  purposes  and  made  the 
owners  and  lessees  defendants.  Judgment  was 
rendered  awarding  iKtth  defendants  a  certain 
sum,  which  was  paid  into  court  by  plaintiff. 
The  court  made  an  order  reciting  tbat.  It  appear- 
ing that  liens  exist  against  the  property,  the 
money  should  not  be  distributed  by  the  cleric  un- 
til tbe  further  order  of  tbe  court.  Later  an  or- 
der was  made  for  the  payment  of  the  money  to 
defendants.  The  plaintiff  filed  a  petition  recit- 
ing that  the  land  was  incumbered  by  a  mortgage, 
a  materialman's  lien,  and  an  assessment  for  pav- 
ing a  street,  a  copy  of  which  was  served  upon' 
the  respective  lienors,  and  it  prayed  that  the 
money  be  returned  by  defendants  to  the  court, 
and  that  the  defendants  and  the  lienors  should 
show  cause  why  the  Judgment  should  not  be 
used  to  satisfy  and  release  the  Incombrancea. 
An  order  to  show  cause  issued,  but  later  it  was 
vacated  and  the  petition  dismissed.  Held,  that 
the  court  erred  in  directing  payment  of  the 
award  to  the  owner,  and  also  in  vacating  tbe 

•For  sthsr  easM  •••  mbm  topie  aad  seotlan  NUMBBa  in  Dm.  ft  Am.  Digs.  1807  to  data,  A  RiVOTtsr  Xb««hs 


158*1— Lien  Claim- 
!  Pabtibs- Rehe- 


2.  IEminent  Domain 

ANTS  —  FATLUBE  to 

DiEa  roB. 

Under  Ballinger's  Ann.  Codes  ft  St  S  5644 
(Pierce's  Code,  {  5100),  which  provides  that  any 
person  or  corporation  claiming  to  be  entitled  to 
any  money  paid  into  court  in  condemnation  pro- 
ceedings may  apply  to  the  court  therefor,  which, 
upon  being  satisfied  of  the  correctness  of  the 
claim,  may  order  payment  to  the  claimant,  or 
require  the  bringing  of  an  action  in  which  con- 
flictbig  claims  may  be  determined,  where  a  rail- 
way company  In  a  condemnation  suit  failed  to 
maRC  a  mortgagee,  a  lien  claimant,  and  a  mu- 
nicipality, which  had  a  claim  of  an  assessment 
for  street  paving,  defendants  in  the  suit,  they 
could  voluntarily  submit  themselves  and  claims 
to  the  jurisdiction  of  the  court  and  have  their 
claims  against  tbe  property  adjusted  in  tbat  pro- 
ceeding, or,  in  case  of  a  contest  by  the  owner, 
have  the  payment  to  the  owner  withheld  oDtll 
in  some  proper  proceeding  the  claims  could  be 
established. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ||  420,  431;  Dec  Dig.  I  15&*] 

8.  Eminent  Domain  (|  158*)  —  Riqhtb  or 
Ijbnors— Against  Award. 

Where  a  tailway  company.  In  a  proceeding 
to  condemn  land  for  railway  purposes,  paid  into 
oourt  the  sum  adjudged  to  be  the  full  value  of 
the  land,  the  sum  so  paid  represented  the  laud 
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Older  to  abow  caoM  and  dlsmlBsing  the  petition 
Bsainst  him,  the  coart  to  remedy  Its  error  in  bo 
inr  as  it  coald,  and  it  ahould  faave  directed  the 
repayment  of  the  money  into  court,  to  await  the 
final  decree  on  the  equities  of  the  Tarious  par- 
ti«B,  and,  thoneh  it  could  not  compel  the  lien 
daimanta  and  the  owner  to  contest  the  eqnitiee 
of  these  Tarions  liens  in  the  condemnation  pro- 
ceeding, its  equitable  powers  were  ample  to 
make  appropriate  orders  for  the  protection  of 
all  the  parties  known  to  have  an  interest  in  the 
fnnd  imder  its  control. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  42S;  Dec  Dig.  f  m*] 

8.  BMimENT  DOHAIIT  (8  155*)  —  AWABD— DlS- 
POBAL  OF— ObDBE  OW  CoUBT. 

It  was  not  error  to  direct  the  payment  of 
the  award  to  the  lessee,  his  interest  being  dis- 
tinct from  the  value  of  the  land,  aod  irrespec- 
tire  of  that  value  be  was  entitled  to  bis  damages 
for  the  disturbance  of  his  leasehold. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  421 ;  Dec  Dig.  |  155.*] 

D^artment  1.  Appeal  from  Superior  Court, 
Taklma  County ;  E.  B.  Preble,  Judge. 

ProceedtngB  by  the  North  Coast  Railway 
Company  against  Julia  Hess  and  A.  H.  Miller 
and  wife  nnd  others  to  coodemn  certain  prop- 
erty for  railway  purposes.  From  an  order 
vacating  an  order  to  show  cause  why  cer- 
tain payments  out  of  the  award  sbould  not 
be  returned  to  the  registry  of  the  court,  and 
dismissing  the  petition  therefor,  the  railway 
company  appeals.  Affirmed  aa  to  defendant 
Miller,  and  as  to  defendant  Hess  reversed 
and  remanded. 

Danson  &  'WUllami,  H.  X  SnlTely,  and 
Hamblen  A  Ollbert,  for  appellant  Bngl^art 
St  Ttlgg,  for  respondents. 

MORRIS,  J.  The  North  Coast  Railway 
Company  brought  suit  In  Yakimd.  county  to 
condemn  lot  6,  In  block  210,  of  the  original 
town  of  North  Taklma,  for  railway  purposes. 
In  this  suit  Julia  Hess,  as  owner,  and  A.  N. 
Miller  and  wife,  as  lessees,  were  made  de- 
fendants, and  on  December  21, 1908,  the  court 
rendered  Judgment  awarding  Julia  Hess,  as 
owner  of  the  lot  the  sum  of  $15,930.26,  and 
Miller  and  wife,  as  lessees,  the  sum  of  $521.74, 
which  sums  were  on  said  day  paid  into  court 
by  appellant.  On  the  same  day  the  court 
made  and  entered  Its  order,  reciting  that,  "It 
appearing  to  the  court  that  there  is  a  claim 
that  liens  exist  against  said  property.  It  Is 
therefore  ordered  that  said  money  be  not  dis- 
tributed by  the  clerk  of  this  court  until  the 
further  order  of  this  court"  On  December 
29th  the  court  made  an  order,  directing  the 
payment  of  the  money  to  respondents  Hess  and 
Miller,  and  upon  such  order  the  money  was 
withdrawn  from  the  registry  of  the  court  On 
January  8th  the  appellant  filed  a  petition,  re- 
citing that  the  lot  wa^  Incumbered  by  a  mort- 
gage of  $2,500,  wholly  unpaid  and  not  yet  due, 
by  a  materialman's  lien  In  the  sum  of  $1,914.26, 
and  an  assessment  for  paving  of  the  street  In 
front  In  the  sum  of  $585.  A  copy  of  this 
petition  was  served  <m  the  respective  lienors, 


and  It  prayed  that  the  money  withdrawn  by 
Hees  and  Miller  be  returned  to  the  r^^iatrr 
of  the  conrt  and  that  a  time  be  fixed  In 
which  the  original  defendants  and  the  lienor* 
referred  to  in  the  petition  ahould  appear  in 
court  and  show  cause  why  the  Judgment 
ahould  not  be  used  in  the  satisfaction  and  re- 
lease of  the  respective  incumbrances.  A 
ahow-cauae  order  was  Issued,  returnable  reb- 
mary  16th,  on  which  day  the  court  made  and 
entered  an  order  vacating  the  show-canse  or- 
der and  dismissing  the  petition,  from  which 
order  so  made  and  entered,  "and  from  eacb 
and  every  order  made  by  said  court"  the  rail- 
way company  has  appealed,  assigning  aa  er- 
ror the  order  of  December  28th  directing  the 
payment  to  Hess  and  Miller,  the  refusal  to 
grant  the  relief  as  prayed  for  in  the  petition 
of  Januarr  8th,  and  the  vacating  of  the  show- 
canse  order,  and  dhunlsaal  of  the  jKtltlon. 

Under  onr  eminent  domain  law.  the  mort- 
gagee, the  Hen  claimant  and  the  city  of  Nortb 
Taklma  were  proper  parties  to  the  condem- 
nation suit;  the  statute  (section  5638,  Bal- 
llnger's  Ana  Codes  &  St  [Pierce's  Code,  i 
6103])  providing  that  notice  shall  be  served 
on  the  owner.  Incumbrancer,  tenant  or  per- 
son otherwise  interested  in  the  property 
sought  to  be  appropriated.  It  is  further  pro- 
vided (section  6644,  Balllnger'a  Ann,  Codes 
&  St  [Pierce's  Code,  fi  5109])  that  any  per- 
son or  coiporatI<»i  dalming  to  t>e  entitled 
to  any  money  paid  Into  court  in  the  condem- 
nation proceedings  may  apply  -to  the  court 
therefor,  and  the  court  upon  being  satisfied 
of  the  correctness  of  the  claim,  has  power  to 
make  an  order  directing  tli^  payment  to  tiie 
claimant  ot,  if  In  the  conrf  s  Judgment  it  be 
necessary.  It  may  require  the  brii^ing  of  an 
action  in  wblcb  conflicting  claims  might  be 
detarmlned.  Whai  .therefore  tiie  railway 
company  flaOed  to  make  the  mortgagee,  the 
lien  dalmant  and  the  city  defendants,  the 
right  was  olVered  tbem  to  Toluntarlly  mbndt 
themeelves  and  claims  to  the  Jnrladictlon  of 
the  court  and  have  their  claims  against  the 
property  adjusted  in  that  proceeding,  or.  In 
case  t3t  a  contest  by  the  owner,  have  the  pay- 
ment to  the  owner  withheld  tmtn  bi  some 
proper  proceeding  the  claims  could  be  estab- 
lished. Neither  of  these  provlsloDB  of  the 
statute  having  been  compiled  with,  th^r  liens 
against  the  property  were  in  no  wise  affected 
in  the  eminent  domain  proceedings,  and,  al- 
though the  Judgment  has  determined  the  full 
value  of  the  property,  it  Is  still  subjected  to 
these  various  liens  to  the  same  extent  as  be- 
fore the  commencement  of  the  appropriation 
suit  The  full  value  of  the  property  was  fix- 
ed at  $15,930.26.  The  aggregate  of  these  liens 
Is  $4,909.20.  The  railway  company  then,  hav- 
ing paid  the  full  value  of  the  property,  must 
unless  it  can  l>e  protected  in  the  present  pro- 
ceedings, pay  an  additional  sum  of  $4,999.26^ 
or  such  low  sum  as  It  may  be  determined  is 
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tlie  tnie  ralae  tbeae  liens,  btfore  It  can 
obtain  an  onin cumbered  title  to  the  property 
appropriated,  a  payment  against  wblch  eq- 
alty  and  good  conscience  tvrait  Wben  the 
railway  company  paid  Into  court  tba  som  d«- 
termlned  by  the  Judgment  to  be  the  fnll  value 
of  the  land  to  be  taken,  the  snm  so  paid  repn»- 
Knted  the  land  Itself,  and  these  varlona  lien- 
ors had  the  some  claim  upon  this  fund  for 
the  satlsfoctlon  of  their  claims  as  they  had 
against  the  land  Itself,  notwithstanding  the 
tact  that  their  claim  of  record  was  only 
against  the  land.  Omaha  Bridge  &  Terminal 
Ca  T.  Beed,  68  Neb.  pi4,  96  N.  W.  276;  Gala- 
met  River  Ry.  Ca  v.  Brown,  136  111.  322,  26 
N.  B.  BOl,  12  L.  R.  A.  84;  Watson  v.  New 
Xorlc  Central  E.  Co.,  4T  N.  T.  162;  Utter  v. 
Richmond,  112  N.  T.  610,  20  N.  B.  654.  They 
were  th««fore  among  the  persona  described 
In  the  statute  aa  clalmanta  against  the 
moneiy  paid  Into  court  by  the  railway  com- 
pany, and,  while  this  right  exists  here  by 
virtue  of  the  statute,  It  Is  the  rule,  supported 
by  the  great  we^ht  of  authority,  that  the 
right  la  an  equitable  one  and  needs  no  atat- 
utory  authority  for  Its  exercise  and  enforce- 
ment, and  thla  Irrespective  of  whether  they 
were  or  were  not  made  parties  to  the  proceed- 
ings. Piatt  V.  Bright,  SI  N.  J.  ©5.  81 ;  Gray 
V.  Case.  SI  N.  J.  ISq.  426,  26  Atl.  805;  Phil. 
&  B.  R.  Co.  V.  Penn.  S.  ft  B.  Co.,  ISl  Pa. 
569,  25  Atl.  177;  South  Park  Com'rs  v.  Todd, 
112  111.  379;  Bank  of  Auburn  v.  Roberts,  44 
N.  T.  192. 

The  railway  company  has  the  some  oquI- 
toible  right  to  be  protected  by  this  fund,  aa 
against  the  lienors,  notwithstanding  that  aft- 
er Its  payment  Into  court  it  had  no  legal  right 
or  Interest  in  tbe  money.  Nor,  having  failed 
to  make  the  lienors  defendants  In  the  appro- 
priation proceedings,  could  It  In  law  defend 
as  against  their  true  llena.  Piatt  v.  Bright, 
supra;  PhU.  &  R.  R,  Co.  v.  Fenn.  3.  &  B.  Co., 
Bupra.  In  the  New  Jersey  case  It  Is  said: 
"But  though  such  are  the  relations  of  the 
complainant  and  the  railroad  company  at 
law.  It  Is  very  clear  that  the  latter,  having 
paid  the  full  value  of  the  land  and  damages 
without  deduction  for  or  regard  to  Incum- 
brances, has,  under  the  circumstances,  the 
right  In  equity  to  protection  as  against  the 
lien  of  the  mortgage."  In  the  Pennsylvania 
case  the  court  says:  "It  Is  admitted  that 
there  are  mortgages  and  Judgments  to  a  large 
amount  against  the  owner,  which  were  Hens 
upon  the  land  at  the  time  of  Its  appropria- 
tion, and  that  the  Hen  creditors  hare  a  claim 
upon  the  sum  awarded,  which  a  court  of  equi- 
ty on  their  motion  will  recognize  and  enforce; 
but  It  is  contended  by  tbe  owner  that  the 
appellant  has  no  standing  to  Invoke  the  aid 
of  the  court  In  behalf  of  tbe  creditors,  and 
that  the  order  applied  for  Is  not  necessary 
tor  Its  own  protection.  The  case  therefore  in- 
volves a  consideration  of  the  respective  rights 
of  the  owner,  the  appellant,  and  the  lien  cred- 
ItoriL  It  la  tha  undoubted  right  of  the  owner 


to  Instltate  and  maintain  proceedJngs  tor  the 
recovery  of  the  damages  resulting  from  the 
appropriation  of  Its  land,  and  to  have  the 
full  benefit  of  the  same,  These  damages  are 
the  tirlce  of  the  easemoit,  and  on  payment 
of  them  tiie  apRdlant  has  a  right  to  an  unin- 
cumbered title.  If  the  appellant  receives 
that  for  which  It  paid,  and  the  price  of  the 
easonent  la  passed  directly  to  the  owner,  the 
real  estate  security  of  the  lien  creditors  Is  hn- 
palred  to  that  amount  and  their  sole  reliance 
f&r  it  la  the  personal  responsibility  of  the 
owner.  If,  on  the  other  hand,  the  securlCy 
of  the  Uen  creditors  Is  not  affected  by  the 
condemnation  proceedings,  and  the  appellant 
has  paid  the  owner  without  notice  to  them. 
It  has  not  acquired  an  indefeatible  tlUe  to 
the  easement,  but  a  title  which  may  be  direct- 
ed by  a  sale  on  the  mortgage  or  Judgment 
llena.*' 

It  follows  then  that,  when  tbe  court  was 
apprised  of  the  existence  of  these  liens 
against  -ttie  lot  appropriated,  it  was  Its  duty 
to  protect  both  the  lien  claimants  by  seeing 
that  their  security  was  not  dlmlnlatied,  and 
the  railway  company  by  seeing  that  it  re- 
ceived that  which  it  had  paid  full  value  tor 
as  determined  by  the  courts  Judgment.  It 
was  the  further  duty  of  the  court  to  give  ef- 
fect and  sanctity  to  ita  own  judgment,  and 
make  it  speak  the  truth  in  awarding  the  sum 
established  by  it  as  the  full  value  of  the  land 
appropriated;  and  as  the  r^bts  of  the  lienors 
and  the  railway  company  needed  no  statutory 
recogoltlott,  but  rested  in  equity,  so  the  duty 
of  the  court  In  this  reflect  needed  no  statu- 
tory requirement,  but  likewise  rested  in  eq- 
uity. Bright  V.  Piatt,  S2  N.  J.  Eq.  363 ;  Crane 
V.  Gl^  of  Elizabeth.  36  N.  J.  Bq.  339.  In  the 
former  of  these  two  cases,  it  Is  said:  "It  is 
the  plain  right  of  the  company  to  have  this 
fund  withheld  from  the  mere  legal  owners 
until  the  claims  of  the  mortgages  are  extin- 
guished ;  It  is  the  plain  duty  of  the  mortga- 
gees to  see  that  the  fund  Is  not  paid  out  to 
tbe  appellants  without  on  assertion  of  their 
own  claims  upon  It ;  and  It  is  the  plain  duty 
of  the  court  to  dispose  of  the  fund  In  the 
same  manner  as  It  would  have  disposed  of  the 
land  for  which  the  fund  Is  substituted."  In 
the  latter  case  the  court  says:  "But  If,  In 
any  special  case,  this  owner  ought  not  In  eq- 
ul^  to  receive  the  fund,  the  Court  of  Chan- 
cery will  at  .the  Instance  of  any  Interested 
complainant  take  charge  of  Its  proper  dis- 
tribution." To  the  same  effect  Is  Piatt 
V.  Bright,  supra,  wherein  upon  this  point  It 
iB  said:  "But  the  power  to  make  such  dis- 
tribution Is  not  derived  from  the  statute 
alone.  It  arises  independently  of  it,  from  the 
necessities  of  the  administration  of  Justice 
and  Is  Inherent  in  this  court"  See,  also, 
Wooster  V.  Sugar  River  Valley  R.  B.  Ca,  57 
Wis.  311,  15  N.  W.  401. 

It  was  error,  then,  for  the  court  by  Its 
order  of  December  29th,  to  direct  the  pay- 
ment of  the  award  representing  the  value  of 
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tbe  land  to  respondent  Hess.  It  was  Uke- 
irise  error  to  Tacate  tbe  show-cause  order  and 
dismiss  the  appellant's  petition  as  against 
respondent  Hess.  Having  by  Its  order  direct- 
ed the  payment  of  this  award  to  the  wrong 
person.  In  the  light  of  the  equities  of  the 
situation,  it  was  the  duty  of  the  court  to  rem- 
edy Its  error  in  so  far  as  It  could,  and  Issue 
Its  farther  order  directing  the  repayment  of 
the  money  Into  the  registry  of  the  court, 
there  to  await  the  final  decree  of  tbe  equi- 
ties of  the  various  parties ;  and,  while  tbe 
murt  had  no  power  to  compel  the  Uea  claim- 
ants and  tbe  owner  to  contest  the  equities  of 
these  various  liens  in  this  proceeding,  its 
equitable  powers  were  ample  to  make  appro- 
priate orders  for  the  protection  of  All  persons 
known  to  it  to  have  any  Interest  In  the  fund 
under  Its  control.  The  payment  to  respond- 
ent Miller  was  not  error,  as  his  lnt»-est  was 
separate  and  distinct  from  tbe  value  of  tbe 
land,  and  irrespective  ot  that  value  he  ms 
entitled  to  his  damageB  for  the  disturbance  of 
bis  leasehold. 

The  rulings  appealed  from  Are  reversed, 
except  as  they  affect  respondent  Miller,  as 
to  whom  they  are  affirmed.  The  remaining 
respondents,  save  Hess,  are  not  In  any  wise 
affected  by  this  ruling.  They  not  having  been 
parties  to  tbe  condemnation  suit,  nor  properly 
made  parties  by  appellant's  petition  and  its 
service  upon  them,  tbey  have  no  proper  place 
In  this  appeal. 

The  cause  is  remanded  for  such  further 
proceedings  as  may  be  In  accord  with  the 
views  herein  expressed. 

RDDEIN,  G.  J.,  and  FULLEBTON*  CHAD- 
WICK,  and  G08E,  JJ.,  amcar. 


(U  W«ab.  427) 

STONE  et  a!,  v.  INSURANCE  CO.  OF 
NORTH  AMERICA. 

(Soprenw  Court  of  Washington.'  Dec:  20, 
1909.) 

1.  PuAOZira  a  SSi*)  —  Ahswkb  —  Ivsumi- 

OIENCy. 

An  answer  reiterating  facts  appearing  on 
the  face  of  the  complaint,  and  challengiDg  tbeir 
legal  BulScieQcy  to  warrant  a  recovery,  is  prop- 
erly stricken  because  presenting  no  issue. 

[£^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S!  1002-1004 ;  Dee.  Dig.  {  S54.*] 

2.  Flradino  (I  259*)— Ammdmekts— Aixow- 

ANCE. 

It  is  not  error  to  refuse  to  allow  an  amend- 
ed answer  to  deny  all^ations  of  the  complaint 
expressly  adtnlttea  ia  the  original  answer,  un- 
less a  good  cause  for  the  change  Is  shown. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  78o ;  Dec.  Dig.  {  259.*] 

3.  iNBUttANCE  (§  146*)  —  CoNTBACra  — IwraN- 

TION. 

Tbe  intention  of  tbe  parties  to  a  contract  of 
Insnrance  must  be  gathered  from  the  contract  it- 
<ielf.  and  from  risu  excluded  as  well  as  from 
risks  included. 

{Eld.  Note.— For  other  cases,  tee  Insurance, 
Cent  Dig.  S  292 ;  Dec.  Dig.  {  146.*] 


4.  InsusAnoB  Q  178*}— Prajor— Coiotbuo- 

noN, 

A  policy  Insuring  for  a  specified  term 
against  damage  by  fire,  derailment  of  trains, 
perils  of  the  sea,  and  covering  shipments  by  rail 
within  the  United  States  andOanada,  and  ship- 
ments by  steamers  navigating  coastwise  and  In- 
land waters  of  the  United  States,  covers  a  ship- 
ment by  vessel  from  San  Francisco  to  Belling- 
ham  and  Seattle  lost  by  perils  of  the  sea  while 
tbe  ship  was  plying  coastwise  and  inland  wa- 
ters of  tbe  United  States,  tbough  It  Intended 
to  stop  at  the  foreign  port  of  Victoria. 

fEd.  Note.— For  other  eases,  see  locaranoa. 
Cent.  Dig.  H  37»-S88;  Dec  Dig.  1 17a*} 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Jeremiah  Neterer, 
Judge. 

Action  Iqr  Gl  A.  Stone  and  others,  copart- 
ners under  the  name  of  Sttme  &  Webster, 
against  the  Insurance  Company  of  North 
America.    From  a  Judgment  for  plalntUb, 

defendant  appeals.  Affirmed. 

Parrott  &  Grlswold,  for  appellant  New- 
man &  Howard,  for  respondents. 

RUDKIN,  C.  J.  This  was  an  action  on  an 
Insurance  policy  to  recover  the  value  of  cer- 
tain goods  lost  by  the  perils  of  the  sea.  So 
far  as  material  to  tbe  present  Inqalry,  the 
facts  are  as  follows:  On  tbe  24tta  day  of 
August,  1006,  the  defendant  Insured  the 
plaintiffs  to  the  amount  of  flO,000  on  all 
kinds  of  lawful  goods  and  mercbandlse.  con- 
sisting principally  of  electrical  appliances, 
apparatus,  and  sappllea  for  electric  roads, 
against  toss  or  damage  by  fire,  collision,  de- 
railment of  trains,  or  perils  of  the  sea  for 
the  term  of  one  year  from  August  19,  190G. 
In  general  terms  the  policy  covered  sblp* 
ments  by  rail  within  tbe  United  Slates  and 
Canada,  and  sbipments  by  steamers  navigat- 
ing coastwise  and  Inland  waters  of  the  Unit- 
ed States,  excluding  tbe  Great  Lakes.  E>x- 
port  goods  were  expressly  excluded  from  the 
policy,  and  the  Insurance  on  Imports  did  not 
attach  until  the  risks  assumed  by  tbe  marine 
undertakers  terminated.  During  the  life  of 
tbe  pulley  the  plaintiffs  shipped  certain  gas' 
and  electrical  appliances  and  supplies  of  the 
value  of  $843.11  from  tbe  port  of  San  Fran- 
cisco to  the  ports  of  Belllngham  and  Seattle 
by  the  steamship  Valencia,  which  sailed  from 
the  port  of  Saa  Francisco  on  or  about  Jan- 
uary 20,  1906.  The  Valencia  encountered  a 
storm  at  sea  while  off  and  before  entering 
the  Straits  of  Juan  De  Fuca,  was  driven 
against  tbe  rocks  at  or  near  Cape  Beale  on 
the  western  coast  of  Vancouver  Island,  and 
was  totally  lost  by  the  perils  of  the  sea,  to- 
gether with  her  cargo.  The  case  was  tried 
before  the  court  without  a  Jury,  and  from  a 
Judgment  In  favor  of  tbe  plaintiffs  this  ap- 
peal Is  prosecuted. 

Tbe  suOiciency  of  the  complaint  and  find- 
ings to  support  tbe  Judgment  Is  tbe  principal 
question  presented  by  the  appeal,  but  cer- 
tain tM-ellmlnary  questions  that  arose  during 


•Far  otlisr  oums  sm  aaau  togle  and  ■•eUon  NUHBBB  In  DM.  A  Am.  Digs.  U07  to  d«t%  *  Bqwrtn  ladssM 

Digitized  by  Google 


BSUN8TB1K  v.  PEOPLE. 


867 


the  progren  of  the  trial  call  for  a  passing 
iiotic&  The  first  answer  filed  In  the  cause 
denied  certain  aUegatlona  of  the  complaint, 
admitted  others,  and  set  forth  a  so-called 
affirmatlTe  defense;  This  answer  was  with- 
drawn by  stipulation  of  the  parties,  and  a 
second  answer  was  filed    The  second  an- 
swer admitted  certain  allegations  of  the  com- 
plaint, which  were  denied  in  the  first  answer 
and  set  forth  the  same  affirmative  defuse. 
The  affirms  tire  defense  was  stricken  on  mo- 
tion, and  leave  to  file  a  third  answo:  deny- 
ing certain  allegations  of  the  complaint  which 
were  expressly  admitted  In  the  second  an- 
swer was  refused.   TbeK  rulings  are  as- 
signed as  error.    The  so-called  affirmative 
detense  ivesented  no  Issue:    It  simply  re- 
iterated facta  already  appearing  on  the  face 
of  the  complaint,  and  challenged  their  legal 
sufficiency  to  warrant  a  recovery.  Nor  waa 
there  enar  in  the  refusal  of  the  court  to 
permit  the  filing  of  a  third  answer  for  the 
purpose  of  denying  certain  allegations  of  the 
complaint  which  had  theretofore  been  es- 
pready  admitted.   Amendments  are  always 
allowed  tat  furtherance  of  Justice,  but  most 
assuredly  a  court  is  not  bound  to  permit  a 
sworn  admission  to  he  convmied  Into  a 
sworn  denial,  unless  some  good  cause  for  the 
change  Is  shown.    No  sodi  showing  was 
made  bece.   On  the  contrary,  the  appellant 
inalated  upon  its  right  to  amend  as  a  mattra 
of  courafe   "As  a  general  rale,  a  party  win 
not  be  allowed  to  file  an  amendment  contra- 
dicting an  admission  made  In  his  ordinal 
pleadlnt^    If  it  be  proper  in  any  caae.  It 
must  be  upon  very  satisfactory  evidence  tiiat 
the  party  has  been  deceived  or  misled,  or 
that  his  pleading  was  put  In  under  a  (dear 
mistake  as  to  the  facts."   81  Gye.  422. 
Smith  V.  Bqultable  Mtg.  Co.,  74  Hun.  26,  26 
N.  T.  Supp.  180;  Balch  v.  Smith,  4  Wash. 
497,  80  Pac.  648. 

On  the  merits  of  the  case  the  appellant 
contends  that  the  lost  goods  were  not  in 
transit  by  steamrav  "navigating  coastwise 
and  inland  waters  of  the  United  States"  at 
tbe  time  of  their  loss,  and  were  ther^ore 
not  covered  by  the  policy.  The  basis  of 
this  contention  la  the  fact  that  the  Talenda 
Intended  to  stop  at  Vlc^la,  a  foreign  port, 
on  her  trip  from  San  Francisco  to  Belling- 
ham  and  Seattle,  and  was  therefore  not  a 
steamer  mtvigatlog  coastwise  and  inland 
waters  of  the  United  States.  This  conten- 
tion oannot  be  sustained.  The  intention  of 
tbe  parlies  to  the  ctmtract  of  Insurance  must 
be  gathered  from  the  contract  Itself,  from  the 
risks  excluded  as  well  as  from  the  risks  In- 
cluded. The  contract  expresaly  Included  ship- 
ments by  nil  within  the  limits  of  the  United 
States  and  Canada,  and  shipments  by  steam- 
era  navigating  coastwise  waters  of  the  United 
States.  The  trip  by  watw  from  San  Ftandsco 
to  Bdllngham  and  Seattle  Is  over  coastwise 
and  Inland  waters  of  the  United  States,  and 


is  aa  clearly  within  the  policy  and  within 
tbe  intention  of  the  parties  as  if  referred 
to  In  express  terms.  The  fact  that  the  ship 
Intended  to  stop  at  Victoria  en  route  Is  In 
our  opinion  ImmateriaL  Had  the  propeMy 
been  lost  while  in  the  harbor  at  Victoria  or 
after  the  ship  had  voluntarily  dejtarted  from 
the  coastwise  and  inland  waters  of  the 
United  Statra  a  different  question  would 
arise,  but  the  ship  was  en  route  frcHu  San 
I^anclsco  to  Bellin^am  and  Seattle,  plying 
coastwise  and  inland  waters  of  the  United 
States,  and  was  on  such  waters  when  driven 
from  hat  course  hy  stress  of  weather  and  de- 
stroyed by  perils  of  the  sea.  The  policy  did 
not  Insure  any  particular  voyage  or  any  par- 
ticular ship  or  class  of  ships,  and  the  techni- 
cal question  as  to  whether  Victoria,  Belling* 
ham,  or  Seattle  was  the  terminus  ad  quern, 
or  whether' the  ^Ip  was  engaged  In  coastwise 
trade  never  entered  into  the  minda  of  the 
contracting  iwrtlea,  was  not  material  to  the 
risk  Insured  against,  and  should  not  b^ 
controlling  by  the  courts. 

We  think  the  parties  manifestly  Intended 
to  cover  losses  occurring  within  certain  de- 
fined geographical  limits  within  the  period 
of  the  policy,  and  thafr  the  loss  in  question 
was  clearly  Included.  St  Paul  F.  &  M.  Ins. 
Ca  T.  Knickerbocker  Steam  Towage  Co.,  93 
Fed.  931,  36  C.  a  A.  19. 

The  Judgment  Is  affirmed. 

DUNBAR,  CROW,  MOUNT,  and  PARKBR, 
JJ.,  .concur. 


<«T  Oolo.  10} 

BRUNBTBIN  v.  PEOPLE  ex  m.  TOWN  OF 
WINDSOR. 
(Supreme  Court  of  Colorado.   Dee.  0,  1900.) 

1.  HuNICtPAI.  CoBPOBATtons   (}  SO*)— Gov- 
EBiniKHTAL  POWKBS  IN  GEKEBAL. 

A  municipal  corporation  baa  those  powers 
granted  In  express  words,  those  necessarily  or 
fairly  Implied  In,  or  Incident  to,  the  powers  ex- 
pressly granted,  and  those  essential  to  the  object 
and  purpose  of  the  corporation,  and  none  other. 

{Eld.  Note. — For  other  cases,  see  Monicipal 
Cornorationa,  Cent  Dig.  8  149;  Dec.  Dig.  S 
59.*] 

2.  iNToxicATirrcj  Liquobb  (8  10*)— Pdweb  to 
Control  TsAFno— Municipal  Obdinancm. 

Mills'  Ann.  St.  Rev.  StippL  S  4403,  subd. 
IS,  giving  the  city  council  and  board  of  trustees 
in  towns  power  to  license,  regulate,  or  prohibit 
the  selling  or  giving  away  of  any  intoxicating 
liqnor.  'authoiixes  an  ordinance  prohlbidng  the 
Holiciting  or  receiving  of  orders  for  intozieathig 
UquoiB. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  10;  Dec  Dig.  {  lO.*] 

Appeal  from  Coun^  Court;  Chas.  B. 

Southard,  Judge. 

B.  Brunstein  was  convicted  of  vlolatlui? 
an  ordinance  of  tbe  Town  of  Windsor,  and 
appeals.  Affirmed. 


H.  El.  Churchill,  for  appellant 
Down^,  for  appOllee. 


J<dia  J. 
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PER  CURIAM.  The  d^endaDt  was  con- 
victed In  tile  county  court  of  Weld  county  for 
a  violation  of  <me  of  tbe  ordinances  of  the 
town  of  Windsor.  From  the  judgmoit,  the 
defendant  has  appealed. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts.  The  defendant  was  the 
duly  accredited  agent  of  a  wholesale  liquor 
dealer  In  the  dty  of  Denver,  and  on  Febru- 
ary 24,  1906,  did  within  the  corporate  limits 
of  the  town  of  Windsor  solicit  and  secure 
frpm  one  Herahberger  an  order  for  one  gallon 
of  whisky.  The  agent  agreed  to  ship  from 
Denver  by  express  the  whisky  so  ordered  to 
the  said  Hershberger  at  Windsor,  and  the 
said  Hershberger  agreed  to  send  to  the  flirm 
represented  by  the  said  agent  tbe  sum  of 
$4.50.  The  order  was  never  transmitted  to 
the  principal,  ■  and  the  whisky  was  never  de- 
livered, but  Immediately,  after  taking  the 
said  order,  the  agent,  the  defendant,  was 
arrested,  charged  with  a  violation  of  the 
town  ordinancea 

By  section  1  of  Ordinance  No.  18,  N.  S., 
of  the  Ordinances  of  the  Town  of  Windsor, 
It  Is  provided,  among  other  things,  that  "who- 
ever, by  himself,  or  another,  either  as  prlnd- 
pal,  clerk,  agent,  or  servant  shall  sell  or  dis- 
pose of,  or  shall  give-away,  or  shall  offer  for 
sale,  or  shall  solicit  any  person  to  purchase, 
or  ahall  receive  an  order  for  purchase,  or 
shall  receive' an  order  for  sale  «  *  «  i^all 
be  deemed  guilty  of  an  (sBenee,  *  ■*  *" 
Tbe  power,  if  any,  for  the  enactment  of  the 
ordinance,  is  found  in  section  4403,  Mills' 
Ann.  St  Bev.  Supp.,  which  provides  that 
-the  dty  coundl  and  board  of  trustees  In 
towns  BhaU  have  the  foUowinv  powers,"  and 
subdivision  18  of  said  section  as  follows: 
"18th.  To  have  the  right,  subject  to  the  laws 
of  the  stat^  to  llooise.  regulate  or  probiUt 
the  selling  or  giving  away  of  any  intoxicating 
llqnor  •  •  •  within  the  limits  of  the 
or  town." 

It  has  beoi  rH>eatedl7  bdd  hy  this  court 
that  a  munldpal  corporation  can  ezerdse  tbe 
following  powers,  and  none  other:  (1)  Those 
granted  In  exprees  words.  Those  neces- 
sarily or  fairly  Imj^led  In,  or  Inddent  to, 
the  power  expressly  granted.  (3)  Those  es- 
sential to  the  dedared  objects  and  purposes 
of  the  corporation.  It  Is  Insisted  that  In  so 
far  as  the  ordinance  provl^  that  It  shall 
be  unlawful  for  any  person  to  solldt  another 
to  purchase,  or  shall  receive  an  order  for 
sale.  It  Is  wholly  void,  because  not  within 
tbe  power  of  the  town  to  so  enact  We  are 
of  the  opinion  that  it  Is  clearly  within  tbe 
power  of  tbe  town  of  Windsor  to  prohibit 
the  soliciting  of  orders  fOr  Intoxicating  liq- 
uors,'or  the  receiving  of  orders  therefor,  as 
an  Incident  ot  the  power  to  regulate  or  pro- 
hibit. The  whole  scheme  of  tbe  Legislature 
In  delating,  and  of  the  cities  and  towm  In 
exerdsing,  the  power,  would  probably  fall 


if  solldtors  were  permitted  to  takt  ordWB 
without  Interfer^ice. 

For  the  reasons  given,  tbe  Jadgmmt  Is  af- 
firmed. 

Judgment  aflSrmed. 


(47  Cido.  73} 

GALD  T.  STATIiEB,  County  Treasnier. 
(Supreme  Ocmrt  of  Goloiado.    Nov.  1.  1909.) 

1.  CORSriTUTlOlTAn  Liw  (I  46*)  —  DlTEBin- 
RATION  or  OONSTTTtmONAI.  QtTESTIOHB. 

Where  the  judement  for  defendant.  Id  a 
suit  to  enjoin  the  collection  of  taxes  on  certain 
securities,  must  be  reversed  because  of  error 
ot  the  assessor  In  aasesiing  the  securities,  the' 
constitutionality  of  a  statute  ezemptins  tnth 
securities  from  taxation  will  not  be  passed  upon 
on  appeal,  as  a  constitutional  question  will  not 
be  dedded  unless  It  is  essottial  to  llw  detemd- 
natloa  of  the  case 

[Ed.  Note^For  other  cases,  see  Oonstltntloii- 
al  Law.  Cent  Dig.  »  4&-46;  Df&  Dig.  |  46.*] 

2.  Taxatzor  (I  608*)— Rxsiuumne  Ooixxo- 
TioN— Mode  or  Assessuent— Idsnna  Fbop- 

EBTT  BT  ASSESSOB— NOTIOX. 

Revenue  Act  (Sees.  Iaws  1901.  p.  28^  e. 
94),  S  98,  provides  that,  if  any  taxpayer  believes 
be  has  be«i  illegally  asaessed,  he  may  appear 
before  the  assessor  and  present  the  facts  m  the 
premises,  and  the  aBsessor  is  required  to  mall 
to  such  taxpayer  a  statement  of  any  diange  In 
valuation,  and  to  fix  a  day  theteln  wh«i  he  will 
hear  any  objection  to  the  assessment  Section 
94  providea  for  an  appeal  from  the  assessor's 
decisioD  to  tbe  court.  Section  122  ittovldes 
that  no  tirfonn^ty  in  complying  witii  the  re- 
quirements to  whioi  tbe  assessor  must  conform 
shall  render  any  proceedings  for  tbe  collection 
of  taxes  IIleKal.  Section  176  provides  ^at 
omissions,  errors,  or  defects  In  form  In  any  as- 
sessment list  may  be  corrected  by  the  assessor 
at  any  time  before  the  return  of  the  tax  roll  to 
the  treasurer,  or  by  the  treasurer  after  its  re* 
ceipt  Section  79  provides  that  no  failure  of 
the  owner  to  retnm  dIs  property  for  assessment 
or  to  procure  the  errors  in  the  assessment  to  be 
corrected,  and  no  Irregularity  or  error  In  the 
assessment  shall  affect  the  legality  of  the  tax, 
nor  any  title  to  such  proper^  under  any  sale 
by  the  treasurer.  Flaintlfl  stated  In  bis  sdicd- 
nle  that  It  Included  all  his  property  subject  to 
taxation  except  certain  secured  credits  which 
he  was  not  leqnlred  to  list,  and  tbe  assessor 
without  notice  placed  upon  tbe  tax  roll  an 
amount  which  he  estlnuited  was  tbe  amount 
of  the  mortgages  which  plaintiff  owned  and 
which  were  secured  on  lands  in'  the  county. 
Held,  that  the  collection  of  the  tax  levied  on 
such  mortgages  should  be  restrained,  tiumg^  the 
oorrectlou '  <h:  the  schedule  was  made  after  tbe 
time  for  compliance  with  the  statute  necessi- 
tating notice  had  expired;  the  failure  of  the 
aasesBor  to  give  the  proi>er  notice  not  being  « 
mere  irregularity. 

[Bd.  Note.— For  other  eases,  see  Taxatlmn, 
Cent  Dig.  I  1236;  Dec.  DigTi  008.*] 

Appeal  from  District  Court  Weld  Connty; 
James  B.  Garrigues,  Judge. 

Action  by  Jesse  8.  Gale  against  George 
D,  Statler,  as  Coon^  TVeasurer  of  Wdd 
County,  to  restrain  the  collection  of  certain 
taxes.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed  and  remanded, 
with  Instructions  to  enter  a  Judgment  mj&ln- 
Ing  the  collection  of  the  taxea. 


*rH  ottm  tmm  sss  mm*  tepis  and  section  NUHBBR  Is  Dse.  *  Aak  Digs.  USI  to  mitu.  *  BsparUr  IntaM 
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JunoB  W.  UcOneiy,  fbr  appellant  Ddph 
B.  Oirpenter,  Ca  Attj.  (H.  K  Obnn^,  «pe- 
dal  «nmBd),  for  ai^l«e; 

CAMPBBLL^  J.  TUB  Is  a  ooiitroTW«r  tw- 
tween  s  taxpayer  and  tbe  troasniw  of  Weld 
coDDty.  Two  Important  Questlona  an  a^oad 
by  connsel.  like  first  la  as  to  the  cmstlto- 
tlcmall^  of  the  prorlao  at  section  14  ot  the 
smeral  rerenne  act  of  1801  (Seas.  Laws  1001, 
V-  244,  c.  94.  reading:  'That  wtiere  any  prop- 
arty  Is  mortsaged,  conveyed  or  pledged  for 
the  Becnrlty  of  a  loan  or  debt  then  owing,  the 
said  property  and  the  notes,  mw^ge,  deed 
of  tmst.  trust  deed»  contract  or  other  con- 
veyance, shall  be  aasessed  as  a  nnlt,  and  as 
oae  and  the  same,  -and  as  of  one  valne  and 
as  the  valne  of  aald  proi>erty  bo  mortgaged, 
pledged  or  otherwise  conv^ed  only,  and  any 
such  notes,  mortgages,  deeds  of  tmst,  trust 
deeds,  contract  or  conveyance,  shall  not  be 
otherwise  returned  or  assessed."  The  other 
Involves  the  validity  of  the  action  of  the 
county  assessor  In  adding  to  the  list  of  prop- 
erty Included  In  the  schedule,  filed  by  the 
taxpayer,  certain  moneys  and  credits  which 
the  latter  omitted  to  enumerate. 

It  Is  thoroughly  established  in  this  juris- 
diction, to  which  the  citation  of  our  declslous 
la  mmecegsary,  that  a  eonetltatlonal  questloi 
will  not  be  passed  upon  unless  it  Is  essential 
to  the  determination  of  the  case  In  hand. 
Our  decision  upon  the  second  question  above 
mentioned,  which  Is  whether  the  county  as- 
sessor complied  with  the  statutes  In  listing 
the  secured  credits  of  the  taxpayer,  requires 
a  reversal  of  the  Judgment  below,  which  de- 
termined that  such  compliance  was  had,  and 
'  It  therefore  becomes  unnecessary  to  deter- 
mine the  constitutional  question  argued.  As-' 
Burning  then,  for  our  present  purpose,  that 
secured  credits,  such  as  mortgages,  are  tax- 
able separate  and  apart  from  the  property 
naortgaged,  but  without  deciding  that  they 
are,  we  proceed  to  inquire  whether  the  as- 
sessment of  plalntifTs  secured  credits  in  this 
case  was  In  accordance  with  the  statutes. 
The  plalnticr,  as  provided  by  section  4S  of  the 
revenue  act,  duly  made  out  on  the  blank  fur-- 
nished  him  by  the  assessor,  and  delivered  to 
that  officer,  a  schedule  of  what  he  consider- 
ed his  taxable  property,  and  stated  therein 
that  It  included  all  of  the  property  owned  by 
liim  and  subject  to  taxation,  except  certain 
•ecnred  credits  In  the  form  of  mortgages, 
which.  In  accordance  with  seetlcoi  14  above 
■quoted,  he  was  not  required  to  list  This 
exception  must  have  been,  and  unqnestlon- 
-ably  was,  called  to  the  assessor's  attention 
at  or  about  the  time  the  schedule  was  filed. 
Shortly  before  the  assessment  roll  was  com- 
pleted and  delivered  to  the  county  treasurer, 
'the  county  assessor,  without  notice,  and  wltb- 
•oat  requiring  of  the  plaintiff  the  filing  of 
Another  stfliedale,  and  without  his  knowledge, 
Added  to  and  IncreaBed  the  valuation  of  his 
Siroperty      pladng  upon  the  tax  roll,  nnder 


the  head  of  llaotju  and  Oredtts,*  tb»  itan 
of  9S,60(^  as  the  amomt  of  mortmw  which 
Irtalntitf  owned  and  vhldi  were  secored  iq>- 
on  lands  In  WcAd  county.  The  plalntlfC  de- 
nies, and  the  defendant  assarts,  the  validity 
of  this  act  of  the  assessor. 

The  qnestlon  depends  upoa.  the  prorlslonB 
of  the  rvream  met  to  wUtih  we  now  refter. 
Section  46  Mupowen  the  assessor  In  bis 
cretliMi  to  examine  nnder  oath  any  taxpayer 
flies  a  sebednl^  and  ha  may  require 
him  to  answer  sndi  qneBtlfms  as  .may  be 
propounded  to  hbn  touchliur  matters  set 
forth  in  the  sdiednle  and  in  rdatlon  to  his 
taxaUe  moperty  within  the  connty,  and  tar 
the  refusal  of  snch  persMi  to  snbmlt  to  this 
examlnatltm  he  may  be  dted  betcxe  the  coun- 
ty or  district  court  to  snhmlt  to  such  exam- 
ination and  be  compelled  to  answer.  ^ 
section  03,  If  any  taxpayer  believes  that  he 
has  been  twice  assessed,  or  that  pn^^oly 
exempt  from  taxation  has  been  assessed 
against  him,  or  If  any  of  his  property  has 
been  assessed  too  high,  or  othonvlse  IDegal- 
ly  assessed,  he  may  appear  before  the  assess- 
or and  make  known  to  the  latter  the  facts 
in  the  premises,  and  If  any  mistake  has  been 
made  the  assessor  must  correct  it  In  order 
to  enable  such  grievances  to  be  beard,  the 
assessor  is  required,  before  the  first  Tuesday 
in  Angust  of  each  year,  to  mail  to  such  tax- 
payer a  statement  of  any  change  In  valuation 
which  he  has  made,  and  to  fix  a  day  there-' 
in  when  he  will  sit  and  hear  any  objection 
to  the  assessment  roll  as  prepared  by  him, 
when  snch  grievance  may  be  heard  and  de- 
termined. Section  94  directs  how  such  hear- 
ing shall  be  had,  and,  if  the  assessor  over- 
rules the  objection,  the  taxpayer  may  appeal" 
from  his  decision  to  the  district  or  county 
court  and  have  the  matter  there  determined. 
The  county  treasurer  admits  that  the  assess- 
or did  not  comply  with  any  of  the  provisions 
Just  mentioned,  and  as  Justification  says 
that  the  assessor  did  not  change  plaintiff's 
schedule  and  add  thereto  the  secured  credits 
until  after  the  statutory  time  for  such  com- 
pliance had  passed.  This  is  not  a  justifica- 
tion. It  Is  a  mere  subterfuge.  The  assessor 
knew  from  the  plaintiff's  schedule  of  an  al- 
leged omission,  and  had  ample  time  to  make 
the  change  and  give  the  statutory  notice,  bo 
that  the  plaintiff  might  appear  and  have  his 
grievance  heard  as  the  statute  says  he  may. 

The  further  contention  of  defendant  that 
plaintiff  may  not  maintain  this  action  to  en- 
join the  collection  of  the  tax  because  he 
might  have  had  appropriate  relief.  If  he  was 
entitled  to  any,  before  the  board  of  county 
commissioners,  Is  also  without  merit  The 
sections  of  the  statute  referred  to  give  him 
the.  absolute  right  to  have  his  grievance 
heard  by  the  county  assessor,  and,  If  be  does 
not  get  It  there,  an  appeal  to  the  district 
or  county  court,  where  he  may  again  be 
heard.  We  are  dted  to  no  provisions  of  the 
statute  which  take  away  this  right,  what- 
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ever  may  be  the  power  of  the  board  to  grant 
relief  after  an  erroneoaa  tax  has  been  paid. 

But  defendants  aaj  that  If  the  aasessor 
bad  made  the  change  In  plalntifTs  schedule 
at  such  a  time  as  that  the  latter  might  have 
oeen,  in  accordance  with  the  statute,  giren 
notice  thereof,  the  omission  to  observe  these 
statutory  regnlrements  does  not  aCTect  the 
validity  of  the  asseBsment  We  are  cited 
to  section  122,  which  says  that  "no  Informal- 
ity In  complying  with  the  above  requirements 
(to  which  the  aasessor  mast  conform)  shall 
render  any  proceedings  for  the  collection  of 
taxes  lilegal,"  and  to  section  125,  which  pro- 
vides that,  in  case  of  the  failure  or  neglect 
of  the  assrasor  to  make  a  particular  assess- 
ment, the  same  shall  be  done  by  the  treasur- 
er, and  to  section  1S3,  which  confers  upon 
the  county  treasurer  the  power,  after  the 
assessment  roll  has  been  delivered  to  bim, 
to  put  thereon  property  which  has  been 
omitted,  and  to  section  175,  that  "omissions, 
errors,  or  defects  in  form  in  any  assessment 
list  or  tax  roll,  •  •  *  may  be  supplied 
or  corrected  by  the  assessor  at  any  time  be- 
fore the  return  of  the  tax  roll  to  the  treas- 
urer, or  by  the  treasurer  at  any  time  after 
Its  receipt**  and  to  that  part-  of  section  79 
which  says:  "No  failure  of  the  owner  to  re- 
turn bis  property  for  assessment,  •  •  • 
or  to  procure  the  errors  In  the  assessment 
to  be  corrected,  and  no  Irregularity,  error  or 
omission  in  the  assessment  of  any  property 
or  iu  the  levy  of  any  tax,  shall  In  any  man- 
ner affect  the  legality  of  any  tax  levied  .upon 
such  property,  nor  any  right  or  title  to  such 
property  which  would  have  accrued  to  any 
party  claiming  or  holding  the  same  under 
■or  by  virtue  of  any  sale  of  the  treasurer 
or  any  deed  executed  by  the  treasurer  as 
provided  by  law,  bad  the  assessment  of  the 
property  been  in  all  respects  regular." 
These  various  provisions,  they  say,  render 
of  no  moment  the  assessor's  failure  to  give 
the  notice  to  the  taxpayer  which  section  93 
requires  when  changes  and  additions  have 
been  made  to  bis  schedule.  This  contention 
is  based  upon  a  misapprehension  of  their 
effect.  It  is  true  that  no  mere  Irregularity 
or  omission  In  the  assessment  of  property 
or  the  levy  of  a  tax  affects  the  legality  of 
the  tax  levy;  but  an  omission  to  conform 
to  such  substantial  provisions  of  the  statute 
as  requires  notice  to  be  given  the  taxpayer, 
If  a  material  addition  has  been  made  to  his 
schedule,  so  that  be  may  have  the  oppor- 
tunity to  be  heard  before  the  assessor,  and  if 
the  decision  of  that  officer  is  against  him,  be- 
fore the  district  or  county  court  does  In- 
validate a  tax  which  has  been  levied  In  vio- 
lation of  such  requirement,  and  the  tax- 
payer, before  the  tax  sale,  may  have  re- 
lief. Notice  of  some  kind  In  a  case  of  this 
sort  la  essential,  and  the  failure  to  give  It 
deprives  the  taxpayer  of  a  substantial  right 
wblch  the  statute  has  conferred.    As  al- 
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ready  said,  flie  defmdant  caoDot  bide  behind 
the  dalm,  which  is  nothing  but  a  subter- 
fuge, that  In  this  case  the  notice  could  not 
be  given  at  the  time  fixed  by  statute,  because 
the  change  was  not  made  until  after  that 
time  bad  passed.  That  would  entirely  defeat 
the  very  object  of  the  law,  which  Is  to  fur- 
nish tfa^  taxpayer  with  notice.  Neither  can 
they  be  beard  to  say  that  the  taxpayer  vraa 
not  derived  of  a  substantial  statutory  right 
compliance  with  which  is  a  condition  prece- 
dent to  tbe  validity  of  the  tax  levy  upon 
property  added  by  tbe  assessor  to  his  sched- 
ule. In  view  of  our  statute,  citation  of  an- 
thorities  to  this  proposition  seems  unneces- 
sary. The  defendant  has  not  called  our 
attention  to  any  authority  which  holds  that 
tbe  failure  of  the  county  assessor  to  give 
such  notice  Is  a  mere  Irregularity  or  formal 
matter,  omission  of  which  does  not  affect 
the  validity  of  the  assessment  or  levy.  The 
statutory  requirements  seem  too  plain  and 
Important  to  admit  ot  any  <da]m  that  they 
can  be  ignored. 

For  this  failure  of  tbe  asBessor  to  give  the 
statutory  notice,  thus  depriving  plaintiff  of 
his  statutory  right  to  be  heard,  which  tbe 
statute  itself  gives,  tbe  judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  a  judg- 
ment enjoining  the  collection  of  the  tax  on 
plaintiff's  secured  credits  based  npon  a  val- 
uation thereof,  and  which  tbe  aflseBsor  add- 
ed to  the  schedule. 

Reversed  and  remanded. 

STEELE,  C.  3.,  and  MUSSEB,  3n  concur. 


(47  Colo.  8) 

IRON  SILVER  MTNINO  GO.  at  aL  T.  WALD- 
RUM  et  el. 

(Supreme  Court  of  Colorado.   Dec  6, 1909.) 

Appeal  and  Brrob  (S  781*)— Moot  QtrEsnos. 

A  writ  of  error  to  review  a  jodement  per- 
petually enjoininz  acts  in  restraint  ot  trade  and 
contrary  to  public  policy  by  members  ot  a  vol- 
untary associaticm  to  continue  for  a  fixed  period 
will  be  difiDiissed  where  the  assodatloD  has,  by 
limitation,  ceased  to  exist. 
'  [Ed.  Note. — For  other  cases,  eee  Aoneal  and 
Error,  Gent  Dig.  S  3122;  Dec.  Dig.  i  781.*] 

Error  to  DlBtritt  Court  I-«ke  Uonntar; 
Prank  W.  Owers,  Jodge. 

Action  Abe  Waldmm  and  another 
against  the  Iron  Silver  Mining  Gompany 
and  others.  Thrav  was  a  judgment  granthv 
a  permanrat  InjunctliHi,  and  defendants  bring 
error.  Dismissed. 

John  A.  Ewing,  for  plaintlfTs  !n  error. 
Richardson  &  Hawkius,  for  defendants  In 
error. 

PER  CURIAM.  The  plalntiCTs  in  error, 
npon  the  complaint  of  tbe  defendants  in  er- 
ror, were  enjoined  by  tbe  district  court  of 
Lake  counfy  from  committing  tbe  rertatn 
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acts  meDti<Hi(td  In  the  complaint  It  vas 
charged  In  the  complaint  that  the  plalntUTa 
In  error  were  engaged  In  an  nulawfal  com- 
bination ae  members  of  the  LeadvlUe  Dis- 
trict Mining  Association.  The  defendants 
In  error  are  the  representatives  of  the  West- 
ern Federation  of  Miners,  and  brought  suit 
In  behalf  of  themselres.  and  the  other  mem- 
bers of  the  federation.  The  court  found 
"that  the  OTldeuce  clearly  establishes  that 
the  purposes  of  the  association  complained 
of  are  not  only  In  restraint  of  trade  and 
calculated  to  injure  the  property  rights  of 
plalntifTs,  but  are  against  public  policy,  and 
constitute  a  flagrant  attempt  to  subject  plaln- 
tiCTs'  at  present  unsnspended  rights  as  Indi- 
viduals to  the  dictation  and  control  of  a 
voluntary  and  Irresponsible  organisation," 
and  made  the  temporary  writ  of  Injunc- 
tion permanent  The  proceeding  here  Is  for 
the  purpose  of  reviewing  that  Judgmoit 

The  association  was  formed  Sept«nber  8, 
1904.  Section  2  of  the  articles  of  association 
Is  as  follows:  "Second.  These  articles  of  as- 
sociation are  binding  upon  each  and  all 
the  slgnatwy  parties  hereto,  for  a  period  of 
five  years  unless  sooner  abrogated  by  a  two- 
thirds  vote  of  the  members  of  the  associa- 
tion taken  and  cast  In  the  manner  herein  pro- 
vided for." 

It  thus  clearly  appears  that  the  association 
has  ceased  to  exist  and  under  the  authority 
ot  Independent  Pewlese  Co.  v.  Johnson  et 
aL  and  People  ex  rel.  Hall.  Mayor,  100  Pac. 
U20,  the  writ  of  error  must  be  dismissed. 


(47  Colo.  2S) 

COLONIAL  SECURITY  CO.  v.  LARSON. 
(Supreme  Court  of  Colorado.    Dec  6,  1909.) 

Bonds  (%  M*)  —  DoonmrrAn:  Btidbncb  — 

Lgttrbs. 

In  an  action  to  recover  moaey  paid  by 
plaintiff  to  defendanfB  agent  on  the  aale  of 
certain  bonds  to  plaintiff,  on  the  ground  that 
the  sale  was  effected  hy  means  of  fraudulent 
representations  as  to  the  conditions  of  the  bonds, 

Elaintiff  introduced  in  evidence  letters  written 
T  defendant  in  answer  to  those  written  by 
plaintiff's  attorney,  which  letters  of  defendant 
■toted  that  it  intended  to  rely  on  the  conditions 
of  the  contract,  which  asked  time  to  substitute 
other  conditions  in  lien  of  those  contained  in 
the  bonds,  and  in  wbich  defendant  stated  that 
it  had  received  only  $140  on  the  contract  but 
that,  if  plaintiff  held  receipts  signed  by  de- 
fendant's agent  ^defendant  was  liable  (or  the 
amount  of  the  same.  One  letter  stated  that 
defendant  did  not  desire  to  take  advantage  of 
An  Innocent  party,  and  another  that  defendant 
held  plaintiS's  signed  application  for  tbe  bonds. 
I>efendant  had  admitted  having  received  $168, 
Sind  the  evidence  failed  to  show  that  the  plain- 
tiff ever  signed  an  application.  Beld,  that 
tbc  letters  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec. 
r>fg.  I  84.*] 

Appeal  from  County  Court  City  and  Coon- 
tj  of  Denver;  Ben  B.  LIndsey,  Judge. 

Action  by  Hilda  Larson  against  the  Colo- 
nial Security  Company.  From  a  Judgment  In 


favor  of  plaintiff,  defendant  ai^eala.  Af- 
firmed. 

B.  W.  Bonynge  and  Hahrted  L.  Bitter,  for 

appellant 

HILL,  J.  This  action  was  brought  by  the 
appellee  before  a  Justice  of  the  peace  where 
a  Judgment  was  entered  In  her  favor  In  the 
sum  of  $179  and  costs.  Defendant  appealed 
to  the  coonty  court  A  trial  there  resulted 
In  a  verdict  of  the  Jury  for  the  plaintiff  for 
$168  and  costs.  Jadgm«it  was  entered  for 
that  amount  front  irtildi  the  appelant  ap- 
peals. 

The  principal  error  relied  upon  Is  appellant 
challenges  the  right  of  Hon.  Henry  V.  John- 
son, who  presided  In  the  county  court  at  the 
trial  of  this  case,  to  alt  as  a  Judge  In  said 
court  In  Justice  to  counsel,  It  Is  proper  to 
state  that  this  appeal  was  taken,  assignments 
of  error  made,  and  briefs  filed  in  support 
thereof  prior  to  the  rendition  of  the  dedston 
by  this  court  In  the  case  of  Butier  v.  Phillips, 
38  Colo.  379.  88  Pac.  480,  wherein  that  ques- 
tion was  decided  adv^vely  to  appellant's  con- 
tention here,  in  which  opinion  It  Is  stated: 
"Our  conclusion  Is  that  Hon.  Henry  V.  John- 
son was  discharging  the  duties  of  a  legally 
existing  office  by  virtue  of  an  election  under 
a  charter  provlalon  declared  invalid  by  this 
court  and  that  all  of  his  acts  In  the  dlschargo 
of  the  duties  of  such  office  must  be  upheld  as 
the  acta  of  a  de  facto  officer." 

Other  assignments  of  error  are  to  the  ad- 
mission of  testimony,  and  that  tbe  verdict 
of  the  Jury  and  the  Judgment  are  contrary  to 
the  evidence. 

There  are  no  written  pleadings,  and  the 
facts  must  be  obtained  from  the  testimony  In 
the  abstract  from  which  It  appears  that  one 
Anna  Shepherd,  as  the  agent  of  the  appellant 
secured  from  the  appellee  the  sum  of  $168  for 
the  use  and  benefit  of  the  appellant  The  con- 
tention of  the  appellee  (who  was  a  servant 
girl  of  foreign  birth,  but  sUgbUy  versed  In 
the  English  language,  and  Ignorant  In  the 
ways  of  the  world)  was  that  this  money  was 
fraudulently  obtained  from  her  through  false 
and  fraudulent  representations,  and  that  It 
was  so  obtained  by  the  appellant  as  a  part 
of  the  purchase  price  for  certain  binds  of 
bonds  which  the  agent  frauduleutiy  repre- 
sented were  being  sold  by  the  appellant  which 
the  appellee  presumed  she  was  purchasing; 
that  certain  bonds  were  delivered  to  her  aome 
two  weeks  after  the  payment  of  this  money, 
but  were  not  the  kind  and  did  not  contain 
the  conditions  represented  to  her  by  the  agent 
that  the  bonds  purchased  by  her  would  con- 
tain, and  were  not  the  kind,  clflss,  or  char- 
acter she  agreed  to  purchase ;  that  when  the 
bonds  were  delivered  to  her  and  accepted  by 
her,  she  was  not  sufficiently  posted  In  the 
English  language  to  understand  or  compre- 
hend their  contents,  but  presumed  they  con- 
tained the  conditions  agreed  upon;  that  wltb- 
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In  a  Bhort  time  tbareafter,  leas  than  a  weefct 
wben  ahe  bad  them  Inapected  and  ascertained 
the  tnie  condition,  alu  Immediately  demanded 
ttM  return  of  her  money*  which  was  refused; 
that  she  off^ed  to  mrrender  the  bonds  deUr* 
ered,  which  were  later  mailed  to  the  apptf- 
lant  and  this  rait  brought  to  lecorer  the  mon- 
ey paid. 

Oonqdalnt  la  made  to  the  admlsston  of  the 
testimony  of  Bertha  Andenun  (a  witness  for 
the  platntiflO,  wher^  she  told  the  jury  cer- 
tain conTermtlons  between  her  and  Anna 
Bhi^erd  (the  agent  of  the  defendant,  who 
secured  the  money),  which  conversation  took 
place  when  the  plaintiff,  Hilda  liarson,  was 
not  present.  It  la  claimed  that  this  testimony 
necessarily  tended  to  prejudice  the  Jury,  and 
place  the  defendant  at  a  great  dlBadTautag& 
We  find  nothing  in  thin  contentlon«  and  tTt*ik 
it  was  properly  admitted  as  tending  to  prove 
fraud,  also  as  tending  to  sustain  the  evidence 
of  the  appellee,  as  against  the  evidence  of 
Mrs.  Shepherd  as  to  what  the  contract  real- 
ly was,  and.  In  the  light  of  the  other  testi- 
mony upon  these  questional  waa  ivoper  to  be 
considered  by  the  Jury. 

Other  evidence  complained  of  was  the  ad- 
mission of  Ave  letters,  wblch  purported  to 
be  answers  to  communications  sent  to  appel- 
lant 1^  J,  J.  SulUvau  as  attorney  for  the  ap- 
pellee. The  portions  complained  of  are  where- 
in these  letters  set  forth  the  fact  that  there 
was  a  controversy  between  the  company  and 
its  agent,  Anna  Shepherd,  as  to  the  amount 
of  money  turned  Into  the  company  by  her  for 
the  bonds  alleged  to  have  been  purchased  by 
the  appellee,  In  which  counsel  contend  the 
defendant  having  admitted  prior  to  the  offer 
of  these  exhibits  that  the  plaintiff  had  paid 
to  the  company  $16S,  being  all  that  she  claim- 
ed, that  after  this  admission  it  was  onneces- 
sary  for  the  defendant  to  Introduce  other  evi- 
dence in  respect  to  that  fact,  and  Its  admis- 
sion in  die  letters  of  the  contention  between 
It  and  Its  witness  tended  to  prejudice  the 
Jury  against  the  evidence  of  the  witness  Shep- 
herd. 

There  is  no  contention  regarding  the  au- 
thority of  Mr.  Sullivan  to  represent  the  ap- 
pellee. The  letters  were  in  answer  to  those 
of  Mr.  Sullivan,  written  the  appellant  con- 
cerning this  entire  controversy,  and  which 
tend  to  set  forth  fnlly  the  appellant's  side  of 
It  The  letters  admit  that  Mrs.  Shepherd  was 
the  ag«t  of  the  appellant.  Two  of  tbe  let- 
ters claim  that  only  $140,  and  not  $1C8  (as 
the  appellee  claims),  was  paid  to  It  for  the 
bonds.  These  letters  further  set  forth  the 
fact  that  It  Is  tbe  intention  of  the  appellant 
to  rely  upon  the  conditions  of  the  contract, 
as  they  claim  It  Is,  to  wit,  the  bonds  and  the 
application  therefor.  They  further  ask  time 
within  which  to  adjust  the  matter,  and  offer 
to  substitute  other  conditions  (If  satisfactory 
to  the  appellee)  In  lieu  of  those  contained  In 
Qie  bonds  delivered.  In  one  of  the  last  they 
rtltArat*  tbe  receipt  of  only  ^40  by  them  up- 


on this  contract,  and  requeat  oonnMl  that.  If 
he  has  receipts  for  any  amount  in  excess  of 
thlB,  they  wonld  be  very  tfad  Indeed  if  b« 
would  advise  them.  They  further  state  there- 
in, **lf  they  (the  receipts)  are  signed  for  by 
our  agent  (Anna  Shejjdierd),  then,  of  ooorsev 
ttie  oUlgatton  la  upon  tts  to  aocoont  for  the 
same."  Also  th^  atata  In  them  th^  do  not 
desire  to  take  advantage  of  an  Innocent  par- 
ty  and  wish  to  be  famished  dates  of  all  re- 
ceipts, etc.  AnoQier  states  that  they  hold 
Hilda  Larson's  signed  application  for  these 
bonds  "and  herewith  andose  copy  of  the 
same,"  a  matter  In  dispute.  The  evidence 
clearly  established  the  fact  that  Mlaa  Larson 
at  no  time  signed  tbe  application.  In  the 
letter  written  after  the  Instltutlcm  of  the 
BDit  they  offer  to  make  the  appellee  a  loan 
upon  the  bonds  as  an  adjustment  of  the  mat- 
ter In  which  they  suggest  Its  acceptance,  stat- 
ing It  would  save  bsr  the  expense  of  paying 
the  cost  when  the  court  haa  decided  in  their 
favor.  The  letters  were  competent,  among 
other  tilings,  to  show  (a)  that  MnL  Shepherd 
was  the  agmt  of  the  an>ellee;  (b)  that  it  re* 
celved  the  greater  part  of  the  money;  (c)  that 
Inconsistent  and  contradictory  statemaits 
were  made  by  the  appellee;  (d)  that  certain 
contentions  were  made  by  it  in  the  lett^a 
under  its  alleged  right  to  retain  this  money, 
wbldi  were  not  true. 

The  final  error  assigned  "that  the  verdict 
of  the  Jury  and  the  Judgment  is  contrary  to  the 
evidence"  leads  us  to  Its  examination  to  ascer- 
tain If  there  Is  snffldent  evidence  upon  which 
the  verdict  can  be  based.  We  are  of  the  opin- 
ion that  there  Is,  and  without  going  Into  details 
concerning  It,  while  it  ts  confilctlng  upon  the 
representations  made  and  relied  upon,  when 
considered  as  a  whole,  there  Is  sufficient  evi- 
dence to  wbrrant  tbe  verdict  as  rendered.  An 
application  was  sent  to  the  company  for  these 
bonds  purporting  to  have  been  made  and  sign- 
ed by  the  appellee.  Her  testimony  Is  to  the 
fact  that  she  never  had  seen,  signed,  or 
heard  of  the  application  until  it  was  produced 
in  court  The  evidence  npon  behalf  of  tbe 
appellant  shows  that  this  application  was 
signed  by  one  of  its  employes.  If  the  appel- 
lee's evidence  Is  to  be  accepted,  which  was  a 
question  solely  for  the  Jury,  the  bonds  whidi 
she  understood  she  was  to  get  then  contained 
certain  conditions  and  certain  obligations 
that  by  their  language  would  give  to  her  cer- 
tain rights  and  prlvil^ea,  but  the  bonds  de- 
livered to  her  were  not  the  kind  or  class  of 
security,  and  did  n<tt  contain  the  oondltlona 
It  was  represented  to  her  they  had  embodied 
therein,  of  which  fact  she  was  Ignorant;  other 
facts  shown  at  the  trial  were  such  that  a 
jury  might  find  that  the  agents  of  the  appel- 
lee, through  false  and  fraudulent  mlarepreeen- 
tatiODS,  knowing  snch  fscts  to  exist,  had  Inten- 
tionally secured  the  mon^  of  the  appellee 
under  such  conditions. 

Mo  complaint  is  made  of  fh»  Instructions 
to  tbe  Jury.   The  result  of  two  nlai  paat 
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trials  have  both  been  In  ber  favor.   We  do  not 
think  the  last  Should  be  disturbed.  The  Jndg- 
ment  ta  affirmed. 
Affirmed. 

STEELE^  0.  J.*  and  QABBEBT,  J.,  concur. 
i«  Colo.  6SS) 

SAUL  T.  LAPIDUS. 

(Supreme  Court  of  Colorado.    Dec  6,  1909.) 

1.  PBINOIPAZi  AlfD  AOEHT  (|  1(3*)— AUTHOB- 

or  Agent— Pubchabb  or  <^ods. 
DefendaDt  is  not  liable  for  the  price  of 
goods  purchased  by  the  general  manager  of  hfs 
atore  in  a  certain  town  to  start  the  latter  hi 
bnsinesa,  as  ulaiotiff  knew,  tn  another  town, 
plaintiff  refasing  to  sell  the  gooda  on  the  mao- 
agier'a  credit,  but  offering  to  sell  them  on  de- 
fendant's credit,  the  manager  baring  no  author- 
ity to  buy  even  for  defendant's  store,  the  pur- 
chase not  twing  ratified,  and  defendant  having 
no  knowledge  of  the  transaction. 

[Ed.  Note.— For  otiier  cases,  see  Principal  and 
Ageat.  Cent.  Dig.  H  278-280;   Dec.  Dig.  | 

2.  PbIMOIFAL  ASD  AQENT  (I  119*)— AUTHOB- 

FTY  or  AoBNT— Bdbdkn  or  pBoor. 

The  burden  is  on  a  seller,  aeeklng  to  le- 
coTer  the  price,  to  ahow  the  anthority  of  the 
agent  to  whom  the  sale  was  made  on  defend- 
ant's credit. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  fi  894;  Dec.  Dig.  |  119.*] 

&  PaiNOIPAL  ARO  AQKfT  (|  171*)— ATTTHOB- 
ITT  or  AOKirr— BAHFIOAIIOIT- ACOKFTANOB 

OP  Bbnbpits. 

Defendant  will  not  be  held  liable  on  a  pai^ 
chase  by  the  general  manager  of  his  store,  for 
the  latter^  benefit,  of  a  stodt  of  goods,  merely 
because  oe  three  articles  Inelndea  In  the 
stock  were  found  In  defendant's  store,  on  the 
theory  that  defendant  cannot  beep  the  goods 
and  refuse  to  pay ;  the  supposed  benefit  being 
too  doubtful  and  trifling  in  amount. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  i  649;  Dec.  Dig.  {  171.*] 

Appeal  from  District  Court  City  and  Ooon- 
ty  of  Denver ;  Peter  U  Palmer,  Judge. 

Action  1^  Jacob  L.  L&pldus  against  Bfar- 
cm  8a uL  From  a  Jndgmoit  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

BenJ.  F.  EoperlDc  and  &rcC!orkle  &  Teller, 
for  appelant   Bmeet  Horrls,  for  appellee. 

BAILEZ,  J.  The  appellant,  Marcos  Saul, 
defendant  below,  la  a  manufacturer.  In  the 
city  of  New  Tork,  of  clothing  for  men  and 
women,  and  conducts  a  number  of  retail 
stores  In  dffTerent  dtlea  throughout  the  coun- 
try, having  one  in  Poeblo,  Colorado. 

This  action  was  bronght  by  appellee,  Jacob 
I*  Lapldns,  plaintUf  below,  to  recover  of  Mar- 
cus Saul  f6^.25,  the  price  of  certain  clothing 
said  to  have  been  sold  by  the  former  to  the 
latter  on  the  8th  day  of  October,  A.  D.  1904, 
at  Denver,  Colo. 

At  the  time  of  the  sale  Jonas  Saul  was 
manager  of  Marcus  Saul's  Pueblo  store, 
filarly  In  October,  1904,  Jonas  Saul  called  on 
Hiapldus,  at  the  latter's  place  of  baslness  In 


Denver,  and  proposed  to  purchase  a  stodS:  of 
goods,  on  his  own  account  to  be  shipped  to 
Florence,  Colo.,  and  to  be  charged  to  him.  It 
being  the  purpose  of  Jonas,  as  then  expressed 
to  LapIduB,  to  start  In  bnslneHi  for  himself 
at  the  latter  place. 

The  goods  were  selected  by,  and  a  mem- 
orandom  charge  for  them  made  against,  Jo- 
nas Sanl.  LaplduB  then  asked  for  references, 
and  told  Jonas  Saul  he  would  let  htm  know 
the  following  day  whether  he  would  extend 
the  credit  It  was  at  this  time  that  Lapldua 
learned  from  Jonas  that  he  was  the  manager 
of  the  Pueblo  store  of  Marcos  Saul,  his 
brother. 

Lapidos,  not  finding  Jonas  Saul  rated,  look- 
ed up  Marcus  Saul  and  found  him  good.  Jo- 
nas Saul  was  thereupon  notified  that  he  coold 
not  have  the  goods  on  bis  own  account,  er- 
cept  by  paying  for  them  in  cash,  but  that  tie 
might  have  them  if  charged  and  shipped  to 
Marcus  Saul.  The  goods  were  shipped  to 
Marcos  Saul  at  Florence  and  charged  to  him. 
Some  of  these  goods  were  afterwards  ship- 
ped back  to  Denver  by  Jonas  Saul,  but  on 
refusal  of  Laptdus  to  receive  them,  were  ship- 
ped to  Jonas  Saul  at  Pueblo  and  were  there 
sold  on  his  own  account  These  goods  not 
having  been  paid  for,  Lapldus  brought  suit 
against  Marcus  Saol  for  their  price.  On  tri- 
al a  verdict  was  returned  against  Marcus 
Saol  for  the  full  purchase  price  of  the  goods 
and  Interest.  From  a  Judgment  entered  up- 
on this  verdict  Marcos  prosecutes  this  ap- 
peaL 

It  being  admitted  that  Jonas  -Saul  made 
the  purchase  of  the  goods  in  question,  the  re- 
covery of  judgment  by  Lapldus  against  Mar- 
cus Saol  can  be  8op[x>rted  only  on  one  of  the 
following  theories :  Either  (1)  that  Jonas  Saol 
was  expressly  authorized  to  boy  the  goods 
for  Marcus ;  or  that  de  purchase  was  a 
necessary  Incident  to  the  former's  agency,  as 
manager  of  the  Pueblo  store;  or  {S)  tbat,  to 
the  knowledge  of  Lapldus,  Jonas  Saul  had 
purchased  goods  on  account  of  Marcus  Saul, 
and  UarcQB  had  ratified  such  action  by  pay- 
ing the  bills ;  or  that  Marcus  Saul  kmnp- 
Ingly  allowed  Jonas  to  purchase  for  his  own 
use,  but  upon  fals,  Marcos  Saul's,  credit, 
whereby  Lapldus  was  Induced  to  part  with 
his  goods  on  the  responsiMIl^  of  Marcus. 

Neither  of  tiiese  assnmpUons  Is  autqrarted 
by  proof.  Tb»  undisputed  testimony  is  that 
Jonas  Saul  bad  no  authority,  as  manager  or 
otherwise,  to  buy  goods  oven  for  the  Pueblo 
store;  nor  was  there  any  attempt  to  ahow 
that,  having  bought  goods,  his  action  had  been 
ratified,  by  the  payment  of  the  bills  for  such 
purchases  by  Marcus  Saul,  or  otherwise.  In- 
deed the  testimony  falls  to  show  that  Jonas 
Saol  ever  bought  a  dollar's  worfli  of  goods 
for  Marcus  at  any  time  or  place.  The  testi- 
mony further  shows,  also  undisputed,  tiiat 
i  Marcus  Saol  never  had  knowledge  of  the  pur- 
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chase  in  question,  until  payment  was  demand- 
ed, when  he  denied  vldj  connection  with  the 
transaction,  and  all  liability  thereunder. 

Even  U  there  was  real  or  apparent  author- 
ity in  Jonas  Saul  to  buy  goods  for  the  Pueblo 
store,  by  no  stretch  of  the  Imagination  can 
such  authority  be  held  to  authorize  a  pur- 
chase of  goods,  on  the  credit  of  Marcus  Saul, 
to  be  used  t»  start  a  store  at  Florence  for 
Jonas,  Lapldns  knew  the  precise  situation 
better  than  any  one;  he  knew  Jonas  ,Sau] 
was  not  buying  the  goods  for  Marcus  Saul ; 
but  on  the  contrary,  that  he  was  buying  them 
for  a  store  to  be  started  by  himself  outside 
of  Pueblo.  Had  he  found  Jonas  responsible, 
no  doubt  the  credit  asked  would  have  been 
given.  When  Lapldus  found  Jonas  without 
rating,  still  anxious  to  sell  the  goods,  he  made 
the  proposition  to  charge  them  to  Marcus 
Saul,  whom  he  bad  ascertained  was  good  for 
the  amount  With  the  facts  before  him,  the 
plain  legal  duty  was  upon  Lapldus  to  ascer- 
tain what  ftntl»>rity,  under  the  circnmstances 
of  the  proposed  sale,  Jonas  had  to  bind  Mar. 
ens  Saul  for  these  goods.  He  should  have 
made  Instant  inquiry.  This  he  utterly  failed 
to  do,  It  follow  concludvely  that  If  Lapidus 
finds  himself  now  in  an  unfortunate  plight 
he  is  there  through  his  own  folly,  and  be- 
cause of  his  failure  to  exercise  ordinary  busl- 
nesa  prudence  and  care  to  ascertain  whether 
Jonas  Sanl  had  power  to  bind  Marcus  Saul, 
under  the  i>ecnliar  facts  of  this  case,  to  p^ 
the  bill  herdn  sued  upon.  Lapldus  oug^t  not 
to  recover  as  a  matter  of  common  fairness, 
and  certainly,  under  the  law,  he  may  not  do 
so.  On  the  pleadings  and  proof  the  court  of 
Its  own  motion,  should  have  instructed  a 
verdict  It  was  ^ror  to  deny  the  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  law  and  .testimony. 

In  Wltoher  t.  Gibson,  15  Cola  App.  163, 
61  Paa  192,  the  court  says  that  app^nfs 
contention  was  fhst : 

"Where  one  would  hold  the  principal  for 
the  acts  of  an  alleged  agent,  he  must  either 
show  an  express  authority  delegated  to  the 
representative,  or  a  course  of  conduct  pur- 
sued along  the  lines  of  the  due  course  of  the 
particular  business  carried  on  to  the  knowl- 
edge and  with  the  real  or  apparent  consent 
of  the  principal  which  will  estop  him  to  deny 
an  original  grant  of  power.  If  this  case  is  to 
be  brought  within  the  latter  principle,  he  who 
thus  deals  with  an  agent  Is  as  much  bound 
as  Id  the  first  case  to  Inquire  about  the  agent's 
authority  and  if  he  thereby  learns  or  by  such 
Investigation  might  have  found  out  the  actual 
limit  of  the  agent's  power,  he  may  not  insist 
that  the  authority  was  apparently  possessed, 
and  on  that  theory  hold  the  principal  for 
what  the  agent  has  done,  when  In  fact  he  had 
no  real  right  to  act  I  agree  In  the  main 
with  this  law  and  concede  that  he  whose 
cause  of  action  grows  out  of  an  agent's  acts, 
must  either  prove  an  actual  power  delated, 
or  one  which  may  be  legitimately  Inferred 


from  what  was  done  and  that  the  plaintiff 
may  not  sit  idly  by,  make  no  Inquiry,  and 
thm  hold  the  principal  on  the  theory  of  an 
estoppel,  without  proof  of  a  course  of  dealing 
with  himself  so  long  continued  as  to  b^et  a 
legitimate  rdlance  on  the  apparent  posses- 
sion of  authority." 

Undoubtedly  the  above  correctly  states  the 
law,  and  is  peculiarly  applicable  here.  The 
burden  was  with  Lapldus  to  prove  authority 
in  Jonas  Saul  to  bind  hia  brother  Marcus. 
No  testimony  to  that  ^ect  was  introduced. 
No  course  of  dealing  was  shown,  or  attempt- 
ed to  be  ahomi,  whidb  ev&a  squtnte  at  i^n- 
Uiority  In  Jonaa  to  buy  goods  for  Marcus,  any- 
where or  for  any  stwe,  or  at  an,  mudi  leas 
to  buy  for  himself,  Jonaa  SauL  Lapldna 
made  no  inqnlty  as  to  the  authority  of  Jonaa. 
It  is  wholly  due  to  this  failure  tbat  he  suf- 
fers. Tbem  la  no  Utw  that  puts  thia  loaa, 
which  was  the  direct  result  of  the  Inexcoaa- 
ble  n^lect  of  Lapldus,  on  Marcus  Saul,  who 
l8  without  fault  himself,  so  tar  aa  the  teatl- 
mony  showa. 

Uiera  la  no  conflict  In  the  teatlnuHiy.  Ttie 
record  ia  barren  of  proof,  direct  m  Inferen- 
tial, to  establish  authority  In  Jonaa,  as  agmt. 
to  bind  Marcus  in  a  tranaactim  of  this  kind. 
The  bald  fact  that  Jmaa  waa  nuwager  of  the 
Pueblo  store  of  Marcus  Saul  can  in  no  senae 
be  taken  aa  proof  of  dther  real  or  apparent 
authority  in  the  former  to  hind  the  latter 
tor  the  purchase  price  of  gooda,  with  which 
to  set  himself  up  In  hualnesa.  Tbin  is  the 
sole  fact  produced  upon  whldi  reliapce  la  had 
to  show  such  authority.  It  la  thua  (dear  that 
the  contention  that  the  Jury^  on  conflicting 
testimony,  fbund  auch  authority  to  exist,  and 
that  such  flndlng  hinds  thia  court,  ia  wlUiout 
mwlt  There  waa  not  only  no  C(mflict  in  tea- 
tlmony,  there  was  an  entire  abeence  of  tes- 
timony even  tending  to  eatahliah  audi  au- 
thority. 

The  witness  Light  testified  that  he  saw  lat- 
er two  or  three  of  the  children's  sample  oveiv 
coats  with  for  coUara,  sold  in  this  bill  of 
goods,  at  the  Pueblo  store  of  Marcus  Saul. 
This  is  vigorously  denied,  and  LightTs  identi- 
fication is  by  no  means  conclusive,  or  even 
satisfactory,  he  having  seen  the  goods  only 
at  a  distance.  Upon  the  strength  of  this  tes- 
timony an  affirmance  of  the  Judgment  Is  urg- 
ed, under  the  rule  that  the  principal  will  not 
be  permitted  to  keep  the  product  of  a  pur- 
chase and  refuse  to  pay,  even  though  the 
agent  was  without  authority  to  bay.  Even 
If  this  principle  of  law  could,  at  this  late  day 
and  now  for  the  first  time,  be  Invoked,  the 
supposed  benefit  to  Marcus  Sanl  Is  of  such 
doulitful  import,  and  so  trifling  In  amount 
that  It  cannot  be  permitted  to  rule  the  case. 
However,  the  action  Is  planted  by  the  plead- 
ings, proof,  and  Instructions  of  the  court  alone 
upon  the  doctrine  of  agency.  An  inspection 
of  the  instructions  shows  this  conclusively. 
No  question  of  benefits  to  Marcus  Saul  from 
the  tranaaction  waa  submitted  to  «r  passed 
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upon  by  the  jury,  and  we  hold  tliat.  1b  any 
event,  the  sbowing  in  this  respect  was  entire- 
ly Insufficient  to  warrant  the  appllcatlini  of 

the  mle. 

The  Judgment  Is  wrong  as  matter  of  law, 
and  should  be  reversed,  and  the  cause  re- 
manded with  Instruetlona  to  the  court  below 
to  proceed  therewith  in  accordance  with  the 
TlewB  here  expressed.   It  Is  M  OTdered. 

Jud^ent  reversed. 


STEIBLE*  a  Jm  and  WHITD.  3^  concfor. 


(«  Oolo.  BBS) 

BARCLAY  et  al.  r.  LONDON  GUARANTEE 

&  ACCIDENT  CO..  Limited. 
(Bapnme  Goort  of  Oolorade.    Dec.  6.  1009.) 

1,  INBUBANOB  <|  639*)— CABUAUT  IHBCBANOB 

— Notice  or  Acxjident. 

A  policy  iDButinz  the  owner  of  a  building 
■gainst  liability  for  injuries  sustaiued  by  paesen- 
f  en  in  an  elevator  In  the  building  proriaed  that, 
atx  the  occurrence  of  an  accident  and  cmi  receipt 
of  sny  notice  of  a  claim  on  account  of  an  acd- 
dent,  Insured  should  give  Immediate  notice  in 
writing  to  the  Insurer.  Held,  that  where  insur- 
ed knew  of  an  accident  immediately  after  its 
occurrence,  and  wlthlo  a  month  knew  that  the 
injured  person  intended  to  hold  him  for  damages, 
bnt  gave  Insurer  no  notice  until  two  mouths 
thereafter,  and  then  merely  by  means  of  a  tele* 
^one  message  as  to  the  occurrence  of  the  acd- 
oent,  insurer  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1328,  1829;  Dea  Dig.  S  S39.*] 

Z  INSUB&NOE    a    146*)  —  OORnBUOTIOK  Or 
POLICT. 

In  cases  of  amblgoity  or  uncertainty  in  the 
danses  in  a  policy  or  insurance  which  limit  or 
exempt  the  insurer  from  liability,  that  construc- 
tion most  favorable  to  the  assured,  coneisteot 
with  the  terms  of  the  policy,  must  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  19  296.  296 ;  Dec  Dig.  i  140.«J 

8.  iHBiraAHOK  (f  645*)— AoTiOH  or  Pouot— 
lasun  AND  PBOor. 

In  an  action  on  an  iusurance  policy,  where 
the  complaiuBot  alleges  performance  of  all  condi- 
tions of  the  piMiCT  on  the  part  of  plaintiff,  recov- 
ery DUj  not  be  bad  on  tbe  ground  of  waiver  ct 
conditions. 

[Bd.  Note.— For  otiier  cases,  see  Insnrance. 
Cent  Dig.  S  1637:  Dec.  Dig.  f  645.*] 

4.  iKSnRAtTCE  (S  558*)— OONDITIONS  09  POL- 

ICT— Waives. 

Where  a  polii^  Insuring  the  owner  of  a 
building  against  liability  for  injniles  to  passen- 
gers In  an  elevator  in  the  building  required  im- 
mediate notice  of  any  accident  or  claim  for  dam- 
ages, and  insured  gave  no  notice  of  an  accident 
or  claim  until  some  time  after  the  claim,  the 
conduct  of  Insurer's  agent  and  his  attorney  in 
thereafter  taking  statements  of  various  persons 
aa  to  the  accident  did  not  amount  to  a  waiver  of 
the  conditions  as  to  notice;  the  agent  having 
previously  informed  insnred  that  the  insurer 
woold  not  accept  liability. 

TEd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  8S  1382-1390, 1405 ;  Dec.  Dig.  S  558.»] 

Error  to  District  Court,  City  and  County 
of  Denver;  John  I.  Mullins,  Judge. 

Action  by  James  William  Barclay  and  an- 
other against  the  London  O-uarantee  &  Acci- 
deot  Company.  Limited.  Judgment  in  favor 


of  defendant,  and  plalntUEs  brlnf  error.  Af- 

Brmed. 

Hugh  Bntler,  for-plalntlfFs  In  error.  Ohaa. 
W.  Waterman,  for.defendant  In  error. 

WHITE,  J.  The  plalntlffe  in  error  were 
trustees  for  the  owners,  and  in  possession,  of 
the  Windsor  Hotel  In  the  city  of  Denver.  The 
building  waa  supplied  with  an  elevator  to 
carry  passengers  from  one  floor  to  another. 
May  9,  1896,  the  defendant  in  error,  for  a 
valuable  consideration,  issued  and  delivered 
to  the  plaintiffs  a  certain  policy  of  casualty 
Insurance,  Insuring  tbem  against  all  liability 
for  damages  not  exceeding  a  designated  sum 
"on  account  of  fatal  or  nonfatal  injuries  bus* 
talned  by  any  person  or  persons,  other  than 
the  assured.  In  the  elevator,  or  in  the  levat- 
or well  or  hatchway,  or  while  entering  upon 
or  alighting  from  the  car  connected  with  tbe 
elevator."  The  policy  was  made  "subject  to 
the  agreements  and  conditions  Indorsed  here- 
on nnder  which  this  policy  is  tssued  and  ac- 
cepted," among  which  were  the  following,  to 
wit:  "Upon  the  occnrrence  of  an  accident, 
and  also  upon  receipt  of  notice  of.  any  claim 
on  account  of  an  accident,  tbe  assured  ahall 
give  Immediate  notice  in  writing  of  such  ac- 
cident or  claim,  with  the  fullest  information 
available,  to  the  general  manager  of  the 
company  for  the  United  States  of  America, 
In  the  city  of  Chicago,  Ullnols,  or  to  the 
agent,  If  any,  provided  he  Is  still  aetlag  for 
the  company,  who  shall  have  countersigned 
this  policy.  The  assured  shall,  from  time  to 
time,  and  at  all  times,  furnish  such  addition- 
al Information  in  relation  to  the  accident  as 
the  con4>any  may  require.  *  •  •  The 
terms  and  conditions  of  this  policy  cannot  be 
altered  or  waived  by  agent,  and  no  alterattou 
shall  be  valid  unless  indorsed  upon  the  pol- 
icy by  the  general  manager  of  the  company 
for  tbe  United  States  of  America."  March 
12,  1897,  while  the  policy  was  still  In  force, 
one  Eva  L.  Smalls,  a  gneet  of  tbe  hotel,  was 
Injured  in  the  elevator.  The  plaintiffs  were 
residents  of  London,  E^ngland.  and  it  appears 
one  Gllmore  was  their  general  agent  in  Den- 
ver, but  at  the  time  of  the  injury  one  Wlg- 
gln  was  the  active  and  Immediate  manager 
of  the  hotel.  Within  10  or  15  minutes  after 
the  accident  Wtggin  was  advised  thereof, 
and  had  a  conversation  with  the  Injured  per- 
son, who  did  not,  however,  at  that  time, 
make  a  claim  for  damages  on  account  of  the 
accident,  but  rather  took  the  blame  therefor 
upon  herself.  Wl^in  saw  tbe  Injured  person 
every  day,  and  within  two  weeks  or  a  month 
was  advised  that  she  Intended  to  claim  dam- 
ages for  the  Injury.  He  immediately  notified 
Gllmore  of  such  claim,  having  also  notified 
him  of  tbe  accident  at  the  time  it  happened. 

Neither  plaintiffs  nor  their  agents  at  any 
time  gave  notice  in  writing  of  the  accident 
to  the  defendant  at  Chicago,  or  to  Thomas  F. 
Daly,  the  agent  who  countersigned  the  pol- 


*ror  other  eaaaa  see  sane  tuple  and  section  NUMBER  la  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  laAexes 
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Icr;  nor  was  0117  wrlttm  noUce  given  Atbm 
to  the  defendant  or  to  Daly  of  the  claim  for 
damagee.  June  12tb  following  tlie  accident 
eome  one  from  the  hotel  telephoned  to  the  of- 
fice of  Daly  to  the  effect  &at  the  accident  or 
Injary  bad  occurred.  Dalj  thereujwn  visit- 
ed the  hoteU  and,  after  some  conversation 
as  to  the  facts  of  the  accident,  notified  the 
manager  of  the  hotel  that  "the  notice  was 
late  and  the  company  would  not  accept  liabil- 
ity a^  that  time."  An  attorney,  at  the  re- 
quest of  Daly,  on  ealld  date,  or  very  soon 
thereafter,  took  written  statements  of  the 
manager  ot  the  hotel  and  others  as  to  the 
acddatt  Daly  thereafter,  in  July,  had  some 
cottversatlon  with  Mr.  OUmore  about  the  ac- 
cident, and  on  the  SOth  of-  that  month  wrote 
the  plalntlfEs  that  the  notiw  of  the  accident 
could  not  be  accepted,  "as  the  conditions  of 
the  policy  were  entirely  Ignored  end  the  no- 
tice not  sent  in  tor  nearly  three  months  after 
the  occurrence  ot  the  accident."  The  plain- 
tiffs explained  that  they  were  led  to  believe, 
by  the  statements  of  the  party  Injured  to 
the  managw  of  tlw  hotel,  that  the  trustees 
were  in  no  wise  to  <bUune  for  the  accident, 
and  that  "there  would  be  no  daim  for  dam- 
ages, and,  of  course,  no  suit"  Mrs.  Smalls, 
however,  within  two  weeks  or  a  month  claim- 
ed damages,  notified  plalntllTB,  and  on  Sep- 
tember 17,  1896,  instituted  suit  against  the 
plaintiffs  here,  and  recovered  Judgment  for 
damages  on  account  of  the  4n]nry  sustained 
by  her  In  said  accident  Upon  the  commence- 
ment of  that  suit,  the  defendant  here  was  no- 
tified and  requested  to  take  charge  and  de- 
fend, which  it  had  a  right  to  do  imder  the 
teraw  of  said  policy,  but  declined  so  to  do, 
though  some  negotiations  were  bad  relative 
to  an  arrang^ent  by  which  It  could  defend 
wl^ut  waiving  any  of  Its  rights  to  deny  lia- 
Ullty  under  the-pollcy  of  Insurance.  The  judg- 
ment for  damages  was  against  Barclay  only; 
his  co-truBtee  not  having  been  served  with 
process.  Bach  of  said  trustees,  however,  paid 
one-half  of  the  Judgment,  and  thereafter  in- 
stituted this  suit  to  recover  the  sum  desig- 
nated In  the  policy,  which  was  less  than  the 
amount  of  the  judgment  paid.  The  trial  was 
to  the  court  without  a  Jury,  resulting  In  a 
judgmrat  for  the  defeodant,  from  which  this 
salt  is  prosecuted. 

The  defendant  contends  that  the  express 
language  of  the  policy  requires  immediate 
written  notice  to  be  given  It  whenever  any 
accident  occurrs  within  the  terms  of  the  pol- 
icy, and  another  such  notice  whenever  a 
claim  is  made  for  damages  based  upon  in- 
juries sustained  in  such  accident ;  that  plain- 
tiffs having  failed  to  give  the  required  no- 
tices, or  either  of  them,  the  defendant  is  re- 
leased and  exonerated  from  liability  under 
the  policy.  The  plaintiffs,  however,  In  ar- 
gument assert  that  a  reasonable  construc- 
tion of  the  policy  did  not  require  the  giving 
of  notice  or  notices,  unless  the  circumstances 
of  the  accident  eruggeBted  that  some  claim 
for  damages  might  be  made  agaiuat  them; 


that  so  long  as  they  did  not  sivrahendt  w 
have  reason  to  apprehend,  that  such  claim 
would  be  made,  It  was  not  necessary  to  no- 
tify the  defendant ;  and  that  as  soon  as  this 
latter  ertfit  happened  in  the  case  at  bsr.  the 
defendant  was  veitMUy  advised  of  the  acdr 
dent  and  claim,  and  t^  its  actions  and  con- 
duct waived  the  written  notices  required. 
The  righto  Involved  in  this  litigation  are  con- 
tractual, and  are  measured  by  the  terms  and 
conditions  of  the  policy,  which  must  be  giv- 
en a  "reasonable  and  natural  constmctkm." 
It  la  eq:naUy  true,  as  argued  by  oounsel,  that 
in  cases  of  ambiguity  or  uncertainty  In  the 
clauses  in  a  policy  of  insurance  which  limit 
or  exempt  the  insurance  company  from  lift- 
blllty  that  construction  most  fovorable  to  the 
assured,  conslatoit  with  the  terms  of  the 
policy,  must  be  adopted.  American  Surety 
Company  v.  Pauly,  170  U.  S.  1«,  18  Sup.  Ot 
5S2,  42  U  Ed.  977.  These  rul«  are  sound 
and  should  always  be  applied,  but  no  court 
should,  or  can,  properly,  take  from  the  par- 
ties the  inherent  right  to  contract  as  they 
will,  and  make  a  contract  for  them  as  they 
might  have  made  in  the  light  of  subsequent 
events. 

Counsel  say  that  if  a  person  be  injured  ap- 
parently by  his  own  negligence  on  premises 
owned  by  another,  protected  by  an  Insurance 
policy,  the  assured  has  no  knowledge  or  even 
grounds  for  suspicion  that  the  party  Injured 
will  make  any  claim  against  him  for  dam- 
ages, and  that  such  a  circumstance  or  hap- 
pening does  not  really  become  an  accident 
within  the  meaning  of  the  policy  until  the 
assured  Is  notified  or  In  some  way  acquires 
knowledge  that  damages  will  be  claimed- 
Were  we  to  accept  this  reasoning  and  inter- 
pretation of  the  policy,  which  we  do  not  wish 
to  be  understood  as  doing,  it  wonJd  not  avail 
the  plaintiffs,  as  they  did  not  bring  them- 
selves within  the  supposed  rule.  They  knew 
through  their. special  agent  the  active  man- 
ager of  the  hotel,  and  their  general  agent 
Gilmore,  of  the  accideut  Immediately  after 
Its  occurrence,  and  within  two  weeks  or  a 
month  they  likewise  knew  that  the  Injured 
person  claimed  damage  and  intended  to  hold 
plaintiffs  therefor,  yet  no  notice  of  any  kind 
was  given  defendant  until  at  least  two  months 
thereafter,  and  then  simply  a  telephone  mes- 
sage that  the  accident  had  occurred.  Clear- 
ly th*e  plaintiffs  are  not  within  the  terms  of 
the  supposed  rule  which  they  seek  to  invoke. 
Therefore  we  need  not  at^d  do  not  determine 
whether  a  reasonable  construction  of  the 
policy  did,  or  did  not  require  the  giving  of 
notice  or  notices,  unless  the  drcumstances  of 
the  accident  suggested  that  some  claim  for 
damages  might  be  made,  or  the  plaintiffs  ap- 
prehended, or  had  reason  to  am>rehend,  that 
such  claim  would  be  made.  Not  only  did  the 
circumstances  of  the  accident  suggest  that 
some  claim  (or  damages  might  be  made,  but 
the  party  injured  was  within  two  weeks  or  a 
month  thereafter  actually  asserting  that  she 
intended  to  claim  damages.   The  plain  and 
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aoeqalTOcal  re^nirementi  of  tb/b  eomtract  are 
that  "19011  tbe  occnrrenoe  of  an  accident,  and 
also  upon  reo^pt  of  notice  of  any  claim  on 
acoomtt  of  an  acddent,  the  assured  staall  give 
Immediate  notice  In  wilting  of  sadi  accident 
or  claim  wltb  the  fnlleat  Information  avail- 
able" to  the  defendant  These  oondltlons  are 
as  mudi  a  part  of  the  contract  aa  any  other 
portion  thereof.   The  plaintiffs  Yolantarll7 
entered  Into  the  contract,  with  these  condi- 
tions therein,  and  thereby  made  themselTes 
subject  to  such  conditions  Tbelr  stipulation 
In  regard  to  Immediate  notice  was  a  condition 
with  which  they  must  comply  In  order  to 
bring  the  defendant  under  its  obligations. 
Their  right  to  Indemnity  flowed  from  this  in- 
strument It  was  an  executory  contract  and 
failure  to  comply  with  the  conditions  as  to 
notice  was  a  failure  to  complete  the  con- 
tract  We  are  not  announcing  the  rule  that 
under  no  drcnmstances  could  the  written  no- 
tice or  notices  be  dispensed  with,  or  the  party 
assured  be .  excused,  from  giving  the  same. 
On  the  contrary,  we  think,  where  suCBcient 
explanation  of  the  failure  to  give  the  required 
notice  appears  in  the  record,  the  contract  may 
nevertheless  be  enforced.   The  case  of  U.  8. 
Casualty  Company  v.  Hanson,  20  Colo.  App* 
393,  79  Pac.  176,  is  an  example  of  this  rule. 
Such  a  case,  however,  is  entirely  different 
from  the  one  at  bar.    We  confine  our  ded- 
8lon  to  the  case  presented  in  this  record. 
Here  the  failure  to  give  the  required  notice 
or  notices  during  the  period,  after  the  hap- 
pening of  the  accident  and  the  acquirement 
of  knowledge,  by  plaintiffs  of  a  claim  for 
damages  therefor,  and  the  communication  of 
.  such  facts,  even  though  verbally,  to  the  de- 
fendant is  wholly  unexplained.    We  are  of 
the  opinion  that  by  the  language  of  the  con- 
tract an  Immediate  notice  of  the  accident  and 
also  notice  of  claim  for  damages  as  stipulat- 
ed for  are  conditions  precedent  to  the  liabili- 
ty of  the  defendant,  and  without  such  notice 
or  notices,  or  a  legal  excuse  for  the  failure  to 
give  the  same,  the  defendant  cannot  be  held. 
In  the  case  of  L  G.  &  A.  Co.,  Ltd.,  v.  Slwy, 
36  Ind.  App.  340,  66  N.  B.  481,  the  IdenUcal 
form  of  policy  here  in  suit  came  under  re- 
view, and  it  was  tltere  held  that  the  require- 
ment In  the  policy  that  the  assured  give  Im- 
mediate notice  In  writing  of  any  claim  on 
account  of  an  accident  is  a  condition  prece- 
dent to  the  insurance  company's  liability,  and 
the  failure  to  give  it  immediately  works  a  for- 
feiture of  the  policy.  Of  course,  the  require- 
ment of  Immediate  notice  will  be  construed 
with  reference  to  the  drcumstanoes  of  the 
case.   The  word  "Unmedlate"  qualifying  the 
word  "notice"  must  necessarily  be  given  a 
reasonable  construction  having  regard  to  the 
olrcumstances  of  the  particular  case.  It  meaii^ 
within  a  reasonable  time.   "It  forbids  inten- 
tional and  needless  delay,  but  It  does  not  bind 
the  person  who  la  to  give  notice  to  act  upon  the 
Instant  nor  without  taking  reasonable  time  to 
procure  sach  Information  as  the  requirement  Is 


iDlMiaed  to  fornlsh  to  the  par^  to  be  nottfled." 

The  caae»  of  Orand  Raplda  Bleetrie  Ll^t 
ft  Powo:  Company  t.  Fidelity  ft  Casualty 
Company,  Ul  Ulcfa.  148.  68  N.  W.  24a.  and 
An<dca  Lomber  Company  v.  FldeUty  &  Gaa* 
nalty  Company,  «S  HInn.'286,  6S  N.  W. 
80  L..  R.  A.  689,  are  relied  upon  by  plalntifFs. 
^eae  cases  present  the  question  whether  un- 
der the  respective  clauses  there  under  con- 
Bld»ation  two  notices  were  required,  and 
whether  one  should  be  glvra  Immediate 
tipon  the  occurrence  of  an  accident  and  an- 
other  when  claim  for  damages  is  made,  or 
wheOier  such  conditions  were  complied  with 
by  deferring  to  give  any  notice  until  the 
dalm  for  damages  was  made  on  account  of 
the  accident  the  language  of  the 

policies  there  under  consideration,  It  was 
held  that  the  giving  of  notice  upon  claim 
being  made  for  damages  was  sufficient  This 
rule,  however,  doea  not  aid  plaintiffs  as  they 
neither  gave  notice  when  the  accident  oc- 
curred, nor  when  the  claim  for  damages  was 
made.  In  Underwood  Veneer  Co.  v.  London 
Guarantee  &  Accident  Co.,  Ltd.,  100  WI& 
878,  7fi  N.  W.  996^  the  identical  form  of  poU- 
cy  here  under  consideration  was  considered, 
construed,  and  Interpreted.  The  defendant 
In  that  case  Is  the  defendant  in  this.  The 
policy  was  identical  in  terms  and  conditions 
with  the  one  here  under  consideration.  The 
decision  In  that  case  turned  upon  the  con- 
struction of  the  same  condition  upon  wlilch 
this  case  rests.  The  party  was  injured  Au- 
gust 24,  1895,  and  made  claim  for  damages 
J£ay  28,  189a  On  the  latter  date  the  assured 
for  the  first  time  notified  the  Insurance  com- 
pany. On  June  8,  1896,  the  assured  further 
Dotlfled  the  Insurance  company  of  the  o<>- 
eurrence  of  the  accident  and  of  claim  having 
been  made  for  damages.  September  7,  1896, 
the  injured  party  brought  suit  against  the 
assured  and  the  latter  tendered  the  defense 
to  the  Insurance  company,  which  It  declined, 
and  denied  all  UAblllty.  The  case  resulted 
in  Judgment  In  favor  of  the  Injured  i>art7 
and  against  the  assured.  The  latter  there- 
upon sued  the  Insurance  company  upon  Ite 
policy  and  recovered  Judgment  from  which 
an  appeal  was  prosecuted.  The  court  at  page 
881  of  100  Wis.,  page  997  of  75  N.  W., 
said:  "After  careful  consideration,  we  are 
constrained  to  hold  that  the  conditions  In- 
dorsed upon  the  policy,  and  quoted  above, 
were  conditions  precedent.  The  policy  ex- 
pressly states  that  It  was  'subject  to  the  agree- 
ments and  conditions  Indorsed'  thereon.  Such 
conditions  expressly  required  the  plaintiff, 
'upon  the  occurrence  of  an  act^denf  to  'give 
Immediate  notice  In  writing  of  such  accident' 
etc  The  reason  for  requlrbig  such  notice  la 
obvious.  It  was  to  enable  the  defendant  to 
Ipvestlgate  the  facte  and  circumstances  of  the 
accident  while  they  were  fresh  In  mind,  with 
the  view  of  settling  the  loss  In  case  It  should 
be  so  advised,  and,  In  case  of  a  contest  to  be 
prepared  to  defend  the  same  as  stipulated  In 
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the  policy.  Accordingly  ttie  plaintiff  was 
thereby  expressly  precluded  from  settllcg  any 
dalm  or  incarring  any  expense  wltbont  the 
consent  of  the  defendant,  except  In  case  of 
absolute  necessity. ,  These  things  made  it  im- 
portant for  the  defendant  to  be  notified  Im- 
mediately, not  only  of  the  occurrence  of  the 
accident,  but  also  that  a  claim  for  damages 
had  been  made  by  the  Injured  person  on  ac- 
count of  the  accident  The  words  'and  also.* 
in  the  conditions  quoted,  pretty  clearly  indi- 
cate that  such  notice  of  'the  occurrence  of 
the  ac<ddeDt'  was  to  be  followed  hy  a  further 
or  additional  notice  of  any  claim  made  for 
damages,  and  each  such  notice  was  to  be 
given  Immediately  as  therein  reqaired.  In 
the  two  cases  relied  up<m  by  counsel  f  w  the 
plaintifl  the  condition  did  not  contain  the 
word  'alfloT  and  in  that  xespect  the  cases  are 
distinguished  from  the  one  at  bar.  Anoka 
Lumber  Co.  t.  Fidelity  &  Oasnalty  Co..  6S 
Minn.  286,  05  N.  W.  8SS,  SO  U  B.  A.  088; 
Grand  Baplda  B.  I..  *  P.  Go.  t.  Fidelity  ft 
Oasnalty  Co.,  Ill  Mich.  148,  09  N.  W.  m 
Certainly  we  cannot  hold  nnder  the  condl- 
tkma  in  Hite  p<dlcy  that  the  notice  of  the 
dalm  for  damages,  made  for  the  first  time 
nine  months  after  the  accident,  saUsfled  the 
reqnlremoit  tliat  immediate  notice  thould  be 
given  of  Mlie  occarrence  of  the  accident,' 
nor  can  we  hold  that  such  requirement  vnis 
not  a  condition  precedent  nor  can  we  hold 
that  such  notice  of  the  accident,  given,  for 
the  first  time,  nine  months  after  the  occur- 
rence of  the  acddeut,  was  an  'immediate  no- 
tice^* within  the  conditltm  quoted,  as  those 
words  have  been  repeatedly  coiwtrued  by  this 
court  ^ntzler  v.  Assodatlon,  88  Wis.  680, 
00  N.  W.  1002.  48  Am.  St  Rep.  984.  True^ 
tiiere  is  no  forfeiture  clause  In  the  ctmtract 
NeverthdesB  the  plaintiflT,  In  order  to  main- 
tain this  action,  bound  to  perform  such 
condition  precedent'* 

The  contention  of  plalntlflCs  tiiat  defendant 
waived  the  notice  or  notices  required  has  no 
merit  The  plaintiffs  In  their  complaint  spe- 
cifically charge  that  th^  "on  the  occurrence 
of  said  accident  gave  notice  in  writing  with 
full  particulars  of  said  accident  to  the  local 
agent  of  the  defendant  at  Denver,  and  that 
afterwards,  when  the  claim  was  made  for 
damages  on  account  of  said  accident,  they 
gave  a  like  notice  with  full  particulars  to  the 
said  local  agent  of  the  said  defendant  at 
Deanr.**  These  are  direct  and  positive  aver- 
ments of  Bpeclflc  compliance  with  the  require- 
ments of  the  conditions  precedent  set  forth 
In  the  policy.  Nothing  Is  averred  relative  to 
a  waivw.  The  plaintiffs  relied  qtedfically 
upon  a  strict  compliance  with  the  terms  and 
Mmdltions  of  the  policy.  The  defendant  in- 
terposed a  general  denial  of  all  the  material 
allegations  of  the  complaint  and  an  affirma- 
tive defense  based  upon  the  conditions  of  the 
policy,  and  alleged  that  no  notice  had  ever 
been  served.   Tbe  plaintiffs  failed  to  reply 


to  the  affirmative  defense,  or  at  all.  Inas- 
much as  there  Is  no  pleading  raMng  the 
question  of  waiver  In  this  case,  the  quesUfm 
Is  not  here  tor  review.  When  a  complaint 
upon  a  written  contract  alleges  specific  per- 
formance of  the  conditions  and  obligations 
on  the  part  of  the  plalntiif,  there  can  be  no 
recovery  upon  an  allied  waiver  not  plead. 
Mohney  v.  Reed,  40  Mo.  Al^  80.  10&;  Mc- 
Coy V.  Iowa  Co..  107  Iowa,  SO,  77  N.  W. 
528.  In  Isabella  Company  v.  Olenn,  S7  Colo. 
105,  168,  86  Pac.  840,  860,  In  speaking  of  the 
question  of  waiver,  we  said:  "Whethw  It  be 
a  waiver  or  a  release,  and  whatever  be  Its 
true  meaning,  if  defendant  wished  to  nij 
upon  it,  it  should  have  bem  specially  plead- 
ed, hut  It  was  not"  rnrtikermore,  Oxere  la 
absolutely  no  evidence  upon  which  a  claim 
of  waiver  can  properly  be  bos^  Assuming 
that  Mr.  Daly  and  the  attorneys  securing  the 
statements  relative  to  tlie  accident  conld  bind 
tiie  defendant,  we  are  wholly  nnable  to  dle- 
covor  in  tii^  acts  or  oondoct  any  Intention  to 
waive  or  any  waiver  of  the  breach  of  the  stip- 
ulation for  immediate  written  notice  of  the 
accident  and  dalm  for  damages.  Boon^  v. 
Maryland  Casualty  Co.,  184  Mass.  26,  «7  N.  B. 
882. 

We  find  no  reversible  error  In  the  recont 
here  pres«ited,  and  the  Judgment  Is  therefm 
affirmed. 

Jui^nusit  afllrmed. 

STEELS,  O.  3^  and  BAII^Y,  3^  ctmcor. 


(46  Colo.  S9») 
DIBZ  V.  HABTBAUBB. 
(Sopienu  Oonrt  of  Oolonda.    Dee.  6,  1909.) 

1.  Watbks  ah d  Wateb  Gottbbrs  (I  145*)— IB- 

BIOATIOH  —  AFPBOFBXATION  —  BlQHTB  AC- 

qniRED. 

Ad  appropriator  of  water  for  irrigation  may 
not  change  the  point  of  diversion,  the  character 
or  place  of  use,  or  enlarge  the  same  to  the  injury 
of  other  appropriators^  but.  with  this  qiialifica- 
tioQ,  the  rignt  to  do  bo  is  a  vested  property  right, 
which  attaches  to  the  appropriation,  and  may 
be  made  at  the  will  of  the  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig,  1 145.*] 

2,  Watbbs  and  Watbb  Couiisbs  (S  145*)— In- 

RIOATION— DBCBIB  OF  PBIOBIXT— USB  0»  TBtl 

Water. 

Where  an  appropriator  of  water  has  a  de- 
creed priority  of  the  waters  of  a  stream  for  nm 
of  his  whole  property,  which  abuts  on  both  sides 
of  the  stream,  be  may  use  the  whole  amount  of 
the  water  decreed  on  the  property  on  one  side 
of  the  stream. 

[Ed.  Note.— For  other  cases,  see  Wateis  and 
Water  Oonrses,  Dec  Dig.  1 14&*]  ' 

8.  Watbrs  and  Wateb  Goubsss  (1146*)— Ib- 
BioATioN  —  DECKEEn  Pmosmr— Ohahob  or 

Point  of  DiVBBaiON. 

Where  the  property  of  a  decreed  appropria- 
tor of  water  of  a  stream  abutted  on  both  sides 
of  the  stream,  and  the  headgate  and  main  ditdi 
were  on  the  north  side,  the  building  of  a  flume 
from  the  south  side  across  the  stream  and  con- 
necting it  with  the  main  ditch  at  a  point  below 
the  headgate  did  not  amount  to  a  change  of  point 
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diversion,  nqairlng  comvU&nce  with  the  st&t- 
BtoiT  provUioDS,  unce  the  flume  was  a  mere  lat- 
<ml  ditch. 

[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Gounes,  I>e&  Dig.  I  14&.*] 

'  Appeal  fnua  X>latrlct  Goart.  Ouster  Coun- 
ty; Uortcm  8.  Bailey,  Jw^e. 

Suit  by  Fred  Dlez  against  Gerbardt  Hart- 
baner.  From  a  Judgment  dismissing  the 
tetloa,  complainant  appeals.  Affirmed- 

J.  G.  Schweigert  and  Edwin  H.  Park,  for 
appellant   John  B.  Smith,  for  appellee. 

CAMPBELL,  J.   The  object  of  the  action 
was  to  prevent  defendant  from  diverting  and 
Qsing  on  bis  agricultural  lands  the  waters  of 
a  Datural  stream,  to  the  Injury,  as  Is  said, 
of  plaintlflf's  vested  rights  thereto.  The  par- 
ties own  lands  adjacent  to  Colony  creek  In 
Caster  county,  and  have  obtained  decreed 
priorities  of  right  to  the  use  of  the  waters 
tliereof  for  irrigating  the  same;  defendant's 
right  being  superior  to  that  of  plaintiff. 
Bacb  of  them  owns  subsequent  approprla- 
tloiu  which  are  not  material  to  the  pending 
controversy.    Part  of  defendant's  tract  lies 
on  the  north,  and  part  on  the. south,  side  of 
the  stream.  It  Is  the  claim  of  plaintiff,  which 
be  attempted,  but  failed,  to  prove,  that  de- 
fendant, after  he  had,  with  his  decreed  prior- 
ity, Irrigated  his  land  upon  the  north  side 
of  the  stream,  afterwards,  and  during  the 
same  season,  irrigated  the  land  on  the  south 
side.   In  other  words,  that  he  attempted  to 
make  the  same  appropriation  of  water  do 
double  duty  during  the  same  Irrigating  sea- 
son, which  this  court  in  Ft.  Lyon  Canal  Oo. 
T.  Chew,  83  Oolo.  8»2,  81  Pac.  37,  said  could 
not  be  done.    Plaintiff  also  invokes  the  fa- 
miliar rules  that  an  appropriator  of  water 
for  Irrigation  may  not  change  the  place  of 
nse,  the  point  of  diversion,  the  character  of 
the  use,  or  make  an  enlarged  use  of  bis  orig- 
inal appropriation,  to  the  prejudice  of  the 
rights  of  other  approprlators  from  tbe  same 
source  of  supply  after  their  rights  have  at- 
tached.   The  difficulty  with  plaintiff's  case 
Is  that  the  evidence  does  not  bring  It  within 
any  of  the  rules  enunciated  In  ^e  cases  to 
wblcb  be  refers  and  on  which  be  relies.  We 
liave  earefolly  read  the  evidence,  and  agree 
with  the  conclusion  reached  by  the  trial 
court,  that  plaintiff  entirely  failed  to  make 
out  the  case  stated  In  the  complaint.  It  is,  of 
course,  well  established  with  us  that  an  ap- 
propriator of  water  for  Irrigation  may  not 
cdian^e  the  [Mint  of  diversion,  the  character, 
or  place,  of  use,  or  enlarge  tbe  same  to  the 
Injury  of  other  approprlators;  but,  with  this 
<{oallflcatlon,  the  right  to  do  so  is  a  vested 
property  right  which  attaches  to  the  appro- 
priation, and  may  be  made  at  the  will  of  the 
appropriator.    As  we  read  the  record.  It  Is 
not  In  salons  dispute,  but.  If  so,  all  issues 
liave  been  resolved  in  his  favor,  tbat  defend- 
ant's appropriation  was  made,  not  merely 


for  tbat  portion  of  his  tract  of  land  wblcb 
lies  on  the  north,  but  as  well  for  that  on  tliti 
south,  side  of  tbe  stream.  There  Is  no  pro- 
vision or  clause  in  tbat  subdivision  of  tbe 
general  statutory  decree,  another  subdivision 
of  which  defines  plaintiff's  rights,  which 
limits  the  appropriation  to  any  particular 
portion  of  the  entire  tract  which  defendant 
at  the  time  owned.  It  Is  in  evidence  that 
from  time  to  time,  after  the  appropriation 
was  made,  defendant  used  It  Indiscriminately 
uiran  his  land  on  both  sides  of  the  creek. 
During  the  last  few  years  Immediately  pre- 
ceding the  beginning  of  this  action  It  has 
been  used  chiefly,  if  not  altogether,  upon 
tbe  lands  south  of  the  stream,  because,  from 
the  irrigation  of  lands  higher  up  and  from 
natural  causes,  defendant's  land  on  the 
north  side  received  from  seepage  and  other 
sources  enough  water  without  spreading  up- 
on It  the  water  covered  by  his  appropriation 
direct  from  tbe  stream.  This  he  had  the 
right  to  do. 

Plaintiff  did  not  succeed,  at  least  to  the 
satisfaction  of  the  trial  court.  In  proving  that 
defendant  used  this  appropriation  first  npon 
tbe  land  on  the  north,  and  afterwards,  and 
daring  the  same  season,  upon  an  additional 
and  equal  acreage  on  tbe  south,  side.  Nei- 
ther did  be  show  that  at  any  time  defend- 
ant diverted  from  the  common  source  of 
supply  any  greater  quantity  than  that  cov- 
ered by  his  decree.  In  otber  words,  there 
Is  no  showing  that  defendant  exceeded,  ei- 
ther in  volume  or  in  time,  his  decreed  ap- 
propriation. There  is  testimony  that  during 
these  later  years,  and  after  defendant  ceas 
ed  to  use  his  decreed  appropriation  in  irriga- 
ting lands  on  the  north  side  of  tbe  stream, 
plaintiff  has  not  been  able  at  all  times  to  ob- 
tain the  full  volume  of  his  decreed  priority; 
but  tbe  showing  is  entirely  lacking  that  sach 
failure  is  due  to  any  wrongful  act  of  defend- 
ant. Indeed,  the  trial  court  was  Justified  in 
finding  that,  Instead  of  injury  resulting  to 
plaintiff  from  defendant's  irrigation  of  lands 
on  tbe  south  side,  his  lands  were  benefited 
by  the  seepage  and  return  water  after  It  left 
defendant's  lands,  which  they  would  not 
have  received  had  defendant's  Irrigation 
been  confined  to  bis  land  on  tbe  north  side. 

Notwithstanding  the  insistence  of  plain- 
tiff In  his  argument,  we  have  not  before  us 
a  case  where  defendant  Is  attempting  to  use 
a  greater  volume  of,water,  or  to  use  a  right- 
ful  volume  for  a  longer  time  than  he  is  en- 
titled to,  or  where  he  Is  wasting  water  or 
using  it  when  he  has  no  need  of  It.  Neither 
Is  there  any  merit  in  plaintiff's  claim  that  de- 
fendant has  without  complying  with  our 
statute  changed  the  point  of  diversion  of  his 
ditch.  In  irrigating  his  land  on  the  south 
side  of  tbe  stream  defendant  takes  tbe  wa- 
ter from  the  stream  through  the  original 
hearlgate  of  bis  ditch,  the  same  as  when  he 
lrrl»;ated  the  lands  on  the  north  side.  Tbe 
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building  of  a  flume  across  the  stream,  and 
connecting  it  with  the  main  ditch  et  a  point 
below  Its  headgate,  amount  to  nothing  more 
than  building  a  lateral  ditch  from  the  main 
ditch  for  convenience  in  irrigating  different 
parts  of  the  tract  of  land  for  which  the  ap- 
propriation was  made. 

In  reaching  our  conclusion,  we  are  not  to 
be  understood,  of  course,  as  passing  upon  any 
conflicting  rights  which  are  not  here  Involv- 
ed. And,  If  hereafter  defendant  should  make 
such  change  In  the  place  of  the  use  of  the 
water,  or  enlat^  his  appropriation  either  In 
volume  or  time,  nothing  determined  in  tlils 
case  would  preclude  plaintiff  from  obtaining 
the  appropriate  relief,  if  he  should  be  enti- 
tled to  any. 

The  record  abundantly  Justifies  the  find- 
ings of  fact  which  the  trial  court  made  la  de- 
fendant's favor.  Defendant  has  not  exceed- 
ed his  lawful  rights.  Plaintiff  has  not  been 
Injured.  The  Judgment,  based  on  such  find- 
ings, dismissing  the  action,  Is  therefore  af- 
firmed. 

fflEEiLE,  O.  J.f  and  MUSSESt,  J.,  concur. 


(46  Colo.  617) 

LOWBl^  et  al.  v.  HBSSEnT. 
(Soineine  Court  of  Colorado.    Nov.  1,  1009. 
Behearini  Denied  Dea  0,  1909J 

1*  PbINOIFAL   and   AOERT  -  (t  34*)  —  AOENOT 

Coupled  wim  Interestv-kevocatidn. 
Plaintiff's  agency  under  a  cODtract,  where- 
by he  was  authorized  by  judgment  creditors  to 
collect  the  judgment  for  fifty  per  cent,  thereof 
as  compeneation,  was  not  coupled  with  ao  in- 
terest ;  and  hence  was  revocable  at  the  will  of 
the  judgment  creditors. 

[EH.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  56;  De&  Dig.  S  34.*] 

2.  Pbiitoifai.  and  Agent  (fi  36*)— Revocation 
ow  Agenct— Tbahsfeb  of  Subject- Matteb. 
Ad  assignment  by  a  judgment  creditor  of  a 
certificate  of  sale  of  the  judgment  debtor's  prop- 
erty upon  execution  revoked  plaintiff's  agency 
under  a  contract  with  the  Judgment  creditor  to 
collect  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  CenL  Dig.  |  58;  Dec.  Dig.  |  3S.*] 

8.  Principai.  and  Agent  ({  89*)— Compensa- 
tion —  Contbaot  —  Aotionb  FOE  Bbeach  — 
Pboop. 

In  an  acthm  by  an  agent  for  the  collection 
of  a  judgment  In  ooosfderation  of  rae-half  there- 
of aKainst  his  principals  for  the  amount  be 
would  have  received  had  he  been  permitted  to 
collect  the  Judgment,  where  plaintiff's  theory 
was  that,  after  the  sale  of,the  debtor's  property 
upon  execaUon,  be  offered  to  pay  the  judgment 
creators  their  part  of  the  judgment  and  depend 
for  compensation  uptm  the  sale  of  the  certificate 
of  sale  for  which  he  had  found  a  purchaser, 
plaintiff  most  show  that  the  jadgment  creditors 
would  have  received  their  part  of  the  judgment 
from  him,  and  that  he  would  tiave  sola  the  cei^ 
tifioate  for  its  face  valoe. 

[E}d,  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  235 ;  Dec  Dig.  |  89.*] 

4.  New  Tbiai.  (9  100*)  —  Geoundb  —  Newly 
DiscovBEBD  Evidence. 

In  an  action  by  an  agent  for  the  collection 
tit  a  judgment  In  consideration  of  one-half  there- 


of against  his  piindpals  for  Oie  amoont  h* 
would  hare  received  under  the  contract  had  he 

been  permitted  to  collect  the  judgment,  the  com- 
plaint alleged  that  plaintiff  would  have  collected 
the  judgment  except  for  defendants'  wrongful 
acts,  but  defendants  were  not  informed  by  pread- 
inga  or  otherwise  that  i^Intlfl  would  luive  col- 
lected It  by  selling  the  certificate  of  sale  Issued 
upon  the  sale  upon  execution  of  the  judgment 
debtor's  property  until  plaintiff  testified  that  a 
third  person  would  have  purchased  the  certifi- 
cate fnnn  him  had  defendants  not  sold  It.  After 
trial  and  Judgment  for  plaintiff  defendants  ol>- 
tained  such  third  person  a  affidavit  to  the  effect 
that  he  would  not  nave  purchased  the  certificate 
from  plaintiff.  Held,  that  a  new  trial  shonM 
have  been  granted  on  the  ground  at  newly  dis- 
covered evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
CenL  Dig.  U  206,  2M;  Dec.  Dig.  I  lOa*] 

Appeal  District  Court,  (Mty  uid  Coun- 
ty    Denver;  P.  L.  Palmer.  Judges 

Action  by  W.  W.  Hess^  against  O.  W. 
Low^  and  another.  From  a  Judgmrat  for 
plaintUT,  defendants  appeal.  Beversed  and 
remanded. 

Pred  Harrington  and  EL  H.  Sabln,  for  ap- 
pellants. Louie  Wagner  and  IL  Bl  Carp«t- 
ter,  for  appellee. 

MUSSBR,  J.  On  December  27,  1899,  one 
Bailey  recovered  a  Judgment  In  the  district 
court  of  Clear  Creek  coun^  for  f 1,495.9S  and 
costs  and  ¥150  attorney's  fees.  Eighteen  or 
nineteen  creditors  of  the  Judgment  debtor 
were  Interested  in  this  Judgment,  among 
whom  was  the  appellant  Lowell,  whose  Int^ 
est  was  small.  The  appellant  Sabln  was  the 
attorney  for  Ball^  and  the  other  creditors, 
and  had  an  Interest  in  the  judgment  for  at- 
torney's fees.  On  April  7,  1908,  Bailey, 
Lowell,  Sabln,  and  the  appellee  Hessey  enters 
ed  Into  a  written  contract,  whereby  Hessey 
was  appointed  as  the  agent  of  the  othw 
three  for  the  collection  of  the  Judgment.  It 
was  agreed  that  Hessey  sbould  have  all  over 
50  per  cent,  of  the  judgment,  exclusive  of  In- 
terest, as  his  compensation  for  collecting  the 
same,  provided  It  was  collected  or  safely  se- 
cured within  one  year.  Hessey  igteed  to  at 
once  initiate  such  proceedings  to  collect  the 
judgment  as  In  his  opinion  would  result  In 
securing  or  collecting  It  Hessey  was  author- 
ized to  receipt  In  full  for  the  judgment  and 
to  retain  50  per  cettt  thereof,  exclwive  of 
interest  The  assets  of  the  Judgment  debtor 
consisted  of  mining  dalms  upon  which  there 
was,  or  had  been,  a  prior  lien  of  about  flS,* 
OOa  With  this  Hen  unaatlsfled,  the  BaU^ 
Judgment  was  worthleeB.  Hessey  claims  that 
In  April  he  knew  or  had  information  that  this 
lien  was  in  fact  satisfied,  and  endeavored  to 
purchase  the  Bailey  Judgment  for  $500,  whldi 
he  was  unable  to  do.  He  continued  negotiat- 
ing with  Mr.  Lowell  for  the  Judgment,  and 
finally,  in  June,  the  contract  of  agency  was 
entered  Into  and  dated  April  7th.  Hess^ 
says  that,  before  it  was  signed,  he  went  to 
Kansas  City,  the  headquarters  of  the  Jodg- 
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ment  debtor,  to  BstlaCr  blmaelf  that  tbe  prior 
Ilea  waa  discharged.  He  saya  he  ao  aatlafled 
himself.  Whether  the  prior  Ilea  had  In  fact 
been  discharged  la  left  to  coulecture.  Inaa- 
mach  aa  Ua  dforta  to  collect  the  Judgment; 
after  the  execution  aale  hereinafter  mentlcm* 
ed,  wen  confined  only  to  an  attttnpt  to  as- 
sign the  certlQcate  of  sale  to  third  parties, 
It  Is  to  be  Inferred  Hessey's  information  was 
wrong,  and  that  the  priw  Uen  BtUl  existed. 
In  any  event,  Hessey  did  not  at  any  time  In- 
form Bailey,  Lowell  or  Sabln,  or  cause  them 
to  be  Informed,  that  he  had  Information  that 
the  prior  lien  had  been  aatlafled  until  after 
he  had  procured  from  them  the  written  con- 
tract On  June  24th  Hessey  caused  an  exe- 
cution to  Issue  upon  the  Judgment,  and  on 
August  19th  the  mining  claims  of  the  judg- 
ment debtor  were  sold  under  this  execution. 
None  of  the  defendants  were  present  Hes- 
se's agent  bid  in  the  property  for  the  full 
amount  of  the  Judgment  and  caused  a  cer- 
tificate of  aale  to  be  made  to  Bailey,  and  the 
execution  was  returned  satisfied.  What  be- 
came of  this  certificate  Is  not  clear,  altbongh 
It  appears  that  It  remained  In  Bailey's  name 
and  be  probably  had  It  On  March  10.  1904. 
Bail^  and  Lowell  were  requested,  on  behalf 
of  Hessey,  to  forward  the 'assignment  of  the 
Judgment  and  sheriff's  certificate  of  sale  to 
the  Denver  National  Bank  to  be  turned  over 
to  Hessey  upon  payment  of  50  per  cent  of 
the  Judgment,  as  he  was  aboot  ready  to  pay 
that  amount  On  April  Ist  a  letter,  on  Hes- 
sey*8  behalf,  was  sent  to  Sabln,  telling  him 
to  forward  an  assignment  of  the  judgment 
and  the  certificate  to  the  bank,  to  be  turned 
over  to  Hessey,  upon  payment  of  the  amount 
due  on  Hessey's  contract  and  that  Hessey 
was  ready  to  pay  the  money  and  close  the 
matter.  This  was  the  first  and  only  notice 
which  the  record  shows  that  Sabln  and  Lowell 
ever  received  that  Hessey  was  ready  to  turn 
over  any  money  to  them.  In  the  latter  part 
of  December,  1903,  Bailey  assigned  the  cer- 
tificate to  one  Kerr  for  (1,000.  This  money 
was  d^iosited  In  a  bank  to  Sabln's  credit, 
with  Instmctlons  to  pay  it  to  those  interested 
in  the  Judgment  which  was  done.  Ileseey 
brought  this  action  against  Bailey,  Lowell, 
and  Sabln  to  recover  the  amount  which  he 
would  have  received  had  be  collected  the 
Judgment,  alleging.  In  substance,  that  during 
the  year,  and  while  the  contract  of  agency 
was  in  effect,  through  his  efforts  the  Judg- 
ment would  have  been  collected  had  the  de- 
fOndanta  not  prevented  It  Heesey  recovered 
judgment,  and  from  this  Lowell  and  Sabln 
have  appealed. 

It  is  true,  as  appellants  contend,  that  the 
contract  of  agency  was  not  coupled  with  an 
interest  In  the  judgment  In  Hessey,  and  that 
tiie  contract  was  therefore  revocable  at  any 
time  by  the  defmdants.  This  rule  la  laid 
dtwn  In  Mediem  on  Agency,  {  204  et  seq., 
and  is  supported  by  the  authorities.  It  is 
also  probably  true,  as  the  appellee  contenda, 
that  the  defendants  could  not  revoke  the 


agenc7  without  becoming  IteUe  tD  BMoey 
for  labor  and  money  reasonably  and  necea- 
sarlly  expended  by  him  In  the  furtberance  of 
bis  agency  prior  to  the  revocation.  This, 
however,  Is  an  action  to  recover  the  full  com- 
pesisatlon  due  on  the  contract  as  though  per- 
formed by  the  and  unrevoked,  and  la  not 
an  action  to  recover  for  mon^  and  labor  »- 
ponded  as  aforesaid.  It  is  also  true  that  the 
assignment  of  the  certificate  to  Kerr  amount- 
ed to  a  revocation  of  the  authority  of  Heesey, 
BO  far  as  the  defendants  were  concerned,  but 
it  Is  said  In  Mechem  on  Agency,  |  223,  that, 
in  order  to  render  the  revocation  effectual, 
notice  of  it  must  be  given  to  the  agent  It 
is  gathered  from  tb6  record  that  on  April  2, 
1904,  Sabln,  from  Idaho  Springs,  in  response 
i  to  the  letter  of  April  1st  from  Hes8ey*a  attor- 
ney, requesting  the  forwarding  of  the  assign- 
ments to  the  bank,  wrote  to  the  attorney  at 
Denver  that  the  certificate  had  been  disposed 
of  some  time  before.  This  Is  tbe  first  the  at- 
torney knew  of  the  assignment  and  Heesey 
I  testified  that  he  did  not  know  of  it  at  that 
I  time.  The  attorney  notified  Hessey  at  Kan- 
sas Olty  of  Sabln's  letter.  It  does  not  aK)ear 
how  soon  the  attorney  wrote  to  Heesey.  In 
any  event,  Hessey  could  not  have  received  a 
letter  from  his  attorney  until  about  tbe  doae 
j  of  the  year  of  the  contract  on  April  7th.  It 
la  also  to  be  gathered  from  tbe  record  that 
what  was  done  by  Hessey  toward  collecting 
the  Judgment  was  all  that  could  have  been  ac- 
complished by  him  during  the  year  had  Bail- 
ey not  assigned  the  certificate  to  any  one. 

The  theory  of  tbe  plaintiff,  aa  conveyed 
to  ns  by  bis  evidence,  seems  to  be  that  he 
claims  that  while  the  contract  was  in  effect 
he  was  ready  and  offered  to  pay  to  Low^ 
and  Sabln  the  amount  coming  to  them  on  the 
jni^^ent  and  that  he  depended  for  his  com- 
pensation np<m  hla  ability  to  sell  the  certifi- 
cate, and  he  daims  he  had  found  a  purchaser 
therefor,  ao  that  he  would  have  received  his 
full  compoisatlon.  Two  things  are  necessary 
to  sustain  this  theory.  It  must,  firat  appear 
'  that  Lowell  and  Sabln  would  have  recdved 
their  part  from  Heesey ;  and,  second,  that 
Hessey  would  have  sold  the  certificate  for 
ito  face  value,  for  under  his  theory  he  could 
not  realize  any  money  from  it  without  s^- 
Ing  It  Whether  or  not  this  theory  conforms 
to  tbe  all^tlona  of  the  complaint  or  la  a 
fulfillment.  If  snsteined,  of  tbe  contract  of 
agency,  is  not  determined,  because  not  dis- 
cussed in  Che  briefs.  We  do  not  determine 
the  sufficiency  of  the  evidence  Introduced  by 
plaintiff  to  prove  that  he  bad  sufficient  money 
to  pay  the  defeadanto  what  they  were  en- 
titled to  and  to  take  up  the  certificate,  nor 
that  he  offered  and  was  ready  and  willing  to 
pay  them  this  mon^,  nor  the  duty  of  tbe  de- 
fendants to  comply  with  hla  requesto  to  for- 
ward the.  assignments,  nor  the  anffldency  ot 
\  the  evidence  Introduced  by  plaintiff  to  prove 
I  that  he  bad  found  a  purchaser  for  the  cer- 
i  tiflcate,  nor  the  effect  If  proven,  of  either 
>  or  both  of  the  two  things  which  It  was  necee> 
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Bary  for  the  plftlntlff  to  prore  to  suatatn  his 
theory,  for  some  of  these  questloiis  are  not 
fnllr  argued  In  the  briefs,  and.  If  all  <^  them 
were  reeolved  In  favor  of  the  pUlnttfT,  never- 
theless, on  the  record  before  na.  the  judgment 
In  this  case  must  be  reversed  on  account  of 
an  error  whicdi  was  highly  prejudicial  to  the 
appellants. 

In  his  testimony  the  plaintUf  attenqited  to 
make  It  appear  that  one  Stone  would  have 
purchased  the  certfflcate  from  him.  This  was 
the  first  knowledge  or  notice  that  the  defend- 
ants had  of  this  alleged  transaction  with 
Stone,  or  that  Hessey  could  Iiave  sold,  or 
claimed  to  have  been  able  to  sell,  the  cer- 
tificate to  any  oncw  There  was  nothing  in 
the  pleadings  to  apprise  the  defendants  of 
any  such  thing.  On  the  other  hand,  the  com- 
plaint alleges  that  the  plalntlEF  would  have 
collected  the  Jn^ment  In  full  bat  for  the 
wrongful  acts  of  the  defendants,  and  such  al- 
legation would  at  least  convey  the  impression 
that  he  would  have  collected  It  in  the  ordi- 
nary way>  It  dearly  spears  that  d^endants 
bad  no  reason  to  antit^te  any  snch  testi- 
mony, nor  could  th^  hare  i^epared  to  meet 
it,  under  the  circumstances.  After  the  trial, 
def«ndants  got  Into  Immediate  conununlcatlon 
with  Stone,  and  obtained  from  him  his  affi- 
davit that  he  would  t«tify.  In  ^ect,  that  he 
never  offmed  to  purchase  the  certificate  from 
Heas^  and  refused  to  deal  with  Hessey 
about  the  certificate,  and,  in  short,  that  Stone 
would  not  have  purchased  It  This  affidavit 
was  the  first  notice  to  the  defmdants  that 
Stone  would  so  testify.  The  defeiidants  pre- 
sented titielr  motion  for  a  new  trial,  with  this 
affidavit  and  others  in  due  time,  alleging, 
among  others,  as  cause  for  a  new  trial  this 
newly  discovered  testimony  of  Stone.  The 
motion  for  a  new  trial  was  denied.  In  view 
of  all  the  facts  and  circumstances  connected 
therewith,  the  defendants  ought  to  have  been 
permitted  to  have  obtained  and  introduced 
this  testimony  of  Stone,  which  had  all  the 
requirements  of  newly  discovered  evidence  set 
forth  In  Colo.  Springs  it  I.  Ry.  Co.  v.  Fo gel- 
song.  42  Colo.  841,  350,  94  Pac.  356. 

The  judgment  will  therefore  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

STEELE.  O.      and  CAMPBBLI^  J.,  con- 

(4€  Oolo.  BXR) 

STARBIRD  V.  JACOBS. 

(Supreme  Court  of  Colorado.    Nov.  11,  1909. 
Rehearing  Denied  Dec.  6, 1909.) 

L  Sfecifio  Pebfobuanck  (S  13*)— Rioht  or 

Action. 

Where  defcndftDt  with  covenant  of  warraDty 
moHA  land  to  plaintiff,  and  also  the  right  to  a 
certain  number  of  inchea  of  water  each  seasoii 
from  a  ditrh  company  on  making  an  annual  pay- 
ment therefor,  and  the  ditch  company  refused 


to  deliver  the  water  on  demand,  snlt  for  specific 
performance  against  defendant  would  not  lie; 
but  plaintiflTa  remedy  was  by  action  against  the 
ditdi  company,  or,  falling  tut,  then  against  de- 
fendant  on  the  covenant 

[Gd.  Note.— For  other  easM,  see  Specific  per* 
formance.  Cent  Dig.  H  30-32 ;  Dec.  Dig.  {  13.*] 

2.  SpEcino  PKBFOBUAncB  (I  127*)— Pbopebtt 

OP  Alterkative  Judgment. 

Defendant  with  covenant  of  warranty  sold 
to  plaintiff  land  and  a  right  to  a  certain  num- 
ber of  inches  of  water  to  be  delivered  by  a  ditch 
company  on  an  annual  payment.  On  refusal  to 
deliver  the  water,  plaintiff  sued  defendant  for 
specific  performance,  and  the  court  gave  judg- 
ment for  plaintiff  with  damages  for  the  delay 
and  an  alternative  judgment  of  damages  in  a 
Bum  representing  the  diminntiou  in  value  of  the 
premisea  occasioned  by  total  failure  to  deliver 
the  water.  Held,  that  the  alternative  judgment 
could  not  stand,  as  it  must  necessarily  be  based 
on  defendant's  failure  of  title  to  the  vate^ 
which  could  not  ha  established  in  such  action. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S8  406-411;  Dec.  Dig.  I 
127.*] 

8.  Watebs  awd  Wateb  Oocbsbs  (|  283*)— Ib- 
BXGATioN— Sale  op  Wateb— Bbeaoh  op  Con- 

TBACT— DaUAOES. 

In  a  suit  involving  damages  for  failure  of 
a  vendor  to  furnish  a  certain  number  of  Incbea 
of  "bought  water"  to  be  fnmtsfaed  by  a  ditch 
company,  no  other  measure  of  damages  was  com- 
petent than  the  value  of  the  water,  In  the  ab- 
sence of  evidence  that  no  such  water  was  obtain- 
able, and  a  decree  for  the  supposed  diminuti(m 
in  value  of  tbe  land,  on  the  rasis  of  the  price 
inld  per  acre,  was  erroneoas. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  S  324;  Dec.  Dig.  1 
263.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  FranlE  T.  Johnson,  Judge. 

Suit  by  Katie  Jacobs  against  Oeorge  A. 
Starbird.  From  a  decree  for  plalntUf,  de- 
fendant appeals.  Reversed. 

V.  Q.  Tanquary,  for  appellant  George  W. 
Taylor,  for  apptilea 

BAILBT,  J.  On  February  13, 1902,  the  de- 
fendant below,  appellant  here,  George  A.  Star^ 
bird,  claiming  to  own  block  1,  North  Berke- 
ley Gardens,  being  a  part  of  the  east  half 
of  the  southeast  quarter  of  sectlrak  1,  town- 
ship ^  south  of  range  69  west  containing  20 
acres  more  or  less,  together  with  one  share 
of  stock  in  the  Juchem  Extension  Ditch  & 
Reservoir  Company,  and  also  7%  Inches  of 
"bought  water"  from  said  ditch,  on  that  day 
sold  and  transferred  the  same,  by  deed  with 
full  covenants  of  warranty,  to  the  plaintiff 
below,  appellee  here,  Katie  Jacobs,  who  ac- 
cepted the  transfer  and  went  into  possession 
of  tbe  land.  The  term  "bought  wat^,"  it  is 
agreed,  was  a  right  in  Starbird  to  have,  dur- 
ing each  irrigating  season,  from  the  ditch 
company  upon  tbe  payment  of  a  fixed  annual 
stipend  therefor,  the  use  of  7%  inches  of  wa- 
ter for  tbe  partial  irrigation  of  the  land  sold. 
Tbere  Is  no  dispute  but  that  whatever  right 
Starbird  had  to  tbe  use  of  this  water  on  this 
land,  from  the  company,  was  transferred  to 
the  appellee  by  the  conveyance  referred  to. 
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Subeeqneotly  It  developed  tbat,  ttpon  demand 
of  the  Juchem  ExtenBion  Ditcli  &  Reservoir 
Company  for  delivery  of  the  "bougUt  water" 
for  the  season  of  1904,  and  a  tender  of  the 
agreed  annual  rental  therefor,  the  company 
declined  to  deliver  the  same  on  the  sole 
ground  that  Starbird  bad  no  such  right  as  he 
claimed,  or  any  right  to  have  and  receive  this 
water.  Thereupon  an  action  was  begun  by 
Jacobs  against  the  ditch  company  to  deter- 
mine the  question  of  her  right  to  have  from 
It  the  "bought  water"  which  had  been  con- 
veyed. This  action  was  abandoned,  because, 
as  it  Is  claimed,  Starbird  refused  to  furnish 
the  necessary  funds  for  Its  prosecution.  That 
action  ahoold  have  been  continued  hy  Jacobs 
to  a  final  determination,  for  upon  Its  result, 
whatever  vnty  the  suit  might  go,  her  subse- 
quent action  must  largely  depend.  After- 
ward, and  on  November  15.  1905,  Jacobs 
brought  this  suit  In  the  district  court  for  the 
city  and  county  of  Denver  for  a  decree  for 
Specific  performance  against  Starbird  of  his 
contract.  «s  ezempUfled  In  his  deed  of  war- 
ranty, and  to  effect  a  delivery  of  the  "bought 
water"  therein,  and  thereby  conveyep,  to- 
gether  with  damages,  which  Jacobs  claimed 
to  have  meanwhile  sustained.  In  the  sum  of 
12,000  for  loss  of  crops,  because  of  Starblrd's 
failure  to  furnish  the  **t)onght  water"  accord- 
ing to  his  deed  contract;  or  at  alL  Trial  was 
bad  to  the  court;  and  Out  court  below  found 
that  Starbird  was  seised  snA  possessed  of  the 
7%  Inches  of  water,  commonly  known  as 
"bought  water,**  and  rendered  Ha  decree  ad* 
Judging  that  be,  within  80  days  tmm  the  date 
fliereof,  deliver,  or  cause  to  he  d^vered,  to 
Jacobs  7%  Inches  of  "bought  water,"  as  ealU 
er  for  by  his  deed,  tnm  the  Jucbem  £xten> 
slon  Ditch  it  Reservoir  Gornimny,  and  fur> 
ther  awarded  Jacobs  $300  damages,  as  con- 
sequent Injuries  occasioned  by  the  n^ect. 
refusal,  and  dday  of  Starbird  to  deliver  bwA 
"bought  vater";  decreelns  furUier,  In  case 
Starbird  lOiould  fall  within  80  days  there- 
atter  to  procnie  and  d^v»  the  "bonght  wa- 
ter" and  pay  the  $800  damages  awarded,  as 
an  alternative  Judgment,  damages  In  tbe  sum 
of  $1,500,  reqpresentli^  acoordlng  to  the  de* 
cree,  the  diminution  In  Talae  of  the  premises 
sold,  which  was  occasionecT  by  the  failure  of 
Starbird  to  dellvw  flie  "bonght  water"  con- 
tracted by  his  conv^anca  To  review  this 
Judgment  and  decree  Starbltd  briugs  the  case 
here  on  lyipeal. 

There  are  two  substantial  queetlons  for 
consideratioo.  Others  of  more  or  less  Inter- 
eat  and  concern  are  Inddraitally  Involved; 
but  those  upon  which  ttie  final  determination 
of  the  soundness  of  the  Judgment  rests  are : 
First,  on  the  admitted  facts,  can  the  action 
for  spedflc  performance  be  approved?  Sec- 
cnd,  upon  tbe  record  and  testimony,  can  the 
alternative  Judgment  rendered  be  affirmed? 

Manifestly  the  action  for  specific  perform- 
ance, on  principle  and  authority,  will  not  He. 
7be  rule  of  law  governing  such  actions  rel- 


ative to  real  estate  conveyances  Is  well  set- 
tled, and  Is  to  be  applied  In  this  case.  If 
Starbird,  as  a  matter  of  fact,  possessed  the 
right  to  have  and  receive,  on  demand  and  ten- 
der of  the  fixed  consideration  therefor,  the 
use  of  the  "bought  water"  In  question,  then 
clearly  that  right  was  as  fully  transferred 
and  assigned  to  Jacobs  as  It  was  In  Starblrd's 
power  to  do,  and  the  former  could  enforce 
that  right  against  the  ditch  company.  In 
such  case  then  her  action  was  against  the 
ditch  company,  for  If  It  owed  the  use  of  the 
water  In  question  to  Starbird,  upon  the  trans- 
fer shown,  It  likewise  then  owed  the  legal 
duty  to  furnish  the  water  to  his  assignee  or 
grantee,  Jacobs.  If,  upon  proper  demand  and 
tender  of  the  agreed  charge,  the  company  re- 
fused to  furnish  and  deliver  the  "bought  wa- 
ter," being  legally  bound  to  do  so,  to  Jacobs, 
her  remedy  was  against  the  company  to  have, 
the  question  of  title  determined,  and,  If  in 
her  favor,  to  compel  delivery  of  the  "bought 
water"  by  the  company,  and  also  for  dam- 
ages against  It,  If  any,  because  of  the  failure 
so  to  do.  If  Starbird  bad  title,  then  his  con- 
tract was  complete  when  he  transferred  such 
title  to  Jacobs.  Nothing  more  remained  for 
lilm  to  do.  TbsiT%  was  notlilDg  further  which 
he  might  lawfully  be  required  to  do.  On  tbe 
other  band,  if  he  In  tact  had  no  right  to  or 
title  in  the  "bonght  water."  then  there  was  a' 
clear  breach  of  his  covenant  of  waTran^. 
and  Jacobs*  remedy  was  in  damages  for  suc^ 
breach.  Thus  it  seems  plain  that  in  either 
situation  an  action  for  apeclfic  performance 
would  not  lie.  Nor  does  it  alter  legU 
status  of  the  parties  that  Starbird,  aften  tbe 
conveyance^  may  have  declared  h^Fri«qf  1q  po- 
sition to  deliver  the  "bought  water**  or  fur- 
nish it  through  meana  ttt  other  stock.  The 
original  contract  was  specifically  for  "bon^t 
water*"  and  that  wa«  all  he  could  be  roqulr* 
ed  to  deliver  unda  the  terms  of  the  deed. 
WhatevOT  right  to  **bonght  wat»"  he  may 
have  bad  at  the  time  of  his  conveyance,  or 
whatever  rlg^t  he  may  have  thereafter  oo* 
quired  In  that  bdialf;  passed  under  the  deed 
of  vmrranty  to  his  grantee  Jacobs.  Tbe 
province  of  -courts  is  to  construe  and  enforce 
contracts  as  found,  not  to  make  new  ones. 

To  illustrate,  suppose,  In  this  very  case,  a 
third  party  claimed  adverse  title  to  and  was 
in  possession  of  the  land  ^Ich  Starbird  con- 
veyed to  Jac(H)S,  what  would  be  her  remedy? 
Clearly,  an  action  against  such  third  person 
to  settle  and  determine  title,  not  one  of  qpe* 
cific  performance  against  Starbird.  He  had 
already  conv^ed  as  fully  as  he  could.  The 
sole  queetlon  would  be  whether  his  title  falls. 
If  not,  then  Jacobs  would  prevail  against  the 
the  third  person.  If  yes,  then  she  has  an 
action  against  Starbird  for  breach  of  war- 
ranty. Nothing  more,  nothing  less.  The  case 
at  bar  is  not  different  in  principle  than  It 
would  t>e  If  the  question  in  dispute  were  as 
to  the  title  of  the  land  Its^.  The  author^ 
itiee  are  not  in  substantial  conflict  on  the 
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gnesUcni  as  to  wbetber  an  action  for  specific 
performance  will  Ue  la  cases  like  this,  and 
we  cite,  as  placing  the  question  beyond  dis- 
pute :  Brown  t.  Lapbam,  22  Colo.  264,  44  Pac 
504 ;  Kennedy  t.  Haselton.  128  U.  S.  667,  9 
Sup.  Ct  202,  82  X<.  Ed.  676 ;  Pomwoy  on  Spe- 
cific Performance,  H  465-475. 

On'  tbe  second  question,  tbat  of  tbe  propriety 
of  the  altematlTe  damage  judgment  entered 
in  the  court  below,  it  is  clear  that.  If  Starbird 
■was  and  Is  so  liable,  It  must  be  on  the  ground 
that  his  title  to  the  "bought  water"  failed. 
In  order  tber^ore  to  recover  on  this  theory, 
the  fact  that  such  failure  did  occur  must  first 
be  established,  else  there  was  no  breach  of 
the  covenant  of  warranty.  Ttie  fact  that  such 
title  did  fan  could  not  be  finally  and  con- 
clusively deteiinlned,  so  as  to  be  binding  up- 
on all  parties  In  Interest,  except  in  a  suit  to 
which  the  ditch  company  waa  a  party.  In- 
deed«  no  attempt  was  made  to  show  such  fail- 
ure of  title.  On  tbe  contrary,  the  trial  court 
found,  as  a  fact  which  is  not  binding  on  Oie 
company,  that  jStarblrd  is  seised  and  pos- 
soBsed  of  this  title.  If.  however,  it  was  com- 
petent at  all  In  this  action  to  render  an  al- 
tonatlve  damage  judgment  against  Starbird, 
under  the  pleadings  and  in  view  of  the  court's 
findings,  then  the  measure  of  damage  would 
be  the  value  of  the  "bought  water,"  and,  un- 
til it  Is  established  by  competent  proof  tbat 
such  water  Is  not  obtainable,  no  other  meas- 
ure of  dam^  Uian  Its  value  was  competent 
Mo  attempt  was  even  made  to  show  that  no 
"bought  water"  conld  be  secured.  Hence  no 
other  measure  of  dam^  for  tbe  breaffh  of 
omtract  complained  of  cooTd  be  entertained. 
Tet  the  court,  evidently  impelled  by  the  no- 
don  that  tbe  land  without  water  was  worth- 
less, not  a  syllable  of  proof  however  having 
been  offered  to  tbat  effect,  asaessed  tbe  dam- 
ages for  the  supposed  diminution  In  value 
of  the  property,  on  the  basis  of  the  price  paid 
per  acre  tor  the  entire  20-acre  tract  No  word 
of  testimony  Is  fOund  In  tiie  record  to  sup- 
port such  finding,  ezc^t  the  bare  statement 
of  ai^llee's  husband  that  "In  his  opinion 
the  land  would  be  worAleBS  wltiiont  water." 
The  record  tihows  that  of  the  20  acres  orig- 
inally bought  by  appellee,  she  had  sold  and 
conveyed  away  10  acres  thereof  with  the  one 
share  of  ditch  stock.  It  may  well  be  that 
tbe  value  of  the  10  acres  sold  was  greatiy 
In  excess  of  that  of  the  10  acres  retained,  and. 
If  BO,  then  to  allow  damages  for  the  remain- 
ing 10  acres  on  the  basis  of  $160  per  acre, 
the  rate  at  which  the  whole  tract  was  pur- 
chased, Ib  clearly  wrong.  There  Is  nothing 
to  show  what  the  fact  Is  In  this  respect  The 
court  must  have  assumed,  for  there  Is  no  tes- 
timony on  this  point,  one  way  or  the  other, 
that  the  land  was  all  of  equal  valua  Such 
assumption  is  clearly  not  warranted  for  the 
purpose  of  basing  upon  It  a  Judfjment  In  dam- 
ages. The  alternative  judgment  Is  unsupport- 
ed by  any  testimony,  and  Is  not  warranted. 


as  matter  of  law.  as  the  record  and  proof 
DOW  stand,  on  any  theory. 

The  Judgment  and  decree  is  therefore  wrong 
In  both  respects.  If  Starbird  had  title  to  the 
"bought  water,"  as  tbie  trial  court  found,  thm 
specific  ];>erformance  could  not  be  decreed,  for 
he  had  fully  performed  by  conv^Ing  it  Tbe 
wrong  for  failure  to  deliver  the  "bought  wa- 
ter." under  sucb  drcumstances,  was  tbe 
wrong  of  the  ditch  company.  Oo  the  oHter 
hand,  tf,  as  a  fact  Starbird  attempted  to  con- 
vey what  he  did  not  have,  then,  before  he 
could  be  mulct  In  damage,  such  failure  of 
title  should  he  satlsfoctortly  established,  and 
this  was  not  done,  Beaide,  to  reach  the  re- 
sult shown  by  the  alternative  mon^  judg- 
ment obviously  the  correct  measure  of  damage 
was  not  applied.  Hie  value  of  the  "bought 
water"  is  the  true  measure,  in  the  first  in- 
stance, and.  In  any  event  there  is  no  com- 
petent testimony  whatever  to  estebllah  and 
su^rt  any  such  damages  as  were  allowed. 

The  judgment  and  decree  should  be  revers- 
ed, and  the  cause  remanded.  It  Is  so  or- 
dered. 

Judgment  reversed. 

SIESLBI,  CL  J.,  and  WBITB,  J.,  concur. 

""^"^        (4S  Colo,  en) 

MAHLER  V.  BEISHLINB. 
(Supreme  Court  of  Colorado.    Dec.  6,  1900.) 

1.  Appeal  aivd  Bbbob  Q  1050*)— Habiom 
Ebbok— ADHtssioH  or  BvminoB. 

The  admlBBion  of  ioqiroper  evidence  over  ob- 

ecHon  Is  harmlen  where  the  same  evidence  was 
troduced  at  another  time  without  objection. 
[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4151-4160;  Dea  Dig.  fi 
1060.*] 

2.  EviDBNCi  ({  1S5*>— Sniu^B  Facis— Show- 
ino  Fraud. 

Id  an  actioD  to  recover  property  transferred 
to  a  religious  sect  on  its  repreaentatioDS,  made 
by  tbe  leaders  of  the  sect,  that  they  coold  core 
plaintiff,  which  reprcBentatlons  she  allea;es  were 
fraudulent  and  made  for  the  purpose  oi  obtain- 
ing her  property  aDd  indadog  her  to  enter  one 
of  the  homes  of  the  sect  testimony  of  seTeral 
other  membeiB  as  to  their  experiences  as  mem- 
bers of  the  homes  conducted  by  the  sect  and  also 
as  to  attempts  to  obtain  their  property  was  in- 
admissible. 

[Ed.  Note.— Vor  other  eases,  see  Bvidciice, 
Cent.  Dig.  S  383;  Dee.  DifrilSS.*] 

8.  Appeaz,  ahd  Ebbob  it  1053*)— Habhlbss 
Erboh— Admission  or  Bvinno— Onas  bt 

Instbuotionb. 

In  an  action  to  recover  property  transfened 
to  a  relif^oos  sect  through  fraudulent  represen- 
tations, the  error  ia  admitting  evidence  of  other 
members  of  the  sect  as  to  their  ezperieoce  with 
tbe  sect  is  cured  by  cautionary  instructions  to 
the  jury  and  the  subsequent  exclusion  of  the 
most  objectionable  part  of  tbe  testimony,  and 
final  Instructions  not  to  consider  the  religions 
doctrines  of  the  order  In  determining  the  conflict- 
ing property  rights. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
}9rror.  Cent  Dig.  |  4180;  Dec  Dig.  i  1053;* 
Trial,  Cent  Dig.  |  077.] 
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1  TBZAI,  <|  280^lNST«TTCnONB— Eequkbis— 

Ibbibuctions  Aijueadt  Given. 

It  Ib  not  error  for  the  coart  In  an  action  to 
Kcorer  property  transferred  to  a  religions  Beet 
to  refose  instructions,  whicb»  so  far  as  tbey  are 
pertinent,  an  embodied  in  those  (iven  b;  the 
court  of  Its  own  motion. 

[EH.  Note.— For  other  cases,  see  Tiial,  Oent. 
Dig.  i  661 ;  Deb  Dig.  |  2B0j^ 

Appeal  from  SB  Puo  Countir  Court ;  Bob- 
ert  Kerr,  Judge. 

Action  by  B.  A.  Belshllne  agalnat  Henry 
Mahler.  Fr<an  a  Jndffment  fbr  pUlntUF,  de- 
fendant appeals.  Affirmed. 

Frank  JT.  Baker  and  P.  M.  Klstler,  for  ap- 
pellant 

OAMPBSLL,  J.  This  iB  an  action  for  tbe 
recovery  of  posaesaion  of  i>ersonal  property 
which  plaintiff  says  was  obtained  from  her 
tbroagb  tbe  franduloit  conduct  of  an  unin- 
corporated body  of  men  having  a  corps  of 
offlcers  of  which  defendant  la  the  local  rep- 
resentative. The  case  originated  before  a 
Justice  of  the  peace,  and  therefore  there  are 
no  written  pleadings.  Upon  the  trial  of  the 
appeal  In  tbe  county  court  plaintiff  had  Judg- 
ment, and  defendant  appeals.  This  court 
baa  not  jurisdiction  of  the  appeal,  and  It 
must,  therefore,  be  dismissed,  but,  as  re- 
quired by  our  statute,  the  case  will  be  re- 
dociceted  and  disposed  of  as  pmdlng  on  a 
writ  of  error. 

The  legal  qneetions  Involved  arise  out  of 
an  unusual  state  of  facts.    In  sunmiarlzing 
them  it  is  not  to  be  inferred  that  there  is  no 
conflict  in  tbe  evidence.   There  Is  evidence, 
however,  tending  to  establish  the  facts  which 
we  proceed  to  narrate:   An  alleged  religious 
sect  or  order,  "The  WUIlamltes,"  so  called 
from  Henry  T.  Williams,  tbe  name  of  Its 
founder,  has  In  different  places  in  this  and 
other  states  homes  where  Its  adherents  live 
as  members  of  one  family  and  carry  on  vari- 
ous kinds  of  business  in  the  name,  and  under 
the  absolute  control  and  direction,  of  its 
founder,  who  Is  still  living.    One  of  Its  doc- 
trines or  beliefs  Is  that  all  diseases  of  man- 
kind can  be  cured  without  medicine,  by 
prayer  or  Intercession  alone.    Into  one  of 
these  homes  near  Colorado  Springs,  in  this 
state,  the  plaintiff,  a  woman  45  years  old 
and  afflicted  with  a  grievous  malady,  was 
admitted  apparently  at  her  own  request,  but 
which  was  made,  as  she  says,  after  previous 
frequent  inducing  Interviews  between  her 
and  the  local  manager.   As  a  result  of  re- 
peated conversations,  she  became  a  believer 
Id.  the  sect  and  especially  In  divine  healing, 
and  had  Implicit  confidence  in  its  officers. 
It  seems  that  these  people  teach  their  fol- 
lowers that  an  essential  condition  precedent 
to  a  cure  la  the  consecration  of  their  per- 
sons and  all  their  worldly  possessions  to  the 
Lord,  and  anbmlsslon  of  themselves  absolute- 
ly to  the  orders  of  the  officers.   When  plain- 
tiff was  admitted  to  this  home,  she  consent- 


ed that  some  of  property  that  she  ttaen 
had  in  her  possession  and  which  is  In  contro- 
versy here  be  taken  along  with  her,  and 
afterwards,  when  she  was  not  cured  of  her 
malady  and  was  told  by  the  manager  of  the 
home  that  It  was  because  her  consecration 
had  not  been  complete  and  perfect,  she  gave 
up  all  of  her  remaining  property,  notwith- 
standing which  the  promised  cure  was  not 
effected.  After  she  bad  been  in.  the  home 
for  more  than  two  years  working  In  co-op- 
eration wltb  other  members  In  carrying  on 
the  business  there  conducted,  she  became 
dissatisfied,  not  only  because  she  was  not 
cured,  but  because  her  property,  as  she 
claims,  was  not  consecrated  to  the  Lord,  bat 
was  diverted  from  that  purpose  for  which  it 
was  designed,  and  Iield  under  claim  of  pri- 
vate ownership  by  the  head  of  tbe  ordw  for 
his  own  sole  use  and  b^iefit  She  left  the 
home,  and,  after  demanding  possession  of 
her  property  without  success,  brought  this 
action  to  recover  It  The  def  radant  In  whose 
possession  It  was  as  local  manager  of  one  of 
the  homes  Is  treated  by  tbe  parties  as  tbe 
representative  of  the  sect  and  as  authorised 
to  defend  In  its  behalf. 

Defendant  has  made  two  principal  assign- 
ments of  error :  One,  that  tbe  court  wrong- 
fully refused  his  motion  for  a  nonsuit  at  the 
close  of  plaintiff's  case;  and  likewise  erred 
In  not  directing  a  verdict  for  him  after  his 
own  evidence  was  in.  The  specific  rulings 
objected  to  may  be  grouped  under  three  prin- 
cipal heads:  First,  rullugs  upon  evidence; 
second,  refusal  of  Instructions  asked  by  de- 
fendant, and  giving  of  instructions  by  the 
court  of  Its  own  motion;  third,  to  the  legal 
sufficiency  of  ttie  evidence  to  aiq>port  the 
Judgment. 

As  we  gather  from  the  record,  the  plain- 
tiff's theory  is  that  by  the  knowingly  false 
and  fraudulent  conduct  and  statements  of 
the  officers  of  the  church  concerning  their 
existing  power  to  cure  her  of  her  disease, 
which  she  then  believed  to  be  true  and  on 
which  she  relied,  and  because  she  thought 
she  was  consecrating  her  property  to  the 
Lord,  she  consented  that  It  should  be  taken 
to  the  home  Into  which  she  was  admitted,  to 
which  absolute  title  was  afterwards  asserted 
by  the  head  of  the  sect,  and  that  this  entire 
scheme  of  so-called  consecration  was  but  a 
subterfuge  or  artifice  practiced  upon  her,  a 
devout  believer,  to  enable  the  bead  of  the 
order  to  get  title  In  bis  own  name  and  pos- 
session of  all  her  property.  The  defendant's 
position  Is  that  the  plaintiff  voluntarily  made 
a  complete,  executed  gift  of  the  property  to 
tbe  head  of  the  order,  which  was  required 
as  a  condition  of  membership,  and  as  srane 
compensation  for  the  comfort  and  privileges 
of  the  common  home,  and  that  no  fraud 
was  practiced  by  them  upon  her  In  procuring 
the  gift  In  this  character  of  action,  where 
it  Is  grounded  upon  such  acts  of  fraud,  the 
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evidence  may  le^mately  take  a  very  wide 
range.  We  are  Impressed,  however,  after  a 
painstaking  reading  of  the  record,  that  some 
«vldence  In  behalf  of  plalntlfT  was  admitted 
that  should  have  been  excluded.  At  the 
same  time  we  are  firmly  convinced  that  its 
reception  was  not  prejudicial  to  defendant, 
hot,  on  the  contrary,  there  is  an  affirmative 
showing  that  no  prejudice  could  have  result- 
ed. Many  questions  of  plaintiff^  counsel 
that  were  objected  to  and  to  which  answM-s 
were  given  were  asked  and  answers  given 
elsewhere  In  the  record  without  any  objec- 
tion at  all.  Still  other  evidence,  which  we 
think  ought  not  to  have  been  admitted,  was 
produced  by  plaintiff  without  any  effort  what- 
ever upon  the  part  of  defendant  to  keep  It 
oat  The  court  should  not  have  permitted 
BO  wide  a  latitude  to  plaintiff  In  introducing 
evidence  as  to  the  religious  beliefs  and  doc- 
trines and  practices  of  the  alleged  religions 
order,  particularly  the  testimony  of  several 
other  of  Its  members  from  this  and  other 
states  touching  their  experiences  as  members 
of  these  homes  and  with  respect  to  attempts, 
fraudulent  as  It  was  said,  to  obtain  their 
property.  Bnt  the  court,  we  think,  under  Its 
caution  to  the  jury  during  the  trial  and  its 
subsequent  exclusion  of  the  moat  objection- 
able part  of  this  testimony,  and  its  final  in- 
struction to  the  Jury  not  to  consider  the  re- 
ligious doctrines  of  the  order  In  determining 
the  conflicting  property  rights,  cured  the  er- 
ror. Our  conclusion  upon  this  branch  of  the 
case  Is  fortified  by  uncontradicted  testimony 
of  plaintiff  and  of  admissions  by  defendant, 
and  portlcularly  of  his  witness  Morrow,  who 
manages  the  business  and  property  In  the 
absence  of  the  supreme  head.  This  evidence, 
if  believed  by  the  Jury,  sustains  their  find- 
ings, and  upholds  the  judgment  which  the 
court  entered  upon  them. 

The  Instructions  tendered  by  defendant  and 
refused  by  the  court  were,  in  so  far  as  per- 
tinent, emlKidled  In  those  given  by  the  court 
of  its  own  motion.  Only  three  of  the  court's 
Instmctlons  are  criticised,  and  our  examina- 
tion of  them  satisfies  us  that  they  unques- 
tionably state  correct  legal  propositions  on 
the  law  of  the  case,  and  are  based  upon  com- 
petent evidence.  The  same  observation  may 
also  be  Indulged  on  this  branch  of  the  case 
as  was  made  In  discussing  the  rulings  on 
evidence.  It  is  doubtful  If  defendant's  objec- 
tions were  properly  taken  and  exceptions  pre- 
served to  these  instructions  so  as  to  enable 
him  to  be  heard  upon  them;  but,  If  our  prac- 
tice in  these  respects  was  followed,  no  error 
In  the  instructions  bas  been  pointed  out. 

Tbe  most  Important  assignment  Is  that  re- 
lating to  the  sufilclency  of  the  evidence.  De- 
fendant says  that  the  fraud  relied  upon  by 
plaintiff  was  not  as  to  any  past  or  present 
acts  or  conduct,  but  only  with  respect  to  fu- 
ture promises,  and  that  such  fraud  Is  not  a 
ground  for  equitable  relief.   The  court  so 


charged  tHe  Jury,  and  told  fliem  fbat  the 
plalntlCf  must,  among  other  things,  show  that 
the  fraud  upon  which  she  coonted  was  with 
reference  to  past  or  present  mattsm.  The 
defendant  Is  mistaken  in  supposing  that  plain- 
tiff did  not  rely  npon  past  or  present  acts  of 
fraud.  In  effect,  she  claimed  In  her  testi- 
mony that  tbe  offlcm  of  the  sect,  whom  de- 
fendant represents,  practiced  upon  her,  when 
she  was  greatly  distressed  in  mind  as  a  re- 
sult of  her  grievous  disease,  gross  fraud  with 
respect  to  their  existing  power  or  ability, 
residing  either  in  themselves  or  subject  and 
responsive  to  their  call  from  the  Almighty, 
to  cure  her  of  the  disease,  and  by  such  fraud 
tb^  Induced  ber  to  put  her  property  into 
their  possession  with  the  understanding  on 
her  part  that  It  was  tteing  consecrated  to  the 
Lord;  whereas,  as  she  claims,  their  entire 
efforts  and  conduct  were  nothing  more  than  a 
fraudulent  scheme  practiced  upon  her  to 
enable  the  head  of  the  order  to  get  title  to 
her  property  for  bis  sole  use  and  benefit,  In- 
stead of  devoting  it  to  the  use  to  which  she 
supposed  she  was  consecrating  It.  We  are 
not  prepared  to  say  that  if  there  was  testi- 
mony tending  to  support  these  charges,  as 
there  was,  she  was  not  entitled  to  recover, 
even  though  there  was  conflicting  evidence. 
We  find  no  prejudicial  error  In  tbe  courtfs 
Instructions,  or  In  Its  rulings  on  evidence, 
as  we  have  already  stated ;  and  If  the  jury 
believed,  as  evidently  they  did,  the  testimony 
of  plaintiff  and  her  witnesses,  she  was  en- 
titled to  recover  her  property,  because.  In 
that  event,  she  parted  with  Its  possession 
without  a  good  or  valuable  consideration, 
bnt  as  a  result  of  flagrant  fraud  practiced 
upon  her.  The  Judgment  Is  thefefore  af- 
firmed. 

STEELE,  C.  J.,  and  MUSSBB,  «mair. 


(46  (Mow  SSI) 

McCREERT  et  al.  v.  MORRISON. 

(Supreme  Court  of  Colorada  Oct  4,  1909.  Re- 
hearing Denied  Dec.  6.  1909.) 

1.  Principal  and  Aqxht  (S  189*)— Uhdib- 
CLosEo  Pbincipal— AcTioir  — CouPLAinr— 

SuFriCIKNCT. 

A  complaint  alleging  an  agreement  between 
defendants,  B.  and  M.,  that  the  latter  should  act 
as  B.'a  agent  to  purchflse  ha?  Id  his  name,  and 
to  turn  it  over  to  B. ;  that  all  hB.j  consigned  to 
M.  on  commiMion  should  also  be  delivered  to 
B.  to  be  handled  in  the  same  way;  that  M. 
should  not  disclose  to  the  eellers  that  he  was 
acting  as  B.'s  agent,  but  should  represent  that 
he  was  acting  on  bis  own  account;  that  as 
such  agent  M.  received  from  plaintiff  hay  (or 
which  he  agreed  to  pay  a  stated  price;  that 
B.  was  the  real  purchaser;  and  that  defendants 
failed  to  pay  plaintiff  for  the  bay,  snfficlently 
alleged,  as  against  a  general  demurreri  a  cause 
of  action  against  an  undiscloasd  principal 
through  dealings  with  his  agent 

[Ed.  Note.— For  other  casea,  see  Principal  and 
Agent,  Cent.  Dig.  S  713;  Dec.  Dig.  S  189.*] 
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2.  Pbincipal  and  Agrnt  (Si  S3,  128*)  — 
Aqekct  —  Proof  —  CucuHsrANtui.  Evi- 
dence. 

Ad  agency,  as  well  aa  the  extent  of  the 
agent's  aathority,  may  be  proved  by  citcam- 
itantial  evidence. 

[Ed  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S{  41,  420-429;  Dec.  Dig. 
H  23,  123.»] 

&  PRINCIPAL  AND  Agent  (1 190*)— Evidekc*. 

Id  an  action  against  an  undisclosed  prin- 
dpal  through  dealings  with  hie  agent,  where  the 
evidence  was  sufficient  to  go  to  the  Jury  on 
the  question  of  the  agency,  letters  of  the  al- 
leged agent  to  plaintin,  authorizing  shipmenta 
of  goods  by  plaloliff  and  other  transactions  be- 
tween the  parties,  were  competent  to  show  that 
purchases  were  made  by  deieodaDt  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Priiicipal  and 
Agent,  Dec.  Dig.  S  19a*] 

4.  Trial  ({  59*)— Ordeb  or  Pboof^Dzscbe- 
TiON  OF  Tbial  Court. 

The  order  of  proof  and  other  aoeb  matten 
are  largely  within  the  discretion  of  the  trial 
coqrt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  139 ;  Dea  Dig.  f  S».*] 

6.  Pabtibs  (I  82*)— MiBJoiHias  of  PAmsft— 

Waiver. 

The  objection  that  there  was  a  misjoinder 
of  parties  defendanta  was  waived  by  being 
raised  too  late  when  made  for  the  first  time  on 
motion  in  arrest  of  judgmeDt. 

tEd.  Note.— For  other  cases,  see  Partlea,  Cent 
f.  SS  150,  152;   Dec.  Dig.  1  02.*] 

9,  Parties  (I  75*)  —  Defect  or  Paxiikb  — 
Waiver. 

A  defect  of  parties  Is  waived  it  not  raised 
dther  by  demurrer  or  aaswer. 

iEd.  Note.— For  other  cases,  see  Parties,  Cent 
i.  H  115-116;   Dec.  Dig.  I  75.*] 

7.  Principal  and  Agent  <{  145*)  —  Undis- 
closed Pbincipal— Action— Laches. 

Where  the  evidence  supported  a  finding  that 
In  making  purchases  from  plaintiff  one  M.  acted 
as  agent  tor  defeodaot.  his  andisclosed  principal, 
it  was  Immaterial  whether  plaintiff  anew,  or 
hy  reasonable  diligence  coald  have  known,  of 
the  agent's  financial  irresponsibility. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Dee.  Dig.  |  145.*] 

Appeal  from  District  Conrt,  City  and  Coun- 
ty of  DeuTer;  Samnel  U  Carpenter,  Jo^es. 

Action  by  Obarlea  O.  Horrlmn  against  Ll 
BL  HcCreery,  F.  A.  Burnell,  and  otben. 
Judgment  for  plalntiflC,  and  defendant  Bur- 
nell appeals.  Affirmed. 

F.  A.  Williams,  for  appellant  Thomas  M. 
Uorrow,  for  appellee. 

HltiL,  3.  Verdict  of  the  Jnry  and  Jndc- 
ment  In  favor  of  the  appellee  plaintiff  below, 
asainst  the  appellants  in  the  sum  of  $939.38. 
from  which  the  appelant,  F.  A.  Bomell.  ap- 
peals. 

The  eeeond  count  tai  the  complaint,  npon 
which  recovery  was  had,  alleg^  an  agree- 
ment between  the  appellants,  F.  A.  Buraell 
and  L.  M.  McCreery,  In  snbetance:  That  the 
latter  should  act  as  an  agent  ft>r  the  former 
In  the  purdiaaa  of  hay  and  othw  products, 
to  purchase  the  same  in  the  name  of  Mc- 
Creery &  Co.,  or  In  the  name  of  h,  U.  Sfc> 
Greery ;  that  aa  fast  as  purchased  they  should 


be  turned  over  to  Bumell  on  same  terms  and 
conditions  as  purchased  by  McCreery;  that 
all  hay  coasted  to  McCreery  on  commission 
should  likewise  be  dellTered  to  Bumell  to 
be  handled  in  the  same  mawxet;  that  Me* 
Greery  should  not  disclose  the  fact  to  parties 
adllng  the  hay  that  he  was  acting  as  agent 
for  Bum^l,  but  should  represmt  that  he  was 
acting  on  his  own  account  or  on  account  of 
L.  M.  McCreery  &  Co.  (which  was  L.  M.  Mc- 
Creery). It  further  states:  That  as  such 
agent  McCreery  received  from  plaintiff  on 
coQSlgnmeut  two  cars  of  hay  coutalnlng  a 
certain  amount  which  cars  were  immediately 
turned  over  to  Bumell,  pursuant  to  said 
agreement ;  that  afterwards,  between  the  18th 
and  24th  of  January,  1906,  McCreery  pur- 
chased 12  cars  of  hay  from  plaintiff  contain- 
ing a  certain  number  of  pounds  for  which 
they  agreed  to  pay  plaintiff  9S.S0  per  ton.  f. 
o.  b.  at  Bayard.  Neb. ;  that  said  cars  were  Im- 
medlatrty  shipped  to  Denver,  where  upon 
their  arrival  they  were  turned  over  to  de- 
fendant Bumell,  pursuant  to  said  agreement ; 
that  Burnell  was  the  real  purchaser  of  said 
can  of  hay  and  the  real  consignee  of  the  oth- 
er two  cars  so  consigned  to  McCreery;  that, 
after  paying  all  commission  and  charges  on 
the  cars  consigned,  plaintiff  ougbt  to  have 
realized  therefor  the  sum  of  $6.00  per  to>i ; 
that  defendants  have  failed  and  neglected 
to  pay  plalntifl!  the  amount  received  for  said 
consigned  cars,  or  any  part  thereof,  and  have 
failed  to  pay  for  the  cars  so  purchased ;  that 
there  Is  due  and  payable  to  plaintiff  from 
defendants  for  said  hay  so  consigned  and 
sold  the  sum  of  $030.39,  etc.  There  was  no 
appearance  by  defendant  L.  M.  McCreery,  or 
L.  M.  McCreery  &  Co.  The  defendant  Bnr- 
nell  filed  a  separate  answer.  In  which  he  de- 
nied all  the  allegations  in  the  second  count 
of  the  complaint 

■  First  It  Is  contended  that  the  court  erred: 
(a)  In  denying  the  defendant's  motion  for 
judgment  upon  the  pleadings;  (b)  In  over- 
ruling the  objections  of  the  appellant,  Bur- 
nell, to  the  introduction  of  any  evidence  In 
support  of  the  second  cause  of  action ;  (c)  In 
refnslng  to  grant  a  nonsuit  These  conten- 
tions are  not  w&l  taken.  The  second  count 
In  the  amended  complaint  (as  against  a  gen- 
eral demnrrer)  sufficloitly  alleges  a  cause 
of  action  against  an  undisclosed  principal 
through  dealings  with  his  agent  When  con- 
sidered as  a  whole.  Including  all  the  circum- 
stances shown  surrounding  the  parties,  we 
think  that  there  la  evidence  upon  which  this 
finding  can  be  based ;  and,  although  It  might 
be  more  satisfactory,  yet,  taking  into  oonald- 
eratlon  the  position  of  the  defendants  and 
the  next  to  ImpoBslblllty  to  establish  the  tact 
by  direct  proof,  the  verdict  of  the  jury  should 
not  be  disturbed  upon  this  ground.  The  mo- 
tion for  nonsuit  was  properly  ovomled.  An 
agency  may  be  proved,  aa  well  aa  the  extent 
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of  the  tnthorl^  of  the  agenl^  clrcnmBtan- 
tUd  erldence.  Union  Gold  Mlnlns  Co.  v. 
Rocky  Mountain  Nat  Bank,  2  Colo.  S66; 
Big^siM  et  al.  T.  iinaBtrong.  0  Colo.  38,  10 
Pac  282 ;  Gambrill  et  al.  t.  Brown  Hotel  Com- 
pany, U  Colo.  App.  629,  S4  Pae.  10^. 

Second.  Oomplftint  la  made  to  the  Introduc- 
tion ot  the  letters  of  HcCieery  to  the  appel- 
lee in  evidence,  on  the  cronnd  that  there  waa 
no  evidence  Co  eetabUsh  the  agency,  and  that 
agency  cannot  be  established  by  the  declara- 
tion of  an  alleged  agent,  and  that  It  was  er- 
roneous to  admit  In  erldence  the  dedaratlonB 
of  an  allied  agent  unless  his  agent?  has 
been  otherwise  establlahed.  The  UcCreeiy 
letters  do  not  admit  the  agency,  nor  make 
any  statements  r^rdlng  It,  and  they  cannot 
be  construed  as  decUtrations  of  his  In  any 
manner  tending  to  establish  It  We  think 
the  evidence,  as  a  whole,  was  soffldent  to  go 
to  the  Jni7  upon  the  question  of  the  agency. 
Such  b^g  the  case,  his  letters,  which  an- 
Uiorlsed  the  lAilpments  and  other  tranaactltms 
between  the  parties,  were  competoit  to  show 
the  purchases  were  made.  The  order  of  proct 
and  other  sucb  matters  are  largely  within 
tile  discretion  of  the  tri^  court  Bobort  B. 
Lee  S.  M.  Oa  T.  Engl^ch  et  al.,  18  Colo. 
106,  31  Pac.  771;  People  ex  rti.  Denlson  t. 
Butler,  24  Colo.  401,  61  Pae.  610;  Khidel  t. 
Le  Bert,  23  Gola  385.  48  Pac.  641,  68  Am.  St. 
Bep^  234;  San  Miguel  C.  G.  M.  Co.  et  al.  t. 
Bonner,  8S,  OAo.  207.  79  Pac.  102S. 

Third.  It  Is  contended  that  a  joint  ]udff< 
ment  cannot  be  sustained,  and  that  if  Me- 
Creery  was  an  ag»t  be  was  not  liable  as 
principal ;  and,  if  not  an  agent  and  he  was 
liable  as  principal,  then  Mr.  BumeU  was 
not  liable  as  principal ;  and  that  a  Joint  judg- 
ment cannot  be-  rendered  npon  an  Individual 
or  single  obligation.  Mr.  McCreery  is  not  be- 
fore this  court  maldng  any  complaint  as  to 
the  Judgment  against  him,  either  as  princi- 
pal or  agent  Mr.  Bumell  first  filed  a  demuz^ 
rer  to  the  complalat  claiming  Uiat  several 
causes  of  action  had  been  improperly  united. 
This  he  withdrew  and  filed  a  separate  answer 
to  the  second  count  of  the  complaint,  denying 
all  ite  avermfflits.  At  the  commencement  of 
the  trial,  he  moved  for  judgment  on  the 
pleadings  because  the  complaint  failed  to 
state  a  cause  of  action.  He  thereafter  object- 
ed to  the  Introdnctlon  of  any  testimony  In 
support  of  the  second  cause  of  action  for  the 
same  reason.  At  the  close  of  plaintiff's  case, 
the  appellant,  Bnrnell,  moved  for  a  nonsuit 
upon  the  second  cause  of  action  becanse  no 
such  contract  of  agency  had  been  proven. 
After  the  verdict  was  rendered  against  him,  a 
motion  In  arrest  of  judgment  was  made,  In 
which,  for  the  first  time,  It  is  stated,  "There 
is  a  misjoinder  of  parties  defendant  In  the 
second  cause  of  sctlon."  We  think  this  ques- 
tion was  waived  by  being  raised  too  Iat&  A 
defect  of  parties  must  be  raised  either  by  de- 
murrer or  answer,  and.  If  not  so  raised,  It  is 


waived^  Fitzgerald  v.  Burke,  14  Oolo.  559. 
23  Pac.  993;  People  ex  rel.  Jones  et  al.  t. 
District  Court  18  Colo.  293,  32  Pac.  819; 
WUson  T.  Welch.  8  Colo.  App.  210,  46  Paa 
106;  Miller  v.  KInsel,  20  Colo.  App.  846,  78 
Pac  1075. 

The  fourth  contention,  laches  of  tiie  aivd- 
lee^  It  is  urged  be  ought  not  to  recover  npon 
account  of  his  lack  ot  business  methods,  in 
this,  that  with  all  modem  mail  and  telegraph 
facilities  at  hand  he  neglected  to  make  any 
biqulrieB  concerning  McCreery's  financial 
standing  or  business  integrity,  but  wait  blind- 
ly on  filling  Ills  oilers  wh«i  a  reasonable 
Investigation  would  have  shown  his  IrKspon- 
alblllty.  This  would  have  some  force  -wen 
the  Judgment  based  upon  the  first  count  in 
the  complaint  which  charged  fnud  and  om- 
splracy,  bat  vditch  count  was,  by  proper  in- 
structions, eliminated  from  the  consideration 
of  the  jury.  In  this  case  the  quesQon  of  the 
agency,  and  also  the  authority  of  tliB  agent 
to  perform  the  acto  tm  which  the  appellant 
was  held,  were  submitted  to  the  Jury,  whlt^ 
under  proper  instructions,  found  advrasely 
to  his  contentions.  Assuming  tbSa  finding  to 
be  correct  and  that  McOreny  was  tite  agent 
(or  the  appellant  Bnmdl,  and  that  he  had 
the  authori^  to  make  tiiose  purchases  from 
tile  appellee  tor  tiie  appellant  who  became  lia- 
ble for  thelz  payment  it  then  becomes  imma- 
terial to  the  appellant  whether  oir  not  tiie 
appellee  knew,  or  by  reasonable  diligence 
could  have  obtained.  stuA  Intormatton  con- 
cerning McCreery's  financial  Irre^KmslbUlty. 

Other  errors  assigned  have  been  considered. 

Perceiving  no  prejndldal  error  against  the 
rights  of  the  appellant  Bum^,  the  judgment 
will  be  affirmed. 

Affirmed. 

STEELE,  0.  J.,  and  QABBEBT,  J.,  Concur 


(47  Colo.  6) 

MITCHELL  V.  TROWBRIDGE). 
(Supreme  Court  of  Otdotado.   Pec.  6,  1909.) 

1.  QniBTina  Tituj  (|  10*)— Tttlb  of  Plaih- 
Tirr. 

An  action  to  quiet  title  may  be  malntaiiied 

by  a  person  io  poseession,  claiming  ownership 
under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  «8  37,  38;  Dec.  Dig.  1  lO.*] 

2,  Taxatiow  (I  788*)— VUnnrrr— BuBDMc  Of 

PEOOF. 

One  relying  on  a  treasaief  •  tax  deed  has. 
the  burden  of  ahowlns  a  compliance  with  the 
law,  except  as  to  matters  of  which  the  deed  Is 
made  prima  facie  CTidence,  by  Mills'  Ann.  St. 
S  3902,  and  he  must  show  the  asMssed  value  of 
the  property  and  the  doe  service  of  the  notice  oC 
redemption  reooired  by  section  S928J,  If  the 
valuation  wa«  ?500  or  over. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  M  1569,  1563;  Dec.  Dig.  S  788!*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  P.  L.  Palmer,  Judge. 
Action  by  Ellen  G.  Trowbridge  against 
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Walter  C  HltcbdL  From  a  Judgment  for 
{daintiff,  defendant  appeals.  Affirmed. 

Laura  Tllden  Ray.  for  appellant  John  H. 
Gabriel,  for  appellee. 

STEELE,  C.  J.  In  an  action  to  qnlet  title 
to  a  certain  lot  In  the  city  and  county  of 
Denver,  plaintiff  at  the  trial  produced  a  wit- 
ness, who  testified  that  lie  had  collected  the 
rents  for  the  period  of  eight  or  nine  years ; 
that  the  plaintiff  had  been  in  the  actual  pos- 
session of  the  premises  continually  during 
the  year  1904  prior  to  the  bringing  of  the 
mlt,  and  introduced  a  deed  from  E.  G.  Trow- 
bridge conveying  all  his  right,  title,  and  in- 
terest In  the  property  to  the  plaintiff,  and 
then  rested  his  case.  The  defendant,  in  snp- 
port  of  the  issue  that  he  was  the  owner  and 
entitled  to  the  possession,  offered  a  treasur- 
er's deed  to  the  same  premises.  The  court 
refused  to  admit  the  deed  in  evidence,  and 
found  the  issnes  in  favor  of  the  plaintiff, 
ordered  the  treasurer's  deed  canceled,  and, 
as  a  condition  precedent  to  the  entering  of 
final  Judgment,  required  the  plaintiff  to  pay 
Into  court,  for  the  use  of  defendant,  the  sum 
of  fSS.  From  this  Judgment  the  defendant 
appealed. 

The  points  discussed  In  tlie  appellant's 
brief  are,  that:  (1)  "The  motion  for  nonsnlt 
should  have  been  granted,  because  the  plain- 
tiff had  tolled  to  show  that  he  was  the  own- 
er of  the  premlaes."  An  actlcm  to  quiet  title 
may  be  maintained  bj  a  person  In  posseMlon, 
(timing  ownerAlp  under  color  of  title.  (!9 
"That  the  treasurer's  deed  should  not  have 
been  refused  as  evidence."  The  defendant 
having  relied  upon  the  treasnrer'B  deed  as  a 
muniment  of  title,  Ihe  burden  was  upon  him 
to  riiow  a  compliance  with  the  law,  except 
as  to  such  matters  as  1^  the  deed  Itself  are 
made  prima  facie  evidence  by  section  3902, 
2  HUW  Ann.  St  It,  therefore,  was  Incum- 
bent upon  him  to  «how:  (1)  The  assessed 
value  of  the  property,  and,  if  ^SOO  or  OYer, 
that  notice  of  the  time  of  redemption  had 
been  given  as  required  by  the  statute.  Sec- 
tion 8902a  (89201)  8  MUla*  Ann.  St  (2) 
Whether  at  the  Hme  the  notice  was  required 
to  be  ^ven  the  land  was  occupied  or  vacant 
and.  If  occupied,  that  he  had  swved  notice 
upon  the  occupant  or  occupants,  as  well  as 
upon  the  other  persons  described  tn  the  stat- 
ute. The  defendant  failed  to  show  that  the 
assessed  valuation  was  under  $600,  and  fail- 
ed to  show  that  the  premises  were  vacant 
and  unoccupied.  The  treasurer's  deed,  there- 
fore, WHS  not  admissible.  Richards  v.  Beggs, 
31  Colo.  186,  72  Paa  1077 ;  Treasury  T.  W.  ft 
B.  Oo.      Or^0i7f  88  Colo.  212,  88  Pac.  445. 

No  iveJndlciBl  wror  appearing  In  the  rec- 
ord, the  Judgment  Is  afiOrmed. 

Jndgmoit  affirmed. 

WaiTB  and  BAILETT,  JJ.,  concur. 


(47  Oolo.  1} 
DATIS  r.  PSOFUS  ex  tel.  TOWN  OP 
BRUSH. 

(Sopreme  Oovrt  of  Colorado.    Dec  6,  1909.) 

1.  CaiUINAL  Law  (8  1(^2*)— AFPEAIr-PSEaBN- 

TATiow  or  Questions  in  Loweb  Coubt. 
The  objection  tbat  a  judgment  that  defend- 
ant convicted  of  violating  town  ordinances, 
stand  committed  till  his  fine  is  paid,  is  uncertain 
and  unintelligible  because  the  place  of  commit- 
ment ia  not  named,  when  not  made  in  the  trial 
court,  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  1  2650;  Dec.  Dig.  {  1042.*] 

2.  Municipal  Cobpobationb  (S  643*)— Viola- 
tion or  Ordinances— PBOSKOOTION—Juoa- 
MENT— Effect  of  Apfsax.  Bond. 

A  Judgment  that  defendant  stand  committed 
til]  hia  fine  for  violating  town  ordinances  is  paid 
is  proper,  though  the  fine  is  secured  by  an  ap- 
proved appeal  bond  when  the  judgment  ia  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {  1416;  Dec  Dig.  { 

Appeal  i^m  Morgan  County  Court;  Tyler 
D.  Heiakell,  Judge. 

R.  Dent  Davis  was  convicted  of  violating 
ordlnan.cea  of  the  town  of  Brush,  and  ap- 
peals. Affirmed. 

Allen  &  Webster,  for  appellant  M.  M. 
House  and  John  Hlj^  for  appelleft 

STE&LB,  0.  7.  The  trial  of  the  defend- 
ant In  the  county  court  on  a^eal  from  the 
police  magistrate's  court  resulted  In  his  con- 
viction. Be  was  fined  the  sum  of  $50  and 
costs  for  the  violation  of  the  ordinances  of 
the  town  of  Brush.  In  the  Judgment  It  is 
ordered  that  the  defendant  stand  committed 
until  the  fine  Is  paid.  D^endant  appealed  to 
the  Court  of  Appeals. 

The  assignment  of  error  la:  That  the  court 
erred  In  rendering  and  entering  judgment 
against  the  appellant  that  he  stand  commit- 
ted until  the  fine  and  costs  were  paid :  (1)  Be- 
cause the  fine  was  secured  by  an  approved 
aE^al  bond  at  the  time  the  Judgment  was 
rendered;  and  (2)  because  the  Judgment  is 
uncertain  and  unintelligible. 

There  Is  no  bill  of  exceptions.  The  ob- 
jections are  that  because  an  appeal  bond  had 
been  approved,  the  court  should  not  have 
ordered  defendant  committed  until  the  pay- 
ment of  the  fine,  and  that  as  no  place  of 
Imprisonment  was  mentioned  in  the  judg- 
ment, it  Is  uncertain  and  unintelligible.  The 
court  would  probably  have  designated  one 
of  the  places  mentioned  in  the  statute.  If  his 
attention  had  been  called  to  the  omission, 
but  no  such  objection  was  made,  and  we 
shall  not  consider  It  here.  Upon  the  au- 
thority of  Saner  v.  People,  17  Colo.  App.  807, 
69  Pac.  78,  the  court  properly  ordering  that 
the  defendant  be  committed  upon  default  In 
payment  of  the  fine,  the  judgment  Is  affirmed. 
Judgment  affirmed. 

OABBERT  and  HILL,  JJ.,  concur. 
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(47  Oolo.  a 

fTHOMFSON  T.  CBBSCBNT  UIIX  tc  BLD- 
VATOB  CO. 

(Svpieme  Court  ol  Colondb.  Dec.  6, 1900.) 

1.  Appeal,  and  Ebror  (S  113*0  —  Questionb 
Reviewable  — Refusal  to  Set  Aside  De- 
fault JUDOUENT. 

The  Supreme  Court  may  review  the  refuH- 
al  to  Bet  aside  a  default  Judgment  where  the 
record  of  the  proceedingB  culminatiaK  In  the 
jodgmcQt  aod  those  subseguent  thereto  are 
brought  up  for  review. 

[PM.  Xote.— For  other  casea,  see  Appea]  and 
Error,  Cent  Dig.  |  768;  Dec  Dig.  S  113.*] 

2.  JDDGUENT  (S  143*)  — Defaitlt  — SBTTina 

ASI DR— OBOUNDS. 

Where  couDsel  for  defendant  was  not  pres- 
ent in  the  county  court  on  the. day  fixed  for 
the  trial  of  the  cause,  but  relied  on  the  state- 
ments of  employes  in  the  clerk's  office  that  the 
cause  might  not  be  reached,  and  two  judges  were 
trying  causes  on  the  Socket,  and  the  cause  was 
transferred  from  one  Judge  to  the  other,  who 
rendered  default  judgment,  the  refuMil  to  set 
aside  the  Judgment  was  not  an  abuse  of  the 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  iS  281,  282 ;  Dec.  Dig.  I  143.*] 

Appeal  from  County  Court,  City  and  Conn- 
ty  of  Denver;  Chas.  McCall,  Judge. 

Action  by  the  Crescent  Mill  ft  Glerator 
Company  against  W.  G.  Thompson.  From  an 
order  denying  a  motion  to  set  aside  a  default 
Judgment,  defendant  appeals.  Affirmed. 

B.  H.  Gllmore,  for  appellant  Bogera,  su- 
ite ft  Jobnsfm,  for  appellee. 

STEBLB,  G.  J.  The  defendant  not  ap- 
pearing In  the  Justice's  court,  default  Judg- 
ment was  entered  against  him.  He  appealed 
to  the  county  court.  The  coonty  court  fixed 
Febmary  1,  1807,  at  9:30  o'clock,  as  the  time 
of  the  trial.  On  that  day  the  defendant  not 
appearing,  the  plaintiff  took  Judgment,  On 
Febrnary  4th  following,  the  defendant  filed 
his  motion  to  set  aside  the  Judgment.  The 
motion  was  denied  and  the  defendant  ap- 
pealed to  this  court 

We  are  aathorized  to  review  the  action  of 
the  trial  court  in  declining  to  set  aside  the 
Judgment  when,  as  in  this  case,  &b  record 
of  the  proceedingB  culminating  in  the  Judg- 
ment as  well  as  those  subsequent  thereto,  are 
brought  here  for  review.  The  affidavit  In 
support  of  tlie  motion  to  vacate  the  Judg- 
ment, sets  forth,  in  substance,  that  the  de- 
fendant did  not  know  that  tiie  case  was  set 
tor  trial;  that  on  the  day  of  the  trial  he 
was  pursuing  his  usual  vocation;  that  be 
was  Informed  by  his  attorney  that  the  attor- 
ns had  communicated  by  telephone  with  an 
employ^  in  the  office  of  the  clerk  of  the  coun- 
ty court  and  was  Informed  that  tlie  case 
would  probably  not  be  tried  on  February  1st ; 


that  the  plaintiff  bad  Caused  the  case  to  be 
-set  before  Judge  McCall's  division  and  wae 
on  the  board  In  that  division;  that  affiant 
was  iufwmed  that  the  case  was  transferred 
from  Judge  Lindsey's  division  without  no- 
tice to  affiant's  attorney,  and  called  up  in 
that  division,  and  default  taken. 

Nothing  appears  in  ttie  record  to  advise 
us  upon  wliat  ground  the  court  based  his  de- 
cMon  denying  the  motion  to  set  aside  the 
Judgment  We  observe,  however,  that  the 
affidavit  contains  no  statement  based  upon 
the  affiant's  Imo^edge,  except  that  he  was 
engaged  in  the  pursuit  of  his  usual  vocation 
on  February  ist,  and  did  not  know  that  the 
case  had  beoi  set  for  trial  for  that  day.  Be- 
cause of  this,  the  court  ml^^t  have  properly 
rejected  the  affidavit  and  denied  the  motltm* 
but  we  shall  assume  that  it  has  been  estab- 
lished by  proof  that  the  cause  was  set  fbr 
trial  for  February  1st;  that  some  one  oon- 
nected  with  the  clerk's  office  liad  notified 
counsel  tiiat  probably  the  case  would  not  be 
reached ;  that  the  Utle  of  the  case  was  upon 
the  calendar  for  February  1st  In  the  court- 
room presided  over  by  one  person,  and  that 
without  notice  to  the  defendant  or  tils  coun- 
sel, the  cause  was  beard  In  a  different  room, 
and  before  another  Judge.  The  fact  remains, 
however,  that  neither  defendant  nor  his  coun- 
sel appeared  before  the  county  court  on  that 
day  prepared  to  try  the  cause. 

The  cause  was  regularly  set  for  trial.  It 
is  the  duty  of  counsel  to  appear  before  the 
court  on  the  day  his  case  is  to  be  tried,  and 
to  remain  In  the  courtroom  until  excused 
by  the  Judge.  He  must  not  rely  upon  the 
statements  of  the  employes  of  the  derk's  of- 
fice that  his  case  may  not  be  reached.  The 
Judge  has  absolute  control  of  the  calendar 
of  his  court  He  may  try  the  cases  in  the 
order  In  which  they  appear  or  he  may  disre- 
gard the  calendar.  This  is  especially  true  of 
the  county  court  where  the  judge  Is  author- 
ized to  call  to  his  aid  the  Judge  of  another 
court;  and  when  two  judges  are  trying  the 
causes  on  the  docket  of  the  county  court 
we  know  of  no  valid  objection,  there  being 
no  rule  of  court  providing  a  different  pro- 
cedure, to  transferring  causes  from  one  to 
another  without  notice  to  counsel.  If  counsel 
had  been  present  on  the  day  fixed  for  the 
trial  of  the  cause,  the  case  could  not  have 
been  transferred  without  his  knowledge;  and 
as  we  cannot  say  that  the  court  abused  his 
discretion  in  declining  to  set  aside  bis  Judg- 
ment, it  will  be  affirmed. 

Judgment  afiirmed. 

CAMPBELL  and  MUSSER,  JJ.,  concur. 
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LAUBY  T.  NORTHEJBN  PAa  TERMINAX/ 

CO. 

(Supreme  Court  of  Oregon.    Jan.  4.  1910.) 

1.  Baiuoadb  (I  355*)  —  OocupATion  of 
SiBEET—  Rights  or  Public  —  Oabs  Bje- 
quiBED. 

The  public  has  an  equal  right  with  a  rail- 
road companY  to  the  free  use  of  a  highway  upon 
which  the  railroad  track  1b  laid,  and  the  railroad 
company  will  not  be  permitted  to  omit  any  rea- 
■onable  duty  that  may  tend  to  the  safety  of  the 
public  upon  such  street. 

[Ed.  Note.— For  other  casefi.  Bee  Bailroads, 
Cent  Dig.  9  1221 ;  Dec.  Dig.  S  355.*] 

2,  Raoaoads  (S  400*)— Injubibs  to  Pebson 

ON  TbACK— EVIDEKCE— QUISnON  TOR  JCBT. 
Evidence  in  an  actfou  for  injuriea  received 
while  crossing  a  railroad  track  operated  on  a 
street  held  suffident  to  take  the  ease  to  the  jury 

on  the  issue  of  negligeace. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  81 1365-1367 ;  Dec.  Dig.  {  400.*J 

Z.  Railboads  (S  383*)— Injubies  to  Pksson 
ON  Track— OONTBIBUTOBT  Neoliqence. 
Plaintiff  was  injured  by  being  run  over  by 
a  car  while  crossing  a  street  od  which  the  rail- 
road was  being  operated.  It  was  daik,  and  the 
car  was  being  backed  by  an  acine  vhldi  was 
also  backing.  There  was  no  li^t  displayed  at 
the  rear  of  the  car,  and  no  switdiman  to  ^ve 
warning  of  its  approach,  but  the  company  claim- 
ed that  the  belt  was  rung.  Held  that.  In  order 
to  chaise  plalnUff  with  oontitbntoiy  nwligence, 
it  must  be  shown  that  she  heard  the  beU. 

[Bd.  Notew— For  other  cases,  we  Railroads, 
Cent.  Dig.  I  1807;  Dec.  DttTl  S88.*] 

Appeal  from  Circuit  Court,  Uultnomati 
County;  3.  B.  CI  eland,  Judge. 

Action  1^  Stdla  Laory  against  the  Nortli- 
em  Pacific  Terminal  Company.  Judgment 
for  plalntU^  and  defendant  appeals.  Af- 
firmed. 

This  is  an  action  by  Stella  Laory  against 
the  Northern  Pacific  Terminal  Company  to 
recover  damages  for  a  personal  Injury.  The 
complaint  avers,  In  effect,  that  tlie  defendant 
is  a  corporation  engaged  In  switching  en- 
gines and  cars  in  terminal  yards  controlled 
by  It  in  Portland;  that  one  of  its  tracks  Is 
laid  along  North  Front  street,  a  public  high- 
way In  that  city;  that  on  October  25,  1907, 
while  the  plaintiff  was  passing  along  and 
across  such  street,  the  defendant,  without 
giving  her  any  warning  of  the  approach  of 
a  car,  and  without  having  any  person  in 
charge  thereof,  ran  It  upon  her,  throwing 
her  upon  and  forcing  her  along  the  track 
until  the  wheels  of  the  car  ran  over  and 
crushed  one  of  her  lower  limbs,  thereby  dam- 
aging her  in  a  stated  sum.  The  answer  de- 
nies the  material  all^atlons  of  the  com- 
plaint, and  avers  that  the  Injury  of  which 
the  plaintiff  complains  was  entirely  due  to 
her  own  carelessness,  setting  forth  the  par- 
ticulars thereof.  The  reply  puts  In  issue 
the  allegations  of  new  matter  in  the  an- 
swer, and,  the  cause  having  been  tried,  a 
Judgment  was  rendered  against  the  defend- 
ant in  ttie  sum  of  17,000,  from  which  it  ap- 
peals. 


J.  M.  Gearln,  for  appeRaat  A.  8.  Ben- 
nett; for  respondent 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  It  is  .maintained  that  errors  were 
committed  In  denying  a  motion  for  a  judg- 
ment of  nonsuit,  and  In  refusing  to  direct  a 
verdict  for  the  defendant,  to  which  mllngs 
of  the  court  exceptions  were  taken.  As 
these  propositions  substantially  embody  the 
same  legal  principle,  they  will  be  treated  as 
a  single  question,  to  determine  which  the 
testimony  relating  to  the  alleged  negligence 
of  the  defendant  will  be  reviewed. 

The  plaintiff,  on  October  25,  1907,  the  day 
she  was  hurt,  had  been  employed  in  Fort- 
land  at  the  factory  of  the  Ajnerlcan  Can 
Company,  located  on  the  northerly  .side  of 
North  Front  street,  which  highway  at  this 
place  extends  north  about  4S'  vrest  In 
the  center  of  that  street  la  laid  one  of  the 
defendant's  railroad  tracks,  and  connected 
therewith  by  a  switch,  about  100  feet  east- 
erly of  the  factory,  Is  a  spur  track  which 
curves  northerly  to  and  runs  parallel  with 
that  building.  Fourteenth  street  extends 
due  north  and  terminates  at  North  Front 
street,'  and  from  the  east  line  of  the  former 
highway  at  Its  Junction  with  and  at  a  right 
angle  to  the  latter  street  extends  a  plank 
walk  parallel  to  and  connecting  with  the 
easterly  side  of  a  passageway,  about  10  feet 
wide,  at  that  end  of  the  can  factory,  used 
by  the  employes  as  an  entrance  thereto. 
There  were  employed  by  the  American  Can 
Company,  on  October  26,  1907,  about  SO  men 
and  as  many  women,  who  ceased  working 
on  that  date  at  5:30  p.  m.,  and,  after  turn- 
ing in  their  time  checks  and  obtaining  their 
wraps,  they  passed  out  at  the  easterly  end 
of  the  factory,  thence  along  the  passageway 
to  North  Front  street,  where  tfaey  found, 
standing  on  the  spur  track,  a  furniture  car, 
the  then  westerly  end  of  which  otatnicted 
a  part  of  the  route.  A  locomotive  headed 
southeast  also  stood,  at  that  time,  on  the 
spur  track  nearer  the  switch,  but  whether 
or  not  a  coupling  bad  then  been  made  Is 
disputed.  After  several  of  the  can  com- 
pany's employes  bad  safely  passed  over  the 
unimpeded  portion  of  the  crossing,  the  en- 
gine pushed  the  car  back  until  It  entirely 
covered  the  space  occupied  by  the  passage- 
way. While  the  car  was  thus  moving,  two 
young  women,  Teresa  Schoener  and  Mary 
Heltzenreter,  who  worked  In  the  can  factory, 
were  in  the  center  of  the  spur  track.  Imme- 
diately In  front  of  the  car,  whereupon  a 
switchman,  standing  on  the  ground,  seeing 
them  and  realizing  their  Imminent  danger, 
gave  a  signal  with  his  lantern,  causing  the 
engine  io  be  baited.  Before  the  signal  was 
given,  however,  Mrs.  LllUe  larmon,  an- 
other employ^,  In  attempting  to  cross  the 
^ack,  was  struck  by  the  car,  but  her  hus- 
band, noticing  bet  peril,  rescued  htf  from 
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danger.  The-  plalntilg  qnlt  woA  lit  flie  time 
Btatetl,  bat  In  a  few  minutes  thereafter  dis- 
covered that  her  pockettuok  had  been  left 
In  the  room  in  iriiich  she  had  been  engaged, 
wbereopoD  she  returned  and  obtained  the 
purse  She  thai  passed  over  the  walk  to 
the  wur  track  Where  she  found  the  fnmi- 
ture  car  entirely  obstructing  the  passage- 
way, und  not  knowing  that  her  associates 
had  been  oidangered  by  the  car,  which  thai 
was  staUonary,  she  attempted  to  pass  around 
the  westerly  end  of  It  and  within  a  few  feet 
therefirom.  yfhea  she  was  about  In  the  mid- 
dle of  the  track  the  car  was  again  moved 
Bimrty  backwards,  striking,  prostrating,  and 
rolling  or  pushing  her  along  tbe  track  until 
the  forward  wheels  on  the  opposite  side 
passed  over  one  of  her  Iow«r  limbs,  crush- 
ing it  and  necessitating  amputation  below 
the  knee. 

The  plaintiff,  as  a  witness  in  her  own  be- 
half, testified  that  when  she  thus  came  down 
the  passageway,  she  stopped  and  looked  and 
listened  before  attempting  to  pass  ov6r  the 
track;  that  she  then  saw  the  engioe  headed 
southeast  and  not  attached  to  the  furniture 
car;  that  no  bell  was  rung  or  whistle  sound- 
ed, nor  was  any  servant  of  the  defendant 
present  to  warn  her  that  the  car  was  about 
to  be  moved  in  either  direction;  and  that 
thinking  It  was  safe  to  cross  she  attempted 
to  do  so,  when  the  car  was  backed,  injur- 
ing her  in  the  manner  indicated.  Several 
witnesses  who  appeared  for  the  plalutUT  at 
the  trial  Indirectly  corroborated  her  testi- 
mony by  stating  that  they  did  not  hear  any 
bell  or  whistle  prior  to  the  Injury.  The  yard 
swltdbman  who  saw  the  two  young  women 
when  they  were  so  nearly  caught  by  the 
car  teatlfled  that  he  chlded  them  for  their 
carelessness,  and  further  stated  that  the  bell 
on  the  ^glne  was  constantly  rung  until  aft- 
er the  plaintiff  was  hurt,  which  latter  dec- 
laration is  corroborated  by  the  other  em- 
l^oy^s  of  the  defendant  who  were  thai  en- 
gaged at  that  place. 

Mrs.  Larmon  testified  that  after  the  two 
young  women  crossed  the  track  this  switch- 
man turned  his  back  to  the  car  and  Joked 
with  them,  and  for  that  reason  he  did  not 
jDserre  the  plaintiff  tmtll  his  attention  was 
Attracted  by  the  outcry  of  herself  and  others. 

It  appears  that  an  electric  lamp  was  sus- 
P«nded  over  the  railroad  track  some  distance 
northwest  of  the  furniture  car,  but  Its  rays 
evidently  did  not  illumine  the  track  at  or 
near  the  passageway,  for  nearly  all  the 
defendant's  employes  who  were  engaged  at 
that  place  ^cn  the  injury  occurred  testified 
that  It  was  dark.  J.  Braun,  the  firraian 
then  In  the  engine,  In  answer  to  the  question, 
"Did  you  see  the  people  that  came  out  of 
the  can  company?"  replied,  "No;  it  was  dark, 
I  could  not  see  them." 

It  is  not  alleged  In  the  complaint  that  a 
public  crossing  is  maintained  at  the  Juncture 
of  Fourteenth  and  North  Front  streets,  but, 
from  a  copy  of  a  plat  of  the  vidulty  which 
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has  been  brouifht  up  by  defendant,  tt  la  erl- 
dent  that  the  walk  hereinbefore  mentioned 
was  built  to  accommodate  travel,  and  having 
been  laid  across  a  public  thoros^^ar*  Its  ex- 
istence was  thus  clearly  Indicated  on  the 
groimd,  calling  attmtlon  tti«eto  and  requir- 
ing of  the  defeadant  a  greater  d^ree  of  care 
and  watchfuln^  here  than  Is  usually  de- 
manded when  moving  a  train  alcmg  an  or- 
dinary highway.  Whether  or  not  the  plank 
walk  may  be  regarded  as  a  public  crossing 
Is  immaterial,  for  as  the  accident  happened 
westerly  thweof,  but  on  a  dty  street,  wh«e 
the  defendant  Is  required  to  ezerdsa  a  retj 
high  degree  of  care  In  operating  Its  engines 
and  cars,  it  will  not  be  permitted  to  omit 
with  ivipunlty  any  reasonable  duty  that  may 
tend  to  the  safety  otAhe  public,  whidd  has 
an  equal  il^t  with  the  defendant  to  the 
free  use  of  the  highway.  Chicago,  Burling- 
ton &  Qulncy  B.  B.  Go.  v.  Stumps,  fl9  III.  408. 
"It  is  now  a  well-recognized  doctrine  that 
railroad  companies,"  says  Mr.  Justice  McEki- 
ry  in  Curl^  v.  Illinois  Central  Railroad 
Company,  40  La.  Ann.  810.  816,  6  Soath.  105, 
"are  required  to  exercise  extraordinary  pre- 
cautions for  the  protection  of  the  public  In 
the  management  of  their  trains  running 
through  the  streets  of  a  populous  city." 

Assuming  the  plaintiff's  theory  to  be  true, 
as  outlined  by  her  testimony,  that  after  dark- 
ness had  set  in  the  bell  was  not  rung  or  the 
whistle  sounded  when  the  car  was  backed 
over  the  crossing  and  along  the  'street  In  a 
city  like  Portland,  without  displaying  a  li^t 
or  posting  a  switchman  at  or  on  the  approach- 
ing end  of  the  car  In  order  that  travelers 
would  be  warned  of  any  peril,  and  so  that 
this  guard  could  have  signaled  the  engineer 
and  applied  the  brakes  In  case  of  danger, 
thus  avoiding  Injury  to  persons  on  the  track, 
were  facts  from  whldh  the  Jury  could  de- 
termine the  degree  of  care  exerdaed  by  the 
defendant  at  the  time  and  place  mentioned 
The  testimony  given  on  behalf  of  the  plain- 
tiff, though  disputed  by  the  defendant,  is  to 
the  effect  that  at  the  time  she  was  injured 
the  switchman  was  not  giving  any  attention 
to  the  moving  of  the  car,  but  had  turned  his 
back  thereto,  and  was  Jesting  with  the  two 
young  women  who  were  so  nearly  run  over. 
Mrs.  Larmon,  referring  to  each  neglect  of 
duty,  testified  that  she  advised  these  young 
women,  to  whom  the  switchman  was  then 
talking,  to  tell  him  to  mind  his  own  business. 
The  failure  of  the  defendant  to  give  the  nec- 
essary warning  signal,  as  asserted  by  plain- 
tiff and  her  witnesses,  or  to  station  a  watch- 
man at  the  crossing,  and  the  carelessness  of 
the  switchman  as  above  outlined,  when  the 
want  of  sufficient  light  made  the  movemrait 
of  the  car  obscure,  and  Its  slow  motion  prob- 
ably rendered  Its  approach  almost  noiseless, 
were  circumstances  tending  to  show  a  lack 
of  ordinary  care,  from  which  negllgmce 
might  hare  been  Inferred,  which  inattention 
authorized  a  submission  of  the  cause  to  the 
Jury.  A  consideration  of  the  same  facts  also 


Digitized  by  Google 


OIJI 

ihowB  tbat  no  error  was  committed  In  re- 
fosInK  to  direct  a  verdict  for  tbe  defendant 
The  court  haying  dedlned  to  give  an  In- 
struction requested  by  defendant'i  counsel, 
an  exception  was  taken  to  the  refusal  to 
charge  the  Jury  as  foUows:  "If  you  believe 
from  the  evidence  that  at  the  time  plaintiff 
started  to  cross  the  railroad  track  of  defend- 
ant the  car  with  locomotive  attached  was  at 
rest  and  the  defendant  previous  to  starting 
■aid  car  cansed  the  bell  on  the  engVje  to  be 
rung  as  a  notice  that  said  car  was  abont  to 
move,  but  that  notwithstanding  sv^fa  ringing 
of  the  bell  the  plaintiff  started  to  cross  said 
track  In  iront  of  said  car  and  so  close  to  said 
car  that  she  was  struck  and  knocked  down 
as  described  In  the  testimony,  I  charge  you 
that  such  act  of  plaintiff  in  attemptlDg  to 
cross  said  track  in  such  close  proximity  to 
cald  car  was  an  act  of  carelcBsness  on  her 
part  which  would  prevent  her  recovering  In 
this  action,  and  your  verdict  must  be  for  the 
defendant"  The  theory  of  plaintlfTs  coun- 
sel, as  evidenced  by  the  testimony  sought  to 
be  elicited  at  the  trial,  is  that  the  engine  was 
run  forward  southeast  on  North  Front  street 
over  the  switch  mentioned,  and  thence  backed 
on  the  spur  track  to  where  the  furniture  car 
stood;  that  the  first  attempt  to  connect  the 
engine  and  car,  wlilch  was  made  when  the 
two  young  women  were  endangered,  proved 
unsuccessful  because  the  autofoatlc  couplers 
were  not  properly  opposed  to  each  other  In 
consequ^ce  of  the  curvature  of  the  line  of 
railway  at  that  place;  and  that  when  the 
plaintiff  reached  the  spur  track  the  engine 
and  car  were  stationary  and  unconnected, 
but  in  making  the  second  attempt  to  couple 
them  she  was  Injured.  It  is  conceded  that 
the  locomotive  and  car  were  at  rest,  as  Indi- 
cated in  the  request  for  the  Instruction,  but 
nearly  every  other  Important  fact  stated 
therein  Is  disputed.  Taking  for  granted  that 
none  of  the  facts  so  controverted  are  assum- 
ed in  the  request  and  tbat  the  phrase  "if  you 
beUeve"  Is  understood  as  limiting  eadi  clause, 
it  will  be  seen  that  the  rloglng  of  the  engine 
bell  Is  the  important  incident  which  is  un- 
dertaken to  be  emphasized  by  the  language 
employed. 

A  aoted  author  In  discussing  the  obllga- 
tioBS  devolving  upon  railroad  companies 
says:  "The  danger  to  the  public  at  crossings 
or  other  places  where  the  public  have  a  right 
to  be  In  common  with  the  railway  company, 
of  backing  its  cars  without  having  a  man 
standing  on  the  foremost  car  to  look  out  to 
give  warnings  to  the  engineer  and  to  the  en- 
dangered traveler,  and  to  apply  the  brake,  is 
8o  obvious  as  not  to  require  discussion." 
Thomp.  Neg.  S  1571.  In  Bowles  v.  Chesa- 
peake &  Ohio  ay.  Co.,  61  W.  Va.  272,  57  8. 
K.  131,  a  headnote  is  as  follows :  "It  is  neg- 
ligence per  se  to  back  a  train  on  a  dark 
Dl^ht  over  a  public  railroad  crossing  wlth- 
oat  warning,  by  blovrtng  a  whistle  or  rlng- 
ing  a  bell  or  guard  or  light  on  the  advancing 
reretsed  car.  The  company  mnst  adc^t  some 
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means  to  warn  travelers  of  danger,  such 
means  as  wlU  be  equally  efficient  as  the  belt 
or  whistle  warning  In  the  case  of  an  advao- 
clng  unreversed  train."  In  Union  Pacific 
Railroad  Oompany  v.  Connolly,  ^7  Neb.  254, 
269^  10»  N.  W.  368^  374,  the  defendant  In  er- 
ror having  recovered  $27,600  as  damages  for 
the  loss  of  his  feet  wtilch  were  severed  by 
the  backing  at  night  of  an  engine  and  four 
or  six  cars  over  him  at  a  crossing,  the  Judg- 
ment was  affirmed  on  appeal,  the  court  say- 
ing: "That  the  rear  car  of  that  portion  of 
the  train  displayed  no  lights,  and  that  no 
person  was  stationed  thereon,  or  at  the 
crossing,  to  give  warning  of  its  approach  to 
the  crossing,  are  facts  conclusively  establish- 
ed by  the  evidence  and  practically  conceded. 
The  accident  occurred  In  a  populous  com- 
munity and  within  the  limits  of  a  considera- 
ble dty.  It  occurred  In  the  nighttime,  and 
at  a  crossing  In  common  use  at  all  hours,  and 
where,  as  we  have  seen,  the  defendant  com- 
pany was  charged  with  the  duty  of  exercis- 
ing reasonable  care  to  avoid  Injury  to  those 
crossing  Its  tracks.  It  is  true.  It  seems  to 
be  conceded  that  the  bell  was  rung  and  the 
whistle  sounded  to  give  warning  that  the 
train  was  moving.  But  the  mere  fact  that 
the  statute  requiring  su(^  vramlogs  was 
compiled  with  does  not  of  itself  show  that 
the  defendant  had  discharged  its  full  duty  to 
those  using  the  crossing.  It  was  bound  to 
use  reasonable  care  not  to  endanger  those 
who  might  be  lawfully  upon  its  tracks  at 
the  crossing,  and  whether,  In  view  of  the 
'time,  place,  and  circumstances,  precautions 
in  addition  to'those  preswlbed  by  tl»e  statute- 
were  required,  was  a  question  for  the  Jury. 
•  •  •  The  crossing  was  in  common  use 
day  and  night  It  was  across  tracks  in  con- 
stant use,  and  In  a  populous  and  busy  com- 
munity. That  due  care  required  more  than 
ringing  the  bell  and  sounding  the  whistle  to 
give  warning  of  a  freight  train  backing  to- 
ward and  over  such  crossing  in  the  nighttime 
Is  certainly  not  an  unreasonable  inference  In 
view  of  all  the  facts  and  circumstances." 

In  the  case  at  baV  if,  in  the  darkness,  the 
light  of  the  locomotive  had  been  directed  to- 
wards the  plaintiff  and  no  Intervening:  ob- 
ject bad  obscured  Its  gleams,  the  ringing  oC 
the  bell,  whether  or  not  she  heard  it  might 
possibly  have  afforded  such  warning  of  the 
contemplated  movement  of  the  engine  as  the 
necessity  demanded,  for  the  Illumination 
should  have  been  sufficient  to  attract  her  at- 
tention, if  she  bad  given  any  heed  thereto. 
When,  however,  the  locomotive  was  headed 
from  her,  and,  as  she  claims,  not  coupled 
to  the  furniture  car  which  Interv^ed,  and 
there  was  no  light  or  swltdiman  thereon  to 
warn  her  In  the  darkness  that  the  car  was  to 
be  backed.  It  was  essential  tbat  she  should 
have  heard  the  bell.  If  It  was  rung.  In  order 
to  charge  her  with  contributory  n^ligence 
In  risking  her  life  by  attempting  to  cross  the 
track.  The  Instruction  requested  doee  not 
place  the  plaintiff's  alleged  contrUmtory  nee* 
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licence  od  bar  hearing  the  ben  ning.  but  np- 
on  the  mwe  ringing  thereof.  The  language 
suggested  to  the  court  was  not,  In  our  opin- 
ion, sufficient,  under  all  the  circumstances 
involvedt  and  ttioui^  the  defendant  was  en- 
titled to  have  Its  theory  of  the  case  submit- 
ted to  the  Jar7,  the  reqnestad  Instruction 
was  too  reatrtcted. 

No  Issue  Is  mads  by  ttie  pleadings  as  to 
the  want  of  either  natural  or  artificial  light, 
but  as  the  testimony  tends  to  show  that  at 
the  time  of  the  Injury  the  place  where  tt  oc- 
curred was  dark,  the  court  properly  kept  In 
mind  that  fact,  as  a  condition  from  which 
the  jury  might  deduce  the  plaintiff's  con- 
tributory negligence,  only  in  case  they  found 
she  heard  the  ringing  of  the  bell  before  she 
attempted  to  cross  the  railroad  traCk.  If  the 
darkness  bad  been  called  to  the  attention  ct 
the  Jury  fn  any  part  of  the  charge,  so  that  a 
finding  thereon  bad  been  requested,  the  state- 
ment tb&not,  though  hypotfaetlcally  made, 
would  probably  have  been  erroneous,  because 
it  was  not  predicated  on  any  fact  maintained 
by  either  of  the  parties  and  controverted  by 
the  other.  Woodward  t.  Oregon  R.  &  N.  Co., 
18  Or.  289.  22  Pac.  1076;  Bucbtel  v.  I^ans, 
21  Or.  aO».  28  Pac.  67;  Ooos  Bay  B.  R.  Ca 
T.  Stglln,  26  Or.  887,  38  Pac.  192. 

The  darkness  has  been  adverted  to  by 
way  of  argument  and  to  explain  that  as  no 
light  on  the  eqglhe  or  employe's  lantern  was 
visible  to  the  plalntlfl,  when  she  attempted 
to  cross  the  track,  it  was  neceeeary  that  she 
should  have  heard  the  rlnglng  of  the  bell.  As 
the  requested  instractlon  was  faul^  In  not- 
specifying  that  fact,  no  error  was  committed 
In  refusing  to  give  It. 

It  follows  from  these  considerations  that 
the  Judgment  should  be  affirmed,  and  It  Is  so 
ordered. 

&S  Or.  167) 

STATE  V.  OOCnRAN. 

(Supreme  Court  of  Oregon.    Dec.  21,  1900.) 

'  1.  Courts  (5  205*)— Supbeme  Coubt-Jubis- 
DiCTioN — Question  of  '  CoN8TiTUTiowAi.nT 
or  Office  op  Sopbehe  Judoe. 

The  Supreme  Court  will  take  Jurisdiction 
<tf  a  collateral  attack  on  the  consHtutionality 
of  tha  offices  of  certain  of  Its  members. 

[Ed.  Note.— For  other  eases,  see  Coorts,  Cent 
Dig.  I  405;  Dee:  Dig.  I  206.*] 

2.  GoKBiiTiTnoNit.  Law  18*)— Conbtbuc- 
TioK  or  COHsnrnnoN— Objiot  ahd  Pub- 

POSB. 

In  conBtniing  the  Conetitutlon,  Its  object 
and  purpose  must  be  cousidered,  and  it  must 
not  bie  Interpreted  on  narrow  or  technical  prin- 
ciples, but  on  broad  general  lines,  that  It  may 
accomplish  the  object  intended,  and  the  pre- 
snmption  and  legal  Intendment  is  that  each  and 
every  word,  clause,  and  sentence  in  a  written 
Coustltntlon  baa  been  inserted  for  some  useful 
purpose,  so  that  ft  must  be  construed  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tloDal  Law.  Cent  Dig.  {  10;  Dec.  Dig.  i  13.*] 
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3.  OoNSTinmoifAL  Ii4w  a  15^— Cohbibdo- 
TioN  OP  CoNSTmmoir— Two  Conbtkuo- 

TIONS. 

Where  two  constructions  of  a  ConstitD- 
tion  are  possible,  one  of  which  raises  a  conflict 
or  takes  away  the  meaning  of  a  section,  sen- 
tence, phiraae,  or  word,  and  the  other  does  not, 
the  latter  construction  must  be  adopted,  or  the 
interimtatiott  which  hannonizea  the  Constltn- 
tlon  as  a  whole  must  prevaiL 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  i  9;  Dec  Dig.  S  Ifi.*] 

4.  CONBTXTDTIONiX  LaW  26*)— NATUU  OV 

Statb  CoMsnrunoN. 

A  state  Constitution,  unlike  a  federal  Con- 
stitution, Is  one  of  limitation  and  not  a  grant 
of  powers,  and  any  act  adopted  by  the  Legisla- 
ture not  prohibited  by  the  state  Constitutioa 
is  valid,  and  the  inhibition  must  expressly  or 
impliedly  be  made  to  appear  beyond  a  xeason- 
able  doubt.  v 

[Ed.  Note.— For  other  cases,  see  Oonstitntlon- 
al  lAw.  Cent  Dig.  {  80;  Dec  Dig.  I  28.*] 

6.  COUBTS    (I   42*)  — SUFBKin    GOUBTS  — IN- 
CBEASB   OP  JUDOBS— OOKSmUTIONAL-  PBO- 

VISIONS. 

Bill  of  Rights,  t  10,  declares  that  Justice 
shall  be  administered  openly  and  without  pur- 
chase, completely  and  without  delay,  and  that 
every  man  shall  have  remedy  by  due  course  of 
law,  etc,  to  the  end,  as  the  preamble  declares, 
that  Justice  be  established,  order  maintained, 
and  liberty  perpetuated.  Const  art.  7,  8  1.  pro- 
vides that  the  Judicial  power  of  the  state  shall 
be  vested  in  the  Supreme  Court  circuit  courts, 
and  county  courts.  Section  2  provides  that  a 
Supreme  Court  shall  consist  of  four  judges,  to 
be  chosen  in  districts  by  the  electors  thereof, 
end  that  the  number  of  districts  may  be  In- 
creased, but  shall  not  exceed  Sve  until  the  white 
population  of  the  state  shall  amount  to  100,- 
000,  and  shall  never  exceed  seven.  Section  10 
provides  that  when  the  white  population 
amounts  to  200,000,  the  legislative  assembly 
may  provide  for  the  election  of  supreme  and 
circuit  Judges  In  distinct  classes,  one  of  which 
classes  shall  consist  of  three  Judges  of  the  Sn- 
preme  Court,  who  shall  not  perform  dreult 
duty,  and  the  other  class  shall  consist  of  the 
necessary  number  of  circuit  Judges,  etc  HeUk 
that  in  view  of  the  rule  that  a  state  Constitu- 
tion Is  a  limitation  and  not  a  grant  of  power, 
and  that  prohibitions  must  be  strictly  stated, 
and  in  view  of  the  fact  that  section  10,  Bill  of 
Rights,  would  ultimately  require  more  than  five 
circuit  and  three  supreme  judges  to  dispense 
justice,  if  such  a  number  were  required  by  a 
population  of  200,000,  article  7,  |  10,  must  be 
deemed  to  provide  that,  when  toe  state  should 
reach  the  population  requiring  a  separation  in- 
to distinct  classes,  the  number  of  supreme  Judg- 
es should  begin  with  three  and  no  less,  leaving 
the  additional  number  to  be  determined  under 
the  future  conditions  as  they  might  arise. 

[Ed.  Note— For  other  cases,  see  Courts,  Cent 
Dig.  S  164 ;  Dec  Dig.  8  42.*] 

6.  ComtTS  (8  42*)— SUPBEUK  COCBT— IirCBEABB 

OP  JuDOEs— Constitutional  Pbovisions. 
A  determination  that  the  state  had  reached 
that  stage  of  advancement  where  more  memt>en 
of  the  Supreme  Court  had  become  essential  to 
the  carrying  out  of  the  purposes  of  the  Con- 
stitution as  expressed  la  its  preamble,  and  in 
section  1<K  Bill  of  Rights,  resting  with  the  leg^ 
islative  assembly  only.  Laws  1909,  p.  99,  c 
50,  declaring  such  an  emeigency,  and  increas- 
\ng  the  number  of  Judges  from  three  to  five,  was 
constltntioiial. 

[Ed.  Note.— For  other  cases,  see  Courts;  Cent 
Dig.  {  164;  Dec  Dig.  8  42.*] 
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On  motion'  to  affirm  Jndgmentt  and  for 

rehearing.   Motion  denied. 
For  former  opinion,  see  104  Pac.  419. 

In  support  of  motion,  In  the  first  Instance, 
appeared  A.  M.  Crawford,  Atty.  Gen.,  and  J. 
H.  Page,  Dep.  Dlst  Atty.  In  opposition 
there  was  a  brief  over  the  names  of  Thos. 
O'Day,  for  appellant,  and  Martin  L.  Pipes, 
amicus  curlse.  In  opposition  to  the  motion 
there  was  a  brief,  amlcl  curlBc,  orer  the 
names  of  the  following  counsel:  A.  E.  Clark, 
Chas.  H.  Carey.  8.  B.  Llnthlcnm,  M.  O.  Mun- 
ley,  Dan  J.  Malarbey,  John  F.  Logan,  W.  W. 
Cotton,  Piatt  &  Piatt,  John  P,  KaTanaugh, 
James  B.  Kerr,  S.  B.  Huston,  Bauer  & 
Greene,  Arthur  C.  Spencer,  Yeazle  ft  Veazle, 
John  H.  Hall,  Franklin  T.  Griffith,  Alex 
Bernstein,  D.  Soils  Cohen,  O.  M.  Idleman, 
Cole  &  Cole,  W.  T.  Mulr,  Ralph  W.  Wilbur, 
Kollock  &  Zollinger,  Graham,  Cleeton  & 
Davis,  Roger  B.  Slnnott,  Harrison  Allen, 
Schuyler  C.  Spencer,  Ralph  R  Moody,  Rus- 
sell fi.  Sewall,  MUtOD  W.  Smith,  Conley  & 
De  Kefle,  William  Brewster,  W.  0.  flenbow, 
John  Manning,  W.  B.  Thomas,  Jerry  Bro- 
naagb,  Gns  C.  Moser,  John  C.  McCue,  John 
H.  Stevenson,  W.  W.  Banks,  Chas.  J.  Schua- 
bel,  W.  P.  La  Roche,  Allen  R.  Joy.  J.  H.  Mld- 
dleton,  McAllister  ft  Upton,  John  A.  Collier, 
H.  EL  Collier,  A.  C  Emmons,  J.  Prank  Shel- 
ton,  James  McCain,  Frank  W.  Fenton,  W.  T, 
Vinton,  B.  A.  Kllks,  Joseph  S.  Hedges,  K. 
B.  Tongue.  C.  A.  Hardy,  John  A.  Carson, 
W.  H.  Holmes.  W.  M.  Kaiser,  N.  L.  Butler. 
Oscar  Hayter,  J.  B.  Sibley.  Gale  S.  Hill, 
Walter  L.  Tooze,  Jr.,  W.  R.  Bllyeu,  J.  K. 
Weatherford,  Percy  R.  Kelly,  J.  J.  Whitney, 
W,  S.  McFadden,  J.  F.  Yates,  a  R.  Bry- 
sbn*  K.  E.  Wilson,  Ed  Horgan,  George  Den- 
man,  3.  A.  Buchanan,  W.  Lair  Thompson. 
A.  S.  Bennett,  C.  E.  Woodson,  Stephen  A. 
Lowell,  J.  P.  Winter,  Roscoe  R.  Johnson. 
Turner  Oliver,  William  Miller,  J.  t*  Rand, 
J.  N.  Hart,  M.  L.  Olmsted.  Samuel  White. 
James  R.  Nichols,  Brooke  ft  Tomlinson,  R. 
G.  Wheelier,  G.  W.  Hayes,  0.  H.  Leonard. 
O.  L,  McNary,  and  John  H.  McNary.  In 
reply,  supporting  the  motion,  there  was  a 
brief  over  the  names  of  A.  M.  Crawford, 
Atty.  Gen.,  Geo.  J.  Cameron,  Pros.  Atty., 
J.  U.  Page,  Dep.  Pros.  Atty.,  and  A.  King 
Wilson,  for  respondent 

McBRIDB,  J.  The  Attorney  General  and 
one  of  the  deputy  district  attorneys  for  Mult- 
nomah county,  on  behalf  of  the  plainticr, 
by  a  motion  calling  for  the  Issuance  of  a 
mandate  affirming  the  judgment  of  the  tri- 
al court  in  the  above  cause,  seek  to  ques- 
tion the  constitutionality  of  chapter  50,  p.  OU, 
Laws  1909.  This  act  increases  the  number 
of  justices,  comprising  this  court,  from  three 
to  five,  and  provides  for  the  immediate  ap- 
pointment by  the  Governor  of  two  Justices, 
fn  addition  to  those  already  In  office,  to 
bold  until  tbelr  successors  are  elected  and 
Qualified.  Under  Its  provisions  Hr.  Justice 
King  and  Mr.  Justice  Slater  were,  on  Feb- 


ruary 12,  190B,  hy  fba  Governor  appointed 
Justices  of  this  court,  to<^  their  oaths  of 
office,  and,  in  the  manner  provided  by  the 
BQt,  entered  upon  tbelr  duties,  and  have  at 
all  times  since  been  acting  In  that  capacity, 
recognized  as  snch  by  their  associates,  as 
well  as  by  the  executive,  and  all  other  de- 
partments and  officials  of  the  state,  includ- 
ing the  Attorney  General  and  district  attor- 
neys, as  well  as  by  all  other  counsel  having 
business  before  this  court. 

The  former  opinion  in  this  cause,  being 
the  one  giving  rise  to  this  controversy,  was 
prepared  by  Mr.  Justice  King  and  concurred 
in  by  Mr.  Justice  Slater  and  by  the  writer 
of  this  opinion,  but  dissented  from  In  an 
opinion  by  Mr.  Justice  Eakln,  in  which  dis- 
sent Mr.  Chief  Justice  Moore  concurred.  See 
104  Pac.  419.  By  the  motion,  and  argument 
in  its  support,  It  Is  insisted  that  the  lawfully 
constituted  court  consists  of  Chief  Justice 
Moore,  Justice  Elakln,  and  the  writer,  who 
hold  their  respective  offices  under  laws  in 
force  prior  to  the  act  brought  in  question, 
by  reason  of  which  It  Is  contended  th&t  Chief 
Justice  Moore  and  Mr.  Justice  Eakln  con- 
stitute a  majority  of  the  legally  constituted 
court,  and  that  tbelr  opinion  should  be  treat- 
ed as  the  majority  opinion,  and  the  majority 
opinion  as  filed  be  deemed  a  dissenting  opin- 
ion only. 

A  peculiar  aituatlon  confronts  us  at  the 
very  threshold  of  this  proceeding.  The  mo- 
tion Is  not  addressed  to  those  members  of 
this  body,  who.  It  is  claimed  by  the  plaln- 
tltF,  are  the  constitutional  Judges,  but  Is  ad- 
dressed to  the  court,  consisting  de  facto  of 
five  persons;  each  claiming  to  be  a  Justice. 
If  the  three  first  named  are  to  pass  on  the 
question  In  the  collateral  and  indirect  man- 
ner In  which  It  Is  presented,  tbey  must  say 
to  Justices  King  and  Slater:  "Gentlemen, 
we  are  the  legitimate  Justices  of  this  court, 
and  yon  are  Intruders.  You  will  therefore 
retire,  while  we  proceed  to  discuss  the  ques- 
tion as  to  whether  three  or  five  Justices 
constitute  our  legitimate  membership."  In 
other  words,  we  would  thus  be  required  to 
decide  the  merits  of  the  controversy  before 
the  hearing.  Or  If  all  five  of  the  Justices 
sit  at  the  hearing,  and  one  of  them  should 
agree  with  Justices  King  and  Slater  that  the 
decision  in  State  v.  Cochran  was  proper- 
ly rendered  by  a  constitutionally  organized 
court,  the  question  attempted  to  be  raised 
on  this  motion  would  still  be  unsettled,  for, 
unless  all  three  of  the  Justices,  excepting 
King  and  Slater,  concurred  in  condemning 
the  constitutionality  of  the  act,  a  majority 
of  the  court  de  facto  would  be  in  favor  of 
Its  validity,  and  the  matter  would  resolve 
Itself  Into  a  struggle  as  to  who  would  be 
recognized  by  the  officers  of  the  court  and 
the  state  officials.  However,  the  gentlemen, 
whose  tenure  of  office  la  indirectly  attacked 
by  this  motion,  have  seen  fit  to  submit  its 
decision  to  that  part  of  the  membership  of 
this  court  whose  title  is  imagaalled,  by  rea- 
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eon  of  which  ttie  conttngmictes  hen  nggesfc- 
ed  will  not  actnally  arlw;  bnt  the  fact  that 
tbey  might  properly  bo  arise  fumishea  some 
justification  for  the  theory,  which  we  think. 
In  view  of  a  precedent  (to  which  we  will 
later  refer)  of  this  court,  It  is  unnecessary  to 
adopt,  that  the  question  here  presented  be- 
longs to  the  domain  of  legislation  rather 
than  judicial  determination,  or  at  least  that, 
In  the  manner  here  presented.  It  is  not  pr(^ 
erly  before  the  court 

If  the  question  were  before  the  court  for 
the  first  time,  we  might  hesitate  to  pass  up- 
on It,  especially  In  the  form  here  Introduced. 
The  points  presented  have  seldom  arisen  In 
this  country;  but  there  Is  respectable  au- 
thority to  the  effect  that  they  are  political, 
and  therefore  not  subject  to  review  by  the 
courts,  and,  notwithstanding  the  Tlews  to 
follow,  we  deem  It  not  Inappropriate  at  this 
time,  before  proceeding  with  a  discussion  of 
the  merits,  to  call  attention  to  the  oplnl<Mi8 
of  some  other  courts  rdatlve  thereto. 

In  the  case  of  Luther  t.  Borden,  7  How. 
1,  12  Ia  Bd.  681,  a  similar  question  was 
raised.  In  that  case  the  people  of  the  state 
of  Rhode  Island  had  become  dissatisfied  with 
their  goTemment  Rhode  Island,  when  It 
entered  the  Union,  did  not  adopt  a  Consti- 
tution, bot  continued  its  government  under  a 
charter  received  from  Charles  II.  Its  Legis- 
lature, under  the  charter  govnmment,  de- 
layed, or  refused  to  authorize  by  law,  the 
calling  of  a  constitotional  convention  to 
adopt  a  new  Constitution.  A  nnmb«*  of  Its 
citizens,  claiming  to  be  a  majority,  as- 
sembled, and,  holding  a  constitutional  con- 
vention, and  subsequently,  an  election  un- 
der the  Constitution  -Qiere  adopted,  elected 
execntlve,  legislative,  and  judicial  officers, 
and  pretended  to  go  into  operation  as  a  full- 
fledged  government  The  existing  govern- 
ment resisted  this  as  an  Insurrection  and 
declared  martial  law,  arresting  the  movers 
thereof  and  Imprisoning  them.  In  a  case 
Involving  the  authority  of  the  charter  gov- 
ernment to  make  these  arrests,  It  was  con- 
tended that  the  new  government  was  at  the 
time  the  legitimate  government,  and  that 
the  charter  government  had  been  superseded. 
Afterwards  the  charter  government  called 
a  constitutional  convention,  adopted  a  Con- 
stitution, and  Instituted  courts  thereunder. 
Before  one  of  these  courts,  so  Instituted  by 
the  charter  government  the  contention  was 
made  that  the  very  government  from  which 
It  held  its  commission  was  not  the  l^ltl- 
mate  government  at  the  time  of  the  acts 
referred  to.  If  such  a  contention  could  be 
made  in  that  court  necessarily  the  effect  of 
the  decision  would  have  been  to  Invalidate 
the  authority  of  the  government  snd,  ac- 
cordingly, the  court  trying  the  causes  Con- 
cerning that  question  the  Supreme  Court 
of  the  United  States,  at  page  40  of  the  opin- 
ion In  7  How.  (12  li.  Bd.  581).  say:  "Indeed, 
we  do  not  see  bow  the  question  could  be 
tried  and  judicially  decided  In  a  state  court 


Judicial  powflr  piesi^poses  sb  establldied 
govenunrait  capable  of  eoacUng  laws  and 
enfordng  tii^  execution,  and  of  aHwlntlns 
Judges  to  expound  and  administer  them. 
The  acceptance  of  the  Judicial  office  Is  a 
recognition  of  tiie  authority  of  the  govram- 
ment  from  which  It  Is  derived;  and,  if  tne 
authority  of  that  government  Is  annulled 
and  overthrown,  the  power  of  Its  courts  and 
other  facers  is  annulled  with  it;  and  If  a 
state  court  should  enter  npoa  the  Inquiry 
proposed  in  this  case,  and  should  come  to 
the  conclusion  that  the  government  under 
which  it  acted  had  been  put  aside  and  dis- 
placed by  an  opposing  government  It  would 
cease  to  be  a  court  and  be  Incapable  of 
[Hrononncing  a  Judicial  decision  upon  tlie 
question  It  undertook  to  try.  If  it  decides 
at  all  as  a  court,  it  necessarily  affirms  the 
existence  and  authority  of  the  government 
under  which  It  la  exercising  Judicial  power." 

In  the  case  of  Brittle  v.  People,  2  Neb. 
198,  the  right  of  a  colored  man  to  sit  upon 
a  Jury  'was  questioned,  the  outcome  of  whidi 
depended  upon  wheth^  or  not  the  Constitu- 
tion of  Nebraska  was  in  force,  In  consider- 
ing which  Mr.  Justice  Crounse,  at  page  214 
of  2  Neb.,  speaking  for  the  court  after  dis- 
cussing the  principles  thereby  involved,  said: 
"This,  then,  is  the  legitimate  conclusion,  fair- 
ly stated  as  I  believe,  that  must  or  may 
follow  from  any  attempt  on  our  part  to  treat 
as  Judicial  those  questions  which  are  soldy 
political.  We  are  not  only  able  to  destroy 
an  entire  state  government,  but,  at  the  same 
time,  present  the  singular  spectacle  of  a 
court  sitting  as  a  court  to  declare  that  we 
are  not  a  court." 

In  Re  Ah  Lee  (D.  C.)  6  Fed.  800,  90S,  the 
court  had  under  consideration  some  of  the 
provisions  of  the  Constitution  here  involved. 
It  was  a  habeas  corpus  proceeding,  and  there 
argued  that  the  circuit  as  well  as  supreme 
judged  were  not  de  facto  officers.  The  con- 
tention was  stated  (and  the  same  point  Is 
urged  here)  by  the  court  as  follows:  "Tliat 
a  person  cannot  be  considered  an  officer  de 
facto  unless  the  office  he  Is  said  to  be  In 
legally  exists,  and.  there  being  no  such  of- 
fice as  circuit  Judge  or  Judge  of  the  circuit 
court  established  by  the  Constitution,  the 
person  who  acted  as  judge  on  the  trial  of 
the  petitioner  in  the  court  t}eIow  was  not 
even  a  de  facto  Judge."  It  will  be  remem- 
bered that  the  original  Constitution  did  not 
create  the  office  of  circuit  Judge  as  such, 
but  the  Supreme  and  circuit  courts  were 
created,  wtii^  were  to  t>e  filled  by  Ibe 
justices  as  there  designated.  The  court  an- 
swered the  question,  stated  In  the  above 
language,  as  follows:  "As  to  the  third  point 
it  is  sufficient  to  say  that  the  Constitution 
In  eifect  creates  a  circuit  court  in  each  coun- 
ty to  be  held  by  a  Justice  of  the  Supreme 
Court  or  a  circuit  judge,  as  the  case  may  be, 
and  such  court  is  the  office  of  the  Judge  who 
holds  It  A  circuit  Judge's  office  is  the  cir- 
cuit court  la  which  h«  sits— ^e  place  whlcb 
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he  fills — and  sodti  la  the  place  or  office  filled 
hj  the  person  who  acted  as  Jadge  upon  the 
trial  of  the  petitioner."  In  conclusion  the 
learned  Jurist  held  that,  whether  the  law 
under  which  the  circuit  court  and  supr^e 
judges  were  acting  was  unconstitutional  or 
not,  uich  officials  were  de  facto  officers,  and 
the  court  was  therefore  precluded  from  fur- 
ther lnquli7  In  relation  tnereto  In  that  pro- 
ceeding, which,  as  In  the  case  under  con- 
sideration, was  a  collateral  attack  only. 
Among  other  cases  bearing  upon  and  bub- 
tahilng  the  mle  thus  announced  by  Judge 
Deady,  see,  Lang  t.  Bayonne,  74  N.  J. 
Law,  455,  68  Atl.  90.  15  L.  B.  A.  (N.  S.)  «3, 
122  Am.  St.  Rep.  391;  Walcott  v.  Wells,  21 
Xev.  47,  24  Pae.  367,  9  L.  R.  A.  59,  87  Am. 
St  Rep.  478;  Leach  t.  People,  122  III.  420, 
12  N.  a  726;  State  ei  rel.  v.  Ely,  16  N.  D. 
569,  118  N.  W.  711,  14  L.  B.  A.  (N.  B.)  638; 
Donough  V.  Dewey,  82  Mich.  309,  46  N.  W. 
782;  Burt  v.  Winona  &  St  P.  Ry.  Uo.,  31 
Minn.  472;  18  N.  W.  285;  State  t.  Gardner, 
64  Ohio  St  24.  42  N.  B.  099,  31  L.  R.  A. 
660;  Commonwealth  t.  McCombs,  56  Pa. 
436;  Parker  v.  State,  133  Ind.  178.  82  N. 
St.  886,  33  N.  B.  119,  IS  L.  R.  A.  667. 

Resectable  authorities,  however,  are  cited 
by  counsel  for  the  plalnttfT,  holding  to  a  dif- 
ferent Tlew  to  the  last  above  considered, 
among  which  Is  Norton  t.  Shelby  County, 
118  U.  B,  425.  6  Sup.  Ct  1121,  30  L.  Ed.  178; 
but  we  deem  it  unnecessary  to  weigh  them, 
or  to  determine  their  applicability  to  the 
case  St  bar,  or  to  ascertain  which  Is  the  bet- 
ter coarse  to  pursue,  for  a  method  of  veo- 
'  cedure,  sufficient  for  this  cas^  was  adopted 
by  the  unanlmoas  decision  of  this  court  in 
CUne  r.  Oreenwood,  10  Or.  280.  In  which  the 
constituUcmality  of  fbe  entire  court  was 
challenged  collaterally.  In  .that  case,  not- 
wlthatanding  no  question  was  raised  as  to 
the  Judges  of  the  court  being  de  facto  of- 
fteeni,  jurisdiction '  was  entertained  to  de- 
termine the  constitutionality  of  the  official 
postthms  held  by  the  members  of  the  Su- 
preme Court  as  first  appointed  and  the  qoes- 
tioa  adjudicated,  hcfldlng  all  proceetUngs  per* 
tabling  thereto  regular  and  In  conformity 
with  the  provisions  ot  section  10^  art.  7.  of 
our  Oonstitatttm.  At  the  time  of  the  deci- 
sion, Cbltf  Justice  Ijord,  and  his  associates, 
Justices  Watson  and  Waldo,  w^e  the  mem- 
bers of  the  court,  while  their  |^edec«nora, 
whose  decree  was  Ivoug^t  into  question, 
were  Cbiti  Justice  Kelly  and  associates, 
Justices  Boise  and  Prim;  bat,  notwithstand- 
ing this  dlffinence  In  the  personnel  of  the 
court,  tt  wai^  In  law,  the  same  court,  and 
the  fact  remains  that  tiie  attack  was  col- 
lateral. In  that  case  an  appeal  was  takoi 
from  ttie  drcult  court  to  the  Supreme  Court, 
and  there^  as  In  the  case  under  ctmsldera- 
tlon,  the  decision  of  the  trial  court  was  re- 
versed. See  Greenwood  v.  Cllne,  7  Or.  17. 
A  decree  was,  accordingly,  entered  upon  the 
mandate  of  the  Supreme  Court  I^ter  the 
losing  partj  on  the  appeal  brought  a  suit 


to  set  aside  this  decree,  on  tlie  ground  that 
the  Supreme  Court,  before  whom  the  cause 
was  tried  and  a  decree  entered,  annulling 
the  will  there  in  controversy,  was  not  or- 
ganized in  conformity  with  the  Constitution, 
in  that  the  appointment  of  the  members  of 
the  court  by  the  Governor  was  In  direct 
violation  of  -section  10  6f  article  7  of  the 
Constitution  of  the  state.  It  will  thus  be 
seen  that  the  proceedings  there  were  In  legal 
effect  analogous  to  those  taken  here,  except 
that  here  the  collateral  attack  Is  made  by 
motion  In  place  of  by  suit  assailing  the  ac- 
tion of  the  alleged  unconstitutional  court  - 
Until  overruled  that  ease  is  binding  upon 
this  court,  and  we  do  not  entertain  sufficient 
doubts,  concnning  the  soundness  of  the 
course  there  pursued,  to  feel  Justified  In  dis- 
regarding or  overruling  the  precedent  thus 
established,  and  will  therefore  follow  ttie 
method  of  procedure  there  adopted,  and  de- 
termine the  points  here  presented  on  their 
merits. 

This  brings  us  to  the  Inquiry  presented  by 
plaintitTs  motion;  that  Is  to  say,  is  the  act 
of  1909,  under  which  Justices  King  and  Slater 
were  appointed,  constitutional,  or  had  the 
Legislature  the  power  to  increase  the  num- 
ber of  supreme  judges,  constituting  this 
court,  from  -three  to  five?  But  before  en- 
tering upon  a  discussion  of  the  various  sec- 
tions of  our  fundamental  law*  bearing  npon 
this  question,  it  Is  Important  that  we  call 
attention  to  the  gaieral  roles  of  constrnc- 
tion  under  which  Oonstitntions  are  nniversai- 
ly  interpreted.  They  may  be  mmmarlxaa 
as  follows:  (1)  The  object  and  purpose  of 
the  law,  whether  fandamental  or  otherwise, 
must  be  considered,  and  the  Constitution 
must  not  be  Inter^ted  on  narrow  or  tech- 
nical principles,  bat  liberally  and  on  broad 
general  Hues,  in  order  that  It  may  accom- 
plish the  objects  Intended  by  It  and  carry 
out  the  principles  of  gorcrament  (2)  The 
whole  Constitation  must  be  craistnied  to- 
gether. (3)  When  two  constractions  are  pos- 
sible, one  of  whldi  raises  a  conflict  or  takes 
away  the  meaning  of  a  section,  sentence, 
phrase^  or  word,  and  the  other  does  not,  the 
latter  construction  must  be  adopted,  or  the 
Interpretation  which  harmonises  the  Constt- 
tnUon  as  a  wbcde  must  prevalL  In  this  con- 
nection it  must  also  be  kept  In  mind  tbat 
the  Constitution  of  a  stete,  anllke  that  of 
our  national  organic  law,  is  one  of  limita- 
tion, and  not  a  grant,  of  powers,  and  that 
any  act  adopted  by  the  legislative  depart- 
ment of  the  state,  not  prohibited  by  Ite  fun- 
damental laws,  must  be  held  valid;  and  this 
Inhibition  must  expressly  or  impliedly  b«- 
made  to  appear  beyond  a  reasonable  doubt 

The  foregoing  principles  appear  so  well 
settled  by  a  unanimity  of  decisions,  not  only 
in  other  jnrlsdictiyns,  but  by  the  courts  of 
this  stete,  since  Its  inc^tlon,  -that  they  may 
be  deemed  elementary;  but,  stece  the  con- 
BtrucUon  so  earnestly  rell^  npon  by  the 
plalntliC  would  necessitate  a  dlsreitsrd  of  die 
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foregoing  principle,  we  deem  It  approifflate 
to  call  atteotlon  to  a  few  declarations  of 
our  courts  upon  the  subject  Before  doing 
BO,  however,  we  quote  from  that  eminent 
text-writer  and  Jurist,  Judge  Uooley,  wdo, 
as  an  exponent  of  constitutional  law,  has  no 
superior.  In  his  work  on  Constitutional  Lim- 
itations ([7th  Ed.]  p.  241)  he  states  the  rule 
as  follows:  "It  Is  to  he  borne  In  mind,  how- 
ever, that  there  Is  a  broad  difference  be- 
tween the  Constitution  of  the  United  States 
and  the  Constitution  of  the  states  as  re- 
gards the  powers  which  may  be  exercised 
under  them.  The  government  of  the  United 
States  Is  one  of  enumerated  powers;  the 
governments  of  the  states  are  possessed  of 
all  the  general  powers  of  legislation.  When 
a  Jaw  of  Congress  Is  assailed  as  void,  we 
look  In  the  national  Constitution  to  see  if 
the  grant  of  specified  powers  is  broad  enough 
to  embrace  It;  but,  when  a  state  law  Is  at- 
tacked on  the  same  ground.  It  Is  presumably 
vsltd  In  any  case,  and  this  presumption  Is 
a  conclusive  one,  unless  In  tne  Constitution 
of  the  United  States  or  of  the  state  we  are 
able  to  discover  that  it  Is  prohibited.  We 
look  in  the  Constitution  of  the  United  States 
for  grants  of  legislative  power,  but  in  the 
Constitution  of  the  state  to  ascertain  If  any 
limitations  have  been  Imposed  upon  the  com- 
plete power  with  which  the  legislative  de- 
partment of  the  state  was  vested  In  its  crea- 
tion. Congress  can  pass  no  laws  but  such 
as  the  Constitution  authorizes  either  express-' 
ly  or  by  clear  Implication,  while  the  state 
Legislature  has  Jurisdiction  of  all  subjects 
on  which  Its  legislation  la  not  prohibited." 

In  Cllne  v.  Greenwood,  10  Or.  2^10,  240, 
241,  Mr.  Justice  Lord,  speaking  for  this 
court,  states  the  principles  of  the  consti- 
tutionality of  legislative  enactments  thus: 
"But,  did  we  entertain  any  doubt  whether 
the  Legislature  had  exercised  its  power  In 
the  mode  prescribed  by  the  Constitution,  we 
should  be  compelled  to  dissolve  that  doubt 
In  favor  of  the  constitutionality  of  the  mode 
which  the  Legislature  had  adopted.  Before 
a  statute  Is  declared  void,  in  whole  or  In 
part,  its  repugnancy  to  the  Constitution 
ought  to  he  clear  and  palpable  and  free  from 
all  doubt  Every  Intendment  must  be  given 
In  favor  of  its  constitutionality.  Able  and 
learned  Judges  have,  with  great  unanimity, 
laid  down  and  adhered  to  a  rigid  rule  on 
this  subject  Chief  Justice  Marshall,  In 
Fletcher  V.  Peck,  6  Cranch,  12S,  3  L.  Ed.  1(12; 
Chief  Justice  Parsons,  In  Kendall  v.  Ivlngs- 
ton,  5  Mass.  634;  Chief  Justice  Tllgbman, 
In  Farmers'  &  Mechanics'  Bank  v.  Smith,  3 
Serg.  &  K.  (Pa.)  72;  Chief  Justice  Shaw,  in 
Inhabitants  of  Norwich  v.  Hampshire  Coun- 
ty Coui'rs,  13  Pick.  (Mass.)  61;  and  Chief 
Justice  Savage,  In  Ex  parte  McCoIlum,  1 
Cow.  (N.  Y.)  564— have,  with  one  voice,  de- 
clared Qiat:  *It  Is  not  on  slight  Implication  and 
vague  conjecture  that  the  Legislature  Is  to 
be  pronounced  to  have  transcended  Its  pow- 
er*, and  its  acts  be  consldaed  void.  The 


opposition  between  the  Constltntlon  and  the 
law  should  be  such  that  the  people  (Judge) 
feel  a  clear  and  strong  conviction  of  their 
incompatibility  with  each  other.'  "  In  Crow- 
ley V.  State,  11  Or.  512,  S  Pac.  70,  the  same  ' 
eminent  Jurist  further  remarked:  **A  statute 
will  not  be  declared  void,  in  whole  or  in 
part,  unless  Its  Invalidity  Is  distinctly  point- 
ed out  and  made  clearly  manifest  The  gen- 
eral rule  is  that  every  intendment  must  be 
given  In  Its  favor."  Soon  afterwards  this 
court,  In  passing  upon  the  subject  In  an 
opinion  by  Mr.  Justice  Waldo,  In  Crawford 
V.  Linn  Co.,  11  Or.  482,  483,  5  Pac  738,  740, 
after  observing  that,  where  It  appears  that 
an  act  Is  in  violation  of  either  the  state  or 
national  Constitutions,  It  must  be  held  In- 
valid, observes:  "But  beyond  this,  there  lies 
a  vast  field  of  power  granted  to  the  X^eglsia- 
ture  by  the  general  words  of  the  Constitu- 
tion, and  not  reserved,  prohibited,  or  given 
away  to  others.  Of  this  field  the  General 
Assembly  is  entitled  to  the  full  and  uncon- 
trolled possession.  Their  use  of  It  can  be 
limited  only  by  their  own  discretion.  'There 
Is  nothing  more  easy  than  to  Imagine  a 
thousand  tyrannical  things,  which  the  Legis- 
lature may  do  If  Its  members  forget  all  their 
duties,  disregard  utterly  the  obllgatlona 
which  they  owe  to  their  constituents,  and 
recklessly  determine  to  trample  on  right  and 
Justice;  but  to  take  away  the  power  from 
the  Legislature  because  they  may  abuse  it 
and  give  to  the  Judges  the  right  of  con- 
trolling it  would  not  be  advancing  a  single 
step,  since  the  Judges  can  t>e  Imagined  to 
be  as  corrupt  and  wicked  as  legislators.' 
In  David  V.  Portland  Water  Committee,  14 
Or.  86,  109,  12  Pac.  174,  178,  Mr.  Justice 
Thayer  says:  "The  people  of  this  state  poa- 
sessed  originally  all  legislative  power  sutH 
Ject  to  the  restrictions  contained  in  the  Con- 
stitution of  the  United  States,  and  they  have 
invested  the  legislative  assembly  with  that 
power  to  the  fullest  extent  except  so  far  a« 
they  expressly  Inhibited  Its  exercise  as  be- 
fore suggested.  The  question  In  such  cases 
Is  not  as  to  the  extent  of  power  that  haa 
been  delegated  by  the  people  to  the  legisla- 
tive assembly,  but  as  to  the  limitations  they 
have  Imposed  upon  that  body."  In  the  re- 
cent case  of  State  v.  Walton,  90  Pac.  431,  it 
was  urged  that  the  indictment  was  insuf- 
ficient for  the  reason  that  It  was  not  signed 
by  the 'district  attorney,  but  by  his  deputy, 
in  discussing  which  Mr.  Justice  Bean,  for 
this  court,  held:  "The  olflce  of  the  prosecut- 
ing attorney  Is  provided  for,  and  Its  duties 
defined.  In  part  by  the  Constitution,  section 
17,  art  7.  The  office  therefore  cannot  be 
abolished  or  the  constitutional  duties  thereof 
abridged  by  the  Legislature;  but  there  Is 
nothing  In  the  Constitution  which  restricts 
the  Legislature  or  lawmaking  power  from 
providing  that  such  ofHcer  may  have  depu- 
ties to  act  In  his  name  and  stead."  It  la 
then  held  that  the  office  o^  deputy  prose- 
cuting attorney,  for  the  reasons  stated,  was 
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legally  created  by  lesIslatlTB  auctment 
Among  numerouB  other  adju^catlonn  In  this 
state,  boldlng  to  the  same  effect,  are:  Kad- 
derly  t.  Portland,  44  Or..  118,  149,  74  Fac. 
710,  76  Pac.  222;  State  ex  reL  T.  Steel,  3» 
Or.  419,  427,  65  Pa£.  515;  Cook  t.  Port  of 
Portland,  20  Or.  680,  27  Pac.  268,  IS  L.  K. 
A.  633;  Simon  t.  Northup.  27  Or.  487.  40 
Pac.  660v  80  Ia  B.  A.  171;  State  Lord,  28 
Or.  408,  680,  4S  Pae  471,  31  L  B.  A.  478; 
EUla  r.  tracer.  38  Or.  402,  63  Fac.  04%  63 
U  B.  A.  454;  Deaue  t.  Bridge  Co.,  22  Or. 
167.  20  Pac  440,  16  Ii.  B.  A.  614;  Creaap  t. 
Gray,  10  Or.  3^  340.  See,  al8(^  6  Am.  & 
Eng.  Eney.  Lb  934;  Cool^  t.  Board,  12  How. 
815,  IS  L.  Ed.  896;  State  T.  Harrison,.  116 
Ind.  300,  19  N.  E.  146;  Gommonwealtb  t. 
Maxw^I,  27  Pa.  444.  46S;  BusbneU  t.  Belolt, 
10  Wis.  195.  225. 

Bearing  in  mind  the  fundamental  prln- 
dples  ot  constitutional  cwstmctlon.  let  ns 
examine  tbe  prorlslons  of  onr  Oonstltntlon 
bearing  upon  tbe  creation  and  perpetuity  <^ 
our  Judicial  system,  for  tbe  purpose  of  as* 
oertalnlng  whetho'  it  is  there  disclosed  that 
tbe  number  of  Justices  to  constitate  the  Su< 
preme  Court  should  be  perpetually  restricted 
to  three,  or  iriiether,  1^  express  terms  or 
clear  Implication,  any  proTlsions  are  dis- 
closed Inhibiting  the  lawmaking  departmoit 
<tt  our  state  trom  prorUlng  that  a  greater 
nnmbra  of  Justlcei  may  constitute  the  court 
Section  10  of  our  BUI  oi  Bights  expressly 
declares  that  "Justice  shall  be  admlnlatwed 
openly  without  purchase,  completely  and 
without  delay,  and  tbat  every  man  shall 
faave  remedy  by  due  course  of  law  for  In- 
Jury  done  blm,  in  person,  property  or  r^uta- 
tlon."  This,  as  one  among  other  provisions, 
says  the  preamble,  "is  to  the  end  that  Jus- 
tice be  established,  order  maintained,  and 
liberty  perpetuated."  Keeping  this  object  in 
view,  the  constitutional  couv^tlon,  which 
Included  many  lawyers,  a  large  number  of 
whom  have  since  ranked  among  tbe  leading 
counsel  of  our  state  and  nation,  made  pro- 
vision for  a  judicial  department  This  pro- 
vision comprises  most  of  article  7,  the  first 
section  of  wblch  declares  that  "tbe  Judicial 
power  of  tbe  state  sball  be  vested  in  a  Su- 
preme Court  circuit  courts  and  county  courts. 
*  *  *  "  Other  sections  on  tbe  subject,  ma- 
terial to  this  controversy,  are  as  follow: 

"Sec.  2.  Tbe  Supreme  Court  shall  consist 
of  four  Justices,  to  be  chosen  In  districts  by 
the  electors  thereof,  who  shall  be  citizens  of 
the  United  States,  and  wbo  shall  have  re- 
sided Id  the  state  at  least  three  years  next 
preceding  tbelr  election,  and  after  their  elec- 
tion to  reside  In  their  respective  districts. 
The  number  of  Justices  and  districts  may  be 
Increased,  but  shall  not  exceed  five,  until 
Die  white  population  of  tbe  state  shall 
amount  to  one  buhdred  thousand,  and  ahau 
never  exceed  seven;  and  the  boundaries  of 
distrlcta  may  be  changed,  but  no  change  of, 
district  shall  have  tiie  effect  to  remove  a 


Judge  from  ofBce,  or  require  him  to  change 
his  residence  without  bis  consent 

"Sec.  3.  The  Judges  first  chosoi  under  this 
Constitution  shall  allot  among  themselves 
tbehr  tsnat  of  office,  so  that  the  term  of  one 
of  them  shall  expire  In  two  years,  one  in 
four  years,  and  two  In  six  yearn,  and  there* 
after  one  or  more  shall  be  chosen  ev«y  two 
years,  to  serve  for  tbe  term  of  six  years. 

"Sec.  4.  Every  vacancy  In  tbe  office  of 
Judge  ot  the  Supreme  Court  shall  be  filled 
by  election  tor  the  remalndnr  of  the  vacant 
term,  unless  it  would  ecpire  at  the  next  elee> 
tlon.  and  until  so  filled,  or  when  It  would  w 
expire,  the  governor  shall  fill  ate  vacancy 
by  appointment 

"See.  6.  Tbe  Judge  who  has  tbe  shortest 
terra  to  serve,  or  the  oddest  of  sevraal  having 
such  shortest  term,  and  not  holding  1^  ap- 
pointment Bball  be  the  Chief  Justice." 

"Sec;  10.  When  the  white  p<qnUatl(m  of  the 
state  shall  amount  to  two  hundred  thousand, 
the  legislative  aasem!^  may  provide  for  the 
election  of  suprrane  and  circuit  Judges  In  dis- 
tinct <^8se^  one  of  wblch  classes  shall  con- 
sist of  three  Justices  of  ttie  Siqureme  Court, 
who  shall  not  perform  circuit  duty,  and  the 
other  dass  shall  ccmslst  of  the  necessary 
number  of  circuit  Judges,  who  shall  hold  full 
terms  without  allotmoit  and  who  iball  take 
the  same  oath  as  the  supreme  Judges." 

It  will  be  observed  that  the  Supreme  Court 
is  created  by  section  2,  which  first  provides 
tbe  number  shall  consist  of  four,  and,  un- 
til the  population  reaches  a  certain  limit 
shall  not  exceed  five,  but  that  after  tbe  popu- 
lation reaches  100,000  tbe  number  of  Justices 
of  tbe  Supreme  Court  may  be  further  In- 
creased, but  shall  never  exceed  seven.  While 
provision  is  made  to  the  effect  tbat  the  jus- 
tices may  be  elected  by  distrlcta  and  may 
perform  clrcnlt  duty,  they  remain  justices  of 
the  Supreme  Court,  and  the  Judges  of  cir- 
cuit courte  are  left  to  be  provided  for  by 
section  10,  which  continues  the  subject  by 
declaring  that  when  the  population  reaches 
200,000  tbe  legislative  assnnbly  shall  make 
provision  for  circuit  Judges  and  divide  the 
judiciary  Into  two  distinct  classes,  one  of 
wblch  shall  perform  Supreme  Court  duties 
only,  and  tbe  other  circuit  duties.  Prior  to 
the*  act  of  1878  (Laws  1878,  p.  31),  there  were 
no  circuit  Judges.  There  were  circuit  courte ; 
but  under  section  8,  art  7,  each  of  these 
courts  was  presided  over  by  a  justice  of  the 
Supreme  Court  This  la  the  effect  of  the 
holding  in  State  v.  Ware,  13  Or.  380,  393. 
394,  lU  Pac  885,  808,  In  which  case  Mr. 
Justice  Lord  says;  "The  truth  Is,  when  tbe 
act  of  1878  made  operative  section  10  of  the 
Constitution,  the  effect  was  to  write  Into 
these  provisions,  'circuit  judge.'  "  Applying 
the  same  reasoning  here,  when  tbe  act  of 
1S78  provided  there  should  be  five  circuit 
judges.  It,  in  effect  wrote  Into  section  10  the 
words,  "tbe  white  population  havtag  reached 
200,000^  five  are  tbe  'necessary  nnmbar  oi: 
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drcnlt  JaUgm,"'  lo  ttuit  Bectlon  10,  in  ef- 
fect, tbxai  read:  the  Bopmue  and  drcnlt 
judges  are  divided  into  dlstlDct  daasea,  one 
of  wblcb  ahall  eon^  of  three  jaeticee  of 
tba  Supreme  Court,  and  tbe  oCber  of  Are 
circuit  Judges.  Had  Uie  section  dedared  the 
number  of  drcnlt  judges,  which  should  be 
selected  whm  tte  population  readied  fliat 
stage,  and  then  provided  that  thereafter  pro- 
vision be  made  for  sacb  additional  number 
as  might  be  deemed  necessary,  and  remained 
silent  as  to  the  number  of  sivrcme  Judges 
that  might  be  provided  for  in  tbe  future, 
there  might  be  some  merit,  assuming  section 
2  could  not  be  ccmstrued  with  section  10,  in 
the  contention  that  the  nnntbm  of  suprane 
judges  were,  section  10,  Intended  to  be 
limited  to  thtee.  But  It  will  be  noted.  In 
this  connection,  that  section  2  provided  the 
minimum  number  as  four,  of  which,  under 
section  e,  on  account  of  one  of  the  number 
having  tiled  the  case  appealed,  bnt  three 
justices  could  sit  on  an  appeal;  thus,  so  tax 
as  flie  hearing  of  appeals  was  concerned,  be- 
ginning wltti  but  Oaoe  (the  number  selected 
whoi  sectl<m  2  became  dfectlve),  and  placing 
the  maximum  at  seven,  and  U,  when  tbe 
200,000  population  mark  was  reached,  sec- 
tion 10  eliminated  all  of  section  2  (which  we 
do  not  decide),  it  most  necessarily  follow 
that  ttie  limltatlMi  placed  upon  the  number 
of  supreme  judges  ceased  whoi  section  2 
became  luiqperatlve  and  section  10  went  Into 
effect  This  necessarily  imi^es  that,  if  the 
fram^  of  the  Constltntlon  found  It  neces> 
aary  to  expressly  state  the  limitation  tbat 
should  be  to  force  until  the  population 
reached  the  limit  spedfled  in  section  10^  they 
would,  had  they  deemed  a  limitation  ad- 
visable, have  also  so  expressly  stated  In  tbe 
section  supplanting  section  2.  However,  we 
find  them,  in  effect,  providing  that,  the  mo- 
ment the  state  attains  the  required  popula- 
tion, there  shall  be  three  supreme  judges  and 
as  many  circuit  judges  as  may  at  tbat  time 
be  found  advisable.  The  number,  which  the 
Legltiature  at  that  particular  time  found  to 
be  necessary  "properly  to  perform  circuit 
duty,"  was  fixed  at  five,  which,  when  read 
with  section  10  of  tbe  Constitution,  under 
which  the  law  permitting  the  appointment 
of  the  five  circuit  Judges  was  enacted,  was 
equivalent  to  saying  that,  when  the  popula- 
tion reached.  200,000,  the  Supreme  Court 
should  consist  of  three  and  tbe  drcnlt  court 
of  five  Judges,  and,  as  no  reference  is  made 
to  the  numtwr  that  may  be  provided  for  in 
either  office  after  that  time,  it  would  neces- 
sarily follow.  If  tbe  contention  of  those  ap- 
pearing for  the  motion  were  tenable,  that  the 
number  of  circuit  Judges  should  never  ex- 
ceed five;  yet  we  have  never  heard  of  any 
one  suggesting  that  such  a  limitation  was 
Intended  for  the  circuit  courts.  The  ab- 
surdity of  maintaining  that  such  a  limita- 
tion was  intended  for  the  circuit  courts  could 
and  would  not  be  entertained  for  a  moment, 
yet  it  is  manifest  that  tt  the  rule  of  con- 
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structlott  insisted  upon,  limiting  tbe  member- 
ship of  this  court  to  tliree,  is  sound,  a  like 
construction  must  be  applied  to  the  drcnlt 
judges,  and  tb^  woidd  therefore  be  limited 
to  the  number*  whidi  the  Legislature  found 
to  be  necessary  at  the  time  the  population 
readied  the  required  limit 

Aside  from  this  feature,  however.  It  must 
be  remembered  that  there  are  otber  prori- 
slons  up<»k  the  subject  snd,  in  order  to  as- 
certaln  upon  what  theory  of  construction  the 
framers  vme  acting  at  tlie  time  of  tbe  adop- 
tion of  our  OTganlc  law,  tbe  Ckmstttntiro 
must  be  examined  as  a  whole.  As  before 
stated,  tbat  memorable  body  was  composed 
largdy  of  eminent  lawyers,  several  of  whom 
afterwards  sat  on  the  federal*  drcnlt  and 
supreme  benches  In  this  state.  They 
familiar  with  title  rules  of  constitutlonal  con- 
struction, among  which  Is  that  the  fonda- 
mmtal  law  of  a  state  is  a  llmltaUon  and 
not  a  grant  of  powers,  and,  examining  t&e 
Oonstltntlon  as  a  wliole,  It  Is  dear  It  was 
framed  with  this  role  In  view,  and  that 
wherever  a  limitation  was  Intended  it  was 
so  expressed.  To  iUnstrate:  In  arttele  S  we 
find  numerous  limitations.  Bectlon  2  plaos* 
an  express  limltatian  apon  the  class  Vmt 
may  be  entitled  to  the  privilege  of  an  elect 
or,  supptemented  by  other  Umitaitloiia  In 
each  of  tbe  ttiree  sections  fdlowlng.  Sec- 
tions 10,  11,  and  12  place  Umttatlona  upon 
the  class  of  persons  entitled  to  bold  offices 
there  spedfied;  sectitm  13,  tliat  no  dectin- 
shall  be  required  to  serve  In  the  mlUtla  <m 
election  day;  section  16,  tbat  ncesslve  ball 
shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punisbments 
be  Inflided,  etc.  Similar  llmltatlona,  with 
reference  to  various  mattus.  are  also  found 
in  each  of  the  remaining  19  sections  (except 
one)  of  the  Bill  of  Rights.  Section  24  there- 
of provides  that  "treason  against  the  state 
shall  consist  only  in  levying  war  against  it 
«   •  If  the  words  "shall  consist"  im- 

port  a  prohibition  or  restraint,  why  was  the 
word  "only"  used?  Evidently  upon  the 
theory  tbat  where  no  restraint  is  Indicated 
none  exists. 

Article  2  of  tbe  Constitution  relates  to  suf- 
frages and  elections.  Section  2  of  this  arti- 
cle provides  tbat  every  white  male  citizen 
of  the  United  States  of  the  age  of  21  years 
and  upwards,  who  shall  have  resided  in  tbe 
state  during  the  six  months  Immediately  pre- 
ceding such  election,  jmd  every  white  male 
of  foreign  birth,  who  shall  have  declared  his 
intention  to  become  a  dtlzen,  shall  be  en- 
titled to  vote  at  all  electiODS.  Now,  under 
tbe  construction  here  contended  for  by  plain- 
tiff, this  language  would  exclude  from  the 
benefits  of  suffrage  every  person  other  tlian 
white  males,  but  recognizing  tbat  an  express 
limitation  was  necessary  to  exclude  negroes 
and  Chinamen,  section  6  was  added,  as  fol- 
lows: "No  negro.  Chinaman,  or  mulatto  sbaU 
be  ^titled  to  BuCtrage."  See,  also,  8ecti<His 
3.  4  and  5  of  same  article,  expressly  exdud- 
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ing  otber  clftsses.  Further  examination  of 
tbe  CoDstltntlon  discloses  that  proTlsIons  re- 
stricting and  prohibiting  are  to  be  found 
In  sections  8.  4,  6,  7.  8,  10.  11,  and  13,  art  2; 
sections  2,  8,  22,  2S,  24,  27,  28,  29  and  80, 
art  4 :  sections  2,  3,  and  16,  art  6 ;  sections 
1  and  8,  art  8.  Other  reetrlctions  may  be 
numerated;  bnt  tbe  abore  shotdd  be  snf- 
fldent  to  fllustrate  the  fallacy  of  plalntUTs 
position.  It  is  sufficient  to  say  that,  wher- 
ever  in  the  Constitution  a  restriction  or  pro- 
hibition was  Intended,  it  was  either  express- 
ed or  so  strongly  implied  as  to  be  free  from 
reasonable  doubt  and  this  was  manifestly 
done  In  the  Ught  of  tbe  then  well-settled 
doctrine  of  constitutional  construction  that 
every  power  not  prohibited  may  be  exerclned 
by  the  Legislature.  We  will  call  attention, 
however,  to  one  or  two  more  limitations, 
wblch  we  deem  distinctly  denote  that  when 
a  llmitatloD  was  intended  by  the  Constitu- 
tion U  was  there  clearly  indicated. 

Article  4  of  the  Constitution  relates  to  the 
l^telatiTe  department,  section  2  of  which 
prides:  "The  Senate  shall  consist  of  16 
and  the  House  of  RepresentatlTes  of  34  mem- 
bers, which  number  shall  not  be  Increased 
until  the  year  i860.  •  •  • "  It  wUl  be 
noticed  that  notwithstanding  the  first  two 
clauses  say  the  Senate  shall  consist  of  16  and 
the  House  of  Representatives  of  84  members, 
and  although  this  language  Is  similar  to  that 
language  employed  with  reference  to  the 
number  to  constitute  the  Supreme  Court, 
clearly  the  framers  were  not  of  tbe  opinion 
that  this  language  imposed  a  restriction 
against  an  increase,  and  hence,  although  the 
number  to  constitute  the  two  bodies  was 
enumerated,  added  an  express  declaration 
that  this  number  should  not  be  increased  un- 
til a  given  tlm&  And  section  29  of  article  4, 
In  fixing  the  compensation  of  the  members  of 
the  Legislature,  expressly  states  that  they 
"shall  receive  for  their  services  a  sum  not 
exceeding  $3  a  day  from  the  commencement 
of  tbe  session ;  but  such  pay  shall  not  exceed 
In  tibe  aggregate  $120  for  per  diem  allowance 
for  any  one  session."  Why  employ  these  re- 
strictions, if  It  were  sufficient  merely  to  say 
that  the  S^ate  shall  consist  of  a  certain 
number  of  members  and  the  House  of  a  cer- 
tain number,  and  their  compensatloa  shall 
be  $3  per  day?  It  is  manifest  that  these  re- 
atrlctlve  words  were  employed  because  the 
constitutional  convention  knew  that  every  re- 
striction and  prohibition  In  a  state  Constitu- 
tion must  be  clearly  stated,  and  that  die 
lawmaking  dc^rtment  has  plenary  power, 
orcept  as  restrained,  either  expressly  or  by 
clear  Implication  by  constitutional  prohibi- 
tions. There  is  one  other  section.  Included 
with  those  quoted  In  the  beginning  of  this 
opinion,  which  is  v^  indicative  of  a  full 
realization  on  the  part  of  the  framers  that 
tbere  would  in  time,  under  the  Constitution, 
be  more  than  three  Justices.  Section  6,  art. 
7,  makes  provision  as  to  who  shall  be  Chief 
Jnstlce  tfr  saylnff  that  "the  Judge  who  has 


the  shortest  term  to  serve,  or  the  oldest  of 
several  having  such  shortest  term,  and  not 
holding  by  appointment  shall  be  the  Chief 
Justice."  It  requires  but  a  momoifs  reflec- 
tion (after  comparing  this  section  with  sec- 
tion 3)  to  see  that  so  long  as  there  are  but 
three  Justices,  there  cannot  be  two  holding 
terms  of  equal  length.  It  is  no  answer  to 
say  that  this  had  refer»ice  only  to  those  who 
might  be  selected  under  section  2,  for  there 
are  not  only  no  qualifying  words  or  excep- 
tions in  the  section  to  indicate  sach  limita- 
tion, but  if,  as  contended,  when  the  act  of 
1878  brought  section  10  into  operation,  it 
blotted  out  all  trace  of  section  2,  such  anni- 
hilation, if  it  had  that  effect  would  also  have 
carried  with  it  section  6.  This  court,  how- 
ever, by  its  contlnous  selection  and  recogni- 
tion of  Chief  Justices  under  section  S,  at  all 
times  since  the  act  of  1878.  as  w^  as  before, 
has  impliedly  at  least,  interiweted  this  sec- 
tion to  be  in  fnll  force  and  effect 

If  the  maxim,  "expresalo  unins  est  excluslo 
alterlcs,"  so  much  relied  tipon  by  counsel 
for  the  motion,  is  pertinent  In  this  cause,  its 
application  must  be  general  to  all  similar 
clauses  where  state  or  dlistrlct  officers  are 
specified.  For  aample.  section  17  of  tbe 
article  under  con^eratlon  provides  for  pro*- 
ecuting  attorneys,  and  defines,  generally,  their 
powers  and  duties.  Th^  are  the  prosecot-  ■ 
ing  officers  of  the  state,  yet  the  office  of  depu- 
ty prosecuting  attorney  is  provided  for,  and, 
by  virtue  of  the  act  antboristng  such  appoint- 
ments, the  able  deputy  district  attorn^  frcHU 
Multnomah  coun^  appears  on  the  motion  in 
this  contention.  Tbe  Oonstltntlon  also  pro- 
vides for  certain  state  officers,  but  nowhere 
provides  for  the  office  of  Attorney  General, 
and  expressly  declares  (section  17,  art  7) 
that  the  prosecuting  attorneys  shall  be  tlie 
law  officers  of  the  state.  If  the  designation, 
or  enumeration,  of  certain  officers  takes  from 
the  Legislature  the  power  to  provide  for 
others  as  the  growing  needs  of  public  busi- 
ness demand,  then  the  official  positions  of 
both  tbe  distinguished  counsel,  who  subscrib- 
ed to  the  motion,  are  shriveled  to  nothingness 
in  the  fires  of  ttielr  own  logic,  and  they  stand 
here  mere  Intruders  in  the  alleged  offices 
which  th^  assume  to  hold,  and  by  virtue  ot 
which  they  assume  the  right  to  vpfieax  for 
plaintiff  In  support  of  this  motion.  Tears 
ago,  however,  this  court  took  a  common-sense 
view  of  these  provisions  of  the  Oonstltntlon, 
and,  as  already  shown,  so  far  as  the  ofllce 
of  deputy  district  attorney  Is  concmied,  held 
that  as  the  Constitution  did  not  prohibit  the 
creation  of  that  office,  the  Legislature  had 
the  right  to  make  provision  therefor,  and,  as 
hereinbefore  stated,  upheld  an  information 
filed  by  such  officer  in  place  of  the  iHlndpal. 
State  V.  Walton,  99  Pac  481. 

If  the  Constitution  had  merely  said  the 
Judicial  power  of  the  state  shall  be  vested 
In  a  supreme  Judge,  and  contained  no  other 
provision  bearing  on  the  subject  the  above 
maxim  might  be  appUoable.    Such,  for  ax- 
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ample,  Is  tbe  provision,  with  reference  to  the 
chief  executive,  which  reads:  "The  chief 
sxecutlve  power  of  tiie  state  BbtM  be  vested 
■Id  a  (Jovemor.  •  •  Nothing  Is  any- 
where disclosed  to  indicate  a  possihlUty  that 
more  than  one  chief  executive  would  ever  be 
provided  for ;  in  fact,  such  is  an  Imposdhlll- 
ty,  without  an  express  provision  indicating 
such  an  Intent  Section  1  of  article  7  pro- 
vides that  the  judicial  power  of  a  state  shall 
consist  of  a  Su]^«me  Court,  drcnit  and  coun- 
ty courts,  etc.  The  maxim  mentioned  also 
applies  here,  and  the  statement  exdndes  all 
courts  not  there  enumaated;  but  "a  court," 
and  the  members  to  comiKWe  it.  presents  a 
different  question.  And  If  the  section  or  sen- 
tence relied  upon  under  this  rule  stood  alone, 
unaccompanied  by  any  other  provisiooB  bear- 
ing on  the  subject,  there  might  be  room  for 
discussion  upon  tEe  subject ;  but,  as  re- 
marked by  Mr.  Justice  Thayer,  In  referring 
to  the  judiciary  in  his  concurring  opinion  In 
State  V.  Ware,  13  Or.  402,  10  Pac.  888 :  "Our 
Constitution  upon  the  subject  Is  sul  generis, 
and  must  be  Interpreted  In  view  of  Its  various 
provisions  and  general  scope  and  design." 
That  Is,  the  whole  instrument  must  be  exam- 
ined with  a  view  to  ascertaining  the  meaning 
of  each  and  every  part  Coke,  Lltt  381a.  In  a 
written  Constitution  the  presumption  and  le- 
•  gal  Intendment  is  that  each  and  every  word, 
clause,  and  sentence  has  been  Inserted  for 
some  useful  purpose,  for  which  reason  the 
Instrument  must  be  construed  as  a  whole; 
otherwise  Its  Intent  and  general  purposes  may 
not  be  ascertained.  As  a  necessary  result  of 
this  rule,  It  follows  that,  wherever  It  is  prac- 
ticable to  do  so,  each  provision  must  be  so 
construed  that  it  shall  harmonize  with  all 
others,  without  distorting  the  meaning  of  any 
of  such  provisions,  to  the  end  that  the  Intent 
of  the  framers  may  be  ascertained  and  car- 
ried out  and  effect  given  to  the  whole  Instru- 
ment 8  Cyc.  780;  Cooley  on  Const  LIm. 
(Ttb  Ed.)  p.  91;  French  v.  Teschemaker,  24 
Cal.  5i8,  539. 

Then  recurring  to  our  Bill  of  Rights,  its 
preamble  declares  that  the  Constitution  Is  or- 
dained "to  the  end  that  justice  be  establiab- 
ed,  order  maintained,  and  liberty  perpetuat- 
ed," and,  section  10  thereof,  that  "Justice 
shall  be  administered  openly  without  pur- 
chase, completely  and  without  delay,  and 
every  man  shall  have  his  remedy  by  due 
course  of  law  for  injury  done  bim  in  person, 
property  or  reputation."  Now,  assuming  the 
intention  that  the  number  of  supreme  Judges 
should  forever  be  limited  to  three,  and  that 
for  all  time  the  number  of  circuit  judges 
should  remain  five  and  no  more,  or  should 
not  exceed  the  number  found  necessary  by 
the  I>eglslature  when  we  reached  the  200,000 
mark,  would  not  this  intent  also  have  to  be 
considered  along  with  the  declarations  last 
above  referred  to  m  our  Bill  of  Rl^ts?  This 
would  not  only  be  essential  to  conform  to 
the  rules  of  construction  laid  down  by  Judge 
Oooley  and  all  otbsr  text-writers  on  the  sub- 


ject, bat  also  required  In  ordw  that  the  gen- 
eral purpose  of  our  fundamental  law,  as  In- 
dicated by  its  preamble,  should  not  be  de- 
feated. Unless  this  could  he  done,  the  very 
purpose  of  our  state  would.  In  time,  be  over- 
thrown, for  it  Is  obvious  that  If  three  su- 
preme judges  and  five  circuit  judges  were 
required  to  carry  out  the  purpose  of  this  In- 
strument when  the  population  reached  but 
200,000,  a  greater  number  of  each  would  be 
required  when  the  population  should  reach 
Qve  times  that  number  or  more.  Otherwise 
the  delays  necessarily  Incident  to  the  trial 
of  persons  accused  of  violating  the  law,  and 
determination  of  property  interests,  would 
Inevitably  amount  in  a  large  proportion  of 
the  cases,  to  a  denial  of  justice,  deprivation 
of  liberty,  by  long  confinements  awaiting 
trial,  and.  through  the  Inadequacy  of  legal 
protection  in  many  instances,  in  the  i^ctlcal 
confiscation  of  property.  It  is  but  begging 
the  question  to  say,  as  does  counsel  for  plain- 
tiff, that  criminals  do  not  complain  of  ddaya. 
It  has  for  ages  been  recognized  by  all  law- 
abiding  citizens  of  English  speaking  nations 
that  no  one  is,  In  law,  deemed  a  criminal  un- 
til convicted  according  to  law,  and  also  that 
not  every  mau  accused  of  a  crime  is  guilty. 
It  may  be  that  persons  having  a  full  con- 
sciousness of  guilt  may  not  complain  of  de- 
lays, but  those  innocently  accused  do.  It  1b 
also  a  well-recognlzed  right  uid  the  interests 
of  state  and  nation  demand,  that,  whether 
the  accused  be  Innocent  or  guilty,  he  Is  en- 
titled to,  and  should  have,  a  trial  In  mannv 
provided  by  law  without  unnecessary  delay. 
Nor  does  the  fact  that  In  criminal  cases,  the 
right  of  appeal  is  "only  a  statutory  privi- 
lege," as  su^ested,  become  material,  for  it 
may  be  said  also  that  appeals  In  civil  cases 
may  not  be  taken  until  the  procedure  there- 
for Is  'first  provided  by  statute ;  but  In  ei- 
ther event  the  Constitution  contemplated 
that  such  appeal  might  be  provided  for,  and 
It  was  with  this  In  view  that  the  constltn- 
tlonal  provisions  for  the  Supreme  Court  were 
Inserted.  The  unfortunate  conditions  of  af- 
fairs Incident  to  long  delays  in  matters  In- 
volving not  only  property  rights,  but  person- 
al liberty,  as  well,  of  colonial  days,  contribut- 
ed largely  to  the  birth  of  our  republic,  and  to 
the  adoption  of  constitutions,  national  and 
state,  under  which  the  oppressions  formerly 
existing  have  so  long  and  justly  been  obviat- 
ed. It  Is  reasonable,  then,  to  assume  that 
nothing  was  intended  in  the  adoption  of  our 
organic  laws  which  could  lead  to  such  dis- 
astrous results.  It  Is  more  rational,  and  but 
reasonable,  to  Infer  that  it  was  Intended  the 
number  of  supreme  Judges,  when  the  state 
reached  the  population  requiring  a  separation 
into  "distinct  claases,"  should  begin  with 
three  and  no  less,  leaving  the  additional  num- 
ber to  be  determined  under  the  future  condi- 
tions as  they  might  arise.  This,  our  Legis- 
lature, at  its  last  session,  determined  and 
declared,  and  by  the  adoption  of  the  act  in 
question  announced  that  the  state  had  reuli- 
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ed  that  atage  of  adTancement  where  more 
members  of  tbia  court  had  become  essential 
to  the  carrying  out  the  purposes  of  the  Con- 
stitution, as  expressed  In  Its  preamble  and 
IQ  section  10  of  the  BUI  of  Rights.  This  w&n^ 
declared  In  clear  and  unequivocal  language 
iQ  the  emergency  clause  of  the  act,  as  fol- 
lows: "Sec.  4.  Inasmuch  as  the  act  of  Feb- 
ruary 28,  1907,  providing  for  the  assistance 
of  two  commlsBloners  to  the  Supreme  Conrt 
Is  about  to  expire  by  Ilmltatloii  tberectf,  and 
said  court  is  now  atwut  one  year  behind  with 
the  trial  of  cases  now  on  its  trial  docket,  and 
additional  cases  are  being  filed  tber^  faster 
than  three  Justices,  unaided,  can  qteedUy 
hear  and  determine  them,  thereto  Indirect 
ly  and  in  effect  contravening  the  proTlaifflDi 
of  the  Constitution  'that  Justice  aban  be  ad- 
ministered widicmt  delay,'  It  ia  hereby  de- 
dared  that  tbtt  status  of  affaln  Is  ancb  that 
the  prompt  mforcement  <jt  this  act  la  neces- 
sary for  the  immediate  presnration  of  tlie 
public  peace  and  safety,  and  an  emorgeDcy 
Is  hereby  declared  to  exist,  and  this  act  shall 
be  exempt  from  the  power  of  the  referendum, 
and  shall  take  effect  and  be  in  full  force  and 
effect  from  and  after  its  approval  by  the 
Governor."   Laws  1909,  p.  100. 

We  thus  have  a  legislative  lnteriH«tatlon 
declaring  that  the  time  bad  arrived  when 
more  Judges  were  essential  to  a  compliance 
with  the  command  of  oar  fundaniental  law 
"that  justice  shall  be  administered  without 
delay."  The  authority  to  determine  when 
the  state  has  reached  a  point  demanding 
such  action  rests  with  the  lawmaking  de- 
partment only.  Referrliv  to  this  power,  the 
principles  applicable  thereto  are  clearly,  ably, 
and  concisely  stated  by  Mr.  Jnatlce  Bean, 
speaking  for  this  conri  as  follows:  "Most 
nnqueetlonably  those  who  make  the  laws  are 
required,  In  the  process  of  their  oiactment, 
to  pass  upon  all  qnestlons  of  expediency 
and  necessity  connected  therewith,  and  must 
therefore  determine  whether  a  given  law  Is 
necessary  for  the  preservation  of  the  public 
peace,  health,  and  safety.  It  has  always  been 
the  rule,  and  Is  now  everywhere  understood, 
that  the  Judgment  of  the  legislative  and  exec- 
utive departments  as  to  the  wisdom,  expedi- 
ency^ or  necessity  of  any  given  law  la  conclu- 
sive on  tlie  courts,  and  cannot  be  reviewed  or 
called  in  question  by  them.  *  *  •  The 
^Istence  of  such  necessity  Is  therefore  a 
question  of  fact,  and  the  authority  to  deter- 
mine snch  fact  much  rest  somewhere.  The 
Cbnstltutlon  does  not  confw  It  upon  any  tri- 
bunal. It  most  therefore  necessarily  reside 
with  that  department  of  the  government 
which  is  called  upon  to  exercise  the  power. 
It  Is  a  question  of  which  the  Legislature 
alone  must  be  the  Judge,  and,  when  It  de- 
ddes  the  fitct  to  exist,  its  action  Is  flnal." 
Kadderly  v.  Portland,  44  Or.  118, 148,  74  Fac 
TIO.  721,  7B  Pat  222. 

Takli^  Into  consideration,  then,  the  well- 
«stabliBfaed  principles  enunciated  In  Kadder- 
ly T.  Portland,  the  soundness  of  whl(A  Is  be- 


yond question.  It  most  follow  that,  under 
any  view  of  the  subject,  when  the  Legisla- 
ture declared  our  state  had  reached  a  condi- 
tion where,  without  an  Increase  In  the  mem- 
bership of  our  Judiciary,  the  very  purposes 
of  the  Constitution  as  a  whole  would  be  de- 
feated. It  was  Its  duty,  and  within  its  power, 
In  the  absence  of  a  clear  inhibition  of  the 
Constitution  to  the  contrary,  to  take  such 
st^  as  it  deemed  essential  for  that  purppse. 
Nor  does  the  fact  that  a  proposed  amend- 
ment including  a  provision  that  the  number 
of  Justices  shall  be  such  as  might  be  fixed 
the  lawmaking  department,  submitted  to  the 
pe<9le,  and  by  their  vote  rejected,  have  any 
bearing  upon  the  legal  principles  here  Involv- 
ed. The  proposed  amendment  Inclnded  a 
I«t^>osed  change  of  our  entire  Judicial  sys- 
tem, and  the  power  Ihere  to  be  granted  to  our 
lawmakers  to  Increase  or  decrease,  at  its  will, 
the  number  of  supreme  Judges,  constituted 
but  (me  of  the  inoposed  changes.  It  proposed 
to  give  the  l^Islatlve  dqiartment  the  rl^t  to 
abolish  our  present  system  of  probate  courts 
and  coimty  Judges,  leaving  it  optional  with 
the  lawmaking  power  to  say  what  district, 
county,  and  precinct  officers  should  be  pro- 
vided for,  and  providing  for  their  selection  ei- 
ther by  election  or  appointment  In  short. 
It  provided  for  an  entire  and  radical  chai^ 
In  the  whole  method  of  sdectlng  Judicial,  dlfr 
trlct,  county,  and  ix^nct  officers. 
.  It  Is  not  unusual  for  statutes,  or  even 
amendmente  to  a  Constitution,  to  contain, 
along  with  proposed  changes,  some  provisions 
already  in  force;  but  this  Is  never  taken  as 
grounds  for  the  Interpretation  of  a  section 
or  provision  already  in  force.  A  new  Bill  of 
Bights  might  be  proposed  and  submitted  to  a 
vote,  containing  all  the  present  sections,  with 
many  other  declarations  or  sections  added; 
but  it  would  not  be  seriously  contended  that. 
If  the  proposition  should  be  rejected  by  a 
vote  of  the  pe<^le,  by  reason  thereof  our 
Bill  of  Rights  was  never  a  part  of  our  fun- 
damental laws.  As  to  why  the  propcmed 
change  was  defeated  we  need  not  Inquire. 
It  may  have  been  on  account  of  the  proposed 
change  in  the  eaitire  ^tem  of  Judicial  and 
district  officers  ot  the  stote,  including  the 
provisions  therein  to  the  effect  that  the  right 
to  provide  for  this  new  system  contemplated 
taking  from  the  county  courts  all  probate  jo- 
risdlction ;  It  may  have  been  because  It  pro- 
posed to  delegate  to  the  lawmaking  power 
the  authority  to  Increase  or  diminish  the 
number  of  supreme  Judges,  which,  under  the 
proposed  system,  might  have  been  reduced 
to  one  member  only,  or  Increased  without 
limit;  or  It  may  have  been  because  of  the 
proposed  changes  In  the  method  of  selecting 
district,  county,  and  pre<^ct  officers,  that 
Induced  ito  rejection  by  the  people.  What 
ever  may  have  been  the  moving  cause  ci  the 
d^at  at  the  proposed  amendment  the  re- 
sult thereof  can  In  no  manner  be  held  to  rev- 
olutionize the  well-settied,  and,  we  may  add, 
elementary  rules  of  constmctlon,  by  which 
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all  courta,  in  tlulr  dtilbentboi,  are  gor- 

We  are  not  nnconsclonB  of  tbe  fftct  that 
various  constmctloni  have  been  placed  upon 
aitfde  7  of  tbe  Constltatlcni,  and  of  tbe  dlf- 
ermt  sections  tbereof,  rdatlTe  to  tbe  Jn- 
didary.  Tbs  Goremor,  In  recommending  the 
passage  of  the  law  nnder  consideration,  took 
the  position  In  1^  message  to  tbe  L^ilsla' 
tnr%  at  wbldi  tbe  MU  was  enacted,  that  sec- 
tion 2  and  section  10  of  article  7  most  be  con- 
stnied  together,  and  that  It  mast  be  inferred 
therefrom  that  tbe  mlnlmmn  number  of  }udg- 
es  sboold  be  three  and  the  maximum  seTea. 
and  this  may  have  been  the  Tlev  of  tb.e  Leg- 
Islatnre;  but,  whatever  may  have  been  Its 
reasons  for  the  omclnslon  reached,  the  fact 
remains  that  the  Judiciary  committee  (always 
composed  of  lawyers)  in  both  branches  of 
the  Legislature,  as  shown  1^  the  Jonmals,  re- 
ported the  bill  constitutional,  whtdi,  when 
added  to  tibe  legtslatlve  constmctioii,  whl<di 
followed,  as  above  Indicated,  Is  entitled  to 
great  wel^t.  Fromlnoit  lawyers  are  Amnd 
also,  who  have  held  ^at  flie  three  judges  ot 
the  Supreme  OOurt,  xmAer  the  law  as  first 
enacted  (1878),  are  Inhibited  fnHu  pOTformlng 
drcult  duty,  wbfle  all  the  circuit  Ju^^es  may 
be  called  in  to  serve  as  supreme  Judges,  as 
was  done  before  the  act  of  1SJ8.  Others  have 
been  known  to  take  the  view  that  tiie  Oiree 
judges  are  limited  to  Supreme  Court  duties, 
while  any  additional  supreme  judges  provid- 
ed tar  may  perform  circuit  duty,  and  ttiat 
tbe  additional  judges  may  be  ^ected  by  dis- 
tricts. Othws  differ  from  each  of  these 
views,  and  Interpret  the  Oonstltntlon  as  pro- 
viding that  the  minimum  shall  be  three^  and 
the  number  that  may  be  provided  tot  by  leg- 
islative action  unlimited,  while  othm  hold 
to  the  view  that  but  tbree  members  are  per- 
mitted under  the  Constitution,  as  contended 
for  1^  connsd  tor  .plaintiff.  To  us  the  Inten- 
tion Is  clear.  We  bold  that  the  lawmaking 
department  may  increase  the  number  consti- 
tuting  the  Supreme  Court,  tbat  tbe  Supreme 
and  circuit  courts  are  necessarily  separate 
and  distinct  In  their  powers  and  duties,  and 
that  their  duties  are  clearly  pointed  out 
Tbe  numbor  may  be  Increased  to  seven  at 
least;  but  whether,  If  tbe  lawmakers  should 
so  dedde.  It  may  exceed  seven,  we  express  no 
opinion,  and  we  think  it  would  be  highly  In- 
ai^ropriate  for  tbe  preaoit  court  to  do  so. 
Undra  the  views  here  taken,  and  upon  which 
our  conclusion  is  predicated,  that  question  Is 
not  before  us,  but  Is  one  which,  in  time,  may 
be  presented  for  tbe  consideration  of  this 
court  with  another  and  Increased  member- 
ship, to  the  determination  of  which  It  should 
therefore  be  left 

In  condnslon  we  will  add  that  under  any 
point  of  view  It  is  manifest,  from  the  vari- 
ous constructions  placed  by  eminent  counsel 
upon  article  7.  however  different  they  may 
be,  in  view  of  the  lej^Islative  Interpretation 
thereof,  that,  under  ll|^t  most  unfavorable 
to  tbe  act  In  aueBti<m,  no  woe  can  say  the 
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Constitution  is  free  from  ambiguity  on  tbe 
subject,  or  that  such  act  under  consideration 
Is  beyond  a  rational  doubt  uncoDStltatlonaL 
Placed  therefore  under  the  most  damaging 
wvutlny  possible,  there  Is  no  escape  ttom 
Uie  ocnuiluBlfm  that  the  l^iislatlTe  asssmUy 
did  not,  in  the  enoctmoit  of  fbo  law  in  Quee- 
tlon,  exceed  Its  constttuttonal  powers.  To 
hold  otherwise  would  be  to  disregard,  as 
hereinbefore  disclosed,  the  well-settled  rules 
of  construction  heretofore  pmnulgated  by  an 
unbrokffli  line  of  decisi«ia  this  ooort  frcmi 
the  earliest  history  of  our  state 

BAKIN,  J.  (concurring.  I  fully  co&cof  in 
the  opiinion  of  Mr.  Justice  McBRIDBL  Ar- 
ticle 7  of  the  OonstltntlMi  must  be  oonsldwed 
as  one  utterance  of  tbe  o^anic  law.  not- 
withstanding it  la  subdlTided  into  sections. 
Sectim  10  must  be  read  as  a  part  of  sectltnu 
2  and  8,  because  It  relates  to  the  same  Iden- 
tical matter.  Neither  sectlan  10  nor  section 
2  creates  tlie  Supreme  Court  That  la  ac- 
compllidied  by  section  1.  Sectkm  2  itrorides 
tar  tbe  number  of  justices,  their  Qualifica- 
tions, election,  and  duties.  Section  10  pro- 
Tides  tbat,  when  tbe  pcvulatlon  ot  the  state 
bas  reached  a  oerteln  number,  the  Legisla- 
ture may  provide  for  the  electlott  of  tbree 
justices  of  tbe  Snprone  Corai;  who  shall  not 
perform  circuit  duties,  and  also  provides  for 
circuit  judges.  When  these  changes  are  ef- 
fected, th^  supersede  eectlon  2  to  tbat^- 
toit ;  but  that  section  is  not  ^entoy  render- 
ed functus  offlcla  It  still  provides  for  tbe 
qualifications  of  tbe  Justices  of  the  Supreme 
Court  and  of  the  Judges  of  tbe  circuit  court, 
namely,  they  must  be  dtisens  ot  the  Unit- 
ed States  and  must  have  resided  in  this 
state  three  years,  and  whether  the  clause 
to  the  effect  that  their  number  may  be  In- 
creased under  certain  conditions,  up  to  a  defi- 
nite limit,  Is  thereto  annulled  by  the  chan- 
ges contemplated  under  section  10,  it  Is  not 
now  necessary  to  decide.  It  Is  suffldmt  that 
section  10  does  not  In  terms  place  a  limit 
for  the  future  on  the  number  of  justices  ot 
the  Supreme  Court.  It  Is  conceded  tbat  the 
Legislature  does  not  exercise  the  powers  by 
virtue  of  the  Constitution;  but,  as  said  In 
Cooley's  Ccmstltutloual  Limitations  (7tb  Ed.) 
126:  "In  creating  a  legislative  department, 
and  conferring  upon  It  legislative  power, 
the  people  must  be  understood  to  have  con- 
ferred the  full  and  complete  power  as  it 
rests  In.  and  may  be  exercised  by,  the  sover- 
elgn  power  of  any  country,  subject  only  to 
snch  restrictions  as  th^  may  have  Been  fit 
to  Impose,  and  to  tbe  limitations  which  are 
contained  In  the  Constitution  of  the  United 
States.  The  legislative  department  Is  not 
made  a  special  agency  for  the  exercise  of 
specifically  defined  l^lslatlve  powers,  but  is 
Intrusted  with  the  general  authority  to  make 
laws  at  discretion."  Authorities  to  this  ef- 
fect are  numerous.  The  same  author,  quoted 
above,  in  fifth  edition,  p.  207.  said:  "When 
a  state  law  is  attackMl,   *  *  *  it  is  pre- 
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nimabljr  valid  In  any  case,  and  ttala  preaomp- 
tlon  is  a  conclnslve  one,  unless  In  the  Consti- 
tution of  the  United  States  or  of  the  state 
we  are  able  to  discover  that  It  la  prohibited. 
We  look  *   in  the  OonstltnUon  of  the 

state  to  ascertain  If  any  llmltattons  have  been 
Imposed  upon  the  complete  power  with  which 
the  legislative  department  of  the  state  was 
vested  In  Its  creation.  Congress  can  pass  no 
laws  but  such  as  the  Constitution  author- 
izes either  expressly  or  by  clear  Implication ; 
while  the  state  L^lslature  has  Jurisdiction 
of  all  subjects  on  which  its  legislation  Is  not 
prohibited."  In  Bushnell  v.  Belolt,  10  Wis. 
225,  the  court  says :  "We  suppose  it  ta  be  a 
well-settled  political  principle  that  the  Con- 
stitution of  the  state  Is  to  be  regarded,  not  as 
a  grant  of  power,  but  rather  as  a  limitation 
upon  the  powers  of  the  Legislature,  and  that 
It  la  competent  for  the  Legislature  to  exer- 
cise all  legislative  power  not  forbidden  by  the 
Constitution  or  delated  to  the  general  gov- 
emmoit,  or  prohibited  by  the  Orautltntlon 
of  the  United  States." 

This  clause  of  section  10,  In  question,  places 
no  limitation  upon  the  legislative  power  aft- 
er the  change  there  provided  for  has  been 
made.  The  same  phraseology,  as  to  the  num- 
ber of  justices,  Is  used  in  section  2,  namely, 
"the  Supreme  Court  shall  consist  of  four  jus- 
tices"; but  that  language  Is  followed  by  a 
limitation.  **shall  never  exceed  seven."  Sec- 
tion 10  provides  that  the  Supreme  Court 
"shall  consist  of  three  justices,"  without  any 
words  of  limitation.  In  fact,  section  10  must 
be  construed  as  a  proviso  to  both  sections  2 
and  8,  and  In  the  changed  conditions  they  are 
stUl  controlled  by  sections  8,  4,  and  6.  State 
V.  Ware,  13  Or.  889,  10  Pac.  885.  If  section 
10  was  Intended  to  contain  any  restriction, 
or  one  different  from  that  contained  In  sec- 
tion 2,  the  addition  of  the  word  "only"  or 
the  words  "and  no  more"  would  have  readily 
accomplished  that  end.  Throughout  the  Con- 
stitution, we  find  restrictions  and  prohibitions 
Indicating  that  its  framers  recognized  the 
necessity  thereof.  If  such  a  condition  as 
this  were  In  the  United  States  Constitution, 
which  is  a  grant  of  power  beyond  which  Con- 
gress cannot  go,  it  might  well  be  said  that  Its 
power  would  be  limited  to  three  justices; 
but  the  reverse  is  the  case  under  a  state 
Constitution.  The  Legislature  has  all  power 
not  taken  away  by  the  Constitution.  Before 
a  statute  is  declared  unconstitutional.  Its  re- 
pugnancy should  be  clear  and  free  from 
doubt  In  Simon  v.  Northup,  27  Or.  495,  40 
Pac.  561,  30  L.  R.  A.  171,  Mr.  Chief  Justice 
Bean  says:  "The  courts  will  never  exercise 
the  extraordinary  power  of  declaring  an  act 
of  the  L^lslatnre  unconstitutional  unless 
there  Is  a  plain,  palpable,  and  clear  conflict 
between  the  statute  and  the  Constitution." 
In  re  Wellington,  16  Pick.  (Mass.)  87,  28  Am. 
Dec.  681.  In  Sinking  Fund  Cases,  99  U.  8. 
718,  25  L.  Ed.  496.  it  is  said:  "Every  possible 
prOiumpUon  Is  In  favor  of  the  validity  of  a 
statute,  and  this  continues  until  the  contrary 


la  shown  beyond  a  rational  doubt  Due 
branch  of  the  government  cannot  encroach  on 
the  domain  of  another  without  danger.  The 
safely  of  our  Institutions  depends  In  no 
small  degree  on  t  strict  observaiKe  of  this 
salutary  rule." 

Every  doubt  must  be  resolved  In  favor  of 
the  I^i^IaUve  act  S?very  Intendment  must 
be  given  In  favor  of  Its  constitutionality,  and 
we  are  not  Justified  in  holding  that  the  leg^ 
>8Uve  act  Increasing  the  number  of  justices 
of  the  Supreme  Court  to  five,  Is  imamsatn- 
tionaL 

MOORE,  O.  J.  Though  adhering  to  the 
dissent  as  originally  expressed,  I  concur  in 
the  conclusions  reached  by  Mr.  Justice  Mc- 
BRIDB  and  Mr.  Justice  EAEIN,  and,  for 
the  reasons  announced  In  their  opinions  here- 
in, the  motion  and  the  petition  for  a  idiear- 
ing  are  denied. 

(66  Or.  M2) 
RDNTAN  V.  WINSTOOK  rt  aL 
(Supreme  Court  of  Oregon.    Dec.  28,  1909.) 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinion,  see  104  Pac.  417. 

EAEIN,  J.  The  motion  for  a  rehearing  la 
but  a  reargument  of  the  questions  discussed 
in  the  opinion  and  Is  based  largely  itpon  the 
language  of  the  statutes  and  decisions  dted 
therein,  to  the  effect  that  the  wife  may  con- 
vey h^  separate  property  by  her  sole  deed; 
counsel  for  defendant  contending  that  that 
is  equivalent  to  saying  that  she  may  dispose 
of  her  separate  estate  as  if  she  were  a  feme 
sol&  The  husband  may  convey  his  separate 
PFC^>erty  by  his  sole  deed;  but  that  does  not 
cut  off  the  wife's  dower,  and  the  power  of 
disposal  as  a  necessary  Incident  of  owner- 
ship only  means  the  power  to  dispose  of  the 
Interest  owned.  Sections  6246  and  6247, 
B.  &  O.  Oomp.,  are  not  superseded  nor  re- 
pealed by  the  legislative  act  of  1878  for  the 
reason  that  these  sections  authorise  a  great- 
er power  In  the  wife  than  to  convey  by  her 
sole  deed,  bnt  authorize  her  to  deal  with  her 
separate  property  in  the  same  manner  as  If 
she  were  a  feme  sole.  In  other  words,  her 
sole  deed,  when  authorized  by  the  terms  of 
these  sections,  vrill  convey  the  fee-simple 
title,  free  from  the  curtesy  estate  of  the  hus- 
band, and,  if  the  Constitution  or  the  act  of 
1878  contained  such  a  provision,  then  the 
curtesy  estate  would  be  abolished,  and  this 
is  the  distinction  made  In  the  statutes  of 
New  York,  Michigan,  Wisconsin,  and  Ar- 
kansas. The  constitutional  provision  refer- 
red to  and  the  statute  of  1878  operate  to  dis- 
pense with  the  necessity  of  seisin  of  the 
wife's  lands  by  the  husband  in  the  right  of 
the  wife  as  Incident  to  the  curtesy  estate, 
which  was  necessary  by  section  5S44,  B.  & 
O.  Comp.,  prior  to  the  adoption  of  the  Con- 
stitution. However,  as  stated  in  the  opinion, 
the  existence  ol  the  estate  biy  the  curtesy  Is 
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stare  decisis,  regardless  of  onr  preset  Ttews 

upon  the  queatlOD. 

Every  question  discussed  In  the  motion 
was  passed  npon  in  the  opinion,  to  which  we 
adhere. 

The  motion  Is  denied. 


(56  Or.  ZKD 

OOURTNET  T.  BRIDAIi  VEIL  BOX  FAC- 
TORY et  al. 
(Supreme  Court  of  Oregon.   Dec.  28.  1909.) 

1.  Appeal  and  Ebbob  (|  1011*)— Fikdingb 
BT  CouBT— Review. 

Under  B.  &  0.  Comp.  {  1!^.  providing  that 
the  findings  of  the  court  on  the  facts  shall  be 
deemed  a  verdict,  6DdiQg8  without  a  jury  mast 
be  accepted  on  appeal,  where  based  on  conflict- 
ing evidence,  though  the  appellate  court  might 
have  arrived  at  a  different  conclusion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  398:^-3988;  Dec.  Dig.  S 
lOU.^] 

2.  Frauds.  Statute  of  (8  83*)— "Ooittbact 
rOB  THE  Sale  or  Goods"— Goods  to  be 
Majtufactubed. 

A  contract  for  the  sale  of  articles  then  ex- 
isting, or  such  as  the  seller,  in  the  ordinary 
course  of  business,  manufactures  or  procures 
for  the  general  market,  whether  on  hand  at 
the  time  or  not.  ts  a  "contract  for  the  sale  of 
goods"  to  which  the  statute  of  frauds  applies ; 
but.  if  the  goods  are  to  be  manufactured  on  a 
spedal  order,  and  not  for  the  general  mariiet 
the  agreement  is  not  a  contract  for  the  sale  of 
goods  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  |  149 ;  Dec.  Dig.  {  83.*] 

3.  Fbauds,  Statute  of  ^  158*)— Mahufao- 
TDBE  OF  Goods— Findings. 

In  an  action  fbr  breadi  of  a  contract  for 

the  manufacture  of  boxes,  evidence  held  to  sus- 
tain findings  that  the  boxes  contracted  for  did 
not  exist  in  specie  at  the  date  of  the  contract, 
that  they  were  not  such  as  defendant  box  fac- 
tory ordinarily  produced  In  the  ordinary  course 
of  basiness,  but  was  a  special  order  for  a  spe- 
cial purpose,  and  that  the  agreement  was  there- 
fore not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of,  Ceint.  Dig.  I  376;  Dec  Dig.  1  158.*] 

Appeal  from  Circuit  Court.  Multnomah 
County ;  Thos.  O'Day,  Judge. 

Action  by  A.  A.  Courtney  against  the  Brid- 
al Veil  Box  Factory  and  another.  Judg- 
ment for  plalntlfT,  and  defendants  appeal. 
Affirmed. 

The  complaint  In  this  action  alleges  that 
on  the  2l8t  day  of  January.  1907,  plaintltf 
entered  into  an  oral  contract  with  the  de- 
fendant Bridal  Veil  Box  Factory,  whereby 
the  said  defendant  promised,  within  a  reason- 
able time  thereafter,  to  manufacture  and  de- 
liver to  plaintiff  50,000  oil  cases  of  the  fol- 
lowing dimensions  and  speclBcatlons:  "Inside 
measure  19%x9%xl4J^.  Ends,  %  Inch,  S. 
2  S.  Sides,  %  Inch.  S,  1  S.  2  pes.  T.  &  B., 
%  Inch.  S.  1  S.,  1  pc,  tops,  1  pc.  bottoms. 
Some  3  pc.  bottoms  allowed.  Ends  to  be  made 
of  fir" — at  and  for  the  price  of  $12  per  hun- 
dred, f.  o.  b.  Martin's  Dock,  Portland.  Or. 
Ttiat  about  April  23,  1907,  the  defendant 
Box  Factory  sold  all  Its  property,  including 
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the  contract  In  ifaestlc^n,  to  the  defendant 
Lumbering  Company,  and  as  a  part  of  ttie 
consideration  of  said  sale  the  I/umbering 
Company  agreed  with  the  other  defendant 
that  it  would  complete  and  carry  out  all  its 
agreements,  inclndlng  the  contract  sued  upon. 
That  the  defendants  have  wholly  failed  to 
carry  ont  said  contract.  That  during  the 
time  defendants  had  the  plaintiffs  order 
for  these  boxes  the  market  value  of  the  same 
was  ^15.62  per  hundred  cases  In  Portland, 
and  that  plaintiff  is  damaged  In  the  sum  of 
$1,810.  The  answer  of  the  defendants  deny 
the  execution  of  the  contract  sued  upon; 
deny  that  defendant  I/umbering  Company 
took  over  said  contract,  or  agreed  to  carry 
it  out;  deny  that  any  contracts  were  ever 
assumed  by  the  Lumbering  Company,  except 
such  as  were  specifically  mentioned  in  Its 
agreement  of  purchase.  Defendants  plead 
the  statute  of  frauds  In  bar  to  the  alleged 
oral  agreement.  Defendants  also  plead  a 
counterclaim  for  $1,777.44,  which  was  al- 
leged to  be  a  balance  due  from  plaintiff  npon 
another  purchase  of  merchandise  from  de- 
fendant Box  Factory  and  by  It  assigned  to 
defendant  Lumbering  Company.  The  case 
was  tried  by  the  court  without  a  jury,  who 
found  for  the  plaintiff  against  the  defendant 
Box  Factory,  npon  tie  alleged  contract,  in 
the  sum  of  $1,810.  and  allowed  defendants' 
counterclaim  to  the  ext«it  of  $1,573.99,  giv- 
ing plaintiff  a  Judgment  against  the  defend- 
ant Box  Factory  In  the  sum  of  $236.11.  The 
court  further  found  that  the  defendant  Lum- 
bering Company  had  not  assumed  to  carry 
out  the  contract  sued  upon,  and  gave  it  a 
Judgment  for  costs.  From  this  Jodgment, 
both  defendants  appeal. 

Geo.  W.  Stapleton  (Coovert  &  Stapleton, 
on  the  brief),  for  appellant.  S.  C.  Spencer 
(Walter  H.  Dvans  and  Spencer  &  Farrell,  on 
the  brief),  for  respondent. 

McBRIDD,  J.  (after  stating  the  facts  as 
above).  Several  questions  of  fact  are  dis- 
cussed In  the  brief ;  bnt,  as  the  evidence  upon 
them  was  contradictory,  we  must  accept  the 
findings  of  the  court  below,  even  If  we  en- 
tertained the  opinion  that  a  different  con- 
clusion should  have  been  reached.  T^ougli 
tried  by  the  court  without  a  Jury,  yet,  being 
a  law  action,  the  same  rule  must  govern  as 
in  considering  the  findings  made  in  the  court 
below  that  would  apply  to  a  verdict  by  a 
Jury.  B.  &  C.  Comp.  |  159;  Hallock  v. 
Portland,  8  Or.  29.  The  contract  sued  upon 
was  oral;  and,  if  It  Is  a  contract  for  the 
sale  of  chattels,  It  Is  within  the  statute  of 
frauds,  and  therefore  void.  If,  on  the  other 
hand,  It  Is  to  l>e  constrned  as  a  contract  to 
manufacture  specific  articles  upon  the  spe- 
cial order  of  the  purchaser,  and  upon  spedfl- 
catlona  furnished  by  him,  and  not  fbr  the 
general  market,  then  the  contract  Is  not 
within  said  statute.   There  Is  probabljr  no 
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subject  of  Judicial  discussion  whldi  exblblts 
such  a  contrariety  of  opinloo  as  the  quea- 
Uon  DOW  before  na  for  decision.  In  EJngland 
the  tendency  of  tbe  conrts  Is  to  treat  all  con- 
tracts for  the  purchase  of  articles  not  In  ex- 
iBtence,  but  to  be  afterwards  manufactured, 
as  a  sale  of  chattels,  and  within  the  Btat- 
nte.  In  Lee  v.  Griffln,  1  B.  &  S.  272,  It  was 
eren  held  that  a  contract  b;  a  dentist  to 
make  a  set  of  artificial  teeth  was  a  contract 
for  the  sale  of  goods,  and  was  Told  because 
not  in  writing.  In  New  York  the  mle  Is  that 
an  agreement  for  t^e  sale  of  any  commodity 
not  In  existence  at  the  time,  but  which  the 
Tendor  Is  to  manufacture  or  pat  into  a  con- 
dition to  be  deHvered,  Is  not  a  contract  for 
the  sale  of  goods  within  the  meaning  of  the 
Btatute.    In  Massachusetts  a  third  rule  is 
announced,  to  the  effect  that  a  contract  for 
the  sale  of  articles  then  existing,  or  such  as 
the  vendor  In  the  ordinary  course  manufac- 
tures or  procures  for  the  general  market, 
whether  on  hand  at  the  time  or  not  Is  a 
contract  for  the  sale  of  goods  to  which  the 
statute  applies.   But  if  the  goods  are  to  be 
manufactured  upon  a  special  order,  and  not 
for  the  general  market,  then  tbe  agreement 
does  not  amount  to  a  contract  for  the  sale 
of  goods  so  as  to  come  within  the  statute. 
The  three  rules  of  construction  above  noted, 
with  a  full  citation  of  authorities  supporting 
each,  are  discussed  in  the  able  opinion  of 
Mr.  Justice  Bean  In  HIentz  t.  Burkliard,  28 
Or.  55,  43  Pac.  866,  81  L.  R.  A,  508,  54  Am. 
St  Rep.  777,  Which  has  become  a  leading 
case  on  this  subject   While  the  learned  Jus- 
tice in  that  particular  case  did  not  -Indicate 
choice  between  the  rules  laid  down  by  the 
New  York  and  the  Massachusetts  courts,  we 
are  of  the  opinion  that  while  the  application 
of  the  latter  rule,  or  Indeed  of  any  fixed 
rule.  Is  difficult  In  many  cases,  It  affords  a 
better  and  fairer  test  of  the  applicability  of 
the  statute,  In  the  great  majority  of  In- 
stances, than  either  of  the  others.  Indeed 
the  English  rule  is  expressly  repudiated  In 
the  case  of  Hlents  v.  Burkhard.    We  will 
now  proceed  to  apply  the  rule  that  prevails 
In  Massachusetts  and  In  the  majority  of  the 
United  Statra  jurisdictions  to  the  facts  found 
In  this  case,  bearing  In  mind  that  this  court 
bas  no  power  to  weigh  contradictory  tes- 
timony, if  in  the  record  there  Is  found  any 
testimony  upon  which  a  particular  finding 
might  reasonably  have  been  predicated.  Hal- 
lock  V.  Portland,  supra ;  Hlcklln  v.  McClear, 
IS  Or.  137,  22  Pac.  1057;  Hughes  v.  Holman, 
23  Or.  481,  82  Pac  29S;   Llebe  v.  Nlcolal. 
80  Or.  364,  48  Pac.  172. 

The  first  assignment  of  error  attacks  find- 
ing No.  3,  for  the  alleged  reason  that  the 
testimony  was  Insufficient  to  support  a  find- 
ing to  the  effect  that  a  contract  to  manufac- 
ture and  deliver  to  plaintiff  50,000  oil  cases, 
of  specified  dimensions  and  construction,  was 
entered  Into  between  plaintiff  and  defendant 
Sox  Factory.  The  plalntlfT  testified  that  one 
.Aldrich,  the  graeral  manager  of  the  defeud- 
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ant  Box  Factory,  called  at  hia  office  about 
the  21st  day  of  January,  1907,  and  told  him 
that  he  had  been  over  to  see  the  Standard 
Oil  Company,  and  found  that  they  did  not 
want  any  oil  cases,  and  asked  plaintiff  what 
was  doing  In  oil  cases,  and  if  he  could  use 
any.  They  discussed  prices,  and  as  to  wheth- 
er the  bottoms  should  be  of  one  or  two  pieces, 
and  whether  the  ends  should  be  of  fir,  and 
plaintiff  then  told  Aldrlch  that  he  could  use 
fir  ends,  and  that  be  wanted  one  piece  tops 
and  bottoms,  but  that  he  would  accept  some 
two  piece  bottoms.  Aldrlch  then  named  a 
price  of  12  cents  each,  delivered  In  Portland 
at  Martin's  Dock,  and,  when  the  other  de- 
tails had  been  settled,  Aldrlch  agreed  to  ship 
plaintiff  60.000  cases.  PlalntlfT  thereupon, 
In  the  presence  of  Aldrlch,  had  his  book- 
keeper enter  the  order  on  the  hodk  under  tiie 
title  of  "Order  161."  The  order,  as  it  ap- 
peared upon  the  book,  was  as  follows:  "Port- 
land, Oregon,  January  21,  1907  :  50,000  % 
gallon  oil  cases,  f  12.00  f.  o.  b.  dock,  Portland. 
Inside  measure  19%x9%xl4%.  Ends  %"  S. 
2  S.  Sides  %",  S.  1  S.,  2  pieces.  T.  &  B.  %", 
9. 1  S.  1  piece  tops,  1  piece  bottoms.  Some  2 
piece  bottoms  allowed.  Ends  to  be  of  fir." 
Plaintiff  also  testified  that  on  the  same  day 
he  wrote  a  letter  to  the  defendant  Box  Fac- 
tory embodying  said  order  In  the  same-  terms 
as  above,  except  that  there  was  added  to  the 
terms  the  sentence,  "Shipment  to  be  made 
as  soon  as  possible."  Witness  testified  that 
the  Standard  Oil  Company's  case  was  14%x 
9%x2l.  2  piece  %xl4Hx21  sides  and  2 
piece  %xl0%x21  tops  and  bottoms  and  one 
piece  %x%x21  bracing  stick ;  that  the  Stand- 
ard Oil  people  would  not  accept  boxes  with 
fir  ends,  but  required  them  to  be  all  pine  or 
all  spruce ;  that  the  factories  did  not  usually 
carry  oil  cases  In  stock,  but  contracted  each 
year  for  a  certain  number,  and  thereafter 
saved  the  stock  to  fill  the  orders ;  that  the 
Standard  Oil  Company  was  the  prlndiral 
bnyer  of  oil  cases  In  the  Oregon  market; 
that  the  use  of  fir  ends  was  contrary  to  the 
usual  demands  of  trade  In  oil  cases;  that 
he  bought  these  cases  to  supply  an  order 
from  the  Raymond  Box  Company  of  Ray- 
mond, and  was  unable  to  fill  said  order  on  ac- 
count of  the  default  of  the  defendant  Box 
Factory.  His  bookkeeper  corroborated  his 
testimony  as  to  the  making  of  the  original 
contract,  which  was  denied  by  Aldrlch,  who 
testified  that  be  took  the  order  only  tenta- 
tively and  with  the  understanding  that  be 
would  find  out  whether  he  could  obtain  the 
necessary  lumber  out  of  which  to  manu- 
facture the  boxes,  and  that  If  It  could  be  ob- 
tained, the  company  would  make  them,  but 
asserted  that  he  never  accepted  the  contract 
and  that  a  few  days  afterwards  he  called  up- 
on the  plaintiff  and  Informed  him  that  it  was 
impossible  to  get  the  lumber,  and  plaintiff 
told  him  that  it  was  all  right  Plaintiff  de- 
nied the  conversation.  PlalntifTs  books  and 
evidence  Indicated  a  complete  oral  contract, 
and  the  testimony  ot  Aldrlch,  supplemented 
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by  th«  Aict  tbat  no  meniMniidaiii,  conton- 
poraneouB  with  hlB  flrBt  Interview  wltb  plain- 
tiff, appeared  on  defendant's  bookB,  would 
seem  to  Indicate  ISiat  Aldrldi  never  conaldr 
ered  that  he  had  entered  into  a  complete 
contract  with  plaintiff.  It  would  eeem  hard- 
ly probable  on  the  face  of  the  tranaactioD 
that  Aldri(^  would  make  a  contract  to  fur- 
nish sereral  thonsand  dollars*  worth  of  goods 
and  utterly  fall  to  enter  the  transaction  In 
some  form  iQ>on  the  books  of  his  company ; 
but,  in  view  of  the  direct  conflict  In  tbe  tes- 
timony, tiiat  question  was  for  the  court  be- 
low to  decide  and  we  must  assume  the  coiv 
irectness  <tf  tbe  findinv.  If  there  was  a  cmi- 
tract  at  all  to  famish  these  boxes,  it  was 
a  contract  i^inarily  to  manufactnie  them. 
Aldrich  admite  that  tbe  conversation  in  re- 
gard to  the  mattra  which  took  place  between 
him  and  Uie  plaintiff  related  to  the  making  ot 
the  boxes  b7  his  cmopany,  and  gives,  as  a 
reason  for  his  not  (dosing  up  the  ccoitract 
at  the  time  at  the  interview,  that  he  wlabed 
first  to  ascertain  whether  bis  company  could 
get  the  necessary  lumber.  80  we  cannot 
say  that  the  finding  is  tmsni^ortod  by  ev- 
idence, and  It  must  stand. 

The  el^th  finding  of  foct  la  as  follows: 
"That  the  contract  entered  Into  by  said 
plaintiff  with  said  Bridal  Veil  Box  Factory 
was  a  contract  conceruliig  personal  property 
vAlch  did  not  at  the  time  exist  tai  specie 
and  for  wwk  and  labw  to  thereafter  be  per- 
formed, and  that  at  the  time  said  contract 
was  entwed  into  the  said  defraidant  Bridal 
Veil  Box  IVictory  did  not  have  the  material 
on  hand,  and  did  not  own  the  material  nee- 
essBiy  to  make  up  said  oU  boxes;  that  In  or^ 
dee  to  fulfill  said  contract  so  entered  Into  as 
aforesaid  the  said  Bridal  Yell  Box  Factwy 
would  have  had  to  pundiase  the  materials 
ther^r  from  other  parties,  and  that  said 
contract  was  not  a  sale  at  penKmal  prop- 
erty, and  that  said  oil  cases  contracted  for  as 
aforesaid  wen  not  such  as  the  said  Bridal 
Tell  Box  Factory  ordinarily  produced  in  tbe 
course  of  its  buEdness,  but  that  said  contract 
above  set  out  was  a  qpedal  order  tor  a  spe- 
cial purpose,  and  that  said  oil  cases  were  not 
the  standard  regulation  size  of  oil  cases  sudi 
as  Is  ordinarily,  generally,  and  usually  man- 
ufactured by  and  fc^t  on  hand  at  the  factory 
of  tbe  said  Bridal  Veil  Box  E^ctory,  at  Brid- 
al Veil,  Or.,  for  sale  in  the  general  market" 
The  testimony  upon  which  this  finding  Is 
made  was  conflicting.  On  behalf  of  the  de- 
foidant  there  was  testimony  tending  to  show 
that  the  goods  ordwed  were  substantially 
Identical  with  those  used  by  several  oil  com- 
panies and  flnuB,  and  that  they  were  k^t 
in  flto<dc  in  small  quantities  by  several  fac- 
tories In  and  about  the  city  of  Portland,  in- 
cluding the  d^endant  Box  Factory,  and  had 
at  least  a  limited  market  The  plaintiff  In- 
troduced te6tlm<Hiy,  however,  from  which  the 
court  bad  a  right  to  find  as  It  did,  and  we  are 
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not  at  liberty  to  disregard  said  finding. 
Idebe  v.  NIcolai.  supra.  Accepting  there- 
fore, as  we  must,  the  finding  at  tbe  lower 
court  as  cwrect,  it  most  be  b^d  that  the 
boxes  called  fbr  In  the  contract  did  not  ex- 
ist in  ^wcie  at  the  date  thoeof ;  that  they 
wen  not  sudi  as  the  defendant  Box  Factwy 
ordinarily  produced  In  the  regular  <»nrse  of 
Ite  huriness,  but  that  the  ctmtract  for  ttkeir 
manufacture  was  a  special  order  fm  a  spe- 
cial purpose  and  that  the  goods  were  not 
suf^  as  were  usually  kept  on  band  or  regu- 
larly manufoctured  by  the  said  defaidant  tor 
general  sale  in  the  market;  that  It  was  not 
possIUe  for  the  plaintiff  to  Iwve  procured 
boxes  of  this  character  in  any  considerable 
quantity  in  the  open  market,  and  therefore 
could  not  have  filled  his  order  from  other 
sources, 

Oonnsei  for  defendants  lay  orach  stress 
upon  the  fact  tiiat  no  special  sklU  was  re- 
quired In  the  mannfacture  of  these  boxes, 
and  it  Is  hard^  inrotable  Uiat  the  plaiiUlff 
was  contracting  with  defendant  on  acoonnt  at 
su(^  skill.  Anybody  with  skill  enaa&t  to 
saw,  dress,  and  match  boards  could  construct 
a  bcKx  such  as  plaintiff  ordored  of  defendant 
Tbe  supposed  tecllltles  of  defendant  Cor 
Itrodndng  these  boxes  In  large  quantities  and 
within  a  short  period,  probably  cut  more 
figure  in  inducing  plaintlCC  to  give  it  an  order 
than  tbe  questlcm  at  special  skill  in  the  pro- 
posed work. 

Ws  have  not  discussed  the  various  and  ooo- 
filctlng  decisions  of  other  conrte  on  the  gen- 
eral subject  here  involved.  Tb^  will  be 
found  dted  In  Smith  on  Fraud,  supra,  and 
are  discussed  In  the  vNy  able  opinion  <^  Mr. 
Justice  Bean  In  Hlentz  t.  Burkhard,  supra. 

Applyii^  what -is  termed  the  Massadkusetts 
rule,  whldti  we  adopt  as  the  one  applicable 
in  this  state,  to  tbe  facto  found  by  the  court 
below,  we  conclude  that  the  contract  sued 
upon  Is  not  within  the  stetute  of  frauds. 

We  are  also  of  the  opinion  that  tbe  court 
adopted  the  correct  measure  of  damages  la 
this  cas^  and  tbe  judgmmt  Is  affirmed. 

'"^^^^  (5C  Or.  218) 

BLMOBB  PAGEINO  CO.  v.  TILLAMOOK 

COUNTY. 

(Supreme  Court  of  Oregon.   Dee.  28,  1906.) 

1.  Taxation  (S  493*)— Board  or  EkjUAUZA- 
TiON — Wbit  of  Review. 

Under  B.  &  0.-Comp.  \  S90,  the  petition 
for  a  writ  of  review  to  the  board  of  equaliza- 
tion must  contain  a  statement  of  facts  that.  It 
true,  will  show  prima  facie  that  the  lower  court 
has  acted  without  jurisdiction,  or  bas  exercised 
its  functions  erroneooBly. 

[Ba.  Note.— Fw  other  eases,  see  Tszatioai, 
Cent.  IHf .  I  881 ;  Dec.  DigTl^*] 

2.  Taxatioh  (I  ^*)  —  BoABD  or  Bqvauza,- 
noN  —  Wbit  or  BBvnw  —  ExisixNOi  or 

Other  Remedt. 

Under  B.  &  C.  Oomp.  I  697,  making  the 
writ  concurrent  with  a  right  of  appeal,  a  writ 
of  review  to  the  board  of  equalisation  will  lie, 
notwithstanding  there  Is  also  a  remedy  of  ap- 
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peal  under  section  8,  p.  4B1,  Laws  1907,  relatinf 
to  the  duties  of  the  board  <^  equalization. 

[Bd.  Note.— For  other  cases,  see  Xaxatim, 
OenL  Dig.  I  876;  Dea  Dig.  <  493.*} 

&  Taxation  (|  493*}— Boabo  o*  Equauza,- 

noN—AfnDAVXT»— Value. 

Where,  on  review  of  an  assessor's  ral  na- 
tion of  pToi>ert7,  before  the  board  of  equalization, 
petitioners  make  affidavit  as  to  real  value, 
the  court,  in  reviewing  the  determination  of  the 
board,  is  not  bound  to  accept  that  affidavit  as 
true,  though  the  board  presents  no  evidence  of 
the  value,  as  the  assessor's  valuation  is  prima 
facie  evidence  of  the  value  of  the  property. 

[fid.  Not&— For  other  cases,  see  Taxation, 
Cent  Dig.  I  882;  Dec  Dig.  1493.*] 

4  TAXATTon  (i  ^*)— Boabd  or  Bqualiza- 
Tiow— Wmt  Of  Rkv  IB w— Question  of  Fact, 
On  a  writ  of  review  to  the  board  of  eqoal- 
IzBtloQ,  the  reviewing  court  will  not  consider 
the  evidence  on  wbldl  the  Inferior  tribonal  act- 
ed for  the  purpose  of  deciding  a  disputed  qnet- 
tion  as  to  value. 

[Ed.  Note.— For  other  cases,  see  Taxatini, 
Cent  Dig.  S  BS2;  Dec  Dig.  {  403*] 

&  Taxation  (|  4S8*)— Boabd  or  Bquauza* 
noN— Wait  or  Itevitv— When  Lns. 
A  writ  of  review  to  the  board  of  equalisa- 
tion will  only  lie  In  two  classes  of  cases:  First, 
when  the  inferior  court  or  tribunal  has  exceeded 
its  jurisdiction ;  and,  second,  when  it  has  ezer* 
dsed  its  Judicial  fonetions  enooeouslj— that  Is. 
IU«ally  and  contrary  to  the  course  of  procedure 
applicable  to  the  matter  before  it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  t         Dec  Dig.  |  493.*] 

6.  TAXATion  (I  493*)— BoABD  or  Equauza- 
TioN  —  Writ  or  Rxview  —  SurnoiBNor  or 
Petition. 

Under  B.  &  C.  Comp.  |  3040,  as  amended 
by  Laws  1907,  p.  48S,  S  11,  providing  that  per- 
sonal property  in  one  s  possession  as  trustee 
shall  be  asnessed  to  the  person  in  possession,  and 
section  8047,  providing  that  goods,  wares,  and 
merchandise  kept  for  sale  in  this  state  shall  be 
taxable  to  the  owner  thereof,  or  to  the  corpora- 
tion who  shall  have  charge  of  or  be  in  posses- 
sioD  of  them,  a  petition  for  writ  of  review  to  the 
board  of  •quafisation  which  alleges,  without 
more,  that  the  assessor  wrongfully  assessed 
6,000  cases  of  salmon  which  plaintifF  did  not 
own,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  881 ;  Dec  Dig.  |  493.*] 

7.  Taxation  (S  493*)~Boabd  or  Equaliza- 
tion-Writ OP  Revibw. 

A  petition  for  writ  of  review  to  the  board 
of  equaliaation  must  ba  taken  most  stnmgly 
against  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  I  881;  Dec.  Dig.  |403.*] 

&  Taxation  ({  493*)— Boabd  or  Equaliza- 

TTON- Wbit  of  Review. 

A  recital  in  a  petition  for  a  writ  of  review 
to  the  board  of  equalization  of  independent  facts 
cannot  aid  the  record  sought  to  be  reviewed,  as 
it  mast  show  the  facts  presented  by  tlie  record 
from  which  the  error  appears. 

[Ed.  Note. — For  other  cases,  see  Taxatitm, 
Cent.  Dig.  I  8S1 ;  Dec.  Dig.  {  493.*] 

9i.  Taxation  (|  493*)— Board  op  Equauza- 
TICK- Wbit  or  Review— Issues  Pbesentbd. 
On  a  writ  of  review  to  the  board  of  equal- 
isation, the  reviewing  court  cannot  notice  ques- 
tions not  nlsed  btfors  the  board  of  equallxatloii. 

[Ed.  yote.— For  other  easea,  see  Taxation, 
Cent.  Dir.  H  870-888;  Dec  INg.  |  498.*] 


10.  Taxation  <|  263*)— Pdsovaut— PtAcn 
OP  Taxation. 

Under  B.  &  O.  Oomp.  {  8047,  providing 
that  goods,  wares,  and  merchandise  for  sale  in 
this  stats  shall  be  taxable  in  the  county  where 
the  same  shall  be,  eases  of  salmon  in  a  cannery 
located  in  a  county  other  than  the  count;  of  the 
residence  of  the  corporation  owning  the  salmcai 
is  properly  assessable  where  the  sslmon  is  situ- 
ated. 

[Ed.  Notew— For  other  cases,  see  Taxation, 
Cent  Dig.  I  437;  Dec  Dig.  i  263.*] 

Appeal  from  Circuit  Court,  Tillamook 
County ;  Wm.  Galloway,  Judge. 

Writ  of  review  by  the  Elmore  Packing 
Company  against  TlllamocA:  County  to  re- 
view the  action  of  tbe  board  of  eqaalteatlon. 
From  a  Judgment  qu^Bbing  the  writ,  plaintiff 
appeals  Affirmed. 

Oak  Nolan  and  O.  0.  Fulton  (Clande  Thay- 
er, on  the  hrlef),  for  appellant  Cbas.  U 
McNary  (Jobn  H.  McNary  and  W.  H.  Coop- 
er, on  the  brief),  for  respondent 

BAEIN,  J,  The  record  In  this  case  dls- 
eloses  that  plaintiff  was  on  March  1,  1907, 
a  corporaticm,  having  its  principal  office  at 
Clatsop  county,  Or.,  and  at  that  time  owned 
canning  machinery  at  Neatucca  and  also  at 
Garibaldi,  both  in  Tillamook  county;  that 
there  were  on  that  date  situated  in  plain* 
tUfs  said  Nestucca  cannery  S,'000  cases  of 
salmon;  that  on  tbat  date  the  county  asseB»-. 
or  of  Tillamook  county  assessed  plaintiff 
for  the  said  Nestucca  machinery  at  a  valua- 
tion of  f2,700,  and  the  Garibaldi  machinery 
at  f3,000 ;  that  he  also  assessed  to  the  plain- 
tiff the  6,000  cases  of  salmon  at  $8,000 ;  that 
on  September  16,  1907,  the  assessment  roll 
for  that  year,  Including  ttie  above  assess- 
ments, was  filed  with  the  county  dei^  and 
thereafter,  on  October  21st,  after  due  notlc» 
thereof,  the  county  judge,  clerk,  and  assess- 
or met  as  the  board  of  eqnaHzation  for  Til- 
lamook county,  and  on  the  24th  day  of  Oc> 
tober  plaintiff  appeared  before  the  said  board 
and  presented  a  petition,  supported  by  tbe 
affidavit  of  Its  secretary,  asking  for  a  reduc- 
tion of  the  assessment  stating  that  said  ma- 
chinery was  assessed  above  Its  cash  valu^ 
end  that  plaintiff  did  not  on  the  lat  day  of 
March  own  the  said  6,000  cases  of  salmon. 
Plaintiff  therefore  asked  that  the  assessment 
on  the  machinery  be  reduced  and  the  assess* 
ment  on  the  salmon  be  canceled.  The  board 
of  equalization  denied  the  plaintiff's  applica- 
tion, whereupon,  on  February  29, 1908,  plain- 
tiff presented  to  the  circuit  court  a  petition 
for  a  writ  of  review,  reciting  the  facts  above 
stated,  and  further  alleging  that  the  value 
of  the  machinery  was  not  more  than  $3,000. 
Based  upon  this  iKtltlon,  a  writ  of  review 
was  issued  and  the  clerk  of  the  county  court 
returned  the  same  to  the  circuit  court  to- 
gether with  a  certified  copy  of  the  record  of 
the  proceedings  of  the  board  of  equalization. 
ThereaftN-  the  daCmdant  moved  the  court 
to  quaBh  Uie  writ  of  review  for  the  reason 
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that  there  were  no  facts  set  forth  therein 
which  warranted  Its  issuance,  and  also  for 
the  reasons  that  the  petition  for  the  writ  did 
not  state  facts  sufficient  to  Justify  its  Is- 
suance, and  that  the  court  bad  no  Jurlsdic- 
tlon  of  the  parties  th«^  nor  of  the  sah- 
ject-matter  of  the  cause.  This  motion  was 
allowed  by  the  court  on  May  1, 1908,  and  the 
vroceedlns  wu  dlamlawed.  Tta  plabitlff  ap' 
peals. 

There  Is  but  csie  question  Inrolnd  upon 
this  appeal,  and  that  Is:  Does  the  petition 
for  the  writ  state  tacts  sufficient  to  authorize 
its  Issuance?  The  petlti<m  must  contain  such 
a  statement  of  facts  that*  If  taken  as  tma, 
will  disclose  prima  ftide  that  the  lower  court 
has  acted  without  Jurisdiction  or  has  exer- 
cised Its  functions  erroneously.  B.  ft  C 
Gomp.  I  S&9 1  Southern  Oregon  Company  t. 
Coos  Co.,  80  Or.  250,  47  Fac.  852;  Fisher  T. 
nni(Hi  County,  43  Or.  228,  72  Pac.  707; 
Holmes  T.  Cole,  61  Or.  488,  04  Pac.  064-  It 
the  cause  Is  brought  within  this  rule  by  the 
petition,  then  the  writ  will  lie^  notwiUistand- 
ing  there  Is  also  a  remedy  by  appeal  under 
section  8  of  the  act  of  li807  (laws  1007,  p. 
461)t  relating  to  the  duties  of  the  board  of 
equalisation.  B.  A  O.  Comp.  |  607 ;  McAnlsh 
T.  Grant,  44  Or.  67,  74  Pac  306.  But  the 
only  facts  disclosed  by  this  petition  upon 
which  error  of  the  board  is  predicated  are, 
first,  that  the  machinery,  which  is  assessed 
at  a  TaluatlMt  of  $6,700,  Is  worth  no  more 
than  $3,000;  and,  second,  tbat  the  plalntur 
did  not  on  the  let  day  of  March  own  the 
6,000  cases  of  salmon.  As  to  the  valuation 
of  the  machinery,  it  Is  alleged  that  plalntHTs 
ai^Ucatlon  to  the  board  Is  8nK>orted  the 
affidavit  of  its  secretary,  and  no  evidence 
was  presented  by  the  board  as  to<lte  value, 
and  therefore  the  statements  In  the  aiq?llca- 
tion  should  be  accepted  as  undisputed  facts. 
However,  the  assessor's  valuation  Is  prima 
fade  sufficient  evidence  of  the  value  of  the 
property,  both  as  against  the  county  and  the 
petitioner,  and  must  be  considered  In  weigh- 
ing the  effects  of  the  plalntUTs  affidavit  Ore- 
gem  Coal  Company,  v.  Coos  Bay,  80  Or.  SOS, 
47  Pac.  851.  Independent  of  the  statements 
in  the  application,  the  question  of  value  Is 
purely  one  of  fact,  which  the  writ  will  not 
Inlng  to  the  reviewing  court  Smith  v.  City 
of  Portland.  2S  Or.  287,  86  Pac.  666 ;  Or^on 
Goal  Company  v.  Coos  Bay,  supra.  As  stated 
in  Garnsey  v.  County  Court.  33  Or.  20G,  54 
Pac.  639.  1088.  the  writ  (tf  review  will  only 
lie  In  two  classes  of  cases :  First,  whenever 
the  Inferior  court  or  tribunal  has  exceeded 
its  Jurisdiction;  and,  secmd,  whenever  It 
has  exercised  Its  Judicial  functions  errone- 
ously— ^that  Is,  illegally  and  contrary  to  the 
course  of  procedure  ai^llcable  to  the  matter 
before  it  If  the  inferior  court  has  Jurisdic- 
tion of  the  matter  brought  btfore  it  and  pro- 
ceeds in  the  manner  provided  by  law.  Its  er- 
rors cannot  be  reviewed  by  tlils  writ 
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As  to  the  salmon,  the  petition  alleges  that 
the  assessor  wrongfully  assessed  to  the  plain- 
tiff 6.000  cases  of  salmon,  valued  at  $8^000, 
which  plalntlflT  did  not  own.  Section  3046,  B. 
&  C.  Comp.,  as  amended  in  1007  (Laws  1907, 
p.  488,  I  11),  provides  that  penonal  property 
In  one's  possession  as  trustee  shall  be  as- 
sessed to  the  person  in  possession  of  it  Al- 
so section  3047.  B.  &  C  Oomp.,  provides  that 
goods,  wares,  and  merdiandlse  tac  sal*  In 
this  state  shall  be  taxable  to  the  owner  there- 
of or  to  the  person  or  coiporatiott  who  shall 
have  charge  of  or  be  In  possession  of  tbon. 
Therefore  the  salmon  might  have  been  assess- 
able to  plalntur,  even  though  plalntift  did  not 
own  tbe  same.  H  the  salmon  was  in  plaintiff's 
Nestucca  cannery,  It  was  assessable  to  plain- 
tiff, although  it  belonged  to  some  other  cor- 
poration or  person.  And  tbe  petition  is  In- 
sufficient^ as.  In  stating  what  took  idaoe  be- 
fore the  board  of  equalization,  It  must  ap- 
pear, not  only  that  the  salmon  did  not  belong 
to  plalntifr.  but  that  It  was  not  In  plaintiff's 
diai^orpoBBeaalrai.  The  petition  for  the  writ 
must  be  construed  most  strongly  against  tbe 
pleader,  and  It  Impliedly  admits  that  tbe  sal- 
mon on  March  1,  1807,  was  in  the  possession 
of  plaintiff.  A  redtal  In  tbe  petition  of  In- 
dependent facts  cannot  aid  the  record  sought 
to  be  reviewed.  It  must  show  the  facts  pre- 
sented by  the  record  from  which  the  wror 
appears.  Therefore  it  does  not  appear  from 
the  petition  that  the  salmon  was  improperly 
assessed  to  plaintiff,  nor  tbat  the  board  ex- 
ercised its  functions  erroneonsly  In  denying 
tbe  plaintiffs  an>Iication  to  cancel  the  as- 
sessment of  the  salmon  to  It 

It  Is  contended  by  plaintiff  that  erm  it  it 
did  own  the  salmon,  tbe  same  should  not  have 
been  assessed  to  It  In  Tillamook  county,  but 
in  tiie  county  of  Its  residence.  This  ques- 
tlon  does  not  appear  to  have  been  presented 
to  tbe  board  of  equalisation,  and,  If  not,  it 
cannot  be  raised  upon  review.  But  under 
section  8047,  B.  &  G  Comp..  goods,  wares  and 
merchandise  kept  fco-  sale  in  this  state  shall 
be  taxable  In  the  county  where  tbe  same 
shall  be  either  to  the  owner  thereof  or  to  the 
person  or  corporation  who  shall  have  charge 
of  or  be  in  possesirion  of  the  same,  and  it 
does  not  appear  that  the  salmon  was  not  as- 
rislon  of  that  section.  The  motion  to  quash 
tne  writ  was  properly  allowed, 
sessable  in  Tillamook  county  within  the  pro- 

The  Judgment  la  affirmed. 


(IB  Or.  m) 

ELMORE  V.  TItJ:*AMOOK  OOUNTY. 

(Supreme  Court  of  Oregon.    Dec  28,  1809;) 

1.  Taxation  (|  469*)— BquAUZATioir  or  As- 
sessments. 

In  view  of  the  act  of  1907  (Laws  1907,  p. 
4!)0),  defiQing  the  duties  of  the  Donrd  of  equal- 
ization, end  which  requires  (sections  1.  2.  and  S> 
the  board  to  increase  or  reduce  the  valaation 
of  property  assessed  so  that  tbe  same  shall  be 
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tlw  fall  cadi  ralue  thereof.  It  ii  not  a  groand 

for  redudng  bd  assessmeDt  of  Iftnd  below  Its 
true  value  that  it  is  assessed  higher  than  ad- 
joining land,  but,  if  the  latter  Is  assessed  under 
its  actual  value,  it  is  the  duty  of  the  board  to 
inerease  its  assessmeDt,  and  not  reduce  the  as- 
Hssment  of  the  land  of  a  party  complaining  of 
the  inequality. 

[Ed.  Note.— For  other  caaes,  see  Taxation. 
Oea  Dig.  {  4S».*] 

2l  Cbbtiobabi  (S  1*)  —  ScoPi  or  Bbvibw  — 

"WBtT  or  Review.'* 

The  scope  of  the  writ  of  review  is  to  re- 
view the  determination  of  the  lower  tribunal 
when  it  has  exceeded  its  jurisdiction  or  exer- 
dsed  the  same  erroneously  in  making  such  de- 
termination, and'  original  relief  cannot  be  se- 
cured thereby. 

[Bd.  Note.-~For  other  cases,  aae  Certiorari, 
Cent  Dig.  S  1 ;  Dec.  Dig.  g  1.* 

For  other  definitions,  see  Words  and  phrases, 
vol  8k  pp.  7S87,  7S88,  7838.] 

Appeal  from  Olrcnit  Court,  TUlamook  Coun- 
ty ;  Wm.  Galloway*  Judge. 

Petition  for  a  writ  of  review  1^  Samuel 
Bamore  against  Tillamook  County,  to  re- 
view the  action  of  the  county  l>oerd  of 
equalisation.  The  writ  was  Quashed  and  the 
proceedings  dismissed,  and  plalntiCt  appeals. 
Affirmed, 

Oak  Nolan  and  G.  C.  Fulton  (Claude  Thay- 
er, on  the  brief),  for  appellant.  Chas.  L. 
HcNary  (John  H.  McNary  and  W.  H.  Cooper, 
on  the  briet),  for  respondent. 

EAEIN,  J.  This  is  a  proceeding  to  review 
the  action  of  the  Tillamook  county  board  of 
equalization.  The  circuit  court  upon  motion 
quashed  the  writ,  and  dismissed  the  proceed- 
ing because  the  petition  did  not  state  facts 
snfflclent  to  authorize  the  writ  As  to  the 
sufficiency  of  the  petition  for  a  writ  of  re- 
view, what  Is  said  In  Elmore  Pncklng  Com- 
pany V.  Tiriamook  County  (Just  decided)  106 
Pac.  898,  applies  equally  to  this  case. 

The  petition  states  that  plalntlfT  Is  the 
owner  of  lots  1,  2,  7,  and  8,  In  section  2C, 
township  1  S.,  range  10  W.,  In  Tillamook 
county,  which  were  assessed  for  the  year 
1007  In  that  county  at  a  valuation  of  $9,500, 
and  should  not  have  been  fiBsessed  for  more 
than  $3.885 ;  that  on  October  24,  1007,  plain- 
tiff appeared  before  the  board  of  equaliza- 
tion and  made  application  to  have  the  assess- 
ment valuation  reduced  to  $3,835,  but  that 
the  board  did  not  hear  or  consider  said  ap- 
plication, or  make  any  order  in  relation 
thereto.  The  petition  does  not  disclose  that 
the  application  to  the  board  contained  any 
statement  as  to  wbat  the  actual  value  of  the 
property  was,  or  recited  any  fact  that  would 
require  the  board  to  reduce  the  valuation. 
Nor  does  the  petition  state  that  the  property 
Lb  assessed  above  Its  true  value.  On  the 
contrary,  the  ground  upon  which  relief  Is 
sought  Is  that  the  property  Is  assessed  high- 
er than  adjoining  lands.  This  Is  not  a 
ground  for  a  reduction  of  plalntlfTs  assess- 
ment below  the  true  value  of  the  land;  but. 


if  the  adjoining  property  Is  assessed  under 
Its  actual  value,  It  is  the  duty  of  the  board 
to  increase  Its  assessment,  and  not  to  re- 
duce the  assessment  of  plaintiff's  property. 
Sections  1,  2,  and  3  of  the  act  of  1907,  defin- 
ing the  duties  of  the  board  of  equalization 
(Laws  1907,  p.  450),  require  the  board  to  In- 
crease or  reduce  the  valuation  of  property 
assessed,  so  that  the  same  shall  be  the  full 
cash  value  thereof.  There  is  nothing  In  this 
record  indicating  that  platntlfTa  property 
was  assessed  above  Its  actual  cash  value. 
The  petition  does  not  seek  to  review  any  or- 
der or  determination  of  the  board  of  equali- 
zation, but  asks  the  reviewing  court  to  de- 
cree that  said  assessment  be  reduced  to  $3,- 
835.  The  scope  of  the  writ  is  to  review 
the  decision  or  determination  of  the  lower 
tribunal,  when  It  has  exceeded  Its  Jurisdic- 
tion or  exercised  the  same  erroneously  in 
making  such  determination.  Original  rdlef 
cannot  be  secured  upon  review. 

The  petition  Is  Insufficient  to  authorize  the 
writ  of  review,  apd  the  Judgment  la  affirmed. 


(65  Or.  ass) 

NBHAUDM  PACKTSa  CO.  v.  TIIiLAMOOE 

COUNTY. 

(Supreme  Court  of  Oregon.   Dec.  28,  1900.) 

Appeal  from  Circuit  Court,  TlIlamocA  Coun- 
ty ;  Wm.  Galloway,  Jndse. 

Proceedings  by  the  Nehalem  Packing  Com- 
pany against  l^llamook  County.  From  a  Judg- 
ment for  the  county,  plaintiff  api>eals.  Affirmed. 

Oak  Nolau  and  G.  C.  Fulton  (Claude  Thayer, 
on  the  brIeO.  for  appellant,  Coas.  I*  McNary 
(John  H.  ftfcNanr  and  W.  H.  Oooper,  on  the 
brieQ,  for  xeapondent. 

E3AKIN,  J.  This  is  a  proceeding  to  review 
the  action  of  the  Tillamook  county  board  of 
equalization  in  refusing  to  reduce  the  valuation 
of  certain  canning  machinery  assessed  to  plain- 
tiff, and  to  cancel  the  assessment  to  plaintiff  of 
5,100  cases  of  salmon  which  it  alleged  It  did  not 
own.  The  questions  involved  here  are  identical 
with  those  in  case  of  the  Elmore  Pa<Aing  Com- 
pany V.  Tillamook  County  (just  decidr-d)  105 
Pac.  898.  and  the  principles  announced  in  that 
esse  apply  equally  nere  and  determine  this  case 
adverBely  to  the  plaintiff. 

Judgment  Is  affirmed. 


(G6  Or.  «7) 
SWANK  V.  ELWERT  et  al.  . 
(Supreme  Court  of  Oregon.   Jon.  4,  1010.) 

1.  Plbadino  ^*)— Motion  to  Stbxxe  Out 

— Statutokt  Paovtsiovs. 

A  motion  to  strike  out  part  of  an  answer 
as  sham,  frivolous,  and  irrelevant  Is  authorized 
by  B.  &  C.  Comp.  !  80,  which  permits  irrele- 
vaot  or  redundant  matter  to  be  stricken  on  mo- 
tion of  the  adverse  party,  and  such  a  motion 
is  not  in  conflict  with  section  70,  providing  that 
sham,  frivolous,  and  irrelevant  answers  may  be 
strickeo  on  motion ;  for,  where  one  of  the 
grounds  stated  for  striking  out  a  portion  of  the 
answer  Is  Irrelevancy,  the  motion  may  be  dl- 
rected  to  a  part  of  the  answer  only. 

[Ed.  Note.-— For  other  cases,  see  Pleading. 
Cent.  Dig.  S  1152;   Dec  Dig.  |  862.»] 
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2.  ItANDI.OBD  ARD  TEI7ART  (|  2SS*)— TROTU 
AND  C0ITVEB8I0N  (9  10*)— ItlKn  lOB  RBH*— 
BnVOBOinRITT. 

Under  B.  &  a  Comp.  |  423,  prorriding  that 
a  lien  on  personal  property  other  than  that  of  a 
judgment  or  decree  shall  oe  foreclosed  bj  suit, 
the  lien  of  a  landlord  on  the  tenant's  famitore, 
reserved  in  the  lease,  must  be  so  foreclosed, 
when  the  lease  contains  no  agreement  as  to 
the  mode  of  enforcement,  and  a  private  sale  of 
the  property  amoonts  to  a  conversion, 

[Bd.  Note.— For  other  cases,  see  landlord 
and  Tenuit,  Cent.  Dig;  |  lOw;  Dec.  Dig.  % 
iSiS  ;*  Tconr  and  Convenuon,  Dea  Dig.  {  10.*] 

8.  Ohattel  MoBTeAon  (|  127*)— Katubk  or 
M(»T0AOB— Tma  to  Pbofebtt. 

A  chattel  mortsage  creates  onlj  a  lien,  the 
mortgagor  retaining  the  general  title  and  the 
ri^t  to  iKwsessioa  until  condition  broken,  but 
on  default  the  lien  Is  converted  into  a  onalified 
ownership  in  the  mortgagee,  entitling  nun,  un- 
der B.  &  C.  Oomp.  §  f>)3G,  to  possession,  and  en- 
aUlng  him  to  maintain  an  action  to  recover 
sncii  jKMsession;  bat  the  mortgagor's  title  !s 
not  extinguished  by  the  possession  of  the  mort- 
gagee after  default,, and  it  coDtioues  until  tiie 
Ben  is  foredoeed  strictly  according  to  the  terms 
of  the  mortgage,  or  in  Ae  manner  provided  by 
law. 

[Bd.  Note.— Fw  other  eases,  see  Chattel  Mort- 
gages. Cent.  Dig.  H  216,  217;  De&  Dig.  1 127.*] 

4.  Chattel  Mobtoaoes  (8  160*)- Riohtb  of 
Mortoaoob— Actions  ron  Contkbsion. 
Where  a  chattel  mortgagee  is  lawfully  in 
possession,  and  has  irregularly  foreclcsed  the 
mortgage  and  sold  the  property  to  another,  the 
mortgagor  may  treat  the  transaction  as  a  con- 
version of  the  proiwrty. 

[Bd.  Note.— For  other  cases,  see  (battel  Mort- 
gages, Cent  Dig.  i  802;  Dec.  Dig:  f  169;*] 

&  TBESPASa  (I  6*)— Natdbb  ahd  Bleicikts 
OF  TBX8FAB8. 

In  actions  for  trespass  to  personal  proper- 
ty, the jrist  of  the  action  Is  the  disturbance  of 
^aintlff^s  possession. 

[Ed.  Note.— For  other  cases,  lee  T^pass, 
Gent  Dig.  {  6;  Dea  Dig.  |  a*] 

&  TBOTBS  and  O0NTEB9ION  (|  10*)— NATTTBB 

AHD  ELmmm  of  Convkbsion— WBOHorui. 
Sale. 

In  trover,  the  defendant  is  supposed  to  lie 
in  possession  of  the  goods  lawfolly  by  finding, 
and  the  gist  of  the  acttob  Is  en  unlawful  con- 
verslon  them  to  his  ovm  use  while  in  posses- 
sion, and  the  action  may  be  brou^t  against  any 
person  who,  while  in  the  possession  of  personal 
property  of  another,  sells  it,  or  uses  It  without 
the  consent  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Oonversloa.  Cent  Dig.  H  86,  89;  Dec.  Dig.  | 
la*] 

7.  TBOVEB  and  CONVBBSION  (}  4*)— ELEUCNn 

—AssEBTion  or  Ownebsbip. 

Trover  will  lie  ags.in8t  a  person  dealing 
with  chattels  not  belon^ng  to  him  in  a  manner 
inconsistent  with  the  ngbts  of  the  true  owner. 

[Ed.  Note^For  other  eases,  see  Trover  and 
Craversion,  Cent  Dig.  |!  jffi-37;   Dec  Dig. 

&  ChATTKI.  U0BTQA0E8  (|  177*)— RlOHTB  OV 

Pasties— AcnoNB  fob  Convebsion. 

Either  party  to  a  diattel  mortgage  has  a 
lil^t  of  action  against  a  third  party  who  has 
CMverted  the  property,  because  the  act  of  con- 
version is  inconsistent  with  the  right  of  prop- 
erty of  each  party. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  340-357  ;  Dec.  Dig.  S  177.*] 
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9.  Landiabd  and  Tenant  (|  3S2J^Aonoii 
BT  Tenant  fob  Convebsion  —  WBONaroi 
Sale  of  Tenant's  Goods- Pleading. 

In  an  action  a  toiaut  against  the  land- 
lord for  conversion  of  the  property  of  the  ten- 
ant, the  landlord  alleged  a  lien  on  the  property 
for  rent,  and  that  there  were  two  mortgages  on 
the  property  which  were  past  due,  and  that  the 
amounts  due  for  rent  and  on  the  debts  secured 
by  the  mortgages  greatly  exceeded  the  value  of 
the  property,  and  that  plaintiff  had  no  eanitj 
therein.  HH4,  that  the  allwttion  as  to  the 
rights  of  the  mortgagees  to  recover  the  amonnta 
due  on  the  mortgages,  to  the  extent  of  the  mort- 
gage liens,  was  r«evant  as  a  plea  in  bar  pro 
tanto  of  plaintilTB  ri^t  of  recovery. 

[Ed.  Note.— For  other  eaaes,  see  Landlord  and 
Tenant,  Cent  Dig.  |  10S3;  Dee.  Dig.  f  a62L*] 

10.  JUDQinNT   (t    710*)  —  0ONCX.imiTEHBn  — 

Febsonb  Not  Pabties. 

In  an  action  against  a  landlord  for  conver- 
sion of  the  tenant's  property,  the  landlord  al- 
leged that  there  were  two  chattel  mortgages  on 
the  property  which  were  past  due,  and  tiiat. 
because  of  default  in  the  payment  of  the  chat- 
tel mortgages,  the  plaintllE  was  not  entitled  to 
bring  an  action  for  the  conversion  of  the  prop- 
erty, and  that  a  company  claiming  to  be  the 
owner  of  the  notes  and  mort^iges  had  brought 
an  action  against  defendant  to  recover  posses- 
sion ot  the  property,  which  resulted  in  a  judg- 
ment of  dismissal  of  the  action,  and  that  tbis 
actltHi  by  the  tenant  was  prosecuted  at  the  In- 
stigation and  for  the  sole  and  exclusive  benefit 
of  said  corporation.  Held,  that  since  the  com- 
pany's claim  of  ownership  was  dispnted.  and 
the  finding  was  againsC'the  validltr  of  the  claim, 
the  adjudication  was  res  Inter  alios  acta. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  8  1230 ;  Dec;  Dig.  |  710.*] 

11.  TBOVEB  AND  CONTSBSIOH  (|  44*)— MKAS- 

ube  or  Damages. 

As  a  general  rule,  the  measnre  of  damages 
for  conversion  is  the  market  value  of  the  prop- 
erty at  the  time  and  place  of  the  conversion.  If 
it  has  such  value,  but  If  it  has  no  market  value 
at  the  time  and  place  of  converaion,  and  It  is 
fmore  particularly  valuable  to  the  owner  than 
'any  one  else,  then  it  may^  t>e  eatlmated  with  ref- 
erence to  Its  value  to  him ;  but  before  resort 
may  be  had  to  such  method  of  establiBhing  val- 
ue. It  must  be  affirmatively  shown  that  there  is 
no  market  value. 

[Bd.  Note. — For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  ||  260,  261;  Dec.  Dig.  { 
44.*] , 

12.  liANDLOBD  ARD  TENANT  ((  2^*)— WBOHO- 
FUL    KnFOBCEUENT   OF  LlEN— MXABUBK  OW 

Dauages. 

Where  a  tenant's  lease  has  been  terminated 
by  the  re-entry  of  the  lessor  for  failure  to  pay 
rent,  and  the  fumlturo  in  the  rented  building  is 
subject  to  a  lien  for  rent  then  overdue,  the  meas- 
ure of  damsges  for  an  illegal  enforcement  of  the 
lien  Is  the  fair  maricet  value  of  the  property, 
and  not  its  value  for  a  particular  use  in  a  par^ 
ticular  building;  there  oeing  nothing  to  snow 
that  the  tenant  was  about  to  engage  in  bosf- 
ness  at  another  location  with  the  furaitursb 

[Ed.  Note- — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  |  262.*] 

18.  Evidence  ({  113*)— Valitk  of  Pbopebtt 

—Offer  to  Pubchase. 

In  an  action  by  a  tenant  against  a  land- 
lord for  converslMi  of  the  tenant's  furniture  tv 
selling  the  fumitun  to  enforce  the  landlord's 
lien  toT  rent,  evidence  that  the  tenant  had  an 
offer  of  a  stated  amount  for  the  furniture  sold 
by  the  landlord,  but  that  the  landlord  would  not 
transfer  the  lease,  is  inadmissible  to  prove  the 
value  of  the  furniture,  and  is  not  responsive  to 
,  the  question  as  to  what  was  the  value  (rf  the 
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fmnltare,  aa  the  offer  wu  burdened  iirlth  the 
cooditioQ  that  the  lease  should  be  trantiferred, 
and  was  not  evidence  of  the  maifeet  value  of  the 
property,  bat  of  its  value  for  a  particular  use. 

[Bd.  Note.-'-For  other  cases,  see  Gvidence. 
Cent  Dig.  a  281-284;  Dec  Dig.  }  113. *J 

14.  Apfe&i.  and  Bbsdb  (fi  1053*)— Habuuss 
SjBBob— Adhission  or  Evidence. 

In  an  action  for  conversion  of  furniture 
used  in  a  rooming  bouse,  the  erroneous  admis- 
sion of  testimonr-  as  to  its  value  for  use  In  the 
house  where  it  was  used  is  not  cured  by  an  in- 
struction that  the  market  valne  of  the  property 
was  not  its  value  for  rooming  purposes  where  it 
waa  located,  bnt  that  the  jury  must  take  into 
consideration  all  the  circumstances  surrounding 
the  property,  the  reasonable  purpose  for  which 
it  might  be  used,  and  its  condition,  and  from  all 
these  say  what  is  the  market  value  of  the  prop- 
erty, as  to  cure  an  error  in  admitting  evidence, 
the  jury  must  be  directed  to  disregard  It,  and 
the  instruction  must  make  clear  the  evidence 
referred  to,  and  not  refer  in  a  general  way  to  a 
certain  kind  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^^^Genu  Dig.  H  418(Mlfi2;  Dea  Dig.  « 

15.  Chattel  Hobtoaobs  (I  176*)  —  Ooivtbb- 
6I0IT  or  Pbopebtt  bt  mostgaqvb— Mkas- 

UBE  of  DaMAQES. 

As  a  general  rule,  the  measure  of  damages 
in  an  action  by  a  mortgagor  against  a  mortga- 
gee (or  CMtTerslon  ot  mortgaged  property  Is  the 
dtffsrence  between  the  valae  of  the  property  at 
the  time  of  the  conversion  and  the  amount  of 
Uie  mortgage  debt. 

[EM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  839;  Dec  Dig.  8  176.*] 

la  Landlobd  and  TSIfANT  (|  25S*)  —  EJn- 
roBOEHBNT  or  IiiBH— Damages  toe  Unuw- 
TUX.  Ertoboehent—Set-Off  of  Iaen. 
In  an  action  against  a  landlord  by  the  ten- 
ant for  conversion  of  the  property  of  the  tenant 
by  an  unlawfal  enforcement  of  the  lien  of  the 
landlord  for  rent  on  the  property,  the  landlord 
can  offset  bis  lien  (or  rent  against  the  damages 
of  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  1045;  Dec  Dig.  f 
268.*] 

17.  LAWDtOBD   AND   TENAWT  (8    262*)  —  BM- 
rOBOBUENT  of  LiIBN— AOTIOH'    BT  TBlTAira 

FOB  Con VEBSiON— Pleading. 

In  an  action  against  a  landlord  (or  con- 
version of  the  tenant's  property  by  an  illegal 
enforcement  of  the  landlord's  lien  on  the  proper- 

3'  for  rent,  the  Hen  for  the  rent  was  not  ape- 
fically  pleaded  1^  the  landlord  In  mitigation  of 
damages,  but  was  set  up  as  a  general  defense. 
Held,  that  the  landlord  was  entitled,  nnder  such 
pleading,  to  offset  the  amoant  o(  tiie  rent  dne 
asainst  the  damages  recovered  for  the  conver- 
sum  of  the  property. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant.  Cent  Dig.  1 10S3 ;  Dec  Dig.  |  2G2.*] 

18.  Dauaoes  (I  60*)— "MiTiaATiON  of  Dam- 

AQES"— "AQQBAVATION  OF  DaUAQES." 

The  term  "mitigation  of  damages"  is  prop- 
erly applied  only  to  actions  where  the  damages 
are  not  capable  of  ^act  pecuniary  measurement, 
and  Ifl  used  in  contradistinction  to  the  term 
"aggravation  of  damages" ;  and,  where  matter 
in  aggravation  of  damages  Is  proper,  matter  in 
mitigation  may  be  shown. 

[Bd.  Note. — For  other  cases,  aee  Damages. 
Cent  rug.  I  108;  Dec  Dig.  8  S»* 

For  other  definitions,  see  Words  and  Pfaraaes, 
TOl.  6.  pp.  4545,  4415.] 

King,  J.,  dissenting  In  part 


Appeal  from  CSrcnlt  Coart,  Mvltnomah 
Connty ;  Thomas  O'Day,  Judge. 

Action  by  Sarah  Swank  asalnst  O.  P.  El- 
wert  and  others.  Jui^ment  fOr  plaintiff,  and 

defendants  appeal   Reversed  and  remanded. 

The  defendant  C  P.  Blwert,  on  November 
16,  1906.  leased  bis  building  In  Portland  to 
one  Hutchinson,  for  the  term  of  one  year,  for 
rooming  house  purposes,  at  a  stipulated  ren- 
tal, payable  monthly  in  advance,  on  the  16th 
of  each  month.  The  lease  contained  a  clause 
to  the  effect  that  the  lesspr  shooid  "hold  the 
furniture  as  a  lien  for  the  rent,"  which  was 
□ot  to  be  removed  from  the  building  daring 
the  term  of  the  lease  until  all  rents  were 
paid;  that  the  furniture  should  not  be  sold 
without  the  consent  In  writing  of  the  lessor, 
and  that  upon  the  lessee's  failure  to  observe 
or  perform  any  of  the  covenants  thereof,  the 
lessor  might  re-enter  at  any  time  during  de* 
fault,  and  repossess  the  premises,  forcibly  if 
necessary,  without  being  taken  or  deemed 
gulbty  of  trespass,  and  without  prejudice  to 
any  remedies  wlilch  might  otherwise  be  used 
fy>t  collection  <d  arrears  of  rent  The  lease 
was  recorded  In  the  miscellaneous  records  of 
the  county,  and,  wldi  the  consent  of  the  les- 
sors, was  afterwards  snccesslvely  assigned 
and  transferred  a  number  of  times,  tt^ther 
with  the  title  to  the  furniture  placed  therein, 
finally  becoming  the  property  of  the  plaintiff, 
Mrs.  Sarah  Swank,  subject,  however,  to  two 
chattel  mortgages  placed  on  the  furidtare  by 
her  predecessors  in  interest  The  execution 
and  recording  of  each  of  these  mortgages 
antedates  the  making  of  the  leasa  The  prior 
mortgage  was  to  secure  a  promissory  note 
of  the  thm  ownw  txt  the  goods,  made  In  favor 
ot  George  McQowan,  tor  the  sum  of  $261^ 
and  the  junior  mortgage  was  to  secure  a  eUh- 
Uar  note  in  tayot  of  Mrs.  M.  C  Blnnx^  for 
Oie  Bum  of  $500.  Immediately  prior  to 
tember  16^  1806,  which  fell  upon  Snnday, 
plaintiff  was  In  arreora  on  her  rent  to  the 
ampnnt  of  fSO,  and  on  the  following  dajr  an 
additional  $100  became  dne^  wfaldi  plalnttS 
failed  to  pay.  On  Septonber  iStii  a  M.  Bl- 
wert, acting  for  a  P.  Elwert  re-entered,  dis- 
possessed plaintUE,  and  Immediately  si^d  and 
dellyered  to  defendant  A.  ScihiibaCk,  a  desl» 
In  secondhand  goods,  all  of  the  fnmitnre  re- 
maining In  the  building,  for  the  sum  of  I860. 
On  July  17.  1007,  plaintiff  brought  this  ac- 
tion against  the  defmdants  to  recover  dam- 
ages for  the  ccmverslon  of  the  furniture,  al- 
leging, in  substance^  that  on  the  18Qi  ct  Sep- 
tember, 1906,  she  was  the  owner  and  «i- 
titled  to  tlie  immediate  possession  of  the 
goods,  particularly  descrlbli^  tiiem;  that  aa 
that  day  the  dtfendants  wrongfully,  nnlaw- 
fally,  and  forcibly  obtained  possession  of  the 
goods,  and  converted  the  same  to  their  own 
use,  to  her  dami^  in  the  sum  of  $1,600.  The 
answer  denies  the  averments  of  the  com- 
plaint, but  admits  that  defendants,  at  the 
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time  stated,  took  posseBslon  of  certain  pereon- 
al  property,  a  acbedule  of  wMcb  la  attacbed 
to  the  answer  as  an  exhibit,  tbe  value  of 
vhlch,  It  iB  alleged,  waa  no  greater  than  $360. 
As  an  afflrmatlve  defense  tliere  Is  averred 
tbe  making  and  recording  of  tbe  lease  and 
tbe  particular  provisions  tbereof  above  stat- 
ed, a  default  In  tbe  payment  of  the  rent,  to 
tbe  amount  of  flSO,  on  September  18th,  and 
HuA  OD  that  date  plaintiff  qnlt  and  abandon- 
ed tbe  premises,  and  surroidered  to  defend- 
ant C  P.  Elwert  tb^  property  in  controversy. 
As  a  part  of  tbe  same  defaise,  there  is  aver- 
red tbe  makii^,  recording,  and  tbe  terms  and 
amounts  of  the  two  <^att^  mortgages,  cou- 
pled with  tbe  allegation  that  at  the  time  pos- 
session was  takoi  by  defendants,  the  debts 
secured  thereby  were  past  due,  and  d^^ault 
had  been  made  In  the  payment  thereof,  which 
default  had  continued  until  the  commence- 
ment of  this  action;  that  tbe  amounts  due 
for  rent  and  on  tbe  debts  secured  by  the 
mortgages  grea-tly  exceeded  the  valoe  of  the 
property,  and  that,  by  reason  thereof,  plain- 
tiff had  no  property  or  equity  therein;  that 
on  or  abont  September  18,  1906,  by  reason  of 
the  default  In  the  payment  of  the  notes  and 
mortgages,  Blurock  and  McGowan,  the  mort- 
gagees, claimed  to  be  tbe  owners  of  tbe  prop- 
erty, and  right  to  its  possession,  and  duly  de- 
manded of  the  defendants  possession  thereof, 
with  the  knowledge  and  consent  of  tbe  plain- 
tiff, who  refused  to  pay  tbe  amount  due  on 
the  mortgages,  and  that  by  reason  thereof 
Blurock  and  McGowan  became  the  owners 
and  entitled  to  the  possession  of  the  prop- 
erty, as  against  the  plaintiff,  who  ceased  to 
be  the  owner  and  entitled  to  possession ;  that 
about  September  21,  1006,  the  Ames  Mercan- 
tile Agency,  a  corporation,  claiming  to  be  the 
assignee  and  owner  of  the  notes  and  mortga- 
ges, brought  an  action  against  defendants  to 
recover  possession  of  the  furniture,  which  re- 
sulted In  a  Judgment  of  dismissal  of  the  ac- 
tion; and  that  this  action  Is  prosecuted  by 
plaintiff  at  the  request  and  Instigation,  and 
for  the  sole  and  exclusive  benefit,  of  said 
corporation.  All  of  tbat  part  of  tbe  answer, 
referring  to  the  two  chattel  mortgages,  tbe 
default  in  the  payment  thereof,  the  demand 
by  the  mortgagees  on  the  defendants  for  pos- 
session, and  the  Judgment  in  tbe  replevin  ac- 
tion were,  on  plaintiff's  motion,  stricken  out 
by  tbe  court  as  Irrelevant.  The  reply  put  at 
issue  the  remainder  of  the  answer  and  the 
cause  was  tried 'before  a  Jury.  Elxceptloos 
were  taken  by  the  defendants  to  the  admis- 
sion of  plalntlfiTs  testimony  on  proof  of  value 
and  damages,  and  to  the  instructions  of  the 
court,  wblcb  will  be  noticed  In  the  opinion. 
The  verdict  was  in  plaintiff's  favor  in  the 
sum  of  $720.  From  the  Judgment  entered 
thereon  defendants  have  appealed. 

A.  E.  Clark,  for  appellants.  George  Wash- 
ington Caldwell  and  W.  S.  Hufford,  for  re- 
spondent. 


8LATEB.  X  (after  stating  tbe  facti  an 
above).  The  motion  to  strike  ont  was  upon 
the  groonds  tbat  the  parts  ot  tbe  answw  to 
which  It  was  directed  were  sham,  frlvolons, 
and  irrelevant.  It  Is  claimed  by  defmdants* 
counsel  tbat  this  motion  la  not  available  to 
plaintiff,  because  it  did  not  assail  tbe  entire 
answer,  but  only  specified  portions  tbereof, 
and  In  sui^rt  of  bis  contention  be  dtes  sec- 
tion 70^  B.  &  O.  Comp.,  providing  tbat: 
"Sham,  frivolous,  and  Irrelevant  answers  and 
defenses  nuty  be  stricken  out  <m  motion,  and 
upon  such  terms  as  tbe  court  may  in  Its  dis- 
cretion impose.'*  He  also  rellea  npon  tbe 
case  of  Brown  T.  Baker,  89  Or.  68,  71,  65 
Pac.  790,  66  Pac:  198,  interpretlag  a  similar 
statute,  applicable  to  the  reply.  There  tbe 
motion  was  directed  to  the  new  matter  of 
the  r^ly,  wblcb  presented  an  apparent  de- 
parture from  the  avwmaits  of  the  complaint, 
and  was  based  <m  section  79,  Hill's  Ann. 
Laws  1892,  which  Is  now  section  SO,B.  AC 
Comp.  It  was  held  that  the  sectkm  of  tbe 
statate  cited  contemplates  an  attadc  upon 
the  entire  reply  for  the  reasons  assigned; 
hence  tbe  motion  as  made  waa  not  prop- 
er remedy.  But  here  tbe  motion. Is  directed 
to  specified  portions  of  an  answer,  provided 
for  by  section  86,  B.  &  G.  Comp.,  wblcb  per- 
mits irrelevant  or  redundant  matter  Inserted 
in  a  pleading  to  be  stricken  out  on  motion  of 
tbe  adverse  party.  As  the  motion  under  con- 
sideration Includes  the  averment  of  irrele* 
vancy,  and  Is  directed  to  a  part  only  <^  the 
answer,  the  question  Is  properly  raised. 
.  On  tbe  merits  of  this  motion  It  is  neces- 
sary to  consider  the  relationship  of  tbe  par- 
ties. The  plaintiff  was  the  owner  of  the 
property,  which  was  subject  to  two  mort- 
gages, placed  there(m  by  her  predecessors  In 
Interest  It  is  not  specifically  alleged  in  tbe 
answer  that  she  bad  personally  obligated  her- 
self to  pay  these  mortgages,  but  it  is  alleged 
that  tbey  were  due,  and  tbat  default  had 
been  made  by  the  plaintiff  in  the  payment 
thereof,  and  that  the  conditions  of  tbe  mort- 
gages had  been  broken.  It  will  therefore  be 
assumed  that  this  averment  amounts  to  a 
charge  that  she  was  personally  bound  to  pay 
the  debts  thereby  secured,  and  she,  there- 
fore, stood  In  the  position  of  a  mortgagor  in 
default.  The  defendant,  C.  P.  Blwert,  by  tbe 
terms  of  the  lease,  had  a  lien  on  the  goods 
for  arrears  of  rent,  subsequent,  however,  to 
the  lien  of  the  mortgages,  which  lien  was  in 
the  nature  of  a  chattel  mortgage,  and  by  its 
terms  Elwert  was  entitled  to  possession  up- 
on default  In  payment  of  rent  The  lease 
contains  no  agreement  of  the  parties  as  to 
the  manner  of  Its  foreclosure.  They  were 
bound,  therefore,  to  proceed  by  suit  accord- 
ing to  section  423,  B.  St  C.  Comp.  Not  hav- 
ing done  so,  but  having  sold  the  property  at 
private  sale  to  Schuback,  one  of  the  defend- 
ants, such  sale  amounted  to  a  conversion  of 
the  property,  for  which  defendants  are  lia- 
ble In  damages  to  the  owners.   By  tbe  auh 
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tl<Hi  to  strike  from  the  answer  the  avermenta 
of  theee  mortgage  liens  and  the  breach  of  the 
terms  thereof  at  the  time  of  the  alleged  con- 
Teralon  a  question  Is  raised  as  to  who  has 
the  right  of  action  to  recover  the  legal  dam- 
ages— whether  the  plaintiff  has  that  right 
alone,  or  the  mortgagees,  or  both,  and  what 
the  measure  of  damages  Is.   It  Is  the  conten- 
tion of  the  defendants  that  possession,  or  the 
right  of  possession.  In  the  plaintiff  at  the 
time  of  the  conversion  Is  essential  to  the 
maintenance  of  the  action,  and  that,  as  the 
pllantlff  was  in  default  In  payment  of  the 
mortgages  at  and  prior  to  the  time  of  the 
conrerslou,  the  right  of  possession  by  section 
6636,  B.  &  G.  Comp.,  was  cast  upon  tne  mort- 
gagees;   that  they  thereupon  .became  the 
owner  of  said  property,  and  could  maintain 
an  action  to  recover  the  possession  thereof, 
or  an  action  in  the  nature  of  trover  to  re- 
cover the  value.    That  they  can  maintain 
such  an  action  has  been  held  In  Beinsteln  v. 
Roberts,  34  Or.  ST.  S5  Pac.  90,  75  Am.  St 
Rep.  564,  and  Backhaas  v.  Buells,  43  Or. 
558.  72  Pac.  976,  73  Pac.  342.    But  It  Is  con- 
tended that  plaintiffs,  being  out  of  possession 
and  not  entitled  to  possession,  have  no  right 
of  action  In  trover  for  the  misappropriation 
of  the  property.  To  support  the  primary  con- 
tention reliance  Is  put  upon  certain  decisions 
from  other  states,  to  the  effect  that  a  mort- 
gagor, neither  in  possession,  nor  entitled  to 
possession,  at  the  time  of  the  alleged  con- 
version, cannot  maintain  trover  (Middles- 
worth  V.  Sedgwick,  10  Cal.  892;  Dungan  v. 
Ins.  Co.,  38  Md.  242),  and  that  when,  because 
of  condition  broken,  the  mortgagee  is  entitled 
to  possession,  the  mortgagor  has  not  such  ti- 
tle as  will  sustain  trover  (I^andon  v.  Em- 
mons, 97  Mass.  37;  Goodrich  v.  Wlllard,  2 
Gray  [Mass.]  203).    In  the  states  referred 
to  the  effect  of  a  chattel  mortgage  is  to  In- 
vest the  mortgagee  with  the  general  title, 
.   as  well  as  a  right  to  the  possession  of  the 
property  mortgaged,  the  mortgagor  retaining 
no  Interest  except  the  right  of  redemption, 
but  by  consent  of  the  mortgagee,  expressed 
In  the  biortgage,  the  mortgagor  may  retain 
possession  until  condition  broken.  In  the 
event  of  which  the  former  has  the  right  of 
possession  added  to  the  general  title  former- 
ly possessed.   In  this  state,  however,  the  law 
is  quite  different   The  execution  of  a  chat- 
tel mortgage  creates  only  a  lien  a'pon  the 
property,  the  mortgagor  retaining  the  gen- 
eral title,  and  the  right  to  possession  until 
condition  broken.    On  default  however,  the 
Uen  of  the  mortgage  is  converted  into  a 
qunlilled  ownership  of  the  mortgaged  proper- 
ty in  the  mortgagee,  entitling  him  to  posses- 
sion, and  enabling  him,  in  case  bis  right  Is 
disputed,  to  maintain  an  action  to  recover 
possession.    B.  &  C.  Comp.  i  6636;  Case 
Tbresh.  Mach.  Co.  v.  Campbell,  14  Or.  460, 
13  Pac.  824;  Marquam  v.  Sengfelder,  24  Or. 
2,  32  F&c.  676 ;  Beinsteln  v.  Roberts,  34  Or. 
fc*7,  55  Pac.  90,  75- Am.  St  Rep.  564;  Mayes  v. 
Stephens,  8S  Or.  512,  63  Pac.  760,  64  Pac.  310. 


When,  however,  the  mortgagee  of  chattels, 
after  condition  broken,  secures  possession  of 
mortgaged  property,  the  mortgagor's  title  Is 
not  eitlngulsbed,  but  continues  until  the  lien 
Is  foreclosed,  strictly  according  to  the  terms 
of  the  mortgage,  or  in  the  manner  provided 
by  law.  Backbaus  v.  Buells,  43  Or.  553,  72 
Pac.  976,  73  Pac.  342.  Because  of  this  gen- 
eral right  of  property,  although  the  mort* 
gagee  of  chattels  Is  lawfully  in  possession, 
and  has  irregularly  foreclosed  the  mortgage, 
and  has  sold  the  property  to  another,  the 
mortgagor  may  treat  the  transaction  as  a 
conversion  of  the  property,  and  sue  accord- 
ingly. Springer  t.  Jenkins,  47  Or.  502,  84 
Pac.  479.  In  actions  for  trespass  to  personal 
property  the  gist  of  the  action  is  the  disturb- 
ance of  the  plalntUTs  possession,  but  in  trov- 
er the  defendant  is  supposed  to  be  in  posses- 
sion of  the  goods  lawfully  by  finding,  and 
the  gist  of  the  action  is  an  unlawful  conver- 
sion of  them  to  his  own  use^  while  so  in  his 
possession.  21  Pl.  &  Pr.  1014.  The  action 
may  be  bronght  against  any  person  who,  hav- 
ing In  his  possession,  by  any  means  whatever, 
the  personal  property  of  another,  sells  It  or 
uses  It  without  the  consent  of  the  owner. 
Sutherland  on  Damages  (3d  Ed.)  i  llOS. 
Lord  Mansfield  thus  defined  the  action :  "In 
form  It  is  a  fiction;  in  substance  It  is  a 
remedy  to  recover  the  value  of  personal  chat- 
tels wrongfully  converted  by  another  to  his 
own  use.  The  form  suppose  that  the  de- 
fendant might  have  come  lawfully  by  It; 
and,  if  he  did  not  yet  by  bringing  this  action 
the  plaintiff  waives  the  trespass.  No  dam< 
ages  are  recoverable  for  the  act  of  taking; 
all  must  be  for  the  act  of  converting.  This 
is  the  tort  or  maleflclnm,  and  to  entitle  the 
plaintiff  to  recover  two  things  are  necessary : 
First,  property  In  the  plaintiff;  secondly,  a 
wrongful  conversion  by  the  defendant" 
Cooper  T.  Chltty,  1  Burr.  81. 

In  this  state  conversion  has  been  defined 
as  a  dealing  hy  a  person  with  chattels  not 
belonging  to  him,  in  a  manner  inconsistent 
with  the  rights  of  the  true  owner.  Velslan 
V.  Lewis,  15  Or.  539,  16  Pac  631,  8  Am.  St. 
Rep.  184;  Ramsby  v.  Beezley.  11  Or.  49,  8 
Pac.  288.  So  either  party  to  the  mortgage 
has  a  right  of  action  against  a  third  party, 
who  has  converted  the  property,  because  the 
act  of  conversion  is  Inconsistent  with  the 
right  of  property  of  each,  with  that  of  the 
mortgagor  because  of  his  general  right  of 
property,  and  with  that  of  the  mortgagee  be- 
cause of  his  special  property.  It  has  been 
held  that  a  second  mortgagee  may  maintain  an 
action  against  a  first  mortgagee  for  the  con- 
version by  the  latter  of  personal  property  in- 
cluded in  both  mortgages,  and  recover  the 
value  of  the  property  converted  (not  exceed- 
ing the  amount  due  upon  his  Hen),  less  the 
amount  due  upon  the  first  mortgage.  Clen- 
denlng  v.  Hawk,  8  N.  D.  419,  79  N.  W.  878. 
It  would  seem,  therefore,  that  although 
plaintiff  has  a  right  of  action  against  the 
defendants,  the  avermoit  in  the  amwer  of 
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facts  conBtttntlng  concnrrent  rights  of  action 
Id  the  mor^agees  to  recover  of  the  defend- 
ants* damages,  to  the  extent  of  the  amounts 
due  OD  the  mortgagee,  woald,  to  the  extent 
of  the  mortgage  liens,  be  relevant  as  a  plea 
in  bar  pro  tanto  of  plaiDtiCTs  right  of  recov- 
ery. The  case  of  Luse  t.  Jones.  S9  N.  J. 
Law,  707,  708,  la  to  the  contrary,  and  Is  very 
much  In  point  on  this  question.  The  plaintiff 
was  engaged  In  keeping  a  boarding  house. 
The  defendant  wron^ully  entered  her  hoase, 
removed  the  furniture,  and  sold  It  as  the 
property  of  her  husband.  Plaintiff  demanded 
damages  for  the  value  of  the  goods  taken.  It 
was  made  to  appear  In  the  evidence  that 
plaintiff  had  given  a  chattel  mortgage  upon 
the  property  to  another,  and  had  remained 
In  possession  after  condition  broken.  The 
question  was  thus  presented  whether  a  mort- 
gagor of  chattels  who,  for  hla  own  benefit, 
and  with  the  consent  of  the  mortgagee,  re- 
tains possession  and  nse  after  condition  bro- 
ken may  recover  In  trespass  the  full  value 
of  the  goods  against  a  stranger,  who  seizes 
and  converts  them.  After  stating  the  relative 
legal  rights  of  a  chattel  mortgagor  and  mort- 
gagee, Mr.  Justice  Dixon,  at  page  712  of  the 
opinion,  says:  "The  principles  which  reg- 
ulate the  action  of  trespass  for  an  Injury  to 
chattels  so  owned  are  stated  with  precision 
by  Sergeant  Sayer  under  the  title  just  quot- 
ed (Bac.  Abr.,  Trespass,  O,  33,  34) :  'It  Is, 
upon  the  whole,  dear  that  both  the  person  in 
whom  the  general  property  is,  and  the  person 
in  whom  the  special  property  Is,  may  main- 
tain an  action  of  trespass  for  the  taking  or 
injury  of  a  personal  chattel  by  a  stranger, 
while  It  was  In  the  actual  possession  of  the 
latter;  but,  if  either  of  these  persons  have 
recovered  in  such  actTon,  this  shall  oust  the 
other  of  bis  right  of  action.  Otherwise  the 
trespasser  would  be  liable  to  make  a  second 
satia faction  for  the  same  injury.'  These  prln- 
dples  are  well  settled  (dtlng  authorities). 
From  the  rule  that  a  recovery  by  one  of  such 
owners  is  a  le^l  bar  to  an  action  by  the 
other,  It  follows  that  either,  suing,  must  re- 
cover  as  damages  all  that  both  are  entitled 
to  In  the  thing;  that  Is,  Its  full  value."  The 
rule  seems  to  apply  with  peculiar  force  to 
the  mortgagor  suing;  for,  being  personally 
obligated  to  pay,  he  has  a  right  to  have  the 
value  of  the  mortgaged  property  applied  to- 
wards the  liquidation  of  his  debt  And  when 
it  is  alleged  in  the  answer,  as  it  has  been 
in  this  case,  that  plaintiff  sues  with  the  ex- 
press consent  of  the  mortgagees,  and  for  their 
benefit,  there  can  be  no  question  that  the  ad- 
ditional facts  averred,  viz.,  that  these  mort- 
gages were  given  and  were  unpaid,  and  that 
a  default  bad  occurred  at  the  time  of  the  al- 
1^^  conversion,  are  irrelevant  to  the  issue. 

The  foct  that  the  Ames  Mercantile  Agency, 
a  corporation  claiming  to  be  the  assignee  and 
owner  of  said  notes  and  mortgages,  and  to 
be  the  owner  and  entitled  to  the  possession 
of  the  property,  by  virtue  of  the  mortgages, 
brought  an  action  in  claim  and  delivery 


against  these  defendants  for  the  possession 
of  the  goods,  and  that  such  action  resulted 
adversely  to  the  corpor&tion,  la  not  material 
to  the  Issue,  because,  upon  an  ln8i>ectlon  of 
the  findings  and  judgment  therein,  copies  of 
which  have  been  attached  to  the  answer.  It 
appears  that  the  corporation's  dalm  of  own- 
ership of  the  notes  and  mortgage  by  assl^ 
ment  was  disputed,  and  the  flniUng  was 
against  the  validity  of  the  claim.  Therefore 
the  judgment  was  a  dismissal  of  the  action. 
This  reduces  the  adjudication  to  res  Inter 
alios  acta.  There  was  no  error  in  instalnlng 
the  motion  to  strike  out 

Over  defendants'  objections  plalntifT's  coun- 
sel was  permitted  to  Interrogate  her  witness- 
es as  to  the  value  of  the  furniture  for  room- 
ing house  purposes,  and  as  to  Ita  value  while 
located  In  the  rooming  house  at  the  time  of 
the  alleged  conversion.  The  testimony  of  her 
witnesses  was  confined  to  the  value  of  the 
property  for  tiie  purposes  used.  The  general 
rule  for  the  measure  of  damages  for  the  de- 
struction or  conversion  of  personalty  Is  the 
market  value  of  the  property  at  the  time  and 
place  of  the  conversion.  If  It  has  such  value. 
Prettyman  v.  O.  II.  &  N.  Co.,  13  Or.  341,  10 
Pac.  034;  Her  v.  Baker,  82  Mich.  226,  46  N. 
W.  337;  Luse  v.  Jones,  39  N.  J.  Law,  707; 
Sutherland  on  Damages  (3d  Ed.)  1 1109.  But 
if  the  property  has  no  market  value  at  the 
time  and  place  of  conversion,  either  because 
of  its  limited  production,  or  because  It 
Is  of  such  a  nature  that  there  can  be  no 
general  demand  for  it,  and  It  is  more  par- 
ticularly valuable  to  the  owner  than  any  one 
else,  then  it  may  be  estimated  with  reference 
to  its  value  to  him.  Sutherland  on  Damages, 
{  117;  Her  v.  Baker,  supra.  Before  resort 
may  be  had  to  such  method  of  establishing 
value,  it  must  be  affirmatively  shown  that 
there  Is  no  market  value:  The  property  Id 
controversy  is  shown  to  be  only  ordinary 
household  goods,  as  serviceaUe  in  private ' 
housekeeping  as  In  public  rooming  houses. 
Moreover,  plaintllTs  lease  was  terminated  by 
the  re-entry  of  the  lessor,  because  of  her  de- 
fault In  payment  of  rent,  so  that  she  was  not 
entitled  to  the  continued  nse  of  the  property 
in  connection  with  the  building,  nor  Is  it 
shown  that  she  was  about  to,  or  did,  engage 
in  the  same  business  at  another  location ;  but, 
the  property  being  subject  to  liens  for  debts 
then  overdue,  which  plaintiff  was  not  able 
to  pay,  it  was  liable  to  be  sold  under  foreclos- 
ure of  those  liens.  The  true  measure  of  dam- 
ages was  therefore  the  sale  price  of  the  goods. 
If  the  lessor  irregularly  foreclosed  his  Hen 
for  rent,  then  he  must  account  to  the  general 
owner  and  other  prior  special  owners  for  the 
fair  market  value  of  the  property,  and  It  was 
error  to  permit  proof  of  a  value  for  a  partlcn- 
lar  use  In  a  particular  building. 

Plaintiff  was  asked  what  was  the  value  of 
this  furniture  and  equipment  In  this  house 
at  that  time  for  rooming  purposes,  on  the 
18th  day  of  September.  Over  defendants'  ob- 
jections she  was  permitted  to  answer  aa  fol- 
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lows:  "Why,  for  rooming  bouse  purposes  H 
Is  wortb  fl,500.  The  day  she  took  It,  I  had 
a  lady  to  take  It  for  $1,000  cash,  but  she 
[defendant  C.  M.  Elwert]  would  not  transfer 
the  lease."  Defendants  promptly  moved  to 
strike  out  the  latter  part  of  the  answer  re- 
ferring to  the  offer,  on  the  ground  that  It  was 
Incompetent,  not  responsive  to  the  question, 
and  not  proper  evidence  of  value.  .The  mo- 
tion was  denied.  This  was  error.  Assuming, 
without  deciding,  that  an  unconditional,  bona 
fide  offer  to  purchase  would  be  competent  evi- 
dence of  value,  yet  this  was  not  such  an  offer. 
It  was  burdened  with  the  evident  condition 
that  the  purchaser  was  willing  to  give  the 
amount  stated,  provided  stae  also  received  an 
assignment  of  the  lease,  and  was  permitted 
to  make  continued  use  of  the  property  In  the 
building  where  previously  it  had  been  nsed» 
by  plaintiff.  This  is  not  evidence  of  a  mar- 
ket value,  but  of  value  for  a  particular  use. 
The  fact  that  the  Elwerts  refused  to  consent 
to  a  transfer  of  the  lease  cannot  alter  the 
case,  for  they  were  not  bound  to  do  that  upon 
plaintiff's  request,  but,  on  the  contrary,  might 
refuse  without  reason.  The  erroneous  ad- 
mission of  this  testimony  was  not  cured  by 
giving  an  instruction  to  the  effect  that  the 
market  value  of  this  property  was  not  its 
value  for  rooming  house  purposes,  where  it 
was  located,  but  that  the  jury  must  take  Into 
consideration  all  the  circumstances  surround- 
ing the  prc^rty,  the  reasonable  purpose  for 
which  it  mlt^t  be  used,  and  its  condition, 
and  f^om  all  these  say  what  is  the  market 
value  of  the  property.  Error  in  admitting 
evidence  may  be  cured  by  directing  the  Jury 
to  disregard  it,  bnt  the  instruction  must  make 
clear  the  evidence  referred  to;  and  a  gen- 
eral statement  to  the  Jnry  that  a  certain 
kind  of  testimony  Is  not  to  be  considered  will 
not  be  sufficient.  State  v.  Aiken,  41  Or.  2&4, 
6&  Pac,  683 ;  Kohne  v.  White,  12  Wash.  199, 
40  Pac.  794 ;  Tucker  v.  Hamlin,  60  Tex.  171 ; 
Henkle  v.  McClure,  32  Ohio  St  202. 

The  court  instructed  the  Jury  to  the  effect 
that,  if  the  defendants  forcibly,  and  against 
plaintiff's  will,  took  possession  of  the  prop- 
erty under  their  claim  of  Hen,  then  they 
■waived  their  lien,  and  they  cannot  offset  it. 
In  this  cose,  against  plaintiff's  claim  for  the 
value  of  the  property.  The  general  rule  for 
the  measure  of  damages,  In  an  action  by  a 
mortgagor  against  a  mortgagee  for  a  con- 
version of  mortgaged  property,  Is  stated  by 
Mr.  Chief  Justice  Beau  in  Springer  v.  Jen- 
kins. 47  Or.  502.  S05,  84  Pac.  479,  to  be  the 
difference  between  the  value  of  the  prop- 
erty at  the  time  of  the  conversion  and  the 
amount  of  the  mortgaged  debt,  and  this  rule 
18  supported  by  an  abundance  of  authority. 
A  itaore  general  statement  of  the  rule  may 
be  found  in  an  extended  note  at  page  392 
<7th  Ed.)  of  Sedgwick  on  Meas.  of  Dam.,  in 
part  as  follows:  "Where  the  defendant  has 
such  a  Hen  on  the  property  or  other  equi- 
tiable  interest  in  it,  as  security  for  a  debt, 
as  woDld  have  rlgfatfaUy  entitled  him  to  ef- 


ELWBKT.  907 

feet  a  sale  of  It  in  case  of  the  debtor's  de- 
fault, the  measure  (of  damages)  Is  the  resid- 
uary value  of  the  chattel  after  deducting  the 
amount  of  the  debt  Indeed,  wherever  the 
defendant,  although  In  the  wrong  in  assum- 
ing or  retaining  possession  which  rightfully 
belongs  to  the  plaintiff,  has  yet  a  legal  or 
equitable  interest  tn  the  chattel,  the  action 
is  now  treated  oa  equitable  principles,  and 
the  recovery  limited  to  the  actual  net 
amount  of  plaintiff's  claim."  Among  other 
cases  cited  in  the  note,  In  support  of  the 
rule,  is  that  of  Johnson  v.  Stear,  15  C.  B. 
<N.  S.)  830,  where  the  majority  of  the  court 
held  that  the  wrongful  acts  of  a  pawnee  did 
not  annihilate  the  contract  between  the  par- 
ties, nor  his  Interest  In  the  contract,  and 
he  had  a  right  to  have  his  debt  recouped  in 
the  assessment  of  the  damages.  The  giving 
of  the  instruction  was  erroneous.  It  Is  con- 
tended, however,  by  plaintiff's  counsel  that 
It  was  not  prejudicial  to  defendants,  because 
the  Hen  of  rent  due  was  not  specifically 
pleaded  In  mitigation  of  damages,  but  as  a 
general  defense,  and  therefore  not  available. 
Springer  v.  Jenkins,  supra.  Is  relied  upon  as 
an  authority  for  this  contention.  It  is  there 
stated  that  new  matter,  in  mitigation  of 
damag<is,  is  not  a  general  defense,  or  bar  to 
the  action,  but  is  a  plea  in  confession  and 
avoidance,  and  must  be  so  pleaded  to  be 
available.  It  was  assumed,  however,  with- 
out discussion,  that,  in  an  action  by  a  mort- 
gagor against  a  mortgagee  for  conversion  of 
the  chattels  mortgaged,  the  amount  of  the 
recovery  is  the  full  value  of  the  properly, 
and  that,  if  reduced  by  the  amount  due  on 
the  mortgage,  it  was  by  way  of  mitigation. 
We  do  not  consider  that  to  be  the  law;  and, 
as  the  decision  In  that  case  was  put  upon 
another  ground,  we  are  free  to  consider  it 
as  an  open  question.  The  term  "mitigation 
of  damages"  Is  properly  applied  only  to  ac- 
tions where  the  damages  are  not  capable  of 
exact  pecuniary  measurement;  that  is,  where 
the  amount  is,  to  a  certain  extent,  within 
the  control  of  the  Jury,  and  Is  used  In  con- 
tradistinction to  the  term  "aggravation  of 
damages."  Where  the  amount  of  damages 
depends  upon  the  effect  of  the  injury  on  the 
feelings,  then  the  circumstances  of  the  in- 
Jury  and  the  position  In  life  of  the  parties  ' 
have  a  bearing  on  the  amount  which  should 
be  awarded  as  compensation.  So  in  the  case 
of  an  injury  to  liberty,  to  family  relations 
and  social  standing,  and  where  exemplary 
damages  are  to  be  given,  such  circumstances 
have  a  great  bearing  on  the  defendant's  mal* 
ice.  Where  matter  in  aggravation  of  dam- 
ages is  proper,  then  matter  In  mitigation 
may  be  shown.  But  "These  terms,  •  •  •  " 
says  Mr.  Sedgwick,  In  the  eighth  edition  of 
his  work  on  Damages,  vol.  1,  S  51,  "are  prop- 
erly applied  only  where  evidence  Is  pre- 
sented to  the  Jury  for  the  purpose  of  affect- 
ing Its  estimate  of  damages  In  this  class  of 
cases";  and  he  treats  It  as  a  matter  of  evi- 
dence only.  id.  I  ^  Now,  In  th*  case  in 
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hand,  the  amoDQt  of  damages  Is  supposed  to 
be  capable  In  law  of  exact  pecuniar;  meas- 
nremenL  The  rule  stated  In  Springer  v. 
Jenkins  for  the  measure  of  damages,  In  cas- 
es lOf  this  character,  Is  the  difference  be- 
tween the  value  of  tbe  property  at  the  time 
of  the  conversion  and  the  amount  of  the 
mortgage  debt  The  mere  statement  of  tbe 
rule  shows  tbat  tbe  allowance  of  tbe  amount 
of  the  mortgage  Is  of  the  substance  of  the 
rule,  and  not  by  way  of  mitigation;  that  the 
recovery  is  the  value  of  plaintiff's  rigbt  in 
the  thing,  the  residuary  value  of  tbe  chattel 
after  deducting  the  amount  of  the  debt  In 
Farrar  v.  Paine.  173  Mass.  58,  53  N.  146, 
It  was  held  tbat  tbe  defendants'  claim  is  not 
recoupment  properly  so  called;  that  the 
plaintiff  stands  upon  her  title;  that  de- 
fendants have  an  Interest  in  the  property  to 
the  extent  of  the  sum  due  tbem,  for  which 
tbe  property  was  held  as  security,  and  as 
against  them  the  plaintiff,  to  that  extent,  Is 
not  entitled  to  compensation.  The  plea  of 
the  matter  constituting  the  Hen,  and  the 
amount  due  thereon,  to  that  extent,  contro- 
verts tbe  averment  of  plaintiff's  title,  and 
Is  a  plea  In  bar  pro  tanto. 

Other  errors  are  assigned;  but  as  they 
will  not  probably  recur  upon  ft  new  trial, 
they  will  not  be  considered. 

For  the  errors  noted  and  considered,  the 
Judgment  Is  reversed,  and  tbe  cause  remand- 
ed for  a  new  trlaL 

KING,  J.  I  dissent  from  the  views  an- 
nounced, so  far  as  tbey  bold  that  the  amount 
of  tbe  lien  may  be  shown  without  pleading 
it  as  a  partial  defense.  It  Is  manifest  tbat 
tbe  matter  pleaded  In  this  case  was  Intend- 
ed as  a  complete  defense.  In  Webb  v.  Nick- 
erson,  11  Or.  382,  385,  4  Pac.  1126,  Mr.  Jus- 
tice Thayer,  speaking  for  tbe  court,  soys; 
"At  common  law  every  plea  must  go  to  tbe 
whole  cause  of  action  and  be  an  entire  an- 
swer thereto  on  tbe  record.  This  was  a 
fundamental  principle,  and  it  prevails  under 
the  Code,  except  that  matter  may  be  set 
up  by  way  of  answer  which  constitutes  only 
a  partial  defense,  but  in  the  latter  case  it 
must  be  pleaded  as  a  partial  defense,  and 
not  assume  to  answer  tbe  entire  cause  of 
action.  BMtzsImmons  v.  Fire  Insurance  Co., 
18  Wis.  246  [80  Am.  Dea  761]."  It  can  make 
no  difference  whether  you  call  It  "a  pleu 
in  pro  tanto,"  a  partial  defense,  or  a  defense 
in  mitigation  of  damages,  tbe  effect  is  the 
same.  Nor  do  I  agree  with  the  statement 
to  tbe  effect  that  the  word  "mitigation"  Is 
only  proper  In  tbe  class  of  cases  enumerated 
in  tbe  majority  opinion.  This  expression  ap- 
pears to  be  in  common  xise  in  the  class  of 
cases  under  consideration.  It  Is  so  employ- 
ed in  13  Cyc.  68,  69,  and  In  some  of  the  au- 
thorities there  cited;  also  In  United  States 
V.  Ordway  (C.  C.)  30  Fed.  30,  32,  In  wblch 
Mr.  Justice  Deady  bad  under  consideration 


this  character  of  defense,  where  be  held 
such  plea  necessary,  and  In  Morrison  r. 
Crawford,  7  Or.  472,  476,  as  well  as  In 
Springer  v.  Jenkins,  tbe  case  criticised.  I 
regard  the  effect  of  the  conclusion  reached 
by  tbe  majority  on  this  point  as  Inharmoni- 
ous with  section  73,  B.  &  C.  Comp.,  and  In 
conflict  with  tbe  rule  enunciated  on  the  sub- 
ject in  the  case  from  which  the  above  ex- 
cerpt Is  taken,  and  amounts  to  tbe  overrul- 
ing on  this  point  of  Case  Thresh.  M.  Co.  t. 
Campbell,  14  Or.  460,  46d,  13  Pac.  324.  and 
Springer  v.  Jenkins,  47  Or.  502,  84  Pac.  479. 
See,  also,  Bergman  v.  Inman,  43  Or.  456,  464, 
72  Pac.  1086,  73  Pac.  341,  99  Am.  St  Rep. 
771,  where  this  court  cites  with  approval 
Pomeroy's  Code  Rem.  (3d  Ed.),  holding  soch 
plea  necessary. 

It  win  not  do  to  say  that  the  case  of 
Springer  v.  Jenkins  was  determined  upon 
another  feature,  for  It  appears  to  be  the 
second  point  considered,  and  one  of  the  two 
principal  questions  there  before  the  court 
but.  In  view  of  the  possibility  of  a  new  trial, 
another  matter  was  also  passed  upon.  If  It 
may  be  held  to  be  dicta,  which  I  do  not  con- 
cede, which  point  determined  is  entitled  to 
that  classification?  I  think  clearly  tbat  the 
declarations  upon  the  subject  here  Involved 
cannot  be  classed  as  dicta,  for,  as  said  by 
the  United  States  Supreme  Court  in  Fla. 
Cent.  Ry.  Co.  v.  Schutte,  103  U.  S.  118,  143, 
26  Ia  Bd.  327,  In  referring  to  a  point  decid- 
ed by  the  Florida  Supreme  Court:  "Tbe 
point  was  directly  made  by  tbe  pleadings, 
and  as  directly  passed  on  by  the  court  Al- 
though the  bill, in  the  case  was  finally  dis- 
missed because  it  was  not  proved  that  any 
of  the  state  bonds  had  been  sold,  the  deci- 
sion was  in  no  Just  sense  dictum.  It  can- 
not be  said  that  a  case  Is  not  authority  on 
one  point  because,  although  that  point  was 
properly  presented  and  decided  in  the  r^u- 
lar  course  of  the  consideration  of  the  cause, 
something  else  was  found  In  the  end  which 
disposed  of  the  whole  matter.  Here  tbe 
precise  question  was  properly  presented, 
fully  argued  and  elaborately  considered  in 
the  opinion.  Tbe  decision  on  this  question 
was  as  much  a  part  of  the  judgment  of  the 
court  as  was  that  on  any  other  of  the  sev- 
eral matters  on  which  the  case  as  a  whole 
depended."  See,  also,  Kirby  v.  Boyette.  118 
N.  O.  244,  254,  24  S.  E.  18;  Buebner  t.  C, 
M.  &  N.  W.  Ry.  Co..  60  Wis.  264,  19  N.  W. 
S6;  Kane  v.  McCown,  Mo.  181, 189;  Ocean 
Beach  Ass'n  t.  Brlnley,  84  N.  J.  Bq.  438. 

(18  wyo.  a») 

MILLER  T.  CHICAGO,  B.  ft  Q.  B.  CO. 
(Supreme  Conrt  of  Wyoming.    Jan.  8,  1910.) 

RAIUOAnS  (S  411*)— INTOBT  TO  ANIUAU  OK 

OB   Neab  Tback— RSQUiBSuxnn   as  to 

Fences. 

Laws  1907,  p.  136,  c.  84,  §S  1,  2,  making 
railroads  liable  for  animals  killed  by  them  on 
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to  onfeDced  track  outside  of  an  Incorporated 
etty  or  villas«,  do  .not  reqaire  the  fenciog  of 
station  ground!  outnide  of  inoorporated  cities 
and  THlnfes,  where  public  conTenlence  requires 
the  mme  to  remain  open. 

[Ed.  Note. — For  other  esses,  see  Railroads, 
Cent  Dig.  i  1430;  Dec  Dig.  {  411.*] 

Error  to  District  Court,  lAramle  Oounty; 
Boderick  N.  Matson,  Judge. 

Action  itj  Henry  Miller  against  the  Ctaica- 
go,  Burlington  &  Qulncj  Railroad  ComiMiny. 
Defendant  had  Jndffnittit,  and  plaintiff  br(iiga 
arror.  'Affirmed. 

Clyde  M.  Watts,  for  plaintiff  In  error. 
Burfce  &  Clark,  for  defendant  In  error. 

BEARD.  J.  Tbe  plaintiff  In  error  brougbt 
tbla  action  against  tbe  defendant  In  error, 
In  Justice's  court  of  Ijaramle  coanty,  to  re- 
cover the  ralae  of  two  bead  ot  cattle.  Judg- 
ment was  rendered  In  that  court  in  faTor 
of  plaintiff  and  against  defendant,  and  de- 
fendant appealed  to  tbe  district  court,  where 
Judgment  was  tenHmA  In  favor  ct  defend- 
ant, and  plaintiff  brings  error. 

The  plaintiff  alleged  in  bis  peUtion  tbat  the 
cattle  were  killed  by  an  eDgine  on  deftadanf  s 
road,  and  that  the  place  when  the  cattle 
went  upon  the  traCk  was  not  within  the  limits 
ct  any  Incorporated  city  or  town,  hnt  was  at  a 
point  where  the  defendant  had  failed  to  fence 
Its  track  as  required  try  law.  No  negligence 
Ja  charged  other  than  the  failure  to  fence. 
Tbe  defendant  answered,  admitting  tbat  tbe 
place  at  which  the  animals  went  upon  the 
railroad  was  not  within  any  Incorporated 
city  or  town,  but  alleged  that,  "at  tbe  point 
where  the  said  cattle  were  struck  by  the 
oigine  of  this  defendant,  this  defendant 
maintained  station  grounds  upon  wblcb  were  ; 
located  a  station  and  section  bouse,  switch- 
ing track,  and  cattle  yards,  and  that  It  was 
necessary  for  public  ccmvenience  and  neces- 
sary for  .the  proper  operation  of  its  railroad 
In  attempting  to  carry  on  baslnns  with  due 
regard  and  care  for  tbe  safety  of  employes, 
that  tbe  trade  be  left  nnfenced  at  that  point; 
and  tbat  it  was  further  necessary  that  the 
public  have  access  to  tbe  station  grounds; 
and  that  the  locality  where  these  cattle 
were  struck  Is  one  where  the  proper  con- 
duct of  the  business,  considering  both  the 
public  convenience  and  tbe  operation  of  Its 
railroad  with  regard  to  tbe  safety  of  em- 
ployes, requires  tbat  it  be  left  nnfenced.  It 
being  a  point  where  freight  Is  loaded  and 
unloaded  frequently,  and  where  passengers 
are  admitted  to  Its  cars,  and  where  switch- 
ing is  frequently  done."  Hie  plaintiff  de- 
murred to  this  defenw,  which  demurrer  was 
sustained  by  tbe  Justice,  and,  on  tbe  evi- 
dence produced,  he  rendered  Judgment  In  fa- 
vor of  plaintiff.  On  appeal,  the  demurrer 
was  submitted  to  the  district  court  and  was 
overruled,  and,  the  plaintiff  electing  to  stand 
on  his  demurrer,  Judgment  was  rendered  In 
favor  of  defendant.    The  foregoing  state- 


ment; we  tbiak»  snfllclantly  presents  the  Is- 
sue. 

It  Is  at  least  doubtful  If  the  answer,  strict- 
ly construed,  presents  any  defense,  as  It  con- 
tains no  allegation  tbat  the  place  where  the 
cattle  went  upon  the  track  was  within  the 
station  grounds;  the  allegation  being  that 
the  place  where  they  were  "struck"  was  so 
situated.  Bat  as  both  counsel  have  argued 
the  case  on  tbe  theory  that  tbe  cattle  were 
struck  at  the  same  place  at  which  they  went 
upon  the  track  we  will  so  consider  it. 

Our  statute,  chapter  84,  p.  130,  Bess.  Laws 
1907,  i  1.  provides  that  "all  railway  corpora- 
tions, owning  or  operating  a  Hue  of  railway 
within  the  state,  shall  construct,  maintain 
and  keep  In  repair  on  each  side  of  the  track 
thereof,  a  auffidoit  fence,  so  connected  with 
suitable  cattle  guards  at  all  puUIc  road 
crossings  as  to  prevent  stock  tnm  getting 
on  the  railroad  track  of  said  corporation, 
*  *  *  provided,  that  railway  corporatloiu 
shall  not  be  required  to  construct  and  main- 
tain a  fence  within  tbe  boundaries  of  any  in- 
corporated city  or  town."  Section  2  of  the 
act  provides  that  "any  corporation  operating 
a  railway  and  failing  to  fence  tbe  same  and 
to  construct  and  maintain  suitable  cattle 
goards  as  required  by  section  1  hereof,  shall 
be  liable  to  the  owner  or  owners  of  any  live 
stock  killed  or  injured  by  reason  of  Its  fail- 
ure to  construct  or  keep  in  repair  such  teace 
or  cattle  guard  in  the  manner  provided  In 
this  ac^"  etc. 

The  <ui1y  question  presented  for  consider^ 
atlon  Is  whether  railroad  companies  are 
required,  by  tbe  act  quoted,  to  fence  tbelr 
station  grounds  where  the  same  are  situated 
outside  of  the  boundaries  of  any  Incorporat- 
ed tltj  or  town.  Many  of  the  states  have 
enacted  statutes  requiring  railroad  compa- 
nies to  fence  their  "track"  or  "road,"  and 
making  them  liable  for  stock  killed  or  in- 
jured by  reason  of  a  failure  to  fence,  without 
other  allegation  or  proof  of  n^llgence  than 
such  failure.  Some  of  these  statutes  con- 
tain no  exceptions  whatever;  while  others 
except  from  the  <veratlon  of  thn  statute  the 
territory  within  cities,  towns,  villages,  or 
when  the  land  has  been  platted  Into  lots, 
etc;  and  the  question  has  frequently  come 
before  the  courts  as  to  whether  under  such 
statutes  there  Is  an  Implied  exception  of 
depot  or  staUon  grounds,  not  mentioned  in 
the  statute^  but  necessary  for  tbe  conven- 
ience of  the  public  to  be  left  nnfenced;  and 
tbe  decisions  have  been  quite  uniform  to 
the  effect  that  such  station  grounds  are  not 
required  to  be  fenced.  Under  a  atatute  mak- 
ing the  company  liable  if  It  failed  to  fmce 
"Its  road."  It  was  held  that  It  did  not  apply 
to  or  include  depot  grounds.  Davis  t.  Bur- 
lington &  M.  R.  R.  R.  Ca,  26  Iowa,  549. 

A  statute  of  Illinois  required  railroad  com- 
panies to  fence  thdr  "road"  except  at  tbe 
crossings  of  public  roads  and  highways,  and 
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within  such  portions  of  cities  and  Incorpo- 
rated towns  and  Tillages  as  are  or  may  here- 
after be  laid  out  and  platted  Into  lots  and 
blocks.  It  was  held  that  the  statute  by  Its 
terms  did  hot  Include  stations,  and  that  It 
was  not  Intended  to  apply  to  public  stations 
CT  depot  grounds,  although  such  stations  or 
depot  grounds  were  not  situated  within  a 
city,  town,  or  Tillage,  tor  the  reason  that  the 
convenience  of  the  public  requires  stations 
and  depot  grounds  to  be  open.  0.,  B.  &  Q. 
R.  R.  Co.  T.  Hans,  111  III.  114;  T.,  St  U  & 
K.  C.  R.  R.  Co.  T.  Franklin,  169  IIL  99,  42 
N.  E.  319.  The  Nebraska  statute  requires 
the  railroad  to  be  fenced,  except  at  the 
crossings  of  public  highways  and  within  the 
limits  of  towns,  cities,  and  villages;  and  it 
haa  been  held  In  that  state  that  depot  or 
station  grounds  or  yards  outside  of  cities, 
towns,  or  villages  were  not  required  to  be 
fenced.  O.,  B.  &  Q.  Ry.  Co.  v.  Sevcek,  72  Neb. 
79S,  101  X.  W.  981,  on  rehearing  72  Neb. 
Y99,  110  N.  W.  639;  Burnham  v.  0.,  B.  &  Q. 
R.  Co.,  83  Neb.  183, 119  N.  W.  235.  For  other 
cases  construing  statutes  similar  In  effect  to 
the  one  under  consideration,  see  I.  &  (3.  N. 
R.  R.  Co.  V.  Cocke,  84  Tex.  ICl ;  C,  C.  &  F. 
Ry.  Co.  v.  Ogg,  8  Tex.  Civ.  App.  285,  28  S, 
W.  347;  Bechdolt  v.  G.  R.  &  I.  Ry.  Co.,  U3 
Ind.  348.  16  N.  E.  686;  C.  H.  &  I.  R.  R.  v. 
Jones,  111  Ind.  259,  12  N.  E.  113;  McGrath 
V.  D.,  M.  &  M.  R.  R.  Co.,  57  Mlcn.  555,  24 
N.  W.  854;  Schneeklotb  r.  C.  &  W.  M.  R. 
R.  Co.,  108  Mich.  1,  65  N.  W.  663;  Greeley 
T.  St  P.,  M.  &  M.  Ry.  Co.,  33  Minn.  188. 
22  N.  W.  179,  63  Am.  Rep.  16;  Kobe  v.  N. 
P.  R.  R.  Co.,  36  Minn.  518,  32  N.  W.  783; 
Swearlngen  v.  M.,  E.  &  T.  R,  R.  Co.,  64 
Mo.  73;  Wllmot  v.  O.  R.  ft  N.  Co.,  48  Or. 
494,  87  Pac.  528,  120  Am.  St.  Rep.  840,  7 
U  R.  A.  (N.  S.)  202,  and  note. 

The  primary  purpose  of  the  statute  evi- 
dently Is  the  protection  of  stock  running  at 
large  upon  the  open  range  over  which  the 
lines  of  railroads  pa»B,  and  where  stock  Is 
liable  to  go  upon  Uie  track  and  be  killed  or 
Injured  by  trains  passing  over  the  road,  and 
where  it  would  be  difficult,  If  not  impossi- 
ble, for  the  owner  of  such  stock  to  prove 
negligence  In  the  operation  of  such  trains. 
As  stated  by  Wright,  J.,  In  the  Davis  Case, 
26  Iowa,  549,  supra,  '^he  Legislature  had 
Id  mind,  beyond  question,  these  lines  as  they 
were  constructed  over  our  prairies,  knowing 
that  cattle  were  free  commoners,  and  to  pro- 
tect stock  running  at  large  so  generally 
In  the  agricultural  districts  of  the  state. 
•  •  •  The  thought,  however,  was  the 
fencing  of  the  track  or  road,  and  not  the 
d^tot  grounds.  The  language  Is  'its  road,* 
and  we  do  not  believe  that  this  includes  de- 
pot grounds."  It  must  also  be  remembered 
that  our  statute  was  not  macted  until  1907, 
long  after  similar  statutes  had  been  In  force 
In  other  states,  and  had  been  construed  by 
the  courts  of  last  resort  in  those  states. 


It  would,  we  think,  be  a  reflection  upon  the 
Intelligence  of  the  Legislature  to  presume 
that  it  was  Ignorant  of  the  judicial  con- 
struction placed  upon  such  statutes  In  other 
states,  where  such  construction  has  been  so 
nearly  uniform.  Had  a  different  construction 
been  Intended,  It  would,  no  dotd>t,  hvn  i>een 
expressed  in  the  act 

We  are  of  the  opinion  that  the  statute  was 
not  intended  to  require  the  fencing  of  sta- 
tion grounds  outside  of  Incorporated  citlei 
and  towns,  where  public  convenience  re- 
quires the  same  to  remain  open.  There  was 
no  error  In  overruling  the  demurrer,  and  the 
Judgment  of  the  district  court  ii  affirmed. 

Affirmed. 

POTTER.  O.  J.,  and  aOQTT,  J.,  concur. 


CM  Utah,  60E) 

STATE  V.  BLAKa 
(Sopreme  Court  of  Utah.    Nov.  29,  1900l) 

1.  CONSPIBACT  (8  32*)— <^IM1NAL  CONSPIRA- 

OY— Defra-ddino  OF  Beal  Pbopsbtt. 

Under  Comp.  Laws  1907,  8  4166,  pnnisfa- 
iag  two  or  more  persons  who  conspire  to  de- 
fraud another  of  any  property  by  means  whldk 
aic  criminal,  or  which,  if  executed,  would 
amomit  to  a  cheat  or  to  obtaining  money  or 
property  by  false  pretenses,  conspiring  togeth- 
er to  cheat  another  of  real  property  by  any 
means  which,  if  executed,  would  amount  to  a 
cheat  would  be  a  criminal  conspiracy;  that  the 
conspiracy  related  to  realty  being  immateriaL 

[Ed.  Note.— For  other  cases,  see  Oonspiiacy. 
Cent  Dig.  8  58;  Dec.  Dig.  J  32.*] 

2.  CoNSPiOAOT  (J  25*)— Cbqiiitai,  CoKBPnu.- 
CT— Naiuee  op  Acts. 

To  constitute  a  criminal  conspiracy,  it  is 
not  necessary  that  the  acts  agreed  to  be  d<ne 
would  be  crimiaal  If  done,  if  they  would 
amount  to  a  civil  wrong. 

[Ed.  Note.— For  other  cases,  see  Conspliacj. 
Cent  Dig.  I  86:  Dee.  Dig.  |  25.*] 

3.  Chtminal  Law  (88  419,  420*)— EvroENCz— 
Heabsat. 

In  a  prosecution  for  conspiracy  wheteby 
another  waa  induced  by  false  repreaentattaas 
to  purchase  worthless  mining  stock,  a  letter  to 
the  purchaser  from  an  officer  of  the  mining  com- 
pany stating  that  the  stodt  was  practically 
worthless,  written  in  reply  to  a  letter  from  the 
purchaser  inquiring  aa  to  the  financial  condi- 
tion of  the  company,  was  Inadmissible  as  hear- 
say; the  alleged  eonapiratora  not  being  con- 
nected therewith,  or  knowing  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  973;  Dec  Dig.  S§  410,  420.*] 

4.  Ceiuinal  Law  (§  1189*)— Appeal— Haru- 
LESS  Erbob  —  AniiissiON  or  Evidenct  — 

I*BEJtrDICIAL  EJFFECT. 

The  admission  of  the  letter  was  prejadlclal, 
there  being  no  other  evidence  showing  the  valna 
of  the  stock  or  that  the  representations  made 
were  false. 

[Ed.  Note.~-For  other  cases,  see  Crtmlnal 
Law.  Cent  Dig.  |  3187:  Dee.  Dig.  |  n69.»l 

5.  Cbiminal  Law  (|  442*)— Cbimiwal  Coir- 

8P1RACT  —  ADUISSION  OP  BVIDKMCE  —  LTT- 
TEBS. 

In  a  prosecution  for  criminal  conspiracy 
for  inducing  the  purcbnse  of  worthless  miniag 
stock  by  faiae  representations  contained  In  let- 
ters to  the  pansaser,  stating  that  tike  stock 
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waa  valuable,  and  nrging  him  to  buy  It  for  re- 
tale.  Nidi  letten  were  not  admissible  hi  evi- 
dence, where  it  waa  not  shown  that  ther  were 
written  with  the  knowledge,  or  by  procaremeot, 
of  the  conspirators. 

[Bd.-  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  1 1027 ;  Dec.  Dig.  S  442.*] 

6.  Cbimikal  Law  (S  442*)  —  Orimikal  Ex- 
aponbibiuit— sutficicnct  0»  ejvidsnok. 

In  a  proaecatlon  for  criminal  coDsplniCT  by 
Indadng  the  purchase  of  miaiog  stock  by  false 
r^resentations,  contained  in  lettMs  written  to 
the  imrcbaser,  evidence  held  not  to  show  ttiat 
the  letters  were  written  with  the  Imowledge  or 
procurement  of  the  alleged  consplratots. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  f  1027 ;  Dec.  Dig.  |  442.*] 

7.  CONSPIBACT  (S  43*>-CBniIIfAI.  OONBPIBA- 
OT— PBOSBOUnoNft— Pboof. 

In  a  prosecutiOB  for  criminal  conspiracy 
by  Inducing  the  purchase  of  worthless  inlning 
stock  by  false  representatlona  as  to  Its  value, 
proof  of  the  faisi^  of  the  representations  waa 
essential  to  a  conviction. 

[S)d.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  1  90 ;  Dec.  Dig.  {  43.*] 

Appeal  from  IMBtrlct  Oonrt,  Fonrth  Dla- 
trlct;  J.  B.  Booth,  Judge. 

B«iry  H.  Blake  was  coDTicteA  of  criminal 
conspiracy,  and  be  appeals.  Rerersed  and 
remanded. 

J,  W.  N.  Whltecotton  and  J.  A.  Wilson,  for 
appelant  A.  B.  Barnes.  Atty.  Gen.,  for  the 
SUtb 

STRAUP,  0.  J.  The  defendant  was 
charged  with  and  convicted  of  criminal  con- 
spiracy. In  the  inforqiation  it  is  alleged  that 
tbe  defendant  and  William  A.  Brlttain  con- 
spired togetjier  to  defraud  and  cheat  B.  A. 
Horn  of  real  estate  of  the  value  of  fl,500, 
and  to  obtain  it  by  false  pretenses,  by  falsely 
and  fraudulently  representing  to  Horn  that 
6,250  shares  of  the  capital  stoc^  of  the  Gall- 
ber  Mining  &  Milling  Company  were  of  the 
value  6t  $1,500,  thereby  Inducing  and  per- 
saadloc  Horn  to  convey  the  real  property  to 
Blake  in  exchange  for  the  stock,  which  was 
worthless.  To  this  Information  the  defend- 
ant filed  a  general  demurrer,  whidi  was  over- 
roled. 

The  evidence  on  the  part  of  the  state 
Bbows  that  on  the  20th  day  of  November, 
1908,  W.  L.  Johnston,  at  San  Francisco,  Cal., 
wrote  to  Horn  at  Independence,  Utah,  to  the 
effect  that  Blake,  who  lived  at  Ft  Duchesne, 
Ctah,  had  something  like  6,000  shares  of 
stock  of  the  Oallher  Mining  Company,  whose 
property  was  located  In  the  state  of  Wash- 
ington, and  that  the  property  was  good; 
tbat  he  tried  to  get  Blake  to  place  a  price 
upon  the  stock,  but  that  Blake  had  failed  to 
do  80.  Horn  was  thereupon  requested  to  see 
Blake  and  purchase  the  stock  from  him  for 
a  price  under  50  ceuts  a  share,  and  that 
Johnston  would  give  Horn  50  cents  a  share 
for  It,  and  that  Horn  could  keep  whatever 
jjroflt  was  made  In  the  transaction.  Horn 
was  urged  to  act  proaaitUy  In  the  matter  as 


Blake  did  not  know  the  real  value  of  the 
stock.    He  wrote  him,  "If  you  can  possibly 
do  BO,  ■  see  him  at  once.    Do  not  give  blm 
time  to  find  out  anything  about  it;  In  other 
words,  take  him  upon  snap  Jndgment"  A 
few  days  after  the  receipt  of  this  letter, 
Horn  called  on  Blake,  and  said  to  him  that 
he  (Horn)  had  some  mlnlog  stock  that  he 
wonld  like  to  sell  him.    Blake  replied  that 
be  was  not  buying  any  stock,  and  that  be 
would  rather  sell  the  little  that  he  had.  In 
response  to  questions  asked  him  by  Horn, 
Blake  said  that  he  had  stock  of  the  Galiher 
Mining  Company,  that  the  company  had  21 
patented  claims,  a  SO-ton  mill,  and  every- 
thing paid  for  from  ores  taken  out ;  that  no 
dtrldoidfl  bad  been  paid,  and  for  Uiat  rea- 
son he  could  not  afford  to  keep  the  stock  and 
wanted  to  sdl  1^  and  that  he  would  take  30 
cents  a  share  for  tt   He  farther  told  him 
that  the  ore  ran  very  high  In  ct^per,  and 
that  the  property  waa  within  six  miles  of 
a  railroad.   Horn  told  him  that  he  did  not 
h&rB  any  money  to  put  In  mining  stodcs,  but 
Oiat  he  bad  some  real  estate  near  Theodore 
which  he  might  trade  for  the  stock.  A  day 
or  two  after  that,  Blake  saw  the  real  estat^ 
and,  through  negotlatlcms  had  between  tbem. 
Horn  conv^ed  the  real  estate  to  Blake  In 
exduDge  for  the  6,260  shares  nf  stodc.  On 
December  4th,  Johnston  wrote  another  letter 
to  Horn  In  response  to  a  letter  which  Horn 
had  written  to  him,  stating  that  he  expected 
to  leare  for  Portland  to  close  a  deal  which 
would  net  him  $7,000,  but  that  he  might  not 
get  the  cash  for  80  or  60  days,  and  ^pressed 
a  hope  that  Horn  had  secured  the  stock,  and 
if  he  was  obliged  to  hold  It  he  would  pay  him 
"interest  on  the  same."   On  December  14th, 
Johnston  again  wrote  Horn  notifying  him 
that  he  had  purchased  all  the  stock  he  was 
able  to  pay  for  at  the  rate  of  47  cento  per 
share,  and  that  It  was  impossible  for  him  to 
handle  any  more  of  the  stock  Just  then,  but 
that  he  would  do  so  a  little  later  on;  that 
the  stock  was  good  and  the  price  advancing, 
and  If  he  had  the  means  he  wotild  purchase 
all  the  stock  at  the  price  quoted  in  the  for- 
mer letters.   Horn  then  wrote  to  the  mining 
company  at  Cle  Elum,  Wash.,  Inquiring  about 
the  financial  condition  of  the  company,  and 
the  value  of  the  stock.    On  the  20tb  day  of 
January  the  secretary  of  the  company  wrote 
Horn  to  the  effect  that  the  company  was  In 
bad  shape  financially,  and  that  he  was  sorry 
that  any  one  had  misrepresented  conditions 
in  order  to  sell  the  stock ;  that  the  indebted- 
ness of  the  company  was  in  the  neighborhood 
of  $16,000;  that  the  capacity  of  the  6-Btamp 
mill  was  about  15  tons  dally;  that  when 
copper  was  worth  24  or  25  cents  a  pound 
some  profit  was  made  In  the  operation,  but 
that  no  profit  was  to  be  made  at  the  then 
price  of  copper  with  the  mill  situated  as  It 
was  2o  miles  from  transportation ;  that  there 
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was  very  little  money  received  by  the  com- 
pany daring  the  last  two  years,  and  that 
a  few  of  them  had  been  carrying  things  along 
In  the  hope  that  aome  torn  ml^^t  be  made  to 
get  «iotigh  money  to  put  the  mine  upon  a 
paying  basis ;  thsrt  those  most  Intimate  with 
the  property  bad  every  faith  In  Its  becom- 
ing a  large  producer,  but  they  were  men  of 
limited  means  and  could  not  afford  to  longw 
put  up  any  more  money ;  that  the  assesa- 
ment  work,  which  amounted  to  f 2,600  a  year, 
had  been  done  up  to  date,  but  the  labor  bad 
only  been  partially  paid  for;  that  the  com- 
pany was  owing  other  debts  and  obligations 
and  that  the  property  was  then  In  the  hands 
of  a  receiver;  and  that,  under  the  circum- 
stances, the  stock  had  no  value.  He,  how- 
ever, expressed  the  usual  optimistic  miner's 
hope  that  some  plan  might  yet  be  perfected 
whereby  the  indebtedness  could  be  cleared 
up,  a  forced  sale  prevented*  the  rights  of  the 
stockholders  preserved,  and  "the  valuable 
property"  of  the  company  saved.  All  of 
these  letters  were  admitted  In  evidence  over 
the  objections  of  the  defendant 

Another  witness,  testifying  on  behalf  of 
the  state,  testified  that,  prior  to  the  writing 
of  the  letter  from  Johnston  to  Horn,  the  wit- 
ness had  sold  to  Brlttaln  a  typewriter  which 
the  witness  had  owned  and  used  about  three 
years,  and  that  there  was  a  peculiarity  In 
the  type  of  the  letter  "h"  (out  of  line),  and 
that  the  letter  "h"  appearing  In  the  letter 
written  by  Johnston  to  Horn  had  the  same 
peculiarity.  He,  however,  further  testified 
that  there  were  a  great  many  Remington 
machines  and  that  the  same  peculiarity 
might  exist  in  other  machines.  Another  wit- 
ness testified  that  the  paper  upon  which  the 
letter  from  Johnston  to  Horn  was  written 
was  "Colorado  Bond"  paper,  bandied  and 
sold  by  Carter,  Rice  &  Carpenter  Paper  Com- 
pany of  Denver,  and  that  the  witness  had 
the  exclusive  sale  of  that  paper  at  Vernal, 
Utah ;  but  he  did  not  know  whether  that 
Idnd  of  paper  was  In  the  market  or  vras  sold 
at  San  Francisco,  or  at  Salt  Lake  City,  or 
elsewhere.  Still  another  witness  testified 
that  some  time  In  November,  1908,  Brlttaln 
said  to  him  that  he  wanted  to  sell  a  ranch 
which  Horn  had  owned,  and  which  he  bad 
acquired  on  a  loan  made  on  the  property,  and 
that  "he  had  got  the  best  of  the  bargain  In 
some  way."  The  defendant  testified  that  he 
had  no  knowledge  of  the  letters  written  by 
Johnston  to  Horn,  and  did  not  know  that 
such  letters  had  been  written,  until  he  saw 
them  at  the  preliminary  examination.  He 
admitted  exchanging  the  stock  for  the  real 
property,  but  denied  the  representations 
made  by  him  as  testified  to  by  Horn.  He 
further  testified  that  he  had  no  conversation 
and  no  transaction  with  Brlttaln  In  respect 
of  the  negotiations  or  the  trade.  Brlttaln 
testified  In  behalf  of  the  defendant  that  he 
did  not  write  the  letters  from  Johnston  to 
Horn,  and  that  he  bad  no  knowledge  of  radti 


letters  until  they  were  produced  in  court; 
and  that  the  letters  were  not  written  on  his 
typewriter,  and  that  he  had  no  conversation 
with  Blake,  and  no  transaction  with  him 
relating  to  the  trade.  W.  h.  Johnston  also 
testified  in  behalf  of  the  defendant  that  he 
had  resided  in  California  for  a  period  of 
about  12  years,  that  be  had  never  redded  In 
Utah,  that  be  did  not  know  either  Brlttaln 
or  Blake,  and  that  they  were  strangers  to 
him ;  that  In  1007  he  had  sold  abont  15,000 
shares  of  stock  of  the  Gallher  Mining  Com- 
pany, and  that  when  he  wrote  the  letter  to 
Horn  he  had  a  deal  In  view  to  sell  a  block 
of  such  stock  to  a  Mr.  O'Brien  for  60  cents 
a  share ;  that  he  thereupon  wrote  to  the  com- 
pany at  Washington  seeking  information  as 
to  the  names  of  the  persons  who  were  stock- 
holders of  the  company,  and  was  Informed 
that  some  of  the  stock  was  held  by  persona 
residing  In  Utah,  and  that  Blake  bad  some 
of  the  stock ;  that  he  had  written  to  Blake 
asking  him  to  place  a  price  upon  the  stock 
and  that  Blake  did  not  do  so;  that  through 
a  Mr.  Murphy  he  learned  of  Mr.  Horn,  who 
was  acquainted  with  Blake,  and  thereupon 
he  wrote  Horn  the  letter  hereinbefore  re- 
ferred to;  that  he  dictated  the  letter  to  a 
stenographer  at  San  Francisco  and  mailed 
and  sent  it  from  there  to  Horn,  and  that 
neither  Blake  nor  Brlttaln  had  anything  to 
do  with  writing  the  letter  or  any  of  the  let- 
ters written  by  him  to  Horn.  The  foregoing 
Is  the  substance  of  all  the  testimony  In  the 
case. 

It  is  claimed  by  the  defendant  that  the 
court  erred  in  overruling  the  demurrer.  Tbe 
statute  (Comp.  I,aws  1907.  |  4156).  so  far  as 
applicable,  defining  criminal  conspiracy,  is 
as  follows:  "If  two  or  more  persons  con- 
spire ♦  ♦  *  4.  To  cheat  and  defraud  any 
person  of  any  property  by  any  means  which 
are  in  themselves  criminal,  or  by  any  means 
which,  if  executed,  would  amount  to  a  cheat, 
or  to  obtaining  money  or  property  by  false 
pretenses,"  etc.,  they  are  punishable,  eta 
It  is  urged  that  no  public  offense  Is  stated 
in  the  information,  for  the  reason  that  real 
property,  under  the  act  In  question.  Is  no 
more  subject  to  the  offense,  either  of  cheat- 
ing or  of  obtaining  property  by  false  pre* 
tenses,  than  of  larceny.  Of  course  It  Is 
clear  that  real  estate  Is  Incapable  of  lar- 
cenous asportation.  And  It  has  been  held 
that  an  information  which  charged  tbe  crime 
of  obtaining  real  property  by  false  pretenses 
stated  no  public  offense  ander  a  statute 
which  rendered  a  person  panlshable  who.  by 
false  or  fraudulent  representations,  obtained 
from  another  "any  money,  goods,  property, 
or  other  thing  of  value."  People  t.  Cum- 
mlugs,  114  Cal.  437,  46  Pac.  284.  It  was 
there  held  that  the  same  reasons  applied 
against  making  real  estate  the  subject  of  a 
criminal  charge  of  depriving  Its  owner  of  It 
by  cheating,  as  applies  against  making  land 
the  subject  of  larceny,  Fiun  sacb  holdlnc  tt 


Digitized  by  Google 


Utab) 


STATS  T. 


'.  BLAKE. 


913 


l8  ai^ed  tbat,  since  real  estate  cannot  be 
made  the  subject  of  a  criminal  charge  of 
obtaining  it  by  false  pretenses,  it  likewise  is 
not  criminal  if  two  or  more  conq)lre  to  ob- 
taln  It  hj  Bucb  means.    The  express  lan- 
gnage  of  the  statute  defining  criminal  con- 
spiracy makes  it  a  crime  Dot  only  to  con- 
spire to  cheat  and  defraud  any  peraon  of  any 
property  by  means  which  are  in  themselveft 
criminal,  but  also  "by  any  means  which,  if 
executed,  would  amount  to  a  cheat,  or  to  ob- 
talning  money  or  property  by  fiilse  pre- 
tenses."  If,  now,  the  Information  sufficiently 
charged  that  the  defendant  and  Brlttaln  con- 
spired together  to  cheat  and  defraud  another 
of  any  property  by  any  means  which,  if  ae> 
cated,  would  amount  to  a  cheat  or  of  obtain- 
ing property  by  false  pretenses,  a  public  of- 
fense was  stated.   That  the  object  of  the 
conspiracy  related  to  real  property  can  make 
no  dUference.  In  the  case  of  People  t.  Blch- 
ards,  1  Hlcb.  216,  61  Am.  Dec  76,  it  was 
held  that  "the  crime  of  c(M»piracy  does  not 
depoid  upon  the  kind  of  property  which  It 
was  the  object  of  the  conspiracy  to  obtain; 
and  an  Indictment  for  conspiracy  to  cheat 
an  Individual  out  of  lands  lies.   •   •  • 
The  Intended  fraud  or  cheat  gives  charac* 
ter  to  the  transaction,  and  not  the  nature 
of  the  property."  To  the  same  effect  is  the 
case  of  State  t.  Bradley,  48  Coun.  885.  We 
think  the  statate  Is  also  to  that  ^ect.  The 
gist  of  It  Is,  a  conspiracy  to  cheat  and  de- 
fraud a  person  of  any  property  <1)  by  means 
whidi  are  In  themstives  criminal,  (2)  by 
means  amounting  to  a  c-hoAt,  (8)  by  means 
amonntlDC  to  obtaining  property  by  false  pre- 
tensea.   A  c<n»piracy  to  cheat  and  defraud 
one  of  any  property  by  any  such  means  Is 
doiounced  by  the  statute  as  a  criminal  con- 
spiracy, regardless  of  the  character  of  the 
property  which  was  the  object  of  the  con- 
spiracy. Nor  was  It  essential  that  the  means 
Miployed  should  In  themselves  be  criminal. 
It  la  generally  recognized  that  "It  is  not  nec- 
essary, in  order  to  constitute  a  conspiracy, 
tbat  the  acts  agreed  to  be  done  should  be  acts 
'Which,  if  dme,  would  be  criminal.    It  Is 
enough  If  the  acts  agreed  to  be  done  altbough 
not  criminal  are  wrongful;  that  Is,  amount 
to  a  dvll  wrong."  2  Bishop's  Crlmlnsl  Lav 
(7th  Ed.)  I  178.  We  Oiihk  the  demurrer  was 
properly  overruled. 

Another  assignment  relates  to  the  admls- 
■lon  in  evidence  of  the  lettws  flrom  Johnston 
to  iHom,  and  the  letter  from  the  seer^ry 
of  the  mining  company  to  Horn.  The  let* 
ter  from  the  secretary  waa  clearly  hearsay 
and  inadmissible.  There  Is  no  evidence  what- 
ever to  connect  the  defendant,  or  his  co-con- 
iQiirator.  with  the  letter,  or  to  show  that  It 
was  written  with  ttielr  knowledge  or  by  their 
procurement  Bom,  at  his  own  Instance, 
and  on  his  own  volition,  wrote  to  tiie  com* 
pany  inquiring  of  the  value  ot  the  stot^  and 
the  cmdltlon  of  the  company.  The  secretary 
ot  Uie  company  wrote  him  giving  him  Oie 
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infonnatlou.  The  admission  In  evidence  of 
the  letter  was  of  course  prejudicial.  With- 
out the  contents  of  that  letter  there  was  no 
evidence  tending  to  show  the  financial  con- 
dition of  the  company  or  the  character  or 
value  of  Its  property,  or  the  value  of  the 
stock,  or  that  the  representations  made  by 
Blake  to  Horn  were  false. 

We  are  also  of  the  opinion  that  the  letters 
from  Johnston  to  Horn  were  likewise  ioad- 
mlsslble.  It  Is  not  alleged,  nor  Is  It  claimed, 
that  Johnston  was  In  any  manner  a  party  to 
the  alleged  conspiracy,  or  that  he  had  any 
connection  therewith.  The  claim  made  by 
the  state  is  that  these  letters  were  not  writ- 
ten by  Johnston,  but  by  either  Blake  or  Brit- 
tain.  We  think  the  evidence  was  not  suffi- 
cient to  connect  either  of  them  with  auy  of 
the  letters,  or  to  show  that  either  of  them 
wrote  the  letters,,  or  that  they  were  written 
with  their  knowledge,  or  at  their  Instance,  or 
by  their  procurement  The  only  testimony 
relied  upon  by  the  state  In  that  r^^d  is 
that  the  letter  from  Johnston  to  Horn  was 
written  on  Colorado  Bond  typewriting  paper ; 
that  Brlttaln  had  written  letten  on  similar 
paper;  that  that  kind  of  paper  was  sold  in 
the  market  at  Vernal ;  that  the  letter  "h" 
conteined  In  the  typewritten  letter  had  a 
peculiarity  similar  to  the  type  of  the  letter 
"h"  on  the  Bemlngton  machine  owned  by 
Brittain,  Though  It  may  be  said  these  cir- 
cumstances were  suspicious,  yet  the  wit- 
nesses who  testified  to  them  also  testified 
that  there  might  he  other  Remington  ma- 
chines whldt  bad  the  same  peculiarity,  and 
that  they  did  not  know  whether  the  same 
kind  of  paper  was  not  ahw  sold  In  the  mar- 
ket at  San  Francisco,  and  other  places. 
From  what  was  shown  the  Inference  Is  not 
logical  that  such  paper  was  only  sold  In  the 
town  of  Vemal,  or  in  that  vidnlty.  White 
it  was  not  essential  to  show  Blake's  or  Brit- 
tain's  authorship  of  the  letters,  or  their  con* 
nectlon  therewith,  or  that  tb^  had  Induced 
or  iffocured  them  to  be  written,  by  any  di- 
rect evidence  yet  it  wa«  essential  to  show 
some  fact  or  drcomstance  whldi  r^sed  a 
logical  infermce  as  to  the  existenoe  of  the 
facts  in  Issue  and  which  were  sought  to  be 
proved.  The  drcomstances  shown,  though  of 
a  Buspldous  character,  yet  wwe  not  sufllclent 
to  raise  such  a  logical  Inferwce^  especlaUy 
In  ttw  fiice  of  the  positive  and  unlmpeaChed 
testimony  of  Johnston  that  tbe  letters  were 
written  by  blm  wholly  Independenfly  ot 
either  Blake  or  Brittain  and  not  at  the  solic- 
itation or  reouest  of  either  of  than.  With- 
out tbe  letters  in  evidence,  especially  the 
letto-  written  by  the  secretory  of  the  com- 
pany to  Horn,  there  Is  no  evidence  in  the 
record  tending  to  prove  the  essential  auc- 
tions of  the  information  with  respect  to  the 
falsity  of  the  representations  of  Blake  as  to 
tiie  financial  condition  of  the  company  or  the 
character  and  valne  of  its  prc^wrty,  w  tlie 
value  of  the  stodc. 
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For  these  reasoDB  the  judgment  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded tor  a  uev  trlaL 

FOICK  and  McOABTT,  JJ^  concnx; 

06  Utab,  4fiE}  ' 

liANCINO  T.  SMITH  et  al. 
(Supreme  Court  of  Utah.    Nov.  3,  1909.  On 
Application  for  Rehearing.    Jan.  4,  1910.) 

1.  CONTINUAKCB  (J  51»)  —  SECOND  GONTINU- 
AMCB— DiSCBETIOn  OF  COOBT. 

Under  Comp.  Laws  li)07,  i  3133.  Mthor- 
iziug  a  continuance  for  the  absence  of  evidence 
only  on  affidavit  showing  the  materiality  of  the 
absent  evidence,  and  the  use  of  diligence  to  pro- 
cure it,  there  is  do  abuse  of  discretion  in  re- 
fusing a  seoond  continuance  on  the  mere  oral 
statement  of  an  attorney,  who  was  in  the  office 
with  defendants'  attorneys,  but  not  as  attorney 
of  record  in  the  case,  that  the  same  groonds, 
which  waa  the  absence  of  one  of  defendants  who 
was  the  principal  witness,  exist  as  existed  when 
the  former  continuance  waa  granted,  and  that 
it  is  impossible  for  such  witness  to  be  present. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
CenL  Dig.  H  69.  79,  85,  87,  88;  Dec.  Dig.  J 
51.*  J 

Z  ASVtJkL  AND  BRBOB  (g  9G6*)— REVIEW— DlS- 
CBBTION  OP  COUBT  —  ROLINOS  OK  MOTION 
FOB  CoNTINUaNCB. 

The  denial  of  a  motitm  for  -a  continuance 

for  the  ahsence  of  evidence  will  not  be  diatnrlwd 

on  appeal,  in  the  absence  of  an  abuse  of  the 

courts  discretion. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  G  3837;  Dec.  Dig.  §  9<J6-*J 

3.  Appbai.  and  Ebbob  (I  977*)— RBviEw—Dia- 

CBBTION    or  CoUBT— RnUNOS    ON  MOTION 

FOR  New  Tbial. 

In  the  absence  of  an  abuse  of  discretion, 
the  denial  of  a  motion  for  a  new  trial  will  not 
be  disturbed  on  review. 

CEd.  Note.— For  other  cases,  see  Appeal  and 
Rnor,  Cent.  Dig.  SS  3360-3807;  Dec.  Dig.  | 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  John  Landno  against  Bert  L. 
Smith  and  another.  FlaintlfC  had  Judgment 
against  defendant  Smith,  from  wblcli,  and 
an  order  denying  a  motion  for  a  new  trial, 
he  appeals.  Afflrmed. 

Dlcl£8(Hi,  Ellis,  EUla  &  Sctaulder,  for  appel- 
lant Odwaidi,  Smith  &  Ptlce^  for  roapondr 
ent. 

FBICK,  J.  The  complaint  In  this  action 
waa  filed  in  August,  1907,  and  the  answer 
thereto  in  September  following.  On  the  3d 
day  of  February,  1908,  the  case  being  regu- 
larly on  the  trial  calendar,  it  was  set  to  be 
tried  on  April  2,  1908.  On  the  31st  day  of 
March,  by  consent  of  the  attyneys  for  both 
parties,  the  trial  was  postponed  to  April  10. 
190S.  At  aald  time,  when  the  case  waa  again 
reached  in  its  order,  the  attorneys  for  the  de- 
fendants filed  a  motion,  supported  by  an  affi- 
davit, to  continue  the  case.  The  affidavit, 
which  was  made  by  one  of  the  attorneys,  In 
substance  contained  the  following  statement 
of  facts:  That  the  defendant  Bert  L.  Smith 


lived  In  the  state  of  Nevada,  and  that  he 
knew  nothing  concerning  the  facta  Involved 
in  tiie  ease ;  that  the  other  defendant,  Feter 
Porter,  ever  since  the  case  was  first  set  down 
for  trial  has  been  and  now  Is  in  Kansas  City. 
Mo.,  on  Impor^t  business;  that  for  the 
three  mouths  immediately  preceding  said  10th 
day  of  April  aald  Porter  had  been  expected 
to  come  home  to  Salt  Lake  City,  but  was  un- 
expectedly detained  In  said  Kansas  City,  and 
that  If  It-had  been  known  to  affiant  that  aald 
Porter  would  not  come  borne  at  or  before  the 
date  the  case  was  set  down  for  trial  bis  depo- 
sition would  have  been  taken;  that  afS&Dt 
was  unable  to  state  with  any  degree  of  accu- 
racy the  facts  to  which  said  Porter  wonld 
testify,  because  the  attorney  making  the  af- 
fidavit did  not  have  the  case  In  charge,  and 
waa  not  conversant  with  the  facts  nor  with 
what  the  witness  knew  concerning  them ; 
that  the  case  was  particularly  in  charge  of 
his  partner,  who  at  the  time,  as  affiant  was 
Informed  and  alleged,  was  In  California  with 
bla  sick  child ;  that  affiant  was  Informed  and 
believed  that  the  defendants  had  a  meritori- 
ous defense  to  the  action;  that  they  could 
not  safely  proceed  to  trial  at  that  time,  and 
that  if  they  were  compelled  to  proceed  to 
trial  "gross  Injustice  would  be  done."  Upon 
BUbstantlally  the  foregoing  facts  counsd  ask- 
ed that  the  case  be  continued  "until  some  fu- 
ture date,"  when  said  Porter  could  be  in  at- 
tendance or  his  d^osltion  conld  be  taken. 
Upon  the  showing  aforesaid,  the  court  post- 
poned the  trial  to  the  16th  day  of  April  fol- 
lowing. On  said  day,  when  the  case  was 
again  called  for  trial  In  Its  order,  Mr.  Buckle, 
who  was  In  the  office  with  defendants*  attor- 
neys, but  not  an  attorney  of  record  In  the 
case,  renewed  the  former  motion  to  continue 
the  case.  In  this  connection  Mr.  Buckle  said: 
"I  will  state  that  the  same  gronnds  esAat  to- 
day as  existed  at  that  time  [when  the  orig- 
inal motion  and  affidavit  were  filed],  and  that 
we  have  telegraphed  Mr.  Porter  at  Kansas 
City,  MlBBourt,  and  he  answers  that  It  Is  ab- 
solutely Impossible  for  him  to  be  here,  and 
we  ask  for  a  continuance  upon  the  grounds 
as  stated  In  the  affidavit  of  last  week,  and 
the  further  ground  that  it  Is  impossible  for 
the  dftfeadant  Porter,  who  Is  the  principal 
witness,  to  be  here."  Plaintiff's  counsel  re- 
sisted the  motion,  and  the  court  said:  "Of 
course  the  court  cannot  tell  anything  from 
that  There  should  be  a  propec  affidavit  fil- 
ed. A  mere  statement  of  that  kind  is  not 
ground  for  a  continuance.  The  motion  for  a 
continuance  will  be  denied."  When  this  rul- 
ing WHS  made  Mr.  Buckle  announced  that  de- 
fendanta'  attorneys  desired  to  withdraw  from 
the  case,  to  which  plalntlfifs  counsel  objected 
"If  the  withdrawal  will  result  in  a  continu- 
ance." The  court  announced  that  he  would 
not  permit  counsel's  withdrawal  to  have  such 
an  eCFect,  and  directed  plaintiff's  attorney  to 
proceed  with  the  trial  of  the  case,  which  waa 
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done  In  the  abience  of  twth  defendants.  Aft- 
er hearing  the  erldence  adduced  by  plaintiff, 
tbe  court  ordered  the  action  dismissed  as 
acainit  the  defendant  Porter,  but  ordered 
Judgment  In  plalntUTs  favor  for  the  amount 
claimed  by  him  against  Bert  U  Smith.  The 
defendant  &nltb.  upon  being  Informed  of  the 
^gment  against  him,  employed  the  counsel 
who  now  appear  for  him,  and  who,  In  pn^r 
time,  aied  a  motl(»t  to  set  aside  the  Judgment 
entered  against  said  Smith  upon  Tarlons 
grounds,  the  principal  one  of  which  is  that 
the  court  erred  in  refusing  to  grant  the  coci- 
tinuance  a^d  tor  on  the  lath  day  of  April, 
1906,  by  the  attorneys  who  then  represented 
aald  Smith.  The  foregoing  motion  was  sup- 
ported by  affidavits,  In  which  all  the  fore- 
going tacts,  among  others,  are  set  forth.  It 
Is  also  made  to  appear  In  support  of  this  mo- 
tion to  set  aside  the  Judgment  that  the  plaln- 
tlfl  herein.  In  September,  1806,  had  commenc- 
ed an  action  cgainst  the  CDuster  Mining  Com- 
pany, a  corporation,  and  the  defendant  Bert 
L.  Smith  to  recover  Judgment  for  the  same 
claim  for  which  Judgment  was  rendered 
against  the  defendant  Smith  in  this  case. 
In  said  action  it  was  shovni  that  the  Clus- 
ter Sflnlng  Oompany  was  the  owner  of  the 
mining  claim  upon  which  plaintiff  i>erform- 
ed  the  labor  for  which  he  was  aeddng  to  re- 
cover payment,  and  that  the  defendant 
Smith  was  the  lessee  of  said  claim;  that 
the  court,  after  hearing  the  evidence  In  that 
case,  sustained  a  motion  for  nonsuit  In  fa- 
vor of  said  mining  company,  whereupon  the 
plaintiff  VDluntarlly  dismissed  the  action 
as  against  the  defendant  Smith.  The  pres- 
ent action  was  commenced  some  time  after 
the  first  action  had  terminated  as  afore- 
said. Evidence  which  was  adduced  by  the 
parties  upon  the  hearing  of  the  former,  as 
well  as  upon  the  hearing  of  the  later  case, 
is  also  made  a  part  of  the  record  on  this  ap- 
peal. The  principal  question,  however.  Is, 
did  the  district  court  err  In  refusing  to  grant 
the  continuance  referred  to,  the  other  mat- 
ters being  merely  Incidental  to  that  question? 

AH  agree  that  error  in  this  case  can  be 
predicated  only  upon  an  abuse  of  discretion 
by  the  court  in  refusing  to  grant  the  contin- 
uance asked  for.  Section  3133,  CJomp.  Laws 
3.907,  so  far  as  material  here,  provides:  "A 
motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  up- 
on affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  that 
due  diligence  has  been  used  to  procure  It; 
•  •  •  and  upon  terms,  the  court  may.  In 
Its  discretion,  upon  good  cause  shown,  post- 
pone a  trial  or  proceeding  upon  other  grounds 
than  absence  of  evidence."  Were  the  provi- 
sions of  this  section  sufficiently  complied  with 
BO  that  in  xevlewliv  the  action  of  the  trial 
conrt  we  can  say  that  the  court  abused  the 
discretion  vested  in  It  with  respect  to  the 
panting  or  refusal  of  a  continuance?  It  will 
t>e  observed  that  no  affidavit  was  filed  In  sup- 
port of  the  second  motion  to  postpone  tfie  trial. 


AU  that  was  b&tore  the  court  was  the  stote- 
m^t  of  an  attorney  who,  at  the  time,  ap- 
I>eared  for  t>oth  of  the  defendants  Smith  and 
Porter,  bat  who,  in  so  far  as  the  record  dls- 
doees,  was  not  an  attorney  of  record  In  the 
case.  The  statonmt,  therefore,  so  far  as  the 
record  shows,  was  not  even  made  by  an  at- 
torney representing  the  parties  and  was  not 
under  oath.  The  former  affidavit  was  made 
by  an  attorney  of  record.  That  affidavit  had, 
however,  spent  its  force,  and  If  It  was  desir- 
ed that  it  do  double  service  it- should.  In  Jus- 
tice to  both  the  plaintiff  and  the  court,  at 
least  have  been  supplemented  by  the  oath  of 
someone  who  knew,  and  stated  that  the  con- 
ditions set  forth  in  the  affidavit  continued  the 
same  as  they  were  therein  represented  to  be 
when  It  was  filed.  If  this  had  been  done  the 
'court  would  at  least  have  had  something 
tangible  before  it  upon  which  it  might  have 
exercised  Its  Judgment  whether  the  diligence 
referred  to  in.  the  statute  had  been  used  or 
not  to  entitle  the  moving  party  to  the  [Kiet- 
ponement  of  the  trial  asked  for.  The  court 
seemed  to  entertain  the  view,  and  we  are  not 
prepared  to  say  that  it  was  wholly  unjusti- 
fied, that  there  was  nothing  before  the  court 
to  pass  upon,  and  hence  the  only  proper  thing 
to  do  was  to  proceed  with  the  trial  of  the 
cose.  While  It  Is  true  that  In  view  of  the 
statute  the  court  had  the  discretionary  power 
to  postpone  the  trial  upon  other  grounds,  yet 
the  record  In  this  case  does  not  present  a 
ease  where  we  can  say  that  the  court  clearly 
abused  its  discretion  in  not  postponing  the 
trial  upon  such  other  grounds.  The  right  and 
power  to  postpone  trials  for  cause,  and  to 
relate  the  business  of  trial  courts  by  the 
courts  themselves  so  as  to  subserve  public 
as  well  as  private  interests,  must,  in  the  na- 
ture of  things,  to  a  very  large  extent  at  least, 
be  left  to  their  sound  discretion.  Taking  this 
record  as  a  sample.  If,  Judging  from  it  alone, 
we  were  called  upon  to  say  whether  in  our 
Judgment  the  court  should  have  granted  a 
postponement  of  the  trial  In  view  of  the  facts 
disclosed,  we  might  be  greatly  Inclined  to  the 
view  that  the  court  should  have  done  so;  yet 
this  is  far  from  saying  that  we  would  be  Jus- 
tifted  In  holding  that  the  trial  court  abused 
the  discretion  vested  in  it  by  law,  and  un- 
less we  can  say  that  It  is  clear  that  it  did, 
then  its  Judgment  and  not  ours  md^t  prevail. 
Where  the  ruling  presented  for  review  mere- 
ly Involves  a  question  whether  the  trial  court 
disregarded  or  failed  to  correctly  Interpret 
some  statute  or  positive  rule  of  law,  we  can 
ordinarily  readily  determine  whether  the- 
court  committed  prejudicial  error  in  the  rul- 
ing complained  of  or  not ;  but  where  the  rul- 
ing is  (me  which  Involves  the  duly  of  the 
trial  court  to  exercise  a  sound  discretion  the 
question  presented  is  different  In  the  lat- 
ter case  we  ought  not  disturb  the  ruling  of 
the  trial  court  unless  we  are  dearly  con- 
vinced that  that  conrt  baa  abused  the  dis- 
cretion with  which  the  law  has  vested  it  In 
view  of  the  entire  record  we  are  not  prepared 
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to  Bay  tbat  the  district  court  abused  Ita  dis- 
cretion In  refusing  to  postpone  the  trial  of 
the  case. 

The  alleged  error  tbat  the  court  erred  In 
not  setting  aside  the  Judgment  for  the  rea- 
sons assigned  must  fall  for  the  same  reasons 
that  the  aBsignment  Just  passed  upon  failed. 
Whether,  In  view  of  all  the  circumstances, 
the  court  should  have  given  the  defendant 
Smith  another  opportunity  to  try  the  case  up- 
on Its  merits  also  inToIved  matters  which 
were  addressed  to  the  sound  discretion  of 
the  trial  court  Whether  plaintiff  should  be 
paid  by  the  Cluster  Mining  Company,  or  by 
Mr.  Smith,  or  by  anyone  else  for  the  work, 
which  no  one  seems  to  dispute  was  done  by 
plaintiff,  was  the  real  question  In  those  cases. 
All  the  evidence  adduced  In  both  cases  at 
both  trials  was  before  the  court.  In  addition 
to  this,  defendants',  as  well  as  plalntUTs,  af- 
fidavits with  respect  to  any  additional  facts 
were  also  before  the  court  .  The  court,  la 
considering  all  the  facts  and  circumstances 
before  it,  arrived  at  the  conclusion  that  the 
Judgment  ought  not  to  be  set  aside,  and  we 
are  not  prepared  to  say  that  any  substantial 
right  of  the  appellant  has  been  invaded  or 
disregarded. 

It  follows .  tbat  the  Judgment  should  be, 
and  It  accordingly  la,  affirmed,  with  costs  to 
rcQKmdenL 

STRAUP.  OL  J.,  and  HcCABTT.  J.,  concur. 

On  Application  for  Rehearing. 

FRICK,  J.  Counsel  for  appellant,  Bert  L. 
Smith,  have  filed  a  petition  for  rehearing. 
They  earnestly  contend  that  the  original  opin- 
ion filed  in  this  case  is  contrary  to  the  decl- 
don  In  the  case  of  Utah  Commercial  Bank  r. 
Trumbo.  17  Utah,  198,  53  Pac.  1033.  In  oth- 
er words,  they  contend  that  the  decision  in 
the  case  at  bar,  in  eCTect,  oveirules  the  for^ 
mer  decision.  If  counsel  are  correct  In  this 
contention,  then  they  are  also  correct  In  their 
statement  that  both  decisions  cannot  stand, 
and  the  former  should,  In  terms,  be  overruled 
or  modified  so  that  the  bar  might  be  advised 
of  the  state  of  the  law  In  this  Jurisdiction  in 
BO  tsv  as  the  same  la  controlled  the  ded- 
Bion  of  this  court  upon  the  question  In  issue. 
At  the  time  we  wrote  the  opinion  In  this  case 
we  did  n&t  think  the  Tmmbo  Case  was  In 
point  because  the  facts  In  tbat  case  and 
those  In  the  case  at  bar,  and  tbe  grounds 
upon  which  the  motions  In  the  two  cases  were 
based,  were  entirely  different  In  the  former 
case  the  defendant  was  In  default  for  want 
of  an  answer.  In  the  case  at  bar  the  prin- 
cipal question  turned  upon  the  refusal  of  the 
trial  court  to  postpone  the  trial  to  some  fu- 
ture time  after  the  case  had  been  at  issue 
for  months,  and  had  been  regularly  set  for 
trial  at  least  twice  before  the  application  to 
continue  was  made,  upon  which  the  alleged 
wror  of  the  trial  court  is  based.    In  the 


Tmmbo  Case  the  defendant  was  not  within 
the  state  of  Utah  when  the  summons  was 
served  upon  him  by  leavtng  a  copy  thereof  at 
his  usual  place  of  residence.  He  never  had 
an  opportunity  to  advise  counsel  who  ap- 
peared tor  him  of  the  facts  coustltutiDc  hla 
defense,  and  they  were  thus  unable  to  file  an 
answer  to  the  cause  of  action  set  forth  in  the 
complaint  The  defendant  in  that  case  was 
in  a  distant  state,  and  not  In  a  place  where 
he  could  be  communicated  with  by  the  ordi- 
nary and  regular  means  of  communication 
until  after  default  bad  been  entered  and 
Judgment  taken  against  him.  It  was  under 
such  circumstances  that  this  court  held  that 
the  trial  court  had  abused  its  discretion  in 
refusing  to  set  aside  the  default  In  that  case. 
In  that  case  there  was  no  lack  of  diligence, 
either  by  the  attorneys,  or  by  the  defendant: 
In  the  case  at  bar  the  trial  court  was  JusU- 
fled  in  holding  that  neither  the  appellant  nor 
his  attorneys,  had  shown  due  diligence,  in 
view  of  the  facts  stated  In  the  opinion.  In 
the  Trumbo  Case  both  the  defeaidant  and  the 
attorneys  who  attempted  to  appear  for  him 
were  helpless,  because  they  were  unable  to 
communicate  with  one  another  so  aB  to  pre- 
pare a  defense.  In  this  case  there  was  ample 
oppoMunlty  to  do  so.  The  case  was  at  Is- 
sue, regularly  set  down  tbr  trial,  and  once 
postponed  bef(»«  the  second  application  tor 
postponement  was  made  and  denied.  The  sec- 
ond denial  was  based  upon  the  ground  that 
defendants'  counsel  had  not  shown  due  dili- 
gence. Under  such  circumstances  we  cannot 
see  any  parallel  between  the  Tmmbo  Case 
and  the  case  at  bar. 

The  application  for  rehearing  Is  therefore 
denied. 

STRAUP,  0.  J.,  and  McCABTY,  J.,  amcar. 

(H  Utah,  tU) 
ROBERTS  et  al.  T.  TUTTLB  et  aL 
(Supreme  Court  of  Utah.  Dec  10;  1000.) 

1.  OosTRACTs  (8  no*)  — CoNSTBUcnoN  — Ik- 
tent  OP  Parties. 

Where  the  parties  to  a  contract  Involvlns 
uncertainty  as  to  its  meaaliv  have  given  It  the 
same  practical  constructloa,  that  constniction 
will  generally  be  adhered  to  by  the  courts  In 
giving  effect  to  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  753;  De&  Dig.  1 170.*] 

2.  YbMDCA  AMD  PCRCnA0BB  (|  77*)  ~>  COK- 

aiBucnon  or  GonrBAor— Auodht  or  Dxraip 

aSD  P&TUSNTS. 

Under  a  contract  of  sale  providing  for  pay- 
ment of  thA  balance  of  the  price  "In  monthly 
installments  of  <20  per  mootb  with  seven  per 
cent  interest,"  tbe  purchaser  is  required  to  pay 
only  $20  per  month  inclusive  of  Interest  and  the 
general  rule  of  partial  payments  applies. 

[Ed.  Note.— For  other  cases,  set  .Vendor  and 
Purchasep,  Dec.  Dig.  {  77.»] 
a  Vendob  and  Purobabeb  (I  ISO*)  —  COK- 

BTBUCTTON  OF  CONTBAOI— "GoOD  AND  MAB- 

KETABLE  Title." 

In  a  contract  tor  the  sale  of  land  made  be- 
tween the  agent  of  the  owner  and  the  purchaser, 
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ttw  word!  nqulrlnff  a  "good  and  maifcetable  ti- 
tle" refer  to  the  record  title,  or  the  chain  of  ti- 
tle as  shown  by  the  public  recoida,  and  not  to 
the  agent's  authority  from  the  owner  to  make 
the  contrAet. 

[Ed,  Note.— For  other  caaei,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  245,  246;  Dec.  Dig. 
f  13a* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  4.  p.  310a] 

4  Pbincipal  and  Agbnt  (j  145*)— Authobi- 

TT  OF  AOENT—RlOHTS  OF  THIRD  PERSONS. 

The  purchasers  of  land  io  making  the  con- 
tract with  the  agent  of  the  owner  may  assume 
that  the  agent  has  the  authority  be  appears  to 
have,  and  need  not  make  investigation  respecting 
such  authority,  especially  where  the  name  of  the 
owner  is  not  disclosed. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  490,  613-S20;  Dec  Dig. 


fi.  Pbtncipai.  ahd  Aokut  m  140,  155*)— Ch- 

ADTnOBIZED  ACTS— LlABmTT  OV  AOINT  TO 

Third  Psbson. 

Where  an  agent  nndertakes  to  act  fOr  a 
principal  without  anthorlty,  or  exceeds  bis  au- 
thority, even  tliough  in  good  faith,  he  is  liable 
to  the  person  with  whom  be  contracts  for  the 
damages  aoatained  because  of  such  want  of  au- 
tfaority.i 

[Bid.  Note.^Por  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  H  fiOS-S66,  574-^;  Dec. 
Dig.  A  149.  155?] 

8.  PBIROIPAI.  AlCD  AOXn  ({  156*)  —  UH AV- 

TBOBizED  Contract  bt  Agent— Liabiutt 

OF  Agent  to  Thibd  Person. 

An  agent  for  the  sale  of  land,  who  placed 
the  purchaser  in  possession  under  a  contract 
which  he  bad  no  aathority  to  make,  Is  liable  to 
the  purchaser  for  the  money  paid  on  the  pur- 
chase price,  with  interest  thereon,  the  value  of 
fmprovements  made  on  the  premises,  the  costs 
and  expenses  incurred  in  defending  ejectment 
against  him,  and  the  loss  of  his  bargain,  which 
Is  the  difference  between  the  contract  price  and 
the  msrket  value  of  the  property  «t  the  time  the 
judfrroent  In  ejectment  was  rendered,  less  the 
value  of  the  improvements  placed  thereon  by  the 
pincbaser. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  674-582;  Dec.  Dig.  I  155.*] 

T.  Principal  and  Agent  (5  155*)  —  Unau- 
thorized Contract  by  Agent— Li abiijtt 
or  Agent  to  Thtrd  Person. 
Where  the  agent  for  the  sale  ot  land  placed 
tlie  purchaser  in  possearion  under  a  contract  he 
was  unautborized  to  make,  and  .afterward  In- 
duced the  purchaser  to  borrow  the  amount  of 
the  deferred  payments,  representing  that  if  such 
amount  be  tendered  the  owner  would  accept  it, 
on  the  refusal  of  the  owner  to  accept  the  amount 
and  eviction  of  the  purchaser,  the  agent  is  lia- 
blerfor  the  reasonable  cost  of  procuring  the  mon- 
ey, but  he  is  not  liable  for  the  amount  of  the 
judgment  on  eviction  awarded  the  owner  for  the 
use  of  tbe  premises. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {§  674-582 ;  Dec.  Dig.  8  155.*] 

Appeal  from  District  Court,  Tblrd  District; 
T.  D.  Lewis,  Judge. 

Action  for  ^breach  of  contract  by  Joseph 
H.  Roberts  and  Hattle  Roberts  against  Wal- 
ter G.  Tuttle,  Sereao  B.  Tuttle,  and  Marcel- 
Ins  B.  Woolley,  doing  business  as  Tuttle 
Bros.  From  a  Judgment  for  plaintiffs  for  a 
part  only  of  tbeir  claim,  they  appeal.  Be- 
T-ersed. 


The  plaintiffs  brought  this  action  against 
tbe  defendants  to  recover  damages  result- 
ing from  an  alleged  breach  of  an  implied 
warranty  of  their  authority  as  agents. 

It  Is  alleged  In  tbe  complaiat:  That  one 
Isabel  L.  Denny,  a  resident  of  Beaver,  Brav- 
er county,  Utah,  was,  and  still  is,  tbe  owner 
of  a  certain  bouse  and  lot  on  Sixth  avenue. 
In  Salt  Lake  City,  Utah.  That  defendants 
were  copartners  doing  business  under  the 
Qrm  name  and  style  of  Tuttle  Bros.,  as  real 
estate  agents  and  brokers.  That  they  pre- 
tfflided  to  act  as  the  duly  authorized  agents 
of  the  owner,  and,  without  disclosing  tbelr 
principal,  falsely  represented  to  plaintiffs 
that  they  had  add  possessed  full  authority 
to  enter  Into  a  contract  for  tbe  sale  of  the 
property,  and  to  put  plaintiffs  into  Immediate 
possession  thereof,  for  the  sum  of  ¥2.f550, 
payments  to  be  made  as  follows:  9iiW  cash 
down,  and  tbe  balance  In  Installments  of 
$20  per  month  wltb  7  per  cenL  Interest;  that 
plaintiffs  agreed  to  said  terms,  and  on  Feb- 
ruary 13.  1906,  paid  defendants  $;100,  and 
thereupon  ^he  plalntlOs  and  tbe  defendants 
made,  executed,  and  delivered  to  each  other 
a  memorandum  In  wrltlns  In  woids  and  flff- 
ures  as  follows; 

"Received  of  J.  H.  Roberts  and  Hattle 
Roberts  $300.00,  the  same  being  a  forfeit 
payment  as  evidence  of  good  faith  on  tbe 
part  of  said  J.  H.  Roberts  and  Hattle  Rot>- 
erts,  made  to  secure  and  apply  on  the  pur- 
chase of  No.  617  6th  St,  Salt  Lake  City, 
and  3x10  rods,  providing  Tuttle  Bros,  fur- 
nish good  title  to  said  property,  for  not  ex- 
ceeding $2,650.00,  twenty-sL-c  hundred  and  fifty 
dollars,  on  the  following  terms  of  payment, 
to  wit:  $300.00  cash  In  hand  paid  and  tbe 
balance  In  monthly  Installments  of  $20.00 
per  month,  with  seven  per  cent.  Interest. 

"The  title  to  said  property  to  be  a  market- 
able one.  and  papers  to  be  made  In  name  of 
J.  H.  and  Hattle  Roberts  and  ready  at  office 
of  Tuttle  Bros,  not  later  than  Feb.  SO,  1U05. 
or  this  payment  to  be  refunded. 
"ISlgned]        TntUe  Bros., 

"Per  C.  B.  Monro. 

"I  hereby  agree  to  carry  out  and  fulfill 
tbe  terms  and  agreements  herein  specified, 
subject  to  conditions  named. 

"[Signed]  J.  H.  Roberts. 

"Hattle  Roberts."' 

(2)  That  defendants  placed  plaintiffs  In 
possession  of  said  premises,  and  that  each 
month  thereafter,  to  and  Including  July 
1906,  plaintiffs  paid  to  defendants  monthly 
installments  of  $20  each,  as  provided  in 
said  contract,  on  or  abont  the  1st  ddy  of 
each  month,  to  the  amount  of  $340  and  all 
of  said  payments  were  accepted  by  defend- 
ants as  payments  upon  tbe  purchase  price 
and  In  compliance  with  tbe  terms  of  the 
contract,  and  that  all  of  said  sums  (aggre- 
gating $G40)  the  def^dauts  still  retain. 

(3)  Tbat  upon  taking  possession,  plaintiffs 
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made  certain  necessary  xwrmanent  Improve- 
mentB  and  repaira  npon  said  premises  to  the 
ralue  of  $2S0,  and  the  necessity  of  mak- 
•ald  ImproTemmts  and  repairs  was  known 
to  defendants. 

r4)  That  In  May,  1806,  plaintiffs,  stlU  fiilae- 
ly  claiming  to  be  the  duly  aatnorlzed  agents 
of  the  said  Isabel  U  Denny,  falsely  repre- 
sented to  plalntlCTs  that,  If  they  would  bor- 
row the  balance  of  the  porchase  price  and 
tender  the  same  to  the  defendants  as  agents, 
Mrs.  Denny  would  accept  the  same,  and  be 
obligated  to  convey  the  property  to  plain- 
tiffs; that  they  borrowed  the  mon^  at  an 
expense  of  $85,  and  tendered  the  balance 
of  the  purchase  price  to'  defendants,  and 
that  defendants,  well  knowing  that  they 
were  without  aothorlty  to  act  for  Mrs.  Den- 
ny, refused  to  accept  the  money  so  tradered. 

0S)  That  m  May,  1906,  Mrs.  Denny  de- 
manded possession  of  the  premises,  and  on 
July  11,  1906,  comnMnced  an  action  In  eject- 
ment and  for  damages  against  plaintiffs. 

(6)  That  plaintiffs  gave  defendants  notice 
of  the  action,  and  demanded  that  ttiey  de- 
fend 0)6  same,  which  they  refused  to  do, 
bat  represented  that  plaintiffs  had  a  valid 
contract  pf  sale,  and  that  defendants  had 
ample  and  valid  authority  to  make  the  same, 
■and  advised  plaintiffs  to  hold  possession  of 
the  property  and  defend  the  action;  tbat 
plaintiffs  did  hold  possession  of  the  prem- 
ises and  employed  attorneys  to  defend 
the  action,  and  incurred  costs  and  expenses 
In  defending  the  same  to  the  amount  of 
$178;  that  a  Judgment  was  rendered  in  fa- 
vor of  Mrs.  Denny  and  against  these  plain- 
tiffs for  the  possession  of  the  premises,  and 
for  $424.90  damages,  and  that  in  accordance 
with  the  Judgment  plalntllEs  vacated  the 
property. 

(7)  That  plaintiffs  attempted,  under  chap- 
ter 7,  Rev.  SL  1896,  to  recover  the  costs  of 
the  improvements  which  they  had  made  up- 
on the  premises,  but  failed. 

(8)  That  plaintiffs  have  lost  and  been  de- 
prived of  the  benefits  of  their  contract  of 
sale,  to  their  damage  In  the  further  sum  of 
¥1,350. 

In  the  answer  it  was  admitted  that  de- 
fendants Walter  Q.  Tuttle  and  Serene  B. 
T.uttle  were,  at  all  times  mentioned  In  the 
complaint,  copartners  doing  business  as  Tut- 
tle Bros.,  but  it  is  denied  that  Marcellus  S. 
Woolley  was  or  is  one  of  the  members  of 
the  firm  of  Tuttle  Bros.  Defendants  also 
admit  In  their  answer  "that  plaintiffs  enter- 
ed into  said  agreement  In  good  faith,  and 
paid  the  said  forfeit  sum  of  $300,  and  fur- 
ther admit  that  thereafter,  until  and  in- 
cluding the  month  of  July,  1906,  the  plain- 
tiffs paid  defendants  $20  on  or  about  the 
Ist  of  every  month  until  the  same  aggregat- 
ed the  sum  of  $340."  It  Is  further  alleged 
In  the  answer  that  at  the  time  plaintiffs 
offered  to  purchase  the  property  "they  well 
knew  that  these  defendants  were  not  the 
owners  of  said  property,  and  were  not  pos- 


sessed with  a  maricetable  title  thereto,  and 
were  not  in  a  position  to  furnish  such  title 
thereto,  and  were  not  in  a  position  to  fur- 
nish such  title  to  the  plalntifEs  unless  the 
owner  of  said  property  should  accept  plain- 
tiffs* said  offer,  and  be  willing  and  able  to 
convey  such  title  to  plaintiffs;  that  with 
such  knowledge,  *  *  .  *  and  knowing  that 
their  offer  mi^t  not  be  accepted  by  said 
owner,  or  that  plaintiff  and  said  owner 
might  not  agree  upon  the  terms  of  sale,  said 
contract,  which  Is  set  out  in  said  complaint, 
•  •  ♦  was  entered  Into;  •  •  •  that 
at  the  time  of  executing  the  said  contract 
It  was  understood  and  agreed  betwera  the 
parties  that  said  contract  or  receipt  was 
simply  a  preliminary  matter,  and  that  when 
the  terms  of  the  sale,  in  case  the  said  owner 
and  said  plaintiffs  should  agree,  should  be 
determined,  they  were  to  be  embodied  in  a 
written  contract  between  said  Denny  and 
the  plaintiffs,  bat  that  said  contract  set  ont 
in  said  complaint  did  not,  and  was  not,  by 
the  parties  intended  to  bind  these  defend- 
ants to  furnish  to  plaintiffs  a  marketable 
title  to  said  proper^;  that  defendants  com- 
ma nlca  ted  said  offer  to  said  owner,  and  She 
agreed  with  these  defendants  to  acc^t  the 
same,  and  authorized  them  to  communicate 
such  acceptance  to  plaintiffs,  which  accept- 
ance was  afterwards  by  these  defendants 
communicated  to  plaintiffs;  that  thraeafter, 
and  before  a  written  contract  for  the  sale 
of  said  property  was  executed  by  said  Denny 
and  said  Roberts,  a  dispute  arose  between 
them  as  to  the  manner  In  which  the  inter- 
est upon  the  deferred  payments  of  said  pur- 
chase price  should  be  paid,  the  plaintiffs,  in 
violation  of  the  plain  terms  of  said  eon- 
tract,  insisting  that  the  $30  per  month  men- 
tioned In  said  contract  should  be  inclusive 
of  intent,  and  the  said  Denny  Inslstlug  that 
the  payments  should  be  $20  per  month  iQ>on 
the  purchase  pric^  and  ttiat  in  addition 
thereto  these  plaintiffs  should  pay  monthly 
the  interest  due  upon  the  deferred  payments; 
that  on  March  1st,  and  before  said  dispute 
arose,  and  before  the  first  installment  was 
due  under  said  contract,  the  plaintiffs  paid 
to  these  defendants  $26  as  the  first  install- 
ment thereof,  but  that  before  the  second  in- 
stallment was  due  these  defendants  notifled 
the  plaintiffs  that  said  Denny  refused  to  sell 
said  property,  or  execute  a  contract  for  the 
sale  of  the  same,  unless  plaintiffs  would 
pay  $20  per  month  upou  the  balance  of  the 
purchase  price,  and  also  the  Interest  month- 
ly, with  the  said  $20  per  month,  which  plain- 
tiffs refused  to  do,  and  by  reason  thereof 
these  defendants  were  unable  to  procure 
from  said  Denny  a  contract  for  the  sale  of 
said  property,  or  a  marketable  title  there- 
to, to  be  conveyed  to  the  plaintiffs,  and  there- 
upon said  contract  became  and  was  termi- 
nated and  at  an  end,  and  these  defendants 
thereupon  offered  to  repay  to  the  plaintiffs 
the  said  sum  of  $300  forfeit  money,  to- 
gether with  the  $ao  which  ttad  been  by  tiie 
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plaintiffs  paid  to  the  defendants;  •  •  • 
that  plaintiffs  refused  to  accept,  and  Insist- 
ed npon  defendants  keeping,  said  sum  of 
$300,  together  with  said  flrst  installment 
of  $20,  and  from  time  to  time,  nntU  the 
monthly  payments  aggregated  the  amount  of 
$340,  plaintiffs  Insisted  npon  paying  the  sum 
of  $20  per  month  to  these  defendants,  re- 
questing defendants  to  accept  the  same,  all 
at  plalntlrfs'  risk."  It  is  furOier  all^d 
that  defendants  have  not  repaid  the  money 
because  they  were  served  with  a  writ  of 
garnishment  in  the  action  brought  hy  Mrs. 
Denny  and  against  plaintiffs,  referred  to  in 
plaintiffs*  complaint.  Defendants  deny  that 
plaintiffs  hare  been  deprived  of  the  beneflts 
of  their  contract  to  their  damage  In  the  sum 
of  $1350,  or  In  any  other  sum,  or  at  all. 

In  support  of  the  allegations  of  their  com- 
plaint the  plaintiffs  Introduced  oral  and  cer- 
tain documentary  evidence.  Joseph  H.  Rob- 
erta, one  of  the  plaintiffs,  testified  that  In 
tiie  early  part  of  February,  1005.  he  entered 
Into  negotiations  with  defendants  Tuttle 
Bros,  for  the  purchase  of  the  property  In 
question,  and  on  February  13,  1005,  the  coa- 
tnxt  or  memorandum  referred  to,  contain- 
ing a  general  statement  of  the  terms  of  the 
sale,  was  executed,  niat  at  the  time  this 
agreement  was  signed  It  was  understood 
that  a  contract  containing  more  fully  the 
terms  and  conditions  of  the  sale  would  there- 
aftw  be  signed  and  executed  by  plaintiffs 
and  the  owner  of  the  property.  Thaf  at  the 
time  the  agreement  referred  to  was  signed, 
the  plaintiffs  knew  that  Tuttle  Bros,  did  not 
own  the  property,  but  did  not  know  who  the 
owner  was.  That  the  name  of  the  owner 
was  not  disclosed  to  plaintiffs  until  they  re- 
celTed  an  abstract  of  title  to  the  property 
about  March  1,  190S.  That  they  took  actoal 
possession  of  the  property  February  15, 1905, 
and  Immediately  thereafter  expended  about 
$200  in  making  necessary  repairs. and  im- 
provementa  thereon.  That  he  had  had  no 
conversation  or  communication  of  any  kind 
with  Mrs.  Denny,  and  that  the  transaction 
was  had  exclusively  with  Tuttle  Bros.  That 
In  May,  1906,  he  received  a  notice  from  Mrs. 
Denny  through  her  attorney  to  vacate  the 
premises;  that  up  to  this  time  be  had  made 
the  monthly  payments  of  $20  each  on  the 
purchase  price  of  the  property,  which  were 
accepted  by  Tuttle  Bros,  without  objection, 
and  receipts  were  given  therefw  as  the  pay- 
ments were  made  (the  receipts  were  intro- 
duced in  evidence).  That  he  was  not  advis- 
ed of  any  dissatisfaction  on  the  part  of  Mrs. 
I>enny  until  he  received  the  notice  to  vacate. 
That  he  handed  the  notice  to  Tuttle  Bros., 
and  they  stated  to  him  that:  "There  Is  noth- 
ing to  It,  nothing  but  a  bluff.  You  keep 
light  along  as  you  have  been  doing  and  ev- 
erything will  come  out  all  right."  That  in 
June,  1908,  Mrs.  Denny  commenced  an  ac- 
tion In  ejectment  In  the  district  court  of 
Salt  Lake  county  agaiwt  plaintiffs  to  re- 
cover posseeslmi  of  the  premises,  and  sum- 


mons was  duly  served  on  them.  That  Tat- 
tle Bros,  refused  to  defend  or  assist  In  the 
defense  of  the  action,  although  requested 
BO  to  do.  That  judgment  In  said  action  was 
rendered  June  30,  1906,  In  favor  of  Mrs. 
Denny  and  against  plaintiffs  for  the  posses- 
sion of  said  premises  and  for  $412.50. dam- 
ages, and  costs.  The  Judgment  roll  in  this 
action  (Denny  t.  Roberts)  was  offered  and 
admitted  In  evidence;  also  the  petition  filed 
on  behalf  of  defendants  in  said  action,  un- 
der sections  2021-2028,  c  7,  Rev.  St  1S9S, 
to  be  allowed  for  their  Improvements  as 
claimants,  and  the  decision  of  the  court  dis- 
missing the  same. 

It  appears  from  the  record  that  soon  after 
the  agreement  or  memorandum  referred  to 
was  signed,  and  the  $300  mentioned  therein 
as  forfeit  money  was  paid  to  TutUe  Bros., 
and  plaintiffs  had  taken  possession  of  the 
property,  a  dispute  arose  between  Mrs.  Den- 
ny and  Tuttle  Bros,  as  to  the  manner  In 
In  which  the  Interest  on  the  deferred  pay- 
ments sbonid  be  paid,  and  a  somewhat  pro- 
tracted correspondence  was  carried  on  be- 
tween them  over  this  matter.  As  much  of 
this  correspondence,  when  considered  in  con- 
nection with  other  correspondence  carried 
on  between  them,  has  a  materia!  bearing  up- 
on and  tends  to  elucidate  the  points  Involv- 
ed, we  shall  copy  somewhat  copiously  from 
it  The  correspondence,  so  far  as  material 
here,  is  as  follows: 

"Beaver,  Utah,  Feb.  0,  1905.  Tuttle  Bros., 
Salt  Lake  City,  Utah — Gentlemen:  I  beg  to 
advise  you  that  I  have  concluded  to  sell  my 
property  for  the  sum  you  named,  viz.  $2,500, 
with  $900  down,  and  I  think  I  should  get 
$900  per  annum,  payable  in  monthly  Install- 
ments of  $26.00.  Kindly  secnre  this  amount 
for  me  If  possible.  I  remain,  Yours  truly, 
Isabel  Denny." 

Tuttle  Bros,  to  Denny:  "Salt  Lake  City. 
Utah,  Feb.  13,  1905.  Dear  Madam:  We 
were  able  to  hold  our  customer  over  until 
to-day,  when  we  closed  the  deal  for  your 
home,  aa  per  terms  and  agreement.  *  •  • 
Before  paying  all  the  money  the  title,  of 
course,  will  have  to  be  examined.  •  ?  • 
After  the  same  Is  examined  we  will  send 
yon  papers  to  execute  with  a  copy  of  same 
for  your  retention.   •   •  • " 

Tuttle  Bros,  to  Denny:  "Salt  Lake  City, 
Utah,  Feb.  23,  1005.  Dear  Madam:  We  In- 
close herewith  contracts  for  the  sale  of  your 
residence  In  duplicate  for  you  to  sign. 
•  •  •  Considerable  over  a  hundred  dol- 
lars has  already  been  expended  In  the  Im- 
provement of  the  property,  by  the  repairs  In 
plumbing,  electric  fixtures,  smoothing  floors, 
fixing  grate,  putting  In  glass,  and  In  deco- 
rating. Mr.  and  Mrs.  Roberts  have  moved 
Into  the  premises.  ♦  ♦  ♦  The  buyers  have 
been  constantiy  at  work  repairing  and  Im- 
proving the  property,  and  It  seems  as  if 
there  was  no  end  to  It  *  •  •  When  the 
water  was  turned  on  a  leak  was  discovered 
In  one  of  the  lead  pipes— that  tore  the  cell- 
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Ing  off  one  of  fbB  rooms.  Sereral  other  such 
casnallUes  have  made  life  a  burden  to  us 
for  some  days  past.  •  •  •  please  sign 
papers  and  return  to  us  by  return  mall." 

Denny  to  Tnttle  Bros.:  'Teb^  30,  1905. 
Gentlemen:  I  am  In  receipt  of  contract  In 
duplicate  providing  for  tbe  sale  ot  my  prop- 
erty. '  Mow  I  liave  no  desire  to  delay  the 
sale  or  be  at  all  disagreeable  in  tbe  matter, 
but  to  me  the  clause  providing  for  tbe  pay- 
ments does  not  seem  perfectly  clear,  espe- 
cially regarding  Interest  I  would  like  to 
have  the  clause  providing  for  the  pigments 
to  read  as  follows,  to  wit:  Three  hundred 
dollars  ($300.(X^  down  upon  the  execution 
and  delivery  of  this  contract,  twenty  (20) 
dollars  on  tbe  13th  day  of  March,  1006,  and 
twenty  (20)  dollars  or  more  and  aUo  interest 
on  tbe  deferred  payments  at  tbe  rate  seven 
(7%)  per  cent  per  annum  on  or  before  the 
13tb  day  of  each  and  every  month  until  the 
total  purchase  money  as  above  set  fortb  is 
paid." 

TntQe  Bros,  to  Denny:  "Salt  Lake  Oity, 
Utah*  Mar.  9,  1905.  Dear  Madam:  Tour 
letter  of  the  26th  ult  taas  at  least  had  the 
effect  of  quieting  tbe  demands  of  Mr.  Bob- 
erts  for  more  improvements,  but  has  In  no 
way  had  any  effect  In  changing  tbe  status 
of  tbe  deal.  Our  understanding  with  you, 
when  here*  was  that  the  payment  ot  920  per 
month  was  inclusive  9t  interest  •  •  • 
Our  conversation  with  yon  over  tbe  tele- 
phcme,  in  which  we  stated  we  could  not  get 
more  than  ?20  a  month  from  tbe  buyer,  was 
to  the  same  effect  and  on  tbe  strength  of  It 
we  entered  into  a  contract  for  Mr.  Roberts 
According  to  tbe  conditions  embodied  in  tbe 
contract  we  sent  yon  In  duplicate  to  sign. 
We  would  have  been  very  glad  to  have 
changed  the  conditions  so  as  to  make  tbe 
payments  $20  and  interest,  but  it  was  too 
late.  •  •  •  We  don't  believe  there  was 
any  misunderBtandlng  between  us.  *  *  * 
The  purchasers  paid  on  the  2d  lust,  their 
first  monthly  Installment  of  $20,  which  we 
have  on  hand  for  you.  Tbey  are  continuing 
their  expenditures  upon  tiie  property,  and 
in  a  short  time  will  make  a  very  comfort- 
able home  of  it  •  •  • " 

Denny  to  TutUe  Bros:  "Beaver,  Utah. 
March  14,  1905.  Gentlemen:  Your  letter  ot 
the  8th  came  dtily  to  hand  and  I  am  some- 
what surprised  that  you  bed  arrived  at  such 
an  unreasonable  conclusion  regarding  the 
payments.  *  *  *  I  am  making  a  great 
sacrifice  in  accepting  $2,650  for  the  place, 
and  must  Insist  on  the  proposition  as  orig- 
inally made  between  us — that  is  for  $20  per 
month  plus  7%  Interest  per  annum  on  the 
deferred  payment  and  beg  to  Inform  that  I 
will  not  execnte  any  contract  whatever  to 
sell  until  this  Is  made  clear  and  definite." 

Tuttle  Bros,  to  Denny:  "March  2o,  1906. 
Dear  Madam:  Aside  from  the  *understand- 
Ing'  or  'misunderstanding'  (whichever  It  Is 
your  pleasure  to  consider)  the  awkward  pre- 
dicament that  confronts  us  Is  what  to  do  in 


the  premises.  Mr.  Boberts  has  expended  In 
the  neighborhood  of  $260  upon  improve- 
ments, is  in  posseuion  ot  tbe  propoty,  and 
refuses  to  change  the  terms  of  the  contract 
as  understood  1^  liiin  when  be  made  bis 
payment.  He  explains  tbe  transactioa  to  ns 
the  same  as  be  did  at  the  time  he  made  bis 
proposition  to  purchase.  At  that  time  he  ex- 
plained tbat  until  be  disposed  of  some  of  his 
otber  real  estate  holdings  it  would  be  Impos- 
sible for  bim,  besides  making  the  Improve- 
mento  on  .  the  property  he  contemplated  to 
make,  mote  than  twentj'  dollar  monthly  pay- 
mraits.  *  •  *  We  know  of  no  way  In 
which  either  yon  or  we  can  be  relieved  of 
this  obligation  to  Mr.  Boberts,  and  we  there- 
fore submit  to  yon  the  above  in  the  hope 
that  it  will  be  rectf  ved  in  tbe  way  It  is  in- 
tended." 

Denny  to  Tuttle  Bros.;  "Beaver,  Utah, 
March  80,  1905.  Qentlanra:  Tours  of  tbe 
25th  to  hand.  *  *  *  I  never  aatttorlsed 
Mr.  Roberts  to  make  any  ImprovouentB  on 
the  place.  I  gave  your  Mr.  Monroe  my  ac- 
quiescence to  e]q»end  $10--hl8  own  estimate— 
to  make  the  necessary  repairs  and  no  more 
I  never  met  Mr.  Roberto  and  as  to  what  this 
undarstaudlng  about  the  place  was  1  do  not 
know.  I  was  doing  business  with  your  firm 
through  Mr.  Munroe,  and  if  yon  have  a  par- 
chaser  In  this  Mr.  Boberts  It  must  be  on  the 
t»ms  agreed  upon  between  ns,  and  Mr.  Bob- 
erts has  no  right  In  or  iq»on  the  place  nntU 
the  matter  is  ocmdnded  on  the  orlglnai  terrnsL 
I  wish  it  distlncOy  understood  that  he  has 
nothing  at  all  to  do  with  me  In  this  matter 
and  I  will  not  recogni»  htm  at  all  to  tbe  deaL 
*  *  *  I  stand  ready  and  willing  to  sign  up 
on  tbe  terms  Srst  agreed  on,  and  will  not  coiip 
slder  your  other  offer  at  all.  If  this  is  not 
suitable  yon  can  considw  the  deal  off  for 
good." 

Tuttie  Bros,  to  Denny:  *^t  Lake  City. 
Utah,  April  6, 1905.  Dear  Madam:  We  have 
conveyed  the  contents  of  your  letter  of  the 
SOth  alt  to  Mr.  J.  H.  Roberts,  and  he  posi- 
tively declines  to  call  tbe  deal  off.  •  •  • 
We  feel  that  by  closing  tbe  deal  you  would 
not  in  any  way  sacrifice  any  toterest  and  we 
feel  ke^y  tbe  position  Mr.  Roberto  is 
In.   •   •  •" 

Denny  to  Tuttle  Bros.:  "Beaver,  Utah, 
April  12,  1905.  Oentlemen :  I  am  In  receipt 
of  yours  dated  the  6th,  wherein  you  state 
that  you  had  conveyed  the  contents-  of  my 
last  letter  to  Mr.  Roberts  and  that  be  posi- 
tively declines  to  call  the  deal  off.  There  la 
no  deal  on  between  Mr.  Roberts  that  I  am 
aware  of  and  therefore  is  none  to  call  off. 
Mr.  Roberts  is  simply  a  trespasser  upon  my 
property,  as  be  did  not  go  there  (If  he  is 
there  now)  with  my  sanction.  And  as  you 
seem  to  be  conv^ng  tbe  contents  of  my  let- 
ters to  him,  just  Convey  the  contents  of  this 
one — to  vacate  the  premises  forthwith.  •  •  ♦ 
Seeing  my  terms  of  sale  are  not  going  to  be 
complied  with,  I  will  now  serve  notice  upon 
you  tbat  the  deal  Is  off  entirely.   •   •  ••■ 
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TatUe  BroaL  to  Denny:  "Salt  Lake  aty, 
Utah,  April  26,  1S06.  Dear  Madam :  It  wiU 
be  Impossible  for  yon  at  thla  time  to  declare 
the  deal  off  for  yonr  6th  street  residence,  as 
It  has  been  sold  to  Hr.  Roberta  authority 
of  yonr  wrlttm  Instnictlons.  A»  Mr.  Roberta 
it  note  fK»8e««ton  of  the  property,  Ktu  ea- 
pended  hundreds  cf  dollar*  upon  it,  and  haa 
kept  aU  hie  contract*,  we  mutt  oondude  thai 
jfou  are  poorly  advOied  at  that  end  of  tha 
lUa.  It  Is  impossible  for  as  to  declare  the 
deal  off  for  the  reasons  before  stated,  and 
we  must  poHtivelv  refuse  to  attempt  such  a 
thinff,  or  order  Ur.  Bolterts  to  vacate  the 
premises."  (Italics  oura) 

The  proposed  contract  between  Mrs.  Denny 
and  Roberts  for  the  sale  of  the  property  in 
question,  and  which  was  prepared  by  Tuttle 
Bros,  and  forwarded  by  them  to  Mrs.  Domy 
for  her  signature,  provided  that  the  terms  of 
payment  should  be  as  follows:   "$300  down 
upon  delivery  of  this  contract;  $20  on  the 
ISth  day  of  March*  1806 ;  $20  or  more  on  or 
before  the  ISth  day  of  each  and  every  month 
thereafter  until  all  Is  paid  Industve  of  inters 
eat  <m  all  deferred  payments  at  the  rate  of 
7%  per  annum."   In  the  case  of  Denny  t. 
Roberts,  hereinbefore  referred  to,  a  writ  of 
garnishment  was  served  upon  Tuttle  Bros., 
and  their  answw  thereto,  whldi  was  admlt> 
ted  In  evidence,  recites  in  part  as  follows: 
**Mr.  Roberts  paid  us  a  deposit  <m  the  place 
of  $300,  and  bas  paid  17  monthly  InstBllmenta 
since  at  $20  each,  $340.   These  sums  were 
credited,  to  Mrs.  Denny  on  our  books,  tar 
whom  we  acted  as  agents  In  the  sale  of  her 
lAace.  •   •  •  After  chargiog  her  account 
vrlth  certain  Itona,  «   •   •   left  us  In  our 
possession  $479.10  paid  by  Mr.  Roberts  on  ac- 
count of  the  above  deal  to  comply  with  cm- 
tract  as  agreed  to  by  Mrs.  Denny,  and  which 
we  hold  for  Mrs.  Denny.  *  *  *  We  under- 
stand a  Judgment  has  been  rendered  against 
Mr.  Roberts  In  this  case,  and  this  judgment 
iB  made  for  the  purpose  of  dispossessing  Mr. 
Roberts  from  his  rightful  posseaslon  of  this 
place."   At  the  dose  of  plaintiffs'  case,  on 
modon  of  defendants  (they  having,  by  per^ 
mlBslou  of  the  court,  resrared  the  right  to 
make  the  motion),  the  court  struck  out  all 
parol  testimony  of  plafntUfo  with  reference 
to  conversations  "to  the  time  or  to  the  pay- 
ments to  be  made,"  and  all  evidence  with  ref- 
■erence  to  the  expenditures  made  by  plain- 
-tiffs  in  repairing  and  Improving  the  property 
whUe  they  were  In  possession,  and  the  ex- 
pensea  and  coats  they  Incurred  in  defending 
tbe  action  In  ejectment  brought  agalmt  them 
by  Mrs.  Denny,  and  the  judgment  of  $412.50 
rendered  against  them  in  said  action,  also  all 
tbe  correspondence  and  the  other  documen- 
tary evidence  hereinbefore  referred  to;  the 
«onrt  holding  that  there  was  *'no  element  of 
^lamage  recoverable  by  plaintiffs  except  the 
amonut  paid  by  them,  together  with  Interest 
trom  the  time  of  paym«it"  The  court  there- 
apon  directed  a  verdict  In  favor  of  plaintiffs 
ror  the  amount  paid,  with  interrat.  To  re- 


verae  the  ju^moit  entered  cm  the  vwdlct, 
I^ntlffs  have  brought  the  case  on  appeal  to 
this  court. 

St^hens,  Smith  &  Porter,  for  appellants. 
Howat  &  Macmlllan,  for  respondents. 

Mccarty,  J.  (after  sutlng  the  facts  as 
above).  The  arst  Qu^on  to  be  determined 
is,  What  were  the  resi>ectlve  righto  and  ob- 
ligations of  appellants  and  detendanta  un- 
der the  agreement  signed  by  them,  and  which 
is  set  out  in  full  in  the  foregoing  statement 
of  facto?  This  agreement,  among  other 
things,  provides  that:  "Tuttle  Brothen  fur- 
nish good  title  to  said  property  for  not  ex- 
ceeding ^660^00  on  the  following  terms  of 
payment,  to  wit;  $300.00  cash  in  hand  paid, 
and  the  balance  in  monthly  installments  of 
$20.00  per  month  with  7%  interest"  It  is 
cmtended  by  counsel  for  reapondento  that, 
under  the  agreement,  appellantr  were  require 
ed  to  pay  $20  per  month  on  the  principal  of 
the  purchase  price,  and  In  addition  thereto 
to  pay  monthly  the  interest  on  all  deferred 
I>ayment8,  and,  not  having  do^e  so,  they  de- 
faulted,, and  are  therefore  only  entitled  to 
recover  the  amount  paid  on'  t3ie  purchase 
price  with  legal  Interest.  On  the  other  hand, 
appellanto  claim  that  up  to  the  time  the  judg- 
ment of  eviction  was  rendered  against  them, 
and  th^  were  thereto  dispossessed  of  the 
property,  they  performed  every  duty  required 
of  them  by  tbe  terms  of  the  contract,  and 
that  th^  are  not  only  entitled  to  recovw 
the  money  paid  by  them  on  the  purchase 
price,  but  are  also  entitled  to  recover  for  all 
losses  sustained  by  them  because  of  respond- 
ento'  want  of  authority  from  the  owner  of 
the  property  to  make  tbe  contract  in  gues- 
ti<m.  Under  the  construction  contended  for 
by  counsel  for  re^ndents  appellants. would 
have  been  required  to  pay  $33.71  as  the  first 
Installment,  Instead  of  $20  as  provided  in  the 
contract,  and  the  same  amount,  less  about 
U  cents,  as  the  second  installment,  and  so 
on  until  the  final  paymrait  was  Inade,  the 
amount  of  Intorest  payable  each  month  grad- 
ually growing  leas  In  proportion  to  the  reduc- 
tion made  on  the  principal  by  the  monthly 
payments.  True,  It  may  be  said  that  hy  a 
strained  construction  the  lnten>retatIon  con- 
tended for  by  respondents'  counsel  might  be 
given  tbe  contract,  but  we  think  the  more 
fair  and  reasonable  construction  is  that  ap- 
p^Iants  were  only  required  to  pay  $20  per 
month  on  the  balance  of  the  purchase  price, 
inclusive  of  Interest  (Root  v.  Johnson,  90  Ala. 
00,  10  South.  203),  and  that  the  general  rule 
of  partial  payments  should  apply  In  this  case. 
This  is  the  Interpretation  the  parties  them- 
selves gave  tbe  contract,  and  17  monthly  In- 
stallmente  of  $20  each  were  paid  by  appel- 
lants and  accepted  by  respondente  under  this 
construction.  In  fact,  the  record  conclusive- 
ly shows  that  both  appellanto  and  respond- 
ents, from  the  time  the  contract  was  executed 
until  the  commencement  of  this  action,  in- 
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tended  to  and  did  so  oonstme  U.  Where  paiv 
ties  to  a.  contract,  r^cardlng  which  there 
may  be  doubt  or  imcertalnty  as  to  Its  premier 
constructlott,  baTe^  with  knowledge  o£  its 
terms,  s^ven  It  the  same  practical  constmc- 
tion,  and  where,  aa  In  this  case,  th^  have  by 
their  acts  given  effect  to  sudi  construction, 
ttiB  constmctlott  thus  adopted  will  generally 
be  adhered  to  by  the  courts  in  giving  effect 
to  Its  prorlBlona,  In  9  Oyc  688^  the  general 
rule  Is  stated  as  follows :  *^here  the  par> 
ties  to  a  contract  have  given  It  a  particular 
MHiBtmctlon,  such  constmctlon  will  general- 
ly be  adopted  by  the  conrts  in  giving  effect 
to  Its  provl8l<»i8.  And  the  subsequent  acts 
of  the  parties,  showing  the  construction  they 
have  put  upon  the  agreement  themselres,  are 
to  be  lo<Aed  to  by  the  court,  and  In  some 
cases  may  be  controllli^C.'*  Many  cases  are 
dted  in  tite  footnote  in  st^port  of  this  do(s 
trlnfe  2  Page  on  CtKitracts,  |  112a;  Bishop 
on  Oontracts,  1 412 ;  Bchocd  District  v.  Davis, 
76  Neb.  612,  107  N.  W.  842;  Stewart  v. 
Pierce,  116  Iowa,  788,  80  N.  W.  284;  Flscus 
V.  Wilson.  74  Meb.  444, 104  N.  W.  866 ;  Keith 
V.  Electrical  «o.,  186  Cal.  178,  68  Pac.  698; 
Kennedy  v.  Lee,  147  Oal.  606,  82  Paa  257; 
Dist  of  Columbia  v.  Gallaher,  124  U.  S. 
606,  8  Sup.  Gt  685,  81  li.  Ed.  626;  Topllff  v. 
TopUff,  122  U.  8.  121,  7  Sup.  Ct  1067,  80  U 
Bd.  1110;  McLean  County  Coal  Co,  v.  City 
of  BloomlngtoD,  234  HI.  90,  84  N;  B.  624. 
Applying  the  rule  aa  declared  hy  these  as 
well  as  many  other  authorities  ^t  could  be 
cited,  to  the  undisputed  facts  of  this  case, 
it  necessarily  follows  that  appellants  were  at 
no  time  In  d^ault»  and  therefore  cannot  be 
held  to  have  breached  the  contract 

The  next  asstgnmcmt  of  error  discussed  by 
the  parties  involves  the  question  of  the  meas- 
ure of  damages  whicdi  apiMllants  are  entitled 
to  recover  from  respondents  because  of  the 
latter*B  inability  to  perform  their  part  of  the 
contract,  which  the  record  shows  was  due 
solely  to  their  want  of  authority  to  sell  the 
property  on  the  tenm  therein  spedfled.  Ap- 
pellants contend  that  they  are  not  only  en- 
tltied  to  legal  interest  on  the  9040  paid  by 
them  to  the  defendants  on  the  purchase  price, 
but  are  entitled  to  recover  for  the  repairs 
and  Improvements  made  by  them  on  the  [nrop- 
erty,  the  amount  of  the  Judgment  rendered 
agatost  them  in  the  ejectment  suit,  moitlon- 
ed  in  the  foregoing  statement  of  facts,  the 
fl78.60  expended  by  them  in  defending  the 
suit,  and  for  the  iqss  of  their  bargain,  and 
that  the  court  erred  In  striking  out  the  evi- 
dence offered  In  support  of  these  elements  of 
damages  and  limiting  the  amount  of  their 
recovery  to  Uie  $640  paid  on  the  purchase 
price,  and  legal  Interest  thereon.  On  the  oth- 
er band,  respondents  contend  that  perform- 
ance on  their  part  was  made  conditional,  and 
the  extent  of  their  liability,  in  case  of  non- 
performance, was  flxed  by  the  following  pro- 
visions of  the  contract,  namely:  "Providing 
Tuttle  Brothers  furnish  good  title  to  the  said 
^perty  for  not  «zoeedlng  $2,660,  on  the  fol- 


lowing tnrns  of  payment,  to  wit :  $300  cash 
in  hand  paid,  and  the  balance  In  monthly  in- 
stallments of  $20  per  month,  with  seven  pw 
cent,  interest  •  •  •  Title  to  said  prop- 
erty to  be  marketable.  *  •  ^  or  ttils  pay- 
ment to  be  refunded."  Th^  then  proceed  to 
argue  that  because  Mrs.  Domy  refused  to 
convey  the  property  in  accordance  with  the 
terms  of  the  contract,  to  which  she  was  not 
a  party,  and  the  making  of  vbitHk  she  did  not 
authorize,  th^  were  therefore  unable  to  fur- 
nish appellants  with  a  maricetable  tiUe.  and 
are  thereby  absolved  fnmi  all  liability  except 
to  rqwy  (as  liquidated  damages)  the  mon^ 
which  they  had  received  on  the  purchase 
Ittlca  We  do  not  think  the  contract  Is  opoi 
to  thhi  construction.  The  terms  "good  title" 
and  "nuiricetable  Uae,"  as  used  in  the  con- 
tract, undoubtedly  refOr  to  the  record  tltle^ 
or  coain  of  title,  as  shown  1^  the  public  rec- 
ord^ and  not  to  respondents'  authority  or 
want  of  authority  from  the  owner  of  the 
properly  to  make  the  contract,  and  it  is 
plain  tnat  it  was  not  Intended  that  the  re> 
imymeDt  <a  the  $300  forf dt  money,  with  in- 
terest thereon,  should  be  considered  as  liq- 
uidated damages  for  any  and  all  losses  that 
appdlants  might  sustain  because  of  reqund- 
enta*  want  ct  authority  to  make  the  contract 
We  think  a  fair  and  reasonable  oonstmctlon 
of  these  prorisioai  of  the  contract  Is  that 
they  were  Intended  to  give  appellants  a  right 
to  demand  a  marketable  title  to  the  property, 
and  to  refuse  any  title  that  might  be  tender- 
ed that  was  not  maAetable,  and  to  r^leve 
them  from  making  any  further  payments  on 
the  property,  and  to  entitle  than  to  a  rqiay- 
mmt  of  the  $800  forf^t  money  In  case  tbe 
record  title  should  prove  to  be  nnmarketable. 
True,  it  may  be  said  that  if  respondents  had 
acted  within  the  scope  of  their  authority,  and 
were  unable  to  furnish  sibilants  with  a 
good  title  because  of  some  defect  in  the  di^ 
of  title,  the  only  claim  appellants  would  have 
under  such  circumstances  would  be  for  the 
money  paid  by  them  on  the  purchase  price, 
with  interest  But  that  is  not  this  case. 
Appellante  were  furnished  an  abstract  of  ti- 
tle of  the  property  soon  after  they  went  into 
possession,  which  was  ttitlrely  satisfactory 
to  them,  and  on  the  strength  of  this  they  in 
good  faith  made  valuable  improvements  on 
the  property,  and  paid  17  monthly  install- 
ments of  $20  each  on  the  purchase  price.  The 
difficulty  here  is,  while  the  record  shows  that 
respondents  were  authorized  by  Mrs.  Denny 
to  contract  for  the  sale  of  the  property  on 
certain  terms,  they  had  no  authority  to  make 
the  contract  in  question,  and  they.  In  effect, 
admit  in  their  answer  that  they  had  no  Bach 
authority. 

It  is  farther  argued  in  behalf  of  respond- 
ents that,  as  api)eUants  were  advised  at  the 
time  they  entered  Into  the  contract  that  re- 
spondents were  not  the  owneni  of  the  prop- 
erty, but  were  acting  as  agents  for  another 
party  (whose  name  was  not  disclose^  they 
acted  with  their  "eyes  open."  and  with  the 
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nnderBtaudlng  that  reBp<nident8  miglit  be  un- 
able to  furnish  a  marketable  title,  and  hence 
aunmed  the  rlske  of  the  deal.  While  appel- 
lants must  be  deemed  to  have  entered  into 
the  contract  with  the  anderstanding  that  re- 
spondents might  be  onable  to  famish  a  mar- 
ketable title  because  of  some  clond  or  defect 
that  might  appear  In  the  chain  of  title,  and 
that  respondents'  promise  to  famish  a  good 
title  was  subject  to  this  contingency,  they 
were  not  bound  to  take  notice  that  the  re- 
spondents in  making  the  contract  might  be 
vlthont  authority  to  act  from  the  owner  of 
the  property  and  make  InveBtlgatlon  respect- 
ing what  authority,  If  any,  respondents  had 
to  make  the  contract,  and  especially  so  in 
▼lew  of  the  fact  that  the  name  of  the  own- 
er was  not  known  to  appellants  until  after 
the  contract  was  entered  Into  and  they  had 
taken  possession  of  the  property  and  paid  a 
part  of  the  purchase  price.  They  had  a  rlg^t, 
under  the  circumstances,  to  assume,  and  to 
act  iQun  the  assumption,  that  resiKmdents 
had  authority  from  their  principal  to  make 
the  contract 

Tarthermore,  respraidenti  contracted  in 
their  own  names,  and  there  1b  nothli^  In  the 
agreement  that  even  snggeats  that  they  were 
acting  as  agents  for  another  party.  There- 
fore, under  all  the  authorities,  they  are  per- 
sonally liable  thereon.  Now,  the  rule  as  laid 
down  by  the  great  weight  of  authority  seems 
to  be  that,  where  an  agent  undertakes  to  act 
for  a  principal  without  authority,  or  exceeds 
his  authority,  even  though  he  in  good  faith,  hot 
erroneonsly,  betleree  he  has  authority  to  act, 
he  is  responsible  to  the  other  contracting  par- 
for  the  damage  he  may  sustain  becau^  of 
such  want  of  authority. 

Hecbem,  In  his  excellent  work  on  Agency, 
S  550,  says :  "Where  the  promise  is  made  In 
the  name  of  the  principal  and  as  his  contract, 
the  better  opinion  Is  that  the  agent  cannot 
be  held  liable  upon  It,  but  only  for  the  de- 
celt  or  breach  of  warranty,  even  in  the  case 
-of  a  written  contract,  where  the  assumed  re- 
lation of  agency  appears  upon  the  face  of  It 
Some  courts  haye,  Indeed,  manifested  a  dis- 
position in  this  lattOT  case  to  reject  the  words 
referring  to  the  allied  principal  as  mere 
sorplnsage^  and  to  hold  t3ie  agoat  liable  up- 
on the  remainder  as  t^oa  his  own  contract 
rrhls,  howerer,,as  has  been  well  aaid,  is  rath- 
-er  to  make  a  nev  contract  for  the  parties 
than  to  construe  the  one  which  they  have 
made  for  themselrea.  Where,  Aowever,  tKe 
■agent,  l»  wtdertatetnff,  without  amthoHtv,  to 
Wnd  another,  ««ed  apt  leorde  to  bind  him- 
eelft  there  if  atmndawt  reaaon  and  /iMtice 
4n  iKHiing  Mm  liable  upon  tke  oontrocf  it- 
aelf  a»  mode."  (Italics  ours.)  In  8  Suther- 
land on  Damages  (8d  Bd.)  the  author,  in  dis- 
cussing the  measure  of  damages  in  such  eases 
flays,  at  section  TOS:  "The  same  snm  which 
the  agent  without  authority  had  agreed  for 
In  bebalt  of  his  siotrent  principal  will  be  the 
«am  reconrable  against  him,  or  ■■  It  has 
tMen  othwwlse  expressed,  the  person  who 


contracts  with  the  i^ent  Is  entitled  to  be  put 
In  the  same  position  as  If  the  representations' 
made  by  the  agent  concerning  his  authority 
were  trua  In  other  words,  where  upon  an 
executed  consideration  a  certain  sum  would 
be  due  from  the  supposed  principal  if  he  had 
been  bound  by  the  contract  and  solvent 
that  sum  Is  recoverable  from  the  unqualified 
agrat"  And  In  section  T97  of  the  same  work 
the  author  says:  '"Hie  damages  proper  in- 
clude the  value  of  the  property  sold,  or  of 
the  services  rendered  by  the  procurement  of 
the  agent  unqualified  to  bind  the  supposed 
principal;  and.  If  an  abortive  suit  has  been 
prosecuted  on  the  contract  on  the  faith  of 
Its  being  binding  against  such  principal,  the 
costs  of  It  are  recoverable  as  part  of  the 
damages."  To  the  same  effect  are  the  fol- 
lowing aothortUes:  Pnmpelly  v.  Phelps,  40 
N.  T.  S9,  100  Am.  Dec.  463;  fiopklns  v.  Lee, 

6  Wheat  109,  5  L.  Ed.  218;  White  v.  Madi- 
son, 2«  N.  T.  117;  Weare  v.  Gove,  44  N.  H. 
106;  Farmers'  Co-op.  T.  Co.  v.  Floyd,  47 
Ohio  St  525,  26  N.  B.  110,  12  Ll  R.  A.  846, 
21  Am.  St  Rep.  S4d ;  Dunshee  v.  Geoghegan, 

7  Utah,  113,  25  Pac.  781 ;  Story  on  Agmcy 
(0th  Ed.)  $S  263,  287.  2G9;  1  Parsons  on  Con- 
tracts (7th  Ed.)  K  65,  07,  69  ;  2  Page  on  Con- 
tracts, I  975;  1  Am.  ft  Eng.  Ency.  L.  1124, 
1125 ;  81  Cyc.  1546,  1551,  1555.  We  also  in- 
vite attention  to  the  notes  to  Thomson  v.  Dav- 
enport, 3  Smith's  Leading  Cases  <0th  Ed.) 
164S,  wherein  some  of  the  questions  here  in- 
volved are  elaborately  dlacussed  and  numer- 
ons  cases  cited.  Hotddna  t.  Lee,  snpra,  was 
a  case  in  which  the  measure  of  damages  in 
this  class  of  cases  was  to  some  extent  invo1v> 
ed,  and  In  the  course  of  the  opinion  It  Is  said : 
'^be  rule  is  settled  In  this  coart  that.  In  an 
acticm  by  Q»  vendee  for  a  breach  of  contract 
by  the  vendor,  for  not  delivering  the  article 
the  measure  of  damages  Is  its  price  at  the 
time  of  the  breach.  The  price,  being  settied 
by  the  contract  which  is  generally  the  case, 
makes  no  difference,  nor  ought  It  to  make 
any ;  otherwise  the  vendor.  If  the  article  have 
risen  la  value,  wonld  always  have  It  in  his 
power  to  discharge  himstif  from  hla  contract, 
and  put  the  enhanced  valiie  bi  his  own  potdc- 
et  Nor  can  It  make  any  difference  in  prin- 
ciple whether  the  contract  be  for  the  sale 
of  real  or  personal  property.  If  the  lands,  aa 
In  the  case  here,  have  not  been  Improved  or 
built  on.  In  both  cases  the  vendee  la  enUtlM 
to  have  the  thing  agreed  for,  at  the  contract 
prlce^  and  to  sell  ft  himself  at  its  Increased 
valoe.  If  It  be  withheld,  the  vendor  on^t  to 
make  good  to  him  the  difference." 

In  this  case  the  record  shows  that  whUe 
respondents  were  authorized  by  Ura.  Denny 
to  Bell  the  house  and  lot  mentioned,  they  had 
no  authority  to  sell  it  on  the  terms  specked 
In  the  agreement  under  coniddwation.  There* 
fore  appellants,  under  the  well-established 
rale  aa  declared  by  the  foregoing  aathorlUes, 
were  entitled  to  recover,  for  the  money  paid 
by  them  on  the  pardiase  price,  with  legal 
interest  thereon,  the  value  of  the  Improve- 
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ments  made  by  Ukem  on  the  premises,  the 
costB  and  expeoses  which  they  Incarred  in 
defending  the  ejectment  suit  mentioned,  which 
the  parties  have  stlpalatod  to  be  $178.60,  and 
for  the  loss  of  their  bargain.  The  measure 
of  damages  for  the  loss  of  Uieir  bargain,  un- 
der the  peculiar  tacts  and  drconiBtances  ot 
this  case,  would  be  the  difference  between 
the  contract  price  ^%6Q(9  and  the  market 
ralxw  of  the  property  (\en  the  value  of  the 
Improvements  referred  to  and  pleaded  as  an 
item  of  damage)  at  the  thne  the  Judgmrat  of 
eviction  was  rendered  against  appellants ;  this 
being  the  date  (June  80,  1906)  wbea  It  was 
determined  that  respondent*  had  no  authority 
to  sell  the  property  on  the  terms  Bi>eclfled  In 
the  contract  and  It  became  aroaient  that 
there  could  be  no  performance  on  their  part. 
Dundee  t.  6eogh<«Bn,  snpra ;  Close  t.  Gross- 
land.  47  Minn.  498,  50  M.  W.  684 ;  Hendrick- 
Bon  T.  Back,  74  Minn.  90,  76  N.  W.  1019;  8 
Sutherland  on  Damages  (3d  Ed.)  |  79& 

Appellants  offered  evidence  to  show  that 
between  tbe  months  of  May  and  July,  1905, 
and  after  they  had  paid  several  monthly  In- 
stallments oh  the  property,  they,  at  the  solld- 
tstlon  of  respondents,  borrowed  the  balance 
of  the  purchase  price  at  an  expense  of  $35, 
and  tradered  the  same  to  respondents,  and 
that  resrxwdentB  refused  to  accept  the  some. 
The  ruling  of  the  court  in  sustahiing  objec- 
tions made  to  the  admission  of  this  evidence 
Is  assigned  as  wror.  Ordinarily  damages  of 
this  character  are  not  recoverable  because  of 
their  remoteness.  In  this' case,  however,  as 
we  have  observed,  appellants  predicate  their 
right  to  recovw  upon  the  ground  that  re- 
spondents liad  no  authority  to  make  the  con- 
tract in  question,  or.  to  sell  the  property  on 
the  terms  therein  mentioned.  And  It  Is  al- 
leged In  the  complaint  that,  after  appellants 
had  paid  part  of  the  purchase  price,  and  re- 
spondents had  put  them  into  possession  of 
the  property,  they  borrowed  the  money  at  the 
request  of,  and  upon  the  representations  made 
by,  respondents  "that  if  they  (appellants) 
Bbonld  borrow  the  balai^  of  the  purchase 
price  and  tender  the  same  to  defendants  as 
agents,  said  Denny  would  accept  the  same 
and  •  *  •  convey  said  property  to  plain- 
tiffs"; that  appellants,  relying  upon  the  rep- 
resentations so  made  by  respondents,  borrow- 
ed the  balance  of  the  purchase  price  at  a 
cost  of  $35,  and  tendered  the  money  to  re- 
spondents, who  refused  to  accept  the  same, 
and  that  the  cost  of  otitalnlng  the  money  was 
"a  useless  and  unnecessary  expense"  to  ap- 
pellants. Now,  If,  as  alleged  In  the  complaint, 
respondents  represented  to  appellants  that 
Mrs.  Denny  would  be  obligated  to  convey  the 
property  to  appellants  provided  she  were  ten- 
dered the  balance  of  the  purchase  price,  and 
requested  appellants  to  borrow  the  money  for 
that  purpose,  and  appellants,  In  pursuance  of 
such  representations  and  request,  borrowed 
the  money  and  tendered  it  to  respondents, 


an^  th^  reused  to  acc^  the  sam^  we 
know  of  no  reason  why  appellants  are  not 
entitled  to  recover  the  reasonable  cost  and 
expense  if  any.  which  they  Incurred  In  ob- 
taining the  loan.  Under  the  peculiar  focts 
and  circumstances  at  this  case  we  think  thte 
was  a  propor  element  of  damages.  The  proof 
offered  1^  appellants  on  this  point  bad  a  di- 
rect bearing  upon,  and  tended  to  proves  this 
item  of  damages,  and  tbe  ruling  of  the  court 
In  refusing  to  admit  It  was  error.  We. are 
of  the  (Vlnlon,  however,  that,  under  the  plead- 
ings and  evidence,  appellants  are  not  entitled 
to  recover  for  the  item  of  $412.50,  tbe  amount 
of  the  Jadgment  rendered  against  th«n  In 
tbe  ejectmoit  suit  for  tbe  use  of  the  prem- 
ises occupied  by  them,  and  for  which  tbey  re- 
ceived tile  benefit 

The  judgment  Is  reversed,  with  directions 
to  tbe  trial  court  to  ^ant  a  new  trial,  and 
to  proceed  In  accordance  with  tbe  views  hero* 
In  expressed ;  costs  of  tbin  appeal  to  be  taxed 
against  respondents. 

8TBAUP.  a  J.,  and  FBIOE.  J.,  onicur. 


(U  GrI.  a.  IH) 

In  re  COBURN.   (Civ.  €32.) 

(C!oart  of  Appeal,  First  District  California. 
Oct  29.  WW.  BebeariDg  Denied  Nov.  26. 
1900:  Denied  by  Supreme  Court  Dec  27, 
1909.i 

1.  Insane  Pebsons  (S  30*)— Quaediasship— 

Ghounos. 

Under  Code  Civ.  Proc.  »  1763,  1764,  pro- 
viding for  the  appointment  ot  a  guardian  on  the 
court  fiadtne  that  a  person  is  incapable  of  tak* 
ing  care  of  nimself  and  managing  his  property, 
to  justify  tbe  appointment  of  a  guardian.  It 
must  clearly  appear  that  such  person's  mind  ia 
affected  to  sucL  a  degree  as  to  deprive  liim  ot 
sane  and  normal  actioQ,  and  power  to  compre- 
hend the  value  and  prudent  management  of  hta 
property. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons.  Cent  Dig.  SS  43,  61 :  Dec.  Dig.  i  30.*] 

2.  Appeal  and  ElRRoa  (|  lOll*)— Fin  dings— 
Conflicting  Evidence. 

A  conflict,  within  the  rule  that  where  there 
is  a  substantial  conflict  In  the  evidence  tbe  ap- 
pellate court  will  not  reverse  a  finding,  must  be 
such  as  to  present  a  fair  and  reasooable  ground 
for  a  difference  of  opinion,  and  a  finding  mast 
have  meritorious  support  in  the  evidence,  and  a 
general  statement  without  snbatantiai  reasons 
is  not  sufficient  to  raise  a  conflict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  S0S3;  Dec  Dig.  S  1011.*] 

3.  Evidence  (8  601*)— Opinion  Bvidknck— 
SIental  Capacity— Reasons  fob  Opinion. 

Under  Code  Civ.  Pnjc  S  1870,  subd.  10; 
permitting  opinion  of  an  acquaintance  as  to  the 
sanity  of  a  person,  tbe  reason  for  tbe  opinion 
being  given,  a  person  giving  hit  opinion  as  to 
ttie  sanity  of  another  must  give  tbe  reason  on 
which  the  opinion  is  based,  and  the  opinion  it- 
self bag  no  weight  other  than  that  whidi  the 
reason  brings  to  its  aupport 

[Ed.  Note^For  other  cases,  see  Evidence. 
Cent  Dig.  8  2207;  Dec  Dig.  |B01.*1  - 

4.  Evidence  ^  478*)— Opinion  Bvidbncb— 

Mental  CAPAciry. 

In  proceedings  for  tbe  appointment  of  a 
guardian  for  a  person  on  the  ground  oC  bis  in- 


•For  dtlur  flues  sm  sum  t^la  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  dmt^  ft  R«port«r  XadaxM 


Digitized  by 


Google 


IN  EE  COBUBM. 


926 


ability,  by  zeucMk  of  i^iysieal  dlMUUtir  and 
weakDMB  of  miad,  to  take  care  of  himself  and 
manage  his  propert7,  It  is  error  to  permit  wit- 
nesses to  give  their  opinions  as  to  the  ability 
ct  Bucb  person  to  manage  his  property  and  as  to 
wheUier  he  ia  likely  to  be  impoaed  on  by  design- 
ing parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S|  2242-2244 ;  Dec.  Dig.  |  478.*] 

S.  Appeal  and  Bbbob  (S  1010*)— Findings— 

CONCLUSIVKNEBB. 

A  finding  anroorted  by  any  substaatial  evi- 
dence la  oonanaiVe  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
IDrror,  Cent  Dig.  |  3879;  Dec  Dig.  |  1010.*] 

Appeal  from  Superior  Court.  Son  Mateo 
0onnt7;  George  H.  Back,  Judge. 

Petition  by  Axro  A.  Cobtim  for  the  ap- 
pointment of  a  guardian  of  Loren  Cobnm, 
an  alleged  Incompetent  From  an  order  ap- 
pointing Charles  A.  Cobum  guardian  and 
from  an  order  denying  a  new  trial,  Loren 
Cob  urn  appeals.  ReTorsed. 

A.  J.  Treat  and  A.  Elncaid  (A.  H.  Jarman, 
of  counsel),  for  appellant  Ross  &  Rosa  and 
Jordan,  Rowe  &  Brann,  toe  reapondent 

COOPKR,  P.  J.  In  tlie  month  of  Febru- 
ary, 1906,  a  petition  was  filed  by  Axro  A. 
Cobnm,  a  resident  of  MaBaachusetts.  to  hare 
I/oren  Cobum,  Ma  aged  uncle,  who  resides 
in  San  Mateo  county,  adjudged  Incompetent, 
and  to  hare  a  guardian  appointed  of  his 
person  and  estate.  The  petition  as  amend- 
ed alleges  that  the  said  Loren  Ooburn,  by 
reason  of  old  age,  physical  disability,  and 
weakness  of  mind,  is  unable  to  take  care  of 
himself  and  manage  his  prc^erty.  Tills  al- 
legation was  denied,  and  upon  the  Issue  so 
made  the  case  went  to  trial  before  the  court 
without  the  Jury.  At  the  conclusion  of  the 
trial  the  court  made  an  order  adjudging 
Loren  Coburn  incompetent  and  unable  to 
take  care  of  himself  and  manage  his  aCtaIrs, 
and  appointing  Oarl  J.  Coburn,  another 
nephew,  guardian  of  his  person  and  estate. 
This  appeal  is  from  the  order  so  made  and 
from  an  order  denying  appellant's  motion 
for  a  new  trial. 

It  Is  contended  that  the  eridence  is  insuf- 
ficient to  support  the  order,  and,  in  rlew  of 
tbe  conclusion  we  hare  reached,  that  la  the 
principal  question  that  will  be  discussed.  It 
]B  provided  in  the  Code  (Code  Clr.  Proc.  f 
1763)  that  when  It  Is  represented  to  the 
<M>urt  upon  a  verified  petition  "that  any  per- 
son is  Insane  or  from  any  cause  mentally  in- 
competent to  manage  hfs  property."  the 
court  or  Judge  must  cause  notice  to  be  giv- 
en and  hear  the  matter.  It  is  further  pro- 
vided (sectlOD  1764) :  "If,  after  a  full  hearing 
and  examination  upon  such  petition.  It  ap- 
pear to  the  court  that  the  person  in  guestlou 
Is  incapable  of  taking  care  of  himself  and 
managing  bis  property,  such  court  must  ap- 
point a  guardian  of  his  person  and  estate, 
with  the  powers  and  duties  in  this  chapter 
specified."  It  is  erldent  from  the  provisions 


quoted  that,  in  order  to  Justify  the  appoint- 
ment of  a  guardian,  the  court  must  find  the 
party  for  whom  the  guardian  Is  appointed 
mentally  incompetent  to  take  care  of  him- 
self and  manage  his  pri^rty. 

It  is  a  fundamental  principle,  based  up- 
on the  plainest  dictates  of  Justice,  thRt,  be- 
fore a  person  can  be  deprived  of  his  Ilt>er^ 
and  his  property  on  account  of  his  mental 
incompetency,  be  must  t>e  brought  clearly 
within  the  terms  of  the  statute,  and  the  evi- 
dence must  show  that  his  mind  is  so  far 
gone  and  so  weak  and  feeble  that  he  does 
not  realize  and  comprehend  the  value  and 
prudent  management  of  his  property,  and  Is 
not  sufficiently  normal  to  care  for  it  In  the 
nsual  acceptation  of  that  term.  A  man  whose 
mental  capacity  has  been  such  that  he  has 
outstripped  the  great  majority  of  mankind 
in  bu^nesB  affairs,  and  has  accumulated 
much  of  this  worid's  goods.  Is  not  for  light 
or  trivial  reasons,  or  even  on  account  of 
hallucinations,  to  be  deprived  of  bis  prop- 
erty and  of  his  liberty.  It  must  clearly  ap- 
pear to  the  court  that  he  is  mentally  Incom- 
petent to  manage  his  property;  that  his 
mind  Is  affected  to  such  s  degree  as  to  d»* 
prlve  him  of  sane  and  normal  action. 

It  was  the  doctrine  of  the  earlier  cases  In 
the  English  Court  of  Chancery  not  to  de- 
prive a  person  of  his  liberty  or  his  property 
for  mere  imbecility  of  mind  not  amounting 
to  Idiocy  or  lunacy.  It  was  not  sufficient 
that  he  was  weak,  worn  out  with  age,  and 
Incapable  of  managing  his  estate.  Bx  parte 
Banerley.  3  Atk.  168;  3  Eq.  Cases  Abr.  580; 
Lord  Donegal's  Case,  2  Ves.  407;  Beaumont's 
C^se.  1  Wbart  (Pa.)  62,  28  Am.  Dec.  83. 
The  doctrine  la  not  now  so  strict  as  former- 
ly, and  the  Jurisdiction  of  the  courts  has 
been  held  to  extend  to  some  cases  where 
the  party  is  not  an  idiot  or  a  lunatic.  In 
the  Matter  of  Barker,  2  Johns.  Gh.  (N.  Y.) 
282.  It  was  there  said  by  Chancellor  Kent: 
"The  object  Is  to  protect  the  helpless;  and 
the  imbecility  of  extreme  old  age,  when  the 
powers  of  memory  and  Judgment  have  be- 
come extinct  seems,  as  much  as  the  help- 
lessness of  Infancy,  to  be  within  the  reason 
and  necessity  of  the  trust  I  am  aware,  bow- 
ever,  that  the  inquiry  must  in  many  Instan- 
ces be  peculiarly  delicate,  because  It  con- 
cerns the  character  of  the  party,  and  his 
natural  rights,  and  because  «f  the  difficulty 
there  is  In  ascertaining  the  extent  of  the  de- 
cay of  the  mind  necessary  to  form  a  proper 
case  for  the  interference  of  the  court" 

In  Woemer  on  American  Law  of  Guard- 
ianship, 8  113,  many  cases  are  cited,  and  the 
history  of  the  law  and  the  modem  doctrine 
given.  It  is  thus  stated:  "It  Is  sufficient 
that  he  be  mentally  incompetent  to  govern 
himself  or  to  manage  his  own  affairs,  from 
whatever  cause  this  incapacity  may  arise. 
Hence  permanent  mental  weakness  amount- 
ing to  su<di  Incapacity,  arising  from  ad- 
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vanced  age,  atokneM,  habitual  dnulkenness. 
or  ImbecUltr.  conatltatea  In  Vaw  'tuiaonnd- 
neaa  (tf  mind,'  and  as  anch  becomes  tanta- 
mount In  Its  ^fects  to  tbose  prodoced  by 
Idiocy  or  lonacyt  for  such  conditions  all' 
equally  express  mratal  Incapacity  tor  the 
goremment  of  one's  affairs,  finch  a  person 
la  In  legal  Intendment  non  compos  mentis. 
*  *  *  It  Is  to  be  observed,  howerw,  that 
the  nnsoimdneas  of  mind  which  will  Justify 
the  appointment  of  a  guardian  must  be  more 
than  mere  debility  or  Impairment  of  mem- 
ory; it  must  be  such  as  to  deprive  the  per- 
toa  afEected  of  ability  to  manage  his  estate. 
If  the  defendant  Is  capable  of  transactlDg 
the  ordinary  business  Involved  in  taking 
care  of  his  property,  and  if  he  understands 
the  natuK  of  his  business  and  the  effect  of 
what  he  does,  and  can  exercise  his  will  with 
reference  to  such  busmess  with  discretion, 
notwitlistandlng  the  influence  of  others,  he 
Is  not  of  unsound  mind  witUn  the  meanli^ 
of  the  statute,  and  should  not  be  derived 
of  the  control  of  his  property."  And  it  has 
been  held  that  the  mental  imbecility  0n  the 
langui^e  of  the  Code)  must  be  such  as  to 
make  the  Incompetent  incapable  of  taking 
care  of  himself  and  managing  his  property. 
In  re  Llndaley,  44  N.  J.  Eq.  664,  Iff  Aa  1, 
0  Am.  St  Rep.  913. 

In  the  Matter  of  Sarsh  Collins,  18  N.  J. 
Bq.  253,  It  appeared  that  the  alle^  incom- 
petent was  in  the  hundredth  year  of  her  age. 
Her  s^ht  was  venr  much  impaired  and  her 
hearing  somewhat;  but  the  court  held  that 
a  commission  de  lunatlco  inquirendo  should 
not  Issue,  The  court  said;  "Her  sight  Is 
very  much  impaired  and  her  hearing  some- 
what At  her  age  the  presumption  of  law 
18  not  against  ha  soundness  of  mind,  bow- 
ever  great  the  probability  In  fact  may  be 
that  she  Is  not  sound.  •  •  •  The  facts 
proved,  while  they  show  that  her  senses  and 
physical  powers  are  much  Impaired,  and 
that  lier  mental  faculties  sre  somewhat 
weakened,  fail  to  show  anything  that  would 
amount  to  unsoundness  so  as  to  make  her 
incapable  oi  managing  her  affairs.  She 
may  be  so  weak  and  infirm  as  to  be  easily 
Influenced  and  Imposed  upon,  which  would 
be  a  reason  Ua  setting  sside  any  Instru- 
mmts  or  transactions  executed  under  the 
effect  of  such  influence;  but  this  does  not 
amount  to  unsoiindness,  such  as  to  take  from 
her  the  control  of  herself  and  her  property." 

In  Re  Storick,  84  Mich.  685.  31  N.  W.  682, 
It  was  said  by  the  Supreme  Court  of  Mlchl* 
gan,  in  an  opinion  written  by  the  chief  Jus- 
tice: 'The  statute  does  not  say  merely  'in- 
competent* but  'mentally  Incompetent*  It 
does  not  refer  to  persons  who  are  sane,  but 
not  perhaps  as  wise  or  Intell^nt  as  some 
other  persons.  It  applies  to  those  whose 
mind  Is  so  affected  as  to  have  lost  control 
of  Itself  to  such  a  degree  as  to  deprtve  the 
person  affected  of  sane  and  normal  action. 
Unless  the  petition  either  follows  the  words 
of  the  statute,  or  uses  language  and  states 
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ftcts  fully  eqnlvalmt,  it  cannot  give  Juris- 
diction. This  Is  a  class  of  cases  in  whldi 
the  citizen  Is  sought  to  be  deprived  of  both 
liberty  and  property;  and  those  who  se^  to 
accomplish  su^  a  result  must  do  so  upcm 
statements  that,  if  true,  teave  no  doubt  that 
the  case  fails  wltUn  the  statute.  •  •  • 
One  may  be  >o  weak  or  crippled  as  to  be 
compelled  to  leave  his  affairs  in  the  hands 
of  servants  or  agents,  and  is  no  more  incom- 
petent for  that  reason  than  a  very  wealthy 
man  Is  who  cannot  possibly  look  after  all 
the  details  of  his  business.  Neither  Is  there 
any  legal  standard  of  business  wisdom.  Men 
may  be  unwisely  specnlatlva  or  unwisely 
penurious;  but  this  IB  not  Insanity.  A  jury 
of  merchants  might  very  easily  approve  or 
disapprove  where  a  Jury  ot  persons  unac- 
customed to  commercial  ventures  and  ex- 
penditures would  think  the  reverse.  Every 
man  may  spoid  Or  sare  as  fas  chooses,  as 
long  as  he  does  not  come  within  the  pnAI- 
bltlons  of  the  law.  As  long  as  he  possesses 
a  mind  normally  sound,  he  Is  entitled  to  free 
agency.  It  Is  as  cruel  and  unlawful  to  In- 
terfere with  the  liberty  of  the  old  as  of  any 
one  else,  and  the  law  cannot  favor  or  per- 
mit this  liberty  to  be  diminished."  See,  fur- 
ther. In  re  Bsssett,  68  Mich.  348,  86  N.  W.  87. 

In  the  case  at  bar  the  court  found  that 
appellant  "is  Incapable  of  taking  care  of 
hlmsdf  and  managing  his  property.*'  In  our 
opinion  the  evidence  falls  to  sustsln  the  flnd- 
ing.  The  appellant  at  the  time  of  the  trial, 
was  over  82  years  of  age,  and  was  In  the 
enjoyment  of  good  health.  The  evidence 
shows  without  contradiction  that  he  was 
active,  attentive  to  business,  and  bad  not 
been  confined  to  his  bed  toe  years.  He  is 
the  ownw  of  smne  35,000  acres  of  grasiog 
and  farming  lands  situste  In  San  Mateo 
county.  Monterey,  Merced,  and  Fresno  coun- 
ties. He  is  also  the  owner  of  timber  lands, 
cattle,  horses,  snd  farming  utensils.  His 
propwty  is  stated  to  be  w<»rth  over  a  mll- 
Ihm  dollars.  His  life  has  been  devoted  to 
the  accumulation  of  property.  While  he  has 
been  penurious,  a  cl«w  man  to  deal  with, 
yet  he  has  always  been  frugal  and  free  from 
dissipation  of  any  kind.  His  wife  died  about 
IS  years  before  the  trial,  and  he  has  only 
one  child  living— a  sou  about  62  years  of 
ag^  who  Is  heli^esa,  and  who  has  been  nurs- 
ed and  cared  for  by  appellant  and  Miss 
Upton,  his  slster*bi-law,  who  has  lived  with 
him.  There  is  no  evidence  ot  any  physician 
or  alienist  as  to  any  unsoundness  of  mind 
or  mental  incompetency.  There  Is  not  a 
scintilla  of  evidence  that  the  appellant  has 
ever  squandered  any  of  his  property,  or  that 
he  has  been  Imposed  upon  by  any  designing 
person.  He  has  never,  so  far  as  the  evi- 
dence shows,  lost  a  dollar,  an  acre  oi  land, 
or  a  cow  throng  any  mismanagement  Tits 
evidence  relied  upcHi  to  show  mental  incoip- 
petency  is  almost  entirely  that  of  two  neph- 
ews, the  most  active  of  whom  was  appoint- 
ed guardian  of  his  psrson  and  estate.  It 
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may  not  be  amiss  to  remark  that  it  plainly 
appears  that  there  was  some  fear  In  the 
minds  of  tbe  nephews  that  the  appellant 
mt^t  by  will  leave  some  portion  of  his  es- 
tate to  hla  wife's  sister,  Miss  Upton.  In 
any  event,  it  appeared  in  evidence  that  the 
appellant  had  made  no  will,  and,  of  course, 
If  the  order  should  stand,  he  could  never 
hereafter  make  a  will  unless  restored  to 
competency  by  a  decree  of  court 

The  main  acts  which  It  is  claimed  show 
mental  incompetency  are  certain  deeds,  al- 
lied to  be  signed  by  appellant,  to  different 
pieces  of  property  which  he  did  not  and  nev- 
er did  own.  There  Is  some  evidence  tending 
to  show  that  appellant  believed  ttiat  he  own- 
ed more  land  In  San  Mateo  county  than  he 
really  did  own,  and  this  belief  was  founded 
upon  the  fact  that  the  title  to  his  ranch,  tbe 
Funta  del  Ano  Nuevo.  which  was  a  Mexican 
grant,  was  bounded  on  the  north  by  the  Gon- 
sales  ranch,  and  appellant  claimed — whether 
founded  upon  snfflcloit  reasons  or  not — that 
the  northern  boundary  of  the  grant  extend- 
ed some  tliree  or  more  miles  further  north 
than  the  line  up  to  which  he  had  occupied. 
Hie  dafm.of  appelant  Is  stated  by  Dr.  Rob- 
ertson, the  experienced  alienist,  who  examin- 
ed him  as  to  the  matter,  as  follows:  "I  ex- 
amined him  and  others  In  regard  to  that,  and 
be  went  into  the  details  with  me,  explain* 
ed  the  long  Spanish  grant  story,  and  the  final 
answer  he  made  to  my  last  questlini  was  that 
the  Pacific  Ocean  bound  him  on  the  west,  and 
lie  could  not  go  Into  tb0  ocean;  that  his 
•outh»n  boundary  was  absolutely  fixed,  and 
be  coald  not  go  b^<md  a  certain  point ;  that 
blB  eastern  boundary  was  the  mountain — he 
ooold  not  be  certain  of  that  because  it  bad 
not  been  surveyed,  but  on  the  north  he  was 
twnnded  by  the  Gonzales  ranch.  Wherever 
that  line  ran  his  property  stopped.  He  In- 
otetsd  he  owned  around  the  town  of  Pesca- 
dero,  and  he  is  a  little  bit  garrolona.  There 
la  another  evidence  of  old  age,  I  ■  forgot  to 
mcsitlon.  wiien  I  got  him  on  the  subject  of 
Ubi  propwty.  It  was  hard  to  divert  his  mind 
from  it ;  but  at  tbe  same  time  he  said,  when 
that  nvvey  was  ran,  be  would  only  daim^ 
'Wliat  was  Us  in  this  survey,  and  what  the 
law  said  was  his  be  would  take;  if  the  land 
bappened  to  be  two  or  three  miles  beyond 
bis  present  property,  tbat  be  was  paying  tax- 
es on,  he  would  ftccqtt  that  aa  tiie  boundary, 
and  certainly  force  his  neighbora  out  of  what 
l>elonKed  to  tahn;  bat  If  it  came  back  a  half 
A  mile  or  mile  wii3iln  tbe  property  he  now 
clalma,  tbat  ha  would  at  once  Tacate;  that 
be  did  not  want  an  acre  of  land  bdonging  to 
anybody  ala^  and  whatever  that  anrv^  show- 
ed to  be  the  troth  he  would  Iw  absolutely 
willing  to  stand  by  it;  that  be  wanted  noth- 
ing but  hia  own ;  bat  what  was  his  own  be 
abaointely  wanted.  Irreapectlve  of  preamt  pos* 
seadon.  In  other  words,  be  realised  tbat 
the  property  he  now  owns  and  now  oocnplee 
and  now  pays  taxes  on  belongs  to  him  and 
vlU  Mong  to  lilm  until  that  aorrey  la  made. 


He  hopes  when  the  survey  Is  made  It  will 
include  two  or  three  miles  that  belong  to  his 
neighbors."  And  tbe  appellant  says  tt^at  Carl 
Cobum  told  blm  that  he  owned  more  land 
north  of  his  grant,  and  he  thus  states  the 
matter  in  ills  testimony :  "Q.  Has  Carl  Co- 
burn  ever  said  anything  to  you  about  tbe 
northern  line  of  your  property?  A.  He  spoke 
to  me  about  the  northern  boundary.  X  told 
him  my  northern  boundary  Joined  on  what  is 
called  the  Gonzales — I  thlok  that  that  Is  the 
name  of  the  grant — the  southern  boundary 
of  Gonzales  was  my  northern  boundary  of 
the  Punta  del  Ano  Nuevo.  That  shows  on 
the  record.  The  west  of  my  grant  is  the 
ocean.  Q.  Yes,  sir.  Now,  without  regard  to 
the  other  boundaries,  what  did  he  tell  you 
with  regard  to  the  northern  boundary,  where 
he  thought  that  was?  A.  He  said  he  bad 
been  looking  the  thing  over,  and  It  was  north 
of  Spanish  Town  about  a  mlla  I  said  I  didn't 
know  that  I  wasn't  aware  it  ran  so  far 
north.  Well,  he  said  my  grant  called  for  so 
many  thousand  acres.  He  wanted  to  know 
bow  many  acres  there  was,  and  I  said  I  un- 
derstood there  were  7,700  and  some  odd  acres 
In  the  Spanish  grant — not  American  grant, 
but  Spanish  grant.  Well,  to  come  to  reckon 
that,  the  American  is  four  times  that  amount, 
and  it  comes  close  on  to  30.000  acres  in  the 
grant  Tlie  grant  of  course  was  a  Spanish 
grant  I  don't  know  anything  about  the  Unit- 
ed States  grants.  I  never  had  anything  to  do 
with  the  United  States  grants.  My  deed  of 
the  proper^  came  from  Mexico.  Q.  Well, 
now,  without  regard  to  the  history.  I  am  not 
going  into  the  tilstory  of  the  Mexican  grant, 
but  just  what  Carl  Cobum  told  yon.  I  un- 
derstand that  Carl  Cobum  told  you  tbat  tbe 
northern  line  was  far  to  the  north  of  Pes- 
cadero?  A.  He  said  It  was  beyond  Spanish 
Town.  'Well,'  I  said,  'I  wasn't  aware  of  that' 
'Well,'  he  said,  'It  comes  to  tbe  Gonzales 
southern  troundary.*  'Well,  I  don't  know  ex- 
actly where  the  Gonzales  southern  boundary 
was,  beeauBb  X  had  never  had  tlut  surveyed, 
and  the  grant  has  never  been  snrv^ed,  only 
little  portions  of  It— that  is,  the  grant  Punta 
del  Ano  Nnevo.* " 

With  these  facts  as  a  basis,  let  ns  examine 
and  analyse  tbe  testimony  aa  to  incompeten- 
cy. It  appears  tbat  In  the  year  1907  tbe  ap- 
pellant  had  litigation  with  ttM  Oasos  Ore^ 
Mill  Oompany,  Involving  Important  rlgbta  aa 
to  a  aale  of  growing  timber  and  rights  of  way. 
by  the  appellant  to  said  company.  The  case 
bad  been  dedded  against  am>e11ant  In  the  an- 
parlor  court  of  San  Mateo  county,  and  Carl 
J.  Gobum  appeared  to  be  rmy  anxious  to  aa. 
siat  In  appealing  tbe  case,  and  oflFered  hla 
BOTvIces  free  to  assist  bis  ande  In  any  man- 
ner he  could.  At  all  eventa,  Oarl  testified  that 
he  told  the  old  man  fliat  he  could  not  go 
ahead  and  aaslst  in  employing  attorneys  and 
attending  to  mattera  wittioat  soma  antliorlty, 
and  tbat  he  not  (oHj  told  Itls  anda  this,  bat 
tbat  he  refused  to  do  anything  wltiurat  a  pow< 
w  of  attorney ;  that  on  the  ITUi  day  of  An- 


Digitized  by  Google 


928 


106  FAOiriO 


KBFORTBB. 


(CaL 


gust,  1007,  a  general  power  of  attorney  waa 
executed  to  blm  and  signed  by  TiOren  Go^inru. 
The  power  of  attorns  was  Introduced  In  erl- 
dence,  and  banco  we  may  assume  that  there- 
after Carl  was  the  attorney  In  fact  of  his 
old  uncle.  Of  course,  as  snch  It  waa  bis  duty 
to  act  with  the  utmost  good  faith  with  his 
uncle  who  had  Imposed  confidence  in  blm. 
It  appears  that  about  the  IStta  day  of  Jano* 
ary,  1908,  Carl  wrote  to  the  other  nephew, 
Aaro  Coburn,  who  resided  In  Holyoke^  Masa., 
.and  In  response  to  the  letter  Azro  cams  to 
California,  mils  letter  was  not  shown,  nor 
was  It  produced  In  erldeuce,  although  some 
reference  was  made  to  Its  contraits.  There 
Is  nothing  to  show  that  any  deed  had  been 
made  by  appellant,  or  any  property  disposed 
of  np  to  this  time.  In  fact,  the  only  thing 
that  is  stated  by  Carl  as  a  reason  why  be 
wrote  to  Azro  Is  the  situation  regarding  the 
lawsDit  with  the  Gazos  Creek  Hill  Company, 
which  he  was  trying  to  compromise,  and  of 
which  one  of  the  attorneys  be  had  employed 
advised  the  compromise  or  settlement,  by  hav- 
ing appellant  pay  the  company  $23,000.  This 
appellant  refused  to  do,  claiming  that  be  was 
right,  and  would  win  the  case  on  appeal. 
The  result  shows  that  the  Judgment  of  ap- 
pellant was  correct,  for  he  did  win  the  case 
on  appeal.  Gazos  Creek  Mill  Co.  t.  Cobnrn, 
8  Cal.  App.  150,  96  Pac  350.  It  Is  a  slg- 
niflcant  fact  that  proceedings  bad  been  In- 
stituted to  have  appellant  declared  incom- 
petent some  eight  or  nine  years  before,  in 
which  proceedings  Carl  Cobum  was  a  wit- 
ness, and  claimed  at  that  time  that  bis  uncle 
was  mentally  Incompetent  Those  proceed- 
ings resulted  In  favor  of  appellant,  and  it  Is 
In  evidence,  and  not  contradicted,  that  since 
that  time  be  has  accumulated  some  $300,- 
000.  We  have  looked  In  vain  for  any  evidence 
of  any  act  tending  to  show  mental  Incompe- 
tency np  to  the  time  that  the  letter  was  sent 
to  Azro  by  GarL 

In  response  to  the  letter  from  Carl.  Azro 
arrived  In  San  Francisco  on  Janrfary  26, 1908, 
and  it  appears,  by  appointment,  met  his  cous- 
in Carl  at  the  Hotel  Jefferson  in  San  Fran- 
cisco. While  there  appellant  called  to  see 
his  nephew — whether  by  request  or  not  does 
not  appear.  Azro  describes  the  visit  as  fol- 
lows :  "We  went  upstairs  Into  my  room  and 
visited  there  during  the  evening,  and  during 
the  evening  I  bad  pleasant  conversation  with 
uncle,  and  talked  some  about  bis  affairs,  and 
I  asked  him  about  certain  litigation  he  bad 
got  into,  how  be  was  coming  out  on  It,  and 
he  told  me  be  was  coming  out  all  right,  and 
I  told  him  I  hoped  he  would.  He  made  only 
a  short  call  that  evening."  Carl  describes 
this  call  of  his  uncle  as  follows:  "He  came 
to  the  Jefferson  Hotel,  where  Mr.  Azro  Co- 
bum  and  I  were  stopping,  and  he  met  us 
them.  Azro  Cobum  took  him  up  to  bis  room, 
and  th^  began  to  have  a  talk  about  the  tim- 
ber case.  The  timber  case  I  believe  was  set 
tor  the  27th  of  this  month.  Mr.  Azro  Cabum 
and  I  had  consulted  Mr.  Lorai  Gobura's  at- 


tom^a.  'Wte  knew^-4t  least  I  knew— the 
caae  ytom  In  a  very  precarious  condlti<m ;  that 
there  was  daii^r  of  tba  case  being  dedded 
against  ns.  Mr.  Asro  Gobnm  asked  his  unde^ 
he  says,  'How  la  eTerythlng?*  and  asked  falm 
about  his  cases  and  bow  they  were  going 
along;  ntked  him  If  he  had  not  better  try 
and  do  something  to  aettle  the  case  before 
It  was  decided.'! 

We  will  now  review  briefly  what  these  two 
nephews  did.  according  to  th^  own  tMtlmo- 
ny.  In  order  to  procure  evldenoe  as  to  the 
mental  Incompetency  of  appellant.  The  first 
thing,  according  to  their  testimony,  was  to 
procure  a  deed  from  appellant  to  one  Rlcb- 
ards  of  the  ball  In  San  Francisco,  whidc 
deed  made  no  reference  to  the  city  hall  by 
name.  Both  Azro  and  Carl  testified  that  tbey 
saw  the  old  man  sign  this  deed.  It  is  dated 
January  28,  1908,  evidently  showing  that  dil- 
igence was  being  used  after  Azro  arrived  in 
San  Francisca  It  does  not  appear  that  aniy 
explanation  was  made  to  appellant  as  to  why 
they  wanted  the  deed  signed.  Azro  testified : 
"1  did  not  read  the  deed  to  Loren  Cobum. 
Nobody  read  It  to  him.  I  don't  know  that 
anybody  called  his  attention  particularly  to 
the  property  deecrlbed  therein.  I  don't  know 
what  Carl  said.  I  saw  him  sign  It  That  is 
all  I  saw  about  It  I  saw  him  read  It  Tliat 
Is  all.  I  assume  he  did  because  bis  lips  mov- 
ed. 1  don't  know  whether  or  not  he  was  told 
that  this  was  some  other  document,  a  lease 
of  a  portion  of  his  property  in  Pescadero.  I 
did  not  hear  any  such  remark."  Carl  testi- 
fied that  the  deed  was  signed  by  appellant 
without  any  representations  being  made  to 
him ;  that  "he  came  to  sign  that  document 
by  me  asking  him  to  in  my  office  at  Pesca- 
dero." nxere  were  two  deeds  offered  in  evi- 
dence procured  In  substantially  the  same  way, 
and  some  four  or  five  leases.  The  leases  were 
obtained  by  stating,  or  leaving  appellant  to 
infer,  that  they  were  of  property  claimed  by 
him  to  l>e  wlthln  the  calls  of  bis  grant  These 
instruments  were  procured  In  nearly  every 
case  at  the  Instance  of  Carl,  without  any  ex- 
planation to  the  old  man  as  to  the  descrip- 
tion. We  think  It  Is  sufficient  to  say  thae 
they  were  procured  by  one  in  whom  appel- 
lant bad  confidence  and  who  held  his  power 
of  attorney.  Azro  testified  that  the  papers, 
deeds,  and  leases  were  all  procured  for  th« 
purpose  of  being  used  In  these  proceedlngHw 
In  his  own  language  he  said:  "It  was  con- 
templated. If  we  could  get  sufficient  evidence 
that  be  had  done  something  that  was  detri- 
mental to  his  own  property,  or  liable  to,  ttm 
there  might  be  grounds  tor  this  proceeding: 
It  seems  to  me  the  powCT  of  attorney  was 
almost  sufficient;  but  at  the  same  time  I 
wanted  to  have  sufficient  evidence.  I  want- 
cd  to  be  sure,  not  that  Mr.  Cobum  could  es- 
cape these  proceedings,  hut  I  wanted  to  be 
sure  and  prove  to  the  court  that  he  was  in- 
competent;  that  he  might  be  likely  to  be 
influenced  by  some  designing  person."  And 
Carl  testified  to  ttie  same  effect   Be  said: 
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"All  of  theae  papers  were  prepezed  In  con- 
templation of  proceedings  of  this  character, 
just  as  tesUfled  to  hy  Mr.  Azro  Gobam,  and 
also  to  please  Mr.  Oobnm.  Mr.  Gobnm  was 
not  satisfied  noless  somebody  would  agree  to 
take  a  lease,  and  acknowledge  bis  authority 
over  that  grant,  and  I  saw  no  barm  In  do!ng 
so;  that  Is,  bo  far  as  this  lease  to  Dr.  Banks 
and  Mr.  Peny  were  concerned— stmply  to  sat- 
isfy him." 

Not  only  was  Carl  Cobum  the  attorney  In 
tect  of  tbe  old  man,  but  he  admits  that  he 
was  friendly  with  him,  pretending  to  adTlse 
and  assist,  while  In  fact  consulting  with 
Azro  and  his  attorneys  In  the  initiation  of 
proceedings  hostile  to  bim.  and  preparing  the 
deeds  and  procuring  the  signatures  thereto 
tor  evidence.  He  not  only  advised  appellant, 
bot  assisted  him  In  getting  witnesses  for 
the  trial,  not  even  intimating. that  be  was 
using  all  his  endeavors  to  have  his  un'cle  ad- 
judged incompetent,  and  to  be  appointed 
guardian.   If  appellant  was  mentally  Incom- 
petent. Carl  should  at  least  have  been  honest 
and  fair  with  him,  and  not  have  resorted 
to  deception  for  the  purpose  of  procuring 
evidence.   These  deeds  and  leases  were  pre- , 
pared  from  January  30  to  February  8,  1908, 
at  least  seven  of  them  within  a  period  of 
seven  days. '  The  petition  to  have  a  guardian 
appointed  was  filed  on  the  8th  day  of  Feb- 
ruary, I9i^  and  the  trial  commenced  on  the 
15th.   A^ro  Cobum  thus  procured  sufficient 
evidence  vrlthin  a  week  to  satisfy  himself 
that  his  uncle  was  incompetent,  not  based 
upon  evidence  of  what  occurred  before  he 
came  to  California,  but  based  upon  evidence 
of  acts  done  within  the  week.    Sur^y  if 
appellant  was-  mentally  Insane  on  the  Ist 
day  of  February,  1008,  ample  evidence  could 
have  l>een  procured  among  bis  neighbors  In 
the  community  where  he  had  spent  nearly 
all  his  life.    In  our  opinion  the  mere  sign- 
ing of  these  deeds  and  leases,  If  true,  is  not 
sufficient  to  show  mental  Incompetency;  and 
it  may  further  be  remarked  that  appellant 
denies  that  he  ever  signed  them.    We  do 
not  attach  any  great  Importance  to  the  tes- 
timony of  Carl  Cot)urn  to  the  effect  that  ap- 
pellant wanted  him  to  raise  quite  a  sum  of 
money  to  be  used  In  part  in  bribing  certain 
Judges.   Appellant  denies  that  be  ever  made 
such  a  request  or  even  Intimated  it   It  does 
Dot  appear  that  such  bribes  were  ever  offer- 
ed or  attempted,  and  the  fact.  If  true,  would 
not  of  Itself  be  sufficient  to  show  mental 
unsoundness.    Carl,  according  to  bis  own 
evidence,  agreed  to  take  part  in  the  con- 
templated bribing,  and  It  does  not  appear 
that  he  ever  protested  or  even  suggested  that 
It  would  be  wrong. 

We  therefore  may  eliminate  from  the  case 
the  acts  as  to  the  Gazes  Creek  litigation,  tn 
wbich  the  appellant  had  the  best  Judgment 
of  them  all;  the  signing  of  the  deeds  and 
leases  without  explanation  to  him  by  his  at- 
torney In  fact,  who  had  been  a  witness 
asalnst  him  nine  years  ago  in  a  similar  pro> 


ceeding,  and  irtio  deceived  him  1^  pretendtns 
to  be  his  friend;  the  claim  to  lands  norfii  of 
Pescadero,  which  claim,  even  If  not  well 
founded,  was  a  harmless  delusion.  Then 
what  is  the  evidence  of  Hie  mental  unsound- 
ness of  appellant?  No  physician  or  alienist 
was  called  by  petitioner,  nor  did  he  have  , 
any  medical  examination  made  of  appel- 
lant Dr.  Banks  testified  that  in  Ids  opin- 
ion appellant  was  "not  competent  to  manage 
his  own  business**;  but  he  said  nothing  as 
to  his  "mental  sanity,"  and  not  only  this,  but 
It  appeared  from  his  evidence  that  his  ac- 
quaintance was  what  be  called  a  "mere  cas- 
ual one."  He  further  testified  that  bis  opin- 
ion was  based  to  a  great  extent  upon  the 
signing  of  a  lease  by  appellant  to  himself. 
Dr.  Banks,  upon  consultation  with  Carl  and 
Axro  Goburn,  paid  appellant  $5  for  onl 
month's  rent  and  agreed  to  contlnae  to  pay 
$5  per  month  for  a  iot  which  appellant  claim- 
ed to  be  within  his  boundaries.  In  cross-ex- 
amination he  said:  **I  cannot  recall  one  in- 
stance that  I  know  of  by  observation  in 
which  Mr.  Cobum  has  been  gotten  the  best 
of." 

B.  B.  Gayety,  a  witness  for  petitioner, 
when  asked  whether  be  regarded  appelant 
as  a  man  who  is  competent  to  manage  his 
own  affairs,  replied:  "Sometimes  I  do; 
sometimes  I  do  not"  In  cross-examination 
he  said.  In  speaking  of  appellant:  "Be  gives 
his  own  personal  attention  to  that,  and 
makes  his  own  leases  with  his  tenants,  and 
collects  bis  own  rents.  •  •  •  The  condi- 
tions were  very  binding  upon  the  tenants. 
I  should  Judge  they  were  what  I  used  Xo 
term  when  I  made  leases  an  'iron-clad  lease.' 
Mr.  Cobum  in  those  leases  has  safeguarded 
bis  interests  in  every  imaginable  way. 
♦  •  *  In  one  sense  of  tbe  word  he  is  a 
very  careful  business  man  In  Ids  dealings 
there  with  bis  tenants  and  in  other  baslness 
transactionB." 

N.  J.  Perry  testified  that  he  liad  known 
appellant  off  and  on  for  12  years.  He  did  not 
pretend  to  be  an  Intimate  acquaintance,  or 
testify  as  to  bis  mental  sanity.  In  cross-ex- 
amination he  said:  That  he  could  not  state 
that  appellant  is  in  such  a  condition  physi- 
cally that  he  is  not  able  to  take  care  of 
himself.  That  appellant  "has  a  great  deal 
of  properfy  over  there,  a  great  many  ten- 
ants, makes  a  great  many  leases,  has  a  great 
deal  of  rent  to  collect  at  different  times.  He 
drives  around,  sometimes  the  old  man  TTpton 
with  him,  and  at  other  times  I  think  Miss 
Upton  goes  out  with  him.  •  •  •  I  have 
said  before,  in  the  way  tliat  Mr.  Cobum  tias 
expressed  himself  to  me,  I  believe  that  he 
is  lacking  In  vitality,  that  Is  aU," 

Manuel  Goulart  testified  that  he  had 
known  appellant  since  1882,  and  in  his  opin- 
ion appellant  was  not  competent  to  manage 
his  property.  In  cross-examination  he  said, 
however:  "All  the  business  that  I  have  done 
has  been  vrlth  Mr.  Cobum.  I  have  leased 
some  land  from  him.  I  leased  land  last  yeav 
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from  him,  and  bad  my  dealings  with  blm 
direct  I  found  him  able  at  that  time  to 
transact  the  buslnesa  with  me.  •  *  •  The 
bQslnesa  was  transacted  satisfactorily  to 
both  aides;  tiiat  la,  I  leased  some  land,  aud 
we  agreed  upon  the  rental,  and  Mr.  Gobum 
agreed  upon  the  amount  I  should  pay.  I 
rented  a  ranch  for  cash  rent,  and  another 
piece  of  land  I  had  on  sharea." 

Gehlel  Coburn,  a  brother  10  years  younger 
than  appellant,  testified  that  in  his  opinion 
appellant  was  not  competent  to  manage  bis 
business.  It  appeared,  however,  in  crosa-ex- 
amluatlon,  that  the  witnera  bad  sawed  wood 
for  appellant;  but  evidently  the  alleged  In- 
competent was  the  one  who  could  pay  the 
unsuccesafnl  witness  for  sawing  wood.  This 
witness  admitted  that  he  took  part  in  try- 
ing to  have  a  guardian  appointed  for  appel- 
lant some  nine  years  ago.  He  further  testi- 
fied: "I  tiiNL  testlfled  that  Mr.  Coburn  was 
IncfHnpetant  The  result  was  that  be  was 
proven  not  Incompetent  *  *  *  So  far  aa 
Mr.  Loren  Cobum'a  ability  to  get  about  is 
concerned,  he  is  about  as  actlTe  and  spry 
now  as  he  waa  eight  or  nine  years  ago.  He 
appears  to  be  around.  I  only  iKe  him  occa- 
sionally 70a  knov,  Z  n^lce  no  material  dif- 
ference so  far  aa  hla  being  able  to  get  about 
Is  concerned;  only  he  goes  a  little  lame  more 
than  he  used  to,  bent  over.  *  *  *  As  to 
his  habits  of  llTlng,  Mr.  Oobum,  I  don't 
know  that  he  dlsslpateB.  I  don't  think  that 
he  uses  Intoxicating  llQuors.  *  *  *  He 
does  not  use  tobacco  In  any  form.  I  think 
he  leads  a  regular  life  so  for  as  that  is 
c^nconed.  He  has  no  bad  habits  of  any 
kind  that  he  needs  the  a^lntment  of  a 
guardian  for.** 

This  presents  ttie  substance  of  all  the  evi- 
dence offwed  by  petttlonw  as  to  moital  In- 
cunpetfflicy.  Thwe  is  nothing  to  show  that 
appellant  is  incapable -of  taking  care  of  bim> 
selt  niere  is  but  the  mere  opinion  of  a 
few  witnesses  as  to  ai^ellant  being  Incom- 
petent to  take  care  of  his  property,  and  these 
(qtlnlons  are  worthless  because  not  based 
upon  any  facts  or  reascms.  On  the  other 
hand,  appelant  presented  the  evidence  of 
many  of  Ida  neighbors  as  to  hla  mental  and 
physical  competency.  We  have  not  ^ace  to 
give  even  a  sym^sls  of  that  testimony,  hut 
that  of  James  Moffltt  the  cashier  of  the 
Ftret  National  Bank  <tf  San  Frandscc^  Is  a 
sampteL  Mr.  Moffltt  testifled:  "I  know  Lor^ 
en  Coburn  of  Pescadero;  have  known  him 
sev«i  or  eight  years.  He  Is  a  patnm  of  our 
bank.  He  has  been  such  for  approximately 
that  time,  a  little  more  or  less.  I  have 
known  him  In  connection  with  the  bank  dur- 
ing that  time,  during  whldi  time  I  have  fre- 
quently met  blm  in  business.  *  ■  *  I 
don't  know  his  age  exactly.  I  suppose  gen- 
ially he  must  be  well  over  the  70-year  term, 
and  he  always  struck  me  as  a  man  of  remark- 
able physical  strength.  I  have  hod  business  re- 
lations with  him  conceming  his  affairs  and  his 
rdatimis  to  the  bank,  and  have  had  an  op- 
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portunlty  during  those  business  operations 
of  forming  an  opinion  as  to  whether  he  was 
mentally  ounpetent  My  opinion  with  ref- 
erence to  his  competency  or  otherwise,  as 
the  managemait  of  his  own  affairs  Is,  tiiat 
he  Is  absolutely  conqpetent  I  think  he  is 
aa  well  competent  to  manage  his  own  affairs 
and  look  after  his  side  of  the  bargain  as 
any  one  I  have  come  In  contact  with  in. the 
bank  for  the  last  10  or  16  years;  that  Is, 
that  he  can  take  care  of  his  side  of  the  bar- 
gain." , 

Dr.  Robertson,  a  physician  of  standing  and 
an  alienist  of  experience,  carefully  examin- 
ed appellant  and  testified  as  to  hla  health, 
both  mental  and  physical,  as  follows:  "Mr. 
Coburn,  so  far  as  I  could  Judge,  Is  an  abso- 
lutely healthy  man.  •  •  *  I  could  hardly 
believe  that  a  man  82  years  old  could  have 
the  apparent  ptiyslcal  vigor  that  this  man 
does.  For  Instance,  upon  handing  blm  a 
paper  to  read,  I  found  be  didn't  use  glasses 
at  all.  I  am  barely  turned  50,  and  yet  I  find 
glasses  an  absolute  necessity.  I  find  his 
hearing  in  good  condition.  I  found  bis  heart 
In  normal  position  end  condition.  I  found 
no  evidence  of  any  change  of  circulation  In 
the  brain  such  as  we  expect  to  find  in  a  man 
over  60.  As  a  matter  of  fact  in  nothing 
that  I  examined.  In  no  statonent  that  be 
made  to  me,  did  I  find  anything  other  than  a 
normal  Individual,  either  mentally  or  physic- 
ally. •  •  •  Mr.  Goburn's  whole  life  baa 
been  one  of  money,  the  acQUIsltlon  of  money, 
the  handling  of  money  and  distribution  of 
mon^,  all  in  the  world  that  he  thinks  of 
apparently— bis  one  ambition  in  life  is  to  ac- 
quire mon^,  to  bold  i^perty,  and  to  flg^t 
for  what  he  believes  Is  right  He  has  a 
keen  saiae  at  Justice  apparently,  at  least 
Justice  so  far  as  it  relates  to  blm  and  othw 
people,  He  told  me,  for  Instance,  If  he  waa 
deprived  of  his  rights,  and  bad  to  go  to  any 
guardian,  and  wanted  a  four-bid  meal,  and 
be  handed  blm  two  bits,  and  told  tiim  to 
get  a  dinner  with  that— 4he  old  man  hdd 
out  his  hands  In  horror,  opresaing  abeolnto 
disgust" 

The  a^iellBnt  took  the  stand  In  bis  own 
bdialf,  and  there  is  nothing  In  his  long  ex- 
andnation  that  even  tends  to  show  mental 
incompetency.  No  <me  could  read  the  testi- 
mony without  being  impressed  with  his  kem 
grasp  of  businesa  details.  Part  of  his  testi- 
mony is  as  follows :  **I  pay  my  bills.  I  deal 
altogether  in  cash.  No  long  talis  about  It 
If  I  go  to  a  man  In  Pescadero  and  get  any- 
thing fnnn  the  grocezy,  $2.00,  'here  Is  yoor 
change,  give  me  a  receipt  fbr  it'  And  If  I 
have  men  working  for  me,  I  propose  to  pay 
them  off  every  month,  so  as  not  to  have  any 
back  arrai^mentB,  and.  If  there  Is  any  en- 
tanglement or  anything,  we  have  to  refer 
bade  only  one  month.  Z  haven't  got  no  paxt- 
ners.  I  ain't  in  ai^  stodt  because  I  have  got 
all  Ihe  sto(^  In  my  oorporaticm  myselfi 
•  *  •  Well  I  go  to  bed  from  8  to  9  o'clock, 
I  have  no  chance — no  use  for  thla  off  to 
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tbeaten  and  f^im^^lny  placea,  and  taking  a 
drink  and  harlng  a  great  time.  I  never  do 
asyttOng  of  tbat  fclnd.  When  I  get  tbroufl^ 
nv  work  at  night,  I  go  Into  xtxr  home.  I 
hare  a  flr^lace,  and  bnlld  a  flre^  tit  down, 
wann  my  feet,  not  myself  np,  and  ahont  8 
or  9  o'cIodE  I  go  to  bed.  Sometimes  It  over^ 
mm  tiiat;  vhen  I  hare  something  qnlto  par- 
tlcnlar  to  attend  to,  and  I  don't  get  to  bed 
ontU  10  or  8  or  9;  bat  as  a  general  mle  I 
go  to  bed  abont  half  past  8  or  9,  and  get  np 
In  Uie  morning  from  6  to  7,  and  when  I  am 
np  aronnd  I  hare  sometiiiDg  to  attend  to, 
and  the  folks  that  know  me  thej  know  that 
I  am  ont  aronnd  attending  to  bnslness."  His 
descrlptton  of  meeting  Azro  Cobom  at  the 
JeBTOTBon  Hotel  In  San  Francisco  Is  bb  fol- 
lows: "He  wanted  me  to  go  np  and  see  him. 
I  went  np  there  and  saw  him  a  few  minutes, 
and  he  commenced  to  talk  abont  my  prop- 
erty, and  I  thought  that  was  qneer  abont  his 
talkliuc  abont  my  property.  I  thonght  be  had 
better  take  care  of  hla  own  property  at  hom^ 
and  I  was  competent  to  take  care  of  my  own 
property— to  come  about  8,000  miles  to  take 
care  of  my  property.  I  said.  'What  la  tiie 
matter  with  your  "WeU',  he  said,  •!  will 
tell  yon,  yon  are  in  litigation  over  some  tim- 
ber land  here'  'Well,*  I  said.  Vhat  of  Itr 
'Well,'  he  said,  *don't  yon  think  you  had  bet- 
•ter  seek  a  compromise  imd  settle  up7  'Well.' 
I  said.  *I  haren't  got  nothing  to  compromise.' 
'AVell,*  he  said.  *I  thhik  you  had  better. 
They  may  beat  yon,'  and  all  that  I  said: 
*I  don't  know  bow  they  are  going  to  beat  me. 
They  have  no  canse  of  action.* " 

We  are  fully  aware  that  an  appellate  court 
win  not  reverse  a  finding  If  there  Is  a  sub- 
stantial conflict  In  the  evidence;  but  the 
evidence.  In  order  to  raise  a  conflict,  must  be 
such  as  to  present  a  fair  and  rensonable 
ground  for  a  difference  of  opinion.  The  find- 
ing or  verdict  must  have  meritorious  support 
In  the  evidence.  A  few  general  statements 
without  substantial  reasons  are  not  sufficient 
to  raise  a  conflict.  Smith  v.  Belshaw,  89 
Cal.  427.  26  Pac.  834;  Field  v.  Sborb,  89  Cal. 
662,  84  Pac.  604.  In  the  latter  case  it  was 
Bought  to  have  a  gift  of  personal  property 
set  aside  at  the  suit  of  an  administrator,  on 
the  ground  that  the  decedent,  at  the  time  of 
making  the  transfer,  was  of  unsound  mind, 
and  the  jury  found  that  the  mind  of  the 
decedent  was  sound  up  to  within  three  days 
of  the  making  of  the  transfer,  and  from  that 
time  on  was  nnsound.  The  court  held  that 
the  finding  of  the  jury  as  to  unsoundness  of 
mind  at  the  date  of  the  transfer  was  without 
Bufficloit  support  In  the  evidence,  and  there- 
fore set  the  verdict  aside. 

The  court  erred  In  allowing  several  wit- 
nesses to  testify,  under  the  objections  and 
exceptions  of  appellant,  as  tp  their  oplDlous 
as  to  "the  ability  of  appellant  to  manage  bis 
propoty,"  and  "as  to  whether  or  not  in 
tbelr  opinions  he  was  likely  to  be  Imposed 
upon  by  designing  parties."  The  opinions  of 
tbe  wltneases  upon  these  qnestlona  «nd  a» 


to  flteae  matters  wer»  deariy  Inadmissible. 
The  Code  provides  (Code  (St.  Ptoc.  1  1870, 
snbd.  10)  that  evldmce  may  be  given  npon 
the  trial  of  the  following  facts:  mie  oirtn- 
lon  of  a  snbacrlblng  witness  to  a  writing,  tbe 
validity  of  which  la  in  dtepntc^  respecting 
the  mental  sanity  of  the  signer,  and  the  opin- 
ion of  an  Intimate  acquaintance  respecting 
the  mental  sanity  of  a  person,  the  reason  tor 
the  opinion  being  given.**  And  in  sudi  ouw 
the  reasons  npon  which  the  opinion  Is  based 
most  be  given,  and  the  opinion  itself  can 
have  no  weight  other  than  that  which  the 
reastm  brli^  to  its  support  Bstato  of  Dol- 
beer,  149  Col.  227,  86  Pac.  695. 

The  opinion  as  to  the  mmtal  sanity  of  a  ' 
person  is  one  thing:  His  opinion  as  to 
whethw  or  not  he  in  competent  to  pnqwriy 
attend  to  his  bnslnees,  or  whether  he  Is  like- 
ly to  be  imposed  upon,  is  quite  another  and 
different  tiling.  Aiapter  v.  Pillar.  28  Oblo. 
209.  63  Pac  802.  It  was  there  said:  *'Ap- 
pljing  these  mies,  it  la  manifest  that  the 
opinions  of  the  witnesses  regarding  the  in- 
capability of  the  plaintiff  In  error  to  man-- 
age  and  control  his  own  hmthiess  affairs 
should  have  been  excluded.  Those  who  had 
seen  and  conversed  wltii  him  conid  prcq^erly 
give  their  opinion  on  the  question  of  his  in- 
sanity ;  but  ttie  vital  one,  1.  e.,  Uie  d^free  of 
his  mental  Incapacity  In  timt  account,  and 
the  extent  to  which  he  may  liaTe  been  Inca- 
pacitated thereby  from  managing  his  busi- 
ness, the  Jury  should  have  determined  from 
all  the  evidence  on  the  subject  Tt  was  not 
a  question  which  required  i)ecullar  Alll  or 
knowledge  to  comprehend.  It  was  one  which 
men  of  ordinary,  average  IntelllgCTce,  after 
being  acquainted  with  the  hallucinations.  If 
any,  of  plaintiff  in  error,  his  acte  and 
thoughts  prompted  thereby,  could  ascertain 
for  themselves,  based  upon  their  own  ex- 
perience and  observations. " 

In  the  Estate  of  Taylor.  92  Cal.  564.  2S 
Pac.  603,  It  was  held  that  the  opinion  of  a 
witness  as  to  the  capacity  of  a  testator  to 
make  a  will  was  not  admissible;  the  court 
holding  that  such  opinion  was  quite  differ- 
ent from  an  opinion  as  to  mental  sanity. 

The  orders  are  reversed. 

HALL,  J.  I  concur  in  the  Judgment,  but 
am  nnable  to  agree  with  what  Is  said  In  the 
opinion  of  the  presiding  Justice  as  to  the  In- 
suffidency  of  the  evidence  to  support  the 
finding  that  appellant  "Is  Incapable  of  tak- 
ing care  of  himself  and  managing  his  prop- 
erty." The  evidence  upon  this  point  Is  not 
as  satisfactory  as  It  might  be,  and  If  the 
members  of  this  court  were  sitting  as  trial 
Judges  It  Is  quite  possible  or  even  probable 
that  we  would  not  have  come  to  the  same 
conclusion  as  to  the  ultimate  facte  as  that 
arrived  at  by  the  trial  court;  but  this  ia 
not  the  test  applied  In  this  court  upon  an 
appeal.  If  the  findings  attet&ed  are  sup- 
ported by  any  substantial  endeoce^  tiie  flnd^ 
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lugs  of  the  trial  court  are  concloslTe  npon 
this  court 

I  agree  with  what  the  presiding  Justice 
has  said  in  regard  to  the  action  of  the  trial 
court  In  allowing  witnesses  to  give  their 
opinions  as  to  whether  or  not  appellant  had 
the  ability  to  manage  his  property.  By  this 
testimony  witnesses  were  allowed,  In  effect, 
to  give  their  opinions  upon  the  general  mer- 
its of  the  case  and  ai  to  the  question  direct- 
ly in  issue.  This  may  not  be  done.  Wilson 
v.  Reedy,  33  Minn.  503,  24  N.  W.  191;  Mc- 
Donald T.  State,  127  N.  T.  18,  27  N.  B.  858 ; 
Blum  T.  Manhattan  By.  Co.,  1  Misc.  Rep. 
U9,  20  N.  T.  Supp.  722 ;  Darls  T.  Puller,  12 
Vt.  178.  36  Am.  Dec.  834 ;  Marcy  t.  ^xm  Mnt 
Ins.  Co.,  11  La.  Ann.  748;  Hoener  t.  Kock, 
84  111.  408;  Muldowney  t.  HI.  Cent  By.  Co.. 
39  Iowa,  615;  White  t.  Bailey.  10  Mich.  155. 

KERRIOAN,  J.  I  ooncor  In  what  la  aal* 
br  Jnatlce  HALL. 


(U  Cal.  A.  629 

MacLEX:>D  t.  MO  RAN.    (dr.  644.) 
(Omirt  of  Appeal.  Third  District,  CaliComla. 
Oct  29.  1909.) 

1.  Appbax,  ahd  Bbbob  (I  1099*)— DxrannwA- 
TioR— Law  or  Cask— Deoibioh  of  Fobueb 

Appeal. 

A  decision  of  the  Supreme  Court  on  a  form- 
er appeal  as  to  the  effect  of  a  trust  deed  is 
binding  upon  the  appellate  court  on  a  subse- 
queat  appeal  of  the  case  to  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4373 ;  Dec.  Dijr.  %  10G9.*1 

2.  PABTIES    (I  80*)— NOHJOIlfDKR— POBPOSE— 

Manner  of  Raising  Objection — Demub- 

BBB. 

Under  Code  Civ.  Proc.  I  430,  permitting  a 
defendant  to  demur  to  the  complaint  when  it 
shows  upon  its  face  a  defect  in  parties  plain- 
tiff, defendant  should  have  objected  to  the  non- 
Joinder  of  the  husband,  in  an  action  by  a  mar- 
ried womaoj  by  demurrer  to  the  complaint,  and 
not  by  motion  to  mal^e  the  husband  a  party. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  {123;.  Dec.  Dig.  |  80.*] 

8.  Husband  and  Wife  (§  221*)— Actions  bt 

Wife— JoiNDEB  of  Husband. 

Under  Code  Civ.  Proc.  }  370,  repairing  the 
husband  to  be  joined  with  a  married  woman 
when  she  is  a  party,  except  when  the  action  con- 
cerns her  right  or  claim  to  the  homestead  prop- 
erty the  wiie  coald  sue  alone  in  an  action  to 
quiet  title  to  property  claimed  as  a  homestead, 
and  she  need  not  establish  a  valid  homestead 
right  before  suing; 

[Ed.  Note.— For  other  cases,  see  HniAiand  and 
Wife,  Cent  Dig.  1802;  Dec.  Dig.  |  221.*] 

4.  BoHEffiSAD  (I  88*)— Sklbctiom  bt  Wifb— 
Valub  of  Propertt. 

Civ.  Code,  |  1260,  permits  homesteads  to  be 
selected,  not  to  exceed  $5,000  in  value  by  any 
head  of  a  family,  or  not  to  exceed  Sl.WO  in 
value  by  any  other  person.  Section  1262  pro- 
Tides  that  to  select  a  homestead,  the  husband, 
or  other  head  of  a  family,  or.  In  case  he  baa 
not  made  such  selection,  the  wif^  must  execute 
and  acknowledge  a  declaration  of  a  homestead ; 
and  section  1263  requires  that  the  declaration 
■how  that  the  one  making  it  is  the  head  of  a 
family,  or,  when  made  tba  wife,  that  her 
husband  has  not  made  such  declaratioa,  and 


that  idle  makes  It  for  their  joint  braefit  Betd 
that  where  the  husband  as  head  of  a  family 
has  not  selected  a  homestead,  the  wife  may,  for 
their  joint  benefit,  make  the  same  selection  that 
he  could  have  made,  and  hence  could  sslsct  prop- 
erty of  the  value  of  $5,00a 
[Ed.  Note.— For  other  cum,  see  Homestead. 

Dec  Dig.  i  sa*] 

5.  Evidence  (|  448*1- Parol  Evidence— Ex- 
PLAiNiNo  Deed — Unaubiodous  Deed. 

Code  CSv.  Froc.  |  1869,  authorizing  other 
evidence  of  the  circumstances  under  which  a 
deed  was  made  as  defined  In  section  18G0,  or  to 
explain  an  intrinsic  ambiguity,  and  section  1830, 
permitting  the  circumstances  under  which  an  in- 
strument including  a  deed,  was  made  to  be 
shown  to  assist  the  judge  In  Its  proper  construc- 
tion, an  not  applicable  to  the  constiucUoo  of 
a  tmst  deed  where  it  was  unambiguous,  so  that 
parol  evidence  to  explain  or  contradict  it  would 
not  be  admissible. 

[Ed.  Note.— For  other  caaea,  see  BvidsMSL 
Cent  Dig.  |  2068:   Dec.  Dig.  I  448.*] 

Appeal  from  Superior  Court,  San  Joaqoln 
County;  Frank  H.  Smith,  Jud^ 

Action  by  Emma  J,  MacLeod  against  Joe 
Moran.  From  a  Judgmuit  for  plaintiff  and 
an  order  denying  a  new  trial,  d^endaut  ap* 
peals.  Affirmed. 

See,  also,  153  CaL  07,  94  Pac.  604. 

R.  L.  .Beardslee  and  O.  B.  ParklnwHi,  for 
appellant  J.  A.  Plammer,  for  respondoit 

HART,  J.  The  purpose  of  this  action  Is  to 
obtain  a  decree  canceling  and  anuuIUng  cer-' 
tain  deeds,  together  with  the  records  thereof, 
purporting  to  convey  certain  real  property 
situated  In  the  county  of  San  Joaqoln,  and 
to  quiet  plaintiff's  title  to  aald  property. 
PlaintifC  was  given  judgment,  and  this  ap- 
peal Is  brought  here  bj  the  defendant  from 
said  judgment  and  the  order  denying  lila  mo* 
tlon  for  a  new  trial. 

This  is  the  second  trial  of  the  cause,  the 
Judgment  rendered  and  entered  at  the  first 
trial  haying  been  reversed  on  ajweal  by  the 
Supreme  Court  and  the  cause  retomed  to  the 
court  below  for  retrial.  McLeod  t.  Horan, 
163  Cal.  97,  94  Pac.  604.  In  the  language  of 
the  opinion  of  the  Supreme  Court  on  that  ap- 
peal, written  by  Mr.  Justice  Angellottl.  we 
present  the  facts  as  follows:  *'l^e  real  prop- 
erty involved  was  community  property,  hav- 
ing been  acquired  by  plaintiff's  husband.  A. 
K.  MacLeod,  after  their  marriage  and  by 
their  joint  efforts,  and  was  their  family 
home.  It  was  r^ularly  selected  as  a  bome- 
atead  by  plalntlfF  on  May  8.  1902.  In  Janu- 
ary, 1904,  the  deed  of  trust  was  executed 
and  acknowledged  by  plaintiff  and  her  hus- 
band, and  recorded  In  the  office  €l  ttie  coun- 
ty recorder.  By  tills  instnunait,  the  hus- 
band and  wife  purported  to  gnuit,  bai^ln. 
sell,  eta,  the  land  In  question  to  U.  L.  Slnu 
and  G.  L.  Flack  In  tmat  as  secorilr  for  the 
payment  of  $450  with  interest  to  one  Vary 
B.  Sims.  The  trust  deed  was  in  the  form 
ordinarily  used  for  such  instruments  when 
given  as  securi^  for  the  payment  of  a  debt, 
antiioriBlng  the  trustees,  among  other  things. 
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to  sell  tbe  property  at  public  auctioa  Id  the 
event  of  default  In  the  payment  of  principal 
or  Interest,  to  execute  and  deliver  a  deed  on 
sucb  sale,  and  to  appropriate  such  portion 
of  tbe  proceeds  of  sale  as  was  necessary  to 
the  payment  of  the  debt  and  costs.  It  was 
provided  therein  that  If  the  makers  of  the' 
deed  paid  at  maturity  all  sums  secured  there- 
by, the  trustees  'shall  reconvey  all  the  estate 
Id  the  premises  aforesaid  to  them  by  this  In- 
strument granted  unto  the  said  A.  K.  Mac- 
Leod,  or  bis  assigns,  at  bis  request  and  cost' 
Immediately  following  the  description'  by 
metes  and  bounds  of  tbe  property  conveyed 
was  the  following:  'And  also  all  the  ^tate, 
Interest,  claim  and  demand,  as  well  in  law  as 
In  eqni^.  which  the  said  parties  of  the  first 
part  may  have  or  may  hereafter  acquire  of, 
In  and  to  tbe  said  premises,  with  the  ap- 
purtenances, hereby  expressly  abandoning  all 
right  of  homestead  In  and  to  said  premises.' 
On  March  23,  1904.  there  was  executed  and 
a(toiowIedged  by  the  trustees  and  recorded  a 
reconveyance  of  the  property  to  said  A.  K. 
Mad^eod,  It  being  recited  therein  that  all 
the  indebtedness  secured  by  tbe  deed  of  trust 
bad  been  paid.  On  the  same  day  said  A.  K. 
MacI.eod  executed  and  delivered  a  deed  of 
conveyance  purporting  to  convey  the  proper- 
ty to  one  Edward  Studivan,  but  plaintiff  did 
not  join  therein.  Subsequently  Studivan  exe- 
cuted and  delivered  to  defendant  Joe  Moran 
a  quitclaim  deed  of  tbe  property." 

The  only  point  involved  and  decided  in  tbe 
first  appeal  was  whether  the  trust  deed  re- 
ferred to  constituted  an  abandonment  of  tbe 
homestead  regularly  selected  by  plaintiff  pri- 
or to  tbe  execution  of  said  trust  deed  In  ac- 
cordance with  the  terms  of  the  several  sec- 
tions of  the  Civil  Code  relating  to  the  subject 
of  the  selection  and  abandonment  of  home- 
steads. The  court  held  that  tbe  effect  of  said 
trust  deed  "amounted  to  nothing  more  than 
an  express  abandonment  to  the  trustees,  for 
the  purposes  of  the  trust,  of  all  claim  of 
homestead,"  and  that  upon  tbe  payment  of 
tbe  debt,  to  secure  wmcb  the  t^u8^  deed  was 
executed,  the  trustors  were  restored  to  all 
the  estate  with  which  the  property  was  im- 
pressed at  the  time  of  the  execution  of  said 
deed.   The  decision  of  tbe  point  by  the  Su- 
preme Court  adversely  to  the  contention  of 
appellant  with  regard  to  the  effect  of  the  pro- 
visions of  the  trust  deed  upon  the  homestead 
declared  and  recorded  by  plaintiff  before  tbe 
execution  of  said  deed,  necessarily  eliminates 
that  question  as  a  subject  of  discussion  bere. 
But  there  are  some  actional  points  present- 
ed on  this  appeal. 

1.  It  is  claimed  that  the  court  erred  to  the 
prejudice  of  the  defendant  In  refusing  to 
gr&nt  his  motion  to  restore  A.  K.  MacLeod, 
liusband  of  plaintiff,  as  a  party  defendant  to 
ttie  action.  It  appears  that,  at  the  first  trial, 
I^acLeod  was  made  a  defendant  but  that  the 
court  dismissed  the  action  as  to  him.  There 
js  notblng  in  the  pleadings  showing  that  Mac- 
X^eod  was  and  Is  a  Decessaty  party  defendant 
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But  counsel  for  the  defendant  make  tbe  point 
here  that  the  motion  should  have  been  grant- 
ed because  the  plaintiff,  as  they  contend.  Is 
without  authority  to  sue  without  Joining  inae 
husband  as  plaintiff.  The  complaint  discloses 
the  rtiattonshlp  between  the  plaintiff  and 
MacLeod  to  be  tliat  of  husband  and  wife,  and 
if  appellant  desired  to  make  tbe  point  here 
contended  for  In  the  court  below  he  should 
have  done  so  by  demurrer.  Code  Civ.  Proc 
fi  430.  Assuming,  however,  that  he  could  ac- 
complish the  same  object  by  a  motion,  be 
failed  to  proceed  propetiy,  for  he  only  asked 
that  MacLeod  be  made  a  defendant  But  tbe 
point  Is  untenable  In  any  event  Section  370 
of  the  Code  of  Civil  Procedure  provides  that 
"when  a  married  woman  is  a  party,  her  hus- 
band must  be  Joined  with  ber,  except:  (1) 
When  tbe  action  concerns  her  separate  prop- 
erty, or  her  right  or  claim  to  the  homestead 
property,  she  may  sue  alone." 

The  contention  of  the  appellant  is  that  this 
is  not  an  action  Involving  a  right  or  claim  to 
the  homestead;  but  tuat  It  Is  "an  action  to 
determine  whether  or  not  the  property  Is  Im- 
pressed with  a  valid  homestead."  The  sug- 
gested distinction  Is  one  without  a  difference, 
so  far  as  plaintiff's  right  to  sue  alone  Is  con- 
cerned. The  action  here  Is  one  to  quiet  plain- 
tiff's homestead  title  to  tbe  property  involved. 
The  mere  fact  that  the  defendant  tendered 
an  Issue  challenging  the  validity  of  plaintiff's 
claim  to  a  homestead  title  does  not  render  the 
action  any  the  less  one  concerning  her  "right 
or  claim  to  homestead  property."  But  coun- 
sel go  so  far  as  to  declare  that  before  the 
wife  can  sue  alone  it  must  first  be  "establish- 
ed that  there  Is  or  was  a  valid  homestead." 
There  is  nothing  In  tbe  language  of  section 
370  of  the  Code  of  Civil  Procedure  which  fur- 
nishes the  slightest  ground  for  such  a  con- 
struction. Manifestly,  it  Is  essential,  In  an 
action  of  this  character  by  the  wife,  tliat  It 
be  shown  that  the  land  involved  is  covered  by 
a  valid  declaration  of  homestead,  otherwise 
a  cause  of  action  Is  not  stated.  But  in  such 
case,  while  a  demurrer  to  the  complaint  for 
want  of  sufficient  facts  would  be  sustained, 
it  could  not  be  doubted  that  the  wife  was  au- 
thorised to  sue  alone,  It  appearing  ttiat  the 
action  concerned  her  right  or  claim  to  home- 
stead property.  Tbe  right  of  the  wife  to  a 
homestead  Is  given  to  her  by  the  provisions 
of  the  Civil  Code,  while  section  370  of  the 
Code  of  Civil  Procedure  invests  her  with  tbe 
right  to  sue  alone  In  an  action  involving  or 
concerning  her  homestead  right  or  claim.  In 
other  words,  the  right  to  a  homestead  resides 
In  ber  whether  she  exercises  the  right  or  not 
but  If  she  does  exercise  it  or,  attempting  to 
do  so,  falls  because  of  the  omission  to  ob- 
serve some  of  the  requirements  and  formal- 
ities prescribed  by  law  and  essential  to  a  val- 
id accomplishment  of  that  purpose,  she  is, 
nevertheless,  entitled  to  sue  alone  In  an  ac- 
tion concerning  her  right  or  claim  to  home- 
stead property.  As  before  stated,  her  com- 
plaint might  be  bad  because  of  a  failure  to 
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state  a  caus«  of  action,  bat  that  fact  cannot 
take  from  her  or  Impair  her  right,  given  by 
the  statute,  to  sue  alone  In  snch  action.  These 
views  are  not  In  conflict,  but  we  think  fully 
liarmonlze,  with  the  cases  in  this  state.  See 
Tappendorff  t.  Moranda,  134  CaL  421,  66 
Pac.  491;  Hart  t.  Churdi,  128  Cal.  471,  68 
Pac.  910.  59  Pac.  296,  77  Am.  St  Rep.  195; 
Prey  v.  Stanley,  110  Oal.  423,  42  Pac.  908; 
Maoldln  V.  Cox,  67  Cal.  390,  7  Pac.  804.  But 
the  complaint  here  states  a  cause  of  action, 
entitling  plaintiff  to  the  relief  prayed  for  In 
the  absence  of  a  connterBhowing  suffident 
to  overcome  Its  claims. 

2.  Appellant  makes  the  point  that  the  home- 
stead is  Invalid  for  the  reason  that  It  ap- 
pears on  the  face  of  the  declaration  that  the 
property  sought  to  be  so  Impressed  exceeds 
In  value  the  sum  of  $1,000.  The  point  arises 
on  the  ruling  of  the  court  excluding  as  evi- 
dence the  declaration  of  homestead,  which 
was  offered  by  appellant  to  show  the  value 
of  the  homestead  to  be  in  excess  of  |1,000. 
Section  1200  of  the  Civil  Code  provides: 
"Homesteads  may  be  selected  and  claimed: 
(1)  Of  not  exceeding  five  thousand  dollars  In 
value  by  any  head  of  a  family ;  (2)  of  not  ex- 
ceeding one  thousand  dollars  In  value  by  any 
other  person."  The  value  of  the  property  In- 
volved here,  as  designated  in  the  declaration 
of  homestead.  Is  $1,500.  The  argument  la 
that  the  wife  Is  not  the  "head  of  a  family" 
within  the  meaning  of  that  phrase  as  used 
by  the  code  section ;  hence  she  was  not  au- 
thorized to  cover  property  exceeding  the  sum 
of  $1,000  ia  value  with  a  homestead.  The 
homestead  declaration  filed  by  the  plaintlH 
states,  as  is  required  by  the  law,  that  the  dec- 
laration Is  made  "for  the  Joint  benefit  of  my- 
self and  husband,"  further  declaring  that 
plalntUTs  husband  has  not  made  a  declara- 
tion of  homestead.  We  have  been  pointed  to 
□o  case  which  holds  that  the  wife,  In  exer- 
cising her  homestead  rights  under  snch  dr- 
cumstances.  Is  limited  by  the  law  to  the  ap- 
propriation for  that  purpose  of  property  not 
exceeding  In  value  the  sum  of  $1,000.  And 
we  think  that  no  such  conclusion  can  be  de- 
duced from  a  reasonable  construction  of  the 
code  sections  appertaining  to  the  subject  of 
homesteads. 

Section  1262  of  the  Civil  Code  reads:  "In 
order  to  select  a  homestead,  the  husband  or 
other  head  of  a  family,  or  In  case  the  hus- 
band has  not  made  such  selection,  the  wife 
must  execnte  and  acknowledge,  in  the  same 
manner  as  a  grant  of  real  property  is  ac- 
knowledged, a  declaration  of  homestead,  and 
file  the  same  for  record." 

Section  1263  of  said  Code  provides  that  It 
must  appear  from  the  declaration  of  home- 
stead that  the  person  making  It  is  the  head 
of  a  family,  or,  when  the  declaration  Is  made 
by  the  wife.  It  must  contain  a  statement 
"ribowlng  that  her  htisband  has  not  made 
sucb  declaration,  and  that  she  therefore 
makes  the  declaration  for  their  Joint  benefit." 

The  langaage  of  the  foregoing  sections  la 


not  BO  obscure  as  to  render  their  meaning 
doubtful  or  to  bedond  the  evident  object  the 
Legislature  had  In  view  frhen  enacting  them. 
Section  1262.  It  seems  to  us.  Is  very  dear  up- 
on the  proposition  that  the  Legislature  In- 
tended by  said  section  to  provide  for  the  wife 
and  children  against  the  contingency  which 
would  arise  by  reason  at  the  n^lect  or  re- 
fusal of  the  husband,  as  the  head  of  the 
family,  to  take  advantage  of  the  homestead 
laws,  which  were  enacted  as  well  for  the 
benefit  of  the  wife  and  chlldr«i  as  of  the 
husband.  The  distinction  made  by  the  Legl&> 
lature  between  the  two  classes  of  persons  en- 
titled to  homestead  exemption  1b,  It  is  very 
clear,  based  upon  the  fact  that  upon  tboee 
of  the  one  dass  there  are  others  deprading 
for  support  and  maintenance,  while  those  of 
the  other  class  have  no  such  reeqponsibllltles. 
But,  aside  from  the  reasms  whldi  give  rise 
to  homestead  laws  and  to  the  division  of 
those  entitled  to  the  benefits  thereof  Into  two 
classes,  It  may  again  be  suggested  that  the 
language  of  section  1262  could  hardly  be 
made  plainer,  upon  the  proposition  that  It 
was  the  Intention  of  the  L^lslature  that 
where  the  husband,  as  the  head  of  the  family, 
has  not  made  "such  selectlop"  the  wife  her- 
self may  make  the  very  same  sdectlon.  This 
obviously  correct  construction  of  said  section 
la  strengthened,  If,  indeed,  the  construction 
needs  fortification,  by  the  provision  of  sec- 
tion 1263,  that  where  the  wife  makes  the  se- 
lection the  declaration  must  contain  a  state- 
ment "showing  that  her  husband  has  not 
made  sudi  dedaratlon,  and  that  she,  there- 
fore, makes  the  declaration  for  their  Joint 
benefit"  In  other  words,  the  section  in  effect 
provides  that  the  husband  having  neglected 
or  refused  to  make  the  selection  which  he 
was  entitled  to  make  as  the  head  of  the  fam- 
ily, his  wife  may  make  the  Identical  selection 
for  him  for  their  Joint  benefit.  No  reason 
can  be  suggested  why  the  Legislature,  In  au- 
thorizing the  wife  to  make  a  homestead  se- 
lection where  the  husband  falls  or  refuses  to 
do  so,  Intended  to  confine  her.  In  the  exer- 
cise of  the  right  to  a  homestead  to  which 
those  only  would  be  entitled  who  select  not 
for  the  protection  of  a  family,  but  for  their 
own  Individual  benefit 

The  case  of  Held  v.  Bnglehart,  126  Cal. 
527,  68  Pac.  1063,  77  Am.  St  Rep.  208,  cited 
by  appellant  In  support  of  his  position,  does 
not  hold  that  the  homestead  selected  by  the 
wife  In  lieu  of  a  selection  by  the  husband, 
where  the  latter  falls  to  make  such  selection, 
must  be  limited  In  value  to  $1,000,  nor  1b 
there  even  any  intimation  In  the  opinion  in 
that  case  that  such  is  the  law.  The  deda- 
ratlon of  homestead  was  there  declared  to 
be  void  because  It  did  not  appear  on  the  face 
thereof  that  all  the  essential  formalities  and 
conditions  had  been  compiled  with  ta  the  at- 
tempted exercise  of  the  right  to  select  a 
homestead.  There  was  no  statement  in  said 
declaration  Indicating  or  showing  that  the 
party  filing  It  was  the  **head  of  a  family.*' 
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The  court,  among  other  things,  said:  "Al- 
though It  is  atated  that  the  claimant  Is  mar- 
ried, It  does  not  appear  whether  the  person 
who  made  this  statem^t  Is  husband  or  wife. 
•  •  •  If  'R.  M.  Reld'  be  the  wife,  the  dec- 
laration Is  defective  In  not  showing  that  her 
husband  had  not  previously  made  the  decla- 
ration. If  that  be  the  name  of  the  husband, 
the  declaration  Is  defective  In  not  'showing' 
that  he  iB  the  head  ct  a  family."  The  fore- 
going Is  the  substance  of  all  that  Is  decided 
In  that  case,  and  If  any  Inference  may  be 
drawn  from  the  language  as  to  the  opinion  of 
the  court  upon  the  question  of  the  value  of 
the  homestead  which  the  wife  Is  entitled  to 
select  In  the  place  of  her  husband,  who  has 
neglected  or  refused  to  make  a  selection,  it  is 
that  the  homestead  thus  selected  may  be  of 
ihe  value  of  $5,000.  There  Is  no  claim  here 
that  all  the  essential  requirements  of  the 
statute  apart  from  value,  have  not  been  ob- 
served. Nor  could  any  such  claim  be  sus- 
tained, for  the  declaration,  as  seen,  shows 
that  the  plaintiff  Is  a  married  woman;  that 
her  husband  has  not  made  a  selection,  and 
that  het  selection  Is  made  for  the  joint  bene- 
fit of  herself  and  husband.  Tiie  ruling  of 
the  court  against  the  admission  of  the  decla- 
ration of  homestead  for  the  purpose  stated 
was  not  errbneons. 

S.  It  is  next  urged  that  the  court  erred 
by  its  refusal  to  pwmlt  the  defoidant  to 
amend  his  answer  during  the  course  of  the 
trlaL  The  substance  of  the  proposed  amend- 
ments was  (adopting  the  language  of  counsel 
for  the  appellant  used  In  their  brlet)  "that 
said  plaintiff  and  her  said  husband  then  and 
there  agree  (at  the  time  of  the  execution  and 
delivery  of  the  trust  deed)  in  and  by  such 
Instrument  and  the  provisions  therein  con- 
tained, did  Intend  to  forever  atmudon  said 
homestead."  The  manifest  object  of  the  pro- 
posed amendments  was  to  open  the  door  fOt 
the  Introduction  of  parol  proof  of  the  inten- 
tion of  the  plaintiff  and  her  husband  with  re- 
spect to  the  effect  of  the  trust  deed  upon 
their  h<HDratead.  In  fact  counsel  offered  to 
prove  that  the  party  from  whom  was  bor- 
rowed the  money  to  secure  repayment  of 
which  the  deed  was  made  and  delivered,  de- 
clared at  the  time  of  the  execution  of  the  In- 
strument that  she  would  not  make  the  loan 
unless  plaintiff  and  her  husband  abandoned 
for  all  time  the  homestead,  and  that,  there- 
upon, the  latter  did  declare  their  intention 
of  so  doing  and  executed  said  deed  with  that 
IntMitlon. 

In  support  of  their  contmtlon  upon  the 
point  under  consideration,  counsel  invoke  sec- 
tions 1856  and  1860  of  the  Oode  of  Civil  Pro- 
cedure and  certain  sections  of  the  Civil  Code 
involving  rules  for  the  ctmstructlon  and  in- 
terpretation of  written  Instruments  and  con- 
tracts. These  sections  of  the  Codes  have  no 
application  here.  The  deed  of  trust  Is  un- 
an^^ouB,  and  speaks  plainly  for  Its^  Be- 


sides, the  opinion  of  the  Supreme  Court  In. 
this  cause  (McLeod  v.  Moran,  163  Cal.  07,  94 
Pac.  604,  supra)  conclusively  answers  the  con- 
tention. There,  as  we  have  shown,  the  court 
very  clearly  construes  the  effect  of  the  Instru- 
ment upon  the  homestead  rights  of  the  plain- 
tiff, and  holds  that  the  deed  of  trust  affected 
the  homestead  only  to  the  extent  that  It  ex- 
pressly abandoned  "all  right  of  homestead 
In  and  to  said  premises"  to  the  trustees,  for 
the  purposes  of  the  trust,  and  that  the  pur- 
poses of  the  trust  having  been  accomplished 
and  the  title  of  the  trustees  having  ceased, 
upon  the  payment  of  the  debt  to  secure  which 
the  trust  was  created,  the  whole  title  was 
thus  left  "in  the  grantor  In  whom  it  was 
vested  at  the  execution  of  the  trust  deed." 
The  court's  ruling  disallowing  the  proposed 
amendments  to  the  answer  was  proper,  aq 
were  also  its  rulings  excluding  testimony  of- 
fered for  the  purpose  of  showing  that,  con- 
temporaneoody  with  the  execution  of  the 
trust  deed,  the  plaintiff  declared,  orally,  to 
the  party  with  whom  she  uegotUted  the  loan, 
that,  by  the  trust  deed,  she  intended  to  for- 
ever abandon  the  homestead  on  the  premises 
in  dispute.  Of  course,  the  party  from  whom 
the.  money  was  borrowed  naturally  deidred 
that  the  title  to  the  entire  estate  should  be 
conveyed  to  the  trustees  so  that  her  security 
for  the  return  of  her  money  would  in  no  de- 
gree be  Impaired,  and  this  Is  exactly  what 
they  received  under  the  deed.  In  other 
words,  as  to  the  trustees,  the  homestead  was 
abandoned,  and  this  was  all  that  was  re- 
quired and  effected  for  the  purposes  of  the 
trnst 

We  have  noticed  all  the  points  presented 
on  this  appeal,  and  are  unable  to  dlscovn' 
any  tenable  reason  for  Interfering  with  the 
conclusions  reached  upon  the  legal  propoai- 
tlons  involved  by  the  trial  court  , 

The  Judgment  and  order  annealed  from  are 
accordingly  affirmed. 

We  concur:  CHIPMAN,  F.  J.;  BUBr 
NBTT,  J. 

(U  Gal.  A.  643} 

BHRGEIVIN  et  aL  v.  WOOD,  Judge  of  dit  So- 
perior  Court  et  al.   <av.  676.) 

(Court  of  Appeal,  Third  District  Califonla. 
Nov.  1,  1900.) 

1.  (^RTIOBABI  (I  28*)  — GBOUWDB  — JUDHJIAI. 

PaocEeniWQS— Want  of  Jxtrisdiotioh. 

If  it  appeared  on  the  heariDC  of  a  motion 
to  dismiss  an  appeal  to  the  sapenor  court  that 
no  sufficient  appeal  bond  was  filed,  as  reqaired 
by  statute,  the  court  would  have  no  Jurisdiction 
of  the  appeal,  and  should  dismiss  It:  and -its 
refusal  to  do  so  would  be  reviewable  fay  a  writ 
of  review,  under  Code  C3v.  Proc.  |  107^  provid- 
ing that  review  thereunder  cannot  extend  fur- 
ther than  to  determine  whether  an  inferior  eout 
has  regularly  pursued  Its  antboritf. 

[Ed.  Note.— For  other  cases,  see  Osstloxul, 
Dec  Dig.  S  2a*] 
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2.  Cbbtiobabi  (j  28*)  —  Qbouitos  —  Want  of 

JUBISDICTION  —  GONOLUSITEHBSB    OF  PbO' 

OEEDinoa. 

The  iQferior  (wurt'a  determinatioD  of  its  ja* 
risdiction  is  only  binding  on  review  by  writ  of 
review,  where  it  ia  based  upon  disputed  facts,  or 
a  natural  Inference  from  the  acts  ot  the  parties 
and  proceedings  taken. 

[Ed.  Note.— For  other  casea,  see  Oertiorari, 
Cent  Dig.  I  41 ;  Dec.  Di?.  }  2a*] 

8.  Afpeai.  and  Ebbob  (9  377*)— Apfeai.  Bond 
— Sufficiency— Several  Appellants. 

An  undertakmK  on  appeal  to  the  superior 
court  by  a  corporation  and  an  individual  defend- 
ant recited  that,  in  consideration  of  the  appeal 
and  a  stay  of  proceedings,  the  surety  acknowl- 
edged itself  bound  in  a  certain  sum,  and  promis- 
ed, on  the  part  of  said  appellant,  that  said  ap- 
pellant wonld  pay  the  amount  of  any  Judgment 
and  all  coata  recovered  against  him  in  the  su- 
peiiOT  court  Heldt  that  the  surety  only  bound 
Itself  to  answer  for  a  judgment  against  the  in- 
dlridua)  appellant  so  that  the  appeal  vas  psop- 
•riy  dismissed  as  to  th«  corporation. 

(Ed.  Note.— For  other  eases,  see  Awes!  and 
Brror.  Dec  Dig.  I  377.*] 

4.  PbINCIPAL  AHD  SUBETT  (I  S9*y— OONSTBUO- 
nON  OF  CONTBACn^TBXCT  CoNSTBUCTIOK. 

Sureties  may  rely  upon  the  strict  terms  of 
their  obligation. 

tEd.  Noter-For  oOier  cases,  see  Principal  and 
Suety.  Cent  EHg.  {108;  Dea  Dig.  fi  69.*] 

&  Bonos  (t  30*)  —  Statutobt  Boitds  — Goir- 

BIBTTCnON. 

The  meaning  of  an  appeal  bond  should  be 
determined  from  Its  language,  and  not  by  the  ap- 
l^lcatlon  of  Code  CIt.  Proc.  |  17,  relating  to  the 
meaning  of  words  ased  in  the  Code. 

[Ed.  Note.— For  other  case^  see  Bonds,  Dec. 
Dig.  I  50.*] 

&  Appeal  avd  Ebrob  ((  391*)— Appeal  Boitd 

—New  Undebtakinq. 

Appellant  could  not  file  a  new  appeal  bond 
in  the  superior  court  after  the  appeal  had  been 
dismissed,  because  of  the  insufficiency  of  the  ap- 
peal bond  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bn^r,  Cent  Dig.  H  2077,  2088;   Dec  Dig.  S 

7.  Cebtiobabi  d  eS*)— Purpose  of  Writ. 

Brett  If  a  writ  of  review  could  be  used  as  a 
mandate,  the  appellate  court  could  not  thereby 
direct  the  lower  court  to  act  beyond  its  Jurisdic- 
tion. 

[EM.  Note.— For  other  cases,  see  Certiorari, 

Dec  Dig.  i  69.*] 

Application  for  writ  of  revlevr  by  A.  M. 
Bergevln  and  another  against  Fred  V.  Wood, 
as  Judge  of  the  Superior  Court  of  the  Coun- 
ty of  Amador,  and  said  Superior  Court 
Writ  denied. 

M.  C  Hassett,  for  petltionera.  Wm.  J.  Mc- 
Gee^  for  respondents. 

BURNETT,  J.  This  Is  an  application  for 
a  writ  of  review  occasioned  by  the  dismissal 
of  the  appeal  of  the  said  A,  M.  Ber^evin  A 
Co.  from  a  certain  Judgment  of  the  Justice 
court  of  township  No.  1  in  said  Amador  coun- 
ty. The  order  of  dlsmisaal  was  based  upon 
the  ground  of  the  insufficiency  of  the  bond 
on  appeal. 

It  Is  not  claimed  that  the  proceedings  of 
the  superior  court  op  to  the  time  of  said  dis- 
missal were  In  any  respect  Irregular,  but  the 


contention  Is  that  the  court  In  boNttng  that 
the  bond  was  insufficient,  exceeded  its  Juris- 
diction, or,  in  other  words,  did  not  "regularly 
pursue"  Its  authority  within  the  meaning  of 
section  1074  of  the  Code  of  CItII  Procedure, 
providing  that:  "The  review  upon  this  writ 
cannot  be  extended  further  than  to  deter- 
mine whether  the  Inferior  tribunal,  board  or 
officer  has  r^larly  pursued  the  anthorlty 
of  such  tribunal,  board  or  officer."  What 
constitutes  a  departure  by  a  court  from  the 
regular  pursuit  of  Its  authority  Is  often  dif- 
ficult to  determine,  although  the  decisions  of 
our  Supreme  Court  would  seem  to  leave  no 
doubt  aa  to  what  should  be  the  conclusion 
here. 

In  Buckley  v.  Superior  Court,  96  Cal.  120, 
SI  Pac.  S,  It  Is  said:  "It  wUl  be  noticed  that 
the  foundation  of  the  writ  Is  eae«itlally  and 
necessarily  an  excess  of  Jurisdiction ;  for  no 
act  of  tribunal,  board,  or  officer  exercising 
Judicial  functions,  done  or  made '  within  its 
Jurisdiction,  can  ever  be  the  subject  of  at- 
tadc  by  writ  of  review.  In  the  matter  now 
before  us  It  is  apparent  that  the  court  bad 
Jurisdiction  of  the  subject-matter  and  of  the 
pM^ons;  all  the  parties  were  before  the 
court;  the  appeal  was  r^larly  taken;  and 
we  are  at  a  loss  to  understand  why  the  court 
had  not  the  same  Jurisdiction  to  hear  a  mo- 
tion to  dismiss  the  appeal  as  It  had  to  pro- 
ceed to  a  trial  ot  the  cause  upon  Its  merits. 
If  It  bad  Jurisdiction  to  hear  the  motion,  and 
as  to  that  matter  there  can  be  no  question, 
then  its  ruling  upon  the  motion  was  simply 
an  exercise  of  that  Jurisdiction,  and,  how- 
ever erroneous  such  ruling  might  be,  it  would 
only  be  an  error  of  law  in  no  manner  sub- 
ject to  review  by  an  original  proceeding  In 
this  court  In  this  case  the  court  bad  Juris- 
diction to  hear  the  matter,  and  It  would  be 
an  absurdity  to  say  that  upon  tbe  submis- 
sion of  tbe  matter  tbe  court  bad  Jurlsdlctloa 
to  deny  the  motion  to  dismiss  the  appeal,  bat 
no  Jurisdiction  to  grant  It  As  was  said  In 
Central  Padflc  R.  R.  Co.  v.  Placer  County, 
46  Cal.  670:  *It  has  been  settled  by  a  long 
series  of  decisions  in  this  state  that  a  writ 
of  certiorari  brings  up  for  review  only  the 
question  whether  the  Inferior  officer,  court 
or  tribunal  has  exceeded  its  Jurisdiction,  and 
cannot  be  used  as  a  mere  writ  of  error  for 
the  correction  of  mistakes,  either  In  law  or 
fact,  committed  by  the  Inferior  tribtmal  with- 
in tbe  limits  of  Its  Jurisdiction.'"  Tbe  doc- 
trine of  the  Buckley  Case  is  undoubtedly  li- 
able to  be  pressed  so  far  as  to  virtually  de- 
stroy the  <^ratlon  of  the  writ  of  review  In 
relation  to  tbe  proceedings  of  the  superior 
court  It  seems  to  be  held  there  that  said 
court  has  the  power  to  determine  its  own  Ju- 
risdiction, at  least  In  cases  of  appeal  from  the 
Justice  court  If  so  In  a  case  where  an  ap- 
peal from  the  Justice  court  Is  pending  In  tbe 
superior  court,  and  a  motion  is  re^^arly 
made  to  dismiss  the  appeal,  end  It  anwara  on 
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tile  bearing  of  tlie  motion  tbat  no  nndertak- 
ing  whatever  bas  been  glrea,  since  tbe  court 
luus  tbe  power  to  hold— erroneously,  It  may 
be  admitted— that  no  ondertaklng  Is  required, 
or  contrary  to  the  fact  that  a  sufficient  one 
has  been  furnlstied.  It  would  be  no  excess  of 
Jurisdiction  for  the  court  to  deny  the  motion 
to  dismiss  the  appeal.  But  seemingly  there 
is  a  marked  distinction  between  tbe  Jurisdic- 
tion to  hear  a  motion  to  dismiss  an  appeal 
and  the  Jorlsdlction  to  try  the  cause.  If  the 
motion  Is  r^larly  made  to  dismiss,  no  doubt 
the  court  has  Jurisdiction  to  determine  it; 
but  it  it  should  appear  upon  the  hearing  of 
the  motion  tbat  tbe  court  has  no  Jurisdiction 
to  try  the  cause.  It  Is  difficult  to  onderstand 
how  It  would  have  any  authority  to  deny  the 
motion  and  retain  the  case  for  trial. 

Here  there  Is  no  possible  doubt  that  the  su- 
perior court  had  anthorlty  to  hear  the  mo- 
tion, but  Its  Jurisdiction  to  try  the  case  de- 
pends upon  the  question  whether  there  was 
an  undertaking  on  appeal.  If  there  was  no 
sudi  undertaking  as  the  statute  proTldes,  It 
had  no  Jurlsdlctlcm  of  tbe  case,  and  there- 
fore In  the  lawful  ezerdse  of  Ita  authority 
the  only  course  to  pursue  was  to  dismiss  the 
appeal.  If  there  was  such  an  undertaking.  It 
not  only  had  complete  Jurisdiction  of  the 
cause,  but  It  could  not  divest  Itself  of  said 
Jurisdiction  hy  dismissing  the  appeal.  If  tbe 
court  has  the  power  to  determine  Its  Juris- 
diction, it  would  follow  tbat  whether  there  fa 
or  is  not  an  undertaking,  the  court  may  have 
Jurisdiction  either  to  try  or  not  to  try  the 
cause.  The  truth  is,  undoubtedly,  that  where 
it  is  implied  or  expressly  declared  that  the 
court  determines  Its  own  Jurisdiction  beyond 
the  reach  of  the  writ  of  review,  it  must  be 
accepted  with  tbe  qualification  that,  where  It 
is  based  upon  disputed  facts,  or  u[>on  a  ra- 
tional inference  from  the  acta  of  the  parties 
and  tbe  proceedings  taken,  the  court's  deter- 
mination of  ita  Jurisdiction  Is  binding  upon 
a  reviewing  tribunal  In  a  proceeding  of  this 
kind. 

In  the  case  at  bar.  the  court  dismissed  the 
appeal  for  the  reason  stated  that  the  surety 
<the  American  Surety  Company  of  New  York) 
had  bound  itself  to  answer  for  only  one  of 
the  appellants ;  "Oiat  as  a  surety  was  entitled 
to  stand  upon  the  precise  terms  of  his  con- 
tract, to  hold  tbat  the  surety  company  was 
liable  for  both  defendants  was  to  read  some- 
thing Into  the  contract  tbat  had  not  been  as- 
sented to  by  the  surety."  It  appears  also 
by  the  return  of  respondent  that  counsel  for 
appellants  at  the  argument  of  the  motion  to 
dismiss  the  appeal,  expressed  a  grave  doubt 
as  to  the  sufficiency  of  the  undertaking.  This 
doubt  is  amply  Justified  by  the  language  used, 
which,  as  far  as  necessary  to  quote.  Is  as  fol- 
lows: "Whereas,  tbe  said  defendants  are  dis- 
satisfied with  the  said  Judgment  and  are  de- 
sirous of  appealing  therefrom  to  the  superior 
court  of  the  county  of  Amador,  and  pending 
such  appeal,  claim  a  stay  of  proceedings  and 
axe  deslnms  of  staying  the  execnti<m  of  the 


said  Judgment  so  rendered  as  aforesaid; 
now.  therefore,  In  consideration  of  the  prem- 
ises, of  such  appeal  and  of  such  stay  of  pro- 
ceedlngs  and  execution,  all  as  aforesaid,  we, 
the  undersigned  American  Surety  Company 
of  New  Tork  •  •  •  as  surety  so  hereby 
undertake  and  acknowledge  ourselves  bound 
In  the  sum  of  five  hundred  and  thirty-four 
dollars  (being  twice  the  amount  of  the  said 
Judgment  Including  costa)  and  promise  on  the 
part  of  said  appellant  tbat  tiie  said  appellant 
wUl  pay  the  amoont  of  the  aald  Judgment  so 
appealed  from  and  aU  costs,  If  tbe  appeal  Is 
withdrawn  oc  dismissed,  or  the  amount  oi 
any  Judgment  and  all  costs  that  may  be  n- 
coYeteA  against  him  In  tbe  action  In  the  said 
superior  conrt."  It  cannot  be  said  to  bs  an 
nnwamnted  construction  of  the  foregohic 
Instrument  to  hold  that  the  surety  boond  It- 
self to  answer  for  a  Judgment  i^^loat  appe- 
lant Bergevln  and  mit  against  Braxarln  &  C<k 
At  least,  the  undwtaking  Is  so  uncertain  In 
that  reqMKt  tint  the  ooort  did  not  exceed 
its  Jurisdiction  In  dlamlislng  the  igwesl  as  to 
the  appellant  company. 

In  Commerdal  Bank  t.  Wdls»  6  CsL  App. 
474,  90  Pa&  981,  the  mq^eal  wu  frun  tbe 
Judgment  and  from  an  ordM*  denying  a  new 
trial.  As  stated  1^  the  court:  *^e  only  un- 
dertaking flled  was  condltkmed  to  'pay  all 
coets  and  damages  which  may  be  awarded  on 
the  appeal  or  on  a  aiBmlesal  thereof  not  ex- 
ceeding three  hundred  dollars.'  It  Is  not  pos- 
sible to  determine  which  appeal  la  referred 
to  In  the  ondertakb^  *It  Is  so  ambiguous 
that  It  must  be  regarded  as  If  none  had  beai 
filed.'  People  t.  Center,  61  Cal.  191 ;  Home 
&  Loan  Asaodatlon  t.  WilUns,  71  CaL  626. 
12  Pac.  TO9."  This  conclusion  was  reached 
notwithstanding  that  'the  time  had  elapsed 
within  which  one  of  the  appeals  should  have 
been  tak^  In  McAnlay  t.  Tahoe  Ice  Ool, 
8  Cal.  App.  642,  86  Pac.  912,  It  was  held,  as 
stated  In  the  syllabus,  that:  "Where  the  no- 
tice of  appeal  properly  designated  the  Su- 
preme Court  as  havlog  sole  Jurisdiction. 
*  *  *  the  undertaking  on  appeal  should 
have  conformed  thereto;  and,  where  It  mis- 
described  this  court  as  the  one  to  which  tbe 
appeal  was  taken  as  'the  appellate  court  for 
the  third  district  of  the  state  of  California,* 
It  was  ineffectual  for  any  purpose,  and  the 
appeal  must  be  dlBmlssed"~tfae  court  basing 
Its  decision  on  the  familiar  doctrine  that  the 
sureties  may  rely  upon  the  strict  terms  of  their 
obligation.  Brandt  on  Suretyship  and  Ouar- 
anty,  S  lOG.  It  is  apparent  here  that,  according 
to  the  strict  terms  of  the  undertaking,  the  sure- 
ty would  not  be  liable  for  a  Judgment  against 
one  of  the  appellants.  And  Indeed,  oa  ac- 
count of  the  uncertainty  In  said  terms.  It  Is 
at  least  doubtful  whether  the  undertaking  is 
sufficient  as  to  either  appellant 

In  the  case  of  Zane  v.  De  OnaUvla,  186 
Cal.  440,  67  Pac.  686,  It  Is  held  that  where 
an  appeal  is  taken  by  only  one  party,  and  tbe 
undertaking  thereon  purports  on  its  fiiee  t* 
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be  given  on  appeal  taken  by  several  appel- 
lant!, sncb  nndertaklns  to  insuffldent.  and 
tbe  appeal  wlU  be  dismtsaed.  It  is  said:  *'In 
tills  case  only  tbe  defoidant  Llllte  gave  no- 
tice of  appeal.  Tbe  undertaking  In  -terms  Is 
.security  for  the  appeal  of  the  defendants. 
'The  sureties  nndertake  upon  the  part  of  the 
appellants  (when  there  Is  bnt  one  appellant) 
that  tbe  appellants  will  pay  all  costs  and 
damages  which  may  be  awarded  against  tbe 
'defendants  on  said  appeal,  when  costs  and 
'damages  coold  only  be  awarded  against  the 
one  appealing  defendant.  Standing  upon  the 
strict  letter  of  their  contract,  the  sureties 
could  never  be  liable  for  anything  upon  this 
undertaking.*'  If  that  dedslon  Is  right — and 
we  do  not  question  It — there  can  he  no  doubt 
that  the  court  below  was  Justified  In  dismiss- 
ing the  appeal  of  Bergevln  &  Co.  The  sig- 
nificance of  tbe  undertaking  Is  to  be  deter- 
mined from  the  language  used,  and  not  by 
the  application  of  section  17  of  the  Code  of 
CIvU  Procedure  In  reference  to  the  meaning 
of  words  used  In  the  Code. 

We  can  see  nothing  In  the  cases  cited  by 
petitioners  militating  against  the  views  here- 
in expressed.  Of  these  we  notice  Jones  v. 
Superior  Court,  151  CaL  589,  91  Pac. 
and  Pacific  Window  Glass  Co.  v.  Smith,  8 
"Cal.  App.  762,  97  Pac.  898.  In  the  former  it 
■was  simply  held  that  the  expression  "all 
costs"  used  in  the  undertaking  was  broad 
enough  to  cover  the  costs  on  appeal.  The 
court  said:  "It  Is  quite  evident  that  It  was 
Intended  to  be  an  undertaking  on  appeal,  as 
well  as  for  a  stay,  and  the  penal  sum  is  more 
than  twice  the  amount  of  the  Judgment  and 
the  hundred  dollars  In  addition.**  It  may 
'be  remarked  that  It  might  be  plausibly  con- 
tended here  that  there  Is  no  undertaking  to 
tifty  the  costs  on  appeal,  as  It  purports  to  be 
an  ondertaking  for  a  stay,  and  tbe  penal  sum 
Is  only  twice  the  amount  of  the  Judgment, 
and  does  not  include  the  |100  for  costs  on 
appeal,  hut  we  deem  it  unnecessary  to  decide 
that  point,  although  it  Is  determined  in  Mc- 
COTiky  r.  Superior  Court,  66  Cal.  83,  that 
when  there  Is  an  undertaking  for  a  stay, 
'  there  must  also  be  an  undertaking  for  costs 
on  appeal.  In  Pacific  Window  Glass  Co.  t. 
Smith,  supra,  the  pivotal  question  was,  as 
'  stated  by  the  court  and  conceded  by  counsel, 
the  intent  and  purirase  with  which  a  certain 
deposit  In  lieu  of  a  bond  was  made  by  the 
petitioners  with  the  Justice  of  the  peace.  It 
was  properly  held  that  it  was  clearly  their 
purpose  to  guarantee  the  payment  of  the 
costs  of  appeal. 

Petitioner  contends  also  that  tbe  court  be- 
low should  have  allowed  a  new  undertaking 
'  to  be  filed,  and  that  upon  this  application  an 
order  to  that  effect  should  be  made.  We  are 
bound,  however,  by  the  statement  of  respond- 
ent that  no  application  was  made  to  file  said 
undertaking  until  after  the  appeal  was  dls- 
■miBBed-   This  was  manifestly  too  late.  Zane 


T.  De  Onatlvla,  supra.  Section  ^  <^  tbe 
Code  of  dvU  Procedure  makes  provision  for 
the  flUug  of  a  sufildMit  undertaking  In  the 
Supreme  Court  or  the  District  Court  of  Ap- 
peal before  tbe  bearing  of  the  motion  to  dis- 
miss, where  tbe  undertaking  already  glv«i 
Is  lnsu£Sclent  There  seems  to  be  no  similar 
provision  In  reference  to  appeals  from  the 
]uBtl(»  courts  hut  it  Is  at  least  too  late  for 
the  superior  court  to  allow  an  additional  un- 
dertaking to  be  filed  after  the  appeal  is  dis- 
missed. The  court  would  be  without  Juris- 
diction to  make  such  an  order.  And  If  this 
application  could  subserve  the  purpose  of  a 
writ  of  mandate  this  court  would  have  no 
authority  to  direct  tbe  lower  court  to  do 
something  In  excess  of  its  Jurisdiction. 

We  think  it  cannot  be  held  that  the  superior 
court  exceeded  Its  Jurisdiction  In  dismissing 
the  said  appeal,  and  the  order  to  show  cause 
is  discharged  and  the  writ  denied. 

We  concur;   CHIPUAN,  P.  J. ;  HABT,  J. 


(U  Cat  A.  6») 
PEOPLE  V.  HOGAN  et  at   (GIv.  18a) 
(Goort  of  Appeal,  Firat  District,  California. 

Oct  29,  1909.) 

1.  Witnesses  (H  388*)— Iupeaohhikt— Inooa- 
BI8TENT  Statements. 

One  complainins  of  the  exclusion  of  evi- 
dence of  a  statement  made  by  a  state's  witness, 
iacooslBtent  with  his  testimony,  must  show  that 
the  statement  was  the  same  one  to  which  tbe 
attention  of  the  witness  had  been  called. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  888.*J  ■ 

2.  WlTNESSIS  (§  38S*>— iHPKAOHVntT— iNOOn- 

snrrBNT  Statkmnts— FonnoATioN. 

A  witness  may  not  be  impeached  bj  proof 
that  he  made  statements  inconsistent  with  his 
testimonv,  unless  the  statements  were  first  re- 
lated to  Dim,  and  the  circnmstanees  <^  the  time, 
place,  and  persons  present  stated. 

[Ed.  Note.— For  other  caBea,  see  Witnesses, 
Cent  Dig.  $  1233;  Dec.  DigTl  888.»] 

3.  CaiuiNAi.  Law  (|  670<0— Tbiai/— Evidehob 
Anui8SiBi.E  IN  FABi^-OrrEB  or  Evidknce. 

Where  an  offer  is  made  to  prove  seven) 
things  grouped  tc^ther,  and  the  court  refuses 
to  tiear  the  pkk^  the  mliog  will  be  sustained 
if  the  proof  of  any  one  of  the  ttiiogs  was  ht- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  |  1696;  Dec  Dig.  |  67a*] 

Appeal  from  Superior  Court,  Caty.  and 
County  of  San  Frandsco;  GarroU  Cook, 

Judge. 

William  Hogan  and  others  were  convicted 
of  robbery,  and  tb^  appeal.  Affirmed. 

A.  A.  Frledlander,  Jno.  Eoch,  and  Frank  J. 
Murphy,  for  aj^llanta.  U.  S.  W^tb,  Attj. 
Qva^  for  the  Peasia, 

COOPER,  P.  J.  The  defendant  were  Joint- 
ly accused  by  the  Information  of  the  crime 
of   robbery.    Oefoidant  Hogan  was  also 
charged  vith  two  prior  convictions  of  petty 
'  larceny,  each  under  an  aliaa ;  defendant  Odd* 
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well  wttJi  a  prior  oonrlctlon  of  petty  larcaiy, 
and  also  with  a  prior  conviction  of  burglary, 
each  raider  an  alias ;  defendant  McLangblln 
with  a  prior  conviction  of  robbery ;  and  de- 
fendant Parcell  wlQi  a  prior  conviction  of 
crand  larceny,  and  also  with  a  prior  cow- 
vlctlon  of  burglary  under  an  alias.  Tbey 
each  pleaded  gallty  to  the  prior  convictlona 
as  charged,  but  not  guilty  to  the  charge  of 
robbwy  as  set  forth  in  the  information. 
They  were  each  found  guilty,  and  this  appeal 
la  from  the  Judgment  and  the  orders  denying 
each  of  their  motions  for  a  new  trial. 

The  sufficiency  of  the  evidence  to  support 
the  verdict  is  not  attacked.  No  error  Is 
claimed  as  to  the  Instructions  In  any  re- 
spect. The  only  <niestion  raised  Is  as  to  the 
ruling  of  the  court  on  certain  questions  ask- 
ed for  the  purpose  of  Impeaching  the  prose- 
cattng  witneea  Felphes  as  to  c^talu  stato- 
xneoti  wblcb  it  Is  claimed  be  made  at  other 
times  contrary  to  his  statement  as  a  witness 
while  on  the  stand.  Felphes  testtfled  on  be- 
half of  the  prosecution  fully  as  to  the  cir- 
cumstances and  facts  connected  with  the  rob* 
bery.  In  cros»«xamlDatlon  no  question  was 
asked  him  as  to  any  statement  made  by  falm 
at  any  other  time  or  place  Inconsistent  with 
the  testimony  he  had  given.  When  the  at- 
torney for  defendant  offered  evidence  as  to 
statements  claimed  to  be  inconsistent  with 
the  testimony  of  Felphes,  the  objection  of 
the  district  attorn^  was  sustained  upon  the 
ground  that  no  proper  foundation  bad  been 
laid  by  calling  the  witness'  attention  to  the 
drcnmstances  of  time,  place,  and  persons 
present,  as  required  by  the  Code.  The  de- 
faidants'  attorney  then  called  Felphes,  not 
for  the  purpose  of  further  cross-examination, 
but  as  his  own  witness ;  and,  upon  direct  ex- 
amination, as  defendants*  own  witness, 
Felphes  testified  that  after  he  returned  to 
the  house  where  he  lived  after  he  had  been 
assaulted  and  robbed,  he  did  not  make  "any 
loud  statement  in  the  hallway,**  and  did  not 
say,  "I  have  been  robbed  in  Oakland,'*  nor 
"tried  to  wake  up  Mr.  Andros'*;  nor  "In  a 
loud  toae  of  voice  ask  for  a  doctor,'*  nor  "ask 
for  a  policeman,"  No  questions  were  asked 
as  to  the  persons  present,  nor  as  to  any  per- 
son present,  nor  was  the  time  fixed  in  any 
otiier  way  than  the  question  concerning 
when  the  witness  returned  to  the  bouse  after 
the  assault  One  Sknrs  was  then  called  by 
the  defendants*  counsel,  and  asked:  "Did 
you  hear  Felphes  make  the  statement  on  that 
morning,  'I  have  been  robbed  In  Oakland*  ?  ** 
The  court  sustained  the  objection  of  the  dis- 
trict attorney  to  this  question  on  the  ground 
that  the  defendant  could  not  be  allowed  to 
impeach  his  own  witness,  and  that  no  proper 
foundation  had  been  laid,  and  that  the  ques- 
tion was  Incompetent,  Irrelevant,  and  imma- 

<  terlal.  While  the  court  might  well  have  per- 
mitted the  question  in  the  spirit  of  liberality 
which  should  characterize  the  trial  of  one  ac- 
cused of  crime,  still  in  our  opinion  the  ruling 

.  <^  the  court  waa  not  erroneoua.   When  .we 


examine  the  record  (Hoseij,  we  find  that  there 
Is  nothing  to  show  that  the  statement  sought 
to  be  proven  was  the  same  statement  to 
which  the  attention  of  Felphes  had  been 
called.  The  only  time  referred  to  was  "on 
that  morning,"  and  no  place  was  fixed.  It 
was  Incumbent  on  defendants.  If  they  claim 
error  as  to  the  ruling,  to  show  that  the  state- 
ment was  the  same  one  to  which  the  atten- 
tion of  Felphes  had  been  called.  The  matter 
18  certainly  not  of  such  serious  importance 
that  we  can  be  called  upon  to  presume  that 
the  question  related  to  the  time  to  which 
Felphes  referred  when  he  spoke  about  mak- 
ing no  statement  in  the  bousfr  after  having 
been  assaulted. 

No  other  ruling  Is  assigned  as  error  as  to 
any  question  tending  to  Impeach  Felphes. 
The  attorney  for  defendants  stated  that  he 
desired  to  show,  after  the  complaining  wit- 
ness arrived  home  on  the  night  of  the  rob- 
bery, he  "made  several  statements.**  Upon 
being  asked  by  the  court  what  be  wished  to 
show,  the  defendants'  attorney  said:  "We 
desire  to  show  by  these  witnesses  that  when 
this  complaining  witness  arrived  at  his  home 
at  11  o'clock  that  night,  and  not  at  1  o'clock, 
as  testified  to  by  him,  but  at  11  o'clock,  he 
rapped  on  the  door  of  this  man  Andros,  and 
he  cried  out,  *I  have  been  robbed  in  Oak- 
land.' and  Andros  rolled,  'Where,  on  Paelflc 
street?*  and  he  said:  *No,  In  Oakland'— 
and  that  Andros  said  to  him,  'Go  away  from 
my  door,  and  don't  bother  me,*  and  then  he 
tried  another  door,  and  he  said  to  another 
man  at  the  other  door.  *My  friend  took  me  to 
Oakland  and  left  me,  and  I  got  'robbed  In 
Oakland,*  and  this  was  not  beard  by  one,  but 
by  various  different  witnesses.  One  witness 
Barrett  we  have  made  efforts  to  find,  but 
could  not  iand  him.**  The  court  informed 
counsel  for  defmdants  that  he  would  be  com- 
pelled, under  the  rules  of  evidence,  to  bus- 
tain  the  objection  of  the  district  attorn^  to 
the  offered  evidence,  for  the  reason,  as  stated 
by  the  court,  that  the  witness  was  defend- 
ants' own  witness,  and  that  he  would  not  be 
allowed  to  impeach  his  own  witness. 

Without  basing  our  ruling  upon  the  reason 
given  by  the  court  we  may  support  the  rul- 
ing for  other  reasons.  The  i^er  included 
many  matters  to  which  the  attention  of 
Felphes  had  not  been  called.  We  look  in 
vain  for  anything  In  the  record  showing  that 
Felph«9  had  had  his  attention  called  to  rap- 
ping on  the  door  of  Andros'  room,  or  to  the 
reply  of  Andros,  or  to  any  statement  of  An- 
dros, or  to  even  the  name  of  Andros ;  nor  !■ 
there  anything  to  show  that  the  attention  of 
Felphes  was  called  to  trying  "another  door," 
or  to  saying  anything  about  "anothw  man  at 
the  other  door.'*  It  Is  not  necessary  to  base 
our  conduslon  upon  the  ground  that  Ftilphea 
was  called  by  defendants  as  their  own  wit^ 
ness.  He  could  not  In  any  event  be  Im- 
peached hy  showing  that  he  had  made  at 
other  times  statements  inconsistent  with  tlie 
testimony  he  had  just  given,  ouleas  the  atate- 
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menta  were  first  rdated  to  him,  and  the  clr- 
cnmBtances  of  time,  place,  and  persons  pres- 
ent stated.  Not  only  Is  this  true,  bat  where 
an  ott&t  Is  made  to  prove  several  things 
grouped  together,  and  the  court  refuses  to 
hear  the  proof,  the  ruling  must  be  sustained 
If  the  proof  of  any  one  of  the  things  was  in- 
admissible. An  offer  to  prove.  Instead  of  call- 
ing the  witness.  Is  at  best  a  very  loose  and 
unsatisfactory  method  of  Introducing  evl- 
AeacB,  and  certainly,  when  the  offer  consists 
of  several  propositions,  we  must  sustain  the 
ruling  If  correct  as  to  any  one  of  the  propo- 
Bltlons.  B0Btwl(±  T.  Mahon^.  73  Oal.  238, 14 
Pac.  832.  ' 

It  Is  fundamental  that  a  party  relying  up- 
on the  exclusion  of  evidence  as  constituting 
error,  upon  whldi  be  asks  to  have  the  case 
reversed,  must  clearly  show  and  point  out  the 
otfered  evidence,  and  that  It  was  competent 
and  matwial. 

The  Judgment  and  orders  are  affirmed. 

Wecbncur:  tCEBRIOAN,  J.;  HALL»  J. 


(U  Cal.  A.  S32) 

WAXERBURX  v.  TBMESGAL  WATER  GO. 
et  aL   (Civ.  «9a) 

(Oourt  of  Appeal,  Second  District,  CalUwnla. 
Oct  29,  1909.) 

1.  CoBPOBATTons  (%  282*)— Blecttiow  of  Di- 

BBCTORS— QUALIPICATIONS. 

Where  the  by-laws  o(  a  corporation  pro- 
vided that  directors  shall  serva  for  one  year 
from  the. "date  of  their  election"  and  that  a 
stockholder  having  less  than  10  shares  shall 
hold  the  office  of  director,  a  stockholder  holding 
only  S  shares  at  time  of  his  election  as  director 
coiud  not  oust  the  director  declared  elected  In 
bis  stead,  though  he  acquired  3  shares  the 
day  after  the  election,  and  this  is  the  more  so 
where,  by  Civ.  Code,  S  308.  it  is  provided  that 
immediateljr  after  their  election  the  directors 
must  organize  by  the  election  of  president,  etc.. 
and  there  is  notoing  (o  show  thst  they  did  not 
so  organise  on  the  day  of  the  election,  since 
there  was  no  intervening  time  between  his  elec- 
tion and  the  beginaing  of  his  term  within  which 
be  could  qualify. 

[Hd.  Note.— For  other  cases,  see  Corporations, 
-Cent  Dig.  I  1191 ;  Dec.  Dig.  |  282.«!l 

2.  COBPOSATIOIVS  (I  55*)— Bt-LAWB— COItTLlCT 

WITH  Statutb— Eligibility  of  DtREcroas. 
Under  Civ.  Code,  J  305,  providing  that  cor- 
porate powers  must  be  exercised  by  a  board  of 
not  less  than  three  directors,  to  be  elected  from 
among  the  "holders  of  stock,"  or,  where  there 
is  no  capital  stock,  then  from  the  "members"  of 
such  coqioratiOQ.  and  that  directors  of  all  other 
corporations  must  be  "members"  thereof,  the 
reguircmeDts  of  a  bjr-law  of  a  corporation  not 
for  proBt  that  its  directors  must  hold  a  deslg- 
oated  number  of  shares  of  stock  is  not  in  con- 
flict with  section  305,  in  that  that  section  made 
"members"  of  sncb  corporations  eligible  with- 
oQt  regard  to  the  stock,  since,  when  construed 
with  section  303,  relating  to  qualiScations  and 
duties  of  directors,  and  section  301,  providing 
that  every  corporation,  regardless  of  Its  cbai^ 
acter,  must  adopt  by-laws,  it  is  apparent  that 
the  by-laws  must  determine  the  eligibility. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  152;   Dec  Dig.  |  55.*r 

«For  etber  oasss  ■•• 
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3.  Appeal  attd  E^rob  (|  S^*}~TtASBCBaT— 
Sendiko  up  Original  Files. 

Code  Civ.  Proc.  S  953a.  providing  that  any 
person  dmiring  to  appeal  may,  !n  lieu  of  pre- 
paring and  settling  a  hill  of  exceptions,  do  cer- 
tain things  in  preparing  a  "transcript"  to  be 
used  on  appeal  (wnlcb  transcript  need  not  be 
printed),  and  after  the  Judge  has  certified  the 
transcript,  the  same  shall  be  and  become  a  por- 
tion of  the  judgment  roll,  and  may  be  con- 
sidered on  appeal  in  lieu  of  the  bill  of  excep- 
tions now  provided  for  by  law,  does  not  au- 
thorize the  clerk  to  send  op  bis  origfoal  files 
in  the  action,  constating  of  pleadings,  findings, 
judgment,  eta,  made  a  part  of  the  judgment 
roll  by  law. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error  Cent  Dig.  H  2639-2644;  Dec.  Dig.  i 
ii98w*J 

Appeal  from  Superior  Court,  Rlventde 
County;  F.  B.  Densmore,  Judgft 

Action  by  O.  W.  Waterbury  against  the 
Temeacal  Water  Company  and  others.  From 
a  Judgment  for  defendant  on  a  demurrer  to 
the  complaint,  plaintiff  appeals.  Affirmed. 

O.  R.  Freeman,  for  appellant.  Puilngtao 
&  Adair,  for  respondents. 

TAGGART,  J.  This  Is  a  proceeding  under 
section  315  of  the  Civil  Code  to  test  the  va- 
lidity of  an  election  of  directors  by  the  de- 
fendant corporation.  Judgment  was  for  the 
defendant  upon  a  demurrer  to  the  complaint. 
The  appeal  Is  from  the  judgment,  and  the 
record  before  us  appears  to  consist  of  the 
original  papers  filed  In  the  proceeding  In  the 
superior  court,  made  up  Into,  and  certified 
to  be,  the  Judgment  roll  In  the  action,  to- 
gether with  the  original  notice  of  appeal, 
which  bears  no  acknowledgment  of  service. 
We,  therefore,  presume  that  the  appeal  Is 
Intended  to  be  one  taken  from  the  Judgment 
by  the  alternative  method,  and  shall  consider 
the  questions  presented  upon  this  assump- 
tion, no  objection  being  made  by  the  respond- 
ents. 

At  the  regular  annual  meeting  of  the  stock- 
holders of  Che  defendant  corporation,  held  on 
December  1,  1908,  for  the  purpose  of  electing 
seven  directors  In  accordance  with  the  by- 
laws thereof,  plaintiff  received  the  highest 
number  of  votes  cast  for  any  person,  and 
was  therefore  one  of  the  seven  receiving  the 
highest  number  of  votes.  The  board  of  elec- 
tion, however,  after  announcing  the  vote  as 
stated,  further  reported  that  plaintiff  was 
not  qualified  under  the  by-laws  to  act  as  a 
director,  and  declared  seven  other  persons 
to  be  duly  elected  such  directors.  The  dis- 
qualification of  plaintiff  was  based  upon  the 
following  provision  of  the  by-laws :  "Qualt- 
Qcatlon : — ^No  stockholder  shall  hold  the  office 
of  director  of  this  corporation  unless  he  Is  a 
bona  fide  holder  of  at  least  ten  shares  of 
the  capital  stock  of  this  corporation" — and 
the  further  showing  that  plaintiff  was  the 
owner  of  but  8  shares  of  stock  of  the  com- 
pany at  the  time  of  the  election.  On  Decem- 
ber 2,  1908,  plalntlft  became  the  owner  of 


■am*  t»pl«  and  swttloa  NUHBBB  la  Dee.  *  Am.  Digs.  IMT  ts  teta^  *  Bvertv  ZatesM 

Digitized  by  Google 


GaL) 

8^  otber  and  additional  shares  ot  the  cap- 
ital stock  of  the  Temescal  Water  Compa- 
ny, and  bad  them  transferred  to  him  upon 
the  books  of  the  corporation.  It  la  then  al- 
leged that  on  December  2,  1908,  there  not 
being  a  quorum  of  the  board  of  directors 
present,  those  present  adjourned  to  December 
7,  1008;  that  plaintiff  presented  himself,  as 
a  director  ready  and  willing  *o  act,  to  the 
directors  Id  attendance  at  the  meeting  on 
December  2,  1908.  and  again  on  December  7. 
1908,  on  which  latter  date  the  persons  acting 
as  a  board  of  directors  refused  to  recognize 
blm  as  such.  The  minutes  of  the  meeting  on 
the  laat-mentloned  date  contain  a  recital  that 
the  meeting  was  held  pursuant  to  adjonm- 
ment  of  December  2, 1908,  for  the  purpose  of 
organizing.  The  minutes,  however,  do  not 
show  any  election  of  ofBcera  to  bare  taken 
place. 

Appellant  contends  that  by  the  acquisition 
of  the  additional  shares  of  stock  on  Decem- 
ber 2,  1908,  he  qnallAed  prior  to  the  meeting 
of  the  directors  to  organize,  and  therefore 
that  he  was  the  holder  of  the  requisite  num- 
ber of  shares  of  capital  stock  at  the  time  of 
the  organization  of  the  board,  and  entitled  to 
be  declared  elected,  altbough  admittedly  he 
was  not  such  bolder  at  the  time  of  the  elec- 
tion. This  contention  cannot  he  sustained, 
ma  the  by-laws  provide  that  the  directors 
"shall  serve  for  one  year  from  the  date  of 
their  election  and  until  tbeir  successors  are 
elected,"  etc.  There  was  then  no  Intervening 
time  between  the  election  and  the  beginning 
of  the  term  within  which  plaintiff  could  have 
qualified,  and  in  this  regard  the  case  differs 
from  those  In  which  a  distinction  is  drawn 
between  eligibility  for  election  and  the  quali- 
fication to  hold  the  office.  The  plaintlGT  was 
not  qualified  to  fill  the  ofllce  at  the  time  the 
term  began,  and  It  cannot  well  be  contended 
that  by  qualifying  later  he  could  oust  the 
member  who  was  qualified  at  the  time  of 
the  election.  Again,  as  section  808  of  tbe 
ClvU  Code  provides:  "Immediately  after 
tbelr  election,  the  directors  must  organize 
by  the  electiou  of  a  president,"  etc.,  and  as 
there  Is  nothing  in  tbe  complaint  and  peti- 
tion to  negative  tbelr  having  complied  with 
the  law  in  this  respect,  unless  It  be  tbe  re- 
cital from  tbe  minutes  of  December  7,  1908, 
above  referred  to.  we  may  assume,  until  It 
be  shown  otherwise,  that  the  organization 
of  the  board  took  place  at  the  time  provid- 
ed by  law,  which  was  prior  to  the  time  the 
plalntier  claims  to  have  become  a  bona  fide 
holder  of  10  shares  of  stock. 

Appellant  also  contends  that  tbe  Temescal 
Water  Company,  as  disclosed  by  the  purposes 
of  Its  crganlzatloD  set  out  In  tbe  complaint 
and  petition.  Is  not  a  corporation  for  profit, 
and  therefore  tbe  provision  of  tbe  by-laws 
requiring  a  director  to  be  the  bolder  of  a 
certain  number  of  shares  of  capital  stock  Is 
In  conflict  with  tbe  statute.  Civ.  Code,  S  305. 
Accepting  the  first  proposition  that  tbe  cor- 
pwatlon  18  not  one  for  profit,  because  the 
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water  rights  and  otber  property  it  Is  author- 
ized to  acquire  are  to  be  devoted  exclusively 
to  furnishing  water  to  its  own  stockholders, 
and  to  them  withlu  a  limited  area,  and  the 
expenses  of  operating  and  distributing  tbe 
water  Is  to  be  met  by  assessment  on  tbe 
stock  (McFadden  v.  Los  Angeles,  74  Cal. 
571,  16  Pac.  397 ;  McDermont  v.  Anaheim, 
124  Cal.  114,  66  Pac.  779;  HUdreth  v.  Monte- 
cito,  139  Cal.  22,  72  Pac.  395),  we  do  not 
think  It  necessarily  follows  that  the  corpora- 
tion may  not  by  Its  by-laws  provide  a  qualifi- 
cation for  Its  directors. 

Section  306,  Civ.  Code,  provides  some  of  the 
qualifications  necessary  to  holding  the  office 
of  director  in  a  corporation  organized  In  this 
state,  as  follows:  "A  majority  of  the  di- 
rectors must  be,  in  all  cases,  residents  of  this 
state.  Directors  of  corporations  for  profit 
must  be  holders  of  stock  therein  to  an 
amount  to  be  fixed  by  the  by-laws  of  the  cor- 
poration. Directors  of  all  other  corporations 
must  be  members  thereof."  Tbe  initial  clause 
of  this  section  provides  that  the  corporate 
powers  must  be  exercised  "by  a  board  of  not 
less  than  three  directors  to  be  elected  from 
among  the  holders  of  stock;  or  where  there 
Is  no  capital  stock,  then  from  the  members 
of  such  corporations,"  etc.  Tbe  term  "mem- 
bers" Is  apparently  used  in  the  section  to 
designate  tbe  members  of  corporations  hav- 
ing no  capital  stock;  and,  if  there  were  no 
other  provision  in  the  Code  rating  to  this 
matter.  It  might  be  argued  that  corpora- 
tions having  capital  stock,  but  which  are  not 
organized  or  operated  for  profit,  are  not  pro- 
vided for.  The  general  provisions  relating 
to  tbe  matters  which  may  be  provided  for 
In  the  by-laws  of  a  corporation  are  contain- 
ed In  section  303,  Civ.  Code,  and  among  the 
matters  authorized  to  be  provided  are  "(4) 
The  qualifications  and  duties  of  directors," 
etc.,  and  by  section' 301  every  corporation, 
regardless  of  Its  character,  must  adopt  by- 
laws. It  Is  apparent  then  that  the  by-laws 
of  tbe  corporation  must  control  In  tbe  de- 
termination of  plaintiffs  rights.  Not  having 
the  qualifications  provided  by  the  by-laws 
to  act  as  a  director  at  the  time  his  term  of 
office  b^n,  he  is  not  entitled  to  tbe  relief 
sought  in  this  proceeding. 

If,  as  is  hereinabove  suggested,  tbe  record 
before  us  consists  of  the  original  Judgment 
roll  and  notice  of  appeal  in  this  proceeding, 
the  clerk  of  tbe  superior  court  of  Riverside 
county  is  tbe  legal  custodian  of  such  papers, 
and  they  should  have  remained  on  file  In  his 
office.  On  account  of  tbe  fact  that  the  lan- 
guage of  the  statute  providing  for  the  send- 
ing up  of  the  record  on  an  alternative  appeal 
has  been  somewhat  misconstrued  in  this  re- 
spect, and  no  rule  placing  a  construction 
upon  tbe  statute  has  been  adopted  by  the 
Supreme  Court,  we  have  acted  npon  the  rec- 
ord as  it  was  presented,  but  think  It  our 
duty  to  call  the  attention  of  tbe  trial  court 
to  the  language  used  in  tbe  sections  of  the 
Code  relating  to  tbe  alternative  method  of 
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appeaL  Section  903a,  Code  GIt.  Proc,  pro- 
vides that  any  person  desiring  to  appeal 
"may  In  Ilea  of  preparing  and  settllog  a  bill 
of  acei>tIons,"  pnraaant  to  section  650,  do 
certain  things  In  preparing  a  transcript  to 
be  used  on  the  appeal.  After  the  Judge  has 
certified  the  transcript  which  has  been  made, 
It  Is  provided  that  the  same  shall  "be  and 
become  a  portion  of  the  Judgment  roll  and 
may  be  considered  on  appeal  in  lien  of  tbe 
bill  of  receptions  now  provided  for  by  law." 
The  transcript  bo  allowed  and  certified  be- 
comes a  part  of  the  Judgment  roll  only  In 
the  same  sense  that  a  bill  of  exceptions  was 
made  a  part  thereof  by  section  670,  Code  OIt. 
Proc.;  that  Is,  to  serve  as  part  of  the  record 
on  appeal  under  section  950.  (Since  the 
amendment  of  section  670  In  1907  bills  of  ex- 
ception are  no  longer  made  a  part  of  the 
Jadgment  roll.) 

There  Is  no  express  authority  for  the  ap- 
IwHant  being  relieved  from  printing  tils  tran- 
script on  appeal  In  any  case  except  one  In 
ffhlcb  tbe  transcript  has  been  settled  and  al- 
lowed by  the  trial  coart  in  accordance  with 
section  953a.  This  Is  true  whether  It  con- 
sists of  a  Judgment  roll  only,  or  a  record 
made  up  under  tbe  alternative  method  In 
lien  of  a  bill  of  exceptions;  and,  while  the 
statute  Is  open  to  the  construction  that  the 
orlgioat  of  such  a  transcript— that  Is,  the 
record  prepared  In  accordance  with  sections 
953a  and  953b — may  be  sent  up  to  the  appel- 
late court,  it  was  clearly  not  intended  to  au- 
thorize the  clerk,  of  the  trial  court  to  send 
up  his  original  files  In  the  action,  conslsthig 
of  the  pleadings,  findings,  Judgment,  and  oth- 
er papers  made  a  part  of  the  Judgment  roll 
by  section  670.  To  do  this  would  not  only 
deprive  the  office  of  the  papers  and  records 
which  the  law  makes  it  tbe  duty  of  the  clerk 
of  tbe  superior  court  to  presefve,  but  would 
render  him  unable  to  enter  up  the  remittitur 
of  this  court  sent  down  upon  this  proceeding. 
Section  968,  Code  Civ.  Proc.  If  the  papers 
on  file  In  this  court  be  the  original  records 
of  the  superior  court,  the  clerk  of  that  court 
Is  granted  leave  to  withdraw  the  same,  and 
within  20  days  from  the  date  of  filing  of  this 
decision  Is  directed  to  file  with  the  clerk  of 
this  court  a  duly  certified  copy  of  such  rec- 
ords in  lieu  of  the  originals  so  withdrawn. 

Judgment  affirmed. 

We  concur:  AIXE3N,  P.  X;  SHAW,  J. 


(U  Cal.  A.  650} 

BUCHBR  T.  ALLEN.   (Civ.  653.) 
(Court  of  Appeal,  Second  District,  (jalifomla. 
.  Nov.  2,  1909.) 

1.  pRATTnuLBirr  Gonvetancbs  (I  299*)— Saues 
— <3hanok  or  Possession- EviDEffCB. 

On  an  iune  as  to  tbe  validity  of  a  sale  of 
hotel  fixtures  and  personal  property,  under  C3iv. 
Code,  §  3440,  requiring  a  change  of  possession  of 
petsooal  property  sold  to  be  valid  agaiost  cied- 
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ItoTS  of  the  seller,  evidence  Mi  to  sostidn  a 
finding  that  the  sale  was  not  accompaiiled  by  Im- 
mediate delivery,  and  followed  by  actual  and 

continuouB  possession  by  the  buyer. 

[EJd.  Note.— For  other  cases,  see  Fraaduleot 
Convejfances,  Dec.  Dig.  S  299.*] 

2.  Fbaudulbnt  Convetanceb  (|  299*)— Sau 
or  Goods  —  Oiunos  or  Possession  —  Evi- 
dence. 

Under  dy.  Code,  I  8440,  providing  that 
there  must  be  a  change  of  possession  of  personal 
property  sold  to  be  vaJid  against  creditors  <A  the 
seller,  the  employment  by  the  vendee  of  the  vot- 
dor  after  the  sale  is  some  evidence  that  tbm 
has  been  no  actual  ctiange  of  possession. 

[Ed.  Note.— For  other  cases,  see  Ftsndalsitt 
Oonveyanceo.  Dec  Dig.  I  299.*] 

Appeal  from  Superior  Court,  San  Bonard- 
ino  County;  Frank  F.  Oatw,  Judge. 

Action  by  Jraeph  Bncher  against  W.  D.  F. 
Allen.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

C.  0.  Haskell,  for  appellant  ^ron  War 
ters,  for  respondoit. 

ALLBN,  P.  3.  Appeal  by  plaintiff  190a 
bill  of  exceptions  from  Judgment  rendcsed 
against  bim  and  In  favor  of  defendant 

The  case  is  this:  On  December  24. 1906,  one 
Hicks  and  wife  owned  certain  real  proper- 
ty In  the  city  of  San  Bernardino,  Cal.,  npm 
which  was  a  house  used  as  a  lodging  house. 
Hicks  and  wife  sold  the  real  property  and 
the  furniture  and  fixtures  of  the  lodging 
bouse  to  plaintiff,  who  paid  tbe  full  consid- 
eration therefor.  The  lodging  house  had 
been  oi>erated  before  the  sale  by  tbe  wife 
of  Hicks,  who  was  Indebted  to  parties  In 
San  Bernardino.  These  creditors  Instituted 
a  suit  against  Mrs.  Hicks,  and,  on  Decem- 
ber 27,  1906,  levied  an  attachment  upon  tbe 
lodging  house,  furniture,  and  flztnres.  This 
writ  was  executed  by  defendant,  a  constable, 
and  the  personal  property  on  that  date  re- 
duced to  possession  by  him.  In  order  to  re- 
cover possession  from  defendant  this  action 
In  claim  and  delivery  was  brought  by  plain- 
tiff. The  right  of  possession  to  tbe  personal 
property  binges  upon  the  validity  of  its  sale 
as  afTectlug  creditors  of  Mrs.  Hicks.  The 
court  finds  that  such  sale  was  not  accompa- 
nied by  immediate  delivery,  and  followed  by 
actual  and  continuous  possession,  as  required 
by  section  3440,  Civ.  Code.  This  finding  appel- 
lant attacks  as  having  no  siu^rt  in  the  erS 
dence. 

An  examination  of  Mie  record  discloses 
that  plaintiff  testified  that  be  took  posses- 
sion of  the  personal  property  through  one 
Von  Boven  as  his  agent  on  the  24th  of  De- 
cember, while  Mrs.  HIcka  testified:  "I  of- 
fered the  keys  on  the  24th  to  Mr.  Bucher, 
and  he  asked  me  to  look  after  tue  house  for 
blm  In  his  Interest  until  I  went  out  on  the 
29th;  and  on  the  2Gth  I  was  called  to  Los 
Angeles  on  business,  and  I  handed  the  keys 
to  Charles  Von  Boven  In  the  presence  of  Mr. 
Waldon,  and  told  him  to  take  care  of  these 
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rooms  and  take  care  of  the  house  for  Mr. 
Bucher.  •  *  •  I  delivered  the  keys  to 
iSr.  Von  Boven  for  the  reason  that  Mr.  Buch- 
er told  me  that  Von  Boren  was  in  hlB  em- 
ploy, and  tiiat  I  should  deliver  the  keys  to 
him  If  I  went  away  from  the  noose."  Von 
Boren  testified  that  when  be  was  handed 
the  keys  by  Mrs.  Hicks  she  said  to  blm,  :m 
may  be  back  to-morrow."  The  evidence  as 
to  the  change  of  possession  was  conflicting. 
It  was  a  question  of  fact  for  the  trial  court 
to  determine.  We  cannot  say  that  there  le 
no  evidence  In  support  of  the  finding  of  the 
court.  Our  Supreme  Court  In  Goldstein  v. 
Nunan,  66  Cal.  544,  6  Pac.  451,  has  said 
that  the  employment  by  the  vendee  of  one 
of  the  vendors  after  the  sale  tended  to  prove 
that  there  had  been  no  actual  change  of 
possession.  There  was,  then,  evidence  Intro- 
duced which  tended  to  show  that  the  vendor 
continued  In  possession,  and  the  require- 
ments of  the  section  of  tbe  Code  above  re- 
ferred to  were  unsatlsfled.  Without  refer- 
ence to  other  testimony,  which  was  to  the 
effect  that  Von  Boven  disclaimed  any  agency 
on  behalf  of  plalntift,  and  Insisted  that  he 
was  acting,  while  In  charge  of  the  property, 
for  Mrs.  Hicks,  we  think  It  cannot  be  said 
that  the  conclusion  of  the  trial  court  Is  man- 
ifestly without  sufficient  support  In  the  evi- 
dence. The  Judgment  being  thus  supported  by 
sufficient  findings,  we  are  relieved  from  the 
necessity  of  considering  other  questions  pre- 
sented In  the  record  which  relate  to  the  con- 
struction which  should  be  given  to  that  por- 
tion of  section  &140  requiring  public  recorda- 
tion of  intended  sales  In  certain  instances. 
Judgment  affirmed. 


Weconcnr:  SHAW,  X;  TAGGABT,  X 


(U  Cal.  A.  OS) 

FBIBBIB  T.  ROSENBERG  BROS,  ft  CO. 
(Civ.  631.) 

(Conrt  of  Aspeal.  Third  DiBtriet,  California. . 
Nov.  1,  1909.) 

L.  SaLBB  Ji  181*)— COKFIJAIIOB  WITH  COS- 

TBACT— EV IDENOE. 

Evidence  In  an  action  for  refasal  of  de- 
fendant to  comply  with  bis  contract  of  pur- 
chase of  plaintilTB  crop  of  pears  to  be  cared  by 
plaintiff  held  snffident  to  sustain  findings  that 
plaintiff  tendered  the  entire  crop  purchased,  aiul 
that  tbe  peani  were  property  enied. 

tEd.  Note.— For  other  caaes^  see  Bales,  Deo. 
f.  I  181.*1 

2.  Sales  ({  3.32*>— Rxrnui.  or  Puiohasb  to 

Accept— Resale, 

A  seller  complies  with  his  duty,  under  Civ. 
Code,  I  S353,  as  to  estimating  damagea,  where, 
13  day*  after  tbe  buyer  refaaea  to  accept,  be 
sells  the  articles  to  another  at  the  place  of 
delivery  at  the  highest  price  attainable. 

[Ed.  Note.— For  other  cases,  sea  Sales,  Cent. 
Dig.  i  915;  Dec  Dig.  |  332.*] 

3.  Sales  ft  384*)— Breach  or  Contbact  bt 
BTrrEB—DAMAOEs— Pleading  and  Paoor. 

Defendantt  under  his  contract  of  parchase, 
being  required  to  accept  only  16^  tons  of  dried 


fmlt,  thongh  having  an  option  on  more,  and 
all  allegations  in  tbe  complaint  as  to  shrinkage 
between  the  time  defendant  refused  to  accept 
and  the  time  plaintiff  resold,  being  confined  to 
tbe  16^  tons,  this  alone  prevented  recoveiy 
for  shrinkage  on  any  amount  la  excess  of  the 
16%  tons. 

[Ed.  Note.— For  other  eases,  see  Sales,  Dee. 
Dig.  S  884.»] 

4.  WrrHBSSU  (I  260^— CBoaa-BuHiiVAnon— 

Scope. 

A  witness  having  merely  testified  that  he 
purchased  fmlt  of  plaintiff  at  a  certain  price, 
and  that  this  was  the  highest  price  attamable 
at  the  time  and  place,  and  not  having  been 
asked  on  direct  lamination  as  to  any  subse- 
quent transaction  concerning  It,  refusal  to  allow 
him  to  be  asked  on  cross-examination  as  to 
when,  where,  and  for  how  much  he  resold  the 
fruit  was  not  error,  no  statement  as  to  what  was 
expected  to  be  shown  by  the  question  having 
been  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  269.*] 

6.  Appeal  and  Bebob  lOST*)— BAEicUsa 

Ebbor— E>zcL0sioN  or  Evidence. 

Any  error  in  exclusion  of  evidence  to  show 
that  the  price  obtained  was  the  market  price. 
Or  to  discredit  the  witness  who  testified  it  was 
the  market  price,  was  harmless ;  it  being  admit- 
ted  such  pnce  was  obtained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4197,  4198;  Dec  Dig.  { 
1057.*] 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Charles  M.  Head.  Judge. 

Action  by  S.  H.  Frisble  against  Rosenberg 
Bros,  ft  Co.  Judgment  for  pialntUF,  and  d»- 
fendant  appeals.   Modified  and  affirmed. 

A.  H.  Hewitt  and  W.  D.  Tlllotaon,  for  ap- 
pellant  T.  W.  H.  BTianahan,  for  respond- 

ent 

BURNETT,  J.  The  action  Is  for  damages 
for  defendant's  refusal  to  comply  with  its 
agreement  to  pay  for  certain  dried  fruit  sold 
to  It  by  plaintiff.  On  September  4,  1906,  the 
parties  entered  into  a  written  contract  pro- 
viding that  "Rosenberg  Bros,  ft  Co.  have 
this  day  bonght  of  S.  H.  Frisble  and  said 
seller  haa  this  day  sold  to  said  buyer  the 
entire  crop  of  pears  estimated  at  fifteen  tons 
now  growing  and  grown  on  the  orchard  Sit- 
uate— Anderson— of  which  orchard  ■ 
Is  the  owner  and  of  which  said  crop  seller 
declares  that  be  is  owner  and  represents 
that  he  Is  duly  authorized  to  sell  the  whole 
thereof.  Prices  and  seller's  estimate  of  quan- 
tity as  follows,  to  wit:  About  15  tons  pears 
a  8c  per  lb.  *  *  *  It  Is  expressly  under- 
stood and  agreed  that  buyer  la  not  obliged 
to  accept  fruit  in  excess  of  amount  approxi- 
mated above  by  more  than  ten  per  cent, 
but  may  do  so  at  his  own  option.  Seller 
hereby  agrees  to  cure  said  entire  crop  prop- 
erly and  to  have  said  entire  crop  ready  for 
delivery  and  to  deliver  the  same  at  Ander- 
son. *  *  •  Seller  hereby  guarantees  that 
all  of  the  fruit  hereinabove  specified  shall 
be  choice,  well  cured,  original  condition,  and 
free  trom  damage.   •   *   •  Buyer  bereliy 
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agrees  to  pay  for  said  fruit  upon  completloo 
of  aellvery." 

Plaintiff  claims  to  have  performed  all  of 
the  conditions  reqnlred  of  him  by  said  con- 
tract, and  on  October  10th  to  have  notified 
defendant  that  he  -was  ready  and  desired 
forthwith  to  deltrer  33,000  pounds  of  cured 
pearfa  under  said  contract  Defendant  re- 
fused to  accept  any  part  of  ttiem,  and  plain- 
tiff held  them  subject  to  defendant's  order 
till  October  25th.  It  la  alleged  "that  at 
said  time  the  said  dried  pears  were  losing 
weight  through  shrinkage,  and  additional 
costs  of  Insurance  and  keeping  the  same 
were  necessarily  being  incurred."  It  Is  fur- 
ther alleged  that  plaintiff  sold  them  on  Oc< 
tober  25th  for  6  cents  per  pound,  the  blgh- 
eat  market  price  obtainable,  and  that  he  was 
damaged  by  defendant's  refusal  to  carry  out 
its  contract  In  the  sum  of  $925.  Plaintiff  re- 
ooTered  Judgment  In  the  sum  of  $921. 

In  support  of  Its  appeal  from  the  Judg- 
ment and  order  denying  Its  motion  for  a 
new  trials  appellant  mainly  relies  upon  two 
grounds:  "First,  plaintiff  did  not  cure  and 
deliver  or  offer  to  deliver  bis  entire  crop  of 
pears;  and,  second,  the  pears  that  he  did 
offer  to  dellTer  were  not  properly  cured." 
We  are  not  required,  probably,  to  do  more 
than  to  say  that  the  findings  of  the  court  as 
to  these  material  matters  are  amply  sup- 
ported by  the  evidence,  but  as  appellant  ap- 
pears to  be  serious  In  these  contentions,  and 
that  our  declaration  may  be  shown  not  to  be 
arbitrary,  some  of  the  testimony  upon  each 
of  these  points  Is  presented. 

L.  The  plaintiff  testified:  "Mr.  Luyster 
went  with  me  that  day  and  examined  all  of 
those  pears  before  we  signed  the  contract. 
•  ♦  •  On  the  trees  in  the  orchard  snd  the 
orchard  which  I  had  leased  there  was  a  lit- 
tle over  a  hundred  tons  I  am  sure,  all  of 
which  I  was  the  sole  owner  of.  The  110 
tons  of  pears  on  the  trees,  in  the  boxes  and 
windrovre  and  on  the  ground  were  the  pears 
I  had  In  mind  and  Intended  to  convey  under 
the  contract.  They  were  all  the  pears  I 
owned  on  that  Aaj,  1  didn't  sell  a  pear  of 
thia  lot  green.  I  dried  every  one  of  them. 
The  amount  I  secured  from  that  lot— eight- 
een and  one-half  tons  were  what  they  turn- 
ed out  to  be.  When  the  pears  were  dried  I 
took  them  to  the  Earl  E^ult  Company's 
packing  shed.  That  Is-  the  lot  of  pears  I 
notified  Rosenberg  Bros,  ft  Company  that  I 
was  ready  to  deliver  and  make  a  tender  of; 
and  la  the  same  lot  I  afterwards  sold  to  the 
Sanitary  Fruit  Company.'*  He  Is  corrobo- 
rated by  Mr.  Luyster,  who  testlfled  that 
when  he  entered  into  the  contract  he  had  In 
mind  the  entire  crop  of  pears  of  Mr.  Frisble. 
The  evidence,  Indeed,  shows  without  any 
eonfilct  that  the  entire  crop  purchased  was 
tendered  by  plaintiff. 

2.  While  there  Is  evidence  to  the  contrary 
on  the  part  of  appellant,  yet  six  witnesses 
testified  for  respondent  that  the  pears  were 
up  to  the  ataadaxd  fixed  by  the  contract 


The  character  of  their  tesUmony  may  be  Il- 
lustrated by  the  following  statement  of  Earl 
Downing,  an  experienced  fruit  man:  "The 
seventeen  tons  of  cured  fruit,  the  S.  H.  Frls> 
bie  fruit.  In  the  Earl  warehouse,  which  were 
Inspected  between  the  12th  and  15th  days  of 
October,  1006,  I  would  call  properly  cured, 
well  cured,  choice,  In  original  condition,  free 
from  damage,  dried  pears  or  cured  pears.** 
There  are  a  few  additional  considerations 
inviting  brief  attention. 

As  to  the  contention  of  appellant  that 
there  Is  no  allegation  of  shrinkage,  the  por^ 
tlon  of  the  complaint  heretofore  set  out  la  a 
sufficient  answer.  If  Indeed  such  an  allega- 
tion were  necessary.  Appellant  must  have 
forgotten  that  In  Its  amended  answer  this 
language  Is  used:  "And  It  denies  that  said 
dried  pears  were  losing  weight  through 
shrinkage,  or  that  they  did  lose  weight  by 
shrinkage."  As  appellant,  on  October  12tti, 
refused  to  accept  the  pears,  it  was  the  duly 
of  respondent  to  dispose  of  them  In  accord- 
ance with  section  3353  of  the  Civil  Code, 
providing  that,  "In  estimating  damages,  the 
value  of  property  to  a  seller  thereof  Is  deem- 
ed to  be  the  price  which  he  could  have  ob- 
tained therefor  In  the  market  nearest  to  the 
place  at  which  It  should  have  been  accepted 
by  the  buyer,  and  at  such  time  after  the 
breach  of  the  contract  as  would  have  suf- 
ficed, with  reasonable  diligence,  for  the  sell- 
er to  effect  a  resale."  They  were  sold  at  An- 
derson, the  place  where  they  were  to  be  de- 
livered, 13  days  after  •  appellant  rejected 
them,  and  there  Is  testimony  of  witnesses 
that  th^  were  sold  for  the  highest  price  Qb- 
tainable  therefor.  Respondent  seems  thus  to 
have  done  all  that  the  statute  requires  as  to 
the  disposition  dt  the  property. 

Appellant  complains  because  the  court 
charged  defendant  with  shrinkage  on  86,- 
264  pounds,  whereas,  under  the  contract, 
there  was  no  obligation  to  accept  more  than 
33,000  pounds.  Respondent's  answer  to  this 
contention  Is  that  he  "resold  the  fruit  all 
of  which  appellant  had  an  option  on  for  the 
best  obtainable  price  at  the  nearest  market 
Appellant  would  not  exercise  its  option  by 
taking  the  entire  crop  nor  would  it  examine 
or  take  the  part  or  any  portion  of  the  part 
It  was  obligated  to  take,  83,000  ponnds,  when 
the  same  was  ready  for  delivery.  If  appel- 
lant had  accepted  the  88,000  pounds  on  Oc- 
tober 12,  1006,  and  no  more,  there  would 
have  been  no  shrinkage  for  which  appellant 
would  have  been  liable,  and  respondent 
would  have  been  free  of  the  option  on  the 
'entire  crop'  and  free  to  dispose  of  the  bal- 
ance. As  it  was,  respondent  was  held  by 
appellant  for  the  'entire  crop,'  none  of  which 
it  would  accept"  Respondent's  argument 
seems  plausible,  but  there  Is  no  allegation 
in  the  complaint  as  to  this  element  of  dam- 
age—the allegation  of  shrinkage  being  cos- 
fined  to  the  33,000  pounds.  Hence  tiie  find- 
ing as  to  the  excess  of  3,264  pounds  Is  out- 
Bide  of  the  Issues.    Besides,  the  evidence 
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vonld  hardly  justify  the  contusion  that 
more  than  16%  tons  of  the  ftnlt  wai  of  good 
quality.  No  allowance  conld  properly  be 
made  for  the  iiairlnkage  of  thia  excess,  which 
the  evidence  does  not  BatlsfaetorUy  show 
was  of  any  value.  The  result  Is  that  the 
judgment  ahonld  be  reduced  by  the  small 
amount  ot  $23.50.  This  aivears  from  the 
flniUiig  Itself.  It  is  (mly  a  matter  of  simple 
calculation,  and  the  error  does  not  require 
a  new  telal. 

The  tmjj  other  point  suggested  by  appel- 
lant 18  fluit  the  court  erred  In  susta&Ung  an 
objection  to  gaestlonB  asked  on  cross-exam- 
ination of  Ur.  Btlce  as  to  when  and  where 
he  sold  the  tmlt  and  what  price  he  received. 
He  purchased  the  fruit  ftom  plaintiff,  and 
bad  testified  that  6  cents  per  pound  was  the 
behest  price  obtainable  at  Anderson  at  that 
time.   U  he  obtained  a  higher  price  at  a 
different  place  and  at  a  different  time  it 
would  have  ao  tendency  to  discredit  his  tes> 
tlmony  as  to  the  price  at  Anderson.  It  does 
appear  that  he  shipped  the  fruit  but  to 
what  point  Is  not  disclosed.   Since  the  wit- 
ness had  not  been  asked  In  tiie  direct  ex- 
amination as  to  any  subsequent  transaction 
concerning  the  fknit,  appellant;  In  the  ab- 
sence of  any  statement  as  to  what  was  ex- 
pected to  be  lAiown     the  questions,  cannot 
complain  of  tiie  ruling  of  the  court.  Indeed, 
If  error  was  thereby  committed  by  the  court. 
It  was  absolutely  without  prejudice,  in  view 
of  the  admission  of  appellant  in  its  brief 
that  ''defendant  does  not  contend  that  the 
price  for  which  the  pears  were  so  sold  was 
not  the  fall  market  value  of  the  same."  If 
Stlce  paid  the  full  market  value  of  tbe  pears 
It  Is,  of  course,  entirely  immaterial  where 
be  sold  them  or  what  price  he  received. 

Twenty-three  dollars  and  fifty  cents  should 
be  subtracted  from  tbe  amount  of  the  Judg^ 
ment,  leaving  a  balance  of  $897.^  end,  ae 
tbns  modified,  the  Judgment  and  the  order 
denying  the  motion  for  a  new  trial  are  af- 
firmed. 

We  concur:   OHIPMAN.  P.  J.;  HART,  J. 


<11  Cat.  A.  E8») 

HOOVER  T.  WASSON  et  al.  (Oiv.  MS.) 
(Ctmrt  of  Appeal,  Third  District,  Oallfomla. 

Oct.  27,  1909.) 
1.  Fbatjoitlent  Convetanceb   (8  298*)  — 

f*BAUDinXNT  IimiHT— BVIDBNCS. 

Svidence  held  to  show  that  a  conveyance 
mnde  for  a  valuable  consideration  was  not  made 
with  intent  to  defrand  the  grantor's  creditors. 

fEd.  Note.— For  other  cases,  eee  Fraudulent 
Cor>vey«nce8,  Cent.  TXg.  {{  892-895;  Dec.  Dig. 
§  2&S.»] 

S2.    FRADOULBHT  OONVBTANCEa  (5  91*)--C0N- 
8X  DBKATIOn— Past    InOBBTBDNESS  BAaEBO 

BT  Ijmitatioits— Bptect. 

The  fact  that  the  consideration  for  a  con- 
-veyance  alleged  to  be  fraudulent  aa  against 
creditors  was  a  note  barred  bj  Hmitations  was 
only  a  drcnmstance  which  might  or  might  not 


prove  fraud,  according  to  Its  dfect  as  Infin- 
enced  by  other  facto,  and  whether  the  fact  was 
important  as  showing  frand  moat  depend  largely 
on  the  other  drcumatances  characteiiziog  tbe 
transaction. 

[Eld.  Note^For  other  cases,  see  Frandnlent 
Oonveyances,  Out  IMg.  |  235;  Dec.  Dig.  I 
»!.•] 

3.  CONTBAOTB  76*)-^GOirSZDIBATI0n— DBBT 

Barbed  bt  Luhtations— Moeai.  Oblxga- 

IION. 

A  debt  haired  by  llmitatlone  does  not  re- 
lease tbe  debtor  of  the  moral  duty  of  p^ing 
it,  the  statutory  bar  affecting  the  remedy  tody ; 
and  hence  such  a  debt  may  constitute  a  nluable 
consideration  for  a  contract.  ^ 

[Bd.  Note.— For  other  caaes,  see  Contracts, 
Cent  Dig.  I  362;  Dec  Dig.  {  76.*} 

4.  New  Tbiai.  (f  64*)  —  iNsumouKor  or 

FlNDINOe— Effbot. 

A  new  trial  on  the  ground  of  the  failure 
of  tilt  court  to  find  on  a  material  Issue  may  be 
denied,  where  on  the  evidence  the  finding  must 
have  been  adverse  to  the  moving  party. 

[Ed.  Note.— For  other  cases,  see  Mew  Trial, 
Cent  Dig.  1  129;  Dec.  Dig!|M.*] 

Appeal  from  Superior  Oourt;  Ifarlposa 
C>ounty;  J.  J.  Trabucco,  Judge. 

Action  by  Reuben  Hoover  against  Joseph 
Wesscm  and  another.  From  a  Judgment  for 
defraidant  John  L,  Wasson,  who  appeared 
and  answered,  plaintiff  appeals.  Affirmed. 

John  A.  Wall,  for  appeUant  J.  W.  P. 
Laird  and  Rowan  Irwin,  Cor  reqiondffiiit 

HART,  J.  This  Is  a  suit  to  quiet  title  to 
certain  timber  land  situate  in  Marlpoea  coun- 
ty to  which  plaintiff  claims  title  nndw  and 
by  Tlrtue  of  a  sheriff's  deed;  said  land  hav- 
ing been  kOA  by  that  ofBcer  to  plaintiff  at 
a  pretmded  sale  under  an  execution  Issued 
upon  a  Judgment  for  the  sum  of  $1,676.88, 
rendered  and  altered  by  the  superior  court 
of  Tulare  oounty  In  fovor  of  said  plaintiff 
and  against  tbe  defokdant,  Jos^h  Wesson. 
The  defendant  John  L.  Vf&man  answered 
the  complaint  herein,  q»eclfleally  denying  the 
material  averments  thereof,  and  particular^ 
ly  that  Joseph  L.  Wasson  was,  at  the  time 
of  the  levy  of  said  execution  and  the  sale 
thereunder,  the  owner  of-  the  land  as  to 
which  title  Is  sought  to  be  quteted,  and  al- 
leging title  to  and  ownership  of  said  land  In 
himself.  Joseph  Wasson  made  no  reply  to 
tbe  complaint  and,  as  to  him  Judgment 
by  defanlt  was  ratered.  The  oourt  below 
awarded  Judgment  to  John  L.  Waason  ttiat 
he  is  tbe  owner  of  the  laud  described  In  the 
complaint,  and  that  tbe  plaintiff  "has  no 
right,  title,  or  interest  in  or  to  said  land," 
etc.  The  eppeal  here  is  by  the  plaintiff 
from  the  Judgment  and  the  order  denying 
his  motion  for  a  new  trial. 

The  ^pellant  contends  that  the  evidence 
does  not  support  certain  findings  of  fact, 
and  npon  this  contention  insists  that  tbe 
Judgment  and  order  should  be  reversed.  It 
appears  from  the  evidence  that  on  the  IGth 
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day  of  Jannary,  1902,  a  written  agreement 
was  executed  by  the  plaintiff  and  the  de- 
fendant Joseph  WasaoD,  whereby  the  first- 
named  agreed  to  sell,  and  said  Wasson 
agreed  to  purchase,  for  the  sum  of  $8,000 
a  certain  tract  of  land  situated  In  the  coun- 
ty of  Tulare.  The  agreement  stipulated  that 
Wasson  was  to  pay  the  principal  sum  In  In- 
stallments as  follows:  Fifteen  hundred  dol- 
lars on  the  day  on  which  the  agreement  was 
executed;  $500  on  or  before  the  1st  day  of 
January,  1905,  and  $1,000  on  each  succeed- 
ing 1st  day  of  January  until  the  principal, 
together  with  Interest  on  the  deferred  pay- 
ments, at  the  rate  of  7  per  cent,  per  annum, 
wag  fully  paid.  The  title  to  the  land  was 
to  remain  in  plaintiff  until  the  principal  and 
all  Interest  accruing  thereon  was  paid.  The 
land  described  in  the  agreement  was  devot- 
ed by  Wasson  to  orange  growing,  to  which, 
it  is  admitted,  it  is  peculiarly  adapted.  Jo- 
seph Wasson  was,  at  the  time  of  the  making 
of  Bald  contract,  the  owner  of  the  land  in- 
rolyed  In  this  litigation.  On  the  30th  day 
of  April,  1904,  Joseph  Wasson  conveyed,  by 
deed,  said  land  to  his  brother,  the  respond- 
ent herein,  and  said  deed  was  recorded  in 
the  office  of  the  county  recorder  of  Marl* 
posa  county  on  the  2d  day  of  May,  1904. 
The  plaintiff,  in  the  year  1905,  instituted  an 
action  against  the  defendant  Joseph  Wasson 
for  the  purpose  of  recovering  the  sum  of 
$500,  the  first  installment  of  principal  due 
on  the  contract  between  himself  and  said 
Joseph  for  the  sate  and  purchase  of  the  or- 
ange land,  together  with  unpaid  interest 
In  this  action  plaintiff  obtained  a  Judgment, 
on  the  12th  day  of  June,  1906,  for  the  sum 
of  $1,676.88.  As  before  stated,  execution 
was  Issued  on  said  Judgment,  and  the  same 
sought  to  be  levied  on  the  land  in  dispute 
here,  which,  as  seen,  had  been  conTeyed  In 
the  year  1904  by  Joseph  Wasson  to  his  broth- 
er, the  respondent  The  land  was,  as  seen, 
sold  under  said  execution  and  purchased  at 
said  sale  by  the  plaintiff  himself. 

The  good  faith  of  the  transaction  betwera 
the  Wassons  by  which  the  respondent  be- 
came the  owner  of  the  land  in  controversy 
is  challenged  by  the  complaint  It  is  therein 
alleged  that  the  conveyance  of  the  land  by 
Joseph  to  his  brother,  the  respondent  re- 
sulted from  a  transaction  conceived  In  fraud 
and  was  executed  by  said  Joseph  "with  a 
view  to  conceal  his  said  property  from  plain- 
tiff and  to  hinder,  delay,  and  defraud  plain- 
tiff In  his  collection  of  his  said  demand  now 
Included  in  the  Judgment  heretofore  describ- 
ed" ;  but  we  observe  no  reason  for  doubting 
that  the  evidence  sufficiently  supports  the 
finding  of  the  trial  court  against  that  claim. 
In  the  first  place,  it  may  be  noted,  the  con- 
veyance of  the  land  concerned  here  was  ex- 
ecuted In  the  year  1904,  approximately  a 
year  before  there  was  anyUiIng  due  the 
plaintiff  from  Joseph  Wasson  under  the 
terms  of  tbelr  contract  It  appears  that,  at 


the  time  of  the  execution  of  said  deed  by 
Joseph,  the  note  which  was  the  considera- 
tion moving  Joseph  to  so  convey  said  prop- 
erty was  "outlawed,"  or,  in  other  words, 
action  thereon  was  barred  by  the  statute 
of  limitations.  It  further  appears  that  in 
the  year  1904  Joseph  Wasson  sold  the  orange 
crop  gathered  from  the  land  which  consO- 
tuted  the  subject  of  the  contract  between 
himself  and  plaintiff  for  the  sum  of  $1,000. 
In  the  month  of  December  of  that  year  plain- 
tiff went  to  the  "orange  ranch''  and  made  a 
demand  on  Joseph  for  the  money  then  due 
under  their  contract  After  some  discussion 
of  the  matter,  in  the  coiirse  of  which  Was- 
son declared  that  he  desired  to  make  some 
improvements  on  the  land,  the  plaintiff  was 
accompanied  by  Wasson  to  the  Portervllle 
Bank,  where  plaintiff  was  paid  by  Wasson 
on  account  of  their  contract  the  sum  of  $150. 
The  bulk  of  the  money  remaining  of  the 
$1,000  received  for  the  orange  crop  was  used 
by  Joseph,  with  the  consent  of  plaintiff.  In 
constructing  flumes  on  and  otherwise  Im- 
proving the  land  for  orange  growing  pur- 
poses. The  plaintiff  testified:  "A  short  time 
after  the  improvements  were  completed,  I 
then  sued  him  (Joseph)  for  the  moneys  that 
became  due  on  the  Ist  day  of  January,  1905. 
I  afterwards  received  possession  of  all  the 
orange  land  with  the  improvements  thereon 
and  have  since  sold  the  same."  Plaintiff 
admitted  that  the  first  time  he  ever  talked 
with  the  respondent  John  L.  Wasson  about 
the  land  in  controversy  was  during  the  har- 
vest time  of  the  year  1905 — more  than  a 
year  after  the  deed  bad  been  made  by  Jo- 
seph Wasson  to  John  I*  Wasson,  conveying 
to  the  last  named  said  land. 

The  respondent  explained  the  transaction 
by  which  his  brother  conveyed  to  him  the 
land  in  controversy  as  follows:  "When  he 
let  go  of  the  ranch  down  there,  which  I  sold 
him,  the  man  who  bought  the  place  assum- 
ed the  mortgage  on  the  ranch  and  gave  this 
timber  land  In  payment  After  I  came  back 
from  Los  Angeles  a  few  years  later,  Joe 
told  me  that  when  be  sold  the  timber  land 
be  would  pay  me  the  balance  due.  We  talk- 
ed over  either  buying  the  ranch  and  his  sell- 
ing to  get  my  money  out  of  it,  at  different 
times.  In  the  fall  of  1903  I  was  talking 
about  buying  the  timber  land  from  him,  and 
so  Joe  and  I  and  my  boy  drove  from  where 
we  lived  in  Delano  up  into  MarI[>osa  coun^, 
distance  of  200  miles  or  so,  to  look  at  the 
timber  land.  After  we  looked  the  timber 
land  over,  I  at  that  time  told  him  I  would 
take  the  timber  land  for  what  he  owed  me, 
and  he  said  that  he  would  deed  it  to  me 
when  he  got  back.  It  was  agreed  between 
us  then  that  he  was  to  go  before  some  at- 
torney or  notary  when  he  got  back  and  make 
out  a  deed  to  me.  That  was  in  the  fall  of 
1903,  and  ran  along  then  until  April  80,  1904, 
when  Joe  had  this  deed  made  out  and  had 
the  same  sent  over  and  recorded,  aa  Iw  had 
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agreed  with  me  to  do.   •  •  •  I  did  not 

tell  iLlm  (plaintiff)  to  go  to  my  brother  Joe, 
and  tell  Joe  that  I  said  for  him  to  sign  the 
deed,  and  that  I  would  sign  it  afterwards. 

•  *  •  Joe  did  not  have  anything  left  aft- 
er be  gave  me  the  deed  to  the  timber  land, 
excepting  the  wange  contract  on  the  land 
of  Mr.  Hoover.  I  wa»  perfecfly  wUUng  to 
glre  the  timber  land  to  Hoover  on  condition 
tbat  the  debt  owing  htm  by  my  brother  Joe 
be  reduced  and  I  have  an  Interest  In  the  or- 
ange grove.  I  did  not  have  any  contract  or 
understanding  with  my  brother  Joe  wherein 
or  whereby  I  waa  to  hold  the  land  In  trust 
Tb^  was  no  arrangement,  secret  or  other- 
wise, by  which  Joe  was  to  have  any  lnt«- 
est  in  this  timber  land,  either  directly  or 
indirectly,  after  he  deeded  the  same  to  ma. 

•  •  •  I  boagbt  that  timber  land  for  my- 
self, and,  when  he  gave  me  the  deed,  I  gave 
him  back  his  note  and  canceled  his  indebted- 
ness to  me  for  the  deed,  and  I  did  not  know 
at  that  time  anything  about  the  business  re- 
lation between  Joe  and  Mr.  Hoover  except 
in  a  general  way.  I  did  know  that  Joe 
bought  this  orange  land  from  Mr.  Hoover, 
and  naturally  was  trying  to  Improve  the 
same;  but  as  to  how  much  he  owed  Hoover, 
or  when  the  payment  was  due,  or  how  much 
Joe  was  behind,  if  any,  I  did  not  know." 
Joseph  Wasson  corroborated  his  brother  as 
to  the  good  faith  of  the  transaction  resulting 
in  the  conveyance  of  ttie  timber  land  by 
liim  to  the  respondent. 

We  think  that  It  must  be  dearly  manifest, 
from  the  brief  r^umd  of  the  evidence  which 
we  have  here  presented,  that  the  assailed 
findings  are  sustained  by  the  proofs.  These 
findings  are,  briefly:  That  defendant  Joseph 
Wasson  was  not  the  owner  of  the  land  in 
dispute  subsequently  to  April  30,  1904;  that 
the  deed  from  Joseph  to  John  Xx  Wasson, 
dated  April  30,  1904,  was  for  a  valuable  con- 
sideration and  not  made  either  on  the  part 
of  Joseph  Wasson  or  the  grantee  "to  delay 
or  defraud  plaintiff  in  the  collection  of  his 
demand  included  in  the  Judgaaent  secured  by 
appellant  against  Joseph  Wasson" ;  that  said 
conveyance  was  not  voluntary,  sham,  or  fic- 
titious, but  was  for  a  valuable  consideration ; 
that  the  respondent  "has  not  held,  and  does 
not  now  hold,  said  lands  In  secret  trust, 
but  holds  said  lands  by  virtue  of  said  coq- 
veyance  In  his  own  right  and  as  the  owner 
in  fact";  that  appellant  did  not  become  the 
owner  of  the  lands  by  his  sheriff's  deed,  and 
bas  no  interest  in  or  to  the  same;  and  that 
said  conveyance  "from  Joseph  to  John  L. 
Wasson  was  and  Is  not  fraodnlent  and  void 
and  does  not  (^erate  8»  a  clond  on  the  title 
of  appellant" 

Oonnsel  for  the  appellant  undertakes  to 
make  much  of  the  fact  that  plaintiff's  testl- 
mony,  wherein  he  stated  that  Joseph  Wasson 
said  to  him,  referring  to  the  land  concerned 
here,  that  he  (Joseph)  "only  made  him  (re- 
siKnident)  a  deed  to  pot  It  oat  of  my  name. 


I  own  tt  all  the  same.  I  thought  It  would 
be  a  good  thing  to  fall  back  on  when  I  get 
through  with  the'  orange  groye" — stands  in 
:  the  record  without  contradiction.  While  It 
is  true  that  the  record  does  not  disclose  a 
specific  denial  on  the  part  of  Joseph  Wassra 
that  he  made  the  statement  to  which  plain- 
tiff testified,  the  record  nevertheless  shows 
that  Joseph  testified:  "At  the  time  I  made 
the  deed  to  my  brother,  I  had  no  thought  or 
Idea  of  cheating  or  defrauding  Hoover  or 
anybody  else.  There  was  no  understanding 
or  agreement  between  me  and  my  brother 
by  which  I  was  to  have  any  Interest  in  this 
timber  land  after  I  sold  It  to  my  brother. 
There  was  no  understanding  at  that  time, 
or  is  there  now  any  understanding  between 
us,  secret  or  otherwise,  whereby  I  am  to 
receive  one  cent  out  of  this  timber  land,  nor 
any  one  else  to  receive  any  benefit  out  of 
the  same  for  me  or  on  my  behalf."  Thus 
It  win  be  seen  that  whether  Joseph  made 
the  statement  attributed  to  him  by  plaintiff 
or  not  he  testified  to  facts  from  which 
alone  the  trial  court  would  have  been  Justi- 
fied In  finding  that  the  transaction  involv- 
ing the  conveyance  of  the  land  to  respondent 
was  h<Hiest  and  executed  in  the  best  of 
faith  and  with  no  design  to  fraudulently 
interfere  with  any  of  plaintiff's  rights ;  but, 
as  before  stated,  the  testimony  of  John  L- 
Wasson  bearing  upon  the  queetlon  of  the 
good  faith  and  honesty  of  the  transaction 
coincides  in  all  important  particulars  with 
the  testimony  of  Joseph,  and  there  Is  there- 
fore ample  support  of  the  challenged  findings. 

Oonslderable  stress  Is*  laid  upon  the  fact 
by  appellant  that  the  right  to  maintain  an 
action  on  the  promissory  note  which  was 
surrendered  and  the  indebtedness  evidenced 
thereby  canceled  by  respondent  as  the  con- 
sideration for  the  conveyance  of  the  timber 
land  was  barred  by  the  statute  at  the  time 
of  such  transfer;  but  that  fact,  as  were  all 
the  other  facts  and  circumstances  in  the 
case,  was  for  the  court  as  the  trier  of  the 
questions  of  fact  to  consider  and  weigh  in 
the  determination  of  the  ultimate  fact. 
Whether  such  a  circumstance  Is  important 
as  tending  to  show  fraud  or  lack  of  good 
faith  In  a  transaction  must  depend  largely 
on  other  circumstances  characterizing  such 
transaction.  It  is  not  the  contention,  nor 
could  It  be,  that  the  fact  tbat  the  note  was 
"outlawed"  when  the  transfer  of  the  timber 
land  was  made  by  Joseph  to  his  brother  con- 
stituted.  In  itself,  evidence  of  fraud.  At 
best  it  could  only  be  a  clrcumBtance  which 
might  or  might  not  tend  to  prove  fraud,  ac- 
cording to  Its  effect  as  Infiuenced  by  other 
proven  facts  and  circumstances.  The  fact 
that  a  debt  may  be  barred  by  the  statute  of 
limitations  can  affect  the  remedy  only;  but 
in  no  degree  can  It  release  the  debtor  of  the 
moral  duty  of  paying  It  and  it  will  there- 
fore support  a  contract  as  conslderatltm. 
"Although  the  note  was  barred  by  the  stat- 
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ate  of  limitations.  It  oonatltuted  a  good  and 
valuable  consideration.''  Chabot  r.  Tucker, 
39  Cal.  434;  Moll  t.  Van  Trees,  60  Oal.  547; 
SnlllTan  t.  SuHlTaQ,  99  Cal.  188,  33  Pac.  882; 
Womack  v.  .Womack,  8  Tex.  307,  68  Am. 
Dec.  123.  In  Hart  v.  Church.  126  Cal.  480. 
68  Pac.  913,  77  Am.  St  Rep.  195,  It  Is  said: 
"It  Is  well  settled  In  this  state  that  the  ex- 
tinguishment or  security  of  a  pre-existing 
debt  constitutes  a  valuable  consideration  for 
the  sale  or  assignment  of  property" — citing 
Frey  v.  Clifford^  44  Cal.  335.  Bat  counsel 
for  appellant  himself  concedes  it  to  be  the 
rule  "that  the  extinguishment  of  an  honest 
indebtedness  Is  a  good  consideration  for  a 
transfer,  even  though  the  debt  (the  action) 
la  barred  by  the  statute  of  limitations,"  and 
It  is  therefore  nnnecesEuiry  to  follow  this  dis- 
cussion further. 

It  Is  pointed  out  by  the  appellant  that 
tbwe  is  no  specific  finding  of  a  delivery  of 
the  deed  from  Joseph  to  the  respondent. 
Both  Joseph  and  John  L.  Wasson  testified 
that  the  deed  was  delivered  to  the  latter 
about  two  weeks  after  the  execution  of  the 
Instrument,  and  there  was  no  contradiction 
of  or  attempt  to  contradict  the  testimony 
thus  given  upon  this  point  In  Gates,  v. 
McLean,  70  C&h  46,  11  Pac.  491,  It  Is  said: 
"It  has  been  repeatedly  held  that  even  when 
the  court  has  omitted  to  find  upon  a  mate- 
rial Issue,  a  new  trial  may  be  denied  If  on 
tiie  erldence  the  flndlog  must  have  been  ad- 
verse to  the  party  asking  the  new  trial." 
The  evidence  here  would  Justify  no  other 
finding  upon  the  question  of  delivery  than 
one  adverse  to  plalutiCF. 

As  there  Is  no  other  point  presented  here 
but  the  question  whether  the  evidence  sus- 
tains the  findings  of  the  court  we  can  per- 
ceive no  reason  for  giving  extended  atten- 
tion to  the  dIflcasBlon  In  respondent's  brief 
of  the  alleged  bad  teith  of  appellant  with  re- 
gard to  the  contract  between  himself  and 
Joseph  Wasson.  We  may,  however,  ex- 
press the  conviction,  fonoded  upon  the  evi- 
dence as  disclosed  before  as,  that  the  plain- 
tiff, having  been  paid  by  Joseph  Wasson  the 
sum  of  over  $1,000  under  their  contract  and 
having  recovered  back  the  land  which  he 
bad  agreed  to  sell  Joseph  for  fS,O00^  after 
Joseph  had  expraided  three  years*  time,  much 
labor,  and  considerable  moner  In  its  im- 
provement thus  putting  It  in  a  condition  In 
which  it  became  a  iHvfltable  prodncer  of 
oranges*  has  no  ground,  in  equity,  on  which 
to  base  the  complslnt  that  injusdce  to  him 
will  follow  the  Judgment  against  him  in 
this  action. 

The  Judgment  and  the  order  appealed  from 
are,  for  the  reasims  taneln  set  forth,  af- 
flamed. 

We  concur:  GHIPMAN,  P.  J.;  BUR- 
NETT, J. 


01  Csl.  A.  W) 
JOHN  BRICKELL  CO.  v.  SUTRO  «t  ul 
(Civ.  685.) 

(Court  of  Appeal,  First  District  Callfomia. 
Oct  4, 1909.) 

1.  MOBTOAOEB  (I  681*)  —  FoBECLOeURB  —  Al^ 

tobnbt's  Feb  Charoe  Against  Pbopebtt. 
Where,  on  foreclosure  of  a  mortgage.  It 
appears  that  oeither  the  mortgage  nor  toe  notes 
secured  thereby  provided  (or  payment  of  an  at- 
tomey'B  fee,  and  It  Is  not  alleged  that  such  a 
fee.  was  ever  agreed  to.  It  is  error  to  allow  it 
and  make  it  a  charge  agaiOBt  the  property. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1669;  Dec.  Dig.  \  581.*] 

2.  MOBTQAQES  (8  200*)  —  FOBBCUMUBK  —  DB- 

DUcnoH  or  Taxes  Fboic  Debt. 

On  foreclosure  there  wag  do  error  la  re- 
fusing to  allow  any  deduction  from  the  debt  on 
account  of  taxes  levied  against  the  property, 
as  by  Const  art  18,  |  4,  It  is  only  the  tax 
"levied  upon  the  secnritv"  tikat  the  owner  may 
pay  and  nave  deducted  from  the  amount  of  the 
security. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
CenL  Dig.  II  526-631 ;  Dec  Dig.  |  2U0.*J 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  John  Brlckdl  Company 
against  Edgar  Emanuel  Sutro  and  others. 
From  a  Judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  Hen- 
rietta L.  B.  Sutro  appeals.  The  order  is  af- 
firmed, and  the  Jadgmmt  Is  modified  and 
affirmed. 

J.  0.  McKlnstry,  fw  appellant  J.  <X 
Bates,  for  respondent 

HALL,  J.  Plaintiff  brought  this  action  to 
foreclose  a  mortgage  executed  .  by  Edgar 
Emanuel  Sutro.  The  defendant  Henrietta 
L.  B.  Butro  Is  the  wife  of  said  Edgar,  and  is 
Interested  In  the  property  involved  by  reason 
of  being  a  grantee  of  an  undivided  portion 
thereof  under  a  conveyance  executed  by  said 
Edgar  subsequent  to  the  execution  of  the 
mortgage.  Edgar  Emanuel  Butro  defaulted, 
and  Judgment  was  taken  against  blm  by  de- 
fault Henrietta  L.  B.  Sutro  appeared  and 
answered,  and  after  trial  a  Judgment  of 
foreclosure  was  entered.  She  moved  for  a 
new  trial,  and  the  motion  was  denied.  She 
took  separate  appeals  from  the  Judgment  and 
order;  but  both  are  presented  to  this  court 
In  oue  transcript 

Reapondeut  insists  that  the  appeal  from 
the  Judgment  should  be  dismissed  because 
the  notice  of  appeal  was  never  served  on 
Edgar  Emanuel  Sutro,  appellant's  codefend- 
ant  It  is  sufficient  to  say  upon  this  point 
that  under  sections  941a  and  941b  of  the 
Code  of  Civil  Procedure,  enacted  in  1007, 
aucb  service  is  not  required.  The  appeals 
were  taken  In  1008,  and  fully  compiled  with 
said  sections,  the  latter  of  which  provides 
that  the  notice  of  appeal  must  be  filed  with 
the  clerk  of  the  trial  court  and  "need  not  be 
served  upon  any  of  the  parties  to  the  acti«i 
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or  the  proceeding,  or  their  representatlTet  or 
attorn eya."  This  court  therefore  has  JutIb- 
dlctloD  to  entertain  the  appeal. 

The  court  allowed  to  plaintiff  as  and  tor 
Its  attorney  fee  In  the  foreclosure  suit  the 
tarn  of  92,600.  and  made  the  same  a  charge 
snd  lien  against  the  property  mortgaged. 
There  Is  nothing  In  the  complaint  to  support 
this  part  of  the  Jndgment  The  Instrnment 
ut  ap  as  a  mortgage  Is  In  form  an  absolute 
conTeyaoce,  described  tn  the  complaint  aa 
an  indenture  of  assignment  It  Is  alleged  In 
the  complaint  that  this  assignment,  "though 
absolute  In  form  on  Its  face,  was  Intended 
and  agreed  by  and  between  them  to  be  held 
as  security  for  tbe  payment  of  said  promls- 
Boty  note,  and  any  and  all  other  snma  of 
money  to  be  thereafter  loaned  to  defendant 
Edgar  Bmanuel  Sutro  by  said  John  8.  Brick- 
ell  and  evidenced  by  the  promissory  notes  of 
said  defendant  Edgar  Etaianuel  Butro."  The 
various  notes  sued  on  are  set  forth  In  the 
complaint,  and  none  of  them  provide  for  the 
payment  of  any  attorney's  fee.  The  Inden- 
tore  of  assignment  Is  also  made  part  of  the 
complaint,  and  makes  no  prorislon  tat  the 
payment  of  any  attorney's  fee  on  foreclosure, 
and  It  Is  nowhere  alleged  In  the  complaint 
that  It  was  ever  In  any  manner  agreed  that 
the  mortgagor  should  upon  foreclosure  be  lia- 
ble for  an  attorney's  fee.  or  that  the  prop- 
erty should  be  chained  with  a  Hen  tberefor. 
The  only  reference  to  an  attorney's  fee  upon 
foreclosure  In  the  complaint  la  a  statement 
In  the  complaint  as  originally  filed  "that  the 
sum  of  $2,S00  la  a  reasonable  sum  to  be  al- 
lowed as  attorney  fee  in  this  action  for  the 
services  of  plalntltTs  attorney."  This  alle- 
gation upon  motion  was  by  the  court  stricken 
out.  The  court  erred  both  In  allowing  an  at- 
torney's fee  and  In  making  the  same  a  charge 
against  the  mortgaged  property.  Irvine  v. 
Perry,  119  Cal.  S57,  61  Pac.  544,  and 
cases  there  cited. 

The  only  other  error  relied- upon  by  appel- 
lant concerns  the  action  of  the  court  In  re- 
faslng  to  allow  any  credit  upon  the  amount 
found  due,  because  of  taxes  assessed  against 
tbe  property  mortgaged  and  paid  by  the  es- 
tate of  Adolpb  Sutro.  These  taxes  were  not 
assessed  against  the  mortgage  or  tbe  mort- 
gagee's Interest  The  whole  tax  was  levied 
against  the  property  mortgaged  without  any 
deductions  on  account  of  the  mortgage.  The 
mortgage  was  not  assessed  at  all.  In  such 
a  case  It  has  been  decided  that  the  owner  Is 
not  entitled  to  deduct  any  snch  tax  from  the 
mortgage  debt  "It  is  only  tbe  tax  ievled 
upon  the  security*  that  the  owner  may  pay 
and  have  the  amount  deducted  from  the 
amount  of  the  security  (Const  art  13.  i  4); 
and,  as  there  was  no  assessment  of  the  se- 
curity, the  defendant  was  not  authorized  to 
bave  this  payment  deducted."  Hlbernla  S. 
A  Ij.  Society  t.  Behnke.  121  Cal.  338.  53  Pac. 
£12.         court  therefore  did  not  err  In  re- 

*ror  othar  obm 


fusing  to  allow  any  deducUon  from  tbe  mort- 
gage debt  on  account  of  taxes  levied  against 
the  property  but  not  against  tbe  security. 

Tbe  order  dmylng  the  motion  tor  a  new 
trial  is  aflOrmed,  and  the-  cause  remanded, 
with  directions  to  tbe  trial  court  to  modify 
the  judgment  by  striking  therefrom  the 
amount  allowed  tor  attorney's  fees.  In  all 
other  respects  the  Judgment  Is  affirmed. 

We  cmcnr:  GOOPBB,  P.  J.;  KERRI- 
GAN. J. 

(U  Cal.  A.  480) 

JOHN  BRICKELL  CO.'  v.  SUTRO  et  al. 
(B.  F.  6,288  [Ctv.  6861.X 
{Supreme  Conrt  of  Oallfomla.    Dec.  2,  1900.). 

Appeal  and  EtBRoa  (|  1119*)— Reuxt  To  Pab- 

TT  Not  Appealiho. 

A  defeodant  who  does  not  appeal  la  en- 
titled to  00  relief  or  advantage  from  the  appeal 
of  hfa  codefendant 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Em^^Cent  Dig.  ||  4416,  4416;   Dec.  Dig.  I 

la  Bank.  Appeal  from  Superior  Conrt 
Olty  and  County  of  San  Francisco;  J  M. 
Seawell,  Judge. 

Action  by  tbe  John  Brlckell  Company 
against  B.  B.  Bntro  and  others.  Judgment 
for  plaintiff  was  modified  and  affirmed  by 
tbe  District  Court  of  Appeal  (105  Pac.  948). 
and  dtfendant  named  petitioned  for  transfer 
to  the  Sui>renie  Court  for  a  rehearing.  Peti- 
tion deuleid. 

J.  0.  McKlnstry,  tot  appellant  J.  C 
Bates,  for  respondent 

PER  CURIAM.  Tbe  petition  for  transfer 
to  tbe  Biwreme  Court  for  a  rehearing  Is  de- 
nied. 

As  Edgar  Emanuel  Sutro  did  not  appeal, 
he  is  not  entitled  to  any  relief  or  advantage 
from  tbe  appeal  of  his  codefendant  Henriet- 
ta ti.  B.  Sutro.  Hence  tbe  order  of  the  Dis- 
trict Court  of  Appeal  directing  a  modification 
of  the  Judgment  by  striking  out  the  amount 
allowed  as  attorney's  fees  is  to  be  under- 
stood as  applying  in  favor  of  Henrietta  L. 
B.  Sutro  alone,  and  not  as  affecting  In  any 
way  the  relief  given  to  tbe  plaintltf  agnlnst 
EJdgar  Emanuel  Sutro.  Tbe  effect  Is  that  If 
bis  Interest  In  the  property  sells  for  enough 
to  pay  the  debt,  Interest,  and  costs,  without 
the  attorney's  fee.  her  Interest  will  be  exon- 
erated; her  Interest  can  be  sold  only  for 
■what  remains  of  such  debt  Interest  and 
costs,  without  the  attorney's  fee,  after  apply- 
ing on  such  debt  interest  snd  costs,  the  pro- 
ceeds of  bis  interest;  and  plainttS  will  be 
entitled  to  a  deficiency  Judgment  against 
Edgar  Emanuel  Sutro  for  whatever  may  re- . 
main  unsatisfied  of  the  whole  judgment  In- 
cluding the  attorney's  fees,  after  applying 
the  proceeds  of  the  Interests  of  both  defend- 
ants tberecm  In  the  manner  stated. 
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CHBISTBNBBN  T.  ORAM.   (S.  V.  S,iSO.y 
(Snpreme  Court  of  California.   Dee.  8,  1900^) 
1.  Salbs  (jt  3S3*)— Action  iob  Pbici»-Ooh- 

A  statement  that  one  baa  sold  to  another 
petsooal  property  for  a  stated  aam  ImpHea  that 
tlie  price  aas  l>een  a^rreed  on  and  tbat  the  buyer 
baa  promised  to  pay  it,  and  a  complaint  oontain- 
ine  such  atatement  avera  In  anbstaace  a  prom- 
ise br  the  bnyer  to  pay  to  die  idler  tb»  nun 
sued  for. 

[Ed.  Note.—For  other  caseu.  aee  Sales,  Osnt 
Dig.  f  1000 ;  Dec.  Dig.  S  353.*] 

2l  FLEADina  (|  4S3*)  — Defbctb  — Aideb  bt 
Vebdict. 

The  defects  la  a  complaint  alleging  that 
plaintiff  sold  to  defendant  i>erBonai^  property  for 
a  specified  sum,  and  that  a  part  of  the  price  re- 
mained unpaid,  ariaiog  from  the  fact  that  it  la 
not  direct  In  allccing  a  promise  by  defendant  to 
pey  the  money  aaed  for,  la  cured  by  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1451-1477;  Dec  Dig..  I  433.*] 

3.  Sales  (S  S53*>— Action  tok  PBiOE-r-Cou- 
pnAiNT—  Sold''— "  Sale.  *  * 

A  complaint  vbidi  alleges  that  plaintiff 
"sold"  to  defendatit  personal  property  for  a 
specified  sum,  that  defendant  paid  a  part  and 
that  the  balance  was  due,  owing  and  unpaid,  on 
account  of  the  sale  of  the  property.  Is  an  at- 
tempt to  follow  Code  Gly.  Proc.  {  426,  by  atat- 
ing  the  facts  conatitutlcg  the  cause  of  action  In 
oidinary  language,  and  sufficiently  allegea,  after 
rerdlct,  that  the  unpaid  price  was  due  by  al- 
leging a  completed  sale,  for  the  word  "sold"  de- 
scribes a  completely  executed  transaction,  though 
the  word  la  often  used  to  indicate  ao  executory 
agreement  mlj,  and  the  word  "sale"  does  not 
neoessarliy.  ana  In  all  eonneetiooa,  mean  ttiat 
title  must  pass. 

[Ed.  Note.— For  other  casea,  see  Sales,  Cent 
Dig.  98  995-1004;   Dec  Dig.  I  «53.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  6540-6542;  vol.  8.  p.  7801;  voL  7, 
pp.  6291-6806 ;  vol.  8,  p.  7793.1 

4.  SalBB  (i  1*)— Elbuents. 

To  constitute  a  valid  sale  there  mast  be 
parties  competent  to  contract,  mutual  consent, 
a  thine,  the  absolute  or  general  property  in 
which  b  tiaosfsTred  from  the  seller  to  the  buyer, 
and  A  price  in  money  paid  or  promised. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Db.  H  1.  S-t^;  Dec  Dig.  1 1.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Coimty  of  San  Fianclaco;  B. 
Richard,  Judge. 

Action  S.  Chrlsteneen  against  Benja* 
min  M.  Cram.  From  a  Judgment  for  ploin- 
tttt,  defendant  appeals.  Affirmed. 

A.  B.  Weiler  and  A.  B.  Harris,  for  appel- 
lant  Jas.  P.  Sweeney,  for  respondent 

SHAW,  J.  The  action  is  to  recover  $850 
on  contract  The  appeal  Is  from  the  Judg- 
ment upon  the  Judgment  roll  alone.  The 
only  question  presented  is  the  sufficiency  of 
the  complaint  The  complaint  was  not  veri- 
fied, the  answer  was  a  general  denial,  there 
was  a  trial  by  the  court  apon  the  merits,  and 
a  finding  that  all  the  all^atioDS  of  the  com- 
plaint were  true. 

The  first  contention  of  the  appellant  is  that 
the  complaint  does  not  aver  any  promise  on 


the  part  of  the  defendant  to  pay  the  monay 
aaed  for,  nor  uxy  fttcta  from  whldi  sodi 
promise  would  be  Implied  law.  There  Is 
no  ej3>reaB  ftwmal  aUegatlon  ot  a  promise, 
but  It  Is  all^^Bd  tbat  the  plaintiff  sold  to  the 
defudanC  a  horse  and  buggy  for  the  aom  of 
95B0l  that  flie  defendant  paid  ^200  on  ae- 
connt  thereof,  and  Oiat  thwe  la  still  due, 
owing  and  unpaid  on  account  of  said  sale -of 
■aid  borse  and  buggy  to  said  plaintiff  by  said 
defendant,  the  sum  of  $350.  When  it  is  said 
that  <me  has  sold  to  another  certain  property 
for  a  stated  sum  of  money,  the  statement 
implies  that  the  price  was  agreed  xxpon,  and 
that  the  buyer  promised  to  pay  It  This 
would  be  the  ordinary  meaning  of  the  Ibji- 
gnage.  The  complaint,  therefore,  doee.  In 
substance,  aver  a  promise  by  the  defendant 
to  pay  to  plaintiff  the  money  sued  for.  The 
avwment  la  defective  In  that  It  Is  not  direct, 
but  It  la  sufficiently  certain  to  the  ordinary 
mind.  It  is  (tf  the  class  of  defects  which 
should  be  considered  as  cured  by  the  verdict 
and  as  not  sufficiently  prejudicial  to  the  oth- 
er party  to  warrant  a  reversal  on  appeal. 

The  next  objection  Ik  that  there  is  no  alle- 
gation that  the  price  was  due  or  presently 
payable,  at  or  before  the  time  the  action  was 
begun.  In  support  of  this  objection  the  ar- 
gument is  that,  In  the  absence  of  a  special 
agreement  to  the  contrary,  the  price  of  goods 
sold  is  not  payable  until  dellv^y  is  made, 
or  until  the  title  passu,  and  that  no  deliver; 
Is  all^^ed,  and  it  is  not  shown  that  the  title 
passed.  It  is  alleged  that  the  plaintiff  "sold" 
the  property  to  defendant  at  the  price  named. 
The  word  "sold"  Is  often  used  to  indicate  an 
executory  agreement  for  the  sale  of  pn^r- 
ty.  Instancea  of  such  ose  are  exhibited  in 
Blackwood  V.  Cutting  Packing  Co.,  76  Cal. 
212,  18  Fac  248,  9  Am.  St  Bop.  199,  Baton  t. 
RIcherl,  83  Cal.  186,  23  Pa&  286,  Pettlnicer 
V.  Fast.  87  Cal.  461,  25  Pac.  980,  and  Shaln- 
wald  V.  Cady,  92  Cal.  83,  28  Pac.  101.  cited  by 
the  appellant.  For  example,  if  by  contract 
an  agent  is  to  receive  a  commission  upon  a 
sale  of  property,  or  when  property  Is  sold, 
a  valid  executory  agreement  of  sale  will  an- 
swer the  condition.  "The  word  'sale*  does 
not  necessarily,  and  In  all  connections,  mean 
that  a  conveyance  must  be  made,  or  tbat  the 
title  must  pass."  Eaton  v.  Bicherl,  supra. 
But  on  the  other  hand,  when  nothing  appears 
In  the  context  or  circumstances  to  control  it, 
the  word  primarily  means  a  consommated 
sale ;  that  Is,  a  sale  and  dtiivery,  or  a  pass- 
ing of  the  titl&  In  1  Benjamin  on  Salee,  | 
1,  that  author  says:  **To  constitute  a  valid 
sale  there  mnst  be  a  concurrence  of  the  fol- 
lowing elemeubi,  viz.:  (1)  Parties  competoit 
to  contract ;  (2)  mutual  consent ;  (8)  a  thing, 
the  absolute  or  general  property  in  whtdi  Is 
transferred  from  the  seller  to  the  buyer ;  and 
(4)  a  price  in  money  paid  or  promised."  See. 
also,  1  Mechem  on  Sales,  (  1 ;  24  Am.  &  Bog. 
Ency.  of  Law,  11X22.    It  la  omeeded  that 
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when  tbe  title  pasaee,  or  when  delivery  Is 
made,  the  price  immediately  becomes  due. 
See,  on  this  point,  2  Mechem  on  Sales.  '§  1406. 
There  are  decisions  to  the  effect  that,  under 
the  common-law  system  of  pleading,  a  com- 
plaint In  the  form  of  a  common  count  for  the 
price  of  goods  must  aver  that  the  goods  were 
"gold  and  dellTered,"  and  that  If  the  word 
"deHvered"  Is  omitted  there  le  a  fatal  defect 
Kllpatrlek,  etc.,  Co.  v.  Box,  13  Utah,  494,  45 
Pac.  629 ;  MeEwen  v.  Morey,  60  111.  34,  Biit 
in  tbe, case  at  har  there  was  no  attempt  to 
use  tbe  form  known  as  the  "common  count," 
as  established  by  the  common  law.  The 
pleading  Is  manifestly  an  attempt  to  follow 
the  Code  rule  (Code  Civ.  Proc.  §  426);  that 
Is,  to  state  "tbe  facts  constituting  the  cause 
of  action  In  ordinary  and  concise  language." 
When  this  Is  done,  the  words  used  should 
be  given  their  ordinary  meaning,  unless  mod- 
ified by  the  context  Tbe  context  in  this 
complaint  certainly  does  not  alter  the  usual 
meaning  of  the  word  "sold,"  but  rather 
strengthens  tbe  conclusion  that  It  was  used 
to  describe  a  completely  executed  transac- 
tion. 

The  decisions  to  tbe  effect  that  the  expres- 
sion "due  and  owing,"  In  a  complaint  to  re- 
cover money.  Is  a  mere  conclusion  of  law, 
and  is  not  sufficient  as  an  averment  of  a 
breach  of  a  promise  to  pay  mobey,  are  not 
decisive  of  the  case.  As  we  have  seen,  the 
complaint  in  effect  states  a  promise  to  pay 
money  then  presently  payable.  The  allega- 
tion as  to  the  breach  la  that  "there  Is  still 
due,  owing  and  unpaid  on  acconut  of  said 
sale,"  tbe  sum  of  $350,  and  "that  no  part 
of  tlie  same  has  been  paid."  The  breach  of 
such  a  promise  is  the  failure  to  pay,  and 
this  Is  sufficiently  alleged  by  the  clauses 
quoted.  If  a  witness  had  testified  on  behalf 
of  i^intlfr,  using  tbe  exact  words  of  tbe 
complaint;  sucb  evidence  would  have  been 
sufficient  to  support  a  Judgment  for  the  plain- 
tiff opon  a  common  count  for  goods  sold  and 
delivered.  There  Is  absolutely  nothing  in 
tbe  record  to  show  or  Indicate  that  tbe  de- 
fendant was  In  any  way  misled  by  the  lack 
ot  a  follsr  or  more  technical  statement  of 
the  facts,  or  that  he  was  not  by  the  com- 
plaint folly  Informed  with  respect  to  the 
case  to  be  presented  against  him.  Upon  this 
apiwal  from  the  Judgment,  upon  tbe  Judg- 
ment roll  alone,  after  an  issne  and  trial  up- 
on the  merlta,  we  think  the  complaint  sboold 
be  held  to  be  snfBclent.  although  it  is  not  to 
be  emmeaxiai  as  a  model,  and  although,  if  a 
demurrer  thereto  had  been  suatalned,  we 
might  not  have  been  disposed  to  reverse  such 
a  ruling. 

The  jodgnHut  la  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  SLOSS, 
J.;  HBNSHAW,  J.;  LORIGAN,  J.;  ME1> 
VIN,  J. 


066  CbI.  681) 
PAGAN  v.  LENTZ  et  si.   (S.  P.  0,1R5.) 
(Supreme  Court  of  California.    Dee.  8,  190&.) 

1.  Appeax.  Ann  BsBoa  (|  SOI*)  —  Pbesekta- 
Tion  OF  Erbobs  in  Tbial  Ooubi— Motion 
FOB  Nkw  Tbial. 

On  appeal  from  an  order  denying  a  motion 
for  a  new  trial,  the  reviewing  court  is  limited 
in  its  review  to  the  grooods  on  which  such  no- 
tion was' based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1743,  1744;  Dea  Dig.  I 
801.*1 

2.  Appeal  and  Ebbob  (|  1011*)  —  Review — 
Questions  or  Fact— Findings  bt  Coubt. 

Tbe  findings  by  tbe  court  involving  qnes- 
tloDi  as  to  preponaerance  and  conflicting  evi- 
dence are  conclusive  on  review. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  Dec  Dig.  I  lOll.*] 

8.  New  Trial  (i  79*)— PmmNoa— SumciEN- 

OT  or  !ElVIDENOE. 

A  new  trial  will  not  be  granted  because  of 
the  insafficiency  of  the  evidence  to  sustain  a 
finding  that  is  immaterial  and  conld  not  have  af- 
fected the  jadgmeot. 

[E!d.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  S  IGo^i ;  Dec  Dig.  S  79.»] 

4.  BviDENce  (g  151»)  —  Compitenot  — Testi- 
uoNT  or  Witness  as  to  His  Own  State  of 
Mind. 

In  an  action  to  cancel  a  deed  of  gift  from 
a  brother  to  a  sister  to  enable  toe  grantee  to 
more  easily  settle  a  decedent's  estate,  in  wfaidi 
both  grantee  and  grantor  are  interested,  it  Is 
proper  to  allow  piaintiS  to  testify  that  in  mak- 
ing the  deed  he  relied  on  bis  sister's  promise 
that,  when  the  estate  was  settled,  hi  would  re- 
ceive Ms  share  thereof. 

[Ed.  Note.-^For  other  cesss,  sss  Brlduiee, 
Oent  Dig.  I  440;  Dee.  Dig.  »  ISl.*] 

5.  Grrrs  (|  48*>— AonoH  roB  Oahobixation 
—Evidence. 

In.  an  action  to  cancel  a  deed  of  gift  from 
brother  to  sister  to  enable  the  grantee  to  more 
easily  settle  a  decedent's  estate.  In  which  they 
were  both  interested,  plalutitT  may  testify  that 
he  had  no  legal  advice  regarding  the  execution 
of  the  deed  except  that  of  tbe  grantee's  attorney. 

[Ed.  Note.— For  other  cases,  see  QUts,  OsnL 
Dig.  11  87-04 ;  Dec.  Dig.  fi  4a*l 

6.  WiTNEasEs  (I  373*)— BxAiaHATioH— Poim- 
dation  fob  Ihfeachhent. 

Where  a  witness  for  plaintiff  gave  no  tes- 
timony showing  ill  will  toward  defendant,  and 
no  fonndation  was  made  for  Impeachment,  he 
cannot  be  impeached  by  defieadant  showing  sodi 
111  will 

[Ed.  Noter-For  other  cases,  ees  'Wtnesses, 
Cent.  Dfg.  I  1200;  Dec.  I»r  |  878.*] 

7.  Evidence  (|  222*)— Admissions  Mads  Art- 
EB  Receipt  of  Gonveunce. 

In  an  action  to  cancel  a  deed  from  brother 
to  sister,  it  was  alleged  that  the  deed  was  made 
to  enable  the  grantee  to  more  easily  settle  a 
decedent's  estate,  In  which  both  were  Interested, 
and  that  the  grantor's  interest  was  to  be  re- 
conveyed  after  such  settlement,  and  that  gran- 
tee refused  to  make  such  reconveyance.  On 
cross-examination  defendant  was  asked  whether, 
on  a  specified  date,  she  was  questioned  as  to 
whether  she  would  have  reconveyed  the  prop- 
erty to  plaintiff  if  "he  had  asked  you,  and  offer- 
ed to  pay  his  proportion  of  the  debts  and  ex- 
penses,^' and  if  she  answered:  "I  might  if  he 
paid  hJB  proportion.  Of  course^  If  he  paid  his 
proportion,  I  would" — and  witness  admitted 
making  the  statements.  Held,  that  the  court 
properly  admitted  the  evidence  on  die  expnaB 
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:lieoi7  that  the  vords  '*of  course"  miebt  be  tak> 
en  as  a  recosnitloD  b7  defeodant  *^hat  there 
was  some  other  reasoo  that  would  make  it 
proper  for  her"  to  make  the  coQTeyance,  and 
that  the  statement  tended  to  show  an  admission 
in  plaintiETs  favor. 

[Bd,  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  S  794 ;  Dec.  Dig.  S  222.*] 
8.  Al>FBAL  AND  EJRROR  (i  232*)— BjCSEBVATION 

OF  Gbounds  or  Review. 

Appellant  is  confised  on  review  to  the  ob- 
jections to  evidence  made  b7  him  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  acd 
Error,  Cent  Dig.  f  1430;  Dec  Dig.  |  232.»1 

In  Bank.  Appeal  from  SupulOT  Court, 
City  aod  County  of  San  FranctBCO;  Jas.  M. 
Seawell,  Judg& 

Action  tqr  Tbomas  H.  Fagan  against  B21en 
T.  Lenti  and  Cbarles  W.  Lenta.  Plaintiff  bad 
Judgment,  and  defradanti  appeal  from  an 
order  denying  tbelr  motion  fbr  a  naw  trial. 
Affirmed. 

James  M.  Haoley,  for  appellants.  Wm.  8. 
Barnes,  H.  H.  McCloBkey,  and  GL  &  Farquar, 
for  respondent 

ANOBUXyni,' J.  Tbla  actlw  la  one  In 
equity  to  obtain  a  reconveyance  of  certain 
real  property  conveyed  by  plaintiff  to  Ellen 
T.  Fagan,  now  defendant  Ellen  T.  Lentz. 
Plaintiff  had  Judgment,  and  defendants  ap- 
peal from  an  order  denying  their  motion  for 
a  new  trial. 

The  real  property  in  suit  consists  of  undi- 
vided interests  In  two  lots  of  land  In  the  city 
and  county  of  San  Francisco;  one  being  a 
lot  on  Jones  street  of  considerable  value,  and 
the  other  being  a  lot  on  Sanchez  street  On 
July  18,  1905,,the  Jones  street  lot  was  own- 
ed by  plaintiff,  Ellen  T.  Fagan  and  Mary 
J.  Fagan,  sisters  of  plaintiff,  and  one  R.  S. 
Browne,  each  owning  an  undivided  one- 
fourth,  and  the  Sanchez  street  lot  was  owned 
by  plaintiff,  Ellen  T.  Fagan,  Mary  J.  Fagan, 
and  Margaret  A.  Williams,  all  sisters  of  plain- 
tiff, each  owning  an  undivided  one-fourth. 
On  the  last-named  day,  said  Mary  J.  Fagan 
died  intestate,  leaving  as  sole  heirs  at  law 
the  plaintiff,  Ellen  T.  Fagan,  and  Margaret 
A.  Williams,  by  reason  of  which  plaintiff  suc- 
ceeded to  an  additional  undivided  one-twelfth 
in  each  of  said  lots,  making  his  undivided 
Interest  In  each  lot  one-third.  At  the  request 
of  plaintiff  and  her  surviving  sister,  ESIen  T. 
Fagan  was  appointed  administratrix  of  the 
estate  of  Mary  J.  Fagan;  letters  of  adminis- 
tration Issuing  August  14,  1905.  On  July  29, 
1905,  Margaret  A.  Williams  executed  to  Ellen 
T.  Fagan  a  deed,  purporting  on  Its  face  to  be 
a  deed  of  gift  conveying  all  her  right,  title, 
and  Interest  In  the  two  lots,  and  all  her  right, 
title,  and  Interest  In  and  to  the  estate  of  said 
Mary  J.  Fagan  and  her  distributive  share 
thereunder.  On  August  24,  1905,  plaintiff 
executed  a  similar  deed  to  Ellen  T.  Fagan. 
Ko  raluable  consideration  was  given  for  ei- 
ther of  these  deeds.    On  January  17,  1906, 


a  decree  of  distribution  was  duly  made  In 
the  matter  of  the  estate  of  Mary  J.  Fagan, 
whereby,  by  reason  of  said  dee^s,  all  of  the 
interest  of  Mary  J.  Fagan  In  said  lots  was 
distributed  to  Ellen  T.  Fagan.  Subsequent  to 
April  18,  1906,  and  prior  to  June  12,  1006,  £3- 
len  T.  Fagan  and  defendant  Charles  W.  I^ntz 
intermarried.  On  June  12,  1906,  said  Ellen 
executed  to  her  husband  a  grant,  bargain, 
and  sale  deed  purporting  to  convey  to  him  all 
her  interest  in  both  lots.  This  deed  express- 
ed a  consideration  of  $10 ;  but  the  trial  court 
found  upon  evidence  that  la  entirely  satis- 
factory that  the  transfer  was  made  and  ac- 
cepted wholly  without  consideration  and  not 
in  good  faith  and  for  the  purpose  of  prevent- 
ing plaintiff  from  recovering  any  part  of  said 
property.  R.  8.  Browne,  who  .was  one  of  the 
co-owners  of  the  Jones  street  lot,  and  who 
claimed  a  specific  portion  thereof  by  reason 
of  a  certain  deed  made  by  Ellen  T.  Fagan 
after  the  conveyance  to  her  by  plaintiff,  was 
a  party  defendant  in  this  action;  but  the 
rights  of  his  grantee  have  been  secured  by 
an  agreement  entered  into  by  the  parties  to 
this  action,  and  he  has  not  appealed  from  the 
Judgment  or  order  denying  a  new  trial.  This 
action  was  commenced  July  6,  1906. 

The  facts  upon  which  plaintiff  bases  his  ac- 
tion, as  shown  by  the  allegations  of  his  com- 
plaint, are  substantially  as  follows:  About 
the  time  of  the  death  of  his  sister  Mary,  and 
for  a  long  time  thereafter,  Including  the 
date  of  the  execution  of  the  deed  of  gift  by 
him  to  defendant  Ellen,  plaintiff,  a  man  of 
S2  years  of  age,  was  sick,  being  confined  to 
the  house,  and  for  a  great  portion  of  the 
time  to  his  bed,  and  was  weak  both  physical- 
ly and  mentally.  This  condition  continued 
until  about  April  18,  1906.  He  at  all  times 
relied  Implicitly  upon  and  had  full  faith  and 
confidence  in  bis  sister  Ellen,  a  woman  of  the 
age  of  about  44  years.  So  relying,  and  be- 
cause of  bis  supposed  Inability  to  act  efllclent- 
ly  by  reason  of  his  sickness,  he  consented 
that  she  should  act  as  administratrix  of  the 
estate  of  Mary,  and  waived  his  right  to  act  In 
that  capacity.  Ellen  had  the  two  deeds  of  gift 
to  herself,  one  from  plaintiff  and  one  from 
Margaret,  prepared,  and  brought  the  deed  from 
plaintiff  to  him  for  execution,  soliciting  him 
to  execute  the  same  for  the  expressed  reason 
that  It  would  simplify  the  settlement  of  the  es- 
tate of  Mary,  hasten  such  settlement,  and  les- 
sen the  expense  in  such  settlement,  and  prom- 
ising that  when  such  settlement  was  had  plain- 
tiff would  get  back  his  Interest  In  said  proper- 
ty, meaning  thereby  that  she  would  then  con- 
vey his  share  In  the  property  to  him.  It  was 
substantially  allied  that  it  was  then  the  se- 
cret design  of  Ellen  to  hold  this  propwty  and 
not  to  recoovey  to  plaintiff ;  but  the  trial  court 
found  against  these  allegBtlons,  and  to  the 
effect  that  it  was  then  her  intention  to  re- 
convey  to  the  plaintiff  his  interest  immediate- 
ly upon  the  settlement  of  Mary's  estate,  but 
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that  Bome  ttme  after  the  ezecntlon  of  the  deed 
•he  abandoned  such  inteotlon  and  refused  to 
reconrey.  At  this  time  plaintiff  had  no  prep- 
atj  other  than  his  interest  In  these  lots,  and 
be  has  not  acquired  any  property  since  then. 
Plaintiff  believed  the  statements  made  by  El- 
ten  to  be  true  and  relied  upon  the  same,  and 
BO  believing  and  relying  signed  and  deliver- 
ed the  deed  of  gift,  conveying  to  her  "every 
dollar's  worth  of  property  that  he4>o8ae8sed." 
On  June  12, 1906,  as  has  been  said,  Ellen  con- 
veyed the  property  to  her  husband,  and  both 
■be  and  her  husband  repudiated  plaintiff's 
claim  u  to  the  understanding  uiion  which  the 
property  was  conveyed  to  Ellen ;  their  claim 
behig.  as  set  forth  In  their  answer,  that  the 
deed  of  gift  was  executed  and  delivered  by 
plaintiff  as  his  free  act  and  deed  and  while 
lie  was  in  full  possession  of  his  mental  fac- 
oltles,  and  by  reason  of  the  further  fact  that 
the  property  was  so  much  Involved  In  debt 
and  80  tangled  with  litigation  that  plaintiff 
desired  Ellen  to  take  the  property  and  dis- 
pose of  it  for  her  own  use  and  better  main- 
tenance and  support. 

The  findings  of  the  trial  court  were  In  ac- 
cord with  the  allegations  of  the  complaint, 
except  In  the  one  respect  already  noted,  viz., 
as  to  the  intuition  of  defendant  Ellen  at  the 
time  of  the  making  of  the  deed  of  gift 

The  theory  of  counsel  for  plaintiff  Is  that, 
notwithstanding  the  absence  of  any  fraudu- 
lent intention  on  the  part  of  Ellen  at  the  time 
of  the  making  and  acceptance  of  such  deed, 
the  findings  establish  that  the  relation  of  the 
parties  to  each  other  at  that  time  was  con- 
fidential in  fact,  that  the  confidence  which 
plaintiff  had  In  his  sister  was  the  Inducement 
which  led  him  to  execute  the  deed  to  her, 
and  that  the  betrayal  of  that  confidence — the 
violation  of  the  promise  to  reconvey — was  a 
constructive  fraud,  giving  rise  to  a  construc- 
tive trust,  and  entitling  the  plaintiff  to  the  re- 
lief awarded  by  the  Judgment,  under  the 
rule  declared  in  Brison  v.  Brlson,  7S  Cal.  52S, 
17  Pac.  680,  7  Am.  St.  Rep.  180,  and  Id.,  00 
Gal.  823.  27  Pac.  186,  and  subsequent  dect- 
fllona  following  that  case.    We  are  not  here 
concerned  with  any  question  of  the  correct- 
ness of  that  theory  as  applied  to  the  facts 
shown  by  the  findings,  for  the  reason  that 
there  Is  no  appeal  from  the  Judgment,  but 
only  an  appeal  from  the  order  denying  a  mo- 
tion for  a  new  trial.    It  is  unnecessary  to 
cite  authorities  In  support  of  the  well-set- 
tled rule  that,  upon  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial,  "the  appel- 
late court  is  limited  In  its  review  of  the  ac- 
tion of  the  trial  court  to  the  grounds  upon 
wblch  such  a  motion  may  be  based  (Code  CTv. 
Proc.  §  657),"  and  that  questions  relating  to 
the  sufficiency  of  the  findings  to  support  the 
Judgment  cannot  be  coDstdered.    See  Great 
Western  Gold  Co.  v.  Caiambers,  153  Cal.  307, 
S30,  05  Pac.  151.   We  have  stated  the  facts 
alleged  and  found  solely  with  a  view  to  a 
better  understanding  of  the  merits  of  various 
«oiitentioQ8  of  defendants  In  regard  to  the 


question  as  to  the  sufficiency  of  the  evidence 
to  sustain  certain  findings  and  the  correct- 
ness of  certain  rulings  in  the  matter  of  the 
admission  and  exclusion  of  evidence. 

Upon  the  question  of  the  InsufBciency  of 
the  evidence  to  sustain  certain  findings,  learn- 
ed counsel  for  defendants  lay  much  stress  on 
the  well-settled  rule  that.  In  cases  of  this 
character,  the  presumption  of  absolute  con- 
veyance should  prevail,  unless  the  evidence  to 
the  contrary  Is  entirely  clear  and  convincing. 
As  to  this,  the  well-settled  rule  was  stated  in 
Wadleigh  v.  Phelps,  149  CaL  827,  637,  87  Pac. 
93,  98,  as  follows:  "This,  however,  does  not 
mean  that  the  evidence  in  the  record  on  ap- 
peal must  be  entirely  plain  and  convincing 
to  an  appellate  court  This  question  of  fact 
like  other  questions  of  fact,  is  one  for  the 
trial  court,  and  while,  as  said  In  Sheeban  v. 
Sullivan,  126  Oal.  189,  193,  58  Pac.  543,  the 
appellate  court  will  consider  the  question  as 
to  the  sufficiency  of  the  evidence  In  the  light 
of  that  rule,  it  will  not  disturb  the  finding 
of  the  trial  court  to  the  effect  that  the  deed 
is  a  mortgage,  where  there  la  substantial  evi- 
dence warranting  a  clear  and  satisfactory 
conviction  to  that  effect  All  questions  aa  to 
preponderance  and  conflict  6t  evidence  are 
for  the  trial  court."  See,  also:  Brison  v. 
Brison,  90  Cal.  823,  334,  27  Pac  186;  Ma- 
honey  V.  Bostwick,  96  Cal.  63,  SO  Pac.  1020. 
31  Am.  St  Rep.  175;  Sherman  v.  Sandell, 
106  Cal.  373,  375,  39  Pac.  797 ;  Couts  v.  Win- 
ston, 153  Cal.  686,  680.  96  Pac  857.  As  was 
said  in  the  last  case  dted:  "If  therefore  the 
evidence  offered  by  plaintiffs,  taken  by  it- 
self, was  sufficiently  clear,  satisfactory,  and 
convincing  to  satisfy  the  trial  court,  •  *  • 
the  finding  made  thereon  cannot  be  over- 
thrown merely  because  numerous  witnesses, 
whose  character  is  not  Impeached,  gave  posi- 
tive evidence  to  the  contrary  effect  *  *  * 
All  questions  as  to  preponderance  and  con- 
flict of  evidence  are  for  the  trial  court."  An 
examination  of  the  record  has  satisfied  us 
that  there  was  substantial  evidence  warrant- 
ing a  clear  and  satisfactory  conviction  on  the 
part  of  the  trial  court  as  to  all  the  material 
matters  embraced  In  sach  findings  as  are  at- 
tacked on  this  appeal. 

The  claim  that  admitting  the  truth  of  the 
evidence  of  plaintiff  as  to  the  facts  surround- 
ing the  execution  of  the  deed  of  gift,  such 
evidence  makes  out  at  most  an  understand- 
ing for  the  reconveyance  only  of  such  inter- 
est In  the  lots  as  plaintiff  succeeded  to  as  heir 
of  Mary  J.  Fagan,  and  not  for  the  Interest 
owned  by  lilm  prior  to  the  death  of  Mary,  is 
without  merit  There  Is  nothing  in  the  evi- 
dence warranting  any  Inference  of  different 
understandings  as  to  the  different  interests. 
Whatever  promise  was  made  by  Ellen  related 
to  the  whole  of  the  property  that  she  was  ac- 
quiring by  the  deed.  Defendant  Ellen  did 
not  In  terms  say  that  she  would  reconvey 
the  property  to  plaintiff  after  the  estate  was 
sealed,  but  she  did  say,  according  to  plain- 
tiff's evidence,  what  was  equival^t  thereto. 


Digitized  by  Google 


106  PACIFIC  REPORTER.  (OtI. 


954 

and  the  trial  court  was  fally  warranted  In 
flndlDg,  as  It  did,  that  by  the  words  used  by 
her  "she  purpose  Intended  to  convey  to 
plaintiff,  and  dUL  conv^  to  him,  the  Idea, 
and  that  the  same  was  a  jaromlBe  on  her  part 
that  Immediately  npon  the  settlement  of  said 
estate  she  would  reconvey  to  him  all  the  in- 
terest and  title  he  conveyed  to  her  by  said 
deed  of  August  24,  1905."  The  evidence  of 
plaintiff.  If  satisfactory  to  the  trial  court, 
was  entirely  sufficient  under  the  circumstan- 
ces of  the  case  to  warrant  the  findings  as  to 
the  reasons  for  the  execution  by  plaintiff 
of  his  deed  by  him  to  Ellen,  and  the  manner 
in  which  and  the  promise  upon  which  she  ob- 
tained such  execution.  There  was  nothing 
Improbable  or  absurd  In  the  qtory  told  by 
him  as  to  the  reasons  expressed  by  Ellen  and 
accepted  by  htm  why  such  a  conveyance  was 
desirable.  The  interest  of  Mary  J.  Fagan 
was  an  undivided  Interest  In  lots  in  which 
plaintiff  and  his  surviving  sisters  already 
held  nndlTlded  interests,  a  stranger  threat* 
enlng  partition  proceedings  held  another  un* 
divided  interest,  and  the  more  valuable  lot 
was  somewhat  heavily  Incumbered  by  mort- 
gage and  tax  Hens.  It  Is  not  difficult  to  be- 
lieve that  all  of  the  Fagan  heirs  may  have 
understood,  espedally  when  so  advised  by  an 
attorney,  that  the  settlement  of  these  matters 
might  be  simplified  by  pladi^  their  title  In 
the  name  of  one  of  them.  The  evidence  of 
plaintiff  is  corroborated  by  other  evidence, 
and  under  all  the  drcnmstances  of  the  case 
appears  to  us  to  be  much  more  satisfactory 
than  the  theory  advanced  by  defendants.  It 
Is  difficult  to  conceive  It  to  be  true,  as  claim- 
ed by  them,  that  this  plaintiff,  circumstanced 
as  he  was,  had  any  Intention  of  giving  ab- 
solutely to  Ellen,  who  had  property  of  her 
own  and  stood  In  no  need  of  assistance,  this 
valuable  property  eonstttotlng  all  that  be  had 
in  the  world. 

We  are  of  the  opinion  that  the  evldenoe 
was  Buffldent  to  warrant  the  Inference  by  the 
trial  court  that  plaintiff  was  "weak  mental- 
ly" on  the  24th  day  of  August.  1905,  the  day 
of  the  «ecutlon  of  the  deed.  He  had  then 
been  oonflned  to  the  house  by  sldcness  for  a 
considerable  time,  was  appar^tly  very  nerv- 
ous and  somewhat  discouraged,  and  showed 
by  his  conduct  considerable  Indecision.  The 
finding  does  not  import  insanity  or  idiocy, 
but  simply  a  weakness  of  mental  capacity 
rendering  him  the  more  likely  to  be  In- 
fluenced by  the  statements  of  those  around 
him.  Assuming  that  there  was  no  evidence 
to  show  that  defendant  Charles  *W.  Lenta 
visited  plaintiff  prior  to  the  execution  of  the 
deed  of  August  24,  1906,  or  was  present  at 
the  time  of  its  execution,  we  regard  the  find- 
ing in  this  particular  as  Immaterial.  A  new 
trial  will  not  be  granted  because  of  the  In- 
tniffldency  of  the  evidence  to  sustain  a  find- 
ing that  Is  Immaterial  and  that  could  not 
have  affected  the  Judgment  The  same  is 
tme  upon  the  question  whether  Ellen  was 
present  at  the  time  of  the  Interview  hrtweea 


the  attorney  and  i^aintlff.  The  same  Is  troe 
as  to  the  findings  as  to  the  exact  value  at 
the  property  conveyed.  Admittedly  It  had  a 
very  substantial  value  of  several  thousand 
dollara  Exactly  why  plaintiff  consented  that 
Ellen  should  act  as  administratrix  of  the  es- 
tate of  Mary  was  also  Immaterial;  it  appear- 
ii^  by  evidence  sufficient  to  sustain  the  find- 
ing lu  that  behalf  that  he  did  so  relying  Im- 
plicitly uiipn  her  and  believing  that  she  cOnld 
more  expeditiously  and  efficiently  handle  the 
matter.  The  finding  as  to  the  Intention  of 
Ellen  at  the  time  of  the  execution  of  the 
deed  of  August  24, 1906,  to  reconv^  upon  the 
settiement  of  the  estate,  and  the  finding  as 
to  the  transfer  by  her  to  heir  husband,  and 
the  reasws  thwefor,  are  sufficiently  sustain- 
ed by  evidence. 

What  we  have  said  practically  disposes  Vt 
all  objections  made  to  the  findings  on  the 
ground  of  InsuffldMicy  of  evidence.  It  was, 
of  course,  entirely  proper  to  allow  the  plain- 
tiff to  testify  that  In  making  the  deed  of  gift 
he  relied  upon  "Ellen's  promise  that  wbea 
the  estate  was  settled,  he  wopld  get  his  share 
back."  It  was  essential  to  hla  case  that  he 
had  made  the  deed  relying  on  and  having  coai- 
fidence  in  hla'  sister's  promises,  and  his  state- 
ment to  that  effect  was  cwnpetent  evidence, 
the  weight  of  which  wws  a  question  for  the 
trial  court  in  the  light  of  all  the  other  cir- 
cumstances. There  was  no  error  in  allowing 
the  plaintiff  to  testify  that  he  had  no  1^1 
advice  regarding  the  execution  of  the  deed 
of  gift  prior  to  ite  execution,  exc^  the  ad- 
vice ^ven  htan  by  Ellen's  attorney.  The  ob- 
jection to  the  question  aSked  Ellen  on  cross- 
examination,  as  to  what  h^  sister  Mrs.  Wil- 
liams told  her  with  referoue  to  her  reasons 
for  transfwrlng  her  Intmest  tn  the  propaty, 
was  properly  overruled.  It  was  proper  crosfr 
examination  concerning  a  matt^  folly  ffim 
into  by  her  on  her  direct  examination. 

Mrs.  Minnie  Tu<&er  was  a  witness  for 
plaintiff,  but  was  not  questioned  and  did 
not  give  any  testimony  as  to  her  feelings 
toward  either  of  the  defendants,  or  as  to  the 
making  of  any  stetement  tending  to  show 
hostility  or  bias.  On  the  direct  examination 
of  defendant  Charles  W.  Lents,  he  was  ask- 
ed whether  Mrs.  Tucker  did  not  after  some 
difficulty  between  her  husband  and  himself, 
shake  her  hand  apd  fist  at  him  and  say,  "I 
win  give  you  all  the  court  you  want  before 
I  get  through  with  you."  An  objection  to 
this  question  was  sustained.  It  is  settied  In 
this  steto  that  the  same  fonndation  as  most 
be  laid  for  Introducing  prior  contradictory 
Btatemente  ot  a  witness  is  equally  necessary 
to  the  introduction  of  evidence  of  declara- 
tions showing  hostility  or  111  feeling  on  the 
part  of  the  witness;  in  other  words,  that 
before  such  evidence  of  hostile  stetemeuts 
by  the  witness  can  be  Introduced,  the  wit 
nees  so  sought  to  t>e  attacked  must  be  askea 
as  to  the  making  of  such  statements.  Baker 
T.  Joseph,  le  Cal.  ITS,  177;  SUrey  t.  Hodc- 
don,  48  OaL  18&  Bee,  also,  note  to  Allen  t. 
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Stftte,  7S  Am.  Dec.  775;  2  Wlgmore  on  EtI- 
dence,  i  90S.  The  ruling  of  the  trial  court 
soBtalnlDg  the  objection  to  the  qaestloQ  aak- 
«d  Mr.  Lentz  relative  to  Mrs,  Tncker  waa  In 
accord  with  this  rule. 

It  is  nrged  that  the  court  erred  In  bub- 
talnlng  an  objection  to  a  question  asked 
Mr.  Lentz  as  to  whether  Mr.  Tucker,  the 
husband  of  Minnie  Tucker,  who  was  not  a 
witness,  had  some  trouble  with  him.  This 
question  was  answered  In  the  affirmatlTe  by 
Lentz  before  any  objection  was  Interposed, 
and  while.  In  response  to  the  objection,  the 
court,  said  the  question  was  Improper,  the 
objection  was  not  formally  sustained  and 
the  answer  was  not  stricken  out  If  we  as- 
sume that  this  amounted  to  an  ezclnslon  of 
the  evidence,  and  that  the  court  committed 
error  In  excluding  It,  we  think  nevertheless 
that  It  was  of  such  slight  Importance  that 
It  should  not  be  held  to  hare  prejudlolally 
affected  defendants*  caum. 

On  her  cross-examination  Mrs.  Lentz  was 
asked  whether  on  February  23,  1907,  or 
about  that  time  (which  was  subsequent  to 
her  conveyance  of  the  property  to  her  hus- 
band), she  was  not  questioned  as  follows, 
referring  to  the  reconveylng  of  the  property 
to  plaintiff,  "Would  you  have  done  It  If  he 
had  asked  you  and  offered  to  pay  his  pro- 
portion of  the  debts  and  expenses^*  and  an- 
swered: "I  might  If  he  paid  his  proportion. 
Of  course,  If  he  paid  his  proportion,  I  would." 
The  question  was  objected  to  on  Vie  ground 
that  It  was  'incompetent.  Irrelevant,  and 
Immaterial,  In  this,  that  the  Issue  *  •  « 
Is  whether  •  •  •  the  plaintiff  •  •  • 
did,  or  did  not,  on  the  24th  day  of  August, 
deed  the  proper^  In  question,  not  what  she 
may  now  say,  or  what  she  might  have  done 
provided  any  conditions  existed.  It  Is  what 
she  would  legally  be  compelled  by  law  to  do; 
and  upon  the  further  ground  that  It  Is  not 
cnns-examinatlon,  and  the  proper  founda- 
tion has  not  been  laid."  The  court  over- 
ruled the  objection  upon  the  es^pressed  the- 
ory that  the  presence  of  the  words  "of 
caarse"  might  be  taken  aa  a  recognition  by 
the  witness  '*that  there  was  some  other 
ttUng  that  would  make  It  proper  for  her" 
to  make  the  reconveyance,  and  that  the 
statement  waa  therefore  proper  evidence 
tending  to  show  an  admission  by  her  in  fa- 
vor  of  plalntlfb'  claim.  The  witness  there- 
upon answered  that  she  made  the  statement 
attribnted  to  her.  We  are  of  the  opinion 
that  the  views  of  the  court  aa  to  the  precise 
objection  made  were  correct,  and  that  the 
-objection  was  untenable.  It  Is  claimed  on 
this  appeal  that  the  testimony  as  to  this 
■statement  was  objectionable  for  the  reason 
that  "It  Is  well  settled  that  the  declaration 
of  a  grantor  made  after  the  execution  of 
his  conveyance  cannot  be  received  to  dis- 
parage his  deed."  No  such  objection  was 
made  or  intimated  In  the  trial  court  Coun- 


sel for  defendants  say  that  where  evidence 
objected  to  Is  absolutely  Irrelevant  and  In- 
competent for  any  purpose,  and  the  objec- 
tion to  It  cannot  be  removed,  a  general  ob- 
jection of  Incompetency  and  Irrelevancy  Is 
sufficient;  but  there  was  no  such  general 
objection.  Although  the  objection  used  the 
words  "Incompetent,  irrelevant,  and  Imma- 
terial," those  words  were  carefully  limited 
to  the  precise  objection  already  discussed, 
which  was  substantially  that  'the  question 
was  speculative  and  called  simply  for  the 
present  opinion  of  the  witness  as  to  "what 
she  might  have  done"  under  certain  circum- 
stances. No  objection,  general  or  spedal, 
embracing  the  contention  now  presented, 
having  been  made  In  the  trial  courts  the 
point  cannot  be  made  on  this  appeal.  It  is 
therefore  unnecessary  for  us  to  consider 
whether  the  rule  Invoked  by  defendants  as 
to  declarations  of  a  grantor  after  conv^- 
ance  Is  available  In  favor  of  a  grantee  occu- 
pying the  position  of  defendant  Charles  W. 
Lentz,  who  Is  found  to  have  received  his 
deed  without  consideration  and  not  In  good 
faith  and  for  the  purpose  of  preventing 
plaintiff  from  recovering  any  part  ot  hia 
property. 

There  Is  no  other  matter  requiring  notice. 
The  order  denying  a  new  trial  Is  affirmed. 

We  concur:  SHAW,  J.;  MBLVIN.  X; 
LORIOAN.  J.;  8L0SS,  X;  HKNSHAW.  X 


cut  Cal.  on) 

STEWABT  V.  STEWART.   (L.  A.  2,444.) 
(Supreme  Court  of  Oallfornla.    Dec.  7,  1909.) 

1.  AFPEAZ.  ANO  SlBBOB  (|  867*)— QUESTIONS 
TOR  RXVIKW — SCPFICIENCTf  OF  FLEaDIHG. 

Upon  an  appeal  from  an  order  granting  or 
denying  a  new  trial,  only  each  matters  can  be 
coneidered  as  are  made  groands  npon  which  the 
trial  eoart  Ib  autborixed  to  grant  or  deny  the 
motloiL,  and  neither  the  snfSclency  of  a  pleading 
nor  the  action  of  the  trial  court  upon  a  demur 
rer  thereto,  or  upon  a  motion  to  strike  can  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Gent  Dig.  H  S476-3486;  DedDig.  | 
807.*] 

2.  Appkai.  and  Buob  a  119*)  —  Dbcxbions 
RiviEWABU— Dbhzai.  OF  Appucahov  wta 
Costs. 

An  order  denyiiur  plaiotUTs  application  tor 
costs  in  a  snlt  for  divorce  is  appealable. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
ErwT,  Cent  Dig.  H  S28-829;    Dee.  Dig,  | 

3.  DivoBOE  n  223*)— pBOonDiiia»-AiJia»T 

—Costs. 

The  awarding  of  costs  to  a  wife  in  an  ac- 
tion for  divorce  rests  in  the  sound  discretion  of 
the  trial  court,  and,  before  any  payment  Is  or- 
dered, the  wife  must  show  the  necessity  of  Oie 
award ;  and,  where  she  seeks,  in  addition  to 
counsel  fees  which  were  allowed,  an  allowance 
to  enable  her  to  summon  26  or  30  witnesses  and 
take  the  depositions  of  17  others,  it  was  not  er- 
ror to  deny  the  motion,  where  It  did  not  ap- 
pear that  the  testimony  was  materia],  and  her 
counsel  declined  to  state  what  the  character  of 
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tht  testimony  was  that  he  expected  to  procure. 
CIt.  Code,  I  137,  prorlding  for  the  payment  of 
coetB  for  the  prosecation  or  defense  of  an  ac- 
tion for  divorce  where  the  same  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S  645 ;  Dec.  Dig.  S  223.*] 

4.  DivoBCE  (8  139^*)— DiauissAL  of  Action. 

Under  Code  Civ.  Proc.  S  providinn 
that  an  action  mav  be  dismissed  when  plaintiff 
abandons  it  or  Calls  to  prove  a  sufficient  cose 
for  the  Jut7,  u  action  tor  divorce  ii  woperly 
dismissed  upon  refusal  of  plaintiff  to  wer  an; 
testimony  in  support  of  her  complaint 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  469 ;  Dec  Dig.  |  139^*] 

5.  Divorce  (|  223*)— Appeai^-Costs. 

A  wife,  who  has  been  defeated  in  an  «:tIon 
for  divoroe,  has  no  abaoiate  right  to  proaecute 
an  appeal  at  the  expense  of  her  husband,  and 
whether  the  husband  shall  be  required  to  pay 
the  wife's  ezpeusea  of  appeal  is  a  matter  in  the 
(iiscretioo  of  the  trial  court ;  and,  it  the  court 
is  satisfied  that  the  proposed  appeal  is  not 
undertaken  in  good  faith,  or  with  reasonable  be- 
lief that  it  haa  a  merit,  the  application  should 
be  denied. 

[EJd.  Not«— For  other  cases,  see  Divorce. 
Cent  Dig;  S  64&;  Dec  Dig.  {  223*} 

Department  1.  Appeal  from  Superior  Court, 
San,Diego  County ;  R  S.  Torrance,  Judge. 

Gertrude  E.  Stewart  brought  an  action  for 
divorce  against  Elmore  Stewart,  and  defend- 
ant filed  a  croBS-complalnt,  upon  which  an  In- 
terlocutory decree  of  divorce  In  favor  of  the 
crosB-compIaluant  was  granted.  PlalntUF  ap- 
pealed from  an  order  denying  a  moUon  for 
new  trial,  and  also  from  an  order  denying  a 
motion  tor  attorney's  fees  and  ooets  on  ap- 
peal. Orders  affirmed. 

Ll  B.  Dadmun,  for  appellant  Wadham  A 
Prltchard,  for  respondent 

SLOSS,  J.  Action  for  divorce.  The  com- 
plaint, filed  by  the  wife,  was  based  on  the 
ground  of  extreme  cruelty.  The  husband 
answered,  denying  the  charges,  and  filed  a 
cross-complalnt  In  which  he  aet  up  three 
grounds  for  divorce — extreme  cruelty,  deser- 
tion, and  adultery.  Upon  the  trial  the  court 
found  in  favor  of  the  charge  of  adultery,  and 
granted  an  Interlocutory  decree  of  divorce  In 
favor  of  the  husband  as  cross-complainant 
The  wife's  motion  for  a  new  trial  was  denied, 
and  she  appeals  from  the  order  denying  her 
said  motion.  She  also  appeals  from  a  subse- 
quent  order  denying  her  motion  for  attor- 
ney's fees  and  costs  on  appeal.  There  Is  no 
appeal  from  the  Judgment 

The  appellant  seeks,  on  her  appeal  from 
the  order  denying  a  new  trial,  to  have  re- 
viewed the  action  of  the  court  below  in  over- 
ruling her  demurrer  to  the  cross-complaint 
It  la  urged  that  the  charge  of  adultery  is  not 
sufficiently  specific  in  Its  designation  of  tlie 
person  with  whom  the  act  was  claimed  to 
have  been  committed.  We  do  not  agree  with 
this  contention,  but,  even  if  we  did,  the  point 
would  not  be  available  to  appellant  on  an 
appeal  from  an  order  denying  a  new  trial. 
"Upon  an  appeal  from  an  order  granting  a 


new  trlfd  only  sudi  matters  can  be  consid- 
ered as  are  made  grounds  upon  which  the  su- 
perior court  Is  authorized  to  grant  or  deny 
the  motion.  Neither  the  sufficiency  of  a 
pleading  nor  the  actlpn  of  the  superior  court 
upon  a  demurrer  thereto,  or  upon  a  motion 
to  strike  out  the  plead^  or  any  jKtrtlon 
thereof,  can  be  considered."  Oreen  t.  Dur 
vergey,  146  Cal.  379,  864.  80  Pac.  234;  Cres- 
cent, etc,  Co.  T.  United  Upholsterers'  Union. 
153  CaL  433,  95  Pac.  871,  and  cases  cited. 

It  aivears  that  when  the  cause  was  called 
for  trial,  the  plaintiff,  throngta  ber  attorney, 
objected  to  proceeding  on  tbe  ground  that 
she  was  without  means  to  obtain  witnesses, 
by  reason  of  tbe  refnsal-of  tbe  court,  before 
the  time  of  trial,  to  grant  her  appllcatlonB 
for  orders  directii^  tbe  defendant  to  famlsta 
her  wltli  tbe  necessary  money  with  which  to 
subpoena  witnesses.  Tbe  objection  was  ovov 
ruled,  and  tbe  plaintiff  then  made  tbe  point 
ttiat  the  issues  arising  on  the  cross-complaint 
and  tbe  answer  thereto  sbmild  first  be  tried. 
The  court  ruled  In  favor  of  this  cmtentlon, 
whereupon  plaintiff  objected  to  going  to  trial 
on  the  cross-complaint,  on  the  ground  that 
she  was  unable  to  make  her  defense  for  tbe 
same  reasons  as  those  which  prevented  her 
making  out  a  case  under  her  complaint  Tills 
objection  was  also  ovarruled.  Ezcepttons  to 
both  rulings  were  noted.  Tbe  cross^mplaln- 
ant  offered  evidence  In  support  of  the  charge 
of  adultery,  and  the  plaintiff  and  anotlier 
witness  testified  In  opposition.  The  court 
stated  that  It  thought  the  defendant  entitled 
to  a  divorce  on  tlie  ground  of  adultery.  The 
defendant  abandoned  tbe  other  grounds  of 
bis  cross-complaint  and  the  court  called  upon 
plalntlfTs  counsel  to  proceed  with  his  case 
on  the  original  complaint  This  he  declined 
to  do,  standing  upon  tbe  objections  thereto- 
fore made.  Although  the  plaintiff  was  pres- 
ent and  that  fact  emphasized  by  the  court 
the  attorney  refused  to  call  ber  or  to  pro- 
ceed. Thereupon  the  court,  on  motion  of  the 
defendant,  dismissed  plaintiff's  action,  and 
granted  the  defendant  Judgment  on  the  third 
cause  of  action  (L  e^  adultery),  set  up  In  bis 
cross-complaint 

The  evidence  In  support  of  the  defendant's 
cross-complaint  is  not  aet  forth,  and  Its  suffi- 
ciency to  sustain  the  finding  is  not  questioned. 
Tbe  appellant  relies  for  reversal  upon  the  ac- 
tion of  tbe  court  in  refusing  to  postpone  the 
trial  upon  her  statement  that  she  was  unable, 
by  reason  of  prior  rulings  of  the  court  to 
procure  witnesses.  This  contention  involves, 
necessarily,  an  Inquiry  into  the  correctness 
of  those  prior  rulings.  The  orders  denying 
the  plalntlfTs  applications  for  costs  were 
themselves  appealable  orders  (Sharon  v.  Sha- 
ron. 67  Cal.  185,  7  Pac.  456,  635,  S  Pac  709- 
White  V.  White,  86  Cal.  212,  24  Pac.  1030). 
and  It  Is  argued  by  respondent  that  the  rem- 
edy for  any  error  committed  In  making  them 
was  by  direct  appeal  rather  than  by  motim 
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for  new  trial.  Hie  soimdneoa  of  tlUs  position 
need  not  be  passed  upon  at  this  time.  As- 
Bunilng.  for  the  purposes  of  the  present  case, 
that  the  refusal  to  grant  costs  may  be  re- 
viewed on  this  aiq^eal  from  the  order  drairlng 
a  new  trial,  we  are  satisfied  that  the  record 
does  not  disclose  error  In  such  refusal.  The 
proceediosB  on  the  ai^Ucatlons  for  costs  are 
set  forth  in  a  separate  bill  of  exGeptlons.  It 
appears  that  the  first  motion  was  for  |1,000 
additional  attorney's  fees,  $600  costs,  and 
|73  per  month  as  maintenance  and  support 
Affidavits  of  the  parties  were  offered,  and  the 
court  ordered  that  the  defendant  par  the 
plaintiff  $100  as  attorney's  fees.  The  appli- 
eatlcot  tor  maintenance  was  denied,  and  it 
ms  ordered  that  "no  allowance  for  costs  at 
this  time  be  granted."  The  denial  of  costs 
was  not  final,  and  the  plaintiff  subsequently 
renewed  her  motion,  basing  it,  apparently, 
upon  the  aflMavit  first  filed.  Xbls  affidavit, 
made  by  the  plaintiff  herself,  averred  that 
she  had  a  merltiurlons  cause  <rt  action  and  a 
like  defense  to  the  cnws-complalnt ;  that  she 
was  without  means;  that  she  had  ^vra  to 
her  attorney  a  list  of  names  of  witnesses 
whose  testimony  would  be  necessary  to  en- 
able her  to  ivosecnte  her  action  and  defSnd 
against  that  at  her  husband ;  that  it  would 
be  necessary  to  take  the  depositions  of  cer^ 
tain  other  persons,  and  that  without  the  said 
witnesses  and  depoifitions  she  could  not  safe* 
ly  go  to  trial.  Ber  Inability  to  pay  the  neces- 
sary expense  and  the  flnandal  resources  ot 
the  defendant  were  set  forth.  The  affidavit 
names  21  i>er8oa8,  "and  some  5  or  6  other 
witnesses,"  as  those  whose  testimony  would 
be  needed  in  addition  to  some  17  oflier  per- 
sons whose  d^MwlttoDB  It  would  be  necessary 
to  tafc&  The  motion,  upon  its  renewal,-  was 
denied  for  the  reasons  that  "It  did  not  appear 
what  the  testimony  was  that  |^aintiff*s  coun- 
sel  desired  to  obtain,  nor  did  it  appear  that 
any  of  the  testimony  sought  to  be  obtained 
was  material  to  any  of  the  Issues  to  be  tried 
in  the  case,  and  for  the  further  reason  that 
plalntllTs  counsel,  upon  being  requested  to  do 
so,  declined  to  advise  the  court  or  opposing 
counsd  as  to  the  character  ot  the  testimony 
which  he  expected  to  procure,  or  as  to  what 
facta  any  of  said  witnesses  would  testify  to." 
These  considerations  fully  Justified  tbe  action 
of  the  court  The  awarding  of  alimony  or 
costs  to  the  wife  in  an  action  for  divorce  is 
not  a  matter  of  right  but  is  one  resting  in 
the  sound  discretion  of  the  trial  court  Whltn 
r.  White,  78  Cal.  10!^  14  Pac  393;  Langan 
▼.  tangan.  91  Cal.  654,  27  Pac.  1092.  Where 
the  marriage  relation  Is  admitted  or  shown 
by  preponderating  evidence  (Hite  v.  Hite,  124 
Cal.  389,  57  Pac.  227,  4S  L.  R.  A.  793,  71  Am. 
8t  Bep.  82),  liberality  In  providing  for  the 
needs  of  the  wife,  both  with  r^ard  to  her 
support  and  the  expenses  of  the  litigation, 
will  be  exercised.  But  before  any  payment 
is  claimed,  the  wife  must  show  the  necessity 


of  the  award.  White  t.  WUte^  86  CaL  21% 

24  Paa  1080:  Loveren  t.  Loveren,  100  Cal. 
493,  35  Pac  87.  Here  the  plalnttff  sought  in 
addition  to  counsel  fees,  whidi  were  allowed, 
an  allowance  to  enable  her  to  summon  some 

25  or  30  witnesses  and  to  take  the  depositions 
of  17  others.  Btfore  rtie  could  call  ujfoa  the 
defendant  to  pay  the  large  ezp^iae  involved, 
die  was  bound  to  show  that  such  expoise 
was  ''necessary  to  «uUe  her  to  prosecute  or 
defend  the  action.*'  Civ.  Code,  |  137.  Bveo 
after  being  called  upon  to  state  what  these 
wlbMsses,  or  any  of  them,  could  establish, 
she  declined  to  make  any  statemait  which 
nit^t  odlghten  the  court  upon  the  question 
of  the  necessity  of  havlng-these  witnesses,  or 
of  her  good  faith  In  dedarlng  that  th^  wwe 
required.  The  court  was  not  compelled  to 
accept  her  conclusion  tliat  she  needed  these 
witnesses,  and  committed  no  abuse  of  dis- 
cretion in  refusing  to  make  an  award  in  the 
absence  of  a  showing  of  the  purposes  for 
whicb  they  were  to  be  called.  No  claim  was 
made  that  such  disdosnre  would  have  been 
^Kjudldal  to  her  rights.  It  follows  that  the 
court  acted  properly  in  ccnapelllng  the  parties 
to  go  to  trial,  and  in  dismissing  plaintlfrs 
case  upon  her  refusal  to  offer  any  testimony 
In  siqiport  of  her  oompUlnt  Code  Olv.  Pxoe. 
1 881.  ^ 

Of  the  appeal  from  the  order  refusing  to 
require  defendant  to  pay  plalntUTs  ezpoises 
of  appeal.  It  is  sufficient  to  say  that  this,  too, 
is  a  matter  resting  in  the  aonnd  discretion  of 
the  trial  court  (Oay  Gay.  146  OaL  287,  71» 
Pac  SBB),  and  that  no  abiue  of  dlscretlm  is 
shown.  There  is  no  absolute  right  in  the  de- 
feated wife  to  prosecute  an  anraal  at  Uie  ex- 
pense of  her  husband.  Where  the  trial  court 
is  satisfied,  from  the  record  btfore  it  that 
the  i^roposed  appeal  is  not  undertaken  In 
good  fUth,  or  with  reasonable  belief  that  it 
has  merit  (Gay  v.  Gay,  supra),  the  aroUca- 
tlon  should  be  denied.  The  record  Jn  this 
case  fully  Justified  an  adverse  -  finding  on 
these  points. 

The  orders  appealed  from  are  affirmed. 

Weeoncur:  SHAW,  J.;  ANOELCiOOTI,  J 


(166  Cal.  «8S) 
RUDD  V.  BYRNES.    (S.  F.  4,957.) 
(Supreme  Court  of  California.    Dec  3,  1909./ 
1.  Limitation  or  Aotionb  fl  184*)— Pzjbadxno 

— -AUBNDUBNT  TO  PXJIAD  STATDTli. 

B«fu8al  of  leave  to  amend  an  answer  to 

Slead  the  bar  of  the  atatate  is  not  an  abuse  of 
iscretioD,  unless  It  is  made  to  appear  that  the 
amendment  will  be  in  furtherance  of  justice, 
which  is  not  done  by  a  mere  showing  that  de- 
fendant's counsel  overlo<Aed  an  amendment  of 
the  statute  reducing  the  time  for  commencing 
sach  an  action;  liberality  tn  allowing  amend- 
ments  being  exerdaed  only  In  furtherance  of 
Justice. 

(Sd.  Note.— For  oHier  cases,  see  Limitation  of 
Actions,  Cent  tig.  {  093;  De,i.  Dig.  |  1S4.*] 
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2i  Weapons  tl  18*)— Iwjott  raou  Nioliobwt 

UfiB— COKTRIBDTOKT  NEOUGENOS. 

Where  plaiatlff,  defendant  end  L.  went 
hunting  for  deer,  on  the  banks  of  a  river  thickly 
ttown  with  brush,  through  vhich  were  deer 
ctossinga  along  which  deer,  when  chased  br  dogs, 
would  come  into  the  water,  and  after  it  was 
agreed  that  ther  shoald  station  themselves  at 
diree  crossings,  defecdaat  200  yards  above,  and 
plaintiff  200  yards  below  L.,  plaintiff  crossed  the 
liver,  and,  instead  of  going  below  Im,  went  above 
bim  and  opporite  to  defendant,  and  defendant, 
seeing  tbe  movement  of  brush  caused  by  plain- 
tiff, fired,  thinking  it  was  a  deer,  the  Question 
of  contributory  negligence  was  for  tbe  Jury. 

[EM.  Note.— For  other  eaaea,  see  Weapoui, 
Cent  Dig.  I  M;  Dec.  Dig.  |  la*] 

5.  Nbouobnce  (S  136")— QuEenow  fob  Coubt. 

Tbt  queetlon  of  negliironce  is  for  the  jury 
only  where  the  facts  are  undisputed,  and  bnt  one 
inference  can  be  drawn  from  ttiera. 

[Bi  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S9  277-353 ;  Dec.  Dig.  |  136.*] 

4.  WxAPons  (J  18*)— Nkqlioent  Dischasqe. 

Ooe  who,  seeing  an  object  moving  in  the 
bmsh,  shoots  without  taking  time  to  discover 
what  it  is,  on  the  assumption  that  it  is  a  deer, 
when  it  is  a  man,  is  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  S  34 ;  Dec.  Dig.  I  IS.*] 
5k  WKAFona  (I  18*)— NsQLiOEin  SBOonHO— 

OOBTOU. 

Tb9  cnstom  of  hunters  along  coast  rlTers  is 
not  admissible  on  the  question  of  negligence  of 
one  Who,  seeing  bushes  moving,  shot  oa  the  as- 
sumption of  its  being  caused  by  a  deer. 

[Ed.  Note.— ror  other  cases,  see  Woapona, 
Dec;  Dig.  I  18.*] 

6.  Weafoms  (I  18*)— NEsuosnr  SHoonira— 
ConTRXBUToBT  NBQuaBirci  -•  Krowudoi 

OF  GUSTOU. 

Even  if  failure  of  plaintiff,  while  hunting, 
to  comply  with  a  custom,  was  competent  on  the 
question  of  contributory  negligence,  he  having 
been  riiot  by  a  fellow  banter,  mistaking  blm  for 
a  deer,  his  knowledge  of  tbe  custom  at  the  time 
would  have  to  be  sbovrn. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  i  18.*] 

7.  Appeal  and  Ebbob  n  1057*)— HABia.B88 
Bbror— BxcLuaion  or  Evipence. 

Elzdusion  of  evidence  of  a  custom  oo  the 
question  of  plaintiETs  contributory  negligence 
was  immaterial ;  he  having  admitted  making  an 
agreement  which  went  fully  as  Car  as  the  cus- 
tom. 

[Bi.  Mote.— For  other  caset,  we  .^iipeal  and 
Error.  Out  Dig.  H  4184-^U9&;  Dee.  Dig.  { 
1057.*) 

3.  Evidence  (f  222*)~-Deolabation8. 

Evidence  ot  plaintiff's  statement  that  hia  in- 
jury resulted  from  his  own  fault,  being  the  dec- 
laration of  a  party  against  hla  tntereat,  was  ad- 
missible under  Code  Civ.  Proe.  I  1870,  subd.  2. 

[Ed.  Note,r— EV)r  other  cases,  see  E>ridence, 
Cent.  DipT.  M  768-808:  Dec.  Dig.  t  222.*1 
9.  Appeal  and  Ebbob  H  1(K^7*)— EUbulesb 

EBBOB—E^XOLUaiON  OT  ETIDENCB. 

The  facta  being  fully  shown  by  plaintiff's 
own  testimony,  exclusion  of  his  declaration  that 
his  Injury  resulted  from  his  own  fault,  his  mere 
conclusion  on  the  issue  for  the  jury,  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  Dec  Dig.  | 

1057.*] 

In  Bank.  Appeal  from  Superior  Court 
Haidoctno  Coonty;  J.  Q.  White,  Judge. 
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Action  tt7  Pan!  Sndd  agalnat  Balph  Bymea. 
Judgment  for  plalntUC   Defendant  appeals. 

Berersed. 

McNab  ft  Hiradi,  for  appellant  Bobut 
Duncan,  tar  le^xudoit. 

SLOSS,  J.  The  plalntlfT,  having  been 
wounded  by  a  bullet  flred  from  defendant's 
rifle,  brought  this  action  to  recover  damages, 
alleging  that  blB  Injuries  were  due  to  de- 
fendant's negligence.  A  trial  before  a  jury 
resulted  in  a  verdict  In  favor'  of  plaintiff  for 
$500.  The  defendant  appeals  from  the  ju<^- 
ment  entered  npon  the  verdict,  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  action  was  commenced  In  December, 
1906,  about  14  montlis  after  the  shooting. 
The  defendant  filed  an  answer,  in  which  he 
denied  the  allegations  of  the  complaint,  and 
affirmatively  pleaded  facts  Intended  to  con- 
stitute a  defense  of  contributory  negllgenca 
On  the  day  set  for  the  trial  of  the  cause,  he 
moved  the  court  for  leave  to  amend  his  an- 
swer by  setting  up  the  additional  defense 
that  the  action  was  barred  by  subdivision  3 
of  section  340  of  the  Code  of  CItII  Ptocedure. 
The  application  was  denied,  and  this  ruling 
Is  assigned  as  error.  This  court,  very  early 
In  Its  history,  established  the  rule  that  the 
refusal  of  leave  to  plead  the  bar  ot  the  stat- 
ute of  limitations  by  way  of  amendment  to 
an  answer  already  filed  will  not  be  regarded 
as  an  abuse  of  discretion,  unless  it  is  made 
to  appear  that  tbe  amendment  will  be  In 
furtherance  of  Justice.  Cook  t.  Si>ear8,  2 
Cal.  409,  56  Am.  Dec.  348 ;  Stuart  v.  Lander, 
16  Cal.  372,  76  Am.  Dec.  538.  The  principle 
underlying  these  decisions,  viz.,  that,  while 
great  liberality  should  be  exercised  In  al- 
lowing amendments  to  pleadings,  that  liber- 
ality should  n"iv  l)e  dIsplayM  in  fartberance 
of  Justice,  has  often  received  recognition  here. 
Daley  v.  Buss,  88  Cal.  118,  24  Pac.  867;  Bank 
of  Woodland  t.  Heron,  122  Cal.  107,  54  Pac. 
537,  and  cases  cited.  Tbe  bill  of  exceptions 
asserts,  as  the  only  reason  for  defendant's 
failure  to  rely  on  this  plea  In  his  original 
answer,  the  inadvertence  of  counsel  In  fail- 
ing to  note  that  the  amendment  of  1906  (St 
1005,  p.  231,  c.  268,  |  2)  to  section  340  had 
reduced  the  time  allowed  for  the  commence- 
ment of  actions  of  this  character  to  one 
year.  The  fact  that  counsel  had  been  guUty 
of  this  oversight  had  no  tendency  to  show- 
that  permission  to  plead  the  statute  woald 
aid  in  producing  a  just  result 

The  main  question  arises  on  the  instruc- 
tions of  tbe  court,  whereby  It  declared  that 
plaintiff  was  entitled  to  a  verdict  and  that 
the  only  question  for  the  jury  was  the 
amount  of  damages.  Instmctions  requested 
by  defendant,  submitting  to  the  Jury  the  Is- 
sue of  contributory  negligence,  were  refused. 
It  appeared  from  plalntUTs  testimony  that 
on  October  10,  1906,  he,  In  company  with  the 
defendant  and  one  Uma,  went  out  along  tbe 
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Big  TlTw  la  Hmdodno  county  to  hant  deer. 
Oq  the  north  bank  of  the  river  tfiey  parted 
company.    Byrnes  and  Lima  remained  on 
tbe  Qortli  Bide.  The  plaintiff,  Rudd,  crossed 
the  stream,  taking  a  dog  with  him.  The-  dog 
started  alcmg  a  ridge  and  down  through  tbe 
brash  Into  a  flat  across  the  rtrer  from 
Byrnes.   Bndd  thoo^t  the  dog  was  after  a 
deer,  and  ran  in  after.  When  he  came  out 
on  the  flat  opposite  Byrnes,  he  heard  a  shot 
and  was  stmcA  by  a  bullet  There  was  no 
question  of  tbe  fact  that  Byrnes  flred  this 
shot  His  own  testimony  was  that  be  saw 
an  object  moving  In  the  brush,  and  flred  at 
It,  thinking  It  to  be  a  deer.  The  testimony 
relating  to  the  tosne  of  contributory  n^)l- 
gence,  as  relied  on  1^  d^oidsnt,  differed  In 
some  parttculars  from  the  auctions  of  the 
answer.    Slnc^  however,  the  point  of  va- 
riance does  not  appear  to  have  been  made  in 
Uie  court  below,  and  the  dlffarences  have  no 
Important  bearing  on  tbe  points  to  be  dis- 
cussed, It  win  be  snflBdent  to  state  the  sub- 
stance of  tbe  showing  made  by  the  witnesses. 
There  was  evidence  which  would  have  war- 
ranted tbe  Jury  In  flndlng  that  the  banfes  of 
the  river  were  thickly  grown  with  brash: 
that  alcmg  the  river  there  were  deer  crossings 
*Vhere  deer  come  down  when  diased  by  dogs 
and  run  Into  water."   It  was  testlfled  tiiat 
the  three  huntos  bad  agreed  1bat,13tey  were, 
reqieettv^,  to  station  themselves  at  three 
crossings;  Byrnes'  station  being  about  200 
yards  above,  and  Budd's  about  the  same  dis- 
tance below,  that  of  liima.    When  Byrnes 
fired  be  was  at  the  point  at  which,  under  the 
agreement,  he  should  have  been.   Rndd,  In- 
stead of  going  down  the  river,  as  agreed, 
went  up,  and  was  opposite  Bymee'  station 
when  shot  Wa  think  the  defendant  was  en- 
titled to  have  the  Jury  consider  this  evidence 
and  determine  from  it  whether  Rudd  had 
been  guilty  of  negligence  contributing  direct- 
ly and  proximately  to  his  Injuries.  That 
the  defendant's  conduct  was  negligent  may 
well  be  conceded.   "As  firearms  are  extraor- 
dinarily dangerous,  a  person  who  handles 
such  a  weapon  Is  bound  to  use  extraordinary 
care  to  prevent  Injury  to  others,  and  is  held 
to  strict  accoiintablllty  for  a  want  of  such 
care."   12  Am.  &  E^ig.  Ency.  of  Law  (2d  Ed.) 
518 :  Bahel  v.  Manning,  112  Mich.  24,  70  N. 
■W.  827.  36  L.  R  A.  523,  67  Am.  SL  Rep. 
381 ;  Judd  v.  Ballard,  66  Vt  668,  80  AU.  96 ; 
Moebus  V.  Becker,  40  N.  J.  Law,  41;  Mor- 
gan T.  Cox,  22  Mo.  873.  66  Am.  Dec.  623.  One 
who  causes  Injury  to  another  by  discharging 
a  firearm  must,  In  order  to  excuse  himself 
from  liability,  show  that  he  was  absolutely 
without  fault   12  Am.  &  Eng.  Ency,  of  Law 
(2d  Sid.)  619;  Bahel  v.  Manning,  supra ;  Mor- 
gan V.  Cox,  supra ;  Tally  v.  Ayers,  8  Sneed 
Crenn.)  677 ;  Wright  v.  Clark,  BO  Vt  130,  28 
Am.  Rep.  496^   While  the  Question  of  negli- 
gence 18  ordinarily  one  to  be  determined  by 
the  Jury,  yet  where  the  facts  are  undisputed, 
and  no  Inference  but  that  of  negligence  can 
be  drawn  from  them,  the  court  may  deter- 
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mine  ttiat  negligence  Is  shown  as  matter  of 
law.  Stnder  v.  8.  P.  Co.,  121  Cal.  400,  68 
Pac.  942,  60  Am.  8t  Bep.  89;  Nagle  v.  Cat 
S.  R.  Ca,  88-  GaL  86,  2S  Pac.  U06.  It  is 
plliln.  from  defendant's  own  story,  that  he 
did  not  In  this  Instance,  exercise  the  care  re- 
quired of  one  handling  firearms.  Qe  saw 
an  object  moving  In  the  underbrush,  and  flred 
at  it  without  taking  time  to  discover  wUetb- 
w  It  was  a  deer,  as  he  suj^Msed  it  to  be,  or 
a  human  being.  There  can  be  no  room  for 
doubt  that.  In  so  dolnK  he  acted  without  that 
r^ard  for  the  safety  of  others  whldi  Is  to 
be  ex]>ected  of  one  handling  dangerous  Im- 
plonents  m  substances. 

Bnt  tbB  fact  that  defendant  was  negligent 
does  not  i^edude  the  posslblltty  that  plain- 
tiff may  have  been  likewise  goUty  of  n^l- 
gence  contrlhutlnc  to  the  Injury.  In  Magar 
V.  Hammond.  171  N.  Y.  S77,  64  N.  B.  160, 
59  L.  R.  A.  KUS,  tbe  owner  of  a  flsb  preserve 
had  enqdoyed  a  night  watchman,  who  was 
in  the  habit  of  discharging  firearms  Into  the 
air  to  frighten  <M  pmchers.  Plaintiff  enter- 
ed tbe  premises  on  a  dark  nl^  for  the  pur^ 
pose  of  poaching,  and  was  Injated  by  a  bul- 
let flred  by  the  watchman  In  the  direction  of 
tiie  noise  made  by  plaintiff.  In  an  action 
against  tbe  owner  end  the  watchman,  the 
plaintiff  had  Judgment  for  damages.  On  ap- 
peal It  was  held  that  the  trial  court  had  err- 
ed in  refusing  to  charge  that  If  the  plaintiff 
knew  that  the  watchman  was  in  the  liabit  of 
discharging  a  gun,  and  went  there  after  re- 
c^vlug  such  information,  he  could  not  re- 
cover, even  if  the  defendants  were  negligent 
"The  defraidants,"  said  the  court,  "were  en- 
titled to  have  the  Jury  Instructed  that  If  the 
plaintiff  voluntarily  exposed  lilmself  to  a 
known  danger,  he  could  not  recover  for  the 
act  of  the  watchman,  though  this  act  1°  de- 
fense of  the  master's  property,  was  without 
due  car&"  In  McCleary  v.  Frantz,  160  Pa. 
635,  28  Ati.  929,  where  plaintiff  and  defend- 
ant were  members  of  a  hunting  party,  and 
the  defendant  shoottog  at  a  rabbit,  hit  plain- 
tiff, the  court  said  the  case  was  one  "for  tbe 
exclusive  consideration  of  the  Jury  on  tbe 
questions  of  n^Ilgeoce  and  contributory  n^- 
Ugence."  Other  decisions  treating  the  con- 
tributory negligence  of  plaintiff  as  a  ma- 
terial subject  of  Inquiry  in  cases  of  this 
character  are:  Whltten  v,  Hartin,  163  Mass. 
89,  89  N.  E.  412 ;  Bahel  v.  Manning,  supra ; 
Wlnans  v.  Randolph.  169  Pa.  606,  32  Atl. 
622.  There  Is  nothing  to  tbe  contrary  In 
Olneck  v.  Scheld.  126  Cal.  288.  67  Pac  1003. 
All  that  was  there  decided  was  that  under 
the  peculiar  facts  shown,  the  Jury  had  a 
right  to  find  that  the  alleged  negligence  of 
plaintiff  did  not  contribute  to  his  injury. 
In  short,  the  rules  of  law  governing  actions 
for  injuries  caused  by  the  discharge  of  fire- 
arms are  not  different  from  tbe  rules  gov- 
erning actions  for  any  Injuries  claimed  to 
have  been  inflicted  by  the  negligence  of  the 
defendant  By  reason  of  the  dangerous  na- 
ture of  such  weapons,  a  persm  han^Hwg 


Google 


960 


105  PACinO 


BEPORTBB. 


(GaL 


them  Is  held  to  a  high  degree  of  care.  If  he 
has  not  used  the  degree  of  care  appropriate 
to  the  circumstances,  and  Injury  result,  he 
will  be  liable  to  the  person  injured,  If  the 
latter  was  without  fault  If,  however,  the 
Individual  Injured  was  himself  acting  with- 
out due  care  for  bis  own  safety,  and  his  care- 
lessness directly  contributed  to  or  caused 
the  Injury,  he  will  be  remediless. 

As  we  bare  said,  the  question  of  n^llgence 
Is  ordinarily  one  for  the  Jury,  and  this  ap- 
plies as  well  to  contributory  negligence  as  to 
that  claimed  to  inhere  to  the  conduct  of  de- 
fnidant  The  facts  here  shown  were  cer- 
tainly not  such  as  to  preclude  an  Inference 
that  plaintiff  had  been  guilty  of  negligence 
contributing  directly  to  his  Injury.  Whether 
or  n»t  there  had  been  an  agreement  by  which 
plaintiff  was  to  station  himself  at  a  point 
several  hnndred  yards  away  from  defendant ; 
whether  plaintiff  tiad  departed  from  that 
agreemoit;  whether  such  departure  display- 
ed a  want  of  the  care  that  would  be  exercis- 
ed by  a  reasonably  prudent  person  In  plain- 
tUTs  position;  and  whether  ancb  departure 
was.  In  whole  or  in  part,  the  proximate  cause 
of  plaintiff's  injuries — were  all  questlcmB 
which  might,  under  the  evidence,  hava  been 
answered  favorably  to  defendant's  conten- 
tion. They  should  therefore  have  been  sub- 
mitted to  the  Jury.  It  certainly  cannot  be 
said,  as  matter  of  law,  that  the  presence  tit 
plalntltt  In  the  brash,  opposite  tbe  p(^t 
where,  aa  be  knew,  j^mes  had  taken  hto 
stand  for  the  purpose  of  afaooting  a  deer 
which  might  come  throngb  the  bru^  was 
not  negligent.  Nor,  In  view  of  Byrnes'  tes- 
timony that  be  was  led  to  Are  by  morements 
seen  In  the  bmsli,  can  it  be  sald^  aa  matter 
of  law,  that  there  was  no  causal  connection 
between  Rudd'a  actions  and  hia  being  wound- 
ed by  tiie  ahot, 

For  the  purposes  of  a  new  trial,  ^Icb  is 
made  necessary  Itg  what  we  have  said,  the 
other  points  made  by  aro«llant  may  be  brief- 
ly mentioned.  We  think  the  court  did  not 
err  in  rejecting  evidence  of  tbe  cnstom  of 
hnnterB  along  coast  rivers.  The  standard  of 
care  required  of  persona  nnder  given  drcnm- 
stances  la  not  to  be  established  by  proof,  that 
others  have  been  in  the  habit  of  acting  in  a 
certain  manner.  Pulslfer  t.  Berry,  87  Me. 
406.  32  AtL  980.  The  failure  of  plaintiff  to 
comply  with  a  custom,  departure  from  which 
would  pnt  him  In  danger,  might  be,  relevant 
on  the  Issne  of  contributory  negligence.  If  it 
appeared  that  the  custom  waa  known  to  him 
at  the  time  of  the  transaction.  No  attnnpt 
was  made  to  show  such  knowledge  here. 
Fortfaermore,  the  excluded  evidence  could 
hsTe  no  weight  In  tbla  case,  where  the  plain- 
tiff admitted  having  made  aa  express  agree- 
ment which  went  fully  as  far  aa  the  alleged 
custom. 

The  court  should  have  allowed  evidence  of 
plaintiff's  atatements  to  the  effect  that  the 


injury  resulted  from  bis  own  fault  Tbey 
were  declarations  of  a  party,  against  bis  In- 
terest Code  dv.  Proa  |  1870,  subd.  2.  Bnt 
here  the  facts  were  fully  shown  by  plaintiff's 
own  testimony,  and  the  exclusion  of  his  mne 
conclnslou  on  the  issue  which  was  finally  to 
be  determined  by  the  Jury  could  not  have 
been  prejudicial  to  appellant 

The  Judgm^t  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:  ANQBLLOTTI,  X;  SHAW, 
J.;  LORIGAN,  J.;  UBLTIN»  J.;  HEN- 
SHAW,  J. 
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HENRY  et  nr.  v.  CONTINHNTAL  BDILD- 

INO  A  LOAN  ASS'N.   (S.  F.  5.132.) 
(Supreme  Court  of  California.   Dec.  %  190&.) 

1.  BUILDIRO  AND  LoAN  ABSOCIATIOm  (|  41*) 

—Contracts— FBAnD—Bv  iDENCB. 

In  a  suit  against  a  buildine  and  loan  as- 
sociation to  cancel  plaintiffs'  obHgationB,  evi- 
dence h(Ad  not  to  sustain  a  linding  that  plaio- 
tiffa  were  induced  to  execute  them  by  frauduIeDt 
representatioDs  that  their  stock  would  be  ma- 
tured at  the  end  of  seven  years,  and  that  the  ob- 
ligatlcms  would  then  be  satisfied. 

[&}d.  Note.— For  other  cases,  see  Boildlng  and 
Loan  AsaociatlODa,  Dec;  Dig.  I  41.*] 

2.  Buii.DiHa  Ann  Loan  Assocxationb  (|  S*) 

— AirraQBITT  or  AOENT— RBPBBSEnrATIONS. 

Where  printed  circalars  Issued  by  defendant 
bnilding  ana  loan  association,  from  which  plaia- 
tifb  claimed  to  bave  gained  their  impression 
that  the  sto<A  Issued  by  defendant  would  mature 
and  all  their  obligations  under  their  contracts 
cease  at  the  end  of  seven  years,  explicitly  de- 
clared that  local  agents  were  without  authority 
to  make  and  conclude  terms  with  prospective  in- 
vestors and  borrowers  on  the  amount  to  be  loan- 
ed or  the  time  the  loan  was  to  run.  false  repre- 
sentations by  a  local  agent  inducing  plalntifb 
to  sign  a  note  and  mortgage  to  the  assoclatlMi 
were  not  material. 

TBd.  Note.— For  other  cases,  see  Btdldlsg  and 
Loan  Associations,  Dec.  Dig.  S  8.*] 

3.  Building  and  Loan  AssociA-rioNs  ({  8*) 
—False  Rbfbesentationb— ^Bxpbession  om 
Opinion. 

Statements  contained  in  the  prospectuses  of 
a  building  and  loan  assodation  indicating  that 
the  stock  would  mature  and  plaintiffs*  debt  be 
extinguished  at  the  end  of  seven  yean  were 
merelv  speculative,  or  an  expresidon  of  opin- 
ion  of  the  :as8odBtion's  officers,  and  could  not 
be  made  the  basis  of  alleged  fraudulent  repre- 
sentations. 

[Bd.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  S  8.*] 

4.  BniLDiHo  AND  Loan  Associations  (|  12*) 
—  Bobbowino  Mbubibs— Stock— Matdbxit 
— Aobbbuent. 

A  borrowing  member  of  a  building  and  loan 
association  cannot  avail  bimself  of  an  agree- 
ment as  to  the  number  of  payments  which  will 
mature  his  stock,  when  such  agreement  ta  not 
contained  in  bis  bond  uid  mortgage. 

[Bd.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  I  12.*] 

5.  ButLDINO  AND  LOAN  AsaOOIATZOHa  ^  8*) 

—Statements  bt  Ofticbbs  ob  AoBHTa— Ea- 

TOPPBL. 

Oral  or  ptlDted  statements  by  the  officers  or 
agents  of  a  building  and  Icwi  association  as  to 
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tfa«  nomber  of  pasrmenta  necessary  to  maton 
■tock  in  contradiction  of  the  plain  langnage  of 
a  member's  contract,  whether  relied  on  by  the 
member  or  not,  cannot  be  made  the  basis  of  an 
estoppel  against  the  association. 

{Ed.  Note-— For  other  cases.  Me  Building  and 
Loan  AssociationB,  Dec.  Dig.  i  8.*1 

6.  BUILDZITQ  AND  LOAN  ASSOCIATIONS  (|  84*) 

—  BOBBOwiNa   Meicbebb  —  Relation  to 

AOENT. 

A  borrowing  member  of  a  buiiding  and  loan 
iBsociation  occupies  to  it  the  dual  relation  of 
borrower  and  atwkholder,  and  hence  ia  not  en- 
titled to  have  payments  made  on  his  stock  ao 
count  credited  as  payments  on  the  debt  under 
the  rule  that  payments  on  acooont  of  collaterals 
are  not  payments  on  the  debt  they  secure. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  AsaociatlonB,  Dec.  Dig.  i  34.*] 

7.  FbAUD  (8  11*)— iFALSE  Repbesentations— 
Opinions  Based  on  Facts  Known  to  bb 
False. 

One  Indacing  another  to  contract  in  reli- 
ance on  estimates  or  opinions  professedly  based 
on  alleged  facts  known  to  the  person  stating 
them  to  be  nonexistent  cannot  escape  lesponaf 
bilitf  on  a  idea  that  h«  was  merely  declaxing  an 
opinion. 

[BdL  Note.^For  othor  eases,  see  Fraud.  Dec. 
Dfe.  f  11.*] 

In  Bank.  Appeal  from  'SnpwiOT  Court, 
Fresno  County ;  H.  Z.  Austin,  Judge. 

Salt  by  Simon  W.  Henry  and  wife  against 
the  Continental  Building  A  Loan  Association. 
Decree  for  complainants,  and,  from  an  order 
denying  defendants  motion  for  a  new  trial, 
It  anwals.  Reversed. 

GaTln  HcNab  and  EJverts  ft  Owing,  for  ap- 
pellant N.  O.  Coldwdl,  for  respondents. 

PER  CURIAH.  The  appeal  In  this  case 
was  taken  to  tbe  DlBtrlct  Court  of  i4>peal  In 
and  for  the  T^lrd  Appellate  District  Tbere 
tbe  order  appealed  from  was  rerersed.  The 
opinion,  prepared  by  Hart  J-»  reads  In  part 
as  follows: 

'The  appellant  as  Ita  name  Impllea,  Is  a 
building  and  loan  assodatltHi,  orsanteed  as  a 
coiporatlon  under  the  laws  of  tbla  state.  The 
respondents  became  members  of  the  associa- 
tion by  baying  a  certain  number  of  shares  of 
vtock  therein,  and  thereafter  borrowed  two 
certain  sums  of  money,  to  wit  fSOO  and  $800, 
respectively,  glvli^  to  appellant  their  two 
several  promlssorr  notes  evidencing  the  two 
amoants  so  borrowed,  and  as  security  for  the 
payment  of  said  notes  executed  a  mortgage 
on  certain  real  estate  situated  In  the  of 
Tremno,  and,  further,  pledged  as  collateral 
the  Shares  of  sto<±  referred  to.  The  first  oC 
these  notes  In  point  of  the  time  of  their  exe- 
cution Is  for  the  lai^r  amount  and  bears 
date  of  February  1,  1898,  and  the  other  Feb- 
ruary IS,  1898.  Both,  as  before  stated,  are 
secured  by  a  mortgage  on  certain  real  estate 
of  the  re^ondents,  and,  as  additional  secu* 
rlty,  eight  shares  of  the  stock  of  the  assoda- 
fion  are  pledged  on  Oie  lai^r  note  and  three 
on  the  smaller.  The  respondmtB  brought  this 
action  to  compel  the  def«idant  to  deliver  up 


for  cancellation  said  promissory  notea,  to  com- 
pel satisfaction  of  record  of  the  mortgages 
given  to.  seciue  the  same  and  Cor  damagea. 
The  oom^alnt  contains  two  counto  and  sets 
out  In  detail  the  history  of  the  transactions, 
alleging,  among  other  things,  that  the  re- 
sptmdents  mre  Induced  to  execute  the  notes 
and  mortgages  throns^  the  misrepresentation 
and  fraud  at  the  appellant  ftod  that  the  re- 
spondents have  paid  In  full  tbe  principal 
sums  and  Interest  accruing  thereon  of  said 
notes.  Tbe  defttidant  by  answer,  spedflcally 
denies  all  tbe  vital  Avenaaata  of  the  com- 
plaint and  by  way  of  croaa-complalnt  seeks 
affirmative  rdlef  In  the  nature  of  a  decree 
foredoatog  said  mratgages  and  for  a  aale 
thereunder  of  the  prc^rty  to  aatlsl^  a  total 
balance  alleged  to  he  due  It  firom  plalntUEa 
In  the  sum  of  1548.^  Tbe  plalntifb,  answer- 
ing tbe  cross-complaint  repeat  the  aUega- 
tlona  of  their  complaint  alleghig  fraud,  etc.. 
thus  meetlnff  by  avoldaiace  tbe  dalm  of  the 
defendant  to  the  rl|^t  to  a  foreclosure  of  tbe 
mortgages  and  a  sale  of  the  mortgaged  and 
pledged  property.  Upon  the  Issues  tendoed 
by  the  cross-compIalnt  and  answer  thereto 
the  cause  was  tried,  resulting  In  a  Judgment 
for  the  plalntitb  as  i»rayed  for  in  thdr  com- 
plaint TblB  ai^ieal  la  from  the  order  doty- 
Ing  the  defttidant  a  new  trial. 

"It  Is  agreed  between  ctmoaA  fbr  the  re> 
specUve  parties  that  the  law  and  the  fiicto  In- 
volved In  both  causes  of  action  stated  In  tJt» 
cross-complaint  are  pracUcally  the  same,  and 
that  consequently  whatever  may  be  tbe  con- 
clusion reached  In  the  one  canse  will  neces- 
sarily be  the  oniclusion  arrived  at  in  tiie 
other.  We  shall  therefiAe  confine  the  dis- 
cussion principally  to  one  of  the  causes  of  ao- 
tlcm  only.  Tbe  vital  ciuestl<m  presented  is: 
Does  the  evidence  support  Ihe  finding  that 
the  i^intllfii  (defendants  In  cross-complaint) 
were  Induced  to  execute  the  note  and  mort- 
gage through  such  misrepresentation  and 
fraud  upon  the  part  of  the  corporation  as  to 
entitle  them  to  the  rdlef  asked  for  by  them? 
The  finding  of  the  court  upon  the  question  of 
ftand  Is  as  follows:  l^t  vrhen  the  plain- 
tiffs executed  and  delivered  tlie  promissory- 
note  and  mortgage  atoresald,  the  defendant, 
throng  ite  authorized  agsnte  and  officers, 
hlsety  and  decdtfuUy  rq>resaited  to  plaintiff 
that  at  the  oplratlon  cf  sevaa  years  fMm 
that  date,  upon  the  payment,  durliv  said 
period,  of  about  $1,142.40,  that  the  total  in- 
debtedness of  plalntifb  to  defendant  on  said 
note  and  mor^age^  would  be  paid  and  llq- 
nidated  In  full,  and  that  it  would  then  rede- 
liver said  note  to  him,  and  also  fully  dlfr^ 
charge  and  satisfy  said  mortgage.  And  said 
defendant  also  then  and  there,  throve  ite 
authorized  agents  and  officers,  falsely  and  de- 
ceitfully represented  to  plaintiff  that  the  pay- 
I  ment  of  the  amounts  specified  In  said  promls- 
!  sory  note  and  mortage,  tojjether  with  the 
dividends  and  accumulations  which  said  eig^t 
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BhUM  of  the  ea^tal  stock  of  fh9  defendant 
onpontlon,  then  pledged  wltli  the  defendant 
b7  13ie  pl^tifEB,  would  eani  In  said  seven 
years,  wonld,  at  the  oplratlon  of  said  seren 
years,  fally  pay  and  llQoldate  all  Indebted- 
ness, under  said  note  and  mortgage,  where- 
as. In  truth  and  In  fact,  Its  agents  and  ofl^oers 
then  and  there  knew  that  said  shares  of  cap- 
ital stock  could  not,  and  wonld  not,  wlOiin 
Bald  seven  years  earn  dividends  and  aocumn* 
latlona  snffldent;  together  wltti  the  said 
nxmttily  payments,  to  fully  pay  and  liquidate 
said  Indehtedmss,  and  said  agmts  and  offi- 
cers of  ttie  dtf endant  ctnporatim  thus  false- 
ly and  deceitfully  Induced  plaintiffs  to  exe- 
cute and  deliver  to  it  said  note  and  mortgage. 
O^t  the.iflalntUb  relied  upon  said  false  and 
deceitful  representatious  in  makliv  said  note 
and  mortgage,  and  had  no  means  of  then 
knowing  that  the  same  were  false  and  de- 
'^eltfuL' 

•Tbe  evidence  which  It  la  contended  snp- 
iporte  the  foregtdng  finding  may  be  briefly 
stated  as  follows:  One  T,  J.  Haber  in  Feb- 
ruary, 1898,  was  the  local  agent  of  the  ap- 
pellant in  the  cfty  of  Frono.  The  negotla- 
tlona  for  the  loan  were  conducted  throng 
him.  Prior  to  the  wecotlon  of  the  first  note 
and  mortgage;  the  plaintiff,  Simon  Smry, 
had  a  conversatlmi  with  Haber  relattve  to  the 
desired  loan  and  the  ecmdltl<ms  iqwn  ^Ich 
the  same  could  be  secured  from  appellant. 
Haber  gave  Henry  some  printed  literature 
(called  prospectuses)  outlining  In  detell  the 
plan  upon  which  the  appellant  conducted  its 
business.  Ttiese  prospectuaes,  among  other 
statements,  contelned  the  flawing:  'If  yon 
are  able  by  working  one  hour  more  per  day. 
or  by  setting  at  woik  some  grown-up  dilld,  or 
by  practicing  some  self-denial,  or  by  livli^  a 
little  more  economically,  to  put  aside  a  small 
amount  per  month,  we  want  to  have  a  little 
personal  telk  with  you  about  -Qie  ways  and 
means  of  home-getting.  Ttie  small  amounts 
set  aside  month  after  month,  for  about  seven 
years  will  give  you,  at  ttie  end  of  that  time,  a 
home  of  your  own,  or  a  sufficient  sum  which 
could  not  otherwise  he  obtelned  to  stert  yon 
in  a  business  of  your  own,  and  thus  lay  the 
foundatlmi  of  your  fortune  and  Independ- 
euoe.*  ■  In  addition  to  Uie  foregoing,  the  pro- 
spectuses cmtalned  tables  Illustrating  the  re- 
sult of  investmente  made  with  the  corpora- 
tion, showing  In  each  instance  that  upon  the 
basis  a  loan  of  $1,000  the  monOtly  pay- 
ment for  84  months  (seven  years)  of  intwest 
and  prwnlnm  on  the  loan  together  wltti  a  cer^ 
tain  Installment  on  the  value  of  the  shares 
of  sto<k  required  to  be  purdiased  by  the  bor^ 
rower  as  a  prerequisite  to  securing  such  loan 
the  borrower  would  square  himself  with  ap- 
pelant, and  thus  become  the  owner  of  his 
bouse  free  from  all  Incumbrances  so  far  as 
aiqpellant  was  concerned. 

"After  reading  these  circulars  and  securing 
such  Information  from  Haber  as  he  was  able 
to  give  them,  the  plaintiffs  first  purchased 
eight  shares  of  stock  in  the  corporation,  val- 


aStPOBTBB.  (pgk 

ued  at  1100  pee  Share,  and  tbea  bomnred  tiw 
sum  of  $800,  executing  their  Joint  promlssoty 
note  ttierefor,  mortgaging  their  home  In  the 
city  of  Fresno  and  pledging  their  shares  of 
stock  In  the  corporation  to  secure  the  jny- 
ment  of  the  same. 

"The  note  reads  as  follows:  *San  Fran- 
cisco, cel.,  Feb.  1,  1888.  Seven  years  after 
date,  for  value  received,  we  promise  to  pay  to 
the  Oontlnental  Building  and  Loan  Associa- 
tion (a  corporation  duly  organized  under  the 
laws  of  the  state  of  California)  or  Ite  order, 
at  Ite  office  in  the  city  and  county  of  Saa 
Francisco,  steto  of  California,  the  sum  of 
eight  hundred  dollars  In  gold  coin  of  the 
United  Stetee  of  America,  with  interest  there- 
on, in  like  gold  coin  from  date  hereof  until 
paid,  at  the  rate  of  six  (6)  per  cent  per  an* 
nnm.  Interest  payable  monthly  In  advance  on 
the  1st  day  of  each  and  every  month;  end 
If  said  Interest  Is  not  paid  as  It  becomes  due 
It  shall  become  part  of  the  principal,  and 
thereafter,  until  paid,  bear  Interest  at  the 
rate  of  two  (2)  per  cent  per  month,  and  in 
case  satd  monthly  Interest  or  any  part  there- 
of, Is  not  paid  within  one  (1)  month  after  it 
becomes  due  and  payable,  or  In  case  the 
monthly  Installmmts  dne  npon  8  Shares  of 
the  capttel  stock  of  said  corporation,  pledged 
as  security  for  the  payment  of  this  note,  or 
any  part  thereof,  are  not  paid  when  the  same 
becomes  due  and  payable,  or  in  case  the 
monthly  premium  due  on  said  loan  amount* 
Ing  to  the  sum  of  $4.80  per  month  for  each 
and  every  month  during  aald  term  of  seven 
(7)  years  payable  monthly  In  advance  on  the 
1st  day  of  each  month.  Is  not  paid  when  due, 
then  the  whole  of  aald  principal  sum  of  eight 
hundred  dollars,  and  the  Interest  thereon, 
shall  become  forthwith  dne  and  payable  at 
the  option  of  the  holder  hereof,  and  notice  of 
the  exercise  of  such  option  is  her^y  wstved. 
This  note  is  secured  by  a  mortgage  bearing 
even  date  herewith  and  the  {dedge  by  said 
mortgagors  of  8  shares  of  the  capital  stock 
of  said  mortgagee,  being  certificate  Na  184SL* 
The  note,  It  will  be  noticed,  very  clearly 
stetes  the  conditions  of  the  transaction.  The 
mortage  likewise  contains  all  the  conditions 
npon  which  the  loan  was  made. 

**The  evidence  further  shows  and  the  cooit 
found  that  the  plaintiff  had  paid  to  the  ctn*- 
poration  np  to  the  time  of  the  Institution  of 
this  suit  on  the  $800  transaction,  for  all  pnr- 
poeee,  the  total  sum  of  $l,lS6.8a  It  also 
appears  that  the  dlvfdeads  earned  by  the 
stock  amounted  approximately  to  $105.  Hie 
first-mentioned  sum  includes  all  the  paTments 
made  by  the  plaintiffs  on  tiie  transacttan— 
that  Is,  all  paymoite  on  aeeoont  of  tb»  stodc, 
of  the  premium  and  of  the  Interest  I  am 
of  the  opinion  that  the  finding  upon  the  ques- 
tion of  fraud  is  not  Justified  by  the  evidence 
In  the  first  place,  it  is  to  be  said  that  the 
printed  circulars,  Issued  and  published  by  the 
appellant  and  from  which  the  respondente 
claim  to  have  gathered  the  Impression  that 
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the  stodc  would  matare  and  all  their  obliga- 
tions onder  their  contracts  cease  by  the  end 
of  seven  years,  explicitly  declared  that  local 
agents  were  without  authority  to  make  and 
conclude  terms  with  prospective  luvestors  and 
borrowers  npon  the  amount  to  be  loaned  or 
the  time  during  which  such  loan  should  run. 
Therefore,  If,  as  appellant  contends,  there 
te  a  flndhig  that  the  local  AgMit  of  the  de- 
fendant made  false  representations  to  the 
plaintiffs  by  which  they  were  Induced  to  sign 
the  note  and  mortgage,  the  same  may  be  dis- 
regarded as  Immaterial,  and  therefore  alto- 
gether insufficient  of  Itself  to  rapport  the 
Judgment  In  the  second  place,  I  think  the 
statements  and  tables  contained  In  the  pro- 
spectuses Indicating  that  the  stock  would  ma- 
ture and  the  debt  of  the  plaintiff  thereupon 
become  extinguished  at  the  end  of  seven  years 
must  be  construed  to  amount  to  nothing  more 
than  speculation  or  as  Involving  a  mere  ex- 
pression of  opinion  of  the  officers  of  the  appe- 
lant upon  the  proposition.  As  the  maturity 
of  the  stock  must  obviously  depend  to  some 
«xtent  upon  Its  earnings,  I  cannot  see  how 
anything  more  than  an  approximation  as  to 
time  coald  be  made,  and  this  proposition  must 
be  plainly  apparent  to  one  who  ^ves  the  plan 
upon  which  building  and  loan  associations 
-conduct  their  business  operations  thoughtful 
consideration.  The  statement  In  the  circular 
was  to  the  effect  that,  assuming  that  the  in- 
Testor  and  borrower  faithfully  performed  the 
terms  of  his  contract,  the  stock  would  ma- 
ture and  all  obligations  under  the  contract 
cease  In  about  seven  years.  The  tables  were 
manifestly  Intended  as  Illastratloos  or  ex- 
empllQcatlons  of  the  methods  and  results  of 
the  business  OT>erations  of  appellant,  and,  at 
most,  Involved  only  an  opinion  as  to  the  pe- 
riod of  time  during  which  It  was  necessary 
that  the  relatione  between  the  parties  should 
exist  before  the  extinguishment  of  the  ob- 
ligations of  the  contract  In  this  view,  it  Is 
plain  that  a  finding  of  fraud  could  not  be 
predicated  of  evidence  showing  such  state- 
ments. Johnson  V.  Johnson,  134  Cal.  662,  66 
Fac.  847.  There  is  nothing  In  either  the  note 
or  the  mortgage  (except  that  which  may  be 
inferred  from  the  fact  that  the  note  is  made 
to  ran  tor  seven  years — undoubtedly  based 
npoa  an  approxlmatloi^  spedflcally  providing 
that  a  certain*  definite  number  of  payments 
would  result  in  the  maturity  of  the  stock. 
And  *a  borrowing  member  cannot  avail  him- 
self of  an  agreement  as  to  the  number  ot 
payments  i^ch  will  mature  stock,  whm  that 
agreemmt  Is  not  embodied  In  his  bond  and 
mortgage;*  Noah  y.  American  Building  Ass'n, 
Ind.  App.  504,  68  N.  B.  eiS.  Nor  Is  the 
aBBoeiatlon  bouhd  by  a  men  repression  of 
oi^on.  Hammerslough  t.  Kansas  City  Bldg., 
etc..  Aa^,  70  Mo.  80;  Gary  t.  Tefity,  101 
Mo.  App.  586.  74  S.  W.  161 ;  6  Bncy.  of  Law. 
122;  Baltimore  Bldg.,  etc..  Ass'n  Powhat- 
tan  Imp.  Oo.,  87  Md.  08,  89  AU.  274.  In 
Johnson  T.  Johnson,  supra,  it  Is  said:  'An 
assertion  of  that  which  is  not  true  in  order 


to  constltate  a  fraudulent  representatloD  can- 
not be  held  to  include  the  opinion  of  the  per- 
son, however  erroneous  it  may  be  or  however 
positively  stated.*  See,  also,  Lee  v.  McClel- 
land. 120  Cal.  147.  62  Paa  300;  Lloyd  t. 
Kehl,  132  Cal.  107,  64  Pac.  125;  Oolton  v. 
Stanford.  82  Cal.  398,  23  Pac.  16,  16  Am.  St 
Kep.  137;  Oppeuhelmer  t.  Clunie,  142  Cal. 
317,  75  Pac.  899. 

"But  conceding  that  the  language  of  the 
circulars  involved  an  unqualified  declaration 
of  a  fact  and  was  reasonably  susceptible  of 
the  Interpretation  which  the  respondeDts  un- 
dertake to  give  It  and  that  they  could  well 
have  conceived  an  understanding  of  Its  Im- 
port which  they  claim  to  have  received  from 
It  the  fact  remains  that  the  note  and  the 
mortgage,  constituting  the  contract  to  whose 
terms  they  bound  themselves,  contain  In  de- 
tail in  dear  and  unambiguous  language  the 
terms,  conditions,  and  obligations  which  they 
assumed.  The  plaintiff,  Simon  Henry,  testi- 
fied that  he  read  the  mortgage  before  sign- 
ing it  and  presumably  he  understood  Its 
terms  and  conditions  and  well  knew  the  full 
scope  of  the  contract  to  which  he  made  him- 
self a  party.  It  Is,  I  think,  well  settled  that 
oral  or  printed  statements  made  by  officers  or 
agents  of  a  building  and  loan  association  In 
contradiction  of  the  plain  language  of  the 
contract  whether  relied  upon  by  the  person 
to  whom  made  or  not,  cannot  be  made  tbe 
basis  of  an  estoppel.  Noah  v.  Loan  Assocla- 
Uon.  31  Ind.  App.  504,  68  N.  E.  616;  Mc- 
Xamara  v.  Oakland,  eta,  Ass'n,  131  GaL  337, 
63  Pac.  670. 

"There  l8  as  suggested,  no  obscurity  in  the 
language  of  either  the  note  or  mortgage.  The 
latter,  among  other  things,  plainly  provides 
that  60  cents  per  shore  shall  be  paid  each 
month  and  'until  the  said  shares  are  fully 
paid  by  the  said  payments  and  the  dlTldenda 
and  accumulations  on  said  shares.'  I  am 
unable  to  comprehend  how  a  person,  capable 
of  transacting  busing  for  himself,  could  well 
mlsappt^end  this  language.  In  fact,  the' 
language  of  both  the  note  and  mortgage  pre- 
scribing tbe  ctmdltimis  and  explaining  the 
methods  by  Thlch  the  business  between  12ie 
parties  wu  to  be  conducted  is  so  dear  that 
even  tbe  {dalntlfFs  must  have  anderstood  that 
nothing  more  than  an  approximatt<ni  could 
be  made  as  to  the  lengtii  of  time  which  would 
probably  be  required  for  the  stock  to  mature 
and  tbe  debt  to  be  liquidated. 

"Under  the  law,  no  one  can  borrow  money 
from  a  building  and  loan  association  wlth(rat 
first  becoming  a  stockholder  ther^  The 
investor  and  borrower,  under  the  methods 
authorized  by  the  law  for  carrying  <m  the 
business  of  such  concerns,  must  pay  a  <^ 
tain  Installment  each  month  on  the  value  of 
the  Btodt,  a  monthly  pr»nium  for  tbe  priv- 
ilege of  securing  tbe  loan,  and  Inters  on  the 
principal  borrowed,  payable  In  monthly  in- 
stallments, and  all  these  payments  must  be 
made  until  the  stock  Is  fully  paid  for.  The 
total  sum  found  by  the  court  to  hare  been 


Digitized  by  Google 


964  106  PAOIFIC 

paid  b7  the  plalntifh  <m  tbe  $800  transaction 
consisted  not  only  of  the  interest  on  the  note, 
but  also  the  monthly  payments  on  the  pre- 
mium and  the  monthly  installments  on  the 
stock.  In  other  words,  the  court  belovr  al- 
lowed as  credits  upon  the  note  payments 
which  the  agreement  into  which  plaintiffs  en- 
tered expressly  provided  should  be  excluslTe- 
ly  api^ied  to  the  payment  of  the  premium 
and  to  the  extinguishment  of  the  obligation 
arising  by  reason  of  the  purchase  of  the  e^ht 
shares  of  stock  required  to  be  bought  as  a 
prerequisite  to  the  exercise  by  plaintiffs  of 
the  prlTilege  of  securing  the  $800  loan.  Un- 
der the  law  of  this  state,  the  court  erred  In 
thus  computing  and  crediting  the  payments 
m«de  by  respondents.  McNamara  t.  Oak- 
land, etc.,  Ass'n,  sapra ;  P.  S.  Savings  ft  L.  t. 
Green,  123  Fed.  47.  59  a  a  A.  167.  In  the 
flrst-mentloned  case,  somewhat  similar  in  its 
facts  to  the  case  at  bar,  the  Supreme  Court 
with  clearness  explains  the  law  applicable  to 
building  and  loan  concerns  and  their  busi- 
ness operattona  as  authorized  by  the  statute, 
Z  make  the  following  extended  qootatton 
therefrom : 

**  'Appellant  contends  that,  If  payment  of 
the  note  could  be  enforced,  he  had  the  cor- 
relative ri^t  to  offset  his  payments  and  his 
earning^  and  that.  If  he  Is  granted  this  right, 
it  win  appear  from  the  evfdence  that  the  debt 
la  paid.  Appelant  Is  mistaken  as  to  the  na- 
ture of  the  agreement  Into  whldi  he  entered. 
He  occiqiled  the  dual  relation  to  the  corpora- 
tton  of  borrower  and  stockholder,  each  of 
which  was  distinct  from  the  other.  Under 
the  scheme  he  conld  not  be  borrower  with- 
oat  becoming  a  stockholder,  bat  he  coold  be 
a  stockholder  without  being  a  borrower. 

*  *  *  The  ffloniragor  having  ceased  all 
paymraits  and  by  salt  having  sought  to  cnn- 
pel  the  cancellation  of  his  mortgage,  the 
mortgagee  Is  within  Its  rl^ta  In  asking  a 
foreclosure  of  the  mortgage  and  a  decree  for 
the  sale  of  the  shares,  and  presumably  th^ 
will  bring  their  cash  value  and  plaintiff  will 
have  his  credit  therefor.  That  the  relations 
of  borrower  and  stockholder  are  s^Mirato  and 
distinct  In  sssoclatlDns  such  as  defendant's 
assignor  seems  to  be  well  settled.  Endlicb 
on  Bldg.  &  Loan  Ass'ns  (2d  Ed.)  {{  123,  477. 
And  It  is  general  law  that  payments  on  ac- 
count of  collaterals  are  not  payments  on  ac- 
count of  the  debt  they  secure ;  the  pledging 
of  shares  as  collateral  security  for  the  pay- 
ment of  a  debt  Is  a  recognition  of  the  distinct 
stauding  of  the  member  as  a  member  and  as 
a  debtor.    Endllch,  {  477,  and  cases  dted. 

*  *  *  He  paid  interest  on  the  note  and  In- 
stallments  «i  the  shares  for  sevraal  years 
and  must  have  known  for  wlut  he  was  pay- 
Ing.  •  •  *  This  was  part  of  the  plan  for 
creating  funds,  in  which  the  plaintiff  shared 
with  other  m^nbers,  into  whldi  he  entered 
with  his  eyes  apexL  He  testified  Out  he 
woold  not  have  signed  the  note  had  he  un- 
derstood that  he  was  to  receive  but  $960,  and 
It  aji^eared  that  the  money  was  not  in  fftct 
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paid  until  aft^  the  note  and  mortgage  were 
delivered.  •  •  •  He  made  so  many  pay- 
ments voluntarily,  after  he  must  have  known 
the  full  effect  of  his  contract,  that  his  tes- 
timony that  he  would  not  have  signed  the 
note  had  he  known  the  facts,  cannot  avail 
him.  *  *  *  It  was  proved  a  witness 
conceded  by  both  sides  to  be  an  expert  ac- 
countant and  familiar  with  the  workings  ct 
defendant  And  other  like  corporations,  that 
plaintiff's  shares  had  not  matured  Septem- 
ber IS,  1896,  whea  the  action  was  brou^t 
But  the  witness  said  It  could  not  be  ascer^ 
talned  certainly  In  advance  when  the  series 
would  mature  fiir  the  obvious  reason  that  the 
earnings  were  an  unknown  quantity  for  the 
future.  We  cannot  see  that  there  is  anything 
In  the  plan  upon  whldt  defendant  and  Its  as- 
signor were  operating  that  would  permit  a 
shareholder  who  was  a  mortgagor  to  deftinlt 
In  paymente  of  Intwest  and  principal  of  his 
notes  and  InstaUments  aa  bis  sharest  and  still 
entitle  hhn  to  claim  the  fall  benefit  of  all 
his  payments  whoever  he  choss  to  deaCaolt. 
We  cannot  find,  however,  eiflier  in  the  stat- 
ute or  to  the  by-laws  or  in  the  contracts  al- 
tered into  aoy  authcnlty  for  equity  to  inter- 
pose BO  aa  to  aid  the  unfortonate  borrower 
in  the  sltaatlon  of  plaintiff.* 

"So,  in  the  case  at  bar,  it  Is  dear  from  the 
evidence  that  the  stodc  <ai  the  reapiudents 
had  not  matured  at  tbe  time  of  the  oom- 
mencement  of  tills  suit,  and  consequently  the 
paymente  made  <m  said  stock  could  not»  nn- 
dv  the  terms  of  the  contract  ct  tbe  parties^ 
be  lumped  vlQi  paymente  Cor  othra  ageeeH 
purposes  and  the  total  sum  thus  produced 
made  to  extlngni^  ths  principal  sum  of  tbe 
notfc  I  have  not  taim  the  pains  to  make 
flgares  for  the  purpose  of  aseatalning  wheth- 
er the  total  amount  whldi  the  appelant 
dalms  is  still  due  It  from  tbe  respondente 
on  the  two  transactions  is  correct  or  not,  bat 
it  Is  apparent,  from  a  cursory  examination 
of  the  figures  presented  in  the  record,  Uiat 
there  Is  still  an  amount  due  <»i  the  two  trans* 
actions  approximating  the  total  sum  dalmed 
by  appellant  In  any  event,  there  tteing  still 
something  due  frwn  the  re^ptmdents,  the  lat* 
ter  cannot  <dalm  the  rdlef  awked  for. 

"The  findings  of  the  court  are  fbnnded  en- 
tirely upon  tbe  issue  of  fraud,  and  It  Is  upon 
this  ground  alone,  as  must  be  obvloos  from 
what  has  already  been  said,  that  the  court 
held  and  found  ttiat  there  was  nothing  re- 
maining due  the  appellant,  as  may  be  in- 
stanced by  the  ft>llowlng  rather  remarkably 
phrased  finding:  That  plaintiffs  and  de- 
f«idante  In  crosft-com[dalnt  are  not  willing  to 
pay  d^endant  and  cross-complainant  sncih 
further  sum  as  Is  Jnst  and  equlteble  to  satis- 
fy said  note  and  mortgage  and  to  obteln  dis- 
charge and  satisfaction  ttiereof,  but,  upon  the 
contrary,  plalntlfb  and  d^endanto  In  croes- 
complaint  allege  that  said  note  and  mortgage 
are  utterly  void  and  of  noneffect,  1^  reason 
of  the  fraud,  trick,  and  device  of  the  defoid- 
ante  and  cross-complainant,  as  In  these  flnd- 
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Ings  Bet  out'  Ab  I  have  declared,  the  evi- 
dence does  not  warrant  the  flndlDg  of  frsad, 
and  tbere  la  absolutely  no  BOpport  for  the 
Jndgmeirt.  It  Ib  true  that  the  payments 
which  plalDtiffs  have  made  to  appellant,  If 
on  a  straight  loan  at  six  per  cent  per  annum, 
would  be  sufficient  to  extingulsb  their  obli- 
gation. But  the  law,  as  we  have  seen  (see- 
tlons  638  to  648,  Inclusive,  Olv.  Code),  an^ 
thorlzes  the  very  system  to  which  plalntftlh 
bound  themselves  by  their  agreement  In  their 
relations  with  the  appellant  Under  that  syv- 
tem.  It  IB  to  be  observed,  while  the  borrower 
(who  muBt  have  shares  of  stocte  equal  In 
value  to  the  extent  of  his  loan)  In  effect  re- 
duces the  principal  each  month  through  the 
payment  of  the  required  monthly  InstallmentB 
on  his  stocic,  he,  nevertheless,  continues  to 
pay  interest  on  the  full  principal  of  the  note 
until  hlB  stock  (practically  jn-Indpal)  has  t>een 
paid  for.  But  the  money  so  paid  in  by  the 
stockholder  is  invested  or  loaned  out  by  the 
concern,  and  thus  the  dividends  to  which  the 
Investor  Is  entitled  on  his  stock  are  acquir- 
ed. I  suppose  that  it  may  be  said  that  pay- 
ing for  a  home  by  the  Installment  plan  at  a 
rate  equal  only  to  what  the  borrower  would 
ordinarily  be  compelled  to  pay  as  rent  for 
the  use  and  occupation  of  the  premises  Is  an 
advantage  whldi  would  not  be  offered  by  the 
ordinary  lender  of  m^ey;  that  la,  by  one 
loaning  money  as  a  straight  loan  at  a  straight 
rate  of  interest  But  If  there  be  nnfalmesa 
In  the  scheme  as  practiced  by  these  associa- 
tions In  their  dealings  with  their  patrons,  the 
fundamental  cause  of  the  difficulty  lies  with 
the  law  as  the  Legislature  has  promulgat- 
ed It." 

Within  due  time,  the  respondents  applied 
to  this  court  for  an  order  that  the  cause  be 
heard  and  determined  here.  In  their  appli- 
cation they  state  that  the  opinion  filed .  In 
the  appellate  court  correctly  states  the  facts, 
so  far  as  It  does  state  the  facta.  They  ex- 
pressly "accept  as  unqnestioned  and  nndoubt- 
ed  law  every  principle  announced  by  that 
court  In  support  of  Its  Judgment"  Under 
these  clrcunistanceB,  we  may  well  rest  our 
disposition  of  the  matters  considered  In  the 
appellate  court  on  the  grounds  there  stated, 
and  we  accordingly  approve  and  adopt  the 
foregoing  portions  of  the  opinion  of  that 
court 

It  Is,  however,  contended  by  the  respond- 
ents that  the  Court  of  Appeal  overlooked  a 
material  fact,  alleged  by  respondents  and 
found  in  their  favor  by  the  trial  court  The 
plaintiffs'  answer  to  the  cross-complaint  aver- 
red that  In  Its  circulars  and  prospectuses  the 
defendant  represented  that  "the  history  of 
tbe  previous  operations  of  said  cross-com- 
piaioant  corporation  showed  that  the  divi- 
dends and  accumulations  on  tbe  shares  of 
tbe  capital  stock  of  the  said  corporation  so 
purchased  would  be  sufficient  together  with 
■aid  monthly  payment  of  60  cents  per  share, 
to  make  full  and  complete  payment  for  all 
of  oaid  Bhares  of  stock  m  purchased  within 


Bald  seven  years  from  the  date  of  said  pnx^ 
chase."  It  was  further  alleged  that  the  de- 
fendant knew  that  this  representation  was 
false.  The  court  found  speciflcaUy  that  the 
defendant  made  this  statement  with  knowl- 
edge of  its  falBlty.  The  rule  that  mere  ex- 
pressions of  opinion  cannot  constitute  action- 
able fraud  Is  no  doubt  Bubject  to  some  quali- 
fication. A  party  inducing  another  to  con- 
tract in  reliance  upon  estimates  or  opinions 
professedly  based  upon  alleged  facts  known 
to  the  party  stating  them  to  be  nonexistent 
will  not  be  permitted  to  escape  responsibility 
by  the  plea  that  he  was  merely  declaring  his 
opinion.  A  statement  that  the  history  of 
the  defendant  showed  that  its  stock  would 
mature  In  seven  years  is  clearly  a  statement 
of  fact  and,  if  fals^  made  and  r^led  on* 
would  furnish  ground  for  relief  to  the- parly 
misled  by  It 

But  the  most  careful  scrutiny  of  the  rec- 
ord  falls  to  disclose  any  evidence  to  support 
the  finding  that' any  such  representation  was 
made  by  the  appellant  The  claim  is  that  the 
alleged  statement  of  the  defendant  Is  to  be 
found  in  the  circular  or  prospectus  brought 
to  the  attention  of  the  plaintiff.  Some  of  the 
contents  of  this  pamphlet  are  set  forth  In 
the  opinion  filed  In*  the  District  Court  of  Ap- 
peal. As  is  there  said,  the  tables  Illustrating 
the  result  of  an  Investment  amount  to  noth- 
ing more  than  "8i>ecuIatIon  or  as  involving 
a  mere  expression  of  opinion  of  the  officers 
of  the  appellant  upon  the  proposition."  The 
circular  contains  only  two  statements  which 
refer  in  any  way  to  past  history  or  experi- 
ence. Under  the  head  "Its  System,"  it  Is 
stated  that:  "The  system  of  this  association 
Is  the  result  of  years  of  experience  and  is 
practical,  not  theoretical,"  This  Is  followed 
by  other  paragraphs  devoted  to  the  subJectB 
of  "State  Supervision,"  "Features,"  "Explan- 
atory" (showing  in  detail  the  plan  of  Invest- 
ment), "Rent  or  Home  Purchase,"  "Agree- 
ment Between  the  Shareholder  and  the  Asso- 
ciation," "Withdrawals,"  etc.  Obviously  the 
sentence  quoted  does  not  purport  to  refer  to 
any  stated  period  or  time  of  maturity  of 
shares.  It  deals  solely  with  the  "System"  of 
the  aasoclatiou,  a  system  which,  under  the 
law  and  as  shown  on  the  face  of  the  con- 
tract of  the  respondents,  precludes  the  idea 
of  stock  maturing  In  a  fixed  number  of  years. 
Tbe  language  cannot  be  construed  to  mean 
any  more  than  that  the  defendant's  plan  of 
operation  Is  not  a  new  or  untried  one. 

The  other  statement  relating  to  exi>erience 
falls  equally  short  of  supporting  the  finding. 
In  a  part  of  tbe  circular  devoted.  In  the 
main,  to  general  maxims  extolling  the  prac- 
tice of  thrift  and  economy,  it  is  said  that: 
"Experience  has  shown  that  some  system  Is 
necessary  to  Induce  the  majority  of  persons 
to  lay  aside  a  part  of  their  Income.  The 
most  efficient  system  will  combine  regularity, 
safety,  and  profit  The  experience  of  the 
past  50  years  shows  that  no  system  of  Invest- 
ment has  been  bo  safe  and  ao  profitable  aa 
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tbat  adopted  by  this  assodatloiL*'  Wo  And 
in  this  language  nothlog  calcnlated  to  cbn- 
vey  the  Impression  tbat  tbe  experience  of  the 
defendant  had  shown  tbat  Its  stock  had  ma- 
tured or  would  mature  In  seven  years.  Fur- 
thermoro,  under  any  construction  that  may 
be  given  to  it,  the  declaration  that  tbe  de- 
fendant's system  was  the  safest  and  most 
profitable  mode  of  Investment  could  not  have 
been  understood  as  derived  from  Its  own  ex- 
perience. The  concloslon  1b,  as  the  prospec- 
tus declares,  based  on  '60  years'  experience, 
while  the  circular  Itself  shows  that  the  de- 
fendant association  had  been  In  existence  for 
a  much  shorter  period. 

Tbe  statement  on  motion  for  new  trial 
properly  challenges  the  sufficiency  of  the  evi- 
dence to  sustain  tbe  finding  under  discussion. 
For  the  reasons  stated,  it  must  be  held  tbat 
the  finding  Is  not  supported,  and  that  It  fur- 
nishes no  ground  for  reaching  a  conclusion 
difFerent  from  tbat  announced  by  the  appel- 
late court 

The  order  denying  a  new  trial  Is  reversed. 


(166  Cal.  703) 

FUI/KERSON  et  nx.  v.  STILES  et  al. 
(U  A.  2,393.) 
(Sopieme  Court  of  California.   Dec  9.  1909.) 

1.  HusBANU  ANn  Wife  (f  2St*)-<3oifinmrrr 

PROPEBTT— OWNERSniP. 

Property  acquired  after  marriage  with  com- 
mutiity  funds  ia  community  property,  the  own- 
ership of  <K^hIch  the  law  places  in  the  husband. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig  {  901 ;  Dec.  Dig.  S  254.*] 

2.  HnsBANn  and  Wipe  (§  270*)— OoHTETAifOE 

TO  Mabbied  Woman— Pkesumptions. 

Under  Civ.  Oode,  S  164,  which  declares  that, 
when  property  is  conveyed  to  a  married  woman 
by  an  instrument  in  writing,  it  is  presumed  to 
be  her  separate  estate,  an  allegation  in  tbe  com- 
plaint an  action  to  quiet  title  in  the  husband 
to  property  purchased  with  community  funds 
and  conveyed  to  the  wife,  that  although  tbe  title 
was  taken  In  bis  wife's  name,  he  did  not  intend 
to  give  it  to  her  is  an  allegatioii  of  fiiet  whldi 
negatives  the  presumption. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  979 ;  Dec.  Dig.  |  270.*] 

3.  JunoMENT  {§  752*)— Lien— Natuek. 

A  judgment  plaintiff  bas  a  mere  general 
lien  upon  tbe  real  property  of  the  judgment  de- 
fendant and  such  Hen  b  an  Incumbrance,  but 
the  original  judgment  plaintiff  Is  not  ordinarily 
an  incumbrancer  for  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  1311 ;  Dec  Dig.  S  752.*] 

4.  HUSBANn  AND  WIFE  ({  131*)  —  "iNCUlf- 
BBANCBBS  IN  COOD  FaITH  AND  TOB  A  VAL- 
UABLE Consideration." 

The  phrase  "incumbrancers  in  good  faith 
and  for  a  valuable  consideration,"  as  used  In 
CiT.  Oode,  I  1G4,  providing  that  when  property 
is  c(Hiveyed  to  a  married  woman,  it  Is  presumed 
to  vest  in  her  aa  her  separate  estate,  woich  pre- 
sumption Is  conclusive  in  favor  of  a  purchaser 
or  Incumbrancer  In  good  faith,  and  for  a  valu- 
able consideration,  means  peisona  who  have  tak- 
en or  purchased  a  lien  or  toe  means  of  obtaining 
one,  and  who  have  parted  with  something  of 
ralue  In  consideration  thereof,  and  the  payment 


of  money  or  the  parting  vitii  something  of  Tslae 
Is  essoitial. 

[Ed.  Mote.— For  other  cases,  see  Hosband  and 
Wife,  Dec  Dig.  }  131.*] 

5h  Husband  and  Wife  (f  131*)— Valttabu 

GONBIDEBATION  —  "PUBCBJLSEBS  OB  iHCnjlC- 

bbancebs  IN  Goon  Faith." 

Though  pre-existing  debts  are  so  far  a  val- 
uable consideration  that  iwrsoni  who  release 
them  or  part  with  title  to  them  are  deemed  to 
have  parted  with  value,  and  to  have  given  a 
valuable  consideration  so  as  to  be  protected  as 
purchasers  in  good  faith,  where  they  did  not  re- 
lease or  transfer  their  debts,  nor  acquire  them 
from  third  persons,  the  recovery  of  Judgment 
thereon  would  not  prejudice  them,  nor  give  them 
the  status  of  "purchasers  or  incumbrancers  In 

food  faith"  within  the  meaning  of  CHv.  Code,  { 
64,  which  provides  that  when  property  Is  con- 
veyed to  a  married  woman,  it  is  presumed  to  vest 
in  her  as  her  separate  estate,  which  pzesump-' 
tion  Is  conclusive  in  favor  of  a  purchaser  or  in- 
cumbrancer In  good  teith. 

[Ed.  Note.— For  other  cases,  see  Hnsbaad  and 
Wife,  Dec  Dig.  $  131.* 

For  other  de^nitions,  see  Words  and  Erases, 
vol.  4,  pp.  3117-3121 ;  vol.  8.  p.  7672.] 

6.  Husband  and  Wife  ({  254*)  — Contet* 
ANCE  TO  Wife  —  Coiocuriit  Peopeett  — 
Gift — I  ntehti  o  n  . 

Where  property  Is  purchased  with  com- 
munity funds,  and  the  conveyance  made  to  the 
wife,  where  there  was  no  intention  that  it  was 
a  gift  to  the  wife,  the  conveyance  to  her  would 
not  invest  it  with  that  character.  i 
[Ed.  Note^For  other  coses,  see  Husband  and 
Wife,  Cent.  Dig.  |  001 :  Dec.  Dig.  | 

7.  Evidence  ft  IM*)— Contetanceto  Wife— 
Community  Prdpebtt  —  Gift  —  Evidence 
OF  Intention. 

Where  property  was  purchased  with  eom- 
Aunity  funds,  and  the  conveyance  made  to  the 
wife,  testimony  of  the  husband  and  wife  as  to 
their  intention  with  respect  to  tbe  conveyance 
was  competent 

[Ed.  Note.— I'or  other  coses,  see  BvidMice, 
Cent  Dig.  S  440;  Dec  D%.  S  1^1.*1 

D^artment  1.  Appeal  from  Saperior 
Court,  Ventura  Oonntj;  Felix  W.  Owing. 
Judge. 

Action  b7  James  E*.  Fnlkerson  and  wife 
against  Theresla  Stiles  and  another.  Judg- 
ment tor  plainturs,  and  defendants  appeal. 

Affirmed. 

B.  T.  Williams  and  Don.  G.  Bowker,  for 
appellants.  Barnes  &  Selby,  Edward  M.  Sel- 
by,  and  Clark  &  Farrand.  for  respondents. 

SHAW,  J.  '  The  defendants  appeal  from 
a  Judgment  and  from  an  order  denying  their 

motion  for  a  new  trial. 

The  complaint  purports  to  state  a  cause 
of  action  In  favor  of  James  F.  Fulkerson  to 
quiet  title  to  land  claimed  aa  community 
property,  but  standing  in  the  name  of  Fan- 
nie li.  Fulkerson,  who  la  tbe  wife  of  James. 
A  general  demurrer  to  the  complaint  was 
overruled,  and  this  ruling  is  assigned  as  er- 
ror. The  complaint  alleges  tbat  James  F. 
Fulkerson  Is  the  owner  of  tbe  land;  that  it 
was  purchased  by  him  In  February,  1907, 
after  his  marriage  with  Fannie  Lb  Polker- 
son*  that  It  was  paid  for  with  community 
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funds;  tbat  the  tlUe  thereto  was  taken  in 
the  name  of  tals  wife,  bnt  that  he  did  not 
intend  thereby  to  make  a  gift  thereof  to  his 
wife,  and  did  not  In  fact  make  such  gift; 
and  that  the  title  was  so  placed  "merely  for 
the  pcrpose  of  pleasing  his  wlfe^**  It  ap- 
pears from  the  complaint  that  the  defend- 
ants held  Judgment  Uena  against  the  prop- 
erty of  the  wife,  upon  one  of  which  an  ex- 
ecution had  been  Issued,  which,  at  the  time 
the  action  was  begun,  had  been  levied  iq>on 
the  land  in  question.  The  defendants  c<hi- 
tend  that  the  facts  alleged,  ae  above  stated, 
show  that  the  land  was  conveyed  to  the 
wife  as  a  gift  from  the  husband,  and  that 
It  was  her  separate  property.  We  do  not 
think  there  is  any  ground  for  this  conten- 
tion. It  Is  explicitly  stated  that  James  F. 
Fulkerson  Is  the  owner  of  the  land.  The 
fact  that  It  was  acquired  after  marriage 
with  community  funds  makes  it  community 
property,  the  ownership  of  which  the  law 
places  in  the  hueband.  The  allegation  that, 
although  the  title  was  taken  In  bla  wife's 
name,  he  did  not  Intend  to  give  It  to  her,  Is 
an  allegation  of  fact  which  negatives  the 
presumption  tbat  would  otherwise  arise  un- 
der section  164  of  the  Civil  Code  that  It  was 
her  separate  estate. 

Section  ISi,  aforesaid,  declares  that  when 
property  Is  conveyed  to  a  married  woman 
by  an  Instrument  In  writing.  It  Is  presumed 
to  be  vested  In  her  as  her  separate  estate, 
and  that  this  presumption  "Is  conclusive  in 
favor  of  a  purchaser  or  Incumbrancer  In 
good  faith  and  for  a  valuable  consideration." 
It  Is  claimed  that  the  complaint  shows  that 
the  defendants  are  Incumbrancers  in  good 
faith  and  for  a  valuable  consideration,  and 
hence  that  the  land  Is,  In  their  favor,  con- 
clusively presumed  to  be  the  separate  prop- 
erty of  Fannie  Ij.  Fulkerson  and  subject 
to  their  Judgment  liens  against  her.  The 
amended  complaint,  upon  that  point,  alleges 
that  the  defendants  recovered  Judgments  In 
the  superior  court-  of  the  county  against 
both  of  the  plaintiffs,  which  Judgments  stand 
unsatisfied,  and  which  would  constitute  Hens 
upon  their  property  In  the  county  subject  to 
execution,  and  that  an  execution  npon  one  of 
the  Judgments  had  been  levied  upon  tbis 
land,  that  the  land  had  been  advertised  for 
sale  thereon,  and  that  shortly  after  the  ac- 
tion was  begun,  it  liad  been  sold  on  said  ex- 
ecution to  one  of  the  Judgment  plaintiffs, 
but  that  before  said  sale  said  purchaser  was 
given  actual  notice  that  the  land  was  not 
the  separate  property  of  Fannie  L.  Fulker- 
son, but  was  the  community  property  of 
plaintiffs.  It  was  further  stated  tbat  James 
F.  Fulkerson,  In  the  meantime,  had  been  ad- 
Judged  a  bankrupt,  and  tbat  he  had  been  dis- 
charged from  these  debts  by  the  United 
States  court  In  bankruptcy.  This  discharge 
disposed  of  the  Judgments,  w  far  as  he  was 
concerned. 

A  Judgment  plaintiff  has  a  mere  general 
Uen  upon  the  real  property  of  the  judgment 


defendant  Such  Uen  Is  an  Incumbrance, 
but  the  original  Judgment  plaintiff  is  not 
ordinarily  an  Incumbrancer  for  a  valuable 
consideration.  Whether  or  not  one  who 
purchases  such  Judgment  for  a  valuable  con- 
sideration, or  one  who  has  purchased  the 
debt  for  a  valuable  consideration,  and  then 
recovers  Judgment  upon  It,  would  be  an  in- 
cumbrancer In  good  faith  and  for  a  valuable 
consideration  and  as  such  entitled  to  the 
protection  of  the  conclusive  presumption 
prescribed  by  section  164,  would  be  an  In- 
teresting question,  if  it  arose.  But  there  la 
nothing  here  to  show  anything  more  than 
tbat  the  defendants  were  merely  general 
creditors  who  had  recovered  judgments  up- 
on debts  originally  accruing  to  them.  Their 
Judgments  were  rendered  before  the  land 
was  purchased  and  before  the  deed  to  Fan- 
nie h.  Fulkerson  was  made.  It  Is  obvious 
therefore  that  they  did  not  part  with  any- 
thing of  valne  upon  the  faith  of  the  convey- 
ance to  her.  The  phrase  "Incumbrancers 
In  good  faith  and  for  a  valuable  considera- 
tion," means  persons  who  have  taken  or  pur- 
chased a  Hen,  or  perhaps  merely  the  means 
of  obtaining  one,  and  who  have  parted  with 
sometiilng  of  value  in  consideration  thereof. 
The  payment  of  the  money,  or  the  parting 
with  something  of  value,  Is  essential.  Da- 
vis T.  Ward,  loe  Cal.  191,  41  Pac.  1010,  50 
Am.  St  Bep.  20;  Wllholt  T.  E^ons,  OS  Ca.1. 
413,  83  Pac.  325;  E^ersdon  v.  Mayhew,  6S 
Cal.  167,  8  Pac.  641;  Kenniff  v.  Caulfleld, 
140  Cal.  4Sv  78  Pac.  803;  Oallfomla  Asa*n 
V.  Stelling,  141  Cal.  710^  75  Pac.  320.  A  pre- 
existing  debt  Is  so  far  a  valuable  consldera- 
tlon  that  one  who  releases  It  or  parts  with 
title  to  It.  Is,  In  this  state,  deemed  to  haTft 
parted  with  value,  and  to  have  given  a  val- 
uable consideration  so  as  to  be  entitled  to 
protection  as  a  purchaser  In  good  faith. 
But  the  cases  so  holding  do  not  aid  the  de- 
fendants. They  did  not  release  or  transfer 
tbelr  debts,  nor  acquire  them  from  third 
persons.  The  recovery  of  judgment  thereon 
did  not  prejudice  them  and  did  not  give 
them  the  statna  of  bona  fide  pnrchaaeta  or 
Incumbrancera  within  the  meaning  of  flila 
law. 

Appellants  claim  that  the  evidence  does 
not  support  the  finding  that  tiie  land  waa 
not  conveyed  to  the  wife  as  a  gift  The  hns- 
band  and  wife  each  testified  that  there  was 
no  Intention  or  purpose  to  make  a  gift  to 
her,  or  to  make  the  property  her  separate 
estate.  The  wife  testified  that  she  did  not 
understand  that  the  property  was  to  be  hers. 
There  is  no  evidence  to  the  contrary.  With- 
out such  intention  to  make  a  gift  mere  con- 
veyance to  her  would  not  invest  it  with 
that  charactw.  Fanning  t.  Oreen,  104  Pac 
308.  There  are  some  rulings  which  are  a» 
signed  as  error  upon  the  admission  of  this 
testimony  and  other  testimony  of  like  diar- 
acter.  We  think  that  the  teattmony  of  the 
plaintUh  as  to  their  Intention  with  teapeet 
to  the  conreyance  to  the  wife  wm  compe- 
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tent  tesUmonj.  We  find  no  error  In  the 
record- 

Tbe  Judgment  and  order  are  affirmed. 
We  concur:  ANGELLOTTI,  J.;  SLOBS.  J. 


OH  Csl.  Stt) 

HABSH  T.  LOTT.    (L.  A.  2.418-) 
(Supreme  Court  of  California.    Dec  7,  1900. 
RebeariDg  Denied  Jan.  6,  1010.) 

1.  PlJIADINQ  (S  193*)  — PLUDIHO  — BAISIHG 

Defensb  bt  DevcxaBER. 

In  an  action  for  apedfic  performance,  th« 
defeoae  of  ladies  may  be  raisea  by  demurrer. 

[Ed.  Note^For  other  caeea,  aee  Pleading, 
Gent  Dig.  I  482;  Dec.  Dig.  |  193.*] 

2.  Eqtjitt  (S  87*)— Laches. 

when  a  Btatate  of  limitation  applies  to  a 
■nit  in  equity,  mere  delay  in  commendng  the 
■nit  fta  a  period  leea  than  the  statute  Is  never 
a  reason  for  dismissal,  unless  there  are  other 
circumstances  which,  in  conjunction  with  the 
mere  lapse  Ot  time,  render  such  an  action  In- 

Suitable,  and  there  is  no  rule  as  to  tbe  lapse 
time  or  the  drcumstances  which  will  justify 
the  application  of  the  doctrine  of  laches,  but 
each  ease  must  be  determined  by  its  own  cir- 
cumstances. 
{Ed.  Note.— For  other  cases,  see  Equity,  Cent, 
fg.  81  242-244;  Dec.  DigTl  87.*] 

8.  Spkoific  Pebfobuanoe  <I  105*)— Laches. 

Plaintiff  purchased  for  25  cents  an  option, 
extending  for  more  than  three  montbs,  for  the 
purchase  of  property  worth  $100,000,  and  be- 
fore its  acceptance  the  vendor,  by  written  no- 
tice served  on  plaintiff,  repudiated  the  option, 
and  again  repudiated  it  when  notice  was  given 
of  acceptance,  and  a  tender  was  attempted  of 
tbe  first  installment  of  tbe  purchase  price,  after 
which  more  tiian  three  years  elapsed  before  the 

Surcbaser  attemiited  to  enforce  the  contract, 
uring  all  of  which  time  the  vendor  had  been 
In  posBeEfllon  of  the  property,  which  had  in- 
creased in  value  during  that  period  nearly  one- 
haU.  Ssid,  that  the  contract  could  not  be  en- 
forced. 

rSd.  Note^For  other  cases,  see  Specific  Per- 
formance^ Gent  Dig.  ||  3^  S84;  Dee.  Dig.  § 
106.*] 

4.  Appeal  and  EIbbor  (S  195*)— Obounds  op 
Review— Pbesebvation  in  Lower  Coubt. 

A  refusal  of  the  trial  court  to  allow  plain- 
tiff to  amend  his  amended  complaint  is  not 
shown  to  be  an  abuse  of  discretion,  where  the 
record  does  not  indicate  that  plaintiff  asked 
leave  to  amend  in  any  designated  particular,  or 
in  anjr  way  specify  the  nature  of  the  proposed 
ameoament. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  1490;  Dec.  Dig.  |  1^.*] 

5.  JUDOlfENT  (8  744*)  —  CONOLuaiVENESS  — 
JUDOUENT  ON  THE  MeBITS. 

A  Judgment  on  the  merits,  denying  specific 
performance,  based  on  the  findtug  of  the  invalid- 
1^  of  his  alleged  contract,  precludes  further  liti- 
gation of  that  question  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  1279;  Dec.  Dig.  I  744.*] 

&  Specific  Pebtosicazice  (|  128*)— Pzxadikq 
— Dauaqes. 

Under  Civ.  Code,  8  S306,  providing  that  the 
damage  for  tbe  breach  of  an  agreement  to  con- 
vey land  is  the  price  paid  and  expenses  In  ex- 
amining the  title  and  preparing  tbe  necessary 
papers,  with  interest  and  in  case  of  had  faith 
the  difference  between  the  price  and  the  value  of 
the  estate  agreed  to  be  conveyed  "at  tbe  time  of 
the  breach"  and  the  expenses  incurred  in  pre- 


paring to  enter  on  the  land,  where  a  complaint 
m  an  action  for  specific  performance  does  not 
show  that  the  value  of  tbe  estate  to  be  conveyed 
iit  the  time  of  the  breach  was  In  excess  of  the 
agreed  price,  and  there  is  no  allegation  show- 
ing any  other  damage,  plaintiff  will  not  be 
entitled  to  damages  on  his  failure  to  show  that 
he  is  entitled  to  specific  performance. 

[E^d.  Note.— For  other  cases,  see  Spedflc  Per- 
formance. Cent  Dig.  I  419;  Dec  Dv.  8  12&*] 

Department  1.  Ap[>eal  from  Superior 
Court  IjOS  Angeles  Oonnty;  N.  P.  Conrey, 
Judge. 

Action  by  Robert  Marab  against  M.  A. 
I.ott.  A  demurrer  was  sustained  to  tbe 
amended  complaint  withont  leave  to  amend, 
and  plaintiff  appealed.  Affirmed. 

Bebearlng  denied;  Sloan  and  Uelvln,  JJ., 
dissenting. 

See.  also.  S  Cal.  Ajv.  884.  87  Fac.  163. 

Frank  Jamea,  tor  appellant  J.  Wiseman 
Macdonald.  for  raqrandent. 

ANGBLLOTtl,  J.  This  l8  an  appeal  from 
a  judgment  entered  upon  aastalnliig  a  de- 
murrer to  the  amended  comphiint  without 
leave  to  amend.  The  action  was  one  by 
the  vendee  tor  speclfle  perftnmance  of  tn 
alleged  contract  tor  tbe  sale  of  c^taln  real 
estate  In  tbe  <Aty  of  Los  Angeles. 

The  complaint  shows  the  following  facts: 

Plaintiff  was  «igaged  In  tiie  real  estate 
ljusinesa  in  bis  own  name,  and  also  In  tbe 
business  name  of  "Robert  Marsh  ft  Co." 
On  February  25.  1906,  defendant  executed 
and  delivered  to  him  an  option  for  tbe  pur- 
chase of  tbe  land,  the  same  being  as  follows: 

"For  and  In  consideration  of  tbe  sum  of 
twenty-five  cents  to  me  In  band  paid,  I 
hereby  give  Bobt  Marab  &  Co.,  an  option 
to  purchase,  at  any  time  up  to  and  Includ- 
ing June  1,  1906,  with  privilege  of  30  days' 
extension,  from  date  hereof,  the  following 
described  property,  to  wit:  South  %  of  lot 
nine  and  all  of  lot  8,  block  101.  Bellevne 
Terrace  tract,  and  all  of  .  the  property  owned 
by  myself  In  above  block,  for  the  sum  of 
one  hundred  thousand  dollars,  payable  thir- 
ty thousand  cash  balance  on  or  before  four 
years  4^  per  cent  net 

"I  agree  to  furnish  an  unlimited  certlflcate 
of  title  showing  said  property  to  be  ftee 
from  all  Incumbrance,  and  to  convey  tbe 
same  in  such  condition  by  deed  of  grant 
bargain,  and  sale,  and  pay  regular  com- 
mission. M.  A.  Lott  [Seal.} 

"Dated  Feby.  25th,  1906. 

"Property  90x105. 

"Building  6  flats— 2  cottages. 

"Bents,  S200.00." 

On  June  1.  1905.  plaintiff  notified  defend- 
ant in  writing  that  be  accepted  the  privi- 
lege of  30  days'  extension,  and  elected  to 
so  extend  tbe  option.  On  June  2,  1906.  de- 
fendant notified  plaintiff  In  writing  that  she 
declared  tbe  agreement  terminated  and  with- 
drew the  property  from  sale  under  said  agree- 
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ment,  and  Bhe  bas  ever  alnce  claimed  tliat 
plaintiff  has  no  right  to  purchase  the  prop- 
erty under  aald  agreetnent  This  claim  has 
been  made  "in  bad  faith,"  and  solely  be- 
cause the  property  has  Increased  in  value. 
On  June  29,  1006,  plaintiff  "notified  the  de- 
fendant •  ♦  ♦  of  his  election  to  pur- 
chase said  real  estate,  and  duly  tendered  to 
and  offered  to  pay  her  •  •  •  in  gold 
coin  of  the  United  States  of  America,  said 
cash  payment  of  $30,000,  but  she  refused 
the  same,  and  ever  since  has  refused  and 
now  refuses  the  same."  Plaintiff  is  and  at 
all  times  has  been  able,  vrllllng  and  ready 
to  pay  defendant  said  (30,000.  On  Febru- 
ary 25,  190S,  and  on  June  29,  190S,  the  fair 
market  and  reasonable  value  of  the  proper- 
ty was  not  In  excess  of  $100,000.  Such  val- 
ue has  gradually  Increased.  In  January, 
1906,  It  was  $11£,000.  Since  January,  19U6, 
It  has  Increased  In  value  at  the  rate  of 
about  $1,000  per  month,  being  on  August  6, 
1908,  $147,000.  Bver  since  February  25, 
190G,  defendant  has  been  in  possession  of 
the  property,  either  in  person  or  by  her 
tenants,  receiving  all  the  rents  and  Income 
thereof,  which  are  $260  a  month.  Plaintiff 
"is  and  always  bas  been,  ready,  willing,  and 
able  to  fulilll  the"  terms  of  said  option  agree- 
ment. On  August  5,  1908,  plaintiff  again 
tendered  defendant  $30,000  cash,  and  also 
the  further  sum  of  $70,000  cash  as  and  for 
the  balance  of  the  purchase  price,  and  also 
Oie  further  sum  of  $12,362.06  as  and  for 
Interest  thereon,  and  demanded  that  she 
execute  and  deliver  to  blm  a  deed  of  con- 
veyance of  the  property,  and  also  an  "un- 
limited certificate  of  title  showing  the  said 
premises  free  from  all  incumbrance,"  but 
defendant  refused  to  execute  and  deliver 
said  deed  or  deliver  said  certificate  of  title. 
In  the  complaint,  plaintiff  again  tenders, 
all  of  said  money,  and  otters  to  pay  any 
other  amount  for  which  he  may  be  obligat- 
ed by  the  option  agreement.  This  action  was 
not  commenced  until  August  5,  190S. 

The  demurrer  was  based  on  numerous 
grounds,  but  for  the  purposes  of  tbls  ap- 
peal It  will  be  unnecessary  to  consider  more 
than  one.  It  was  specially  alleged  there- 
in as  ground  of  demurrer  that  it  appears  by 
said  complaint  that  the  plaintiff  bas  been 
guUty  of  laches,  and  that  be  Is  not  entitled 
to  any  relief  In  equity.  It  Is  settled  In  this 
state  that  this  defense  may  be  raised  by  de- 
murrer (Kleinclaus  v.  Dutard,  147  Cal.  245, 
250,  81  Pac  516:  Bell  v.  Hudson,  73  Cal. 
285,  289,  14  Pac.  791,  2  Am.  St.  Bep.  791); 
such  defense  being,  In  substance,  as  said 
in  the  latter  case,  that  the  bill  does  not 
show  equity,  or,  in  the  language  of  our  stat- 
ute, that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  allegations  of  the  complaint  are  clear 
and  definite  to  the  effect  Oiat  on  June  2, 
1905,  the  defendant  notified  plaintiff  in  writ- 
ing that  abe  would  not  longer  be  bound  by  \ 
the  option  agreement*  and  has  ever  since 


claimed  that  plaintiff  has  not  any  right  to 
purchase  the  property  under  said  option 
agreement,  and  that  she  refused  to  accept 
the  $30,000  when  the  same  was  tendered  by 
him  on  June  20,  1005,  and  has  ever  since  re- 
fused to  accept  It  Her  absolute  repudiation 
of  the  alleged  agreement,  and  of  any  claim 
of  plaintiff  thereunder,  at  all  times  since 
June  2,  1905,  could  not  be  made  to  more 
clearly  appear.  So  far  as  appears  from  the 
complaint,  which  Is  all  we  can  look  to  In 
determining  the  question  presented  by  the 
demurrer,  plaintiff  took  no  steps  whatever 
to  enforce  any  right  possessed  by  him  un- 
der the  option  agreement,  notwithstanding 
the  absolute  repudiation  thereof  by  defend- 
ant, until  Aagust  5,  1906,  more  than  three 
years  after  such  repudiation.  Having  made 
his  tender  of  $30,000  on  June  29,  19(»,  he 
rested,  and  until  August  5,  IWMS,  bo  far  as 
any  outward  manifestation  went,  acquiesced 
In  the  position  taken  by  defendant  that  the 
option  agreement  was  at  an  end.  At  the 
last-named  date,  the  property  having  In- 
creased In  value  since  the  refusal  of  his 
tender  by  $47,000,  he  concluded  to  attempt 
to  enforce  the  alleged  agreement,  made  a 
new  tender  of  the  full  amount  that  he  claim- 
ed would  be  due  according  to  its  terms, 
$112,3^.98,  and  resorted  to  a  court  of  equi^ 
for  relief.  It  Is  apparent  that  he  has  been 
free  all  this  time  to  rest  on  defendant's  re- 
fusal to  recognize  the  option  agreement  aa 
further  binding  her  and  declining  to  pur- 
chase the  property  if  for  any  reason  be 
thought  It  advantageous  to  do  so.  This  to 
the  case  made  by  the  complaint 

It  Is  undoubtedly  true  that  when  an  ex- 
press statute  of  limitation  aiqilles  to  a  mlt 
In  equity,  mere  delay  to  commence  the  mlt' 
for  a  period,  less  than  ttiat  of  the  statute  of 
limitatlonB  Is  never  a  reason  for  dismissing 
the  proceeding.  Lux  v.  Haggln,  68  OaL  267, 
4  Pac.  918,  10  Pac.  674.  There  must  be  oth- 
er circumstances  which,  taken  In  conJun& 
tion  with  the  mere  lapse  of  time^  render  It 
Inequitable  to  enter  Into  the  InvestlgatiMi 
or  give  the  relief  sought  There  Is  no  ai^ 
tiflclal  rule  as  to  the  lapse  of  time  or  the 
circumstances  which  win  justify  the  appli- 
cation of  the  doctrloe  of  laches,  and  each 
case  as  It  arises  must  necessarily  be  de- 
termined by  its  own  circumstances.  See 
CahUl  V.  Superior  Court,  145  Cal.  46.  78  Fac. 
407;  Kleinclaus  v.  Dutard.  supra.  There 
is  another  material  circumstance  In  the  case 
at  bar.  For  more  than  three  years  the 
plaintiff,  so  far  as  appearances  went,  quiet- 
ly acquiesced  in  and  assented  to  defendant's 
express  refusal  to  consider  the  option  as  In 
any  way  binding.  In  his  wotiE  on  Spedfle 
Performance  of  Contracts,  Mr.  Pomeroy  says: 
"Where  one  party,  even  without  any  just  or 
sufficient  reason  for  so  doing,  and  as  a  men 
act  of  arbitrary  will,  notifies  the  other  tliat 
he  shall  not  perform  the  contract— 4hall 
treat  It  as  at  an  «id— acquiescence  by  the 
party  notified  will  cut  off  the  latter's  right 
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of  enforcemeot,  and  1Mb  acquiescence  will 
be  BUffldeiitly  shown  by  a  delay  In  commenc- 
ing a  suit  which  would  otherwise  be  too 
Bhort  to  prejudice  hla  rights."  Sec.  412. 
The  rule  Is  stated  In  28  American  and  Emg- 
llsb  Elncyclopedla  of  Law,  at  page  SO,  to  be 
that  where,  after  defendant's  violation  or 
express  repudiation  of  bis  contract,  the 
plaintiff  delays  to  proceed  for  such  a  I«igth 
of  time  as  to  constitute  acquiescence  In  de- 
fmdant's  breach,  or  a  presumption  of  aban- 
donment of  his  right  to  speclfle  performance, 
relief  In  equity  will  be  denied.  See,  also, 
McDermld  t.  McGregor,  21  Minn.  Ill,  116; 
Hacrlgan  t.  Smith  (N.  J.)  40  Atl.  13;  Gentry 
r.  Rogers,  40  Ala.  442.  Of  course,  notwith- 
standing the  delay  In  moving  to  enforce  the 
alleged  contract,  the  circumstances  may  be 
sncb  as  to  prevent  any  presumption  of  ac- 
quiescence or  abandonment,  as,  for  Instance, 
where  a  vendee  Is  in  possession  of  the  prop- 
erty under  the  alleged  contract,  and  contin- 
ues In  such  possession,  claiming  under  the 
contract,  notwithstanding  the  attempted  re- 
pudiation. That  the  delay  here  shows  such 
acquiescence  seems  to  be  very  clear.  A 
mere  option,  based  upon  the  Insignificant 
consideration  of  25  cents,  for  the  purchase 
of  property  worth  $100,000,  extending  over 
a  period  of  more  than  t^ree  months,  and 
drawn  in  sncb  a  way  as  to  give  rise  to  the 
gravest  questions  as  to  its  validity,  is  ex- 
pressly repudiated  by  the  vendor,  by  written 
notice  served  on  the  vendee,  before  there 
has  been  any  acceptance  by  the  vendee,  and 
again  when  notice  is  given  of  acceptance 
and  a  tender  is  attempted  to  be  made  of 
the  first  Installment  of  the  purchase  prio& 
The  vmdee  does  absolutely  nottilng  for  more 
than  three  years  tram  the  refusal  of  such 
tender  to  Indicate  that  he  will  oppose  the 
claim  of  the  vendor  that  the  option  i>  no* 
longo'  bhiding,  and  it  Is  only  when,  at  the 
fflcplrfctton  of  two  years,  the  property  has 
increased  In  value  to  the  txteat  of  947,000, 
that  he  intimates  any  Intention  to  oppose 
the  claim  of  the  vendw  that  the  alleged, 
option  Is  not  bin^g.  It  woold  be  difficult 
to  And  a  clearer  case  of  apparent  acqntea- 
cence  than  that  shown  by  such  circum- 
stances, unexplained  and  unaffected  by  oth- 
er  drcnmstances.  During  this  period  of 
more  tiian  three  years  the  plalntlfr  has 
beffii  in  no  way  obligated  to  make  this  pur^ 
chase,  in  view  of  the  great  Increase  In  the 
value  of  this  prop<raty,  It  would  be  mani- 
festly unfair  and  Inequitable  to  allow  him 
at  this  late  dsy,  after  such  acqolescrace,  to 
Insist  that  the  alleged  option  agreement  shall 
now  be  mforced. 

Learned  counsel  for  plaintiff  does  not  se- 
riously contend  that  the  absolute  failure  of 
plalntUf  to  take  any  step  to  enforce  his  al- 
leged lights  within  three  years  after  the  re- 
pudiation <tf  tha  contract  would  not;  under 
the  drcumstancee  here  stated,  constitute  lach- 
es barring  the  remedy  of  specific  perform- 
ancei   He  does  insist,  however,  that  eitbet 


the  court  will  take  judicial  notice  of  certain 
alleged  facts  stated  by  him  In  his  brief,  show- 
ing that  the  plaintiff  did  diligently  proceed 
to  enforce  his  claim,  or  that  he  should  have 
been  permitted  to  amend  his  complaint  by 
inserting  allegations  showing  such  matters. 
The  matter  of  which  he  desires  us  to  take 
judicial  notice  is,  as  stated  In  his  brief,  a 
prior  action  brought  by  plaintiff  against  de- 
fendant to  i^dflcally  enforce  this  option 
agreement  As  to  this,  he  substantially 
states  In  his  brief  the  following:  The  ac- 
tion was  tried  in  the  superior  court  of  Los 
Angeles  county,  and  resulted  In  a  judg- 
ment In  favor  of  defendant  The  plaintiff 
appealed  to  the  Supreme  Court  The  appeal 
was  transferred  to  the  District  Court  of  Ap- 
peal. a%at  court  affirmed  the  Judgment  of 
the  superior  court  on  June  20, 1908.  This  ac- 
tion was  commenced  within  a  reasonable 
time  thereafter.  No  authority  Is  cited  for 
the  proposition  that  we  can  take  judicial  no- 
tice of  these  matters  in  determining  the  suffi- 
ciency of  the  complaint  in  this  action,  and 
we  know  of  no  rule  warranting  It  As  to 
the  refusal  to  allow  plaintiff  to  amend  bis 
amended  complaint,  there  Is  nothing  in  the 
reconl  to  indicate  that  he  asked  leave  In  the 
superior  court  to  amend  in  any  designated 
particular,  or  In  any  way  specified  therein  Uie 
nature  of  any  proposed  amendment  We  do 
not  see  how,  under  sudi  circumstances,  we 
could  hold  that  the  soperlor  court  abused  Its 
discretion  In  duiylng  leave  to  amend.  See 
Elelndaus  r.  Dutard,  147  CaL  2S2,  81  Pac. 
616,  and  cases  there  cited. 

The  reason  for  the  failure  of  iflaintlff  to 
allege  the  (brmer  action  for  the  purpose  of 
avoldii^  the  laches  otherwtae  shown  beciunes 
apparent  enough  when  we  examine  tlie  opin- 
ion of  the  District  Court  of  Appeal  given 
June  20,  1908,  in  affirming  the  Judgment 
agalnat  this  plaintiff.  See  Marsh  t.  Lett,  8 
Cal.  App.  884,  87  Pac.  163.  If  by  aUeging  Oie 
facts  as  to  the  former  case  he  would  have 
avoided  the  bar  ct  laches,  he  would  by  the 
same  facts  have  shown  himself  estopped  by 
the  Judgment  In  that  case  to  now  se^  q>eclflc 
performance  of  the  option  agreement  From 
the  opinion  it  appears  that  suCh  action  was 
one  by  this  phUntlff  agabist  this  defendant 
for  the  spedflc  enforcement  of  this  very  <^ 
tion,  insUtuted  after  and  because  of  the  repu- 
diation thereof  by  defendant  and  her  refusal 
to  comply  in  any  way  with  Its  terms,  which 
were  alleged.  Issuea  of  fact  were  J<dned 
tlierein«  and  trial  thereat  had,  resulting  la  a 
Judgment  on  the  merits  in  favor  of  tlie  de- 
fendant Manifestly,  In  view  of  the  WMUplete 
repudlatifHi  and  dlsavomil  of  the  alleged  op- 
tion by  the  defendant  and  the  refusal  to  ac- 
cept any  tender  thereunder,  plaintiff  was  then 
entitled  to  some  relief  by  way  ot  q^ecific  pe^ 
formanoe  tf  the  optiw  was  binding  on  de- 
fendant, even  If  not  then  entitled  to  a  deed. 
It  cannot  be  held,  therefore,  that  tt»  ffHmer 
action  was  prematurely  brought,  and  it  was 
not  decided  on  any  such  theory.   The  trial 


Digitized  by  Google 


NEWLOYS      HKBOANTILB  TBUST  00. 


971 


eourt  found,  not  only  the  otnuiaeratlon 
for  Vxe  qptlon  was  Inadequate  and  Insuffl- 
elmt,.  tnit  also  "that  tbe  said  option  contract 
was  not  jDBt  and  reasonable  to  ^fendant" 
The  District  Ooiirt  of  Appeal,  while  disagree- 
ing with  the  trial  court  on  the  qneetlon  ot  the 
adeonacy  of  ccmsldeTatlon  for  tbe  iqitlon,  bus- 
f  alned  the  finding  as  to  tbe  contract  not  being 
Just  and  reasonable,  saying:  "In  onr  judg- 
ment the  only  construction  of  whldi  the  con- 
tract is  susceptible  renders  it  manlfestiy  un- 
just and  unreasonable  as  to  the  defendant" 
Under  Elementary  principles  the  judgment  ou 
the  merits  den^g  plalntUC  any  relief  by 
way  at  qiedflc  perfOTmance,  based  'on  this 
material  finding  of  the  invalidity  of  his  al- 
leged contract,  precludes  further  Utigathm  of 
that  question  between  tbe  parties.  We  have 
said  fills  much  on  the  question  of  estoppel, 
not  for  the  purpose  of  Justifying  an  affirm- 
ance of  the  refnsal  of  tbe  trial  court  to  'al- 
low plaintiff  to  again  amend  his  complaint, 
but  simply  to  show  that,  had  the  cmnplalnt 
contained  the  allegations  as  to  the  prior  ac- 
tion, It  could  not  have  availed  plaintiff  as 
against  tiie  defense  of  estoppel  by  Judgment 

It  Is  suggested  that  the  complaint  stated 
facts  sufficient  to  entitle  plaintiff  to  damages, 
even  if  It  did  not  shov  him  entltied  to  spe- 
cific performance.  We  cannot  so  hold.  Sec- 
tion 8306  ot  the  Civil  Code  provides  that  tbe 
drtrlment  caused  by  tbe  breatSi  Of  an  agree- 
ment to  convey  an  estate  In  real  property  Is 
deemed  to  be  tbe  price  paid,  and  the  expenses 
properly  Incurred  in  examining  the  titie  and 
preparing  tbe  necessary  papers,  with  interest 
tbeteon,  but  adding  thereto,  In  case  of  bad 
ftilfli,  the  difference  between  the  price  agreed 
to  be  paid  and  tbe  value  of  the  estate  agreed 
to  be  conveyed,  "at  tiie  time  of  the  breach," 
and  the  expenses  properly  Incurred  In  prepar- 
ing to  enter  upon  the  land.  There  is  abso- 
lutely nothing  in  the  complaint  tending  to 
show  the  value  of  tiie  estate  to  be  conveyed 
at  the  time  of  the  breach  other  than  su(di 
allegations  as  tend  to  show  that  the  fair  mar- 
ket and  reasonable  value  at  tiiat  time  did  not 
exceed  ¥100.000,  wblch  was  the  agreed  price, 
and 'there  is  no  allegation  showing  damage  as 
to  any  other  element  prescribed  in  said  sec- 
tion. It  is  fheretare  unnecessary  to  notice 
any  other  claim  by  plaintiff  in  response  to 
this  contention  of  defendant. 

The  Judgment  la  affirmed. 

We  concur:  SHAW,  J. ;  8LOSS,  J. 


(IM  Cal.  8BT) 

NETWLOTB  T.  MICRCANTILBI  TRUST  CO. 

07  SAN  FRANCISCO.    (L.  A.  2388.) 
(Bnpreme  Omrt  «t  California.   Dea  7,  1909.) 

1.  Wn.u  (I  002*)  —  CoifsranonoN  —  Bstates 
Devised  — "CoNnmoN  Subsbqubnt"  —  Sz- 
XCUTOBT  Devise. 

Where  a  testator  devised  all  his  real  estate 

to  his  soni  equally,  and  provided  that  none  of 


the  property  shoaM  be  sold  undl  10  jeafB  after 
his  deatb,  and  that  If  any  of  his  eons  contracted 
habits  of  vice  before  the  division  be  thereby  for- 
feited bis  share,  and  If  any  of  tiie  sons  died 
before  division  hU  share  should  go  to  the  re- 
maining heirs  nnless  he  left  children,  the  devise 
vested  in  the  sons  the  fee  subject  to  divestiture 
or  termination  on  any  son  contractinz  hal)its  of 
vice  before  division,  which  is  a  "conaition  sub- 
sequent," de&ned  by  Civ.  Code,  I  1349,  as  vfaere 
an  estate  Is  given  so  as  to  vest  immediately, 
subject  to  be  divested  by  some  subsequent  act 
or  event,  or  on  the  death  of  any  son  before 
division ;  the  ^ft  over  in  such  ease  being  a  mere 
executory  devise,  which  takes  effect  on  tbe 
happening  of  some  contlneent  event  in  soletita- 
tioD  for  a  fee  previously  devised. 

[Ed.  Note.— For  other  cases,  see  Will^  Cent 
Cent  Dig.  is  1351-1359;  Dec.  Dig.  t  602.* 

For  other  definitions,  see  Words  and  Phrases, 
vo).  2.  pp.  1402-140G;  vol.  8>  p.  7610.] 

2.  WlXXS  (%  T^)— BSTATES  Devibbo— Tbans- 

FEaBABU  iNTESEffra. 

A  devise,  in  fee  of  an  undivided  interest  in 
real  estate,  which  vests  immediately  at  tes- 
tator's death,  subject  to  termination  on  the 
happening  of  a  designated  subsequent  act  oi 
event  is  an  Interest  in  realty  which  is  trans- 
ferrable  by  the  devisee. 

[Ed.  Note.— I\>r  other  cases,  see  Wills,  Cent 
Dig.  {  1900;  Dec.  Dig.  S  742.*) 

8.  TwsoLvENCT  (I  82*)— Saxjs  bt  AssioiraaD— 

Efteot. 

Insolvency  Act  (St  1880,  p.  87,  c  87),  I 
21,  subd.  4,  autborizluK  the  assignee  to  sell 
all  the  real  and  personal  estate  vested  in  him 
as  assignee  which  Hhall  ccwae  to  his  possession 
and  as  ordered  by  the  court,  does  not  limit  the 
power  to  sell  any  property  of  tbe  insolvent,  sim- 
ply l>ecanBe  it  cannot  be  taken  into  actual  phy- 
sical  possession,  either  by  the  insolvent  or  his 
assignee;  but  an  insolvent's  undivided  interest 
In  real  estate,  created  by  a  will  devising  In  fee 
to  him  an  undivided  interest  in  real  estate,  sul^ 
ject  to  be  divested  on  the  happening  of  a  desig- 
nated subsequent  act  or  event  ia  a  part  of  his 
estate,  and  the  assignea  may  sell  tlu  sama  under 
order  of  court 

[Ed.  Note.— For  other  cases,  see  lasolveney. 
Cent  Dig.  |  118;  Dea  Dig.  |  82.*] 

4.  JnOOUENT  (I  618*)— COLUTEBAZ.  ATTACK— 

InSOLVENCT  Proceedihqb. 

An  action  to  quiet  title  by  an  insolvent 
against  a  purchaser  under  a  sale  oy  the  assignee 
in  insolvency,  on  the  ground  of  the  invalidity  of 
the  Insolvency  proceedings,  ts  a  collateral  at- 
tack on  such  proceedings,  and  hence  cHiIy  such 
matters  may  be  considered  as  go  to  the  jurisdic- 
tion of  the  court  In  insolvency. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |S  961,  962;  Dec.  Dig.  i  51&*] 

G.  INSOLVBKCT  (|  21*>— PETITION— SOHBDUIJBB 

— SUFFICIBNCr. 

Where  tbe  schedule  annraed  to  a  volun- 
tary petition  in  insolvency  gave  the  names  of 
the  creditors  in  a  column,  neaded  "Names  of 
Creditors,"  and  opposite  each  name  in  another 
column  the  residence  of  the  creditor,  and  placed 
in  another  column,  beaded  "Sam  Dne."  sums 
as  "70.00'-'  "441.54"  and  so  on,  aggr^ating 
"2551.03,"  and  the  petition  stated  that  the 
schedule  contained  tbe  names  of  the  creditors 
and  the  som  dne  to  each,  the  omission  of  the 
dollar  mark  as  a  prefix  to  the  figures  In  the 
schedule  of  debts  to  designate  the  amount  of 
tbe  debt  did  not  render  the  petition  and  sched- 
ule insnfficlent  to  confer  Jarisdictlon  on  the 
court  under  Insolvency  Act  (St.  1880,  p.  82,  t. 
87),  I  2,  limiting  tbe  operation  of  the  act  to 
persona  owing  more  than  $800. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Dec.  Dig.  S  21.*] 


•For  atbtr  euw      sams  topic  and  section  HUHBBR  in  Dee.  ft  Am.  Dfgi.  1907  to  date,  *  Reporttr  Indexes 
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9.  WOBDB  ARD  PkBASZS— "DOIXAB.** 

The  "dollar"  Ig  the  legal  nnit  of  money  of 
the  United  States,  and,  when  Bgares  are  used 
to  denote  a  Bum  of  money,  such  figures  are 
understood  to  represent  dollars,  unless  a  dif- 
ferent intention  is  fairlj-  expressed. 

[Ed.  Note.— For  other  de6nitiooB,  see  Words 
and  Phraee^  vol.  8,  pp.  2160-2164.] 

7.  iNSOItVENCT    (I     16*)  —  JUBiaDICnOH  OW 

CouBT— Fcrmoff  ahd  Schsduues  —  Sum- 

OIENCT. 

Where  the  original  petition  in  InMlTcncr 
and  the  schedules  anaexed  thereto  purported  to 
contain  a  full,  true,  and  oerfect  discovery  at  all 
the  insolvent's  real  and  personal  estate,  and 
OD  their  face  complied  with  the  statute,  the  court 
acquired  jurisdict[<»i  to  proceed  ODoer  Insol- 
vency Act  (St.  1880.  p.  83,  c.  87),  I  4.  providing 
that  the  inventory  must  contain  an  accurate 
description  of  the  real  and  personal  estate  of 
the  petitioner,  though  the  inventory  failed  to 
indude  property  sutwequently  inventoried  in  an 
amended  scaedule ;  the  omission  being  due  to 
the  fact  that  the  petitioner  bad  been  advised 
by  his  attorney  that  such  property  should  be 
omitted. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Dec  Dig.  9  16.*1 

8.  InBOLVENCT     is     21  •)  —  JURTHmCTIOW  OF 

Court  — Fetitioh  and  Sohbduleb— Sotti- 

CIENCT. 

The  Jurisdiction  of  the  eonrt  In  InsolTcn^ 

under  the  insolvency  act  (St  1880,  p.  82,  c.  81) 
depends  on  the  sufficiency  of  the  averments  in 
tlie  petition  and  schedules  annexed,  and  not  on 
the  truth  of  such  averments. 

[Ed.  Note.— For  other  cases,  see  Inaolvency, 
Dee.  Dig.  S  21.»] 

9.  Insolvknct  rs  22*)— Nonc«  or  Tu»  akd 
'  Flack  fob  Mebtino  or  GuDXTOBa—PuBU- 

OATION— SurFICIENCT. 

Insolvency  Act  (St.  1880.  p.  83,  c.  87),  |§ 
6,  7,  provide  that  the  order  adjudicating  the 
insolvency  and  appoiating  a  time  and  place  for 
the  meeting  of  creditors  shall  be  published  in 
a  newspaper  as  often  as  the  same  is  printed  be- 
fore the  meeting  of  creditors,  and  that  the  day 
named  shall  not  be  less  than  80  days  after  the 
making  of  the  order.  On  Monday,  February  4th, 
the  court  adjudged  petllioner  insolvent,  and 
specified  Klarcb  f6th  following  a^  the  time  for 
tbe  meeting  of  creditors.  The  ailidavlt  of  pub- 
lication stated  that  the  order  was  published  in  a 
newsmper  for  3Q  days  successively  next  before 
Marcn  lOtb,  and  as  often  as  the  paid  paper  was 
published,  which  was  on  every  Saturday.  Held 
that,  as  the  33  days  described  iu  the  affidavit 
of  publication  included  every  publication  day  of 
the  newspaper  twtween  tbe  adjudication  and 
time  fixed  tor  the  meeting  of  ereditors,  the  pub- 
lication was  soffident. 

[Ed.  Note.— For  other  eases,  see  InsolveDcy, 
Dec  Dig.  8  22.*] 

10.  INS0T.V1ENOT  (|  22*)— OBDEB  ADJITDICATHrO 
IRSOLVBHCT    AND    AFPOINTINO    TIMB  FOB 

Meetino  or  Creditors— Notice— ^ urriciKN- 

OT— "Forthwith"— "Immediate." 

Under  Insolvency  Act  (St.  ISSO,  p.  83,  c. 
87).  i  7,  providing  that  a  copy  of  the  order  ad- 
judicating one  insolvent  and  appointing  a  time 
and  place  for  a  meeting  of  creditors  shall  be 
served  "forthwith"  by  mall  on  all  creditors, 

firoof  that  the  order  was  mailed  four  days  after 
ts  making,  but  prior  to  ttie  first  publication 
thereof  in  a  newspaper,  and  more  than  30  days 
before  the  time  fixed  for  tbe  creditors'  meeting, 
shows  a  compliance  with  the  statute;  tbe  term 
"forthwith,"  like  tbe  term  "immediate."  not  be- 
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lug  eonstnied  M  ft  time  Immediately  mceeeding, 
without  an  interval. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Dec.  Dig.  S  22.* 

For  other  definitions,  see  Words  and  Phrasesk 
vol.  X  no.  2010-2025:  vol.  8.  o.  7065;  vol  < 
pp.  3303,  83^;  vol.  8;  p.  7681.] 

11.  Wills  (S  560*)— EsTAna  Devised— Pbop- 

EBTT  or  TESTATOB. 

Testator,  devising  all  of  his  real  estate  to 
his  sons  equally,  was  at  the  time  of  his  death 
in  possession  of  land  under  a  contract  for  its 
purchase  stipulating  for  payment  In  install- 
ments. On  full  payment,  alter  testator's  death, 
the  vendor  executed  a  conveyance  to  the  execu- 
tors is  trust  for  the  persons  interested  in  the 
estate  of  testator.  Held,  that  the  conveyance 
to  the  executors  vested  a  legal  title  to  the  prop- 
erty In  the  same  manner  as  if  tbe  deed  had 
been  executed  prior  to  testator's  death,  and  the 

Sroperty  was  a  part  ct  Uie  estate  and  passed  nn- 
er  the  will. 

[Ed.  Note— For  other  eases,  see  WUls^  Oent 
Dfc  I  1219;  Dee.  Dig.  I  6Ua*] 

"Department  1.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  8.  E.  Crow, 
Judge. 

Action  by  Frank  H.  Newlove  against  the 
Mercantile  Trust  Company  of  San  Francisco. 
From  an  oi^er  denying  a  new  trial  after 
judgment  for  defendant,  plaintiff  appeala 
Affirmed. 

B.  F.  Tbomaa  (Henl^  O,  Booth,  of  conu- 
sel),  for  appellant  Blcharda  ft  Carrier  and 
Heney  ft  Cobb,  for  respondent 

ANOELLOTTI,  J.  This  Is  an  action  to 
qnlet  title  to  an  undivided  interest  In  cer- 
tain real  property  In  Santa  Barbara  county. 
The  defendant  had  Judgment,  and  plaintiff 
appeals  from  an  order  denying  bis  motion 
for  a  new  trial. 

The  real  property  In  question  Is  an  undi- 
vided one-twelfth  of  what  Is  called  the 
"Newlove  ranch."  Flaintlff's  claim  Is  that 
be  became  the  owner  of  this  under  the 
terms  of  tbe  will  of  his  father.  John  New- 
love, wbo  died  January  20,  1880.  By  the 
fourth  paragraph  of  his  will  John  Newlove 
gave  to  his  six  sons.  Including  plaintiff,  all  of 
his  real  estate,  share  and  share  alike;  the 
words  of  tbe  will  in  this  respect  being  as 
follows:  "I  give  to  my  sons,  ♦  ♦  •  all 
my  real  estate,  share  and  share  alike."  All 
bis  property  being  community  property,  and 
his  wife,  tbe  mother  of  plaintiff  and  bis  broth- 
ers, surviving  and  being  entitled  to  one- 
half,  tbe  devise  to  the  six  sons  was  effect- 
ual only  as  to  an  undivided  half  of  the  real 
property.  At  tbe  time  of  his  death.  John 
Newlove  was  in  possession  of  said  Nuwlove 
ranch  under  a  contract  for  the  purchase 
thereof  dated  December  28.  1880.  from  one 
Kaiser  for  (10,000. 12.000  of  which  was  paid 
at  tbe  date  of  the  contract,  and  the  remain- 
der of  which,  bearing  Interest,  was  payable 
In  10  equal  annual  installments  commencing 
January  1,  1803,  with  tbe  option  to  pay  the 
whole  purchase  price  and  Interest  dtM  at 
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eoDTeyaace  of  the  property  wai  to  be  execat- 
ed  to  bim.  On  June  16.  1881,  tile  purchase 
money  baring  been  fully  paid,  Kalaer  exe- 
cuted a  conveyance  of  the  property  to  Jo- 
seph H.  NewIoTe  and  Charles  W.  Newlore, 
"as  necutors  of  the  last  will  of  said  John 
Newlove,  deceased.  •  *  *  In  trust  for 
all  the  persons  Interested  In  the  estate  of 
said  John  Newlore.  deceased,  according  to 
their  respective  Interests  therela"  The  will 
of  John  Newlove  imvlded  that  none  of  his 
real  estate  should  be  sold  until  10  years  aft 
er  bis  decease,  and  it  further  provided,  In 
the  sevendi  paragraph  there<tf:  "Should 
any  of  my  sons,  or  either  one  of  tbem,  con- 
tract lublts  of  vice,  sucb  as  drinking,  gam- 
bling,  etc^  before  the  division  of  my  pr<v 
erty.  he  thereby  forfeits  his  share  of  the 
estate,  and  the  same  shall  be  divided  among 
the  balance  of  the  belrs,  share  and  share 
alike.  My  executor  to  be  tbe  sole  Judge  of 
the  matter.  And  should  any  one  or  more 
of  my  sons  die  before  the  division  of  the 
estate,  then  bis  share  shall  be  divuied  among 
tbe  remaining,  heirs,  share  and  share  alike, 
unless  he  or  they  should  have  sons  or  daugh- 
ters, in  which  case  it  should  be  set  apart  for 
bis  children  as  the  law  provides."  Admln- 
istratlOD  of  the  estate  of  John  Newlove  Is 
still  pending,  and  no  divisitm  of  tbe  proper- 
ty has  ever  been  madew  Nothing  has  oc- 
curred upon  which  could  be  based  any  claim 
of  forfeiture  under  the  provision  of  the 
will  already  quoted.  Tbe  undivided  one> 
twelftb  of  the  property  In  controvorsy  here 
is  the  undivided  one-twelfth  directly  given 
plaintiff,  by  tbe  devise  already  referred  to. 
The  defendant  claims  to  be  the  owner  of 
this  undivided  one-twelfth  solely  as  the  suc- 
cessor in  Interest  of  plaintiff,  by  virtue  of 
a  sale  thereof  made  on  February  24.  1896, 
by  the  assignee  of  bis  estete  in  insolvency 
proceedings  had  under  tbe  act  of  April  lU, 
1880  (St.  1880,  p.  82,  c.  87);  it  having  acquir- 
ed whatever  interest  therein  was  conveyed 
to  the  purchaser  at  the  assignee's  sale  by 
the  assignee's  deed. 

1.  Assuming  the  validity  of  the  insolven- 
cy proceedings  to  and  Including  tbe  assign- 
ee's deed,  which  deed  purported  to  convey  "all 
right,  title  and  Interest  of  whatsoever  kind 
and  nature,  either  in  law  or  in  equity  of  the 
said  Frank  H.  Newlove,  insolvent  debtor, 
and  of  tbe  said  W.  A.  Haslam  assignee  as 
aforesaid.  In  and  to"  the  said  Newlove 
ranch.  It  was  earnestly  contended  on  tbe 
oral  argument  that  tbe  deed  was  Ineffectual 
for  any  purpose  for  the  reason  that,  under 
tbe  terms  of  the  will,  plaintiff  had  no  as- 
signable interest  in  -  said  land  at  the  time 
of  the  assignee's  sale;  in  other  words,  that 
be  bad  only  such  an  expectancy  as  tbe  law 
denominates  "a  mere  possibility,  not  coupled 
with  an  Interest,"  which,  as  declared  by 
section  104&  of  the  Civil  Code,  cannot  be 
transfwred.  It  Is  somewhat  difficult  to  rec- 
MWU*  the  poBltioii  <tf  plaintiff  In  making 


maintaining  tills  action.  Be  has  acquired  no 
additional  interest  in  the  Newlove  rantai 
since  the  Insolvency  proceedings  and  tbe 
assignee's  deed.  Whatever  interest  therein 
he  has  now  he  must  have  had  then.  He 
says  in  his  complaint  herein  that  he  is  tbe 
owner  In  fee  simple  of  an  undivided  one- 
twelfth  thereof;  but;  if  bis  contention  that 
we  are  discussing  be  well  based,  he  has  no 
vested  Interest  whatever  in  tbe  property,  but 
simply  "a  mere  possibility,  not  coupled  with 
an  interest,"  as,  for  instance,  the  ezpectency 
of  an  heUr  apiurent  during  tbe  life  of  tbe 
ancestor. 

However  this  may  be^  the  claim  is  not 
well  founded.  In  oar  o^nlon  thore  can  be 
no  serious  question  as  to  tbe  proper  construc- 
tion of  tbe  will  of  John  Newlove  in  this  re- 
gard. The  devise  to  bis  six  sons  was  absolute 
in  terms,  direct,  and  net  by  way  of  trust 
There  Is  nothing  In  the  will  purporting  to 
limit  ttie  effect  of  this  except  such  provi- 
sions as  may  be  held  to  withhold  actual  pos- 
session and  enjoyment  of  the  property  un- 
til "division"  or  "distribution,"  the  provi- 
sion In  regard  to  forfeiture  by  any  son  of 
"his  share,"  sbould  he  contract  habits  of 
vice.  etc.,.  before  tbe  "division"  of  tbe  prop- 
erty, and  tbe  provision  for  a  division  amonK 
the  remaining  heirs  of  the  share  of  any  dev- 
isee dying  without  Issue  before  the  "divi- 
sion" of  tbe  estete.  Of  course.  It  Is  not 
claimed  that  a  mere  postpooement  of  tbe 
time  of  enjoyment  or  possession  of  the  prop- 
erty devised  would  prevent  the  vesting  of 
the  property  devised  in  a  devisee  at  the 
testator's  death,  and  there  Is  nothing  in  the 
language  used  that  indicates  any  intent  on 
the  part  of  the  testetor  that  the  estate  given 
should  not  vest  at  his  death.  The  provi- 
sion as  to  forfeiture  simply  establishes  a 
condition,  subsequent  upon  the  happening  of 
which  the  estete  given  shall  be  divested. 
The  language  Is  not  "If  any  of  my  sons 
abstein  from  contracting  certein  hablte  for 
a  prescribed  time,  "then  I  give,"  etc.,  or 
language  of  similar  import,  upon  which  ao 
argument  might  reasonably  be  made  tbat 
the  testetor  intended  tbe  estate  given  to 
vest  only  upon  compliance  by  the  devisee 
with  the  terms  prescribed.  He  first  gave  the 
property  absolutely  to  bis  sons,  and  then, 
in  a  succeeding  paragraph,  Inserted  the  for- 
feiture provision:  "Should  any  of  my  sons 
•  *  ♦  contract  hablte  •  •  •  he  there- 
by forfeite  his  share."  etc  This  clearly  Im- 
plies the  loss  of  something  already  acquired 
by  the  person  who  suffere  the  penalty.  As 
defined  by  the  Stendard  Dictionary,  the 
term  "forfeit"  In  law  means  "to  lose  and 
surrender  to  an  Individual  or  the  stete  (some- 
thing that  belongs  to  one)  for  misconduct, 
or  breach  of  duty, — lose  title  to  as  a  pen- 
alty." What  Is  It  that  he  Is  to  forfeit  If 
he  does  the  forbidden  thing?  The  testetor 
expressly  says  tbat  it  Is  "his  share  of  ttie 
estete;"  Xhoe  can  luudly  be.  a  oleanr  «• 
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ample  of  tbe  ''condition  sabeeqnent"  defined 
bf  aection  134d,  Civ.  Code,  where  It  U  de- 
clared: "A  condition  aubseqaent  la  wbere 
an  estate  or  Interest  is  so  given  as  to  veat 
Immediately,  subject  only  to  be  divested  by 
some  subsequent  act  or  event"  Tbe  provi- 
sion for  a  division  among  otbers  of  tbe  sbare 
of  one  dying  before  tbe  division  of  the  es- 
tate, commencing*  **and  should  any  one 
•  *  *  of  my  sons  dl^"  eta,  is  an  example 
of  the  creation  of  the  most  common  kind  of 
execvtory  devise,  one  to  take  effect  upon 
the  happening  of  wmB  ctmtlngent  event,  "in 
substitution  for  and  In  derogation  a 
fee  previously  devised,  and  which  has  no 
effect  upon  the  precedent  estate  in  fee  nn- 
tQ  the  contingency  happens  upon  which  tbe 
executory  devise  Tests  and  "terminates  pre- 
maturdy  the  Intoest  which  preceded  it." 
See  2  Underbill,  Law  of  Wills,  p.  1829.  Con- 
strued In  the  light  of  tbe  well-established 
presumption  in  taror  of  the  resting  of  es- 
tates, it  is  Twy  clear  to  us  that  plalntlfl:, 
by  reason  of  tbe  devise  In  the  will,  was 
Tested  at  his  father's  deatb  witb  the  fee  of 
an  undivided  one-twelfth  of  all  his  real 
estate,  subject  to  divestiture  or  termlnati<Hi 
upon  ttie  happraing  of  some  subsequent  act 
m  event  We  ue  saUsfled  that  It  most  be. 
held,  In  view  of  the  deed  made  by  Kaiser 
to  tbe  executors  of  the  will  of  John  New- 
lore  subsequent  to  his  death  In  execution 
of  tbe  agreemoit  of  sale,  ttiat  tbe  NewloTe 
ranch  must  be  treated  as  part  of  the  prop- 
erty of  deceased  at  the  time  of  his  death.  In 
Tiew  of  what  we  Aare  said,  it  Is  dear  that 
whatevw  may  be  said  as  to  such  Interest 
as  plaintiff  may  have  in  the  shares  of  the 
other  devisees  by  reason  of  the  provisions 
for  fonelture  and  death  before  division,  bis 
Interest  in  the  one-twelfth  share  directly  de- 
vised to  bim,  tbe  onily  propw^  in  issue  here, 
was  a  vested  Interest  which  conld^be  trans- 
ferred by  him. 

2.  It  is  claimed,  assumlug  the  insolvency 
proceedings  to  have  been  otherwise  regular, 
that^  In  view  of  certain  language  of  the  in- 
solvency act,  tbe  assignee  had  no  power  to 
sell  any  property  ot  the  insolvent  that  bod 
not  come  Into  his  actual  physical  possession, 
tliat  tbe  record  sbows  ^at  tbe  assignee  bad 
no  such  possession  of  plalntUTs  undivided 
interest,  and  that'  tbe  attempted  sale  was 
therefore  void.  This  claim  is  based  on  tbe 
language  of  snbdlviaion  4  of  section  21  of 
the  Insolvency  act,  the  section  defining  the 
general  powers  of  the  assignee,  where  it  Is 
provided  that  he  shall  have  power  "from 
time  to  time  to  sell  at  public  auction  'all  tbe 
estate,  real  and  personal,  vested  In  htm  as 
such  assignee,  which  shall  come  to  his  pos- 
sessliai  and  as  ordered  by  the  court"  It 
cannot  be  doubted  that  plalntiirs  interest 
in  the  Mewlove  ranch  was.  In  the  contempla- 
tion ot  tbe  insolTUcy  act,  a  part  of  his  es- 
tate and  liable  for  his  debts,  and  that  the 
same,  with  all  other  property  of  every  kind 
and  nature,  was  vested  In  ttie  assignee  by 
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the  aasignment  made  to  lilm  by  the  duk  of 
the  court  Section  17,  Insolvency  Act  Tbe 
character  of  property  owned  by  an  1bso1v<> 
ent  Is  such  in  many  Instances  that  It  is  Im- 
possible for  an  assignee  to  personally  have 
actual  physical  possession  thereof,  as  Is  well 
Illustrated  In  the  case  of  this  particular 
property,  an  undivided  interest  In  certain 
real  property  of  deceased,  the  administration 
of  whose  estate  is  pending  In  the  probate 
court  and  whose  property  Is  in  the  actual 
possession  of  the  executors  of  the  will 
deceased  for  purposes  of  administration. 
Another  lllnstratlon  would  be  tte  situation 
existing  where  the  Insolvoit  owned  valuable 
real  property  subject  only  to  a  life  estate  in 
another.  Plaintiff's  construction  ot  subdi- 
vision 4  of  section  21  would  render  it  Im- 
possible to  subject  such  property  to  the  sat> 
Isfftctlon  of  tbe  Insolvent's  debts,  even  tbou|^ 
it  be  the  only  property  owned  by  him.  That 
the  Le^slature  Intended  any  such  Inequi- 
table result  Is  not  to  be  amcluded,  imless 
the  terms  of  the  statute  necessarily  require 
it  We  are  satisfied  that  tbe  statute  should 
not  be  construed  as  a  limitation  upon  the 
power  to  sell,  under  order  of  the  court  any 
property  of  ttie  insolv«it  simply  becansck 
in  view  of  ttie  nature  of  the  estete  of  tbe 
insolvent  therein,  tt  cannot  be  token  inte 
actual  pbysidd  possession  either  (tf  the  In- 
solvent or  his  assignee.  natntMTs  etnttes- 
tlon  In  this  regard  is  based  upon  the  refusal 
of  the  trial  court  to  allow  a  question  which, 
as  we  read  It  went  simply  to  the  actual 
physical  possession  by  the  assignee  of  tbe 
Newlove  ranch.  Than  was  no  claim  that 
the  ranch  was  in  the  possession  ot  any  one 
claiming  advorsely  to  the  estete  of  John 
Newlove  or  his  devisees,  or  that  plaintiff 
was  uititled  to  possesidon  thereof  or  any 
portion  thereof  as  against  Uie  ezeeutora. 
We  are  of  tbe  opinion  that  the  obJecUtm  to 
the  question  was  properly  snstelned.  Tbe 
other  polnte  made  by  plaintiff  all  relate  to 
the  vaUdity  of  tbe  Insolvency  proceedings. 
This  being  a  collateral  atteck  on  such  pro- 
ceedings, it  Is  manlf^  that  only  sncb  mat- 
ters may  be  considered  as  go  to  the  Juris- 
diction of  the  court  In  Insolvency. 

8.  It  is  claimed  that  the*  court  never  ob- 
tained Jurisdiction  In  those  itroceedlnga  for 
the  reason  that  the  voluntary  petition  in  in- 
solTcncy  filed  by  plaintiff  did  not  show  thst 
he  owed  debte  exceeding  In  amomt  $300: 
the  Btetute  (section  2)  limiting  the  operation 
of  that  act  in  cases  ot  vohmtery  Insolvency 
to  persons  owing  more  than  that  sum.  The 
basis  of  this  claim  is  tbe  omission  to  place 
a  dollar  mark  as  a  prefix  to  the  flgnrea  used 
in  the  schedule  of  debte  to  designate  the 
amount  of  debt  or  "som  due"  each  creditor 
named  therein.  Tbe  contenti(»i  of  jdatntiff 
appears  unworthy  of  so'loos  fflscossion, 
when  considered  in  the  light  of  the  peUtica 
and  annexed  achedules.  The  petition  states 
that  Schedule  B  thereto  annoced  oontelns 
the  names,  etc,  of  his  creditors  "and  the 
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flam  dm  to  each  creditor,"  etc.  Schedule  B 
gfres  the  namefl  of  the  creditors  In  a  column 
headed  "Names  of  Cxedltors,"  and  opposite 
each  name  la  another  column  Is  given  the 
residence  of  the  creditor,  and  then  In  an- 
other column,  headed  "Sum  Due,"  Is  placed 
the  snm,  as  follows:'  *'70.0a"  '*441J»4,"  "830.- 
and  80  on.  agffr^tlag  *'25S1.08."  Oth- 
er columns  showing  nature  of  Indebtedness, 
cause  th»eof,  eta.  follow.  In  the  ctmnec- 
tfam  tn  which  they  are  used,  tiiese  terms 
necessarily  denote  sums  of  mon«y.  The  dol- 
lar Is  the  legal  unit  of  money  In  the  United 
States,  and,  whenever  figures  are  used  to 
denote  a  snm  of  money,  "such  figures  must, 
of  course,  be  understood  to  represent  'dol- 
lars,' nnless  a  different  Intention  Is  clearly 
expressed."  See  Hunt  r.  Smith,  9  Kan.  137. 
As  written  here,  no  person  of  ordinary  un- 
derstanding could  doubt  that  these  amounts 
meant  70.00-100  dollars,  441Jt4-100  dollars, 
ete.  In  additton  to  this.  Schedule  O,  contain- 
ing a  description  of  the  property  of  the  In- 
solvent and  Its  value,  shows  very  clearly 
what  was  meant  by  such  entries  as  *'70.00,'* 
etc.;  the  dollar  mark  being  used 
in  the  column  designated  "Value"  and  as  a 
prefix  to  the  first  item  therein,  '*100.00,"  and 
also  being  used  as  a  prefix  to  the  Items  show- 
ing total  valoatton  of  personal  property. 
Plalntltr  rdles  on  certain  dedslons  In  which 
it  was  held  that  mere  numerical  fl^rnres  In  a 
tax  assessment  roS  do  not  express  the  value 
of  the  property  as  assessed;  but  as  said  of 
these  In  Dyke  t.  Bank  et  Orange,  90  OaL  401, 
27  Fac.  SOS:  "While  admitting  that  the 
strict  rule  applied  to  the  assessment  cases 
may  be  too  firmly  established  to  be  overrul' 
ed  or  disregarded  the  courts  in  that  class 
of  cases,  *  •  •  there  Is  no  necessi^  for 
extending  It  to  the  class  to  which  tills  case 
belongs."  The  distinction  between  volun- 
tary proceedings  in  insolvency  and  proceed- 
ings to  tovitum  for  taxes  Is  too  obvious  to 
require  comment 

4.  It  is  further  claimed  that  the  court 
failed  to  acquire  jurisdiction  of  tlie  proceed- 
ings by  reason  of  the  failure  of  plaintiff  to 
todnde^  to  the  tovoitory  annend  to  his  pe- 
tition, any  mentton  of  an  interest  to  the 
Newlove  ranch.  The  statoto  required  (sec- 
tion 4)  that  said  toventory  must  contoto  an 
accurate  descrlptlim  of  all  the  estate,  boto 
real  and  personal,  of  the  petitioner.  As  ap- 
pears from  the  amended  schedule  subse- 
quently filed  by  the  insolvent,  tocludtaig^  this 
property,  the  omission  was  due  to  the  fact 
that  be  had  been  advised  by  Mb  attorney 
that  It  should  not  be  todnded.  Tbe  original 
petition  and  sdiedules  did  purport  to  con- 
tain a  full,  true,  and  perfect  discovery  of 
all  his  real  and  personal  estatot  and,  on  their 
face,  compiled  to  all  respects  with  the  stat- 
ute. This  was  all  that  was  essential  to  give 
the  court  Jurisdiction  to  proceed.  The  re- 
qniremento  as  to  Jurisdiction  are  stated  to 
Frledlander  v.  Loucks,  84  Oal  24,  to  be: 
"First;  a  peUtton  setting  forth  substantially 


snch  a  state  of  facts  as  will  bring  the  case 
withto  the  provisions  of  the  statute  and 
show  that  the  petitioner  Is  entitled  to  the 
relter  thereto  provided  for;  and,  second,  due 
pnbllcati<m  of  notice  to  creditors."  See,  al- 
so, Bennett  v.  His  Creditors,  22  Cal.  42,  Un- 
der elementary  rules,  the  Jurisdiction  de* 
penda  upon  tbe  suffidracy  of  the  averments, 
and  not  upon  toe  truth  of  those  averments. 
La  Potot  V.  Boulware,  104  OaL  264,  87  Pac. 
027,  cited  by  plalntlfl,  is  not  at  ^  to  potot 
There  toe  petition  filed  by  creditors'  failed 
to  state  facta  which  would  snstato  an  adju- 
dication that  the  debtor  was  an  Insolvent 
It  was  held,  to  Bued  r.  Cooper.  100  Cal.  6^, 
84  Pac.  98,  toat  property  not  todnded  In  the 
Insolvent's  schedule  or  known  to  toe  as- 
signee until  after  his  discharge  passed  to 
toe  assignee  by  vlttae  of  his  asslgnmrat 
See,  also,  Poehlmann  v.  Kennedy,  ^  Oal. 
201.  Of  course,  tols  could  not  be,  if  tbe 
mere  tollure  to  Indude  the  propwly  to  toe 
tovmtory  could  attoct  the  Jurisdiction.  As 
said  to  Frledlander  t.  Ijoudn,  supra:  *The 
questions  made  here  relate  to  movementa 
witoto  the  Jnrisdictlon,  rather  than  to  the 
Jurisdiction  Itself." 

5.  It  Is  claimed  toat  toe  order  adjudicat- 
ing plaintiff  an  insolvent  and  appointing  a 
time  and  place  for  toe  meettog  of  creditors 
was  not  published  for  toe  fan  time  required 
by  law,  or  mailed  to  the  creditors  as  re- 
quired by  law;  toe  statote  providing  (sec- 
tion 7)  that  a  copy  of  said  order  shall  im- 
medlatdy  be  published  by  toe  d«'k  of  -toe 
court  to  the  newspaper  designated  therein 
as  often  as  the  newspaper  is  printed  before 
toe  meeting  of  creditors,  and  be  served  by 
tbe  deaic  forthwlto  by  mail  upim  all  cred^ 
iters,  ^e  day  named  shall  not  be  less  than 
80  days  after  toe  making  of  said  ordor.  Sec- 
tion 0.  The  petition  was  filed  February  4, 
1806,  and  toe  adjndlcatl<m  of  insolvency 
made  on  the  same  day;  toe  order  specif ylng 
March  16,  1805,  at  10  a.  m.,  as  toe  time  for 
toe  meeting  of  credltws  and  designating  the 
Santa  Marta  Tlmes«  a  weekly  newspaper,  as 
toe  paper  to  which  the  same  diould  be  |>ub- 
lished.  The  affidavit  of  publication  stated 
toat  toe  order  was  published  to  said  news- 
paper "for  86  days  soceesslvely  next  before 
March  Id,  ISOS,  and  as  often  during  said 
period  of  86  days  as  toe  said  paper  was  pub- 
lished, to  wit  on  every  Saturday."  The 
point  to  regard  to  toe  publication  is  toat  *■ 
toere  were  40  days  between  February  4to 
and  March  18th,  it  was  not  made  to  appear 
that  toe  order  was  published  to  every  Issue 
of  toe  paper  between  toe  making  ol  toe 
order  and  toe  time  fi»d  toereby  tor  toe 
meeting  of  creditors;  but  it  was  so  made  to 
appear.  The  afildavlt  fairly  showed  toat  toe 
paper  was  published  only  on  Saturday  of 
each  week,  and  an  examination  of  the  cal- 
mdar  for  toe  year  1895  shows  toat  Febro- 
ary  4to  of  tlmt  year,  toe  day  <m  whldi  tiie 
adjudication  was  made,  was  a  Monday.  Ttta 
86  days  described  to  the  aflldavit  of  publlca- 
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tlon  thus  Included  every  pabllcatton  day  of 
the  Santa  Maria  Times  between  the  adjudi- 
cation and  tbe  time  fixed  thereby  for  the 
meeting  of  creditors.  The  publication  was 
therefore  in  full  accord  with  the  statute. 
The  affidavit  of  the  clerk  as  to  the  service 
by  mall  of  the  notice  on  creditors  shows 
that  he  did  not  mall  the  notice  until  Feb- 
ruary 8th,  the  fourth  day  after  the  making 
of  the  order,  but  prior  to  the  first  publication 
of  the  notice  In  the  newspaper,  and  over 
30  days  before  the  time  fixed  for  the  cred- 
itors' meeting.  Under  the  drcumstances, 
this  was  a  sufficient  compliance  with  the 
statute.  The  term  "forthwith,"  like  the 
term  "Immediately,"  "Is  not  In  law  to  be 
necessarily  construed  as  a  time  Immediately 
succeeding  without  an  Interval."  See  An- 
derson V.  G<^,  72  Cal.  73,  13  Pac.  78.  1  Am. 
St  Rep.  34.  "In  every  case  the  meaning 
depends  upon  the  circumstances  of  the  case 
and  the  act  to  be  performed."  Lewis  v.  Cur- 
ry, 103  Pac.  496.  We  think  that  under  the 
wording  of  this  statute  a  mailing  that  Is  as 
early  as  the  first  possible  publication  In  the 
newspaper  designated  by  the  court  should 
be  held  to  measure  up  to  the  requirement  In 
this  regard. 

6.  As  we  have  before  said,  the  effect  of 
the  conveyance  of  the  Newlove  ranch  by 
Kaiser  to  the  executors  of  the  will  of  John 
Newlove  was  to  vest  a  legal  title  to  the  prop- 
erty In  the  same  manner  as  if  the  deed  had 
been  executed  prior  to  the  death  of  John 
Newlove.  The  property  was  thenceforth,  If 
not  before,  a  part  of  his  esute,  and  plaintiff 
had  a  legal  title  to  an  undivided  one-tweUth, 
subject  to  the  possession  of  tbe  executors 
for  purposes  of  administration. 

There  te  no  other  matter  meriting  discus- 
sion. 

The  order  denying  a  new  trial  Is  affirmed. 
We  concur:  SHAW,  J.;  8LOS8.  J. 


OH  Cal.  ai) 

PIGSON  V..W.  P.  FITLLBB  &  CO. 
(S.  F.  4,731.) 
(Supreme  Court  of  California.    Dea  8.  1D0&. 
Rehearing  Denied  Jan.  6, 1910.) 

L  Masteb  and  Sebvaht  (I  258*>— Injuries 
TO  Servant  —  Failube  to  Wabk  — Com- 
plaint—Sutticienct. 

Under  the  rule  that  It  is  sufficient  to  al- 
le^  negligence  in  general  terms,  specifyiD?,  how- 
ever, the  particular  act  alleged  to  have  been 
neghgently  done,  a  complaint  in  a  servant's  ac- 
tion for  injuries  alleging  that  defendant  negli- 
gently failed  to  warn  plaintiff  of  the  dangers  of 
the  woik  sufficiently  averred  that  defendant 
knew,  or  should  have  known,  that  pl&IntiS  need- 
ed warning. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  816-836;  Dec  Dig.  S 

m«] 

2.  Tbial  (i  KSS^)— SuBUissioif  or  Speciai,  In- 

TEBBOQATOBIES. 

Under  Code  Civ.  Proc.  |  625,  before  It  was 
amended,  making  it  compulsory  on  the  courtj  on 
the  written  request  of  a  party,  to  direct  the  jury 


'  to  find  in  writing  on  any  or  all  of  the  issues,  the 
court  was  justified  in  refnaing  to  submit  tlie 
issues  where  the  question  was  not  so  framed  as 
to  admit  of  a  plain  and  direct  answer,  or  where 
an  answer  favorable  to  the  party  preferring  the 
request  would  be  inconsistent  with  a  general  ver- 
dict for  his  adversary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  840-845;  Dec.  Dig.  S  352.*] 

3.  AfFEAI,  and  EhtBOB  (S  1070*)— Habicuesb 

Error. 

Though  a  spedai  bsue  has  been  given  to 
the  jury,  a  failure  to  answer  it  is  not  prejudicial 
if  the  answer  would  be  inconsistent  with  the 

general  verdict. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4233 ;  Dec  Dig.  |  1070.*] 

4.  Hasteb  and  Sbbtaht  a%  217,  219*)— As- 
BuuPTioN  OF  Rise. 

A  servant  does  not  assume  the  risk  nnless 
he  thoroughly  comprehends  the  danger,  and  vol- 
untarily undertakes  such  danger  and  risk,  and 
he  does  not  assume  the  risk  of  hidden  dangers 
which  are  to  the  master's  knowledge  not  apr 
parent  to  him. 

[EM.  Note.— For  other  cases,  see  Master  and 
|€rvant^  Cent  Dig.  H  574-624;  Dec  Dig.  {| 

6.  Mabtbb  and  Sebvant  (|  288*)  —  Assuhf- 

TioN  OF  Rise. 

A  servant  in  a  white  lead  manufactory 
could  not  be  held  as  a  matter  of  law  to  have 
known  that  the  inhalation  of  the  fumes  and  dust 
had  a  tendency  to  produce  lead  poisoning,  with 
loss  of  teeth,  paralysis,  and  derangement  of  the 
digestive  organs,  so  as  to  be  charged  with  u- 
Bumption  of  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  1068-1088;  Dec  Dig.  i 
288.*] 

6.  Pleading  (8  375*)— Ibbues— Mattebs  to  be 

PBOVBD— UNNBCEBSABT  At-UOATIONS. 

Tliat  plaintiff  in  a  personal  injary  action 
alleged  more  than  necessary  did  not  oUigata 
him  to  prove  anything  beyond  the  facts  essential 
to  constitute  his  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  1224;  Dec  Dig.  I  875.*] 

7.  Tbial  (S  850*)— QuEsnoNa  to  be  Submit- 
ted. 

That  an  immaterial  issue  Is  raised  by  the 
pleadings  does  not  require  the  jury  to  speciallj 

find  on  it 

[E^.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  828:  Dec  Dig.  |  350.*] 

8.  Masteb  AND  Sebvant  ({  ISO*)— DairoEBODa 

EUPLOnCENT— FAtLOBB  TO  WaBN  SEBTAHT. 
Where  the  business  is  a  dangerous  one,  the 
master,  who  with  actual  or  ccoistructive  notice 
of  the  servant's  ignorance  of  the  danger  fails 
to  properly  warn  nim,  cannot  escape  responsi- 
bility because  of  having  used  the  utmost  can 
to  reduce  the  danger  as  much  as  possible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  297-307;  Dec  Dig.  { 
150.*] 

9.  Tbial  (S  343*)— Genebal  Vebdict-^copb. 

A  general  verdict  imports  a  finding  in  favor 
of  the  prevailing  party  on  every  material  issue 
not  specially  submitted  or  requested  to  be  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  809-812 ;  Dec  Dig.  8  343.*) 

10.  Tbial  (S  360*)— Submission  op  Issues. 
The  refusal  to  submit  a  question  not  ad- 
dressed to  any  material  issue  in  the  ease  is 

proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8?  828-«33;  Dec.  Dig.  t  350.*] 
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A  master  may  not  delegate  to  mDonanateB 
the  dut;  of  wamiof  a  wrrant  of  the  danfen  d 
ibe  employmeoL 

[Ed.  Note.— For  other  cases,  eee  Master  and 
Serrant,  Cent  Dls.  I  298;  Dec.  Dig.  S  ISl.*] 

12.  Mabtkb  ard  Sbbvant  {H  101,  102*)— Iit- 

JVKIES  TO  SBBVAHT— iNSTBDCnONS. 

In  a  setrant'B  action  for  injoiies  throogh 
lead  poisoning  while  working  in  defendant's  fac- 
tory, an  iuBtmction  tliat  the  exercise  by  defend- 
ant ct  doe  care  in  ventilating  the  rooms  would 
not  relieve  it  from  liability  for  negligence  in 
falling  to  provide  plaintiff  with  proper  appli- 
ances to  protect  his  mouth  and  nose  was  proper. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Osnt  Dig.  H  178-182;  Dee.  Dig.  H 

13.  MAffm  Ain>  SnvAnr  (|  285*)— WAXimTQ 

AND  INBIBTTOTIHO  SEBTAKT— DUTT  OW  UAB- 

TBB— Question  fob  Juar. 

Whether  a  master  owed  a  servant  the  duty 
of  Instructing  as  to'  the  tisk  of  possible  injury 
from  working  In  a  white  lead  factory  Md,  un- 
der the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  ||  lOMr-1060;  D«!.  Dig. 
f  280.*] 

14.  Maotkb  aud  Skbtaht  (|  276*)— Injitbies 
TO  Sebvant— SurnoiBNOT  or  Evidbwcb. 

la  a  servant's  action  for  Injuries  throogh 
lead  poisoning  while  working  in  defendant's  fac- 
tory, evidence  held  sufficient  to  sostain  a  ver* 
diet  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  t  276.*] 

15.  Afpxal  and  Bbbob  (|  10T8*)~Waiveb  or 
Brbob— Failube  to  Ubob-Objbction. 

Alleged  errors  In  admitting  and  excluding 
evidence  which  are  not  argoed  oy  counsel,  who 
merely  call  attentko  to  ez<»ptions  reserved  at 
certain  folios  of  the  transcript,  will  not  be  con- 
ddered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brron  Cent  Dig.  U  4256-4281;  Dec.  Dig.  | 


In  Bank.  Appeal  Crom  Superior  Court. 
San  Mateo  County;  Ge&  EL  Bu^  Judge. 

Action  by  Albert  Pigeon  against  W.  P. 
S'uller  &  Go.  (a  corporation).  From  a  judg- 
ment for  plaintiff  and  Crom  an  order  deny- 
ing a  motion  for  a  new  trial,  defoidant  ap- 
peals. Affirmed. 

Franklin  P.  Bull  and  A.  Wlttenmyer, 
for  appellant  Stanley  Moore  (Edw.  A.  Fo- 
ley, of  connsel),  <or  respondent 


8LOS8,  J.  Action  to  recover  damages 
ifor  personal  Injuries.  The  plaintiff  bad 
Judgment  for  $S,000,  and  defendant  appeals 
from  the  judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial-. 

The  amended  complaint  alleges  that  on 
July  S,  1803,  and  for  some  eight  montliB 
previous  thereto,  plaintiff  was  in  the  em- 
ploy of  defendant  and  engaged  in  the  melt- 
ing of  pig  lead  Into  buckles  and  assisting 
as  a  laborer  In  the  manufacture  of  white 
lead  at  defendant's  factory  near  the  town 
of  Baden,  In  San  Mateo  county.  In  conse- 
quence of  such  work,  the  plaintiff  on  said 
StJx  day  of  July  became  lead  poisoned,  and 


seriously  Injured  Internally.  Said  employ- 
ment was,  as  is  averred,  "an  extremely  dan- 
gerous one,  as  was  well  known  to  the  d« 
fendant,  and  liable  to  cause  lead  poisoning 
and  paralysis,  but  at  all  the  times  herein 
mentioned  plaintiff  was  entirely  In  Igno- 
rance of  sucb  danger,  and  would  not  have 
assumed  or  engaged  tn  sucb  employment  If 
be  had  been  warned  of  such  danger."  The 
"defendant  negligently  failed  at  the  time  It 
employed  this  plaintiff  to  warn  blm  or  in- 
form talm  In  any  way  of  the  danger  of  said 
employment  and  defendant  at  all  times 
heretn  mentioned  negligently  omitted  to 
warn  plaintiff  of  said  danger  and  carelessly 
allowed  him  to  remain  in  Ignorance  of  the 
same."  There  are  further  allegations  to  the 
effect  tiiat  the  defendant  did  not  attempt  to 
make  the  rooms  In  which  plaintiff  was  work- 
ing safe;  that  It  negligently  failed  to  equip 
them  with  any  means  of  ventilation;  and 
that  It  negligently  failed  to  provide  plain- 
tiff with  any  muzzle  or  device  to  prevent 
the  dnst  from' said  white  lead,  or  the  fumes 
and  smoke  arising  from  the  meldng  of  said 
buckles,  from  entering  plalntlCTs  nostrllt; 
and  mouth,  as  It  was  defendant's  duty  to  do. 
It  Is  alleged  that  the  Injuries  sustained  by 
plaintiff  were  permanent  In  their  character. 
No  demurrer  was  Interposed  to  this  plead- 
ing. The  defendant  filed  an  answer  deny- 
ing many  of  the  material  averments,  and 
upon  the  Issues  so  raised  the  case  went  to 
trlaL  It  Is  now  claimed  that  the  amended 
complaint  falls  to  state  a  eanse  of  action, 
in  that  It  does  not  all^  tbat  the  defendain 
had  knowledge  tiiat  plaintiff  was  not  cogni- 
zant of  the  danger  Incident  to  his  work.  We 
may  assume,  as  is  contended  by  appellant 
that  In  80  far  as  plaintiff's  case  rested  up- 
on the  failure  to  warn,  it  was  necessary  for 
him  to  allege  and  show  that  the  defendant 
knew,  or  should  In  the  exercise  of  reason- 
able care  have  known,  that  plaintiff  was 
not  fully  Informed  of  the  dangerous  <Aar- 
acter  of  the  employment  But  granting 
this,  tiie  amended  complaint  under  the  rules 
of  pleading  frequently  announced  by  this 
court  sufficiently  stated  the  necessary  fact 
It  alleged  the  defendant's  knowledge  of  the 
dangerous  character  of  the  employment  the 
plalntifTs  Ignorance  of  such  danger,  and  the 
fact  that  the  defendant  negligently  failed 
at  the  time  it  employed  plaintiff  or  there- 
after to  warn  or  Inform  him  of  the  danger 
of  such  employment  It  la  the  settled  rule 
in  this  state  that  It  la  sufficient  to  allege 
negligence  In  general  terms,  specifying,  how- 
ever, the  particular  act  alleged  to  have  been 
negligently  done.  Stephenson  v.  S.  P.  Co., 
102  Cal.  143,  84  Pae.  618,  36  Pac.  407;  Hons 
V.  Meyer,  100  Gal.  692,  86  Pac.  SOft  In  ot 
er  jurlsdlctlonB  In  which  the  same  rule 
piles,  it  has  been  held  tbat  an  allega 
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that  a  defendant  did  a  certain  thine  nesUr 
gently  earrtee  with  It  the  avermMit  that  he 
had,  f»  was  at  fanlt  In  not  harlns,  the 
knowledge  which  was  neeeesary  to  make  his 
act  a  negligent  one.  Ohlcago  R.  R.  Co.  t. 
KeUogg,  55  Neb.  748,  76  N.  W.  462;  Orane 
T.  Railway  Co.,  87  Mo.  688;  Louisville,  etc.. 
Railroad  Co.  t.  Uts,  188  Ind.  285,  82  N.  B. 
881;  O'Connor  r.  I.  a  Ry.  Co,  83  Iowa,  106. 
48  V,  W.  1002.  The  allegation  that  defend- 
ant n^ligoitly  failed  to  warn  plalntltt  was 
therefore  an  averment  that  defendant  knew, 
or  shonld  have  known,  that  plalntlfl  itood 
In  need  of  warning; 

A  point  most  strongly  urged  by  appellant 
Is  that  a  reversal  mast  be  ordered  by  rea- 
son of  the  action  of  the  court  and  the  Jury 
with  r^rd  to  certain  special  tones.  Nine 
of  such  Issues  were,  at  appellant's  reqnest, 
submitted  to  the  Jury.  A  tenth  the  court  de- 
clined to  submit  Of  the  nine  six  were  an- 
swered. No  answer  was  returned  to  the 
other  three.  The  three  not  answered  were 
the  following:  "(6)  Was  plalntUf  entirely  In 
ignorance  of  such  danger  (L  6.,  the  danger 
Incident  to  tiie  employ mmt)?*^  **{S)  Did  de- 
fendant. W.  P.  Fuller  &  Co.,  make  the  rooms 
In  which  plalntUI  was  working  safe  and 
equip  them  with  means  of  ventilation,  and 
did  they  adopt  and  use  the  best  methods 
and  appliances  known  for  tbe  protection  of 
their  employesr'  <X9)  Did  the  defendant, 
W.  P.  FnUer  &  Go^  In  tAe  construction  of 
Its  white  lead  department  where  Albert  Plg^ 
eon,  the  plaintiff,  wOTked,  ezerdae  such  care 
as  men  of  ordinary  Intelligence  radlnarlly 
exercise  under  >Uke  idrcnmatances  and  con- 
ditions, taldnff  Into  consideration  Uie  diar- 
acter  of  the  work?"  The  trial  court,  in  act- 
ing upon  appellanf ■  reauest  for  the  submis* 
slon  of  special  Issues,  made  certain  remarks 
which.  It  Is  claimed,  the  jury  mlg^t  well 
have  Interpreted  as  a  direction  that  answers 
to  the  questions  were  not  required.  We 
may,  fftr  the  purposes  of  this  case,  treat  this 
action  of  the  court  as  a  refusal  to  submit 
such  Issues  as  were  not  In  Atct  snswered. 
At  the  time  this  case  was  tried  (In  October. 
1805),  section  625  of  the  Code  of  Civil  Pro- 
cedure had  recently  been  amended  so  as  to 
take  from  the  trial  court  the  discretion 
which  had  been  theretofore  (Bt  19U5,  p.  56, 
c.  ffii),  and  has  now.  by  an  amendment  of 
1909  (St  1909.  p.  19S,  c.  121),  again  been 
vested  In  It  with  respect  to  directing  spe- 
cial findings.  The  provision  then  In  force 
made  It  compulsory  upon  tbe  court  upon 
written  request  of  ft  party,  to  direct  the  Jury 
to  find  In  writing  upon  all  or  any  of  the  Is- 
sues. But  even  under  ttils  state  of  the  law 
the  court  although  deprived  of  discretion  In 
the  matter  of  whether  or  not  to  submit  spe- 
cial Interrogatories  to  the  Jury  at  all,  was 
still  to  determine  whether  or  not  a  question 
propounded  was  proper  for  submission.  The 
test  of  its  propriety  wss  stated  by  this  court 
In  Plyler  v.  Padflc  Portland  Cement  Co., 
tS2  CaL  125,  92  Fac.  56,  to  depend  "upon 


two  eondttionsi  (1)  Is  tte  ques(l<m  so  fram- 
ed as  to  admit  of  a  plain  and  direct  answer; 
and  09  would  an  answer  favorable  to  the. 
party  preferring  the  request  be  tnconslstent 
with  a  general  verdict  for  bis  adversary?" 
If  either  of  these  queries  can  be  answered 
In  the  negative,  the  court  Is  Juatlfled  In  re- 
fusing to  submit  the  Issue.  And,  even  if  a 
special  Issue  has  been  given  to  the  Jury,  a 
failure  to  answer  It  will  not  be  deemed  prej- 
udicial, If  the  ansmr  does  not  comi^  with 
the  second'  of  the  tests  above  mentioned. 
Clementaon  <m  Spedal  Verdlcta,  109;  20 
EiKj.  PI.  &  Pr,  80;  Schneider  v.  0.,  etc..  B. 
B.  Co.,  42  Minn.  68.  4S  N.  W.  788;  a  &  N. 
W.  By.  Go.  T.  Dnnleavy,  129  HL  1S2,  22  N. 
B.  15;  Town  of  Wakefield  r.  Wakefield  Wa- 
ter Co.,  182  Mass.  429.  65  N.  B.  814.  If 
therefore,  there  woold  have  been  no  Incon- 
sistency between  the  gen^l  verdict  in  Avor 
of  plaintiff  and  an  answer  In  favor  of  de- 
fendant to  the  dxth,  eighth,  and  ninth  In- 
toTogatories,  the  result  wfil  be  the  same 
whether  It  be  said  Uiat  the  court  declined 
to  submit  these  Interrogatories  or  that  tlie 
Jury  failed  to  answer  them.  Taktav,  first 
question  6:  "Was  plalntUE  entirely  In  Igno- 
rance ot  sndi  danger?"  An  answer  to  this 
question  most  favorable  to  the  appellant 
would  have  been  "Na"  A  finding,  however, 
that  plaintiff  was  not  entirely  Ignorant  of 
Uie  danger,  would  not  have  been  Inconsistent 
with  the  general  verdict  A  servant  Is  not 
precluded  from  recovery  against  a  master 
who^  without  proper  warning  or  instruction, 
puts .  blm  to  wwk  in  a  dangeroua  place  by 
the  fiict  that  he  may  have  some  d^ee  of 
knowledge  or  comprehension  of  the  danger. 
Be  will  not  be  held  to  have  consented  to 
assume  the  riA  unless  there  Is  "a  thorough 
comprehoislon  on  his  part  of  the  danger 
and  the  risk  and  a  voluntary  undertaldnK 
by  him  of  tiiat  risk  and  danger."  Brooke 
V.  Bamsden,  6S  U  T.  (N.  8.)  287.  In  Thom- 
as T.  Quartermalne,  L.  B.  18,  Q.  B.  DIt.  685. 
the  rule  was  thus  stated:  MIt  la  plain  that 
mere  knowledge  may  not  be  a  conclusive  de- 
fense. There  may  be  a  perception  of  the  ex- 
istence of  the' danger,  wlUiout  eompreh^- 
slon  of  the  risk,  ss^  where  tbe  workman  is  of 
imperfect  Intelligence,  or.  though  he  knows 
the  danger  remains  Imperfectly  Informed  as 
to  Ita  character  or  «t«it"  So  in  Hnndle 
Hill  Ufg.  Co.,  86  Mew  40a  80  Aa  16,  the 
Supreme  Court  of  Maine  said:  *Y)ne  does 
not  voluntarily  assume  a  risk  within  the 
meaning  of  the  rule  that  debars  recoTfliy 
when  he  nmely  knows  there  is  some  danger 
without  appreciating  the  danger.**  See,  also, 
Fitzgerald  r.  Paper  Cow,  155  Mass.  155.  29 
N.  Bl  404,  81  Am.  St  Bep.  587;  Jarvls  r. 
Coes  Wrendi  Co.,  177  Mass.  174  68  N.  Bl 
68T;  Labatt  on  Master  and  Servant  I  saOi. 
In  Nofslnger  v.  Goldman,  122  CaL  OOB^  SS 
PocL  425.  an  action  by  a  labwer  emi^oyed 
about  a  ttareshlns  machine  to  recover  dam- 
ages for  injuries  received  by  him  through 
the  explosion  of  the  boiler,  the  court  said 
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that  an  InstroctSon  dedaring  that  tha  plain- 
tiff could  sot  recorer  it  be  knew  of  tbe  al- 
leged d^Mti  of  title  machinery,  w  bad  equal 
opportnnlty  with  Oe  defendants  of  know-, 
Inf  Bocb  defieeta,  was  rlsfaOnllT  refused. 
•The  InstrncUon,"  it  was  ssld,  "omits  the 
imptHtant  element  that  the  employe  most 
not  only  know  ot  the  defects,  but  moat  know 
the  dangen  and  risks  attending  tbe  Qpera^ 
tlon  of  the  mschlnery  by  leascm  of  the  de- 
fects." Entire  ignorance  of  Uie  danger  on 
the  part  of  plaintiff  was  not  therefore  essen- 
tial to  a  recovery.  He  was  entitled  to  a 
▼erdlct  and  Judgment  if  be  satisfied  tbe  Jury 
Uiat  he  had  some  degree  ot  knowledge  oC 
the  dangeroos  character  of  the  employment, 
but  did  not  understand  or  aroredate  its  full 
nature  or  extent  He  may,  for  example^  bare 
obeerred  that  the  ihelted  p]^  lead  gave  off 
fumes,  and  that  dust  arose  from  the  white 
lead  in  the  process  of  manufacture,  and  that 
this  InTolved  ttie  poedblllly  of  some  degree 
ot  discomfort  or  Injury,  without  realizing 
or  understanding  that  the  Tery  serious  dis- 
orders from  wblcb  he  (dalms  to  be  snffer* 

.  ing  were  a  probable  consequence.  In  tbe 
face  ot  apptilant's  cmtoitlon,  strongly  urg- 
ed erea  aa  appeal,  that  there  is  no  danger 
In  tiie  employment  In  question.  It  can  hard- 
ly be  claimed  tbat  tbe  plaintiff  must,  as 
matter  of  law,  be  held  to  have  known  that 
the  InbalatloD  of  the  fumes  and  dust  had  a 
tondency  to  produce  lead  poisoning,  with  Its 
accompaniments  ot  loss  ot  teeth,  paralysis, 
and  derangement  of  the  dlgestlTe  ori^uis. 
This  Is  not  a  fact  of  universal  knowledge, 
nor  was  it  necessarily  apparent  to  <me  em- 

-  ployed  eren  for  a  long  time.  In  defendant's 
works.  The  risks  assumsd  by  a  serTsnt  are 
only  the  ordinary  risks  of  the  oaployment 
He  does  not  assume  the  risk  of  hidden  danr 
gers  which  are,  to  the  knowledge  of  the 
master,  not  appareit  to  him.  Ingwman  r. 
Moore,  90  OaL  4ia  27  Pac.  806,  25  Am.  St 
Bep.  138;  Tedford  t.  L.  A.  Elec.  Co.,  134 
GaL  76,  66  Pac.  76.  64  L.  B.  A.  8&  There 
was  ample  erldence  to  warrant  a  finding 
that  platntUE,  by  reason  of  his  prior  expe- 
rience, knew  that  some  risk  attached  to 
work  in  a  white  lead  factory,  bnt  that  un- 
til he  was  suddenly  stricken  down,  be  had 
no  conception  of  the  real  character  or  ex- 
tent of  tbe  danger  which  be  hicnrred.  Buch 
partial  knowledge  on  his  part  would  have 
necessitated  a  negattre  answer  to  the  ques- 
tion whether  he  was  entirely  Ignorant  of  the 
danger. 

There  la  no  force  In  appellant's  contention 
that  because  plaintiff  allied  in  his  com- 
plaint that  be  was  entirely  Ignorant  of  tbe 
danger,  be  cannot  now  be  heard  to  say  that 
an  Issue  framed  In  tbe  precise  words  of  his 
own  pleading  did  not  require  an  answer. 
The  tact  that  plaintiff  may  hare  allied  more 
than  was  required  of  him  does  not  impose  up- 
on bim  tbe  obligation  of  proving  anything 
beyond  tbe  facts  essential  to  constitute  bis 
cause  at  action.   If  an  immaterial  issue  is 


rnteed  by  ttw  pleadlngB,  tha  fact  that  tt  Is  so 
raised  does  not  require  a  Jury  to  specially 
find  upon  it 

Of  qieclal  Issues  8  and  0  It  may  be  said 
that  an  afilrmatlve  answer  to  each  would  not 
bare  helped  appellant^s  cause,  in  tIsw  of  tbe 
general  rerdlct  and  of  the  answers  given  by 
the  Jury  to  the  six  questions  on  which  an 
agreement  was  reached.  The  eighth  and 
ninth  interrogatories  dealt  with  the  question 
of  tbe  care  exercised  by  the  defisndant  in 
making  ssfe  the  rooms  In  which  plaintiff 
woAed,  and  the  methods  and  ^H>ll&nce8  In 
US&  The  complaint  alleged  n^Ugence  in 
three  respects:  {!)  Tbe  failure  to  warn  plain- 
tiff of  the  dangerous  diaracter  of  the  work; 
(2>  the  ftiilnre  to  properly  construct  tbe 
shops;  and  (8)  the  fSllure  to  furnish  proper 
apidlances.  If  tbe  business  was  a  dangerous 
on^  and  the  dtfendant.  with  actual  or  om- 
stmetlve  notice  of  plalntUTs  ignorance  of  its 
danger,  put  him  to  work  without  giving  him 
proper  warning  tt  Is  not  relieved  of  respon- 
sibility because  It  hss  used  the  utmost  care 
to  reduce  the  danger  as  mudi  as  possible. 
The  Juty  found.  In  anawn*  to  special  inter- 
rogatories 1,  2,  8,  4,  B.  and  7  that  the  plain- 
tiff was  lead  poisoned  and  thereby  paralysed; 
that  these  Injuries  were  the  result  of  plain- 
tiff's working  st  defendant's  factory  In  the 
msnner  described  in  his  comjAalnt ;  that  this 
employment  was  an  extremely  daimerous  mw ; 
that  plaintiff's  physldal  condition  was  in  no 
degree  caused  any  prior  empk^ment ;  that 
the  defendant  knew  tiiat  plalnttff's  employ- 
ment was  an  extremely  dangerous  one  and 
liable  to  cause  lead  potoonlng  and  paralysis ; 
and  Qiat  tbe  defendant  was  not  entitled  to 
believe,  nor  did  ft  believe,  that  the  plaintiff 
bad  such  a  d^jee  of  IntelUgnce  end  expe- 
rience as  to  apprise  him  of  tiie  danger  Inci- 
dent to  tbe  business  In  which  he  was  engaged. 
A  finding  that  plaintiff  did  not  understand' 
or  appreciate  the  danger  to  which  he  was 
subjected  was  not  necesfiary,  because,  as  we 
have  seen  In  discussing  issne  No.  6,  this  ques- 
tion was  not  put  to  the  Jury,  A  general  ver- 
dict Import  a  finding  In  favor  of  the  pre- 
vailing party  on  every  material  Issue;  that. Is 
to  say.  at  the  least  on  every  material  Issue 
not  specially  submitted  or  requested  to  be 
submitted  to  the  Jury.  Tbe  Jury,  then,  found 
every  fact  necessary  to  establish  the  defoid- 
ant's  negligence  on  the  first  ground  asserted, 
viz.,  the  failure  to  warn  of  danger  not  ap- 
parent This  is  enough  to  Bustaln  the  Judg- 
ment An  answOT  to  questions  8  and  9  In 
favor  of  the  defendant  would  merely  have 
meant  that  it  was  not  negligent  In  the  two 
particulars  of  construction  of  the  buildings 
and  furnishing  of  appliances.  This,  of  course, 
would  not  relieve  It  ?rom  re^nslblllty  for  its 
negligence  in  falling  to  warn  the  plaintiff 
of  the  dangerous  character  of  the  employ- 
ment Regardless  of  other  grounds  urged  by 
respondent,  the  failure  to  put  or  to  answer 
questions  8  and  9  could  not  have  been  preju- 
dldaL 
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Am  hu  been  tald,  die  defendant  requested 
tlw  snbmlaelon  of  a  tenth  Issae  to  the  Jnvj, 
and  thii  was  refused  by  the  court  Hits  In- 
terrogatory read  as  follows:  "(10)  Did  W.  P. 
Puller  &  Co.,  the  defendant,  use  ordinary  care 
In  the  selection  of  Its  superintendent  and  the 
employes  In  charge  of  the  factory  who  em- 
ployed plaintiff?"  This  question  was  not  ad- 
dressed to  any  material  issue  In  the  case.  It 
was  not  charged  In  the  complaint  that  the  de- 
fendant had  failed  to  exercise  proper  care 
In  the  selection  of  Its  employte.  If  it  be 
claimed  that  this  question  bad  a  bearing  on 
the  issue  of  negligence  In  falling  to  warn 
plaintiff  of  the  danger  of  bis  employment, 
the  answer  Is  that,  where  the  duty  to  warn 
exists,  It  Is  a  personal  duty  of  the  employer 
— one  that  cannot  be  delegated  by  It  to  subor- 
dinates. Tedford  T.  Ll  A.  Elec.  Co.,  134  Cal. 
76,  66  Pac  76,  54     R.  A.  80,  .and  cases  cited. 

We  see  no  error  in  the  instructions  7  and 
a  given  by  the  court  at  the  request  of  plain- 
tiff. Without  quoting  tbem,  we  may  say  sim- 
ply that  they  give  general  definitions  of  n^ 
llgence  In  terms  which  tiave  frequently  had 
the  approval  of  courts.  Indeed,  the  appellant 
advances  no  reason  for  Its  contention  that 
they  are  erroneous.  Of  Instructions  Noi.  10, 
11,  12,  13,  and  17  It  is  said  by  appellant  that 
they  assume  that  the  defendant  had  been  ap- 
prised of  plaintiff's  alleged  Ignorance  of  the 
dangers  lurking  in  his  employment  But  an 
examination  of  the  Instructions  discloses  that 
they  contain  no  such  assumption.  Instruc- 
tion 10  states  the  obligation  of  the  master 
where  the  servant  is  known  to  be  without  ex- 
perience In  such  work,  or  without  any  knowl- 
edge of  the  danger  connected^  therewith. 
There  is  no  implication  that  this  plaintiff 
was  known  to  be  ignorant  or  Inexperienced. 
No.  11  deals  with  defendant's  knowledge  of 
the  dangerous  character  of  the  employment, 
and  declares  that  it  Is  immaterial  whetber 
defendant  actually  knew  of  its  dangeroiu 
character,  provided  the  employment  was  in 
fact  dangerous,  and  defendant  could  have  be- 
come aware  of  such  danger  by  the  exercise  of 
ordinary  care — a  proposition  that  is  obvious- 
ly correct  No.  12  and  No.  13  contain  no 
reference  whatever  to  defendant's  knowledge 
of  ptalntlfTs  ignorance  of  the  dangers  of  the 
employment  No.  17  expressly  conditions  the 
master's  obligation  to  warn  upon  his  knowl- 
edge of  the  servant's  ignorance  or  inexperi- 
ence In  the  work. 

Instruction  14  Is  also  complained  of.  It 
instnicta  the  Jury  that  the  exercise  of  due 
care  by  the  defendant  In  ventilating  the 
rooms  would  not  relieve  it  from  liability  for 
negligence  in  falling  to  provide  the  plaintiff 
with  proper  appliances  to  protect  his  mouth 
and  nose,  if  it  was  negligent  In  this  regard, 
and  such  n^ligence  caused  plaintiff's  Injury, 
without  fault  on  his  part  No  valid  ground 
of  objection  to  this  Instruction  Is  stated. 

There  was  no  error  in  refusing  instruction 
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2.  reqnested  by  the  defendant,  to  the  effect 
tbat  no  duty  rested  on  the  defendant  to  give 
the  plaintiff  Instructions  tn  reference  to  the 
risk  of  possible  injury  as  a  consequence  of  his 
employment  Whether  or  not  this  duty  rest- 
ed on  the  defendant  was  under  the  evidence 
clearly  a  question  for  the  Jury,  and  it  was 
submitted  to  the  Jury  under  proper  Instruc- 
tions. It  is  asserted  in  the  brief  that  the 
court  erred  In  modifying  instructions  8,  B» 
and  6,  requested  by  dtfendant  No  ailment 
is  advanced  in  support  of  this  contention, 
and  It  Is  sufficient  to  say  that  an  examlnatloii 
of  the  modlflcatloDs  does  not  make  apparent 
any  mson  for  holding  that  th«7  ware  im- 
proper. 

The  point  of  the  Insufflciency  of  the  evi- 
dence to  sustain  the  verdict  is  very  briefly 
presented  by  appellant  It  will  not  be  neces- 
sary to  detail  the  evidence  at  length.  There 
was  abundant  testlmcmy  tending  to  show  that 
the  process  of  the  manufacture  of  white  lead, 
as  conducted  by  the  defendant  was  dangerous 
to  those  assisting  In  the  work;  the  danger 
arising  from  the  Inhalation  of  tumes  and 
vapor  thrown  off  from  the  melted  pig  lead, 
and  of  particles  of  dnst  coming  from  the 
metal  atto'  It  had  beoi  corroded  In  the  pra- 
ceas  of  oonverting  It  Into  white  lead.  The 
jnrj  was  fully  warranted  In  finding  that  the 
plaintiff  was  Iguonnt  of  this  danger  when 
be  entered  defendant's  onploy.  It  Is  not  pre- 
t«ided  that  the  defendant  ever  gave  him  any 
warning  or  Instmctlon  with  regard  to  tbe 
matter,  nor  that  It  ever  made  any  Inqniry  aa 
to  whether  or  not  he  had  had  any  prior  ex- 
pertence  whldi  wonld  give  him  any  knowl- 
edge concerning  the  danger.  As  we  have  al- 
ready suggested.  It  certainly  cannot  be  eald 
that  the  danger  of  lead  poisoning  arMng 
from  tbe  melting  pig  lead  or  handlli^  of 
wbite  lead  Is  bo  obrlons  and  apparoit  to  th& 
ordinary  mind  that  flie  plaintiff  must  be  held 
to  have  known  of  It,  and.  for  this  reason,  the 
defendant  was  not  Jostlfled  In  annmlng  that 
he  had  the  requisite  knowledge.  There  waa 
some  conflict  of  testlmtmy  aa  to  whether 
plaintiff's  Injuries  were  In  fact  the  result  of 
lead  poisoning  or  of  disease  to  which  be  had 
been  subject  before  altering  the  emplcv  at 
tbe  defendant,  but  thla  conflict  was  one  tar 
tbe  Jary  to  resolvA, 

The  alleged  errors  of  flie  court  In  admitting 
and  excluding  evidence  are  not  argued ;  coun- 
sel merely  calling  attention  to  tbe  ezceptltma 
reserved  by  the  defendant  at  cOTtaIn  folloa  of 
the  transcript  A  point  so  presoited  to  this 
court  will  not  be  c<nisldered.  Duncan  v.  Ra- 
misb,  142  Cal.  686,  76  Pac.  661;  Bell  T.  S. 
P.  R.  R.  Co.,  144  Cal.  B60.  673,  77  Pac.  1124. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  ANGICliLOTTI,  J.;  SHAW,  X; 
MELVIN,  J.;  HENSHAW.  J.;  hOUlQAN,  J. 
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(IH  Cal.  6II» 

OOOLBT  T.  MILLER  &  LUX  et  aL 
(8.  F.  4,95a) 

(Svprems  Coart  of  Goliforaia,    Not.  22,  1909. 
On  BebMriiiK,  De&  SO,  1900.) 

1.  Specifio  Pebfobuaivck  (i  44*)  —  Pabol 
Sale  of  Land. 

A  parol  Bale  of  land  without  dellveir  of 
possesBion.  thoQKh  the  price  is  full;  paio,  is 
mid,  and  gives  do  right  to  specific  performance. 

{Ed.  Note.— For  other  casaii,  see  SpedBc  Per- 
formance, Gent.  Dig.  |  124:  Dec.  Dig.  i  44.*] 

2.  JUDOHIRT  (t  682«)— PlRSOKB  Bouhd  bt 
DeCBKI  or  DiSTBIBtmOH— PUBOHASEB  WMOU. 

Hbib. 

A  parchaser  hj  a  parol  sale  of  an  heir's 
faltciest  In  land  shoald  appear,  and,  under  a 
power  of  attorney  from  the  heir  authorizing 
Dim  to  receive  his  Interest,  claim  distribation  on 
final  aettlemeot,  and,  failing  to  do  so.  he  is 
boand  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  I  1208;  Dec.  Dig.  |  682.*] 

a.  JUDOTOTT    (i  682*)— PBB801I8    BOUND  BT 

Decree  or  Dibtbibution  —  Subsequekt 

Obahtebs. 

A  decree  of  dlatribatlon  of  a  decedent's  es- 
tate, made  In  proceedings  Initiated  after  a  writ- 
ten grant  by  distributees  of  a  part  of  their 
Intereirts.  does  not  bar  the  right  of  the  successor 
of  their  grantee,  if  their  grant  is  otherwise  ralid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1203;  Dec  Dig.  |  6S2.*] 

4.  MOBTOAon  a  82*)— CoHSTBUcnoN  or  IN- 
■TBinrBHT  At  MOBiaAai  OB  Absoldtk  Con- 

TBTANCB. 

Pursuant  to  CIt.  Code,  I  1652.  rroulring 
lepngnancy  in  a  contract  to  be  reconciled,  if 
possible,  so  as  to  give  some  effect  to  the  re- 
pugnant clauses,  subordinate  to  the  general 
intent,  in  construing  an  Instrument  expressing 
on  Its  face  an  absolute  present  grant  to  an  at- 
torney of  a  part  of  the  interest  of  distributees 
in  an  estate,  in  consideration  of  "services  al- 
ready rendered  and  to  be  rendered"  In  the  ad- 
mtniBtration  and  also  of  a  release  by  htm  of 
all  interest  held  by  blm  ander  a  prior  execu- 
tory agreement  for  a  grant,  but  contalntne  a 
clause  providing  that  whatever  compensation 
should  be  allowed  him  by  the  court,  as  attorney 
for  absent  heirs,  should  first  be  applied  to  re* 
imbnrse  him  for  all  his  outlays,  and  the  bal- 
ance  credited  to  tfae  distributees  in  the  final  set- 
tlement,  must  be  held  to  mean  that  the  bslance 
should  be  credited  to  them  In  final  settlement  to 
avoid  double  payment,  and.  so  construed,  the 
instrument  wAs  not  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f<  6(M{4;  Dec.  Dig.  I  82.*] 

5.  Pliadino  (I  382*)— Etidbkcb  Adhtsstbu 
Ukdeb  Plbadiho— Deniai.  or  Alleoatioit 
or  OwNEBsnip, 

Where  it  Is  sufficient  for  plaintiff  to  all^e 
merely  that  he  is  the  owner  of  property,  deoial 
of  this  allegation  authorizes  admission  of  evi- 
dence that  title  under  which  he  claims  Is  at>- 
Bolutely  void,  and  not  voidable  merely,  or  any 
evidence  to  show  he  had  no  title. 

[Eld.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  g  1292;  Dec.  Dig.  i  882.*] 

&  Trial  fj  395*)  —  Fihding  or  Ui-timate 

Fact— Title  ob  Ownership. 

Where  it  is  sufficient  for  plaintiff  to  al- 
lege merely  that  he  Is  the  owner  of  property,  a 
finding  on  the  fact  of  title  or  ownership  is  good 
without  a  finding  of  partlcniar  facta  on  wnich 
title  or  want  of  title  depends. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  931;  Dec.  Dig.  I  896.*] 


7.  Attobnbt  and  Client  (|  123*)— Conteacts 
Between  Attorney  and  Client— Pbesomp- 

TION  or  UNOtJE  iNrLUBNCB. 

The  relation  of  attorney  and  client  is  con- 
fidential, and  in  'riew  of  Civ.  Code,  i  2235.  de- 
claring that  all  transactions  between  truates 
and  beneficiaty,  while  tbe  influence  acquired  by 
the  trustee  remalnB.  by  which  be  obtains  any 
advantage  over  his  beneficiary,  are  presumed  to 
be  entered  into  by  tbe  latter  without  sufficient 
consideration  and  under  undue  infiueuce,  any 
contract  between  an  attorney  and  client  while 
the  relation  continues,  whereby  the  former  ob- 
tains an  advantage,  is  presumed  to  have  been 
made  under  bis  undue  influence. 

[Eld.  Note^For  other  cases,  see  Attorney  and 
aient.  Cent  Dig.  1  240;  Dec.  Dig.  |  123.*] 

8.  AmnNBT  AND  CUBNT  (1  123*)— CONTBACTB 

Between  Attobnet  and  Client— Pbesuuf- 

TioN  or  Undue  iNrLUENCE. 

The  presumption  of  an  attorney's  undue 
Influence  in  case  of  a  contract  with  bis  client 
does  not  apply  where  be  openly  assumes  a  hos- 
tile attitude  to  fats  client,  nor  to  a  contract 
creating  the  relation  and  fixing  the  attorney's 
compensation,  as  in  the  latter  case  the  relation 
does  not  exist  till  the  contract  is  made,  and  in 
agreeing  on  Its  terms  tbe  partlea  deal  at  arm'a 
length. 

(Ed.  Notew— For  other  oawa.  see  Attorney  and 
Client  Cent  Dig.  1 240;  Dec.  Dig.  1 128.*! 

0.  Cancellation  or  InsTRmfENTs  (i  68*)  — 

FlNDZNOa  to  S0PPOBT  JDDOUENT. 

To  lay  a  foundation  for  affirmative  relief 
of  cancellation  of  an  instrument  on  which  an 
action  Is  based,  asked  for  in  connection  with  a 
separate  defense  of  undue  influence  In  procuring 
its  execution,  it  Is  necessary  that  a  folding  be 
made  ou  tlie  facta  therein  averred. 

[Ed.  Note.— For  Other  cases,  see  Cancellation  of 
Instrumenti.  Cent  Dig.  |  111 ;  Dec.  Dig.  |  53.*] 

10.  Appeal  and  Error  (|  1071*)— Harulebs 

EBBOB— RlTLING  ON  EFFECT  OF  DECREE. 

>Vhere,  in  an  action  based  on  a  grant  to 
plaintiff  for  services  as  an  attorney,  cancellation 
of  the  grant  was  asked  by  defendants  solely  on 
the  ground  that  it  was  a  mortgage,  and  undue 
Influence  In  procuring  its  execuiion,  if  averred 
as  a  defeuae,  was  in  support  of  the  claim  that 
it  was  only  a  mortgage,  which  It  i«  held  not  to 
be,  and  was  apparently  abandoned,  as  no  find- 
ing was  made  in  relation  thereto,  error  In  con- 
struing a  decree  as  a  bar  to  plaintiff's  claim 
under  such  grant  is  harmless  because  a  pre- 
aumption  of  undue  influence  againat  the  valid- 
ity of  the  grant  would  arise  from  the  relation  of 
the  parties  shown  on  tbe  face  of  the  instroment 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  I  4235;  Dec  Dig.  S  107I.*] 

Melrin.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  Sau  Frauclsco ;  Frank  J. 
Murasky,  Judge. 

Suit  by  Thomas  Boss  Cooley  against  Mil- 
ler &  Lux  (a  corporation)  and  others.  There 
was  a  Judgment  for  defendants,  and  from  an 
order  denying  a  new  trial  plaintiff  appeals. 
BeTersed. 

Sullivan  &  SuHlran,  Theo.  J.  Roche,  and 
John  J.  Barrett,  for  appellant.  L.  U.  Hol- 
ler, Loewy  &  Gntsch,  Edward  F.  Treadwell, 
and  W.  B.  Treadwell,  for  respondents. 

SHAW,  J.  In  tbe  court  below,  after  a 
trial  upon  the  merits,  judgment  was  given 
in  favor  of  tbe  defendants.  Plaintiff  appeals 
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from  an  order  denytof  hit  motion  for  a  new 

trial. 

The  plaintiff  sued  to  obtain  partition  of 
certain  lands,  alleging  tliat  he  was  the  owner 
of  an  undivided  tbree-hondredths  thereof  as 
tenant  in  common  with  the  defendants,  and 
that  the  respective  interests  of  the  defend- 
ants were  unknown  to  him.  The  defendants 
divided  Into  groups  and  filed  five  separate  an- 
swers ;  each  denying  the  interest  of  plaintiff 
and  fltattug  their  re^;)ective  Interests.  The 
land  formerly  belonged  to  Miller  &  Lux,  a 
partnership  of  two  persons,  namely,  Henry 
Miller  and  Charles  Lux.  Lux  died  testate  on 
March  15,  1887.  The  corporation  defendant 
Is  the  successor  in  Interest  of  Henry  MUIer 
and  of  a  number  of  the  devisees  of  Lux. 
The  Interest  which  the  plaintiff  claims  In 
the  land  was  obtained  by  his  grantor,  James 
H.  Campbell,  after  the  death  of  Lux  and  be- 
fore distribution  of  his  ratate.  under  an  in- 
strument OEecuted  on  July  14,  1890,  by 
Campbell  and  certain  of  the  defendants,  or 
their  predecessors  In  Interest,  who  were  dev- 
isees and  legatees  of  Lux  or  sncceasora  of 
such  devisees  and  legatees.  These  defend- 
ants will  be  here  designated  as  the  "German 
heirs."  The  Instrument  la  called  "Exhibit  B." 
It  was  preceded  by  another  Instrnment  ex- 
ecuted by  the  same  parties  on  January  6, 
1888,  called  "Exhibit  A,"  which  was  express- 
ly canceled  by  "Exhibit  B."  Plaintiff  claims 
that  Exhibit  B  was,  in  effect,  a  conveyance 
to  Campbell  of  an  undivided  three-hundredths 
of  the  Interests  of  the  German  heirs  in  the 
estate,  real  and  personal,  of  Charles  Lux. 
Campbell  afterwards  convejred  to  John  H. 
Campbell,  who  conveyed  to  the  plaintiff.  Un- 
der tbe  terms  of  the  will  of  Lux,  the  German 
heirs  were  given  the  entire  residue  of  one- 
half  of  the  estate  of  Charles  Lnx,  after  cer- 
tain bequests  were  satisfied,  all  of  which 
have  been  discharged.  A  one-half  Interest 
in  Lux's  share  of  the  land  In  controversy  is 
therefore  to  be  disposed  of  according  to  the 
respective  rights  and  interests  of  the  plain- 
tiff and  the  German  heirs.  Upon  the  trial 
the  defendants,  over  plaintiff's  objection,  in- 
troduced in  evidence  the  record  of  the  pro* 
ceedlngs  In  the  superior  court  in  the  admin- 
istration proceedings,  distributing  the  estate 
of  Charles  Lux,  including  the  decree  of  final 
distribution  thereof,  entered  on  July  3,  1890. 
Neither  the  petition,  nor  the  decree,  mention- 
ed or  referred  to  the  conveyance  of  any  inter- 
est In  the  estate  to  Campbell,  nor  disclosed 
any  claim  by  him  thereto.  He  did  not  ap- 
pear In  the  proceeding  or  In  any  way  assert 
therein  that  he  had  or  claimed  any  such  In- 
terest He  was  not  cited  or  summoned  to 
appear,  and  only  tbe  usual  general  notice  by 
posting  was  given  of  the  hearing.  The  de- 
cree purported  to  distribute  to  the  German 
heirs  by  name,  to  each  his  respective  share, 
the  whole  of  the  interest  given  to  them  by 
the  will,  entirely  ignoring  the  claim  or  share 
transferred  to  Campbell. 

1.  It  Is  claimed  by  tbe  defendants  that, 
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because  the  proceedings  In  distribution  of 
the  estate  of  Cbarl^  Lnx  were  Initiated 
after  the  execution  of  the  alleged  grant  to 
Campbell,  tbe  decree  constitutes  a  bar  to  his 
claim  and  operated  to  divest  the  plaintiff  or 
any  interest  he  may  have  had  as  grantee- 
or  successor  of  CampbelL  We  think  the  de- 
cree of  distribution  had  no  such  effect  as 
the  defendants  claim.  The  decisions  of  this 
court  on  the  question  of  the  effect  of  a  de- 
cree of  distribution  of  the  estate  of  a  dece- 
dent upon  transfers  by  heirs  or  devisees  of 
their  shares  or  Interests  In  the  estate,  made 
by  them  after  the  death  of  the  ancestor  and 
prior  to  such  distribution,  have  not  been  en- 
tirely consistent  It  Is  claimed  that  there- 
are  cases  which  hold  that  a  decree  distrib- 
uting tbe  share  to  an  heir  or  devisee  bars  a 
grantee  of  such  heir  or  devisee,  although 
there  was  no  express  Issue  or  contest  Invoh  - 
ing  such  transfer,  and  tbe  rights  of  grantee 
were  never  actually  considered  or  passed  on 
by  the  court  This  the  respondents  assert 
to  be  the  correct  principle  applicable  to  tbe 
present  case. 

The  first  case  on  the  subject  wad  Freeman 
V.  Rahm,  68  Cal.  111.  That  case  decided  that 
a  purchaser  from  an  heir  of  his  interest  in 
the  estate  consisting -of  land,  who  has  fully 
paid  the  purchase  money,  the  sale  being  In 
parol,  but  who  has  not  received  a  deed  nor 
taken  possession  under  bis  purchase,  and 
who  has  no  evidence  of  his  purchase  except 
a  power  of  attorney  from  the  heir  authoris- 
ing him  to  receive  distribution  of  the  heir's 
interest  on  final  settlement  of  the  estate,  Is- 
absolutely  barred  by  a  subsequent  decree  dis- 
tributing such  interest  to  the  b^ir,  and  that 
a  creditor  who  has  attached  the  interest  of 
tbe  heir,  after  distribution  and  before  the 
execution  of  a  deed  to  the  purchaser  by  tbe 
heir,  has  a  Hen  on  the  land  superior  to  any 
right  of  such  purchaser.  A  parol  sale  of 
land,  without  delivery  of  possession,  al- 
though the  price  is  fully  paid.  Is  wholly  void, 
gives  no  right  to  specific  performance,  and 
vests  no  right,  title,  or  Interest  In  the  buyer. 
Forrester  v.  Tlores.  64  Cal.  26,  28  Pac.  107; 
IMwards  v.  Estell,  48  Cal.  194;  Pulton  v. 
Jansen,  99  Cal.  590,  34  Pac.  331 ;  Salfield  v. 
Sutter,  etc.,  Co..  94  Cal.  549,  29  Pac.  1105. 
The  power  of  attorney  did  not  purport  to 
be,  and  was  not,  a  transfer  of  any  interest 
The  opinion  correctly  states  the  law  when 
it  declares  that  the  purchaser  should  have 
appeared  and  claimed  distribution  npon  final 
settlement,  and  that,  having  failed  to  do  so, 
he  was  bound  by  the  decree.  He  had  no 
valid,  legal  or  equitable  claim  to  or  transfer 
of  the  land,  and  his  only  right  if  he  had  any 
right  at  all,  was  that  given  by  the  power  of 
attorney,  namely,  the  right  to  receive  the 
share  of  the  heir  on  distribution.  There  are 
some  statements  In  the  opinion  to  the  effect 
that  he  would  have  been  barred  even  if  he 
had  received  a  valid  tranafer  from  the  heir; 
but  they  are  mere  dicta  and  have  bem  em 
since  so  regarded. 
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Justice  Harrison,  to  Martlnovlch  t.  Maral- 
cano,  137  CaL  359,  70  Pac.  459,  remarked 
that  Justice  Myrlck's  opinion  In  Freeman  t. 
Rahm  was  not  atrtborlty  because  It  was 
concurred  In  by  only  two  Justices.  From 
the  fact  that  four  Judges  participated  In  the 
decision  he  evidently  supposed  It  was  a  deci- 
sion by  the  court  In  bank.  luTestlgatlon 
shows  that  the  case  was  heard  and  decided 
In  Department  2  at  the  May  session  of  1881, 
that  Chief  Justice  Morrison  sat  witb  Depart- 
ment 2  at  that  session,  and  that  be  par- 
ticipated with  the  other  jtutlces  In  many  of 
its  decisions,  so  that  four  Justices  appear  to 
have  rendered  the  same.  The  case  was  nev- 
er transferred  to  the  court  In  bank,  and  It 
is  really  a  department  decision,  and  properly 
made  1^  three  Justices.  The  reasoning  of 
Justice  Hyrick  on  the  point  now  InTOlred 
.was  dlsaivrored  by  the  court  In  bank  In 
MartlnoTlcfa  t.  Marslcano,  and  also  fn  Oberer 
T.  Chlng  Hong  Poy,  82  Cal.  68,  22  Pac.  1061, 
and  It  cannot  now  be  regarded  as  autborlty. 

In  Bath  t.  Taldes,  70  Cal.  800,  11  Pac. 
727,  the  court  held  tiiat  a  decree  of  dlstrlbn- 
tton,  made  in  ttie  usual  way,  does  not  in  any 
manner  affect  the  title  of  one  who  has  held 
1^  adverse  possession  against  the  beirs  a 
sufficient  time  to  gain  title  by  prescrlpti(m. 
The  court  sa^:  "It  is  the  estate  <rf  the  do* 
ceased  upon  which  Uie  probate  court  admin- 
isters. It  la  the  title  which  the  deceased 
had  in  and  to  tte  real  pn^terty  pt  the  time 
of  his  death,  or  wlilch  has  Inured  to  the  es- 
tate aftnr  death  and  b^ore  distribution,  whlfch 
passes  to  the  heirs  and  devisees."  This  lan- 
guage was  quoted  and  approved  in  Barnard 
V.  Wilson,  74  OaL  617,  16  Pac.  S07;  but,  as 
the  itg^t  thwe  to  Issne  was  an  adverse  dalm 
against  the  ancestor,  tb.%  latter  case  Is  not 
BtrlcUy  apidlcahle  here. 

The  case  ot  Ohever  t.  Ohing  Hcmg  Poy, 
82  Cal.  68,  Pac;  1061,  is  predsdy  In  point 
A  son  cottv^ed  to  bis  motho-  his  Interest  In 
remainder,  as  devisee,  In  the  estate  of  Ma 
deceased  father;  the  mother  being  the  dev- 
isee of  a  life  estate  therein.  Afterwards  dis- 
tribution was  had  of  the  faOier's  estate.  Th^ 
mother  was  given  the  life  estate,  and  the 
share  In  the  remainder,  whldi  had  been  con- 
veyed to  the  mother- tba  son,  was  distrib- 
uted to  the  BOOt  disregarding  tlie  etmveyance. 
This  decree  became  final,  and  the  case  before 
this  court  involved  a  coUateral  inquiry  as  to 
the  ect  and  lilndlng  force  of  tiie  decree  of 
distribution,  nie  eontentifm  was  that  "the 
subsequent  decree  of  distribution  entirely 
destroyed  the  effect  of  fliat  deed  and  conclu- 
slvdy  established  the  title  in"  tite  son.  as 
of  the  date  of  the  deme.  The  court  field  the 
contrary,  saying  that  under  section  1G06  of 
the  Code  of  Civil  Procedure  a  decree  of  dis- 
tribtttlcai  "is  conclusive  as  to  the  right  of 
lielrs,  legatees,  or  devlseea;  but  It  is  con- 
clusive against  them  only  as  heirs,  legatees, 
or  devisees— only  so  far  as  they  daim  in  such 
capacities.  •  *  *  Ite  determination  of 
satA  mattWB  does  not  create  any  new  tltie. 


*  ^ 

It  merely  declares  the  title  which  accrued  un- 
der the  law  of  descente  or  under  the  provi- 
sions of  the  will.  •  •  •  An  heir  may  con- 
tract about  or  convey  the  title  which  the  law 
had  cast  upon  blm  by  the  death  of  his  an- 
cestor, and  the  validity  or  force  of  such  con- 
tract Is  not  affected  by  the  fact  that  a  pro- 
bate court  afterwards,  by  Its  decree  of  dis- 
tribution, declares  his  asserted  heirship  and 
title  to  be  valid."  The  opinion  expressly  dis- 
credits Freeman  v.  Bahm  and  practically 
overrules  it  so  far  as  it  declares  a  contrary 
doctrine.  It  should  be  here  remarked  that, 
In  approving  the  decision  In  the  Chever 
Case  as  we  do,  it  Is  not  necessary  to  approve 
the  intimation  in  the  opinion  that  section 
1678  of  the  Code  of  Civil  Procedure  applies' 
only  wh«*e  partition  of  the  lands  la  made 
under  sections  1675  et  seq.,  and  not  where  a 
mere  distribution  is  made  under  section  1606 
of  the  same  <dutpter.  Section  1678  in  terms 
authorizes  distribution  to  a  grantee,  as  well 
as  partition.  In  tiie  subsequent  case  of  the 
Estate  ot  Vaughn.  92  Oai.  1&2,  28  Pac.  221, 
written  by  the  same  Justice,  this  Intimatitm 
was  stated  to  be  dictum.  In  tbe  latter  case 
the  h^rs  had  granted  all  th^  Interest  In  the 
entire  estate  to  Martha  A.  Bradford.  Tbe 
petition  for  distribution  alleged  tliese  granta 
and  prayed  for  distritmtlon  of  tbe  entire  es- 
tate to  the  grantee.  No  objection  or  o]k>osI- 
tion  thereto  was  made  in  the  lower  court; 
but  tt  severtiieless  distributed  tiie  estate  to 
the  heirs,  believing  that  the  decision  in  Che- 
ver v.  Cblng  Hong  Poy  required  that  course 
The  Supreme  Court  held  that  this  was  error 
and  reversed  the  decree,  sayliig:  **ln  tiie 
Chevor  Case,  the  appellant,  William  J,  Che- 
ver, had,  poiding  the  administration  of  the 
estate  of  bis  deceased  father,  conveyed  to 
his  mother  all  bis  interest  In  the  real  prop- 
erty of  said  estate.  Upon  final  distribution, 
tbe  claim  of  tbe  mother  as  grantee  of  Wil- 
liam J.  fOr  some  reasm  was  not  set  np,  and 
was  not  before  tiie  court;  «nd  the  court  very 
properly,  upon  tile  facta  before  It  distributed 
tbe  interest  in  question  to  the  heir,  William 
J.,  -vrtio  was  stUl  apparently  ttie  owaee  of  it 
He  afterwards  claimed  that  the  decree  of  dls- 
trilmtion  conclniUvely  estopped  the  motbo* 
fMm  setttag  up  titie  under  the  prior  convey- 
ance; but  this  court  held  that  such  was  not 
the  law,  and  that  was  the  only  point  decided 
in  the  casa"  In  Ektate  of  Burton,  93  Cal. 
461,  20  Pac.  86^  the  court  referring  to  tiie 
Chever  Case  in  ailment,  says:  "In  the 
ordinary  mode  of  distribution,  the  grantee 
of  the  heir  is  not  a  party  to  tbe  proceeding, 
and  there  la  no  issue  as  to  hfs  title  presented 
for  determlnaU(xi.  This  being  so,  of  course, 
the  court  would  have  no  Jurisdiction  to  try. 
or  determine  anything  as  to  the  tltie  of  the 
grantee."  In  Estate  of  Burdlck,  112  Oai.  392, 
44  Pac.  785,  the  court  again,  in  tbe  course  of 
ite  argument  says:  "The  probate  court  In . 
the  matter  of  the  administration  of  estates, 
has  Jurisdiction  of  tbe  estates  of  dead  men 
and  can  distribute  only  to  helrsi  devisees,  or 
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legatees,  or  to  tbose  claiming  through  them, 
and  the  decree  of  distribution  la  conclusive 
u  to  the  succession  or  testameotary  rights." 
In  Estate  of  Crooks,  125  Gal.  461.  58  Pac.  89, 
It  Is  again  declared  that  '^e  decree  of  dis- 
tribution Is  only  conclusive  upon  the  matter 
of  succession,  or  as  to  the  rights  under  a 
will— nt  least,  where  the  estate  Is  distribut- 
ed without  an  actual  contest  to  the  heirs, 
devisees,  and  legatees.  The  title  dates  back 
to  the  death  of  the  testator,  or  of  tbeir  ances- 
tor, and  a  distribution  directly  to  them  does 
not  affect  rights  acquired  from  them  since  It 
accmed.**  In  this  case  the  court  held  that 
dlBtrlhatlon  should  not  be  made  to'a  mort- 
gagee of  an  b^. 

'  These  Indorsements  and  approvals  of  the 
doctrine  declared  in  Ghevw  t.  Chlng  Hong 
Poy  would  appear  to  be  sufficient  to  settle 
the  qu^on  as  to  the  paramount  authority 
of  that  case  over  Freeman  tj  Bahm,  with 

,  which  It  is  in  apparent  conflict,  and  which 
It  expressly  refused  to  follow.  It  Is  claim- 
ed, however,  that  the  doctrine  of  Freeman 
T.  Bahm  was  asaln  adopted  by  the  court  In 
the  case  of  William  HUl  GOk  v.  Lawler,  110 
Gal.  8S9,  48  Pac.  823.  It  la  thla  case  upon 
which  the  reapondent  chiefly  relies,  and  uptm 
the  authority  of  which  It  is  said  the  court 
below  based  Its  raling.  The  case  expressly 
recognises  the  soundness  of  the  decision  In 
the  Obever  Cose;  but  there  are  some  ezpre»> 
slons  In  the  opinion  which,  taken  altme  and 
wltfaoat  the  proper  conslderatliHi  of  die  fttcts 
to  which  they  relate,  appear  to  be  In  conflict 
with  the  doctrine  of  the  Gbever  Case.  There 
Is,  however^  a  difference  between  the  facts 
of  the  two  cases  which  clearly  dlsttogulsbea 
tlie  latter  from  the  former.  In  the  Ohever 
estate  the  son  had  conveyed  to  his  moUier, 
the  interest  so  conveyed  vna  distributed  to 
the  son,  and  the  subsequent  controvert 
arose  directly  between  them  over  the  tttle  to 
the  Identical  property.  In  the  Lawler  es- 
tate the  mother  bad  conveyed  to  one  son, 
John,  her  undivided  one-half  interest  in  a 
certain  described  tract  constituting  a  part 
of  the  faOier's  estate,  ^e  decree  of  dis- 
tribution did.  not  give  this  tract,  or  a  one- 
half  interest  therein,  to  the  grantor,  as  hap- 
pened in  the  Chever  Case,  but  did  give  the 
entire  interest  in  that  tract,  In  severalty,  to 
the  two  other  sons,  James  and  Patrick,  giv- 
ing to  the  mottaer  other  lands  In  several^, 
and  to  her  and  the  last-named  sons  still  oth- 
er tracts  in  undivided  shares.  The  proceed- 
ing was  a  partial  partition  as  well  as  a  dis- 
tribution. Hie  grantees  of  James  and  Pat- 
rick sued  John  to  quiet  title  to  the  tract  con- 
veyed to  John  by  the  mother.  The  mother 
was  not  a  party  to  the  suit  No  appeal  had 
been  taken  from  the  decree  of  distribution 
or  partition,  and  It  had  become  final.  The 
court  said:  "As  no  appeal  was  taken  from 
this  decree,  it  became  coQcIusIve  upon  Bridg- 
et Lawler  and  upon  her  grantee,  reepondeut 
herein.  The  question  of  an  estor:  e\  by  virtue 
of  her  grant  does  not  arise  in  the  present 
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case,  M  the  property  AistrHbuM  Ut  her  ia  not 
the  tame  aa  that  which  she  couveited  io  the 
respondent."  (The  italics  are  ours.)  The 
court  seems  to  have  considered  that  the 
mother,  In  the  distribution  proceedings,  was 
the  representative  of  her  grantee  for  the 
purpose  of  securing  distribution  of  the  grant- 
ed property  to  feed  the  grant,  and  that  as 
sbe  failed  to  obtain  this  rcUef,  in  a  proceed- 
ing wherein  she  was  an  actor  and  where  the 
court  bad  jurisdiction  to  give  It,  she  warn 
concluded  by  the  decree,  and  that  her  gran- 
tee, claiming  only  under  her,  was  Ukewlee 
concluded.  That  this  la  the  true  ground  of 
toe  decision  is  further  demonstrated  by  ref- 
erence to  the  briefs  In  the  case,  wherein 
counsel  far  the  plalntUfs,  In  dlstlnguialilnc  It 
from  the  Ohever  Oase,  say:  **I£  Bridget  Iaw- 
ler  had  received  as  distrlbntee  the  land  In 
controversy  here.  It  would  be  the  property  of 
tbe  def aidant  (John);  bnt.  when  tbe  land 
goes  to  another  heir  with  whom  the  defend- 
ant does  not  connect  himeelt,  be  Is  not  In 
the  poeltiott  of  Mrs.  Cbever."  And  in  the 
opinion  tbe  eonrt  dlaUngnishee  It  from  tin 
Chever  Case  In  the  same  way,  saying  that 
what  was  decided  in  the  Clever  Case  wu 
that  the  grantor  who  receives  in  distribution 
the  property  granted  by  him  to  another  *ie 
estopped  from  claiming  the  property  under 
the  distribution,  as  agaiiut  bis  grantee.** 
The  g^ral  statements  la  the  opinion  in  tbe 
Lawler  Case,  to  0te  effect  that  tbe  decree  <tf 
distrlbntloii  binds  eU  the  woM,  ttrnt  every 
person  who  may  aaeort  any  Interest  in  the 
estate  la  required  to  appear  and  claim  It; 
and  that  a  grantee  of  an  heir  is  as  fully 
bound  by  the  decree  as  the  beir  hlmaelf, 
ore  to  be  understood  in  the  light  of  the  fact 
that,  altliou^  the  grantee  did  not  appear  in 
that  case,  tbe  grantor  did  appear,  oxtd  In 
view  of  the  all-important  fact  that  the  land 
granted  was  not  distributed  to  the  grantor, 
bnt  to  third  persons.  So  understood,  tiie  case 
is  not  In  ctnifllct  wltti  the  Clhever  Oftse,  ran* 
contrary  to  sound  prlnciplea  of  law.  It  must 
be  conceded  that  1^  upon  distributltm  and 
partition,  the  court  decides  and  decrees  that 
a  particular  heir  la  not  entitled  to  a  partico- 
lar  part  of  the  estate,  the  decree,  If  not  re- 
versed on  direct  appeal,  Is  omiclnslve  both 
upon  tbe  heir  and  all  persons  daiming  un- 
der him  by  grant  or  otherwise.  This  Is  the 
result  of  the  principles  declared  In  the  COie- 
ver  Case  and  in  all  tbe  other  cases  on  tbe 
subject,  and  this  appears  to  be  all  that  was 
really  decided  In  William  Hill  Oa  Law- 
ler. That  this  was  the  view  taken  of  tost  de- 
cision by  Its  author,  Justice  Harrison,  Is 
clear  from  his  reference  to  It  la  the  subse- 
quent opinion  of  Martlnovlch  v.  Harslcano. 
supra,  where  he  distinguishes  tbe  Lawler 
Case  by  sajing  that  in  that  case  the  land 
which  the  widow  bad  conveyed  to  John 
was^  by  the  decree  of  distribution,  assigned 
to  others  and  not  to  tbe  widow.  The  Law- 
ler Case  therefwe  has  no  application  to  the 
case  at  bar,  for  here  the  property  aaslgned 
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hf  tbe  decree  of  dletrlbntloii  to  the  Cferman 
heln  Indadea  llie  propeitr  alleged  to  hare 
been  granted  by  them  to  Campbell. 

The  decteion  In  MartiDovlch  t.  Marsicano, 
■niira,  holds  that  a  decree  of  distribution  to 
the  grantee  of  a  derlsee  does  not  affect  the 
Uen  of  a  jndgment  rendered  against  the  der- 
Isee  before  the  grant  and  prior  to  the  decree. 
It  also  approves  the  principle  of  the  case  of 
Cnierer  t.  Obing  Hong  P07,  enpra.  The  case 
of  Ortw  T.  Pratt,  119  Cal.  149,"  61  Pae  38, 
has  no  bearing  npon  the  precise  question 
hwe  iBTOlved.  What  ma  decided  In  that 
case  was  that  a  decree  of  dtstrlbntion  conld 
not  be  disregarded  or  set  aside  npon  the 
groond  that  it  bad  erroneonsly  declared  and 
oifbrced  a  trust  of  a  character  which  this 
court,  in  other  cases,  had  held  to  be  forbid- 
den by  law,  and  that  such  a  judgment,  al- 
ttongh  erroneous  and  reveraible  npon  direct 
appeal,  was  conclusive  npon  all  parties  there- 
to after  It  became  final;  no  appeal  having 
been  taken.  Our  conclnslon  is  that  the  de- 
cree of  distribution  of  the  estate  of  Charles 
Lax,  deceased,  made  In  the  manner  we  have 
stated,  does  not  bar  the  right  of  the  plaintiff, 
as  successor  of  Campbell.*  to  the  property 
granted  by  the  German  heirs  to  Campbell  be- 
fore that  decree  waa  rendered.  If  that  grant 
Is  otherwise  valid. 

2.  Another  question  presented  Is  that  of 
the  meaning  and  effect  of  the  instrameut  re- 
ferred to  as  "Szhiblt  B."  It  is  claimed  by 
the  respondent  that,  whea  considered  In  con- 
nection with  the  previous  agreement  between 
the  same  parties.  It  Is  not  a  conveyance,  and 
ttial;  at  meet,  it  Is  only  a  mortage  by  the 
German  heln  to  Campbell  to  secure  to  him 
the  payment  of  his  fees  for  the  services 
which  he  agreed  to  render  for  them  as  attoi> 
ney. 

The  flrst  ^reement,  Elxhlblt  A,  was  exe- 
cuted  on  January  6,  188S,  nine  months  after 
the  will  of  Lux  was  admitted  to  probate,  and 
at  a  time  when  the  estate  conld  not  have 
been  ready  for  settlement  or  distribution. 
By  Its  terms  Campbell  agreed  that  he  would 
represent  the  Gwman  h^n  and  act  as  their 
legal  adviser  throughout  the  administration 
Qi  the  estate,  that  he  would  institute  all  ac- 
tlMis  and  proceedings  necessary  for  the  en- 
forcement of  their  rights  and  defend  them 
against  all  suits  and  resist  all  measures  like> 
ly  to  prove  Injnrions  to  them,  that  be  would 
basten  by  all  lawful  means  the  close  of  the 
adminUtiratlon  of  the  Lux  estate  and  secnre 
as  benedeial  a  distrlbntlon  to  them  as  the 
will  and  the  law  would  permit,  and  that  he 
would  do  all  other  acts  during  said  admin- 
totration  that  might  be  de«ned  of  benefit  to 
their  Interests.  In  consideration  of  these 
eovenants  on  bis  part,  the  German  hetrs 
agreed  to  grant  to  htm  three-hnodredths  of 
their  respective  shares  at  the  estate,  subject 
to  the  condition  that  If  he  should  vlidate  his 
part  of  the  agreement,  <a  neglect  to  perform 
the  same  folly  and  in  good  faltti,  the  agree- 
ment should  be  Immediately  asnnUed,  be 
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should  cease  to  be  their  attorney,  and  should 
at  once  release  to  them  all  benefits  to  be  de- 
rived by  blm  from  the  terms  of  the  agree- 
ment. It  Is  to  t>e  Doted  that  this  agreement 
does  not  purport  to  be  a  present  grant  of  a 
tbree-hundredths  Interest  In  their  shares  of 
the  estate,  that  It  la  in  terms  only  an  execu- 
tory agreement  for  a  grant,  and  that  It  was 
to  be  annulled  upon  tue  happening  of  the 
condition.  It  also  provided  that  Campbell 
should  bear  bis  own  traveling  and  other  per- 
sonal expenses  in  performing  bis  duties. 

The  second  agreement.  Exhibit  B,  was 
made  on  July  14,  1880,  two  yean  and  six 
months  after  the  flrst  agreement  In  the  or- 
dinary course  of  administration,  of  an  ordi- 
nary estate,  the  administration  would  have 
then  advanced  far  toward  final  settlement 
The  decree  of  distrlbntlon  waa  not  made, 
however,  until  June  28,  1900.  almost  ten 
years  thereafter.  The  terms  of  Exhibit  B. 
omitting  the  formal  parts  and  substituting 
"German  heirs"  for  "parties  of  the  flrst 
part"  and  "Campbell"  for  "party  of  the 
second  part,"  are  as  follows :  "The  German 
heln  for  and  In  consideration  of  the  recon- 
veyance and  agreement  hereinafter  contained, 
and  of  the  services  already  rendered  and  to 
be  rendered  by  Campbell,  hereby  grant  to 
said  Campbell  an  undivided  Interest  In  all  the 
property  of  the  estate  of  Charles  Lux,  de- 
ceased, equal  to  three-hundredths  (s/100)  of 
the  shares  and  Interests  therein  devised  to 
the  German  heln  by  said  decedent  In  his  last 
will  and  testament  In  consideration  of  the 
forcing  grant  to  him,  Campbell,  the  said 
Campbell  hweby  grants  and  reconveys  to 
the  German  heln  all  the  Interest  In  said  es- 
tate held  1^  him  under  any  previous  agree- 
ment or  conveyance,  and  especially  a  certain 
agreement  and  conveyance  dated  January  6. 
1888,  which  is  hereby  agreement  of  all  the 
parties  hereto  rescinded  and  annulled.  It 
is  agreed  that  whatever  compensation  shall 
be  allowed  to  Campbell  by  the  superior  court 
of  the  county  of  San  Mateo,  as  attorney  for 
absent  heln,  shall  be  flrst  applied  to  r^m- 
burse  him  for  all  outlays  made  by  him  In 
rmdering  his  services  to  the  German  heirs, 
and  the  balance  shall  be  credited  to  the  Gei^ 
man  heln  in  final  settlement  It  Is  fully  un- 
derstood that  the  compensation  herein  provid- 
ed for  shall  embrace  all  services  rendered  In 
the  administration  of  said  «tate  by  Campbell 
op  to  and  Including  the  final  distribution 
thereof." 

This  liratrnmsnt,  on  Its'  fttce,  expresses  an 
absolnte,  present  grant  to  Campbell.  There 
is  certainly  no  presumption  of  law  that  such 
an  instrument  Is  to  be  constmed  as  a  mort- 
gage rather  tlun  as  a  deed  or  assignment. 
There  Is  no  evidence  in  the  record,  aside 
from  its  terms,  to  Indicate  that  the  parties 
nnderatood  that  the  German  heira  were  to  re- 
main the  debtors  of  Campbell  for  the  value 
of  the  aervlcea  he  had  rendered  and  should 
render.  The  terms  of  the  Instrument  do  n<^ 
show  or  express  such  nndmtandiiv  ot  In* 
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tentlon.  To  Qw  ooatrary,  It  declares  that  It 
iB  made  "In  oonaldraatlon**  at  "wrricea  al- 
ready rendered  and  to  be  rendered,"  and  that 
**tbe  compeniation  herein  provided  for"  em- 
braced all  aerrloea  to  be  rendered  np  to  final 
dlattlbntlon,  tbna  showing  that  it  was  con- 
eidered  as  payment  In  advance  for  services 
rendered  and  to  be  roidered,  and  that  each 
payment  was  made  by  the  oonv^ance,  not 
that  it  was  merely  aecnred  ther^y.  The  re- 
leaae  by  Campbtil  of  all  Interest  held  by  him 
under  the  previous  agreement  and  the  can- 
cellation of  that  agre«nent  show  also  that 
the  Intratlon  was  to  make  the  aecond  txm- 
veyance  abs<dote  and  not  conditional,  aa  it 
wDoId  be  In  tifeet  If  it  were  held  to  be  only 
a  mortgf^  The  Owman  helra  thereby  ac- 
cepted Campbell's  promise  to  render  the  aerr- 
ices  apeclfled  and  diveated  themaelvea  of  the 
right  to  annul  or  revoke  the  grant  It  he 
fiUIed'  to  do  80w 

It  iB  dalmed  that  the  conveyance  la  shown 
to  be  a  mortgage  by  the  danse  rdatlng  to  the 
aettlemoit  <tf  allowances  to  Campbell  by  the 
court  a>  attorney  for  absoit  htfrs.  The 
grant  Is  absolute  in  terms,  and  it  dearly 
n^tlvea  the  Idea  that  any  dd>t  remained 
to  be  secured.  To  give  the  clause  the  eCEect 
daimed  would.  1^  mere  omstrucatm.  make 
it  antagonistic  to  and  destructive  of  the 
grant  "Bept^nancy  in  a  contract  must  be 
recondled.  If  possible,  by  aucb  an  Interpreta- 
tion as  will  give  some  effect  to  the  repugnant 
dauses,  subordinate  to  the  genoal  Intent  and 
purpose  of  the  whole  contract"  Civ.  Cojte,  | 
1652.  A  repugnant  danae  will  even  some- 
times  be  wholly  rfijected  In  wder  to  accom- 
pllidt  the  positlTe  and  obvious  genraal  pur- 
pose. Jackson  t.  Paget  &  U  Co.,  128  Cal. 
100, 65  Pac.  78S.  Thla  clause  la  capable  of  a 
reasonable  explanation  and  Intopratatlon 
not  InconalBtMit  with  the  other  parts  of  the 
agreement  A  payment  of  Sees  to  an  attor> 
ney  for  absent  helra  Is  not  made  for  tin 
general  benefit  of  the  estate,  but  scdely  for 
that  of  the  absent  heirs.  It  is  In  the  nature 
of  a  partial  dlstrlbutton  in  advance  to  Uiem, 
and  on  final  setQement  sudi  paymenta  are 
charged  to  them  as  advancemaita  on  ttieir 
shares.  The  grantota  wwe  evidently  the  ab- 
sent bdra  whom  GanqVbell  had  been  appoint- 
ed to  represent  The  services  fOT  which  the 
allowances  were  to  be  made  were  evidratly 
the  same  services  for  wbich  he  was  paid 
the  grant  of  three-bundredtha  of  their  aharea 
by  these  same  heirs.  If  no  adjustment  were 
made  betweoi  them  of  the  court  allowance 
he  would  be  twice  paid  for  the  same  service. 
It  was  necessary  that  he  should  In  some  way 
turn  over  these  allowancea  to  them.  The  ob- 
vious and  proper  way  would  have  been  tor 
him  to  do  80  as  fast  aa  he  received  them. 
Apparently  for  his  benefit  and  convralaice, 
another  plan  was  adopted.  This  plan  vras 
that  he  should  retain  the  allowances,  pay 
therefrom  his  outlays,  and  adjust  the  balance 
on  final  settlem^t  of  the  estate,  conald- 
erlng  the  same  aa  an  advancement  solely  up- 


on the  Vio*  going  to  him,  or,  as  betwem  him 
and  them,  "crediting^  the  same  to  them.  As 
the  grant  included  the  personal  property  and 
money  of  a  very  lai^e  estate,  this  would 
seem  entirely  practicable.  This  Is  what  Is 
meant  by  the  provision  that  these  balances 
should  "be  credited  to  the  German  heirs  in 
final  settlement,"  and  tbna  a  double  payment 
would  be  avoided.  So  understood,  the  clause 
carries  out  the  main  purpose  of  the  agree- 
ment, and  does  not  destroy  the  previous  ab- 
solute grant,  nor  involve  the  absurdity  that 
an  obligation  which  the  grant  discharged 
was  nevertheless  to  be  Icept  alive. 

&  It  Is  further  dalmed  that  at  ih»  time 
the  agreement  waa  made,  Camj^U  was  their 
attorney,  that  an  agreement  betweoi  them, 
made  while  thla  confidential  relation  existed, 
is  presumed  to  have  been  obtained  by  undue 
infiuence  on  his  part  that  it  is  incumbent  on 
him  to  rebnt  this  presumption  'bj  evidence, 
and  that  as  no  evidence  was  given  on  the 
sut^ect  the  court  was  Justified  in  holding 
that  the  grant  was  void,  and  that  the  plain- 
tiff had  no  title  thereunder.  On  the  other 
hand,  the  plaintiff  dalma  that  this  was  alleg- 
ed In  the  answer  aa  an  affirmative  defuue. 
that  the  court  made  no  finding  on  the  issue, 
and  that  for  that  reason  the  decision  Is 
against  law.  and  the  motion  for  aaw  trial 
should  have  been  granted. 

The  rule  aeons  to  be  that  In  cases  where  it 
is  sufficient  for  the  lOalntiff,  suing  In  re^ird 
to  pn^erty,  to  allege  merely  Hiat  he  la  the 
owner  thweoIV  a  denial  of  this  allecatton  Is 
sufficient  to  authorise  tSa  admissitm  of  evl- 
doice  that  the  title  mider  which  plaintiff 
claims  was  absolutely  void  and  not  Toldabla 
merdy,  or  any  evidence  to  show  that  plain- 
tiff bad  no  title,  and  that  In  sudk  eaaes  a 
finding  upon  the  fact  of  title  or  owneraA^  Is 
good  without  a  finding  of  the  particular  facts 
upon  which  such  tittle  or  want  of  Ufle  de- 
pends. Cooper  V.  HUler,  113  CaL  28&  4S 
Pac;  325;  Montedto  T.  Co.  v.  Santa  Barba- 
ra, 144  CaL  604,  77  Pa&  1118;  Adams  v. 
Crawford.  110  CaL  400,  48  Pftc.  48a 

The  rule  Is  wdl  estsbllshed  that  the  rda- 
tlon  of  attorney  and  client  Is  confidential  In 
character,  and  that  any  contract  entered  in- 
to between  them  while  that  relatlmi  ecatln- 
ues,  whereby  the  attorney  obtains  an  advan- 
tage from  the  client  la  presumed  to  have 
been  made  by  the  dlent  under  the  undoe  in- 
fluence of  the  attorney.  Kisling  v.  Shaw.  83 
CaL  44a  ttl  Am.  I>ec.  644;  Otv.  Code  I  228S; 
1  Story,  Eq.  Jnr.  H  810, 811;  2  Pom.  Bq.  Jnr. 
f  890.  In  the  section  cited  Mr.  Pomenqr  says: 
"The  presumption  alwaya  ariaea  against  the 
validity  of  a  purchase  or  sale  between  the 
client  and  attorn^  nmde  during  Qie  exist- 
ence of  the  relation.  The  attorney  most  re- 
move that  presumption  by  showing  affirma- 
tively Hxt  most  perfart  good  fidUi,  tJte  ab- 
sence of  undue  Influence,  a  fkir  price,  knowl- 
edge, Intention,  and  tnedom  at  acUcm  by 
the  cUent  and  alao  that  he  gave  Us  dlmt 
full  information  and  dbdntaeated  advice 


Digitized  by  Google 


-OaL) 


OOOLfiT  T.  KILLER  A  LtTX. 


987 


*  *  •  If  all  ttese  drcnniftanca  are  pror- 
-«a.  tb»  contract  wlH  stand;  U  not,  It  win  be 
defeated  or  aetaslde.**  Hieprerampttondoei 
i>ot  ^>pl7  to  a  transaoUon  In  which  the  at- 
torney openly  aesamee  a  hostile  attitade  to 
bis  tilMt  JohnsOT  T.  Feeemeytf.  8  DeO.  ft 
3.  22.  Nor  Is  It  ivpllcahle  to  a  contract  by 
which  tte  relatl<m  Is  originally  created  and 
the  compensattm  of  the  attorney  fixed.  The 
confidential  relation  does  not  exist  vntU  snch 
omtract  Is  made,  and  In  agreeing  npon  Its 
terms  the  parties  deid  -at  arm's  leogUi.  Bl- 
more  t.  Johnson.  148  IlL  518,  82  N.  B.  418, 
21UR.A.86(KS6Am.St  Itep.  401. 

The  record  does  not  contain  the  answer  In 
fidl,  but  merely  states  Its  snbstance.  tt  re- 
cites: ^niat  a  separate  afitnnatlTe  defense 
-was  presented  averring  that  Oampbefi  was 
attorney  for  the  German  helis  at  the  time 
of  the  execution  of  Bxhlblt  B;  that  It  «*waa 
without  consideration  and  was  obtained  by 
said  Campbdl  by  the  nndue  use  of  his  infln- 
•ence  as  sncb  attorn^;  that  the  same  was 
intended  only  as  a  mortgi^  to  seeare  the 
payment  to  said  Oampbell  of  his  compensa- 
tton  as  such  attorney;  that  said  compensa- 
tion had  been  folly  paid**;  and  that  they  of- 
fered  in  this  Borate  defemse  to  pay  Oamp- 
ben  or  the  plaintiff  any  sums  the  court  should 
find  to  be  doe  from  the  German  hdrs  for 
such  eompensatlmi,  and  asked  **that  said 
mortgsge  be  adjudged  to  be  aatlsfled  and 
that  the  same  be  delivered  up  and  canceled." 
This  Is  all  that  appears  on  the  subject  of  un- 
due biflnence.  It  Is  not  claimed  or  asserted 
that  the  grant  was  void  because  obtained  by 
undue  Influence.  Its  caneeUatkm  was  not 
asked  -on  that  grom^  but  solely  nptm  Itie 
ground  that  it  was  rvaany  a  mortgage.  Vnr 
due  Influrace  seems  to  hare  been  averred  In 
support  of  the  claim  that  It  was  only  a  mui^ 
gage  and  as  a  fttet  tending  te  show  the  inten- 
tion, rather  than  as  a  separate  and  Independ- 
ent defense;  No  evidence  was  given  by  the 
dtfttidanta  in  support  of  such  a  defense. 
They  here  rely  wholly  on  the  bare  i>reiump- 
tloB  aforesaid.  The  agreement  of  January  9, 
1888,  was  Introduced  by  the  irialntlff.  It  cre- 
ated the  relation  <rf  attorney  and  cUent  b»- 
tween  Oampbell  and  the  German  heirs  and 
fixed  his  cnnpensation.  It  declared  that  for 
US  services,  when  completed,  he  should  re- 
ceive the  Identical  three-bnndredths  interest 
which  the  second  agreement,  Bxhlblt  B,  con- 
veyed to  him.  It  U  admitted  that  all  the 
swylccs  contracted  tot  have  been  performed 
by  him.  fRie  first  agreement,  to  vrhleh  no 
undue  Influence  attaches,  constltntce  an  ad- 
mission tv  the  German  heirs  ttiat  the  value 
at  the  services  to  be  performed  equaled  the 
value  ot  the  Interest  they  afterwards  granted 
to  him,  and  It  goes  far  to  ranove  the  pre- 
sumption of  undue  tnfluenee  In  obtaining  the 
grant  In  ordw  to  lay  a  fbundatlon  fbr  the 
aiBrmattre  relief  of  cancellation  asked  for  In 
eonnectkm  with  this  separate  defense.  It  was 
necemry  that  a  finding  be  made  upon  the 
fiacbi  therein  averred.  The  fact  that  no  such 


finding  was  made  indicates  tbat  the  defense 
was  abandoned,  ta  view  of  aU  these  dr- 
enmstances  and  this  condition  of  the  record^ 
we  do  not  think  it  would  be  fair  to  the  plain- 
tiff to  ludd  that  tht  error  In  considering  the 
decree  of  dlsMbntion  as  a  bar  was  harmless 
because  a  presnmpUon  against  the  validly  of 
the  grant  would  arise  from  the.  rations  of 
the  parties  shown  upon  the  face  of  the  In- 
strument,  a  presumption  not  pleaded  as  a 
cause  for  declaring  the  grant  void.  Justice 
requires  that  the  case  be  remanded  for  a 
new  trial  so  that  the  parties  can  IntoUlgently 
state  and  meet  the  Issue  of  undue  Influence 
If  they  so.  deslrfl. 

In  view  of  the  necessity  of  a  new  trial.  It 
may  be  well  to  add  that  the  part  of  the  sec- 
ond agreement  inovldlng  for  the  relmbnrse- 
ment  to  Campbell  of  his  *^tlay8"  did  not 
materially  change  the  obligations  of  the  cll- 
ents  in  rei^ect  to  such  outlays.  The  lan- 
guMie  should  not  be  etmstmed  more  Uberally 
toward  the  attorney  than  its  ordinary  mean- 
ing requires.  In  the  absence  of  a  special 
agreement  to  the  contrary,  a  dlent  Is  bound 
to  repay  his  attorney  for  all  outlays  made 
by  him  In  the  paym«at  of  the  erpeoses  of 
carrying  oq  the  litigation,  and  an  attorney  la 
bound  to  bear  his  own  personal  and  travel- 
ing expenses.  TbB  wwd  "outlays,**  whw 
used  In  that  cwinectlon,  does  not  ordinarily 
mean  the  personal  or  teavtiing  expenses  of 
the  attorney,  but  refers  to  costs  of  suit  and 
other  ezpttises  paid  to  third  persons  for  slm- 
Har  purposes.  It  should  be  so  construed  in 
this  agreement 

The  <nder  denying  a  new  trial  Is  reversed. 

we  concur:  ANGBLLOTTI,  J.;  SLOSS, 
J.';  LOBIGAN,  J.;  HBNSHAW,  J. 

HBLYIN,  J.  I  dissent  from  the  second 
proposition  advanced  by  Mr.  Justice  SHAW. 
I  think  the  instrument  Exhibit  B  was  a 
mortgage. 

On  Rehearing. 

PBR  CURIAM.  The  petitions  for  a  re- 
hearing are  denied.  In  response  to  the  points 
urged  therein,  we  will  say:  That  the  opinion 
In  the  case  npon  the  question  of  the  construc- 
tion and  effect  of  the  instrument  referred  to 
as  *^xhlbit  B,"  and  cqwn  the  question  of  un- 
due Influence,  Is  predicated  iqton  the  fects 
stated  In  the  opinion;  that  it  appears  that 
the  case  was  tried  and  decided  In  the  court 
below  upon  the  theory  that  the  plaintiff  was 
barred  by  the  decree  of  distribution;  and 
that  the  facta,  aUunde,  shown  in  the  record, 
bearing  upon  the  coiutmctlon  and  effect  of 
that  Instrument  and  undue  Influence  In  rela- 
tion to  it  ere  such  facts  only  as  were  In- 
cidentally shown  in  the  course  ot  the  trial  of 
the  ottier  questlm.  If  the  case  is  to  finally 
rest  upon  the  questions  last  mentioned,  it  ts 
more  In  consonance  with  the  oonect  admin- 
istration of  Justice  in  a  cose  InvolTlng.  as 
this  case  does,  large  properties,  that  -the 
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questions  t>e  determined  npon  a  new  trial, 
devoted  directly  to  the  examination  thereof. 
Upon  such  a  trial  all  the  evidence  bearing 
ujKm  snch  qoestlons  can  be  Introduced,  and 
new  pleadings  may  be  filed  If  necessary.  The 
record  now  before  us  omits  many  facts  which 
might  be  relevant  to  th^  propositions;  at 
least  we  sormlae  tiaat  It  does,  from  that 
which  does  appear.  If  upon  such  a  trtal  it 
should  be  claimed  tiiat  the  aforesaid  Instru- 
ment should  be  construed  as  a  grant  of  a 
share  In  value,  only,  of  the  estate,  and  not 
of  the  spedflc  property,  and  that  Campbell 
has  already  received  all,  or  a  large  part  of  It, 
in  money,  thus  satisfying  the  grant,  or  a  due 
proportion  of  it,  or  If  It  should  be  asserted 
that  be  has  elected  to  take  the  whole,  or  part 
of  it.  In  money  by  retaining  such  sums  as 
he  may  have  received  mider  the  orders  of  the 
court  as  attorney  for  absent  heirs,  and*  that 
the  plaintiff  is  thereby  estopped  from  now 
claiming  any  of  It,  or  tlie  ratable  part  of  it, 
as  a  sliare  of  the  real  estate,  or  that  the 
grant  was  obtained  by  undue  Influence,  there 
Is  notbiiu;  in  the  opinion  rendered  which  pre- 
cludes sQch  inquiries.  No  such  qnestlons 
have  been  hereitofore  presented,  either  here 
or  in  the  court  below,  ncv  does  the  record 
here  show  that  Campbell  rec^Ted  any  money 
aa  attorney  fbr  absent  heln. 


(S  OU.  Cr.  319) 

O'BARR      UNITED  STATES. 

(Criminal  Oonrt  of  Appeals  of  Oklahoma.  Dec. 
18,  1909.1 

1.  States  (S  9»>— Tebeitobial  Coubts— Sub- 
sequent Statehood. 

Under  ao  iodlctmeDt  for  murder  returned 
prior  to  statehood,  the  defendant  ahouid  be  tried 
and  punished  uuder  the  law  as  it  existed  at  the 
time  of  the  commission  of  tlie  offense. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig;  S  9.*] 

2.  HoMicinK  <5  309*)— Mansi-adohteb— Ele- 
ments—Statutes. 

An  instruction  deSaing  manslaughter  un- 
der the  United  States  statute  (Rev.  St.  U.  S. 
{  5341  tU.  S.  Comp.  St.  1901,  p.  3028]),  In 
force  in  the  Indian  Territory  prior  to  statehood, 
which  omits  the  word  "willfully,"  is  improper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  349-056 ;  Dec.  Dig.  i  309.*] 

8.  HoificiDB  (S  SI*)  —  Uansuuohteb  — 

"WiLLFULLT." 

The  woid  ''wUlfulIy,'*  as  used  in  the  Unit- 
ed States  statute  denning  manslaughter,  is 
synonymous  with  'intentionally"  or  "design- 
edly." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  52 ;  Dec.  Dig.  S  31.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7468-7481,  788S,  7836.] 

4.  Weapowb  (S  18*)— Use— Cabe  Ekqdtbed. 

The  law  imposes  upon  persoas  handling 
deadly  weapons  the  duty  of  exercising  such  care 
as  an  ordinarily  cautious  and  prudent  person 
would  exercise  under  similar  circumstances. 

[Dd.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  88  34.  35 ;  Dec  Dig.  | 


5.  HOHICIDB  (I  304*)— Gbihiital  Neoligkncb 
— Handling  Weapons— Insthucti on b. 

The  court  In  this  case  Instructed  the  jury: 
"The  law  imposes  upoa  people  controlling  or 
handling  dangerous  instruments  or  agencies  the 
duty  of  exercising  some  care  or  caution  in  the 
manner  of  using  the  dangerous  agency,  and  in 
case  of  gross  or  culpable  neglect  of  this  duty 
the  law  imposes  criminal  as  well  as  civil  lia- 
bility." Held,  error  for  the  reason  that  it  does 
not  define  the  degree  of  care  or  caution  to  be 
used,  or  gross  neglect,  such  as  would  render 
the  defen^ot  guilty  of  criminal  negligence. 

[Bd.  Note.— For  other  cases,  see  Homlddd, 
Gent.  Dig.  1  680;  Dec  Dig.  1804.*] 

6.  Cbiuinal  Law  (|  722*)— Teiai/-Mihcoh- 
duct  or  FaosBOunna  AxroBiraT— Abou- 

ICBNT. 

The  defuidant  being  on  trial  for  murder, 
it  was  improper  for  the  prosecuting  attorney, 
in  bis  closing  argument,  to  make  use  of  the 
statement:  "It  is  your  duty  to  punisb  this  de- 
fendant, who,  by  the  means  of  whisky  given 
the  poor  fldri,  weakened  her  will  and  dalled  ber 
senses,  and  bss  been  her  min.** 

[Bd.  Note^FOr  other  cases,  see  Criminal 
£aw.  Cent  Dig.  |  1674;  Dec  I>If.  |  722.*1 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Le  Flore  Coun- 
ty ;  Malcolm  E.  Rosser,  Judge. 

George  O'Barr  was  convicted  of  man- 
slaughter on  an  indictment  for  murder,  and 
he  brings  error.  Reversed. 

W.  I>.  BuAley  and  Day  &  Da  B<^  tot 
plaintiff  in  error.  Cbarlea  West,  Attj.  Gen., 
and  Cbas.  L.  Hoore,  Asst  Atty.  Gen,  for  tbe 
United  States. 

OWEN,  J.  The  proof  on  part  of  the  stat^ 
In  substance,  is  to  the  effect:  That  tbe  de- 
fendant was  a  married  man  with  a  family  of 
childrai.  The  deceased,  who  was  a  girl  be- 
tween 17  and  18  years  of  age,  on  the  day  of 
the  shooting,  met  the  ^fendant  by  appoint 
ment  away  from  home,  got  into  bis  buj^, 
and  they  were  driviiw  over  the  country  at 
Oie  time  of  the  shooting.  That  defendant 
had,  at  dlffer^it  times  during  the  day,  given 
her  whiBlqr.  That  be  had  been  in  her  com- 
pany on  the  night  before  at  a  church  house 
and  had  there  s^vm  her  whisky.  She  was 
found  In  his  buggy  on  tbe  roadside  with  a 
gunshot  wound  throtit^  her  ne<%  and  a  abort 
time  thereafter  died.  The  evidence  offwed 
on  part  of  the  defwdant  -was  In  perfect  har* 
mony  with  the  evidmce  on  part  of  the  atat^ 
axut  In  addition  thweto,  was  to  the  afBect: 
That  at  the  time  of  tiie  flhooting  Oie  girl  was 
lying  on  his  lap,  witb  his  hand  under  ber 
neck;  that  hla  pistol  had  been  laying  on  tbe 
seat  ot  the  buggy ;  tiiat  ha  and  Uia  deceased 
be^w  playing  with  It,  when  it  was  acddoi- 
tally  dlscbai^ed,  the  ball  pasdng  ttuon^  tbe 
girl's  nieck  and  throogb  his  hand;  that  tis 
Immediately  started  for  a  doctor  at  Uie 
nearest  town;  but  that  before  be  xflacfaed 
there  the  tugs  of  Us  harness  became  nn- 
hitched;  ttiat  he  got  out  of  the  buggy  to  re- 
hitch  them,  and,  thinking  tlie  deceased  was 
dead.  left  txer  In  the  boggy  and  wnt  to  a 
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mlnliiqc  camp,  and  then  engaged  one  of  the 
miners  to  take  blm  to  the  county  seat,  where 
he  snrrendered  to  the  officers.  Among  the 
persons  who  first  saw  the  girl  on  the  road- 
side after  she  was  woanded,  was  a  deputy 
marshal,  who  testified  that  the  girl  told  him 
the  shooting  was  accidental,  and  that  she 
did  not  wish  the  defendant  to  be  in  any  way 
harmed  for  It  Then  Is  no  erldence  in  the 
record  which  tends  In  the  slightest  degree  to 
contradict  the  defendant's  testimony  that  the 
shooting  was  acddentaL  The  case  seems  to 
have  been  tried  on  the  theory  that  the  de- 
fendant was  snUty  of  such  degree  of  care- 
lessness as  would  make  the  accidental  killing 
criminal. 

In  the  motl<m  for  new  trial,  counsel  for 
tb»  defendant  assign  11  reasons  for  setting 
aside  the  verdict.  We  deem  It  nnnecessary 
to  consider  all  of  them.  The  three  upon 
which  counsel  seem  to  rely,  and  wlUch  are 
well  taken,  are  as  follows:  "Third.  Because 
the  conrt  misdirected  the  jury  in  a  matter 
of  law.  In  this,  to  wit:  'Manslaughter  is  the 
unlawful  killing  of  it  homan  being  without 
malice,  eipress  or  Imi^led,  and  without  de- 
llhmtlon.  It  may  occur  upon  a  snddoi  bent 
<rf  passloo  caused  by  provocatloo  apparently 
nUBdent  to  make  the  passion  Irrasiatihle.' 
Fourth.  Because  the  court  misdirected  the 
Surr  In  a  matter  of  law,  In  thl^  to  wit:  TThe 
law  Imposes  upon  people  controlling  or  faand- 
11ns  dangerous  Instruments  or  agendea  the 
duty  of  exercising  some  care  or  caution  in 
the  manner  of  nslns  the  dangerons  agMicy; 
and.  In  case  of  gross  or  culpable  neglect 
itf  this  duty,  the  law  Imposes  criminal  hs 
well  aa  dvU  UaMUty.'  Fifth.  Becauae  the 
eourt  erred  In  its  decision  In  a  question  ut 
law,  In  this,  to  wit:  In  permlttliw  the  a^ 
tom^  for  the  United  States  in  bis  closing 
argument  to  use  the  foDowlng  langaaffe  over 
the  objection  and  exc^itlon  the  defendant: 
'It  la  your  duty  to  punlA  tbls  defendant, 
who,  1^  the  means  of  whisky  given  the  poor 
girl,  weakened  her  wUl  and  dulled  her  senses, 
and  baa  been  her  ruin.* 

The  date  of  the  commlssim  of  the  al- 
leged crime  In  this  case  was  the  20th  day  of 
Uar^,  prior  to  statehood^  The  de- 

fendant was  Ivied  In  April.  1906,  aftw  state- 
hood. The  case  should  have  been  tried  under 
the  law  aa  It  existed  In  the  Indian  Terrltiwy 
at  the  time  of  the  commission  of  the  offense. 
Sharp  r.  State.  8  Okl.  Cr.  — ,  104  Pac.  71. 
Act  Gone.  Hay  2.  1890,  C:  1S8,  26  Stat.  06, 
which  put  the' criminal  laws  of  Aitansas  in- 
to effect  In  the  Indian  Territory,  contained 
the  ftdtcwing  proviso:  "That  In  all  cases 
where  the  lawa  of  the  United  States  and 
■aid  criminal  laws  ot  Arkansas  have  jfto- 
Tlded  tor  the  punishment  ot  the  same  of- 
ftaum,  the  lawa  of  the  United  States  shall 
gonm  aa  to  sntA  offenses."  Section  88,  Ind. 
T.  Ann.  St.  1809.  At  the  time  this  act  of 
Oonsress  went  Into  effect,  the  law  of  the 
United  States  defining  murder  and  man- 


slaughter and  providing  a  punishment  there- 
for was  In  full  force  and  effect  In  Indian 
Territory.  Therefore  the  offense  committed 
In  this  case  should  have  been  tried  and  the 
punishment  assessed  under  the  laws  of  the 
United  States.  "Manslaughter,"  aa  defined 
by  the  United  States  statutes  (Rev.  SL  U.  S. 
S  5341  [U.  S.  Oomp.  St  1801.  p.  3628]).  Is  as 
follows:  "Every  person  who  unlawfully  and 
willfully,  but  without  malice  strikes,  stabs, 
wounds,  or  shoota  at,  or  otherwise  injures 
another,  of  which  striking,  stabbing,  wound- 
ing, shooting,  or  other  Injury  such  other  per- 
son dies.  Is  guU^  of  the  crime  of  man- 
slaughter." The  defendant  was  entitled  to 
an  instruction  defining  manslaughter  as  de- 
fined In  this  statute.  The  Instruction  of  the 
trial  conrt  was:  "Manslan^ter  la  the  un- 
lawful killing  of  a  human  being  without 
malice,  express  or  Implied,  and  without  de- 
liberation." It  will  be  noted  that  this  dif- 
fers from  the  United  States  statute  by  omlt- 
Ung  the  word  "willfully."  The  word  "will- 
fully."  In  the  sense  In  which  it  is  used  In 
this  statute,  means  not  merely  voluiitarily, 
but  with  a  bad  purpose.  It  la  a  synony- 
mous term  with  "intentionally,''  "designedly.'' 
'^nthont  lawful  excuse":  that  la,  not  accident- 
ally. Tbomp.  on  Tr.  |  2200;  Com.  Brooks, 
9  Gray  (Mass.)  808;  Com.  t.  McLaughlin, 
lOS  MaMB.  468;  Boberte  U.  S.,  126  Fed. 
897,  61*  a  O.  A.  427.  In  the  lastnamed  case 
the  United  States  Circuit  Court  of  Appeala,  In 
defining  the  word  '^rlllfnlly,"  aa  used  In 
section  0841,  Bev,  St  U.  S.,  the  section  under 
whldi  tide  prosecution  was  bad,  said:  **In  a 
poial  statute  flie  word  *wlllfnl*  meana  more 
than  it  does  In  ocmimon  parlance;  It- means 
with  evil  Intent  or  l^Esl  malice,  or  without 
reasonable  ground  for  believing  the  act  to  be 
tawfnl"— citing:  State  r.  Preston,  84  Wis. 
676;  State  v.  Qark,  29  N.  J.  Law.  96;  Savage 
T.  TuUar,  Brayton  (Vt)  228;  United  States  v. 
Three  Railroad  Cars,  1  Abb.  U.  S.  196,  Fed. 
Cas.  NO.  16,513;  O^iomas  v.  State,  14  Tex. 
App.  204;  Sam  Lane  t.  State,  16  Tex.  App. 
172.  TblB  comt.  In  the  case  of  Thurman  v. 
State,  8  Okl.  Cr.  — ,  104  Fac.  67,  defines  the 
word  "willfully,"  dtlng  Harrison  v.  State, 
87  Ala.  164,  and  Felton  v.  U.  Sm  96  U.  S.  699, 
24  L.  Ed.  875,  and  quoting  from  Felton  v. 
United  States,  as  follows:  *Dolng  or  omitting 
to  do  a  thing,  knowingly  and  willfully,  Im- 
{Aiee  not  only  a  knowledge  of  the  thln&  but 
a  determtaatlon  with  a  bad  Intent  to  do  It 
or  omit  doing  It  rrhe  word  "willfully,'" 
says  Chief  Justice  Shaw,  In  the  ordinary 
sense  In  which  It  is  used  In  statntea,  means 
not  m«n\j  voluntarily,  but  with  a  t»d  pm- 
pose.'  Commonwealth  v.  Kne^nd,  20'P1<^. 
(Haaa.)  220i  'It  Is  freguentiy  understood.' 
says  Bishop,  'as  slgni^lng  an  evU  Intent 
without  Justifiable  excuse.* " 

The  instruction  of  the  trial  court,  as  quoted 
In  the  fourth  assignment  of  error,  did  not 
state  the  law,  for  the  reason  that  It  falls  to 
define  the  degree  of  care  or  cautltm  to  be 


Digitized  by  Google 


990 


106  PACIB'IO 


BBPOBTBB. 


(OkL 


used,  or  the  tallan  to  nm  sudi  care  as  would 
constitute  careleesnesB,  and  render  the  shoot- 
ing criminal.  The  law  Imposes  upon  persons 
handling  dangerooa  Instruments,  or  deadly 
weapons,  the  duty  of  exercising  ordinary 
care,  or  such  care  aa  an  ordinarily  prudent 
and  cantlouB  person  would  exercise  under 
similar  drcnmstancea.  Careleesnesa  Is  the 
failure  to  use  such  car©  as  an  ordinarily 
prudent  person  would  use  under  similar  cir- 
cumstances. Under  the  proof  in  this  case, 
the  only  theory  on  which  the  jury  could  bare 
found  this  defendant  guilty  of  manslaughter, 
was  that  the  shooting  was  accidental.  If 
defradant'a  handling  the  pistol  was  with  the 
same  caution  that  an  ordinarily  prudent  per- 
son would  have  used,  under  the  same  circum- 
stances, the  accidental  shooting  of  the  ^rl 
would  not  make  Mm  guilty  of  manslaughter. 
On  the  other  hand,  although  the  shooting  was 
accidental,  yet  done  by  defendant  In  the  care- 
less use  or  handling  of  the  pistol,  he  would 
be  guilty  of  manslau^ter.  This  court  said. 
In  the  case  of  Tyner  t.  United  States,  8  OkL 
Or.  — ,  103  Pac.  lOST:  "If  one  fires  a  gun 
recklessly  or  heedlessly,  he  will  not  be  ex- 
cused; and  bis  offense  will  be  at  least  pian- 
slaughter,  though  the  weapon  was  pointed  in 
range  of  the  deceased  by  accident,  with  no 
intention  or  design  of  IdUIng  the  deceased. 
*  *  *  The  law  infers  guilty  intention 
from  reckless  conduct,  and,  where  the  reck- 
lessness is  of  such  a  character  as  to  Justify 
this  inference,  it  is  the  same  as  if  the  de- 
fendant had  deliberately  Intended  the  act 
committed.  When  therefore  one  recklessly 
flres  a  pistol  with  criminal  Indifference  as  to 
the  consequences,  and  another  is  killed,  It  Is 
not  necessary.  In  otdier  to  constitute  this  kill- 
ing murder,  that  the  aceused*  should  at  the 
time  of  firing  have  been  engaged  in  ttie  com- 
mission of  some  unlawful  act,  Independent  of 
and  In  addition  to  the  reckless  firing  Itself." 
In  the  case  of  Roberts  t.  United  States, 
supra,  tbe  court  said:  "In  the  definition  of 
'manslaughter'  contained  In  tbe  statute,  the 
killing  must  be  done  unlawfully  uid  will- 
fully, nie  term  'unlawfully,'  as  here  used, 
means  without  legal  excuse.  The  term  Srlll- 
fully'  here  means  done  wrongfully,  with  evil 
Intent  It  m«uia  ai^  act  which  a  person  of 
reasonaUe  knowledge  and  ability  must  know 
to  be  contrary  to  duty,  and,  while  the  act 
must  be  done  with  evil  design,  and  knowingly, 
aa  herein  stated,  still  a  kUIlng  irtildi  takes 
place  nnder  dTcnmstances  riiowlng  a  recftleaa 
dlBT^rd  tot  the  life  of  another,  and  the 
ret^esa  and  negligoit  ose  of  means  reason- 
ably calculated  to  take  the  life  of  another, 
sneb  killing  would  be  wlllfnlly  done,  aa  the 
term  la  herein  defined."  Hie  inBtmction 
complained  of  informed  the  Jury  that,  in  ease 
of  grosB  or  culpable  neglect,  the  law  Im- 
posed on  tbe  defendant  a  criminal  UaUlIty, 
but  left  the  Jury  to  determine  what  would 
conatltate  gross  ne^ect  What  oonstitiited 
car^essnesB  and  gross  neglect  should  bave 
heen  defined  by  the  nourt  Yoric  t.  Oom.,  82 


Ky.  S60;  Flesh  t.  Lindsay,  115  Ho.  1,  21  8. 
W.  907,  37  Am.  St  Rep.  874;  Lago  v.  Walsh, 
98  Wis.  348,  74  N.  W.  214;  1  Words  &  Phrases. 

The  language  used  by  tbe  attorney  for  the 
state  in  closing  the  argument,  as  set  out  in 
the  fifth  assignment,  was  improper.  The  de- 
fendant in  this  case  was  charged  with  mur- 
der. He  was  not  charged  with  baring  Im- 
proper relations  with  the  young  girL  or  with 
baring  seduced  her,  and  there  was  no  evi- 
dence offered  proving  any  improper  relation, 
or  that  the  girt  bad  been  mined.  An  argu- 
ment along  the  line  as  indicated  by  this  lan- 
guage was  calculated  to  arouse  tbe  preju- 
dices of  the  jury  against  tbe  def«idant 
When  this  language  Is  considered  in  connec- 
tion with  the  lack  of  the  evidence  to  distdose 
any  motive  for  the  killing,  it  cannot  be  ig- 
nored. Every  one  will  admit  that  the  con- 
duct of  the  defendant  in  administering  wbia* 
ky  to  that  youi^  girl  at  the  church  houses 
giving  her  whisky  at  different  times,  meet- 
ing her  by  appointment  taking  her  Into  his 
buggy,  and  driving  across  the  country,  he 
being  a  married  man  with  a  family  of  chil- 
dren, was  reprehensible;  but  however  repTfr- 
bensible  such  conduct,  and  however  severely 
the  same  Is  to  be  condemned,  tbe  courts  must 
not  lose  sight  of  the  t&ct  that  the  defendant 
Is  not  on  trial  for  that  conduct  The  sole 
charge  for  wbldi  tbe  defendant  was  on  trial 
here  was  the  unlawful  killing.  When  tbe 
evidence  discloses  such  repr^enslble  conduct 
on  the  part  of  a  defMidant  auch  conduct  as 
la  calculated  to  arouae  tb»  prejudices  of  an 
ordinary  juror  against  a  defendant,  tbe  trial 
court  should  be  all  the  more  careful  to  con- 
fine the  argunumt  of  attomeya  to  the  material 
facta  aa  proTen.  Brery  one  must  tigTee  that 
the  def«idant  deserves  to  be  punlsbed  (or 
such  conduct;  hat  that  was  not  at  lasne  tn 
this  ca8&  There  being  no  evidence  that  flie 
defendant  bad  caused  tbe  girl's  ruin,  or  that 
tbe  girl  had  In' fact  been  guHtr  of  Impnqwr 
conduct  other  than  drinking  whisky  and 
driving  In  a  boggy  with  a  married  man,  thm 
was  nothing  to  warrant  the  statement  of 
counseL  The  statement  amounted  to  his 
opinion,  an  officer  of  the  court,  that  defend- 
ant should  be  conrtcted  of  the  crime  cbarged 
because  of  acta  for  which  he  was  not  on 
trial.  The  jury  la  awom  to  try  the  case  ae- 
cordlng  to  the  law  and  the  evidence.  They 
are  not  permitted  to  communicate  with  per- 
sons in  or  outside  of  the  courtroom  after 
th^  are  aeleeted  tm  jarora  tat  the  reaaon 
that  perchance  they  might  leaiu  the  aptDUasm 
of  oth^  aa  to  tlie  weigbt  irf  the  evidence  and 
be  Improperly  Influenced.  Tb»  law  throwa 
aronna  the  Jury  every  safeguard  that  the 
verdict  may  be  tbe  result  of  the  awom  testi- 
mony alone.  It  Is  the  provlaoe  of  attonnya 
in  the  argument  to  apply  the  law  to  Hie  teets 
as  disclosed  by  the  erldence,  not  to  assert  aa 
facts  things  not  In  evidence  Hie  argomnt 
la  presumed  to  Infloenee  the  Jury.  The  law 
provides  for  ailment  It  la  one  of  the  moat 
effective  means  of  arriving  &t  the-  trath. 
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Wliy  hare  any  argament  it  the  Jury  1b  not 
expected  to  be  Inflaenced  by  Itl  The  state 
la  given  tbe  closing  of  the  argament  because 
It  has  the  burden  of  proof,  and  the  argument 
Is  as  much  a  part  of  the  trial  as  the  taking 
of  testimony.  It  should  be  governed  by  the 
same  rules  of  fairness,  be  confined  to  facts 
material  to  the  issue,  and  based  upon  the 
competent  testimony.  We  would  not  be  un- 
derstood as  intending  to  abridge  the  power 
of  prosecuting  attorneys  In  arguing  all  the 
facts  brought  out  In  the  testimony,  but  it  is 
oertainly  error  to  argue  tacts  which  are  not 
brought  out  The  state  cannot  convict  a  de- 
fendant of  one  crime  by  proving  him  guilty 
of  another.  This  Is  true  of  the  argument  as 
well  as  the  proof.  It  is  extremely  dlCElcult 
to  formulate  rules  by  which  to  determine 
when  the  statement  of  counsel  will  Justify 
the  court  In  granting  a  new  trial.  It  may 
be  regarded  as  an  established  role  that  It  is 
error,  sufficient  to  reverse  a  Judgment,  for 
counsel  to  state  facta  pertinent  to  the  Issue, 
calculated  to  prejudice  the  Jury,  and  not  in 
evidence,  or  to  assume  In  argument  that  audi 
facta  are  in  the  case,  when  they  are  not 

Many  of  the  courts  have  announced  a  more 
rigid  rule  than  tbia,  and  have  even  gone 
further  In  reversing  cases  on  statements 
made  by  prosecuting  officers  than  we  would 
be  willing  to  go.  In  this  case  we  are  follow- 
ing the  role  of  the  more  oonservatlve  courts. 
In  the  case  of  Dunmore  v.  State,  116  Ala.  69, 
22  South,  541,  the  Supreme  Court  of  Alabama 
said:  "Counsel  must  not  in  argument  to  the 
Jury,  state  as  a  matter  of  fact  that  of  which 
there  la  no  evidence.  Such  statements  are 
not  within  the  latitude  of  discussion  the  law 
accords  the  counsel  and  Is  of  Itself  of  evil 
tendency."  In  the  case  of  Tucker  t.  Hen- 
niker,  41  N.  H.  817,  the  court  said:  "Every 
person  against  whom  an  accusation  Is  made, 
or  a  suit  is  brought  Is  entitled  to  be  tried 
by  a  Jury  and  according  to  tbe  laws  of  the 
land.  This  was  the  greatest  of  all  the  prlTl- 
leges  conferred  by  magna  chartft,  and  is 
guaranteed  by  our  own  fundamental  law. 
This  prlTll^  Is  substantially  Tlolated.  If 
coons^  are  permitted  to  state  facts  and 
comment  upon  them  In  argument  against  the 
•  adverse  party,  whldi  are  not  before  the  jury 
by  proofs  regularly  submitted.  •  •  •  An 
essential  element  in  the  trial  by  Jury  Is  that 
the  verdict  shall  be  rendered  according  to  the 
facts  of  tbe  case,  legally  produced  before 
the  jurors.  •  *  *  When  counsel  are  per- 
mitted to  state  facts  In  argument  and  to 
comment  upon  ttiem,  the  usage  of  courts  r^- 
nlatlng  trials  is  departed  from,  the  laws  of 
eridence  are  Ttolated,  and  the  full  bene0t  of 
trial  Xrjr  Jury  Is  denied.  It  may  be  said,  in 
answer  to  these  views,  that  tbe  statements 
of  counsel  are  not  evidence,  that  tbe  court  Is 
bound  BO  to  instruct  the  Jury,  and  Uut  they 
are  sworn  to  render  tbeir  verdict  only  ac- 
cording to  eridence.  AU  tbis  is  true,  yet  the  ! 
necessary  effect  Is  to  bring  tbe  statements  of  ! 
eouDBel  to  bear  upon  tbe  rerdlct  with  more  I 


or  less  force,  according  to  circumstances;  and, 
if  they  in  tbe  slightest  degree  influence  the 
flndlug,  the  law  Is  violated,  and  the  purity 
and  impartiality  of  the  trial  tarnished  and 
weakened.  If  not  evidence,  then  manifestly 
the  Jury  have  nothing  to  do  with  them,  and 
the  advocate  has  no  right  to  make  them." 
In  tbe  case  of  Brow  v.  State,  103  Ind.  133.  2 
N.  R.  296,  the  prosecuting  attorney  said:  "I 
know  personally  the  saloon  keeper  in  this 
case,  aud  he  Is  guilty  of  tbis,  and  I  am  sure 
of  other  crimes."  This  was  held  to  be  suf- 
ficient to  Justify  reversal.  In  the  case  of 
Martin  v.  State,  63  Miss.  505,  66  Am.  Bep. 
Sis,  the  prosecuting  attorney  said:  "Martin, 
the  defendant,  is  a  man  of  bad,  dangerous, 
and  desperate  charactw ;  but  I  am  not 
afraid  to  denounce  tbe  butcdier  boy,  although 
I  may,  on  returning  to  my  home,  find  .It  -  In 
ashes  over  the  heads  of  my  defenseless  wife 
and  children."  Tbe  Supreme  Court  held 
that  it  was  the  duty  of  tbe  presiding  Judge  to 
Interfere  in  such  case  of  his  own  moUon,  and 
for  hla  failure  to  do  so  gave  the  defandant 
a  new  trial. 

The  following  excerpts  are  a  fair  sample 
of  the  rebukes  administered  to  statementB 
made  by  prosecuting  attorneys,  by  courts 
following  tbe  more  rigid  rule.  In  Perkins  v. 
Barley,  64  N.  H.  624,  16  Aa  21.  counsd  for 
tbe  plaintiff  In  his  closing  argument,  said: 
"That  if  they  (the  jury)  knew  how  the  plain- 
tiff and  his  father  and  brother  were  regarded 
In  tbe  vicinity  In  which  they  lived,  he  would 
be  willing  to  submit  tbe  case  without  argu- 
ment" This  was  held  to  t>e  sufficient  ground 
for  setting  aside  the  verdict  The  case  of 
State  T.  Thompson,  106  La.  362,  80  South. 
SOS,  Is  one  where  the  defendant  was  con- 
victed of  murder  and  sentenced  to  death. 
Tbe  only  error  assigned  was  a  statement  by 
tbe  prosecuting  attorney  in  his  dosing  argu- 
ment, "I  will  say  nothing  to  you  of  her  six 
fatherless  little  children."  There  was  no 
proof  that  the  widow  of  the  deceased  bad 
six  children.  The  Supreme  Court  held  this 
language  was  calculated  to  prejudice  tbe  Jury 
against  tbe  defendant  and  revived  tbe  case. 
The  case  of  Long  v.  State,  81  Miss.  448,  8S 
Soutb.  224,  is  one  where  the  defendant  was 
on  trial  for  burglary.  Tbe  evidence  was  to 
the  effect  the  defendant  entered  the  house  of 
one  Lawson  at  night  Lawson's  daughter,  a 
girl  about  16  years  old,  was  awakened  by 
cold  bands  on  her  face,  looked  up,  and  saw 
the  defendant  standing  by  her  bed.  The  dls* 
trict  attorn^,  in  bis  argument  to  tbe  Jury, 
made  use  of  tbe  fidlowlng  remarks:  **The 
defendant  was  In  tbe  house  on  tbe  occasion 
when  his  offense  was  committed,  not  tot  tbe 
purpose  of  commitUng  the  crime  which 
he  is  diarged  with  alone,  but  for  tbe  pur- 
pose of  commlUtng  another  crime,  one  of  tbe 
vilest  known."  The  Supreme  Court  of  MIs- 
Blsslppl  beld  ttaat  tbis  statement  was  calen- 
;  lated  to  inflame  the  Jury  and  arouse  their 
I  prejudices,  and  for  tbia  wror  rerersed  the 
I  case. 
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For  tbe  reasons  mentioned,  we  do  not  be- 
lieve the  defendant  In  tbia  case  had  a.  fair 
and  Impartial  trial. 

Therefore  the  Judgment  of  the  trial  court 
Is  reversed,  and  the  cause  Is  remanded,  with 
directions  to  grant  tbe  defendant's  motion 
for  new  trial. 

FUBMAN,  P.  J.»  and  DOZLB.  J.,  concur. 


(S  Okl.  2) 

STATE  M  rel.  WEST,  Atty.  Gen.,  «t  al.  r. 
McCAFF&RTX,  County  Treainrer. 

(Supreme  Court  of  Oklahoma.   Nov.  %  1909.) 

1.  Statutes     -164*)~Ijiflied  Repeai.. 

Where  a  section,  expressly  ameadatoiy  to 
another  section  of  a  statute,  purports  to  set  out 
in  fall  all  that  it  is  iotended  to  contain,  any 
matter  which  was  in  the  original  section,  but 
not  In  the  amendatory  section,  is  repealed  by 
the  omission. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  239;  Dec.  Dig.  1  164.*] 

2.  CoNOTTrunowAL  I«aw  (|  121*)— Obliga- 
tion or  Contracts  —  Tax  Febrct  —  Cok- 

TBACT  WITH  COUNTT— REPBAI.  OF  STATUTOBT 
AUTHOUTT  TO  COHTBACT. 

A  contract,  made  under  authority  of  Act 
May  29,  190&  p.  729,  c.  SI,  art  9  (Sess. 
Laws  1907-1908),  by  a  board  of  coun^  com- 
misdODers  with  an  individual,  to  assist  the 
proper  officers  of  the  county  in  the  discovery 
of  property  not  listed  for  taxation,  and  to  re- 
ceive as  full  compensation  25  per  cent,  of  all 
taxes  recovered  under  said  act,  does  not  con- 
fer upon  the  a^ent  a  power,  coupled  with  an 
interest  In  the  subject  of  the  contract,  which 
makes  the  contract  of  agency  Irrevocable. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  cent  Dig.  I  S42;  Dec.  Dig:  f  121.«] 

8.  MANDAinrs  16*>— Natubb  ov  Act  Oom- 
)LANDEi>— Repeal  or  Statutobt  Aitthobitt. 
Where  ao  application  was  made  to  this 
court  by  an  agent,  under  contract  with  a  board 
of  county  commissioners  to  assist  the  proper 
officers  of  the  county  in  the  discovery  of  prop- 
ertv  not  listed  for  taxation  from  1897  to  1907, 
inciQsive,  entered  into  pursuant  to  Act  May 
29,  1908  (Sess.  Laws  1907-1906,  p.  729.  e.  81. 
art.  9),  to  mandamus  the  county  treasurer  to 
give  certain  taxparers  of  the  county,  in  whose 
name  it  was  proposed  to  list  and  assess  certain 
property  alleged  to  have  been  discovered  by  said 
agent,  tlie  10  days*  notice  In  writing  required 
by  said  act,  fixing  the  time  and  place  when  and 
where  objections  thereto  might  be  made,  and 
where,  pending  a  hearinfr,  said  act  was  repealed 
by  the  Act  March  8,  1909  (Sess.  Laws  1909,  p. 
eSsa,  c  88,  art.  3),  to  tbe  extent  of  revoking 
the  autbonty  of  said  tward  of  county  commis- 
siooers  to  employ  said  agent  to  assist  said  offi- 
cers In  tbe  discovery  of  such  property  not  listed 
and  assessed  for  taxation  prior  to  November  16. 
1907,  and  also  revoking  bis  agency  under  said 
contract,  held,  that  all  the  power  of  the  county 
treasurer  to  do  and  perform  tbe  acts  sought 
to  be  required  of  him  in  tbe  business  was  de- 
stroyed by  tbat  part  of  said  act  repealed,  and 
the  mandamus  was  denied. 

[Ed.  Note — For  other  cases,  see  Mandamus, 
Gent.  Dig.  S  46;  Dec.  Dig.  S  10.*] 
4.  MAHOAKUS  (S  16*)— DiSCHBTIOn  OF  COUBT 

— Useless  Acts. 

Mandamus  is  not  a  writ  of  right,  but  one 
resting  within  the  sound  judicial  discretion  of 
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the  court,  and  will  not  be  gnoted  to  compel  ths 
performance  of  a  useless  act 

[Ed.  Note.— For  other  cases,  see  MandamosL 
Cent  Dig.  {  48;   Dec.  dSTi  16.*1 

(Syllabus  by  tbe  Court) 
6,  Stathtbs  (I  277*)— CoNBTBUOTioK— "Br 

VIBTUB  OF." 

The  phrase  "by  virtue  of*  is  defined  as 
meaning  by  or  through  the  aothority  of,  so  that 
as  used  in  the  saving  danse  of  article  5,  |  64, 
Constitution  <tf  Oklahoma,  providing  tbat  the 
repeal  of  a  statnte  shall  not  affect  any  "pro- 
ceedings begun  by  virtue  of  snch  repealed  stat* 
ute,"  means  by  or  throv^  the  authority  of, 
and  in  full  compliance  wlt^  that  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  SI  374,  375;  Dec.  Dig.  i  277.* 

For  other  definltlone,  see  Words  and  Phrases, 

vol.  1,  p.  935.] 

6.  WOBDS  AND  PhBASES— "PBOCEEDINQS." 

"Proceedings"  is  defined  to  mean  all  Oe 
steps  or  measures  adopted  In  the  piosecntloa  or 
defense  of  an  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  0,  h>*  5681-3688.] 

Original  application  for  mandamus  by  tbe 
State  of  Oklahoma,  on  tbe  relation  of  Charles 
West,  Attorney  General,  by  the  Board  of 
County  Commissioners  of  Oklahoma  Connty, 
by  El  E.  Beardon,  County  Attorney,  and  by 
C.  H.  Plttman,  asalnst  Charles  McCafferty, 
County  Treasurer.  Writ  denied. 

Charles  West,  Atty.  Gen.,  for  the  Stata 
E.  B.  Eeardon,  Co.  Atty.,  ft>r  OUahoma 
CJonnty,  M.  Falton  A  John  Adams,  f or  C.  H. 
Plttman.  Brerest,  Smith  Se  CamirtielU  J<An 
H.  Wrl^^  and  George  A.  MaUadc  (Dale  ft 
Blerer,  Derereux  ft  Hildreth,-J.  L.  Brown, 
and  Horace  Speed,  of  counsel),  for  respond- 
ent 

TURNER,  J.  This  Is  an  original  proceed- 
ing in  mandamus,  filed  in  this  court  May  6^ 
1909,  by  the  state  of  Oklahoma,  on  the  rela- 
tion of  Charles  West,  Attorney  General,  the 
board  of  county  commissioners  of  Oklahoma 
county,  by  E.  E.  Reardon.  county  attorney, 
and  C  H.  Pittman,  against  Charles  McCaf- 
ferty, county  treasurer  of  said  county.  The 
petition  substantially  states  that  on  August 
11,  1908,  said  Plttman  was  employed  and 
contracted  In  writing  with  said  board  of 
county  commissioners  to  assist  the  proper, 
officers  of  said  county  in  the  discovery  of 
property  not  listed  and  assessed  for  taxation, 
as  required  by  existing  taws ;  that  said  con- 
tract was  made  pursuant  bo  Act  May  29, 
1908,  c  81,  p.  729,  art.  9  (Sess.  Laws  OlcL 
1907-1008);  that  the  same  provided  that 
said  Plttman  should  receive  the  sum  of  25 
per  cent,  of  all  taxes  recovered  under  said 
act  as  compensation  for  his  services.  A  copy 
of  said  contract  together  with  a  copy  of  the 
minutes  and  proceedings  of  said  board  of 
county  commissioners  with  relation  thereto, 
are  attached  as  exhibits  to  the  petition.  The 
petition  further  alleged  that  under  said  act 
It  was  the  dut?  of  said  McCafferty,  as  county 
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tmunmr,  npon  being  notified  by  said  Pitt- 
man  of  ptoifiwtj  omitted  from  listing  and 
UBeasmept  for  taxation,  to  give  to  tbe  per- 
■OD  In  whose  name  It  was  proposed  to  assess 
rocb  property  10  days'  notice  of  his  loten- 
tlon  BO  to  do,      registered  letter  addressed 
to  such  person  at  his  last-known  place  of 
residence,  fixing  the  time  and  place  when  ob- 
jections In  writing  to  sncb  pTc^>06ed  listing 
and  assessment  might  be  made,  and  that.  If 
It  be  foond  that  said  property  had  been  omit- 
ted from  taxation,  and  had  not  been  listed 
and  aaseesed,  to  list  and  assess  the  same  for 
each  year  it  had  been  omitted,  and  <Aarge 
the  same  with  the  tax  levy  of  tbat  year,  and 
enter  the  same  upon  the  tax  rolls  for  collec- 
tion, and  proceed  forthwith  to  collect  the 
taxes  due  and  payable  thereon;  that  par- 
raant  to  said  employment  he  had  made  «t- 
unlnatlon,  Inreatigatlon;  and  search  to  dls- 
corer  any  property  In  said  coanty  that  had 
been  omitted  from  asBessment  for  taxation 
for  the  yean  1897  to  1907,  Indttalre^  and  as 
exhibits  filed  alleged  a^iediiles  thereof,  show- 
ing the  names  of  perMms  having  pn^jwrty 
omitted  fnnn  listing  and  assessment,  and 
tbe  years  omitted,  and  tlie  amount  of  prop- 
arty  omitted  for  eacSi  year,  alleging  the  in- 
terest ther^  of  tbB  state  and  covn^  to  be 
In  all  1760,000;  tbat  said  McOafferty,  coun- 
ty treasnm,  upon  the  facts  as  stated  haTlng 
bem  brou^t  to  his  kiwwledge,  upoa  reanest, 
refused  and  still  refuses  to  give  the  persons 
In  whose  name  It  is  proposed  to  assess  said 
projfexlj  said  noUee  required  by  law,  and  to 
take  any  steps  to  bring  about  the  proper 
listing  and  assessment  of  said  omitted  jfrc^ 
erty,  or  any  part  there<tf,  for  'any  of  the 
years  named,  and  fails,  ne^ects,  and  re- 
fusee  to  do  bis  duty  as  county  treasurw  un- 
der said  act;  that  plaintiff  has  no  adequate 
remedy  other  than  the  presmt  proceedlnib 
and  prays  that  an  altemattre  writ  of  man- 
damus be  directed  to  said  UcGafferty,  as 
treasurer  aforesaid,  commanding  him  to 
show  cause  why  he  riaonld  not  be  compelled 
to  Issue  said  notice  and  list  and  assess  said 
proper^  and  enter  the  same  upon  the  tax 
roils  of  said  county  for  the  years  during 
wlilcta  It  was  so  omitted  i  and  that  he  there* 
aftcnr  be  required  to  forthwith  proceed  with 
the  ooUectlai  of  said  taxes,  and  for  judgment 
and  costs.   An  examination  of  the  contract 
dladoses  that  no  consideration  appears  upon 
Its  face^  no  limit  is  fixed  for  Its  duration,  and 
that  It  was  for  the  discovery  of  taxes  due 
the  coanty  for  the  past  10  years,  exclusive 
of  the  taxes  then  being  collected  fOr  the  cur- 
rent year.   Bespouding  to  the  rule,  defend- 
ant answered,  In  substance,  that  the  writ 
ahould  not  issue  because,  he  said,  <1)  there 
faa»  been  no  refusal  on  his  part  to  do  any 
duty  enjoined  upon  him  by  law ;  (2)  that  the 
act  under  which  plaintiff  seeks  to  compel  blm 
to  do  and  perform  the  things  set  forth  In  the 
writ  was  not  legally  passed  by  the  Legisla- 
ture, and  never  became  a  law ;  (3)  that  said 
act  is  BO  vague  and  Indefinite  as  to  be  in- 
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capable  of  Intdligoit  Interpretation,  no  defi- 
nite procedure  b^ng  provided ;  (4)  that  said 
act  has.  In  effect,  been  repealed  as  to  all 
property  omitted  from  assessment  prior  to 
Xovemher  16,  1907.  Plaintiff  demurred  to 
the  answer,  and  the  main  questions  neces- 
sary for  us  to  determine  are  whether  the 
act  approved  May  29,  1908,  was  repealed  In 
whole  or  In  part  by  the  act  approved  March 
8,  1909  (lAws  1909.  p.  626,  c.  38,  art.  3),  and, 
if  so,  what  effect,  If  any,  said  repealing  act 
had  on  the  contract  of  employment  of  the 
relator  Plttman  and  on  his  rl^t  to  the  per 
emptory  writ 

The  former  act  provides: 

"Section  1.  The  board  of  county  commifi- 
sioners  of  any  county  in  this  state  may  con- 
tract with  any  person  or  persons  to  assist 
the  proper  officers  of  the  county  In  the  dis- 
covery of  property  not  listed  and  assessed 
as  required  by  existing  laws,  and  fix  the  com- 
pensation not  to  exceed  twenty-five  per  cent 
of  the  taxes  recovered,  under  this  act  Be- 
fore listing  and  asseealng  the  property  dis- 
covered the  county  treasurer  shall  give  tbe 
person  in  whose  name  It  is  pn^rased  to  assess 
the  same,  ten  days'  notice  thereof  by  regis- 
tered letter,  addressed  to  him  at  bis  last- 
known  place  of  residence,  fixing  tbe  time 
and  place  when  objectlona  in  writing  to  sncb 
proposed  listing  and  assessment  may  be 
made.  An  appeal  may  be  taken  to  the 
county  court  from  the  final  actlw  of  the 
treasurer  within  10  days,  giving  notice 
thereof  In  writing  and  filing  an  appeal  bond 
as  in  cases  appealed  from  the  board  of  com- 
mlsaloners  to  the  district  court 

"fiec.  2.  Property  that  has  been  omitted 
from  assessment  through  a  series  of  years, 
shall  be  listed  and  assessed  for  eadi  year 
that  It  has  bem  omitted  and  charged  with 
the  levy  for  tJut  year. 

"Sec.  8.  All  taxes  levied  under  the  provi- 
sions of  tblM  act,  shall  become  payable  Imme- 
diately and  shall  be  entered  upo^  the  tax 
roll,  and  shall  bear  interest  and  penalties  at 
tbe  same  rate  as  provided  by  existing  laws, 
and  shall  become  a  Hen  on  the  property  of 
the  person  liable  for  tbe  tnyment  thereof  in 
the  same  manner  and  to  the  same  extent  as 
In  the  case  of  taxes  levied  under  exiting 
laws. 

"Sec.  4.  An  acts  and  parts  of  acts  in  con- 
flict with  this  act  are  her^  r^ealed. 

"Sec  6.  An  emergen<7  Is  hereby  declare 
ed  to  exist  by  reason  whereof  It  la  necessary 
for  the  preservatl<ni  of  the  public  peace  and 
safety  that  this  act  take  ^ect  from  and 
after  its  passage  and  approval." 

Tbe  latter  act  is  entitled  "An  act  to  ammd 
chapter  81,  article  9,  of  the  Session  Laws  of 
Oklahoma  1907-S  relating  to  the  discovery 
of  property  not  listed,  and  declaring  an 
emergency."  Section  1  of  the  act  provides: 
"Sections  1  and  2  of  article  0  of  chapter  &L 
of  tbe  Session  Laws  of  <m&^  1007-1908  are 
hereby  ammded  as  follows."  Then  follows 
a  re-enactment  of  said  section  1  with  "twsBi- 


t7-flve,"  the  per  cent  of  compensation  al- 
lowed  the  tax  ferret  In  said  act,  omitted,  and 
in  lieu  thereof  "fifteen"  per  c«tt  1b  Inserted 
BB  the  compensation  fixed  by  tbe  repealing 
act  In  lieu  of  section  2  In  the  former,  the 
repealing  act,  section  2,  proTidee:  "Property 
lhat  has  been  omitted  from  assessment  since 
November  16,  1907,  shall  be  listed  and  as- 
sessed for  each  year  that  It  has  been  omitted 
and  charged  with  the  levy  of  that  year.  Pro- 
vided, no  property  shall  be  assessed  for  any 
taxes  tor  any  year  prior  to  November  1ft, 
1907." 

It  is  a  well-known  canon  of  construction 
that  an  act  which  provides  that  certain  sec- 
tions of  a  prior  act  shall  be  amended  "so  as 
to  read  as  follows"  or  "as  follows"  repeals 
all  contained  In  the  sections  of  the  original 
act  not  re-enacted.  26  Am.  &  Eng.  Enc.  of 
Law,  735.  Or,  as  stated  in  the  syllabus  of 
State  ex  rel.  v.  Commissioners  Duval  Co., 
23  Fla.  483,  S  South.  198:  "Where  a  sec- 
tion, expressly  amendatory  of  another  sec- 
tion of  8  statute,  purports  to  set  out  in  full 
all  It  is  intended  to  contain,  any  matter 
which  was  in  the  original  section,  but  Is 
not  in  the  amendatory  section,  is  repealed  by 
the  omission."  Or,  as  stated  In  Junction 
City  V.  Webb,  44  Kan.  71,  23  Pac.  1073: 
"Every  enactment  is  by  implication  a  repeal 
of  all  prior  laws  so  far  as  it  is  contrary  and 
f^ugnant  thereto,  although  there  may  be  no 
repealing  clause."  Or,  as  perhaps  more  aptly 
stated  by  the  court  in  the  syllabus  in  Mayor, 
etc.,  of  Jersey  City  v.  Jersey  City  By.  Co., 
20  N.  J.  Eq.  360:  "The  rule  of  construction 
of  Btatntes  is  that  a  prorlslon  In  a  statate 
Inconsistent  with  a  provision  in  a  former 
statate  repeals  the  first  statute  pro  tanto." 
In  Plerpont  r.  Grouch,  10  Cal.  815,  the  court 
laid  down  the  rule  thus:  "A  statute  may  be 
repealed  by  Implication  as  well  as  In  direct 
terms,  and  It  is  well  settled  that,  where  a 
subsequent  act  Is  repugnant  to  a  prior  one, 
the  last  operates,  without  any  repealing 
Clause,  aa  a  repeal  of  the  first;  and, 'where 
two  acts,  passed  at  different  times,  are  not 
In  terms  repugnant,  yet  if  It  Is  clearly  evi- 
dent that  the  last  was  intended  as  a  revision 
or  subatltnte  of  the  first.  It  will  repeal  the 
first  to  the  extent  In  wbldi  its  provisions  are 
revised  and  snbstitnted.  Rogers  v.  Watrous, 

8  Tex.  62.  58  Am.  Dec  100 ;  Daviess  v.  FalV- 
boim,  3  How.  696,  11  L.  Ed.  760;  Bnlltvan 
T.  People,  15  III.  233;  Lelghton  t.  Walker, 

9  N.  H.  69 ;  Dexter  &  Limerick  Kank  Road 
T.  Allen,  16  Barb.  (N.  Y.)  18;  Com.  r.  Kim- 
ball. 21  PldE.  (Mass.)  S76 ;  HarriBon  t.  Walk- 
er, 1  Kelly  (Oa.)  82;  Sedg.  on  Stat  ft  Oonat 
Law,  m"  Bm»  tilaOi  Uoore  t.  Uaosert  et 
al.,  49  N.  T.  88St  FWiy  «t  A  r.  dty  kjK 
Denver  et  at,  3T  AS*  90  Pft&  74T;  Ka^ 
tiona  V.  LoveJoy,  80  Uiaa,  401,  SI  SobOl  SU; 
Denver,  etc.,  ibr.  Oo.  r.  Cnwintfi  11  Colo, 
soa  19  Pac  478  ;  Schneldar  t.  dtaples,  OS 
WlB.  167,  28  K  W.  145. 

Guided  by  the  roles  thus  announced,  we 


are  of  the  <^lni<m  that  tiie  latter  act  oper- 
ated as  a  repeal  of  the  former  to  the  extent 
of  revf&ing  the  authority  granted  to  the 
board  of  county  commlsBlonera  to  employ  the 
relator  Flttman  to  assist  the  proper  officers 
of  that  county  In  the  discovery  of  property 
not  listed  and  assessed  for  taxation  prior  to 
November  16,  1907,  and  also  reveled  his  coa- 
tract  of  agency.   That  such  Is  the  effect  of 
the  repealing  statute,  if  valid.  Is  not  seri- 
ously controverted,  but  it  Is,  in  effect,  con- 
tended that  the  same  is  void  and  in  conflict 
(1)  with  section  7.  art  2,  of  the  C<mst]tntlon 
of  the  state,  which  provides  that  "No  person 
shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,"  and  (2)  with 
section  15,  art.  2.  whldi  provides  that  "no 
law  impairing  the  obligations  of  contra cts 
shall  ever  be  passed" ;  and  (3)  with  section 
53,  art  5,  which  provides;  "The  L^lslatare 
shall  have  no  power  to  release  or  extlngalsh 
or  authorize  the  releasing  or  extinguishing 
In  whole  or  In  part  the  Indebtedness,  liabil- 
ities or  obligations  of  any  corporation  or  in- 
dividual of  this  state  or  any  county  or  other 
municipal  corporation  thereof — and  (4)  with 
section  64,  art  C,  which  provides:  **The  re- 
peal of  a  statute  shall  not  revive  a  statute 
previotisly  repealed  by  such  statute,- nor  shaU 
such  repeal  affect  any  accrued  rights  or  pen- 
alties or  proceeding  begun  by  virtue  of  SDcfa 
repealed  statute."  Numerous  authorities  are 
dted  in  support  of  these  several  contentions, 
but  with  none  of  them  do  we  agree.  We 
think  it  sufficient  to  say  Uiat  the  fornix  act 
authorized  the  board  of  county  commission- 
ers to  employ  an  agent  for  the  state,  and  to 
agree  with  him  as  to  what  compensation  he 
should  receive  on  the  amount  recovered. 
Thls  it  did,  and  there  can  be  no  doubt  that 
the  agency  thus  created  was  withdrawn  by 
the  repealing  act;  that  Is,  unless  there  was 
a  consideration  given  for  the  contract,  or 
unless  It  was  so  coupled  wltb  an  Interest  in 
the  subject-matter  of  the  agency — that  la,  the 
property  to  be  discovered — as  to  make  the 
agency  Irrevocable.   As  there  Is  no  contri- 
tion that  a  consideration  passed,  the  repeal- 
ing act  revoked  the  agency,  unless  tbe  same 
was  coupled  with  an  interest   That  it  was 
not  Is  clear. 

Speaking  of  this  interest,  tbe  Soprone 
Court  of  MisBonrl,  In  State  ex  rel.  Walker  v. 
Walker,  88  &fo.  279.  said:  "But  tbe  Interest 
In  such  cases  Is  an  interest  In  tbe  safaject  on 
whldi  the  power  Is  to  be  exercised.  An.  in- 
terest In  that  whldt  Is  prodneed  tbe  exer- 
dss  of  the  power  is  not  suflldent.  Tbe  pow- 
er miutt  be  eat^attaA  on  an  Intarat  In  tbm 
proffots  on  vhl«ai  tbs  powoc  li  to  «ixr- 
dssd,  ana  not  an  interest  in  maamr 
rind  from  tb»  exctdw  of  the  powor.  Butst 
r.  Sboaamoiefu  A&ttt,  8  Wbutt.  rt^  s  I- 
Bd.  680;  Bazr  t.  Bchroe««r.  82  CmL  Wt 
Oom  r.  LsttOl^  46  4S1;  nuMane  t. 
BQtteannoro,  SO  Pa.  aa&**  msoooti  ok  rel 
Walker  t.  Walker,  l»  U.  a  ttS^  8  Sop.  Ct 


929,  31  L.  Dd.  769,  was  an  application  to  the 
•tate  court  of  MlBSonrl  tor  a  mandamns, 
which  was  refased.  The  relator  saed  out  a 
writ  of  error.  The  facts  were  that  on  March 
19.  .1881.  the  General  Assembly  of  the  state 
passed  an  act  authorizing  the  fnnd  conunls- 
aioDers  of  the  state  to  employ  an  agent  to 
prosecute,  to  final  settlement  before  Congress 
and  the  Department  at  Washington,  certain 
specified  claims  against  the  United  States  at 
bis  own  expense,  and  receive  as  compensa- 
tion therefor  such  commission  on  the  amount 
collected  by  him  as  might  be  agreed  upon 
between  him  and  said  commissioners,  not  ez- 
ceiedlng  a  certain  per  cent.   Section  3  of  the 
act,  In  substance,  provided  that  to  facilitate 
hia  work  certain  oflicers  of  the  state,  having 
In  their  possession  certain  papers  necessary 
to  the  establishment  of  said  claims,  were  di- 
rected to  turn  them  over  to  said  agent  upon 
written  order  of  the  Governor.    On  Novem- 
ber 24,  18S1,  said  commissioners,  pursuant  to 
said  act,  en^loyed  John  R.  Walker  as  said 
agent,  and  agreed  to  pay  him  for  his  serv- 
ices and  expnues  the  maximum  of  compen- 
sation provided  for  in  the  act    Walker  ac- 
cepted the  employment,  and  made  a  large  ex- 
penditure of  time  and  money  in  discharge  of 
bis  duties  thereunder.    On  March  28,  1885, 
the  act  of  March  19,  1831,  was  repealed  with- 
out a  saving  clause,  and  on  the  same  day  an- 
othw  act  was  passed,  providing  for  authen- 
tication and  payment  of  certain  claims 
against  the  state  for  military  serrices  of  a 
class  In  respect  of  whldi  Walker  bad  hem 
employed  as  agent  It  also  provided  for  the 
deilrery  of  theae  claims  "to  the  agent  for 
collection  ot  the  claims  of  the  state  against 
the  government  of  the  United  States,"  and, 
in  effect,  that  he  should  prosecute  them  to 
settlement  and  to  r^mhuxsemmt  of  the  state 
bty  the  goTemment  of  the  United  States,  and 
as  compensation  tot  socb  services  receive  his 
actual  expenses  Incurred  In  the  prosecution 
ot  the  woiiE,  and  make  repOTt  of  his  work  to 
the  Auditor,  who  should  draw  his  warrant 
tberefor.  provided  the  amount  paid  on  said 
bill  ot  expense  should  not  exceed  6  per  cent 
of  the  amount  of  the  collection  so  made  for 
the  state.    Under  this  act  a  certain  dalm 
was  preewted  and  allow^  and  Walker  de- 
manded it  from  the  Auditor  for  collection 
from  tbe  United  States,  under  his  employ- 
ment as  agent  pursuant  to  said  act  of  ISSI, 
but  was  refused  on  the  ground  that  said  act 
had  been  repealed.   He  thereupon  applied  to 
the  Supreme  Court  of  the  state  for  a  manda- 
mus to  compel  the  Auditor  to  make  the  de- 
livery ;    his  contention  being  that  said  re- 
pealing act  Impaired  the  obligation  of  his 
contract  with  the  state  under  said  act  of 
ISSl,  and  to  that  extent  was  void.  The  court 
denied  the  writ  on  the  ground  that  Walker's 
employment  was  one  of  agency  which  the 
state  could  revoke  at  will,  as  it  did  by  the 
repeallos  act   The  Supreme  Court  of  tbe 
United  States,  In  tttwA,  ht^  that  the  fund 


commissi caiera  were  duly  i 
ploy  an  agent  for  the  sti  i 
blm  on  the  commission  h 
the  amount  collected,  ai 
his  services  and  all  ex  i 
curred  In  that  behalf;  13  . 
created  was  withdrawn  t 
of  1885,  and,  tbe  same  i 
with  an  Interest,  there  1  i 
employment  to  prevent  t1  ! 
iug  revoked,  like  any  otl 
said:    "There  Is  nothing 
transaction,  from  tbe  bei  i 
which  shows  an  intention  : 
Legislature  to  pqrt  with  l 
control  over  the  claims,  e  < 
of  the  oommisalons  of  tb 
had  been  earned.   Walker  i 
er  to  compromise  any  cl  1 
do  was  to  establish  the  d  I 
state  was  ready  to  pay  li 
slons.  Clearly  sudi  an  a  i 
ocable  in  law  because  of 
with  an  Interest  In  the  th  : 
—and  affirmed  the  Judgi  i 
court  denying  the  writ 

Bat  It  la  cMitwded  tbn  , 
act.  was  passed  Mardi  8, 
emergency  dause^  and  thii 
ti,  1909,  bsfon  said  act  t( : 
peal  cannot  affect  this  su  \ 
a  "proceeding  begun  by  -  : 
pealed  act,  and  within  th  i 
the  general  saving  clausi 
Uon  (article  0»  |  Si,  Snj: 
which  reada;  "The  r^eal 
not  revive  a  atatnte  prev  i 
such  Btatuta^  not  ahall  r 
any  accrued  rlghta  or  pei . 
proceedlnga  begun  by  vlrti  i 
atatuta."  But  is  thla  Bull 
proceeding  begun  by  vlrtt 
actf  It  would  seem  not  ' 
that  Act  May  29;  1908,  wai 
Act  Maidi  8.  1900,  pro  taii 
extent  of  revoking  Uie  autl. 
of  county  commissioners  : 
lator  PIttman  to  assist  tl 
of  the  county  in  the  dlscovn 
listed  or  assessed  for  ta»i 
vember  18,  1907,  and  also 
tract  of  agency.  No  othei' 
was  affected,  but  remalne: 
then,  can  It  be  properly  si 
ceeding  in  mandamus  wat; 
if  that  part  of  said  act  rep< 
derstand  how  a  suit  for  a 
instituted  pursuant  to  the 
act  before  its  repeal,  or  h 
vorce,  instituted  pursuant 
of  an  act  authorizing  it  oi 
and  before  its  repeal,  mlgl 
nominated  "proceedings  be 
the  act  rei)ealed,  and  remi 
log  act  unaffected  (inske 
Iowa,  204);  but  neither  die 
act  of  May  29,  1808,  repeal 
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IndeCil  th«  wbole  act  ondertafee  to  give  a 
rlg^t  ot  action  to  any  one,  but  slmplr  author- 
ised the  board  of  conn^  commlBBlonera  to 
make  a  contract  wlOi  a  tax  ferret  and  pre- 
scribe tbe  procedure  Incident  to  bringing  liie 
property  dlscorered  by  blm  within  the  taxing 
power. 

The  phrase  "by  virtue  of*  ia  defined  by  the 
Century  Dictionary  to  mean  "by  or  through 
the  authority  of."  The  court,  In  Bassett  t. 
Mills,  89  Tex.  162,  84  S.  W.  9<t.  BO  held  In 
construing  Act  April  5,  1889,  i  1.  giving  a 
lien  for  work  done  or  material  fnmisbed  for 
any  building  or  Improvement  under  or  "by 
virtue  of"  a  contract  with  the  owner  or  hie 
agent,  trustees,  contractor,  or  contractors. 
"By  virtue  of,"  as  used  In  an  issue  of  cer- 
tain bonds  of  a  municipal  corporation,  which 
redted  that  they  were  issued  "by  virtue 
or*  a  certain  statute,  was  held  by  tlie  Su- 
preme Court  of  the  United  States  In  Inde- 
pendent School  District  T.  Stone,  106  U.  8. 
188,  1  Sap.  Ct  84,  27  L.  Ed.  90,  to  Import  to 
a  bona  fide  purchaser  for  value  full  compli- 
ance with  the  statute.  And  so  we  say  tbat 
the  phrase  "proceedings  begun  by  virtue  of 
such  repealed  statute*'  means  by  or  through 
the  authority  of,  and  in  full  compliance  with, 
that  statute.  How  can  such  be  said  with 
reference  to  the  proceedings  at  bar,  when 
the  repealed  statute  did  not  undertake  to 
give  a  right  of  action  to  anybody?  But  let 
that  be  as  It  may,  what  was  the  object  of 
that  part  of  the  general  saving  clause  under 
discussion  which  Is  preserved  In  the  Con- 
stitution? At  common  law,  where  an  action 
was  brought  under  a  statute  which  was  aft- 
erwards repealed,  the  court  lost  Jurisdiction 
of  the  suit  pending  under  tbe  repealed  act, 
and  could  render  no  Judgment  therein,  on 
the  theory  that  all  suits  abated  by  the 
death  of  the  King,  and  that  the  law  does  not 
survive  the  chief  officer,  the  King.  This  rule 
of  common  law  Is  well  Illustrated  In  French 
T.  State,  03  Miss.  651.  That  was  a  suit 
brought  upon  tbe  bond  of  a  defaulting  tax 
collector.  It  was  Instituted  in  the  name  of 
the  state  of  Hlsalsslppl,  "upon  the  relation  of 
AIe»inder  Felldlng,  agent,  etc,  employed  by 
the  Governor  of  said  state,  under  and  by 
virtue  of  an  act  to  provide  tm  the  collection 
of  revenue  Imivoperly  withheld  from  said 
state  and  county  treasury,  approved  March 
4,  1875"  (Laws  1875,  p.  80,  c.  ^.  Under  the 
provisions  of  said  act  the  Governor  was  au- 
ttiorlzed  to  appoint  a  i^wdal  revenue  agent 
to  bring  suit  against  delinquent  officers,  one- 
half  of  the  recovery  to  go  to  said  special 
agent  The  statute  was  repealed  by  Act  Jan. 
28,  1876  (Laws  1876,  p.  S6>  c.  3^,  several 
numths  before  the  rraiderlng  of  the  Judgment 
at^ealed  from.  There  was  no  saving  clause 
In  the  repealing  act  of  any  suit  pending 
nndor  the  act  repealed.  The  court.  In  pass- 
ing, said:  "Nothing  is  better  settled  than 
that,  under  such  circumstances,  the  court  is 
toft  without  Jurisdiction  to  ^^weed  with  the 


suit.  Musgrove  T.  Vlcksburg  ft  Nashville 
Railroad,  50  Miss.  677.  •  •  •  The  action 
was  brought  solely  by  virtue  of  the  repealed 
statute,  and  with  an  eye  single  to  its  provi- 
sions. Under  Oxeae  circumstances  It  must  be 
dismissed." 

To  mitigate  this  harsh  rule  of  the  common 
law  this  general  saving  clause  was  preserved 
In  our  Constitution,  and  Is  a  part  of  eveiy 
act  passed  by  our  Legislature,  as  much  so 
as  if  expressly  written  in  the  act  The  part 
of  it  under  discussion  simply  means  that 
"proceedings  begun  by  virtue  of  such  re- 
pealed statute,"  Instead  of  b^ng  dismissed 
by  the  court  for  want  of  Jurisdiction  after 
the  repeal  of  that  law,  as  under  the  common 
law,  shall  be  by  tbe  court  retained,  and  pass 
to  Judgment  unaffected  by  the  repealing  act 
so  far  as  the  "proceedings"  are  concerned; 
that  is,  tbe  "proceedings,'*  whl<ai  are  de- 
fined to  mean  "aU  the  steps  or  measures 
adopted  In  the  prosecution  or  defense  of  an 
action,"  shall  not  be  affected,  but,  as  stated, 
the  court  shall  continue  to  entertain  Juris- 
diction and  proceed  to  Judgment  in  the  cause. 
John  0.  Gordon,  Probate  Judge,  v.  State  of 
Kan,  ex  rel.  Henry  Boder,  4  Kan.  421 ;  Main 
Street,  etc.,  Co.  of  Horton  v.  Morton  Hard- 
ware Co.  et  al.,  56  Kan.  448,  43  Pac.  769; 
Joseph  L.  Crawford  v.  David  P.  Shaft,  35 
Kan.  478,  11  Pac.  834;  Charles  Jockers  r. 
Mary  Borgman,  29  Kan.  78,  44  Am.  Rep. 
625.  Tbat  such  was  all  that  was  meant  by 
a  "proceeding  b^n  by  virtue  of  audi  re- 
pealing statute'*  within  the  contemplation 
of  the  general  saving  clause  under  consider- 
ation Is  squarely  passed  upon  in  Peoria,  etc. 
Insurance  Co.  v.  Dlckeraon  et  aL,  28  Iowa, 
274.  In  that  case  the  facts  were  that  pro- 
cess was  served  on  defendants  to  appear  and 
answer  plaiutlfTs  suit  on  the  second  Mon- 
day of  July,  1868,  pursuant  to  chapter  9,  p. 
7,  Acts  11th  Gen.  Assem.  fixing  the  terms  of 
court  of  Polk  county  for  the  first  Monday  of 
February  and  the  second  Monday  of  July 
of  each  year.  A  short  time  prior  to  the  ap- 
pearance day  tbe  Legislature  passed  anotbw 
act  (Acts  12th  Gen.  Assem.  p.  16^  c.  127), 
providing  that  the  time  for  holding  aald 
court  thereafter  should  be  on  the  fourth 
Monday  of  Februaiy  and  the  fonrth  Monday 
of  October  of  each  year.  Said  act  contained 
no  saving  clause  with  reference  to  suits  or 
proceedings  pendli^,  bat  Revision  ISOO;  |  29, 
provided,  In  effect,  "that  the  r^>eal  of  a  stat 
nte  doea  not  affect  any  proceeding  com- 
menced  under  It"  ThB  defendante  failed  to 
appear  at  the  October  team,  whereupon  de- 
fault was  entered,  and  Judgment  rendered 
thereon  against  them.  A  motlcm  to  set  aside 
the  default  was  overruled  by  the  trial  court 
and  the  questltHi  before  the  Supreme  Court 
was  whether  the  default  was  rightfully  en- 
tered. The  court  in  amstming  the  sectton 
of  the  statute,  supra,  in  effect,  held  that  tbe 
trial  court  had  Jurisdiction  of  the  persons  of 
defendants;  that  tb%  suit  was  a  proceeding 
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commenoed;  titot  lald  prooeedlngB  were  in 
no  way  affeetod  by  tbe  repeal  of  ttae  statute 
(fbangliig  tbe  terms  of  court;  tiiat  every  one 
was  bound  to  take  notice  of  a  public  stat- 
ute; tbat  the  default  was  rightfully  en- 
'  tered— and  affirmed  the  Judgment  of  the 
lower  court  Boobwalter  t.  Conrad  et  al., 
iS  Mont  464.  88  Pac  673,  8S1,  was  a  suit  In 
ejectment  commenced  In  M.  county,  where 
the  land  was  situate,  pursuant  to  section  U, 
art  8,  of  the  Constitution.  Section  56  of  the 
Code  <rf  Civil  Procedure  of  1887  provMed  that 
such  action  should  be  tried  there.  Prior  to 
Uie  appearance  of  defendant  the  land  was 
cut  Into  F.  coonty  by  a  Bubseaoent  act  of 
the  LegUlature  creatiiig  a  new  county.  At 
tbat  time  section  200,  dlv.  6,  Gen.  Laws, 
Comp.  St  18S7,  was  In  part  as  follows:  "No 
acdon,  *  «  •  poidtng  at  the  time  any 
^tntocy  provision  shall  be  repealed,  shall 
be  affected  by  sndi  repeal  but  the  tame  sh^I 
proceed  In  all  respects  as  If  such  statutcny 
provislona  had  not  been  repealed."  Counsel 
cttitended  that  under  said  section  of  the  statr 
nte  the  action  should  proceed  in  M.  county, 
because  it  was  pending  there  when  V.  county 
was  created,  and  that  the  act  creating  the 
latter  county  could  not  affect  the  action  then 
pndlng  In  M.  county.  The  court  held  a 
"snlt^*  to  be  "any  proceeding  for  the  purpose 
of  obtaining  each  remedy  as  the  law  allows," 
and  in  effect  that  "suit,  actimi,  and  Judicial 
proceeding"  were  synonymous  terms;  diat 
the  act  creating  F.  county  did  not,  in  the 
language  of  said  section,  affect  tbe  action 
pending  In  M.  county,  or  have  to  do  with  it 
at  all,  and  that  no  rights,  pleaa,  or  defenses 
therein  were  affected  thereby,  and  that  said 
section  referred  to  the  proceeding  and  its 
preservation,  and  not  the  place  of  trial.  We 
are  therefore  of  opinion  that  inamnuch  as 
we  bare  not  dismissed  this  cause,  but  have 
proceeded  to  Judgment  herein,  the  repealing 
statute  did  not  and  has  not,  affected  this 
proceeding.  If  indeed  this  is  a  "proceeding 
begun  by  virtue  of  such  repealed  statute,'- 
upon  which  we  express  no  opinion. 

Said  general  saving  clause  we  believe  to 
be  a  rule  of  construction  for  determining  the 
intent  of  the  Leglslatore.  It  has  been  de- 
clared so  to  be  wherever  we  have  met  it  in 
the  books,  except  In  our  own  Constitution. 
Determining  that  intent  in  the  passage  of  the 
acts  under  consideration,  we  believe  tbat  of 
the  drat  to  have  been  to  reach  beck  for  a 
series  of  years  and  discover  all  property 
which  had  escaped  taxation  during  tbat  time 
and  bring  It  ander  the  taxing  power.  To 
that  end  said  act,  In  effect  provided  tbat 
the  board  of  county  commi68lon«v  might  em- 
ploy a  ferret  and  further  provided  the  pro- 
cedure to  accomplish  the  ultimate  purpose 
of  tiie  act   The  relator  Plttman  was  em- 


ployed pursuant  to  the 
and  entered  apou  the  di 
Subsequently  the  leglsl 
and  in  part  repealed,  i 
effect  declaring  that  i  i 
Intent  of  the  Le^lat  \ 
pn^erty  which  had  es  i 
to  the  admission  of  the  i 
and  by  said  n^eallng  a  , 
the  agency  of  the  tern 
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Is  not  a  writ  of  rl^t,  bi 
within  the  sound  legs 
court,  this  ferret  does  nc  i 
ly  to  that  discretion  whe 
he  asks  us  to  compel  b^  i 
the  respondent  McCaffe  ; 
do  a  useless  act ;  that  Is  i 
In  effect  to  cite  some  t  i 
zens  of  Oklahoma  count;  - 
certain  property  alleged  t 
and  to  have  escaped 
series  of  years,  should  i 
taxation  for  those  years,  ; 
to  subject  It  to  taxatl  : 
when  discovered. 

Commonwealth  ex  r  1 
Springfield  T.  Commlsslo  i 
Pick.  (Mass.)  601,  was  n: 
said  commissioners  to  ci  ; 
to'  be  constructed,  and  < 
of  so  doing  to  the  co  i 
show  cause  to  the  Siit)  ■ 
next  May  seesIoD  In  Han:  i 
the  commlsslODers  appe 
Later  petitioners  moved  \  i 
nnd  that  the  peremptorj 
motion  was  met  by  a  i  i 
ents  to  quash  the  wr  I 
ment  on  said  motions,  an  < 
pealing  the  act  provldin  i 
of  "commissioners  of  hi ; 
rlded  for  the  appolatmei 
mlssloners,"  who  were  i ; 
powers  of  commissioners  i 
question  before  the  8u; 
"nhether  the  commlsslc  i 
can  now  lawfully  be  com^  i 
to  execute  the  duty  assii 
repealed  statute;  or,  in  c I 
er  any  power  or  authority 
body  In  relation  to  the 
these  proceedings,  which  ] 
Ity  they  may  be  compellei 
passing,  the  court.  In  effec 
the  power  of  the  commissi 
to  act  in  tbe  premises  wai 
repealing  statute,  they  coi 
and  it  was  accordingly  dei 

The  writ  Is  denied.  AI 
cur. 
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BYEBS  T.  TEiaRITORT. 

(Supreme  Court  oC  Oklahoma.  Oct  18,  1909.) 
Osnniux  Law  (|  1018*)  —  JuBisDicnon  — 

CBniiif  AL  CO0BT  OS  Appeals.  _ 

On  the  creation  of  the  (^mmal  Oourt  of 
Appeals  with  exclnsiTe  appellate  jurisdiction  in 
cnminal  casea,  by  cmeration  of  law  it  acgoired 
authority  and  jurisdiction  to  proceed  with,  hold, 
and  determine  all  cases  of  that  character  then 
pending  on  appeU  in  th«  Sapieme  Goart  ot  tlie 
State. 

[SU.  Kote.^For  other  eawi^  lee  Otimlnal 
lAw,  Dec  Pi*,  i  lOia*] 
(Sfllabas  by  the  Court.) 

A.  N.  Byers  was  convicted  of  crime,  and 
brlnga  error  to  tbe  Supreme  Court  From  an 
order  transferring  the  case  to  tbe  Supreme 
Court,  motion  that  order  transferring  cause 
from  Supreme  Court  to  the  Criminal  Court 
of  Appeals  be  set  aside  denied. 

See.  also,  1  Okl.  Cr.  677,  100  Pac.  201,  103 
Pac.  532. 

A..  C.  Cmce,  S.  H.  Bussell,  and  A.  J.  Mor- 
rla,  for  plaintiff  in  error.  Charles  We*t, 
Atty.  Gen,,  and  Chns.  L.  Mouro,  Asst.  Atty- 
Gen.,  for  the  Territory. 

DUNN,  J.  At  tbe  time  of  tbe  creation  of 
the  state  of  Oklahoma,  there  was  pending 
on  the  do<^et  of  the  Supreme  Court  of  the 
territory  an  action  in  which  A.  N.  Byers  was 
plaintiff  in  error,  and  the  territory  of  Okla- 
homa was  defendant  in  error.  On  May  18, 
1008,  there  was  approved  by  the  Governor 
of  the  state,  an  act  creating  a  Criminal  Court 
of  Appeals,  and  on  September  3,  1908,  this 
court  made  an  order  transferring  the  cause 
above  mentioned  to  this  newly  created  court 
for  determination.  On  March  15,  1909,  the 
Criminal  Court  -of  Appeals  by  its  opinion 
afllrmed  the  judgment  of  the  trial  court 
On  August  13,  1909,  the  plaintiff  in  error  by 
bis  counsel  filed  motion  in  this  court  pray- 
ing that  tbe  order  transferring  said  cause 
from  the  Supreme  Court  to  the  Criminal 
Court  of  Appeals  be  set  aside,  and  tbat  tbe 
cause  be  reinstated  on  tbe  docket  of  the  Su- 
preme Court  and  by  It  decided. 

It  Is  tbe  contention  of  counsel  that  by  the 
provisions  of  the  enabling  act,  the  amend- 
ments thereto,  and  tbe  Constitution  of  the 
state  of  Oklahoma,  the  Supreme  Court  was 
made  tbe  successor  of  the  Supreme  Court  of 
the  territory  of  Oklahoma,  and  as  such  was 
given  exclusive  appellate  jurisdiction  to  pro- 
ceed with,  bold,  and  determine  all  criminal 
cases  pending  on  appeal  in  tbe  Supreme 
Court  of  the  territory  of  Oklahoma  at  tbe 
time  the  state  was  admitted  Into  the  Union, 
and  tbat  tbe  jurisdiction  of  the  Criminal 
Oourt  of  Appeals  Is  expressly  limited  and 
confined  to  criminal  cases  appealed  from 
county  and  district  courts  of  the  state,  and 
hence  bad  no  jurisdiction  to  take  or  deter- 
mine this  cause.  In  support  of  the  proposi- 
tion, counsel  quote  from  an  act  of  Congress, 
approved  June  16.  1906  (34  Stat  277,  c 
3335,  I  18,  Snyder's  Const  Okl.  {  18,  p.  411)# 


popularly  known  as  the  "Enabling  Act" 
which  reads  as  follows:  "Hist  the  Supreme 
Court  or  other  court  of  last  resort  of  said 
state  shall  be  deemed  to  be  the  successor 
of  said  territorial  appellate  courts  and  shall 
take  and  poasees  any  and  all  jurisdiction  u 
such,  not  herein  otherwise  specifically  pro- 
vided for,  and  shall  receive  and  retain  the 
custody  of  all  books,  dockets,  records,  and 
files  not  transferred  to  other  courts,  as  here- 
in provided,  subject  to  tbe  duty  to  furnish 
transcripts  of  all  book  entries  In  any  speci- 
fied case  transferred  to  complete  the  record 
thereof."  And  also  from  an  act  approved 
March  4.  1907  (34  SUt  1286.  c.  2911.  {  2).  be- 
ing amendments  to  said  act  section  17  there- 
of (Stiyder's  Const  p.  414)  which  reads  as  fol- 
lows: "That  all  causes,  proceedings,  and 
matters,  civil  or  criminal,  pending  In  the  Sti- 
preme  Court  of  the  territory  of  Oklahoma, 
or  In  the  United  States  Court  of  Appeals  in 
the  Indian  Territory,  not  transferred  to  the 
United  States  Circuit  or  District  Courts  In 
said  state  of  Oklahoma  shall  be  proceeded 
with,  held,  and  determined  by  the  Supreme 
Court  or  other  final  appellate  court  of  such 
state  as  tbe  successor  of  said  Supreme  Cooirt 
of  the  territory  of  Oklahoma  and  of  tbe 
United  States  Court  of  Appeals  In  the  Indian 
Territory,  subject  to  tbe  same  right  to  re- 
view upon  appeal  or  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  now  al- 
lowed from  the  Supreme  or  final  appellate 
court  of  a  state  under  existing  laws."  Also 
section  26  of  the  Schedule  to  the  Constitu- 
tion (Snyder's  Const  p.  388):  "All  cases, 
civil  and  criminal,  pending,  upon  the  admis- 
sion of  the  state  Into  tbe  Union,  In  the  Su- 
preme Court  of  the  territory  of  Oklahoma, 
on  appeal  or  writ  of  error  from  the  district 
or  probate  courts  of  any  county  or  subdivi- 
sion within  tbe  limits  of  the  state,  and  the 
papers,  records,  proceedings,  and  seal  of  said 
court  shall  be  transferred  to  the  Supreme 
Court  of  the  state,  except  as  Is  otherwise 
provided  in  the  enabling  act  of  Congress." 
Also  section  28  of  the  Schedule  to  the  Con- 
stitution (Snyder's  Const  p.  389);  "The  terms 
and  provisions  of  an  act  of  (;k)ngre6s,  en- 
titled *An  act  to  amend  sections  sixteen,  sev- 
enteen and  twenty,  of  an  act  entitled  "An 
act  to  enable  the  people  of  Oklahoma  and  In- 
dian Territory  to  form  a  (Constitution  and 
state  government  and  be  admitted  Into  the 
Union  on  an  equal  footing  with  the  original 
states;  and  to  enable  the  people  of  New 
Mexico  and  Arizona  to  form  a  Constitntlon 
and  state  government  and  be  admitted  Into 
the  Union  on  an  equal  footing  with  the  orig- 
inal statesi"  *  are  hereby  acc^ted,  and  the 
jurisdiction  of  tbe  cases  enumerated  therein 
is  hereby  assumed  by  tbe  courts  of  the 
state."  Also,  sectitm  2.  art  7,  p.  210,  Sny- 
der's Const:  "The  appellate  Jurisdiction  of 
the  Supreme  Court  shall  be  coextensive  with 
the  state,  and  shall  extend  to  all  civil  cases 
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at  law  and  In  equity,  and  to  all  criminal 
cases  until  a  Criminal  Court  of  Appeals  with 
exclusive  appellate  Jurisdiction  In  criminal 
cases  shall  be  established  by  law." 

Congrress  recognized,  at  the  time  the  en- 
abling act  was  pasBed,  that  there  were  a 
number  of  cases,  cItII  and  criminal,  pend- 
ing In  the  appellate  courts  of  fhe  two  ter- 
ritories, and  that  a  necessity  would  exist 
on  the  creation  of  the  state  to  dispose  of 
these  cases  for  determination  In  some  court 
to  be  created  by  the  new  state  Constitu- 
tion. It  was  not  the  purpose  or  policy  of 
Congress  to  establish,  flx,  or  limit  the  jur- 
isdiction of  the  appellate  courts  of  the  state 
In  the  passage  of  section  17  or  of  any  of  the 
other  sections  of  the  enabling  act  The 
terms  of  tbat  section  upon  which  counsel 
for  morant  rely  are  that  the  causes,  civil 
and  criminal,  above  referred  to,  "shall  be 
proceeded  with,  held,  and  determined  by  the 
Supreme  Court,  or  other  final  appellate  court 
of  such  state  as  the  successor  of  said  Su- 
preme Court  of  the  territory  of  Oklahoma," 
etc.  The  power  to  create  a  state  govern- 
ment and  to  adopt  a  Constitution  limiting 
and  defining  the  powers' of  the  different  de- 
partments of  that  government  carried  with 
it  the  power  to  flx  the  Jurisdiction  of  its 
final  appellate  courts,  both  for  civil  and 
criminal  causes.  Exercising  the  power  thus 
given,  there  was  adopted  as  a  part  of  .sec- 
tion 2,  art.  7,  p.  210,  Snyder's  Const.  Okl., 
the  following:  "The  appellate  Jurisdiction 
of  the  Supreme  Court  shall  be  coextensive 
with  tlie  state,  and  shall  extend  to  all  civil 
cases  at  law  and  In  equity,  and  to  ail  crim- 
inal cases  until  a  Criminal  Court  of  Appeals 
with  exclusive  appellate  Jurisdiction  In  crim- 
inal cases  shall  be  established  by  law."  Un- 
der the  terms  of  the  section  of  tbo'enabllng 
act  last  referred  to,  the  Supreme  Court  took 
Jurisdiction  of  those  criminal  cases,  as  snc- 
cessor  to  the  Supreme  Court  of  the  territory 
of  Oklahoma ;  but  In  the  section  which 
created  it,  and  established  ite  Jurisdiction, 
there  was  contained  the  proviso  that  Its  ap- 
pellate Jurisdiction  as  to  criminal  causes 
should  extend  to  criminal  cases,  until  a 
Criminal  Court  of  Appeals  should  be  estab- 
lished. On  the  establlstiment  of  the  Crimi- 
nal Court  of  Appeals  with  exclusive  appel- 
late Jurisdiction  in  criminal  cases,  It  then 
became,  tar  the  purposes  of  the  enabling  act 
and  for  these  cases,  the  successor  of  the 
Supreme  Court  of  the  territory  of  Oklahoma. 
To  our  minds  the  only  limitation  contained 
!n  Ibe  section  of  ttie  enabling  act  whUAi  we 
are  here  discussing  is  tbat  the  cases  on  ap- 
peal sbonld  be  detwmlned  by  an  appellate 
court  established  by  the  Constitution  or  by 
stBtnte,  vested  with  Jnrlsdlctlim  of  timller 
cases. 

On  Bfay  18,  1806,  thwe  was  approved  an 
act  passed  by  the  first  Legislature  of  the 
state  of  Oklahoma  (Laws  1907-OS,  p.  2t)l,  c. 
28,  art  1),  section  1  of  which  prortdes  that 
"there  la  bneby  created  a  Criminal  Court 


of  Appeals,  •  •  •  •»  and  section  2  con- 
tains the  provision  that  "the  Criminal  Court 
of  Appeals  shall  bave  exclusive  appellate 
Jurisdiction  In  all 'criminal  causes  appealed 
from  the  county  and  district  courts  In  this 
state."  Section  0  of  the  same  act  provides: 
"The  Supreme  Court  Is  hereby  authorized  to 
transfer  to  said  Criminal  Court  of  Appeals 
of  the  state  of  Oklahoma,  any  criminal  cases 
now  or  hereafter  pending  in  said  court  for 
determination  by  said  court"  Acting  under 
these  statutes,  thiq  case,  along  with  many 
others  of  a  similar  character,  was  transfer- 
red to  this  newly  created  Criminal  Court  of 
Appeals,  which  thereby  acquired  Jurisdiction 
to  hold  and  determine  the  same.  The  phrase 
contelned  In  section  2  of  the  act  Just  refer- 
red to,  providing  for  Jurisdiction  In  this 
court  of  criminal  causes  appealed  from  dis- 
trict and  county  courts  of  the  state,  has 
reference  solely  to  the  situation  which  exist- 
ed at  the  time  of  the  creation  of  said  court, 
and  the  authority  given  In  section  9  to  the 
Supreme  Court  to  transfer  to  the  newly 
created  Criminal  Court  of  Appeals  any  crim- 
inal cafies  "now  or  hereafter  pending,"  In 
our  Judgment,  fixes  In  that  court  Jurisdic- 
tion to  determine  the  cases  transferred. 

On  March  2,  1909,  the  second  Le^lature 
passed  an  act  perpetuating  the  Criminal 
Court  of  Appeals  (Laws  1909,  p.  170,  c.  14, 
art  2),  and.  In  harmony  with  the  constmc- 
tlon  which  we  have  placed  upon  the  act 
passed  by  the  first  Legislature,  section  21 
of  the  act  Just  referred  to  provides  that:  "In 
all  criminal  cases  wherein  any  person  has 
been  convicted  of  crime  In  any  court  In  this 
state  prior  to  the  date  of  the  passage  and 
approval  of  this  act  and  In  all  other  crim- 
inal cases  wherein  the  state  of  Oklahoma  la 
required  by  law  to  assume  the  care,  con- 
trol, custody  and  Jurisdiction  of  persons  cim- 
victed  of  crime  in  any  court  In  Indian  or 
Oklahoma  Territories,  prior  to  statehood,  and 
in  any  of  the  cases  hereinbefore  enumerated,' 
wbcreln  any  person  has  been  convicted  and 
sentenced  by  any  of  the  aforementioned 
courts  to  any  prison,  or  penitentiary,  situ- 
ated outside  of  the  territory  now  comprising 
the  state  of  Oklahoma,  and  any  such  person 
60  convicted  and  sentenced  having  heretofore 
taken  an  appeal  from  such  conviction  and 
sentence,  which  appeal  is  now  pending  before 
the  Criminal  Court  of  Appeals  of  this  stete ; 
and  upon  tibe  bearing  of  such  appeal  should 
the  Criminal  Court  of  Appeals  be  of  opInl<m 
that  tbe  conviction  and  sentence  In  such  cases 
should  be  affirmed,  said  court  shall  bare  tbe 
power  to  modi^  the  sentence  of  tbe  trial  court 
in  said  case,  to  the  extent  of  changing  Oie 
place  of  confinement  of  the  appeHant,  or  ap- 
pellants, from  the  prismi  or  penitentiary  sit- 
uated without  the  state  of  Oklahoma  dealg- 
imted  In  tbe  Judgment  of  said  trial  court 
to  audi  oQier  place  of  confinement  withbi 
tbe  state  as  may  be  provided  by  lav  for 
persons  convicted  of  crime."  Tbta  sectkm 
to  our  minds  makea  conduslTe  tbe  Intention 
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of  the  Legislature  to  confer  upon  the  Crim- 
inal Court  of  Appeals  full  power  and  Juris- 
diction to  take,  hold,  and  determine  any  and 
all  criminal  causes  pending  on  appeal  In 
the  Supreme  Court  at  the  time  of  Its  crea- 
tion. This  construction  Is  not  in  conflict 
with  the  terms  of  the  enabling  act,  but  is 
In  harmony  with  It;  It  being  the  Intent  and 
purpose  of  the  enabling  act,  as  we  hare  seen, 
to  place  the  Jurisdiction  of  these  causes 
pending  on  appeal  in  some  final  appellate 
tribunal  to  be  established  by  the  Constitu- 
tion or  by  law.  That  such  Is  a  proper  con- 
struction of  the  scope  of  the  enabling  act, 
see  the  case  of  State  of  Montana  ex  rel. 
Halre  r.  Rice,  State  Treasurer,  201  IT.  8. 
291,  27  Sup.  Ct  281.  51  Lu  Ed.  490. 
The  motion  la  overruled. 

KANSV  C.  J.,  and  TTTRNSB,  WILUAHS, 
and  HATES,  33.,  concur. 


(2S  Okl.  287) 

NOBBIS  et  el.  r.  CROSS,  Secretary  of  State. 
(Supreme  Court  of  Oklahoma.    Dec  7,  1809.) 

1.  Statutbs  (8  85%*)— Bnaotmbnt— RBraBBK- 
DUM  Petition— SuFTiciKNCT  op  Filing. 

When  referendum  petitions  are  offered,  un- 
der the  proTisions  of  the  act  of  the  Legislature 
approved  April  16,  1903  (Sesa.  Laws  1907-1908, 
n.  440,  c.  44),  to  the  Secretary  of  State  for 
Sling,  and  are  received  by  said  officer  Cor  auch 
purpose,  and  retained  in  his  custody  among  the 
records  of  his  office,  the  same  will  be  deemed  to 
liave  been  filed  although  no  indorsement  of 
filing  Is  made  thereon  by  said  officer,  and  al- 
thouxh  he  failed  to  detach  the  sheets  containing 
the  Signatures  and  affidavits,  and  cause  them  all 
to  be  attached  to  one  or  more  printed  copies  of 
tiie  measure  in  the  presence  of  the  Governor  and 
of  the  person  ofFenng  the  same  for  filing  as  di- 
rected by  section  3  of  said  act. 

[Ed.  Kote.— For  other  cases,  see  Statntes,  Dec. 
Dig.  I  35%.«] 

2.  Statutes  (5  35%*)— Enactuekt— Refkben- 
.   DUM  Petition— FILING— Statutes. 

The  provisiona  of  section  3  of  said  act,  re- 
quiring the  Secretary  of  State,  when  any  ref- 
ereadum  petition  shall  be  offered  for  filing,  to 
detach,  in  the  presence  of  the  Governor  and  the 
person  offering  the  same  for  filing,  the  sheets 
containing  the  signatures  and  affidavits,  and 
cause  them  all  to  he  attached  to  one  or  more 
printed  copies  of  the  measure  proposed  by  the 
referendum  petition,  are  mandatory  as  to  the 
Secretary  of  State,  but  directory  as  to  the  pub- 
lic, and  the  failure  of  the  Secretary  of  State  to 
perform  such  duty  does  not  Invalidate  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dfg.  S 

8.  Statutes  (8  85%*)— ENAOTmNT^BiFBSEif- 

DUU  — OONSTITUTIONAI.  PBOViaiONS  —  CON- 

STBCCriOK. 

The  provision  of  section  1,  art  5,  of  the 
Constitution,  reserving  to  the  people  the  "pow- 
er at  their  oyta  option  to  approve  or  reject  at 
the  polls  any  act  of  the  Legislature"  is  modified 
and  limited  by  sections  ^  3,  4,  and  58  of  said 
article,  so  as  to  apply  only  to  acts  which  have 
sot  become  operative. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 


4.  Statutes  (8  248^Time  of  Taking  Ef- 
fect —  Comstitutionai.  PnOVISIONS  —  Oosi- 
STBUCnON. 

Section  58,  art.  5,  of  the  Constitution  pro- 
vides: "No  act  ahnll  take  effect  until  ninety 
days  after  the  ndjourament  of  the  session  at 
which  it  was  passed  except  enactments  for  car- 
rying Into  effect  provisions  relating  to  the  in* 
itiative  and  referendum,  or  a  general  approprla* 
tion  bill,  unlera,  In  case  of  emergency,  to  be  ex- 
pressed in  the  act,  the  Legialature,  by  a  vote  of 
two-thirds  of  aJ]  members  elected  to  each  house, 
BO  directs.  •  ♦  •  "  Held,  that  the  clause  of 
exception  reading:  "EJxeept  enactments  carrying 
Into  effect  provisions  relating  to  the  initiative 
and  referendum"— should  be  strictly  construed, 
and  includes  only  acts  whose  sole  purpose  Is  to 
carry  into  effect  provisions  relating  to  the  In- 
itiative and  referendum. 

^fEd^  ^e^.— For  other  eases,  see  Statntes,  Dec. 

6.  Manoamus  (§  71*)— Subjects  of  Rei^tef— 
Executive  Officers— Ministxbial  Acts. 

A  writ  of  mandamus  may  lawfully  issue, 
from  a  court  having  jurisdiction,  to  compel  an 
executive  officer  to  perform  a  mere  ministerial 
act,  which  does  not  call  for  the  exercise  of  bis 
Judgment  or  discretion,  bat  which  the  law  gives 
nim  the  inwer  and  imposes  npcm  bim  the  duty 
to  da 

[Ed.  Note.^-For  other  cases,  oee  Mandamus, 
Cent  Dig.  1 188;  De?.  DlgTlYl.*] 

ft.  Mandauus  (I  72*)— Executive  Officebb— 
BxEBcisE  OF  Discretion. 

A  writ  of  mandamus  may  Issue  to  require 
an  executive  officer  to  act  and  decide  even 
though  his  act  and  dedslon  Involve  an  exercise 
of  his  judgment  and  discretion,  but  it  may  not 
direct  in  what  particular  way  he  shall  act  or 
decide. 

[Ed.  Note.— For  other  cases,  see  HondamoiL 
Cent  Dig.  8  134;  Dec.  Dig.  f  72.*] 

7.  MANttAMUS  (8  74*)— SeCBKTABT  of  BTATK— 

Filing  Refebenduu  Petitiok. 

The  duties  of  the  Secretary  of  State  to  file 
referendum  petitions  when  presented  to  him,  and 
to  detach  in  the  presence  of  the  Governor  and 
the  person  offering  them  for  filing  the  signatures 
and  affidavits,  and  cause  them  all  to  be  attached 
to  one  or  more  printed  copies  of  the  measure 
proposed  by  the  referendum  petition,  are  purely 
ministerial ;  and,  upon  refusal  to  perform  same, 
he  may  be  compelled  to  do  so  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  81  150-157  ;  Dec.  Dig.  §  74.*] 

8.  Mandamx'S  f8  74*)— Secrbtabt  of  State- 
Contest  OF  BEFEBENnUU  PETITION— HEAB- 
ING. 

The  power  conferred  and  duty  Imposed  up- 
on the  Secretary  of  State  by  section  6  of  the 
act  of  the  Legislature  approved  April  16,  1908 
(Seas.  Laws,  1907-1908.  p.  444,  c.  44),  whenever 
a  referendum  petition  shall  have  been  filed  with 
him,  to  proceed  at  once  to  examine  into  ita  suf- 
ficiency, and,  upon  objections  bdng  filed  to  the 
sufficiency  thereof,  to  hear  evidence  and  argu- 
ment in  support  of  and  in  opposition  to  the 
petition,  involve  the  exercise  of  judgment  whicli 
cannot  be  controlled  by  mandamus ;  but  If  said 
officer,  upon  the  referendum  petitions  having 
been  filed  with  him  and  objections  made  thereto, 
refuses,  upon  request  of  the  parties  filing  the 
petitions,  to  proceed  to  hear  the  proteats  and 
examine  the  sufficiency  of  the  petitions,  he  may 
be  compelled  by  mandamus  to  act  and  de<dde,  but 
cannot  be  directed  in  what  particular  way  he 
shall  decide. 

TEd.  Note.—For  other  cases,  see  Mandamus, 
Cmt.  Dig.  K  160-167;  Dee.  Dig.  |  74.*] 

(Synobos  br  the  Court.) 


•For  othar  csms  see  sams  topla  and  McUon  NUMBSR  In  Dee.  *  An.  Dies.  1907  to  data,  ft  Beporter  Indaxas 


Digitized  by 


Google 


KOBRm  T.  OR088. 


1001 


8.  SuTtrm  (8  248*)— OonsTBtronoH— Toot 
OF  Taking  Etfect— "Bwactmeht." 

The  word  "eDactment"  as  used  in  the  Bav- 
ins claose  of  article  5,  {  68,  of  the  Constitution 
of  Oklahtmia,  zslating  to  the  putuge  of  lawi  and 
the  time  wboi  they  are  to  take  effect,  ia  aynony- 
moos  with  the  word  "act" 

[EM.  Note.^FoT  other  caaea,  see  Statutes,  Dec 
Dig.  S  248* 

For  other  definitions,  aee  Words  and  Fhraaes, 
Tol.  8.  PL  2386.] 

la  STATDns  (I  ^iBF)  —  GonBTBuonov— Txm 
OF  Taking  Effect— "Act." 

The  word  "act"  aa  used  in  the  general  en- 
acting clause  of  article  6,  |  58t  of  the  Consti- 
tution of  Oklahoma,  relating  to  the  time  when 
acts  passed  by  the  Legislature  shall  become  ef- 
fective, means  a  bill  passed  by  the  Legislature 
as  to  which  all  of  th^  required  formalities  have 
been  performed,  and  refers  to  the  entire  statute 
enacted. 

[Ed.  Notew— For  other  ease^  see  Butntas,  Dee. 
Dig.  i  248.* 

For  other  definitUms,  see  Words  and  PhzBSea, 
ToL  1,  pp.  117,  118.] 

Petition' for  mandamus  by  Joe  H.  Morris 
and  others  against  BUI  Cross,  Secretary  of 
State.   Writ  granted. 

Jidm  H.  Bnrford,  for  petitioners.  W.  A. 
Ledbettw,  for  respondeiit 

HAYES,  J.  This  l8  an  original  actton  In 
tbls  court  in  which  relators  ask  for  a  per- 
emptory writ  of  mandamus  against  reepond- 
ent,  as  Secretary  of  state,  to  compel  blm  to 
■tamp  as  filed,  and  to  examine  and  ascertain 
the  sufficiency  of  certain  referendum  peti- 
tions alleged  to  have  been  filed  with  Mm,  re- 
qoestiog  that  the  act  passed  by  the  Second 
L^lslature,  known  as  Senate  Bill  No.  179, 
be  referred,  to  the  people  for  their  approval 
or  rejection.  There  Is  but  little,  if  any,  con- 
troversy about  the  facts  in  this  proceeding, 
and  It'ls  unnecessary  to  state  In  full  the 
pleadings.  At  the  second  session  of  the  leg- 
islature there  was  enacted  what  is  known 
as  Senate  Bill  No.  179,  entitled  "An  act  re- 
lating to  the  time,  manner,  and  means  of 
boldlng  elections,"  which  act  was  approved 
by  the  Governor  on  the  2Sth  day  of  March, 
1009.  SesB.  lAws  1900,  p.  237,  c.  16,  art  1, 
Within  90  days  after  the  adjournment  of  the 
session  qualified  electors  of  the  state,  among 
whom  were  relators,  delivered  to  the  Sec- 
retary of  State,  at  his  office,  during  office 
hours,  for  the  purpose  of  being  filed,  1,571 
pamphlets  or  petitions  containing  the  request 
of  about  31,000  electors  of  the  state,  asking 
that  said  Senate  Bill  No.  179  be  referred  to 
a  vote  of  the  people  for  their  approval  or 
rejection.  No  contention  is  made  in  this  pro- 
ceeding as  to  the  regularity  of  the  form  and 
contents  of  said  petitions,  or  that  same  have 
not  been  signed  by  a  sufficient  number  of 
electors.  Said  petitions  are  In  separate 
pamphlets,  and  none  of  them  contains  more 
than  20  names,  ^me  of  them  contain  few- 
er than  that  number.  Each  of  said  petitions 
contains  a  copy  of  the  act  which  petitioners 
seek  to  have  referred  to  the  people  for  their 


approval  or  rejection.  When  the  petition! 
were  delivered  by  relators  to  the  Secretary 
of  State  for  filing,  the  sheets  containing  the 
signatures  of  the  petitions  were  not  detach- 
ed from  the  printed  ooi^  of  the  measure  pro- 
posed to  be  r^erred,  and  all  attached  to  one 
or  more  printed  copies  of  satd  measure,  as 
is  directed  to  be  done  1^  section  S  of  an  act 
of  the  Legislature  entitled  "An  act  to  pro- 
vide for  carrying  into  effect  the  Initiative 
■and  referendum  powers  reserved  by  the  peo- 
ple In  articles  6  and  18  of  the  Constitution  of 
the  state  of  Oklaluuna,  to  regulate  dectlonB 
thereunder,  and  to  punish  violations  of  this 
act"  Sees.  Laws.  1907-1908,  p.  442,  c.  44. 
Within  the  time  provided  by  law  persons  ap- 
peared before  the  Secretary  of  State,  and 
made  objections  in  writing  to  the  suffldenc^ 
of  the  petitions,  and  relators,  who  are  also 
signers  oi  said  petitions,  requested  the  Sec- 
retary to  hear  said  objections,  and  to  pass 
upon  the  sufficiency  of  the  petitions,  but  re- 
spondent refused  to  act,  giving  as  his  reasons 
therefor,  first,  that  the  petitions  had  never 
been  filed  In  his  office  as  required  by  law; 
and,  second,  that  the  act  which. the  petitions 
attempt  to  have  referred  carries  Into  effect 
certain  provisions  of  the  C<ni8tltntlon  relat- 
ing to  the  initlatlTe  and  referendum,  and  Is 
not  for  that  reason  subject  to  the  referoi- 
dum. 

The  propositions  which  this  proceeding 
present  for  our  determination  are:  First 
Were  the  petitions  filed  with  the  Secretary 
of  State  within  the  time  and  in  sufficient 
compliance  with  the  law  to  require  the  Sec- 
retary of  State  to  proceed  to  determine  their 
sufficiency,  and  to  act  thereon  as  directed  by 
the  statute?  Second.  Is  the  act  attempted 
to  be  referred  subject  to  the  referendum? 
Third.  Has  this  court  Jurisdiction  to  direct 
the  Secretary  of  State  by  mandamus  to  dis- 
charge the  duty  Imposed  upon  him  to  file 
referendum  petitions  and  to  determine  their 
sufficiency  as  directed  by  the  provisions  of 
the  act  entitled :  "An  act  to  provide  for  car- 
rying into  effect  the  Initiative  end  referen- 
dum powers  reserved  by  the  people  in  articles 
5  and  18  of  the  Constitution.  *  •  •» 
Sess.  Laws  1907-1008.  p.  440,  e.  44.  The 
more  logical  order  of  considering  these  prop- 
ositions would  probably  require  the  question 
of  Jurisdiction  to  be  determined  first;  but 
under  the  view  we  take  upon  these  respec- 
tive propositions,  it  wIU  be  more  convenient 
to  consider  them  In  the  order  named  than 
otherwise. 

Section  1,  art.  5,  of  the  Constitution  of  this 
state  rests  the  legislative  authority  of  this 
state  In  the  Legislature,  consisting  of  two 
houses,  the  Senate  and  the  House  of  Bep- 
resentatlves,  but  reserves  to  the  people,  first 
the  power  to  propose  laws  and  amendments 
to  the  Constitution,  and  to  enact  or  reject  the 
same  at  the  polls  independent  of  the  Legis- 
lature :  and.  second,  the  power  at  their  own 
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option  to  approve  or  veject  at  the  polls  any 
act  of  the  Legislature.  Section  2  of  the  same 
article  designates  the  first  power  as  the  "In- 
itiative," and  the  second  power  as  the  "ref- 
erendum." That  section  also  provides  that 
the  referendum  ma;  be  ordered  either  by 
petition  signed  by  6  per  centum  of  the  legal 
voters,  or  by  the  Legislature,  as  other  bills 
are  enacted.  The  referendum  In  this  case 
has  been  Invoked  by  petition.  Section  3, 
art  5,  of  the  Constitution  provides :  "Refer- 
endum petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  more  than  ninety  days 
after  the  final  adjournment  of  the  session 
of  the  Legislature  which  passed  the  bill  on 
which  the  referendum  is  demanded.  •  •  • 
Petitions  and  orders  for  the  initiative  and 
for  the  referendum  shall  be  filed  with  the 
Secretary  of  State  and  addressed  to  the 
Oovemor  of  the  State,  who  shall  submit  the 
same  to  the  people.  The  Legislature  shall 
make  suitable  provisions  for  carrying  into 
effect  the  provisions  of  this  article."  In 
obedience  to  the  direction  of  this  provision 
of  the  constitution,  the  First  Legislature  of 
the  state  passed  an  act  providing  for  the 
carrying  into  effect  the  Initiative  and  refer- 
endum provisions  of  the  Constitution.  Sess. 
Laws,  1907-1908,  p.  440.  This  act  was  ap- 
proved by  the  Governor  on  April  16,  1908, 
and  for  convenience,  shall  hereafter  be  refer- 
red to  as  the  act  of  April,  1908.  By  section 
1  of  this  act  it  is  provided :  "Referendum  pe- 
titions shall  be  filed  with  the  Secretary  of 
State  not  more  than  ninety  days  after  the 
final  adjournment  of  the  session  of  the  Leg- 
islature which  passed  the  bill  on  which  the 
referendum  Is  demanded."  Section  3  of  this 
act  provides:  "Bach  Initiative  petition  and 
each  referendum  petition  shall  be  duplicat- 
ed for  the  securing  of  signatures,  and  each 
sheet  for  signatures  shall  be  attached  to  a 
copy  of  the  petition.  Each  copy  of  the  pe- 
tition and  sheets  for  signatures  la  herein- 
after termed  a  pamphlet  •  •  •  Not 
more  than  twenty  signatures  on  one  sheet 
shall  be  counted.  When  any  such  initiative 
or  referendum  petition  shall  be  offered  for 
filing,  the  Secretary  of  State,  in  the  presence 
of  the  Oovemor  and  the  person  •oCTerlDg  the 
same  for  filing,  shall  detach  the  sheets  con- 
taining the  signatures  and  affidavits  and 
cause  them  all  to  be  attached  to  one  or  more 
printed  copies  of  the  measure  so  proposed 
by  initiative  or  referendum  petition;  pro- 
vided, all  petitions  for  the  Initiative  and  ref- 
erendum and  sheets  for  signatures  shall  be 
printed  on  pages  seven  Inches  In  width  by 
ten  inches  in  length,  with  a  margin  of  one 
and  three-fourths  inches  at  the  top  for  bind- 
ing; if  the  aforesaid  sheets  shall  be  too  bul- 
ky for  convenient  binding  In  one  volume,  they 
may  be  bound  in  two  or  more  volumes,  those 
in  each  volume  to  be  attached  to  a  single 
printed  copy  of  such  measure;  the  detached 
copies  of  such  measure  shall  be  delivered 
tv  the  person  offering  the  same  for  fil- 
ing. •  • 


REPOKtlDR.  (OkL 

The  foregoing  provisions  constitute  all  the 
provisions  of  the  Constitution  and  of  the 
statutes  upon  the  Bubject  of  when  and  how 
referendum  petitions  shall  be  filed.  When 
the  petitions  in  the  case  at  bar  were  deliver- 
ed by  relators  to  the  Secretary  of  State  for 
filing,  that  officer  executed  his  receipt  there- 
for over  his  official  seal  and  signature,  in 
which  he  stated  that  said  petitions,  giving 
their  number,  had  been  received  and  filed  in 
his  office  as  reijulred  by  law.  It  Is  now  the 
contention  of  respondent  that  said  petitions 
were  never  by  him  marked  filed,  and  al- 
though said  petitions  are  now  In  his  posses- 
sion In  his  office  as  Secretary  of  State,  he 
has  refused  and  now  refuses  to  file  same, 
for  the  reason  that  the  person  offering  same 
for  filing  failed  to  present  them  to  the  Gov- 
ernor of  the  state  before  tendering  them  for 
filing,  and  for  the  further  reason  that  the 
aheets  containing  the  signatures  and  affi- 
davits have  never  been  detached,  In  the  pres- 
ence of  the  Governor  of  the  state  and  of  the 
person  offering  the  same  for  filing,  frpm  the 
various  petitions  offered  for  filing  and  at- 
tached to  one  or  more  copies  of  tbe  measure 
sought  to  be  referred. 

We  find  nothing  In  the  Oonstitntion  or  in 
the  statute  that  supports  the  contention  of 
respondent  that,  before  referendum  petitions 
may  be  filed,  they  must  be  presented  to  the 
Governor.  The  Constitution,  as  well  as  the 
statute,  requires  that  they  shall  be  filed 
with  the  Secretary  of  State  not  more  than 
90  days  after  the  final  adjournment  of  the 
session  of  the  Legislature  which  passed  the 
measure  on  which  the  referendum  Is  de- 
manded. The  language  of  the  statute  "upon 
which  defendant  relies  is  that  portion  -of 
the  act  of  April,  1908,  which  states  that 
"when  any  such  initiative  or  referendum  pe- 
tition shall  be  offered  for  filing,  the  Secre- 
tary of  State,  In  the  presence  of  the  Govern- 
or and  the  person  offering  same  for  filing, 
shall  detach  the  sheets,"  etc.  But  this  lan- 
guage will  not  bear  the  construction  for 
which  defendant  contends.  It  does  not  di- 
rect that  the  petition  shall  be  presented  to 
the  Governor,  nor  that  the  person  offering 
the  same  for  filing  shall  demand  of  the  Gov- 
ernor that  he  do  the  things  specified  In  the 
act  The  framers  of  the  Constitution  and 
the  people  adopting  it  thought  It, sufficient 
to  require  that  the  electors  desiring  to  refer 
a  measure  should  file  their  petitions  with 
the  Secretary  of  State,  leaving  It  It  Is  true, 
within  the  power  of  the  Legislature  to  en- 
act such  laws  as  might  be  thought  neces- 
sary to  safeguard  the  rights  of  the  people 
relative  to  this  power  reserved  to  them  and 
to  prevent  fraud.  The  language  of  the  Con- 
stitution and  of  the  statute  la  that  the  peti 
tlon  shall  be  addressed  to*  the  Governor,  not 
presented  to  him,  and  shall  be  filed  with 
the  Secretary  of  State.  When  the  electors 
have  prepared  the  petitions  in  the  manner 
prescribed  by  the  statute,  and  have  obtained 
the  number  of  signataree  thereto  required 
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b7  tbfl  Constltatloii,  aad  have  aa&nd  the 
same  to  the  Secretary  of  State  for  filing, 
they  have  dlecbarged  all  the  burdens  the 
statute  Imposes  upon  them  to  entitle  them 
to  exercise  the  power  of  referendum  upon 
the  Ineasore  Involved.  The  burdens  of  the 
statute  thai  shift  to  the  shoulders  of  the  of- 
ficers of  the  8tat&  Up  to  this  time  all  the 
acts  required  by  the  statute  looking  to  the 
referring  of  any  measure  must  be  performed 
by  the  electors;  but,  when  these  acts  have 
been  i>erformed  by  them,  the  Secretary  of 
State  must  then  more  In  the  matter.  It  la 
the  mandate  of  the  statute  that  he  then  shall 
do  certain  things,  to  wit,  in  the  presence  of 
the  GoTemor  and  the  person  offering  the 
petition  for  filing  he  shall  detach  the  sheets 
c(mtalnlag  the  signatures  and  affidavits,  and 
cause  them  to  be  attached  to  one  or  more 
printed  copies  of  the  measure  proposed  to  be 
referred.  That  the  form  of  the  petitions 
and  the  contents  thereof  shall  be  as  the 
statute  prescribes  are  duties  imposed  upon 
the  electors,  which  they  cannot  shift  to  the 
officers  of  the  state.  The  duty  of  preserving 
these  petitions  in  the  form  prescribed  by 
the  statute  is  Imposed  upon  the  Secretary  of 
State,  to  be  done  In  the  manner  therein  des> 
ignated,  and  In  discharging  his  duty  under 
the  statute,  he  cannot  shift  the  burden  to 
the  electors  of  the  state  by  requiring  them 
to  do  certain  things  the  statute  says  he  shall 
do.  The  statute  does  not  say  that  the  per- 
son offering  the  petition  shall  have  the  Sec- 
retary of  State,  In  the  presence  of  the  Gov- 
ernor, to  do  the  mentioned  things,  but  says 
that  the  Secretary  of  State,  shall  do  those 
things  In  the  presence  of  the  Governor.  It 
became  the  duty  of  the  Secretary  of  State, 
when  the  petitions  had  been  filed  with  him, 
to  obtain  the  presence  of  the  Governor,  and 
to  proceed  to  do  those  things  which  section 
3  of  the  act  of  April.  19(«.  directs  him  to  do. 
At  the  time  the  petltlona  in  the  case  at  bar 
were  filed  with  the  Secretary  of  State,  it 
appears  that  the  Governor  was  present  In 
his  office,  and  his  presence  could  have  been 
obtained  to  witness  the  performance  of  those 
duties  required  by  the  statute  of  the  Sec- 
retary of  State  had  an  effort  been  made  to 
that  end;  and,  in  Justice  to  the  Secretary 
of  State,  It  should  be  said  that,  so  far  as  the 
facts  In  this  record  appear,  his  failure  to  re- 
quest the  Governor  to  participate  In  the  dis- 
charge of  this  duty  resulted  from  no  mis- 
conduct or  negligence  on  the  part  of  said 
officer,  but  from  a  misinterpretation  of  the 
statute  on  his  part  as  to  the  duties  Imposed 
upon  him  by  it. 

No  complaint  Is  made  by  respondent  that 
his'  failure  to  discharge  this  duty  was  be- 
cause of  the  refusal  of  the  person,  or  per- 
sons, offering  the  petitions  for  filing  to  wit- 
ness his  acts,  and  we  are  therefore  not 
called  upon  to  decide  In  this  case  what  the 
effect  of  the  failure  or  refusal  of  a  person, 
offering  a  referendom  petition  to  he  filed,  to 
witness  the  act  of  the  Secretary  of  State  In 


detaching  the  sheets  containing  the  signa- 
tures from  the  various  petitions  and  attach- 
ing them  to  one  or  more  printed  copies  of 
the  measure  would  be.  Things  required  by 
constitutional  provision  to  be  done  precedent 
to,  or  in  the  exercise  ot,  any  power,  are,  by 
the  weight  of  authority,  held  to  be  manda- 
tory. Sutherland's  Stat  Con.  |  TS.  Of  such 
provisions  it  has  been  said:  "If  directions 
are  given  respecting  the  times  or  modes  of 
proceeding  in  which  a  power  should  be  ex- 
ercised, there  Is  at  least  a  strong  presump- 
tion that  the  people  designed  it  should  be 
exercised  In  that  time  and  mode  only;  and 
we  impute  to  the  people  a  want  of  due  ap- 
preciation of  the  purpose  and  proper  prov- 
ince of  such  an  instrument  when  we  infer 
that  such  directions  are  given  to  any  other 
end,  especially  when,  as  has  been  already 
said,  it  Is  but  fair  to  presume  that  the  peo- 
ple in  their  '  constitution  have  expressed 
themselves  in  careful  and  measured  terms, 
corresponding  with  the  Immense  importance 
of  the  powers  del^^ted,  and  with  a  view  to 
leave  as  little  as  possible  to  Implication." 
Cooley,  Conet  Llm.  (7th  Ed.)  p.  114. 

The  time  whra  referendum  petitions  shall 
be  filed,  the  person  to  whom  addressed,  and 
the  officer  with  whom  filed  have  been  fixed 
by  the  provisions  of  the  Constitution,  and 
an  observance  of  the  requirements  of  these 
provisions  is  mandatory.  The  petitions  in 
this  case  are  addressed  to  the  Govemw, 
were  delivered  for  filing  to  the  proper  officer 
within  due  time,  and  were  received  by  him 
for  such  purpose,  but  he  failed  to  indorse 
the  same  as  filed.  An  indorsement  of  a  pa- 
per as  filed,  however.  Is  not  necessary  to 
constitute  the  filing  of  such  paper.  A  paper 
Is  filed  when  It  la  delivered  Into  the  actual 
custody  of  the  officer  designated  by  the  atat- 
Qte,  to  be  kept  by  him  as  a  permanent  rec- 
ord of  Us  office,  and  the  placing  by  the  of- 
ficer of  his  mark  or  indorsement  upon  such 
Instrument  Is  only  a  memorandum  or  evi- 
dence that  the  filing  has  been  made.  Cov- 
ington V.  Fisher  (Okl.)  97  Pac.  615;  State 
V.  Heth,  60  Ean.  57  Pac.  106;  Rath- 
bum  V.  Hamilton,  53  Kan.  470,  37  Pac.  20; 
Wilkinson  v.  Elliott,  43  Kan.  590,  23  Pac. 
614,  19  Am.  St  Rep.  158;  Jacksonville  St 
Ry.  Co.  V.  Walton  et  al.,  42  Fla.  54,  28  South. 
59;  Oats  v.  State,  153  Ind.  436,  55  N.  E.  226; 
BettiBon  V.  Budd.  21  Ark.  578.  Does  the 
failure  of  the  Secretary  of  State  to  detach, 
In  the  presence  of  the  Governor  and  of  the 
person  offering  the  petitions  to  be  filed,  the 
sheets  containing  the  signatures  of  the  peti- 
tioners and  bis  failure  to  attach  them  to  a 
copy  of  the  measure  to  be  referred,  and  to 
combine  them  Into  one  or  more  books,  In- 
validate the  proceeding  to  have  the  act  re- 
ferred? If  the  provision  of  the  statute  re- 
quiring the  Secretary  to  perform  this  duty  la 
mandatory.  It  does.  If  such  statute  1b  only 
directory,  It  does  not 

The  act  contntns  no  expressions  specifical- 
ly declaring  tlie  provision  under  conaidera- 
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Hob,  or  eny  otiier  prorlslon  of  said  act  of 

April,  1908,  shall  be  mandatory.  On  the 
other  hand,  by  section  21  of  the  act  (Sess. 
Laws,  1907-ieOS,  p.  452,  c.  44)  It  is  said: 
"The  proceeding  herein  described  la  not  man- 
datory, but  if  substantially  followed,  will 
be  sufflcient.  If  the  end  aimed  at  can  be  at- 
tained and  procedure  shall  be  snstalned,  der* 
ical  and  mere  technical  errors  shall  be  dis- 
regarded." If  the  provision  of  the  statute 
now^  under  consideration  is  mandatory,  It 
must  be  so  by  Impilcatlon.  To  determine 
from  the  statute  whether  It  Is  mandatory, 
it  Is  necessary  that  we  loolc  to  the  subject- 
matter  of  the  statute,  consider  the  import 
tance  of  the  provision  to  be  applied,  and  the 
relation  of  that  provision  to  the  general  ot>- 
Ject  intended  to  be  secured  by  the  act  The 
general  purpose  of  the  act  is  to , provide  a 
procedure  for  the  exercise  of  the  powws  of 
the  Initiative  and  referendum,  and  to  make 
efTective  <the  provisions  of  the  Constitution 
relative  to  such  powers.  In  so  far  as  the 
act  re-enacts  constitutional  provisions  It  is 
mandatory.  By  the  mere  re-enactment  of  a 
const Itatlonal  provision  Into  a  statute  Its 
character  or  force  cannot  be  changed.  But 
the  provision  of  the  statute  which  the  Sec- 
retary has  not  obeyed  does  not  exist  as  a 
part  of  the  Constitution.  To  our  mind,  the 
object  sought  to  be  obtained  by  It  was  to 
direct  a  mode  of  proceeding  by  the  Secre- 
tary of  State  with  petitions  filed  with  him, 
so  as  to  preserve,  in  a  systematic  and  reg- 
ular order,  the  same  as  a  part  of  the  records 
of  his  office.  Owing  to  the  number  of  pe- 
titioners necessary  to  secure  the  reference  of 
any  act  to  a  vote  of  the  people.  It  would  be 
a  physical  impossibility,  within  the  time  pro- 
vided by  the  Constitution,  to  secure  the  sig- 
natures of  the  required  number  of  petitioners 
upon  a  single  petition.  The  L^lslature,  for 
the  purpose  of  rendering  the  constitutional 
provisions  effective.  In  prescribing  the  pro- 
L-edure  for  obtaining  petitioners,  has  author- 
ized numerous  petitions  to  be  signed,  none 
of  which  shall  contain  more  than  20  signa- 
tures. These  petitions  are  collected  and  Hi- 
ed separately  with  the  Secretary  of  State. 
That  It  was  intended  by  the  act  that  these 
separate  petitions  should  be  filed  Is  evidenc- 
ed, we  think,  by  the  language  of  the  act, 
which  states  that,  when  •  •  •  any  such 
refcrondiiiu  petition  shall  be  offorpd  for  filing, 
the  SocTt'tary  of  State,  In  tlie  prt>^eiice  ol 
the  Governor,  •  •  •"  shall  do  certain 
things.  The  only  petitions  that  are  ever  In 
the  hands  of  the  elector  to  be  offered  for 
filing  are  the  aeiianite  petitions  contulnliig 
not  more  than  20  names,  and  the  act  must 
have  meant  that  when  these  petitions' were 
ofTerr-d  for  filing,  the  other  things  directed 
by  the  act  should  be  done  by  the  Secretary. 
Of  necessity  in  this 'state,  with  Its  present 
and  increasing  voting  population,  under  the 
provisions  of  the  act,  numerous  petitions  are 
required  to  be  filed,  which,  as  dot'iitin'iits  In 
the  office  of  the  Secretary  of  State  in  the  form 


filed  by  'the  electors,  are  rolumlnons  and  un- 
handy for  preservation  and  Inspection  by 
the  public.  To  avoid  this  Inconvenl^ce  the 
Legislature  has,  we  think,  intended  to  pro- 
vide that  the  Secretary  of  State  may  com- 
bine these  numerous  petitions.  Is  the  pres- 
ses of  the  persons  specified  by  the  act.  Into 
one  or  more  books.  In  which  form  they  can 
be  easily  preserved  In  his  office,  accessible 
to  the  inspection  of  the  public,  with  less 
risk  of  loss,  alteration,  extraction,  or  fraud; 
that  the  only  purpose  of  the  act  In  requir- 
ing the  acta  of  the  Secretary  to  be  done  tn 
the  presence  of  the  Governor  and  of  one  of 
the  electors  offering  the  petitions  was  that 
the  interests  of  the  public  might  be  safe- 
guarded, and  the  Integrity  of  the  procedure 
vouctisafed,  by  having  the  person  selected 
by  the  petitioners  as  their  representative  to 
file  the  petitions,  and  a  person  of  the  high 
character  of  the  Governor  of  tbe  State  to 
witness  the  proceedings  of  the  Secretary  by 
which  the  form  of  the  petitions  are  altered 
and  changed  by  him  from  tbe  condition  in 
whicb  they  are  received  to  that  form  and 
condition  in  which  they  are  ultimately  to  be 
retained  In  the  archives  of  his  office  f<H- 
preservatlon.  Unless  a  fair  consideration 
of  a  statute  directing  tbe  mode  of  proceed- 
ing of  a  public  oBlcer  shows  that  it  was  In- 
tended that  compliance  with  tbe  provision 
In  relation  to  such  procedure  shall  be  es- 
sential to  tbe  validity  of  the  proceeding,  such 
statute  Is  to  be  regarded  as  directory  rather 
than  mandatory.  Jones  v.  State,  1  Kan.  273. 
"Those  directions  which  are  not  of  tbe  es- 
sence of  the  things  to  be  done,  but  wMcb 
are  given  with  a  view  merely  to  the  proper, 
orderly,  and  prompt  conduct  of  tbe  bosl- 
uess.  and  by  the  failure  to  obey  which  the 
rights  of  those  interested  will  not  be  preju- 
diced, are  not  commonly  to  be  regarded  as 
mandatory;  and,  if  the  act  is  performed,  but 
not  In  the  time  or  In  the  precise  mode  indi- 
cated. It  wUl  still  be  sufficient,  If  that  w^lcb 
Is  done  accomplishes  tbe  substantial  pur- 
poses of  the  statute."  Lewis'  Sutherland's 
Stat  Con.  par.  Gil. 

What  Is  the  essence  of  tbe  thing  required 
to  be  done  In  order  to  entitle  the  electora  of 
the  state  to  have  referred  to  them  for  their 
approval  or  rejection  any  act  of  tbe  Legis- 
lature? They  shall  express  ttieir  desire  by 
petition  addr.'Bscd  to  the  Governor,  fiit-d 
with  tlie  ?ocrGtury  of  State  within  the  time 
presiTibt'd  by  the  Constitution.  The  mcnle 
of  preserving  tticse  petitions  after  they  are 
delivered  by  the  electors  to  the  Secretary 
of  State,  which  Is  the  expression  of  their 
desire  to  vote  upon  any  act,  may  add  to  tbe 
pru[)er,  orderly,  and  prompt  conduct  of  ^ 
refereiitlum  proct'eding  and  of  the  businc?? 
of  tiie  ollice  of  yecrL-tary  of  State.  It  mrjj 
facilitate  the  inspection  of  such  petitions  hy 
the  public,  and  secure  their  preservation 
by  nia];ing  tlielr  extraction,  alteration,  or  loss 
more  (iilliciilt.  but  such  acts  of  the  Secretwry 
do  not  pertain  to  the  substance  of  tbe  tbii^ 
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10  be  done,  and  ble  foUnie  to  porfwm  aucb 
duty  baa  not  Injured  or  prejadiced  tbe  rlgbts 
of  anj  one.  Tbese  petitions  are  now  In  tbe 
posaeselon  of  tbe  Secretary  of  State  In  his 
officer  In  tbe  form  filed  there  by  relatore,  and 
the  desire  and  request  of  tbe  electors  of  tbe 
state  relative  to  tbe  ezercbw  of  tbe  referen- 
dom  upon  Smate  BIU  No.  179  can  be  aacer- 
talned,  and  all  of  the  substantial  purposes 
of  the  statute  proTldlng  tor  the  referendum 
proceedings  accomplished.    Tbe  prorlslons 
of  this  statute  bebig  to  our  minds  directory, 
that  which  the  Secretary  of  State  has  omit- 
ed  to  do  should  yet  be  done,  no  reason  ap- 
pearing from  the  facts  before  os  that  It  can* 
not  be  donew  It  has  been  suggested  that  no 
dunand  has  been  made  upon  blm  to  perform 
tbe  act  which  he  has  omitted.   No  demand 
from  any  of  the  petitioners,  or  from  tbe  per- 
sons offering  to  file  the  petition,  other  than 
a  request  to  file  the  petition  Is  necessary. 
The  duty  which  tbe  law  commands  blm  to 
porfbrm  Is  not  In  the  Interest  of  any  Individ- 
ual. It  Is.  not  one  of  a  private  nature,  but 
Is  a  public  duty,  affecting  the  people  of 
the  state  at  large.  When  the  peo|^  of  tbe 
state  have  expressed  tbelr  desUre  for  a  ref- 
erendum npcm  any  act  In  the  manner  and 
within  tbe  time  prescribed,  tbe  law  demands 
<rf  tbe  Secretary  of  State  that  be  shall  do 
tbe  things  that  it  directs,  and  bis  failure  to 
act  constitutes  bis  refusal  to  do  so,  and 
be  may  be  compelled  by  mandamus  to  per^ 
form  such  public  duty  without  any  otlier 
demand  than  that  whldi  tbe  law  makes  np- 
<Hi  blm.    Bute  Board  of  Equalisation  v. 
People  ex  zel.  Goggln.  191  111.  028,  01  N. 
B.  839,  68  I*  B.  A.  618;  People  ex  reL  v. 
Klplej,  171  111.  44,  49  N.  a.  229,  41  L.  R.  A. 
775;  Uelntx  v.  Uoulton  et  aU,  7  S.  D.  272.  64 
N.  W.  136;  GOmmonwealtb  t.  Commlssloo- 
ers,  87  Pa.  287. 

IB  said  Senate  BUl  No.  179,  tbe  act  which 
relators  and  the  otbu>  petitioners  seek  to  re- 
fer to  tbe  people,  subject  to  the  referendum 
power?  To  answer  this  question  requires  a 
consideration  and  construction  of  several  pro- 
Tlslona  of  the  Constitution.   Section  1,  art 
fi^  of  tbe. Constitution  reserves  to  the  people 
of  the  state  tbe  "power  at  tbelr  own  option 
to  approve  or  reject  at  the  polls  any  act  of 
tbe  legislature."  The  language  quoted  Is  In- 
disputably comprehenidTe  enough  to  Include 
tbe  act  in  queBtlim ;  but  there  are  other  sub- 
sequent provisions  of  the  Constitution  which 
naodlfy  and  limit  tbe  general  language  of 
■aid  section  1,  and  the  difficulty  arises  In 
determining  whether  these  subsequent  provi- 
sions tatce  this  act  from  out  tbe  operation  of 
section  1.   Section  2,  art  5,  referrbig  to  tbe 
powers  reserved  to  tbe  people  by  section  1, 
declares  the  first  power  to  be  tbe  Intltlatlve, 
provides  the  per  centum  of  legal  voters  neces- 
sary to  propose  any  le^slatlve  measure,  and 
tbeo  provides  that:  The  second  power  Is 
me  referendum  and  it  may  be  ordered  (ex- 
cept as  to  laws  necessary  for  the  immediate 
pr«Bemtlon  of  the  peaces  health,  or  ssfety) 


either  by  petltlcm  signed  five  per  centum 
of  the  legal  voters  <w  by  the  Legislature  as 
other  bills  are  aiacted."  Section  8  of  tbe 
BflDie  article,  among  other  things,  provides 
tbat:  "Any  meas^ire  referred  to  tbe  people 
by  tbe  referendum  shall  take  effect  and  be 
In  force  when  it  shall  have  been  approved  by 
.a  majorl^  of  tbe  votes  cast  thweon  and  not 
otherwise."  The  same  section  requires  tbat 
referendum  petitions  shall  be  filed  within  00 
days  after  the  adjournment  of  tbe  sesfilon  of 
the  Legislature  at  which  the  bill  to  be  refer- 
red was  passed,  and  section  68  provides  that : 
"No  act  shall  talte  effect  until  ninety  days 
after  the  adjournment  of  the  session  at  which 
It  was  passed,  except  oiactnients  for  carrying 
into  effect  provisions  relating  to  the  initiative 
and  refer«idum,  or  a  general  appropriation 
bill,  unless  In  case  of  emergency,  to  be  ex- 
pressed in  the  act,  tbe  Iieglslature,  by  a  vote 
of  two-tblrds  of  all  the  members  tiected  to 
each  house,  so  directs."  Section  4  of  the 
some  article  reads:  "Tbe  referendum  may 
be  demanded  by  the  people  against  one  or 
more  items,  sections  or  parts  of  any  act  of 
tbe  Legislature  in  the  same  manner  In  which 
such  power  may  be  exercised  against  a  com- 
plete act  The  filing  of  a  referendum  petU 
Hon  agalntt  one  or  more  Uem*,  aectiona  or 
paru  of  an  act  sftsU  not  delay  the  remainder 
of  $uch  act  from  beoom<rt|i'  operaiive.**  (Ital- 
ics are  oursj 

From  all  the  forcing  provisions,-  we 
think  it  Is  apparent  that  the  referendam  pro- 
vided for  by  the  ConsUtuthm  of  this  state 
Is  tbe  right  and  power  to  approve  or  reject 
at  tbe  polls  Illative  ^posltKma  which 
have  received  favorable  action  by  the  Legisla- 
ture, and  have  been  reftored  to  the  people 
either  by  act  of  the  Legislature  or  by  petition 
of  the  people  before  tbe  same  have  become 
operative.  Their  purpose  was  to  provide  a 
means  of  having  tbe  people  give  an  expres- 
sion upon  a  legislative  proposltton,  and 'to 
require  their  approval  thereof  before  the 
same  Should  become  (Hwrative  as  tbe  law  of 
the  state,  If  such  expression  should  be  desir- 
ed by  tbe  Le^^ature  or  by  the  people.  An 
act  to  repeal  a  law  might  be  initiated  the- 
people  Indepoident  of  the  Legislature,  voted 
upon  and  ai^roved  or  rejected  1^  them ;  and 
a  proposition  having  for  Its  purpose  the  re- 
peal of  a  statute,  after  having  been  passed 
by  tbe  Legislature,  might  be  by  the  Legisla- 
ture, or  by  petition  r^erred  to  the  people  for 
approval  or  rejection,  but  the  matter  referred 
and  on  which  the  people  vote  is  not  tbe  law 
already  In  operation,  but  the  legidative  prq^ 
oaitlon  to  rq>eal  such  law. 

If  section  1  of  article  5  stood  alone,  It 
would  be  difficult  to  perceive,  without  giving 
tbe  language  used  a  meaning  other  than  Its 
natural  sense  Indicates,  .that  the  right  of  ref- 
erendum upon  any  act  could  be  defeated  by 
the  fact  that  such  an  act  had  become  ^ect- 
ive;  but  this  section  is  only  one  of  several 
contained  in  the  same  article  which  pertain 
to  the  powers  reserved  by  that  section,  and 
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affect  the  exerdBe  thneof.  They  mnst  all  be 
read  and  constnied  together. .  They  were  all 
adopted  as  parts  of  one  instrument,  and 
they  should  not  be  construed  separately,  and 
each  given  Its  strict,  literal  meaning,  when  to 
do  BO  will  result  In  irreeondlable  conflict. 
"One  part  may  qualify  another  so  as  to  re- 
strict Its  operation,  or  apply  otherwise  than 
a  natural  construction  would  require  If  ft 
stood  by  itself ;  but  one  part  is  not  to  be  al- 
lowed to  defeat  another  If,  by  any  reasonable 
construction,  the  two  can  be  made  to  stand 
together."  Cooley,  Const  LIm.  p.  92.  See, 
also,  Lewis'  Sutherland's  Stat.  Con.  par.  344. 
If  an  act  which  has  become  efTectlve  at  the 
time  of  Its  enactment  may  be  referred,  then 
that  portion  of  section  3  declaring  that  any 
measure  referred  shall  take  effect  and  be  In 
force  when  It  shall  have  been  approved  by  a 
majority  of  the  votes  cast  thereon,  "and  not 
otherwise,"  Is  meaningless.  And  that  portion 
of  section  4  which  provides  that  when  a  ref- 
erendnm  petition  Is  filed  against  one  or  more 
Items,  sections,  or  parts  of  an  act,  the  filing 
thereof  shall  not  delay  the  remainder  of  such 
act  from  becoming  effective  is  not  adequate 
to  supply  a  rule  in  all  cases.  We  condude 
that  the  power  of  the  referendum,  reserved 
in  section  1,  must  be  held  applicable  only  to 
acts  of  the  Legislature  which  have  not  be- 
come effective  at  the  time  the  referendum  is 
Invoked  by  act  of  the  Legislature  or  by  peti- 
tion. 

Respondent  contends  that  Sraate  BUI  No. 
179,  or  at  least  a  part  thereof,  was  In  force 
at  tbo  time  plalntifjfs  filed  their  referendum 
petitl<m;  that  the  same  became  effective  up- 
on approval  of  the  Governor  by  virtue  of  sec- 
tion 68,  art  5,  and  the  whole  act  Is  not  sub- 
ject to  the  referendum.  The  first  sentence 
of  section  68,  art.  6,  of  the  Constitution  con- 
sists of  a  general  enacting  clause  and  an  ex- 
cepting clause.  By  the  enacting  clause  no  act 
of  the  Legislature  becomes  effective  until 
90  days  after  the  adjournment  of  the  session 
at  which  It  was  passed,  but  the  excepting 
clause  saves  from  the  operation  of  the  90 
days'  clause  of  the  section  three  classes  of 
acts,  to  wit:  First  Enactments  for  carrying 
into  effect  provisions  relating  to  the  Initiative 
and  referendum.  Neither  section  68  nor  any 
other  section  of  the  Oonstltntlon  provides 
when  these  three  classes  of  acts  saved  by  the 
exciting  dause  shall  become  effectira  The 
early  rule  was  that  statutes,  when  not  oth- 
erwise ordered,  took  effect  from  the  first  day 
of  the  session  at  which  they  were  enacted. 
But  this  role  Is  condemned  by  Jodge  Cooley 
as  being  purely  arbitrary,  based  upon  no  good 
reason,  and  frequently  working  serious  in- 
justice^ The  same  author  declares  the  pres- 
ent rale  to  be  that  an  act  takes  effect  from 
the  time  when  the  formalities  of  the  enact- 
ment are  actnolly  completed  under  the  Con- 
stitution, unless  it  Is  otherwise  ordered,  or 
unless  there  is  some  constitutional  or  stat- 
utory rule  on  the  subject  which  prescribes 
otherwl8&  OcK>l«y,  Const  lixa.  pw  22S.  Un- 


der this  rule  any  ot  the  three  daases  of  acts 

named  In  the  clause  of  exception.  In  the  ab- 
sence of  any  provision  in  any  such  act  other- 
wise directing,  would  become  effective  upon 
approval  by  the  Governor,  or  In  the  case  of 
his  veto,  upon  the  passage  of  such  act  by  the 
legislators  over  the  veto  of  the  Governor  by 
the  required  vote.  Senate  BUI  No.  179  was 
not  passed  as  an  emergency  measure.  If  It 
was  In  force  at  the  time  the  referendum  peti- 
tions were  filed,  It  must  be  ui>On  the  ground 
that  It  contains  provisions  relating  to  the  In- 
itiative and  referendum.  It  contains  some 
provisions  which  have  for  their  sole  object 
the  carrying  into  effect  the  provisions  of  the 
Constitution  relating  to  the  initiative  and  ref- 
erendum. It  contains  some  provisions  which 
accomplish  this  object  and  also  have  other 
purposes,  and  It  contains  othor  provisions 
which  bear  no  relation  whatever  to  the  initia- 
tive and  referendum  provisions  of  the  Consti- 
tution. The  constmetion  of  the  saving  dause 
for  which  respondrat  contends  Is  that  any 
act  containing  any  provldon  carrying  Into 
effect  any  provliion  of  the  Constltntlon  relat- 
ing to  the  InitlBtlve  and  referendum  becomes, 
at  least  as  to  such  parts,  Immediately  opera- 
tive npon  its  passage  and  apinroval,  and  that 
since  Bald  Senate  BlU  Na  179  contains  some 
such  provisions,  It  was  in  force  at  the  time 
the  petitions  fbr  r^rendum  were  filed,  and 
-therefore  not  subject  to  be  referred.  Sndi 
construction  of  this  clause  is,  we  think, 
broader  than  the  purpose  and  intent  of  the 
framere  and  of  the  people  In  adopting  the 
Constitution  authorizes.  Olatises  of  excep- 
tion are  to  be  strictly  construed.  Lewis* 
Sutherland's  Stat  Con.  p.  671 ;  26  Am.  &  Eng. 
Enc  Law,  p.  680,  and  authorities  there  dt- 
ed.  In  applying  this  rule  of  constmetion.  It 
Is  true,  however,  an  unreasonable  construc- 
tion will  not  be  tfven  a  saving  dause  that 
will  defrat  the  pprpose  for  whidi  it  was 
enacted.  It  Is  Oierefore  important  to  ascer- 
tain what  was  the  Intent  of  the  framere  of 
the  Constitution  and  ot  the  people  adopting 
It  in  inserting  the  saving  dause  In  said  sec- 
tioa  68. 

We  regret  that  the  proceedings  of  the  con- 
stitutional convention  have  not  been  printed 
and  are  not  accessible  to  this  court  But  It  is 
entlrdy  probable  that  the  framere  of  the 
Oonstltntlon,  with  knowledge  that  the  Initia- 
tive and  referendum  powers  as  reserved  to 
the  people  by  the  Constitution  had  not  be- 
fore tlfe  adoption  of  the  Constitution,  existed 
In  this  Jurisdiction,  and  that  the  statutes  ex- 
tended in  force  in  this  state  would  be  inade- 
quate to  make  effective  these  provisions,  de- 
sired to  provide  a  way  for  making  tiiese  pro- 
visions effective  at  once.  They  had  reason  to 
expect  and  subsequent  history  has  Justified 
that  expectation,  that  tiie  Firet  Legislature 
of  the  state  would  be  required,  by  necessity, 
to  enact  a  great  volume  of  legislation,  against 
some  of  which  the  people  of  the  state  might 
desire  to  Invoke  the  referendum.  But  if  the 
acts  which  the  First  Legislature  should  pass 
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pntting  In  force  the  conntltatlonal  proTislons 
for  the  tnltlatlTe  and  referendum  should  not 
become  effective  nntti  00  days  after  the  ad- 
Jonmment  of  iSat  Legislature,  then  every 
other  act  of  the  Legislature  would  hecome 
rffectlve  before  any  provision  could  exist  for 
invoking  the  referendum  against  It  The  pro- 
vidon  for  the  Initiative  and  refetendum  ex- 
ists in  the  Constitutions  of  only  a  few  states 
of  the  Union,  and  ia  of  recent  enactment  In 
those  states.  Members  of  the  constitutional 
convention  of  this  state  no  doubt  anticipated 
that  the  statutes  first  passed  to  make  effect- 
ive these  provisions  would,  In  a  great  meas- 
ure, be  experimental,  and  might  prove  en- 
tirely Inadequate  for  the  purpose.  By  provid- 
ing that  acts  of  any  L^slature,  for  the  pur- 
pose of  carrying  Into  effect  these  provisions, 
might  become  effective  earlier  than  the  other 
acts  of  the  same  Legldatore,  any  LeglsTature 
would  then  have  power  to  give  to  -the  pet^e 
of  the  state  an  effective  statute  for  the  exer> 
else  of  the  referendum  against  any  act  passed 
sndL  L^slatare.  It  was  to  accompUsb 
this  object,  we  think,  that  this  class  of  acts 
patting  in  force  the  initiative,  and  referendum 
ptovislMis  was  saved  from  the  90  days*  clause 
ot  section  88.  Bnt'  this  purpose  will  not  be 
defeated  1^  a  strict  oonstrnetion  of  the  clause 
bidding  that  it  was  Intended  that  only  acta 
wliose  sole  purpose  Is  to  put  in  force  the  inl- 
•  tiatlve  and  referendum  provisions  were  In- 
tended to  be  ecG^ted  1^  this  clause.  Undo- 
this  constnlctlon  of  the  clause  the  First  tm^ 
Islature  could  have  and  did,  and  any  subse- 
quent Legislatnre,  flnding  the  existing  laws 
Inadequate  for  the  enforcement  of  the  inltla- 
tivs  and  referendum  powers,  may,  pass  an 
act  whose  cmly  purpose  is  to  remedy  defects 
In  oxlstli^  statntes,  and  to  provide  an  ade> 
Qoate  proeedare  for  ttie  exetdse  of  these 
powers,  and  the  same  wlU  become  effective 
Immediate  upon  Its  passage  and  ai^roval, 
and  win  be  available  for  Invoking  and  exer- 
dstng  the  refieroianm  against  any  act  passed 
at  the  same  session  of  the  Legislature; 

The  word  "enactment."  as  used  In  the  sav- 
iiig  <^UBe^  is  synonymous  with  the  word 
"act"  It  Is  ttf  be  noted  that  the  language  of 
this  danae  exc^tts  only  "uiactmenta,"  and  not 
"oiactnientB  <a  parts  of  enactments,"  putting 
In  forae  the  Initiative  and  referendum  pro- 
visions of  the  OfBistltutlon.  O^e  word  "act." 
as  used  In  the  general  enacting  danse  of  sec- 
tion B8,  means  a  bm  passed  by  the  Legisla- 
ture^ as  to  whldi  all  of  the  formalities  re- 
quired to  make  It  a  law  hare  been  perform- 
ed, and  refws  to  the  entire  statute  enacted, 
and  we  think  that  the  matters  excepted  from 
the  general  cOanse  were  of  the  same  cfaarao* 
ter,  and  It  waa  Intoided  to  except  the  whole 
statute  passed  as  one  act  for  the  purpose  of 
putting  In  force  the  lidtiatlre  and  referen- 
dum provlBtimB,  and  that  it  was  not  Intended 
th&t  a  bill,  whose  object  and  purpose  was 
other  than  menttraied  in  the  saving  clause, 
should  be  included  because  It  contains  some 
clause  or  section  that  Incidentally  or  directly 


relates  to  the  Inltiatlre  and  r^erendum  irro- 
vlslona  Senate  BUI  Na  179  consists  of  70 
or  more  sections,  oiUy  4  of  which  deal  di- 
rectly with  the  Initiative  and  ref»endom. 
All  the  other  sections  pertain  to  matters,  any 
law  upon  wUcb  It  was  unquestionably  the 
intention  of  the  framers  of  the  Constitution, 
and  the  people  who  adopted  It,  diould  not 
become  dfectlve  until  00  days  after  the  ad- 
journment ta  the  sesBi<ni  of  the  Legislature 
at  which  It  was  passed,  unless  passed  as  an 
emergency  measure,  and  that  the  pet^le 
should  have  the  rl^t  of  referendum  tboreon. 
To  give  to  the  saving  dause  the  construction 
that  any  act  containing  a  clause  or  provision 
that  relates  to  the  inltiatlre  and  referradum 
becomes  effectlre  immediately,  and  Is  Indud- 
ed  and  cannot  be  referred,  would  open  the 
door  for  making  numerous  acta  effectlre  at 
onc^  and  preventing  the  referendum  thrae- 
&a,  that  were  not  Intended  by  the  Oonstltu- 
tl<m  to  be  made  dfectlve  until  00  days  af^ 
the  adjounmiMit  of  the  sesdon  at  which  they 
were  passed,  unless  the  emergency  dause 
shoidd  be  attached.  A  construction  which  is 
so  in  conflict  with  the  purpose  and  spirit  of 
the  other  sections  of  Ihe  Gonstitntlon  rela- 
tive to  the  referendum  should  not  be  s!twm 
to  this  dauae,  but  the  strict  construction 
should  be  applied.  .We,  therefore,  h(dd  that 
only  acts  whose  sole  purpose  Is  to  put  in 
force  the  inltiatlre  and  referendum  provl- 
sloiw  are  Induded  within  the  dause  of  sec- 
tl<m  58,  reading:  "Except  enactments  for 
carrying  Into  effect  provisions  relating  to  the 
initiative  and  rtferendum." 

An  act  passed  oidy  for  the  purpose  of  put- 
ting in  force  the  initiative  and  referendum 
provisions,  or  a  general  appnq;>riation  "bill,  be- 
comes oporatlre  upon  (he  CMnpIetlon  of  all 
the  formalities  required  by  the  Oonstltutlon 
for  Its  enactment,  If  It  contains  no  provision, 
and  there  exists  no  general  stetute,  fixing  the 
time  when  the  same  shall  become  effective^ 
and  such  act  la  not  subject  to  the  rt^etm- 
dum.  and  can  be  destroyed  coily  by  a  meas- 
ure repealing  the  same,  Initiated  and  adopt- 
ed 1^  the  pet^le  or  enacted  by  tbe  L^cisla- 
ture.  But  we  do  not  wish  to  be  understood 
as  holding  that  the  Legislature,  In  enacting 
a  general  appropriation  bill,  or  an  act  for  car* 
rylng  Into  effect  the  Initiative  and  referen- 
dum provlslona,  may  not,  by  a  specific  provi- 
sion In  such  bill,  or  by  general  statute,  fix  tbe  , 
time  at  which  sucb  act  shall  become  effective, 
and  that  the  people  may  not.  during  sndi 
time,  file  against  audi  bill  a  refermdum  peti- 
tion, and  have  the  same  referred  to  them 
for  thdr  approval  or  rejection.  This  ques- 
tion Is  not  presented  by  this  proceeding,  and 
we  desire  so  to  limit  the  language  of  this 
opinion  that  It  may  not  be  construed  as  any 
(Jipresslon  thereon. 

We  have  not  overlooked  the  contention  of 
counsel  for  defendant  that  the  electors  of 
the  state  should  have  petitioned  to  refer  only 
those  sections  of  Senate  ]Bill  No.  179  which 
do  not  have  any  relation  to  the  Inltiatlre  and 
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refereadom ;  that  Bftld  Bectlons  are  the  only 
sections  of  the  act  which  did  not  become  ef- 
fective at  the  time  of  the  approval  of  the  act 
by  the  Governor.  To  sustain  this  contention, 
it  would  be  necessary,  as  previously  stated, 
to  make  the  saving  clause  of  sectloh  58  read 
"enactments  'or  parts  of  enactments'  for  car- 
rying into  .effect  provisions  relating  to  the 
initiative  and  referendum."  That  it  was  not 
intended  by  section  58  to  authorize  the  pas- 
sage of  acts,  parts  of  which  should  not  be- 
come effective  until  90  days  after  the  ad- 
journment of  the  session,  and  the  other  parts 
to  become  efTectlve  Immediately  after  their 
enactment,  the  former  parts  being  subject 
to  the  referendum  and  the  latter  not,  we 
think  is  further  demonstrated  by  an  attempt 
to  apply  such  a  rule  to  tbe  different  provi- 
sions of  Senate  Bill  No.  179.  Subsection  1 
of  section  1  of  the  act  (Sess.  Laws  19^,  p. 
237,  c.  16,  art  1)  Axes  the  date  of  general 
elections  for  electing  state,  district,  county, 
and  township  officers.  Subsections  2  and  8, 
Inclusive,  of  section  1  creates  and  provides 
for  the  appointment  of  a  state  election  board 
and  a  county  election  board  for  each  county 
of  the  state  and  an  election  I>oard  for  each 
precinct  of  the  counties,  fixes  their  compen- 
sation, and  prescribes  some  of  their  duties. 
The  state,  county,  and  precinct  electl<m  boards 
created  by  these  sections  furnish  the  sup- 
plies with  which  to  conduct  all  elections  and 
canvass  the  returns  thereof.  These  officers 
constitute  the  election  officers  for  conduct- 
ing other  primary  and  general  elections.  It 
Is  not  contended  by  defendant,  nor  do  we 
think  It  could  be  with  any  show  of  reason, 
that  an  act  or  any  part  of  the  act,  upon  the 
subject  dealt  with  In  these  sections  of  the 
act.  fall  within  the  saving  clause  of  section 
5S.  On  the  other  hand,  it  Is  clear  that  a 
law  ni>on  these  subjects  does  not  become  ef- 
("ectlve  until  90  days  after  Its  passage,  and  is 
subject  to  the  referendum,  unless  put  In  force 
immediately  by  an  emergency  claosa  But 
later  provisions  In  the  act  pertaining  to  the 
initiative  and  referendnm  nuke  It  the  duty 
of  the  boards  .created  by  these  subsections 
of  section  1  to  conduct  Uie  elections  and  can- 
vass the  returns  on  propositions  submitted 
by  the  referendnm  or  the  initiative.  These 
snbseqnent  proTlslons  of  the  act,  therefore, 
make  the  former  sections  that  do  not  within 
themsdves  relate  to  the  Initiative  and  refer- 
endum provisions  of  the  Constitution  app^ 
to  soch  proTlstons,  and  provide  for  cairylng 
them  into  effect,  and  therefore  would,  under 
the  theory  ot  defendant,  become  immediately 
effective  upon  their  enactment,  and  would  not 
be  subject  to  the  referendum. 

Now  which  ttieory  Is  to  prevail  as  to  these 
subsections  of  section  1— that  whl<^  would 
apidy  to  a  general  election  law  against  which 
the  people  clearly  have  the  ri^t  of  the  re(«v 
mdurn,  or  tb&t  which  would  apply  to  a  meas- 
ure fOT  carrying  Into  effect  the  initiative  and 
referendum  which  becomes  effective  Immedl- 
and  precludes  a  referendum?  The  dif- 


ficulty of  the  application  of  the  rule  con- 
tended for  Is  more  forcibly  Illustrated  by  ex- 
amination of  subsection  6  of  section  3  of  the 
act,  which  provides  that  at  general  and  spe- 
cial elections  "but  one  ballot  shall  be  used 
and  the  names  of  all  candidates  and  the  bal- 
lot titles  of  all  measures  or  questions  submit- 
ted to  the  people  shall  be  placed  thereon. " 
In  so  far  as  this  section  applies  to  elections 
for  electing  officers,  It  clearly  does  not  fall 
within  the  saving  clause,  but.  In  so  far  as 
it  applies  to  the  initiative  and  referendum 
measures  under  defendant's  contention.  It 
would  fall  within  that  clause,  and  said  sec- 
tion, therefore,  would  upon  approval  by  the 
Governor  be,  and  would  not  be.  a  law;  at 
the  same  time,  It  would  be  and  would  not  be 
subject  to  the  referendum.  WWch  feature 
of  the  section  Is  to  control — that  wlilch  re- 
quires It  not  to  go  into  effect  for  90  days, 
and  leaves  it  subject  to  the  referendum,  or 
that  which  makes  It  immediately  effective 
and  not  subject  to  the  referendum?  If  we 
say  that  Its  character  as  a  referendum  provi- 
sion shall  prevail,  then  the  saving  clause 
of  section  58,  which  was  Intended  to  afford 
a  means  to  prevent  the  right  of  exercising 
the  referendum  against  any  provision  ever 
being  defeated.  Is  made  tbe  very  means  of 
accomplishing  that  defeat  But  the  construc- 
tion which  we  think  should  be  adopted  by 
this  court  leads  to  no  such  absurd  consequen- 
ces.  If  it  be  said  that  sndi  construction 
prevents  the  provisions  of  Senate  BUI  No. 
179  l^om  becoming  available  to  the  people  in 
the  exercise  of  the  referendum  against  acts 
passed  at  tbe  last  L^islature,  because  the 
operation  of  such  bill  is  suspended,  then  tbe 
fault  Is  with  the  Legislature.  The  Constltn- 
tion  provides  a  method  by  which  the  IjeglB- 
lature  might  have,  by  separate  act  devoted 
exclusively  to  putting  in  force  the  initiative 
and  referendum,  made  such  provisions  rela- 
tive tliereto  as  the  Legislature  deemed  neces- 
sary, and  the  same  would  have  become  imme- 
diately effective  upon  Its  enactmoit 

When  relators  delivered  to  the  Secretary 
of  the  State  for  flUng  the  petitions  of  the 
electors  asking  for  a  reference  ot  the  act. 
and  he  accepted  them  for  that  purpose,  it 
became  his  duty,  under  the  provisions  of  tiie 
act  of  April.  190S,  to  file  the  sam^  detach 
the  sheets  containing  the  signatures  and 
printed  ctvles  of  tbe  measure,  and  to  proceed 
at  onoe  to  examine  into  the  snffldeocy  oi  tbe 
petitions.  When  objections  to  the  suffldency 
of  the  same  were  made.  It  was  his  poww  and 
duty  to  receive  testlmcmy  and  argument;  if 
any  was  offered,  in  support  of  or  In  appoaif 
tl<m  to  the  suffldency  of  tbe  petttlon.  It  also 
became  bis  duty  to  tnmsmlt  fortiiwltb  to  the 
Attorney  General  of  the  state  a  copy  of  tbe 
measnre  asked  to  be  referred,  for  that  oOlcae 
to  provide  a  ballot  title  to  said  measnre  and 
return  to  respondent  Bess.  Laws,  1807-1906; 
pp.  443,  444.  All  these  things  respondent  re- 
fused to  do.  * 

Has  this  court  Jarisdlction  to  compel  bin 
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bj  mandomat  to  discbarge  these  duties? 
Counsel  for  respondent.  In  a  brief  comniend- 
tble  for  tbe  learning  and  exbaaatlTeness  with 
irhich  tbe  propositions  loTolved  in  this  pro- 
Kedlng  are  discussed.  Insists  that  these  acts 
required  Of  the  Secretary  are  l^lslatlve  func- 
tions, and  that  In  the  discharge  of  them  be 
acts  as  a  legislative  officer  and  as  a  member 
of  tbe  leglslatlTe  bran<>tx  of  the  goremment, 
and  Is  not  subject  to  tbe  Jurisdiction  of  the 
courts.  No  case  that  maj  be  said  to  be  di- 
rectly in  point  has  been  called  to  onr  atten- 
tion ;  nor  have  we,  by  extended  and  careful 
research,  been  able  to  find  any. 

The  constitutional  and  statutory  prorlslons 
of  the  state  of  Oregon  reserving  the  powers 
of  the  initiative  and  referendum  to  the  peo- 
ple, and  providing  a  procedure  for  tbe  exer- 
dae  of  those  powers,  are  very  similar  to  the 
constitutional  and  statutory  provisions  on  the 
same  subject  lo  this  state.  In  Palmer  et  al. 
V.  Benson,  SO  Or.  277,  91  Pb&  S79,  a  writ  of 
mandamus  was  sought  to  compel  the  Secre- 
tary of  the  State  to  file  a  referendum  petl- 
tlott,  which  he  bad  refused  to  file  because  it 
did  not  contain  the  "warning  clause"  pro- 
Tided  for  by  the  atatnte,  and  for  the  further 
reason  that  It  did  not  contain  a  full  and  cor- 
rect copy  of  tbe  title  and  text  of  the  matter 
■ous^t  to  be  referred.  Tbe  Judgment  of  the 
lower  court  refusing  the  writ  was  reversed 
by  tbe  Sniffeme  Court,  and  the  peremptory 
writ  Issued.  The  question  of  Jurisdiction  does 
not  appear  to  have  beea  raised  by  counsel  lo 
Uiat  case,  and  no  r^rence  Is  made  thereto 
in  tbe  opinitm  of  tbe  court  But  ^ce  It 
was  die  Auty  of  tbe  court  to  take  notice  of 
any  defect  In  Its  Jurisdiction  apparent  upon 
tbe  face  of  the  pleadings,  and  since  its  lack 
of  Jurisdiction  would  have  appeared  from  tbe 
pleadings,  it  may  be  safely  assumed  that  tbe, 
court  entertained  tbe  view  that  It  had  Juris- 
diction to  hear  and  determine  the  case  upon 
Its  merits,  wbidi  was  done. 

Tbe  Secretary  of  State  is  made  by  the  Con- 
stitution of  this  state  a  member  of  the  ex- 
ecutive department  (secti<»  1,  art  Q),  but  the 
supreme  executive  power  is  vested  in  the 
Governor.  Section  2,  art  6.  Tbe  duties  ol 
tbe  Secxetxrj  of  State  fixed  by  the  Constitu- 
tion are:  "^e  Secretary  of  State  sbaU  keep 
a  roister  of  tbe  official  acta  of  the  Governor, 
and  when  necessary,  lean  attest  them,  and 
shall  lay  copies  of  tlib  same,  together  with 
copies  of  all  papen  reUtive  thereto,  before 
either  bouse  of  the  Letfislature,  when  re- 
quired to  do  80.  He  ^11  also  perform  su<di 
other  duties  as  abail  be  prescribed  by  law." 

No  question  is  better  settled  by  both  the 
state  and  federal  courts  than  that  courts  can- 
not control,  by  mandamus,  injunction,  or  any 
other  writ,  the  exercise  of  a  purely  legislative 
or  executive  power;  but  in  the  early  case 
of  Uarbory  t.  Uadlson,  1  Cranch.  137,  2  L. 
Ed.  60,  It  was  held  that  wliere  an  executive 
officer  la  not  required  to  exercise  discretion 
in  tbe  act  to  be  performed,  he  may  be  com- 
pelled by  mandamus  to  perform  uvxik  act 
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There  Is  much  division  among  the  authorities 
as  to  whether  the  writ  will  lie  to  compel  the 
Governor  of  the  State,  In  whom  Is  vested  the 
supreme  executive  power,  to  perform  even  a 
purely  ministerial  duty,  but  as  to  the  heads 
of  the  various  other  departments  of  the  ex- 
ecutive department.  It  Is  generally  held  that 
the  writ  win  lie.  and  the  Secretary  of  State 
may  by  this  process  be  coerced  to  perform 
any  duty  not  Involving  the  exercise  of  dis- 
cretion or  Judgment  Merrill  on  Mandamus, 
par.  102;  26  Cyc.  p.  WZ  ;  State  ex  rel.  v. 
Crawford,  28  Fla.  441, 10  South.  US,  14  U  U. 
A.  263. 

A  very  Interesting  exposition  of  the  extent 
to  which  such  writ  is  available  to  control 
tbe  action  of  executive  officers  occurs  In  Klm- 
berlln  v.  Commission  to  Five  Civilized  l^Ibcs, 
104  Fed.  653,  44  C.  C.  A.  109.  In  tbe  absence 
of  a  better  expression  of  the  rule  uiwn  this 
question,  supported  by  the  weight  of  authori- 
ties, we  quote  from  the  opinion  of  Judge 
Sanborn  In  that  case,  with  the  authOTlties 
cited,  the  following:  "(1)  A  writ  of  manda- 
mns  may  lawfully  Issue,  from  a  court  having 
Jurisdiction,  to  compel  an  executive  officer 
to  perform  a  mere  ministerial  act  which  does 
not  call  for  tbe  exercise  of  bis  Judgment  ot 
discretion,  but  whidi  tbe  law  gives  him  tlie 
power  and  Imposes  upon  blm  the  duty  to  do. 
Marbury  v.  Madison,  1  Cranch,  137,  2  U  Ed. 
CO ;  KendaU  v.  U.  S.,  12  Pet  624.  0  U  Ed. 
IISI;  U.  S.  V.  SchuriG,  102  V.  S.  878,  26  L. 
Ed.  167 ;  Butterworth  t.  Bm,  112  U.  S.  SO, 
5  Sup.  Ct25,28Ii.Ed.656.  (2)  It  may  1ft- 
sue  to  command  an  executive  c^cer  to  act 
and  decide,  even  though  bis  act  and  dedalon 
Involve  the  ezerdse  of  his  judgment  and 
discretion;  but  In  such  case  It  may  not  di- 
rect him  In  what  particular  way  be  shall  act 
or  decide.  It  may  not  lawfully  issue  to  com- 
mand or  control  an  execntlTe  officer  In  the 
discharge  of  those  of  bis  duties  which  In- 
volve the  exercise  of  bla  Judgmrat  or  discre- 
tion either  in  the  construction  <tf  tbe  law,  or 
In  determining  the  existence  or  effect  the 
facts.  (3)  It  may  not  lawfully  Issue  to  re- 
view, reverse,  or  correct  the  erroneous  ded- 
sioas  of  an  executive  officer  In  such  cases, 
even  though  there  may  be  no  other  method  ot 
review  or  correctlcm  provided  by  law.  Deca- 
tur r.  Paulding,  14  Pet  497,  10  Ii.  Ed.  S59, 
60S;  U.  S.  V.  BUck,  128  U.  S.  40,  9  Sup.  Ct 
12.  32  L.  Ed.  354;  U.  S.  v.  Guthrie^  17  How. 
284,  15  L.  Ed.  102;  Commissioner  v.  White- 
1^,  4  Wall.  522,  18  L.  Ed.  335;  Georgia  v. 
Stanton,  6  Wall.  50, 18  L.  Ed.  721 ;  Gaines  v. 
Thompson,  7  Wall.  347,  19  I<.  Ed.  62;  U.  S. 
V.  Wlndom.  137  U.  &  636,  11  Sup.  Ct  197,  84 
L.  Ed.  811 :  U.  S.  T.  Blaine,  189  U.  &  806, 11 
Sup.  Ct  607,  35  L.  Ed.  183;  D.  8.  T.  Lament 
155  U.  S.  303,  15  Sup.  Ct  97,  89  L.  Ed.  160." 
See,  also,  19  Am.  A  Eng.  Enc  of  Law,  p.  372 
et  seq. 

All  the  duties  of  respondent  enumerated 
above,  except  tbe  duty  to  hear  protests 
against  the  petitions,  to  hear  evidence  and 
argument  In  support  thereof  and  In  opsKWi- 
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tloQ  tbereto,  and  to  determine  tbe  saffidencr 
of  the  petitions  are  porely  ministerial,  and 
are  all  prescribed  by  the  statutes.  He  has 
no  discretion  as  to  whether  he  will  perform 
or  not  perform  any  of  such  duties.  They  are 
mandatory  as  to  him.  They  are  In  the  In- 
terests of  the  public,  and  the  public  has  a 
right  to  have  them  performed.  The  power  to 
receive  protests  against  the  snfficl«icy  of  the 
petitions,  and  to  hear  evidence  and  argument 
in  support  thereof,  and  to  determine  the  suffi- 
ciency of  the  petitions  Ipvolve  the  power"  to 
find  facts  and  require  the  exercise  of  Judicial 
or  quasi  Judicial  powers.  It  is  not  within  the 
scope  of  a  mandamus  proceeding  to  coerce 
an  executive  officer  in  the  discharge  of  a  du- 
ty Involving  the  exercise  of  judgment  or  dis- 
cretion, or  the  exercise  of  judicial  or  quasi 
Judicial  power,  further  than  to  direct  him  to 
act  The  court  cannot  sui^lant  him  In  the 
determination  of  questions  of  fact  or  of  law 
required  by  the  statute  to  be  .determined  by 
him,  nor  direct  In  whose  favor  his  decision 
shall  be.  Klmberlln  t.  Commissioners,  su- 
pra ;  State  ex  Tel.  v.  Chittendm  et  aL,  112 
Wis.  569,  88  N.  W.  587. 

Respondent,  In  the  exercise  of  bis  duties 
relative  to  the  initiative  and  referendum,  can- 
not be  likened  to  the  subordinate  officers  of 
elthet*  branch  of  the  Legislature.  A  suhordl- 
nato  officer  of  either  branch  of  the  Legisla- 
ture, such  as  a  clerk  of  the  House  of  Repre- 
s^tatives,  Is  the  officer  only  of  that  branch 
of  the  Legislature,  and  It  has  exclasive  con- 
trol and  direction  of  his  acts  Independent  of 
the  other  branch  of  the  Legislature.  Any 
derdlctlon  of  duty  on  the  part  of  such  sub- 
ordinate officer  may  be  punished  by  the  Hoase 
of  Representative^!  and  the  evil  effect  of  his 
misconduct  or  neglect  may  be  remedied  by 
immediate  action  of  such  branch  of  the  "Leg- 
Islature  by  appointing  another  officer  to  per- 
form the  duty,  or  by  adopting  other  remedies 
necessary  to  correct  the  wrong  perpetrated. 
In  the  control  of  such  subordinate  officer  of 
either  branch  of  the  Legislature  tbe  courts 
cannot  interfere.  But  a  writ  of  mandamus 
to  the  Secretary  of  State  cannot  be  likened 
to  one  directed  to  a  subordinate  officer  of  the 
House  of  Representatives,  for  In  the  latter 
case  the  House  of  Representatives  has  jurls- 
Jlction  to  direct  its  subordinate  officers  what 
they  shall  do  and  what  they  shall  not  do. 
For  courts  to  attempt  to  exercise  jurisdiction 
over  them  might  often  result  In  an  officer  of 
such  legislative  body  being  commanded  by 
the  court  to  do  one  thing,  and  by  the  branch 
of  tbe  Legislature  of  which  he  is  an  officer 
to  do  the  opposite.  Conflict  and  confusion 
would  be  the  Inevitable  result  Bnt  no  such 
jurisdiction  exists  In  either  branch  of  the  Leg- 
islature over  the  Secretary  of  State.  He  Is 
not  an  officer  of  either  branch  of  tbe  Leg- 
Islatore ;  nor  Is  he  a  creature  of  either  branch. 
The  Constitution  created  his  office  and  made 
him  a  member  of  the  executive  department. 
Those  bodies,  It  Is  true,  may  fix  his  duties, 
but  thej  must  do  w  by  statnto^  The  Hoose 


of  Representatives  may  lmpea(^  and  the  Sen- 
ate may  try  him  upon  impeachment,  for  neg- 
lect of  duty  or  misconduct  in  office.  But  that 
jurisdiction  Is  in  no  way  Interfered  with  by 
the  exercise  of  the  jurisdiction  of  courts  to 
compel  such  officer  by  mandamus  to  discharge 
a  ministerial  duty  Imposed  upon  him  by  stat- 
utory or  constitutional  provision.  Because 
he,  In  the  discharge  of  some  of  his  duties, 
may  perform  acts  that  are  necessary  to  the 
passage  of  a  law  by  direct  vote  of  the  people 
affords  no  more  reason  for  classing  him  as 
a  legislative  officer,  or  his  acts  as  legislative 
acts,  than  the  acts  of  those  officers  perform- 
ing ministerial  duties  i)ertalnlng  to  elections 
In  electing  members  of  the  L^lslature  who 
enact  the  laws  of  the  state.  His  retatlon  to 
the  public  in  the  performance  of  these  duties 
differs  from  those  of  such  election  officers 
only  In  the  remoteness  of  the  act  required  to 
be  performed  by  them  to  the  feal  act  of  leg- 
islation. The  duties  of  both  are  fixed  by  stat- 
ute. If  the  acts  of  the  Secretary  In  filing, 
determining  the  sufficiency  of,  and  certifying 
to  the  Attorney  General  Initiative  and  refer- 
endum measures  are  legislative  acts,  in  pur- 
suance of  legislative  power  given  him,  then 
the  acts  of  the  most  Inferior  and  most  re- 
mote precinct  election  officer  of  the  state, 
whose  duty  it  Is  to  conduct  elections  upon 
such  measures,  canvass  the  vote,  and  make 
return  thereof,  are  also  legislative,  for  such 
precinct  election  officer  discharges  duties  more 
closely  related,  both  In  time  and  place  to  the 
real  act  of  legislation,  to  wit  the  expression 
of  the  people  by  their  vote  upon  the  measure 
submitted,  than  are  those  performed  by  the 
Secretary  of  State.  Under  the  logical  se- 
quence of  the  rule  contended  for  the  precinct 
election  officer  might  with  indifference  to 
the  result,  refuse  to  perform  duties  purely 
ministerial  In  character  imposed  upon  him 
by  the  statutes.  The  board  of  canvassers 
might  refuse  to  canvass  tiie  votes,  or  refuse 
to  certify  the  returns  after  canvassing,  and 
the  public  would  be  without  remedy.  It  will 
not  answer  to  say  that  such  election  officer 
might  be  punished  by  fine  or  imprisonment 
Such  a  remedy  would  not  prevent  the  defeat 
of  the  power  which  the  people  of  this  state 
have  In  measured  and  well-guarded  terms  re- 
served to  themselves.  A  role  susceptible  of 
so  frequent  and  general  ahuse  that  under  the 
Influence  of  the  prejudice  and  passion  that 
often  attend  the  settiement  of  partisan  ques- 
tions would  tend  so  greatly  to  defeat  the  right 
of  the  people  to  have  their  public  servants 
perform  specific  statutory  or  constitutional 
duties  Imposed  upon  them,  the  discharge  of 
which  Is  not  left  to  their  discretion  or  op- 
tion, ought  not  to  be  adopted,  unless  the  rea- 
son and  force  of  logic  supporting  the  same  la 
irresistible. 

Frantz  et  al.  v.  Autry,  18  Okl.  661,  91  Pac. 
193,  has  been  dted  In  support  of  respondent's 
contention  that  this  court  Is  without  juris- 
diction in  this  proceeding.  In  that  case  de- 
fendant In  error,  vho  was  petitioner  In  the 
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lower  court,  sougbt  a  vrit  of  Injoncticnt  en- 
jololTig  and  restrainlus  tbe  Gtovernor  of  tbe 
territory,  tbe  Preslclent  of  tbe  Oonstltntlonal 
Convention,  and  other  officers  of  the  Gonsti- 
tntlonal  Oonventlon,  and  officers  appointed  by 
the  election  ordinance  of  tbe  ConstltutlODal 
Convention,  from  proceeding  to  Issue  a  proc- 
lamation calling,  and  from  holding,  an  elec- 
tion at  which  the  Constitution  prepared  and 
proposed  the  Constitutional  Convention 
should  be  voted  upon  by  the  electors  of  what 
was  then  the  territory  of  Oklahoma  and  tbe 
Indian  Territory,  now  the  state  of  Oklaho- 
ma. Tbe  grounds  upon  which  the  Injunction 
was  sought  were  that  the  Constitutional  Con- 
vention, in  the  submission  of  the  Constitu- 
tion proposed  by  it  to  the  people  for  ratifica- 
tion, had  transcended  the  authority  granted 
It  by  tbe  Enabling  Act,  In  that  It  bad 
Incorporated  In  the  Constitution  provisions 
In  violation  of  tbe  Eoabllng  Act  and  of  the 
federal  Constitution.  The  'Supreme  Court  of 
tbe  territory  held  the  Constitutional  Conven- 
tion to  be  a  legislative  body  of  the  highest 
character,  and  that  In  the  exercise  of  Its  leg- 
islative authority  Its  discretion  could  not  -be 
controlled  by  Injunction.  In  that  case,  while 
the  object  directly  sought  was  to  prohibit  the 
performance  by  the  respondents  of  duties  Im- 
posed npon  them  by  law,  tbe  primary  object 
was  to  tie  the  hands  of  the  Constitutional 
Convention,  and  by  Judicial  writ  say  to  the 
Otmventlon  what  measures  It  shonld  submit, 
and  what  measures  It  should  not  submit,  to 
the  people  for  their  ratification  as  part  of 
the  proposed  ConstltutioD.  Had  the  officers 
In  that  case  whose  duty  it  was  under  the  law 
to  Isaue  a  proclamation  and  to  proceed  to 
hold  the  election  for  the  adoption  or  rejec- 
tion of  the  Constitution  refused  to  act,  and 
a  proceeding  had  been  brought  to  compel  them 
to  perform  tbe  duties  Imposed  npon  tbem  by 
law,  that  case  would  have  presented  a  qnes- 
tlbn  similar  to  the  one  now  before  us.  The 
doctrine  of  that  case  Is  sound.  Where  it  Is 
sought  by  Judicial  writ  directly  or  Indirect- 
ly to  inteif  with  the  exercise  of  legislative 
powOT,  and  to  control  the  discretion  of  those 
to  whiiin  power  bas  been  granted,  the 
coarta  are  without  Jurisdiction.  A  court  of 
equity  cannot  interfm  or  In  advance  restrain 
tbe  discretion  of  the  legislative  bo^  of  a 
municipal  corporation  while  It  is  in  tbe  ex- 
erdae  of  powers  that  are  legAslatlve  In  char- 
ftctw.  New  Orleans  Waterwoiin  Oo.  t.  New 
Orleans,  164  U.  S.  471, 17  Sup.  Ot  161,  41  L. 
Bd.  B18 ;  Des  UoliieB  Qas  COi.  t.  CIIt  of  Dea 
Moines,  44  Iowa,  COS,  24  Am.  Rep.  7S6.  But 
where  the  Anty  of  the  leglslatire  body  of  the 
municipal  corporation  Is  purely  ministerial. 
BUdi  body  may  be  controlled  1>y  the  perform- 
ance thereof  by  the  pn^wr  writ  Good  t. 
C(Hnmon  Coandl  of  San  Diego,  6  Cai.  App. 
26S,  90  ^c.  44.  In  this  case  It  was  songht 
by  mandamna  to  compel  the  city  council  of 
San  Dl^  to  call  an  Section,  at  whldi  it 
should  be  determined  whether  one  of  the 
oonncUmen  of  the  dty  should  be  removed. 


The  charter  of  the  cH 
holder  of  any  elective  c 
at  any  time  by  the  e!e 
for  tbe  successor  of  s 
method  of  removal  wai 
called  by  the  city  count 
filed  therefor  by  25  pei 
orate  of  the  district  f 
was  elected.  The  suffi 
had,  as  required  by  tb 
mined  by  the  city  clerk, 
petition  to  the  city  coui 
under  tbe  law  to  call  t 
fusal  of  the  city  counc 
It  was  coerced  to  do  i 
court  saying :  "There  1 
In  the  conmion  council  i 
calling  of  this  ^ectioz 
tlons  are  purely  minle 
conceded  that  it  was  ^ 
cretlon,  it  does  not  foil 
to  act" 

State  V.  Thorson,  9 
202.  S3  li.  a  A.  582.  I 
Mills,  30  Colo.  262,  70 
cited  as  supporting  the 
eot    In  the  Thorson  C 
to  enjoin  respondent  a 
from  certifying  to  the  A 
(juestlon  submitted  by 
to  be  voted  upon  at  tbe 
held  In  tbe  state  to  i 
certain  article  of  the 
state  should  he  repeals 
doubt  In  the  minds  of  t 
effect  of  such  propositi' 
be  an  amendment  to  tb' 
was  treated  by  the  com 
stitutloual  amendment 
it  was  attempted  to  en; 
State  of  Colorado  from 
the  submission  to  the  v< 
amendmeuts  to  the  Com 
the  General  Assembly  a 
In  that  case  the  court  : 
Case.   In  each  of  these 
Junction  was  denied  u| 
the  granting  of  It  woul 
with  the  legislative  autl 
Assemblies  of  those  resi 
cases,  we  tbiok,  like  th< 
may  be  distinguished  f: 
To  enjoin  the  Secretary 
ceedlng  to  perform  dutt 
tutlon  or  statute  Impos- 
nectlon  with  the  aubn: 
proposition  to  a  vote  o: 
the  Leglalature  has  ii 
tber^n,  or  because  of  su 
amendment  proposed  w 
Invalid,  If  adopted,  cox 
fectlve  for  the  purpose 
legislative  body  In  the  e 
to  aabmit  constitutional 
tions  than  if  the  injuncl 
ed  against  the  legiaiatt 
in  contended  ttiat  the 
interfere  or  control  by 
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department  In  Hie  exercise  of  its  powers; 
bat  the  effect  ot  the  writ  prayed  for  in  this 
case  will  not  he  to  control  those  vested  with 
legislative  power  In  this  state  In  the  deter- 
mination of  what  they  shall  submit  to  the 
people,  or  whether  they  shall  submit  any- 
thing, nor  wUl  It  .In  any  way  Interfere  with 
such  Bubmisalon.  That  Is  a  question  which 
must  be  determined  by  those  la  whom  the 
power  has  been  vested.  When  the  respond- 
ent has  been  directed  to  proceed  and  to  de- 
termine the  suflSciency  of  the  petitions  filed, 
the  effect  of  such  order  will  not  be  that  a 
vote  upon  the  measure  to  be  referred  shall 
be  had  or  shall  not  be  had;  nor  will  the 
writ  in  any  way  Inflnence  or  control  the 
determination  of  that  question.  That  qnes- 
tion  has  been  determined  by  the  people  them- 
selves by  having  compiled  with  the  constltu- 
tlonal  and  statutoty  provisions  for  refbrrlng 
a  measure,  or  by  their  failure  to'  comply 
therewith.  Respondent  Is  but  commanded  to 
perform  a  plain,  statutory  duty. 

There  Is  ziot  an  entire  absence  of  anthor- 
itles  which,  by  analogy,  support  the  concln- 
sion  we  reach  upon  this  question.  In  Eim- 
berly  et  al.  t.  Morris  et  al^  87  Tex.  637,  81 
B.  W.  80S,  the  statute  made  It  the  duty  of 
the  board  of  county  commissioners  to  any 
county  of  the  state  of  Texas,  upon  petition 
of  2B0  voters  of  tiie  county,  to  order  an  elec- 
tion to  detenhlne  whether  the  sale  of  Intox- 
icating liquors  should  be  prohibited  in  such 
county.  Respondents,  upon  the  filing  of  such 
petition*  refused  to  call  the  Section.  A  writ 
of  mandamus  was  awarded  to  compel  them  to 
do  so.  The  Constitution  of  the  state  of  North 
Dakota  declares  that  the  powers  and  duties 
of  the  Secretary  of  State  shall  be  as  prescrib- 
ed by  law.  One  of  the  duties  imposed  by  the 
statutes  of  that  state  upon  tiie  Secretary  of 
State  is  to  certify  to  the  county  auditors  any 
proposed  ajustltutlonal  amendment  or  other 
questions  to  be  submitted  to  the  people  tor 
their  vote  thereon.  The  Legislature,  by  reso- 
lution, submitted  the  question  whether  a  con- 
stitutional convention  should  be  called  at 
some  future  date  for  the  purpose  of  revising 
the  Constitution  of  the  state.  The  Secretary 
of  State,  upon  refusing  to  certify  the  proposi- 
tion submitted  by  the  Legislature,  was  com- 
pelled to  do  so  by  mandamus.  State  ex  rel. 
WIneman  v.  Dnhl,  6  N.  D.  81,  «8  N.  W.  418, 
84  L.  R.  A.  9T.  Commonwealth  r.  Orlest, 
100  Pa.  390,  46  Atl.  505.  50  I«  B.  A.  568,  was 
an  appli<mtlon  for  a  writ  of  mandamus  to 
compel  the  respondent  to  anhmit  a  proposed 
constitutional  amendment  which  he  had  re- 
fused, upon  several  grounds,  to  submit  The 
writ  was  allowed.  State  ex  rel.  Horrls  v. 
Mason,  Secretary  of  Stated  43  La.  Ann.  S90,  9 
South.  776,  was  a  similar  case  with  a  similar 
result  There  has  been  cited,  and  after  a 
car^l  examination  of  authoHtles  we  have 


been  able  to  find,  no  case  wher^  It  was 
sought  to  compel  a  Secretary  of  State  to  dis- 
charge duties  In  connection  with  the  sub- 
mission of  a  constitutional  amendment  or 
other  question  authorized  to  be  voted  upou 
by  the  people,  where  mih  duties  were  im- 
posed upon  him  by  constitutional  provisloDS 
or  by  Statute,  and  he  had  refused  to  act  that 
the  writ  was  not  allowed. 

We  conclude  that  the  court  has  Jurlsdie- 
tion  of  this  proceeding,  and  the  [)eremptory 
writ  iJi  awarded.  AU  the  Justices  eoncuc 


(15  OkL  US) 

ALCORN  et  al  v.  DENNIS. 
(Supreme  Court  of  Oklahoma.   Nov.  d,  190!>.> 
L  Pleaoino  (I  236*)— Appbal  akd  Ebbob 

(S   959*)  —  DlSCEETIOH    OP  TaiAX.  COUBT  — 

AlfENDUENT  OF  PLBADIROB. 

To  permit  amendments  when  not  changing 
the  cause  ot  action  rests  within  the  sound  dis- 
cretion  of  the  trial  court,  and  will  not  -be  dis- 
turbed 00  ap^al  unless  it  affirmatively  appears 
that  its  exercise  has  operated  to  the  pNjudfoe  oC 
the  rights  of  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  5  601:  Dec.  Dig.  f  230;*  Appeal 
and  Eiror,  Cent  Dig.  |S  3S23-3S33 ;  Dec  Di|^ 

2.         Tbiai,  fl  26*)— Objbotioits  at  Tbjaz, 

— Necessitt- Mode  or  Tsial. 

A  party,  prior  to  the  beginning  of  a  trial, 
having  duly  waived  a  jury,  and  during  such  tri* 
al  an  amendment  at  the  instance  of  the  opposite 
party  haviag  been  permitted,  no  request  by  ei* 
tber  fiarty  oaring  been  made  to  the  court  for 
the  withdrawal  of  the  waiver  as  to  trial  by  jury* 
but  the  trial  having  proceeded  to  judgment  such 
party  will  not  l>e  thereafter  heard  to  complain 
for  tbe  first  time  in  bis  motion  for  a  new  trial 
that  he  had  been  thereby  deprived  of  a  right  of 
trial  by  a  jury. 

[Ed,  Note.— For  other  cases,  see  New  TzlaL 
Cent  Dig.  i  80;  Dea  Dig.  I  20.*] 

8.  Appeal  and  Bkbob  (|  1011*)— QuEsnom 
or  Fact— FwDiwaa  of  Co  dm — Conci-a- 

.  SIVENESS. 

Where  the  testimony  is  oral  and  conBIcN 
log.  and  the  Boding  of  the  court  Is  general,  waA 
finding  ia  the  finding  of  every  special  thing 
necessary  to  Hustain  tne  general  finding,  and  is 
conclusive  on  this  court  on  all  questions  of 
doubtful  and  disputed  fact 

(a)  Where  special  findings  of  fact  are  madsk 
and  these  findings  are  based  on  oral  testimony, 
on  review  here,  such  findings  are  conclusive  up- 
on any  disputed  or  doubtful  questions  of  fact 

[Ed.  Note.— For  other  cases,  see  AppesI  snd 
Error,  Cent  Dig.  If  8983-8988;  Dec.  Dig.  | 
1011.*] 

(Syllabus  1^  tiie  OonitJ 

Error  ftwn  District  Court  NoM*  Ooantn 
Bayard  T.  Halner.  Judge. 

Action  bj  Charles  E.  Dennis  against  May 
Alcorn  and  others.  Judgment  for  plalntlffi 
and  defendants  bring  mot,  Afflnned. 

Doyle  A  Cress,  for  plalntUTs  In  error.  lb 
B.  Robinson,  for  defendant  In  wror. 
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WIUjIAMS,  7.  1.  Tbe  defendant  In  er- 
ror, aa  plalntU^  declared  In  two  connts. 
The  first  was  on  a  promlBBory  note  where- 
in It  was  alleged  that  the  Interest  was  .to 
be  paid  semlannaally.  Tbm  purported  copy 
of  Boch  note  attached  to  the  petition  as  an 
exhibit  did  not  contain  such  clause,  and  aft- 
er tbe  trial  bad  been  begun,  and  objection 
was  made  by  the  [tolntlffs  In  error  (defoid- 
ants  btiow)  to  the  introdncttcm  of  the  orig^ 
Inal  note  on  account  of  a  rariance^  tbe  plain* 
tiff  (defendant  In  uror  here)  was  permitted 
to  amend. 

To  permit  amendmrats  when  not  changing 


tbe  cause  of  action  rests  within  the  sound 
discretion  of  the  trial  court  and  will  not  be 
distnrt)ed  on  appeal  mdess  It  afilnnatlTely 
appears  that  Its  exerdse  has  bem  abused 
to  the  prejudice  of  tb»  complaining  party. 
Swope  T.  Bnmliam,  6  Okl.  71^  52  Pac.  924 ; 
Tecumseh  State  Banlc  t.  Haddox,  4  Okl.  1^, 
46  Pac.  B63 ;  Armour  Fadcing  Co.  r.  Orricfc, 
4  Okl.  mi,  46  Pac  673;  Church  t.  A.,  T.  & 
8.  F.  B.  Oow  1  Okl.  44.  20  Pac.  630;  El  Reno 
Electric  Light  &  Telephone  Co.  t.  Jennlson, 
0  Okl.  758.  BO  Pa&  144;  Lookabaugh  t.  La 
Tanee,  «  OkL  8S8,  49  Paa  65;  Limerick  t. 
Lee,  17  Okl.  166,  87  Paa  858;  Piper  t.  Choc- 
taw Northern  Townslte  &  Improremeot  Co., 
16  OkL  4S6,  86  Pac.  065 ;  Lookabaugh  t.  Bow- 
makw,  21  OU.  489,  96  Pac.  661;  UmhaU  v. 
Hulball.  8  Okl.  304.  41  Pac.  100;  section  4343 
(c.  66,  art  8, 1 145)  Wilson's  Ber.  ft  Ann.  St 
3003;  Rogers  t.  Hodgson,  46  Kan.  276,  26 
Pa&  732;  Teberg  t.  Swrason,  82  Kan,  224, 
4  Pac.  83. 

2.  Tbe  plalntlffit  In  error  not  having  adced 
permission  to  withdraw  tbeir  waiver  as  to 
trial  1^  Jury,  but  baring  proceeded  under 
the  original  waiver  after  tbe  amendment  had 
buen  permitted,  will  not  be  heard  to  complain 
for  the  first  time  In  their  motion  for  new  trial 
that  th^  were  thereby  deprived  of  the  right  of 
trial  by  jury.  However,  there  are  authorities 
that  hold  that  when  a  Jury  baa  beea  waived 
as  to  the  trial  of  a  cause,  such  walvec  applies 
to  all  issues  not  only  then  existing,  but  also  to 
those  raised  by  subsequmt  pleadings.  Th(Hn> 
son  V.  King,  ITS  Mass.  480,  68  N.  E.  910; 
Doinle  T.  Williams,  186  Mass.  28 ;  Lanafaan 
V.  Heav«r.  77  Md.  606,  26  Atl.  866,  20  L. 
B.  A.  71^  Tracy  t.  Falvey.  102  App.  Div. 
585,  92  N.  T.  Supp.  eSS;  Collins  v.  Young, 
118  N.  a  265,  23  S.  B.  1005 ;  Keystone  Driller 
Gol  t.  Worth.  117  N.  a  615,  23  S.  B.  427; 
Perry  v.  Tapper,  77  N.  OL  '418;  Hanser  v. 
Met^r,  1  Cln.  R.  (Ohio)  164 ;  Ferrea  v.  Cha- 
bot,  121  Cal.  233,  53  Pac.  089, 1092 ;  Hartford 
Ins.  Ga  V.  Redding  47  Fla.  22S,  37  South. 
6%  67  L.  R.  A.  518,  110  Am.  St  Rep.  118; 
Wittenberg  v.  Onsgard,  78  Minn.  342,  81  N. 
W.  14,  47  L.  R.  A.  141. 


8.  All  the  evtdoice  in  this  case  was  parol. 
As  to  whether  or  not  the  note  was  altered 
after  It  was  executed,  there  was  a  conflict 
The  general  and  special  finding  of  the  trial 
court  against  the  plaintiffs  In  error  on  that 
question  Is  therefore  conduslve  bere.  Mc- 
Conn  V.  McCann  (Okl.)  10&  Paa  601 ;  Seward 
V.  easier  et  al.  (Okl.)  103  Pac.  74a 

The  Judgmoit  of  the  lower  court  is  affirm- 
ed. AU  the  Justices  concur. 


(40  HODt.  ITS) 

In  re  NOtES*  ESTATa 
^  NOTES  V.  OERARO. 

(Snpmne  Court  of  Montana.    Dec  IS,  1900.) 

1.  Wills  (S  1*>— Natube  zn  Gbneral  ov 
RioiiT  to  Make. 

The  right  to  make  a  testamentary  diapoal- 
tion  of  property  depends  entirely  on  statute, 
and  the  Legislature  may  withhold  or  regulate 
tbe  right  u  It  pleases,  and  make  compliance 
with  the  rules  touching  execution  and  authenU* 
cation  of  wills  mandatory. 

[Ed.  Note.— For  Other  cases,  see  Wills,  Cent 
Dig.  f  1;  Dea  Dig.  1 1.*] 

2.  Wnxa  (1  215*)— PsoBATB  Pboceeoiwos— 
Sor-E  Question  fob  Determination. 

While  a  will  after  probate  must  be  coo- 
atmed  liberally  to  ^iv«  elfect  to  testator*!  In- 
tenttoo,  on  the  application  for  probate,  the  sole 
Inquiry  Is  whether  the  reguiremeots  of  tbe  siat- 
ate  have  been  complied  with,  and  the  courts 
Cannot  out  of  regard  for  tbe  supposed  intention 
of  tbe  testator,  bowerer  clearly  mantrested  by 
attendant  drcnmstances,  adopt  a  rule  wUeb 
would  open  the  way  for  tbe  same  frauds  the 
statute,  was  designed  to  prevent 

[Ed.  Note.— For  other  rases,  see  Wills,  Ont 
D£g.  i  523;  Dee.  Dig.  {  215.*] 

8.  Wiixs  (I  108*)— ESEcunoN— Neckssitt  or 
Observing  Statutobt  FoBMAUTiEe. 

Tbe  statutory  formalities  of  execution,  such 
at  the  place  of  testator's  sigaetare,  or  the  fact 
that  he  signed  or  made  achnowledgment  ia  pres- 
ence of  witnesses,  or  made  publication,  or  that 
the  witnesses  properly  signed  in  bis  presence, 
and  in  presence  of  each  other  and  at  his  re- 
quest, stand  as  of  equal  Importance,  and  must 
be  observed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  249,  250;  Dec.  Dig.  1 108.*j 

4.  Wtlu  (I  3S6*)~CoiCTUP— Review— OOH- 

VLicTiNa  Evidence. 

If  conBicHng  evidence  in  a  will  contest 
could  have  been  submitted  to  a  jury  under  Rev. 
Codes,  I  7307,  findings  on  such  evidence  by  the 
court  are  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  850;  Dec.  Dig.  |  888.*] 

5.  Appeal  and  Erbob  (|  1008*)— Review— 
Cbedibilitt  or  Testimont. 

Tbe  credibility  of  testimony  la  a  question 
exclusively  for  the  trial  conrt  in  a  case  sub- 
mitted to  it  for  determination  without  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  8055;  Dec  Dig.  (  1008.*] 
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Appeal  from  District  Court,  TeUowBtwe 
Oountj;  Sydney  Fox.  Judge. 

Id  the  matter  of  the  estate  ot  Horace  A. 
Noyes,  deceased.  J.  S.  Noy^  as  plaintiff, 
peared  and  contested  a  writing  offered  by 
Sarah  Gerard,  defendant,  for  probate  as  de- 
cedent's last  -will.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  api»eals.  Affirmed. 

W.  M.  Johnston,  for  appellant  Chas.  A. 
Taylor  and  Harry     WUs<hi,  for  respondent. 

BRANTLT,  C  J.  Horace  A  Noyes  died 
■on  or  about  January  16,  1909,  at  Laurel,  fn 
Yellowstone  county^  leaving  an  estate  there- 
in consisting  of  real  and  personal  property. 
On  January  25,  1909,  Sarah  Gerard,  the  de- 
fendant, filed  a  petition  In  the  district  court 
of  Yellowstone  county,  asking  that  a  writing 
attached  thereto,  and  purporting  to  be  the 
last  will  and  testament  of  Horace  A.  Noyes, 
be  admitted  to  probate.  By  the  terms  of  the 
writing  the  defendant  Is  given  the  whole  of 
the  estate  of  the  deceased,  subject  to  the 
claim  of  creditors  and  to  the  payment  of  $10 
to  each  of  several  legatees  mentioned  by 
name,  being  a  niece,  three  sisters  and  a 
brother.  One  Edward  L.  Fenton  was  named 
as  executor,  and  the  defendant  prayed  that 
letters  testamentary  be  Issued  to  him.  J.  8. 
Noyes,  the  plaintiff,  brother  of  the  deceased, 
ap[>eared  and  contested '  the  probate  of  the 
writing  as  a  will,  alleging  as  grounds  there- 
for, among  other  things,  that  the  subscrip- 
tion of  his  name  to  the  instrument  by  the 
testator  was  not  made  in  the  presence  of 
the  attesting  witnesses ;  that  it  was  not  ac- 
knowledged by  the  testator  to  the  witnesses, 
or  either  of  them,  as  made  by  his  authority ; 
that  the  testator  did  not  at  the  time  of  sub- 
scribing his  name,  or  at  any  time  or  at  all, 
declare  to  the  attesting  wlbiesses,  or  either 
of  them,  that  the  Instrument  was  his  will; 
and  that  neither  of  said  witnesses  signed  his 
name  as  a  witness  to  the  Instrument  at  the 
reqoest  of  testator.  The  defendant  filed  her 
answer,  denying  specifically  all  of  these  alle- 
gations. The  Issues  thus  made  were  tried 
by  the  court  sitting  without  a  Jury,  and  re- 
solved In  favor  of  the  plaintiff.  Judgment 
was  entered  accordingly.  The  defendant  has 
appealed  from  the  judgment  and  an  order 
denying  her  a  new  trial.  The  questions  sub- 
mltted  for  decision  arise  upon  defendant's 
assignment  that  the  evidence  Is  Insufficient 
to  sustain  the  findings,  and  may  be  stated 
as  follows:  (1)  Did  the  deceased  at  the  time 
of  signing  the  Instrument  in  question  pub- 
lish it  as  his  last  will  and  testament,  as  re- 
quired by  the  laws  of  Montana?  (2)  Did 
the  witnesses,  when  they  signed  as  such,  do 
so  at  the  request  of  the  deceased? 

The  instrument  bears  the  signature  of  the 
deceased,  attested  by  two  witnesses,  but 
without  an  attestation  clause.  It  was  writ- 
ten by  Fenton  on  May  4,  1907,  at  the  re- 
quest of  Noyes,  who  was  confined  to  his  bed 
by  the  disease  wliich  resulted  In  his  death. 


The  only  errldence  beard  was  that  of  F^toa 
and  the  two  subscribing  wituessee.  Wbat 
occurred  at  the  time  Is  stated  by  them 
substantially  as  follows: 

Fenton  stated:  He  was  postmaster  at 
Laurel,  the  village  where  Noyes  resided. 
He  was  sent  for  by  Noyes,  wtio  was  th&i 
confined  to  his  bed  In  a  room  at  the  rear  of 
his  saloon.  When  be  arrived,  he  found  Co- 
nant,  one  of  the  subscribing  witnesses,  with 
Noyes.  Noyes  was  then  perfectly  rational, 
and  understood  what  was  going  on  about 
him.  After  some  conversation  betwe^  Fen- 
t<m  and  Noyes,  the  latter  told  Fenton  that 
he  tiad  an  old  will  In  his  trunk,  which  he 
directed  Fenton  to  get.  because  he  desired 
to  have  it  changed  in  some  particulars,  and 
for  this  purpose  desired  a  new  one  drawn. 
This  paper  purported  to  be  a  holographic 
will.  Fenton  then  went  to  the  post  office, 
and.  after  having  procured  writing  materi- 
als, wrote  the  will  as  directed  by  Noyes. 
During  the  time  the  directions  were  being 
given  different  persons  came  in  and  went 
out  of  the  room,  but  who  they  were  or 
whether  any  one  was  present  he  did  not  re- 
member. After  he  finished  the  writing,  be 
read  It  to  Noyes.  He  coxdd  not  say  who  was 
then  present  After  the  reading  was  finish- 
ed, but  before  Noyes  signed,  he  called  Kiam- 
er,  one  of  the  subscribing  witnesses,  from 
the  saloon,  and  told  him  he  desired  him  to 
sign  the  will  as  a  witness.  This  informatlou 
was  given  the  witness  as  he  entered  the 
room  from  the  saloon.  Gonant  was  then 
present  Noyes  signed  after  Klamer  came 
in,  having  raised  himself  in  bed  for  that  pur- 
pose. It  was  then  attested  by  Conant  and 
Klamer.  The  room  was  in  size  about  12  by 
14  feet  and  Noyes  could  hear  all  that  was 
said.  After  the  signatures  were  attached, 
both  of  the  papers  were  Intrusted  to  Fenton. 
who  thereafter  kept  them  until  Noyes'  death. 
Conant  signed  first,  and  Klamer  immediate- 
ly afterwards.  On  cross-examination  the 
witness  stated:  He  did  not  think  both  wit- 
nesses were  In  the  room  when  he  read  the 
will.  Noyes  did  not  speak  to  either  of  them 
during  this  time,  nor  personally  request  ei- 
ther to  sign.  The  reqoest  was  made  by 
Fenton.  He  told  Noyes  that  two  witnesses 
were  required,  and  then  requested  Conant 
and  Klamer  to  sign. 

Klamer  stated;  He  remembered  signing 
what  he  was  Informed  by  Fenton  was  Noyes* 
will  In  the  back  room  of  the  saloon.  He 
Identified  the  paper  In  controversy  as  the 
one  witnessed  by  him  In  the  presence  of 
Noyes,  but  knew  nothing  of  its  contents.  He 
saw  Noyes  sign  It  Conant  then  signed  It; 
the  witness  signing  Immediately  afterwards. 
Noyes  seemed  to  be  perfectly  rational,  and 
was  not  laboring  under  any  restraint  or 
undue  Influence  of  any  kind.  Witness  was 
called  into  the  room  by  Fenton  from  the  rear 
of  the  saloon  where  he  was  then  sitting. 
Fenton  beckoned  Mm  Into  the  room  where 
Noyes  was,  and,  as  he  entered,  asked  him 
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In  Noyes*  presencA  If  he  would  wltn^a  the 
will.  The  door  leading  Into  the  room  from 
the  saloon  was  open.  Conant  was  then  pres- 
ent Witness  supposed  Noyes  could  hear  all 
that  was  Bald,  since  h«  could  hear  well,  and 
was  wide  awake  and  In  full  control  of  his 
faculties.  Thongh  the  witness  talked  with 
Noyes  Immediately  afterwards,  nothing  was 
said  by  either  of  them  about  the  fact  that 
Xoyes  had  Just  made  a  will  or  as  to  tbe  con- 
tents of  IL  Nothing  was  said  about  the  will 
whatever  while  he  was  In  the  room,  other 
than  what  Fenton  said  when  he  requested 
the  witness  to  attest  It  He  knew  that  he 
was  witnessing  a  will  only  by  what  Pen- 
ton  said  to  him.  Questioned  further,  the 
witness  stated  he  could  not  say  definitely 
whether,  when  Fenton  Informed  him  that 
it  was  desired  that  he  should  act  as  a  wit- 
ness, he  was  In  the  saloon  or  In  the  room 
where  Noyea  was;  nor  could  he  say  whether 
Noyes  heard  w|iat  was  said  by  Fenton. 
Nothing  was  said  about  the  will  while  he 
was  engaged  in  witnessing  it 

Conant  stated:  He  knew  Noyes.  He  at- 
tached his  signature  to  the  paper  purporting 
to  be  the  will  In  controTersy.  He  did  so  at 
the  request  of  Fenton.  Fenton,  Klamer,  and 
be  were  present  Noyes  said  nothing  about 
tlM  character  of  the  paper.  Witness  did  not 
bear  Fenton  ask;  Klamer  to  sign  as  a  wit- 
ness. He  himself  signed  first,  followed  by 
Klamer.  The  paper  was  at  the  time  of  sign- 
ing so  folded  that  he  could  not  see  the  signa- 
ture of  Noyes.  He  learned  nothing  of  the 
nature  of  the  paper  until  after  the  death 
of  Noyea.  Fenton  merely  asked  him  to  sign 
Om  paper  as  a  witness,  without  stating  to 
him  the  nature  of  it  He  did  not  know  Its 
nature.  He  could  not  say  whether  he  saw 
Noyes  idgn  or  not  and,  when  he  first  saw 
the  paper,  It  was  In  Feuton's  possession.  He 
could  not  say  that  he  saw  It  In  Noyea'  pos- 
session at  all.  He  was  In  and  oat  of  the 
room  during  the  time  Fenton  Was  present, 
engaged  In  preparing  Noyes  for  removal  to 
a  hospital  at  Billings.  He  did  not  remem- 
ber seeing  Fenton  help  Noyes  to  a  sitting 
posture  to  sign  the  paper,  and  did  not  re- 
member having  heard  Fenton  ask  Klamer  to 
witness  Noyes'  wUI.  Though  present  when 
Fenton  first  came  into  the  room,  he  did  not 
hear  Noyes  request  Fmton  to  draw  his  will. 
He  did  not  see  Fenton  get  the  old  will 
from  the  trunk.  Beyond  a  surmise,  based 
upon  the  fact  that  Noyes  was  sick,  that  the 
paper  witnessed  was  probably  a  will,  he 
did  not  in  fact  know  what  It  was.  He  had 
called  on  Noyes  that  morning,  and,  at  his 
request,  had  remained  to  wash  and  pr^are 
htm  for  removal  to  the  hospital.  Fenton 
and  Klamer  entered  the  room  to^thw; 
Fenton  then  having  the  papers,  and  remark- 
ing: "June  [referring  to  Noyea]  has  got 
some  papers  here,  and  I  wish  you  to  sign 
as  witness.**  This  was  said  In  Klamer's 
presence.  He  could  not  say  whether  this 
vu  after  Noyes  signed  or  not   He  could 


not  at  the  time  he  signed  see  Noyes*  sig- 
nature on  tbe  paper,  because  of  the  way  in 
which  It  was  folded.  Several  questions  were 
put  to  him  on  cross-examination,  with  tbe 
apparent  purpose  of  laying  a  foundation  for 
Impeachment;  but  no  other  evidence  was 
offered  on  behalf  of  either  party. 

Section  4726,  Rev.  Codes,  so  far  as  perti- 
nent here,  provides:  "Every  will,  other  than 
a  nuncupative  will,  must  be  In  writing;  and 
every  will,  other  than  a  holographic  will, 
and  a  nuncupative  will,  must  be  executed 
and  attested  as  follows:  •  •  •  (3)  The 
testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  at- 
testing witnesses  that  the  instrument  Is  his 
will;  and  (4)  There  must  be  two  attesting 
witnesses,  each  of  whom  must  sign  his  name 
as  a  witness,  at  the  end  of  the  will,  at  the 
testator's  request  and  in  his  presence."  The 
right  to  make  a  testamentary  disposition  of 
property  is  not  an  inherent  right;  nor  is  It 
a  right  guaranteed  by  the  fundamental  law. 
Its  exercise  to  any  extent  depends  entirely 
upon  the  consent  of  the  Legislature,  as  ex- 
pressed In  the  statute  enacted  on  the  snb- 
ject  It  can  withhold  or  grant  the  right, 
and.  If  it  grants  It  It  may  make  its  exer- 
cise subject  to  such  regulations  and  require- 
ments as  it  pleases.  It  may  declare  the 
rules  which  must  be  observed,  touching  the 
execution  and  authentication  of  the  instru- 
ments necessary  to  Indicate  the  testator's 
Intention  and  make  a  compliance  with  them 
mandatory.  In  re  Walker's  Estate,  110  Cel. 
387.  42  Fac.  810,  80  L.  B.  A.  460.  62  Am.  St 
Rep.  101.  In  Re  O'Nell,  91  N.  Y.  521,  it  was 
said:  "WliUe  the  primary  rule  governing 
the  Interpretation  of  wills,  when  admitted 
to  probate,  recognizes  and  mdeavors  to  car- 
ry out  the  intentl(m  of  the  testator,  that 
rule  cannot  be  invoked  in  the  construction 
of  the  statute  regulating  their  execution.  In 
the  latter  case  courts  do  not  consider  the  In- 
tention of  the  testator,  but  that  of  the  Leg- 
islature. In  considering  the  question  stated 
upon  authority,  some  cases  are  found  wliicb 
apparently  sustain  the  contention  of  appel- 
lant's connsei.  In  all  of  them,  however, 
there  was  a  failure  to  observe  the  rules  of 
construction  which  we  consider  controlling. 
We  think,  however,  that  the  weight  of  au- 
thority favors  the  theory  that  the  statute 
fixes  an  Inflexible  rule  by  which  to  determine 
the  proper  execution  of  all  testamentary  In- 
struments." This  was  said  In  discussing  a 
will  in  the  execution  of  which  the  testator 
and  witnesses  had  failed  to  subscribe  at  tbe 
end,  as  required  by  the  statute.  In  Re  Walk- 
er's Estate,  supra,  the  Supreme  Oonrt  of 
California,  after  stating  that  the  observance 
of  the  requirements  of  the  statute  is  a  pre- 
requisite to  the  effective  exercise  of  the  tes- 
tamentary right  said:  "It  la  not  for  the 
courts  to  say  that  these  requirements,  or 
any  of  them,  are  mere  formalities,  which 
may  be  waived  without  Impairing  the  status 
of  the  Instrument   It  la  not  for  courts  lo 
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887  that  a  mode  of  execution  or  authentica- 
tion, other  than  that  prescribed  by  law,  sub- 
aerres  the  same  purpose,  and  Is  equally  effi- 
cient to  TaMdate  the  Instrument  The  leg- 
islative mandates  are  supreme,  and  there  la 
no  right  to  make  testamentary  disposition 
except  upon  compliance  with  those  man- 
dates. It  may  be  freely  conceded  that  the 
question  under  consideration  is  of  a  nature 
purely  technical,  but  It  Is  to  be  remembered 
that  the  whole  subject-matter  of  the  execu- 
tion and  authentication  of  wills  Is  techuleal, 
and  nothing  else;  and  It  must  not  be  for- 
gotten that  the  technicalities  are  those  which 
the  lawmaking  power  has  the  right  to  im- 
pose, and  has  Imposed,  upon  the  maker  of  a 
will."  The  purpose  of  the  formalities  pre- 
scribed is  to  prevent  simulated  and  fraudu- 
lent writings  from  being  probated  and  used 
as  genuine.  While  the  application  of  the 
strict  rule  of  construction  may  sometimes 
defeat  the  Intention  of  the  testator  as  mani- 
fested by  an  imperfectly  executed  and  au- 
thenticated writing,  yet  hi  the  long  run  such 
statutes  tend  to  promote  justice,  by  leasen- 
log,  so  far  as  possible,  the  opportunity  for 
fraud,  which  history  and  experience  have 
demonstrated  to  be  feasible  and  measurably 
safe  in  the  absence  of  them.  Estate  of  Sea- 
man, 146  Cal.  455,  80  Pac.  TOO,  106  Am.  St 
Rep.  53.  After  the  writing  is  shown  to  have 
been  executed  and  authenticated  by  observ- 
ance of  the  technical  requirements  which 
the  legislature  has  imposed,  then  the  instra- 
ment  will  he  construed  liberally  in  order 
to  give  effect  to  the  testator's  Intention. 
Upon  the  application  for  probate,  however, 
the  sole  inquiry  about  which  the  court  is 
concerned  is  whether  these  requirements 
have  been  complied  with.  The  courts  may 
not  therefore,  out  of  regard  for  the  suppos- 
ed intention  of  the  testator,  however  clearly 
it  may  be  manifested  by  the  attendant  clr- 
cumstances,  adopt  a  rule  which  would  open 
the  way  for  the  same  frauds  which  the  stat- 
ute was  designed  to  prevent.  The  restric- 
tions made  by  it  are  reasonable  and  easily 
understood,  and,  as  experience  has  shown,  it 
is  far  safer  for  society  that  a  rule  be  adopt- 
ed that  reqiUres  a  strict  compliance  with 
them,  and,  as  a  consequence,  that  occa- 
sionally an  honest  attempt  to  execute  a 
will  be  defeated,  than  that  the  protections 
thus  thrown  about  the  testator  should  be 
disregarded  because  of  an  undue  respect  for 
his  intentions,  and  the  way  be  left  open  for 
the  multitude  ot  frauds  and  perjuries  which 
would  result.  Since  the  right  to  make  tes- 
tamentary disposition  Is  dependent  upon  the 
will  of  the  Legislature,  it  Is  no  hardship  up- 
on any  one  that  the  mode  and  formalities 
by  which  it  may  be  effectively  done  are  made 
mandatory  by  the  same  power.  This  rule 
of  Interpretation  is  recognized  and  applied 
by  the  courts  generally,  both  In  England  and 
in  this  country,  whether  the  particular  form- 
ality involved  refers  to  the  place  of  the  sig- 
nature of  the  testator,  or  the  fact  tliat  be 


signed  or  made  acknowledgment  In  the  pres- 
ence of  the  witnesses,  or  that  he  made  pub* 
llcation,  or  that  the  witnesses  have  properly 
signed  in  his  presence,  and  in  the  presence 
of  each  other  and  at  his  request  All  of 
these  formalities  stand  as  of  equal  Import- 
ance, and  all  mnst  be  observed.  Dallow'B 
Case,  1  L.  K.  189;  Haynes  v.  Haynes.  38 
Ohio  St  615,  31  Am.  Rep.  B79;  Hays  t. 
Harden,  6  Pa.  409;  Glancy  v.  Glancy,  17 
Ohio  St.  134;  Luper  v.  Werts,  19  Or.  122, 
23  Pac.  850;  Matter  of  Whitney,  153  N.  Y. 
259,  47  N.  E.  272,  60  Am.  St  Rep.  616;  Rich- 
ardson T.  Orth,  40  Or.  252,  66  Pac  926; 
Ludlow  V,  Ludlow,  36  N.  J,  Eq.  597;  8  Am. 
&  Eng.  Ency.  of  Law  (2d  Bd.]  574. 

Counsel  for  defendant  has  cited  many 
cases  wherein  wills  were  admitted  to  pro- 
bate under  particular  circumstances.  Bat 
in  each  case  the  facts  were  such  as  to  jus- 
tify the  conclusion  that  the  statutory  re- 
quirements had  been  subBtantially  complied 
with.  The  case  of  Coffin  v'.  Coffin,  23  N.  Y. 
9,  80  Am.  Dec.  235,  is  an  illustratiOD.  There 
one  of  the  questions  was  whether  one  of  the 
witnesses  had  signed  at  the  testator's  re- 
quest One  of  the  witnesses  asked  the  tes- 
tator in  the  presehce  of  the  other:  "Do 
you  request  me  to  sign  this  paper  as  your 
will  as  a  witness?"  The  testator  answered 
In  the  affirmative.  This  was  h^d  a  request 
to  both  witnesses,  and  a  sufficient  publica- 
tion of  the  win.  So,  again,  in  Trustees  t. 
Calhoun,  25  N.  Y.  422,  it  was  held  that 
where  one  of  the  witnesses  asked  the  other 
In  the  presence  of  the  testator  to  sign  as  a 
witness,  after  stating  that  the  paper  she 
was  called  to  sign  was  the  will,  it  was  held 
that  this  was  sufficient  to  show  a  publica- 
tion, even  though  the  latter  witness  stated 
that  she  did  not  think  that  the  teatatsor,  being 
deaf,  heard  all  that  was  said ;  the  other  sub- 
scribing witness  having  testified  that  the 
testator  had  fully  explained  to  her  the  pur- 
pose for  which  she  had  been  called.  A^ain, 
to  Re  Johnson,  152  Cal.  779,  93  Pac.  1015,  It 
was  held  that  it  was  not  necessary  that  it 
be  made  to  appear  that  a  testatrix  upon 
executing  her  will  had  expressly  declared 
to  the  sobscrllilug  witnesses  that  the  docu- 
ment executed  was  her  will  and  expressly  re- 
quested them  to  attest  it  bat  that  it  was 
sufficient  if  by  her  words  or  her  conduct  at 
the  time  she  conveyed  to  them  the  informa- 
tion that  the  document  was  her  will,  and 
that  she  desired  them  to  subscribe  It  as  wit- 
nesses. The  same  rule  was  recognized  and 
applied  by  this  court  in  the  case  of  In  re 
Miller's  Estate,  37  Mont  545,  97  Pac.  935. 
There  is  no  fault  to  be  found  with  the  rule 
thus  declared.  The  condition  presented  in 
this  case,  however,  does  not  permit  its  ap- 
plication. However  much  disposed  we  might 
be  to  find  for  defendant  and  uphold  the  will 
in  controversy  here.  If  we  were  authorized 
to  disregard  the  findings  of  the  district  court, 
and  ranke  independent  findings,  upon  the 
record  In  this  case  the  findings  are  based 
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opon  conflicting  evidence.  We  are  ctmclnd- 
ed  liy  tbem.  If  the  evidence  had  been  sub- 
mKted  to  a  jury,  either  parly  haying  the 
right  to  demand  a  trial  hy  Jxiry  {Rev.  Codes, 
I  7397),  the  verdict  would  have  been  con- 
clusive. That  the  flndiugs  were  made  by 
the  court  does  not  change  the  rule.  While 
the  testimony  of  Fenton  and  Klamer  might 
furnish  a  basis  for  the  conclusion  that  Co- 
oant  heard  the  will  read  and  heard  Fenton 
call  Klamer  and  request  him  to  join  in  the 
attestation,  and  that  for  this  reason  the 
request  and  publication  were  suCQclent,  be- 
cause It  appears  from  tbeir  testimony  that 
Noyes  signed  in  his  presence  after  this  oc- 
curred, yet  the  fact  remains.  If  Conant's 
testimony  is  to  be  taken  as  true — and  we 
must  assume  that  It  was  so  taken — that 
he  did  not  see  Noyes  sign,  did  not  see  his 
signature,  was  not  informed  even  by  Fenton 
that  the  paper  was  a  will,  and  did  not  def- 
inite learn  the  fact  that  Noyes  had  made 
a  vrlll  until  after  his  death,  nearly  two  years 
later.  It  may  well  he  said  that  Conant's 
testimony  la  not  satisfactory.  In  that  In 
some  Important  particulars  he  is  not  posi- 
tive and  definite  tn  his  statements;  never- 
theless  the  credit  to  be  given  It  was  a  ques- 
tion exclusively  within  the  province  of  the 
trial  court  to  determine,  and  Iti  determina- 
tion thereon  Is  conclusive. 

Counsel  cites  with  confidence  the  declsl<Hi 
of  this  condt  in  the  case  of  In  re  Miller's 
Bitate,  supra,  and  contends  that  the  cir- 
cumstances surrounding  the  execution  of  the 
will  of  Mrs.  Millw  were  substantially  the 
same  as  appear  here.  There,  however,  the 
drcumstances,  taken  together,  left  room  for 
one  Inference  only,  viz.,  that  all  the  require- 
ments of  the  statute  had  been  substantially 
met.  One  of  the  subscribing  witnesses  stat- 
ed that  the  testatrix  did  not  say  anything  to 
blm  about  the  will  or  to  any  one  In  his  pres- 
ence, but  that  he  saw  her  with  the  ^en  In 
her  hand  as  she  was  signing  It,  that  she  was 
perfectly  rational,  and  that  he  attested  the 
signature  In  her  presence  at  the  request  of 
her  attorney.  Furthermore,  It  appeared  that 
the  will  had  been  read  to  her  In  the  presence 
of  the  witnesses  and  others,  and  that  she 
ttaerenpim  signed  It.  Here  one  of  the  sub- 
scribing witnesses  did  not  hear  the  will  read, 
was  not  requested  by  any  one  to  sign  as 
a  witness  to  the  writing  as  a  will,  did  not 
■ee  the  signature  of  the  tei^tator,  and  was 
not  Informed  of  the  character  of  the  pa- 
per Tintll  nearly  two  years  later.  The  testa- 
tor therefore  did  not,  within  the  meaning 
of  the  statute,  either  make  publication  of  the 
writing  as  his  will  or  request  both  witnesses 
to  attest  it. 

The  Judgment  and  order  mnst  therefore 
be  aflOrmed. 

Affirmed. 

SMITH  and  HOLT^WAT,  33.,  concur. 


(40  HMt.  ISO) 
Id  re  NOTBS^  ESTATB. 
NOTES  V.  GERARD. 
(Supreme  Court  of  Montana.    Dec.  24,  1900.) 

1.  Wiiis  (§  130*)— HoLOOBAPHio  Wills— 

FOHM    OF   InSTBV1(BHT^-O0MPX.]A1ICB  WITU 

Statute  as  Mandatobt. 

Under  Rev.  Codes.  {  4727,  declaring  that 
a  holographic  will  is  one  that  is  entirely  writ- 
ten, dated,  and  signed  by  the  hand  of  the  tes- 
tator himself,  such  a  will  without  a  date  can- 
not be  sustained. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Gent, 
Dig.  S  330 ;  Dec  Dig.  I  130.*] 

2.  CoNexmrnoNAL  Law  (J  67*)— Statdtobt 
Rnua  AS  Oblioatobt  on  Cocbts— £1xaou- 

nON  AMD  PaOBATB  OF  WiLLB. 

The  rules  imposed  by  statute  for  the  pro- 
bate of  wills  are  obligatory  on  the  courts  not 
only  as  to  the  quantum  of  proof  necessary  to 
authorize  the  probate,  but  also  as  to  the  par- 
ticulars attending  execution. 

[Ed,  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  |  128;   Dec.  Dig.  |  67.*] 

a  WnXS  (I  130*)— HOLOOBA7HI0  Wiii»- 
FORM  OF  INSTRUMENT— NeCEBSITT  OF  SUB- 
STANTIAL OOUFLLANCE  WITH  STATUTE. 

Though  a  holographic  will  need  not  be  in 
any  particular  form,  and  a  mistake  In  the  date 
will  not  Invalidate  it,  the  requirements  of  Bev. 
Codes,  i  4727,  must  be  substantially  met 

[Ed.  Note.— For  other  cases,  see  Wills,  Gwt. 
Dig.  I  836;  I>eci  Dig.  1 130.*] 

4.  Wills  (}  132*)— Holoobaphio  Wills— Ih- 
sTuuuBNT  Without  Date— Validitt. 

A  writing  on  the  letter  bead  of  deceased 
which  met  all  the  requirements  of  Rev.  Codes, 

5 4727,  except  that  the  figures  "190—,"  in  the 
esignation  of  the  year  in  the  date,  are  printed, 
so  that,  omitting  ibe  print,  the  date  would  tw 

"Feb.  23,   31*'  is  without  date,  and  hence 

invalid  as  a  will. 

[EM.  Note.— For  other  case^  see  Wills,  Cent 
Dig.  S  341 ;  Dec,  Dig.  |  m*] 

Smith,  J.,  dissenting. 

Appeal  from  District  Court,  Yellowstone 
Goonty ;  Sydney  Fox,  Judge. 

In  the  matter  of  the  estate  of  Horace  A. 
Noyes,  deceased.   Contest  by  plaintiff,  John 

5.  Noyes,  of  a  writing  filed  by  defendant, 
Sarah  Gerard,  with  a  petition  to  probate  it 
as  the  holographic  will  of  deceased.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

After  the  final  judgment  bad  been  entered 
In  the  cause  entitled  In  the  Matter  of  the 
Estate  of  Horace  A.  Noyes,  deceased,  105 
Pac.  1013,  the  defendant,  Sarah  Gerard,  filed 
a  petition  In  the  district  court  of  Yellowstone 
county  asking  that  a  writing,  attached  there- 
to as  an  exhibit,  be  admitted  to  probate  as 
the  last  will  and  testament  of  said  Noyes. 
The  following  Is  a  copy  of  the  writing: 
"Laurel.  Mont,  Feb.  23,  1903.  To  Whom  It 
may  Concern :  I,  Horace  A.  Noyes,  being  In 
my  right  mind,  but  bodily  sick,  and  believing 
I  may  die,  do  leave  this  request  that  what 
property  I  may  leave  shall  all  be  given  to 
Mrs.  Sarab  Gerard,  who  is  now  living  In  my 
house  on  lot  13,  block  2,  townsite  of  E.  Lau- 
rel, and  that  she  shall  pay  to  my  sisters  and 
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brother,  or  their  natural  helra  In  case  of 
their  death,  the  mm  of  $10.00  each,  pay  all 
my  debts,  and  bury  my  body  In  BilllDga:  I 
mean  all  real  and  personal  property  of  every 
description,  and  I  farther  wish  that  Jolm 
D.  Losekamp  act  as  administrator  (without 
bonds.)   H.  A.  Noyes." 

John  S.  Noyea,  the  plalntifT,  a  brother  of 
deceased,  Instltnted  a  contest  upon  grounds 
stated  in  his  written  opposition  to  the  pro- 
bate. The  defendant  having  filed  her  answer 
thereto,  the  issues  presented  were  submitted 
to  the  conrt  for  decision,  upon  the  following 
agreed  statemfflit  of  facta : 

"That  said  parties  hereby  agree  upon  the 
following  statement  of  facts,  and  submit  the 
same  to  the  court  for  the  determination  of 
the  pointi  in  controversy  hereinafter  sped- 
fled.  The  facts  agreed  upon  are  as  follows : 
(1)  Bxhiblt  A,  attached  to  the  petition  for 
probate  of  ^will  herein,  la  a  full,  true,  and 
correct  copy  of  the  inetrnment  filed  herein, 
purporting  to  be  the  holographic  will  of  Hor- 
ace A.  Noyes,  deceased.  <2)  That  said  Instru- 
ment is  entirely  written,  dated,  and  signed  by 
the  hand  of  the  testator  himself,  except  that 
the  following  portion  thereof  Is  printed  there- 
on and  is  not  in  the  handwriting  of  the  tes- 
tator, to  vrit:    'Laurel,  Mont    190—.' 

<3>  That  said  Instrument  Is  written  upon  a 
letter  head  of  deceased,  on  which  the  follow- 
ing printed  words  appear:  'H.  A.  Noyes 
Z>ealer  In  Wines,  Liquors  and  Cigars,  Laurel, 
Mont  190—/  (4)  That  the  said  Hor- 
ace A.  Noyes  did  not  become  acquainted 
with  the  said  Sarah  Qerard  until  the  year 
180&,  The  plaintiff  concedes  that  this  state- 
ment is  true,  but  maintains  that  such  fact  is 
incompetent  Irrelevant  and  Immaterial  in 
determining  whether  or  not  the  instrument 
offered  Is  the  holographic  will  of  deceased, 
executed  in  accordance  with  the  laws  of  Mon- 
tana, and  reserves  the  right  to  object  to  this 
fact  being  considered  1^  the  court  opon  the 
bearing. 

"The  points  In  controversy,  and  upon  which 
the  decision  of  the  court  is  asked,  are  as  fol- 
lows; (1)  Does  the  printed  part  of  said  in- 
strument invalidate  the  same  as  a  holograph- 
ic will?  (2)  Is  the  printed  part  of  said 
instrument,  any  necessary  portion  of  said  in- 
strument as  a  holographic  willt  (3)  Was 
said  instrument  entirely  wrlttoi,  dated,  and 
signed  by  the  band  of  the  testator  himself  in 
so  far  as  It  Is  necessary  to  constitute  the 
same  a  holographic  will  of  said  testator?" 

Upon  these  facts  the  conrt  made  its  de- 
cision for  plalntifF,  and  Judgment  was  enter- 
ed accordingly.  Defendant  has  ai^>ealed. 

W.  M.  Johnston,  for  appellant.  Chas.  A. 
Taylor  and  Harry  L.  Wilson,  for  respondrat 

BRANTLT,  O.  J.  (after  stating  the  facts 
as  above).  While  the  statement  sets  forth 
in  form  three  qnestlona  for  decision,  tbe^  are 
all.  In  substance,  the  same,  and  may  be  In- 
corporated In  the  single  inquiry,  to  wit:  Is 
the  lUBtrnnient  In  qnestion  *^tlrely  written. 


dated,  and  signed  by  the  hand  of  tiie  testator 
himself,"  so  as  to  constitute  It  a  valid  holo- 
graphic will  within  the  rule  prescribed  by 
the  statute?  Section  4727  of  the  Revised 
Codes  declarea:  "A  holographic  will  is  one 
that  is  entirely  written,  dated  and  signed  by 
the  hand  of  the  testator  hlms^f.  It  is  sub- 
ject to  no  other  form,  and  may  be  made  in 
or  out  of  this  state,  and  need  not  be  wit- 
nessed." It  Is  conceded  by  the  plaintiff  that 
the  writing  meets  all  of  the  requirements, 
except  that  the  figures  '*100 — In  the  desig- 
nation of  the  year  in  the  date,  are  printed, 
and  this  he  Insists  renders  it  Invalid.  Hie 
purpose  of  the  provisions  touching  wUIs  with 
witnesses  and  the  rule  of  construction  ap- 
plicable are  stated  in  the  decision  In  the  Mat- 
ter of  the  Estate  of  Horace  A.  Noyes,  de- 
ceased, supra.  What  Is  there  said  applies 
with  equal  force  to  the  provision  under  con- 
sideration here,  for  It  is  mandatory  In  Its 
terms,  the  purpose  of  It  Is  the  same,  and  the 
necessity  to  meet  its  requirements  la  equally 
Imperative. 

The  contention  of  defendant  is  that  tiie 
date  is  material  only  as  a  means  of  Identifi- 
cation and  as  an  aid  to  the  court  In  determin- 
ing the  authenticit7  of  the  will,  and  that 
since  there  is  no  question  here  Mther  as  to 
the  identity  of  the  testator  or  as  to  the  ao- 
thentlclty  of  the  will.  It  Is  wholly  unimport- 
ant that  the  figures  *'19a— "  are  not  in  the 
handwriting  of  the  testator.  If,  he  says, 
these  figures  were  omitted,  the  date  would  be 

"Feb.  23,   8,"  thus  bringing  the  writing 

within  the  decision  In  the  eaae  of  Estate  of 
Sullivan,  130  Pa.  842,  18  Atl.  1120,  dted  in 
the  note  to  the  text  on  page  149  of  1  Wllllama 
on  Executors.  There  the  entire  will  was  as 
follows :  "March  4.  Will  my  Properti  to  my 
weif  my  death.  John  Sullivan."  Ui>on  ex- 
amination of  the  case  Itsdf  we  find  that  the 
form  of  the  writing  was  not  in  any  way  in- 
volved; the  only  question  determined  bdng 
the  capacity  of  the  testator.  The  decision 
is  ther^ore  not  in  i>oint  The  case  of  Mc- 
Mlchael  T.  Bankston,  24  La.  Ann.  461,  Is  dted. 
In  this  case  the  action  was  brought  by  the 
hdrs  of  McMichael  to  cancel  the  holographic 
will  of  their  father,  on  the  ground  that  It 
was  not  all  written  by  him.  It  appeared  that 
two  words  had  been  inserted  In  the  body  of 
the  Instrument  by  some  p^on  other  than  the 
testator.  The  court  held  that  since  the 
meaning  of  the  testator  was  apparent  with- 
out the  inserted  words,  it  would,  under  a 
provision  of  the  Code  relating  to  i»ocednre  on 
probate  of  wills,  consider  them  as  not  writ- 
ten, and  therefore  as  not  Impairing  the  valid- 
ity of  the  will.  The  case  does  not  tondi 
the  point  at  Issue.  The  case  of  Gaines  t. 
LIzardl.  9  Fed.  Cas.  1043,  No.  6,176,  Is  not 
entirely  In  point  As  appears  from  the  state- 
ment of  the  case,  this  was  an  action  brought 
as  an  adjunct  and  means  of  defense  to  other 
suits  to  recover  reni  estate  in  which  the  own- 
er rested  her  title  upon  a  holograi^lc  wlU; 
the  substantial  allegation  being  that  the  will 
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had  been  aOmttted  to  probate  np<m  telse  and  ] 
Inaofflclent  erldeoceu  Tbe  will  had  been  lost ' 
or  deatroTed.  Upon  proof  that  It  had  been 
executed  aocordlns  to  the  reqnbonenta  of 
the  etatDte,  that  the  testatw  had  not  de> 
■tnved  or  reroked  It,  and  that  the  petitlonw 
had  hj  Itm  toma  beoi  made  tbe  aole  l^tee, 
it  had  Uieretofore  been  admitted  to  probate 
by  the  proper  court  In  Louisiana,  the  place 
(tf  teatator^  teMdencoL  darl^B  Bneceealoii.  11 
I4U  Ann.  124.  The  contention  waa  that  It 
lutd  not  been  ahown  at  the  ttme  of  Its  admis- 
■l<»i  to  probate  to  have  been  proper^  dated,  i 
in  that  the  day  of  the  month  waa  not  vaaor 
tioned.  The  federal  court  held  that  the  eT^ 
dence.  ^oush  not  apedflc  and  definite  aa  to 
tbe  partlcolar  day  of  the  month,  waa  aoffl- 
dent  to  warrant  the  condosltm  ttjat  tha 
LonlBlana  court  had  found  that  it  bore  date 
on  a  partienlar  dar.  and.  in  any  evnt,  that* 
Inaamodi  aa  it  JnatUed  the  eondnalon  that  It 
did  bear  date  npon  one  of  the  daya  of  the 
montii  mentioned,  Ife  waa  aofflclent.  Both 
the  federal  and  the  atate  conrta-  recognized 
the  rale  that  the  reqnlremcnta  of  tbe  atat 
ttt^  as  to  tbe  form  of  the  loatrament,  must  be 
Btr^Iy  complied  with  in  order  to  give  It 
validity.  In  the  caae  of  In  re  Bkerrett,  67 
OaL  S87,  8  Pac  381,  the  deeeaaed  In  hla 
lifetime  ezecated  and  acknowledged  a  deed 
pnrpwtlns  to  conTcy  cotain  pnqierty  to  his 
sister.  The  deed  was  dated  April  26,  1881, 
and  adtnowledged  on  the  following  day.  The 
deed  waa  nerer  dellTered,  and  hence  oonld 
not  tak«  eCTect  It  waa  not  teetamentary  In 
character,  and  therefore  could  not  have  Oie 
effect  of  a  wilL  A  copy  of  it  was  found 
among  tbe  papers  of  the  deceased  in  an 
enrekqie,  together  with  an  undated  letter 
addressed  to  the  sister.  The  letter  showed 
a  dear  Intentlmt,  ezpreesed  in  the  hand- 
writing of  tiie  testae,  that  the  sister  should 
hare  the  propnty.  Tbe  time  whm  the  oopj 
of  the  deed  was  made  did  not  appear,  nor 
did  it  SKtear  whoi  the  letter  had  been  writ* 
ten.  ezc^t  tliat  It  had  evidently  beoi  written 
after  the  execution  of  the  deed.  Tbe  court 
held  that  the  two  documents  otmsUtuted  one 
Instrument  and  waa  a  completed  will;  the 
oopr  of  the  deed  furnishing  the  date,  and 
the  letter  the  diaracter  of  It  This  case  Is 
is  cited  with  sKttoTal  In  Estate  of  Vay.  146 
OsL  82,  78  Pac.  840,  IM  Am.  8t  Bepk  It, 
wherein  It  was  hdd  that  a  writing,  othwwlae 
sudBdent  in  fbrm,  was  not  roidered  Inralid 
br  tbB  fact  that  In  the  data  the  year  waa 
stated  aa  *180ir;  whereaa*  It  ahoold  hare 
been  "1889^" 

These  cases  in  prindple  support  defend- 
ant's contention;  but  th^  seem  dearly  to 
Ignore  the  rule  prcacrlbed  by  the  statute,  and, 
as  we  MwH  presently  see,  are  not  upheld  by 
the  decisions  of  the  same  court  In  Estate 
of  Knox,  m  Pa.  220.  18  AtU  1021«  6  L.  R.  A. 
868,  17  4m.  8t  Rep.  796,  dted  by  the  defSnd- 
ant  nothing  further  is  dedded  than  that  the 
irignatore  required  Is  the  one  customarily 
used  by  the  testator,  and  that,  alnce  the  tea- 


totrlx  had  signed  tlie  wUl  In  questiim  the 
name  sOie  haUtually  used,  though  it  was  only 
her  first  nam^  it  was  a  suffldoit  signing. 
In  Tbebbe  t.  Williams,  80  Kyw  661,  the  tes- 
tator bad  written,  dated,  and  signed  a  docu- 
ment as  his  wlU.  He  afterwards  went  to  an 
attorney  and  asked  blm  to  suggest  such  ver- 
bal corrections  ss  he  thoni^t  advlaable.  The 
attorney  made  four  unimportant  dianges  in 
pendl  by  Interllnestion  and  at  the  «ids  at 
the  linen,  and  also  by  running  his  poidl 
through  certain  words.  He  also  Informed  tbe 
testator  that  a  will  written  wholly  by  the 
maker  did  not  require  wltnoaace,  but  that  a 
will  not  so  written  must  be  witnessed,  and 
gave  him  a  form  of  attestation.  Aftw  the 
testator^  death'  the  paper  was  ftMmd,  bear* 
Ing  an  unsigned  attestation  danso.  The  pro- 
bate  of  this  document  being  contested  on  the 
ground  that  it  was  not  a  completed  will,  the 
court  hdd  that  it  was  such  a  wlU,  althoi^h 
tbe  testetor,  througji  mistake  of  law,  thought 
It  was  not  In  Estate  of  Fay,  snjira,  the 
court  said:  *^he  date  Is  not  tbe  material 
thing,  although  made  neoanaEy  by  the  stet- 
nte.  It  Is  a  meana  of  Identification  and  aids 
In  the  anthenUdty  of  the  will ;  but  the  main 
and  essential  thing  Is  that  the  will  be  wholly 
written  and  algned  br  the  hand  of  the  testa- 
tor." In  an  extended  note  to  this  case,  after 
commenting  np(m  a  number  of  cases,  and 
dting  Estate  of  aishy,  146  Gal.  407,  78  Pac. 
964,  104  Am.  St  Rep.  68^  to  the  point  that 
the  teetetor  may  adopt  aa  the  date  of  hla 
wUl  any  date  prevloudy  writtoi,  Mr.  Free- 
man says:  "We  most  confess  that  the  rea- 
soning upon  whlcfa  these  dedslmis  are  placed 
goee  far  toward  esteUishlng  that  the  re- 
quirement of  dating  la  directory  rather  tiian 
mandatory,  and  is,  to  us,  entirdy  nnsadafae- 
tory  so  long  as  It  Is  conceded  that  the  re- 
quirement must  be  obeyedi"  104  Am.  6t 
Rep.  20.  With  this  statement  w«  agree. 
The  requtmnent  of  the  statute  as  to  the 
date  la  not  less  mandatory  than  Is  the  re- 
quirement as  to  signing,  and  it  la  not  fOr  the 
oonrte  to  say  that  dther  may  be  omtti»d 
without  defeating  the  intention  of  the  testa- 
tor, though  dearly  exprcssod  In  tile-  body  of 
the  writing. 

In  Estate  of  Martin,  68  Cal.  S30,  the  court 
held  that  a  paper,  complete  in  every  other 
respect  than  that  it  bore  no  date,  waa  In- 
operattro  as  a  holt^raphic  will,  giving  as  Ite 
reason  that  the  statute  makes  this  require- 
ment, and  that  thla  sort  of  a  will  Is  subject 
to  no  other  fwm.  In  Estate  of  Rand,  61 
Od.  468,  44  Am.  Bep.  666,  tiie  same  court 
held  that  where  the  testator  had  filled  In 
the  qnces  In  a  otatlonar*B  printed  form.  In 
bis  own  handwriting,  tiie  paper  did  oat  meat 
tbe  reqniremente  of  tbe  atatnte,  although 
compete  in  ev«y  othar  respect  In  Estate 
of  Billings,  64  GaL  1  Pac.  701,  a  paper, 
thou^  written  In  full  In  the  handwriting 
of  the  testator,  acept  that  In  the  date  the 
name  of  the  place  and  tiie  year  weito  printed, 
was  held  Invalid;  the  court  saying  that  It 
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must  be  entirely  written,  entirely  dated,  and 
entirely  signed  by  the  testator  Iiimstif,  and 
the  question  In  all  such  cases  being,  not  what 
was  the  iDtmtlon  of  the  testator,  bnt,  rather, 
does  the  tustrumait  under  examination  meet 
the  requirements  of  the  law?  The  formali- 
ties procribed  most  be  compiled  with,  or  the 
will  is  Toid.  The  latest  decMon  of  the  8a- 
Iffeme  Court  of  California  Is  In  re  Plumel'a 
Ehtate,  ISl  CaL  n.  00  Paa  102,  121  Am.  St. 
Rep.  100;  ThB  Instrument  in  question  was 
entirely  written,  dated,  and  signed  by  tb9 
testator,  except  that  in  the  date^  January  12, 
1004,  the  figures  "100"  were  printed.  Under 
date  of  January  14,  1004,  there  was  written 
on  the  back  a  codicil,  entire^  In  the  hand- 
^thig  of  the  testator.  The  'conclusion  was 
that  the  will  itself  was  void,  but  that,  vston 
the  weU-established  prlnclide  that  a  codUfl 
prc^wrly  executed  may  by  ap^opriate  ref- 
erence Incorporate  within-  Itself  a  document 
or  paper  not  so  executed,  the  codicil  cured 
the  defect  In  the  execution  of  the  will,  and 
that  the  document,  as  a  whole,  was  eatitled 
to  prob8t& 

In  Fuentca  Gaines,  26  La.  Ann.  86.  it 
was  said:  **The  r^t  to  malee  a  testament  at 
all  Is  derived  from  the  law.  The  Le^slature 
which  conferred  the  right  could  undoubtedly 
Impose  such  rules  for  the  probate  of  wills  as 
It  deemed  proper,  and  these  rules  and  re- 
strlctitNis  are  obligatory  on  courts."  This 
Is  true  not  only  as  to  the  quantum  of  proof 
necessary  to  authorize  the  probate,  bnt  also 
as  to  the  palUcnlars  attending  the  execution. 
To  the  same  effect  Is  the  decision  In  Succes- 
sion of  Armant,  43  I>a.  Ann.  310,  0  South. 
60,  26  Am.  St  Bep.  188.  A.  case  directly  In 
point  here  is  Succession  of  Robertson,  4Q  La. 
Ann.  868,  21  South.  686,  62  Am.  St.  Rep.  67Z 
The  document  under  consideration  was  writ- 
ten, as  here,  on  a  letter  head  of  the  testator, 
baring  the  words  "New  Orleans,"  and  the 
figures  "18!^'  In  print  The  oiily  date  writ- 

ten  was  "Dec.  12,  2."  The  court  affirmed 

the  judgment  of  the  district  court  and  de- 
clared the  document  a  nullity.  Referring  to 
a  provision  of  the  Civil  Code  similar  to  our 
own.  It  said :  "Under  the  precise  language  of 
the  article,  the  date  Is  one  of  the  essentUil 
formalities  of  an  holographic  testament  The 
nullity  Is  declared  the  law  Itself.  It  has 
been  decided  that  absence  or  uncertainty  of 
the  month  or  the  day  of  the  testam«it  Is 
cause  to  decree  it  nulL  For  better  reason, 
the  ruling  should  be  the  same  where  the 
year  Is  not  stated  or  Is  left  to  mere  conjec- 
ture^ The  "year*  printed  or  written  by  an- 
other Is  not  a  date  in  the  band  of  the  testa- 
tor, made  the  essential  of  a  valid  will.  The 
law  enjoins  the  date  on  two  grounds:  The 
first,  the  most  essential.  Is  In  order  that  the 
precise  date  the  testator  made  a  disposi- 
tion of  hirt  property  may  be  known,  render- 
ing It  possible  to  determine  whether  the  tes- 
tator had  the  capacity  of  giving  at  the  time 
the  testament  was  made.  The  second  ground 
18  secondary;-  it  there  are  two  testammts,  it 


should  be  manifest  which  Is  the  last  m  case 
of  opposing  or  Incompatible  disposition.  In 
either  case  the  date  written  by  the  testator 
Is  an  essential."  It  quotes  from  Lewis  r.  Ex- 
ecutors, 6  La.  306,  as  follows :  "The  law,  in 
Its  anxiety  to  guard  against  the  tesUtor  be- 
ing circumvented  or  practiced  on,  will  not 
pamit  a  testammt  to  have  any  ^ect,  no 
matter  how  strong  the  moral  evidence  may 
be  that  It  contains  truly  his  last  disposition 
of  his  property.  The  formality  (our  Code 
uys)  must  be  observed,  otherwise  the  testa- 
ments are  null  and  void.  *  •  •  Courts  of 
justice  ther^re  can  do  nothing  else  bat  In- 
quire, whim  a  case  of  this  kind  arises,  wheth- 
er the  formalities  have  heea  pursued.". 

We  agree  with  the  principle  of  the  decision 
In  Estale  of  Plumel,  supra,  and  the  rule  as 
announced  In  Succession  of  Robertson,  supra. 
The  statute  is  clear  and  unmistakable  in 
terms.  This  court  has  no  power  to  disregard 
It;  and.  as  well  said  by  Judge  FoiDer,  In  Sac- 
cession  ot  Armant  43  La.  Ann.  814,  0  South. 
62,  26  Am.  St  B^  183:  **We  were  at  first 
much  impressed  with  the  clear  proof  made 
that  the  deceased  Intended  this  paper  to  be 
her  testamoit;  but  there  is  no  DHire  doubt 
that  she  Intended  the  Invalid  nuncupative 
codicil  to  be  her  testament  Tet  as  the  lat- 
ter was  attested  women  who  are  Incompe- 
tent testamentary  witnesses,  no  one  clalma 
Its  validity;  and  so.  If  the  holographic  will 
is  not  signed  as  required  by  law,  her  Inten- 
tions cannot  save  it  The  questlmt  is  not 
whether  she  Intended  this  paper  to  be  her 
will,  but  whether  It  Is  a  will  clothed  with 
the  form  of  law.  An  holographic  will,  like 
every  other  testament  Is  ft  solemn  act  It 
matters  not  how  dearly  it  conv^s  the  last 
wishes  of  the  decedent  If  it  la  not  clothed 
with  the  forms  prescribed,  it  Is  nulL"  The 
following  authorities  sustain  this  view :  War- 
wick V.  Warwick,  SO  Va.  602,  10  S.  K  843,  6 
L.  B.  A.  776;  Bidcer  v.  Brown,  83  UIss. 
703,  36  South.  630;  Scott  V.  Harkness,  6 
Idaho,  736,  60  Pac.  596 :  SO  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  651.  But  it  Is  nseless  to  multi- 
ply authorities.  The  statute  declares  the 
rule  itself  In  unmistakable  terms.  It  mas 
well  be  said  that  such  a  will  need  not  be  In 
any  particular  form,  and  that  a  mistake  In 
the  date  will  not  Invalidate  It;  but  that  the 
statutory  requlreanrats,  thus  plainly  express- 
ed, must  be  snbstantlally  met,  la,  we  think, 
the  only  ante  rule. 

Counsel  for  defendant  dtes,  also,  the  case 
of  Barney  v.  Hayes,  11  Mont  00,  27  ^c.  384 : 
Id.,  11  Mont  671.  20  Pac.  282,  28  Am.  St 
Rep.  ^5,  wherein  a  letter  was  admitted  to 
probate  as  a  codicil  to  a  wlU,  thon^  the 
year  mmtloned  in  the  date  was  "18S0,"  In- 
stead of  "1800,"  the  year  In  which  it  was 
written.  Since  the  letter  was  written,  dated, 
and  signed  entirely  in  the  handwriting  of  the 
testator.  It  was  upon  its  face  a  valid  testa- 
mentary paper,  so  for  as  Its  form  was  con- 
cerned. As  we  have  already  stated,  it  may 
be  that  a  mistake  In  the  date  does  not  In- 
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validate  the  IxtBtnuneat ;  yet,  thoos^  this  is 
ID.  -the  case  of  Baru^  v.  Elayes  does  not 
affect  the  point  at  Issue.  Omitting  the  figures 
-190''  from  the  date,  the  iDstrument  before  ur 
Is  without  date,  and  Is  therefore  Invalid  as 
a  will. 

The  Judgment  of  the  district  const  Is  af- 
firmed. 
Affirmed. 

HOLLOWAT.  J..  conconL  SMITH,  dla- 


(81  Kaa.  246) 

GRANT  et  al.  t.  ISBTT. 
(Supreme  Coort  of  Kansas.    I>e&  11*  1900.) 

1.  Bills  and  Notks  ^  102*)  —  Vauditt — 
UiBTAKx  or  Law. 

It  the  answer  of  appellant  Is  to  be  constni- 
ed  strictly  aud  grammatically,  as  probably  It 
should  be  uainst  the  pleader,  it  sets  forth  no 
defense  to  the  petition,  but  alleges  only  an  e> 
lor  of  law  on  the  port  of  the  appellant,  for 
wUdi  the  appdlee  is  not  alleged  to  have  been 
hi  any  way  tespniaibla. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes.  Cent.  Dig.  |  241 ;  DeoDlg.  {  102.*] 

2.  BZXX8  AND  Nom  (|  872*)  — Boka  Fidi 
PcmouAsiB. 

If  the  answer  of  appellant  be  constmed 
favorably  to  her,  and  in  the  tight  of  her  own 
tsatimony  tliat  the  note  was  signed  only  through 
inadvertence  and  mistake,  then  it  must  also  be 
said  that  tbe  evidence  shows  the  appellee  was 
piactically  an  innocent  bolder  of  ue  paper, 
and  that  tbe  appellant,  and  not  the  appellee, 
must  bear  tbe  burden  occasioned  ^  the  mistake. 

[Ed.  Note.— For  other  casea,  see  Bills  and 
Notes,  Cent  Dig.  |  963 ;  Dec  Dig.  |  872.*] 

(Syllabus  by  the  Court.) 

8.  ComsAcm  (|  BO*)  —  "(SoiraiDSBATnm"  — 

Oenkbal  Dbfinition. 

A  "consideration"  for  a  contract  may  in 
general  terms  be  defined  to  be  something  of 
value  received  by  one  party  or  parted  with  by 
tbe  other  by  reason  of  the  contract. 

TE^.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «  222 ;  Dec.  Dig.  |  00.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1444-1449;  vol.  8,  p.  7612.] 

Appeal  from  District  Court,  Neosho  Coun- 
ty;  A.  S.  Lapham,  Judge  pro  tern. 

Action  by  John  M.  Grant  and  others 
against  Ellen  C.  Isett  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Charles  H.  Apt,  for  appellant  John  J. 
Jaaet  and  James  W.  Beid.  tot  appellees. 

SMITH,  J.  I^IB  action  was  brought 
asalttst  8.  O.  Isett  and  his  wlfe^  Ellen  C 
Isett,  who  Is  the  app^ant,  Iv  John  M.  Grant 
It  aii3)6ars  from  tbe  evidoice  that  S.  G.  Isett 
the  husband  of  appellant  and  one  Edwin 
Invin  were  ci^rtners  in  business,  and  that 
Isett  became  Indebted  to  Irwin  therein  In  the 
■am  of  $8,000.  To  pTocore  mon^  for  tbe 
settlement  of  the  Indebtedness  Irwin  pro* 
posed  to  Isett  that  If  the  latter  would  giro 
Us  note  ftir  $8,000^  secnred  by  a  mortgage  on 
his  undivided  one-half  interest  In  a  quartw 
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section  of  land,  he  (trwtn)  would  Indorse  tiie 
note,  and  could  get  the  money  thereon  from 
the  appellee  John  M.  Grant  Accordingly 
tbe  note  and  mortgage  sued  on  were'prepared 
and  executed  by  Isett  who  sent  one  Gates, 
a  QOtttry  public,  to  Isett's  residence  to  get 
the  signature  of  Mrs.  Isett  and  to  take  her 
acknowledgment  to  tbe  mortgage.  It  does 
not  appear  from  the  evidence  that  Irwin  was 
loaning  money  for  Grant  or  that  he  acted 
as  the  agent  of  Grant  in  this  transactUm.  al- 
thoagh  It  does  appear  that  neither  Mrs. 
Isett  nor  her  hu^and  had  any  personal  nego* 
tlatlm  with  Grant  in  regard  to  the  matter. 
Irwin  apiiears  to  have  been  acting  rather 
for  himself  and  Mr.  Isett  in  n^tlatlng  the 
note  and  mortgage  and  getting  the  money  for 
himself  to  settle  the  difference  between  than. 
It  appears  that  Isett  and  wife  did  not  ex- 
ecute the  note  and  mortgage  for  Isetf s  drtt 
directly  to  Irwin  as  the  payee,  but  Instead  of 
taking  the  note  and  mortgage  to  himself 
and  transferring  them  to  Grant  Irwin  took 
the  note  and  mortgage  directly  to  Grant 
and  the  transaction  on  the  part  of  Irwin 
Is  rather  that  of  a  negotiator  of  paper  than 
as  agent  for  either  party.  Isett  and  vrlfe 
did  not  borrow  money  of  Grant  or  obteln 
any  money  from  him,  but  Irwin  obtained  the 
money  by  presenting  the'  note  and  mortgage 
executed  directly  from  Isett  and  wife  to 
Grant  The  note  and  mortgage  not  being 
paid,  this  suit  was  broo^t  for  Judgment 
thweon  against  the  Isetts  and  Irwin,  and  for 
the  foreclosure  of  the  mortgage. 

Mra  Isett  answered  s^ratelr*  and  set 
fftrtb  the  f<rilowlng  anumg  other  mattws,  as 
aiM>eara  by  her  abstract  here:  '^at  por- 
snant  to  said  understanding  and  agreement 
tfats  d^^idant  did  execute  the  said  mortgage, 
but  she  further  says  that  at  tbe  time  she 
signed  the  said  mortage  Ae  also,  by  Inad- 
vertence, mlsapprdienslaa,  and  misteke,  sign- 
ed the  note,  after  being  infmned  that  it  did 
not  and  would  not  peraimally  bind  her  nor 
make  her  personal  estate  ibible  tm  said  debt 
but  that  it  only  bound  her  to  the  extent  of 
her  Interest  to  said  lands.**  A  dannirer  to 
this  answer  was  overruled,  and  a  jury  was 
Impaneled  to  try  the  case,  and  evidence  in- 
troduced, and  at  the  dose  of  the  evidence 
of  tbe  defendant  upon  whom  Oie  court  held 
rested  the  burden  of  proof,  the  court  sustain- 
ed a  demnrrw  to  the  defendants  evldcsice, 
discharged  tbe  jury,  and  rendered  Judgment 
in  favor  of  th»  appellees. 

The  above  excerpt  frmn  tlw  answer  of 
Mrs.  Isett  seems  rati»r  amblgaon%  and,  If  soi 
should  be  c<mstrued  most  stroma  sgalnst  her 
under  the  fiunlllar  rule  of  pleading.  So  con- 
strued. It  alleges  that  she  signed  ttM  note 
aftor  bdng  lufwrned  that  it  did  not  and 
would  not  personally  bind  her  wx  make  her 
personal  estete  liable  for  the  debt  bat  tbat 
it  only  boimd  her  to  the  ex^t  of  her  Intov 
est  in  the  land.   If  she  took  oonnsti  as  to 
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her  UabUlty,  and  thereafter  IntenUonally 
signed  the  note  npon  being  Informed  that  It 
would  not  bind  personal  estate,  she  sim- 
ply made  a  mistake  of  law,  and  a  mistake  of 
law  does  not  excuse  a  party  to  a  contract, 
unless  It  be  a  mutual  mistake  of  both  parties 
thereto,  and  then  Is  analogous  to  a  mistake 
of  fact  If  it  was  a  mistake  of  law  or  fact, 
Orant  was  not  proven  to  be  In  any  way  re- 
spohBlble  for  It  See  American  &  English 
Ekicydopedla  of  Law,  vol.  20,  p.  816,  and 
cases  there  (dted.  It  appeared  In  evidence 
that  Mrs.  Isett  told  the  notary  who  took  her 
acknowledgment  to  tne  mortgage  that  she 
did  not  want  to,  and  did  not  Intend  to,  bind 
her  own  estate  for  the  debt,  and  that  she 
phoned  her  husband  at  that  time  to  find 
out  what  property  was  covered  by  the  mort- 
gi^  After  the  Jury  had  been  discharged, 
the  appellant  filed  her  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  was  ren- 
dered as  indicated. 

Ajipellant  assigns  as  wror:  First  That  the 
court  erred  in  holding  that  the  burden  of 
proof  was  np<m  her.  But  she  admitted  In 
ber  answer  the  execution  of  the  note  and 
mortgage.  There  was  no  «Tor  in  this  ruling. 
Prima  focle,  if  she  executed  a  note  and 
mortgage  she  was  ,per8(KtaHy  liable  on  the 
jote,  and  any  defense  thereto  rested  upon 
her.  Second.  She  assigned  as  error  the  rul- 
ing of  tlie  court  In  exdnding  certain  evi- 
dence And,  third,  that  the  court  erred  In 
soBtaining  a  demurrer  to  ber  evld«ice,  and 
refnsiiv  to  submit  the  case  to  the  jury,  O^e 
evident  reason  for  these  rulings  of  the  court 
is  that  the  occurrences  detailed  in  the  evi- 
ieaee  were  not  sihown  to  have  been  transact- 
ed In  the  presence  ot  Qte  appellee  Qrant,  or 
to  have  been  In  any  manner  brought  to  his 
attmtlon  before  he  accepted  and  paid  for 
the  note  and  mort^ageu  The  assumption  is 
made  in  tiie  brl^  of  appellant  tliat  Irwin 
acted  in  Uie  transaction  with  tbe  Isetts  as  the 
agent  of  Grant  In  procarii^  the  execution  of 
the  papen^  but  there  is  no  evidence  to  «- 
taUlsh  this-  claim.  But  as  before  said,  the 
transactim  Indicates  rather  that  he  acted  for 
himself  and  Isett  In  procurii^  the  money 
from  Qrant  b^-  what  amounted  to  a  sale  of 
the  note  and  mor^ge. 

It  is  argued  that  there  was  no  considera* 
tton  for  Mrs.  Isetf s  signature  to  the  note. 
A  oonslderatlMi  for  a  contract  m^  in  general 
terms  be  defined  to  be  .something  of  value 
received  one  party  or  mrted  with  by  the 
other  by  reason  of  the  contract  0  Gye.  80S. 
and  authorities  cited.  80  far  as  It  aiQtears 
from  tlie  evidence,  the  primary  constderatiou 
to  Orant  in  loaning  Ibe  money  may  have 
Dem  the  signature  of  Mrs.  Isett  to  tiie  note. 

Again  It  Is  n^ed  that  reason  of  fbe  as- 
sumed Inadvertence  or  mdsteke  of  Mr&  Isett 
the  minds  of  the  parties  did  not  meet,  and 
tbeie  was  no  contract  No  inadvertence  or 
mistake  was  known  to  Orant  so  far  as  the 
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evidence  shows  when  he  accepted  the  note 
and  mortgage  -and  paid  out  bis  money,  and 
he  hod  no  contract  with  Mr.  or  Mrs.  Isett 
except  the  written  contract  expressed  in  the 
note' and  mortgage.  So  far  as  the  evidence 
shows,  he  had  no  knowledge  ot  any  facts  to 
Indicate  that  the  written  contract  was  not 
just  what  It  purported  to  be  on  Ite  face— the 
undertaking  of  both  Mr.  and  Mrs.  Isett  to 
pay  him  the  amount  ot  the  note  and  mort- 
gage. Under  the  evidence  he  stands  prac- 
tically in  the  position  of  an  innocent  holder 
of  the  note  and  mortgage,  and  Mrs.  Isett  can- 
not be  heard  to  say  under  these  circum- 
stances that  she  did  not  Incnr  the  obligation. 
See  16  Cyc.  785,  and  authorities  cited.  So 
far  as  the  evidence  shows,  her  signature  led 
Grant  to  invest  hfai  mon^,  and  the  fault.  If 
any,  rests  upon  her,  and  she  must  bear  the 
consequences. 

The  judgment  of  the  conrt  Is  affirmed.  All 
the  Justices  concur. 

(S2  Not.  1S9) 

STATB  ex  rel.  ETSmil  et  al.  v.  SECOND  JU- 
DICIAL DISTRICT  COURT.  WASHOE 

COUNTY,  et  al.    (Xo.  1,851.) 
(Supreme  Court  of  Nevada.   Dec.  31,  1900.) 

Cbbtiobabi  (J  29*)— Gbousds  fob  Wbit— EJk- 
B0B8— Vacatinq  Default  Judgment. 

Under  C^v.  Prac.  Act,  i  68  (Comp.  Iaws,  1 
3163),  pemuttit^  the  court,  in  fartoeraDce  m 
justice,  to  relieve  a  party  from  a  judgment  or 
order  taken  against  him  through  nis  mistake, 
inadvertence,  Burprise,  or  excosable  n;Klect,  the 
trial  court  bad  jurisdiction  to  Bet  aaide,  by  an 
order  of  May  25tb,  a  default  judgment  for  de- 
fendant entered  on  March  lltb,  upon  motion 
therefor  on  the  ground  that  plaintiff  had  no  no- 
tice of  the  time  of  trial  or  entry  of  judgment  ud- 
til  10  days  after  its  entry,  and  hence  certiorari 
will  DOt  lie  to  review  ita  action  in  doing  so; 
certiorari  being  available  to  review  the  order  of 
an  inferior  tribunal  only  bo  far  as  to  determine 
whether  it  bad  jurisdiction  to  make  It,  error  in 
the  order  or  the  proceedings  not  being  review- 
able. 

[Ijd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  42 ;  Dea  Dig.  I  29.*] 

Application  for  certiorari  by  the  State,  on 
relation  of  J.  E.  Kerr  and  another,  against 
the  Second  Judicial  District  Court  of  the 
State  of  Nevada  for  the  County  of  Washoe, 
and  the  Honorable  W.  H.  A.  Pike,  a  Judge 
thereof.  Application  denied. 

James  Glynn,  for  relators.  SylvestM  S. 
Downer,  for  reeptrndents. 

SWEENEY,  J.  Upon  tbe  petition  of  n-. 
lators  asking  for  a  writ  of  certiorari  to  re- 
view and  annul  the  action  at  the  trial  court 
making  a  certain  order  in  tbe  above-entitled 
strict  court  In  the  above-entitled  case,  this 
court  made  an  order  requiring  the  reqrand- 
ent  Jndge  to  show  cause  why  the  writ  Should 
not  Issue  as  prayed  for.  Tbe  return  to  tbe 
order  Aows  that  tbe  Wonder  Wftdi  Mining 
Comiiany  broui^t  suit  against  J,  E.  Kerr,  and 
the  Queen  Regent  Mining  Company,  for  the 
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recoTery  of  $688.00.  belanee  due  on  a  hojst 
and  equipment  therefor,  delivered  to  the  de- 
fendanta.  The  defendants  dnly  answered  the 
BummoQS,  and  tbe  case  was  set  for  trial  for 
Monday,  Hatch  1,  1909.  at  10  o'clock  a.  m. 
It  appears  that  other  business  required  the 
attention  of  the  Judge  of  said  court  at  Wln- 
nemucca,  and  the  case  was  continued  until 
10:80  o'clock  on  March  11,  1909.  On  March 
11,  1909,  the  defendants  and  attorneys  were 
present,  but  neither  plainticr  nor  its  attorneys 
anteared,  whereupon  "J.  B.  Kerr  was  sworn 
and  testified  on  the  part  of  the  defendants, 
and  tbe  court  being  folly  advised  In  the  prem- 
ises ordered  that  plaintiff  take  nothii^  by 
this  action,  and  the  defoidants  have  Juds- 
meut  for  costs  of  suit  On  motion  of  defend- 
ants, it  was  ordered  that  the  attachment 
heretofore  Issued  by  the  plaintiff  be  released. 
Whereupon  a  recess  was  taken  nntU  tbe  fur- 
ther order  of  the  court  W.  H.  A.  Pike.  Dis- 
trict Judge."  Thereafter  on  the  80th  day  of 
March.  1909,  the  plaintiffs  made  the  follow- 
ing motion  to  vacate  the  Judgment  and  reopen 
the  cause:  "Comes  now  the  a  bore-named 
plaintiff,  the  Wonder  Witch  Mining  Company, 
by  Fred  W.  Heath  and  Edward  a  O'Brien. 
Its  attom^s,  and  mores  the  court  for  an 
order  setting  aside  and  Tacatlng  the  judgment 
rendered  in  said  cause,  and  reopening  the 
case,  reinstating  the  same  upon  the  trial  cal- 
endar of  the  court,  and  allowing  a  trial  there- 
OD*  for  the  reason  that  neither  plaintiff  nor 
Its  agents,  ofDcers,  or  attorneys  had  any  no- 
tlee  whatever  of  the  time  of  the  trial  of  said 
cause,  or  the  entry  of  Judgment  therein  un- 
til atwnt  ten  days  sjft^  tbe  mtry  thereof. 
That  In  support  of  this  motion  plaintiff  ten- 
ders herewith  the  affidavits  of  one  of  Its 
counsel  and  John  D.  Pelton  and  Walter  B. 
Trent  as  to  said  trial  being  had  without  no- 
tice and  an  affidavit  of  meritorious  cause  of 
scU<»L  Edw.  &  O'Brien,  Fred  W.  Heath. 
Attorneys  for  Plaintiff." 

Affidavits  were  introduced  In  b^alf  of 
both  plaintUta  and  de^duits,  insisting  pro 
and  cwi  as  to  plalntUV  attonieya  hbring  no- 
tice (rf  tbe  time  set  toe  trial,  and*  after  bear* 
ing  the  same  and  argnmaits  of  counsel,  tbe 
minutes  of  tbe  court  of  May  25, 190^  certain 
tbe  following:  'fThe  Wondw  Witch  Mining 
Co^  nalntlff,  T.  J.  IL  Kerr  et  al.,  defendants. 
This  being  tbe  tboe  to  whlcA  the  motion  to 
set  aside  default  Judgment  was  continued. 
Tbe  court  at  this  time  rendered  Its  decision 
on  the  plalntlflFs*  motion  to  set  sslde  default 
Judgmoit,  and  radered  that  tbe  motion  be 
allowed,  and  the  case  replaced  upon  tbe  trial 
calendar.  Whereupon  a  recess  was  taken  un- 
til the- further  order  of  the  Court  W.  H.  A. 
Plke^  District  Jndge."  Thereafter  the  attor- 
neys for  the  defendants  made  the  following 
motion:  *Ttae  Wonder  Wltdi  Mining  Ca. 
Plaintiff,  T.  J.  H  Kerr  et  aL,  Defendants.  To 
the  Plaintiff  and  its  Attorneys— Yon  and  each 
oS  you  will  please  take  notice  that  on  Mon- 
day, tbe  Mtti  day  of  Jnne,  1909,  at  the  hour 
10  a.  m.,  or  as  som  thereafter  as  counsel 


can  be  heard,  at  the  cottrthouse  of  Washoe, 
state  of  Nevada,  the  defendants  will  move 
the  court  that  an  order  be  made  and  entered 
in  the  above-entltled  action  reopening  tbe  or- 
der of  tbe  said  court  heretofore  made  and  en- 
tered in  the  above-entitled  action  setting  aside 
the  judgment  rendered  in  favor  of  the  defend- 
ants and  against  the  plaintiff,  which  said  , 
order  was  made  on  tbe  2Sth  day  of  May,  1909. 
and  also  setting  aside  tbe  said  order  and  an- 
nulling the  same,  that  said  motion  be  open- 
ed for  further  hearing,  and  tliat  the  said 
motion  be  denied,  and  that  such  order  and 
fnrther  order  be  entered  as  to  tbe  court  may 
seem  Just  and  proper,  and  that  general  relief 
in  the  premises  be  granted  to  the  defendants. 
Said  motion  will  be  made  on  the  grounds; 
That  the  said  above-entitled  court  had  no 
jurisdiction  to  enter  the  said  order.  That 
the  said  order  was  Improperly  and  inadver- 
tently made  the  said  court  That  the 
court  had  no  power  or  authority  to  enter  the 
said  order.  That  the  said  judgment  In  fa- 
vor of  the  defendants  and  against  Uie  plain- 
tiff Is  still  in  fall  force,  effect,  and  virtue, 
and  cannot  be  affected  by  the  motion  or  or- 
der based  thereon,  made  as  aforesaid  on  tbe 
said  2Sth  day  of  May,  1909.  and  upon  such 
other  grounds  as  may  appear  legal  and  proper 
at  the  hearing  of  this  motion.  Said  motion 
will  be  made  and  based  upon  the  judgment  pa- 
pers and  records  on  file  in  said  action  and  oral 
testimony  to  be  sddnced  at  tiie  hearing  there- 
of. Charles  O.  Nagle^  Attorney  for  Defend- 
ants." 

On  June  1,  1909,  the  mlnotes  of  the  court 
discloses  the  following  proceedings:  "The 
Wonder  Witch  Mining  Company  v.  J.  EX  Eerr 
et  al.  (No.  6,230.)  This  being  the  time  set 
for  the  hearing  of  the  defendant's  motion  to 
set  aside  the  order  of  the  court  heretofore 
made  setting  aside  default  judgment  The 
motion  was  argued  hy  the  attorneys  for  tbe 
respective  parties,  and  the  court  being  fully 
advised  in  the  premises  ordered  tliat  the  mo- 
tion be,  and  the  same  is  hereby,  denied.  The 
def^Mlant  moved  the  court  for  a  nunc  pro 
tunc  order.  That  the  case  was  r^larly  con- 
tinued from  March  1, 1909,  to  March  11, 1900. 
for  trial.  Tbe  motion  was  denied  by  the 
court  The  defendants  excepted  to  the  ruling 
of  the  court  on  the  grounds  stated' In  the  mo- 
tion, and  on  the  further  ground  that  the  mo- 
tion setting  aside  defeult  judgment  was,  and 
Is,  void.  Whereupon  a  recess  was  taken  nn- 
tU  the  further  order  of  the  court  John  S. 
Orr.  District  Judge.  W.  H.  A.  Pike.  Judge." 

The  question  to  be  determined  In  this  pro- 
ceeding Is  whether  or  not  tbe  court  had  the 
anthorlty,  upon  the  showing  made,  to  set 
aside  the  order  made  on  March  11th.  Sec- 
tion 68  of  our  ClvU  Practice  Act  (Comp. 
Laws,  I  316S)  among  other  things  provides: 
"The  court  msy.  In  furtherance  of  justice 
*  *  *  upon  sudi  terms  as  may  be  Just*  and 
upon  payment  of  costs,  relieve  a  party  or  his 
legal  representatives  from  a  judgment,  ozdex, 
or  other  proceeding  taken  against  him 
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throngh  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect  •  •  •  Under  this  sec- 
tion we  belleTe  the  court  had  Jurisdiction  to 
make  the  order  complained  of.  Being  of  this 
opinion,  the  application  for  a  writ  of  cer- 
tiorari must  be  denied.  As  was  said  In  the 
recent  case  of  Kapp  v.  District  Court  of  Sev- 
enth Judicial  District,  108  Pac.  236:  "This 
court  has  repeatedly,  and  uniformly  held  that 
the  Inquiry  npon  the  writ  of  certiorari  will 
not  be  extended  further  than  to  determine 
whether  the  inferior  tribunal  has  jurisdiction 
to  make  the  orders  complained  of,  and  that 
if  the  record  discloses  it  has  complete  Juris- 
diction any  error  in  the  order  of  the  court 
will  not  be  considered.  Maynard  v.  Rail^,  2 
Nev.  813 ;  State  t.  County  Com'rs  of  Washoe 
County,  5  Ner.  317;  State  ex  rel.  Fall  v. 
County  Com'rs  of  Humboldt  County,  6  Nev. 
100;  State  ex  rel.  Mason  v.  County  Com'rs 
of  Ormsby  County,  7  Nev.  892;  Hetzel  T. 
County  Com'rs  of  Eureka  County,  8  Nev,  850; 
Maxwell  V.  Rives.  11  Nev.  213 ;  In  re  Wixom, 
12  Nev.  219;  State  v.  District  Court,  Ifl  Nev. 
76;  State  v.  District  Court,  26  Nev.  253,  66 
Paa  743;  Florence  Goldfleld  Mfg.  Co.  v.  First 
Jodidal  Dlst  Court  of  Nev.,  80  Nev.  391,  97 
Pac.  49;  4  Ency.  PI.  &  Pr.  127." 

The  question  of  whether  or  not  the  court 
at  the  time  of  making  the  order  complained 
of  should  not  have  allowed  defendants  its 
costs  and  expenses  Incnrred  to  the  time  of 
the  hearing  can  only  be  considered  on  ap- 
peal, and  not  in  this  proceeding. 

The  application  for  a  writ  of  certiorari  is 
denied.  It  ia  so  ordered. 

NORGROSS,  a  J.,  and  TALBOT,  J.,  con- 
cur. 


(M  Her.  181) 

WIGGINS  V.  PRADBRB.   (No.  1,843.) 
(Supreme  Court  of  Nevada.   Dec.  81,  1909.) 
Appeal  atsd  Ebbob  (I  1002*)— Itomw— Oow- 

FLICTING  EVIDENCB. 

A  judgment  on  conflicting  evidence  will 
not  be  set  aside  If  supported  by  any  substan- 
tial evidence. 

[Ed.  Note.--For  other  cases,  see  App«il  and 
Error.  Gent  Dig.  H  3935-8937;  Dec.  Dig.  S 
1002.*] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  James  Wiggins  against  Martin 
Pradere.  There  was  a  judgment  for  plain- 
tiff, and,  from  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Boyd  ft  Sallsbnrt,  for  appellant.  Alfred 
Charts,  for  respondent 

TALBOT,  J.  TlilB  action  was  brouj^t  to 
recover  $500  damages  claimed  to  have  been 
caused  by  herding  and  grazing  sheep  upon 
platottfTB  lands,  and  for  $50  damages  alleged 
to  have  been  caused  by  herding  a  donkey 
carrying  a  paA  npon  these  lands  and  allow- 
ing Um  to  enter  plalntlfTs  corral  and  eat 

•Tor  otfaar 


and  trample  npon  a  stack  of  wheat  The 
court  rendered  judgment  for  $800  on  the 
first  daim  and  for  $20  on  the  second.  From 
an  order  denying  a  motion  for  a  new  trial, 
the  defendant  has  appealed,  and  on  his  be- 
half it  is  urged  that  the  amount  allowed  is 
excessive  and  not  supported  by  the  evidence. 

There  is  a  strong  conflict  In  the  testimony. 
Witnesses  stated  that  between  2,000  and 
8,000  sheep  were  herded  and  grazed  at  dif- 
ferent times  on  three  40-acre  tracts  of  land 
belonging  to  the  plaintiff,  and  he  and  his 
brother  stated  on  the  stand  that  the  sheep 
had  trampled  npon  and  uprooted  different 
kinds  of  grasses  growing  on  the  lands  and 
had  eaten  the  seeds,  and  by  tramping  had 
smoothed  the  sloping  ground,  and  that  they 
placed  the  damage  caused  by  the  sheep  at 
$500.  Another  witness  testified:  That  he 
bad  ranched  for  over  20  years  and  owned 
the  adjoining  place  for  nearly  all  that  time; 
that  he  was  well  acquainted  with  the  plain- 
tiff's ranch ;  that  he  had  never  herded  or 
grazed  sheep,  but  hsd  for  many  years  ob- 
served their  depredations  and  the  injuries 
they  caused,  and  how  they  trampled  the 
grass  and  pulled  It  up  by  the  root  and  ate 
the  seeds ;  that  he  knew  of  the  sloping  char- 
acter of  plaintiff's  land ;  that  he  considered 
$300  would  be  a  fair  estimate  of  the  damage 
csused  by  the  sheep;  that  he  had  no  Interest 
in  the  result  of  the  action ;  that  his  premises 
adjoining  had  never  been  trespassed  upon; 
and  that  he  had  no  business  connections  of 
any  kind  with  the  plaintiff.  The  judgment 
follows  his  estimate. 

The  testimony  on  .the  part  of  the  d^end- 
ant  that  there  was  no  grass  on  plaintiff's 
land,  and  that  no  damage  was  done  by  herd- 
ing the  sheep  thereon,  and  that  plaintiff  bad 
previously  leased  the  land  and  had  agreed  to 
lease  during  two  months  in  the  following 
spring  for  much  less  than  the  damages 
claimed  by  him  or  allowed  by  the  court,  con- 
tradicted plaintiff's  testimony  and  tendered 
to  reduce  the  amount  to  be  allowed;  bnt 
this,  anfl  the  fact  that  plaintiff  leased  sev- 
eral thousand  acres  at  $300  rental  per  year. 
If  admissible  as  evidence,  covld  not  estop 
plaintiff  from  proving  that  damage  much 
larger  rtiatlvely  per  acre  than  the  lease 
charge  he  was  paying  had  been  occasioned, 
iior  overthrow  the  judgment  If  it  Is  snnwrt- 
ed  by  plalntUffl  evidence.  It  wonld  seem 
that  the  damages  awarded  were  very  liberal 
to  the  plaintiff,  and  If  we  conld  consider  the 
evidence  as  a  jnry,  or  as  the  trial  judge  in 
passing  upon  a  motion  for  a  new  trial  upon 
the  ground  that  the  verdict  or  judgment  la 
against  the  weight  of  the  evidence,  or  as 
courts  often  do  where  the  facts  and  oondl- 
tions  in  damage  cases  are  admitted,  or  are 
such  that  they  will  take  judicial  notice  of 
them,  we  might  ccmdude  that  the  amount  al- 
lowed ts  excessive;  but  there  la  Bn<^  a  dis- 
agreement of  the  witnesses  as  to  whether 
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there  was  aii7  grasa  growing  or  destroyed 
nprai  tbe  land,  and  r^rdlng  the  damage 
committed,  and  the  facts  beyond  our  knowl- 
edge, that  we  feel,  under  the  peculiar  dr- 
cumstances  in  this  case,  that  we  are  pre- 
cluded from  Betting  aside,  or  making  an 
order  for  the  modification  of,  the  Judgment, 
under  tbe  rnle  that  it  will  not  be  aet  aside  If 
It  Is  supported  by  any  substantial  evidence. 
As  said  In  ToDopafa  L.  Co.  v.  Riley,  80  Nev. 
S22,  95  Pac,  1004:  "This  court  has  repeatedly 
held  that,  where  there  la  a  substantial  con- 
flict in  tbe  evidence,  it  will  not  disturb  the 
Twdict  of  the  jury  or  decision  of  the  court" 
Tbe  order  of  tbe  district  court  la  affirmed. 


MORCROSS,  a 
eoncur. 


and  SWEENBT,  J., 


(S2  Ner.  US) 

STATU  r.  HILL   (No.  1^) 

(Supreme  Court  of  Nevada.  Dec  31,  1009.) 

1.  Gbiuinal  Law  (|  1109*)~Appeai>— Defeo- 
nri  Tbanscbipt  on  Appkai<— Necebsitt  or 

PBOCSSDINOS  to  COBBEOr. 

llough  tiie  Supreme  Court  haa  adopted  a 
liberal  practice  In  graatiug  applications  to 
amend  defects  Id  transcripts,  where  no  move  la 
made  pursuant  to  Supreme  Court  rule  7  (73 
Paa  ziii)  to  obviate  a  valid  objection  to  a  tran- 
■cript.  there  Is  no  other  aiteinative  than  to  sus- 
tain ue  objection. 

[Ed.  Note. — For  other  cases,  see  CrimiDal  Law, 
Cent  Dig.  H  2897,  2900;  Dec.  Dig.  f  I109.«] 

%  CBTHinAL  Law  <§  lOSS*)— Fiuira  Bill  or 

BZCBPTIOHS  AB  PaBT  OF  THE  RRCOBO, 

A  bin  of  exceptions,  when  properly  settled, 
should  be  filed  as  required  by  Gomp.  I>aw3, 
4390,  4416,  and  It  then  becomes  a  part  of  the 
record.1 

[Dd.  Note. — For  other  cases,  see  Criminal  Law, 
Oent  Dig.  1  2800;  Dec.  Dig.  I  1088.*] 

8.  OancnrAL  Law  (|  1105*)— TsAiraoBiPT  oh 

AFPBAXt—PABTIAX.  OKKTinCATION. 

Where  the  reoord  of  an  appealed  case  is  In 
two  voiamea,  only  one  of  which  is  certified  "to 
be  a  true  and  correct  transcript  of  the  appeal 
herein,"  tbe  Supreme  Conrt  can  only  cotuuder 
the  volume  so  certified.* 

[Ed.  Note.— 'For  other  cases,  see  Criminal  Iaw, 
Gent  Dig.  1  2888;  Dec.  Dig.  1 1103.*] 

4.  CannNAX.  Law  (i  1088*}— Bbcobd  on  Ap- 
FaAi>-Iif8TBUCTion  Given  on  Goubi's  Own 
Motion. 

In  view  of  Gomp.  Lews,  |  4415,  enumerat* 
ins  the  bill  of  exceptions  and  the  written  charges 
aued  of  the  court  among  tbe  papera  required 
to  be  filed  as  a  part  of  tlie  record  in  a  criminal 
case,  -bat  not  ezpressly  mentioning  instructions 
given  by  the  court  of  its  own  motion,  such  in- 
•tmctioos  are  not  a  part  of  tbe  record  on  appeal 
onlew  embodied  In  toe  bill  of  exceptions.* 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Oent  Dig.  |  2797;  Dec.  Dig.  {  1088.*J 

Appeal  from  District  Court,  Esmeralda 


*atat«  T.  Ab  Hook,  U  Nev.  8^;  State  v.  Rover, 
U  Not.  17:   SUte  t.  Boutoa.  SS  Nev.  M,  62  Pac.  B9G. 

■  SUte  v.  Boutoo,  26  Ner.  84.  S2  Pac.  59S. 
,  ■  St^  V.  Voraha,  8  N«r.  U7;   SUto  v.  Bums,  8 
K«T.  m;  SUta  V.  Rover,  U  Nev.  IT. 


F.  B.  Hill  was  mmvicted  at  embeoslemoi^ 
and  be  appeals.  Ai&rmed. 

Thoa.  E.  Flanagan,  for  appellant  B.  O. 
Stoddard,  Atty.  Qen.,  for  the  State. 

NORCROSS,  a  J.  The  appellant  was  con- 
victed of  the  crime  of  embezzlement  by 
bailee,  and  sentenced  to  be  confined  In  the 
State  Prison  for  the  term  of  one  year.  From 
the  Judgment  and  from  an  order  denying  a 
motion  for  a  new  trial,  he  appeals. 

The  record  in  this  case  filed  by  the  clerk 
of  this  court  Is  In  two  volumes,  one  of  which, 
from  Inspection,  is  In  the  form  of  a  bill  of 
exceptions,  but  it  does  not  appear  therefrom 
that  It  was  ever  filed  In  the  action  In  the 
lower  court,  nor  Is  It  certified  to  In  any  re- 
spect whatever.  To  the  other  volume  Is  at 
tached  a  certificate  reading  as  follows: 
"State  of  Nevada,  County  of  Esmeralda — ss.: 
I,  Joseph  Hamilton,  clerk  of  the  county  of 
Esmeralda,  state  of  Nevada,  and  ex  officio 
clerk  of  tbe  district  court  of  the  Seventh  Ju- 
dicial district  of  the  state  of  Nevada,  in  and 
for  tbe  county  of  Esmeralda,  do  hereby  certi- 
fy that  the  within  and  foregoing  transcript 
on  appeal  herein  Is  true  and  correct  and  a 
true  and  correct  record  of  tbe  proceedings 
herein,  and  that  the  Indictment  demurrer  to 
Indictment  instructions  to  Jury  by  the  court 
instructions  at  request  of  defendant's  coun- 
sel, verdict  motion  In  arrest  of  Judgment 
minutes  of  tbe  court  commitment  order, 
notice  of  appeal  are  true  and  correct  and 
original  record  in  my  office,  and  this  Is  a 
true  and  correct  transcript  of  appeal  herein. 
Witness  my  hand  and  seal  of  said  court  this 
30th  day  of  June,  1009.  Joseph  Hamilton, 
Clerk,  by  BenJ.  Rosenthal,  Deputy  Clerk." 

It  will  be  observed  from'  the  foregoing  cer- 
tificate that  it  does  not  attempt  to  cover  tbe 
other  volume  of  the  record.  Tbe  Attorney 
General,  In  pursuance  of  the  provision  of  rule 
8  of  this  court  (73  Paa  zlll),  has  interposed 
a  number  of  objections  to  the  transcript  on 
appeal  afl!ectlng  the  right  of  appellant  to  be 
beard  upon  the  points  discussed  in  the  brief, 
only  one  of  which  (Ejections  we  deem  neces- 
sary to  consider,  to  wit :  "(4)  That  the  pre- 
tended record  or  transcript  on  appeal  baa  not 
been  duly  authenticated  or  certified  by  the 
clerk  of  tbe  district  court  In  the  manner  pre- 
scribed by  law,  and  that  a  portion  of  the  rec- 
ord or  transcript  on  appeal  has  not  been  au- 
thenticated or  certified  by  tbe  detk  of  tbe 
district  conrt  in  any  way  or  manner,  and  tbe 
same  Is  totally  uncertified  and  nnauthoitlcat- 
ed,  and  is  of  no  legal  force  or  value." 

Rule  7  of  thta  conrt  (7S  Pac  zlil)  provides: 
"For  tbe  purpose  of  correcting  any  error  or 
defect  In  the  transcript  from  tbe  court  below, 
either  party  may  suggest  the  same,  in  writ 
Ing,  to  this  court  and,  upon  good  cause 
shown,  obtain  an  order  that  tbe  proper  derk 
certify  to  the  whole  or  part  of  tbe  record,  as 
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mar  be  required,  or  may  produce  tbe  same, 
dul7  cerUfled,  without  such  order." 

In  spite  of  tbe  &ct  tbat  the  obJectUm  was 
prt^rly  raised  to  the  consideration  of  this 
onoertlBed  volume  of  the  record,  no  attempt 
was  made  to  remedy  the  defect  This  court 
has  adopted  a  liberal  practice  In  the  grant- 
ing of  applications  to  amend  defects  In  trao- 
scripts,  but  where  no  move  Is  made  to  ob- 
viate a  valid  objection,  there  Is  no  other  al- 
ternative than  to  grant  it 

A  bill  of  exceptions,  when  properly  setQed, 
should  be  filed,  and  It  then  becomes  a  part  of 
the  record  of  the  acticm.  Gomp.  Laws,  H 
4390,  4415;  State  v.  Ah  Mook.  12  Nev.  869; 
State  V.  Rover,  13  Nov.  17;  State  v.  Bouttm, 
26  Xev.  S4,  62  Pac.  6^  In  the  case  of  State 
V.  Bouton,  supm,  this  court  said :  "The  pa- 
pers that  constitute  the  record  In  a  criminal 
case,  under  sections  4415,  4445,  Comp.  Laws, 
were  attadied  together,  and  filed  with  the 
clerk  of  ttils  court  We '  will  r^ard  them 
as  though  they  were  properly  certified,  as 
there  Is  no  intimation  that  they  are  not 
what  th^  purport  to  be.  We  again  call  at- 
tentlm  to  ^  act  regulating  appeals  to  the 
Supreme  Courf  (Comp^  Laws,  1 3862),  and  to 
tiie,  several  decisions  of  this  court  as  to  the 
pnipnr  authentication  of  the  record  on  appeal. 
Holmes  t.  Mining  Go.,  23  Nev.  23,  41  Pac. 
762;  Streeter  v.  Johnson,  23  Nev.  104,  44  Pac. 
,819;  Peers  v.  Reed,  23  Ner.  404,  48  Pac.  897; 
Becker  v.  Becker,  24  Nev.  476,  50  Pac.  243. 
It  is  the  duty  of  the  appellant  In  all  ai^eals 
to  famish  this  court  with  a  record  properly 
certified-  When  proper  attention  Is  piUd  to 
;tbe  above  statute,  motlmis  to  dismiss  appeals 
on  tbe  ground  at  defective  certificates,  and 
motions  for  leave  to  withdraw  the  records  fi>r 
,the  purpose  of  having  them  pn^rly  cratl- 
fled,  will  not  be  of  such  frequent  occurrence 
as  heretofore^  and  delay  and  nnneceisary  ex- 
pense with  respect  thereto  will  bie  avoided." 

It  Is  clear  that  wo  can  only  consider  tbe 
volume  certified  to  be  "a  trne  and  correct 
transcript  of  appeal  herdn."  As  we  said  In 
Elrman  v.  Johnson,  30  Nev.  ItSl,  93  Pac.  600: 
"It  may  be  ctmtended  that  It  was  the  fault 
of  the  clerk  in  sending  up  a  record  of  this 
kind;  but,  even  if  that  be  so  in  the  strict 
sense  of  the  law,  nevertheless  It  would  be 
better  for  counsel  to  see  that  clerks  send  up- 
proper  transcripts."  If  counsel  In  all  cases 
will  adopt  the  only  safe  practice  of  looking 
over  transcripts  on  appeal  and  making  c&^- 
tain  themselves  that  they  comply  with  the 
provisions  of  tbe  statute,  before  they  are 
transmitted  to  this  court  the  derk  of  the 
lower  court  they  will  not  only  avoid  much 
trouble  tor  themselves  and  this  court,  but 
will  obviate  largely  the  dai^er  of  their 
clieut^  case  not  being  heard  upon  Its  merits. 
Clerks  sre  not  usually  lawyers,  and  unless 
th^  receive  some  assistance  or  direction  In 
the  preparation  of  transcripts  upon  appeal, 
errors  are  very  apt  to  be  made. 


Counsti  for  appellant  In  his  brief  has  ar- 
gued  two  Questions,  which,  If  they  could  be 
considered,  present  substsntlslly  the  ssme 
proposition  of  law.  The  first  relates  to  the 
constmctlon  to  be  placed  upon  a  contract  nn* 
der  the  provisions  of  which  the  property 
alleged  to  have  been  embeszled  was  delivered 
to  the  d^endant;  and  the  second,  to  an  In- 
struction given  by  the  court  ot  its  own  mo- 
tion. The  contract  is  not  In  tlie  record  certi- 
fied to  this  conrt  and  hence  is  not  before 
us  for  consideratkm.  The  instruction  ccan- 
plalned  of  was  never  included  in  a  bill  of 
exceptions  eifber  certified  to  this  court  or 
otherwise.  This  court  has  repeatedly  hdd 
that  Instmctions  g^ven  by  the  court  of  Its 
own  motion  are  not  a  part  of  the  record  on 
appeal  unless  «nbodled  in  a  bill  ttT  exeep- 
tlons.  Comp.  Laws,  I  4415;  State  v.  Ab 
Mook,  supra;  State  t.  Foraha,  8  Nev.  187; 
State  v.  Boms,  8  Nev.  261;  State^v.  Rover, 
supra.  The  distinction  whlfdi  the  statute 
makes  between  instructions  "asked"  for  and 
those  i^ven  by  the  court  of  Its  own  mottcHi 
(Comp.  Laws,  1 441S)  is  not,  in  my  Judgment 
baied  upon  any  substantial  reason,  and  Is 
wholly  arblteary.  If  the  Legislature  wQl 
amend  the  section,  so  that  the  clause,  which 
now  reads,  "Seventii.  The  writtw  charges 
asked  of  the  court  if  there  be  any,**  will  be 
made  to  read:  "Seventh.  Tbe  written  cluuv 
ges  given  and  refused  by  the  court"— tiie 
practice  will  be  simplified,  and  this  court 
will  not  be  required  so  freqnently  to  btdd 
that  It  cannot  review  Instructions  actually 
glvoi     the  conrt 

As  no  error  appears  In  the  record  prcperiy 
before  us,  the  Judgment  must  be  afllrmed.  It 
Is  so  ordiere^ 

SWEBNET  and  TALBOT,  J  J.,  concur. 


(S6  Wftsii.  m 

CARROLL  et  sL  V.  WASHINGTON  WATBR 

POWER  oa 

(Sopreine  Court  of  Wariihigton.     Dee.  27. 
1909.) 

1.  TMAL    (I    278*)  —  iNBTBOCnONS  —  ElXCKP- 

TIO  N  H— SUETICIENCT. 

Under  Ballinger's  Ann.  Codes  ft  St  |  6063 
(Pierce's  Code,  |  670).  providing  that  excep- 
tions to  iastnicttons  sball  be  taken  by  tbe  par- 
tj  Dotifying  tbe  judge  that  he  excepts  to  the 
same,  specTfTing  the  parts  of  the  diat^  ex- 
cepted to,  etc.,  and  requiring,  that  the  judge 
shall  thereupon  oote  the  ezorotlons,  a  genml 
exception  taken  by  plaintiff  "as  a  matter  of 
precaution"  to  each  and  eveiT  word,  and  each 
allegation  and  inatructi«i  given  to  the  iarj, 
was  insufficient 

[E9d.  Note.— For  other  cases,  see  Trial,  Oest 
D«.  I  689:  Dea  Dig.  I  27&*1 

2.  Tsui.  (|  405*)— Fiirnxnes  or  Fact— Bx- 
oxPTions--SvmouHOT. 

General  blanket  exceptions  to  fiin1ing<;  ot 
fact  in  an  aotioQ  tried  before  the  conrt  are  in- 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 

Dig.  S  065 ;  Dec  Dig.  $  405.*1 
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Deputment  L  Anpeal  from  Sopertor 
OoDTt;  Spokane  Goon^;  Wm  A.  Hnnek^ 

jDdge; 

Action  by  Angdft  Carroll  aod  another 
againit  tba  WaahlneUm  Water  Power  Oom- 
paii7.  Judgment  for  defendant;  and  plain- 
tiffs appeal.  Affirmed. 

Eenyon  A  Setters  and  Musnm  ft  Nuznm, 
ftff  appellantSb  H.  IL  Btepbens,  fw  respond- 
ent 

RUDEIN,  C.  7.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendant  In  an  ac- 
tion to  recorer  damages  for  personal  Inju- 
ries, The  errors  assigned  are  all  based  upon 
the  Instructions  of  the  court,  and  the  only 
exception  takra  to  the  instructions  la  con- 
tained In  the  following  words  at  the  foot 
of  the  charge:  "The  plaintiff  wishes  .to  as 
a  matter  of  precaution  take  exception  to 
each  and  every  word,  sentence,  subdivision, 
phrase,  and  each  and  every  of  the  various 
all^atlons  and  Instructions  given  by  the 
court,  and  each  and  every  one  of  the  In- 
BtructionB  given  by  the  court  to  the  Jury." 
The  Instructions  to  which  the  foregoing  ex- 
ception was  taken  are  25  in  number,  cover- 
ing 28  pages  of  the  transcript  and  37  pages 
of  the  respondent's  brief.  The  correctness 
of  bat  7  of  these  25  instructions  is  challenged 
by  the  appellants.  The  statnte  in  force  at 
the  time  of  the  trial  of  this  action  provided 
as  follows:  "Exceptions  to  a  charge  to  a 
jury,  or  to  a  refusal  to  give  as  a  part  of 
such  charge  instructions  requested  In  writ- 
ing, may  be  taken  by  any  party  by  stating 
to  the  court,  after  the  Jury  shall  have  re- 
tired to  consider  of  their  verdict,  and  if 
practicable,  before  the  verdict  baa  been  re- 
turned, that  such  party  exeats  to  same, 
specifying  by  numbers  of  paragraphs  or  oth- 
erwise the  parts  of  the  charge  excepted  to, 
and  the  requested  instructions  the  refusal 
to  give  which  Is  excepted  to;  whereupon  the 
Judge  shall  note  the  exceptions  in  the  min- 
utes of  the  trial,  or  cause  the  stenographer 
(If  one  Is  In  attendance)  so  to  note  the  same." 
Section  5053,  Balllnger's  Ann.  Codes  ft  St 
(Pierce's  Code,  |  670).  If  the  purpose  of 
an  exception  Is  to  direct  the  attention  of  the 
trial  court  to  the  claim  of  error,  to  the  end 
that  the  error  may  be  corrected,  what  effect 
can  be  given  to  ttie  exception  reserved  In 
this  caset  No  error  was  pointed  out  No 
error  was  even  claimed,  as  the  exception 
was  taken  as  a  matter  of  precaution  only. 
This  question  has  been  before  this  court  re- 
peatedly, and  we  bare  tmlformly  held  that 
such  exceptionB  are  of  no  avail.  Meeker  v. 
Gardella.  1  Wash.  St  139,  23  Pae.  837;  Cun- 
ningham T.  Seattle  Electric  By.  Oo.,  S  Wash. 
St  471.  28  Pae.  745;  Haling  t.  Grummey,  5 
Wash.  222,  31  Pae.  000 ;  HcDonough  v.  Great 
Xorthem  By.  Ca.  IS  Wash.  261,  46  Pac.  334; 
Shoemaker  v.  Bryant  Lumber,  eta,  Co.,  27 
Wash.  637,  68  Pac.  880;  State  T.  Vance.  29 


iWaali.  485,  70  Pae.  Si! I 
Mining  ft  Smelting  Gl 
^c;  266;  G^lamore  t 
879,  76  Fsc.  978;  StatI 
1,91  Pac.  29a  Aslmlls 
graeral  blanket  acepti 
flndlngB  of  fact  In  acq 
court  without  a  ixixj.  j 
102  Pac.  1026.  and  caad 
For  tbtt  reasons  statd 
the  errors  assigned  on  ' 
the  jndsment  Is  accordt 

CHADWICE,  GOSB, 
LEIBTON,  31^  concur. 


WEYMOUTH  T. 
(SmweoM  Gbnrt  <tf  Washli 

1.  COBPORATIONS  (I  180< 

USE  TO  Elect. 

Where,  when  a  corpoi 
stroyed  by  fire,  there  was 
and  no  person  aothorlzed 
ration  becaaae  of  a  deadio 
holden,  for  which  they  i 
sponsible,  one  faction  of 
under  no  obligation  to  rel 
plant, 

lEd.  Note.— For  other  ca 
Cent  Dig.  a  665-667 ;  D( 

2,  COBPOBATIONS    <§  600 

UBE  TO  Elect— Effect. 
Where  the  atockholdt 
were  unable  to  elect  a  boai 
of  a  factional  division  of 
law  compelled  a  dissolutio 

lEd.  Note— For  other' cai 
Cent  Dig.  i  2303;  Dec.  D 

Department  1.  Appeal  f 
Spokane  County ;  Henry 

Action  1^  B.  P.  Weym< 
Qie  Ondln  ft  Bergman  F 
ManuCacturing  Company,  i 
Cbarlea  P.  Oudin  and  otl 
defendants,  and  plaintiff 

R.  L.  Edmlston.  for  app 
er,  for  respondents. 

RUDKIN,  a  J.  After 
ence  of  12  or  13  years,  th< 
Fire  Clay  Mining  A  Manu 
a  corporation  organized 
this  state,  was  dissolved 
superior  court  of  Spokane 
affirmed  by  this  conrt  oi 
r^.  Conlan  v.  OudIn,  etc, 
196,  98  Pae.  219.  But,  th 
ty  is  dead,  the  present  a 
that  its  discordant  eleme 
corporation  has  been  rep 
conrt  In  litigation  with  1 
voIvlDg  not  only  its  rlgh 
Istence,  as  will  appear  i 
citations:  State  ex  reL 
Court  28  Wash.  B84.  68 
man  t.  Ondin,  80  Wash. 
State  a  rel.  Oudln  t.  I 
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Wash.  481,  71  Paa  1095;  OncUn  &  Bergman, 
etc  Oob  T.  Conlan,  S4  Waeb.  216,  75  Pac. 
798;  Oudln  &  Bergman  Fire  Clay,  etc.,  Ca 
T.  Cole,  3S  Wash.  617,  77  Paa  1066;  State 
ex  reL  Oudln,  etc.,  Co.  t.  Superior  Coart,  37 
WaalL  30,  79  Pac.  483;  Oadln  &  Bwgman 
Fire  Clay,  etc..  Co.  t.  Conlan,  88  Wash.  134, 
80  Pac.  283 ;  State  ex  rel.  Gonlan  t.  Ondln, 
etc  Mfg.  Co..  48  KaBb.  196,  93  Paa  219; 
Oonlan  r.  Ondln,  49  Wasli.  240,  94  Pac.  1074. 
NotwithstandlnK  all  tbls  litlgatlim  a  perusal 
(tf  the  pleadings  and  testimony  In  thla  rec- 
ord would  indicate  that  prevlouB  jadgments 
so  for  naught  The  pleadings  are  very  to- 
lumlnooB;  so  much  so.  Indeed,  that  a  bare 
stunmary  of  tbe  tesnes  presented  wonld  ez- 
taid  tar  beyond  the  limits  allotted  to  an  or* 
dlnary  <^lnion.  However,  we  fed  that  the 
fbllowliv  brief  hlMory  of  tiie  corporation  and 
Its  affairs  will  snffldently  present  tbe  ques- 
tlom  for  decision:  Dorbig  the  early  years 
of  Its  existence  the  c«poratlon  was  engaged 
In  the  manufacture  of  fire  bride,  sewer  pipe, 
and  other  products.  At  the  outset  in 
18B8  Its  corporate  stock  of  1,600  diares  was 
all  held  by  two  families;  the  defendant 
Charles  P.  Oudln  holding  one  share,  bis  wife, 
Bra  M.  Oudin,  luddliUE  7W  shares,  and  one 
Bergman  holding  the  remaining  750  shares. 
In  1901  Bergman  sold  one  half  his  stock  to 
one  Gonlan,  and  in  April,  1903,  the  remalnli^ 
half;  so  that  ftom  the  latter  date  to  the  date 
of  dissolution  the  whole  capital  stod^  was 
held  and  owned  by  the  Oudlns  and  Conlan ; 
each  holdli^  one  half  thereof.  Prior  to  the 
sale  of  the  last  of  the  Bergman  stock,  Oudln 
and  Bergman  were  trustees  of  the  corpora- 
tion, which  had  but  two  trustees.  The  form- 
er was  president  of  the  board  of  trustees  and 
treasurer,  while  the  latter  was  vice  inresldeut 
and  secretary.  Upon  the  sale  of  the  last  of 
the  Bergman  stock,  his  ofllce  In  Qie  con^)any 
became  vacant,  and  the  stockholders  were 
unable  to  fill  the  vacancy.  Whenever  an  atr 
tempt  was  made  to  do  so,  tbe  Oudlns  voted 
thdr  700  shares  for  Mrs.  Oudln,  Conlan 
voted  his  750  shares  for  himself,  and  each 
refused  to  vote  for  the  other.  Matters  re- 
mained in  this  condition  up  to  tbe  time  of 
the  dissolution  of  the  corporation,  and  this 
was  the  principal,  if  not  the  only,  reason  as- 
signed for  Its  dissolution.  During  the  year 
1902  and  the  early  part  ot  the  year  1903, 
the  corporation  wu  In  the  hands  of  a  re* 
celrer  appointed  1^  the  superior  court  of 
Spokane  county.  In  June  of  the  former 
year  the  defendant  Charles  P.  Ondln  was  out 
ot  employment,  and  his  brothers  residing  In 
New  York  agreed  to  advance  the  necessary 
funds  to  establish  a  modern  fire  brick  and 
sewer  pipe  factory  near  Spokane,  of  which 
Cautrles  P.  Oudln  should  be  manager.  Ondln 
notified  Conlan  of  tbls  offer,  and  Conlan  tdd 
him  to  go  ahead,  and  that  he  had  no  desire 
to  teep  htm  out  oC  onployment  The  defend- 
ant American  Fire  Brick  Company  was  there- 
upon Incorporated  in  June^  1902,  and  during 
the  ensuing  few  months  it  purduised  real 


property  and  Installed  a  new  plant  as  pro- 
posed.  The  money  for  this  purpose  was  ad- 
vanced and  contributed  solely  by  the  brothers 
of  Charles  P.  Oudln  residing  in  New  7ork. 
After  the  completion  of  the  new  plant.  It  wu 
leased  to  the  old  company  for  some  time 
during  the  year  1903,  and  the  two  plants 
were  managed  and  oiwrated  by  tbe  defendant 
Charles  P.  Oudln.   Late  In  1903  this  lease 
was  canceled,  and  soon  thereafter  tbe  plant 
of  the  old  company  was  destroyed  by  fire, 
or  nearly  so.   Before  the  destruction  of  its 
plant,  Iltlgatlim  was  only  a  diversion  for  the 
old  company ;  but  from  that  time  on  It  be- 
came its  chief  and  only  business,  the  plant 
Itself  being  abandoned.    The  receiver  in 
this  action  was  appointed  upon  the  dissoln- 
tlon  of  tbe  corporation  and  seeks  to  recover 
ttom  the  Oudlns,  according  to  our  analysis 
of  the  complaint :   First,  the  plant  construct- 
ed by  the  American  Company  on  the  theory, 
that  mon^  belonging  to  the  old  company 
entered  into  its  construction ;  second,  an  ac- 
counting; and,  third,  damages  for  loss  of 
profits  arising  from  tbe  failure  of  the  Ou- 
dlns to  r^mlr  the  plant  and  conduct  and 
carry  on  tbe  business  of  the  old  company. 
It  may  not  be  out  of  place  at  this  time  to 
say  that  the  rights  of  creditors  are  not  In- 
volved, that  any  recovery  will  inure  to  the 
benefit  of  Conlan  alon^  who  Is  the  real  party 
in  interest,  and  that  any  estoppel  against 
Conlan  will  prevail  against  the  receiver  who 
sues  for  his  benefit 

In  so  far  as  the  new  company  la  concemeil, 
there  Is  not  tbe  slightest  testimony  in  the 
record  tending  to  show  that  any  of  the  old 
company's  funds  went  into  Its  construction  or 
operation.  In  fact,  the  contrary  la  clearly 
and  Indisputably  shown.  It  would  serve  no 
PWiK>8e  to  review  the  testimony  on  this 
point,  for  from  the  standpoint  of  the  appel- 
lant there  is  nothing  tangible  to  review.  This 
also  disposes  of  any  claim  for  an  accounting 
In  80  far  as  the  new  company  Is  concerned. 
The  appellant  cfaallffliges  the  validity  of  the 
lease  from  the  new  company  to  the  old,  and 
also  the  right  of  the  Oudlns  to  pay  out  mon^ 
or  make  dlsbursemrats  on  account  of  the  old 
company.  We  think  the  finding  of  the  court 
that  the  lease  was  valid  Is  In  accordance  with 
the  testlmimy;  but.  In  any  event,  its  validity 
would  seem  to  have  been  adjudicated  In  prior 
actions.  We  also  agree  with  the  trial  court 
that  all  moneys  received  by  the  Oudlns  have 
been  fully  accounted  for,  and  all  disburse- 
ments properly  made,  except  as  otherwise 
found  by' the  court  In  Its  decree. 

The  appellant  further  claims  damages  aris- 
ing from  the  failure  of  the  Oudlns  to  re- 
build and  operate  the  old  plant  Tbe  nature 
of  this  contention  will  appear  from  the  fol- 
lowing offer  of  proof:  "If  the  court  please. 
In  order  to  preserve  the  record,  I  desire  at 
this  time  to  show,  to  let  tbe  records  show, 
we  expect  to  show  by  this  witness,  that  at 
tiie  time  of  (be  damage  by  fire  to  thb 
plant  this  estate  was  possessed  of  a  pottery 
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factory  that  $2,500  would  have  repaired  and 
put  In  as  good  condition  as  It  was  before  the 
fire,  to  have  been  operated  during  the  year 
1003  aDd  succeeding  years,  and  that  with 
thoee  repairs  this  factory  wonld  have  earned 
a  net  profit  to  the  stodcholders  In  addition  to 
the  necessary  repairs  and  betterments  there- 
on from  time  to  time  a  snm  of  not  less  than 
$6,000  per  year  for  the  years  1604, 1905,  1906, 
1907,  and  1903,  and  that  during  these  years 
the  market  for  the  product  of  such  a  factory 
was  such  as  to  have  given  a  ready  market  to 
dispose  of  all  thrae  goods,  and  that  at  this 
time  snch  a  plant  would  be  worth  not  less 
than — such  a  plant  and  extensions  thereto 
that  could  have  been  developed  at  this  plant 
down  on  what  is  known  as  the  Chicken  Ranch 
Pottery  premises — of  not  less  than  $50,000, 
and  these  profits  that  could  have  been  made 
at  this  factory  in  the  city  of  Spokane,  and 
the  moneys  that  were  on  hand  at  the  time 
that  Receiver  Cole  was  discharged  and  turned 
the  property  back  to  the  company,  to  wit,  $2,- 
000  In  cash,  a  little  less  than  that,  to  wit, 
$1,090  In  cash  and  $839  in  good  accounts  and 
merchandise,  the  market  value  of  which  was 
over  $5,000.  that  the  profit  of  the  plant  dur- 
ing the  year  1003,  that  the  profits  there 
would  have  been  about  $8,000  over  and  above 
the  expenses  of  operating,  which  with  the 
auxiliary  plant  that  coald  have  been  install- 
ed in  the  factory  building  owned  by  this  com- 
pany at  Mica,  Wash.,  which  is  ad^uate  for 
a  modem  pottery  factory,  at  which  time  there 
was  one  kiln  of  20  feet  in  diameter  and'  a 
brick  stack  adequate  to  carry  three  other 
kilns,  all  of  which  could  have  been  equipped 
and  put  In  operation  by  the  opening  of  the 
season  of  1904  at  an  expense  not  to  exceed 
the  amount  of  cash  available,  or  about  $13,- 
000.  which  plant  at  Mica  conld  have  been  oper- 
ated at  a  profit  of  not  less  than  $f>.000  dur- 
ing the  years  1904,  1905.  1906,  and  1907,  and 
that  our  plant  at  this  time  would  be  worth 
not  less  than  $50,000." 

Manifestly  no  such  duty  rested  upon  the 
.Oudlns.  There  was  no  board  of  trustees,  and 
no  person  authorized  to  act  for  the  corpora- 
tion. For  this  state  of  affairs  the  Oudins 
and  Conlan  were  equally  responsible.  Nei- 
ther party  bad  any  right  of  action  against 
the  other  by  reason  of  the  manner  in  which 
the  stock  was  voted  or  for  the  refusal  of 
either  to  vote  for  the  other.  When  the  stock- 
holders found  the  corporation  without  a 
board  of  trustees  to  manage  Its  affairs,  two 
courses  were  open  to  them ;  one  to  reorganise 
the  board,  and  the  other  to  dissolve  the  cor- 
poration and  divide  Its  property.  Their 
obstinacy  prevented  the  former;  the  law 
compelled  the  latter.  No  doubt,  had  these 
parties  devoted  the  energies  they  have  dis- 
played in  this  litigation  to  some  legitimate 
purpose,  they  would  have  something  to  show 
for  l,t  besides  an  accumulation  of  costs  and 
a  wrecked  business;  bat,  under  the  drcum- 


stancea,  neither  can  t 
misfortunes  to  the  ot| 
delicto  In  that  respect 
It  necessary  to  refer 
error ;  but  the  forego! 
close  the  reasons  for  < 
The  Judgment  is  a; 
the  peace  of  society  a 
will  be  best  subserved  t 
ship  at  the  earliest  poi 

OOSE,  MORRIS,  FUl 
WICEt  JJ^  oonciir. 


BATLBT  V.  » 

(Supreme  Court  of  V 
190 

1.  Set-Ow  and  Coui« 

TINGENT  GLAJU. 

The  assignee  of  a  I 
nant  against  assignmeol 
sent  of  the  lessors,  wliea 
a  note  given  for  the  pui 
on  the  leased  premlsei 
counterrlaim  for  failure 
tain  the  written  consen 
assignment  as  agreed,  t 
showing  of  disturbance  < 

[Ed.  Note.~For  other 
Counterclaim,  Dec  Dig. 

2.  Laetdlobd  and  Tbr 

NANT8    IN  LkABB— BB 

Waiver. 

Where  a  lease  contai 
assigning  or  suUetting  wi 
sent  of  the  lessor,  he  b; 
the  assignees  of  the  ten 
of  the  assigomeat  waive< 
a  forfeiture  of  the  lease 
ly  as  by  the  written  co 
the  lease. 

[Ed.  Note.— For  other  c 
Tenant,  Dec.  IMg.  |  76.*] 

3.  IjANDLOBD    AND  TEN 

NANTs  IN  Lease— Wii 

or  Lessor. 

A  covenant  in  a  ieaa 
subletting  without  the  w 
lessor  Is  brokcQ  as  soon 
m&de,  and  the  lessee  has 
iog  a  forfeiture  or  of  rec 
as  tenants. 

[Ed.  Kote.— For  other  c 
Tenant,  Dea  Dig.  1  76.*] 

4.  Landlord  and  Ten 
ifjmTe  IN  Lease— Poi 
Receipts  for  Rent. 

Where  a  lessor  walvi 
forfeit  a  lease,  containic 
assigniDg  or  subletting  wi 
sent  of  the  lessor,  by  ac 
assignee,  be  could  not  re 
effect  of  the  waiver  bv  f 
rent  In  the  name  of  the 
[Ed.  Note.— For  other  e 
Tenant,  Dec.  Dig.  |  76.*] 

Department  1.  Api 
Court,  Spokane  County 
Judge. 

Action  by  Amelia  B 
Dewalt  and  another.  Jt 
and  defendants  appeal. 
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Belt  &  Powell,  for  appellantt.   W.  H. 

Flnmmer,  for  respoDdent. 

RUDKIN,  O.  J.  On  the  4th  day  of  Decem- 
ber, 1905,  Henry  Rombeck  and  wife  leased 
to  the  plaintiff  Amelia  Batley  and  George 
Batley^  her  husband,  a  certain  building  in 
the  dty  of  Spokane  known  ae  the  Merchants 
Hotel,  for  the  term  of  45  months  from  the 
lat  day  of  December,  1905,  or  untU  the  Slat 
day  of  August,  1909,  at  the  monthly  rental  of 
|138  per  month,  payable  monthly  In  advance 
on  the  Ist  day  of  each  and  every  month  dar- 
ing the  term.  The  lease  contained  the  usual 
covenant  against  assigning  or  subletting  with- 
out the  written  consent  of  the  lessors.  Tlie 
lessees  occupied  the  demised  premises  as  a 
lodging  house  until  on  or  about  the  30th 
day  of  April,  1907.  On  the  latter  date  they 
assigned  their  lease  for  the  balance  of  the 
term  and  sold  the  furniture  in  the  lodging 
house  to  the  defendants  in  this  action  for 
the  Bum  of  |3,700,  $2,500  of  which  was  paid 
In  cash,  and  the  balance  secured  by  note  and 
mortgage  due  May  3,  1908.  Th^  note  and 
mortgage  were  not  paid  at  maturity,  and  the 
present  action  was  instituted  to  recover  Judg- 
ment on  the  note  and  to  foreclose  the  mort- 
gage. The  answer  of  the  defendants  set  up  a 
counterclaim  in  the  sum  of  $2,000  for  a 
breach  of  an  alleged  covenant  or  agreement 
on  the  part  of  the  plaintiff  and  her  husband 
to  procure  the  written  consent  of  the  Rom- 
becks  to  the  assignment  of  the  lease  from  the 
plaintiff  and  her  husband  to  the  defendants. 
Judgment  was  given  in  favor  of  the  plaintiff 
according  to  the  prayer  of  the  complaint,  and 
from  that  judgment  this  appeal  Is  prosecuted. 

The  refusal  of  the  court  to  allow  damages 
on  the  counterclaim  is  the  only  error  assign- 
ed. Waiving  the  questions  whether  the  re- 
spondent entered  into  an  absolute  agree- 
ment to  obtain  the  written  consent  of  her 
landlords  to  the  assignment  of  the  lease,  or 
whether  she  only  agreed  to  use  her  best  en- 
deavors In  that  behalf,  and  whether  oral 
testimony  was  competent  to  prove  such  an 
agreement  in  the  face  of  the  written  con- 
tract of  the  parties,  we  fall  to  see  wherein 
the  appellants  have  suffered  any  substantial 
damage  by  reason  of  the  breach  or  wherein 
there  has  been  any  substantial  breach.  It 
Is  an  admitted  fact  that  the  appellants  en- 
tered Into  the  Immediate  possession  of  the  de- 
mised premises  on  the  assignment  of  the 
lease  and  continued  to  occupy  the  same  with- 
out let  or  hindrance  from'  any  source  up  to 
the  very  day  of  the  trial,  some  twenty  months 
later.  Nor  is  there  anything  In  the  record  to 
Indicate  that  their  possession  would  be  In- 
terfered with  In  any  way  during  the  remain- 
der of  the  term  which  has  now  expired.  Fur* 
thermore,  the  Rombecks  waived  the  right  to 
declare  a  forfeiture  of  the  lease  by  their 
conduct  In  accepting  rent  from  the  assignees 
of  the  term  with  fall  knowledge  of  the  ae- 


sigmnent  Tbt  covenant  against  asBlgn* 
meats  was  brokoi  as  soon  as  the  assignment 
was  made,  and  the  Rombecks  had  the  option 
to  declare  a  fwfeiture  or  recognize  the  as- 
signees as  their  tenants.  As  soon  as  they 
accepted  rent  In  advance  from  the  assignees, 
with  full  knowledge  of  all  the  facts,  the 
right  to  declare  a  forfeiture  was  waived  as 
fully  and  completely  as  by  the  written  con- 
ee/at  provided  for  in  the  lease  Itself.  Such 
is  the  rule  announced  by  this  court,  and  the 
rule.  Is  amply  supported  by  authority.  Pet- 
tygro've  v.  Rothschild,  2  Wash.  St.  6.  25  Pac. 
907 ;  Cuschner  v.  Westlake,  43  Wash.  690.  86 
Pac.  948 ;  18  Am.  &  Bng.  Ency.  of  Law  (ad 
Ed.)  381$ ;  Taylor  on  Lendlord  &  Tenant  (9th 
Bd.)  K  287,  412.  Nor  could  the  landlord  re- 
lieve himself  from  the  effect  of  the  waiver 
by  accepting  rent  from  the  assignees,  and 
giving  a  receipt  in  the  name  of  the  original 
tenants.  Darmstaetter  v.  Hoffman,  120  M1<A. 
48,  78  N.  W.  1014,  cited  by  the  appellants.  Is 
not  In  conflict  with  these  views,  for  there  the 
court  said:  "But  In  this  case  the  lessors 
have  not  consented  to  the  assignment  There 
Is  nothing  in  the  record  to  Indicate  that  they 
had  any  knowledge  of  it,  or  had  done  any 
act  which  could  operate  as  a  waiver  of  the 
covenant  In  the  lease  not  to  assign.  Dntll 
Hubbard  A  King  had  assented  In  writing  or 
had  recognized  defendant  as  their  tenant, 
that  relation  did  not  exist."  As  we  have 
seen,  the  original  landlords  here  did  have 
notice  of  the  assignment  and  did  recognize 
the  appellants  as  their  tenants  by  accepting 
rent  from  them  in  advance  with  foil  knowl- 
edge of  the  grounds  of  forfeiture. 

For  these  reasons,  tiiere  is  no  error  In  the 
record,  and  the  Judgment  Is  affirmed. 

FULLERTON,  CHADWIOK,  MORRIS,  and 
QOSB,  JJ.,  concur. 


(56  Wash.  4n) 

SMITH  T.  SMITH. 

(Supreme  Court  of  Washiagtgii.  Dea  21, 190Qi) 

DivoBCB  (I  184*>—Apfui.  — Rkcwbo— H^ui. 
De  Novo— SCTncniRCT  or  E«vioercb. 
Where,  on  appeal  in  divorce  proceedings, 
the  record  showed  that  an  objection  to  teati- 
mony  had  not  been  made  uotll  it  had  been  sub- 
stantially  received,  and,  the  caae  being  tried  de 
novo,  the  court  finds  that,  excluding  all  illegal 
testimony,  there  was  sulBcieat  left  to  sustsla 
the  Judgment,  it  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
OsDL  Dig.  H  570-673;  Dee.  Dig.  {  184.*]  , 

Department  2.  Ai^ieal  from  Superior  Oonrt, 
Spokand  Ckmnty ;  Wmu  A.  Huneke,  Judges 

Action  for  divorce  by  Mary  Smith  against 
W.  L.  Smith.   Jadgmmt  for  plalntlfT,  an4 

defendant  appeals.  Affirmed. 

W.  M.  Nevlns  and  Merrltt,  Oswald  A  Her- 
Itt,'  for  appellant  RobertBon,  Ulller  &  Bo- 
Boihaupt,  for  respondent 
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FEB  OUBIAM.  TtiB  ia  an  appeal  from  a 
decree  In  a  dlToroe  proceeding.  The  caae  In- 
TolTes,  wltb  one  uceptlon,  pnre  qnesUona  of 
ttoA.  Tbe  Btatement  of  facts  consists  of  be- 
tween 600  and  TOO  pages  of  portrftjal  of  do- 
mestic lnfeUcitr>  wblch  It  would  tM  neither 
edifying  nor  InatmctlTe  to  set  fortb  in  do- 
tall,  or  at  all.  Bot  an  examination  (tf  all 
the  testimony  In  the  case  convinces  ns  tbat 
tb»  Judgment  of  tbe  conrt  was  Justified  in 
respect  to  all  of  the  contested  qaestlons.  tIz., 
tbe  granting  of  tbe  decree  the  disposition  of 
tbe  ^dren,  and  tbe  dlTlslon  of  tbe  prop- 
erty. In  relation  to  tbe  oc^tlon  above  men- 
tioned, the  appellant  assigns  as  error  the  ac- 
tion of  tbe  conrt  In  refusing  to  snstain  ob- 
Jectkms  to  certain  testimony  whtdi  it  la 
claimed  was  not  jnstlflable  nn^r  Uie  Issaes 
Talsed  by  the  pleadings.  But  In  addition  to 
the  fact  tiiat  the  record  discloses  that  tbe 
alleged  obnoxious  testimony  was  not  object* 
ed  to  until  tbe  testimony  was  substantially 
received,  this  case  Is  tried  here  de  novo,  and, 
exdudliv  all  ill^l  testimony,  we  think  there 
is  quite  sufficient  left  to  sustain  the  Judgment 

It  will  tberefore  be  aflSrmed.  *rb»  motloii 
of  appellant  for  costs  toe  attom^s  fees  In 
this  court,  over  and  above  the  statutory  feei^ 
will  foe  denied. 


(H  Wuh.  462) 

DAIJCa  V.  SIYTEB. 
(SnpTCDM  Court  of  WashlDgton.  Dee.  27, 1900.) 

1.  Brokxbs  (I  56*)— OouHiBBioira. 

An  azent  or  owner  cannot  Uet  property 
witii  a  broker,  and,  after  such  broker  fau  procur- 
ed a  purchaBer  for  the  land  at  the  agreed  price, 
Mil  tne  lend  ^Imaelf  to  aach  purchaser  and  re- 
fate  to  pay  a  commissioa  to  the  broker. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
.Vtg.  II  85-80;   Dea  Dig.  |  56.*] 

2.  BaOKEBS  (8  73*)— OOUUIBSIONB. 

Where  an  owner  or  agent  lists  property 
with  different  broken  for  sale,  the  contracts  not 
being  exciusive,  the  broker  first  finding  a  pur^ 
chaser  is  entitled  to  the  commission. 

[EJd.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dtg.  H  6»-61 ;  Dec  Dig.  I  73.*] 

8.  Bbokebs  (I  73*)— CouicisaiOKS. 

Defendant,  an  agent  of  the  owner  of  proih 
erty,  and  who  had  the  same  listed  for  sale  at  a 
certain  price,  was  told  by  plaintiif  that  the  lat- 
ter had  a  prospective  porcbaaer,  and  thereupon 
agreed  to  share  the  commission  with  plaintiff  if 
the  latter  made  a  sale  to  such  pnrchaser,  whose 
name  was  given.  The  purchaser  went  to  an- 
otiier  bnAer  who  had  the  land  listed  at  a  lower 
price,  and  offered  to  buy,  whereupon  snch  broker 
asked  defendant  to  telegraph  the  offer  to  the 
owner,  ^e  offer  was  accepted  and  the  sale 
made.  Held,  tbat  defendant  was  not  liable  to 
plaintiff  for  a  share  of  the  commissions. 

[Ed.  Note.—Por  other  cases,  see  Broken,  Gait. 
IMg.  IS  50-61;  Dec.  Dig.  |  73.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County ;  Henry  U  Eennan.  Judga 

Action  by  Robert  L.  Dalke  against  W.  0. 
Sivyer.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 


O.  0.  Itoor^  tor  ai^lant  Caiarles  P. 
Lnnd,  Xj.  B.  Hamblen^  and  W.  S.  Gilbert,  for 
resptnident. 

'PBB  CUBIAM.  Briefly  stated,  tbe  oon- 
troUing  drcnmstances  In  this  case  ace  abont 
as  follows:  Edward  H.  Blake,  living  in  Ban- 
gor, Me.,  owned  lots  15  and  16  of  block  101 
of  Third  addition  to  Ballroad  addition  to 
Spokane  Falls,  and  W.  C  Sivyer,  the  re* 
spondent,  was  the  agent  of  the  owner  and  bad 
the  property  listed  (or  sale  at  tbe  price  ot 
$50,000.  Abont  the  1st  of  Uarcb  the  ap- 
pelUinl;  Rohat  Ia.  Dalke,  a  real  estate  bnAer 
In  Spokane^  went  to  tbe  4^ce  ot  the  respond- 
ent, and  told  blm  tbat  he  2uid  a  prospective 
buyer  for  these  Iota,  and  asked  Sivyer  if  be 
would  divide  bis  commission  with  him  if  be 
should  make  a  sale  to  tbiB  protective  pnx^ 
chaser.  Sivyer  agreed  to  do  so;  Dalke  tes- 
tifying that  he  was  to  bave  two-tblrds  of  tbe 
commission,  and  Bivyer  tbat  be  agreed  to 
give  him  only  one-half  of  tbe  commission. 
Otbenrlse,  their  testimony  was  not  greatly 
different  Both  ot  them  testified  that  Dalke 
told  Slvyw  tbat  bis  prospectlTe  pnrdiaser's 
name  w&«  Unn^,  snd  tbat  he  gave  Mr.  Siv> 
yer  a  card  with  Unn^'s  name  on  it  Sivyn 
also  told  Dalke  tbat  tbe  ownw  would  pnA- 
aUy  discount  tbe  property  for  ff  per  cent  for 
cash,  and  that  that  would  be  probably  tbe 
lowest  price.  It  seems*  that  Idnney  was  an 
aoqnalntanoe  of  another  real  estate  broker 
In  Spokane  by  tbe  name  of  Geoive  U.  Gol- 
bum;  that  he  passed  backwards  snd  for- 
wards betwem  tbe  offices  of  these  two  agents 
for  sevoal  days,  conferring  with  both  ot 
them  and  also  with  other  real  estate  agenta 
in  Bpokan&  Colbnm  also  had  tbla  property 
listed  for  sale,  and  had  it  so  listed  when  tbe 
offered  price  wag  $40,000.  Tills  Llnney  ascer- 
tained from  Ocdbum,  and  be  Instructed  Col- 
bum  to  altm  $42,000  for  the  land.  Cftfburn 
thereupon  repaired  to  Slvyer's  office,  and 
asked  him  if  be  thought  It  would  be  worth 
while  to  make  snch  an  offer  to  Blaka  Siv- 
yer thongbt  It  would  not,  bnt  Golbnm  adk- 
ed  him  to  telegraph  the  offer  to  Blake,  and 
said  that  he  (Golbum)  would  pay  tbe  ex- 
penses ot  tbe  telegram.  At  the  same  time  he 
paid  down  $1,000  in  money,  or  gave  bis  check 
for  that  amoqnt,  as  earnest  m<mey.  As  Siv- 
yer testifies,  to  his  surprise  Blake  accepted 
this  proposition,  and  In  due  course  the  sale 
was  made  to  IJnney.  It  does  not  appear 
that,  at  the  time  this  proposltltm  was  made 
and  accepted,  Sivyer  knew  who  tbe  irarcbas- 
er  was,  tbe  $1,000  being  i>ald  by  Colbum. 
Tbe  next  day  after  tbe  offer,  was  accepted, 
Llnney  told  Dalke  that  be  had  bought  tUa 
property  of  Ccdhnm.  Dalke  demanded  his 
commlsslim  ot  Sivyer,  which  was  refused, 
and  this  action  was  brought  to  recover  tlie 
same. 

It  is  well  established  tbat  an  agent  or  own- 
er cannot  list  property  wiih  a  broker,  and. 
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after  sncti  broker  has  procured  a  purcbaser 
for  the  land  at  the  agreed  price,  sell  said 
land  himself  to  said  purchaser  and  refuse  to 
divide  the  commission  with  the  broker ;  this, 
on  the  theory  that  he  will  not  be  allowed  to 
appropriate  to  his  own  benefit  the  time,  en- 
terprise, or  energy  of  the  broker.  It  Is  also 
well  settled  that,  where  the  owner  or  agent 
lists  property  with  different  brokers  for  sale, 
the  contracts  not  being  exclusive,  the  bro- 
kers run  a  race  of  energy  for  the  prize,  viz., 
the  commission ;  that  they  enter  Into  a  com- 
petition in  this  respect,  and  that  no  matter 
how  much  effort  or  time  a  broker  may  have 
expended  in  attempting  to  make  a  sale,  he 
cannot  complain  if  his  competitor  reaches 
the  goal  before  he  does  by  securing  a  pur- 
<^aBer  who  Is  ready,  able,  and  willing  to 
purchase.  This,  however,  Is  a  peculiar  case, 
and  we  have  not  been  able  to  find  one  exactly 
like  it  in  all  the  cases  reported.  It  is  con- 
tended by  the  appellant  that  the  law  Is  that 
if  defendant,  while  plalntifTs  authority  to 
8^1  stood  unrevoked,  chose  to  sell  the  prop- 
erty, either  In  person  or  through  another 
agent,  to  a  customer  procured  by  the  efforts 
of  plaintiff,  for  a  less  price  than  that  which 
plaintiff  was  authorized  to  offer,  that  would 
be  bis  privilege;  bat  that  he  should  not  be 
permitted  to  reap  the  fruits  of  plaintiff's 
labor,  and  then  deny  him  his  Just  reward. 
Hov^  T.  Aaron,  13S  Mo.  App.  673,  113  8. 
W.  718,  is  cited  to  snstaln  this  principle. 
In  that  case,  the  court  quoted  from  Hogan 
V.  Blade,  98  Mo.  App.  44,  71  S.  W.  llOi, 
where  It  was  said:  "If  the  owners  chose  to 
close  a  deal  to  Hogan's  customer.  Greenwood, 
through  other  agents  at  a  lower  price  than 
was  named  to  Hogan,  while  the  letter's  agen- 
cy was  unrevoked  and  he  was  still  working 
with  his  customer  at  the  price  named  to  him, 
they  must  pay  Hogan  his  commission ;  oth- 
erwise, any  real  estate  agent  who  had  borne 
the  burden  and  beat  of  the  day  in  working 
up  a  sale  might  have  his  reward  snatched 
from  him  at  the  eleventh  hour  by  bis  princi- 
pal empowering  some  one  else  to  sell  at  a 
■mailer  price." 

These  two  cases,  together  with  Holland  v. 
Vinson,  124  Mo.  App.  417,  101  S.  W.  1131, 
have  some  tendency  to  support  appellant's 
contention.  But  in  all  those  eg  Bee  there  was 
this  distinguishing  feature,  that  It  appeared 
that  the  plaintiff  In  each  case  was  the  effi- 
cient cause  In  procuring  the  purchaser;  and 
that  was  the  rule  laid  down  by  this  court  In 
Elmendorf  v.  Golden,  37  Wash.  664,  80  Pae. 
264.  In  Hovey  v.  Aaron,  supra,  the  court 
said :  "Plaintiff's  evidence  very  strongly 
tends  to  show  that  tbey  were  employed  by 
defendant,  and  that  their  efforts  were  the 
procuring  cause  of  the  sale  to  Brady."  This 
was  the  turning  point  In  the  decision  of  that 
case.  And  so  wltb  the  other  cases,  and  all 
other  cases  that  we  have  been  able  to  find 
on  this  question.    But  In  this  case  It  does 


not  appear  from  the  testfinony,  even  of  the 
appellant,  that  be  was  the  procuring  and 
efficient  cause,  or  any  cause  at  all.  It  Is 
true  that  he  showed  this  property  to  Lin- 
ney,  the  purcbaser,  but  it  Is  also  true  that 
Colbum  bad  shown  blm  the  property,  and 
talked  with  him  about  It,  and  had  urged  him 
to  purchase  It,  as  the  appellant  had.  Wl;tile 
it  Is  unfortunate  that  a  man  should  be  placed 
In  the  position  in  which  appellant  was — for 
it  Is  apparent  that  he  would  be  unable  to  reap 
the  fruits  of  endeavor  when  he  was  under- 
taking to  sell  a  property  for  $50,000  which 
somebody  else  was  authorized  to  sell  for 
$42,000;  yet  the  testimony  Is  free  of  any 
su^estion  that  there  was  collusion  between 
Sivyer  and  the  purchaser  or  bis  agent  to  In 
any  way  overreach  the  apiiellant.  It  was  a 
circumstance  which  might  occur  under  the 
custom  which  seems  to  prevail  of  allowing 
different  agents  to  list  the  same  property, 
and  when  tbe  agent  does  consent  to  list 
property,  knowing  that  others  are  engaged 
In  the  same  business,  be  must  naturally  ex- 
pect that  exigencies  at  this  kind  will  arise. 
Sivyer  bad  this  property  for  sale.  It  was 
bis  duty  In  the  interest  of  bis  client  to  sell 
it  If  he  could,  and,  when  the  proposition  was 
made  to  him  by  Colburn,  It  was  bis  .duty  to 
submit  that  proposition  to  the  owner.  When 
tbe  owner  accepted  it,  it  can  readily  be  seen 
that  It  would  have  embarrassed  the  situa- 
tion, and  might  have  led  to  tbe  prevention 
of  the  sale,  if  be  bad  made  known  to  Dalke 
the  situation  before  the  sale  was  completed. 
This  being,  as  we  have  said,  an  incident 
which  might  reasonably  arise  under  the  cus- 
tom prevailing,  and  the  respondent  having 
acted  In  good  faith,  and  having  divided  the 
commission  with  the  agent  who,  at  all  events, 
brought  forward  the  purcbaser  who  consum- 
mated the  deal  by  paying  the  purchase  price, 
we  think  that  tbe  appelant  was  without 
remedy*  and  the  Judgment  will  be  afDrmed. 


(56  Wasb.  4B7) 

SAVAGE-SCOFIRLD  CO.  v.  OITT  OP 
TACOMA  et  al. 
(Supreme  Court  of  Waahington.   Dec  23,  1909.> 

1.  MumciPAL  OoBPOBATioKS  Q  120^— Ohdi- 

NA  NCES— CONSTBtJCnoi?. 

The  intention  of  an  ordinance  controls  its 
construction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f$  274-280;  Dea  Dig. 
I  120.»] 

2.  MDNICIFjU.  COBPOaATIONS  (I  120*)— Obm- 
NANCES— OOK  STRUCnON, 

Tbe  court  in  construing  an  ordinance  most 
presume  that  the  words  and  phrases  therein  are 
used  in  their  popular  sense,  but  the  inquiry  la  in 
what  sense  the  words  and  phrases  were  Intend- 
ed to  be  used. 

[Ed.  Note.— For  other  caees,  see  Mnnidpal 
Corporations,  Cent.  Dig.  {  275:  Dec.  Dig.  S 
120.*] 
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8.  KUITICIFAZ.  COBFOBATIORB  (1  028*)  — SPI- 
OXAL  ABSESBHENTB— "RXBATE/* 

An  ordinance  requiring  a  street  railway 
coaipaQ7  larlD|r  its  traclcB  on  a  pared  vtreet  to 
pay  into  the  atj  treasury  the  cost  of  the  pave- 
ment of  the  part  of  the  street  between  the  tracks, 
between  the  rails,  etc..  and  that  the  same  shall 
be  "rebated"  to  the  ovoers  of  the  property  where 
the  special  assessment  against  toe  same  shall 
have  been  paid,  applies  oqI^  to  the  ordinary 
case  where  the  owner  at  the  time  the  aascsament 
was  paid  was  the  owner  at  the  time  of  the  pay- 
ment into  1^  treuazy  by  tlie  company,  aod  it 
does  not  proTide  for  a  case  where  the  person 
who  paid  the  asseBSment  sold  the  premises  to  a 

garchaser  before  the  payment  into  the  treasory 
y  the  company ;  the  word  "rebate"  meaning  to 
draw  ba^ 

[Bi.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  H  1232,  1233  ;  Dec 
Dig.  I  523.* 

For  other  definitions,  see  Words  and  Phrases, 
TO).  7.  p.  3086.] 

Ed  banc.  Appeal  from  Superior  Oonrt, 
Pierce  County ;  John  A.  Sbackleford,  Judge. 

Action  by  tbe  SaTase-Scofleld  Company 
■gainst  the  City  of  Tac^a  and  otben.  From 
a  iodgment  for  defoidants,  i>laliitlff  appeals. 
Afflrmed. 

Marshall  K.  Snell,  Bertha  M.  Snell,  and 
B.  F.  Freeman,  for  appellant  T.  Ll  Stllea, 
Frank  R,  Baker,  and  F.  A.  Latebam,  for  le- 
■pMtdenta. 

DHNBABt  J.  Tbe  amended  complaint  on 
irtilcta  anieUant  baa  elected  to  atand  in  tbls 
caae,  after  alleging  Its  corporate  existence, 
the  official  capadtj  of  tbe  defendants,  etc., 
■ett  forOi  that  tbe  city  of  Tacoma  by  ordi- 
nance, and  amendments  Uiereto,  granted  to 
B.  J.  Felt  certain  franchises  orer  the  streete 
of  Tacoma,  fat  street  rallwaj  purposes ;  that 
the  of  Tacoma  had  passed  a  certain  or- 
dinance, the  material  part  of  which  was  as 
follows:  "That  hereafter  when  any  street 
coTored  Xu  this  ftmnchlse  Shall  hsTe  beoi 
paved  befbre  the  laying  of  tracks  under  this 
franchise,  before  commencing  any  work  cm 
audi  streets,  for  tSie  laying  of  tracks,  the  said 
grantee^  bis  snccesson  or  assigns,  shall  pay 
Into  the  city  treasury  the  cost  of  the  pave- 
mesat  on  the  part  of  said  streets  whldi  Is  cov- 
ered by  tbe  franchise  between  Hie  tradu,  be- 
tween the  rails,  and  fbr  two  feet  outside  of  the 
oQtalde  rails  of  tbe  track  or  tracks;  and  said 
sum  80  to  be  paid  shall  be  determined  by  pro- 
rating the  cost  of  said  portion  of  said  street  in 
proportion  to  the  original  cost  of  the  entire 
paTement  on  such  street,  and  said  snm  shall  be 
paid  to  the  city  treasurer  and  by  the  city 
treasurer  and  controller  rebated  to  the  own- 
ers of  the  property  where  the  spedal  assess- 
ment against  the  property  fUfeeted  thereby 
shall  have  been  paid,"  eta  The  complaint 
sets  up  the  fact  fliat  lots  1  and  2  in  block 
704,  New  Tacoma,  were  included  In  the  spe- 
cial Improrement  district  No.  255,  of  tbe  city 
of  Tacoma,  and  were  duly  assessed  their  pro- 
portionate shares  to  wit,  $1,107.36,  of  tbe  cost 
of  paving  South  Sevoith  street  In  said  dty ; 


Uiat  one  Wnilam  Jones  and  wife  bad  been 
the  owners  of  tiie  property ;  that  negotiations 
had  been  pending  between  Jones  and  wife  and 
Savage  &  ScoQeld  for  a  sale  of  this  property ; 
that  under  tbe  contract  tbe  buyer  was  to  as- 
sume a  mortgage  of  (2,500,  which  was  on 
tbe  property ;  that  the  purdiase  price  of  the 
property  was  to  be  $40,000 ;  that  out  of  the 
$2,000  which  was  paid  over  at  the  time  of 
tbe  execution  of  tbe  contract,  the  assessmott 
levied  against  file  said  lots  for  the  paving 
done  on  South  Seventh  street  was  paid  oilt 
of  said  $2,000 ;  that  the  transaction  was  aft- 
erwards completed,  and  that  the  warranty 
deed  was  received  by  the  purchasers  In  due 
time.  The  complaint  then  sets  forth  tbe  snb- 
seqnant  payment  fo  the  dty  of  Tacoma  by 
the  traction  company,  as  the  assignee  of  EL 
J.  Felt,  of  the  proportionate  cost  of  the  pave- 
ment, amounting  to  $190.80,  and  the  claim  Is 
made  that,  by  reason  of  the  foregoing,  tlie 
sum  of  $190.80  twcame  due  and  owing  plains 
tlfl  as  the  owner  of  said  property.  Demand 
was  made  for  the  same,  whldi  was  refused, 
and  tliis  action  was  brought  The  tefendante 
tnteiposed  separate  demurrers,  whidi  were  to 
ttie  effect  (1)  that  tlie  court  has  no  jurisdic- 
tion of  the  actions  against  each  defradant, 
which  demurrer  was  overruled  by  the  court ; 
and  (2)  that  the  amended  complaint  did  not 
state  facts  suffldent  to  constitute  a  cause  of 
action,  whldk  demurrer  was  snsteined  by  the 
court  on  the  last  proposltlcm.  Plaintiff  elect- 
ing to  stend  on  its  amended  complaint,  actitm 
was  dismissed,  and  judgment  was  rettdored 
against  plaintiff  for  costs,  from  which  ordw 
and  judgment  tbls  appeal  is  taken. 

There  are  some  questions  discussed  by 
learned  counsel  in  this  case  which,  undw  the 
view  we  take  of  the  merits  of  the  case,  it  la 
not  necessary  for  us  to  notice,  aa  we  think 
It  is  best  to  determine  this  case  upon  its  m^ 
its,  so  that  any  furOier  Iltigatltm  on  the  sub- 
ject may  be  foredosed.  We  may  assume  from 
the  contract  pleaded  in  the  complaint  that 
this  assessment  was  paid  out  ot  Jones'  mon- 
ey, and  not  out  of  the  money  belonging  to 
the  appellant  In  fact  in  Its  recapltulaticni 
on  the  last  page  of  its  brief,  the  appellant 
aays  in  so  many  wtwds  that  the  complaint 
shows  that  appellant's  grantors  were  the  own- 
ers and  paid  the  assessment 

But  it  is  contended  by  the  appellant  that 
the  court  erred  in  ite  constmctton  of  the  or- 
dinance above  quoted,  which  Is  the  material 
question  Id  this  case.  Many  authorities  are 
dted  to  support  principles  whldi  cannot  be 
questioned,  vis.,  that  the  intent  of  the  ordi- 
nance controls  Ite  construction,  that  it  Is 
presumed  that  words  and  itbrases  used  In 
an  ordinance  or  statute  are  used  herein  In 
their  familiar  and  popular  sense,  and  that 
in  construing  statutes  the  particular  Inqolry 
is,  not  what  is  the  abstract  force  of  words 
or  terms  used,  or  what  they  may  comprehend, 
but  In  what  sense  tbey  wm  Intended  to  tw 
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luedt  ete.  But,  adnHttlng  the  prlndplea  an- 
Qonnced,  It  aeana  to  as  that  they  are  not 
controIUng  In  this  case,  for  a  strict  construc- 
tion of  this  ordinance,  whldi  Is  contended  for 
by  the  appellant,  would  do  violence  to  Its  evi- 
dent meaning,  and  would  result  In  Injustice. 
The  erldrat  object  of  the  ordinance  was  to 
make  restitution.  This  means  to  restore. 
The  money  could  only  be  restored  to  the  per- 
son to  whom  It  properly  belonged,  and  who 
had  once  had  posseBsIon  of  It  The  appellant 
says  that  the  latest  dlcttonaries  of  the  Eng- 
lish language  define  the  4'ord  "rebate"  to 
mean  "to  draw  back;"  "to  discount;"  "to 
make  a  reduction  from  a  gross  or  normal 
amount  or  sum."  Accepting  the  common  use 
of  the  word  "rebate,"  "to  draw  back,"  one 
cannot  draw  back  something  which  he  never 
put  forward,  and  it  would  be  doing  more  vio- 
lence to  the  plain  meaning  of  words  to  hold 
that  the  word  ''rebate''  as  need  in  this  ordi- 
nance has  reference  to  a  stranger,  who  had 
never  given  or  put  forth  the  amount  In  ques- 
tion, than  It  would  be  to  hold  that  the  word 
"owner"  as  used  In  the  ordinance  had  refer- 
ence to  the  person  wbo  was  owner  at  the 
time  that  the  money  was  paid  Into  the  treas- 
ury, Instead  of  the  person  who  happened  to 
be  owner  at  the  time  when  the  rebate  was 
due.  In  passing  the  ordinance  the  council 
was  evidently  considering  the  ordinary  case 
where  the  owner  at  the  time  the  esBessment 
was  paid  would  be  the  owner  at  the  time  of 
the  payment  Into  the  treasury  by  the  fran- 
chise holder.  It  is  evident  that  a  case  of  this 
kind  did  not  occur  to  them,  or  tiiey  would 
have  made  provision  for  the  special  cases. 
Counsel  says  that  the  ordinance  makes  no 
reference  to  the  person  who  paid  the  assess- 
ment, and  therefore  It  must  be  that  it  was 
the  Intention  that  the  money  should  follow 
the  lot.  But  the  rebate  has  to  be  paid  to  some 
one.  It  is  not  possible  to  pay  It  to  the  lot. 
That  some  one  is  the  owner  of  the  lot.  So 
that  the  question  again  comes  back  to  the 
proposition  of  what  owner  was  contemplated 
by  the  ordulance.  It  seenas  so  plain  to  our 
minds  that  Savage-Scofleld  Ck>mpany  has  no 
Interest  whatever  In  this  rebate  that  it  Is  a 
little  difficult  to  discuss  the  proposition. 

We  think  the  court  did  not  err  In  refusing 
to  place  the  strict  construction  upon  the  or- 
dinance wlilch  was  claimed  for  It  by  the  ap- 
pellant, and  the  Judgment  will  therefore  be 
affirmed. 

BUDKIN,  a  J.,  and  MOBBIS»  CROW, 
and  FABEBR,  JJ.,  concur. 

(U  Wub.  «6) 
SBCmUTT  SAVINGS  SOCIETY  v.  COL, 
LINS  et  al. 
(Supreme  Court  of  Waahington.   Dec.  23,  1909.) 

1.  Process  (S  99»>—  Sebvicb  bt  Publication 
—Failure  to  File  Sdhuons. 

BalliDser's  Ann.  Codes  A  St.  |  4S77 
(Pierce's  Code,  |  335),  prescribes  when  service 


by  pnblicatlon  may  be  made,  section  4878  pre- 
scribes the  form  or  sommons  and  the  manner  of 
publication,  and  section  4882  provldee  thai 
proof  of  service  by  publication  shall  consist  of 
the  affidavit  of  certain  designated  persons,  to- 
gether with  a  printed  copy  of  the  summoas  as 
published.  Held,  that  pnblicatlon  and  proof  of 
service  confers  iuriBdicuon,  and  not  the  original 
summons,  so  taat  it  was  not  required  to  be 
Gled. 

[Ed.  Note.— For  other  cases,  see  Process,  Dee. 
Dig.  I  90.  •! 

2.  Process  (|  33*)— Service  bt  Publication 
—subticienct  or  publibhkd  summons. 
BallincefB  Ann.  Codes  ft  8L  I  4S7S 
(Pierce's  Code,  (  836),  provides  that  the  som- 
mons  shall  contain  the  date  of  the  Grst  publica- 
tion, and  shall  require  the  defendant  or  defend- 
ants on  wliom  service  by  publication  is  desired 
to  appear  and  answer  tae  complaint  within  GO 
davB  from  the  date  of  publication,  and  the  pub- 
lished  summons  In  a  case  cited  defendants  to 
appear  "within  60  days  after  the  service  of  this 
notice,  and  summons  upon  von  exclasive  of  the 
day  ot  service,  or  within  GO  days  after  the  first 
publication  ot  this  notice  and  summons  exclu- 
sive of  the  day  of  the  first  pnblicatlon,  to  wit, 
within  sixty  days  after  the  30th  day  of  Jnna, 
1904."  Held  that,  though  its  fonu  was  not  to 
be  commended,  a  person  of  ordinary  pnidence 
could  not  fail  to  understand  it  was  manifestly 
intended  for  both  personal  service  and  service 
by  publication,  and  the  court  had  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent. 
Dig.  i  27 :  Dec.  Dig.  S  33.*] 

Department  2,  Appeal  from  Superior 
Court,  Spokane  County;   EL  H.  Sulllvau, 

Judge. 

Action  by  the  Security  Savings  Society 
against  Sewell  T.  Collins  and  all  unknown 
persons  to  quiet  title.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Boche  &  Onstlne  and  F.  W.  Olrard,  for 
appellants.  Post,  Avery  &  Uigglns  and  P.  C 
Shine,  for  respondent 

BITDEIN,  O.  J.  The  aiqiwllaut  In  this  ac- 
tion attacks  the  validity  of  a  tax  Judgment 
and  tax  sale  upon  two  grounds:  First  be- 
cause the  original  summons  for  publication 
was  not  filed  In  the  foreclosure  action;  and, 
second,  because  the  published  summons  Itself 
Is  defective. 

1.  Section  4877,  Ballinger's  Ann.  Codes  A 
St  (Pierce's  Code,  |  835),  prescribes  when 
service  by  publication  may  be  made.  The 
next  section  prescril)es  the  form  of  summons 
and  the  manner  of  publication,  and  section 
4882  [»:ovIdefl  that  the  proof  of  service  by 
publication  shall  consist  of  the  affidavit  of 
certain  designated  persons,  together  with  a 
printed  copy  of  the  summons  as  published. 
There  Is  no  requirement  that  the  original 
summons  shall  be  filed,  and  we  cannot  under- 
stand why  the  Jurladlctlon  of  the  court 
should  depend  upon  such  filing.  It  Is  not  the 
original  summwia,  but  the  publication  and 
proof  of  service  that  confers  Jurisdiction. 

2.  The  summons  cited  the  defendants  In  the 
tax  case  to  appear  "within  sixty  days  after 
the  service  of  this  notice  and  summons  upon 
you,  exclusive  of  the  day  of  service,  or  withlo 
sixty  days  after  the  first  publication  of  this 
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notice  tsd  nunnionir  exdiudTe  ttt  tlie  day  of 
nU  ant  pabUcation,  to  wit;  within  alxty 
daya  after  the  SOtb  day  of  Jnna^  1801"  It 
la  daloaed  that  thla  eommona  la  Indefinite 
and  uncertain  because  two  different  return 
daya  are  given:  Flrat,  60  daya  after  the 
date  of  the  first  publication;  and,  secondt  60 
daya  Bttet  the  aerrlce^  which  nwana  60  daya 
after  the  last  publication.  It  la  to  be  regret- 
ted that  attorneys  cannot  follow  the  plain 
langoage  of  the  statute  In  mattm  of  this 
Und,  but  the  object  of  serrioe  la  to  notify  the 
defendant  to  appear  and  d^end,  and,  if  that 
object  la  accomplished,  the  law  la  satisfied. 
The  statute  provides  that  the  summons  shall 
contain  the  date  of  the  flrat  pubUcaUon,  and 
shall  require  the  dtf endant  or  defendants  up< 
on  vrhmn  service  by  publication  la  dealred  to 
appear  and  answer  tiie  complaint  within  sixty 
days  from  the  date  of  first  publication.  Sec- 
tion 4876;  Balllnger's  Ann.  Codes  &  St  The 
notice  In  question  waff  manifestly  Intended 
for  both  personal  service  and  servl<«  by  pub* 
llcatlon.  The  provlaion  requiring  the  defend- 
ants to  appear  within  sixty  daya  after  the 
service  of  the  notice  or  summons  upon  them 
refers  exclusive  to  personal  sanrlce.  while 
the  notice  in  the  alternative  as  clearly  refers 
to  service  by  publication  only.  The  form  of 
summons  Is  not  to  be  commraded,  but  we  do 
not  think  that  a  person  of  ordlnaxy  prudence 
could  fan  to  understand  what  waa  intended. 
If  tiie  defendant  was  personally  served,  the 
summons  cleariy  stated  when  he  should  ap- 
pear, and,  if  served  publication,  the  re- 
turn day  was  equally  explicit. 

We  are  therefore  of  (^tnlon  that  the  court 
had  JurisdlcUmi  in  the  tax  foredosure  pro- 
ceeding, and,  such  being  the  fact,  the  Judg- 
ment must  be  affirmed,  regardless  of  the 
questions  of  res  Judicata  discussed  in  the 
briefs. 

PARKER,  DUNBAR,  CROW,  and  MOUNT, 
J  J.,  concur. 


(56  Wash.  MS) 

STATE  V.  MONTGOMERT. 

(Sapreme  Court  of  Washington.  Dee.  23, 1000.) 

1.  WiTNESsra  (I  49*)— Testimoitt  Pbocdbbo 
BY  Duress. 

On  a  trial  for  Statatoiy  rape,  the  prose- 
catriz  testified  that  defendant  never  had  sexual 
Intereonise  with  her.  The  proaeciiting  attorney 
then  ptated:  That  the  witness  had  stated  the 
contre.ry  to  him  many  times;  that  she  had  been 
tampered  with,  and  bought,  etc.  The  prosecntion 
was  then  permitted  to  Question  prosecutrix  at 
leneth  as  to  the  admissions  of  sexual  intercourse 
with  defeudant.  Prosecutrix  admitted  makine  the 
statements,  but  insisted  that  they  were  false. 
After  leaving  the  witness  stand,  to  be  recalled 
later,  prosecutrix  was  taken  to  the  prosecuting 
attorney's  ofiice,  and  then  to  the  Javenlle  deten- 
tion room,  and  placed  in  charge  of  the  matron. 
B^ore  leaving  her  the  prosecuting  attorney  told 
her  tlkat  he  could  send  her  to  prison  for  perjury, 
and  the  matron  told  ber  that  she  would  Gnd 
the  prosecuting  attorney  a  very  pood  friend  but 
a  very  powerful  enemy.    Afterwards  prosecu- 


trix tastlfied  fully  agahiit  defendant.  Held, 
that  the  witness  was  put  under  duress,  and  that 
her  testimony  was  not  voluntarily  given  when 
she  took  tlie  stand  the  second  time  and  teati- 
Bed  against  defendant,  and  was  improparly  ad- 
mitted. 

[Ed.  Note.— For  other  eases,  see  Witnessea, 

Cent.  Dig.  {  108;  Dec.  Dig.  {  46.*] 
Z  Cbiuikai,  Law  (j  730*)— TRiAi>-Co»DnOT 
OF  Tbial— CoKDUor  or  PBoaaciraiNa  Ax- 

TOKRET, 

Where  the  testimony  of  the  nrosecDtlng  wit- 
ness is  inconsistent  with  previous  statements 
out  of  court,  the  statement  of  the  prosecuting 
attorney  in  the  presence  of  the  Jury  that  the 
witness  had  been  tampered  with,  and  bought,  is 
prejudicial  error. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dee.  Dig.  |  720.*] 

Departments  Appeal  from  Superior  Court, 
Spokane  County ;  Wm.  A.  Huneke,  Judge. 

SL  T.  Montgomwy  warn  convicted  of  rape, 
and  he  appeals.  Reversed. 

Merrltt,  Oswald  ft  Merrltt,  for  affiant 
Fred  0.  Pogh  and  V.  T.  Tustin,  for  the  State. 

RUDEIN,  a  J.  The  appellant  was  con- 
victed of  the  crime  of  rape  on  a  female  child 
under  the  age  of  18  years,  and  prosecutes 
this  appeal  from  the  final  Judgment  of  the 
court  Numerous  errors  are  assigned,  in  the 
admission  and  exclnalon  of  testimony,  in  the 
giving  and  refusing  of  Instructions,  and  in 
the  failure  of  the  court  to  Instruct  the  Jury 
In  writing ;  bat  few,  if  any,  of  these  rulings, 
are  likely  to  occur  on  a  retrial,^ and  for  that 
reason  we  deem  it  unnecessary  to  discuss  or 
consider  them  at  this  time.  Nor  do  we  find 
It  necessary  to  review  the  testimony,  fur- 
ther than  to  say  that  it  Is  sufficient  to  sustain 
the  verdict,  if  believed  by  the  Jury;  but, 
whether  the  appellant  was  guilty  or  innocoit, 
he  was  entitleid  to  a  fair  and  Impartial  trial, 
according  to  the  forms  of  law,  and  we  are 
constrained  to  hold  that  this  rigtit  was  de- 
nied him. 

The  prosecuting  witness,  a  girl  of  the  age 
of  15  years,  was  taken  into  custody  about 
three  months  before  the  trial,  and  was  con- 
fined in  the  Juvenile  detention  room  from  the 
time  of  her  arrest  until  after  the  trial.  She 
was  Called  as  a  witness  for  the  state  at  the 
opening  of  the  trial,  and  testified  that  the  ap- 
pellant never  had  sexual  intercourse  with  her 
at  any  time  or  piaca  The  prosecutii^  at- 
torney thereupon  stated  to  the  court,  in  the 
preacDce  of  the  Jury,  that  the  witness  had 
stated  the  contrary  to  him  many,  many  times ; 
that  the  witness  had  been  tampered  with, 
and  bought,  etc.  He  was  then  permitted  to 
ask  the  witness  leading  questions.  In  an- 
swer to  such  questions,  the  witness  freely  ad- 
mitted that  she  had  told  the  pr(wecuting  at- 
torney that  the  appellant  had  sexual  Inter- 
course with  her  on  three  different  occasions, 
but  Insisted  that  she  was  frlghtmed  into 
making  such  statements.  The  prosecuting  at- 
torney was  then  permitted,  over  the  objec- 
tion and  protest  of  the  ai^wllant,  to  interro- 
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gate  the  wltnen  at  length,  relatlre  to  Btate- 
menta  abe  bad  made,  wherein  ahe  admitted 
'that  the  appelant  had  aexiial  Intercoane 
with  her  at  different  tlmea  and  places,  with 
all  the  details  and  attendant  circumstances. 
The  wltn«s  admitted  the  making  of  all  anch 
Btatementa,  but  Insisted  that  they  were  attso- 
Intely  false.  She  was  thereupon  withdrawn 
from  the  stand  to  be  recalled  some  hours 
later.  Aftw  leaving  the  stand,  rtie  waa  first 
taken  to  the  prosecuting  attome/a  office,  and 
thence  to  the  detratlon  room  and  placed  in 
charge  of  the  matron.  Before  leaving  her, 
the  prosecuting  attorn^  told  hw  that  he 
could  send  her  to  the  iwnltentlary  for  pez^ 
Jury,  and  after  he  left  the  matron  told  her 
that  she  would  find  the  proaecutlng  attorn^ 
a  very  good  friend,  but  a  very  powerful  en- 
emy. The  witness  herself  testified  tbAt  the 
matron  Interceded  with  the  prosecuting  attor- 
ney In  her  b^alf  and  asked  him  not  to  send 
her  to  Jail.  The  reqiondent  contends  that 
the  prosecuting  attorney  and  the  matron  only 
Insisted  that  the  witness  should  speak  the 
truth ;  but  tiie  record  shows  only  too  dear- 
ly that  the  witneaa  was  given  plainly  to  oi^ 
deratand  ttiat  her  testimony  given  in  the 
morning  was  not  true,  and  that  ^e  should 
adhere  to  and  reaffirm  the  statements  made 
to  the  officers  befbre  the  tiial.  The  record 
'dearly  shows,  also,  that  the  witness  was  put 
under  dnreas,  and  that  her  testimony  was 
not  voluntarily  given  when  she  took  the 
stand  the  second  time  and  testified  gainst 
the  appellant 

Notwithstanding  the  foregoing  facts,  the 
respondent  earnestly  insists  that  the  weight 
of  the  testimony  of  this  witness  was  for  the 
Jury.  In  the  light  of  all  the  surrounding  cir- 
cumstances, and  that  this  court  may  not  In- 
terfere with  Uie  verdict  We  readily  con- 
cede that  the  weight  of  testimony  is  ordinari- 
ly for  the  Jury;  but  this  case  presents  the 
far  more  important  question  whether  a  pros- 
ecuting attorney  may  threaten  and  Intimidate 
witnesses,  and  place  testimony  obtained  by 
duress  before  a  Jury,  against  one  accused  of 
a  public  offense.  The  duty  of  such  officers 
has  often  been  defined  by  the  court  "^n  the 
appeal  of  Nicely.  180  Pa.  201. 18  Atl.  737,  the 
court  said:  "The  dtotrlct  attorney  la  a  quasi 
Judldal  officer.  He  represents  the  common- 
wealth, and  the  commonwealth  demands  no 
victims.  It  seeks  Justice  only — equal  and 
impartial  Justice-and  it  is  as  much  the  duty 
of  the  dlatrlct  attorney  to  see  that  no  inno- 
c^t  man  auffwa  as  it  is  to  see  that  no  guilty 
man  escapes.  Hence  he  should  act  Impartial- 
ly. He  should  present  Uie  commonwealth's 
ease  fairly,  and  ahould  not  press  upon  the  Ju- 
ry any  deductions  from  the  evidence  that  are 
not  strictly  l^ltlmate."  In  Hurd  v.  People, 
25  Mich.  405.  Ohrlstlancy.  J.,  said:  **The 
prosecuting  officer  represents  the  public  in- 
terest, whldi  can  never  be  promoted  by  the 
conviction  of  the  Innocent  His  object,  like 
that  of  the  court  should  be  simply  Justice, 
and  he  has  no  right  to  sacrifice  this  to 


any  pride  of  professional  success.  However 

strong  may  be  his  beUtf  ta  the  prisoner^ 
guilt  he  most  remember  that  though  un- 
fair meana  may  happen  to  result  In  doing  Jus- 
tice to  the  pristmer  In  the  particular  case, 
yet  Justice  so  obtained  la  unjust  and  dnnger- 
ous  to  the  whole  community."  In  Blemel  v. 
State,  71  Wis.  4M,  87  N.  W.  244,  the  court 
said:  **He  Is  an  officer  of  the  state,  provided 
at  the  expose  of  the  state,  for  the  purpose 
of  seeing  that  the  criminal  laws  of  the  state 
are  honestly  and  impartially  administered, 
unprejudiced  by  any  motives  of  private  gain, 
and  holding  a  poettloa  analogous  to  that  of 
the  Judge  who  presides  at  the  trlaL  Sudi 
is  the  view  taken  of  the  office  of  prosecutli^ 
attorney  hy  the  courts  of  this  country  as  well 
as  England,  and  we  think  it  la  the  true  view 
of  his  position."  "It  Is  the  duty  of  the  prose- 
cuting attorney  to  treat  the  accused  with  Ju- 
dicial fairness;  to  Inflict  injury  at  the  ex- 
pense of  Justice  is  nainrt  of  the  purpose  for 
which  he  Is  chosen.  Unfortunately,  however, 
we  Bometimea  meet  with  cuea  in  which  these 
officers  appear  to  regard  themselves  as  the 
counsel  for  the  complaining  party  rather  than 
the  Impartial  representatives  of  public  Jus- 
tice." Gooley.  Constitutional  Limitations  (7th 
Ed.)  p.  44a  note  2.  See,  also,  Curtis  v. 
State,  6  Cold.  9;  Hardi  v.  State.  44  Tex.  84; 
dandy  v.  State,  24  Neh.  716;  40  K.  W.  802. 

The  conduct  of  the  prosecuting  attorney 
on  the  trial  of  this  case  did  not  measure  up 
to  these  requirements.  His  statement  in  the 
presence  of  the  Jury  that  the  prosecuting  wit- 
ness had  been  tampered  with  and  was  bought 
w^  both  prejudldal  and  unwarranted.  Aft- 
er the  prosecuting  witness  had  admitted  that 
she  had  made  contradictory  atatements  out 
of  court  her  furthra*  examination  as  to  the 
details  of  these  statements,  to  the  effect  that 
the  appellant  had  sexual  Intercourse  with  her 
at  different  times  and  places,  with  all  the  at- 
tendant circumstances,  could  have  no  other 
object  than  to  brli^  these  extra  Judicial  state- 
ments before  the  Jury,  to  the  manifest  preju- 
dice of  the  accused,  and  such  a  result  must 
have  bem  Intraded.  Furthermore,  courts  ot 
common  law  have  always  excluded  confes- 
sions extorted  from  prisoners,  because,  as 
said  by  Judge  Cooley.  the  common  law  "rec- 
ognized fully  the  dangerous  and  utterly  un- 
trustworthy character  of  extorted  confes- 
sions, and  was  never  subject  to  the  reproach 
that  It  gave  Judgment  upon  them."  Cool^. 
Constitutional  LlmitatlouB,  p.  443.  If  ex- 
torted confessions  are  dangerous  and  utterly 
untrustworthy  in  character,  is  not  extorted 
testimony  open  to  the  same  objection  T  In 
State  V.  McCuIInm,  18  Wash.  S94,  61  Paa 
1044.  this  court  condemned  the  practice  of  ex- 
torting confessions  from  persons  accused  of 
crime,  by  confining  them  in  dark  cells  until 
a  confession  was  wrung  from  them,  and  we 
must  now  add  our  condemnation  to  the  prac- 
tice of  extorting  testimony  from  witnesses  by 
like  means  or  by  threats  or  duress  of  any 
kind.    Sudt  acts  are  declared  criminal  In 
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supra.  While  It  is  Important  that  tbe  appel- 
lant should  be  punished  for  his  crime,  If 
guilty,  it  is  of  far  greater  Importance  that 
settled  principles  designed  for  the  protection 
of  life  and  liberty  should  not  be  overthrown ; 
and  If  persons  accused  of  crime  cannot  be 
convicted,  without  using  against  them  testi- 
mony wrung  from  unwUUng  wltueBses,  by 
threats  of  criminal  prosecution  and  Impriaon- 
ment.  It  is  better  far  that  they  should  go 
free  than  that  such  practices  should  receive 
tbe  sanction  and  approval  of  the  courts. 

It  Is  not  our  purpose  to  condemn  the  zeal 
manifested  by  the  prosecnting  attorney  in 
this  case.  We  know  that  such  officers  meet 
with  many  surprises  and  dlsai^ointments  in 
Uie  discharge  of  their  official  duties.  They 
have  to  deal  with  all  that  is  BelQsb  and  ma- 
licious, knavish  and  criminal,  coarse  and  bru- 
tal. In  human  life ;  but  the  safeguards  which 
the  wisdom  of  ages  has  thrown  around  per* 
sons  accused  of  crime  cannot  be  disregarded, 
and  such  officers  are  reminded  that  a  fearless. 
Impartial  discharge  of  public  duty,  accom- 
panied by  a  spirit  of  fairness  toward  the  ac- 
cused, is  the  highest  commendation  they  can 
hope  for.  Their  devotion  to  duty  is  not 
meaaored,  like  tbe  prowess  of  the  savage,  by 
Um  number  of  their  victims. 

Believing  that  the  appellant  was  not  ac- 
corded a  fair  and  impartial  trial  In  the  court 
bdow,  the  Judgment  is  reversed,  and  fi  new 
trial  ordned. 

PARKEB,  DUIVBAB,  CROW,  and  MOUNT, 
JJ^  concur. 


(H  Wash.  MB) 

STATB  T.  McOORMICK. 

(Supreme  Court  of  Washington.    Dea  ST. 
1909.) 

1.  INTOXICATINO  LlQUOHS  (|  134*)— SeXXIHO 

TO  MiNOB— Statutes— Construction. 

2  Ballinsei's  Ann.  Codes  &  St.  (  7318 
(Pierce's  Code,  i  1778),  providing  that  every 
peraoQ  who  shall  koowlDgly  sell  or  give  a  minor 
intoxicating  or  spirituous  liquor  without  tbe 
written  permissioti  of  the  parent  or  guardian 
shall  on  coDvlctioo  be  fiued,  etc.  Eeld,  that  the 
word  "spirituous"  was  not  used  as  definitive  of 
the  word  "intoxicatioK,"  so  as  to  cooatitute  an 
offense  only  when  spirituous  liquors  were  so 
sold,  but  that  the  offense  was  complete  when  in- 
toxicating liquors  wers  sold  under  such  circum- 
stances without  reference  to  whether  they  were 
spirituous  or  not. 

J'EA.  Note.— For  other  cases,  see  Intoxicating 
quors.  Cent  Dig.  f  142;  Dec.  Dig.  |  134.*] 

2.  INDICTHENT  AND  INFORMATION  ({  133*)— 
COMPLAl  NT— DUPUCITT— DEMUBREB. 

An  objection  to  a  criminal  complaint  for 
doplidty  should  be  raised  by  demurrer,  as  pro- 
vided by  2  BailinKer*a  Ann.  Oodea  &  St  | 
(Pletce'S  Code.  |  2149). 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informationt  Cent  Dig.  |  468;  Dec  Dig.  { 
188.*] 


A  complaint  chargiuj 
specified  time  uolawfuU^ 
intoxicating  iiquora,  tu  wV 
iuimii:£  them,  wiLliout 
their  parent  or  jniardian, 
for  duplicity ;  the  reaso 
that  the  beer  was  sold  jod 
named  at  one  time  and  a 

[Od.  Note.— For  other 
and  Information,  Gent  IX 
125.*] 

4.  Cbiminai.  I^w  (S  87{ 

ICALITV. 

Where  the  words  "ct 
Dution"  were  used  interc 
the  trial  to  designate  the  ] 
cosed  was  tried,  which  wa 
It  was  not  material  that  1 
guilty  "as  charged  in  the  ! 

[Ed,   Note.— For  other 
Law,  Cent  Dig.  (  2089;  ] 

5.  Criminal  Law  (i  879* 

2  Ballinger's  Ann.  ( 
(Pierce's  Code,  |  221U),  p 
verdict.  Is  directory  only. 

(Ed.  Note.— For  other 
Law,  Cent  Dig.  §  2089; 

6L  InTOXIOATINO  LlQUOIf 

Minors — Evidence. 
Evidence  held  to  susl 
Uleaally  sellii^  intoxicatli 
without  the  consent  <rf  thf 

J Ed.  Mote.— For  other  ca 
qaors,  Cent  Dig.  I  818 ; 

7.  Criminal  Law  11 
Weight  of  Evidenck— 1 
On  appeal  from  a  codv 

not  review  the  evidence  to 

where  there  is  competent 

the  verdict , 
[Ed.  Note.— For  other 

tAW.  Cent  Dig.  |  3075;  D< 

&  iNTOXICATINa  UQUORS 

Minors— Parents— CONE 
In  a  prosecution  for  vi 
Ann.  Codes  ft  St  1  7313  (P 
prohibiting  tbe  sale  of  |iqu< 
tbe  written  permission  of  tl 
the  minor's  father  bad  not 
was  sufficient  to  establish 
without  proof  that  the  n 
sented. 

[Ed.  Note.— For  other  cai 
Uquors,  Cent  Dig.  |  318; 

9.  Intoxicating  Liquors 
Minors— Parental  Con 
Burden  of  Proof. 

In  a  prosecution  for  se 
uor  to  a  minor  without  tht 
a  parent,  In  violation  of 
Codes  &  St.  i  7313  (Pierce 
burden  of  proving  parental 
cation  is  on  the  defendant 
[Ed.  Note.— For  other  ca 
Liquors,  Cent  Dig.  |280; 

10.  CRIMINAL  Law  (i  117! 
Prejudice. 

In  a  prosecution  for 
minor  without  parental  con 
ed  to  rely  on  a  sale  made 
and  defendant  shaped  hlv 
alleged  sale  on  that  day  onl 
Btruction  requiring  the  stt 
"on  or  about  September  12, 
ous,  was  not  prejudicial  to 
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Bale  testlfled  to  ott  tiie  tzlal  Mug  one  on  tiiat 
day. 

[Ed.  Noter^For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  1  3151;  Dec.  Dig-  I  1172.*] 

11.  iNToxiCATina  I/iquoBS  (}  239*)— Sale  to 
MiMoa— "Knowinglt." 

2  BalUcger'B  Add.  Codes  &  8L  8  7313 
(Kerce's  Code,  1  1778),  proTides  that  every 
person  who  shall  Knowingly  eel!  or  give  a  minor 
intoxicatiag  liguois  without  the  written  consent 
of  his  parent  or  euardian  shall,  on  conviction, 
be  fined,  etc  Held,  that  an  instruction  that  the 
sale  was  made  knowingly  within  such  statute  if 
defendant's  bartender  utew,  or  in  the  exercise  of 
reasonable  prudence  should  have  known,  that 
bis  customer  was  a  minor  at  the  date  of  the  al- 
leged sale,  correctly  defined  the  term  "know- 
ingly." 

[Ed.  Note. — For  otber  cases,  see  Intoxicating 
Uquora,  Gent  Dig.  |  335 ;  Dea  Dig.  |  238.* 
For  other  definitions,  see  Words  and  Phrases, 

ToL  6,  pp.  3937-S939.] 

12.  Witnesses  ((  330*)— CBoss-muiaNATlOR 

— MeUOBT— iMPBACHUEIfT. 

Where  a  minor  to  whom  it  was  alleged  de- 
fmdant  had  illegally,  sold  intoxicating  liquor  de- 
nied that  he  bought  beer,  or  other  intoxicating 
liqaor  of  defendant  on  the  date  in  Question,  the 
state  was  properly  permitted  to  ask  him  on 
crosa-examination  whether  be  had  not  been 
drinking  that  evening,  as  bearing  on  the  wit- 
ness' memory,  and  as  a  drcumstance  tending  to 
impeach  biuL 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  »  llOft-1108;  Dec  Dig.  |  SSa*] 

D^artment  1.  Appeal '  from  Superior 
Gonrt,  Chelan  Goimtr;  Wm.  A.  OrlmsbawT 
Judge. 

M.  O.  McCormick  was  convicted  of  selllns 
liquor  to  a  minor,  and  he  appeals.  Affirmed. 

A.  H.  Mohler  and  Reeves  &  Reeves,  for 
B[^llant  Fred  Kemp  and  Ludlngton  & 
Kernp^  for  tbe  Stat& 

GOSE,  J.  Tbe  appellant  was  tried  and 
convicted  In  the  Justice  court  of  Cbelan  coun- 
ty npon  a  complaint  charging  blm  witb  hav- 
ing sold  intoxicating  liquors  to  a  minor.  Up- 
on an  appeal  to  the  superior  court  of  that 
county,  be  was  again  found  guilty.  From  a 
judgment  entered  on  the  verdict  be  prose- 
cutes this  appeal. 

The  complaint  chaises  that  on  or  about 
September  12,  1908,  in  the  county  of  Chelan, 
this  state,  the  defendant  unlawfully  and 
knowingly  sold  Intoxicating  liquors,  to  wit, 
beer,  to  four  minors,  naming  them,  without 
the  written  consent  of  their  parent  or  guard- 
Ian.  It  Is  first  alleged  that  the  Information 
does  not  charge  any  crime  or  offense.  The 
Code  (2  Ballinger's  Ann.  Codes  &  St  fi  7313 
[Pierce's  Code,  {  17781)  provides  that  "every 
person  who  shall  knowingly  sell  or  give  a 
minor  Intoxicating  or  spirituous  liquors  with- 
out the  written  permission  of  the  parent  or 
guardian  of  such  minor,  shall,  on  conviction 
thereof,  be  fined,"  etc  Tbe  precise  objec- 
tion urged  is  that,  construing  the  statute 
strictly,  the  word  "Bplrituous"  is  definitive  of 
the  word  "Intoxicating,"  and  that  the  statute 
should  be  construed  as  meaning  that  the  sale 
of  "spirituous.  Intoxicating  liquors"  only  la 


forbidden,  and  tliat  beer  Is  not  a  splrituoDS 
liquor.  Tbe  suggestion  Is  somewhat  Ingen- 
ious, but  in  our  opinltm  without  merit  Tlie 
language  of  the  statute  is  simple  and  Its 
meaning  plain.  Interpretation  cannot  darlfy 
it,  and  it  should  not  be  permitted  to  confuse 
or  obscure  It  Tbe  Legislature  has  used  the 
words  disjunctively,  and  It  Is  not  tbe  buslneos 
of  the  court  by  Int^retatlon  to  rewrite  the 
statute. 

It  Is  contended  that.  If  the  complaint  charg- 
es an  offense  at  all.  It  charges  four  offenses. 
In  support  of  this  assignment  reference  Is 
made  to  the  Code  (2  Ballinger's  Ann.  Codes 
&  St.  I  6844  [Pierce's  Code,  (  2097]),  which 
provides  that  "the  indictment  or  Information 
must  charge  but  one  crime.**  Tills  Is  ground 
for  demurrer,  (2  Ballinger'a  Ann.  Codes  &  St. 
S  6896  [Pierce's  Code.  S  2149]),  and  no  demur- 
rer was  Interposed ;  but  we  will  treat  the  ob- 
jection as  having  been  properly  raised.  In 
State  V.  Butts,  42  Wash.  455,  85  Pac.  33,  the 
Information  charged  that  two  persons  named 
therein  stole  250  poets,  the  property  of  B., 
and  100  posts,  tbe  property  of  C.  There,  as 
here,  It  was  u^ed  that  two  offenses  were 
cliarged.  T^e  court  held,  however,  that  the 
reasonable  Inference  was  that  all  the  posts 
were  taken  at  one  time,  constituting  but  one 
crime.  Tbe  reasonable  Inference  In  this  case 
Is  that  the  beer  was  sold  Jointly  to  all  the 
parties  named  at  one  time  and  as  one  trans- 
action. Black  on  Intoxicating  Liquors,  f  517 : 
Duke^  V.  State,  79  Ga.  796,  4  S.  B.  876 ;  Halt 
r.  State,  87  Ga.  238, 13  S.  D.  684.  The  point 
Is  not  well  taken. 

The  verdict  found  the  defendant  guUty  of 
selling  Intoxicating  liquors  to  Stanley  Nag- 
ley  "as  charged  In  the  Information.**  Tbe 
language  of  tbe  verdict  Is  crltldsed  (1)  be-, 
cause  the  case  was  tried  on  a  complaint  and 
not  upon  an  information ;  and  (2)  because  the 
state  at  the  close  of  Its  case  elected  to  stand 
on  the  sale  on  September  12, 1908.  whilst  the 
complaint  charged  that  the  sale  was  made 
on  or  about  that  date.  The  first  objection  is 
without  merit  The  words  "complaint"  and 
"information"  were  used  Interchangeably 
throughout  the  trial,  and  no  prejudice  re- 
sulted to  the  appellant  therefrom.  In  sup- 
port of  the  second  ground  of  the  objection, 
it  is  said  that  tbe  Code  (2  Ballinger's  Ann. 
Codes  A  St.  S  6961  [Pierce's  Code,  {  22101) 
provides  a  form  of  verdict  The  language  of 
the  statute  clearly  shows  that  the  form  pre- 
scribed is  only  directory.  It  Is  further  urged 
in  this  behalf  that  the  verdict  should  con- 
form strictly  to  the  state's  election.  We  will 
refer  to  this  point  later  In  discussing  an  ob- 
jection to  one  of  tbe  court's  Instructions. 

It  is  contended  that  the  evidence  Is  insuffi- 
cient to  support  the  verdict  and  it  Is  argued 
that  only  one  witness  testified  to  the  sale, 
whilst  the  barkeeper  and  Nagley  testlfled 
that  there  was  no  sale,  and  that  the  testimo- 
ny of  the  state's  witness  is  unreasonable.  He 
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sold  beer  to  yoaog  Nagley.  On  croes-exa mi- 
ne tlon  he  said  that  he  knew  from  its  appeaiv 
ance  and  "Bmell"  that  it  was  beer.  The  tes- 
timony was  competent,  and  the  Jury  evid^t- 
ly  believed  It,  and  rejected  the  te«timony  of 
the  appellant's  witnesses.  The  credlblU^ 
and  veracity  of  the  several  witnesses  were 
for  the  Jary  to  determine,  and  we  cannot  re- 
view the  evidence  for  the  purpose  of  deter- 
mining Its  weight  where  Oiere  !■  competent 
evidence  to  support  the  verdict 

The  father  of  Stanley  Nagley  testified  that 
he  had  not  consented  to  the  sale.  It  is  urged 
that  It  was  the  duty  of  the  state  to  prove 
that  the  young  man's  mother  had  not  con- 
sented. The  language  of  the  statute  Is  "with- 
out the  written  permission  of  the  parent" 
We  think  the  evidence  was  sufficient  to  make 
a  prima  fade  case.  Furthermore,  the  burden 
of  proving  the  parental  consent  was  on  the 
appellant  If  he  desired  to  Justify  on  that 
ground.   Black  on  Intoxicating  Uqnors,  S  &3. 

Bm>r  Is  assigned  on  the  failure  of  the  court 
to  Instruct  the  Jury  that  "before  you  can  find 
the  defendant  guilty,  you  must  find  from  the 
evidence  beyond  a  reasonable  doubt  that  on 
September  12,  1908,  Stanley  Nagley  purchas- 
ed beer  of  Mr.  Half  at  defendant's  saloon, 
and  that  said  beer  was  intoxlcatlnc.**  The 
court  Instmcted: 

"(8)  You  wlU  notice  that  the  complaint  al- 
lies that  intoxicating  liquor  was  sold  to 
four  different  pwsons  on  September  12,  1906. 
It  Is  not  necessary  for  the  state  to  prove  a 
sale  Jointly  or  severally  to  each  and  all  of 
these  four  persona  If  a  sale  of  Intoxicating 
liquor  was  made  to  one  of  the  persons  named 
at  the  time,  and  place,  and  under  the  condi- 
tions diarged  in  12ie  comidaini;  It  Is  Buffl- 
cient 

"(4)  The  prosecution  has  elected  to  rely  on 
the  alleged  sale  to  Stanley  Nagley,  and,  be- 
fore yon  can  bring  In  a  verdict  of  guilty  In 
this  case,  yon  must  be  satisfied  from  the  evi- 
dence b^ond  a  reasonable  doubt  that  the  sale 
alleged  in  the  information  was  In  fact  made 
to  Stanley  Nagley  at  the  time  and  place,  and 
under  the  conditions,  alleged  in  the  com- 
plaint ;  and  it  Is  not  sufllclent  to  show  mere- 
ly that  a  sale  was  made  to  the  other  per- 
sons named  In  the  complaint  In  other 
words,  yon  are  to  try  this  case  as  though 
Stanley  Nagley  were  the  only  person  to  whom 
it  is  alleged  Intoxicating  liquor  was  sold." 

And  further,  In  substance,  instructed  that 
the  state  was  required  to  prove  a  sale  on  or 
about  September  12,  1906.  The  Instructions 
read  together,  aa  they  must  be,  clearly  in- 
formed the  Jury  that  the  question  for  them 
to  determine  was  whether  a  sale  was  made 
to  Stanley  Nagley  on  or  about  September 
12th.  The  state  having  elected  to  rely  upon 
a  sale  made  on  September  12th,  and  appel- 
lant liavlng  shaped  his  defuse  to  meet  the 


when  read  in  the  light 
without  prejudice.  A 
warrant  a  conviction  oi 
Ing  a  sale  to  two  or ' 
supra;  61a(A  on  Inta 
517.  The  only  sale  she 
12tti.   This  Is  made 
tlon  propounded  by  the 
prosecuting  witness.  ^ 
do  not  remember  whetl 
ly,  but  Mr.  Frease,  at  t 
tilled  to  as  seeing  the  1 
tlooed  in  this  complain 
night  of  the  day  alleged 
September  12,  1908?  . 
plaint  Is  made  that  tlu 
ror  In  defining  the  wt 
substance  the  court  sail 
sale  was  made  knowlnj 
Ing  of  the  statute,  If  th, 
er  knew,  or  in  the  ei 
prudence  should  have 
was  a  minor  at  the  dal 
The  word  was  correct 
Constatlne,  43  Wash.  1 
Am.  St  Rep.  1043. 

Stanley  Nagley  testil 
buy  beer  or  other  Intox: 
pellant  on  September  1! 
nation,  against  the  objec 
he  said  that  he  had  beei 
Ing.  This  Is  assigned  ai 
was  proper  as  touching 
witness  as  to  what  occu: 
and  as  a  circumstance  te 
testimony.  Other  minor 
In  the  brief  do  not  merl 
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We  have  found  no  err 
the  Judgment  will  be  afll 

BUDKIN.  a  and  F 
WICK,  and  MORRIS.  J 


OX!ONNOR  et  t 

(Sapiema  Court  <tf  Wi 
180& 

1.  Afpiai.  ahd  Bbbob 
SnpiTLAiED  Facts  i 

PLAINT. 

The  cnmplaint  must  1 
coDform  to  stipulated  fac 

[Ed.  Note.— For  other  ca 
ror.  Cent  Dig.  ||  8621,  8(V 

2.  FBAuns,  Statdtx  Of 
poBMAnoE— Takiro  Oi 
Statute. 

If  tenants  take  poss 
lease,  and  plow,  cultivate 
the  land.  It  is  a  part  perft 
of  the  statute. 

[EM.  Note.~For  other  a 
<ite  of,  Oeat.  Dig.  SS  287-2! 
a  COVENAHTS  (9  90*)— B 

AOAINST  IMOUMBRANCE 
A  covenant  against  In 
ed  by  the  unexpired  term 
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lease  on  tb«  premlsef  at  the  date  of  the  execu- 
Uon  of  the  deed. 

[Ed.  Note.— For  other  casei.  See  OovenantB, 
Cent  Dig.  I  113;  Dee.  Dig.  f  96.*] 

4.  Covenants  (|  89*)— Bbbach  of  Covenant 

AoAINST  INCUHBBANOEB— lilBTOFPEL  TO  SUK 

TniTREFOB. 

Notice  of  an  oatstanding  leage  at  the  time 
grantees  accepted  a  deed  did  not  estop  tbem  f  torn 
Buing  for  breach  of  the  covenant  against  incum- 
brances by  reason  of  such  lease. 

[Bd.  Note.— For  other  cases,  see  CoTwants, 
Cent  Dig.  I  40;  Dec.  Dig.  |  88.*] 

5.  Evidence  (!  390*)— Pahoz.  EIvidencb  Ar- 
FKcriNQ  Deed— Destruction  or  Covenant 
Against  Inouhbbances. 

Parol  evidence  is  inadmissible  to  show  that 
a  covenant  against  incumbrances  which  is  free 
•  from  ambiguity  was  subject  to  an  exception. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  8|  1719-1728;  Dec.  Dig.  i  300.*] 

6.  Covenants  ({  127*)~Bbeach  or  Covenant 
Againbt  Incuicbbances— Meabcbe  of  Dam- 
ages. 

For  breach  of  coveoaDt  against  Incumbran- 
ces, based  on  an  outstanding  lease,  the  measure 
of  damages  is  the  reasonable  rental  value  of  the 

S remises  during  the  time  possession  was  with- 
eld. 

[EA,  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  1  238;  Dec.  Dig.  S  127.*] 

7.  Covenants  ((  127*)— Action  roK  Bbbaoh— 
RxcovEBT  OF  Costs  and  Eisfbnses  Incdb- 
BED  IN  Pbiob  Action. 

For  breach  of  covenant  against  Incumbran- 
ces, t«8ed  on  an  outstanding  lease,  plaintiffs  can- 
not recover  the  costs  and  expenses  incurred  in  a 
prior  action  against  the  lessees  where  the  court 
ruled  that  they  were  estopped  to  mslntaln  ft. 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  i  238 ;  Dec  Dig.  {  127,»] 

g.  Covenants  (i  108*)— Bbeack  or  Cove- 
nant Against  iNotniBRAHOES— Bight  to 
Sub  Thebetob. 

If  an  outstanding  lease  is  in  fact  an  incum- 
brsnce,  grantees  under  a  deed  covenanting 
i^ainsC  incumbrances  are  mtltled  to  damages 
for  its  breach,  though  they  may  be  unable  to  re- 
cover the  premises  from  the  tenants  in  iK>ssea- 
sion. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dea  Dig.  |  108.*] 

Department  2.  Appeal  from  Bnpertor 
Court,  Spokane  Oonnty;  Wm.  A.  Himeke, 
Judge. 

Action  by  John  O'Connor  and  wife  against 
John  Eaoa  for  breach  of  coTcnant  From  a 
judgment  for  defendant,  plaintifTs  appeal. 
Reversed,  with  directions  to  enter  judgment 
for  plaintiffs. 

Merritt,  Oswald  &  Merrltt,  for  appellants. 
Cbarles  P.  Land,  L.  B.  Hamblen,  and  W.  S. 
Gilbert,  for  raqmnduit 

RUDKIN,  C.  J.  On  the  5th  day  of  No- 
vemb^,  1904,  the  defendant  John  Enos,  con- 
veyed to  the  plaintiff  Gertrude  O'Connor  a 
section  of  land  In  Lincoln  county  for  the  con- 
sideration of  $12,000.  The  deed  of  convey- 
ance contained  the  following  covenants  oj 
warranty:  "And  the  said  John  Enos,  a  bach- : 
elor,  party  of  the  first  part,  for  his  heirs' 


BEPORTBS.  (Wash. 

execaton  and  administrators,  does  covenaiit 
with  the  said  par^  of  the  second  part,  bis 
heirs  and  assigns,  that  be  Is  well  seised  In 
fee  simple  of  the  lands  and  premises  afore- 
said, and  has  good  right  to  sell  and  conv^ 
the  same  In  mamm  and  form  aforesaid;  that- 
the  same  are  free  from  all  Incumbrances. 
And  the  above  bargained  and  granted  lands 
and  premises,  in  the  quiet  and  peaceful  pos- 
session of  the  said  party  of  the  second  part, 
bis  heirs  and  assigns,  against  all  persona 
lawfully  claiming,  or  to  claim,  the  whole  or 
any.  part  thereof,  the  said  party  of  the  first 
part  will  warrant  and  defend."  The  present 
action  was  instltoted  to  recover  damages 
for  breach  of  the  covenant  against  incum- 
brances contained  in  the  foregoing  deed,  and 
the  case  was  submitted  to  the  court  below  on 
an  agreed  statement  of  facts;  the  material 
parts  of  which  are  as  follows:  "That  prior 
to  the  said  conveyance,  and  In  the  month  of 
May,  1904,  the  defendant  entered  Into  an 
oral  agreement  with  one  J.  W.  Oliver,  by 
the  terms  of  which  the  said  J.  W.  Oliver  was 
to  have  the  possession  of  and  the  right  to 
farm  said  lauds  for  the  farming  season  of 
1905,  snd  said  Oliver  was  to  pay  as  rratal 
therefor  one-thh-d  of  ail  of  the  grain  harvest* 
ed  from  said  land  during  said  season,  to  be 
delivered  to  the  aald  defendant  In  sacks,  up- 
on said  land,  and  thereafter  said  Oliver  en- 
tered into  an  agreement  with  one  O.  OL  El- 
liott, by  which  said  Elliott  was  to  hare  the 
use  of  part  of  said  land  for  the  crop  year  of 
1905.  That,  pursuant  to  said  agreements, 
the  said  Oliver  and  Elliott  In  the  summer  of 
1904  entered  upou  and  took  possession  of 
about  400  acres  of  said  land,  plowed  and  cut* 
tivated  the  same,  and  put  said  land  in  con- 
dition to  be  seeded  to  whea^  and  at  the 
time  of  the  conveyance  by  said  defendant  to 
the  plaintiffs  said  400  acres  of  land  was  sum- 
mer fallowed  and  ready  to  be  seeded  to  wheat 
in  the  spring  of  1905.  That  in  December, 
1904,  plaintiffs  leased  said  real  estate  to 
Bell  Bros.,  who  attempted  to  takejwssession 
of  said  lands,  but  were  prevented  by  the  said 
Oliver  and  Elliott,  who  were  In  and  withheld 
the  possession  thereof,  claiming  the  right  to 
possession  under  said  oral  agreement  with 
the  defendant,  as  aforessld;  that,  upon  the 
failure  of  the  said  Bell  Bros,  to  obtain  pos- 
session of  said  lands,  said  lease  given  them 
by  plaintiffs  was  canceled,  and  said  plain- 
tiffs made  no  further  attempt  to  regain  ih>s- 
sessIoQ  of  said  lands,  except  to  commence  an 
action  against  the  said  Oliver  and  wife  and 
Elliott  and  wife,  as  hereinafter  stated.  That 
after  said  Oliver  and  Elliott  had  refused  to 
permit  said  Bell  Bros,  to  take  possession  of 

said  lands,  and  on  the  day  of  April, 

10O5,  the  plaintiffs  instituted  an  action  in 
the  superior  court  of  the  state  of  Washings 
ton  In  and  for  the  county  of  Lincoln,  against 
J.  W.  Oliver  and  wife  for  the  poBsessI<m  of 
said  real  estate,  and  thereafter  Hied  aa 
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amended  complaint  therein  making  O-  C.  El- 
liott and  wife  defendants  therein.  Issue  was 
Joined  Id  said  action  by  the  answers  of  tbe 
defendants  Oliver  and  Elliott  and  the  reply 
of  the  plaintiffs,  and  the  defendants  therein 
were  enjoined  from  harresting  and  removing 
Bald  crop  on  aald  real  estate.  Thereafter 
said  defendants  furnished  a  bond,  and  by 
reason  thereof  were  permttted  by  the  court 
to  harvest  and  remove  said  crop,  miat  said 
action  thereafter  came  regularly  on  for  tri- 
al, It  being  contended  by  the  plaintiffs  here- 
in that  It  was  understood  at  the  time  of  the 
conveyance  of  said  real  «tate  to  plaintiffs 
that  the  arrangement  with  said  Oliver  and 
ESUott  was  that  In  the  event  the  defendant 
herein  sbonld  sell  said  real  estate  prior  to 
the  time  the  same  was  seeded  in  tbe  spring 
of  1905,  the  said  defendant  was  to  pay  said 
Oliver  and  Elliott  for  the  summer  fallowing 
thereof,  and  deliver  poasesslon  Immediately 
to  such  prtrcSiasw,  and  that  tb»  plalntUfs 
were  to  have  the  possession  of  said  real  es- 
tate i^on  the  execntltm  of  said  conveyance, 
while  on  tbe  other  hand,  It  was  contended 
by  said  Oliver  and  Elliott  that  at  the  time  of 
Uie  Bald  conveyance  It  was  understood  and 
agreed  between  the  parties  of  this  actltm  that 
tiie  said  Oliver  and  Elliott  were  to  seed  said 
land  and  have  the  vm  uiA  occupancy  of 
the  same  for  the  crop  year  of  1906,  and  that, 
by  reasMi  thereof,  tbe  plalntlfte  hraeln  were 
not  to  have  the  possession  of  said  land  until 
after  said  crop  of  tbe  year  1905  bad  been  re- 
moved. That  the  defendant  herein  bad 
knowledge  and  notice  of  the  commencement 
of  said  action  against  the  said  Oliver  and 
wife,  and  Elliott  and  wife,  aforesaid,  was 
present  at  the  trial  thereof,  and  testified  on 
behalf  of  said  defendant  upon  the  Issues 
raised.  That  no  demand  apon  said  Oliver 
and  Elliott  for  the  possession  of  said  lands 
was  made  after  said  Belt  Bros,  were  pre- 
vented by  said  Oliver  and  Ellott  from  tak- 
ing tbe  possession  thereof,  as  shown  in  par- 
agraph 6  hereof,  and  that  no  steps  or  pro- 
ceedings In  connection  therewith,  except  to 
commence  said  action  referred  to,  was  had 
or  taken.  That  the  prosecution  of  said  action 
in  the  superior  court  of  Lincoln  county,  and 
the  Supreme  Court  of  the  state  of  Washing- 
ton, the  plaintiffs  were  compelled  to  and  did 
expend  as  costs,  expenses,  and  attorney's  fees 
therein  the  sum  of  fl.OOO.  the  Items  of  said 
expense  being  more  specifically  enumerated 
In  the  statement,  attached  to  the  amended 
complaint  in  this  action,  marked  'Exhibit 
B.*  That  a  fair,  reasonable  rental  value  of 
the  use  and  occupation  of  said  real  estate 
for  and  during  the  season  of  1906  was  and 
la  the  sum  of  $1,800.  That  in  December, 
1904,  and  again  In  February,  1905,  Bell  Bros, 
vent  to  said  real  estate  to  take  possession 
thereof  under  their  lease  with  plaintiffs,  and 
at  Bald  times  they  were  informed  by  said 
Oliver  that  tbe  arrangement  between  the 
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defendants  herein  and  said  Oliver  was  that 
said  Oliver  was  to  have  the  use  and  occupa- 
tion of  said  land  for  the  farming  year  of 
1905.  and  that  said  Oliver  and  said  Elliott  In- 
tended to  hold  possession  of  said  land,  seed 
it  In  the  spring  of  1905.  and  that  said  Bell 
Bros,  would  not  be  permitted  to  have  posses- 
Blon  thereof  during  said  year,  which  said  In- 
formation eo  given  to  Bel!  Bros,  by  said  Oliv- 
er was  communicated  to  plaintiffs  by  said 
Bell  Bros."  On  the  foregoing  facts  the  court 
gave  judgmoit  for  the  defendant  and  the 
plaintiffs  have  aj^mled. 

The  respondent  earnestly  Insists  ttiat  tiie 
complaint  does  not  state  facti  snffident  to 
constitute  a  cause  of  action,  for  the  reason 
that  it  falls  to  allege  or  show  a  breach  of 
tbe  covenant  i^Ealnst  Incumbrances.  If  we 
w«e  to  eliminate  firom  the  conv>laint  the  al- 
legaUona  In  referooce  to  the  Judgment  r^er- 
red  to  In  the  foregoing  statement—end  the 
appellants  eamestiy  Insist  that  that  Judg- 
ment cannot  be  consldered^tbere  Is  UtUe 
left  In  the  complaint  to  show  a  breach  of  the 
eovmants  of  warranty.  But,  be  tbat  as  It 
may,  the  case  was  sutmiltted  to  the  court 
on  an  agreed  statement  of  facts,  and  such 
statement  largely  sntperseded  the  pleadings. 
In  othw  words,  ondw  ttie  established  lu-ac* 
tice  in  thlB  state,  tbe  con^laint  must  be 
deemed  amended  to  conform  to  the  stipulat- 
ed facts.  Do  tile  stipulated  facts  show  a 
breach  of  tbe  covenant  against  Incumbran- 
ces? If  tiie  appellants'  case  rested  on  the 
oral  lease  alone,  manifestly  they  do  not,  for 
that  lease  vraa  unquestionably  void  by  rea- 
Bon  of  the  statute  of  frauds.  Bat  the  agreed 
statement  shows  that  the  tenants  took  pos- 
sesidon  under  their  oral  lease,  and  plowed, 
cultivated,  and  summer  fallowed  the  land 
long  prior  to  the  execution  of  the  deed. 
Such  acte  on  their  part  constituted  part  per- 
formance, and  took  the  oral  lease  out  of  the 
statute.  1  Taylor  on  Landlord  &  Tenant  (9th 
Ed.)  i  32;  Prye  on  ^)eclflc  Performance  of 
Contracts  (Sd  Ed.)  p.  291  et  seq.;  28  Am.  A 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  56,  and  cases 
cited.  We  are  therefore  of  opinion  that  there 
was  a  valid  subsisting  lease  on  the  premises 
at  the  date  of  the  execution  of  tbe  deed,  and 
all  the  authorities  agree  that  the  unexpired 
term  of  such  a  lease  constitutes  an  incum- 
brance. PritB  V.  Pusey,  81  Minn.  368,  18  N. 
W.  94;  Clark  v.  Fisher,  54  Kan.  403,  38  Pac. 
493.  If  there  was  an  Incumbrance  against 
the  land  at  the  time  of  tbe  execution  of  tbe 
deed,  the  appellants  are  entitled  to  recover 
damages  for  Its  breach,  unless  they  are  es- 
topped to  maintain  such  action  by  some  act 
of  their  own.  The  mere  fact  that  the  appel- 
lants had  notice  of  tbe  outstanding  lease  at 
the  time  tbey  accepted  the  deed  would  not 
work  an  estoppel.  West  Coast  M.  &  I.  Co. 
V.  West  Coast  Imp.  Oo.,  25  Wash.  627,  68 
Pac.  97,  62  L.  R.  A.  T63.  Nor  was  parol  tes- 
timony admissible  to  destroy  the  eovoiant 
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Tbe  coTenaot  b  plain  and  free  from  ambigu- 
ity, and.  if  tlie  grantor  is  at  liberty  to  show 
by  oral  testimony  that  the  coaveyance  was 
subject  to  one  incumbrance,  be  may  shoiv 
that  it  was  subject  to  others,  and  thus  en- 
tirely destroy  his  soiemn  contract  Clark 
V.  Fisbor.  supra;  West  Coaat  M-  &  I.  Co.  v. 
West  Coast  Imp.  Co^  supra,  and  cases  dted. 

It  is  gaestionable  whether  the  record  and 
Judgment  in  the  action  prosecuted  by  the 
appellants  against  the  tenants  to  recover  pos- 
session of  the  granted  lands  was  competent 
or  admissible  on  this  hearing.  In  Anderson 
T.  Blgelow,  16  Wash.  198,  47  Pac.  420,  It  was 
held  that  a  similar  Judgment  was  no  evidence 
in  an  action  for  a  breach  of  coTenant,  and 
that  the  grantor's  knowledge  of  the  pendency 
of  such  prior  action  or  tils  presence  at  trial 
aa  a  witness  would  not  change  the  rule. 
That  case  was  reaffirmed  in  CuUlty  t.  Dorf- 
fel,  18  Wash.  122,  50  Pac.  932.  Bat,  if  we 
are  permitted  to  examine  the  Judgment  In 
that  case.  It  falls  to  show  that  there  was  no 
breach  of  warranty.  The  court  there  simply 
held  that  there  were  other  and  additional 
reasons  why  the  appellants  here  could  not 
recover  In  that  action.  For  these  reasons, 
we  are  of  opinion  that  the  appellants  are  en- 
titled to  recover  for  the  breach,  and  that  the 
mcasore  of  damages  is  the  reasonable  rental 
value  of  tbe  premises  during  the  time  they 
were  wltliheld.   Fritz  v.  Pnsey,  supra. 

The  appellants  further  contend  that  they 
are  entitled  to  recover  the  costs  and  expenses 
Incurred  in  the  prior  action,  amounting  to 
the  sum  of  (1,000.  In  the  determination  of 
this  question  at  least,  we  may  look  to  the 
Judgment  and  pleadings  in  the  action  In 
which  the  expenses  were  Incurred.  An  ex- 
amination of  the  record  In  that  case  shows 
that  the  court  ruled  that  tbe  appellants  were 
estopped  to  maintain  the  action  by  th^  own 
conduct,  and  that  adjudication  is  flnsl  and 
conclusive  here.  If  the  appellants  were  es- 
topped to  maintain  the  action,  regardless  of 
tiie  existence  or  validity  of  the  lease,  it  was 
their  own  folly  to  attempt  It  and  the  re- 
spondoit  sturald  not  be  charged  with  tbe  ex- 
pense! thus  incurred. 

We  will  addt  in  conclusion,  that  there  is  no 
inconsistency  between  the  claim  of  estoppel 
and  the  claim  that  an  Incumbrance  existed. 
Fot,  tf  there  was  In  fact  an  incumbrance,  the 
appellants  are  entitled  to  recover  damages 
for  Ita  breach,  although  they  m^t  be  nn- 
atile  to  recover  the  premises  from  the  ten- 
ants in  possession  on  other  grounds  and  tor 
other  reastms. 

The  Judgment  la  reversed,  with  directions 
to  enter  Judgment  In  favor  of  the  appellants 
toT  the  sum  of  $1,800,  with  Interest  and  coati 
of  salt 

FABSBB,  DUNBAB,  CROW,  and  MOUNT, 
JJ.,  concnr. 


(H  Wuh.  393) 

Br  parte  NE7WCOMB. 

(Supreme  Oonrt  of  WasbiDgton.   Dec  18,  1909.) 

1.  Habkas  OoBPUfl  (I  ^*>— Gbourds  fob  Re- 
lief. 

Under  Balllnnr'e  Ann.  Codes  &  St  f  5S20 
(Pierce's  Code,  f  1376),  providingr  that  no  court 
or  jadse  Bhall  inquire  into  the  legality  of  any 
judgmeiit  or  process  whereby  a  party  is  in  cus- 
tody, or  discbarge  hini,  wh«re  tbe  term  of  com- 
mitment has  not  expired,  on  any  process  issued 
on  a  final  judgment  of  a  court  haTlng  jurif>dic- 
tion  or  on  a  warrant  from  a  superior  court  on 
an  indictment  or  Informatiui,  habeas  corpus 
cannot  be  used  as  a  writ  of  error;  but  the  court 
on  habeas  corpus  can  only  determine  whether 
there  is  any  judgment. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  81;  Dec.  Dig.  I  92.*] 

2l  Habeas  Oobpus  (|  32*)-X3BotrND»-~EKBOBS 

AND  iRREOUUkBITIES— DRAWINO  JuKT. 

Error  in  tbe  drawing  and  selection  of  a 
jury,  in  that  Laws  1909,  p.  131,  c.  73,  under 
which  the  proceedings  were  had,  is  unconstitu- 
tional, does  not  go  to  the  jurisdiction  of  the 
court,  80  as  to  be  reviewable  by  habeas  corpus. 

[Eld.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  29 ;  Dec.  Dig.  }  82.*] 

3.  CotTBTs  (S  50*>— Gesebai,  Jubisdiction— 
Different  Departments. 

Tlere  being  but  one  superior  conrt  in 
Pierce  county,  the  fact  that  preliminary  orders 
were  made  in  other  departments  than  that  in 
which  the  trial  of  a  criminal  case  was  held  does 
not  affect  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  174,  175;  Dec  Dig.  |  50.*] 

4.  Habeas  Corpus  ({  30*>— QuEnroNs  Re- 
viewable—Appucabilitt  or  Statdtk. 

The  determination  whether  Balllnger's  Ann. 
Codes  A  St  S  7035  (Pierce's  Code,  fi  l.'i54),  de- 
fioing  "murder  In  the  first  degree."  oontinaed  in 
force  aa  to  an  offense  committed  May  14,  1909, 
by  virtue  of  the  New  Cr.  Code,  |  42,  providing 
that  nothing  in  the  act  shall  apply  to  an  offense 
committed  before  the  act  shall  take  effect,  or  of 
the  general  saving  clause  in  l^ws  1901,  8p.  Sees., 
p.  c  6,  being  within  the  Jurisdiction  of  the 
superior  court,  its  Judgment  iuvolving  sudi  de- 
terminatloik  is  not  void,  and  cannot  be  re'dewed 
by  habeas  corpus. 

[E)d.  Note.— For  other  cases,  see  Habeas  Oor- 
pus,  Cent  Dig.  i  25;  Dec  Dig.  S  30.*] 
6.  Habeas  Cobfcs  (f  2*>— Rioht  to  Wtn— 

Constitutional  Guabaktbes. 

rule  that  a  Judgment  is  not  void  so  as 
to  be  subject  to  review  ID  halMas  corpus  where 
the  court  has  jarisdlction,  no  matter  how  ei^ 
roneous  its  determination,  fully  satisfies  tbe  oon- 
Btitutional  guarantees  respecting  the  writ. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  t  2;  Dec.  Dig.  I  2.*] 

En  Banc.  Application  of  Sasan  8.  New- 
comb  for  a  writ  of  habeas  corpus  for  Charles 
F.  Newcomb.  Denied. 

Murray  ft  Lef  ebvre,  A.  A.  Howell,  J.  Hatth* 
ew  Murray,  and  Lonia  I.  Lefebvre.  fbr  peti- 
tioner. W.  P.  Bell  and  J.  I*.  UcMnrtay,  for 
respondent 

RUDEIN,  O.  J.  Charles  F.  Newcomb  was 
convicted  of  tile  crime  of  murder  In  the  flrst 
degree  in  tiie  saperior  court  of  Pierce  coouty, 
and  is  now  In  custody  on  process  lasoed  on 
the  final  Judgment  of  that  court.  He  haa  pe- 
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tltloDed  this  coQTt  for  a  writ  of  habeas  cor- 
pus, alleging  tbat  his  restraint  and  Imprisou- 
ment  are  UI^l,  In  this:  First,  because  the 
jury  law  of  1909  (Laws  1909,  p.  131,  c.  7^, 
under  which  the  jury  was  drawn  and  select- 
ed, la  unconstitutional;  second,  because  de- 
inrtment  No.  8  of  the  superior  court  of 
Pierce  county,  presided  over  by  Judge  Chap- 
man, had  no  Jurisdiction  to  try  blm;  and, 
third,  because  on  the  14th  day  of  May,  1909, 
the  date  of  the  homicide,  there  was  no  law 
in  this  state  defining  or  prescribing  punish- 
ment for  the  crime  of  murder. 

Errors  and  irregularities  tuch  as  those 
complained  of  cannot  be  Inquired  Into  or  cor- 
rected on  an  application  of  this  kind.  Our 
statute  provides  that:  "No  court  or  Judge 
shall  Inquire  Into  the  legality  of  any  Judg- 
ment or  process  whereby  the  party  Is  In  cus- 
tody, or  discharge  him,  when  the  term  of 
commitment  has  not  expired*  tn  either  of  the 
cases  following:  (1)  Upon  any  procera  Is- 
sued on  any  final  Judgment  of  a  court  of 
competent  Jurisdiction.  •  •  •  (3>  Upon 
a  warrant  Issued  from  the  superior  court 
upon  an  Indictment  or  Information."  Bal- 
Iinger*B  Ann.  Codes  ft  St.  f  5826  (Pierce's 
Code,  S  1376).  "A  habeas  corpus  is  not  a 
writ  of  error,  tt  cannot  bring  a  case  before 
us  In'  such  a  manner  that  we  can  exercise 
any  kind  of  appellate  Jurisdiction  In  it  On 
a  habeas  corpus,  the  Judgment  of  even  a 
subordinate  court  cannot  be  dlsr^rded,  re- 
versed, or  set  aside,  however  clearly  we  may 
perceive  It  to  be  erroneous,  and  however 
plain  It  may  be  that  we  ought  to  reverse  It 
If  tt  were  before  ns  on  appeal  or  writ  of  er- 
ror. We  can  only  look  at  the  record  to  see 
whether  a  Judgment  exists,  and  hare  no  pow- 
er to  say  whether  It  Is  right  or  wrong.  It  Is 
conclusively  presumed  to  be  right  until  It  Is 
regularly  brought  up  for  revision.  We  de- 
cided this  three  years  ago  at  Bunbury,  In  a 
case  which  we  all  thought  one  of  much  hard- 
ship; but  the  rule  Is  so  familiar,  so  univer- 
sally acknowledged,  and  so  reasonable  In 
itself,  that  It  requires  only  to  be  stated." 
Passmore  Williamson's  Case,  26  Pa.  9,  67 
Am.  Dec.  874;  Bx  parie  Winston,  9  Nev.  71. 
All  the  courts  acknowledge  the  existence  and 
binding  force  of  this  general  rule ;  but  when 
we  come  to  consider  what  constitutes  error, 
and  what  constitutes  a  want  of  Jurisdiction, 
they  differ  widely.  The  error  complained  of 
In  the  matter  of  drawing  and  selecting  the 
Jtiry  manifestly  did  not  go  to  the  Jurisdic- 
tion of  the  court,  and  cannot  be  considered 
at  this  time.  United  States  v.  Gale,  109  U. 
S.  65,  8  Sup.  Ct.  1.  27  L.  Ed.  867 ;  In  re  Wil- 
son, 140  U.  S.  575,  11  Sup.  Ct  870,  85  L.  Ed. 
513 ;  Younger  v.  Hehn,  12  Wyo.  289,  75  Pac. 
443,  109  Am.  St  Bep.  986 ;  In  re  Barbee,  19 
Wash.  806,  63  Pac.  155. 

The  objection  to  the  Jurisdiction  of  Judge 
Chapman  Is  equally  untenable.  There  Is  hut 
one  superior  court  of  Pierce  county,  and  all 
the  Judges  of  that  court  are  equal  In  author- 
ity. The  entire  trial  took  place  before  Judge 


Chapman,  and  the  fact  that  preliminary  or- 
ders were  made  by  other  Judges  or  In  other 
departments  Is  Immaterial  and  did  not  affect 
the  Jurisdiction  of  the  court  Numerous  ques- 
tions have  been  dlsctissed  under  the  conten- 
tion that  there  was  no  law  In  this  state  on 
May  14th  of  this  year  defining  or  prescribing 
punishment  for  the  crime  of  murder.  We  do 
not  deem  It  proper  to  go  Into  that  gaestlon 
at  this  time  further  than  Is  necessary  to 
present  the  question  with  which  the  trial 
court  was  confronted.  Section  7035,  Balllng- 
er's  Ann.  Codes  &  St.  (Pierce's  Code,  {  1554) 
defining  the  crime  of  "murder  in  the  first 
degree,"  was  In  full  force  and  effect  on  that 
date;  but  Its  prospective  operation  as  a  law 
'Ceased  as  soon  as  the  New  Criminal  Code 
took  effect,  90  days  after  the  adjournment  of 
the  Legislature.  There  Is  no  question  of  ex 
post  facto  laws  In  this  case.  Section  42  of 
the  New  Criminal  Code  expressly  provides 
that  "nothing  contained  In  any  provlslpn  of 
this  act  shall  apply  to  an  offense  committed 
or  act  done  at  any  time  before  the  day  when 
this  act  shall  take  effect,"  and.  In  the  light 
of  this  provision,  any  discussion  of  the  con- 
stitutionality of  ex  post  facto  laws  Is  beside 
the  question. 

The  question,  and  the  only  question,  before 
the  trial  court  on  this  branch  of  the  case, 
w^B  this:  Was  section  7035,  BalHnger's  Ann. 
Codes  ft  St  (Pierce's  Code,  {  1554),  continued 
In  force,  as  to  the  particular  offense  here 
involved,  by  virtue  of  either  the  saving  clause 
found  in  section  42  of  the  New  Criminal 
Code,  or  the  general  saving  clause  enacted 
at  the  extraordinary  session  of  1901  (Laws 
1901.  Sp.  Sess.,  p.  13,  c.  6)?  The  superior 
court  was  vested  wltti  full  and  complete  Ju- 
risdiction to  determine  that  question,  and, 
whether  its  determination  was  right  or 
wrong,  its  Jurisdiction  to  hear  the  case  con- 
tinued, and  its  final  Judgment  Is  not  void. 
The  authorities  are  by  no  means  agreed  up- 
on the  proposition;  but  In  our  opinion,  if  a 
court  of  genera]  Jurisdiction  determines  a 
question  of  law  or  fact  properly  before  It  In 
the  exercise  of  Its  acknowledged  Jurisdiction, 
Its  determination  cannot  be  void,  however  er- 
roneous It  may  be.  Tn  Ex  parte  Watblns,  3 
Pet  193,  7  L.  Ed.  650.  Chief  Justice  Mar- 
shall said:  "An  imprisonment  under  a  Judg- 
ment cannot  be  unlawful,  unless  that  Judg- 
ment be  an  absolute  nullity ;  and  It  is  not  a 
nullity  if  the  court  has  general  Jurisdiction 
of  the  subject,  although  It  should  be  er- 
roneous. The  Circuit  Court  for  the  District 
of  Columbia  Is  a  court  of  record,  having  a 
general  Jurisdiction  over  criminal  cases.  An 
offense  cognizable  in  any  court  Is  cognizable 
in  that  court  If  the  offense  he  punishable 
by  law,  that  court  Is  competent  to  Inflict  the 
punishment  The  JudRment  of  such  a  tri- 
bunal has  all  the  obligation  which  the  Judg- 
ment of  any  tribunal  can  have.  To  determine 
whether  the  offense  charged  In  the  Indict- 
ment be  legally  punishable  or  not  l9  among 
the  most  unquestionable  .ot  its  powers  auA 
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daties.  The  decision  of  this  qneatlfm  Is  the 
exerdee  of  jurisdiction,  whether  the  Judg- 
ment be  for  or  against  the  prisoner.  The 
judgment  Is  equally  hlndlng  in  the  one  case 
and  In  the  other,  and  must  remain  In  full 
force  nnless  reversed  regularly  by  a  superior 
court  capable  of  rererslng  it  If  this  Judg- 
ment be  obligatory,  no  court  can  look  behind 
It  If  It  be  a  nullity,  the  officer  who  obeys  It 
Is  guilty  of  false  imprisonment  Would  the 
counsel  for  the  prisoner  attempt  to  maintain 
this  position?  •  •  •  The  Judgment  of 
the  circuit  court  In  a  criminal  case  is  of  It- 
self  A^dence  of  its  own  legally,  and  requires 
for  its  support  no  inspection  of  the  lndlc^ 
.ments  on  which  It  IS  founded.  The  law 
trusts  that  court  with  the  whole  subject,  and 
has  not  confided  to  this  court  the  power  of 
revising  Its  decisions.  cannot  usurp  that 
power  by  the  inatnimfintallty  of  the  writ  of 
habeas  corpus.  The  Judgment  informs  us 
that  the  commitment  Is  1^1,  and  with  that 
Information  it  is  our  duty  to  be  satisfied." 
[n  Ex  parte  Parka,  03  U.  S.  18,  23  L.  Ed.  787. 
Mr.  Justice  Bradley  said:  "But  the  question 
whether  it  was  or  was  not  a  crime  within 
the  statute  was  one  which  the  District  Court 
was  competent  to  decide.  It  was  beiore  the 
court,  and  within  its  jurisdiction.  No  other 
court,  except  the  Circuit  Court  for  the  same 
district  having  concurrent  Jurisdiction,  was 
as  competent  to  decide  the  question  as  the 
District  Court  Whether  an  act  charged  In 
an  Indictment  Is  or  Is  not  a  crime  by  the 
'  law  which  the  court  administers  (In  this  case 
the  statute  law  of  the  United  States)  Is  a 
question  which  has  to  be  met  at  almost  ev- 
ery stage  of  criminal  proceedings.  On  mo- 
tHoQ  to  quash  the  indictment,  on  demurrers, 
on  motions  to  arrest  Judgment,  eke,  the  ^rt 
may  err;  but  it  has  Jurisdiction  oi  the  ques- 
tion. If  It  errs,  there  Is  no  remedy  after  final 
Judgment  unless  a  writ  of  error  lies  to  some 
superior  court;  and  no  such  writ  lies  in 
this  caBe.  It  would  be  an  assumption  of  au- 
thority for  this  court  by  means  of  the  writ 
of  habeas  corpus  to  review  every  case  In 
which  the  defendant  attempts  to  controvert 
the  criminality  of  the  offense  charged  In  the 
Indictment"  In  Commonwealth  ex  reL  Da- 
vis V.  Lecky,  1  Watts  (Pa.)  66,  26  Adl  Dec. 
37,  Chief  Justice  Gibson  said:  "The  habeas 
corpus  is  undoubtedly  an  Immediate  remedy 
for  every  Illegal  imprisonment;  but  no  Im- 
prisonment is  illegal  when  the  procoM  is  the 
Justification  of  the  <^cer,  and  process,  wheth- 
er by  writ  or  warrant,  is  legal  whenever  it  i» 
not  defective  In  the  form  of  it,  and  has  is- 
sued In  the  ordinary  course  of  Justice  from 
a  court  or  maglatrate  having  Jurisdiction  of 
the  auhject>matter,  tiiough  there  may  have 
hem  error  or  Irregularity  in  the  proceedings 
previous  to  the  issuing  of  It"  In  the  Wil- 
liamson Case,  supra.  Judge  Black  said :  "Ev- 
ery judgment  must  be  concluBlve  untu  re- 
versed. Such  is  the  character,  nature,  and 
essence  of  all  judgments.  If  it  be  not  con- 
dttslTC^  it  is  no  Judgment  A  court  must  ei- 


ther have  power  to  settle  a  question  finally 
and  forever,  so  as  to  preclude  any  further 
Inquiry  Into  it,  or  else  it  has  no  power  to 
make  any  decision  at  all.  To  say  that  a 
court  may  determine  a  matter,  and  tbat  an- 
other court  may  regard  the  same  matter  aft- 
erwards as  open  and  undetermined.  Is  an 
absurdity  In  terms."  Bee,  also:  In  re  Blge- 
low,  113  U.  S.  328,  6  Sup.  Ct  B42.  28  L.  Ed. 
1006;  In  re  Belt  169  U.  8.  85,  16  Sup.  Ct 
987,  40  L.  Ed.  88;  In  re  Eckart;  106  U.  & 
481.  17  Sup.  Ct  638,  41  L.  Ed.  1086. 

We  are  aware  that  it  has  hem  said  by  h^ 
authority  that  the  doctrine  <^  Ex  parte  Wat- 
kins  Is  no  longer  law  in  either  the  state  or 
federal  courts.  Church  on  Habeas  Corpus 
(2d  Ed.)  I  371,  note  3.  But  the  Supreme 
Court  of  the  United  States  does  not  admit 
the  accusation.  The  Watkins  Case  was  cit- 
ed approvln^y  In  the  following  cases:  Ez 
parte  Parks,  83  U.  &  18,  23  L.  Ed.  787;  Ex 
parte  Tarbrough,  HO  U.  S.  661,  4  Sup.  Ct 
152,  28  L.  Ed.  274;  Bx  parte  Blgelow.  113  U. 
S.  328,  6  Sup^  Ot  642,  28  li.  Ed.  1005;  In 
re  Coy,  127  U.  S.  iBl,  8  Sup.  Ct  1263,  82  U 
Ed.  274;  In  re  Wilson.  140  U.  8.  675, 11  Sup. 
Ct  870,  85  L.  Ed.  518;  Noble  v.  Union  River 
Logging  Co.,  147  U.  8.  165,  13  Sup.  Ct  271. 
37  L.  Ed.  123.  In  the  Cay  Case  it  Is  lntima^ 
ed  that  the  rule  was  stated  too  broadly  In  tfae 
Watkins  Case,  and  in  the  Wilson  Case  It  is 
said.  "Subsequent  decisions  softened  a  little 
the  rigor  of  the  role  thus  declared."  But  no 
federal  case,  so  far  as  we  are  advised,  has 
challenged  Its  correctness  heywd  this,  snd  we 
might  add  In  our  opinion  It  will  be  found  much 
easier  to  disregard  the  decision  than  to  meet 
the  arguments  by  whl^  it  is  supported.  It 
must  be  confessed  that  we  experience  no  little 
difficulty  In  harmonising  some  of  the  deci- 
sions of  the  Sni»eme  Court  of  the  United 
States  <m  this  question.  There  is  at  least 
apparent  conflict  twtween  the  Watkins.  Parks, 
and  Blgelow  Cases,  and  Ex  parte  Slebold,  100 
U.  S.  371.  25  U  Ed.  717.  In  re  Snow,  120  U. 
S.  274.  7  Sup.  Ct  656.  80  li.  Ed.  ens,  In  re 
Nl^en.  131  U.  S.  176,  9  Sup.  Ct  672,  38  L. 
Ed.  118^  and  other  cases  that  might  be  dted. 
Thus  in  Ex  parte  Blgelow  It  was  held  that 
the  question  of  former  Jecqwrdy  could  not  be 
inquired  into  on  habeas  corpus,  snd  such  Is 
the  uniform  holding  in  all  the  state  courts. 
21  Cyc.  306,  and  cases  cited,  including  Stein- 
er  V.  Norton.  6  Wash.  23,  32  Pac.  1003,  from 
this  court  Nevertheless  in  Ex  parte  Nielsen 
and  Ex.  parte  Snow  the  contrary  was  held. 
It  may  be  that  the  latter  casea  can  be  dis- 
tinguished on  the  ground  tbat  tfae  court  waa 
thrae  exercising  appelate  Jurisdiction  where 
the  scope  of  the  Inquiry  under  the  writ  Is 
somewhat  enlarged,  as  suggested  by  the  Su- 
preme 0>urt  of  Colorado.  In  People  v.  District 
Court,  26  Cola  380,  68  Pac.  608;  but.  If  not. 
other  courts  and  text-writers  are  Justified  la 
the  conclusion  that  the  cases  an  In  direct 
conflict. 

A  further  review  of  these  cases  or  a  fur- 
ther attempt  <m  our  pftrt  to  nomdle  them 
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would  serve  no  uaefnl  purpose.  Many  coorta 
hold  that  habeas  corpus  will  Ue  for  the  dls- 
chat:se  of  one  held  under  an  anconstitutlonal 
statute,  or  a  statute  that  has  been  repealed. 
We  think,  Indeed,  a  majority  of  the  more  re- 
cent cases  so  hold.  NeTerthelees,  there  are 
many  well-coneldered  cases  holding  the  con- 
trary, for  reasons  which  to  oor  minds  are 
unanswerable.  Thus  in  Re  CalUcot,  8  Blatch. 
89,  Fed.  Cas.  No.  2323,  it  was  contended  that 
the  statute  under  which  the  petitioner  was 
held  had  been  repealed  before  sentence  was 
pronounced,  and  that  the  petitioner  was  U- 
legally  deprived  of  his  liberty ;  but  the  court 
Bald :  "I  have  no  Jnrlsdlction  to  review  the 
Judgment  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  Yorlc 
That  court  had  Jurisdiction  of  the  matters 
charged  tn  the  indictment,  and  to  determine 
whether  the  acts  there  alleged  constituted  an 
offense  against  the  laws  of  the  United  States, 
and,  by  the  aid  of  a  Jury,  to  try  and  deter- 
mine whether  the  petitioner  was  guilty  of 
those  acts.  From  the  Judgment  of  ttiat  tri- 
bunal no  appeal  lies  to  me  as  Judge.  No  writ 
of  error  lies  to  me,  and,  If  my  opinion  was 
that  the  learned  Judges  by  whom  the  court 
was  held  when  the  Judgment  was  pronounced 
committed  an  error,.  I  have  no  power  to  re- 
vise or  reverse  the  Judgment"  In  Piatt  v. 
Harrison,  6  Iowa,  80  (71  Am.  Dea  389),  the 
court  said :  "The  argument  is  that  the  ordi- 
nance was  passed  without  authority  of  law 
and  was  null  and  void.  Whether  It  was  or 
not  was  a  legitimate  subject  of  Inquiry  by  the 
mnglBtrate,  in  the  same  manner  as  any  other 
question  which  might  be  presented  for  his 
adjudication,  and,  being  determined  by  him 
adverse  to  the  position  of  the  prisoner,  his 
remedy  was  by  appeal,  or  writ  of  error,  and 
not  by  habeas  corpus.  It  Is  not  a  case  where 
a  court  has  acted  without  having  Jurisdiction. 
On  the  contrary,  the  most  that  can  be  claim- 
ed is  that  the  magistrate  erred  In  deciding 
that  the  ordinance  was  In  force,  and  that  the 
dty  had  the  power  and  authority  to  provide 
for  the  punishment  of  the  offense.  Such  cas- 
es, we  do  not  thlnb,  can  be  reviewed  In  this 
manner.  The  petitioner  has  a  perfect,  well- 
defined,  and  complete  remedy.  In  the  regular 
and  usual  method  of  appeal.  After  convic> 
tlon  by  a  court  having  Jurisdiction,  though 
the  convIctlMi  may  be '  irregular  or  erro- 
neous, the  party  Is  not  entitled  to  this  writ. 
The  Judgment  and  proceedings  of  another 
competent  court  cannot  be  revised  upon  ha- 
beas corpus.  This  we  understand  to  be  well 
settled."  In  Ex  parte  Winston,  supra,  the 
court  said:  "In  the  case  under  consideration, 
the  Justice  of  the  peace  has  not  exceeded  his 
Jorlsdlctlon.  By  the  express  provisions  of 
the  statute,  •  •  •  the  Justice  of  the  peace 
has  original  Jurisdiction  of  the  subject-mat- 
tor.  It  was  his  duty  to  decide  whether  or  not 
the  law  of  1861  had  been  repealed  by  impli- 
cation or  otherwise.  In  no  other  way  could 
the  4nestl(Hi  be  raised.  Such  was  the  subject- 


matter  with  which  he  had  to  deal.  That  he 
had  Jurisdiction  to  determine  this  question 
cannot  be  denied.  Such  being  the  fact,  his 
Judgment  may  be  erroneous;  but  it  cannot  be 
void.  If  the  Justice  erred,  petitioner  has  his 
remedy  by  appeal  to  the  district  court.  The 
Judgment  of  the  Justice  la  conclusive  until 
reversed.  It  cannot  be  reviewed  upon  habeas 
corpus."  See,  also:  In  re  Underwood,  30 
Mich.  S02;  Ex  parte  Flsber,  6  Neb.  309; 
Koepke  v.  HIU,  157  Ind.  172,  60  N.  E  1039, 
87  Am.  St  Rep.  161;  People  v.  Jonas,  173 
111.  316,  50  N.  E.  1051 ;  In  re  Semler,  41  Wis. 
517 ;  In  re  Pikullt,  81  Wis.  158.  51  N.  W.  201 ; 
In  re  French,  81  Wis.  697,  51  N.  W.  960;  Par- 
ker V.  State,  5  Tex.  App.  579 ;  Ex  parte  Boen- 
nlnghausen,  91  Mo.  801,  1  S.  W.  7Bl ;  People 
V.  District  Court  supra;  People  v.  District 
Court  33  Colo.  828,  80  Pac.  888,  106  Am.  St 
Rep.  .98. 

Our  own  decisions  are  in  harmony  with 
these  TiewB,  though  doubtless  conflicting 
statements  may  be  found  In  some  of  the  cas- 
es. Ex  parte  Willtams,  1  Wash.  T.  240;  In 
re  Rafferty,  1  Wash.  8t  382,  25  Pac.  405;  In 
re  I^ybarger,  2  Wash.  St  131,  25  Pac.  1075 ; 
Stelner  v.  Norton,  supra;  In  re  Barbee,  19 
Wash,  see,  63  Pac.  155;  In  re  Nolan,  21 
Wash.  895,  58  Paa  222;  Smith  v.  Sullivan, 
33  Wash.  30,  73  Pac.  793;  In  re  Russell.  40 
Wash.  244,  82  Pac.  200,  111  Am.  St  Rep.  910. 
In  the  Permetick  Case,  3  Wash.  St.  672,  29 
Pac  350.  28  Am.  St  Rep.  80.  the  Judgment 
and  commitment  were  void  upon  their  face. 
In  the  Dletrlck  Case,  82  Wash.  471.  73  Pac. 
506,  and  other  cases  that  might  be  cited,  the 
question  here  discussed  was  not  conaidraed  or 
decided. 

After  a  full  and  exhaustive  examination  of 
the  authorities,  we  are  convinced  that  the 
Judgment  of  the  superior  court  of  Pierce 
county  Is  not  void  for  any  of  the  reasons  as- 
signed- That  court  had  full  and  complete 
Jurisdiction  to  determine  every  question  here 
presented,  and  Its  determination  is  not  and 
cannot  be  void.  We  are  further  of  opinion 
that  where  a  party  is  held  in  custody  under 
process  Issued  on  the  final  Judgment  of  a 
court  of  competent  Jurisdiction,  or  upon  a 
warrant  issued  from  the  superior  court  upon 
an  Information  or  indictment  he  Is  not  en* 
titled  to  bis  discharge  on  habeas  corpus  un- 
less such  process  or  Judgment  be  void,  and 
a  Judgment  is  not  void  simply  because  the 
court  decided  erroneously  some  question  prop- 
erly before  it  and  within  its  acknowledged 
jurisdiction.  In  habeas  corpus  matters  we 
exercise  original,  not  appellate.  Jurisdiction, 
and  as  well  said  In  Ex  parte  Fisher,  supra: 
"To  entertain  Jurisdiction  in  such  cases  upon 
a  wi-tt  of  habeas  corpus.  It  would  be  neces- 
sary to  look  beyond  the  judgment,  and  re- 
examine the  charges  upon  which  It  was  ren- 
dered, as  well  as  to  review  the  questions  of 
law  raised  on  the  trial  and  decided  by  the 
inferior  court  If  such  practice  were  to  ob- 
tain, then,  indeed,  every  convicticai  for  a 
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criminal  offense  ml^it  be  brongbt  here  for  re- 
view m  a,  writ  of  babeaa  corpus.  We  think 
It  !■  not  within  the  inovlnce  of  this  court  to 
open  the  door  to  such  a  ayatem  of  practice, 
and  we  are  not  prepared  to  say  tliat,  upon  a 
writ  of  habeas  corpoa,  we  can  look  b^ond 
the  Judgment  and  re-examine  the  charges  up- 
<m  which  it  was  rendered,  m  to  pronounce 
the  Judgment  an  absolnfe  nuUlty  on  the 
ground  that  the  crastitntlonalltr  of  tlie  stat- 
ata  retire  to  the  llcoise  law  is  controrert- 
ed.  If  the  Talidlty  of  a  statute  is  broo^t  In 
qneitlon  in  an  Inferior  court  on  the  trial  of 
a  cause,  that  question  mnat  finally  be  detw- 
mined  in  the  same  mode  as  other  legal  ques- 
tions arising  on  the  trial  of  causes  In  such 
court;  that  is,  by  proceedings  in  error  or 
anwal,  as  may  be  most  ai^nroprlate  and  al- 
lowable  law." 

To  say  that  an  nnconstltatlonal  law  or  a 
repealed  law  Is  no  law  la  both  logical  and 
sound;  bat  to  say  that  a  Judgmuit  of  a  court 
of  compact  Jurisdiction  Is  no  Judgment,  be- 
cause some  question  of  law  propo-ly  before  it 
Was  decided  erroneously,  is  In  our  oirtnion  a 
non  sequltur.  The  rale  here  announced  fully 
satisfies  the  constitutional  guarantees  re- 
specting die  writ  of  habeas  corpus  and  pre- 
snlbes  an  orderly  i^stem  for  the  administra- 
tion of  public  Justice. 

The  application  for  the  writ  iM,  according- 
ly, denied. 

.  DUNBAR,  CROW,  UOUNT,  PARKER, 
CHADWICK.  GOSB,  MORRIS*  and  PUL- 
LERTON,  JJ.,  concur. 


(B6  Wub.  if*) 

Er  parte  HAMILTON. 
(Supreme  Court  of  Waahlngton.   Dec:  18, 1909.) 

1.  Habeas  Corfcs  (f  32*)— Natou  or  Ds- 

TENTION— ACCDBATION  OF  CRIME. 

Habeas  corpus  will  not  be  granted  to  one 
accused  of  embezzlement  under  BalUneer's  Ann. 
Codes  &  St.  Si  7119,  7123  (Pierce's  Code,  §S 
1618,  1983).  on  the  ground  that  thoae  sections 
have  been  repealed  by  Laws  1909,  p.  906,  c. 
249,  f  52,  where  the  court  where  Uie  InForma- 
tions  are  pending  bai  Jurifldlction  to  decide  and 
has  dectded  the  question  by  ruling  on  demurrer 
to  the  informations. 

[E)d.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  29 ;  Dec.  Dig.  |  32.*] 

2.  Habkas  OoBPua  (|  5*) — Relikf  SouonT— 

PBOMPTNESa  OF  HeABIKO. 

Habeas  corpus  will  not  be  granted  to  one 
accused  of  crime,  where  he  will  receive  as 
prompt  hearing  on  the  regular  trial  of  his  case 
aa  he  can  b;  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  t  B.*] 

Department  1.  Application  by  Ortis  Ham- 
ilton for  a  writ  of  habeas  corpus.  Writ  de- 
nied. 

J.  W.  Robinson  and  Thos.  M.  Tance,  for 
petitioner.  W.  F.  Uagtll  and  John  M.  Wil- 
son, for  respondent 


RUDKIN,  ax  On  the  19th  day  of  No- 
vember, 1909,  a  petition  for  a  writ  of  habeas 
corpus  was  presented  to  the  Chief  Justice  of 
this  court  on  behalf  of  OrtIs  Hamilton,  who 
Is  confined  in  the  county  Jail  of  Tfanrston 
county  awaiting  trial  on  certain  Infonna- 
tions  filed  against  him  in  the  supwfor  court 
of  that  county.  On  the  presentation  of  the 
petition,  an  Mder  was  made  dliecUng  the 
sheriff  of  Thurstm  county  to  show  cause  be- 
fwe  the  siywrlor  court  of  that  county  on  the 
8d  day  of  December,  1809,  why  the  writ 
should  not  issue  as  prayed.  On  the  20th  day 
of  November,  1909,  the  proaacntlng  attorns 
for  Thurston  county  moved  the  Chief  Jus- 
tice to  vacate  the  show  cause  order,  or  to 
diange  the  return  day  to  some  date  not  lat- 
er than  November  28.  1909,  for  the  reason 
that  the  trial  of  the  Informations  upcm  which 
the  petition  is  held  was  set  for  the  latter 
date.  On  the  hearing  of  thla  motion,  the 
Chief  Justice  vacated  the  show  cause  ordv 
with  leave  to  renew  the  appllcajtlon  for  a 
writ  of  habeas  corpus  before  the  Supreme 
Court  on  the  flawing  morning.  At  that 
time  the  application  was  heard,  by  the  court 
and  denied,  ezc^  to  order  the  accused  ad- 
mitted to  ball  In  the  sum  of  920,000;  but  no 
opinion  was  filed. 

It  appean  ftom  the  petition  that  a  num- 
ber of  informations  have  been  filed  In  the 
superior  court  of  Thurston  county  accusing 
the  petitioner  of  the  crime  of  embeszlement 
under  sections  7110  and  7123,  BalUnger's 
Ana.  Codes  &  St  (Pierce's  Code,  fl  1618, 
1983),  and  the  principal  contention  of  the 
petitioner  Is  that  these  sections  have  been 
repealed  by  the  new  Orlmlnal  Oode  (Laws 
1909^  p.  906,  G.  210, 1  BS^  The  superior  court 
of  Thurston  county  was  fully  competent  to 
pass  upon  that  qnestira,  and  the  petition 
shows  that  the  court  did  pass  upon  it  by 
overmllng  demurrers  challen^g  the  sufil- 
cleocy  of  the  informations.  The  case  there- 
fore falls  within  the  decision  In  Ex  parte 
Newcomb  (Just  decided)  105  Pac.  1042;  but 
there  are  additional  reasons  why  the  petition 
should  be  denied  in  this  case.  The  office  of 
the  writ  of  habeas  corpus  is  to  give  a  person 
restrained  of  hia  Ubwty  an  immediate  hear- 
ing so  that  the  legality  of  hia  detenUim  may 
be  Inquired  into  and  determined.  The  peti- 
tioner has  a  right 'to  an  Immediate  trial  of 
that  issue  In  a  proper  case;  but  he  has  no 
right  to  select  Us  own  forum  or  to  prescribe 
the  mode  of  trial.  In  this  case  it  was  made 
to  appear  that  the  i>eUtIoner  was  about  to 
have  an  Immediate  trial  of  all  questlona  In- 
Tolving  his  guilt  and  the  legality  of  his  im- 
prisonment in  a  court  at  competent  Juris- 
diction, and  the  writ  of  habeas  co^us  could 
give  him  no  more. 

If  the  purpose  of  tike  application  was  to 
secure  an  Immediate  trial,  that  object  has 
already  been  accomplished.  If  the  purpose 
was  to  secure  delay  or  a  postponement  of 
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the  pendliiff  trial,  tlM  application  ^oald  not 
be  entertained. 

For  these  reaaons,  the  writ  was  and  Is 
denied. 

GOSBi  GHADWIOK  M0BBI8,  and  FUL- 
LEBTON,  3J^  conenr. 


(17  Idaho,  453) 

STATE  T.  McGREEVBT. 
(Supreme  GDort  of  Idaho.    Dec  31.  1900.) 

1.  Inmcnam  and  Information  (|  41*)— In- 

rOBHATION  BY  PrOSECUTOB— BlOHT  TO  FiLB 

—Offenses. 

UDder  the  provislonB  ttf  secHoD  8  of  article 
1  of  the  state  Constitation,  aathorizing  proa- 
ecatimis  "on  informatioa  of  the  public  prosecu- 
tor after  a  conunitment  by  a  magistrate,"  held, 
that  the  proaecQtor  has  no  power  or  authority 
to  file  an  information  against  an  accnaed  per- 
son until  after  such  person  has  been  committed 
by  a  magistrate,  and  that  he  can  file  bis  informa- 
tion for  the  oGTense  only  for  which  the  accused 
was  committed  by  the  magistrate. 

[fiXL  Note.--For  other  cases,  see  Indlctmrat 
and  Infocmatiott,  Gent.  Dis.  1 1^ ;  Dec  !>«.  { 

2.  INDIOTUBHT  AND  IlfFOBMATION  (|  41*)— IN- 
FO RUATI0N»—FlLI  NO  —  Conditions  Psecs- 
DSNT. 

It  was  intended  by  the  framen  <tf  the  Con- 
stitation, in  adopting  section  8  of  article  1  of 

the  Constitution,  to  accord  every  accused  per- 
son an  opportunity  for  a  hearing  before  a  mag- 
istrate on  the  offense  charged  against  him  as  a 
condition  precedent  to  the  filing  of  an  informa- 
tioa by  the  public  prosecator  chaining  the  ao- 
cnsed  with  the  commission  of  such  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  152 ;  Dec.  Dig.  | 
41.*] 

ft.  iNDICnraNT  AND  INTOBUATIDN  (|  41*)— IN- 
rOBU  ATIO  N— FILING— St  ATUTEB. 

Under  the  provisions  of  section  7662,  Hev. 
Codes,  enacted  by  the  Legislature  in  furtherance 
of  and  to  carry  out  the  proTlsions  of  section  8 
of  article  1  of  the  Constitution,  "no  informa* 
tion  shall  be  filed  against  any  person  for  any 
offense  until  such  person  shall  have  had  a  pre- 
liminary examination  therefor,  as  provided  by 
law.   •  • 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  I  41.*] 

4,  HouoiDE  a  116*)  —  ^u-Dbtbnbi  ~  In- 

BTBUCnONS. 

The  following  instmctlon  does  not  correct- 
ly state  the  law  of  self-defense,  and  It  Is  held 
to  be  erroneous: 

'  '*Q7he  court  instructs  the  jury  that,  before  a 
party  can  justify  the  taking  of  life  in  self-de- 
fense, he  must  show  that  there  was  reasonable 
gnrand  for  believing  that  he  was  ia  great  peril, 
and  that  the  killing  was  necessary  for  his  escape, 
and  that  no  other  safe  means  was  open  to  him. 
When  one  believes  himself  about  to  oe  attacked 
by  another  and  to  receive  great  bodily  injury.  It 
Is  Ills  duty  to  avoid  the  attach  if  be  can  safely 
do  eo,  and  the  right  of  self-defense  does  not  arise 
until  he  has  done  everything  in  his  power  to 
avoid  this  necessity." 

[Ed.  Note.— For  other  casea,  see  Homicide, 
Cent.  Dig.  1  1H9;  Dec.  Dig.  S  116.*] 

9.  HomOlDB  (I  117*)— SEnLF-DEFENBE. 

The  law  of  self-defeuse  discussed  and  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  'Homicide, 
Cent  Dig.  I  167;  Dec  Dig.  S  il7.*l 


9.  HoinciDB  (I  163*)— BriDSRca— Ohabacteb 

OF  ACCUSED. 

Evidence  of  the  previons  good  character  of 
an  accused  person  u  admiasible  in  cases  of 
homicide,  where  the  plea  is  self-defense,  for  the 
purpose  of  showing  that  the  defendant,  when  he 
committed  the  fatu  act,  did  so  under  an  honest 
and  conscientious  belief  that  it  was  necessary  for 
the  protection  of  his  person,  and  to  likewise 
show  that  he  acted  with  good  motives  and  with- 
out malicious,  wrongful,  or  criminal  intent,  and 
such  evidence  slioula  go  to  the  jury  to  be  con- 
sidered by  them  the  same  as  any  other  erldence 
in  tlie  case. 

[Bd.  Note^For  other  cases,  see  Homi<^de, 
Cent.  Dig.  I  810;  Dec  Dig.  1 163.*] 

7.  Homicide  (5  158*)— Evidence— Threats. 

In  proving  threats  made  by  an  accused  per- 
son prior  to  the  commission  of  the  offense  charg- 
ed, it  is  necessary  to  In  some  manner  show  that 
the  threats  made  were  meant  for  and  had  refer- 
ence to  the  person  subsequently  killed  or  injured 
by  the  accused. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  H  293-206;  Dec  Dig.  S  158.*1 
(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  Ia  Bryan,  Judge. 

James  McGreevey  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded. 

Rice,  Thompson  &  Buckner  and  W.  A. 
Stone,  for  appellant  D.  C.  McDougall,  Atty. 
Gen,  Owen  M.  Van  Duyn,  Proa  Attj^  and 
J.  H.  Petersfm,  for  the  State. 

AILSHIB,  J.  On  the  26tb  day  of  Febm- 
ary,  1908,  the  proaecutlng  attorney  of  Can- 
yon county  filed  an  affldarlt.  or  complaint 
with  a  Justice  of  the  peace  of  Canyon  coun- 
ty, cbaiving  the  aK)eIlant;  James  UcGreev^, 
with  the  crime  of  murder  committed  by 
shootli^  and  killing  one  W.  Grant  Whitn^. 
The  dtfendant  was  arrested  and  taken  before 
the  Justice,  and  hla  prellmlnaiy  examination 
was  duly  and  regularly  held  In  confwmlty 
with  12ie  requirements  of  law.  Thereafter, 
and  on  the  28th  day  of  February,  and  after 
the  eTidmce  had  all  been  submitted,  the 
magistrate  made  an  order  holding  the  defend- 
ant for  appearance  In  the  district  court  on 
the  charge  of  mauAlanghter,  and  made  and 
indorsed  his  wder  on  th«  affidavits  as  re- 
quired by  law.  On  March  2l8t  the  prosecut- 
ing attorney  filed  ills  information  In  the  dis- 
trict court  diarglng  the  defendant  with  the 
crime  of  murder  in  the  first  degree.  The  de- 
fendant appeared  for  arraignment,  and  there- 
upon filed  bis  motion  to  quash  the  informa- 
tion on  the  ground  that  be  had  never  been 
oommltted  by  a  magistrate  for  the  crime  of 
murder,  and  that  be  bad  never  be^  b^  for 
that,  or  any  other  or  hl^er  offOnse  than  that 
of  manslaughter.  The  coart  overruled  the 
motion,  and  the  appellant  assigns  the  ruling 
as  error.  The  def^idant  waa  thereafter  teled 
upon  the  diarge  of  murder  and  was  convicted 
for  the  crime  of  manslaughter  and  sentenced 
to  imprisonment,  and  has  appealed  from  the 
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Judgoimt  and  order  denying  his  motion  for 

a  new  trial. 

The  first  qneBtlon  to  be  considered  Is  the 
action  of  the  court  In  overrallng  the  motion 
to  quash  th^  information.  Upon  the  thresh- 
old  of  this  inquiry,  we  are  confronted  by 
the  provision  of  section  8  of  article  1  of 
the  Constitution,  which  constitutes  an  ex- 
press limitation  In  this  state  on  the  power 
to  prosecute  on  Information  for  felonies  and 
criminal  offenses  of  any  grade  above  that 
"cognizable  by  probate  courts  or  by  Justices 
of  the  peace."  This  provision  of  the  Consti- 
tution is  as  follows:  "No  person  shall  be  held 
to  answer  for  any  felony  or  criminal  offense 
of  any  grade,  unless  on  presentment  or  in- 
dictment of  a  grand  Jury  or  on  informetlon  of 
the  public  prosecutor,  after  a  commitment  by 
a  magistrate,  except  in  cases  of  impeachment, 
in  cases  cognizable  by  probate  courts  or  by 
Justices  of  the  peace,  and  in  cases  arising  In 
the  militia  when  in  actual  service  In  time 
of  war  or  public  danger:  Provided,  that  a 
grand  Jury  may  be  summoned  upon  the  order 
of  the  district  court  In  the  manner  provided 
by  law:  and,  provided  further,  that  after  a 
charge  has  been  ignored  by  a  grand  Jury,  no 
person  shall  be  held  to  answer  or  for  trial 
therefor  upon  Information  of  the  public  prose- 
cutor." It  is  urged  by  the  appellant  that  un- 
der this  constitutional  provision  the  prose- 
cuting attorney  has  no  power  or  anthorlty  to 
file  an  Information  for  any  offense  other  than 
the  one  for  which  be  was  committed  by  the 
magistrate.  It  is  argued  that  the  phrase 
"after  a  commitment  by  a  magistrate"  refers 
to  the  specific  offense  for  which  tne  Informa- 
tion is  filed,  and  that  without  "a  commit- 
ment" for  such  offense  there  Is  no  foundation 
for  an  Information.  This  section  of  the  Con- 
stitution, as  originally  reported  to  the  consti- 
tutional convention  by  the  committee  on  "bill 
of  rights,"  authorized  prosecutions  on  Infor- 
mation vrlthout  any  previous  preliminary  ex- 
amination or  commitment  The  report  of  the 
committee  at  once  precipitated  a  debate  over 
the  question  of  prosecutions  on  Information, 
and  without  Indictment  or  presentment  by  a 
grand  Jury.  Mr.  Claggett,  president  of  the 
convention,  offered  an  amendment  inserting 
the  words  "after  a  commitment  by  a  magis- 
trate," immediately  following  the  word 
"prosecutor."  This  amendment  was  like- 
wise discussed  and  debated,  and  In  course  of 
the  discussion,  speaking  of  the  position  of  the 
defendant  and  the  condition  of  the  case 
against  him  after  a  commitment  by  a  magis- 
trate, Mr.  Claggett  said:  "The  committing 
magistrate  has  already  passed  upon  the  ques- 
tion. There  Is  a  presumption  that  there  Is 
probable  cause,  or,  rather,  It  baa  been  ad- 
judicated that  there  is  probable  cause  for 
holding  the  party  over,  and  that  is  all  the 
grand  Jury  Is  entitled  to  do,  to  say  that  there 
is  probable  cause  to  believe  the  man  Is  guilty, 
and  after  the  committtog  magistrate  has 
passed  upon  it  there  Is  no  reason  why  the 
dtatrlct  attorney  should  not  draw  iq>  the 


presentment  and  present  it  to  the  court  with- 
out the  Intervention  of  the  grand  Jury."  The 
only  objection  that  was  urged  to  this  amend- 
ment and  to  the  line  of  argument  made  by 
Mr.  Claggett  was  that  the  average  Justice  of 
the  peace  or  magistrate  would  simply  follow 
the  advice  and  direction  of  the  prosecutor 
anyway,  and  It  was  stated  by  one  of  the 
members  that  his  experience  had  been  "that 
with  most  magistrates  It  seems  that  the 
dictum  of  the  district  attorney  Is  the  end  of 
the  law."  The  amendment  was  adopted  as 
proposed. 

We  have  not  been  able  to  find  a  constitu- 
tional provision  in  any  of  the  states  In  the 
exact  language  or  form  of  this  section  of  our 
Constitution.  There  is,  however,  a  statute 
in  the  state  of  Michigan  (section  11,910,  Comp. 
Laws  1887)  very  similar  to  our  constitutional 
provision.  It  reads:  "No  information  shall 
be  filed  against  any  person  for  any  offense 
until  such  person  shall  have  had  a  prelimi- 
nary examination  therefor,  as  {wortded!  by 
law,  before  a  Justice  of  the  peace,  or  other 
examining  magistrate  or  officer,  unless  such 
person  shall  have  waWed  hit  right  to  such 
examination,  provided,  however,  •  ■  *  ** 
etc.  This  statute  appeara  to  have  been  in 
force  in  Michigan  since  about  1871.  In 
that  state  they  do  not  appear  to  have  any 
constitutional  provision  whatever  on  thlssab- 
Ject  Under  this  statute  it  has  been  re^ieat* 
edly  held  the  Supreme  Court  of  Michi- 
gan that  no  Informatltm  could  be  filed  by  the 
prcoecntor  nntU  after  a  preliminary  exami- 
nation, and  then  only  for  the  offense  for 
which  the  defendant  had  bem  held  by  the 
magistrate.  Taner  v.  People,  84  Mich.  286^ 
was  a  case  Identical  In  its  fticts  with  ref- 
erence to  preliminary  examination,  ctmuntt- 
ment  and  Information,  with  the  case  at  bar. 
The  court  speaking  of  the  examination,  said: 
"And  It  Is  only  when  It  shall  appear  from 
such  examination  that  an  offense  not  cog- 
■  nlzable  by  a  Justice  of  the  peace  has  been 
'  committed,  and  that  there  Is  a  probable 
cause  to  believe  tne  prisoner  guilty  thereof, 
that  be  can  be  held  for  trial.  Comp.  Laws 
1871,  K  7859,  7860.  The  clear  evident  In- 
tent of  this  statute  was  that  the  magistrate 
should  exercise  bis  best  Judgment  in  the  mat- 
ter, that  he  should  from  the  testimony  deter- 
mine whether  the  crime  charged  in  the  war- 
rant had  been  committed,  or  where,  as  In 
this  case,  the  offeose  charged  Includes  one  or 
more  of  lesser  degree,  the  magistrate  should 
determine  which  offense.  If  any,  had  been 
committed,  so  that  the  accused  might  not  be 
placed  upon  trial  In  the  circuit  to  answer  to 
a  charge  different  or  greater  than  the  one 
on  which  he  had  been  examined,  and  to  an- 
swer which  he  had  been  held  for  trial.  If 
this  were  not  so,  we  should  have  the  magis- 
trate binding  over  for  one  offense,  and  the 
prosecuting  attorney  filing  an  Information 
for  another  and  different  one;  or  the  magis- 
trate blncUng  orer  to  answer  to  an  offense 
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•f  oae  HiBgne,  and  tbs  proaecntiiiK  attorney 
flUnC  an  InAnrmatioa  for  a  like  offense  of  a 
Uglier  degree.**  This  case  Beems  to  hare 
been  nnlfonnly  followed  and  r^>eatedly  ap- 
ivoved  l>y  the  Mlctalgen  court  See:  Brown 
▼.  PeoiAe,  80  Midi.  37;  People  r.  Evans,  72 
Bfich.  367,  40  N.  W.  478 ;  People  Becktel. 
80  Mlcli.  623.  45  N.  W.  682;  People  T.  Plch- 
ette,  111  Mlcta.  461,  60  N.  W.  730. 

In  Wyoming  the  matter  of  proeecntlon  by 
Informatimt  la  regnlated  t:^  atatnte,  rather 
than  by  conatltntlcmal  prorlelon.  The  atat^ 
hte  on  the  subject  la  aa  fbllowa:  "No  lnfor< 
maUon  shall  be  filed  agalnat  any  person  for 
any  felony  nntll  andi  person  shall  have  bad 
a  jirellmlnary  examination  therefor,  as  pro- 
Tided  law,  before  a  Justice  of  the  peace 
or  other  examining  magistrate  or  officer,  and 
shall  hare  been  held  for  trial  by  such  court 
or  officer,  unleas  such  pNatm  ahall  have  walT- 
ed  hla  right  to  such  examination:  Provided, 
however,  that  sndi  Information  may  be  filed 
wtthont  andi  examlnatlOTi  against  fugitives 
fnun  Justice."  In  State  v.  Boulter,  6  Wyo. 
286^  88  Paa  888,  the  court  considered  this 
statute  and  the  power  of  the  proaecntlng  at- 
torney to  file  an  information,  and  held  that 
'*a  prosecuting  attorney  can  proceed  by  In- 
fOTmation  only  fOr  the  offense  designated  by 
the  magistrate  who  holds  the  examination.** 
In  that  case  the  court  held  tiiat  the  atatute 
did  not  vest  any  Judicial  discretion  in  the 
prosecuting  attorney  or  any  authority  to  de- 
termine for  what  crime  he  would  file  his  In- 
formation, but  that,  on  the  coutrar;,  the  ac- 
tion of  magistrate  supplied  the  action  of 
a  grand  Jury,  and  that  the  province  of  the 
prosecutor  was  simply  to  discharge  the  cleri- 
cal and  ministerial  act  of  preparing  and  fil- 
ing the  information. 

In  California  they  have  a  constltntlonal 
provision  on  the  subject  and  also  statutes 
very  similar  to  ours.  The  Constitution  of 
Gallforuia  (section  8,  art  1)  Is.  however,  dif- 
ferent from  our  coostltutlonal  provision,  and 
is  not  expressed  in  the  negative  or  prohibitive 
form.  It  says:  "Offenses  heretofore  required 
to  be  prosecuted  by  indictment  sball  be  pros- 
ecuted by  information,  after  examination  and 
commitment  "by  a  magistrate,  or  by  Indict- 
ment, with  or  without  such  examloatlon  or 
commitment,  as  may  be  prescribed  by  law. 
•  •  •  "  The  Supreme  Court  of  California 
prior  to  1904  uniformly  held  that  the  prose- 
cutor was  not  limited  to  the  offense  for  which 
the  prisoner  was  committed,  but  that  he 
might  file  his  information  for  any  offense 
disclosed  by  the  depositions.  People  v.  Vier- 
ra,  67  Cal.  231,  7  Pac.  640;  People  v.  .Lee 
Ah  Chuck,  68  Cal.  602,  6  Pac.  859;  People 
v.  Christian,  101  Cal.  471,  35  Pac.  1043.  On 
March,  1904,  the  Supreme  Court  of  California 
decided  the  case  of  People  v.  Noglrl,  142  Cat 
B96,  76  Pac.  490,  and  overruled  all  the  for- 
mer decisions  on  this  question,  and  held 
"that,  where  one  Is  committed  for  a  certain 
offense  by  the  examining  magistrate,  the  dis- 


trict attorn^  haa  no  authority  to  file  an  in- 
formaUcm  against  him  for  another  offenae." 
After  reciting  the  provlalons  of  the  Gonstltu- 
tlon  and  statute  on  the  subject,  and  hi  pass- 
big  npon  the  principle  Involved,  the  court 
said:  "There  is  thus  neltber  in  Qie  Consti- 
tution, nor  In  the  lawa  enacted  In  further* 
ance  of  it,  the  slightest  vestige  of  Judicial, 
discretionary,  or  appellate  power  given  to  the 
district  attorney  In  controIllD^  the  action 
of  the  committing  magistrate.  His  functions 
are  ministerial  purely.  He  is  told  to  file  an 
Information  charging  the  defendant  with  the 
offense  for  which,  after  Judicial  Inquiry,  he 
has  been  held  to  answer.  It  Is  to  be  remem- 
bered that  the  examination  and  commitment 
by  a  magistrate  for  a  felony  la  but  substi- 
tuted process  tor  the  action  of  the  grand 
Jury  In  finding  an  indictment,  and  the  dis- 
trict attorn^  occupies  no  higher  nor  differ- 
ent place  in  the  one  mode  of  investigation 
than  he  doea  in  the  other.  A  grand  Jury  in- 
qnlrea  as  to  the  commission  ot  a  felony,  and 
believea  that  a  true  bill  should  be  found 
against  John  Doe,  charging  him  with  man- 
slaughter. It  becomes  the  duty  of  the  dis- 
trict attorney,  under  the  instructions  at  tiie 
grand  Jury,  to  frame  auch  a  bill,  and  his 
powers  go  no  further  than  to  do  ao.  He 
may  advise  the  grand  Jury ;  but  whoi  final* 
ly  they  have  reached  theh:  determination, 
and  given  blm  bis  Instmctiona.  his  sole  duty 
under  the  law  Is  to  obey  them.  So,  In  the 
case  of  the  examination  held  before  the  com- 
ipltting  magistrate,  It  Is  not  In  contempla- 
tion of  the  law  that  the  district  attorney 
may  snbstltute  his  Judgment  for  that  of  the 
Judicial  officer,  and  lay  any  charge  against 
an  offender  other  than  that  for  which  the 
magistrate,  like  the  grand  Jury,  has  decided 
that  he  should  be  put  upon  trial." 

In  Kansas  the  right  to  prosecute  on  Infor- 
mation seems  to  be  regulated  by  statute 
alone ;  the  statute  reading :  "No  Information 
shall  be  filed  against  any  person  for  any  of- 
fense until  such  person  shall  have  had  a  pre- 
liminary examination  therefor,  as  provided 
by  law,  before  a  Justice  of  the  peace."  In 
State  V.  Span  I  (ling.  24  Kan.  1,  Justice  Brewer, 
then  on  the  supreme  bench  of  Kansas,  and 
speaking  for  the  court  as  to  the  manner  of 
stating  the  charge  before  the  magistrate  and 
the  subsequent  information,  said:  "It  will  be 
remembered  that  these  preliminary  proceed- 
ings are  generally  had  before  Justices  of  the 
peace,  officers  not  learned  In  the  law,  and  If 
the  same  fullness  and  precision,  the  same  pre- 
cautions against  all  the  contingencies  of  the 
testimony,  were  required  there  as  in  the  In- 
formation or  Indictment  Justice  would  be 
often  delayed  and  defeated.  All  that  can  be 
required  Is  that  there  shall  be  a  single  state- 
ment, containing  the  substantial  facts  of  the 
offense  charged,  and  then  the  prosecutor,  in 
preparing  the  Information,  may  use  many 
counts,  varying  In  them  the  formal  and  non- 
essential matters  of  the  crime.  Be  may  not 
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add  a  new  offense.  To  larceny  he  may  not 
add  robbery ;  nor  to  murder,  arson.  Neither 
may  be  add  to  the  larceny  of  one  piece  of 
property,  the  larceny  of  another.  He  may 
not  Bubetltnte  one  offense  for  another ;  but 
he  may,  by  several  counts,  guard  against  the 
contlDgendeB  of  the  testimony."  This  rule 
seems  to  have  been  uniformly  followed  and 
approved  by  the  Kansas  court.  See :  State  t. 
Reedy,  44  Kan.  190,  24  Pac.  66;  State  r.  Jar- 
rett,  46  Kan.  754,  27  Pac.  146;  State  v.  Ooetz. 
65  Kan.  125,  69  Pac.  187. 

The  same  quratlon  arose  In  the  state  of 
Washington,  and  the  Supreme  Court,  In  the 
case  of  the  State  t.  Myers,  8  WMh.  177,  36 
Pac.  580,  766,  disposed  of  the  question  sum- 
marily without  giving  it  any  consideration  In 
the  written  opinion.  The  court  said:  "We 
know  of  no  law  requiring  the  information  to 
charge  the  same  crime  as  that  named  in  the 
commitment:"  Whether  or  not  the  matter 
was  fully  presented  or  considered  by  the 
court  we  are  not  advised.  An  examination 
of  the  Constitntlon  and  statutes  of  Washing- 
ton, however,  discloses  that  they  differ  es- 
SCTtlally  and  materially  from  the  provisions 
found  in  this  state.  Section  25,  art  1,  Const 
WastL;  sections  6801  and  6802,  Balllnger's 
Ann.  Codes  &  St  Wash,  (sectiona  1524.  2077, 
Pierce's  Code).  In  tiiat  state  a  preliminary 
examination  and  commitment  Is  not  essottlal 
or  a  iH'erequlslte  to  the  filing  of  an  Informa- 
tion  by  the  prosecutor. 

In  Wisconsin  It  Is  held  tbat  the  prosecator 
may  file  an  information  for  any  offense  dis- 
closed by  the  depositions;  but  this  Is  regu- 
lated by  statute.  Section  4653  of  the  Wis- 
consin Statutes  of  1888  spedflcally  provides 
tbat  the  prosecuting  attorney  may  file  his  in> 
formation  for  any  offense  disclosed  by  the 
evidence  as  set  forth  In  the  d^Kwltions, 
whether  it  be  the  offense  on  which  he  was  ez- 
amlned,  or  for  which  he  was  conunltted,  or 
for  some  other  offense. 

After  an  examination  of  the  various  con- 
stitutional and  statutory  provisions  of  the 
different  states  on  this  subject,  and  the  con- 
BtmctlonB  placed  upon  them  by  the  highest 
courts  of  the  states,  we  condude  that  the 
general  and  prevailing  opinion  Is  to  the  ef- 
fect that  where  the  statute  or  Constitution 
says  that  *^o  information  shall  be  filed 
against  any  person  until  such  person  shall 
have  had  a  preliminary  exanUnatton,"  or  un- 
til "after  a  commitment  by  a  magistrate,** 
such  proviMon  has  the  effect  of  prohibiting 
the  filing  of  an  Informatlcm  for  any  other 
offrase  than  that  for  which  the  accused  was 
held  by  the  committing  magistrate.  Such 
Is  clearly  and  unmistakably  the  meaning  and 
intent  of  our  constitutional  provision.  It  was 
undoubtedly  the  Intention  of  the  constitution- 
al convention,  when  Inserting  the  clause  "aft- 
er a  commltm^t  by  a  magistrate,"  In  section 
8  Of  the  BIU  of  Rights,  to  prohibit  the  trial 
of  any  person  for  a  felony  or  other  offense, 
not  cognizable  by  a  probate  or  Justice  court, 
until  after  be  had  been  accorded  a  prelimi- 


nary examination  and  been  committed  to  an- 
Aver  therefor  by  the  committing  magistrate. 
It  was  intHided  by  this  prohibition  to  ac- 
cord every  accused  person  a  bearing  before 
a  committing  magistrate  on  the  particular 
offense  for  whl<di  he  was  subsequently  to  be 
tried  on  information  of  the  public  prosecutor. 
It  was  likewise  intended  that  the  "probable 
cause"  for  Informing  against  the  defendant 
and  putting  him  on  trial  in  the  district  court 
should  flrat  •be  found  by  the  magistrate.  The 
act  of  preparing  the  Information  was  left  to 
the  prosecutor,  and  la  a  ministerial  act  the 
same  as  If  be  were  preparlbg  an  Indictment 
or  presentment  for  the  grand  Jury.  The  stat- 
ute adopted,  in  order  to  carry  out  the  provl- 
slons  of  the  ConstitntiTO,  provides,  among 
other  things,  as  follows  (sectimi  7662,  Rev. 
Codes) :  "No  Information  shall  be  filed 
against  any  person  for  any  off^s^  until  such 
person  shall  have  had  a  preliminary  exami- 
nation therefor,  as  provided  by  law,  before 
a  Justice  of  the  peace  or  other  examining 
magistrate  or  officer,  unless  such  person  shall 
waive  his  right  to  such  examination,  •  *  •  ■* 
etc.  It  vrill  be  observed,  from  the  provlBlons 
of  this  statute  that  an  Information  cannot 
be  filed  against  a  person  for  any  offense  until 
he  has  first  had  a  "preliminary  examination 
therefor";  that  is,  he  must  have  first  had 
a  preliminary  examination  for  the  particular 
offense  charged  by  the  lnformatl<m  of  the 
public  prosecutor.  To  the  same  effect  we: 
State  T.  Bralthwaite^  8  Idaho  (Hash.)  119,  27 
Pac.  731 ;  State  v.  Farrls,  6  Idaho,  666.  61 
Pac.  772 ;  State  t.  Knndtwn,  10  IdahOi  6TO, 
76  Pac  641. 

The  authorities  all  agree  that  no  formal  or 
detailed  charge  or  description  of  the  offaise 
Is  necessary  In  the  complaint  before  the  mag- 
istrate, and  that  all  that  is  required  is  a  gen- 
eral description  or  designation  of  the  offense, 
so  that  the  defendant  may  be  given  a  fair 
opportunity -to  know,  by  a  proffered  prelimi- 
nary examination,  the  general  character  and 
outline  of  the  offense  for  which  be  is  to  have 
an  examination.  State  v.  Jarrett  46  Kan. 
754,  27  Pac  146;  People  v.  Becktel,  80  Mich. 
623.  46  M.  W.  682;  People  v.  Plcbette^  111 
Mich.  461,  69  N.  W.  739.  It  is  also  true  that 
a  preliminary  examination  on  the  charge  of 
murder  necessarily  Includes  all  the  d^rees  of 
murder  and  manslaugbtw  as  well.  An  ex- 
amination for  the  greater  offense  would  In- 
clude the  lesser  oBweM  which  are  neces- 
sarily and  as  a  matter  of  law  Included  with- 
in the  offraise  named  and  diarged.  So  In  this 
case  the  examination  on  the  charge  of  murder 
Included  the  charge  of  manslaoghter,  and  it 
was  within  the  power  of  the  magistrate  to 
hold  the  defendant  t<x  manslaughter ;  but  it 
was  not  within  the  powa  or  authority  of 
the  prosecutor  to  file  an  Information  under 
that  commitment  for  a  higher  or  dlfferrat  of- 
fense than  that  for  which  he  was  committed. 

Counsel  for  the  state  dte  State  v.  Farrla, 
6  Idaho,  666. 61  Pac  772,  and  State  t.  Knndt- 
Bon,  10  Idaho,  676^  76  Pac  Ml,  as  support- 
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Ing  the  contrition  tbat  the  proflecntDr  may 
Ole  his  Intormatton  for  any  offraise  dlaclosed 
bs  the  depositions  taken  whether  or  not  it  be 
the  offense  for  which  the  accused  was  com- 
mitted by  the  magistrate.  In  State  t.  Far- 
lis  the  court  held  that  "a  preliminary  ex- 
amination upon  the  offense  charged  is  an  es- 
eratlal  prerequisite  in  the  filing  of  an  infor- 
mation." It  is  true  that,  In  course  of  the  dls- 
«U8alon  of  tliat  point,  the  court  observed  that 
the  information  would  be  controlled  by  "the 
offense  established  by  the  depositions  upon 
the  preliminary  examination."  Viewing  this 
lattor  expression,  however.  In  the  light  in 
which  it  was  used,  we  do  not  think  it  had 
reference  to  the  question  now  nnder  discus- 
sion, or  as  In  any  respect  supporting  the  posi- 
tion of  the  state  in  this  case.  In  the  Knudt- 
son  Case  the  court  held  tbat  the  Infornutlon 
conid  not  charge  any  offense  that  was  not  dis- 
closed by  the  depositions.  We  fall  to  find 
anything  In  the  cases  from  this  court  that  in 
any  way  conflict  with  the  views  herein  ex- 
pressed. The  rule  adopted  In  this  opinion 
can  in  no  way  hamper  or  embarrass  the  pros- 
ecution of  crimes.  Under  the  statute  it  is 
made  the  duty  of  the  prosecuting  attorney  to 
attrad  before  magistrates  and  conduct  pre- 
liminary examlnatlona.'  Section  2082,  Bev. 
Oodes.  He  may  cause  an  examination  to  be 
had  for  sncb  offense  as  he  deems  proper. 

The  next  qnestlon  to  be  considered  In  this 
case  is  the  objection  urged  against  the  action 
of  the  court  in  giving  to  the  jury  instruction 
No.  83  on  the  rl^t  of  self-defense.  In  this 
case  the  killing  was  admitted.  There  were 
a  number  of  eyewitnesses  to  the  occurrence. 
The  defendant  offered  to  Justly  his  action  on 
the  grounds  of  self-defense  and  produced  evi- 
dence to  establish  that  defense.  The  court, 
by  subdivision  3  of  his  Instruction  No.  20,  set 
forth  very  clearly  and  concisely  the  law  on 
the  subject  of  self-defense  as  follows :  "Where 
one  without  fault  Is  placed  under  circum- 
stances sufficient  to  excite  the  fears  of  a  rea- 
sonable person  that  another  designs  to  com- 
mit a  felony  or  some  great  bodily  Injury  up- 
on htm,  and  to  afford  grounds  for  a  reason- 
able belief,  as  a  reasonable  man,  that  there 
Is  Imminent  danger  of  the  accomplishmmt  of 
the  design,  he  may,  acting  under  these  fears 
alone,  slay  his  assailant  and  be  justified  by 
the  appearances.  And  as,  where  the  attack 
Is  sudden,  and  the  danger  imminent,  he  may 
Increase  his  danger  by  retreat,  so  situated 
be  may  stand  his  ground,  that  becoming  his 
'wall,'  and  slay  hla  aggressor,  even  if  It  be 
proved  that  he  might  more  easily  have  gain- 
ed his  safely  by  fitght  So,  too,  under  such 
circumstances  he  may  pursue  and  slay  bis  ad- 
versary; but  the  pursuit  must  not  be  In  re- 
venge nor  after  the  necessity  for  the  defense 
has  ceased,  but  mnst  be  prosecuted  In  good 
faith  for  the  sole  end  of  winning  his  safety 
And  securing  his  life."  To  this  Instruction 
no  objection  is  made.  Succeeding  that  he 
cave  instruction  No.  S3,  which  is  as  follows : 
•*The  court  Instructs  the  jury  that,  before  a 


party  can  Justly  the  taklo«  of  lite  in  self- 
defense,  he  must  show  that  there  was  rea- 
sonable ground  for  believing  that  he  was  in 
great  peril,  and  that  the  killing  was  neces- 
sary for  his  escape,  and  that  no  other  safe 
means  was  open  to  him.  When  one  believes 
himself  about  to  be  attacked  by  another  and 
to  receive  great  bodily  Injury,  It  Is  his  duty 
to  avoid  the  attack  If  he  can  safely  do  so; 
and  the  right  of  self-defense  does  not  arise 
until  he  has  done  everytlilng  In  Us  power 
to  avoid  tbls  necessity." 

The  latter  Instruction  needs  no  discussion 
or  argumrait  to  disclose  that  it  is  erroneous. 
The  law  has  never  pi-evailed  in  this  country 
as  enunciated  In  instruction  S3.  In  the  first 
places  a  person  confronted  with  great  danger, 
or  what  would  appear  to  a  reasonable  person 
as  great  danger,  has  a  clear  legal  right  to 
act  upon  appearances  such  as  would  Influence 
the  action  of  a  reasonable  person.  It  may 
turn  out  that  no  actual  danger  whatever  con- 
fronted him,  and  that  the  whole  thing  was 
only  an  apparent  danger;  but  the  law  of 
seU-defoise  does  not  require  a  man  to  wait 
until  he  ascertains  whether  the  danger  Is  ap- 
parent or  reaL  Acting  as  a  reasonable  man 
would  act  under  similar  circumstances,  he 
may  take  steps  to  defend  himself,  and  may 
for  that  purpose  become  an  actor  himself. 
The  most  serious  objection  to  this  instruc- 
tion, however,  is  found  in  the  latter  part 
thereof,  wherein  tbe  court  told  the  jury  that 
"the  right  of  self-defense  does  not  arise  until 
he  has  done  everything  In  his  power  to  avoid 
tills  necessity."  This  is  not  the  test  to  be  ap- 
plied, and  it  Is  not  the  rule  to  be  given  to 
a  Jury  as  the  law  of  self-defense.  A  man  plac- 
ed under  an  apparently  threatening  and  men- 
acing danger  is  only  expected  to  act  as  a 
reasonably  prudent  person  would  act  under 
similar  circumstances  and  surroundings.  Un- 
der such  drcumstances  he  ordinarily  uas  but 
a  moment  for  deliberation  and  decision.  It 
might  so  happen  that  as  a  matter  of  fact  he 
could  have  done  any  one  of  a  number  of  oth- 
er things,  and  ther^y  have  avoided  the  dan- 
ger and  refrained  from  committing  the  hom- 
icide. After  he  hnn  acted  he  cannot  t>e  judg- 
ed from  tbe  theoretical  standpoint  of  the  man 
who  is  resting  in  both  apparrat  and  real  safe- 
ty, confronted  by  no  danger,  and  menaced  by 
no  threats  or  demonstrations  of  sudden  vio- 
lence and  felonious  Import  He  must  act 
quickly.  He  must  act  as  a  reasonable  and 
prudent  man  would  be  Illcely  to  act  under 
similar  conditions  and  circumstances,  and 
this  is  all  the  law.  reason,  or  justice  demands. 
This  question  was  considered  at  some  length 
by  Justice  Harlan  In  the  Supreme  Court  of 
the  United  States,  in  Beard  v.  United  States. 
158  U.  8.  650,  15  Sup.  Ct  962,  89  U  Ed.  1080. 
In  that  case  the  court  considered  Instructions 
which.  In  effect,  told  the  jury  that  the  accus- 
ed must  have  done  everything  within  his 
power  to  avoid  the  killing  before  he  could 
Justify  on  the  ground  of  self-defense.  The 
court  said  that  such  tiad  never  been  the  law 
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In  tbia  country  and.  rarlewed  the  antboritteB 
on  the  anbject.  See  Sttk  t.  Terrltorjr.  10  Okt 
46,  60  Pvlc  797.  It  Bhould  also  be  obsored 
that  iDBtructlonfl  numbered  20  and  8S,  above 
qnoted.  are  In  direct  conflict  with  each  oth< 
et,  and  bearing  opon  the  aame  anbject,  as 
they  dOt  the  jury  was  left  to  grope  in  the 
dark  as  to  the  true  rote  of  law  to  be  applied 
In  sncfa  case. 

The  defendant  also  complains  of  the  ac- 
tion of  the  court  In  giving  instruction  No. 
46.  That  Instmctlon  to  as  follows:  **The 
Jury  are  Instmcted  fliat  In  this  trial  testi- 
mony of  the  previous  good  character  of  the 
defendant  as  a  peaceable  law-abiding  citi- 
zen iB  proper  evidence  to  be  snbmttted  to 
the  Jnry,  and  sfaonld  always  be  considered 
by  the  Jury  In  connection  with  the  other 
evidence  and  drcamstances  In  this  ease, 
and  if  the  Jnry  find  from  all  the  evidence, 
induding  the  evidence  of  good  character, 
that  ttiere  is  reasonable  donbt  as  to  the 
guilt  of  the  accused,  they  should  acauit 
If,  however,  the  Jnrr  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
ddfuidant  committed  the  crime  in  question 
as  charged  In  the  Information.  It  will  he  your 
sworn  duty  as  Jurors  to  find  ttie  defendant 
guilty,  even  thongh  the  evidence  may  satis- 
fy your  minds  that  the  defendant,  previous 
to  the  commission  ,of  the  alleged  crime,  had 
sustained  a  good  reputation  as  a  peaceable;' 
law^bldlng  citizen;  but  tbe  evidence  of 
good  character  Is  to  be  considered  with  all 
the  other  evidence  In  the  case  in  determin- 
ing whether  the  witnesses  who  have  testi- 
fied to  facts  tending  to  incriminate  him 
have  been  mistaken,  or  have  ^tlfied  false- 
ly or  truthfully."  The  particular  objection 
made  by  defendant  to  thia  Instrnctlon  goes 
to  the  latter  part  of  the  Instruction,  In  which 
the  court  told  the  Jm?  that  the  evidence  of 
good  charactw  is  to  be  considered  **ln  de- 
termining whether  the  witnesses  who  have 
testified  to  facts  tending  to  incriminate  the 
defendant  have  been  mistaken,  or  have  tes- 
tified falsely  or  trothfully."  While  this 
portion  of  the  Instruction  may  not  have  been 
so  prejudicial  to  the  defendant  that  it  ma- 
ter laly  affected  the  verdict  in  the  case,  still 
it  is  contrary  to  the  authorities.  Latimer 
T.  State,  65  Neb.  600,  78  N.  W.  207,'  70  Am. 
St  Rep.  408;  State  r.  Van  Kuran,  2S  Utah, 
8,  69  Pac  00.  In  the  former  of  these  cases, 
the  court,  speaking  of  an  lnBtructl<m  contain- 
ing substantially  the  same  provision  as  the 
latter  part  of  the  foregoing  InatmcUon,  said: 
"When  one  Is  accused  of  crime,  evidence  of 
his  previous  good  character  is  admissible, 
In  his  behalf,  upon  the  theory  that,  being 
of  good  character.  It  Is  improbable  that  he 
would  have  committed  the  crime  with  which 
he  la  charged,  and  It  Is  for  the  Jury  to  weigh 
and  consider  and  give  such  effect  as  they 
think  It  entitled,  in  considering  and  deter- 
minli^  whether  the  accused  is  guilty  of  the 
f*clme  with  which  he  Is  charged;  but  this 
flirldence  is  not  submitted  to  the  considera- 


tion of  tile  Jury,  tor  the  purpose  of  enabling 
them  to  determine  whether  witnesses  who 
have  testified  for  the  state  have  been  mla* 
taken  or  testified  falsely,  as  the  com^  told 
the  Jury  In  Instruction  No.  14."  Evidence 
of  thB  good  character  of  tbe  accused  Is  usu- 
ally admitted  in  cases  of  circumstantial 
evidence  against  the  defendant,  and  also  in 
cases  where  the  commission  of  the  offense 
is  admitted,  and  the  pin  of  self-defense  Is 
interposed.  In  tin  latter  class  of  cases,  snch 
evidence  Is  Introduced,  not  for  the  purpose 
of  disputing  or  contradicting  the  witnesses 
who  have  testified  against  the  defendant, 
but  more  particularly  for  the  purpose  of 
showing  that  tiie  defendant,  whoi  he  com- 
mitted the  fatal  act,  did  so  under  an  honest 
and  consdratious  belief  that  It  was  neces- 
sary for  the  protection  of  his  person  or  bis 
life.  It  tends.  In  fact,  to  show  that  be 
acted  with  good  motives,  and,  on  tbe  can- 
trary,  tends  to  disprove  that  he  was  acting 
witii  a  bad,  malicious,  or  criminal  motive 
or  Intent  The  fact  that  a  man  has  always 
been  a  peaceable  and  law-abldtog  citizen 
raises  a  presumptlim  in  favor  of  Us  good 
motives  when  he  commits  a  given  act  Bvl- 
d«ice  of  the  good  character  of  tiie  accused 
should  go  to  the  Jury'  for  their  consldraatlon 
the  same  as  any  other  evidence  in  the  case^ 
and  should  not  be  limited  in  its  scope  or  ef- 
fect 

Since  a  new  trial  may  be  liad  In  this  case, 
there  Is  one  further  question  tbat  it  will  be 
necessary  for  us  to  consider.  In  the  trial 
hi  the  lower  court  one  J.  B.  Creswell  wtm 
called  as  a  witness  on  behalf  €t  the  state, 
and  In  course  of  the  examination  he  was 
asked  what  occurred  In  his  saloon  at  Payette 
In  October,  1907,  In  regard  to  any  threat 
the  defendant  might  have  made.  To  this 
counsel  for  defendant  objected.  The  court 
OTermled  the  objection,  and  the  witness  an- 
swered as  follows:  "Defendant  had  a  gun 
in  hts  possession,  and  was  changing  It  from 
one  pocket  to  another  so  that  I  saw  the 
gun.  He  was  talking  there;  nothing  In  re- 
gard to  anything.  X  tapped  him  on  the 
shoulder,  and  said,  'You  had  better  leave 
that  with  me  until  you  get  ready  to  go  home.' 
He  stepped  around  tbe  end  of  the  bar,  and 
partly  taking  it  out  of  hfa  pocket  and  I 
took  it  the  rest  of  the  way  out  and  put  it 
In  tbe  safe.  He  came  In  there  and  was 
standing  there  dianglng  it  from  one  pocket 
to  another,  so  that  I  seen  be  bad  bis  gun; 
but  he  had  said  nothing  at  tbat  time,  and 
I  tapped  him  on  the  shoulder  and  baiA  him 
to  step  around  the  end  of  the  bar,  and  that 
he  had  better  give  the  gun  to  me,  or  leave 
It  until  he  was  ready  to  go  borne,  and  he  did, 
and  I  put  it  in  the  safe  and  k^t  it  there 
for  about  a  week.  When  he  got  ready  to  go 
home,  he  wanted  me  to  give  it  to  him;  said 
he  had  tbat  gun  for  a  purpose  and  might 
need  it  A  little  bit  afterwards  be  said  he 
wanted  it  when  he  got  ready  to  go  home; 
that  he  had  it  for  a  purpose,  and  might  need 


Digitized  by  Google 


aaked  me  for  his  gnn,  and  I  opened  the 
Hfe  and  gave  It  to  him.  This  occurred  at 
Bank's  Saloon  at  Payette,  In  Canyon  county, 
Idabo.  I  ttalnfc  I  got  the  gnu  on  October 
28d,  and  gave  It  to  him  on  the  Stfth.  This 
was  in  Octobw,  1907."  Thto  evidence  was 
inadmissibler  and  could  have  serred  but  <me 
purpose,  and  tliat  was  to  disdose  ttie  ftict 
tiuit  the  defendant  at  some  tvevlous  time 
had  been  carrying  a  gun  and  conveyed  an 
bubiuatltm,  vlttiout  any  direct  proot,  that 
be  was  carrying  the  gun  for  Whitney.  It 
wDl  be  obanred  that  the  witness  In  no  way 
refers  or  connects  the  conversation  with 
Whitney,  eitiwr  directly  or  indirectly;  aor 
does  it  appear  that  the  witness  even  thought, 
<v  had  any  reason  to  believe,  that  the  de- 
fendant had  any  refwmoe  to  Whitney  when 
be  said  he  might  need  tlie  gm.  A  man  may 
need  a  gnn  for  a  great  many  tilings  oUm 
tlian  that  of  shooting  his  neli^bor.  In  fiict^ 
It  riionld  be  prwnmed,  in  tbe  first  lintance, 
tiiat  a  man  is  gcdng  to  use  his  gun  for  a  law- 
ful pnrpose,  and  that  he  Is  not  out  gunning 
for  his  neighbor.  It  was  eminently  propw 
for  the  state  to  prove  any  threats  that  tlie 
defendant  might  ban  made  against  the  per- 
son of  Whitney ;  but  the  erltence  above  re- 
cited was  entirely  dlsc<mnected  and  dissod- 
Bted  from  sny  reference  to  Whitney  what- 
ever OT  to  any  nnlavrf  ul  purpose. 

We  do  not  find  any  other  question  In  this 
record  that  requires  or  deserves  our  fur- 
ther consideration. 

Tlie  judgment  is  reversed,  and  the  cause 
Is  remanded,  with  direction  to  the  trial  court 
to  sustain  the  motion  to  quash  and  aet  aside 
the  Information.  Ihia  will  not  prevent  the 
proseentor  from  filing  an  Infonnatloa  for 
manslaughter  if  he  fetis  that  the  evldmce 
will  justify  a  trial  on  tliat  charge. 

Judgment  reversed,  and  cause  remanded. 

SULLIVAN,  a  J.,  and  STSIWART,  J.,  con- 
cur. 


(17  Idaho,  806) 

FIRST  NAT.  BANK  OF  WEISER  et  aL  t. 
WASHINGTON  COUNTY  et  al. 
(Supreme  Court  of  Idaho.    Nov.  27.  1909.) 

1.  Taxation  (J  347*)  —  Ahsessmkitt— Couwir 
Abbebsob— PowEBS— Agbeeuent  with  Tai- 

PATBBS. 

The  county  awcBaor  hai  no  power  or  au- 
thority to  bind  the  connty  or  its  board  of 
egoalizatiMi  by  any  agreement  he  may  make  or 
enter  into  with  the  taxpayer  as  to  the  valua- 
tion to  be  placed  npon  any  apecifie  property, 
or  the  waiver  of  deductions  and  exemptions. 
His  duties  are  prescribed  by  law,  and  the  tax- 
payer is.  chargeable  with  notice  of  the  scmw  of 
his  authority  and  the  power  with  which  he  bi 
invested  and  the  limitations  thereof.  He  is  re- 
quired to  assess  ali  the  taxable  property  of  his 
coon^  at  its  "full  cash  value,"  and  has  no  an- 
thorlty  to  assess  It  otherwise. 

[E3d.  Note.— For  other  cases,  see  Taxation. 
Cent.  Diif.  9  580:  De&  D\g.  |  347.*1 


UDoer  loe  provisioi 
Codes,  the  connty  comrn 
are  refjiiired  to  meet  od 
July,  Id  each  year,  as  a  I 
the  purpose  of  examinl 
and  equalizing  the  ai 
throughout  the  county,  i 
pelling  the  assessment  a 
or  causing  to  be  raised,  i 
erty  which,  in  the  judgi 
not  been  assessed  at  a 
special,  separate,  or  persi 
log  Is  required  to  be  ^' 
any  action  proposed  to  b 
change,  or  alteration  in 
property  of  any  taxpayer 

rEil  by  the  board  thai 
BO  raised,  or  the  assi 
tered,  and  notice  thereof 
the  clerk  In  conformity 
section  1609.  Rev.  Code* 
when  and  where  the  tar 
object  and  protest  agali 
change,  or  alteration. 

[Ed.  Note.— For  othei 
Cent.  Dig.  I  854;  Dec 

&  Taxation  (§  491*)—. 
KATioN— Final  Abbess 

Uuder  the  provlsioni 
Codes,  the  lioara  is  reqa 
a  board  of  equalisation  ' 
ot  July,  In  each  year,  fo 
)ng  the  objections  that 
party  whose  assessment 
change,  alter,  or  modify ; 
ing  that  the  order  is  ma 
change  is  authorized  to 
assessment  roll,  in  confor 
ments  of  section  1700,  Be 
[Ed.  Note.— For  other 
Dec  Dig.  {  491.»] 

4.  Taxation  ({  482*)  —  ] 
iNQ  Assessments  —  Oi 
Hearinq — Waives. 
Where  the  board  of 
an  order  proposing  a  rail 
any  specinc  property,  ai 
wbom  such  property  Is  t 
pears  at  the  time  and  pli 
ing   on   such  proposed 
against  the  same  and  sul 
thereby  waives  the  servici 
thereafter  be  heard  to  obji 
board  on  the  ground  that  1 
notice. 

[Ed.  Note.— For  other 
Cent.  Dig.  S  587 ;  Dec.  E 

6.  Taxation  (8  333')  —  A 
TioN  OP  Debts— Perso 
The  deduction  allow* 
account  of  unsecured  de 
resideota  of  this  state,  as 
ed  of  in  sections  1GS2, 
Godee,  Is  a  persMial  ri| 
corded  the  taxpayer  and  i 
taxpayer  bimselt 

[Ed,  Note.— For  other 
Cent.  Dig.  !  537;  Dec  ] 

6.  Taxation  (§  402*)  —  A 
TIONS— "UNBKCURED,  S 
Under  the  provisions 
and  1C85.  Rev.  Codes,  t< 
of  list  incorporated  in  se 
a  part  thereof,  the  share: 
aiM  state  tmuks  are  elas: 
cured,  solvent  debts"  du 
taxpayer,  and  the  taxpay 
titled  to  a  deduction  there: 
debts  doe  to  l>ona  &de  res: 
[Ed.  Note.— For  other 
Dec.  Dig.  §  402.*] 


•For  otlier  eases  see  uma  toplo  and  mgUod  NUHBEB  Id  D«c.  ft  Am.  Olga.  UOT  to 
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7.  Taxation  (8  833*)  —  Ab8es8MKNT  —  Uii8«- 
CTiBED  Debts— DEDnonos—CoHDmoM. 
One  claimiag  the  right  to  deduct  oniecared 
debts  must  periooally  waive  the  right  to  plead 
the  bar  of  the  statute  of  limitations  against  any 
of  the  claims  listed  and  for  which  he  claims  a 
deduction. 

[IQd.  Note.— For  other  cues,  aee  Taxation. 
Dee.  Dig.  I  838.*] 

&  Taxatior  (I  4)2*)  —  AssEBUcxNT— Bank 

StOOK— BXTBATEBBITOBIAI.  DEPOSITS. 

The  owner  of  bank  stock  is  not  entitled  to 
a  proportionate  or  corresponding  reduction  io 
vaJaatlon  thereof  for  the  purpose  of  taxation  on 
account  of  any  of  the  capital,  aurplas,  or  undi- 
vided pro&ta  of  such  bank  being  deposited  in 
an;  baiik  or  baolcs  outside  of  the  state. 

[Bd.  Note.— For  other  ca«B*  Me  Taxation, 
Dec.  Dig.  S  402.*] 

(Syllaboi  by  th«  Court) 

Appeal  from  District  Court,  Washington 
Comity ;  Bd.  L.  Bryan,  Judge, 

Action  by  the  First  National  Bank  of  Wel- 
sor  and  Its  atoddiolderB  to  review  the  action 
of  the  Board  of  Slquall^tlcm  ot  Washington 
County  OTdmng  certain  property  assessed 
against  the  bank,  and  In  also  ordering  a  raise 
In  the  valuation  ot  the  capital  stock  of  the 
bank  as  the  same  had  been  assessed  against 
the  etocltholders.  Jodgment  for  the  plaln- 
tltb,  and  the  defendants  appeal.  Judgment 
affirmed  In  part,  and  reversed  in  part 

Harris  &  Smith  and  Richards  &  Haga,  for 
appellants.  Lot  h.  F^tham.  fbr  respondents. 

AII/SHIG.  J.  This  action  was  Instituted  la 
the  district  court  for  the  purpose  of  review- 
ing the  action  of  the  board  of  equalization  of 
Washington  county  In  ordering  the  furniture 
and  fixtures  of  respondent  the  First  Nation- 
al Bank  of  Welser  placed  on  the  assessment 
roll  for  1907,  and  in  also  raising  the  assess- 
meirt  on  the  shares  of  the  capital  stock  In 
the  respondent  bank  as  assessed  against  its 
stockholders.  A  writ  Issued,  and  the  board 
of  equalization,  acting  through  its  clerk, 
made  return  to  the  writ,  and  after  a  hearing 
thereon  the  district  court  made  an  order  va- 
cating and  setting  aside  the  order  of  the 
board  both  in  asse^ing  the  furniture  and 
fixtures  of  the  bank  and  in  raising  the  as- 
sessed valuation  of  the  capital  stock  of  the 
bank.  This  is  an  appeal  from  the  order  and 
Judgment  of  the  district  court 

The  facts  are  as  follows:  On  about  June 
29, 1907,  the  respondent  bank  listed  Its  shares 
of  stock  for  taxation,  furnishing  the  assessor 
with  a  statement  of  the  names  of  the  stock- 
holders, together  with  the  numtier  of  shares 
of  8to<3c  owned  by  each,  the  capital  stock  of 
the  bank,  snnSlus,  and  undivided  profits,  and 
made  a  notation  on  the  list  as  follows:  "First 
National  Bank  capkal  stock  @  60%,  $50,000. 
No  exemptions  to  be  claimed."  The  bank 
claims  tti&t  It  had  an  agreement  with  the 
assessor,  at  the  time  It  furnished  the  list, 
Oiat,  in  consideration  of  the  stock  being  as- 
Mased  upon  a  basts  of  f30,000  for  the  entire 


valuation  of  the  bank's  assets,  tbe  stoc^old- 
ers  would  not  claim  any  ofteet  on  account 
of  any  unsecured  debts  owing  to  bona  fide 
residents  of  the  state.  The  stock  was  accord- 
ingly assessed  by  the  assessor  at  $30  per 
share.  On  July  9,  1907,  the  board  of  equal- 
ization ordered  the  fnmltnre  and  fixtures  of 
the  bank  placed  on  the  roll  and  assessed  at  a 
valuation  of  $600,  and  at  the  same  time  or- 
dered that  the  assessment  of  the  shares  of 
the  capital  stock  of  the  bank  be  raised  $18 
per  share,  making  the  total  assessment  of 
such  sto(^  $48  per  share.  On  July  10,  1907, 
the  clerk  of  the  board  gave  notice  of  the 
proposed  raise  as  authorized  and  provided 
for  in  section  1699,  Rev.  Codes.  On  July 
22, 1907,  in  compliance  with  the  requirements 
of  the  notice,  the  bank  and  also  the  stock- 
holders appeared  through  counsel  and  filed 
a  protest  against  the  proposed  raise  and  also 
against  the  assessment  of  Its  furniture  and 
fixtures,  and  supported  such  protests  with 
affidavits.  A  hearing  appears  to  have  been 
had  before  the  I>oard  on  the  22d,  24th,  and 
26th  days  of  July,  and  on  the  latter  date  the 
board  made  its  order  daiylng  the  application 
both  as  to  the  furniture  and  fixtures  of  the 
bank  And  the  proposed  raise  of  $18  per  share 
on  the  capital  stock  of  the  bank  and  ordwed 
that  the  assessment  be  made  as  proposed  iKf 
the  order  of  July  9tti. 

It  Is  conceded  on  this  appeal  that  the  ac- 
tion of  the  I>oard  in  ordering  the  bank  fur- 
niture and  fixtures  placed  on  the  assessment 
roll  and  assessed  at  the  sum  of  $600  was 
without  jurisdiction  and  is  void,  and  conse- 
quently that  portion  of  the  order  will  not  be 
considered  or  discussed  by  us  in  this  opinion. 

It  Is  contended  by  the  appellants,  however, 
that  the  action  ofthe  district  conrt  In  order- 
ing canceled  and  vacated  the  ordn-  of  the 
board  of  equalization  In  raising  the  assessed 
valuation  of  the  capital  stock  of  the  bank 
was  error,  and  that  it  should  be  reversed.  In 
the  first  place,  it  Is  a  well-established  rule  io 
this  court  that  the  writ  of  review  will  only 
issue  where  a  tribunal,  board,  or  officer,  ex- 
ercising Judicial  functions,  lias  exceeded  its 
Jurisdiction  as  such  tribunal,  board,  or  officer, 
and  there  Is  no  plain,  speedy,  or  adequate 
remedy  at  law.  It  has  likewise  been  held 
that  If  the  order  made  by  the  inferior  tribu- 
nal, board,  or  officer,  was  wittiin  Its  Jorisdic- 
tlon,  however  erroneous  the  action  may  have 
been,  It  cannot  be  reached  by  writ  of  review. 
People  V.  Lindsay,  1  Idaho,  394;  Rogers  v. 
Hays,  S  Idaho  (Hash.)  597.  82  Pac.  259;  Oie- 
mnng  Mining  Co.  v.  Hanley,  11  Idaho.  302.  81 
Pac.  619;  Dahlstrom  v.  Portland  Mining  Co., 
12  Idaho,  87,  85  Pac.  916;  Canadian  Bank  of 
Commerce  v.  Wood,  13  Idaho,  794,  03  Pac 
267;  Utah  Association  of  Credit  Ikfen  t. 
Budge,  102  Pac.  691. 

The  question  therefore  which  presented  it- 
self to  the  trial  court  and  presents  Itself  to 
thla  court  cm  appeal  Is  not  whether  tbe  board 
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acted  ertoaooaOy  In  raising  ttie  valuation  on- 
nicb  bank  stock,  but  vhetber  It  bad  taken 
the  neceseaiT  steps  required  by  law  to  give 
it  Jnrlsdlctlon  to  act  at  all.  If  the  board  had 
.  jmrsned  the  statutory  and  Jurisdictional 
steps,  even  though  it  drew  an  erroneous  con- 
clusion from  the  evidence  submitted  as  to  the 
value  of  the  stock,  its  acti<m  in  making  the 
raise  cannot  be  disturbed  <m  writ  of  review, 
tnw  writ  does  not  lie,  nndw  our  statute,  to 
review  the  facta  of  the  case,  except  in  so 
far  as  the  facts  are  essential  to  determine 
the  jurisdictional  question.  Oar  further  con- 
sideration of  the  case  must  therefore  be  de- 
voted to  an  examination  of  the  statutory  re- 
quirements as  apjOied  to  'the  action  taten 
the  board. 

In  flie  first  place,  the  assessor  had  no  pow- 
et  or  authority  to  bind  the  county  or  its 
board  of  equalisation  by  any  agreement  he 
mlgbt  enter  Into  with  the  taxpayers.  His 
datles  are  prescribed  by  law,  and  the  taxpay- 
er has  notice  of  the  scope  of  his  authority 
and  the  power  with  which  be  Is  invested  and 
of  the  limitations  thereof.  The  duty  of  the 
assessor  'is  to  assess  all  of  tiie  taxable  prop- 
iutj  ot  his  county  at  Its  "full  casta  valu^" 
and  be  bas  no  legal  right  or  auttiorttjr  to  as- 
sess property  In  any  other  matmw  or  at  any 
other  valuation.  80,  In  this  case,  any  agree- 
mrat  or  understanding  had  between  th9  bank 
add  tbe  assessor  could  In  no  manner  bind  the 
coimtT  or  its  board  of  equalization  and  has 
no  place  tai  tlM  consideration  of  tbis  case. 

In  tbe  second  place,  the  board  of  equalisa- 
tion is  vested  by  law  with  the  power  and  au- 
thority to  SQualize  assessments  and  to  direct 
and  reqidre  tbe  assessor  to  assess  any  tax- 
able v^opaetf  that  has  escaped  assesament, 
increase  any  valuation,  or  add  to  tbe  amount, 
number,  quantity,  or  value  of  any  proper^ 
when  a  faulty.  Inaccurate,  or  Incomplete  list 
has  been  fumished  or  rendered.  Section 
1872,  Ber.  Oodes,  authorizes  and  directs  the 
assessment  of  the  shares  of  »tock  held  by 
any  person  in  any  banking  assodatlon  located 
In  this  states  organized  under  tbe  laws,  either 
(tf  Ibe  Uidted  States  or  of  this  state^  subject, 
however,  all  dedncti<nis  allowed  In  the 
assassmmt  of  olber  uKmeyed  capital,  and 
subject  to  tbe  reatrletlon  tiut  taxation  of 
■acb  shares  must  not  be  at  a  greater  rate 
than  is  assessed  on  any  other  moneyed  cap- 
ital in  file  hands  of  individual  citizens  of  tbe 
state  m  tbe  place  where  muSi  bank  is  lo- 
eated." 

It  is  thereftwe  idear  that  the  board  ot 
egnalteation  of  Washington  county,  when 
considering  tbe  raise  of  assessment  on  the 
shares  (tf  Ibe  caidtal  stock  of  Oie  re«pond- 
ent  bank,  was  In  session  pursuant  to  and 
Jb  conformll;  with  tbe  statute  of  this  state 
and  was  dealing  with  a  subject  over  which 
it  had  JnrlsdictloiL  If  tbocefwe  It  acquired 
Jorisdlctloa  of  Ibe  person  of  title  taxpayer 
or  taxpayers  involved,  it  was  clearly  not 
acting  vrltbout  its  Jurisdiction,  and  the  vrrit 
In  tbia  case  would  not  11&    Ibis  Is  the 


point,  however,  at  which  counsel  for  re- 
spondent makes  the  persistent  contention 
that  his  idlents  were  never  accorded  their 
day  in  court,  in  that  they  were  never  serv- 
ed with  notice  prior  to  tbe  raise  of  assess- 
ment. This  contention,  we  think,  grows  out 
of  a  misapprehension  of  the  effect  of  the 
order  of  the  board  of  equalization  and  the 
direction  and  requirements  of  section  1692 
of  the  Rev.  Codes.  Under  the  provlsitms 
of  the  latter  section,  the  board  of  couu^ 
commissioners  of  each  county  In  the  state 
Is  required  to  meet  on  tbe  second  Monday  iu 
July,  in  each  year,  as  a  board  of  equaliza- 
tion, for  the  purpose  of  examining  the  as- 
sessment roll  and  equalizing  the  assessment 
of  property  throughout  the  county,  and  of  en- 
forcing and  compelling  the  assessment  of 
property,  and  raising,  or  causing  to  be  rais- 
ed, any  assessment  of  property  wbldi  In  tbe 
Judgment  of  the  board  has  not  been  assessed 
at  a  fair  cash  value.  The  time  of  the  hold- 
ing of  this  meeting  Is  fixed  by  law,  and  that 
within  Itself  Is  notice  to  every  taxpayer.  In 
addition,  tberefo,  tbe  clerk  of  the  board  Is 
required  to  publish  notice  of  the  time  and 
place  of  meeting  of  tbe  board  of  equalisa- 
tion. Mo  personal  or  separate  notice,  how- 
ever, is  required  to  be  given  to  the  taxpayer 
of  any  contemplated  action  to  be  had  at 
this  meeting.  The  board  met,  and  after  an 
examination  of  the  roll,  among  other  tlUngs, 
ordered  that  the  capital  stock  of  the  First 
National  Bank  of  Welsra-  be  raised  from  $3U 
per  share  to  $48  per  share.  Uuder  tbe 
provisions  of  the  statute,  such  an  order  Is 
not  final  and  is  not  extended  on  the  tax 
roU.  It  amounts  merely  to  a  proposal  by 
the  board  that  the  taxpayer's  jnoperty  should 
be  raised  in  assessed  valnatlcm  to  the  ex- 
tent designated  In  the  order,  and  that  If  the 
taxpayer  has  any  reason  or  cause  to  show 
why  the  proposed  raise  should  not  be  made 
be  must  an)e8r  at  a  time  and  place  to  be 
des^inated  In  tbe  notice  given  by  tbe  cledc 
and  make  a  showing.  Section  1689,  Rev. 
Oodes,  provides,  among  other  things,  as  fol- 
lows: "All  pnsons  whose  assessment  Is  al- 
toed,  modified,  or  afteeted  In  the  amount 
of  valuation  ot  property  diarged  to  tliem, 
shall  be  notified  by  tbe  derit  of  said  tmard. 
by  letter  deposited  in  tbe  United  States  mall, 
postpaid  and  addressed  to  such  person  In^ 
terested,  at  least  ten  days  before  the  final  ac- 
tion  Is  taken  in  fixing  and  equalizing  such 
assessment,  of  tbe  day  fixed  when  be  may 
be  heard  upon  the  matters  affecting  the  as* 
sessment  of  his  prcvdrty  Utt  taxation,  which 
shall  be  on  the  fourth  Monday  In  July  of 
each  year,  ta  as  soon  thereafter  as  be  can 
be  heard  or  his  matter  be  reached."  Such 
proceeding  Is  in  ccmformlly  with  the  geneni 
rules  ot  practice  in  acquiring  Jurisdiction 
before  all  Judicial  and  quasi  Judicial  bodies. 
Notice  Is  glv«a  to  the  party  whose  rights 
are  to  be  affected;  but  It  cannot  be  a  gen- 
eral blanket  notice  but  must  specify  the 
things  propraed  to  be  done.  A  shnide  notice 
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that  It  Is  proposed  to  raise  the  assessed 
TaluatloQ  of  the  taxpayer's  property  would 
be  very  Tague  and  uncertain;  but  a  notice 
that  it  Is  proposed  to  raise  the  property  $18 
per  share  In  valuation  Is  specific.  The  tax- 
payer may  be  satisfied  with  the  raise  and 
not  care  to  object  or  make  any  protest ;  but, 
If  It  was  proposed  to  raise  him  $50  per 
share,  be  might  have  objections  to  make. 
Consequently  the  law  requires  that  he  be 
notified  of  the  proposed  change,  and  that, 
if  he  has  cause  to  show,  be  appear  at  a 
specified  time  and  place  to  present  hla  ob- 
jections. That  Is  jnst  what  was  ftone  In 
this  case. 

Under  the  provisions  of  section  1701,  Rev. 
Codes,  the  board  is  required  to  agahi  meet 
on  the  fourth  Monday  In  July  for  the  purpose 
of  bearing  the  objections  that  may  be  made 
by  any  party  whose  assessment  is  proposed 
to  be  changed,  corrected,  modified,  or  al- 
tered in  any  respect  The  provisions  of  that 
section  were  compiled  with  in  this  case. 
The  board  met;  and  the  respondent  banlc. 
together  with  Its  stockholders,  appeared  and 
filed  their  protest  and  presented  their  ob- 
jections to  the  proposed  raise.  Any  change, 
correction,  or  alteration  made  in  the  assess- 
ment Is  not  extended  on  the  roll  until  after 
this  final  order  Is  made.  It  Is  so  provided 
by  section  1700,  Rev.  Codes.  In  other  words, 
a  raise,  alteration,  or  change  proposed  by 
the  board  at  Its  first  meeting,  onder  section 
1602,  does  not  become  final  until  after  final 
action  has  been  taken  thereon  under  the 
proylslons  of  section  1701,  Rev.  Codes.  We 
had  occasion  to  consider  the  question  of  no- 
tice under  these  provisions  of  the  statute 
in  Inland  Lumber  &  Timber  Co.  v.  Thomp- 
son. 11  Idaho,  508,  83  Pac.  933,  114  Am.  tSL 
274,  and  we  are  still  in  entire  accord  with 
what  was  there  held.  What  is  said  here  is 
In  conformity  with  the  decision  of  the 
court  In  that  case. 

There  Is  still  another  reason,  however,  in 
this  case,  why  the  respondent  Is  not  In  a  po- 
sition to  complain  of  any  lade  or  defect  of 
notice,  even  If  notice  had  not  been  given. 
After  the  first  ordw  was  made  for  a  raise 
in  the  assessment  of  the  stock  In  respond- 
ent's bank,  the  bank  and  its  stodiholders 
made  a  personal  appearance  before  the  board 
of  equalization  at  the  time  and  place  des- 
ignated and  presented  flieir  protests  and  ob- 
jections to  the  proposed  raise.  This  was 
a  waiver  of  notice,  and  served  all  the  pur- 
poses that  were  intended  to  be  accomplished 
by  the  Issuance  and  service  of  the  notice 
Itself.  Moore  v.  Koubly,  1  Idaho.  55  (58); 
Godfrey"  V.  Etouglas  County.  28  Or.  448.  43 
Pac.  171;  O'Dell  v.  Rogers,  44  Wis.  136; 
Hayes  v.  Shattuek,  21  Cal.  52. 

At  the  bearing  t)efore  the  board  of  equal- 
ization, on  the  protest  filed  by  the  bank 
and  its  stockholders,  an  affidavit  was  filed 
4y  the  president  and  cashier  of  the  bank  In 
which  it  was  shown  tliat  six  of  the  stock- 
boIder%  owning  687  shatas  of  the  capital 


«tock,  were  mtltled  to  an  oIEset  in  the 
aggregate  of  $21,876.00  for  unsecured  debts 
due  from  such  stockholders  to  bona  fide 
residents  of  this  state.  The  board  declined 
to  allow  the  deductions,  and  this  action  on 
the  part  of  the  board  Is  urged  here  in  sup- 
port of  the  judgment  of  the  district  court 
Such  action  was  not  fatal  to  the  Jurisdiction 
of  the  board  of  equalization.  In  the  first 
place,  no  statement  was  ever  filed  by  the 
stockholders  themselves  either  with  the  as- 
sessor or  before  the  board  of  equalization. 
At  no  time  did  they  ever  list  the  "unsecured, 
solvent  debts  due  them  from  others  Includ- 
ing deposits  in  any  bank  or  with  any  bank- 
ing firm  or  association,"  as  is  required  by 
the  form  of  statement  which  is  made  a  part 
of  section  1685,  Rev.  Codes.  EJven  If  they 
had  compiled  with  the  law  in  filing  state- 
ment and  demanding  deduction^  they  could 
not  combine  their  Indebtedness  and  claim 
the  aggregate  as  a  deduction  against  the 
aggregate  assessment  of  their  stock.  The 
deductions  are  allowed  to  each  stockholder 
separately  against  the  stock  owned  by  him 
individually.  One  stockholder  cannot  be  al- 
lowed deductions  for  the  indebtedness  of 
another  stockholder. 

Reading  sections  1682,  1683,  and  1685  to- 
gether, it  seems  that  the  Legislature  intend- 
ed that  every  taxpayer  shall  list  all  "solvent 
debts"  due  him,  and  all  deposits  he  may  have 
in  any  bank,  together  with  all  shares  of  stock 
be  may  hold  In  any  national  or  other  bank, 
and  that  he  Is  entitled  to  a  deduction  from 
the  total  amount  thereof  In  the  sum  of  his 
"unsecured  debts  due  to  bona  fide  residents 
of  this  state."  This  is  emphasised  by  the  af- 
fidavit on  the  list  or  statement  which  imme- 
diately precedes  the  blank  spaces  on  the  no- 
tice to  be  filled  In  with  the  names  of  the 
persons  to  whom  the  debts  are  due  and  the 
amounts  thereof.  This  affidavit  must  be  made 
by  the  taxpayer.  It  has  reference  to  matters 
that  are  within  hts  personal  knowledge  and 
deals  with  a  personal  claim  and  right  that 
the  taxpayer  may  set  up.  The  object  of  re- 
quiring him  to  list  his  debts  and  the  names 
of  his  creditors  is  for  the  purpose  of  enabling 
the  officers  to  verify  the  truth  of  the  state* 
ment  and  to  subject  the  taxpayer  to  the  pains 
and  penalties  of  perjury  If  he  swears  false- 
ly. While  the  trank  Is  authorized  and  requir- 
ed to  list  the  names  of  Its  stockholders  and 
the  number  of  shares  held  by  eac^  It  has  no 
authority  to'  claim  the  deductions  to  which 
the  taxpayer  is  entitled.  The  Information 
which  the  bank  Is  required  to  furnish  is  with- 
in the  knowledge  of  the  bank  and  a  matter  of 
record  on  Its  books;  but  the  stockholder's 
Indebtedness  is  not  within  its  knowledge,  and, 
besides,  it  has  no  way  of  blndii^  the  stock- 
holders by  the  affidavit  and  statement  or  dec- 
larations of  its  officers.  Farther,  the  taq^ay- 
er  who  claims  such  deduction  is  required  to 
specifically  waive  the  right  to  pl«ad  the  bar 
of  the  statute  of  limitations  to  any  of  the 
claims  thns  listed.    It  Is  self-eridest  that 
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nte  of  UmltatlonB  sgaliut  any  of  their  per- 
■onal  and  iDdlTidoal  debts  and  liabilities.  Id 
the  case  at  bar  nether  the  bank  nor  Its  stock- 
hddera  listed  any  unsecnred,  aolvent  debtfl 
doe  from  others  to  snch  atockholderB,  and 
at  no  tlmei  did  any  one  of  the  stotikboldera 
peratmally  tialm  the  dedactlons  herein  oon- 
tnided  for,  nta  did  th^  at  any  time  make  the 
affldavlt  reqnlred  to  be  made  by  ihe  taxpayer. 
Thoe  reasons  alone  are  snffldent  to  dispose 
of  tlut  phase  of  the  oontrorersy. 

It  Is  also  contended  by  respondent  that,  In 
assceeliig  the  caidtal  stodc  of  the  bank  to  Its 
fltodSiolderB,  a  redaction  shonld  have  been 
made  for  the  amonnt  of  monegr  the  tank  had 
deposited  in  other  tanks  ontside  the  state. 
It  was  shown  by  the  affldaTlt  of  the  presidoit 
that  the  bank  had  some  181.000  on  deposit 
In  tanks  ontside  of  the  state  of  Idaho»  and 
a  ivoportlonate  rednctltm  In,  the  valnatlon  of 
flie  shares  of  stoi^  was  daimed  <m  this  ae- 
oonnt.  There  Is  no  molt  In  this  contention. 
Dndtf  prorMons  both  of  section  6219  of 
the  Berlsed  Statutes  of  the  United  States  tU. 
6.  Gomp.  fit  1901,  p.  8602),  and  section  1672, 
Rer.  Codes  of  this  state,  the  shares  of  stock 
In  any  national  banking  association  owned  by 
nonresidents  of  the  state  mnst  be  taxed  in 
the  dty  or  town  where  the  bank  is  located, 
and  not  elsewhere.  The  capital  and  snrplue 
of  the  bank  is  not  assessed,  and.  Indeed,  none 
of  the  property  of  the  hank  except  its  real  es- 
tate can  be  assessed  against  the  bank.  Wlth- 
ont  the  permission  of  Oongress,  the  state 
could  not  assess  snch  property,  either  In  the 
hands  of  the  bank  or  Its  stockholders;  bnt 
under  the  grant  to  the  states  contained  In 
section  6219,  Rev.  St  IT.  8.,  the  state  Is  per- 
mitted to  tax  the  real  estate  of  the  bank 
against  the  bank  and  the  shares  of  stock 
against  the  stockholders,  subject  to  the  pro- 
viso that  such  property  shall  never  be  assess- 
ed "at  a  greater  rate  than  is  assessed  on  any 
other  moneyed  capital  ifl  the  hands  of  in- 
dividual citizens  of  the  state  In  the  place 
where  such  bank  is  located."  State  of  New 
York  T.  Weaver,  100  U.  S.  539,  25  li.  Ed.  705 ; 
Pelton  V.  Bank,  101  U.  S.  143,  25  L.  Ed.  901. 
The  value  of  stock  in  the  hands  of  the  stock- 
holder Is  measured  by  the  amount  of  cap- 
ital, the  surplus,  and  undivided  profits  of  the 
tank.  It  makes  no  difference  whether  such 
capital,  surplus,  and  undivided  profits  be  on 
deposit  In  the  bank  vaults  or  In  banks  out- 
side of  the  state;  It  Is  still  the  property  of 
the  bank,  and  as  such  enhances  the  value  of 
the  stock  in  the  hands  of  the  stockholder. 

Gounsel  have  also  argued  the  question  of 
misjoinder  of  parties  in  this  case,  but  we 
do  not  think  the  point  Is  well  taken  and  shall 
not  further  consider  It  In  this  opinion. 

The  Judgment  of  the  lower  court  will  be 
afllrmed  as  to  that  part  of  the  order  vacating 
the  assessment  of  the  furniture  and  fixtures 


action  of  the  hoard  ini 
of  the  capital  stock  of  i 
The  Judgment  Is  revt 
above  mentioned,  and  1 
to  the  dlsMct  court, 
court  to  set  aside  and 
In  so  far  as  It  altects  ti 
oC  commlBidoners  in  ral 
nation  of  the  bank  stoi 
favor  of  appellant 

SULLIVAN,  a  J.,  an 
cor. 


WILSON  V.  CITY  0 
(Supreme  Court  of  Idi 

1.  MUNICIFAL  CORPOBA 

BIUTT  roB  Dauaoks- 
In  an  action  against 
leged  to  have  been  caused 
occasioned  by  the  meltini 
the  travel  over  the  sldewe 
freezing  of  the  ice  and  so 
the  sidewalk  In  a  rough 
held,  that  the  evidence  If 
the  negligence  of  the  dty 

[Bd.  Note.— For  other 
OorporatiOM,  OeoL  Dig. 

819.^ 

2.  MuRioiPAi.  Oospoba; 
PXBT  Sidewalk— LiAD 

Where  Ice  and  snow 
upon  a  sidewalk  to  aa  to 
mere  silpperlnflas  and  i 
tnuni^ng,  thawing,  and  1 
accident,  will  not  render  t 
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Appeal  from  District  ( 
ty;  J.  M:.  Stevens,  Judg 

Action  by  B.  fl.  Wilso 
Idaho  Falls.  Judgment 
fendant  appeals.  Bevei 

J.  B.  Good  and  dark 
lant  B.  J.  Brlgga  and 
for  respondoit 

SULLIVAN,  a  J.  Tb 
the  city  of  Idaho  Falls, 
tion,  to  recover  damage 
sonal  Injuries  alleged  to 
slipping  and  falling  u] 
In  said  dty  on  the  6th  d 
It  Is  alleged  in  the  com 
tiff  slipped  and  fdl  on 
mulation  of  large  Quant 
on  said  sidewalk,  and  tl 
llgent  in  allowing  such 
and  snow  on  said  sldew 
nles  negligence  on  the 
alleges  contributory  ne 
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of  the  plaintiff.  Upon  the  iBsues  tbns  made, 
a  trial  was  had  before  the  court  and  Jury 
and  resulted  in  a  verdict  and  judgmeut  for 
the  plaintiff  for  the  sum  of  $1,250.  A  motion 
for  a  new  trial  was  made  by  the  defendant 
city  and  overruled  by  the  court  The  appcai 
is  from  the  Judgment  and  the  order  denying 
a  new  trial. 

The  errors  assigned  go  to  the  sufficiency 
of  the  eTldwce  to  sustain  the  verdict,  and  to 
alleged  errors  of  law  in  the  admission  and 
rejection  of  certain  evidence  offered  at  the 
trial,  and  to  the  giving  of  certain  Instructions 
by  the  court  We  will  first  consider  the  euffl- 
dency  of  the  evidence.  It  appears  therefrom: 
Tliat  the  condition  of  the  sidewalk  where  the 
plaintiff  fell  was  icy  and  uneven ;  that  about 
four  Indbes  of  snow  had  fallen  on  the  4th  of 
February ;  that  the  accident  occurred  on  the 
morning  of  the  6th  of  that  month;  that  the 
climatic  conditions  of  that  section  of  the 
country  are  such  that  the  winters  are  some- 
what rigorous  and  cold;  that  the  thawing 
and  freeing  of  the  snow  and  the  travel  on 
the  sidewalk  were  responsible  for  the  Icy 
and  slippery  condition  of  the  walk.  It  ap- 
pears from  the  testimony  of  three  witnesses 
that  the  ^act  spot  where  the  plaintiff  slipped 
and  fdl  was  covered  with  a  thin  coating  of 
Ice  and  left  the  sidewalk  In  a  slippery  con- 
dltltflii  while  other  witnesses  testified  that 
the  street  was  In  a  rough,  uneven,  and  slip- 
pery coi^ltion  occasioned  by  the  melting  of 
the  BDOW  and  the  foot  tracks  made  on  it 
when  soft  and  the  freezing  thereafter.  It 
also  appears  from  the  evidence  that  the  plain- 
tiff^ law  office  bordered  on  this  street  and 
wa»  only  a  ^ort  distance  from  where  the 
accident  occurred,  and  that  he  was  familiar 
with  the  exact  condition  of  the  street.  He 
knew  that  It  was  Icy  and  slippery.  He  also 
knew  that  by  crossing  the  street  be  could  go 
to  the  post  office^  the  place  wbere  he  was  go- 
ing when  the  accident  occurred,  and  avoid 
the  ice  wbere  he  fell.  The  question  presented 
here  is:  Was  the  dty  liable  for  the  injury 
sustained  by  the  plaintiff  under  the  evidence? 
After  a  careful  review  o^  all  of  the  evidence, 
we  are  fully  satisfied  that  the  dty  was  not 
liable.  It  Is  clear  that  four  Inches  of  snow 
on  a  sidewalk,  traveled  over  and  packed  down 
by  the  people,  would  not  constltnte  such  an 
obstruction  as  would  make  a  city  liable  In 
6aBe  an  acddent  occurred  because  of  the  Icy 
and  slippery  condition  of  such  sidewalk. 

In  section  1006  (4th  Ed.)  DUlon  on  Munic- 
ipal Corporations,  the  rule  governing  such 
conditions  as  above  set  forth  is  stated  as  fol- 
lows: "The  mere  slipperiness  of  a  sidewalk, 
occasioned  by  Ice  or  snow,  not  being  accumu- 
lated so  as  to  constitute  an  obstmctlon.  Is 
not  ordinarily  such  a  defect  as  wlU  make  the 
dty  liable  for  damages  occasioned  thereby. 
Where  there  Is  snow  upon  a  sidewalk,  and  It 
m  rendered  slippery,  there  la  danger  of  Injury 
from  slipping  and  falling,  even  on  the  best 
eoostrncted  walks."  The  rule  governing  such 


cases  is  laid  down  In  the  following  language 
In  Calder  v.  City  of  Walla  Walla.  6  Wosli. 
377,  S3  Paa  1054:  "The  city  Is  not  liable  for 
accidents  occasioned  by  mere  slipjierluess 
caused  by  Ice  upon  the  walk.  If  the  Ice  is 
not  so  rough  and  uneven,  or  so  rounded  up, 
or  at  such  an  incline  as  to -make  It  an  ob- 
struction, and  to  cause  It  to  be  unsafe  for 
travel  with  the  exercise  of  due  care,  there  is 
no  liability."  In  Aurora  v.  Parks,  21  IIL 
App.  459,  the  court  states  the  rule  as  follows: 
"Here  slipperiness  and  unevenness  caused  by 
the  tramping,  thawing,  and  freezing,  where 
the  Ice  and  snow  has  not  accumulated  to 
such  an  extent  as  to  make  It  an  obstruction, 
does  not  create  a  liability."  In  the  case  of 
Broburg  T.  City  of  Des  Moinee,  63  Iowa,  523, 
19  N.  W.  840,  CO  Am.  Bep.  756,  it  Is  held  Out 
the  mere  accumulation  of  ice  and  snow  upon 
the  streets  or  sidewalks  by  natural  causes  Is 
not  suffident  to  render  a  city  liable  for  inju- 
ries caused  by  a  fall  npon  the -slippery  sur- 
face, unless  the'loe  and  snow  Is  suffered  to 
remain  In  such  an  uneven  and  rounded  form 
as  to  render  It  Impossible  for  one,  even  if  in 
the  exercise  of  greatest  care,  to  walk  upon 
it  without  danger.  In  Harrington  v.  City  of 
Buffalo,  121  N.  Y.  147,  24  N.  E.  186,  It  is 
held  that,  in  an  action  against  a  dty  for  in- 
juries alleged  to  have  been  caused  by  a  de- 
fective sidewalk,  where  It  appeared  tliat 
plaintiff  slipped  on  a  ridge  of  Ice  and  snow 
about  six  Inches  thick  in  the  center  and  8l<^ 
Ing  to  the  edge  of  the  walk,  It  having  beep 
warm  and  sloppy  for  four  days  previous  to 
the  accident,  and  the  snow  had  not  been  ful- 
ly removed  at  th\i  point  for  several  weeks, 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant,  and  plaintiff  could 
not  recover.  In  Greenlaw  v.  Milllken,  lOU 
MIe.  440,  62  AU.  145,  It  was  held  that,  where 
plaintiff  fell  on  the  Ice  on  the  sidewalk  In 
front  of  defendant's  house.  In  order  to  re- 
cover for  Injuries  received,  she  must  show 
the  icy  condition  of  the  sidewalk  resulted 
from  water  artlfidally  conducted  on  the  side- 
walk, and  not  from'  surface  water  naturally 
flowing  on  It  or  from  melting  snow  which 
bad  fallen  on  the  sidewalk.  In  the  case  of 
City  of  Norwalk  v.  Tuttle,  73  Ohio  St  242, 
76  N.  E.  617,  the  court  very  learnedly  dis- 
cusses the  ultimate  question  as  to  what  ex- 
tent tiie  power  of  taxation  should  be  exer- 
cised for  the  purpose  of  Indemnifying  persons 
who  are  Injured  by  the  action  of  the  ele- 
ments on  sidewalks,  and  says:  "To  bold  that 
a  liability  resulte  from  these  actions  of  the 
elements  would  be  the  affirmance  of  a  duty 
which  it  would  often  be  imiwsslble,  and  ordi- 
narily impracticable,  for  a  dty  to  perform." 

We  condnde  therefore^  in  view  of  the  mles 
of  law  laid  down  In  the  foregoing,  cases,  and 
In  view  of  the  evidence  Introduced  on  the 
trial,  that  the  evidence  Is  Insuffidoit  to  show 
negligence  on  the  part  of  the  dty.  In  parts 
of  our  state  there  are  heavy  snowfalls,  and 
to  bold  that  the  munldpalltles  are  liable  uj> 
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wmca  wuuia  m  aimosi.  imposuDie  maa  rery 
Impracticable  to  perform,  and,  nnlees  the 
snow  and  tee  become  a  posltlre  obitructlon  to 
the  sldewmDE,  the  dty  le  not  liable  for  injo- 
riee  that  may  occnr  therefrom. 

The  case  of  Caraon  t.  City  of  Genesee, 
Idaho,  244,  74  Paa  862, 108  Am.  St  Bep.  127, 
Is  dted  as  lustalBlng  the  contentlOD  that  pre- 
Tlooa  knowledge  of  a  dangerous  place  In  a 
Btreet  or  sidewalk  Is  not  per  se  evidence  of 
sndi  nei^Ufence  as  will  prednde  a  recovery. 
Hie  court  said:  **PreTlou8  knowledge  at  a 
danguons  place  la  a  street  or  sidewalk  Is 
not  pn  se  eridenoe  of  sudi  negligence  as 
wtU  preclude  a  recovery,  except  in  those 
cases  where  ttio  known  defect  Is  so  great  as 
to  prevmt  a  reasonably  canttone  persmi  from 
atten^tlng  to  pass  over  sudi  street  or  side- 
walk In  any  usoal  manna-.**  In  that  case  it 
appeared  Qiat  Carson  knew  10  days  previous 
to  the  Injury  that  a  board  was  broken  in 
the  sidewalk,  where  die  was  Injured,  and  the 
court  stated  as  follows;  **We  cannot  see 
that  the  mere  act  of  going  upon  this  side- 
walk with  knowledge  that  10  days  previous 
thereto  It  coi^ned  a  broken  board  was  such 
negligence  as  will  defeat  a  recovery."  The 
facts  In  that  case  were  very  different  from 
the  facts  In  the  case  at  bar.  The  plaintiff  in 
that  case  testified  that  she  had  not  been  over 
that  walk  for  a  week  or  two  prevlouB  to  the 
accident,  and  that  she  was  passing  over  It 
when  the  accident  occurred  In  the  nighttime, 
and  that  she  did  not  know  that  the  hole  was 
still  there,  or  that  the  walk  was  out  of  re* 
pair.  In  the  case  at  bar,  It  appears  that  the 
plaint:iff  had  been  passing  over  the  walk 
where  the  acddent  occurred  quite  frequently, 
and  knew  Its  condition,  and  that  in  passing 
over  it  when  he  was  hurt,  knowing  that  It 
was  slippery,  took  precautionary  measures  to 
avoid  falling.  The  facts  in  the  Carson  Case 
are  dearly  distinguishable  from  those  lo  the 
case  at  bar. 

There  are  othw  questions  raised  on  this 
appeal;  but,  having  omduded  that  the  dty 
Is  not  liable^  It  Is  not  necessary  for  us  to  pass 
upcm  tbem. 

The  judgment  must  thertfore  be  reversed, 
and  it  Is  so  ordered.  As  the  plaintiff  teeti- 
fied  In  his  own  behalf  and  went  very  fully 
Into  all  the  facts  and  circumstances  as  to  the 
condition  of  the  sidewalk  and  the  way  he 
recdved  his  Injury,  we  cmdude  that  the  evl- 
dance  would  be  the  same  on  a  retrial.  That 
bdns  true,  the  evldmoe  would  not  be  sufll- 
dsont  to  sustain  a  Judgment  In  favOT  of  the 
respondent  for  any  sum  whatever.  The  case 
will  therefore  be  remanded,  with  instructions 
to  mtBe  Judgment  in  favor  the  appellant 
Ooats  are  awarded  to  appdiant 

STBfWART  and  A1L8HIB,  JJ.,  concur. 


(St^reme  Oonrt  vi  Idab 
Petition  for  Sahui 

1.  MnfBS  Ann  Minau 

Woaic. 

Where  sufficient  aox 
done  on  a  iwrticniar  d 
claim,  and  contention  is  i 
that  the  wotk  was  done ' 
resentioff  several  claims, , 
insufficient  to  represent  i 
determislnff  the  snfficleae 
will  apply  tiie  lattor  sfaov 
the  partioUar  claim  upo 
don& 

[Ed,  Note.— For  other 
Minerals.  Cent.  IMg.  |  64 

2.  Mines  and  Minbeai 
now— Rights  ov  Loci 

Mineral  ground  oove 
becomes  segregated  from 
is  the  property  of  the  Ic 
the  locator  complies  with 
States  and  the  state  and 
locator  has  the  exclusive 
all  the  surface  included  ' 
location  against  all  the  n 
time  Bach  ground  so  ■eg' 
location  by  another,  and 
ground  during  such  time 

[Ed.  Note.— For  other 
MIneiah,  Dec.  Dig.  |i  2G 

8.  Minn  and  UiircBAi 
Claui 8— Suit  to  Esta 
In  ao  adverse  suit,  i 
section  2826.  Rev.  St  X} 
1901,  p.  1430),  a  person 
right  to  a  mining  claim, 
notice,  and  performed  the 
sary  by  law,  and  who  m 
patent  will  be  entitled  t 
verse  rldits  are  set  up  In 
the  section. 

(Ed.  Note.— For  other 
Minerals,  Cent  Dig.  $S  : 
41.*] 

4.  Mikes  and  Minebali 

ABANDONlfENT. 

A  senior  locator,  pos 
right  In  miaeral  land  tt 
songht,  may  abandon  su 
render  the  ground  coverec 
Ject  to  relocation  before 
statute  of  limitations  pn 
the  annual  labor  most  oe 

[Ed.  Note.— Fop  other 
Minerals,  Cent  Dig.  I  61 

5.  Mines  and  Minbbau 
MBNT  OF  Location— R] 

Oround  embraced  In 
become  a  part  of  the  pub 
subject  to  another  locatioi 
of  the  itatutory  period  1 
labor,  if  at  the  time  wb< 
was  made  there  had  been  i 
of  the  claim  by  the  first  lo 
such  Junior  location  Is  ma 
open  to  location  under  th 
United  States. 

(Ed.  Note.— For  other 
Sunerals.  Cent.  Dig.  K  61 

&  Mikes  ako  Hihebau 
appz.icatiok  bt  juk 

DBNCE  OP  ABANDOKME: 

Upon  application  for 
tor  as  against  the  senior 
cation  as  against  the  Juni 
that  the  groaod  covered 
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had  become  a  part  of  the  public  domain  ao  aa  to 
be  aabject  to  relocation,  even  befOie  tiiie  expira- 
tion of  tbe  atatnton  period  for  performing  the 
annual  Iibor,  hj  soowIoK  that  there  hae  been 
an  actual  abandonment  of  the  claim  by  the  first 
locator. 

iEVL  Note.— For  other  cases,  see  Mines  and 
nerals.  Cent  jylg.  1 00;  Dec  Dig-  S  24.*] 

7.  HZNBB  AXD  MzmBALB  (I  41*}— FAmfT— AF- 
KUOATIOV  BT  JtmiOB  IjOOATOB  —  ADTESOC 

Claim  bt  Third  Locatob. 

In  an  application  for  a  patent  by  a  Junior 
locator,  upon  failure  of  the  senior  locator  to  ad- 
verae,  it  will  be  presnmed  that  there  waa  no 
senior  location,  and  that  at  the  time  tbe  jnidor 
location  was  inade  the  groond  waa  open  to  entry 
under  the  mineral  laws  of  the  United  States; 
but  where  It  also  appears  that  there  is  a  third 
location  made  subaeqaent  to  the  junior  location, 
anch  third  locator  may  adverse  the  application 
for  patent  by  the  Jonlor  locator,  and  show  that 
the  jnnlor  location  Is  void,  because  at  the  time 
it  was  made  the  ground  was  not  open  to  location 
under  the  miaetal  law*  of  the  United  States. 

(Bd.  Note.-~OV>r  other  caseg,  aee  Mlnea  and 
MlnenlB,  Dee.  Dig.  1 

(Syllaboi  by  the  Gonrt) 

Appeal  from  District  Court,  Blaine  Oonn- 
ty;  BdTrard  A.  Walters,  Judge. 

Action  by  Charles  Swanson  against  Nancy 
U.  Kettler  and  others.  Judgment  for  de- 
fendants,  and  plaintiff  appeals.  Affirmed. 

John  M.  Zane  and  Btockslager  &  Bo  wen, 
fbr  ftppdlant-  SnlllTan  &  BnlllTan,  McFad- 
dm  ft  BroBdheod,  and  Frank  Beerea,  for  re- 
spondents. 

STEWART,  J.  On  Jannaiy  10, 1008,  Nancy 
U.  Kettlw  filed  the  fi^  notes  and  a  diagram 
of  the  snmy  of  Malta  Na  1  mining  dalm, 
and  also  an  appllcatlfm  for  a  patent  for  said 
mining  dalni.  In  tbe  United  States  land  of- 
fice at  Halley,  and  caused  the  register  of 
said  <^ce  to  give  notice  of  said  application 
for  patent  by  pnbUcation  as  required  by  law, 
and  within  tlie  00  days*  period  of  publicatioB 
the  plaintiff  filed  In  said  land  office  a  protest 
.  and  adverse  claim  as  provided  by  section  2S28 
of  flie  Berlsed  Statutes  of  tbe  United  States 
(U.  8.  Comp.  St  1901,  p.  14S0)t  wltbln 
tbe  time  provided  by  said  section  brought  this 
acttoi  fbr  the  purpose  of  detenntolng  the 
question  of  the  ri^t  of  possession  to  tbe 
land  InTOlred  In  the  adverse  claim.  Tbe 
cause  was  tried  to  the  district  court  Find- 
ings of  fact  and  Gonduslons  of  law  were 
made,  and  a  decree  rendered  in  favor  of  the 
respondent  adjudging  her  to  be  the  owner 
and  in  the  possession  and  entitled  to  tbe 
poBsesslcn  of  Malta  No.  1  mining  claim,  and 
to  each  and  every  portion  thereof,  including 
the  area  alleged  by  the  plaintiff  (appellant 
here)  to  be  in  conflict  with  Independence  No. 

2  mining  claim.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  this  appeal  is 
from  the  Judgment  and  the  order  overruling 
the  motion  for  a  new  trial. 

To  better  understand  the  questions  Involved 
In  HiiB  case^  It  may  be  stated  tbat  Smma  No, 

3  and  Malta  No.  1  mining  claims  are  north 


and  aoulli  locations,  whUe  Indep^dence  and 
Independence  No.  2  mining  claims  are  east 
and  west  locations;  and  tbat  tbe  conflict  be- 
tween Malta  No.  1  and  Independence  No.  2 
arises  by  reason  of  the  fact  that  the  south- 
ern end  of  Malta  Na  1  laps  over  the  western 
end  of  Independence  No.  2. 

The  principal  questions  arlaiug  upon  the 
record  are  as  follows:  The  appellant  con- 
tends that  the  assessment  work  for  the  year 
1888  was  not  done  upon  Emma  No.  2,  and 
for  that  reason  the  ground  covered  by  such  lo- 
cation became  forfeited  and  was  open  to  re- 
location on  January  8,  1888,  the  date  Inde- 
pendence No.  2  was  located;  while  respondent 
contends  that  the  assessment  work  on  £nmaa 
No.  2  was  done  for  tbe  year  188S  and  that 
there  was  no  forfeiture,  and  that  the  ground 
covered  thereby  was  not  open  to  relocation 
on  January  S,  1889,  and  for  that  reason  the 
Independence  No.  2  location  waa  111^1  and 
void  as  to  the  area  ,ln  conflict  It  is  also  con- 
tended upon  the  part  of  the  appellant  that 
even  though  the  assessment  work  on  Emma 
No.  2  was  done  for  the  year  1888  and  each 
Bubsequent  year  thereafter  up  to  1903,  yet 
the  failure  to  do  such  assessment  work  In 
the  year  1903  Inured  to  the  benefit  of  tbe 
Independence  No.  2  location  and  immediately 
worked  a  forfeiture  of  Emma  No.  2  and  made 
Independence  No.  2  a  valid  location;  whUe 
respondent  contends  that  upon  tbe  failure  to 
do  the  assessment  work  on  Emma  No.  2  for 
the  year  1903  the  ground  covered  thereby  was 
forfeited,  and  became  part  of  the  public  do- 
main and  was  open  to  relocation,  and  that 
the  only  way  an  interest  could  be  acquired 
therein  or  the  right  to  the  possession  of  the 
same  was  by  a  relocation  of  such  ground;  and 
that  respondent  having  relocated  tne  ground 
as  Malta  No.  1  thereby  acquired  the  right  to 
the  possession  of  such  ground,  and  that  the 
Independence  No.  2  location  did  not  become 
valid  as  to  the  area  In  conflict  Reqiondent 
also  contends  that  the  appellant  is  estopped 
to  claim  title  to  the  area  in  conflict,  because 
of  bis  acts  and  conduct  in  aiding  and  asslst- 
Ing  In  the  location  and  staking  of  Malta  No. 
1  by  respondent  and  her  grantors;  while  ap- 
pellant claims  that  estoppel  Is  not  plefided, 
and  that  the  facts  do  not  establish  estoppel. 

Taking  up  these  contentions  In  connection 
with  ^e  assignments  of  error,  we  think  it 
must  be  conceded  that  If  the  assessment 
work  was  not  done  on  Emma  No.  2  for  the 
year  1888,  that  tbe  ground  embraced  within 
the  Ilnee  thereof  became  subject  to  relocation 
on  January  1,  1889,  and  that  the  location  of 
Independence  No.  2  could  have  been  .legally 
made,  overlapping  and  covering  any  part  of 
the  boundaries  o'f  Emma  No.  2  as  mi^t  be 
embraced  within  the  description  of  Oie  lo- 
cation  of  Independence  No.  2.  The  court 
flnds  that  the  owners  of  Emma  Na  2  per- 
formed  more  than  $100  worth  of  labor  and 
improvements  upon  said  mlnlns  claim  for  the 
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development  of  aald  claim,  and  the  work  so 
performed  did  actually  and  beneflclally  de- 
relap  said  mining  claim.  Counsel  for  ap- 
pellant assigns  as  error  this  finding,  and  con- 
tends that  the  evidence  does  not  support  such 
finding.  Upon  this  Issue  the  evidence  of  the 
a£vellant  was  merely  of  a  negative  character, 
and  to  the  effect  that  the  appellant's  witness- 
es did  not  see  any  work  done  upon  this  claim 
for  the  year  1888,  although  they  were  watch- 
ing for  the  same,  and  saw  no  evidence  of 
any  work  having  l>een  done.  The  evidence 
on  the  part  of  the  respondent  was  to  the  ef- 
fect that  In  the  month  of  December,  1888, 
$175  worth  of  work  was  done  on  this  par- 
ticular claim,  describing  such  work.  Others 
testlfled  they  saw  a  party  there  working.  In 
a  case  .of  this  kind,  where  a  forfeiture  is 
claimed,  the  burden  is  upon  the  person  claim- 
ing the  forfeiture,  and  In  this  case  with  the 
appellant,  and  we  think  there  Is  soffldent 
evidence  to  support  the  finding  of  the  court 
to  tlie  effect  that  the  assessment  work  was 
performed  on  Emma  No.  2  for  the  year  188& 
Hanmier  v.  Garfield  Mln.,  etc.,  Co.,  130  U.  S. 
291,  9  Sup.  St  048,  32  L.  Ed.  964;  Quigley  v. 
Gillett,  101  Cal.  462,  35  Pac.  1040;  Beals  v. 
Cone,  27  Colo.  473,  62  Pac.  948,  83  Am.  St 
Sep.  92;  Llndley  on  Mines,  S  645. 

But  It  Is  further  contended  on  the  part  of 
the  appellant  that  the  work  done  on  Emma 
No.  2  for  the  year  1888  was  intended  to 
represent  three  different  claims,  and  for 
that  reason  there  was  not  sufficient  work 
done  on  Emma  No.  Z  to  represent  that  claim. 
TSie  rule,  however,  as  we  understand  It  Is 
that,  where  sufficient  labor  has  been  per- 
formed on  a  claim  to  represent  a  single 
claim,  and  it  is  contended  by  a  Junior  lo- 
cator that  the  work  was  done  for  the  pur- 
pose of  representing  several  claims,  and  for 
that  reason  was  Insufficient  to  represent  the 
particular  claim,  that  In  determining  the  suf- 
ficiency of  the  labor  the  court  will  apply  the 
labor  done  to  the  particular  claim  upon  which 
the  work  was  done.  Fredrlcks  v.  Klauser 
(Or.)  96  Pac.  679 ;  Costlgan  on  Mini  Law,  pp. 
879-880.  But,  taking  the  evidence  as  a  whole, 
we  are  satisfied  that  the  finding  of  the  court 
1b  supported  by  the  evidence  to  the  effect 
that  the  annual  assessment  work  was  done 
upon  and  for  the  benefit  of  Emma  No.  2  for 
Oie  year  1888. 

If,  then,  the  assessment  work  was  done  on 
Bmma  No.  2  for  the  year  1888,  the  question 
arises  whether  or  not  a  valid  location  could 
be  made  overlapping  and  taking  in  any  part 
of  the  ground  covered  by  such  location.  Be- 
fore considerli^  this  question,  it  is  proper  to 
consider  the  findings  of  the  court  which  are 
challenged  by  the  appellant,  to  the  effect  that 
the  discovery  of  the  independence  No.  2  was 
made  upon  the  ground  Included  within  Emma 
No.  2.  This  court  has  often  announced  that 
when  there  Is  a  substantial  conflict  In  the 
evldeuce,  and  sufficient  evidence  to  supjKtrt 
the  lower  court's  finding,  the  same  will  not 
Iw  disturbed.   But  In  tbis  case  counsel  for 


appellant  contrad  that  there  ia  no  substan- 
tial confiict  In  the  evidence  as  to  the  location 
of  the  discovery  of  Independence  No.  2;  and 
that  the  evidence  is  not  sufficient  to  show 
that  such  discovery  was  within  the  boundary 
lines  of  Emma  No.  2.  This  contention  of  ap- 
pellant is  based  upon  the  claim  that  the  Hues 
of  Malta  No.  1  and  Emma  No.  2  are  not  the 
same,  and  that  the  west  line  of  Malta  No.  1 
is  farther  west  and  south  than  the  old  line 
of  Emma  No.  2. 

It  appears  that  prior  to  the  location  of  In- 
dependence No.  2,  the  west  side  line  of  Emma 
No.  2  was  fiush  with  the  east  end  line  of  In- 
dependence, and  that  when  Independence  No. 
2  was  located  the  east  end  line  of  Independ- 
ence was  readjusted  and  drawn  to  the  west 
thereby  making  the  west  end  line  of  Inde- 
pendence No.  2  west  of  and  not  fiush  with 
the  west  side  line  of  Emma  No.  2.  Appellant 
claims  that  the  discovery  of  Independence 
No.  2  was  upon  this  ground  and  not  within 
the  boundary  line  of  Emma  No.  2.  It  Is  clear 
from  the  evidence  that  the  discovery  of  In- 
dependence No.  2  was  made  upon  ground  at 
one  time  covered  by  the  Independence  loca- 
tion or  Elmma  No.  2.  We  think  it  was  with- 
in the  [Mwer  of  the  owners  of  Independence 
to  readjust  the  east  end  line  and  draw  In  such 
line  and  abandon  the  ground  east  of  such  re- 
adjusted line,  and  thereby  render  the  same 
open  to  relocation  under  the  mineral  laws  of 
the  United  State&  1  Llndley  on  Mines,  » 
396,  397,  398. 

There  Is  evidence  to  the  effect  that  the 
lines  of  Malta  No.  1  and  Emma  No.  2  are  the 
same.  If  this  be  true,  then  the  evidence  sup- 
ports the  finding  of  the  court  to  the  effect 
that  the  discovery  of  Independence  No.  2 
was  upon  ground  covered  by  Elmma  No.  2  lo- 
cation.  It  ai^ears  that  prior  to  the  location 
of  Emma  No.  2  the  west  side  line  of  Emma 
No.  2  and  the  east  end  line  of  Independence 
were  flush,  and  that  there  was  no  unoccu- 
pied ground  between  Emma  No.  2  and  Inde- 
pendence; and  that  upon  the  location  of  In- 
dependence No.  2  the  locators  readjusted  and 
drew  in  the  east  end  line  of  Independence  to 
the  west,  and  that  at  no  time  was  there  any 
vacant  unoccupied  mineral  ground  between 
the  west  side  line  of  Emma  No.  2  and  the 
east  end  line  of  Independence  except  In  the 
Interim  between  the  readjustment  of  the  east 
end  line  of  Independence  and  the  location  of 
such  ground  as  a  part  of  Independence  No. 
2.  But  in  the  view  we  take  of  this  case,  it 
can  make  no  difference  whether  the  discovery 
of  Independence  No.  2  was  upon  ground  cov- 
ered by  Emma  No.  2  or  upon  ground  west  of 
the  west  side  line  of  Emma  No.  2,  and  upon 
ground  at  the  time  of  the  discovery  covered 
by  Independence,  for  In  either  event  It  would 
not  open  to  entry  as  a  part  of  Independence 
No.  2  ground  covered  and  segregated  by  an- 
other valid  location.  In  other  words,  a  per-' 
sou  cannot  go  upon  unoccupied  mineral 
ground  and  make  a  discovery,  and  use  such 
discovery  for  the  purpose  of  overlapping  and 
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relocattng  ground  covered  by  another  valid 
location.  It  could  serve  no  good  purpose  In 
this  case  to  set  out  in  this  opinion  the  evi- 
dence showing  that  the  discovery  of  Independ- 
ence No.  2  was  upon  Emma  No.  2  and  that 
the  lines  of  Malta  No.  1  and  Emma  No.  2 
were  Idratical,  but  we  find  sufficient  evidence 
In  the  record  to  support  these  findings  of  the 
court 

The  real  and  Important  Question  in  this 
case,  then,  arises  out  of  the  following  facts 
as  found  by  the  trial  court:  Emma  No.  2 
mining  claim  was  located  In  the  year  1881 
as  a  north  and  south  location,  and  the  annual 
assessment  work  was  performed  up  to  the 
close  of  the  year  1903.  The  Independence 
No.  2  mining  claim  was  located  as  an  east 
and  west  location  on  January  8, 18S9,  the  dis- 
covery point  of  which  was  within  the  lines 
of  Emma  No.  2.  The  assessment  work,  was 
not  performed  on  Emma  No.  2  for  the  year 
1903.  On  January  1,  1004,  the  Malta  No.  1 
mining  claim  was  located  upon  the  lines  of 
the  Emma  No.  2  and  embraced  the'  Identical 
ground  covered  by  the  Emma  No.  2.  Under 
these  facts,  In  whom  does  the  title  and  right 
of  possession  to  the  ground  In  conflict  be- 
tween the  Independence  No.  2  and  Malta  No. 
1  rest;  with  the  appellant  as  the  owner  of 
Independence  No.  2,  or  with  the  respondent 
as  owner  of  Malta  No.  1?  From  this  state 
of  facts,  we  have  a  case  'where  a  mineral  lo- 
cation Is  made  upon  land  that  is  already  cov- 
ered by  a  valid  mineral  location ;  and,  after 
the  Junior  location  Is  made,  the  senior  loca- 
tion becomes  abandoned  and  forfeited,  after 
which  the  ground  embraced  In  the  senior  lo- 
'sition  IB  located  by  a  third  party;  and  the 
contest  arises  between  the  third  locator  and 
the  Junior  location  covering  a  part  of  the  same 
area.  In  determining  this  question,  it  is  un- 
necessary to  determine  the  validity  of  the 
respective  locations,  except  In  so  far  as  the 
same  affects  the  ground  In  conflict  Until 
the  case  of  Lavagnino  v.  Uhllg,  198  U.  8.  44a, 
25  Sup.  Ot  716,  49  L.  Ed.  1119,  it  was  gen- 
erally considered  by  the  courts  In  the  mining 
states  and  text-writers  that  mineral  ground 
covered  by  a  valid  location  becomes  segre- 
gated from  the  public  domain  and  the  proper- 
ty of  the  locator,  and,  ^  long  as  the  locator 
complies  with  the  laws  of  the  United  States 
and  the  state  and  local  regulations,  such  lo- 
cator has  the  exclusive  right  and  enjoyment 
to  all  the  surface  included  within  the  lines 
of  the  location,  against  all  the  world;  and 
that  during  such  time  such  ground  so  segre- 
gated is  not  open  to  discovery  and  location 
by  another,  and  that  any  relocation  of  such 
ground,  during  such  time.  Is  void.  Belk  v. 
Meagher,  104  U.  8.  279,  26  L.  Ed.  735;  GwU- 
lim  V.  Donnellan.  115  U.  S.  45,  5  Sup.  Ct 
1110,  29  Ll  Ed.  348;  St  Louis  Mln.  Co.  v. 
Montana  Mln.  Co.,  171  U.  &  050,  19  Sup.  Ct 
ei.  43  L.  Ed.  320:  Brown  t.  ElUabrew,  21 
Nev.  438,  33  Pac.  865. 

Oounsel  for  appellant  however,  contend 
that  this  rule  has  l>een  changed,  and  that  In 


the  case  of  Lavagnino  t.  UhUg,  supra,  a  dif- 
ferent rule  has  boe/a  announced  by  the  bu< 
preme  Court  of  the  United  States.  The  La- 
vagnino Case  was  an  adverse  suit  as  is  tue 
case  at  bar.  The  facts  of  that  case,  as  we 
gather  them  from  the  opinion,  are  as  follows; 
Application  was  made  for  patent  for  Uhllg 
No.  1  and  Ulillg  No.  2  mining  dalms,  located 
on  January  1,  1889.  Adverse  was  filed  by 
the  owners  of  Yes  Ton  Do  mining  claim.  It 
was  contended  that  at  the  time  the  Uhllg 
claims  were  located  there  was  a  subsisting, 
valid  location  known  as  Levi  P.  claim,  which 
Included  within  its  area  the  land  in  dispute 
in  the  adverse;  and  that  the  Levi  P.  claim 
became  forfeited  by  reason  of  the  failure  to 
perform  the  annual  assessment  work  thereou 
for  the  year  1897,  and  acquired  the  statns 
of  unoccupied  mineral  lands  on  January  1, 
1898,  the  date  when  the  Yes  You  Do  dalm 
was  located;  and,  In  considering  the  ques- 
tions involved  In  that  case,  the  court  con- 
ceded that  the  Levi  P.  location,  of  which  the 
Yes  You  Do  purported  to  be  a  relocation,  was 
prior  in  date  to  the  location  of  the  Uhllg  Nos. 
1  and  2,  and  that  there  were  areas  in  conflict 
between  them ;  and  the  question  arose  as  to 
whether  the  locator  of  the  Yes  You  Do  min- 
ing claim  stood  In  such  a  relation  as  to  en- 
able the  locator  or  his  grantees  to  success- 
fully adverse  the  application  for  patent  made 
by  the  owners  and  possessors  of  the  Dhllg 
locations,  and  the  court  states  the  question 
as  follows:  "The  question  then  Is,  where 
there  was  a  conflict  of  boundaries  between  a 
senior  and  Junior  location,  and  the  senior 
location  has  been  forfeited,  has  the  person 
who  made  the  relocation  of  such  forfeited 
claim  the  right  to  adverse  proceedings,  to  as- 
sail the  title  of  the  Junior  locator  In  respect 
to  the  conflict  area  which  had  previously  ex- 
isted between  that  location  and  the  abandon- 
ed or  forfeited  claim?  To  say  that  the  relo- 
cator  had  such  right  tovolves,  necessarily,  de- 
ciding that  as  to  the  area  In  conflict  between 
the  Junior  And  the  senior  locations,  the  Junior 
could  acquire  no  present  or  eventual  r^ht 
whatever,  and  that  on  the  abandonment  or 
forfeiture  of  the  senior  daim,  the  area  In 
conflict  became,  without  qualiflcation,  a  part 
of  the  public  domain.  In  other  words,  the 
proposition  must  come  to  this:  that  as  the 
junior  locator  had  acquired  no  right  what- 
ever, present  or  possible,  by  his  prior  loca- 
tion, as  to  the  conflicting  ar^,  he  would  be 
obliged,  to  order  to  obtain  a  patent  for  such 
area,  to  toltlate  to  respect  thereto  a  new 
right  accompanied  with  a  performance  of 
those  acts  whldi  the  statute  renders  nec- 
essary to  make  a  location  of  a  mining  claim. 
The  deductions  Just  stated  are  essential  to 
sustain  the  right  of  the  relocator  of  a  for- 
feited mining  claim  to  contest  a  locatloD 
existing  at  the  time  of  the  relocation,  on 
the  ground  that  such  existing  location  em- 
braced an  area  which  was  tocluded  in  tlie 
forfeited  and  alleged  senior  location,  for  the 
following  reasons:  If  the  land  In  dlqmte  be- 
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tween  the  two  locations,  whl^  antedated  the 
Telocation,  did  not,  on  the  forfeltnre  of  the 
senior  of  th«  two  locations,  become  unqna]l- 
fledly  a  part  of  the  public  domain,  then  the 
right  of  the  Junior  of  the  two  would  be  opera- 
tlTe  upon  the  area  In  conflict  on  a  forfeiture 
of  the  senior  location.  If  It  bad  that  effect  It 
necewirUy  was  prior  and  paramount  to  the 
right  acgnlred  by  a  relocatlCHi  of  the  forfeited 
claim.  Bnt  we  do  not  think  that  the  deduc- 
ttons  whldi  we  hare  said  are  essential  to 
snstaln  tlie  right  of  the  rdoeator  to  adveree, 
under  the  drcnmstances  stated,  can  be  sus- 
tained constBtoitly  with  the  legislation  of 
Congress  In  relation  to  mining  dalms."  The 
court  then  quotes  section  2326,  Rer.  St  U.  8. 
(IT.  S.  C!omp.  St.  1901,  p.  143(9,  and  condndes 
that  this  section  recognizee  that  a  person, 
who  has  Initiated  a  right  to  a  mining  claim, 
recorded  his  location  notice,  and  performed 
the  other  acts  made  necessary  by  law,  and 
who  makes  application  for  a  patent,  will  be 
entitled  to  a  patent  unless  adrwse  rights  are 
set  up  In  the  mode  prortded  1^  the  section ; 
and  that  a  s^or  locator  possessed  of  a  para- 
mount right  In  the  mineral  land,  for  which 
8  patent  is  songht,  may  abandon  snch  right, 
and  cause  it  in  eCFect  to  innre  to  the  benefit 
of  the  applicant  ft>r  a  patent  by  failure  to 
adverse,  and  that  if  before  abandonment  or 
ftirfeltnre  ot  the  Leri  P.  claim,  the  owners 
ot  VbSig  locations  had  applied  for  patent,  and 
the  owners  of  Lerl  P.  had  not  adTcrsed  the 
application,  upon  an  establliriiment  of  a  prima 
fade  ri^t  In  the  owners  of  Uhllg  claims  the 
presumption  would  hare  arisen  that  no  con- 
flict existed,  and  that  as  to  third  persons  the 
land  was  not  unoccupied  public  land  of  the 
United  States,  but,  as  to  snch  persons  from 
the  time  of  the  location,  by  the  applicant  for 
the  patent,  waa  land  embraced  within  such 
location  and  net  subject  to  be  acquired  by 
another  person ;  and  that  Inaamndi  a's  the  Is- 
sue had  reference  only  to  the  conflicting  area 
and  the  invalidity  of  tlie  Uhllg  locations,  in 
respect  to  the  prrailses  in  dispute,  the  land 
embraced  within  the  location  of  the  Uhllg 
claims  was  not  onoccupied  mineral  lands  of 
the  United  States  at  the  time  the  Levi  P. 
dalm  was  relocated  as  the  Tee  Ton  Do  dalm, 
and  was  not  subject  to  relocatlcm  as  the  Tes 
You  Do  claim. 

It  seems  to  he  held  In  the  Levagnlno  Case 
tliat  a  forfeiture  of  a  senior  location,  prior 
to  the  junior  locator's  application  for  a  pat- 
oit,  Inurtt  to  the  benefit  of  the  Junior  lo- 
cator In  BO  far  as  the  area  in  conflict  is  eon- 
eemed ;  and  that  one  who  rdocatea  the  area 
coTered  by  the  senior  claim,  after  forfeiture^ 
cannot  successfully  adverse  the  Junior  loca- 
tor's application  for  patent  This  case  seems 
to  be  based  upon  the  provisions  of  section 
2826  of  the  Revised  Statutes  of  the  United 
States,  and  has  reference  to  the  right  to  ad- 
verse and  Involves  a  qtMstion  of  practice. 
While  It  Is  true  tibe  court  seems  to  announce, 
la  deddlng  the  case,  a  rale  different  f mn 
that  announced  In  Belk  v,  Mnghet,  yet  this 


conclusion  arises  In  determining  a  question 
of  practice;  and  we  are  led  to  the  belief 
that  while  the  two  cases  seem  to  be  in  con- 
flict, yet  It  was  not  the  Intention  of  the  court 
in  the  LavagnlDo  Case  to  overrule  the  case 
of  Belk  V.  Meagher.  We  are  strengthened 
in  this  conclusion  by  the  fact  tiiat  In  the 
Lavagnlno  Case  the  court  does  not  refer  to 
Belk  V.  Meagher  or  discuss  the  rule  announc- 
ed in  that  case,  or  Indicate  in  any  way  that 
It  waa  the  express  Intention  to  overrule  or 
modify  Belk  v.  Meagher,  we  are  convinced 
that  the  case  of  Belk  v.  Meagher  has  been  the 
law  so  long,  and  has  been  recognized  by  the 
courts  of  all  the  mining  states  as  wdl  as  the 
Supreme  Court  of  the  United  States,  as  an- 
nouncing the  true  rule,  that  the  same  court 
would  not  have  announced  a  rule  In  conflict 
with  that  case  vrlthout  directing  Its  attention 
to  that  case,  or  in  smne  way  Indicating  ita 
express  Intention  to  announce  a  different 
rale.  We  most  confess  that  it  is  somewhat 
dlQlcuIt  to  reconcile  the  rule  announced  in 
the  Lavagnlno  Case  with  that  announced  in 
Belk  V.  Meagher;  but  In  the  more  recent 
case  of  Brown  v.  Gumey,  201  U.  S.  181,  26 
Sup.  Ct  609,  60  L.  Ed.  717,  an  adverse  suit 
In  which  the  Lavagnlno  Case  waa  cited  by 
counsel  as  authority,  the  Supreme  Oiurt  of 
the  United  States,  speaking  through  Chief 
Justice  Fuller,  says :  "Of  course  it  Is  essen- 
tial that  at  the  date  of  a  location  the  ground 
located  on  should  be  part  of  the  public  do- 
main, and  In  the  preseut  case  the  specific 
question  affirmativdy  raised  was  whether  the 
ground  In  controversy  waa  a  part  of  the  pub- 
lic domain  at  the  time  of  the  respective  con- 
tested locations.  It  seems  to  ns  that  when 
the  Scorpion  locator  attempted  to  make  that 
location  he  conceded  the  validly  of  the  Eoh- 
nyo  location  and  the  segregation  by  that  lo- 
cation from  the  public  domain  of  the  south- 
erly portion  of  that  claim."  And  the  court 
further  remarks :  "We  again  state  the  dates 
of  the  respective  locations:  The  Scorpion 
was  located  May  13.  1898.  The  Hobson's 
Choice  was  located  June  23,  1898.  The  loca- 
tion of  the  P.  G.  was  July  16.  Thus  it  Is 
seen  that  the  Scorpion  was  attempted  to  be 
located  at  a  time  when  the  premises  were 
not  subject  to  location;  that  the  Hobson's 
Choice  was  located  when  the  premises  had 
reverted  to  the  public  domain ;  and  that  the 
location  of  the  P.  G.  was  after  that  date." 

Later  the  cose  of  Farrdl  v.  Lockhart,  su- 
pra, reached  the  Supreme  Court  of  the  Unit- 
ed States  (210  U.  S.  142.  28  Sap.  Ct  681,  S2 
li.  Bd.  901),  and  the  Lava«nino  Case  was  dia- 
cnssed;  and  while  the  court  In  the  oplnlim 
Btates,  "We  do  not  pause  to  particularly  re- 
oamlne  the  reasoning  expressed  In  the  oj^ 
Ion  In  Lavagnlno  v.  Uhllg  as  an  orig^l 
proposition,"  yet  after  referring  to  the  case 
of  Belk  T.  Meagher  and  Brown  v.  Oum^, 
Buiva,  the  court  said :  "We  think  the  oplnlfm 
in  the  Lavagnlno  Caa*  should  be  qnalifled  so 
as  not  to  exdude  the  ri^t  of  a  subseqaeut 
locator  on  an  adverse  claim  to  test  the  law- 
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fulness  of  a  prior  location  of  the  same  min- 
ing ground  upon  the  contention  that,  at  the 
time  such  prior  location  was  made,  the 
ground  embraced  therein  was  covered  by  a 
valid  and  subsisting  mining  claim.  It  Is  to 
be  observed  that  this  qualification  but  per- 
mits a  third  locator  to  offer  proof  tending  to 
establish  the  existence  of  a  valid  and  sub- 
sisting location  anterior  ta  that  of  the  loca- 
tion which  Is  being  adversed.  It  does  not, 
therefore,  Include  the  conception  that  the 
mere  fact  that  a  senior  location  had  been 
made,  and  that  the  statutory  period  for  per- 
forming the  annual  labor  bad  not  expired 
when  the  second  location  was  made,  would 
conclusively  establish  that  the  location  was 
a  valid  and  subsisting  location,  preventing 
the  Initiation  of  rights  In  the  ground  by  an- 
other claimant,  If,  at  the  time  of  such  sec- 
ond location,  there  had  been  an  actual  aban- 
donment of  the  original  senior  location.  We 
say  this,  because — ^taking  Into  view  Belk  v. 
Heagher,  Lavagnlno  v.  Uhlig,  and  Brown  v. 
Quniety— we  are  of  the  opinion,  and  so  hold, 
tbEt  ground  embraced  In  a  mining  location 
may  become  a  part  of  the  pnbllc  domain  so 
SB  to  be  subject  to  another  location  before 
the  expiration  of  the  statutory  period  for 
performing  annual  labor,  if,  at  the  time  when 
the  second  location  was  made,  there  had  been 
an  actual  abandonment  of  the  claim  by  the 
first  locator." 

As  we  understand  it,  the  court  holds  that 
an  adverse  upon  application  for  patent  by  a 
Junior  locator,  as  against  the  senior  locator, 
a  third  location  as  against  the  Junior  lo- 
cation, may  show  that  the  ground  covered  by 
the  senior  location  had  become  a  part  of  the 
pDbHc  domain  so  as  to  be  subject  to  reloca- 
tion even  before  the  expiration  of  the  statn- 
toiy  period  for  perfonnlng  the  annual  labor, 
by  showing  that  there  had  been  ah  actual 
abandonment  of  the  dalm  the  first  loca- 
tor. Tbls  mle^  however,  does  not  change  the 
jnindple  announced  tn  Belk  v.  Meagher,  su- 
pra, to  the  effect  that  until  a  location  is  ter- 
mliuited  by  abandonment  or  forfeiture^  no 
right  or  dalm  to  the  property  can  be  acquire 
ed  an  adverse  «itry  thereon  with  a  view 
to  the  relocation  of  the  same.  If  It  can  be 
shown  that  at  the  time  a  Junior  location  is 
made  the  sailor  location  has  actually  been 
aband(med.  then,  of  course,  the  area  would 
be  a  part  of  the  public  domain  at  the  dato  of 
the  Junior  location  and  be  open  to  entry.  If, 
on  the  other  hand,  the  area  covered  by  a  aea- 
lor  location  has  not  been  abandoned  or  for- 
feited at  the  time  the  junior  location  Is  made, 
then,  of  course,  at  the  time  of  the  Junior  lo- 
cation it  would  not  be  a  i^rt  of  the  public 
domain  and  therefore  not  subject  to  reloca- 
tion, and  such  rtiocatlon  as  to  such  area 
would  be  vMd.  In  the  case  at  bar,  so  long 
as  the  Emma  No.  2  claim  was  not  forfeited 
or  abandoned,  the  conflict  area  betwem  it 
and  the  Indepfflidence*  No.  2  was  not  subject 
to  relocation  by  any  one  but  remained  segre- 
gated and  a  part  of  Emma  No.  2.   If,  how* 


ever,  such  area  In  conflict  became  abandoned 
or  forfeited  under  the  Emma  No.  2  location, 
It  would  not  become  a  part  of  Independence 
No.  2,  although  wltMn  the  surface  bounda- 
ries thereof,  but  would  revert  to  the  public 
domain,  and  would  be  subject  to  relocation 
by  any  one  who  desired  to  relocate  the  same. 
The  inchoate  title  and  right  of  possession 
acquired  by  the  senior  locator  would  revert 
to  the  United  States,  the  owner  of  the  fee, 
by  operation  of  law;  and  another  claimant 
must  acquire  his  rights  from  the  owner  of 
the  fee. 

The  owners  of  Independence  No.  2  ml^t 
have  made  such  territory  a  part  of  Independ- 
ence No.  2  by  filing  an  additional  or  amended 
location  certificate  as  prescribed  by  law.  or 
making  an  entirely  new  location  covering 
such  territory.  Such  8t^>B,  however,  not  hav- 
ing been  taken  and  nothing  having  been  done 
by  the  Independence  Na  2  locators  to  con- 
nect such  location  with  the  area  la  conflict 
after  Its  forfeiture,  and  Stttet  It  had  become 
subject  to  relocation,  and  the  locafonn  of 
Malta  No.  1  having  located  a  claim  embracing 
the  area  in  conflict,  such  area  thereby  be- 
came segregated  as  a  part  of  the  Malta  No.  1 
location,  and  the  locators  of  Indep^idence 
No.  2  acquired  no  right  to  such  area  unil^ 
the  Independence  No.  2  location,  nils  is  the 
principle,  as  we  understand  It,  announced  In 
Belk  V.  H^igfaer,  and  we  are  inclined  to  be- 
lieve it  is  the  rule  reaffirmed  tn  Farrell  v. 
Lockhart  and  Brown  v.  Oumey,  supra.  If 
the  contention  made  by  appellant  should  be 
sustained,  tn  our  Judgment  It  would  subject 
to  relocation  every  valid  mtnlng  claim,  and 
make  the  relocation  of  mtnlng  claims  purdy 
a  speculative  business,  and  lead  to  fraud  and 
misrepresentation.  If  ground  covered  by  a 
valid,  subsisting  mining  dalm  Is  subject  to 
rdoctttiou,  and  in  case  the  senior  locator 
thereafter  falls  to  comply  with  the  law  and 
there  Is  an  abandonment  or  forfeiture,  sadi 
forfeltore  or  abandonment  Inures  to  the  bene- 
fit of  the  Junior  locator,  and  thereby  renders 
the  Junior  location  valid  as  to  tiie  area  In 
conflict,  then  It  would  be  a  profitable  busi- 
ness for  a  person  to  go  into  the  profusion  of 
relocating  mining  daims,  and  not  wait  antn 
there  was  in  foct  a  forfeiture  or  abandon- 
ment: however,  are  unable  to  make  this 
deduction  dther  from  the  statute  or  the  de- 
cisions of  the  Supreme  Court  of  the  tJnlted 
States,  and  are  of  the  opinion  that  where  a 
valid  mining  location  has  been  made,  1^  audi 
location  the  ground  Is  s^gr^ted  and  with- 
drawn from  entry  and  location  so  long  as  the 
locator  comidles  with  the  laws  of  tiie  United 
States.  It  however,  at  any  particular  time 
there  should  be  a  forfeiture  m  abandonmait 
of  the  ground  oovered  by  sndi  location,  then 
the  same  Is  open  to  relocation  om  though  it 
were  virgin  tmrltory ;  and  If  any  part  ot  the 
area  embraced  within  senior  and  Junior  lo- 
cations IB  thoreafter  covered  1^'  a  third  loca- 
tion, then  the  third  locator  may  show  that 
at  the  time  the  Junior  location  was  made  the 


Digitized  by  Google 


Idabo) 


SWANSON  V. 


1065 


ground  woM  not  tnbject  to  ralocatlon,  and  was 
-ft  part  of  and  wltbln  the  boundailes  of  a 
▼aUd,  snbalatlnK  locatlm;  and  as  agalnat 
•Dcb  third  location  It  miut  appear  that  the 
ground  In  conflict  was  open  to  Uie  relocatlcm 
at  tbe  time  sach  relocation  was  made,  and 
that  upon  aH>licatlon  for  a  iiatent  by  the 
Innlor  locator,  where  the  senior  locator  does 
not  adTorae,  it  will  be  pieanmed  Oiat  the 
ground  waa  open  to  ralocatlon  at  the  time  the 
rdocaUon  waa  mad&  But  where  an  adverse 
Is  filed  by  m  third  locator  plalmlug  all  or  any 
part  of  the  ground  In  conflict,  Bach  third 
locator  may  show  that  at  tba  time  ttie  relo- 
cation ma  mads  tte  ground  in  conflict  was, 
not  open  to  location  reason  <rf  the  Cact' 
that  the  senior  location  wu  a  valid  and  wuh- 
slstlhg  locatkm,  and  tbat  it  was  in  respect 
to  the  right  to  adverae,  and  the  showing  tbat 
might  be,  and  waa  required  to  be,  made  with 
whidi  the  court  was  dealing,  and  with  refer- 
ence  to  which  tin  oourt  intended  to  decide 
tn  the  Lavagnlno  Case.  We  bellere  this  posi- 
tion is  clearly  supported  fiy  the  leading  au- 
thorities dealing  with  the  Question.  Bose  t. 
Blchmond  Mln.  Co.,  17  fter.  2S,  27  Paa  llOS ; 
Hoban  t.  Beyer,  87  Colo.  1%  86  Pac.  837; 
Lockhart  r.  Farrell.  81  Utah,  15B.  86  Fac. 
1077:  Naab  r.  McNamara  <NeT.)  98  Paa  406, 
16  Ii.  B.  A.  (N.  S.)  168:  Mowhead  t.  Erie 
Mln.  &  BOll.  Ca,  43  Colo.  408,  06  Pac;  258; 
Montague  r.  Labay,  2  Alaska,  676 ;  Sonter  t. 
McOulra,  78  OaL  648,  21  Pac  188;  Book  t. 
Justice  Mln.  Oou  (a  O)  68  Fed.  106;  McCnl- 
loCh  T.  Murphy  (a  a)  126  Fed.  147;  Zerres 
T.  Vantna  (a  O)  184  Fed.  610;  Wilson  r. 
Freeman,  68  !«•  B.  A.  888,  note. 

The  record  disposes  a  number  of  other  as> 
slgnments  of  error,  all  of  which  we  have 
carefully  examined.  Many  of  them  we  find 
are  not  w^  founded,  and  a  considoratlon  of 
the  same  would  not  lead  to  a  reversal  of  this 
case.  The  others  are  covered  by  tin  discus- 
sion In  this  opinion. 

Appellant  urges  very  strongly  that  the  trial 
court  erred  In  its  flndings  with  reference  to 
the  f^cts,  and  ttie  deductlim  made  therefrom 
by  counsel  for  respondent  that  the  i^p^lant 
Is  estopped  from  Claiming  any  Interest  In  the 
ground  in  ccmfllcL  If  we  are  correct  in  our 
conduslw'  that  the  an^dlaut  acquired  no  in- 
terest or  title  or  right  of  possession  to  the 
ground  In  conflict,  by  reason  of  the  Independ- 
ence No.  2  location,  and  that  the  respondent 
acquired  title  and  rl^t  of  possession  by  vii^ 
tue  of  Malta  Now  1,  then  the  question  of  es- 
txxppA  becomes  of  no  consequence  tn  this 
cas&  It  is  a  matter  of  entire  indifference 
and  wholly  Immaterial  whethw  the  i^ipelluit 
Is  estopped  to  deny  the  respondenf  s  title  to 
the  ground  In  conflict  by  reason  of  his  acts 
and  conduct  In  pointing  out  to  the  respond- 
ent the  lines  of  the  Emma  daim  and  aldlni^ 
Without  objection.  In  the  location  of  Malta 
N&  1,  and  without  making  daim  to  any  part 
ot  Sie  ground  covered  by  such  location.  For 
this  reason  it  is  entirely  unnecessary  to 
discuss  or  oooslder  the  question  of  estoppel, 


as  whatever  view  this  'court  might  take  of 
this  question  could  make  no  difference  as  to 
the  result  finally  to  be  reached. 

3%e  judgment  In  this  case  Is  affirmed. 
Costs  awarded  to  the  respondent 

AILSHIB,  J.,  concurs.  SljLLIVAN,  C.  J.. 
did  not  sit  at  the  hearing  or  participate  in 
this  opinion. 

On  Petition  for  Beheartng. 

AILSHXE,  X  A  petition  has  been  filed  In 
this  case  by  the  respondoitfi  asking  for  a  re- 
hearing on  the  single  question  of  estoppel. 
The  cmtentlon  made  tor  rehearLog  Is  that  the 
court  decided  the  case  on  a  purely  federal 
question,  and  that  the  dsdslbn  of  this  court 
la  therefore  reviewable  by  the  Supreme  Court 
of  the  United  States;  that  the  question  at 
estoppel  Is  not  a  fedwal  qnestlcnt;  and  that 
if  the  contention  made  on  thla  point  should 
be  decided  In  fovor  of  respondents  such  ded- 
Haa  would  render  the  judgment  ot  this  court 
final  and  not  reviewable  by  the  Supreme 
Court  of  the  United  States.  This  latter  prop- 
osition seems  to  be  ccvrect  and  siqiported  by 
the  declstons  from  the  Supreme  Oanrt  of  ttie 
United  States,  and  was  given  due  conMdera- 
tlott  by  us  before  announciag  our  decision  in 
the  case.  See  Gal.  Powder  Wks.  v.  Davis,  161 
U.  S.  889.  14  Sup.  Ot  860, 88  L.  Bd.  206;  But- 
land  B.  Oa  T.  Cen.  Tt  B.  Oa,  ISO  U.  a  680; 
16  Sup.  Gt  lis,  40  ]!«.  Ed.  284;  Capt  Natl. 
Bank  V.  Oadls  First  Natl.  Bank,  172  U.  S. 
425,  10  Sup.  Ct  202,  48  L.  Bd.  602.  It  has 
been  the  uniform  practice  ot  this  court  to 
only  decide  stttib  questions  as  were  necessary, 
to  a  final  Judgment  In  any  given  case.  The 
question  we  have  decided  In  this  case  finally 
disposes  of  Uie  case^  and  makes  the  con^- 
oratloa  of  other  questions  mmecessary.  If 
we  had  thought  tlut  the  Supreme  Court  of 
the  United  States  was  likely  to  dlugrae  with 
us  ot  reverse  our  jjndgment  we  would  not 
have  held  as  w«  did,  but  on  ttie  ccmtrary. 
would  have  followed  what  we  conceived  to 
be  the  rule  of  law  reeognteed  and  adopted  by 
that  court  If  it  Should  so  hanwn  that  the 
decision  of  this  court  Is  reversed,  it  wUl  thai 
be  time  enough  to  consider  any  farther  ques- 
tions raisied.  The  petitlcm  is  dmied. 

The  apxnllant  has  also  filed  a  petition  "for 
a  rehearing  and  a  reconsideration  of  the  case, 
and  particularly  with  referrace  to  the  ques- 
tion as  to  whether  there  Is  suffldoit  evidence 
to  Justify  the  trial  oonrt^s  finding  as  to  the 
Malta  No.  1  and  the  Bknma  No.  2  covering 
the  same  ground.**  We  did  not  review  the 
evidence  on  this  question  In  Qie  original  (pin- 
ion. In  considering  this  question  the  court 
did  mj,  **\t  could  serve  no  good  purpose  in 
tms  case  to  set  oat  in  this  opinion  the  evi- 
dence showing  that  the  discovery  of  In- 
d^wndence  Na  2  was  up(ni  Bmma  Na  2,  and 
tbat  the  lines  of  the  Malta  Na  1  and  Emma 
No.  2  were  identical,  bat  we  find  snfllclent 
evidence  In  the  record  to  support  the 
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(tf  Oie  ootiTt.*'  It  Is  true  that  tbe  erldence 
Is  confllctlDg  on  this  Issne  and  Is  Indeed  nn- 
BatlsftctoT7,  and  If  It  vera  an  original  proj^- 
(Nritlon  before  this  conrt  we  mleht  find  dif- 
ferently from  the  finding  ot  the  trial  court, 
but  under  the  nnlform  rule  of  this  court,  as 
well  as  the  command  of  tiie  sUtute  (section 
4824,  B«r.  Codes),  we  are  Impelled  to  anataln 
the  finding  ctf  the  trial  cmirt  Tbsie  Is  >  sob- 
BtanUal  omfllct  In  the  evidence,  and  the  trial 
court  felt  Justified  In  beUerlnf  tbe  erldence 
to  the  effect  that  the  Malta  Now  1  and  the 
Enima  No.  2  coTered  the  same  ground  and 
wexe  IdentlcaL  He  evidently  did  not  believe 
the  evidence  to  tlie  contrary.  The  petition 
will  therefore  be  denied. 

STEWART.  X,  coQcaca. 


(IT  Idabo,  ZBB) 

BATHOnSB  V.  TTRQUIDISS. 
(Sopieme  Court  of  Idaho.   Nov.  24,  190B.  On 
Petition  for  Bebearing.  Dec.  15,  1009.) 

L  BOUirOABIES  (S  53*)— BESUnVlT— POBPOM. 

The  parpose  of  a  resurvey  mbsequeut  to 
taking  of  title  by  purcfaasen  and  settlen  is  to 
aaceruin  the  lines  of  the  ori^nal  lorvey  and  tbe 
orif  inal  boundaries  and  monumenta  as  eitablisb- 
ed  aod  laid  out  by  the  iurvey  under  which  the 
parties  originally  took  title. 

[Bd.  Note.— F^r  other  cases,  see  Bonndailes, 
Cent  Dig.  f  264;  Dec.  Dig.  |  68.*] 
2.  Advebss  PossBSBioir  (I  16*)  —  DiTiflion 

Fencu. 

Where  the  grantor  of  U.  entered  into  pos- 
sesdon  of  and  procured  title  to  a  town  lot  and 
erected  and  maintBlned  a  division  fence  between 
such  lot  and  tbe  adjoining  lot,  and  occupied  tbe 
groond  op  to  snch  fence  and  improved  the  same, 
ai^  his  grantee,  U..  remained  in  sole  and  ez- 
clusive  possession  of  soch  property  for  a  con- 
tlonoos  period  of  40  years,  such  possession  and 
occupancy  constitutes  adverse  possession,  and 
vests  tbe  title  to  the  iriude  of  such  inclosore  in 
sndi  occupant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, CenL  Dig.  ii  82-89;  Dec.  Dig.  I  Itt.*] 

S.  BouvoABiBs  d  48*)  — AcguixsciHCK-Ear- 
yrcT. 

In  soch  case,  where  the  owner  of  the  ad- 
joining lot  and  his  grantors  hare,  during  sucb 
period -(^  time,  been  cognizant  of  U.'s  possession 
and  the  existence  of  sucb  division  fence  and 
bave  made  no  objection  thereto,  and  bave  coo- 
tinuoosly  acquiesced  therein,  the  owner  cannot 
be  beard  to  question  U.'s  title  after  a  lapse  of 
40  years. 

[Bd.  Note.— For  other  cases,  see  Boondailes, 
Cent  Dig.  H  232-242;  Dee.  Dig.  I  48.*] 

4.  ADVEBsa  PosBEsaion  <f  68*)  —  Dxvibzon 

Fence— Mistake. 

Where  one  enters  Into  the  possession  of  a 
tract  of  land  and  incloses  the  same,  erecting  a 
fence  between  such  tract  and  tbe  land  of  an  ad- 
joining owner,  and  continuM  to  maintain  such 
fence  and  occnpy  and  use  the  land  ap  to  the 
fence  for  a  period  of  40  years,  with  tbe  knowl- 
edge and  acquiescence  of  toe  successive  owners  of 
tbe  adjoining  laud,  such  occupancv  will  amount 
to  adverse  posses^^ioo,  even  tbougn  tbe  division 
fence  was  erected  through  mistake  as  to  the  true 
boundary  line. 

[Gd.  Note.— For  other  teases,  see  Adverse  Po»> 
.^on.  Gent.  Dig.  (i  871-383 ;  Dec  Dig.  S  6&*] 


0..  Advkbsx  PosaBBSKnr  Q  90*)— Patxert  m 

Taxes. 

Where  a  fence  has  constltnted  a  mondment 
between  tbe  lots  of  coterminus  owners,  and  has 
so  existed  for  40  years,  such  monument  e^ab- 
llshes  the  true  boundary  line  between  the  adjoin- 
ing premises,  and  likewise  controls  tbe  descrip- 
tion In  the  atwessment,  where  such  assessment 
has  been  made  by  lot  numbers,  and  the  require- 
ment as  to  the  payment  of  taxes  is  satisfied  by 
the  payment  of  taxes  oo  the  lot  with  which  tbe 
disputed  tract  is  Inclosed  and  of  which  it  is  a 
part. 

[Ed.  Note. — ^For  other  cattes.  see  Adverse  Pos- 
session.  Cent.  Dig.  S  517 ;  Dec:  Dig.  |  90.*] 

(Syllabus  hy  the  Court) 

Appeal  ftom  District  Gotirt,  Ada  County; 
Fremont  Wood,  Judge^ 

Ejectment  ^  Anna  Bayfaonse  against 
Jeans  TTrquIdes.  Judgment  for  plaintiff,  and 
defendant  appeals.  Beversed. 

A.  A.  Fraser,  for  appellant  Hawley,  Puck- 
ett  &  Hawl^  and  Morrison  &  Pence^  for  re- 
spondent 

• 

AILSHIE,  J.  This  is  an  appeal  from  a 
Judgment  quieting  the  title  to  a  strip  of  land 
claimed  by  two  adjoining  lot  owners.  The 
first  objection  urged  by  appellant  Is  against 
the  ruling  of  the  court  In  admitting  In  evi- 
dence certain  eihlMta  matted  **A"  and  "B," 
being  maps  and  plats  of  a  survey  of  the 
ground  In  dispute.  This  survey  appears  to 
have  been  made  by  one  A.  M.  Ashllne,  and 
embraced  tbe  north  half  of  block  29  of  the 
original  town  site  of  Boise  City.  The  sur- 
veyor tcellfled  on  the  trial  as  follows:  "I 
made  a  survey  of  this  property  from  whldi 
the  map  was  drawn.  The  starting  point  of 
the  survey  was  the  center  of  Second  street 
and  First  street,  and  prolonged  tiie  line  from 
Idaho  south  to  the  alley,  and  used  the  meas- 
urement from  First  and  Second  on  Main 
street  I  dldnt  start  from  a  government 
monument  These  points  that  are  In  these 
street  centers  have  all  been  surveyed  and 
checked  by  other  pe(H)le,  and  are  supposed  to 
be  right  I  did  not  start  this  surrey  from 
any  government  point  •  •  *  I  have  noth- 
ing but  the  word  of  somebody  else  as  to  the 
correctness  of  my  initial  point  I  started 
from  no  gov«*nment  comer  to  make  this  snr- 
vey  of  the  property."  It  appears  from  the 
testimony  of  another  surveyor  that  about 
1801  the  dty  council  of  Boise  appointed  some 
kind  of  a  commission  to  survey  the  exterior 
boundaries  of  tbe  <Hty  In  conformity  with  tbe 
govemmoit  patoit  that  had  been  Issued  for 
the  town  site,  and  that  the  Initial  point  used 
by  the  surveyor,  Ashllne,  had  been  establish- 
ed by  such  a  commission.  The  evidence,  how- 
ever, as  to  the  action  of  the  commissions 
Is  not  clear,  and  Indeed  there  to  nothing  In 
the  record  to  show  that  the  survey  and  maps 
made  by  them  was  a  correct  ascertainment 
or  an  attempt  to  ascertain  where  tbe  orig- 
inal lines  were  run  and  monuments  were 
placed.  Judging  from  the  evidence.  It  seems 


•For  other  cosm  see  tame  topic  aod  sectioa  NUMBER  la  Deo.  *  Am.  Diss.  1S07  to  date,  ft  RvortOT  lai 
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correct  marer  would  bavA  In  fact  placed  tbe 
lines  and  montuneDta  of  the  orl^nal  govern- 
ment and  town-site  sarrci^.  It  is  clear,  how- 
erer,  that  the  parties  could  not  haTe  been 
bound  by  uiy  surr^^  maps,  or  plats  not  bas- 
ed and  founded  nptm  tbe  surrey  as  originally 
niade  and  monuments  as  erected.  Seabnx^ 
T.  CkXM  Bay  Ice  Co.,  49  Or.  237,  89  Paa  417; 
Oram  v.  City  of  Santa  Barbara,  91  Cal.  621, 
28  Pac.  268.  The  purpose  of  a  resurv^  snb- 
sequffiit  to  file  tatdDg  of  title  Iqr  pun^aseta 
and  settlers  Is  to  ascertain  the  lines  of  the 
original  surrey  and  tbe  original  boundaries 
and  numnments  as  established  and  laid  out 
by  the  snrv^  tmder  which  the  parties  orig- 
inally procured  their  titles.  Sfortx  t.  Wll- 
llanu,  67  III.  806.  On  such  resurr^  or  re- 
established boundaries  and  monnments  tha 
qnestifni  of  the  correctness  of  tbe  original 
snmj  cannot  enter  into  tbe  matter  at  an. 
and  la  a  matter  that  does  not  concern  the 
mrve^r,  and  is  not  a  Question  to  be  ascer- 
tained 1^  htm..  DIehl  t.  Zanger,  39  Mich. 
601;  Fenry  t.  Rldurda,  62  Cal.  672,  676; 
Bollard  T.  Kemptf,  119  Cal.  9,  BO  Pac  780. 

Under  the  plat  Introduced  in  this  case  fay 
the  plalntUZ  and  tbe  Burvey  and  measure- 
moLts  on  whldbi  the  map  was  made,  it  was 
found  that  the  division  fence  between  plain- 
tiff and  defendant  embraced  within  defend* 
ant's  Indoaure  a  strip  of  land  6.7  feet  In 
width,  fronting  pn  Main  street,  and  extend- 
ing ba<A  In  a  souther^  direction  at  a  giad< 
'  nal  Increase  in  width  to  7.1  feet  In  width 
fronting  on  the  alley  betweoi  Main  and 
QroTS  streets  and  being  122  feet  in  depth, 
and  that  tbe  same  was  In  fact  a  part  of  lot 
S,  and  belonged  to  tbe  plaintiff  In  this  ac- 
ticHL  John  Lemp,  the  original  owner  of  lot 
8,  In  block  29,  testified  as  follows :  "At  one 
time  I  owned  lot  8,  In  block  29,  original  town 
Bite  of  Boise  City.  I  lived  there  from  1866 
to  1868;  then  moved  to  where  I  am  now. 
My  ground  was  inclosed  there,  two  lots.  I 
had  it  fenced  on  the  line  of  -the  original 
stakes.  I  moved  away  In  November,  *67— 
something  like  that  It  was  either  the  last 
part  of  *67  or  the  fore  part  of  '68.  There  is  no 
fence  there  that  I  put  up.  I  kept  the  fences 
up  until  the  mayor's  deed — ^that  was  In  '71. 
I  kept  my  fence  up  on  that  line  as  Bbown  by 
the  original  stakes,  until  1871.  After  that  I 
didn't  pay  any  more  attention  to  It."  It 
seems  from  this  testimony  of  Lemp  that  he 
maintained  a  fence  around  this  lot,  and  espe- 
cially between  his  lot  and  lot  9,  now  owned 
and  occupied  the  ai^llant  It  also  appears 
that  one  Antonio  De  O'Campa  settled  upon 
and  Indosed  lot  9  some  time  prior  to  1869, 
and  that  he  continued  to  occupy  the  same 
up  to  the  time  of  his  death  in  the  yesr  1879. 
O'Campa  made  a  win  whoreby  he  devised 
and  bequeathed  this  pn^wrty  to  tbe  sibi- 
lant, Jesns  Urqnldes.  The  apitellant  testi- 
fles  as  follows :  "I  have  lired  In  Boise  City 
frcnn  1869  up  to  tlie  present  time;   I  have 


which  I  now  re^e  t 
befdre  that  I  was 
property  which  I  no^ 
Antonio  O'Campa  wa 
time.  I  was  living 
property  that  I  am  n 
fence  on  it  That  fe 
have  It,  and  I  had  a 
the  house  close  to  tb 
is  now  Inclosed  by  a  f  i 
ed  all  the  time.  Th 
west  i^de  of  my  prop 
wty  and  Mrs.  Bayb< 
fence  has  been  tiiere 
been  In  the  same  plac 
put  it  In  the  same  pi 
never  has  been  moV( 
house  was  built  on  t 
ago.  In  lite  same  local 
same  jdace  the  old  n 
lltUe  on  tbe  side  of  - 
I  built  the  first  horn 
room  on  tbe  other  s 
honsb  That  was  bul 
20  years  ago— must  h 
saw  where  tbe  surv^ 
placed  a  stake  in  fro: 
ground.  If  that  was 
cut  off  about  tour  fe 
foice  is  about  1^  feel 
thing  like  that  I  b 
there  aU  this  time." 
roborated  by  tbe  wltni 
tlfles  that  he  has 
question  since  1869,  w 
O'Campa;  that  the  1 
corral  or  fence,  and  t 
running  along  fbe  we 
adjoining  Mr.  Lemp's 
that  to  the  best  of  hli 
tbe  fence  now  dlvidlc 
same  place  tiut  It  was 
his  opinion  and  Jndgi 
tlnuously  In  tbe  same 
Intyre  testifies  to  the 
that  he  has  known  t] 
1874  or  1876.  and  that 
tition  fence  between  tl 
he  first  knew  the  pn^ 
Judgment,  the  fence  n 
Tiding  line  between  t 
same  place  it  has  b 
since  he  first  knew  tbt 
There  Is  no  dispute 
the  appellant  and  tala 
est  O'Campa,  have  1: 
Inclosed  as  a  part  of 
that  they  have  used  i 
continuously  for  40  ye 
erty,  and  under  the  ai 
prises  a  part  of  lot  9, 
inal  town  site  of  Bolsf 
ago  appellant  built  a 
about  20  years'  ago  he 
the  west  side  of  Oie 
onto  the  strip  of  land 
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4  feet  He  has  continued  to  maintain  tbla 
portion  of  bfti  bouse  on  the  ground  now  in 
dispute  for  at  least  20  years  and  to  occupy 
tbe  same  as  a  residence.  No  question  was 
ever  raised  by  respondent  or  bis  predecessors 
In  Interest  as  to  tbe  title  of  this  property, 
and  no  controversy  or  dispute  was  ever  bad 
over  the  title  or  right  of  possession  until 
about  tbe  time  of  the  commencement  of  tbte 
action.  In  tbe  meanwhile  tbe  respondent 
and  his  grantors  were  occupying  the  adjoin- 
ing lot  and  had  a  dwelUng  house  thereon. 

Taking  tbe  testimraiy  of  Lemp,  wherein 
he  says  he  maintained  a  division  fence  firom 
1806  to  1871  between  these  lots  and  on  the 
line  of  the  orlt^nal  surrey  and  mtmuments, 
and  construing  and  considering  it  In  connec- 
tion with  the  testimony  of  Urqnldes,  Ostner, 
and  Mclntyre  that  the  fence  baa  been  main- 
tained continuously  at  the  same  place  since 
186%  It  seems  reasonable  and  moat  probable 
that  the  fence  was  originally  erected  <m  ttie 
line  between  lots  8  and  9  as  the  original  sur- 
vey and  monuments  established  the  same, 
and  that  the  present  trouble  arises  by  rea- 
son only  of  the  defects  and  inaccuracies  of 
the  origiiul  survey.  It  Is  notorious  that  lit- 
tle care  was  exercised  In  the  original  sm> 
veys  In  this  country.  Land  was  plentiful, 
imd  a  few  feet  made  little  dUEerence  to 
any  one — the  surveyor  was  equally  as  in- 
dltfteent  as  any  one  else.  But  whether  this 
division  fence  Is  .actually  on  the  dividing 
line  between  lots  8  and  9  as  they  were  orig- 
inally surveyed  and  marked  upon  the  ground 
is  not  controlling  at  this  lapse  of  more  than 
40  years  from  tbe  date  of  entry  and  occu- 
pation by  the  grantors  of  tb«e  litigants. 
Whether  the  tmce  was  erected  by  the  parties 
deliberately  as  marking  tbe  boundary  be- 
tween the  adjoining  properties  or  by  mistake 
as  to  the  location  of  tbe  true  dlrlBion  line 
can  make  no  difference  now  as  to  either  tbe 
legal  or  equitable  rights  of  the  parties.  In 
either  instance  this  strip  of  land  has  been 
occupied  las  the  property  of  the  owner  of 
h>t  9,  and,  under  the  belief,  shared  equally 
by  both  the  adjoining  proprietors,  that  It 
was  a  part  of  lot  9  and  comprised  no  part 
of  lot  &  This  constituted  adverse  posses- 
sion. Under  section  4043.  Bev.  Codes,  a  sub- 
stantial Inclosore  or  cultivation  and  Improve- 
ment constitutes  possession.  This  was  held 
adversely  to  the  owner  of  lot  8  and  all  the 
world,  and  the  fact  that  the  occupant's  be- 
lief might  have  been  erroneous,  and  the  le- 
gal title  might  In  fact  have  rested  in  the 
owner  to  lot  8,  does  not  change  the  facts  of 
exclusive  possession  and  occupancy  by  tbe 
owner  of  the  adjoining  lot.  As  to  the  mental 
operations  of  these  parties  and  the  motives 
that  prompted  them  we  can  only  conjecture. 
The  law,  however,  must  judge  them  by  their 
conduct  It  Is  perhaps  fair  to  assume  that 
If  originally  they  had  known  that  this  fence 
was  not  on  the  true  line,  It  would  have  been 
either  removed  to  the  true  line,  or  appel- 
lant would  not  have  Improved  and  used  tt 


vrtth  the  e^Mctatlon  4tf  mbaequenOy  claim- 
ing It  adversely.  We  must  judge  them  by 
what  they  have  done  and  their  conduct  with 
reference  to  tbe  occupancy  and  ownership 
of  this  land. 

We  are  aware  that  there  la  a  very  respect 
able  line  of  anthoritlM  holding  that  "the 
possession  of  coterminous  proprietcvs'  under 
a  mistake  or  In  Ignorance  of  the  true  line, 
and  iritbout  Intending  to  claim  beyond  the 
lattffl,  will  not  work  a  disseisin  in  favor 
of  either.*'  FIndi  t.  Ullman,  106  Mo.  266, 1« 
S.  W.  863,  24  Am.  8t  Bep.  888.  This  line  of 
authoritlea  alao  holds  that  possession  of  land 
taken  and  held  under  a  mistake  aa  to  the 
true  boundary  line  Is  not  adverse.  This  mle 
has  particularly  and  eq)eclally  prevailed  tn 
Maine  and  MlssonrL  Preble  t.  Maine  Cen- 
tral B.  Ga,  86  Me.  260,  27  Atl.  149,  21  Ll  IL 
A.  829,  86  Am.  St  Bep.  866,  and  note;  Finch 
V.  Ulhnan,  106  Mo.  2S6, 16  S.  W.  863,  24  Am. 
St  Bep.  383,  and  not&  It  seems  to  us,  how- 
ever, that  this  mle  la  not  sound.  Kvea 
tbougb  a  party  enters  upon  land  and  erects 
a  fence  not  only  inclosing  his  own  land,  but 
a  portion  of  his  neighbor's,  and  continuously 
thereafter  improves,  occupies,  and  uses  tbe 
land  of  his  neighbor  thus  inclosed,  the  pos- 
session for  all  practical  and  visible  purposes 
Is  just  as  adverse  where  the  entry  has  been 
through  mistake  as  where  It  baa  been  will- 
ful and  deliberate.  In  either  event  tbe  oc* 
cupant  is  occupying  and  possessing  It  un- 
der some  claim  of  right;  and.  If  not  under  a 
license,  then  It  must  be  adversely  to  the 
true  owner  and  all  the  world.  Neither  the 
courts  nor  any  one  else  can  tell  or  conjecture 
what  the  party  might  have  Intended  to  do 
In  the  event  he  discovered  later  that  he  had 
been  mistaken  as  to  the  true  line.  If  he  act- 
ed In  ignorance  of  the  true  line  and  in  good 
faith,  then  of  course  he  could  have  had  no 
Intention  whatever  with  reference  to  a  pos- 
sible future  discovery  of  any  mistake.  So 
far  a^  he  was  then  concerned,  he  was  act- 
ing on  a  verity. 

In  Brown  v.  Leete,  2  Fed.  440,  the  United 
States  Circuit  Court  for  the  District  of  Ne- 
vada has  held  that  under  such  clrcamstances 
the  possession  was  adverse,  whether  taken 
by  mistake  or  knowingly  and  willfully,  and 
in  considering  this  contention,  said:  "A  pos- 
session, so  taken.  It  Is  argued,  can  only  be  ad- 
verse up  to  the  true  boundary  line,  because, 
as  to  anything  over  that,  the  occupation 
Is  by  mistake,  and  not  under  claim  of  right 
This  position  will  not  bear  examination,  for 
every  act  of  the  defendant  In  entering  and 
occupying  this  land  was  an  assertion  of  title 
In  himself.  His  actual,  substantial  Inclosure 
of  It  was,  both  by  the  statute  of  Nevada 
and  the  general  principles  of  law,  decisive 
proof  of  his  adverse  possession.  Comp. 
Laws  Nev.  SS  1024,  1026;  Angell  on  lAm.  395; 
ElUcott  T.  Pearl,  10  Pet  412,  442,  9  L.  Ed. 
475.  •  •  •  Had  It  appeared  by  any  man- 
ifestations on  defendant's  part  at  the  time 
of  his  entry,  that  bis  claim  of  title  was  con- 
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dttkmal  upon  tbe  line  marked  by  him  being 
tiie  troft  Une*  time  would  be  wnne  BUivport 
tax  the  pUintiirB  portion.  Bnt  tbe  erldeoce 
Is  clear  that'  he  mariced  out  tbe  boundary, 
not  ae  a  doubtfnl  one,  bnt  as  tbe  true  one, 
and  all  his  actions  agree  with  this  view.  He 
conld  not  then  have  contraiplated  the  dis- 
eorery  of  an  error,  and  a  fotore  adjnatment 
<tf  the  line  to  correct  It"  And  again  the 
same  court,  In  speaiElng  of  tbe  manner  In 
which  adverse  possession  Is  ordlharUy  In- 
itiated, said:  "In  many  cases,  where  title 
is  gained  by  adverse  possession,  the  entry 
is  fbnnded  upon  some  mistake  of  faci  Very 
rarely  will  It  be  fotmd  that  one  man  bas 
entered  on  the  premises-  of  anothor  know- 
ingly, urtllfnlly  iatoidlng  to  nsnrp  the  pos- 
sesion and  acqnire  title  by  lapse  of  time. 
One  who  enters  nndw  a  void  deed  and  occu^ 
pies  the  land,  claiming  title  against  tbe 
worid,  possesses  adversely;  and.  If  he  con* 
ttames  In  possesskm  the  reanlred  time,  will 
acqnire  title,  yet  Us  whole  possession  is 
founded  in  mistake  as  to  the  validly  of 
his  deed.  If,  in  socb  case,  a  mistake  as  to 
the  whole  title  does  not  impair  the  quality 
of  the  possession,  how  can  it  be  said  to  do  bo 
in  this  case,  in  which  the  mistake  lias  beoi 
about  a  small  part  of  the  tittle  onlyT  It  Is 
true  the  defendant  claimed  that  under  his 
deed  he  was  mtltled  to  hold  up  to  ttie  hedg& 
His  possession,  hoirever,  was  cosdnoed  tor 
the  required  time  nnder  a  claim  of  title  In 
fee.  He  did  not  take  poMCSSlon  admitting 
the  poBslbilttr  of  some  mistake,  and  saying, 
'I  only  dalm  to  Oie  true  line,  and  if  this 
hedge  Is  not  on  the  true  line,  I  do  not  claim 
to  it ;  bnt  he  opoiiy  claimed  tue  hedge  to 
be  the  .true  boundary^  and  always  dalmed 
title  np  to  it  as  such,  exclusive  of  plalntUT 
snd  all  others.  The  cases  relle<l  iqion  by 
pUlntlff  to  sustain  his  poslUon  that;  if  the 
defttndant  intended  to  set  bis  fence  on  the 
true  line,  and  it, Is  not  so.  Ills  possession 
tau  not  been  adverse,  all,  upcm  examination, 
onue  short  of  doing  it" 

In  the  note  to  Ftndi  r.  Dllman,  24  Am.  St 
Rep.  8^  Mr.  Freeman,  in  commuting  on 
the  line  of  authorities  heretofore  mentioned, 
and  especially  those  from  Maine  and  Mis- 
souri, says:  *^ot  only  are  the  authorities 
conflicting  in  respect  to  tlie  eftect  of  a  posses- 
slon  of  real  propertr  taten  and  held  throi^ 
a  mistake  as  to  the  true  location  otibe  bonnd- 
ary  line,  but  the  decisions  made  in  the  same 
state  are  somedmes,  if  not  in  conflict  In  th^r 
statement  of  the  Ic«al  principles  to  be  ap- 
Idled,  difficult  to  reconcile  when  tta^  apply 
such  principles  to  the  existing  facts.  In  truth, 
tbe  statemoit  of  the  rale,  as  expressed  In 
the  principal  case  and  others,  necessarily 
leads  to  doubt  and  difficult  in  its  appllca- 
tton.  It  is  there  said  that  possession  under 
a  mistake  or  Ignorance  of  the  true  line,  with- 
out Intending  to  dalm  beyond  It  will  not 
work  a  disseisin.  But,  because  of  bis  mis- 
take and  ignorance,  tbe  party  taking  posses- 
sion has  no  intent  unless  it  is  an  Intent  to 


take  aiid  hold  his  own  land.  He  does  not 
know  that  there  Is  any  question  about  the 
line,  and  therefore  he  never  coislders  or  forms 
any  Intent  whatever  respecting  what  he  will 
do  when  he  finds  out  that  he  bas  taken  pos- 
session beyond  that  line.  Such  Intent  as  he 
has  Is  undoubtedly  to  hold  the  land  of  wlilch 
he  possesses  himself;  but  it  is  an  intent  aris- 
ing from  mistake  and  ignorance,  and  when 
they  are  subsequenOy  discovered,  the  true 
question  is  whether  the  intent  arising  from 
his  beilet  In  one  state  of  facts  shall  be  ap- 
plied when  an  entirely  different  state  of  facts 
is  made  to  appear.** 

But  It  is  inisted  that  adverse  possessiun 
cannot  be  maintained  for  the  reason  that  if 
this  tract  of  land  was  really  a  part  of  lot 
8,  appelant  has  not  paid  tiie  taxes  on  It  fbr 
the  statutory  period,  as  required  by  law.  It 
is  true  that  all  taxes  assessed  must  be  paid 
by  the  par^  vbo  seeks  to  establish  his. claim 
through  adverse  possession.  Section  404S, 
Bev.  Codes;  Swank  v.  Sweetwater  Irr.  Co., 
16  Idaho,  858, 98  Pac.  297;  Qreeu  v.  Christie, 
4  Idaho,  488,  40  Paa  04;  UtUe  v.  Crawford, 
18  Idaho,  146,  88  Faa  974.  It  Is  self-evident 
In  this  case,  howevw,  that  If  the  premises  In 
dispute  actually  constituted  a  part  of  lot  % 
as  the  original  survey  and  monuments  erect- 
ed on  the  ground  showed,  then  the  taxes  paid 
upon  lot  0  covered  this  tract  and  met  the  re- 
qnlremeDts  of  tiie  statatsu  The  assessment 
in  such  case  would  be  controlled  by  the  orig- 
inal survey  and  numnments  equally  as  well 
as  the  occupancy  and  possesion  of  the  own- 
ers, and  tbe  one  would  follow  the  other.  Bol- 
lard V.  Kempir,  119  GaL  9,  SO  Pac.  780.  It 
must  be  remembered  that  these  aasQBsmente 
were  not  made  by  tbe  ftont  foot  or  (tf  so 
many  feet  but  simply  by  tbe  lot  thus :  'liOt 
8*  or  "Lot  9,**  In  block  29,  etc.  The  monu- 
ments evidently  controlled  the  assessmuit  in 
the  same  manner  that  they  controlled  the  oc- 
cupancy. For  the  purposes  of  this  case  as  its 
facta  are  dlsdosed  kdA  hereinbefore  set  out 
a  payment  of  taxes  on  lot  9  was  a  compliance 
with  the  statute. 

There  is  anothw  reason  why  sRiellant 
should  not  be  disturbed  in  his  possession  of 
this  property,  even  though  it  did  not  actually 
constitute  a  part  of  lot  0.  For  more  than  40 
years  he  snd  bis  grantor,  O'Campa,  hare  been 
In  the  actual,  peaceable,  and  quiet  possession 
of  the  land  hi  question,  and  have  had  It  In- 
cluded'withln  their  Indosure,  and  have  erect- 
ed permanent  Improvements  thereon,  and  tbe 
rule  of  long  and  Imm«norlal  acquiescence 
ought  to  be  iQToked  against  respondent  at 
this  late  date,  landmarks  such  as  fences, 
maintained  for  nearly  half  a  century,  coupled 
with  actual  occupation  for  40  years,  ought 
not  to  be  disturbed  at  the  Instance  of  one  who 
has  acquiesced  therein  for  the  same  period  of 
time.  Tbe  law  looks  with  favor  on  the  dili- 
gent, and  with  especial  disfavor  on  alleged 
claims  and  rights  that  have  been  allowed  to 
slumber  beyond  the  memory  of  the  generation 
that  witnessed  th^r  inception  and  origin. 
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Statutes  ot  limitations  or  repose  have  been 
enacted  to  guard  against  such  cases  and  pro- 
tect parties  agaiiiBt  the  loss  of  witnesses  and 
the  frailty  of  human  memory.  Long  ac(|ul- 
eacence  ought  to  also  preclude  a  controrersy 
that  will  InToIre  rights  that  have  been  un- 
questioned for  a  generation. 

The  facts  of  this  case  are  almost  tdoitlcal 
with  the  foots  in  Palmer  r.  Dosch,  148  iBd. 
10. 47  N.  B.  ITS,  wherein  the  oourt  said:  "Bis 
deed  eorered  <nily  location  279.  He  conld 
titerffiFore  have  no  constmctiTe  poaseasicm  of 
lands  outside  that  locatlcm.  But  he  had  ac- 
tnal  possession.  His  fence  inclosed  the  land 
for  orer  40  years,  and  be  and  his  gxbntors 
CDltivated  the  ground  np  to  the  fence  contln- 
noasly,  and  raised  crops  upon  It  for  the  whole 
time.  It  thus  became  his  land  by  snffarance 
jf  the  adjoining  proprietors,  by  efflux  of  tfme^ 
and  1^  nmseqaent  operatioa  of  law.  There 
was  here  something  more  tiian  daimlng  to 
the  fence,  if  that  riionld-be  fomid  to  be  the 
tme  boandazy.  Hie  acts  Aowed  a  claim  to 
the  fmce  as  the  true  boundary.  The  claim 
may  hara  been  a  mistaken  <me,  trat  It  was 
not  donbtfol  or  oneertaln.  The  title  passed 
successlTely  from  grantor  to  grantee  with  an 
anlntermpted  ^Im  of  the  foice  as  the  west- 
em  bonndary.  Xhat  it  was  not  In  fitct  Uie 
original  line  as  run  by  the  surveyors  can 
make  no  dlflCerence  in  such  a  case.  The  ac- 
tions of  ttie  adjacent  owners  substituted  It 
lU  the  tme  line.**  Bee  opinion  by  Judge  Cool- 
gy  In  Dl^  t.  Zanger.  89  in<di.  008;  Pickett 
T.  Nelson,  71  Wis.  642,  87  N.  W.  886;  Bow- 
man T.  Puling.  39  W.  Va.  619,  20  S.  E.  567; 
Brose  T.  Boise  City  By.  Co.,  5  Idaho,  694,  51 
Pa&  758 ;  Urqnlde  t.  Flanagan,  7  Idaho,  163, 
61  Vac  614;  Idaho  Land  Go.  T.  Parsons,  8 
Idaho,  450,  31  Pac.  791. 

The  Judgmoit  is  rerersed,  and  the  cause 
femanded,  with  directions  to  flie  trlsl  court 
to  make  findings  of  foot  In  accordance  with 
the  views  herein  expressed,  and  enter  Judg- 
ment accordingly. 

Judgment  reversed  and  cause  remanded. 
Oosts  awarded  In  faTor  of  appellant 

SDLLITAN,  <3.  J.,  and  STEWART,  J.,  con- 
cur. 

On  Petition  for  Rebearli^ 

SULIilYAN,  O.  J.  An  application  for  a 
modiflcatlun  of  the  decMon  of  this  court  has 
been  made,  and  counart  for  respoodents  con- 
tffiid  upon  the  whole  record  that'  a  new  trial 
should  hftve  bem  granted,  Instead  of  remand- 
ing the  case  and  directing  Jo^ment  to  be  en- 
tered. The  court  in  Its  decision  reversed  the 
Judgment  of  the  lower  court,  and  remanded 
the  cause  with  Instractions  to  the  trial  conrt 
to  make  finding  of  facts  In  accordance  with 
ttiat  decision  and  to  enter  Judgment  for  the 
aivellant  Aftw  a  re-wramlnatl<m  of  the  rec- 
ord, we  are  satlsfled  that  the  case  should 
have  been  remanded  for  a  new  trlaL    It  is 


therefore  ordered  that  said  caae  be  remand- 
ed for  a  new  trial,  and  that  the  decision  be 
modified  to  that  extent 

8TBWABT  and  AIL8HIB,  JJ.,  c<mcnr. 


(17  Idaho,  m} 

BOISB  TALUSY  CONST.  CO.  t.  KROEXSER. 
(Supreme  Court  of  Idaho.   Dec  11,  1900.) 

1.  Railboads  (S  64*)— CONTRACTS—BlOnr  OF 
Wat— Bonos. 

Af  leeaent  sued  on  In  this  action  ocmaldet^ 
ed.  and  held  that  it  embodies  two  separate  and 
•independent  contracts. 

[Ed.  Note.— For  other  eaiei,  see  Railroads, 
Cent  Dig.  SI  147,  148;  Dec.  Dig.  {  64.*] 

2.  Railboads  (S  64*)— Gtidbkck  (SI.419,  422*> 
— Elbctbic  Railboads— Bonds  Contbact— 
Cbbtaihtt  —  Pabol  Btidbhcb— "To"  ibe 
Stbip  of  Land  Above  Descbibed, 

A  coDtnict,  wberebj  the  obligor  promises 
and  agrees  to  pay  a  railroad  compao/  the  som  of 
$600  '^aa  sooa  as  said  first  parttei  [the  railroad 
comjMinyj,  or  tbelr  asaisna,  hare  conatmcted  and 
pat  into  operation  an  dectrle  mllway  line  from 
the  city  of  Boise  to  the  strip  of  land  above  de- 
scribed, said  first  parties  to  aire  street  car  serv- 
ice ot  intervals  of  not  more  than  thir^  minutes, 
and  to  charee  a  fare  from  the  citr  of  Boise  to 
said  strip  of  land  of  not  more  than  fire  cents." 
is  certafo  and  definite  as  to  the  time  the  obli- 
^tion  becomes  due ;  and,  while  parol  evidence 
IS  admissible  to  explain  what  was  meant  b;  "oth- 
er considerations"  named  in  the  contract,  it  can- 
not V8r7  the  q>edfic  terms  as  to  the  time  at 
which  the  obligation  becomes  due.  Held,  also, 
that  the  term  'to'  the  strip  of  land  above  de- 
scribed" does  not  mean  "upon  or  over  the  strip- 
of  laod  above  deacribed." 

tEd.  Note.— For  other  cases,  see  Ballroads, 
Cent.  Die  H  14T.  148:  Dec.  Die.  |  64;*  Evi- 
dence. Cent  DU.  Si  191^1928;  1908-1056 ;  Dec 
l>ig.  is  419,  422.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  81  pp.  69S4r^»86,  7816,  7817.] 

a  BUIHEKT  DOKAIN  ({  260*)  —  BUZDZBS  OF 
OwirEB^BAILBOAD  BlOHT  Ot  WAT— RKCOV- 
■BT  or  yAI,UE  or  Ii&ND. 

Where  EC's  land  has  been  appropriated  bv  a 
railroad  company  for  its  right  of  way,  ana  a 
road  has  been  built  thereon,  K.  may  elect  to 
waive  his  remedies  In  ejectment,  injunction,  and 
trespass,  and  may  sue  as  upon  an  implied  prom- 
ise and  contract  to  pay  reasonable  compensation 
for  the  lands  taken.  !o  such  case,  the  landowner 
has  a  right  to  assume  that  the  company  conld 
acquire  his  land  by  proceedings  In  condemnation, 
and  be  may  therefore  waive  snch  proceeding,  and 
assume  that  the  rstlroad  company  will  pay  him 
reasonable  compensation  therefor.  If  it  fails  to 
keep  its  Implieo  contract  in  this  respect,  he  may 
have  his  action  for  the  value  of  the  land  taken- 
as  upon  contract. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  S  694;  Dec  Dig.  S  266.*] 

4.  Eminent  Domain  (S  280*)  —  Reubozss  of 
OwNEB — Railroad  Right  or  Wat — Acqui- 

ESCENCB-JEFFECT— RJGHT  TO  HECOTEB  VAL- 
UE. 

Instruction  givm  hj  the  conrt  as  to  acqnles- 
cesce  examined,  and  heU  that,  while  the  conduct 
set  forth  and  enumerated  in  the  instruction 
would  preclude  the  landowner  from  thereafter 
resorting  to  the  action  of  ejectment  aeainst  the 
railroad  company,  and  also  preclude  olm  from, 
obtaining  air  Injunctltm  against  the  company 
continuing  Its  woric  and  operations,  BtUl  suco 
conduct  would  not  divest  him  of  ita  title  to 
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would  pa;  him  reasonable  compeosation  for  the 
land  taJcen. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  775;  Dec.  Dig.  S  280.*] 

6.  EmNKHT  DOHATIT  (H  284,  803*)— KSMEDIES 
OF  OWVKB— BaZLBOAD  RIOHT  OF  WaT— SAU 

or  Lakd—Dauaoes  Ubcovkbabu. 

Held,  that  the  following  instructioQ  was  er- 
roneous: 

"If  you  beliere  from  the  eTidence  at  alleged 
in  the  answer  that  plaintiff  eonmitted  injuries 
to  the  lands  ot  the  defendant  In  the  building  of 
the  railway  grade,  mentioned  In  the  pleadings 
and  the  evidence,  and  you  further  believe  from 
the  evidence  that  since  the  oommiasion  of  such 
InJuiT  defendant  haa  sold  and  dispoaed  of  hii 
■aid  lands,  then  the  court  Instructs  you  that  the 
defmdant  may  not  recover  for  any  injuries  to 
said  lands,  save  such  as  may  have  accrue  to 
the  same  as  you  may  believe  from  the  evidence 
accrued  thereto,  between  the  building  of  locb 
grade  or  embankment  and  the  time  of  the  Mle 
of  Such  lands." 

Held,  further,  that  where  the  acts  of  the  tort- 
feasor have  been  completed  and  cwisnmmated, 
and  the  eansea  from  which  the  Injui^  must  nec- 
essarily flow  are  iwteat  and  obvious,  m  sacb  case 
the  injury  is  of  such  a  [>ermanent  nature  that 
the  whole  damages,  past,  prsRent,  and  prospect- 
ive, may  be  recovered  In  one  action,  and  that 
one  recovery  only  should  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Bminent  Do- 
main, cent.  Dig.  H  789,  81S;  Dec.  Dig.  SI  281, 


0.  BUINENT  DOHAIK        SOS'^BEHEDIXS  OV 

Ow NEBS— Railroad  Rioht  or  Wat— Coh- 

BTBUCnON— DAlCASSft— NUISASCX. 

Actions  against  railroad  and  other  public 
service  corporations  for  damages  committed  by 
them  in  the  construction  of  their  roads  differ 
from  actions  for  damages  sustained  by  reason  of 
the  ooaintenanoe  of  a  uoiaanoe,  and  should  not 
be  goyemed  by  the  rule  an^Ucable  to  noisaooe 
caseSL 

[EO.  Note.— For  oth«  case%  aee  Bmlnent  Do- 
main^ Cent  Dig.  I  815;  Dec.  Dig.  |  808.*] 

7.  EuiNBHT  DOKAZic  (i  SOB*)— Bdixdies  or 
OwNBBs— VAEXira  Land— Dahaou  Rkoot- 

WRABUL 

Ti»  mla  in  this  state  to  the  masnua  ol 
damages  to  real  property  is  as  follows:- 

"If  land  Is  tafen  or  the  value  thereof  totally 
destroyed,  the  owner  Is  entitled  to  recover  the 
actual  cash  value  of  the  land  at  the  time  of  the 
taking  or  destruction,  with  legal  Interest  there- 
on to  the  time  of  the  trial. 

"If  the  land  Is  permanently  injured,  but  not 
totally  destroyed,  the  owner  will  be  entitled  to 
recover  the  difference  between  the  actual  cash 
value  at  a  time  immediately  preceding  the  injury 
and  the  actual  cash  value  of  the  land  In  the 
condition  it  was  immediately  after  the  injury, 
with  legal  Interert  thereon  to  the  tfano  of  the 
trial. 

"If  the  land  is  temporarily,  but  not  permanent- 
ly, injured,  the  owner  is  entitled  to  recover  the 
amount  necessary  to  repair  th^  Injury  and  put 
the  land  in  the  condition  it  was  at  the  time  hn- 
mediately  preceding  the  injury  with  legal  Inter- 
est thereon  to  the  ume  of  the  trial." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Ont  Dig.  i  815;  Dec.  Dig.  %  8Q3.*] 

(Syllabns  by  the  Court) 

Appeal  from  District  Gonrt,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  Boise  Vall^  Construction  Com- 
pany against  Tbeodore  Eroeger.   From  a 


D.  D.  WllUams.  a« 
C.  Jobnston,  for  appd 
for  respondent 

AILSHIE,  J.  Thls| 
ed  for  the  recovery  of 
contract  entered  into 
and  H.  P.  Ustick  as  ti 
ent  company.   The  coi 
out  at  length  in  the  oi 
follows :   "Tills  agree 
Ustick,  trustee,  partlec 
Theodore  Kroeger,  pai 
Is  to  the  effect :  First- 
slderatlon.  of  the  sua) 
whereof  Is  hereby  adi 
considerations,  I  hereb; 
Bald  drat  parties,  by  g< 
ranty  deed,  a  atrip  of 
lows:  The  north  30 
quarter  (S.  B.  ?4)  of  th 
E.  ^  of  section  twenty 
E.,  In  the  county  of  A( 
the  purpose  of  and  as 
electric  railway,  to  tw 
gauge,  and  operated  b} 
their  assigns,  said  dee 
me  to  said  first  partlei 
soon  as  the  track  of  si 
laid  upon  the  above-de 
for  and  In  conslderatio: 
the  receipt  whereof  is 
and  other  consideration 
contract  to  pay  to  said 
of  six  hundred  and  no/: 
said  first  parties,  or  th 
structed  and  put  into 
railway  line  from  the 
strip  of  land  above  des 
ties  to  give  street  car  f 
not  more  than  30  mini 
fare  from  the  dty  of  ] 
land  of  not  more  than  B 
binds  the  heirs,  successc 
parties  hereto.** 

The  defendant  answe 
ecutlon  of  the  agreemt 
the  plaintiff  in  the  act! 
contract  on  Its  part  ai 
defense  alleged  that  ns 
tlon  for  the  execution  ( 
the  sum  of  (800  menti 
as  trustee,  or  his  asslf 
the  electric  railway  m 
tract  so  that  It  would  i 
of  the  north  side  of  the 
ed  in  the  agreement  an 
tiff  and  Ustick  have  fal 
fused  to  BO  construct  tl 
further  alleged  In  the  a 
tiffs  agent,  Ustick,  kuei 
defendant  entered  Int< 
agreement  to  pay  the  si 
consideration  of  the  roa 
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strip  ot  land  mcnttoned  and  deKribed  In  the 
agreement,  and  tbat  It  vaa  the  purpose  and 
Intention  of  tlie  defendant  to  anbdivlde  his 
tract  of  land  Into  smaller  tracts  and  build 
hoosea  thereon  for  rent  and  sale,  and  tbat 
the  failure  on  the  part  of  She  plaintiff  to 
build  and  erect  its  railway  on  such  ground 
amounted  to  a  tallore  of  consideration  for 
the  promiae  to  piv  the  said  sum  of  $600.  It 
is  also  alleged  that  in  building  Its  line  of 
road  plaintiff  bad  dug  and  excavated  a  large 
ditch  on  the  sontb  side  of  its  track.  parUy  on 
Uie  land  of  defendant  and  partly  on  the 
30-foot  right  of  wajr  above  referred  to,  and 
that  the  ditch  or  ^cavation  had  been  so 
made  and  maintained  that  the  water  used  by 
the  defendant  in  irrigating  the  remainder  of 
bis  tract  of  land  adjoining  the  right  of  way 
would  flow  and  ran  off  toto  the  ditch,  and  In 
80  doing  cut  deep  ditches  or  guUles  on  def  md- 
anrs  land,  and  otherwise  damage  the  lands 
of  defendant  adjoining  the  said  right  of  way, 
and  router  a  part  of  defendant's  land  worth- 
less, to  bis  damage  In  the  sum  of  f600.  For 
a  fnrtlier  and  second  defense  and  counter- 
claim the  defendant  set  np  the  contract  sued 
upon,  and  alleged  that  he  had  promised  and 
agreed  to  convey  a  SO-f  oot  right  of  way  along 
'  the  north  side  ot  his  place  for  the  purpose 
of  baUdlng  and  constructing  plaintiff's  line 
of  railway,  but  that,  instead  of  using  and  oo- 
cni^ng  the  same  and  building  the  road  there- 
out  the  plaintiff  bad  used  and  occupied  a 
portion  of  defendant* a  land  eontignons  to  the 
proposed  right  of  wayi  >nd  was  occnpyiiv  the 
same  with  its  track  and  ri^t  of  way  to  the 
damage  of  defendant  ia  the  farther  mun  of 
$000.  Defendant  prays  Judgment  for  the  sum 
of  $1,200  fot  the  damages  sustained  by  reason 
of  the  acts  set  out  In  lils  answn  and  connter- 
daims.  Judgment  iras  entered  In  favor  of  the 
idalntifl  for  tiie  sum  of  fSSO,  and  defendant 
has  appealed. 

A  great  many  errors  have  been  assigned, 
but  we  shall  not  undertake  to  treat  them 
separately  or  In  detail  as  a  consideration  <tf 
a  part  only  of  the  assignments  will  dispose 
of  all  and  settle  tills  appeal. 

In  the  first  place,  It  was  contended  by  the 
defendant  that  he  was  not  liable  to  pay  the 
$600  under  this  contract  until  the  plaintiff 
should  complete  the  conatmctlon  of  its  line 
of  road  the  full  length  of  this  strip  of  land 
agreed  to  be  conveyed  by  defendant  aa  a  rl|(ht 
of  way.  The  court  construed  the  agreement 
as  ranbodying  two  strata  and  distinct  con- 
tracts, the  first  for  Hie  convayuioe  of  a  right 
ot  way  as  rat  out  and  described  in  the  agree- 
ment, and  the  second  as  a  separate  and  dis- 
tinct contract  to  pay  the  sum  of  $600  at  the 
time  and  In  the  manner  specified  in  the  agree- 
ment, viz.,  "as  soon  as  said  first  parties,  or 
their  araigna,  constructed  and  put  into  opera- 
Uoa  an  electric  railway  Hue  from  the  dty 
of  Boise  to  the  strip  of  land  above  described," 
and  (m  the  condition  that  the  o>mpaiv  ahould 
give  a  street  car  service  at  Intervals  of  not 
more  than  SO  minntes,  and  charge  a  fare  ot 


not  to  exceed  S  cents,  between  Boise  dty  and 
the  atrip  of  land  described  in  the  agreement 
The  conrt  accordingly  took  the  view,  and  ao 
instructed  the  Jury,  that  this  $600  became 
doe  as  soon  as  the  company  completed  Its 
line  of  road  "to"  the  strip  or  tract  of  land 
described  in  the  agreement,  to  be  conveyed 
for  a  right  (rt  way,  and  the  maint^utnee  of 
a  30-mInute  service  at  a  S-coit  fare.  We  are 
satisfied  Uiat  the  court  placed  the  correct 
construction  on  this  contract  It  embodied 
two  separate  and  distinct  contracts,  and  un- 
der its  terms  the  company  might  have  earned 
the  right  to  coSleet  this  sum  of  money,  and 
yet  not  be  in  a  yostUSxm  to  demand  tbe  right 
of  way.  It  was  dearly  oitltled  to  collect  the 
sum  agreed  to  be  paid  upon  completion  ot  Its 
road  to  Uie  boundary  Une  of  defradants 
premlaea  as  described  In  the  i^reement  and 
instituting  the  service  as  stlpnlated.  Appd- 
lant  cQutwds  tiiat  he  waa  oitltled  to  show  by 
pard  what  the  *V)Qier  c^nudderatlon''  was  as 
mentioned  In  the  agrennent  That  position 
Is  correct,  and  was  so  recognized  by  the  trial 
court,  but  that  does  not  affect,  alter,  or  moffi- 
fy  the  stipulation  in  tbe  agreement  that  the 
mon^  Bhonld  be  paid  "as  soon  as  said  first 
party,  or  his  assigna,  have  cmiatrncted  and 
put  into  <q»eratlon  an  dectric  railway  Une 
from  the  dty  of  Boise  to  the  strip  ot  laud 
above  described,"  et&  This  fixes  the  maturi- 
ty of  tbe  obllgatiMi  to  pay. 

The  Inquiry  as  to  wheOier  tbe  road  has 
been  built  ovw  the  lands  proposed  to  be  giv- 
en, and  in  accordance  with  the  contract  will 
properly  arise  at  such  time  as  tbe  company 
demands  a  conveyance  fUr  the  ris^t  of  way. 
It  is  not  Invdved  in  this  action. 

In  the  progress  of  the  trial  the  defendant 
asked  leave  to  amend  his  second  alleged  ooun- 
terdaim  so  as  to  set  out  the  contract  entered 
Into  between  the  parties,  and  to  all^  tlie 
corporate  capadty  <tf  tbe  plaintiff  and  more 
Cully  pl^d  the  ftct  that  tbe  plaintiff  corpo- 
ration  had  takm  and  occupied  and  used  a 
portion  of  dtfendant's  land  not  embraced  in 
the  right  ot  way  whldi  defmdant  had  con- 
tracted to  convey.  The  record  is  not  entlrdy 
clear  as  to  tbe  extent  of  the  proffered  ammd- 
ment,  bnt  tbe  posItl<Hi  taken  is  darlfled  by 
tbe  ruling  of  the  court  denying  tbe  applica- 
tion of  the  d^endant  to  amend.  The  court 
said:  "You  have  apparently  attempted  to  set 
up  that  they  had  taken  an  addltl<uial  tract 
of  land  to  this  SO-fo(A  strip,  and  the  auc- 
tion does  not  support  the  fact,  althou^  your 
evidence,  perhaps  one  view  of  it,  will  show 
that;  but  I  am  satisfied,  evoi  If  that  was 
true,  that  there  would  not  be  a  good  cause  ot 
action  for  a  counterdalm  hu«,  because  if 
tbej  bare  taken  land  that  did'  not  bdong  to 
tbem,  why  tbe  defendant  atlll  owns  the  land, 
nod  would  own  tbe  land-  If  you  recovered 
Judgment,  It  would  not  settle  the  question  ot 
title  here  to  the  property,  and  I  do  not  be- 
lieve defendant  can  adl  that  strip  ot  lai^  in 
that  way.  If  th^  have  token  land  he  has 
not  convoyed  to*  thmn,  ot  agreed  to  conv^ 
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to  them,  tbe  defendant's  action  would  proba- 
bly be  by  ejectment,  and  with  that  Tlew  of 
tbe  case  I  don't  see  any  necessity  for  grant- 
tns  permlsskm  to  amend  becanae  It  wonld  be 
Bocenary  tor  jou  to  amend  Cnrtber,  and  that 
additional  amendment  tbe  court  will  still 
hold  Is  not  a  subject  of  coanterdaim,  tbe  tak- 
ing of  additional  land,  because  yon  are  asking 
for  the  fall  ralue  of  it,  and  If  the  court 
should  award  It,  yon  would  atUl  own  the  land 
after  you  bad  the  ralne  of  It,  the' title  would 
Btlll  be  in  your  dlent,  or  hia  grantee,  who- 
ever it  might  be."  It  will  thus  be  seen  from 
tbe  ruling  (rf  tbe  court*  that  the  court  took 
tbe  view  that  a  person  whose  land  has  been 
tak^  by  a  railroad  company  for  a  right  of 
way  without  being  tak^  und»  a  conveyance, 
dedlcatlim,  or  In  tbe  exercise  of  the  right  of 
eminent  domain  cannot  maintain  an  action 
against  the  company  for  the  value  ct  the 
property  taken.  Tbla  necessarily  leads  to  an 
Inquiry  as  to  the  rights  of  a  landowner  whose 
lands  have  been  s^zed  and  entered  upon  by 
a  public  service  corporation  without  first  ob- 
taining the  right  to  do  so  either  by  contract 
or  by  pursuing  the  statute  conferring  the 
power  of  eminent  domain. 

In  United  States  v.  Great  Falbi  Mfg.  Co., 
112  n.  S.  MS,  8  Sup.  Ct  806,  28  U  Ed.  84A, 
the  Supreme  C3ourt  of  tiie  United  States  was 
considering  a  case  where  the  agoits  ct  the 
government  had  appn^riated  private  propev- 
ty  for  a  public  use  without  any  previous  con- 
veyance, dedication,  or  condemnation,  and 
the  court  in  passlnK  on  the  question  said: 
law  will  imply  a  promise  to  make  tbe 
required  compcmsatlon,  where  property,  to 
wbldi  the  government  asserts  no  title,  is  tak- 
en pursuant  to  an  act  of  Congress,  as  private 
property  to  be  applied  for  public  uses.  Sudb 
an  implication  being  consistent  with  the  con- 
stitutional duty  of  the  government,  as  well  as 
with  common  Jnstice,  the  claimant's  cause  of 
action  Is  one  that  arises  out  of  Implied  con- 
tract, within  the  meaning  of  tbe  statute  which 
confers  jurisdiction  upon  the  Court  of  Claims, 
of  actions  founded  upon  any  contract,  express 
or  Implied,  with  tbe  government  of  tbe  Unit- 
ed States."  In  Coben  v.  St  U,  Ft.  S.  ft  W. 
R.  R.  Co.,  84  Kan.  ICS,  8  Faa  188,  SS  Am.  Rep. 
242,  the  Supreme  Court  of  Kansas  considered 
the  rlgbt  of  a  landowner  to  waive  tbe  reme- 
dies of  ejectment,  injunction,  and  trespass, 
and  to  sue  for  tbe  value  of  the  land  taken, 
and  the  rule  adopted  Is  stated  in  the  syllabus 
as  follows:  "Where  a  railroad  company  has 
constructed  and  is  operating  its  railroad 
through  a  piece  of  land  twlonglng  to  another, 
witbont  having  obtained  a  right  of  way  by 
any  formal  condemnation  proceedings,  and 
without  having  procured  any  title  to  tbe  land 
over  wblcb  It  operates  its  railroad  or  any 
•  easement  therein,  the  owner  of  the  land  may 
waive  formal  condemnation  proceedings  and 
all  formal  modes  of  transfer,  and  elect  to  re> 
gard  the  action  of  the  railroad  company  as 
taking  tbe  properly  under  the  right  of  Mnl- 
nent  domain,  and  may  commenoe  an  ordinary 
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action  to  recover  compensatltm  for  all  tbe 
damages  which  be  has  sustained  by  reason  of 
the  perman^t  taking  and  aivn^rlatl(»i  of 
tbe  rii^t  ot  vray  by  the  railroad  company." 
2  EUIott  on  Railroads,  |  1018,  says:  "In 
many  of  the  states  a  suit  at  common  law  may 
be  maintained  upon  the  implied  promtee  to 
pay  a  Just  compensation  for  the  lands  taken. 
And  for  any  takii^  or  injury  for  whldi  the 
statute  does  not  provide  a  remedy  tbe  land- 
owner may  sue  at  cranmon  law.  Sune  of  the 
courts  hold  that,  even  thon^  the  original 
takii^  was  wrongful,  the  landownw  may  af- 
firm the  taking  and  sue  for  oompmsation, 
and  a  recover  in  such  a  suit  Tests  tbe  ris^t 
to  the  lands  In  tbe  defendant"  Many  cases 
are  dted  In  the  notes  to  this  text  sostainiiv 
the  principle  as  stated.  For  authorities  to 
the  same  effect  see  O.  B.  U.  P.  R.  Go.  v.  An- 
drews, 26  Kan.  702;  Wichita  ft  W.  R.  Go.  v. 
FechbelmOT,  86  Kan.  4B,  12  Faa  862;  Bvana- 
TlUe,  etc..  R.  Co.  T.  Nye,  118  Ind.  228,  16  N. 
B.  261;  lAwrmce  t.  R.  R.  Co.,  39  La.  Ann. 
427,  2  South.  66,  4  Am.  St  Rep.  266;  Zim- 
merman V.  Kansas  City  ft  N.  W.  R.  R.  Go., 
144  Fed.  622,  76  a  O.  A.  425;  Sontfaem  Ry. 
Ca  T.  Hood,  126  Ala.  812.  28  SontlL  662,  86 
Am.  St  Rep.  82;  O.,  H.  ft  8.  A.  B.  Oa  v. 
Pf euff  er,  66  Tex.  66. 

It  most  be  remembered  that  In  tbla  case 
the  com^iany  which  Is  allseed  to  have  appro- 
priated appellant's  land  is  a  corporation  that 
Is  granted  the  right  of  eminent  domain  by 
both  the  Gcmstltutirai  and  statute  of  this 
state.  Const  art  1,1 14;  Rev.  Oodea.}  0210; 
Portneuf  IrrigaUng  Cow  v.  Budge,  100  Pac 
1016.  Appellant,  knowing,  therefore,  as  be 
must  have,  that  the  re^Mndoit  company 
had  the  right  to  take  Ids  property  by  pro- 
ceedings undw  the  power  of  eminent  domain, 
might  have  concluded  to  waive  the  condon- 
nation  proceedings  and  take  the  value  of  the 
premises  appropriated  without  any  contro- 
versy over  tbe  right  to  take  tbo  sameu  He 
likewise  bad  a  right  to  assume  that  the  com- 
pany wonld  pay  Mm  a  reasonable  compensa- 
tion therefor.  If  It  failed  to  do  so,  he  would 
be  clearly  entitled  to  sue  on  the  implied 
promise  and  contract  to  pay  bim  tbe  reason- 
able value  of  the  land  taken.  If  the  com- 
pany entered  upon  appellant's  land  with  bis 
consent  and  acquiescence,  and  thereafter  con- 
structed its  railroad  and  began  operating  its 
trains,  it  would  then  be  engaged  In  a  lawful 
business  of  a  quasi  public  character  in  serv- 
ing the  public,  and  It  wonld  then  be  too  late 
for  appellant  to  pursue  bis  remedy  against 
the  company  by  way  of  ejectment  or  Injunc- 
tion. So.  Ry.  Co.  V.  Hood,  m  Ala.  312,  28 
South.  662,  85  Am.  St  Rep.  82;  'Evansvllle  ft 
T.  H.  R.  Co.  V.  Nye,  113  Ind.  228,  15  N.  B. 
261;  16  Cyc.  768,  and  cases  cited  in  note. 
Whether  It  entered  and  took  possession  of 
bis  lands  either  with  or  without  his  consent 
or  acquiescence,  he  would  still  have  a  right 
to  assimie.  In  tbe  absence  of  an  agreement  or 
understanding  to  tbe  contrary,  that  the  com- 
pany would  pay  him  the  reasonable  valne  of 
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the  lands  taken.  If  A.  steals  B.'8  horse,  B. 
may  pursue  the  property  in  claim  and  delir- 
ery,  or  be  may  waive  the  tort  and  sue  as  up- 
on contract  for  the  reasonable  value  of  the 
aDimal,  and  A.  will  not  be  beard,  In  a  court 
of  Justice,  to  answer  and  deny  the  contract 
and  set  up  as  a  defense  that  he  stole  the  ani- 
mal. So.  In  a  case  of  this  kind.  If  A.  idiould 
seize  and  appropriate  B.'s  real  estate  for  an 
easemmt  authorized  under  the  Constitution 
and  statute  of  the  state,  B.  may  maintain  bis 
action  to  oust  and  eject  the  treqiBsser,  or 
he  may  enjoin  him  frtnn  using  and  occupying 
the  land,  or  he  may  walre  both  sudi  remedies 
and  sne  upon  an  Implied  contract  to  pay  rea- 
sonable compensation  for  the  property  tak- 
en. In  the  latter  event  title  to  the  easement 
vesta  in  the  company  approprlatins  the  prop- 
erty when  the  Judgment  Is  paid  In  the  same  ■ 
manner  as  It  does  upon  condemnatkm  under : 
the  statute. 

While  the  court* s  statement  as  to  the  ap- 
pellant's rights  with  reference  to  any  addi- 
tional land  the  company  had  tefcen  for  its 
right  of.  way  mis  wroneons  as  a  matter  of 
law,  still  tt  Is  doubtful  If  any  erru-  was  com- 
mitted in  this  respect  on  account  (tf  the  de- 
fective and  insufficient  manner  In  which  the 
second  counterclatm  had  been  pleaded,  and 
but  very  little  Improvemoit  was  ottered  to 
the  pleading  by  the  proposed  amoidment.  It 
may  be  said,  however,  that  the  driendant  In 
the  action  was  forestalled  Iqt  the  announce- 
ment of  tbe  court  as  to  his  Tiew  of  the  law. 
A  complaint  In  such  case,  seeking  to  recover 
the  value  of  land  taken  by  a  public  service 
corporation  where  no  condemnation  has  been 
had.  should  be  spedflc  as  to  the  description 
of  the  premises,  and  also  as  to  its  allegations, 
showing  that  the  pleader  is  iRVceedlng  on  the 
theory  that  the  land  has  been  wholly  taken, 
and  that  he  Is  seeking  the  oitlre  value  the»> 
of,  so  that  after  Ju^^ment  and  payment  the 
right  to  the  easement  may  vest  In  the  com- 
pany. Wichita  &  W.  R.  Oo.  V.  Fedihelmer, 
36  Kan.  4S.  12  Fac.  862.  Since  vre  have  con- 
cluded that  this  case  mint  be  reversed  w 
other  grounds,  we  advise  that  the  defendant 
be  allowed  to  aipettd  bis  counterCl^m.  if  be 
so  desires.  In  order  to  bring  the  same  within 
the  rule  herein  announced. 

Appellant  requested  an  Instruction  aa  to 
the  effect  of  a  boundary  line  which  ndsted 
between  his  iHnq>erty  and  that  of  One  adjoin- 
ing owners,  announcing  the  rule  as  to  tlie  rel- 
ative weight  and  Importance  to  tw  giv«i  to 
such  boundary  line  and  a  survey  establlsh- 
Ihg  Uie  true  line  after  the  disappearance  of 
tbe  govemmmt  monuments.  The  court  de* 
dined  to  give  the  requested  Instruction,  but 
Instead  thereof  gave  the  following  Instrue- 
tlon:  "You  are  Instructed  that,  If  you  find 
from  the  evidence  that  the  row  of  trees  tes- 
tified to  has  been  acquiesced  In  and  adopted 
by  the  owneni  of  the  tracts  of  land  as  the  di- 
viding iine  between  the  land  of  the  defend- 
ant and  the  line  adjoining  on  the  north  for 
a  long  period  of  years,  and  the  owners  of  the 


two  tracts  have  cultivated  and  Improved 
their  respective  land  up  to  tbe  said  line  for 
a  period  of  time  longer  than  five  years,  then 
sndi  fact  would  be  better  evidence  <rf  the  lo- 
cation of  the  line  betweoi  the  two  tracts  of 
land  than  any  survey  made  alnGe  such  row 
of  trees  was  adopted  as  such  llnew  If,  how- 
ever, you  find  from  the  evidence  that  the 
plalntUC  when  locating  Its  line  found  that 
said  trees  were  not  the  comet  dividing  Ilne^ 
and  aftwv^rds  constructed  its  road  on  the 
true  line,  and  that  the  defeaidant  befope  said 
road  was  constructed  had  an  actual  survey 
made,  and  found  th^el^  that  tbe  line  adopt- 
ed by  plalntlflt  was  correct,  and  thereafter 
stood  by  without  obJectioD  and  permitted  tbe 
plaintiff  to  construct  Ito  works  npim  sudi 
line,  then  In  that  evoit  he  should  not  be  per- 
mitted, after  construction  of  said  road^  to 
complain  that  it  was  not  eonstmcted  iqmn 
the  true  line."  The  first  imrt  of  this  Instruc- 
tion announcing  tbe  law  as  to  acqulescom 
in  the  boundary  line  establlMied  the  co- 
terminous landowners  was  as  favorable  to 
appellant  as  be  was  entlUed  to  have  glv« 
to  tbe  Jury.  That  tnstmctioa  Is  In  substan* 
tlal  accord  with  the  rule  recently  announced 
by  this  court  In  Bayhouse  v.  TTrquides,  105 
Pac.  106G.  Appellant  assigns  error  against 
the  glrlog  of  the  latter  part  ot  the  for^^dng 
instruction  as  to  hla  ri^t  to  recover  In  the 
event  he  had  p»mltted  the  plalntUT  to  con- 
struct  its  road  upcm  his  land,  ot  bad  as- 
qnlesoed  therein.  This  part  of  the  inatmo- 
tion  was  erroneom.  WUle  Boch  conduct  oa 
the  part  of  the  appeUant  would  hare  pn- 
eluded  him  frran  sulMegnently  maintaining 
the  action  of  ejectment  against  flie  rallmed 
cemffnay,  and  likewise  have  prevented  falsi 
from  malntalnliig  injunction  against  the  oom> 
pany  continuing  its  construction  and  (qwm- 
tlon  <Sa  By.  Co.  v.  Rood,  126  Ala.  813,  28 
South.  662,  SS  Am.  Bt  B^  82;  BTansvUle  ft 
T.  H.  B.  Go.  V.  Nye.  118  tnd.  2S8,  15  N.  B. 
261),  still  sndi  «mdnct  would  not  divert  him 
of  the  title  to  his  property,  nor  would  It  be 
Inconsistent  with  the  assumption  <m  hla  part 
that  the  craipsny  would  pay  him  tot  the 
land  that  tt  was  apim^rlating  fbr  Its  il^t 
of  way.  See  cases  beralnbefore  dted. 

Appellant  ass^pis  tfae  giving  et  the  fM- 
lowing  instmctlon  a*  error:  "If  you  btfleve 
from  the  evldoice  as  Al^^  In  the  answer 
that  the  jdalntiff  committed  injuries  to  tbe 
land  of  tbe  defendant  in  the  building  of  tbe 
railway  grade  mentioned  In  the  pleadings 
and  tbe  evidence^  and  -you  further  believe 
from  the  evidence  that  since  the  conunlsslcm 
of  sudi  injury  the  dtfendant  has  sold  and 
disposed  of  his  mid  lahda,  Uien  the  court  in- 
structs yon  that  the  defmdant  may  not  re- 
cover for  any  injuries  to  said  lands  save  audi 
as  may  have  accrued  to  the  sam^  as  yon 
may  believe  from  the  evldmce  accrued  tbere- 
;  to,  between  the  building  of  snch  grade  or 
embankment  and  the  time  of  tbe  sale  of  sudi 
lands."  It  appeared  from  the  evidence  that 
appellant  had  sold  thte  land  and  parted  with 
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the  title  some  time  prior  to  the  commence- 
ment ot  this  action,  and  that  erldence  la 
clearly  what  called  forth  this  Inetractlon. 
There  seems  to  be  a  dlmsl^  of  opinion 
among  the  courts  as  to  the  particolar  actions 
of  this  character  in  which  one  recovery  only 
will  be  allowed,  and  that  for  past,  present,- 
and  prospective  damages,  and  the  cases  In 
which  a  separate  recovery  wlU  be  allowed, 
from  time  to  time,  for  recurring  damages 
that  may  be  sustained  by  the  party.  There 
la  A  long  line  of  authorities,  however,  hold- 
ing that,  where  the  acts  of  the  tort-feasor 
have  been  completed  and  consummated  and 
the  causes  from  which  the  Injury  must  nec- 
essarily flow  are  patent  and  obvious,  and  the 
injury.  If  any,  is  permanent,  past,  present, 
and  prospective  damages  can  as  readily  be 
estimated  in  advance  as  after  successive  dam- 
ages have  occurred,  and  that  the  better  rule 
is  to  allow  only  one  recovery,  and  permit  It 
to  embrace  all  damages  for  past,  present,  and 
future  Injury  to  the  property.  Chicago  & 
Eastern  R.  Co.  v.  Loeb,  118  III.  203.  6  N.  B. 
460,  59  Am.  Rep.  341,  and  note;  Fowie  v. 
New  Haven  &  Northampton  Co.,  112  Mass. 
334,  IT  Am.  Rep.  106. 

The  general  rule  is  well  stated  by  the  Su- 
preme Court  of  Massachusetts  in  Fowle  t. 
New  Haven  ft  Northampton  Co.  as  follows: 
"As  a  general  rule,  a  new  action  cannot  be 
brought  unless  there  be  a  new  unlawful  act 
and  fresh  damage.  *  *,  *  The  case  at 
bar  Is  not  to  be  treated  strictly  In  this  re- 
spect as  an  action  for  an  abatable  nuisance. 
More  accurately  It  Is  an  action  against  the 
defendant  for  the  construction  of  a  public 
vrork  under  its  charter  In  such  a  manner  as 
to  cause  unnecessary  damage  by  want  of 
reasonable  care  and  skill  In  its  construction. 
For  such  an  Injury  the  remedy  is  at  comuion 
law.  And  if  it  results  from  a  cause  which 
Is  either  permanent  In  its  character,  or 
which  Is  treated  as  permanent  by  the  par^ ' 
ties,  it  is  proper  that  entire  damages  should 
be  assessed  with  reference  to  past  and  prob- 
able future  Injury."  Sutherland,  speaking 
of  the  general,  rule,  says:  "When  a  wrong- 
ful act  is  done  which  produces  an  injury 
which  is  not  only  Immediate,  but  from  its 
nature  must  necessarily  continue  to  produce 
loss  independently  of  any  subsequent  wrong- 
ful act.  then  all  the  damages  resulting,  both 
before  and  after  the  commencement  of  the 
suit,  may  be  recovered  In  one  action."  4 
Suth.  Dam.  !  1042.  Mr.  Freeman  states 
the  rule  as  follows:  "All  the  damages  which 
can  by  any  possibility  result  from  a  single 
tort  ftirm  an  Indivisible  cause  of  action. 
•  •  •  For  damages  alone  no  action  can 
be  permitted.  Hence,  If  a  recovery  has  once 
been  bad  for  tiie  unlawful  act,  no  subsequent 
suit  can  be  sustained.  There  must  be  a 
fresh  act  as  well  as  a  fresh  damage."  Free* 
man  on  Judgments,  S  241.  Mayne  on  Dam- 
ages, p.  138,  says:  "Similar  questions  often 
arise  In  cases  where  a  persMi  1^  digslng, 


mining,  building,  or  the  like,  affects  the 
plalntUTs  land  or  house  In  such  a  manner 
as  to  produce  Injnrious  consequences,  which 
manifest  themselves  at  a  later  period.  Here 
it  is  now  settled  that  all  subsequent  or  re- 
curring damage  may  be  assessed,  and  can 
only  be  recovered  in  a  suit  brought  upcm  the 
original  cause  of  action.'*  In  Powers  t. 
Council  BluflTs,  45  Iowa,  662,  24  Am.  Rep. 
792,  the  city  cot  a  ditch  along  the  side  of 
the  plaintiff's  lot,  and  caused  his  lands  to 
be  overflowed,  and  It  was  held  that  the 
cause  of  action  was  con^ilete  when  the  un- 
lawful act  was  committed,  and  that  all  of 
the  damages  accruing  from  the  original 
wr6ng  mast  be  included  In  one  action.  Tbe 
latter  case  was  approved  In  StodghlU  t.  C. 
B.  &  a  R.  Co.,  63  Iowa,  841,  5  N.  W.  495. 
The  strongest  and  perhaps  most  exhaustive 
case  holding  to  the  contrary  rule  is  that  of 
Uline  V.  N.  T,  C.  &  H.  R.  R.  Co.,  101  N.  T. 
98,  4  N.  E.  586,  54  Am.  Rep.  061.  See,  also, 
note  to  same  case  in  53  Am.  Rep.  123. 

The  diversity  of  opinion  existing  seems 
to  have  arisen  out  of  the  common-law  rule 
allowing  repeated  and  successive  actions 
against  a  party  maintaining  a  nuisance,  but 
there  is  a  distinction  between  cases  of  nui- 
sance and  those  cases  where  the  damage 
arises  out  of  the  construction  or  operation 
of  a  railroad,  for  the  reason  that  such  a 
work  or  Improvement  constitutes  a  pnbllc 
nighway,  and  Is  authorized  and  recognized 
by  law,  and  the  right  of  way  itself,  and  all 
necessary  ground  Incident  thereto,  may  be 
taken  In  condemnation,  so  that  the  road  and 
the  work  necessary  and  Incident  to  its  main- 
tenance cannot  be  abated  as  a  nalsance. 
The  theory  on  which  actions  were  allowed 
to  be  prosecuted  against  one  maintaining  a 
nuisance  was  that  continued  and  repeated 
actions  would  overcome  the  persistency  of 
the  party  maintaining  the  nuisance,  and 
would  result  in  Its  abatement  No  such  a 
rule  can  exist  In  the  case  of  a  railroad  com- 
pany, and  besides  the  law  looks  with  dis- 
favor on  a  multiplicity  of  actions,  and  rath- 
er favors  the  settlement  and  determination 
of  all  matters  that  can  be  settled  In  one  ac- 
tion. The  purchaser  from  appellant  took 
whatever  portion  of  the  land  he  acquired 
as  it  existed  after  the  construction  of  the 
road,  and  he  could  not  recover  damages  for 
the  original  vreoug.  Chicago  &  E.  R,  Co.  v. 
Loeb,  118  III.  203,  8  N.  B.  812,  59  Am.  Rep. 
341,  and  note;  Stodgblll  v.  C,  B.  i  Q.  R- 
Co..  53  Iowa,  341,  5  N.  W.  495. 

Api»ellant  assigns  as  error  tbe  action  of 
the  court  In  giving  the  following  Instructlon- 
wlth  reference  to  the  measure  of  damages 
to  be  applied  In  the  event  tbe  Jury  found  in 
favor  of  the  cross-plaintiff:  "If  the  Jury  be- 
lieve from  the  evidence  In  this  case  that 
the  plaintiff  In  constructing  Its  railway  en- 
tered upon  and  made  excavations  upon  de- 
fendant's land  in  the  manner  charged  In  the 
crosB-oomplaInt  and  antww,  then  tb»  meas* 
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ore  of  damages,  If  you  find  from  the  erl- 
dence  that  the  defendant  haa  been  damaged, 
would  be  the  diminution  of  the  valne  of  de- 
fendant's land  thereby;  and,  unless  you  find 
from  the  evidence  that  the  defendant's  lands 
have  been  diminished  In  Talae  by  the  mak- 
ing of  said  excaratlons  and  the  digging  of 
Hald  ditch  mentioned  in  the  pleadings  and 
eTidence,  your  verdict  on  the  qaestlon  of 
damages  will  be  for  the  plaintiff."  The  most 
serious  objection  to  this  Instruction  is  the 
uncertainty  with  reference  to  the  character 
of  taking,  Injury,  or  damages  to  which  it  la 
intended  to  apply.  We  aasnme,  however, 
that  the  court  had  in  mind  the  evidence  ad- 
duced with  reference  to  the  excavations  and 
ditcbes  dug  by  the  railway  company,  con- 
stitaUng  a  permanent  Injary  to  cross-plaln- 
tUTs  land,  In  which  event  the  rule  announc- 
ed by  the  court  was  substantially  the  same 
as  has  been  announced  by  this  court  The 
rule  as  to  the  measure  of  damages  was  an- 
nounced by  tbla  court  in  Young  v.  Exten- 
sion Ditch  Co.,  IS  Idaho.  174  (18%).  89  Pac. 
296,  and  Is  as  follows:  "If  land  Is  taken  or 
the  value  thereof  totally  destroyed,  the  own- 
er la  entitled  to  recover  the  actual  cash  val- 
ue of  the  land  at  the  time  of  the  taking  or 
destruction,  with  legal  interest  thereon  to 
the  time  of  the  trial.  If  the  land  Is  perma- 
nently Injured,  but  not  totally  destroyed, 
the  owner  will  be  entitled  to  recover  the 
difference  between  the  actual  cash  value  at 
a  time  immediately  preceding  the  injury 
and  the  actual  cash  value  of  the  land  in  the 
condition  it  was  immediately  after  the  in- 
jury, with  legal  Interest  thereon  to  the  ttme 
of  the  trial.  If  the  land  Is  temporarily,  bat 
not  permanently.  Injured,  the  owner  is  en- 
titled to  lecoms  the  amount  necessary  to  re- 
pair tba  Injury  and  put  the  land  In  tb»  con- 
dition It  was  at  the  time  immediately  pre- 
cedtaig  the  injury,  with  legal  Interest  there- 
on to  the  time  of  the  trlaL"  We  are  entire- 
ly satlafled  with  tbla  rule^  and  wUl  not  pause 
to  consldOT.  at  this  tlm^  ttie  reasons  for 
the  rule,  or  (^en  that  question  to  further 
consldraatlfnL 

A  number  of  other  assignments  of  error 
have  beat  argaed,  but  we  do  not  find  any 
further  qnestlon  that  Ja  likely  to  arise  on 
the  retrial  of  this  case  that  deserves  or  re- 
quires onr  cwsideratifm  here.  Frmn  what 
has  been  said  it  appears  at  once  that  ft  new 
trial  must  be  had  in  this  case.  A  new  trial 
is  rendered  particularly  necessaiy  rea- 
son of  the  InstmcUon  to  the  effect  that  the 
appellant  could  not  recover  damages  which 
had  not  been  actually  sustained  up  to  the 
time  of  his  conv^ance  ot  the  property. 

Judgment  is  reversed*  and  a  new  trial  or- 
dered. Oosts  awarded  in  tayta  of  appellant 

SULLIVAN,  a  J.t  and  STBWABT.  J.,  con- 
cur. 
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MacGAMUCLLT.  Road  Overseer,  v.  PIONEUBB 
IREL  DIST. 
(Supreme  Ooart  of  Idaho.   Dee.  14^  1909.) 

1.  Watebs  and  Watkb  OotntssB  (I  244*)  — 
Ibbiqatioh   Oaiuu  —  OoNsiaucnoN  ov 

Bbidoes. 

Held,  that  th»  provisions  of  section  ^1, 
Rev.  Codes,  apply  to  highways  across  tiJlroads 
on  public  laodi,  and  not  to  hiiliways  cxossiiig  li^ 
rigatlon  canals  and  ditches, 

[EM.  Note.— IVir  other  cases,  see  Watos  and 
Water  Courses,  Dec  Dig.  I  244.*] 

2.  Wames  AMD  Watu  Coubbis  (5  244*)— la- 
aiGATioif  Canals— Bbidoes. 

Section  2713,  Rev.  St  1887,  is  contained  In 
chapter  S,  tit  ^  of  the  C^vU  Code,  and  the  title 
to  uid  diapter  ii  as  follows:  "Water  and  canal 
corporations,"  and  the  foar  sections  of  said  cfaai>- 
ter,  to  wit,  sections  2710  to  2713,  Indoaive,  were 
intended  to  apply  to  water  corporationi  fnmidi- 
ing  water  to  cities  and  towns,  and  not  Intended 
to  apply  to  GorporatioDs  famishing  water  for  Ir- 
rigstfoD  purposes.  See  sections  2S8-S841,  Be^ 
Codes  1900. 

TEd.  Note.— for  other  caaea.  see  Waters  and 
Water  Coorses,  Dec  Dig.  }  244.*] 

3.  Watkbs  and  Watxb  Ooubsbs  (I  214*)— Xb- 
bioation  DrroHEa— Bbidoes. 

The  provisionB  of  section  9S1  of  the  Revised 
Codes  apply  to  ditcbes  which  are  extended  across 
public  Btreets  and  highways,  and  not  to  ditches 
that  were  construct^  prior  to  the  location  of 
such  highways. 

nOd.  Note.— For  other  eases,  see  Wateis  and 
Water  Oouraes,  Dec.  Dig.  i  244.*) 

4.  Watebs  and  Wateb  Ooubsbs  ({  244*)— Ib- 
BiQATioN  Ditches— DuTT  to  Bridoe. 

Under  the  provisions  of  section  SSlOl  Bev. 
Codes,  it  is  the  doty  of  tlie  county  to  coostmct 
bridges  that  are  required  to  complete  all  roads 
inteisecting  ditcbes  or  canals  laid  oat  after  the 
conatmction  ut  sudi  ditches  or  canals;  bat, 
when  ditches  or  canals  are  constructed  across 
an  existing  road  or  highway,  one  established  by 
prescription  or  duly  located  by  the  county  com- 
missioners, then  It  Is  the  doty  of  the  owner  to 
constract  a  proper  bridge  across  sadi  difadi  or 
canal. 

[Ed.  Note.--For  other  cases,  see  Waters  and 
Water  Oonrses.  Dec.  Dig.  (  244.*] 

5.  HioHWATB  (S  154*)  — Obbtbuotion— Nui- 
sance—iBBiOATioN  DiTOHXS. 

Held,  under  the  provisttHis  of  section  860& 
Bev.  Codes,  ttiat  a  ditch  or  canal  coDstracted- 
and  maintained  under  the  express  authority  of  a 
statute  cannot  be  deemed  to  be  a  nuisance. 

[Ed.  Note.— For  odiar  cases,  see  HIghwan 
Dec  Dig.  S  104.*] 

9.  Pbevkntion  of  NuiaANCBS. 

Tbe  cases  of  Boise  Oi^  v.  Boise  City  Bw- 
Id  Transit  Co.,  6  Idaho,  770^  BO  Pac  7ie»  and 
aty  of  Lewlston  v.  Booth.  8  Idaho  (Haab.)  009; 
84  Pac  809,  distlngnished. 
(Syllshns  by  the  Court) 

Appeal  from  District  Court,  Osnyon  Gouih 
ty;  nd.  I*  Bryan,  Judge. 

Action  by  A.  C.  MacGammelly,  Bead  Over- 
seer, against  the  Pionew  Irrigation  District 
Judgment  for  plalntUC,  and  defendant  ^ 
peals.  Reversed. 

Rice,  Thompson  &  Buckner,  for  appellant  , 
O.  M.  Van  Duyn,  for  respondent   Smltli  & 
Scatterday,  Hugh  SL  McBlroy*  and  C>  W. 
W Instead,  amid  curlse. 
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SULLIVAN,  G.  J.  ThlB  actlw  was  brought 
for  the  purpose  of  determining  whether  It 
was  the  doty  of  the  ditch  owner  to  construct 
a  bridge  across  his  dlt(A  or  canal  when  a 
public  highway  is  laid  out  across  tiie  same 
after  the  canal  or  ditch  has  been  construct- 
ed, and  was  submitted  to  the  court  upon  an 
agreed  statement  of  facta.  The  agreed  facts 
show  that  the  caoal  was  constructed  in  1800, 
and  that  the  public  road  across  the  same 
was  laid  out  in  1907, 17  years  after  the  canal 
had  been  constructed.  It  to  also  stipulated 
that  since  1890  the  right  of  way  for  said 
canal  has  been,  and  now  Is,  owned  in  fee  by 
the  Pioneer  Irrigation  District,  a  corporation, 
which  corporation  Is  defendant  In  this  action; 
that  since  its  construction,  said  canal  has 
been  owned  and  maintained  by  said  irrigation 
district  and  Its  predecessors,  and  during  all 
of  said  time  has  been  used  for  carrying  water 
for  Irrigation  purposes;  that  said  Irrigation 
district  Is  an  irrlgatlott  district  duly  organ- 
ized and  existing  under  and  by  rlrtue  of  the 
laws  of  the  state  of  Idaho;  that  on  the  ISth 
day  of  April,  1907,  Canyon  county,  or  the 
proper  officers  thereof,  laid  out  and  created  a 
public  road  that  intersected  and  crossed  said 
canal  at  a  certain  p<^t  In  said  Canyon  coun- 
ty, describing  It,  ttiat  point  being  in  road  dis- 
trict No.  27.  and  that  the  plalntUC  In  this  ac- 
tion is  the  road  overseer  of  said  district;  that 
ever  since  said  public  road  was  laid  out,  the 
public  has  been  unable  to  cross  said  canal  at 
the  point  where  said  public  road  is  laid  across 
it,  for  the  lack  of  a  bridge;  that  It  was  nec- 
essary that  a  bridge  be  constructed  across 
said  canal  for  the  oonTenlence  of  the  public; 
that  on  the  14th  day  of  May,  1908,  the  road 
overseer  of  said  district  acting  under  the 
Instructions  of  the  county  commissioner  of 
said  county,  serred  notice  upon  the  president 
of  said  Irrigation  district,  directing  said  dis- 
trict to  construct  a  bridge  over  said  canal  at 
the  point  of  Intersection  with  said  public  road; 
that  the  president  of  said  district,  under  the 
authority  and  direction  of  the  board  of  trus- 
tees of  said  district,  refused  to  build  said 
bridge,  on  the  ground  that  said  canal  was 
constructed  prior  to  the  time  that  said  pub- 
lic road  was  laid  out,  and  because  of  that 
fact  It  was  the  duty  of  the  county  to  build 
said  bridge,  and  not  of  said  Irrigation  dis- 
trict; that  thereafter,  and  before  the  bring- 
ing of  this  action,  Canyon  county^  by  and 
tlirough  its  said  OTerseer,  built  snld  bridge, 
and  that  the  cost  of  said  bridge.  In  material 
and  labor,  was  ^9.4fi;  that  said  irrigation 
district  refuses  to  pay  said  sum  so  expend- 
ed, on  the  ground  that  It  was  not  Its  duty 
under  the  law  to  build  the  same.  Upon  the 
stipulated  facts  the  cause  was  presented  to 
the  district  court,  and  the  court  found  that 
the  Pioneer  Irrigation  District  was  liable 
upon  said  facts,  and  entered  judgment 
against  it  for  the  sum  of  f 29.4S,  the  cost  of 
the  construction  of  said  bridge.  From  that 
Judgment  this  appeal  was  taken. 

It  la  contended,  under  the  agreed  facts, 


that  the  Judgment  is  contrary  to  law.  The 
facts  show  that  the  appellant,  the  Pioneer 
Irrigation  District,  is  an  irrigation  district, 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Idaho  for 
the  purpose  of  furnishing  the  people  and 
landowners  within  said  district  water  for 
irrigation  purposes;  that  said  canal  was 
constructed  long  prior  to  the  laying  out  of 
said  public  road;  that  the  canal  was  con- 
structed In  1890,  and  the  public  road  was 
laid  out  In  1907;  that  ever  since  1800  the 
right  of  way  for  said  canal  has  been  and 
now  Is  owned  In  fee  by  said  Irrigation  dis- 
trict and  Its  predec^sors;  that  ever  since 
Its  construction  It  has  been  used  for  carry- 
ing water  for  irrigation  purposes.  Both  In 
the  oral  argument  and  in  the  brief  filed  on 
behalf  of  the  county  It  appears  that  the 
county  bases  its  right  to  prevail  In  this  suit 
upon  the  statutes  of  Idaho,  and  on  the  ded- 
slona  of  this  court  In  Boise  Olty  v.  Boise 
Bapld  Transit  Co.,  6  Idaho,  779,  60  Pae.  716, 
and  City  of  Lewiston  t.  Booth,  8  Idaho 
(Hasb.)  692,  34  Pac  809. 

We  will  first  consider  the  sections  of  onr 
statute  relied  upon  by  the  respondent  coun- 
ty. Council  dtes  section  931,  Rev.  Codoi. 
and  contends  that  it  shows  the  l^lalatiTe 
Intent  was  to  compel  public  corporations  to 
relieve  the  public  of  expense  caus^  by  arti- 
ficial construction.  Said  section  Is  as  follows: 
"Whenever  highways  are  laid  out  to  cross 
railroads  on  public  lands,  the  owners  or  cor- 
porations uslQg  the  same  must,  at  their  own 
expmse,  so  prepare  their  road  that  tbe  pub- 
lic highway  may  cross  the  same  without 
danger  or  delay,  and  when  the  right  of  way 
for  a  public  highway  Is  obtained  through 
the  Ju^ment  of  any  court,  over  any  rail- 
road, no  damage  must  be  awarded  for  tbe 
simple  right  to  cross  tbe  same."  That  sec- 
tion applies  to  highways  laid  oat  across 
railroads  on  public  lands,  and  has  no  refer- 
ence whatever  to  canals  and  ditches.  Coun- 
sel next  cites  section  2713  of  the  Revised 
Statutes  of  1887,  which  section  Is  as  follows: 
"Every  water  or  canal  corporation  must 
construct  and  ke^  in  good  repair  at  all 
times  for  public  use,  across  their  canal, 
flume  or  water  pipe,  all  of  the  bridges  tliat 
the  board  of  commissioners  of  the  county 
In  which  such  canal  is  situated  may  require, 
the  bridges  being  on  the  lines  of  public  high- 
ways and  neces8ai7  for  public  uses  In  ood- 
necUon  with  such  highways;  and  all  water- 
works must  he  so  laid  and  constructed  as 
not  to  obstruct  public  highways."  Said  sec- 
tion 2713,  Rev.  St  applies  exclusive  to  cor- 
porations formed  for  the  purpose  of  supply- 
ing water  to  dtlee  and  towns.  That  section 
Is  contained  in  chapter  5,  tit  4,  Civ.  Code 
(Rev.  St  1887),  and  Its  tlUe  is  '^ater  and 
Canal  Corporations."  That  chapter  con- 
tains but  four  sections,  2710  to  2718,  Inclu- 
sive. Section  2710  refers  to  the  contracts  of 
canal  corporations  for  supplying  cities  and 
towns  with  water.    Section  2711  proTldei 
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the  dntles  of  water  corporatloni  and  the 
manner  of  fixing  the  Tates  to  be  charged  for 
water.  Section  2712  provides  for  the  right 
to  use  fltreetB,  ways,  alleys,  and  roads  tor 
laying  pipes  for  conducting  water  into  a  city 
or  town;  and  section  2713  provides  that  such 
canal  corporations  mnst  bnlld  and  keep 
bridges  In  repair,  and  has  no  application 
whatever  to  water  corporations  like  the  ap- 
pellant, but  has  application  to  water  and 
canal  corporations  organized  for  the  pur- 
pose of  supplying  cities  and  towns  with  wa- 
ter. See  Jack  t.  GrangevHle,  9  Idaho,  291, 
74  Pac.  969. 

Id  the  Revised  Codes  said  four  sections, 
with  some  changes,  arb  found  In  sections 
2838,  2839,  2840,  and  2841.  However,  only 
the  last  sentence  in  said  section  2713.  BeY. 
St.,  Is  contained  in  section  2841,  Rev.  Codes ; 
all  that  part  of  said  section  preceding  said 
last  sentence  having  been  dropped  from  said 
section.  Section  951  of  the  Revised  Codes,  Is 
as  follows :  "Any  person  desiring  and  Intend- 
ing to  run  water  across  any  public  road, 
street  or  highway  in  this  state,  must  first 
construct  a  ditch  of  suffldent  size  to  carry 
all  such  water,  and  most  build  a  good  sub- 
stantial bridge,  with  good  easy  grades  on  and 
off  the  same  over  such  ditch  or  ditches  not 
less  than  sixteen  feet  wide,  of  good  hewn  or 
sawed  timber  or  lumber,  not  less  than  three 
Inches  thick,  laid  on  good  substantial  tim- 
bers, not  less  than  six  inches  square;  said 
timbers  shall  not  be  laid  more  tban  Uiree 
feet  apart :  Provided,  that  when  the  qaantl^ 
of  water  of  any  ditch  is  such  that  a  box  or 
culvert  will  carry  the  same,  said  water  may 
be  conducted  across  any  road,  street  or  high- 
way by  means  of  such  box  or  culvert,  which 
must  be  adapted  to  the  surface  of  the  road, 
street  or  highway,  and  be  built  of  a  length  of 
not  less  than  sixteen  feet,  and  In  a  manner 
so  substantial  as  to  bear  and  admit  of  unin- 
terrupted travel:  Provided,  that  when  such 
bridge  or  box  shall  be  constructed  as  above 
required  and  reported  to  the  road  supervisor 
of  the  road  district  where  the  same  Is  locat- 
ed, it  shall  become  county  property  and  be 
maintained  as  other  county  bridges:  Pro- 
vided, that  the  said  bridge,  box  or  culvert  la 
accepted  by  the  road  overseer  as  being  built 
according  to  the  above  sections."  Section 
3310,  Rev.  Codes,  la  as  follows:  "All  owners 
of  any  ditch,  canal,  or  conduit,  or  any  other 
means  for  conveying  water,  shall  build  sub- 
stantial bridges  not  less  Uian  sixteen  feet 
wide,  and  with  boards  not  less  than  two 
Inches  In  thickness  (unless  the  same  shall  be 
on  a  county  or  state  road,  when  such  boards 
shall  not  be  less  than  three  Inches  thick),  at 
all  places  where  any  county  or  state  road 
crosses  the  same,  or  any  road  kept  open  and 
used  by  any  neighborhood  of  people  for  their 
benefit  and  convenience.  In  case  of  neglect 
or  refusal  ot  snch  owners  to  build  such  brid- 
ges as  abovA  required,  after  a  notice  of  ten 
days  being  given  by  the  said  board  of  coun- 
tj  oommlsslonws  cKf  the  proper  coonty,  said 


board  BhaU  proceed  to  the  constmetlon  of  tlw 
same,  and  shall  collect  the  cost  Otereof  t»* 
getber  with  the  costs  of  suit:  Provided,  that 
after  said  bridge  shall  have  been  construct- 
ed across  any  county  or  state  road  In  accord- 
.ance  with  the  jnrovlslons  of  this  section,  It 
shall  thereafter  be  maintained  at  the  public 
expense."  Said  section  961  is  a  part  of  onr 
statutes  on  highways,  and  section  3310  is  a 
part  of  onr  statutes  which  provide  for  the 
appropriation  and  distribution  of  water.  The 
provisions  of  said  section  961  apply  in  plain 
terms  to  ditches  or  canals  that  are  extend- 
ed across  highways  that  have  been  located 
and  laid  out  prior  to  the  construction  of  sut^ 
ditches  or  canals.  Sectl<m  3310  Is  rather  ol>- 
scure  in  the  language  used,  and  In  the  pro- 
viso refers  to  bridges  that  are  constructed 
across  county  or  state  roads,  evidently  mean- 
ing bridges  that  are  constructed  across  ditch- 
es. Bridges  are  not  usually  constructed 
across  hl^ways,  but  are  constructed  across 
streams,  ditches,  and  perhaps  other  obstmc- 
tlons  in  highways.  That  section  applies  to 
bridges  across  ditches  and  canals,  and  not 
to  bridges  across  roads  and  h^hways.  Brid- 
ges that  ar6  constructed  to  complete  high- 
ways are  parts  of  the  highway,  and  the  Ijeg- 
Islature  in  enacting  said  section  evidently  in- 
tended to  have  Its  provisions  apply  to  ditch- 
es or  canals  that  were  constructed  across 
highways  after  snch  highways  had  been  duly 
located  or  laid  out  We,  therefore,  conclude, 
nnder  the  provisions  of  section  3310,  that  it 
is  the  duty  of  the  county  to  construct  brid- 
ges that  are  required  to  complete  all  roads 
intersecting  canals  or  ditches,  laid  ont  after 
the  construction  of  such  ditches  or  canals; 
but  when  dltchM  or  canals  are  constructed 
across  an  existing  road  or  highway,  then  it 
is  the  duty  of  the  owner  to  oonstmct  proper 
bridges  across  them. 

It  Is  next  contended  that  said  canal,  where 
It  Is  intersected  by  said  road,  is  a  public  nui- 
sance under  the  provisions  of  section  8656. 
Rev.  Codes,  for  the  reason'  that  it  obstructs 
the  free  use  of  said  road.  Said  section  is  as 
follows:  "Anything  which  is  injurious  to 
health,  or  is  Indecent  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  or  nn- 
lawfully  obstructs  the  free  passage  or  ose, 
in  the  customary  manner,  ot  any  navigable 
lake,  or  river,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street  or  highway,  is  a 
nuisance."  It  is  contended  that  said  canal  Is 
a  public  nuisance  under  the  provisions  of 
said  section  because  it  obstracts  the  free 
passage  or  use  of  said  highway.  Said  sec- 
tion provides,  among  other  things,  that  any- 
thing which  unlawfully  obstructo  the  free 
passage  or  use  of  a  highway  is  a  nuisance. 
But  there  never  was  a  free  passage  or  use 
of  a  highway  across  said  canal.  The  county 
commlBsloners  ordered  a  road  laid  out  across 
said  canal.  It  was  located  aa*oss  said  canal, 
and  before  It  was  a  road,  it  was  not  capable 
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«f  beinf  obBtructed  as  a  road.  In  other 
words,  to  complete  tbe  highway  at  that  point 
a  bridge  most  be  built,  and  nntll  a  bridge 
was  built,  It  was  not  complete  as  a  highway 
and  capable  of  being  unlawfully  obstructed 
at  the  place  where  It  was  located  dcross  the 
canal.  The  construction  of  the  canal  was 
lawful,  and  the  uaea  and  purposes  to  which 
It  had  been  put  are  lawful.  It  has  not  been 
adjudged  a  nuisance  by  Judicial  determina- 
tion. Said  canal  was  constructed  and  malu- 
ralned  under  the  expresa  authority  of  a  stat- 
ute, and  for  that  reason  It  cannot  be  deemed 
a  nuisance  under  the  express  prorisicm  of 
section  3659,  Rev.  Codes.  When  a  thing  com- 
plained of  Is  lawful,  the  burden  Is  upon  the 
plalntlCF  to  Bbow  that  it  has  become  a  nui- 
sance In  fact,  which  was  not  done  In  this 
case.  The  canal  had  an  actual  and  lawful 
existence  at  the  time  the  road  was  located 
and  unless  it  Is  shown  that  It  has  become  a 
nalBance,  It  will  not  be  presumed  that  it  has 
become  such. 

The  case  of  Boise  City  t.  Boise  City  Rapid 
Transit  Co.,  mpn.  Is  clearly  distinguishable 
from  the  case  at  bar.  Subdivision  10  of  see- 
tioD  37  of  the  charter  of  Boise  City  (see  Ber. 
Ordinanc»  of  Boise  City,  p.  13^  prorldes 
that  the  council  ot  said  clfy  has  foil  power 
and  authority  "io  prevent  and  remove  nui- 
sances and  to  declare  what  shall  constitute 
same,  and  to  punish  persons  committing  or 
sntftflng  nuisances  and  to  iHXivlde  the  man- 
ner of  their  removal  and  to  make  the  cost  of 
such  removal  a  Hen  upon  the  pn^rty  where 
sncb  nuisances  existed.  *  *  • "  The  rec- 
ord In  that  case  showed  that  the  bsidge 
across  the  ditch  was  In  a  dangerous  and  un- 
safe condition;  that  it  was  maintained  by 
re^ndent  In  that  cfmdltlon ;  that  the  prop- 
er authorities  of  said  dty  notified  tbe  own- 
ers of  that  fact,  and  directed  them  to  npedr 
said  bridge,  whldi  they  refused  to  da  That 
company  was  engaged  In  the  buriness  of  con- 
veybig  water  through  said  Oitxii  tor  sale  and 
rental,  and  this  court  la  that  case  stated  as 
follows :  "Tbe  rule  Is  w«tU  settled  that  when 
a  jeztsnds  Its  limits,  offBoslve  trades  and 
businesses  must  he  ronoved  beytmd  the  Uor 
mediate  neighborhood  of  residences  of  dtl- 
zens."  This  rule  appUes  to  canals  and  ditch- 
es extended  through  cities  and  towns,  and 
whenever  such  canals  or  ditdies  beccmie  a 
nqlsance  and  a  menace  to  the  lives  or  the 
health  of  the  people,  the  proper  authorities 
may  require  tidelr  removal,  or  require  the 
owners  to  Inclose  w  cover  the  sam^  or  to 
conduct  the  water  conveyed  by  them  through 
underground  pipes.  It  nowhere  appears  in 
the  case  at  bar  that  the  canal  or  ditch  re- 
ferred to  had  become  a  nuisance  wlwre  said 
bridge  was  placed  across  It.  It  does  not  ap- 
pear that  the  business  in  which  the  respond- 
ent. Irrigation  district,  is  engn^  has  be- 
come offensive  to  tbe  people  living  In  that 
district,  or  that  said  ditch  was  such  an  ob- 


struction In  a  hlghwaj  as  to  come  within  the 
provisions  of  said  section  8656,  Bev.  Codes. 
While  It  is  true  the  county  had  located  a 
road  across  said  canal,  It  Is  also  a  fact  that 
said  right  of  way  had  to  be  repaired  In  places 
at  least,  where  It  crossed  said  ditch  before  It 
was  In  a  condition  to  be  traveled  by  the 
public.  There  Is  a  dear  distinction,  then, 
between  the  facts  In  the  case  at  bar  ajod  the 
case  Just  referred  to.  in  City  of  Lewlston 
V.  Boot^  supra,  the  ditch  Involved  there 
was  across  B  street,  and  at  the  time  the  ditch 
was  constructed,  said  S  street  was  a  county 
road,  and  it  became  the  duty  of  those  who 
owned  said  ditch  to  construct  a  bridge  across 
it  where  It  Intersected  said  street  or  road. 
The  decision  no  doubt  would  have  been  dif- 
ferent had  it  aniwared  that  the  ditch  was 
constructed  prior  to  the  laying  out  of  the 
public  road,  or  that  the  city  had  extended 
Its  limits,  and  said  ditch  had  become  offoi- 
slve  and  dangerous  to  the  health  and  lives 
of  the  inhabitants  of  that  dty.  Those  eases 
are  not  In  point  here. ' 

From  the  foregoing  we  conclude  that  the 
court  erred  In  entering  Judgment  against  the 
appellant  for  the  cost  of  the  construction  of 
said  bridge.  Said  Judgment  must  therefore 
be  set  aside,  and  It  Is  so  ordered,  with  costs 
In  favor  of  the  appellant 

STEWABT  and  AUiSHIB,  JJ.,  omcnr. 


(47  Colo.  12) 

KATLOB  T.  PEOPLE  ex  leL  TOWN  OF 
AKBON. 

(Supreme  Court  oC  CoIozadoL    Dee.  9,  lOOO.) 

Municipal.  Cobp<»atiohs  (I  96*)--Obdiiiah- 
cxs— Passaqb. 

As  the*  law  does  not  reqidre  more  than 
one  readiuK  of  a  town  ordinance,  an  ordinance 
was  passed  when  It  received  the  requisite  num- 
ber of  votes  on  the  first  reading,  irre^Mctlvi' 
of  whether  such  was  the  Intention  of  the  true* 
tees. 

[Ed.  Note^For  other  cases,  see  Munidpal 
Corporations,  GsnL  Dig.  |  206;  Deo.  Dig.'  | 

Appeal  from  Washington  Coimty  Oourt;  O. 
W.  Ballard,  Judge. 

W.  Kaylor  was  convicted  of  violating  a 
town  ordinance,  and  he  appeala  Revenwd. 

AU^  ft  Webstar,  for  aKKllant 

PBB  CURIAM.  Tbo  dafendant  has  appeal- 
ed f  nnn  a  Judgment  of  oonvicti<m  on  a  diarge 
of  vlolatbw  an  ordinance  9t  the  town  of  Ak- 
ron, Washlngttm  county.  There  appears  to 
have  been  a  variance  betwetti  tbe  auctions 
of  the  complaint  and  the  proof.  The  town 
alleged  a  violation  of  an  ordinance  pained 
May  14, 1908.  It  was  shown  prima  fade  that 
the  mrdlnance  was  passed  Bfay  14th.  The 
records  of  May  14th  show  that  the  ordinance 
did  not  receive  the  requisite  number  of  votes. 
In  rebuttal  the  records  of  May  10th  were 
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produced,  showing  that  the  ordinance  was 
passed  on  first  reading  on  May  10th,  and  post- 
poned for  third  reading.  As  the  law  does 
not  require  more  than  one  reading  of  town 
ordinances,  the  ordinance  was  passed  wlien 
It  received  the  requisite  number  of  votes  on 
the  first  reading,  and  we  cannot  consider 
whether  such  was  or  was  not  the  intention  of 
the  trustees.  No  other  reading  being  requir- 
ed, all  other  proceedings  shown  by  the  rec- 
ords must  be  regarded  as  surplusage.  If 
proper  objections  had  been  made  which  would 
have  aCForded  the  dty,  if  sustained,  an  op- 
portunity to  amend  its  complaint,  we  might 
have  sustained  the  position  of  counsel  for 
defendant,  that  there  was  a  fatal  variance 
between  the  allegations  and  the  proof;  but 
we  shall  base  our  Judgmmt  upon  the  other 
objection,  that  there  was  no  proof  of  a  Tiola- 
tlon  of  the  ordinanca. 

The  town  attorney  has  filed  no  brief  In  sup- 
port of  the  judgment,  but  we  have  carrfulJy 
'  examined  the  transcript  of  the  record,  and 
find  that  there  is  no  testimony  showing,  or 
even  tending  to  show,  that  liquor  was  sold  in 
the  town  of  Akron,  or  within  the  limits  pre- 
scrit)ed  by  the  statute.  The  Jadgmmt  mnat 
therefore  be  reversed, 

Jndgment  rovorsod. 

W7  Colo.  2)  ' 

WHITBHBAI>  «t  aL  T.  LINN. 
(Supreme  Court  of  Golonido.  Dee.  6, 1900.) 

Appeal  and  Ebbok  (|  48S*)  —       soam — 

Effect  or  Appeal. 

Uiv.  Code,  |  S8S,  permits  the  filing  of  a 
transcript  of  a  jndgment  docket  by  the  judg- 
ment creditor  In  any  county,  and  provides  that 
the  lien  so  secored  shall  continue  for  six  years 
Dnleas  the  judgment  be  satisGed.  A  creditor 
filed  a  transcript  of  the  judgment  docket  in 
various  counties,  and,  after  a  writ  of  error  was 
made  a  Bupersedeas,  defendant  soed  for  dam- 
tigea  because  of  plaintiffs*  refusal  to  cancel  the 
transcript  In  the  various  countieSL  Held,  that 
there  was  no  cause  of  action  as  the  sapenedeaa 
merely  suspended  the  Judgment 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
l<>n>r.  Gent.  Dig.  »  22S1-2284;  Dea  Dig.  » 
485.*J 

Brror  to  District  Court,  Gl^  and  Ooimtr 
of  Denver ;  F.  T.  Johnson,  Judge. 

Actlm  1^  Andrew  WUtehead  and  another 
against  Kate  A.  Linn.  Judgment  In  favor  of 
defendant  and  plalntlftB  bring  ernnr.  Af- 
firmed. 

T.  E.  Mclntyre,  for  plaintiff  In  error  An- 
drew Whitehead.  Cranston,  Pitkin  &  Moore, 
for  defendant  In  error. 

STEELE,  0.  J.  The  defendant  in  error, 
having  procured  a  judgment  in  the  district 
court,  filed  a  transcript  of  the  judgment  dock- 
et in  various  counties  in  the  state.  After 
the  writ  of  error  was  made  a  supersedeas, 
the  plaintiffs  in  error  demanded  of  the  de- 
fendant in  error  that  she  "release,  cancel,  and 
annul  said  transcript  of  the  judgment  docket 


in  the  various  counties  whwe  same  had  beea 
recorded."  The  d^endant  In  error  having  de- 
clined to  cancel  the  record  so  made^  the  plaln- 
titCs  brought  this  action  for  damages,  alleging 
that,  by  reason  of  the  recording  of  said  tran- 
script and  the  continuance  of  the  same  on  the 
record  and  the  publicity  given  th«'eto,  their 
credit  and  reputation  had  suffered  great  dam- 
age and  impairment,  and  that  they  had  been 
greatly  harassed,  hindered,  and  embarrassed 
In  the  conduct  o'f  their  business.  A  demurrer 
to  the  complaint  was  sustained,  and  the  plain- 
tiff elected  to  stand  by  the  complaint  Judg- 
ment was  rendered  for  the  defendant 

The  demurrer  was  correctly  sustained. 
Section  388  of  the  Civil  Code,  as  well  as  the 
statute,  permits  the  filing  of  a  transcript  at 
the  judgment  docket  by  a  Judgment  creditor. 
They  provide  tliat  the  lien  so  secured  shall 
continue  for  six  years,  unless  the  Judgment 
he  prevlonsly  satisfied.  The  lien  of  the  Judg- 
ment is  not  destroyed  by  the  supersedeas. 
The  supersedeas  has  the  same  effect  as  an 
appeal  bond,  and  merely  suspends  the  judg- 
ment The  judgment  creditor  lias  the  right  to 
have  his  Judgment  secured  by  the  filing  of  a 
transcript  of  the  jndgment  docket,  notwith- 
standing an  appeal  has  been  perfected.  Hnl- 
llgan  V.  Smith,  82  Colo.  40e.  76  Fac.  1063. 

The  lodgment  is  affirmed. 

Judgment  affirmed. 

CAMPBELL  and  MUSBBR.  JJ„  concar. 


(«  oolo.  m) 

KILPATRICK  V.  INMAN. 

(Supreme  Court  of  Colorado.    Nov.  1,  U08L 
Rehearing  Denied  Dec.  6,  1909.) 

1.  ATTAomcENT  (|  24*)  —  GnouHDa  Dm 

CaEATED  BT  SALB. 


ground  of  a  det>t  •for  an  article  the  price  of 
which  should  have  been  paid  at  the  time  of 
delivery;  there  bdng  nouiing  delivered  under 
the  cratract 

(Ed.  Note.— For  other  eases,  see  Attachmmt 
Gent  Dig.  |  ST;  Dee.  DigTiZA.*] 

2.  Attaohmeut  (8  32*)  —  Oroukds  —  Debt 

FlUUDm.ENTI,T  COKTBACTED. 

The  nonperformance  of  a  pr<Rmse  la  not 
frg.nd,  or  evidence  ot  fraud,  so  that  failure  to 
use  a  Uvety  rig  on  a  certain  date  as  axreed 
was  a  mere  breach  of  contract,  and  would  net 
support  an  attachment  on  the  gronad  oif  a 
fraudulently  contracted. 

[Eld.  Note.— For  other  cases,  see  Attachmut 
Cent  Dig.  SI  81-87;   Dec  Dig.  (  32.*1 

3.  LivEBT  Stasia  Kbefebs  ({  10*)— Hibihq 
OF  Vehicle— Action  fob  Breach— Adios- 
siOK  OF  Evidence. 

In  a  suit  for  defendant's  failure  to  use  a 
livery  rig  which  pialntiS  claimed  defendant 
agreed  to  hire,  where  the  evidence  was  conflict- 
ing as  to  the  making  of  the  contract,  defendant 
testifying  that  she  told  plaintiff  only  that  she 
would  call  at  his  stables,  and  if  the  rig  was 
comfortable  and  the  terms  satisfactory  she  would 
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bin  itt  testimony  vss  admissible  b;  defendant's 
mother,  who  was  to  go  in  the  tig,  tbat  on  ac- 
count of  her  an  and  physical  condition  she 
was  unable  to  nde  in  a  vehicle  such  as  plain- 
tiff's, as  tendiog  to  corroborate,  and  show  the 
reasonableness  of,  defendant's  vercion  of  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Livery  Stabls 
Keepers,  Dec  DIk.  |  10.*] 

4»  Damaobs  a  140*)— McasiTBB— BBKaoH  or 

COHTUOT. 

In  a  salt  for  breach  of  a  contract  to  hire 
and  use  a  livery  lig  to  transport  defendant  to  a 
certain  place,  a  judgment  for  plaintiff  for  the 
entire  contract  price  was  excessive,  since  it 
allowed  plaintiff  more  profit  than  he  could  have 
made  had  the  trip  been  made,  in  which  event 
lie  wonid  have  been  under  expense  for  the 
driver  and  the  return  triis  together  with  the 
loss  <^  the  OSS  of  tlie  team,  and  the  ordinary 
wear  to  the  tig  during  the  trip. 

[Ed.  Note— For  other  eases,  loe  Damage*, 
Cent^  Dig.  H  401.  405:  Dec.  Dig.  }  14(y^ 

ErxoT  to  Bontt  County  Court;  Cbas.  A. 
Uornlnff,  Judge. 

Action  by  I.  L  Inman  against  Annie  L. 
KllpBtrlCk.  Judgment  for  plaintiff,  and  de- 
fendant brings  erro^.  Beversed  and  Te- 
manded. 

Hood  &  McLean,  for  plaintiff  in. error. 

HILU  J*  This  action  was  bronght  be- 
fore a  justice  of  the  peace,  and  by  appeal 
found  its  way  to  the  county  court  of  Routt 
county,  where  a  trial  resulted  in  a  Judgment 
for  the  plaintiff  in  the  sum  of  $27.50  and 
cost  and  an  attachment  sustained.  Plaintiff 
in  error,  defendant  in  the  court  below, 
brings  it  here  upon  error, 

NtunerouB  errors  are  assigned,  but  we 
shall  consider  only  tbree,  as  their  detennlna* 
tlon  necessitates  a  reversal  of  the  Judgment 
GonslderiDg  the  evidence  most  faTorable  to 
the  plaintiff  In  the  court  below.  It  would 
only  tend  to  show  tbat  the  defendant  (a 
resident  of  the  city  of  Denver)  while  at 
Steamboat  Springs,  contracted  over  the  tele- 
phone with  the  plaintiff,  a  liveryman  at 
Craig,  to  furnish  her  a  rig  and  driver  for 
five  days  at  $5.50  per  day,  to  take  her  and 
party  from  Craig  to  Rifle,  she  to  pay  all  ex- 
penses en  route;  that  on  account  of  this  en- 
gagement the  liveryman  hired  another  horse, 
bad  Mm  shod,  kept  blm  for  several  days, 
and  was  at  somp  other  expense  in  fitting  up 
tbe  team;  that  the  plaintiff  in  error  failed 
to  take  the  rig.  but,  for  reasons  of  ber  own, 
secured  one  from  another  bam. 

Two  grounds  for  attacbment  were  alleged 
In  plalntirs  affidavit:  First,  "tbat  said  debt 
Is  for  an  article  the  price  of  which  should 
have  been  paid  for  at  the  time  of  the  ddlv- 
ery  thereof,  and  which  the  said  debtor  re- 
fused to  do";  second,  **tbat  said  debtor 
fraudulently  contracted  said  debt  by  false 
pretenses."  Both  were  traversed  by  the 
defendant  Neither  Is  supported  by  any  evi- 
dence. First,  the  action  (If  any  exists)  was 
for  damages  for  a  breach  of  contract  and 
was  not  for  an  article  the  price  of  whlcb 


should  have  beoi  paid  for  at  the  time  of 
tbe  d^veiy  therettf ;  nothing  was  deliTered; 
second,  tliere  was  no  fraud  shown.  A  fraud 
must  relate  to  facta  then  existing,  or  which 
previously  eztsted.  Xhe  n<niperCorm«Qce  of 
a  promise  made  in  tiie  course  of  nogotlatkms 
Is  not  of  Itself  a  fraud  or  the  erldeiios  of  a 
fraud.  Adams  v.  ScUfler  et  aL,  11  Oolo^  10^ 
17  Pac.  21,  7  Ara.  8t  Bep.  20S;  Spuria  r. 
Strong  et  bIh  S4  Colo.  107. 48  Pa&  068;  Jdm- 
sott  V.  Stockham,  SB  Hd.  868,  48  AO.  m  If, 
as  plaintiff  oi<i*TM,  Mrs.  Kllpatrick  had 
agreed,  on  September  1,  1906,  to  take  bis 
rig  on  S^tember  lOtb.  end  liad  refused  to 
do  so,  this  was  not  a  fraud,  but  a  mere 
breach  of  contract.  Tbe  court  erred  In  orer- 
mlins  the  d^endanf  s  motion  to  dismiss  ttx9 
writ  ot  attachment 

Errw  is  assigned  upon  the  rejectltu  of 
certain  portions  of  the  deposition  of  Mrs. 
Ehnma  W.  Ordgh  (l&e  mottier  of  Mrs.  Kil- 
patri<^  and  one  of  the  party),  by  whom  It 
was  attempted  to  show  that,  upon  account 
of  her  age,  past  70^  her  physical  condition, 
being  under  a  doctor's  care,  etc,  she  was 
unable  to  go  In  a  stag^  and  that  Mrs.  Kll- 
patrick desired  for  her  the  easiest  kind  of 
a  vehicle,  which  was  one  of  the  reasmu 
claimed  by  Hrs.  KUpatrick  why  she  dM  not 
make  a  contract  or  agree  to  take  plalntUTs 
conv^ranee  without  seeing  it  or  knowing  It 
was  fit  or  adapted  for  her  mother^i  need. 
We  think  the  rejection  (tf  this  testimony 
was  error.  The  testimony  of  tbe  parties 
concerning  the  ordering  ot  tbe  carriage  was 
directly  contradictory.  Urs.  Kllpatrick  tes- 
tifled  she  did  ndt  order  It,  but  told  Mr.  In- 
man over  the  telM>kone  she  would  call  at 
his  bam;  and.  If  the  vehicle  was  comfcvtable 
and  the  terms  ntisfactwy.  she  would  take 
it  to  go  to  Rifle.  Under  such  conditions  evi- 
dence of  drcumstances  existing  at  tiie  time 
tbe  contract  Is  alleged  to  have  been  made, 
tending  to  establish  the  prbbablU^  or  im- 
probability of  Oie  fact,  or  facts,  which  tend 
to  allow  that  the  making  of  the  agreemffiit 
would  have  been  unreasonable  on  the  part 
of  the  defendairt,  may  be  given  In  corrobora- 
tion of  her  statement  Dexter  v.  Collins  et 
aL.  21  Oola  455,  42  Pac.  664;  Brown.  Adm'r, 
V.  Tourtelotte.  Executor.  24  Colo.  204,  60 
Pac.  VS. 

The  Judgment  Is  excessive.  It  gave  to 
plaintiff  the  oitlre  alleged  contract  price  for 
the  trip,  although  no  team  was  ever  furnish- 
ed or  trip  mad&  Without  discussing  the 
proper  measure  of  damages  In  such  cases, 
the  plaintiff,  to  have  made  the  trip,  would 
have  been  to  the  further  expense  of  his 
driver,  the  expense  of  tbe  return  trip,  to- 
gether with  the  los8.(^  the  use  of  toe  team 
during  tbe  period  of  time  so  consumed,  as 
well  as  tbe  ordinary  wear  and  tear  to  the 
outfit  during  this  period.  The  result  of  this 
Judgment  Is  to  award  him  his  full  contract 
price,  allowing  him  the  use  of  the  outfit 
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during  the  period  It  would  have  been  gone 
and  the  saying  of  the  incidental  Mpensea. 
In  other  words,  a  greats  margin  or  profit 
by  ttie  allege<l  breach  of  the  contract  then 
he  conid  bare  made  bad  It  been  performed, 
nuit  a  Jndgment  of  this  kind  cannot  be  sus- 
tained needs  no  eitatltm  ot  authorities.  The 
InstmcUonB  to  the  Jury  npon  this  phue  ot 
the  case  were  erroneooa. 

For  the  reaxma  stated,  the  Jndgment  Is 
reversed  and  the  cause  remanded. 

Reversed. 

STBELEI.  a  J.i  and  GABBEBT,  J.,  con- 
cur. 


(<7  Colo.  31) 

BACON  et  al.  t.  NICHOLS  «t  al. 
(Snpreme  Court  of  Colorado.    Dec  6,  1909.) 

1.  Wnxs  OS  439^  —  CowBTEconoR  —  Ihtbh- 
TioK  OP  Testator. 

In  the  coDstruction  of  wills,  the  intention 
of  the  testator  governs,  and  rules  for  determia- 
Ing  the  intention  are  but  advlaorr. 

[Bd.  Note.— For  other  eaaea,  see  Wills,  Cent 
Dtk.  «  962,  057;  Dec  Dig.  {  439.*] 

2.  WlIXS  (I  COBSIBUCfnOH  — iHSTBtl- 
UENTB  RKTEBBID  TO  IX  AlD  OT  OOITBIBUO- 

TION. 

Where  a  will  refers  to  a  deed  of  real  es- 
tate as  explanatory  and  as  a  reason  for  disposi- 
tions made  in  the  will,  the  deed  maj  foe  read 
into  the  will  as  a  part  thereof  to  aaoertaln  the 
intention  of  testator. 

[Ed.  Note— For  other  cases,  see  WlUa.  Cent. 
Dig.  I  998;  Dec  Dig.  I  477.*] 

5.  WXtXB  (I  477*)— OOHSratJCnOW  — IHSTBU- 

mnm  RirasRSD  to  m  Azn  or  Goifsrano- 

TION. 

Where  a  will  making  cenera)  and  speclGc 
bequests  referred  to  a  deed  executed  bf  testator 
and  his  wife  conveying  real  estate  to  a  son,  bat 
reserving  a  life  estate  In  himself  and  wife,  and 
provided  that  the  wife  should  have  all  his  real 
and  iKreonal  property,  the  deed  was  admissible 
to  throw  light  on  the  property  which  the  testa- 
tor thoogbt  he  was  disposing  oL   

[Ed.  Note.— For  other  cases,  see  WHIs,  Omt. 
mg.  f  OeS;  Dec  Dig.  {  477.*] 

4.  WiLU   (I  471*)— COWSTBCOnOH— IBBMOW- 

OILABU  LKOAOIEB. 

The  rule  that  where  a  general  legacy  is  fol- 
lowed by  another  geoerat  legacy  of  the  same 
property,  so  that  an  Irrecondlable  repugnancy 
arises,  the  latter  of  the  Inconsistent  provisions 
mast  prevail.  Is  merely  technical,  and  is  only 
adopted  where  all  other  mles  fail  to  show  £he 
intention  of  the  testator,  and  testator's  inten- 
tion that  the  latter  clanse  ahonld  limit  the  earli- 
er one  must  clearly  am>ear. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oont. 
Dig.  i  980 ;  Dec  Dig.  f  471.^3 

6.  Wills  (§  470*)— Constettctioh— Constrco- 

TION  OP  InSTRUUBNT  AB  A  WhOLE. 

The  courts  in  the  interpretation  of  wills 
will  look  to  the  whole  instrument  and  construe 
each  part  wllh  relation  to  the  language  used 
in  other  parts. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gmt. 
Dig.  «  96S;  Dec  Dig.  «  470.^] 

6.  Wills  (5  462*)-^CoNsiBuonoii— Sufplt- 
ma  Omitted  wobds. 

Where  it  Is  evident  that  testator  has  not 
expressed  himself  aa  ha  Intended  and  suppoied 


he  had  done,  uid  defect  is  produced  by  the 
omission  of  words,  and  it  Is  certain  l>eyoud  rea- 
sonable doobt  what  particular  words  are  omit- 
ted, the  court  maj  suivly  tlwm  by  intendment 
and  construe  the  will  as  u  sudk  words  had  been 
Inserted  by  testator. 

[Ed.  Note.— For  other  cases,  see  WIDs,  Cent 
Dig.  I  9Si;  Dec  Dig.  I  4e2.»] 

7.  Wills  (f  462*}-ConBiBuonoir-fiimx.T- 
IRQ  OinTTED  Wobds. 

Testator  gave  general  and  specific  I^dea. 
declared  that  be  had  executed  a  deed  to  a  sou 
which  deed  reserved  a  life  estate  in  testator 
and  wife,  and  then  gave  to  bis  wife  "all"  his 
real  and  twrsonal  property,  and  provided  that 
if  she  predeceased  him  tne  "said  property" 
should  pass  to  the  son.  The  land  conveyed  to 
the  son  was  testator's  own  land  and  bad  a  net 
rental  value  of  (600  «  month.  The  property 
disposed  of  by  the  will,  exclusive  of  the  reserva- 
tion in  the  deed,  was  between  $27,000  and  182,- 
000.  Held,  that  the  gift  to  the  wife  was  oftito 
property  not  disposed  of  under  the  previous  por- 
tions of  the  will,  as  the  word  '^residue,*'^  or 
some  Similar  word,  was  inadvertently  omitted 
from  the  clause  containing  the  gift  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Out 
Dfg.  i  9811  Dec  Dig.  i  482*} 

Gabbert  and  Campbell.  JJ..  dissenting. 

En  Banc  Appeal  from  District  Qrart,  n 
Paso  Conn^;  Louis  W.  Cmmln^iam,  Jodge. 

Petition  b7  Mary  A.  Bacon  and  anotber 
for  the  construction  of  the  will  of  JoSm  H. 
Bacon,  deceased,  against  Mrs.  VSMm  Pcnrdl 
Nichols  and  other  benrtdarlea  under  the 
win.  From  a  Judgment  of  the  district  eonrt 
afflimlng  a  Jndgment  of  tiw  eoonty  coori^  p»- 
dtJonorB  appeaL  AfBrmed. 

J.  O.  Helm  and  J.  B.  Dixon,  for  aiipellanta. 

Ghinn  and  Strickler,  for  a]ra>eUeeai 

HILU  J*  John  B.  Baocm  ezeeated  a  will* 
which.  In  the  dlqnaitka  of  Us  propactrt  wu 
as  follows: 

"First  I  give  and  bequeath  to  lire.  Saolee 
Powell  Nichols,  the  only  child  of  my  aister 
Catherlue  M.  Powell,  the  nim  ^  flre  lliOD- 
sand  dollars— $5,000.00. 

"Second.  I  give  and  bequeath  to  Frank 
E.  Hodgkln,  tbe  only  child  of  my  deceased 
sister  Mary  El  Hodgkln,  tin  anm  at  flve 
thousand  dollars— g!^000.00. 

"Third.  I  give  and  bequeath  to  Katie  Ba- 
con McKlnney,  the  tmlj  child  of  my  deeeaaed 
brother,  Frederick  W.  Bacon,  tba  snm  at  On 
thousand  dollars— gB,O0O.O0L 

"Fourth.  I  gire  and  bequeath  to  Oharlee 
A.  AfcKInney,  hosband  of  my  niece  Kate  B. 
McKlnney.  my  open  faced  g/aHA  watch  and 
<dialn. 

"Flfm.  I  give*  and  beqoeath  to  my  aleter 
Anrella  I.  Maglll,  the  sum  of  twenty-flTO  did- 
lars  a  month  during  her  life. 

"Sixth.  I  tfive  and  bequeath  to  Mrs.  Au- 
gusta Bacon,  widow  of  my  deceased  brother 
Frederick;  the  snm  of  twelve  dollars  and 
fifty  cmts  a  month  during  her  lifetime. 

"Seventh.  I  give  and  bequeath  to  Mary 
Weaver,  (daughter  of  8.  P.  Weav^,  vbo 
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"Eighth.  I  give  and  bequeath  to  Htdwrt  F. 
Blythe,  (son  of  B.  F.  Blythe,  of  DUler,  Ne- 
braska), the  sam  of  tme  hundred  dollars. 

"Ninth.  Having  made  a  wurantee  deed  to 
my  son  William  Henry  Bacon,  for  lots  ser- 
enteeo  (17),  eighteen  (18),  nineteen  (19)  and 
twenty  (20)  In  block  eighty-one  (81)  situat- 
ed In  Oolo.  Springs,  Colow  I  also  give  and 
bequeath  to  my  said  scm,  my  gold  time 
iratch  and  all  my  diamonds. 

'^enth.  I  give  to  my  only  and  beloved 
wife,  Mary  A.  Bacon,  all  my  real  estate  of 
whatever  kind  I  may  have,  also  all  my  per- 
sonal property  of  every  description,  all  mon- 
ies, notes,  mortgages,  bonds  or  stocks,  and 
she  is  to  have  the  free  use,  and  restrlcUun, 
possession,  control  and  benMts  at  the  same. 

"Elermth.  Should  my  wife  die  before  I 
do,  then  the  Bald  property  will  become  the 
property  of  my  son,  William  Henry  Bacon." 

Hie  testator  nominated  his  wife  and  son 
as  the  executors  of  the  will.  Within  a  few 
montbs  after  the  wlU  vas  e»cated  Mr.  Ba- 
«ni  died.  The  will  was  duly  admitted  to 
probate.  Thereafter,  the  wife  and  son  filed 
a  petition  In  the  county  court  of  BS  Paso 
county,  for  a  constnictlOD  of  the  will,  where- 
by It  was  sought  to  have  determined  the 
rights  of  the  respective  legatees  and  dsrlsees 
thereunder.  To  this  proceeding  the  oUtsr 
beneficiaries  were  made  parties.  The  county 
court  held  that  It  was  not  the  Intention  of 
the  deceased,  by  paragraph  10  of  his  will,  to 
revoke  or  set  aride  any  of  the  beqn&ts  men- 
tioned In  the  preceding  paragraphs,  and 
that  by  paragraph  10  Mrs.  Bacon  was  enti- 
tled to  receive  only  that  portion  of  the  es- 
tate oi  the  testator  remaining  after  the  pay- 
ment of  the  bequests  set  out  in  the  preced- 
ing paragraphs'  of  his  wIlL  From  this  Judg- 
ment the  petitioners  appealed  to  the  district 
court,  where  a  similar  Judgment  was  entered, 
from  which  this  appeal  Is  taken,  and  two 
questions  are  urged  for  determination: 
"First  Is  there  an  irreconcilable  repugnan- 
cy between  paragraph  ten  of  the  will  and 
the  preceding  paragraphs  thereof,  and,  if 
so,  what  Is  the  effect?  Incidental  to  which 
Is  the  question:  Was  said  clause  in  said 
deed  admissible  for  any  purpose?  Second. 
Is  the  will  void  for  uncertainty?" 

In  the  construction  of  all  wills  the  Inten- 
■tlon  of  the  testator  Is  the  governing  principle 
— the  point  to  which  all  explanation  should 
be  directed.  The  circumstances  of  each  in- 
dividual case  vary  so  much  from  those  of 
most  other  cases  that  It  Is  difficult  to  deter^ 
mine  from  the  explanation  or  construction 
of  one  will  what  would  control  In  the  con- 
structI<Hi  of  another;  and  although  there 
may  be  general  principles  tending  to  assist 
the  courts  In  determining  the  Intention  of 
the  testator,  yet  they  can  be  hut  advisory, 
and  not  controlling.  Such  rules  are  to  be 
used  as  helps  toward  reaching  the  intention 
of  the  testator,  "making  them  our  servants 


ton  Land  Ca  v.  McElrath,  6S  Fed.  763,  8  0. 
0.  A.  649,  "It  Is  in  many  cases  imposalble  to 
determln^  beyond  the  possibility  of  a  donbt; 
what  the  In^tlon  of  the  testator  was;  and 
all  that  can  he  done  Is  to  asewtain,  from  all 
the  facts  and  circumstances  surrounding  him, 
hlB  property,  and  those  to  whom  it  is  left, 
and  the  langtUge  irf  the  will,  what  prohaUy 
was  Intended;  •  •  •  that  has  been  the 
c<»itrcdllng  prlncipla.** 

The  first  question  necessary  to  be  deter- 
mined is,  Was  said  clause  In  said  deed  ad- 
missible for  any  purpose?  We  answer  In  flie 
afllrmative  In  a  case  of  this  kind,  where  there 
Is  a  contention  over  the  dlsposlUon  of  pntp- 
extj  claimed,  under  dUferent  paragraphs  of 
a  will,  which,  yrtm  taken  separately,  create 
an  apparent  IrrecondlaUe  repugnancy  be- 
tween them.  The  wUI  refns  to  a  deed  (as 
explanatory  In  part  and  as  a  reason  for  the 
other  dispositions  made  in  the  wUl)  trans- 
faring  certain  property,  and.  If  necessary,  tt 
might  be  read  Into  the  will  as  a  part  thereof. 
A  will  may  be  ccAiatroed  In  connection  with 
another  Instrument  In  writing  to  whidi  It 
refera  to  aM  In  ascertaining  the  Intuition  of 
the  testator.  Jackson  v.  Babcock,  12  Johns. 
(N.  Y.)  380;  Gapp  v.  Brunner,  182  Pa.  417,  20 
AO.  683;  Ford  v.  Ford.  70  Wis.  19,  83  M.  W. 
188,  5  Am.  St  Bep.  117;  Hall  et  al.  v.  HUI, 
McLean  &  Co^  6  La.  Ann.  745^  We  think  It 
admissible  for  the  further  reason  aa  throw- 
ing light  iqwn  the  property  which  the  testa- 
tor may  have  thought  he  was  disposing  of,  or 
attempting  to  dleq;>ose  of,  as  held  by  this 
court  In  the  case  of  Nusly  et  aL  v.  Curtis  et 
al.,  86  Colo.  464,  85  Pac.  846,  T  L.  R.  A.  (N. 
S.)  592,  118  Am.  St  Rep.  113.  "The  question 
la  one  of  intent  to  be  gathered  from  the  lan- 
guage used  In  creating  It,  In  the  light  of  the 
circumstances  of  the  testator  and  the  prop- 
erty which  he  is  disposing  of  In  his  will." 

In  this  case  It  Is  shown  that  the  value  of 
the  property  disposed  of  was  between  f 27,000 
and  $32,000,  exclusive  of  any  reference  to  the 
reservation  contained  In  this  deed,  which 
was  a  deed  executed  by  John  H.  Bacon  and 
Mary  A.  Bacon,  his  wife,  to  their  son,  Wil- 
liam H.  Bacon,  about  six  months  prior  to  the 
death  of  ttie  testator,  for  the  property  therein 
named  of  the  conceded  value  of  $100,000, 
with  a  rental  value  of  at  least  $600  per 
month  over  and  above  the  cost  of  keeping 
the  same  in  repair.  The  clause  referred  to 
in  this  deed  reads  as  follows:  "The  suld 
grantors  expressly  reserve  the  possession, 
use  and  rents  and  profits  of  said  described 
premises  for  and  during  the  natural  lives  of 
tbe  said  grantors  and  for  and  during  the 
natural  life  of  tbe  survivor  (of  either  of 
them)."  While  the  deed  was  signed  by  both 
Mr.  and  Mrs.  Bacon,  It  Is  stipulated  that 
ilrs.  Bacon  had  no  Interest  in  the  property 
prior  to  the  execution  of  the  deed.  Tbe  res- 
ervation In  tbe  deed  was  evidently  In  the 
mind  of  the  teatatc^  at  tbe  time  of  the  ezeen- 
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Hon  of  fate  will,  askd  was  properly  admitted 
at  faaTln;  a  bearliig  upon  the  question  of  tiie 
properties  the  testator  maj  have  understood 
fas  was  disposing  of  nuder  tbe  proTtslons  of 
bte  will,  In  whlcfa  case,  In  tfae  constroctlon 
of  ambiguous  or  conflicting  proTlslons,  tbe 
situation  of  the  parties  may  be  very  properly 
taken  Into  view.  Schouler  on  wills,  ($  579- 
580;  Smith  v.  Bell,  6  Pet  68,  8  L.  Ed.  S22; 
Nichols  V.  Boswell  et  at.,  103  Mo.  161,  15  & 
W.  S43;  Day  v.  Wallace,  144  lU.  256,  83  N. 
E.  185,  36  Am.  St  Rep.' 424;  Hunt  V.  White, 
-24  Tex.  643. 

The  principal  contention  Is  that  as  there 
Is  Qo  demonstrative  or  specific  legacies  men- 
tioned other  than  In  paragraphs  4  and  9 
(about  which  it  Is'admitted  there  Is  no  dis- 
pute), and  as  the  other  legacies  are  general. 
In  that  no  specific  property  is  charged  with 
their  payment  and  no  particular  fond  Is 
pointed  out  for  their  satisfaction,  where  a 
general  legacy  Is  followed  1^  a  general  lega- 
cy or  bequest  of  the  testator  for  tbe  same 
property,  or  part  of  It  then  an  Invincible  or 
irreconcilable  repugnancy  ^arises,  In  which 
case  it  is  claimed  that  the'  latter  of  two  In- 
consistent provisions  must  prevail  as  evi- 
dence of  the  final  Intention  of  the  testator. 
This  contrition  seems  to  beve  the  support  of 
the  great  weight  of  authority,  but  It  is  con- 
ceded the  rule  Is  technical,  and  by  some  au- 
thorities has  been  designated  a  harsh  one,  and 
Is  only  adopted  where  all  other  rules  fail  in 
arriving  at  the  Intention  of  the  testator ;  be- 
ing upon  the  theory  that  the  last  provision 
can  be  considered  as  evidence  of  the  final 
Intent  of  the  testator,  but  this  rule  has  not 
been  universally  adopted.  For  Instance,  in 
the  case  of  Day  v.  Wallace,  144  Ul.  256,  33  N. 
E.  185,  3C  Am.  St  Rep.  4'24,  it  was  held  that 
where  a  testator  In  the  several  parts  of  his 
will  devised  the  same  land  to  dlfTerent  per^ 
sons  In  fee,  and  there  is  nothing  in  tbe  will 
to  show  that  he  Intended  the  last-named  dev- 
isee to  take  to  the  exclusion  of  the  first,  the 
two  devisees  will  take  the  land  concurrently 
as  tenants  In  common,  and  In  which  case  It 
was  held  that  there  was  not  auch  a  clear  and 
irreconcilable  repugnancy  between  the  two 
devises  as  to  make  the  later  one  abrogate  the 
prior  one;  and,  after  conceding  there  was  a 
conSlct  of  authorities,  the  courtstates:  'Tak- 
ing Into  consideration  all  the  facts  of  this 
case  propw  to  be  considered,  It  Is  manifest 
that  whatever  presumption  might  otherwise 
arise  In  favor  of  the  latter  clause  expressing 
that  intention,  rather  than  the  former,  la  re- 
butted." 

In  the  case  of  Field  v.  Eaton,  16  N.  C.  284, 
where  a  slave  by  name  "Sal"  was,  by  the 
testator,  first  given  to  his  son,  and  he  again 
devises  her  In  the  same  way  to  his  daugbter. 
It  was  held  that  the  legatees  took  In  moieties, 
^>eclfical!y  repudiating  the  rule  that  the  lat- 
ter clause  should  be  taken  as  the  latest  inten- 
tion of  the  testator.  To  the  same  effect  Is 
McGulre  v.  Evans,  40  N.  C.  2G9.  In  Jesson  v. 
Wrisbt,  2  Bllgh's  B.  56,  Lord  Bedesdale  says: 


"It  cannot  at  thte  day  t»e  argued  Oiat  be- 
cause tbe  testator  uses  In  one  part  of  fala 
wUl  words  having  a  dear  meaning  in  law, 
and  In  another  part  other  word«  inconsistent 
with  tbe  former,  that  the  first  words  are  to 
be  cancded  or  overthrown."  ,  But  cwcedinx 
tbe  rule  is.  as  contended  for  by  counsel  tor 
appellants  (where  there  te  an  Irreconcilable 
rqmgnancy  between  two  clauses  of  a  wUl 
the  latter  clause  muat  prevail  as  being  tbe 
latest  expression  of  the  testator's  Intention), 
te  there  such  an  lirecondlable  repugnancy  in 
this  will,  when  considered  as  a  whole,  in  the 
light  of  the  drcnmstancea  of  the  testatw  and 
tbe  pn^nrty  which  he  te  dlsiKwing  of  tn  hla 
will,  as  should  call  for  the  adoption  of  thte 
rule,  when  other  well-known  rules  are  xp- 
plled  with  a  view  of  ascertaining  tbe  real  in- 
tention of  the  testator?  In  thte  case  It  te  not 
a  question  of  an  Irreconcilable  repugnancy 
between  two  clauses  of  a  will  and  therefore 
tfae  latter  must  prevail,  'but  the  question  here 
te  whether  tbe  language  used  In  paragraph 

10  te  to  be  accepted  in  its  literal  sense  ao  as 
to  defeat  the  objects  sought  to  be  aecompllah- 
ed  In  the  nine  paragraphs  preceding  it — in 
fact,  to  defeat  all  Intentions  expressed  in  tbe 
remalndw  of  tfae  will— tfae  only  other  para- 
graph containing  any  devise  being  the  elev- 
enth, contingent  upon  the  death  of  the  wife. 
In  other  words,  by  tfae  language  used  In  the 
tenth  paragraph,  when  read  In  the  light  of 
the  surrounding  circumstances,  was  It  the  In- 
tention of  the  testator,  by  thte  paragraph 
alone,  to  defeat  the  objects  of  all  the  preced- 
ing ones;  and  thereby  give  to  his  wife  all  fate 
property,  both  real  and  personal? 

In  tfae  interpretation  of  wills,  courte  will 
look  to  the  whole  Instrument,  and  construe 
each  part  with  relation  to  tfae  language  used 
in  other  parts.   Lane  v.  Tick,  44  U.  S.  464, 

11  L.  Ed.  681;  Moore  v.  Dhdley,  2  Stew. 
(Ala.)  170;  Foxall  v.  McKenney.  3  Oranoh. 
O.  0.  206,  Fed.  Caa  No.  5,016;  Butier  v.  Hues- 
Us,  68  111.  694,  18  Am.  Rep.  589;  Jackson  v. 
Hoover,  26  Ind.  511;  Grimes*  Ex'rs  v.  Har- 
mon, 35  Ind.  198,  9  Am.  Rep.  690;  Eilgore  v. 
Kilgore,  127  Ind.  276.  26  N.  B.  66;  Oxley  v. 
Clay,  7  Rob.  (La.)  425  r  Bowly's  Lessee  v. 
Lammot  3  Har.  &  J.  (Md.)  4;  Parker  v.  Wes- 
ley's Ex'r,  9  Qrat  (Va.)  477.  And  while,  if 
true,  that  where  there  te  an  irreconcilable 
repugnancy  between  two  clauses  of  the  will 
the  latter  clause  must  prevail  as  being  the 
tetest  exinression  of  tbe  testator's  Intention, 
It  is  a  rule  of  equal  force  that  the  testator'e 
intention  that  the  latter  clause  should  thua 
limit  the  earlier  ones  should  clearly  appear. 
Temple  v.  Sammte,  97  N.  Y.  626.  The  au- 
thorities which  sustain  thte  rule  hold  tfaat  It 
is  applicable  only  where  tbe  two  provtelona 
are  totally  Inconsistent  and  tbe  real  Intentioa 
cannot  be  ascertained.  Oovenhoven  et  al. 
Shuler  et  al.,  2  Paige  (N.  T.)  122.  21  Am.  Dec. 
73.  In  Goddard  v.  Whitney,  140  Mass.  98,  3 
N.  E.  34,  In  passing  upon  a  somewhat  sIm* 
liar  question.  It  is  stated:  "WJiere  a  testa- 
tor, In  the  entire  structure  of  lite  will,  faas  c»> 
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a  Instance  or  coanection.  It  might  properly , 
recetve  a  Cerent  constroctioii."  In  the  case 
of  Clafiln  Y.  ABhton,  128  Man.  448,  concern- 
Ins  this  qaestlDn  itt  IzMOnalstent  repngnan- 
deB,  the  court  states:    "The  two  artlclee. 
onulclered  separately,  are  Inconsistent  and 
repognant.   The?  plainly  refer  to  the  same 
prc^rty,  and.  If  construed  literally  and  Inde- 
pendently, each  directs  a  dl^Kwltlon  of  It  In- 
consistent with  the  other.   Bnt  if  the  two 
are  bronght  together  and  considered  as  parts 
of  <nie  scheme  of  dUvosltUm  of  the  property, 
the  result  wUl      the  same  as  If  th^  both 
formed  parts  of  one  article  of  the  will,  and 
the  repugnancy  and  difficulty  of  construction 
will  not  appear  to  be  so  great  The  will  may 
thus  fairly  be  construed  to  read   *    *  *. 
Read  in  this  form,  the  latter  clause  restricts 
and  guallfles  *  *  *.  We  are  of  the  opln- 
\tm  that  this  transpMlllon  and  construction 
express  and  effectuate  the  Int^tion  of  the 
testator.  *   *  *  It  Is  to  be  presumed  that 
the  testator  Intended  that  all  the  clauses  of 
his  will  should  hare  some  operation  and  ef- 
fect It  Is  not  to  be  supposed  that  the  pur- 
pose of  the  ninth  article  was  to  entirely  re- 
voke and  annul  the  devise  to  the  heirs  at  law 
of  his  children  In  the  flftfa  article.    Such  a 
tnirpose,  if  entertained,  would  naturally  have 
l)een  expressed  in  direct  language."   In  the 
case  of  Mersman  r.  Mrarsman,  136  Mo.  257, 
37  S.  W.  912.  InTolvlng  the  construction  to  be 
placed  upon  the  words  in  one  paragraph  of 
a  will,  it  Is  well  stated:   "One  mle  of  great 
force  In  solving  the  difficulties  of  Interpreta- 
tion Is  that  all  parts  of  an  Instrument  should 
read  so  that  they  shall  stand  rather  than 
that  any  part  should  perish  by  oonstructloD. 
And,  to  give  effect  to  all  parts,  the  general 
-words  of  OD^  part  may  sometimes  require  to 
be  limltea  in  their  application."   In  Updike 
Thompklns  et  al.,  100  HI.  406,  In  placing 
a  proper  constmctlon  upon  a  will  It  was  stat- 
ed that  *^rticular  expressions  yield  to  the 
sreneral  purpose."    In  the  case  of  Price  t. 
Oole's  Ex*x  et  als.,  83  Va.  343,  2  S.  B.  200,  It 
-was  held  that  the  general  Intentlou  of  the 
testator  gathered  from  the  whole  will  must 
prevail  over  the  rule  "that  of  two  repugnant 
clauses  the  last  must  prevail.** 

That  the  language  used  in  paragraph  10 
ts  In  conflict  with  the  disposition  of  the  prop- 
erties in  the  nine  paragraphs  preceding  It  Is 
Apparent  When  standing  alone,  It  la  unam- 
biguous 'and  needs  no  Interpretation.  Wbeu 
read  in  connection  with  the  other  portions 
of  the  will,  was  It  the  Intention  of  the  testa- 
tor to  give  to  It  a  literal  construction,  or  was 
It  intended  that  it  should  be  limited  In  Its 
application  and  in  such  case  yield  to  the 
general  purpose,  or  did  he  omit  the  insertion 
of  words  which  would  have  clearly  expressed 
bis  intent?  Such  words,  when  inserted,  ot 
this  paragraph  read  as  though  tbey  were  In- 
serted, harmonize  the  entire  instrument  snd 


we  can  say  It  is  necessary  In  order  to  upisss 
the  real  Intent  of  the  testator*  are  we  Jusd^ 
fled  In  snntlylnc  the  words?  It  Is  en  eetab- 
llahed  mle  In  the  Ofmstnictlon  of  wills  that 
where  it  Is  evident  the  testator  itam  not  ex- 
pressed himself  as  he  Intended  and  snppotaed 
he  had  doni^  and  the  defect  is  produced 
the  on^sslon  of  scMue  wnd  or  wwds,  and 
where  It  Is  certain  lwy<»d  reasonaUe  doubt 
what  particular  words  were  thus  omitted, 
th^  may  be  suiq^ed  by  Intendment,  and  ttie 
will  read  and  constmed  as  if  these  words 
had  been  written  in  the  place  or  places  where 
they  were  Intended.  In  iu<di  case,  words 
and  limitatlfBu  may  be  transposed,  supplied, 
and  rejected.  Howerton  t.  Henderson.  88  N. 
C.  687;  Bedfleld  on  Wills,  ToL  1.  p.  458;  Wil- 
liams oa  Bzecntors,  toL  2,  p.  1162;  Gotten 
T.  Oolton»  127  U.  8.  800,  8  Sup.  Gt  1164.  32  L. 
Ed.  138;  Hellerman'B  Appeal,  llA  Pa.  120,  8 
AH.  768:  As  Stated  by  the  Snpreme  Ooort  of 
North  Carolina  in  Dew  et  al.  t.  Barnes, 
Adm'r,  et  al.,  54  N.  a  IM:  "No  rule  of  law 
Is  better  settled  or  more  generally  known 
than  that  in  the  construction  of  a  will,  the 
Intention  of  the  testator,  apparent  In  the  will 
Itsdf,  must  govern,  and  that  in  order  to  ef- 
fectuate that  intention,  as  collected  from  the 
context  words  may,  when  necessary,  be  sup- 
plied, transposed  or  changed."  And.  as  stat- 
ed by  Redfield  on  the  Law  of  Wills,  vol.  1,  p. 
450:  "The  fact  that  different  persons  may 
oitertaln  different  opinions  In  regard  to 
which  of  two  or  more  worda,  of  nearly  the 
same  Import  was  omitted  In  the  will,  forms 
no  objection  to  supplying  the  omission."  -Red- 
field  on  the  Law  of  Wills,  vol.  1.  p.  452^  states 
further:  "And  it  was  determined  at  an  early 
day  that  repugnant  words  in  a  will,  In  what- 
ever portion  of  the  Instrument  they  appeared, 
and  which  contravened  the  evld^t  general 
purpose  and  Intention  of  the  testator,  In  the 
other  provisions  of  the  will,  might  be  rejected 
or  transposed."  In  volume  2,  WUIIams  on 
Executors,  p.  116S.  It  is  stated:  "The  con- 
structloD  of  the  will  Is  to  be  made  upon  the 
entire  instrument,  and  not  merely  upon  dis- 
jointed parts  of  It;  and  consequently  all  its 
parts  are  to  be  construed  with  referrace  to 
each  other.  •  *  *  Hence,  general  words 
In  one  part  of  a  will  may  be  restrained  In 
cases  where  it  can  be  collected  from  any  oth- 
er part  of  the  will  that  the  testator  did  not 
mean  to  use  them  In  their  general  sense." 

A  similar  case  to  the  one  under  considera- 
tion, Involving  the  application  of  both  rules 
contended  for  here,  Is  that  of  Nichols  v.  Bos- 
well  et  al.,  103  Mo.  ISl,  15  S.  W.  343.  where- 
in the  Irreconcilable  repugnancy  was  In  the 
second  and  third  paragraphs  of  the  wilL 
The  second  gave  to  a  granddaughter,  Minerva 
Nichols,  to  a  daughter.  Mary,  and  also  to  an- 
other daughter,  Amanda  Hudson,  "all  of  my 
real  estate,  together  with  all  and  every  mes* 
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Buages,  lands,  tenements  *  *  *  to  be  di- 
vided equHr  betweoi  eacb  of  1S»  above-nam- 
ed *  *  *  bo  tbat  each  may  receive  one 
eonal  pmtton.  to  have  and  to  bold,  to  them 
and  tbtfr  lielxv,  fomw."  The  third  para- 
Kraph  statee,  "ThlrdL  I  fnrtber  wUl  tbat  In 
caae  the  above-named  Minerva  Nldiola  and 
AniHTMla  Hudson,  or  either  theo,  Bhonld  be 
dead  and  not  now  living,  tbm  all  of  my  estate, 
both  real  and  personal,  I  give  and  devise  and 
bequeath  to  my  dang^to;  Mary,  *  *.  *  to 
have  and  to  bold,  to  her  and  her  heirs,  for- 
ever." The  danghtw  Amanda  Hndsoca  was 
dead  at  the  time  of  the  encntlcni  of  the  will, 
and  it  was  claimed  there,  as  It  is  here,  tbat 
there  was  an  Irrecimdlable  repognancy  be- 
tween clauses  2  and  8,  and  that  upon  acconnt 
thereof  the  provlslws  of  the  latter  should 
prevail,  which,  by  its  plain  language  gave  to 
the  danghter  Mary  all  of  the  ests^  both  real 
and  peraonalt  It  belDg  a  gaieral  dli^msltion  of 
the  entire  estate.  This  ccntentlon  mu  not 
accepted  by  the  court,  and,  In  order  to  arrive 
at  the  rMl  Intmtlon  of  the  testator,  the 
.words  **andIapoBed  of*  were  stqvlled  and 
read  Into  the  third  paragraph  of  the  will.  In 
whldi  opinion  Macfarlan^  J.,  states:  "The 
concAnslou  Is  tiiat  the  testator  Intended  that 
hlB  danghter  Mary  should  take,  nndor  the 
third  clause  of  the  vrill,  the  estate  prevloosly 
devised,  respectively,  to  idalntUt  and  his 
danghter  Amanda,  only  In  caae  the  devisee 
of  snch  estote  should  be  dead  at  the  time  the 
wlU  was  executed,  and  not  otherwise;  and 
tbat  he  never  Intended,  If  one  of  said  devi- 
sees Aould  be  dead,  that  bis  dai«httt  Mary 
sbonld  take  the  estate  of  both.  •  •  •  If 
this  waa  the  evident  intention  of  the  testetor, 
as  apparent  from  the  whole  will,  then.  In 
order  to  eetoate  that  Intention,  the  words 
*andlspoBed  of  mtiy  he  supplied  so  as  to  mafce 
the  third  clause  of  the  Instrument  read,  *then 
all  my  estate,  both  real  and  persouUt  undls- 
posed'of,  I  give,  devise  and  begneatii  to  my 
daughter  Mary.*  This  supplying  of  words 
to  effectuate  the  manifest  intentlim  Is  allow- 
able under  the  well>knowu  nde  that  In  the 
construction  of  a  will  the  Intentltm  of  the 
testator,  apparent  In  the  will  Itself,  must 
govern,  and  that  In  order  to  effectuate  that 
Intention,  as  collected  from  the  context,  words 
may,  when  necessary,  be  supplied,  transposed 
or  changed.  •  •  •  And  It  is  no  objection 
to  supplying  the  omission  that  different  per- 
sons may  differ  in  regard  to  whldi  of  two  or 
more  words,  of  similar  significance,  will  more 
appropriately  supply  the  omissions.  •  •  •  * 
The  proof,  from  the  whole  wUl  and  from  the 
condition  of  the  parties,  their  relation  to  each 
o'ther.  and  the  character  of  the  property,  is 
manifest  and  convincing  that  these  or  similar 
words  were  Inadvertently  omitted  from  the 
will.'* 

We  think  the  reasoning  In  the  foregoing 
case  sound  and  applicable  here,  and  that  these 
same  words,  "undisposed  of,"  "the  remain- 
der," "the  residue,"  or  similar  words,  were 
Inadvertently  omitted  from  the  wUl  under 


consideration,  and.  In  order  to  convey  the 
evident  Intention  of  the  testetor  as  apparei^ 
from  the  whole  will,  these  or  slndlar  worUa 
may  be  supplied  and  read  Into  It 

Zn  the  caae  of  AullA  t.  Wallaoe^  ote;.  7B 
Ky.  631,  the  court  supplied  the  words  "or 
when  she  dies,**  so  as  to  construe  the  Instru- 
ment In  harmimy  wttti  the  Intent  ni  the  testa- 
tor. In  wUch  <^nl<m  tSw  conrt  stetes:  "In 
making  this  devise  he  evidently  omitted  the 
words  *when  she  dies,'  which,  when  supplied, 
make  the  win  read  ••*.**  in  which 
pinion  It  Is  farther  steted:  **EmlDent  Ju- 
rists differ  In  the  application  of  these  rules 
In  the  constractltm  of  wills,  and  cases  wlU  be 
fbnnd  holding  a  doctrine  opposed  to  the  prlnr 
dple  setQed  In  this  case;  but,  as  said  by 
Bedfleld  in  his  able  treatise  cm  the  Law  of 
Wills,  rmose  who  lay  aside  a  too  strict  ad- 
herence to  technicalities,  while  they  assume 
more  re«ponslblllty.  will,  In  the  greater  num- 
ber of  cases,  effect  the  more  perfect  Justica 
It  will  more  g^erally  appear  in  the  aid  that 
they  were  only  acting  upon  the  more  perfect 
comprehension  of  an  imperfectly  devdoped 
principle,  which  bi  the  next  age,  pwhaps,  be- 
comes so  familiar  as  to  excite  no  surprise.' " 

In  Flnhiy  v.  Sing's  Lessee,  ft  Pet  846,  7 
L  Ed.  701  (8  Cur.  Dec.  44^  in  commenttng 
upon  the  construction  to  "be  given  certein 
words  In  a  will,  Inconsistent  with  Its  oQier, 
provisions,  the  Supreme  Oourt  stetes:  '^ese 
words  certeUily  import  that  the  whole  es- 
tete  should  vest  In  possession  at  tlie  aame 
tim^  and  mark  with  precision  when  tbat 
time  shall  b&  This  express  provision  can 
be  controlled  only  by  a  strong  and  manifest 
intent,  to  be  collected  from  the  whole  wIU. 
Bnt  the  intent  of  the  testetor  Is  the  cardinal 
rule  .in  the  constmctlon  of  wins;  anA  If 
that  Intent  can  he  clearly  perceived,  and  is 
not  contrary  to  some  positive  rule  of  law. 
It  must  prevaH;  although.  In  giving  effect 
to  it  some  words  should  be  rejected,  or  so 
restrained  In  their  application,  as  materially 
to  change  the  literal  meaning  of  the  par* 
ticuiar  sentence.** 

In  the  case  of  Kane  v.  Aster's  Executors, 
&  Sandf .  633  (New  York  superior  courQ,  up* 
on  this  same  subject  It  was  steted:  "It  is 
undoubtedly  true  that.  In  construing  a  will, 
we  are  bound  to  give  fuU  effect  to  every 
part  of  It,  and  to  single  words  as  wdl  as  to 
sentences  and  paragraphs.  But  it  la  a  para- 
mount principle  that  the  court  shaU  carry 
out  (he  general  intuit  of  the  testetor.  And 
where  a  particular  word  or  sentenoe  Is  re- 
pugnant to  the  general  Intmt  and  design  of 
the  whole  will,  or  tends  to  render  It  Incon- 
gruous or  Insensible,  such  word  or  sentence 
must  give  way,  rather  than  sacrlflce  tlie 
whole  scheme  of  disposition  disclosed 
the  general  tmor  of  the  Instrument** 

In  the  case  of  Rosetwom  v.  Boeeboom  eC 
aL,  81  N.  y.  356,  Involving  a  somewhat  simi- 
lar contention  wherein  it  Is  claimed  at  the 
death  of  the  wife  Qxe  testetor  bequeaths  "aU 
my  property,  both  real  and  personal,  to  be 
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equallT  dlTlded  between  my  eight  cbUdren," 
and  TTberetn  the  word  "all"  la  reited  upon 
as  creating  a  repugnancy,  to  which  the  coort 
atates:  **If  the  teetator  had  eald,  'All  my  re- 
maining property/  no  one  woold  doubt  but 
that  the  dertae  nnder  the  first  danae  was 
absolute,  and  that  It  carved  out  of  the  es- 
tate one-third.  That  la,  I  think.  Its  true 
construction.  *  •  •  The  last  clause  of 
the  sentence,  that  which  directs  dlTlalon  of 
the  property.  Is  made  coherent  and  Intelli- 
gible by  applying  It  to  such  property  aa  had 
not  been  before  disposed  (tf.  So  conatnied. 
there  is  no  repugnancy.  *  *  *  So  consld- 
wed,  the  provislona  of  the  wUl  harmonize, 
and  each  has  fuU  effect  'Om  residuary 
clause  is  not  repagnant  to  the  priw  ^t, 
and  the  derlae  may  take  effect  according  to 
Its  terms.  We  thus  follow  the  rule  which 
requires  a  will  to  be  so  construed  as  to 
STold,  if  possible,  all  repugnancy,  and  give 
effect  to  aU  Its  language.  We  have  here  no 
occasion  to  depart  from  It.  The  two  clauses 
are  not  Irreconcilable;  and  there  Is  no  occa- 
sion, therefore,  to  reject  one  In  ordar  to  JXfh 
hold  the  other — a  dmperate  remedy,  and  to 
be  resorted  to  only  In  case  of  neceaslty— " 

In  the  case  of  Davis  et  al.  y.  Boggs  et  aL, 
20  Ohio  St  5S0,  the  words  "In  trost  only" 
were  stricken  or  given  no  effect  in  the  con- 
struction of  the  will;  It  being  held  In  their 
ordinary  technical  aense  that  they  were  re- 
pugnant to  the  general  scope  and  tenor  of 
the  wll),  and  for  which  reason  were  not  giv- 
en legal  effect  In  Its  construction. 

In  the  case  of  Hellerman'a  Appeal,  115  Pa. 
120,  8  AH.  768,  the  words  "per  annum"  were 
Inserted  In  the  will  in  which  case  the  court 
held  that  a  word  may  be  supplied  when 
there  la  a  clear  inference  flrom  the  whole 
will  that  It  was  omitted  by  mistake. 

In  the  case  of  Kellogg  v.  Mix,  37*  Oonn. 
243,  the  court  supplied  the  words  **tbe  net 
income  of  my  estate." 

In  Wheable  v.  Withers,  16  Simons.  504, 
the  court  supplied  the  words  "und^  twenty- 
one  years  of  age." 

In  Doe.  on  the  Demise  of  Sam.  Cotton,  v. 
Stenlake,  12  East,  514,  the  words  "during 
their  lives"  were  rejected,  tbos  making  a 
life  estate  an  estate  in  fee  simple. 

In  Holmes  v.  Williams,  1  Root  (Conn.)  885, 
1  Am,  Dec.  49,  the  court  supplied  the  words 
"before  he  arrived  at  full  age,"  In  order  to 
effectuate  the  evident  Intent  of  the  testator. 

In  Glover  et  aL  v.  Condell  et  al..  163  111. 
G66,  45  N.  E.  173,  85  L.  B.  A.  360,  the  words 
"of  the  Income"  or  "of  the  Interest"  ia  "of 
the  dividends"  were  supplied  to  ^ectuate 
the  intention  of  the  testator. 

Applying  these  principles  to  the  case  at 
bar,  wbeu  this  will  Is  considered  as  a  whole, 
with  a  view  of  ascertaining  the  Intent  of 
the  teetator,  In  the  light  of  hia  circumstan- 
ces and  the  property  which  he  is  dlsposlug^ 
of  in  his  will,  we  are  led  to  conclude  that 
he  Intended  the  words  used  in  the  tenth 
paragn^  to  apply  to  a  limited  aoiae — that 


Is,  to  "the  remainder,  the  balance,  or  the 
residue,  the  portion  of  his  property  not  there- 
tofore disposed  of  under  the  prevtooa  para- 
graphs in  his  will;  that  by  mistake  or  Inad- 
vertence he  omitted  to  supply  the  necessary 
words  to  state  his  intent  correctly.  There 
are  many  reasons  which  lead  to  this  con- 
clusion, and  overcome  any  presumption  that 
he  had  changed  his  mind  when  he  wrote  the 
tenth  paragraph,  and  Intended  by  it  to  can- 
cel or  annul  the  nine  paragrapha  preced- 
ing It 

Having  reached  this  conclusion,  we  are 
Justified,  by  reason  and  from  the  authorities, 
In  reading  into  the  will  the  necessary  lan- 
guage in  order  to  effectuate  that  intent  For 
instance,  It  is  quite  proper  to  assume  that 
having  made  certain  spedflc  bequeste  of 
certain  amounts  of  money  to  specific  i>er- 
sons  and  other  articles  to  other  persons, 
when  he  was  writing  the  tenth  paragraph 
he  had  In  mind  that  the  propwty  covered  by 
the  previous  bequests  was  then  disposed  of, 
out  of  the  way,  and  by  the  tenth  paragraph 
he  Intended  to  give  his  wife  all  the  pro[>- 
erty  which  he  had  not  then  disposed  of  In 
the  preceding  paragraphs.  This  seems  to  be 
borne  out  the  use  of  the  word  "said"  In 
the  eleventh  paragraph,  wherein  he  states, 
"Should  my  wife  die  before  I  do,  thm  the 
said  property  will  become  the  property  of 
my  son,  William  Henry  Bacon."  Had  he 
changed  his  mind,  as  contended,  and  In^d- 
ed  to  disinherit  the  other  relatives,  and  had 
he  intended  the  word  "aU."  in  the  tenth 
paragraph,  to  be  accepted  In  its  literal  sense, 
we  think  he  would  have  used  the  same  word 
In  the  eleventh  paragraph,  and  stated,  **ln 
case  of  the  death  at  my  wife  before  I  die, 
then  I  give  all  my  property  both  real  and 
personal  to  my  son." 

Other  reasons  which  could  be  legitimately 
InfMTed  are  those  steted  by  Judge  Lacy  In 
a  similar  case — ^that  of  Price  v.  Cole's  Ets'z 
et  ala.,  supra — wherdn  be  states:  "The 
first  section  of  the  will,  stendlng  alone^  gives 
the  land  therein  mentioned  to  the  nephew. 
The'  second  section,  standing  alone,  gives 
everything  the  testator  possessed  to  the  sla- 
ter. Standing  togethw.  they  are  conflicting 
and  contradictory.  The  will,  howevw*  must 
be  construed  as  a  whole."  It  was  further 
steted:  "If  the  second  was  intended  to  dls- 
poae  of  everything  he  possessed,  and  revoke 
the  first  no  hint  la  to  be  found  of  any  such 
Intention  to  revoke,  and  the  specific  devise 
Is  not  again  mentioned.  The  very  use  of 
the  designation  *second'  indicates  that  it  is 
not  all,  but  that  something  haa  gone  before; 
a  second  part  is  a  distinct  recognition  of 
the  first  part  And,  obviously,  the  meaning^ 
of  the  teatetor  Is:  'Second — that  Is,  after* 
first — I  give,*  etc;  1  have  given  In  the  first 
place,  and  I  now  give  In  the  second  place.' 
The  will  ia  upon  the  same  piece  of  paper, 
and  written  apparently  upon  the  same  day, 
and  In  thla  case  It  would  be,  as  la  observed 
by  Ghanctitor  Walworth,  fanciful  rathw 
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tbftn  Bonnd  to  undertake  to  say  that  the  tes- 
tator bad  changed  bla  mind  since  writing 
the  first  part  of  the  will.  The  testator  most 
be  held  t»  mean,  as  he  doubtless  did:  'Har- 
Ing  regard  to  tbe  first  provision  In  my  wlU, 
I  now,  secondly,  provide,'  eta  It  Is  reason- 
able to  suppose  that  If  he  had  so  suddenly 
and  so  radically  changed  bis  intention  that 
he  would  not  have  left  the  fact  to  an  in- 
ference BO  vague  and  Irrational." 

It  IB  conceded  that  Mr.  Bacon  waa  not. 
learned  In  tbe  law  and  that  he  had  evidently 
written  tbe  will  himself.  Outside  of  the  con- 
Btmctlon  wbidi  tbe  law  plafss  upon  conflict- 
ing proTieiona  In  an  instmmoit,  If  accepted 
In  its  literal  sense  (wblcb  it  must  be  concedr 
ed  he  Intended  as  to  aU  of  it,  If  any),  he  lu- 
teiuled  thereto  to  take  away  not  only  tbe 
9cM.  watch  and  <diain  bequeathed  to  the  hus- 
band of  his  Bieoe  In  tin  fourth  paragraph, 
but  also  tbe  gold  watcb  and  all  bis  dla- 
monds  bequeathed  to  his  aon  In  the  ninth 
paragn^A  of  the  will,  and  gire  tbem  aU  to  his 
wife  under  a  principle  that  he  had  dunged 
hla  mind.  In  commuting  upon  this  principle 
the  Chancellor,  in  Oorenhoren  t.  Shuler,  3 
Paige  (N.  T.)  122,  21  Am.  Dee.  78,  statw  **a 
prlndi^  whldi  I  constdsr  more  fandf ol  than 
sound." 

In  writing  the  tenth  paragraph  he  may 
bare  had  in  mind  tbe  reservation  In  the  orlgl- 
oal  deed  to  bis  am.  In  which  case  there  may 
have  been  a  doubt  In  his  mtnd  as  to  Uie  res- 
ervation tiier^  passing  the  title  to  ttie  poa- 
session,  use,  rents,  and  profits  of  said  prop- 
erty to  bis  wife  during  her  lifeUme,  after, 
his  decease,  should  she  htm  survive,  and  in 
this  manner,  without  raising  any  soqiiiclon 
concerning  the  doubt  In  his  own  mind,  be 
would  thereby,  under  the  will,  cover  the  ques* 
tlon  b^nd  any  doubt  w  that  In  case  tiie 
$600  per  month  rental  was  not  lawfully  re- 
served to  her  under  the  deed  executed  to  hla 
son,  but  became  part  of  Us  estate  daring  her 
natural  life,  it  would,  ni^er  this  clause  of  the 
will,  go  to  his  wife^  and  be  covered,  bey<nid 
any  doubt  As  stated,  whDe  the  deed  shows 
it  was  encuted  by  both  Mr.  and  Mm.  Baoon 
to  their  sm,  it  is  stipulated  In  the  record  that 
Mra.  Bacon  bad  no  Interest  In  the  land  men- 
tioned In  this  deed  prior  to  Its  necntion.  So 
far  as  the  record  shomi  Mr.  Bacon  himself 
waa  the  absolute  owner  of  it  Tbe  question 
aa  to  tbe  effect  of  tbe  reserratlon  In  the  deed 
upon  the  poflseesion,  use,  rents,  and  profits  of 
the  property,  during  the  life  of  the  wife,  after 
bis  deatti,  while  not  Invtdved  In  this  conten- 
tion, might  readily  be  raised  in  the  mind  of 
one  not  learned  in  the  law,  but  Mr.  Bacon 
by  using  tbla  language  in  tlie  will  may  have 
thought  he  would  tbuB  place  the  matter  at 
rest  in  his  own  mind. 

Again,  In  case  be  intended  1^  the  tenth 
paragraph  of  the  will  to  revoke  all  tlie  for- 
mer bequests  therein  made,  according  to  Its 
language  construed,  as  contended  for  by  coun- 
sel for  appellants,  tbeambj  annulling  every- 
ttiing  preceding  it,  Is  It  not  more  consistent 


that  he  would  have  stated  in  it  that  he  so  in- 
tended? We  think  so.  As  stated  by  the 
court  In  CHaflln  r.  Ashton,  supra:  "Such  a 
purpose^  If  entertained,  would  naturally  have 
been  exxoessed  In  direct  langu^e;"  If  he 
had  intended  when  he  wrote  the  tenth  para- 
graph to  annul  everything  preceding  it  would 
be  not  have  simply  torn  the  Instrument  up 
and  drafted  a  new  one?  Thla  would  have 
consumed  no  more  time,  would  have  been 
mndi  shorter  than  the  paragraphs  preceding 
the  tenth,  and  by  a  few  shwt  sentences  like 
those  in  the  tenth,  Seventh,  and  twelfth 
paragraphs  of  this  will  he  could  thereby  have 
conveyed  bis  entire  intentions  and  relieved 
any  questtcnui  omieemlng  It  Any  of  Uiese 
conclosloos  we  think  are  far  move  ratlonabla 
than  the  one  that  be  Intended  to  revoke  all 
former  bequests,'  or  Intended  the  language 
need  in  its  literal  sense,  unless  he  mnltted  to 
Insert  therein  the  words  above  indicated,  or 
similar  tmes,  whldi  would  clearly  express  his 
Intsntlons.  It  is  more  reasonable  to  indulge 
In  these  presumptions  than  to  svppon  that  he 
designedly  made  the  tnth  paragraph  repug- 
nant to  the  other  inoviidons  of  the  will  so 
thfl^  could  not  be  hannonliad  or  all  carried 
Into  effect 

This  dlqnsltion  of  the  prlnc^al  question 
answers  the  other— that  tbe  will  should  not 
be  held  -void  for  imoertaln^. 

For  Ihe  reasons  stated,  the  Judgment  of  the 
district  court  abonld  be  afflmiwil,  and  It  Is  so 
ordered. 

Affirmed. 

MUSSEB,  3^  not  participating. 

OABBBBT,  J.  (dissenting.  Hie  court  has 
made  a  will  for  ttie  testator  Instead  of  con- 
struing the  one  he  did  make.  It  Is  not  our 
provlnoe  to  brad,  twist  or  shape  the  text 
of  a  will,  or  add  or  dlndnato  wwds  untU  at 
last  we  may  succeed  In  forcing  it  Into  tiie 
mold  of  our  invomctived  ideas  of  what  the 
testator  Intotded,  but  Binq»ly  and  solely  to 
ascertain  ita  true  legal  smse  from  tlie  lan- 
guage employed,  whatever  that  may  be,  by 
the  aH>licatl(m  of  the  rulea  of  law  which 
must  control  in  the  expositloa  at  a  will. 
There  is  an  Irrecondlable  conflict  between 
Ute  paragraphs  involved.  No  qteclfic  pn^ 
erty  Is  charged  with  the  payment  of  the  be- 
queste  preceding  the  one  to  Mra.  Bacon.  They 
are  not  to  be  paid  oat  of  any  particular 
fund,  and,  If  paid,  must  be  satisfied  from  the 
general  esteto  of  tbe  testator.  The  bequest 
to  Mrs.  Bactm  Is  also  general,  for  tbert^ 
the  testator  bequ^ths  to  her  all  bis  real 
estate,  and  all  his  personal  property  of  ev^ 
ery  descriptl<m,  and  all  bis  moneysi  notes, 
bonds,  or  stocks,  possessed  by  him  at  the 
time  of  his  deato.  Tbe  several  genwal  !»• 
questa  cannot  be  satlafled  becanse  the  one 
made  to  Mrs.  Bacon  cannot  be  carried  Into 
effect  and  those  preceding  paid,  for  the  ob- 
vious reason  that  the  latter  would  have  to 
be  satUtfled  out  ct  the  general  estate  eC  the 
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testator,  and  Mrs.  Bacon  would  only  receive 
vbat  was  left.  In  other  words,  according 
to  the  provisions  of  the  wlH,  the  testator  has 
bequeathed  the  same  property  to  different 
persons.  Such  a  disposition,  It  Is  manifest, 
cannot  be  made  or  carried  into  effect  Where 
an  irreconcilable  repugnancy  exists  between 
different  clauses  of  a  will,  the  posterior 
clause  prevails.  30  Elncy.  685  ;  2  Woemer, 
I  415 :  1  Jarman  on  Wills,  473 ;  1  Rcdfield 
on  Wills,  *p.  451;  Covert  v.  Sebern,  73  Iowa, 
5(>4,  508,  35  X.  W.  636 ;  Rogers  v.  Hlgluiote, 
126  Ga.  740,  744,  56  S-  E.  93;  Martley  v. 
Hartley,  77  Neb.  163,  108  N.  W.  970 ;  Frank 
T.  Frank  (Tenn.)  Ill  S.  W.  1119.  1121 ;  Mur- 
fltt  V.  Jessop,  94  111.  158,  163;  Foster  v.  Ste- 
vens, 146  Mich.  131,  139.  109  N.  W.  205; 
Howard  v.  Howard,  4  Bush  <Ky.)  494,  497; 
Armstrong  v.  Crapo,  72  Iowa,  604,  607,  34  N. 
W.  437 ;  Heidlebaugh  v.  Wagner,  72  Iowa, 
601,  604,  34  N.  W.  439;  Schouler  on  Wills, 
p.  546,  note  1,  subd.  7;  Schouler  on  Wills, 
{  478;  Underbill  on  Wills.  S  357;  Covenhov- 
en  V.  Sbuler,  2  Paige,  122.  129,  21  Am.  Dec. 
73.  Redfleld,  above  cited,  says  that  this  rule 
Is  generally  adopted  by  the  American  courts; 
and  Jarman,  on  Wills,  says  that  it  Ifl  un- 
sparli^ly  applied  even  when  thereby  the  pri- 
or devises  are  defeated  in  toto.  The  gener- 
ally accepted  reason  for  the  rule  Is  that.  In 
construing  a  will,  the  Intent  of  the  testa- 
tor at  the  moment  of  the  execution  of  the 
will  la  to  govern ;  hence,  the  posterior  clause 
In  case  of  repugnancy  prevails,  because  It 
expresses  bis  later  testamentary  Intention, 
and  therefore  furnishes  the  only  safe  guide 
by  which  to  determine  his  fntentlon.  Under- 
bill on  Wills,  S  357 ;  Howard  v.  Howard,  su- 
pra :  Murfltt  V.  Jessop,  supra ;  Foster  t. 
Stevens,  supra ;  Armstrong  v.  Crapo,  supra. 

When  coufllcting  and  repugnant  clauses  of 
a  will  are  plain  and  unambiguous,  words  can- 
not be  supplied  for  the  parpose  of  expressing 
the  supposed  Intention  of  the  testator;  or, 
in  other  words,  a  court  cannot  make  a  will 
for  a  testator  by  supplying  words  supposed 
to  have  been  omitted  by  him.  In  order  to  In- 
dicate an  intention  which  the  will  Itself  does 
not  express.  2  Woerner,  |  414 ;  Pickering  v. 
Langdon,  22  Me.  41S,  429;  Simpson  v.  Smith, 
33  Tenn.  394,  306;  Underhlll  on  Wills.  S 
361.  Neither,  In  such  circumstances.  Is  ex- 
trinsic evidence  admissible  to  add  to.  or 
Bubstract  from,  Its  meaning.  Arthur  v.  Ar- 
thur. 10  Barb.  (N.  Y.)  1,  16;  Bulkeley  v. 
Wortblngton,  etc..  Society,  78  Conn.  526,  534. 
63  Atl.  351, 12  L.  R.  A.  (N.  S.)  785;  St.  Paul's 
Sanitarium  t.  Freeman  (Tex.  Civ.  App.)  Ill 
S.  W.  443,  444 ;  2  Woemer,  $  421. 

The  court  has  either  ignored  or  misap- 
plied these  rules.  There  is  no  ambiguity  in 
any  of  the  clauses  involved.  They  are  plain 
and  unambiguous;  but,  notwithstanding  this 
fact,  the  court  has  assumed  to  supply  words 
in  paragraph  10  for  the  purpose  of  making 
it  express  his  supposed  intention,  which,  the 
court  says,  was  to  bequeath  Mrs.  Bacon  all 
of  Ills  property  after  the  preceding  general 
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bequests  were  satisfied.  This  is  mere  con- 
jecture. He  did  not  say  so,  nor  can  we 
gather  from  the  language,  employed  in  the 
preceding  paragraphs  of  the  will,  or  any 
part  of  it,  that  he  intended  to  say  so,  In  the 
face  of  the  explicit  expressions  employed  in 
paragraph  10.  We  may  think  It  probable 
that  such  was  his  intention,  but  that  is  only 
conjecture,  and  contrary  to  the  clear  and 
unmistakable  language  of  the  will  Itself. 
The  Intention  of  the  testator  expressed  by 
the  words  he  has  employed  to  express  it 
must  govern  in  the  construction  of  bis  will. 
Martindale  v.  Warner,  16  Pa.  471,  480; 
Qulncy  v.  Rogers,  9  Cush.  (Mass.)  291,  295. 
This  Is  the  only  safe  rula  Unless  this  sal- 
utary rule  is  followed,  the  result  will  be,  as 
in  the  case  at  bar,  that  courts  will  assume 
the  prerogative  of  making  a  will  read  so 
as  to  express  what  they  imagine  the  testa- 
tor Intended  to  say,  or  ought  to  have  said. 
The  duty  of  courts  is  to  execute  a  will  as 
made,  and  not  to  make  one  for  the  testa- 
tor (Elliott  V.  Topp,  63  Miss.  138,  142);  and 
In  the  interpretation  of  a  will  the  true  in- 
quiry is,  not  what  a  testator  meant  to  ex- 
press, but  what  do  the  words  used  express 
(Couch  V.  Eastman,  29  W.  Va.  784,  8  a  E. 
23).  2  Woerner,  at  section  414,  succinctly 
states  the  law  relative  to  ascertaining  the 
meaning  of  wills  clearly  applicable  to  the 
case  at  bar,  by  saying:  "The  question  In 
expounding  a  will  Is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his 
words."  As  was  well  said  in  Sherrod  v. ' 
Sherrod,  38  Ala.  537,  at  page  545:  "Certain- 
ly, the  court  cannot  resort  to  conjecture 
when  the  terms  of  the  will  are  of  Intelligible 
Import  To  do  80  would  be  U>  make  a  will 
conforming  to  what  it  is  si^iposed  the  tes- 
tator Intended,  not  to  seardi  for  the  Inten- 
tion In  the  construction  of  what  is  said." 
We  can  well  say,  as  was  said  in  8t  Paul's 
Sanitarium  v.  Freeman,  supra:  "There  was 
no  ambiguity  In  the  language  of  the  will, 
and  in  such  case  it  must  be  construed  ac- 
cording to  the  legal  import  of  the  language 
of  the  will,  and  the  intention  of  the  testa- 
tor  must  he  drawn  therefrom,  not  the  wiU 
to  be  drawn  from  the  intention."  The  ob- 
servation of  Lord  Mansfield,  quoted  In  Pick- 
ering V.  Langdon,  supra,  Is  certainly  per- 
tinent: "A  court  of  justice  may  construe  a 
will,  and  from  what  is  expressed  necessarily 
Imply  an  Intent  not  particularly  specified  In 
the  words;  but  we  cannot,  from  arbitrary 
conjecture,  though  founded  on  the  highest 
degree  of  probability,  add  to  a  will  or  siqh 
ply  the  omissions."  The  will  construed  in 
Gilmore  T.  JmklnB,  129  Iowa,  686.  688, 
106  N.  W.  19S,  105.  presents  an  exctitent 
example  of  wh«i  words  will  not  be  supplied 
for  the  purpose  of  etpressing  the  probable 
Intent  of  a  testator.  By  the  fourth  para- 
graph of  the  will,  the  testator  says:  "To 
my  five  daughters  [naming  them]  I  give 
and  bequeath  the  undivided  one-flfth  lor 
lands  particularly  described]."  The  question 
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arose  as  to  whether  he  Intended  to  devise  to 
his  daughters  one-flfth  each  In  the  land  de- 
scribed, or  to  all  of  them  one-flfth  of  such 
land.  Any  one  glancing  at  the  paragraph 
would  unquestionably  say  that  it  was  alto- 
gether probable  he  intended  to  give  each  a 
one-fifth,  and  yet  the  Supreme  Court.  In 
dlBCiuslng  the  contention  that  for  the  pur- 
pose of  expressing  the  intention  of  the  tes- 
tator there  should  be  inserted  in  the  fourth 
paragraph  the  word  "each"  or  "air  or  "sev- 
eral" or  "Joint,"  in  carder  to  make  It  Intel- 
Uglble,  said:  "We  have  gone  as  far  as  any 
court  In  permitting  extrinsic  evidence  to  aid 
in  the  construction  €t  wills,  bnt  have  never 
yet  held  that  such  evidence  is  admissible  for 
the  purpose  of  changing  a  will,  or  to  aid 
In  the  making  of  a  new  one,  one  which  the 
testator  lnt«ided,  Imt  did  not  In  fact,  make." 

The  deed  cats  no  figure.  The  testator 
refers  to  It  merely  tm  the  pnrpoee  at  tcL-f 
plaloli^  why  he  bequeathed  to  his  son  only 
his  watcb  and  diamonds,  and  henc^  It  does 
not  aid  in  the  slightest  degree  In  coring 
the  IrrectmcUable  repugnancy  of  the  para- 
graphs involved.  Aside  from  this,  except  In 
case  of  amblgnlty,  the  Intent  of  the  testator 
Is  to  be  gathered  frmn  the  will  Itself.  An- 
gostUB  T.  Seabolt,  60  Ey.  156,  109;  Gllmore 
r.  Jenkins,  sapra.  2  Woemer,  at  section 
414,  says.  In  substance,  that  as  the  statute 
requires  wills  to  be  In  writing.  It  obviously 
precludes  courts  from  ascribing  to  tlie  testa- 
tor any  Intention  not  contained  In  the  writ- 
ten will;  and,  OonUnnlng,  says:  "It  follows 
that  evidence  whl<di,  In  Its  nature  and  ^ect, 
la  simply  explanatory  of  what  the  testator 
has  wrlttm  may  be  admitted,  wUle  none  Is 
admissible  which.  In  its  nature  and  effect 
Is  applicable  to  the  purpose  of  showing 
merely  what  he  Intended  to  have  written." 
In  Bulkeley  t.  Worthington,  etc,  Society, 
Bi^a,  it  was  said:  "If  the  expresstons  of 
the  win  are  tew  from  ambiguity,  they  un- 
alterably disclose  the  Intent  of  the  testator, 
and  no  extrinsic  disclosure  of  It  Is  In  sndi 
case  permitted." 

The  main  (pinion  purp(H*ts  to  adopt  the 
cardinal  rule  that— in  constrnlng  a  will  the 
whole  Instrument  Is  to  be  considered.  That 
rule  has  not  beoi  feilowed,  bnt  the  will  ha» 
been  changed  by  adding  words  assumed, 
upmi  conjecture,  to  liave  been  omitted,  with 
the  result  that  the  will  coDstmed  Is  one 
which  the  court  has  made  for  the  testator. 

Paragraph  10  and  those  prior  which  are 
Involved  are  Irrecondlably  In  confilct.  None 
of  these  paragraphs  are  ambiguous;  on  the 
contrary,  they  are  as  explicit  and  clear  aa 
it  Is  possible  for  the  Vhigllsh  language  to 
moke  tb»n;  and  h«ice,  words  supposed  to 
have  been  omitted  cannot  be  supplied,  nor 
can  extrinsic  evidence  be  resorted  to  tor  tbe 
purpose  of  reconciling  the  ooafllct,  on  the 
theory  that  the  testator  Intended  something 
he  did  not  express. 


From  this  conclu^on  It  follows  that  the 
general  bequests  made  by  the  paragraphs  of 
the  win  preceding  paragraph  9  are  nullities, 
and  that  the  legatees  therein  named  take 
nothing  thweby.  The  Judgment  of  tlie  dis- 
trict court  should,  therefore,  be  reversed  and 
the  cause  remanded,  with  directiona  to  mtet 
Jui^ment  in  accordance  with  the  views  ex- 
pressed in  tills  opinion. 

CAUPBS^LXi,  J.,  concurs  In  tills  (pinion. 


(«  Colo.  «ni 

TAGGART  v.  WGEI^ 
(Supreme  Court  of  Colorado.   Oct.  4, 1909.  Re- 
hearing Denied  Dec  Q,  1900.) 
Judgment  (i  501*)— Oomclusiveitess— Cox.- 

UTERAL  ATTACK. 

A  Judgment  by  a  court  having  jurisdiction, 
however  erroneoua,  not  appealed  from,  or  ques- 
tioned in  the  manner  and  time  provided  by  law, 
IB  nevertheless  conclusive  on  all  parties  affected 
thereuy,  and  cannot  be  attacked  collaterally. 

[Ed.  Note. — Foe  other  cases,  see  Judgment, 
Cent.  Dig.  8  'J41 ;  Dec.  Dig.  $  501.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Charles  McCall,  Judge. 

Action  by  George  Fugel  against  F,  D.  Tag- 
gart  Judgment  for  plaintUC,  and  defend- 
ant appeals.  Affirmed. 

F.  D.  Taggart,  pro  se. 

WHITS,  J.  Tbe  appellant,  with  otboa, 
executed  a  statutory  appeal  bond,  removing  a 
cause  to  the  county  court  from  a  Judgment 
rendered  against  certain  defendants  In  a 
suit  tried  before  a  Justice  of  the  peace.  Up- 
on the  trial  of  tbe  case  so  appealed.  Judg- 
ment was  rendered  against  the  parties  ap- 
pealing. The  defendants  in  that  case  failing 
to  satis^  the  Judgment,  this  suit  was 
brought  to  recover  the  penalty  designated  In 
said  bond.  The  only  attempted  defense  Is 
based  upon  certain  alleged  irregularities  oc- 
curring In  tiie  trial  of  the  original  case  lb 
the  county  court  on  appeal  from  said  Justice 
of  tbe  peace. 

Counsel  argue  that  by  arbitrary  action  of 
the  county  court  in  tbe  original  case,  in  ex- 
acting certain  alleged  illegal  fees  as  a  con- 
dition precedent  to  farther  appearance  tlie 
appellant  tiiere  was  not  heard  on  his  mo- 
tion for  a  new  trial,  and  was  not  allowed 
to  take  any  exceptions  to  certain  oth»  al- 
leged Irregularities,  nor  appeal  from  the 
Judgment  there  rendered  to  this  court.  It 
appeara  from  the  record  here  that  the  case 
In  which  the  Appeal  bond  was  given  was 
regularly  brought  before  tbe  justice  of  tbe 
peace,  and  the  subject  of  the  actlwi,  as  well 
as  the  parties,  was  within  tbe  Jurisdiction  ot 
that  court,  and  that  after  trial  there  tbe 
case  was  property  appealed  to,  and  lodged  In 
the  county  court.  Thus  the  latter  court  had 
Jurisdiction,  and  tbs  Judgment  by  It  render- 
ed must  be  respected,  until  reversed,  set 
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questioned  in  the  maimer  and  time  as  pro- 
vided by  law,  Is  nevertheless  conclusive  up- 
on all  parties  affected  thereby,  and  cannot 
be  attacked  collaterally.  Cochrane  v.  Park- 
er, 12  Colo.  App.  169,  34  Pac.  1027;  Harter 
V.  Shull,  17  Colo.  App.  162,  166,  67  Pac.  fill. 
If  the  Judgment  was  erroneous,  If  the  trial 
court  was  arbitrary,  and  made  unlawful  ex- 
actions of  the  defendants,  or  did  anything 
prejudicial  to  their  substantial  rights  In  the 
progress  of  the  trial,  an  appellate  court — 
and  In  that  case,  or  one  of  a  reviewing  or 
sui)ervlsory  nature — was  the  place  and  the 
way  to  correct  It.  The  defendants  in  that 
ease,  who  are  principals  In  the  bond  here 
sued  on,  suffered  Judgment  to  go  against 
them.  They  failed  to  appeal  therefrom,  or 
seek  In  any  way  to  relieve  themselves  of  Its 
effect.  Not  only  they,  but  certainly  this  ap- 
pellant, cannot  now  question  Its  regularity. 
McCarthy  v.  Strait,  7  Colo.  App.  59,  63,  42 
Pac.  1S9;  Black  on  Judgments,  g  245. 

Perceiving  no  error  in  the  record  of  this 
case,  and  befng  precluded,  by  rules  of  law, 
founded  upon  reason  and  the  soundest  prin- 
ciples of  public  policy,  from  inquiring  into 
the  procpdure  resulting  in  a  Judgment  In  a 
case  never  brought  into  this  court,  the  Judg- 
ment here  appealed  from  must  be,  and  ac- 
•cordlngly  is,  affirmed. 

Judgment  aflBrmed. 

STEEI/B  and  BAILET,  JJ.,  concur. 


its  Colo.  687) 

GREENLAW  LUMBER  ft  TIMBER  CO.  t. 
CHAMBERS. 

(Supreme  Cburt  of  Colorado.    Dec.  6,  1009.) 

1.  Master  and  Servant  Q  80*)— Acnoii  fob 

SeR  V  ICE8~EV  I DE  NCE. 

The  admission  of  evidence  of  one  of  plain- 
tiffs assignors,  in  an  action  for  services  in 
hanlin;  ties,  that  he  was  hired  by  C.  was  ren- 
dered proper  by  the  snbseqnent  testlminiy  of  C. 
that  deCendaDt's  general  manager  authorized 
him  to  employ  men  to  aid  in  baulinK  the  ties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  116;  Dec  Dig.  S  80.*] 

2.  AfPBAI.  AND    EbBOB  (J  203*)— RBCEPTION 

OF  Evidence— Objections— Sufficiency.  ' 
An  objection  to  the  reading  of  a  deposition 
cannot  be.  reviewed,  where  no  ground  or  rea- 
son for  the  objection  was  stated  at  the  trial. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  203;*  Depositions,  Cent.  Dig. 
«  839.] 

3.  Masteb  and  Sbbvant  (|  80*)— Aonoiv  fob 

SebVIOBS  —  ElUFLOTHEMT  —  QUESTION  FOB 
JUBT. 

Where  the  evidence  was  conflicting  as  to 
whether  plaintiff  and  his  assignors  were  hired 
to  work  for  defendant  by  some  one  having  au- 
thority, the  question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  121 ;  Dec.  Dig.  S  80.*] 


objections  to  depositions 
fore  trial,  an  objection  to 
tion  as  leading  cannot  be 
[Ed.  Note.—For  other  » 
Cent  Dig.  S§  309,  311; 
Trial,  Cent  Dig.  |  189.] 

5.  Afpbai,  and  Ew>b 

OF  Ijoweb  Couax— Obd 
The  admission  of  tes 
rebuttal  is  within  the  di 
and  not  reviewable,  nnl< 
tion  is  abused. 

[Ei.  Note.— Fw  other 
Error,  Cent  Dig.  |  3851 

6.  Appeal  and  Ebbob 
— Review— Recobd— El 

Instructions  will  not 
where  the  evidence  relat 
tended  to  be  covered  by  tli 
ted  from  the  abstract 

[Ed.  Note.— For  other  i 
Error,  Cent  Dig.  {  29S.3 

Appeal  from  La  Flath 
A.  Pike,  Judge.  , 

Action  by  W.  H.  C; 
Greenlaw  Lumber  &  Tir : 
luent  for  plaintiff,  ami 
Atfirmed. 

pQlllam  &  Lane,  tor  i 
for  appellee^ 

MUSSER,  J.  This  c  i 
recover  for  labor  perfo  ■ 
and  his  two  assignors,  : 
In  hauling  railroad  ties  ; 

The  flrst  assign  men 
the  admission  of  the  U  ■ 
who  testified  that  Colli  i 
answered  by  the  testi:  ■ 
testifled  that  the  defei  i 
ger  authorized  Collins  < 
in  hauling  the  ties.    :  i 
ment  complaint  Is  mac  ; 
a  deposition.   The  abs 
defendant  objected  tc 
deposition,  but  states  i 
for  the  objection.    1  : 
complains  of  the  actloi 
ruling  defendant's  mot  : 
the  sixth  assignment  1 
in  rendering  a  judgi 
These  assignments  ar 
leged  insufficiency  of  t  ■ 
plaintiff's  cause  of  acl  : 
profitable  to  review 
enough  to  say  that  the  i 
mony  to  show  that  pla  i 
were  hired  to  haul  tt 
ant,  or  by  some'  one  i 
fendant  to  hire  then 
hauled  by  the  plaintiff 
that  defendant  failed  : 
ing.    True,  there  was  i 
ti-ary,  but  it  was  for 
the  question  upon  con  I 

tn  the  fourth 


■*For  etlMr  oMes  see  ums  topic  and  lectJon  NUHBBR 


in  Deo.  *  Am.  Dls*.  UOT  ti  ! 


1092 


lOR  PACIFIC 


BEPOBTEB. 


(Colo. 


tbe  court  erred  In  admitting  a  deposition  In 
rebuttal,  because  the  testimony  was  not  re- 
buttal, but  cumnlatlTe,  and  because  tbe  ques- 
tions therein  were  leading.  The  questions 
are  not  printed  In*  tbe  abstract  Besides  an 
objection  that  a  question  Id  a  deposition  is 
leading  cannot  be  made  at  tbe  trial.  Mills' 
Ann.  Code,  |  858.  The  claim  is  made  that 
the  deposition  contained  only  testimony  al- 
ready glvea  in  chief,  and  was  therefore  Im- 
proper in  relrattal.  If  this  Is  so,  it  does  not 
appear  that  It  prejudiced  the  defendant,  or 
that  the  discretion  of  the  court  was  abused. 
The  admission  of  testimony  not  strictly  In 
rebuttal  la  a  matter  resting  In  tbe  discretion 
of  the  trial  court,  and  IB  not  subject  to  re- 
view, excepting  in  case  of  abuse  to  tbe  prej- 
udice of  the  defendant  See  the  numerous 
Colorado  cases  referred  to  under  the  title  of 
"Trial,"  2  Mills'  Digest,  p.  tan,  and  1 
Thompson  on  Trials,  i  346.  It  la  also  as- 
serted tiiat  the  court  erred  In  giving  an  in- 
struction because  there  was  no  testimony  np- 
on  which  the  instruction,  could  be  based. 
The  evidence  relating  to  tbe  matter  Intended 
to  be  covered  by  the  Inatmction  Is  omitted 
from  the  abstract  for  some  reason,  and  the 
inatmction  will  not  be'  reviewed. 

As  all  the  errors  assigned  have  been  no- 
ticed and  found  without  merit,  the  Judg- 
ment will  be  afflrmed. 

Judgment  affirmed. 

STEELE,  0.  J.,  and  CAMPBBU^  3.,  con- 
cur. 


(46  Colo.  GOS> 

WASHINGTON  GOLD  MIN.  &  MILL.  CO. 
V.  O'LAUGHLIX. 

(Supreme  Court  of  Colorado.  Oct  4,  1900.  Be- 

hearioe  Denied  Dec.  6,  1909.) 

1.  Mines  and  Minebai-b  (8  21*)  — Certifi- 
cates OF  Location—Amendments — Effect. 

Where  the  original  location  certificate  of  a 
mining  location,  was  insufficicDt  because  bo  de- 
fective as  to  prevent  one  from  identifying  or  des- 
ignating the  claim  on  tbe  ground,  an  amended 
certificate  could  not  include  other  or  different 
territory  so  as  to  injure  intervening  rights. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §8  45-50;  Dec.  Dig.  g  21.*] 

2.  Time  ({  II*)— Fractions  of  Dat— Loca- 
tions OF  MiRiNO  Claim— pRioariT. 

Where  the  relative  priority  of  conflicting 
mining  locations  depends  on  the  exact  hour  of 
the  day  of  the  filinj;  of  the  location  certificates, 
fractions  of  a  day  are  taken  into  account,  though 
eenerally  fractions  of  a  day  are  not  considered 
m  compotiog  time:  and,  where  a  location  cer- 
tificate, not  Sled  within  the  statutory  time,  was 
filed  in  advance  of  the  filing,  on  the  same  day, 
of  a  junior  location  certificate,  the  former  was 
prior  in  time. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
JXg.  I  53 ;  Dec.  IHg.  g  11.*] 

8.  Tblal  (8  46*)— Offee  of  Bvidencb— Sut- 
ficienct. 

The  exclusion  of  an  offer  to  prove  by  wit- 
ness that,  in  a  conversation  with  another,  a  third 
person  made  admissions  against  bis  interests  is 


not  BUBtainable  on  the  ground  that  the  offer  did 

not  purport  to  show  that  the  third  person  took 
any  part  in  the  conversation,  which,  if  reproduc- 
ed, would  prove  the  admissions,  especially  where 
the  offer  included  an  offer  to  show  that  the  wit- 
ness would  testify  to  the  same  admissions  tes- 
tified to  by  another  witness. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  gg  115-117 ;  Dec.  Dig.  S  46.*] 

4.  Appeal  and  Erbob  (§  105S*) — Ekbonkous 
Exclusion  of  £]vidknce. 

The  error  in  ezcludioK  testimony  of  a  disin- 
terested witness  to  i>rov«  a  fact  testified  to  a 
Btoclcholder  of  the  party  calling  the  witness  is 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4204;  Dec.  Dig.  f  105a*] 

Appeal  from  District  Court,  Saguache  Coun- 
ty ;  Charles  C.  Holbrook,  Judge. 

Action  by  Maggie  O'Langhlln  against  tbe 
Wasblngfton  Gold  Mining  &  Milling  Company. 
From  a  Judgment  for  plaintiff,  def mdant  ap- 
pealsJ  Reversed  and  remanded  for  new  tilaL 

Jesse  a  Wiley  and  J.  Warner  Mills,  for 
appellant   Albert  L.  Moses,  for  appellee. 

CAMPBELL,  J.  This  U  an  action  in  sup- 
port of  an  adverse  claim.  Plain tifTs  Little 
Jonnie  lode  confllcta  with  defendant's  Even- 
ing star  No.  2  and  Sliver  Moon,  and  her  Mc- 
Breln  with  defendant's  Bachelor  lode.  The 
Judgment  on  the  verdict  was  for  plaintlflC 
As  we  read  the  record,  the  Judgment  la 
wrong.  The  locatitm  certificates  of  both  of 
plaintiff's  lodes  are  Insufficient  under  the 
law,  and  are  vMd.  Plaintiff's  own  surveyor 
testified  that  it  would  be  impossible  there> 
from  to  identify  or  designate  the  claims  on 
the  ground.  Amended  location  certificates  to 
cure  the  defects  of  the  originals  were  snbse- 
quently  made  and  filed  by  plalntHTs  grantor, 
but  not  until  after  the  rights  of  defendant's 
grantors  by  the  location  of  their  own  lodes 
attached.  If  the  law  be  that  a  totally  void  lo- 
cation certificate  may  be  subsequently  amend- 
ed If  the  boundary  lines  of  the  location  are 
not  changed,  even  though  the  rights  of  third 
parties  have  Intervened,  It  is  not  the  law, 
and  has  not  been  so  declared,  that  such 
amended  certificate  may  Include  other  or 
different  territory,  and,  as  to  that,  injurious- 
ly affect  such  Intervening  rights.  The  Evi- 
dence was  that  her  amended  location  cer^ 
tlQcates  Include  territory  not  described  in 
the  originals,  but  Which  Is  covered  by  de- 
fendant's locations. 

Plaintiff's  Uttle  Jonnie  is  subsequent  in 
time  of  location  to  defendant's  Evening  Star 
No.  2.  The  location  certificate  of  the  latt« 
was  first  filed  In  Bio  Grande  county,  In 
Avhlch  it  was  then  supposed  these  claims 
were  situated.  It  was  Judicially  determined 
by  our  Supreme  Court  that  the  area  in  con- 
flict was  in  Saguache  county.  Defendant's 
grantor  then  filed  the  location  certificate  in 
SnKuache  coun^,  but  not  within  the  time 
flxed  by  statute  therefor.  In  no  other  re- 
spect Is  It  asserted  that  the  Evening  Star 
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Hon  certlQcate  of  the  Evening  Star  No.  2 
was  not  filed  In  Saguache  connty  within  the 
statutory  time,  and  not  nntll  after  some  of 
the  statutory  acts  of  locating  the  lilttle  Jon- 
nle  had  been  taken,  It  was  filed  tai  that  Conn- 
er on  the  some  day  that  the  certificate  of 
the  Little  Jonnle  was  filed,  and  three  hours 
earlier.  While,  generally  speaking,  fractions 
of  a  day  are  not  taken  Into  consideration  In 
computing  time,  yet  wh»e,  as  In  this  case, 
the  relative  priority  of  conflicting  mhiing  lo- 
cations depends  upon  the  exact  hour  of  the 
day  of  filing  of  their  location  certificates, 
tractions  of  a  day  are  taken  into  account 
The  rule  Inroked  does  not  apply  to  a  case 
like  this.  The  court  In  its  instructions, 
therefore,  Instead  of  submlting  it  to  the  Jury 
aa  a  question  of  fact,  as  it  did.  should  have 
told  the  Jury  as  matter  of  law  that  the  filing 
of  the  location  certificate  of  the  Evening 
Star,  though  not  within  the  statutory  time, 
yet  in  advance  of  the  filing  of  that  of  the 
Little  Jonnle,  so  tar  as  that  particular  step 
In  locating  a  mining  claim  Is  concerned,  con- 
stitutes the  Evening  Star  a  prior  location. 

The  defendant,  In  Its  answer,  pleaded  an 
abandonment  of  plalntlfTs  claims  by  the  orig- 
inal locator,  and  failure  to  do  the  annual 
statutory  assessment  work  for  certain  years. 
There  was  testlu'ony  in  support  of  both  de- 
fenses. The  defendant  also  called  as  a  wit- 
ness a  Mr.  Conley,  and  offered  to  prove  by 
blm  that  lu  a  certain  conversation  with  Ed. 
Crane  tbe  locator  of  defendant's  claims,  Mr. 
OTtanghlln.  made  atatementa  and  admissions 
tending  strongly  to  prove  abandonment  and 
nonperformance  of  annual  labor.  Upon  plaln- 
tWTs  objection  tbe  court  refused  to  receive 
the  proffered  testimony,  and  this  ruling  is 
assigned  as  error,  which  we  think  is  a  good 
assignment  The*  ruling  Is  sought  to  be  up- 
held by  plalntifl!'s  counsel  upon  the  theory 
that  the  offer  did  not  purport  to  show,  as 
was  claimed  by  dofendaat,  that  the  original 
locator  took  any  part  in  tbe  conversation, 
which  It  was  claimed,  If  reproduced  In  evi- 
dence, would  tend  to  prove  these  Issues. 
The  argument  is  technical.  Tbe  offer  was 
to  prove  a  conversation  between  two  men. 
What  was  then  said  might  bind  or  affect 
both,  even  though  one  did  all,  or  most  of, 
the  talking.  But  If  tbe  offer  should,  In  the 
one  aspect,  and  In  the  one  part,  be  consid- 
ered thus  defective.  It  Included  an  offer  to 
show  that  the  witness  would  testify  to  tbe 
same  facts,  concerning  tbe  allied  admis- 
Blons  and  statements  of  the  original  locator, 
which  were  testified  to  by  3Ir.  Crane,  an- 
other of  defendant's  witnesses.  Turning  to 
Crane's  testimony.  It  appe.irs  that  he  said 
that  the  original  locator  had  admitted  to 
him  that  the  assessment  work  on  his  claims 
had  not  been  done,  and  he  was  going  to 
leave  them  to  work  on  other  claims,  and  that 


tlmony  upon  the  U 
should  have  permltte 
to  testimony  to  the  si 
say  that  tbe  record  a 
the  rejection  of  defe 
was  not  prejudicial.  ] 
would  have  given  C!oi 
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Orane,  who  was  one 
holders,  and  might  h 
dsire  of  the  issue  to 

Other  questions  are 
may  not  arise  at  anot 
decide  them. 

For  the  reasons  givi 
versed,  and  the  cans< 
trial. 

Reversed  and  rema 
STEELE,  C.  X,  an(! 
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2.  Watebs  and  Watkb 
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working  mines  used  it 
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3.  Watebs  and  Wateb  Coubseb  (S  68*)— Pol- 
lution OF  Stream— Necessity. 

Where  defendant,  in  the  operation  of  its 
concentrating  mill,  with  a  comparatively  small 
expenditure  could  take  care  of  the  tailings  on 
ha  own  premises  instead  of  dischareing  them  in- 
to a  Btrram  from  which  plaintiff  had  appropri- 
ated waters  for  Irrigation,  defendant  was  not 
entitled  to  continue  such  discharge  on  the 
ground  that  its  mill  was  absolutely  dependent 
on  the  right  to  discharge  Its  waste  matenat  into 
the  stream. 

lEA.  Note.— Vor  other  oases,  see  Waters  and 
Water  Coanes,  Cent.  Dig.  I  59;  Dec  Dig.  8 
38.*] 

4.  Waters  and  Water  Courses  (8  OS*)— Pol- 
lution —  Artificial  Waters  —  Dischahoe 
INTO  Streak. 

That  defendant,  in  operating  a  concentrat- 
ing mill,  uses  waters  which  are  not  a  part  of  the 
natural  flow  of  a  stream  doea  not  give  it  the 
right  to  discharge  into  the  stream  the  waste 
water  mixed  with  hurtful  alimes,  or  absolve  it 
from  liability  for  reaulting  injury  to  third  per- 
sona who  had  lawfully  acquired  rights  to  the 
use  of  the  waters  in  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  60;  Dec  Dig.  § 
68L*] 

5.  Principal  and  Aoent  (8  150*)— Acts  or 
Agent— Agent's  Liability. 

Where  defendant,  in  operating  a  concen- 
tratii^  mill,  polluted  the  waters  of  a  stream 
to  ^aintifTs  injury,  it  was  no  defense  that  de- 
fendant acted  only  as  agent  of  mlneowners  whose 
ores  it  treated  uuder  contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  SS  59&-«13;  Dec.  Dig.  8 
159.*] 

0.  Waters  and  Water  Courses  (8  74*)- Pol- 
LunoK— Pmob  Appropbiati  on— Effect. 
Id  an  action  for  pollution  of  a  water 
course,  the  surplus  of  which  had  been  ustxl  by 
plaintiff  to  irrigate  his  lands,  it  was  no  defense 
to  his  right  to  recover  for  injuries  Bustained 
that  the  natural  waters  of  the  streara  had  been 
appropriated  to  its  full  capacity  during  the  or- 
dinary flow  by  other  prior  appropiiators, 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  8  74.*] 

Appeal  from  District  Court,  Costilla  Coun- 
ty ,  Charles  C.  Ilolbrook,  Judge. 

Action  by  Anton  F.  Frank  against  the 
Humphreys  Tunnel  &  Mining  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Thomas,  Bryant  &  Malbum,  for  appellant. 
Albert  L.  Moses,  for  appellee. 

CAMPBELL,  J.  In  1896  the  plaintiff  made 
an  entry  under  the  homestead  laws  of  the 
United  States  upon  1G8  acres  of  land  in  Min- 
eral county,  patent  title  to  which  he  after- 
wards obtained  and  still  holds.  Willow 
creek,  a  natural  stream,  flows  through  it. 
About  60  acres  of  It  are  natural  meadow 
lands,  lying  upon  either  side  of  the  stream, 
which,  without  artlflclal  Irrigation,  yearly 
produce  crops  of  hay  as  the  result  of  the 
annual  overflow  of  the  waters  of  the  stream. 
The  remaining  agricultural  part  of  the  tract 
Is  Irtlgated  by  water  taken  out  of  the  stream 
through  plaintifTs  ditch,  to  which  a  decreed 
priority  has  been  awarded,  under  the  ajn 
proprlate  statutory  proceedings,  as  of  date 


July,  1895.  Continually  since  plaintiff  made 
entry  his  lands  have  been  Irrigated  by  the 
two  methods  mentioned — one  natural,  the 
other  artlflclal.  Afterwards,  and  about  the 
year  1902,  defendant  began  to  operate  Us 
reduction  mill  for  the  concentration  of  ores 
containing  lead  and  zinc  as  the  predommat- 
iug  minerals,  but  also  carrying  values  In  gold 
and  silver.  The  mill  was  situate  on  the  west 
branch  of  Willow  creek  about  two  miles 
north  of  plaintifTs  ranch,  and  about  a  mile 
and  a  half  up  the  stream  from  the  headgate 
of  his  ditch.  In  the  process  of  concentrating 
ores  large  quautitles  of  rock  and  waste  mat- 
ter escaped  from  defendant's  nifll,  and  were 
discharged  into  the  creek  in  the  form  of 
poisonous  tailings  and  slimes,  and  by  the 
current  were  carried  down  the  creek  and 
therefrom  Into  plaintifTs  ditch  upon  his  arti- 
ficially irrigated  lands,  and  upon  the  60  acres 
of  meadow  land,  when  the  annual  overflow 
occurred,  to  such  an  extent  that  they  have 
been  covered  and  greatly  injured.  In  other' 
respects  plaintiff  has  been  Injured ;  so  much 
so  that  he  has  been  obliged  to  remove  to 
another  tract  of  laud,  which  he  Is  attempting 
to  bring  under  cultivation,  and  upon  which 
he  proposes  to  grow  agricultural  crops  with 
his  vested  water  rights ;  but,  against  his 
remonstrance  and  protest,  defendant,  not- 
withstanding the  Injuries  which  It  has  al- 
ready Inflicted,  proposes  hereafter,  as  before, 
to  operate  Its  mill,  and  foul  and  pollute  the 
waters  of  the  stream,  which.  If  persisted  In, 
plaintiff  says,  will  utterly  destroy  his  prem- 
ises. Material  allegations  of  the  complaint 
are  denied  In  the  answer  and  a  number  of 
.separate  defenses  interposed,  which  are  no- 
ticed In  the  opinion.  The  issue  of  damages 
was  submitted  to  a  Jury,  which  returned  a 
verdict  in  plaintiff's  favor  for  about  $1,000. 
The  equitable  issues  were  tried  to  the  court, 
and  findings  were  made  in  plaintiff's  favor, 
and  a  permanent  injunction  was  awardetl  re- 
straining defendant  from  turning  waste  ma- 
terials and  polluted  waters  Into  the  stream. 

1.  The  discussion  has  taken  a  much  wider 
range  than  the  necessities  of  the  case  re- 
quire. The  principal  defense  Is  that  in  his 
complaint  and  evidence  plaintiff  bases  his 
right  to  recover  solely  on  his  riparian  owner- 
ship. Defendant's  entire  argument  may  be 
thus  summed  up:  As  the  doctrine  of  riparl* 
an  rights  has  been  abrogated  In  Colorado, 
and  as  the  common-law  rule  applicable  to 
pollution  of  the  waters  of  a  natural  stream 
is  but  a  corollary  of  the  doctrine  of  riparian 
rights,  the  latter  falls  with  the  former. 
Manifestly,  If  defendant's  premise,  as  to  the 
basis  of  plaintiff's  rights,  Is  wrong,  his  con- 
clusion Is  wrong.  This  court  has  repeatedly 
declared  that,  as  between  a  riparian  owner 
and  an  approprlator  of  the  waters  of  a  nat- 
ural stream,  the  doctrine  of  continuous  flow 
has  never  been  recognized  or  enforced  In  this 
Jurisdiction.    Whether  the  riparian  owner. 
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Liiey  are,  toe  exigeucies  ot  tne  peuuuig  t;asu 
do  not  require  ns  to  determine;  for,  as  we 
shall  presently  see,  defendant  Is  radically 
wrong  In  saytng  that  plaintiff  relies  upon 
riparian  ownership,  or  the  docti'lne  of  con- 
tinuous flow.  If  he  did,  what,  if  any.  hL; 
rights  are,  for  the  reason  already  givpii. 
we  withhold  e.Tpression  of  opinion.  Plaintiff 
expressly  disclnims  relianee  on  the  doctrine 
of  riparian  rights,  and  claims  nothing  from 
the  circumstance  that  his  lands  border  on  a 
natural  stream,  except  that,  by  reason  of  its 
location  with  reference  to  the  stream,  his 
meadow  lands  have  become  entitled  to  the 
use  of  Its  overflow  waters,  which  the  law 
safeguards.  It  Is  the  third  paragraph  of  the 
complaint  on  which  defendant  predicates  the 
contention  we  are  now  considering.  It  reads : 
"That  the  said  lands  are  traversed  by  the 
said  Willow  creek,  and  that  upon  entering 
the  samd  the  plaintiff  became  entitled  to  the 
use  and  benefit  of  the  waters  of  said  creek, 
following  In  its  natural  channel,  and  un- 
diminished In  quality  or  quantity,  except  as 
the  same  may  have  been  diverted  or  ap- 
propriated by  others  under  the  laws  of  Colo- 
rado prior  to  the  appropriation  of  the  same 
by  the  plaintiff,  as  aforesaid." 

Plaintiff  says  his  object  in  Inserting  the 
paragraph  was  to  show  to  the  court  that  his 
lands  were  of  such  a  character  and  so  situ- 
ated with  reference  to  a  natural  stream  as 
to  bring  them  within  the  purview  of  section 
3165,  Rev.  St  1908,  which  entitles  lands  of 
this  description  to  the  use  of  Its  waters  for 
the  purpose  of  Irrigation.  Such  may  have 
been  tlie  Intention  of  plaintiff.  Whether 
there  was  any  necessity  for  Its  Insertion  is 
not  now  Important.  It  Is,  however,  directly 
followed  in  paragraph  4  by  the  allegation 
that,  for  Irrigating  these  lands  thus  describ- 
ed, plaintiff  diverted  the  waters  of  the  stream, 
and  has  seasonably  and  continuously  since 
that  time  so  used  themt  subject  only  to  the 
rights  of  prior  appropriators,  and  has  also 
obtained  a  statutory  decree  therefor.  It  is 
obvious  also  that  paragraph  3  may,  with  en- 
tire  propriety,  be  read  In  connection  with 
paragraph  10,  which  sets  forth,  as  recited  In 
the  foregoing  statement,  that  60  acres  of  the 
tract  are  meadow  lands,  and  have  annually 
been  self-irrigated  as  the  result  of  the  over- 
flow of  the  stream.  Section  3176,  Rev.  St 
1008,  declares  that  a  landowner  who  has 
thus  enjoyed  the  use  of  water  upon  his 
premises  by  such  natural  overflow  may,  if 
from  any  cause  such  irrigation  in  whole  or 
In  part  ceases,  have  the  right  to  construct  a 
ditch  for  irrigating  his  meadow  and  take 
water  from  such  stream,  and  the  date  of  the 
priority  of  his  ditch  shall  relate  back  to  the 
time  when  he  first  occupied  and  used  his 
land  as  meadow  land.  The  right  way  to  con- 
strue a  pleading  Is  not  to  select  a  single 
paragraph  and  determine  Its  meaning  with- 
out reference  to  the  context,  but  to  take  all 
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fonnd  on  uncontradicted  evidence,  even  from 
the  admission  of  Its  president,  that  It  was 
entirely  practical  and  feasible  for  defendant, 
with  a  comparatively  small  expenditure  and 
within  a  few  weeks'  time,  to  take  care  of 
the  tailings  and  waste  material  upon  Its  own 
premises.  It  should  do  so,  and  not  cause 
i^edless  Injury  to  another  important  in- 
dustry. 

3.  Another  argument  possibly  the  same 
one  elsewhere  advanced,  but  in  another  form, 
Is  that  the  waters  which  defendant  uses  in 
operating  Its  mill  are  artlflcially  produced 
as  the  result  of  mining  operations,  which  the 
mlneowners  give  to  defendant  for  its  milling 
purposes;  and  since  it  is  the  owner.  It  may 
make  such  use  of  the  waters  as  it  sees  fit, 
and,  after  they  perform  their  function  In  the 
process  of  milling  and  have  become  Impreg- 
nated with  poisonous  waste  matter,  they 
may  be.  In  such  form,  turned  Into  the  chan- 
nel of  the  stream  by  defendant  at  Its  pleas- 
ure and  without  Incurring  any  liability  for 
consequential  damages  to  others.  The  fact 
that  defendant  In  operating  the  mill  uses 
waters  which  are  not  a  part  of  the  natural 
flow  of  a  stream  does  not  gtre  it  the  absolute 
right  to  discharge  Into  that  stream  the  waste 
water  mixed  with  hurtful  slimes,  or  absolve 
It  from  liability  for  resulting  injuries  to 
third  persons  who  have  lawfully  acquired 
prior  rights  to  use  the  waters  thereof  for 
any  beneflcla!  purpose. 

4.  Another  contention  is  that  defendant,  In 
operating  its  mill,  is  but  the  agent  of  the 
mlneowners  whose  ores  It  treats  imder  con- 
tract, therefore  they,  and  not  it  should  have 
been  sued.  The  mlneowners  are  not  parties 
to  this  action,  and  we  are  not  passing  upon 
their  rights.  Defendant  cannot  escape  liabil- 
ity. If  Its  own  act  has  c<mtrlbuted  to  plain- 
tiff's injury,  even  If  others  have  participated 
in  the  wrong. 

5.  Another  objection  to  plaintiff's  recovery. 
Interposed  In  various  ways  and  at  divers 
tlmefl,  Is  that  the  natural  waters  of  the 
stream  were  appropriated  up  to  Its  full  ca- 
pacity, during  the  ordinary  flow,  by  other 
approprlators  whose  rights  attached  before 
plaintiff's  appropriation  was  made,  and  as 
the  prior  appropriations  exhausted  the  entire 
ordinary  natural  flow,  there  was  no  water 
left  In  the  stream  with  which  plaintiff  could 
Irrigate  his  lands ;  therefore  he  could  not 
have  sustained  any  damage  as  the  result  of 
defendant's  acts,  because  he  had  no  right 
that  was  thereby  Infringed.  This  is  a  falla- 
cious contention.  As  we  have  already  seen, 
plaintiff  acquired  valid  rights  as  the  result 
of  his  direct  appropriation  from  the  stream, 
and  to  the  overflow  of  the  stream  for  his 
meadow  lands,  and  these  rights  were  vested 
before  defendant  began  the  construction  or 


operation  of  Its  mill.  PlalntlfTs  rights  were, 
of  course,  paramount  to  any  rights  defend- 
ant had  In  the  waters  of  the  stream.  Indeetl 
defendant  claims  no  rights  whatever  to  the 
natural  waters,  but  only  the  right  to  dis- 
charge polluted  water  into  the  stream.  Plain- 
tiff's rights  were  subject  only  to  the  ri^ts 
acquired  by  prior  approprlators  of  the  water 
for  some  useful  purpose,  and  his  right  as 
well  as  theirs,  as  against  defendant,  is  to 
have  the  natural  waters  and  all  accretions 
come  down  the  natural  channel  undiminished 
in  quality  as  well  as  quantity.  Though  other 
appropriations,  to  the  full  capacli?  of  the 
stream  during  its  ordinary  flow,  were  made 
before  plaintiffs  rights  accrued,  this  does 
not  prevent  him  from  building  a  ditch  and 
diverting  and  using  Its  waters  whenerw  his 
seniors  do  not  need  it  Floods  often  occur, 
and  the  natural  flow  of  the  stream  Is  thus 
augmented.  No  approprlator  uses  water  all 
the  time.  It  Is  well  known  that  many  streams 
of  this  state  are  overapproprlated;  yet  ap- 
proprlators whose  ri^ts  accrue  after  the  or* 
dinary  flow  Is  fully  appropriated  have,  nev- 
ertheless, acquired  valuable  rights,  and  often 
enjoy  the  use  of  water  for  their  lands,  which 
rights  the  law  protects  against  tresi>as8es  of 
others.  When  the  demands  of  the  senior  up- 
on the  stream  cease  the  rights  of  the  Junior 
attach,  and,  as  against  a  wrongdoer  like  the 
defendant,  the  junior  Is  entitled  to  protect 
the  stream  from  pollution,  the  same  as  If  he 
were  the  senior  and  only  approprlator.  If 
the  acts  of  defendant  Interfere  with  such 
rights  of  plaintiff,  as  they  have,  defendant 
must  be  held  responsible  for  the  resulting  In- 
Jury. 

6.  Defendant  raises  and  argues  the  ques- 
tion whether,  in  times  of  scarcity  of  water, 
the  state  Constitution  gives  a  priority  to  agri- 
cultural claimants  over  those  claiming  for 
mining.  No  such  question  Is  involved  In  this 
case.  Defendant  has  acquired  no  rights  to 
the  waters  of  a  natural  stream  either  for 
mining  or  any  other  purpose,  while  plaintiff 
owns  a  decreed  priority  to  use  water  for  Ir- 
rigation. There  Is  no  question  In  this  case 
between  his  rights  and  those  of  an  approprl- 
ator for  any  other  purpose.  The  vital  ques- 
tion, as  we  have  elsewhere  determined,  la 
whether  defendant,  who  has  no  rights  at  all 
in  the  waters  of  a  natural  stream,  may  right- 
fully pollute  It  to  the  Injury  of  a  landowner 
who  has  a  valid  right  to  use  its  waters  for 
agricultural  purposes. 

The  jury  were  fully  Justlfled  in  returning 
the  verdict  they  did,  and  the  court's  findings 
and  decree  opon  the  equitable  branch  of  the 
case  are  clearly  right  The  Judgment  Is  there- 
fore, affirmed. 

STEEIiE,  C.  J.,  and  MUSSEB,  concur. 
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ALLES  V.  SWADLET  et  al. 
(Supreme  Court  of  Colorado.  I>ec  6,  1009.) 

1.  Watebs  and  Water  Cousbes  (I  347*)— Ib- 
BIG ATioN— Rights  in  Ditch— Sufi-icibrci 
or  Evidence. 

In  an  action  an  administrator  to  recover 
a  ooe-slxth  interest  In  the  use  of  the  waters  of 
a  ditch,  in  which  it  ie  shown  that,  after  3Q  j^ars 
from  the  death  of  decedent,  letters  of  administra- 
tion were  taken  out,  and  that  during  such  time 
DO  claim  was  made  that  the  estate  had  any  io- 
tereat  therein,  evidence  held  sufficient  to  sustain 
a  dnding  that  the  estate  had  no  interest  therein. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  314;  Dec.  Dig.  S 
247.*] 

2.  Appeal  and  Erbob  (S  1027*)— Technioai. 
fBBROBs— Right  to  Conolusion. 

Where  the  ultimate  conclusion  on  the  mer- 
its must  always  be  the  same,  technical  errors 
in  rulings  on  evidence  will  not  be  noticed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4033;  Dec.  Dig.  {  1027.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty ;  A.  H.  De  France,  Judge. 

Action  by  William  M.  Allen,  administrator, 
against  George  C.  Swadley  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

George  W.  Taylor',  for  appellant.  Bene- 
dict &  Phelps  and  J.  W.  Barnes,  for  Bppellees. 

BAILEY,  J.  This  Bait  was  bc^n  In  July. 
1904,  by  William  M.  Allen,  in  the  district 
cgurt  of  tlie  city  and  county  of  Denver,  as 
administrator  of  the  estate  of  Thomas  T. 
Reno,  deceased,  and  on  July  11th  next  there- 
after tran^erred  to  the  district  court  of  Jef- 
ferson county  for  trial.  It  Is  to  recover  an 
undivided  we-Blxth  intraeat  In  the  Swadley 
ditch,  and  an  equal  undivided  share  of  its 
decreed  water.  The  complaint  avers  the  due 
appointment  of  plaintiff  as  administrator  of 
the  estate,  and  ownership,  use  and  possession 
by  Reno,  as  tenant  in  common  with  the  de- 
fendants and  their  predecessors  in  interest, 
at  the  time  of  his  death  and  prior  thereto 
of  the  interest  in  the  Swadley  ditch  and  wa- 
ter-right sought  to  be  recoTered,  with  a  state- 
ment that  this  title  was  acquired  by  purchase 
from  one  John  Reno,  who  became  the  owner 
of  an  undivided  one-third  of  said  ditch  and 
water-right  lu  March,  1859.  Tbe  complaint 
further  shows  that  Thomas  T.  Reno  contin- 
uously during  his  lifetime  owned  the  east  % 
of  the  southeast  %  of  section  9,  and  the  west 
y2  of  the  southwest  %  of  section  10,  town- 
ship 3  south,  range  CO  west,  in  Jefferson 
county,  Colo.,  upon  which  land  his  Interest 
in  the  waters  of  the  ditch  had  been  from  year 
to  year  continuously  and  uninterrupted!}-  ap- 
plied for  the  purpose  of  Irrigntlou  up  to  the 
time  of  his  death. 

Panifirapb  0  of  the  plaintiffs  complaint  is 
as  follows* : 

"And  the  said  defendant  further  alleges 
that  the  s.ild  Thomas  T.  Reno  and  his  said 
estate  h.is  ever  since  the  time  of  the  said  pur- 


chase been  In  the  contlaual  and  uninter- 
rupted use,  possession,  occupancy  and  control 
thereof,  and  had  and  still  has  a  prior  right 
to  the  use  of  the  said  one-sixth  undivided 
part  or  portion  of  the  said  ditch,  the  right 
of  way,  the  easement  thereof,  and  the  said 
proportionate  amount  of  the  water  flowing 
therein  and  appropriated  thereby  by  a  rlj^t 
superior  to  any  or  all  of  the  said  defendants 
above  named." 

The  complaint  shows  demand  on  defendants 
In  April,  1004,  by  plaintiff  for  said  Interest 
in  the  ditch  and  water-right  In  behalf  of 
tbe  estate  and  a  refusal  of  the  defendants  to 
comply  with  that  demand,  and  avers  further 
a  conspiracy,  under  claim  of  ownership,  be- 
tween the  defendants  to  confiscate  and  con- 
vert the  said  interest  to  their  own  use. 

Paragraph  14  Is  as  follows : 

"And  the  said  parties  including  all  the 
Joint  tenants  named,  as  well  as  the  other  de- 
fendants with  the  exception  of  L.  A.  Reno 
and  William  Allen,  have  with  intent  to  cheat 
and  defraud  the  said  Thomas  T.  Reno,  senior, 
and  bis  said  estate  and  the  heirs  and  credit- 
ors thereof  and  this  said  plaintiff,  taken  pos- 
session of  all  of  the  said  property  of  the  es- 
tate above  mentioned  and  entirely  dispossess- 
ed the  said  estate  of  the  same,  as  well  as 
the  heirs  and  creditors  thereof,  and  this  said 
plaintiff,  and  peremptorily  refused  to  permit 
this  said  plaintiff  or  the  said  estate  or  the 
heirs  and  creditors  thereof  to  use  or  in  any 
manner  enjoy  the  said  property  above  de- 
scribed or  any  part  or  portion  thereof,  and 
without  any  right  or  I^al  authority  have 
converted  and  appropriated  the  same  to  their 
own  use." 

The  plaintiff  further  alleges  that  the  rea- 
sonable worth  of  tbe  property  which  he  seeks 
to  recover  Is  $2,500,  and  that  a  reasonable  an- 
nual rental  value  thereof  Is  $500.  The  prayer 
is  for  a  decree  and  Judgment  of  ownership, 
and  for  possession  of  the  property,  and  dam- 
ages In  the  sum  of  $4,000. 

For  answer  to  tbe  complaint  the  defendants 
take  issue  on  practically  all  of  its  aver- 
ments, including  that  of  the  alleged  appoint- 
ment of  Allen  as  administrator  of  tbe  Reno 
estate,  and  particularly  as  to  the  ownership, 
or  right  of  possession,  at  any  time  or  at  all, 
by  the  Reno  estate,  of  an  tmdivlded  one-sixth 
Interest  of  the  ditch  in  question,  in  its  ease- 
ment, right  of  way,  or  In  its  water  right. 

And  for  a  further  answer  to  the  complaint, 
and  as  a  part  of  the  first  defense,  the  defend- 
ants plead  full  settlement,  by  the  administra- 
tor Eldro  Upton,  of  the  Thomas  T.  Reno  es- 
tate, long  prior  to  the  alleged  appointment 
of  William  M.  Allen  as  administrator  there- 
of; the  sale  of  all  of  the  real  estate  belong- 
ing to  that  estate,  and  also  the  fact  that  no 
one,  neither  the  administrator,  the  heirs  at 
law,  or  any  other  person  or  persons,  ever 
claimed  any  interest  in  the  Swadley  ditch  or 
the  waters  thereof,  on  behalf  of  the  Thomas 


'For  other  cases  see  aame  topic  and  section  NUMBER  Id  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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T.  Iteno  estate,  or  ever  used  or  enjoyed  the 
sfime  for  tbat  estate,  after  the  death  of 
Thomas  T.  Reno  In  1873.  In  1004  William 
M.  Allen,  for  the  flrst  time,  gave  expression 
to  some  claim  on  behalf  of  the  estate  of  an 
interest  la  the  ditch ;  that  during  all  of  this 
period  the  administrator  and  the  heirs  at 
law  of  Thomas  T.  neno,  deceased,  bad  full 
knowledge  of  the  adverse,  undisputed,  open 
and  notorious  possession,  dalm  of  ownership, 
occupancy,  enjoyment  and  use  by  the  defend- 
ants and  their  predecessors  of  that  partlciilnr 
Interest  and  right  in  said  ditch,  and  the  spe- 
cific right  to  the  u?e  of  water  through  It,  now 
claimed  by  William  M.  Allen,  as  administra- 
tor. 

The  defendants,  for  a  seeond  def«ise,  pl^ad 
title  to  said  Interest  In  the  ditch  and  wnter- 
right  by  prescription,  alleging  in  substance 
that  for  more  than  30  years  prior  to  the  com- 
mencement of  this  action  and  prior  to  the  ap- 
pointment of  William  M.  Allen  as  the  alleged 
administrator  of  Thomas  T.  Reno,  deceased, 
and  since  early  in  the  year  1872,  the  gran- 
tors' of  these  defendants  and  others  claim- 
ing the  same  rights  and  Interests,  and  tlie 
defendants  themselves,  have  been  In  the  open, 
notorious,  exclusive  and  nninterrupted  pos- 
session, use  and  enjoyment  of  the  specific 
proper^  and  property  rights  and  Interest  now 
claimed  herein  the  plaintiff  as  allied  ad- 
ministrator of  the  estate  of  the  deceased 
Thomas  T.  Reno ;  and  that  such  occupancy, 
enjoyment,  possession  and  use  has  been  ad- 
verse to  the  said  Thomas  T.  Reno  and  to  all 
of  the  world,  and  has  been  without  let,  hin- 
drance, claim  or  demand  from  any  person  or 
persons  whomsoever;  and  that  by  reason 
thereof  the  said  plaintiff  and  all  persons 
claiming  by,  through  or  nnder  the  said  Thom- 
as T.  Reno,  deceaned.  are  barred  by  lapse  of 
time  and  prescription  asserting  any  snp- 
posed  right,  claim  or  Interest  in,  and  from 
maintaining  this  action  to  dispossess  or  de- 
prive the  defendants  of,  the  property  asd  the 
property  rights  In  question. 

For  a  third  defense  the  defendants  plead 
and  flay  in  substance:  Tbat  Thomas  T.  Reno 
died  Intestate  In  tiie  month  of  July,  A.  D. 
1873,  and  that,  at  the  time  of  his  deaUi  be 
was  not  in  possession,  use  or  enjoyment  of 
any  of  the  property  or  property  rights  claim- 
ed by  the  plaintiff  as  administrator;  that 
for  a  long  time  prior  to  the  death  of  said  de- 
ceased, and  for  more  than  a  period  of  one 
year  previous  thereto,  he  had  not  been  in 
possession,  use  and  enjoyment  of  said  prop- 
erty and  property  rights;  that  for  some  time 
preceding  the  death  of  Thomas  T.  Reno, 
and  at  the  time  thereof,  other  persons  and 
parties  under  whom  these  defendants  claim, 
and  these  defendants,  were  In  the  open,  no- 
torious and  exclusive  posHesslon  thereof, 
claiming  adversely  to  said  Reno,  and  to  all 
the  world;  that  the  persons  ao  holding  and 
claiming  adversely,  and  tliese  defendants 
and  others  claiming  tlirouKh  and  under  said 
persons  bo  holding  and  claiming  at  the  time 


of  the  death  of  said  Th<Hnas  T.  Reno,  de- 
ceased, and  prior  thereto,  have  continued  in 
the  like  open,  notorious,  adnslve,  nninter- 
rupted and  adverse  possession,  use  and  en- 
joyment of  said  property  and  property  rights 
down  to  the  present  time;  that  is  to  say, 
for  a  period  of  more  than  32  years  prior  to 
the'  commencement  of  this  suit  these  defend- 
ants have  expended  large  sums  of  money  In 
the  improvement  of  said  property,  ail  with- 
in the  knowledge  of  Thomas  T.  Reno  In  bis 
lifetime,  and  all  of  his  heirs  at  law,  and  oth- 
er parties  Interested  in  said  estate,  since 
his  death,  without  any  adverse  claim  what- 
soever being  asserted  by  the  said  Reno  or 
his  heirs,  or  any  other  person  or  persons  in 
interest.  The  defense  of  estoppel  is  thus 
set  totfb.  with  great  particularity  and  mi- 
nut^ess  of  detail. 

The  fourth  defense  pleads  the  bar  of  the 
statute  of  limitations,  In  which  It  is  aver- 
red in  substance,  that  if  any  action  ever 
accrued  to  plaintiff,  as  administrator  of  the 
estate  of  Thomas  T.  Reno,  or  to  taxy  persoii 
representing  that  estate,  or  to  any  one  of  the 
heirs  thereof,  such  right  or  cause  of  action 
accrued  more  than  30  years  prior  to  the  be- 
ginning of  this  suit,  and  Is  therefore  barred 
at  the  time  of  the  commencement  of  this 
suit  and  now. 

On  the  new  matter  of  the  answer,  and  on 
each  separate  defense  thereof,  the  plaintiff 
took  issue  in  reply.  .  Trial  was  had  to  the 
court,  and  findings,  u|wn  which  a  judgment 
of  dismissal  was  predicated,  were  entered, 
general  in  their  nature,  and  to  tile  effect  that 
at  the  time  of  ttie  commencement  of  this 
action  the  estate  of  Thomas  T.  Reno  baa 
no  interest  in  the  Swadley  ditch  or  water- 
right 

The  material  facta  disclosed  at  the  trial 
are  in  brief  about  as  follows:  Tbomas  T. 
Reno,  In  1861,  took  a  bill  of  sale  from  one 
John  Reno,  his  son,  for  an  undivided  one- 
half  of  the  latter's  Interest  In  the  Swadley 
ditch  and  water-right,  which  one-half  in- 
tei'est  is  described,  in  the  bill  of  sale^  as  be- 
ing an  undivided  one-eighth  of  the  whole 
ditch.  In  July,  1S78,  Thomas  T.  Rmo  died 
intestate.  In  1875  one  Eldro  Upton  was  ap- 
pointed administrator  of  the  estate,  which, 
according  to  the  inventory  then  filed,  cov- 
ered and  ln<duded  both  real  and  personal 
property,  hut  no  ditch  or  water-right.  Under 
orders  of  the  county  court  of  Jefferson  coun- 
ty, which  had  appointed  him  administrator, 
Upton  disposed  of  the  personal  property  of 
the  estate,  and  borrowed  money  on  all  of 
Its  real  estate,  which  was  later  sold  nnder 
mortgage  foreclosure,  and  fully  administer- 
ed, to  all  Intents  and  purposes,  that  estate. 
However,  Upton  filed  no  final  retrart  and 
procured  no  order  of  discharge,  and  moved 
away,  and  for  more  than  20  years  Imme- 
diately preceding  November,  1003,  had  not 
been  beard  of.  About  the  date  last  above 
rcfunvd  to  William  M.  Allen  found,  ■^moiig 
I  the  files  of  the  estate  papers  of  Thomas  'i. 
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Reno,  an  account  In  favor  of  W.  A.  H.  Love- 
land,  wlio  had  been  dead  many  years,  on 
which  there  was  due  a  claimed  balance  of 
$18.23;  It  bad  remained  among  the  papers, 
without  being  acted  upon,  for  about  30 
years,  and  the  bill  was  over  34  years  of  age 
when  Allen  discovered  It  At  the  same  time, 
amcng  Uie  same  papers,  there  was  also  un- 
covered another  trifling  account  for  $i0.10, 
In  favor  of  the  firm  of  Messrs.  Michael  & 
Co.,  eqnally  ancient  and  venerable  with  the 
Loveland  claim.  On  the  strength  of  these 
stale  accounts  William  M.  Allen  got  himself 
appointed  administrator  of  the  estate  of 
Thomas  T.  Reno  In  the  place  of  ii^ldro  Upton, 
by  the  probate  court  of  Jefferson  county, 
and  on  hia  own  motion  procured  the  allow- 
ance of  these  claims,  altbougb  the  statute  of 
limitations  had  run  against  them  for  more 
than  a  quarter  of  a  century.  No  one  repre- 
senting the  claimants  requested  tbeir  al- 
lowance, but  It  was  at  the  behest  of  the  ad- 
mlnlsti-ator  Allen  that  the  claim  of  $18.23, 
Increased  by  Interest  to  $01.73,  and  that  for 
$10.10,  increased  by  Interest  to  ?21.05,  were 
favorably  considered  by  the  court  and  made 
chains  against  the  estate  of  Thomas  T. 
Reno,  deceased. 

The  Swadley  ditch  has  been  in  existence 
since  prior  to  1800,  and  until  the  present 
trouble  arose  Its  course  seems  to  have  been 
smooth  and  the  parties  Interested  In  It  seem 
to  have  gotten  along  without  apparent  fric- 
tion. Some  time  In  the  later  OO's  this  ditch 
was  divided  up,  that  Is,  marked  off  Into  sec- 
tions, according  to  the  number  of  interests 
In  It,  and  Instead  of  a  fund  being  provided 
for  the  care  and  maintenance  of  the  dltcb  as 
a  whole,  it  was  kept  In  repair  by  the  differ- 
ent owncsTB  looking  after  tbeir  respective  sec< 
tlons.  There  were  eight  sections,  but  only 
five  owners,  one  owner  having  an  undivided 
one-half  Interest.  George  C.  Swadley,  or  four- 
eighths,  and  four  other  owners  one-eighth 
apiece,  who  were  William  M.  Alien,  holding 
in  bis  individual  right.  Louis  Keno,  the  Lon< 
gans,  and  the  Farmer  Bros.  Ijiter  other  par- 
ties became  IntPrested  In  portions  of  the 
Swadley  Interest ;  the  defendant  Cole  suc- 
ceeded to  the  Lonpan  Interest,  and  the  8e- 
crests  and  otliers  to  the  Farmer  Interest. 

For  over  30  years  Allen  took  care  of  his 
portion  of  the  ditch  and  got  one^Ighth  of  the 
water:  during  the  same  period  the  Longans 
and  those  claiming  under  them  cared  for 
their  section  and  got  one-eighth  of  the  wa- 
ter; the  Farmers  and  thi'ir  successors  for  a 
like  Interest ;  Ix>uis  Keiio,  for  the  same  pe- 
riod, held,  used,  enjoyed  and  cared  for  his 
Eectlcm  and  pot  one-eighth  of  the  water;  and 
George  C.  Swadley  cnred  for  the  remainder 
of  the  ditch  and  received  tiie  balance,  or  four- 
eighths  of  the  Witter.  During  this  entire  i^e- 
rlod  each  i::^c>r  of  water  from  the  ditcli,  and 
tlieir  respective  predeccs-cors  and  grantors, 
rlainied  ownerslilp  in,  had  posKosslou  thereof 
and  use  of  water  tlierefrom.  In  the  propor- 
tioiiB  above  indicated.  Upon  this  basis  each 


had  proceeded  with  the  acquisition  and  im- 
provement of  farming  lands  under  the  ditch, 
making  use  of  their  respective  water-rights 
to  that  end.  In  the  claims  thus  asserted  and 
In  the  use  of  water  accordingly,  Alien  bad 
been  acting  with  the  others,  maiataining  bis 
one-eighth  interest  In  the  ditch  as  the  others 
had  maintained  their  respective  portions. 
When,  after  a  lapse  of  30-odd  years,  with  the 
situatitm  respecting  the  ownership  of  the 
ditch  and  the  use  of  water  therefrom,  as 
above  related,  unchanged,  in  1901  Allen  sud- 
denly demanded  for  himself  a  one-sixth  In- 
terest in  this  ditch,  and  acting  as  administra- 
tor of  the  state  of  Thomas  T.  Reno,  deceased, 
another  one-sixth  interest.  No  claim  what- 
ever from  the  time  of  the  death  of  Thomas 
T.  Reao  in  July.  1873,  up  to  April.  10(M,  had 
ever  been  made  by  anybody  that  this  estate 
had  any  interest  in  the  ditch,  nor  had  there 
been  any  use  made  thereof  on  Its  account. 
In  order  to  swell  his  individual  right  of  one- 
eighth  Interest,  which  he  had  enjoyed  and 
used  for  over  30  years,  to  a  one-sixth,  and 
also  to  secure  for  the  Reno  estate,  as  ad- 
ministrator, a  one-sixth  Interest  In  the  ditch, 
Allen,  In  the  month  last  above  mentioned,  ar- 
bitrarily changed  the  manner  of  the  division 
of  the  water  which  had  ot>taIned  for  years, 
and  Kought  to  apportion  it  according  to  his 
own  notion  of  what  tlie  relative  Interests  In 
the  ditch  and  water  were.  When  he  under- 
took to  thus  change  the  division,  some  of 
the  defendants  protested  and  restored  mat- 
ters to  the  original  situation,  so  as  to  con- 
tinue the  division  as  It-hnd  stood  for  a  gener- 
ation, wherenpon  Allen,  as  administrator, 
commenced  this  suit,  and  also  one  in  his  own 
right,  to  recover  in  each  one  an  one-sixth  in- 
terest in  the  Swadley  ditch  and  water-right 
There  is  abundant  competent  testimony  to 
show  that  Thomas  T.  Reno  in  his  lifetime, 
some  time  in  the  early  70's,  disposed  of  tils 
interest  in  this  ditch'  to  the  Farmer  Bros. 
The  court  must,  by  its  general  Qndlng,  have 
reached  that  conclusion,  and  although  upon 
this  point  there  Is  substantial  conflict  In  the 
testimony,  still  that  conclusion  finds  ample 
support  in  the  proofs.  The  testimony  fur- 
ther shows  that  for  some  time  prior  to  his 
death.  Tlioinas  T.  Iteno  took  no  water  from 
this  ditch  and  did  nothing  toward  Its  main- 
tenance. It  also  further  api>ears  that  from 
the  time  of  his  death,  in  1873,  to  1904,  when 
Allen,  in  his  capacity  as  administrator,  made 
demand  upon  the  defendants  for  a  oiie-aixth 
Interest  in  this  ditch  and  water,  as  belong- 
ing to  the  estate  of  Tliomas  T.  Reno,  there 
had  been  no  claim  from  any  source,  or  by 
any  one,  that  the  Reno  estate  had  any  inter- 
est therein  whatsoever.  The  original  admin- 
lE^trator,  Upton,  claimed  no  interest  and  made 
no  inventory  of  any.  Louis  Reno,  a  son  of 
Thomas  T.  Reno  and  a  Joint  owner  In  the 
ditch,  made  no  such  claim.  Neither  did  Mrs. 
William  M.  Alien,  the  wife  of  this  plaintiff, 
and  dnutrliter  of  Thomas  T.  Reno,  make  such 
claim.  These  children,  and  helis  at  law,  were 
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In  that  Immeatate  vicinity  during  this  whole 
period,  living  in  Jefferson  county,  and  had 
tiersonal  knowlei^  of  the  operation  of  the 
ditch,  of  the  claims  of  ovnersblp  therein, 
and  for  over  80  years 'failed  to  assert  any 
claim  of  Interest  In  or  right  to  said  ditch  or 
its  waters  in  behalf  of  their  father's  estate. 
It  la  also  to  t>e  particularly  noted  that  the 
specific  land  which  belonged  to  the  Thomas 
T.  B«io  estate,  and  upon  which  OTlglnally 
was  used  for  its  Irrigation  the  water  which 
he  got  from  this  ditch,  was  mortgaged  by 
the  administrator  Uptwi,  and  some  time  In 
1S75  passed  ratireiy  from  said  estate  by  fore- 
closure sale  under  that  mortgage,  leaving  the 
estate  without  real  estate  holdings. 

There  Is  no  question  of  law  Involved,  neces- 
sary to  be  determined,  as  we  view  the  matter, 
uiid  the  controversy  may  well  be  settled  upon 
purely  questions  of  fact.  The  case,  to  say 
the  least,  is  most  extraordinary.  Indeed  we 
lielleve  It  to  be  without  a  parallel  In  the 
lilatory  of  the  jurisprudence  of  this  state. 
The  court  below  heard  all  of  (he  testimony, 
saw  practically  all  of  the  witnesses,  and  was 
therefore  perfectly  equipped  and  qualified  to 
jMisa  upon  the  facta.  That  was  Its  special 
and  peculiar  province.  Its  findings  in  this 
respect,  based  as  they  were  on  conflicting 
testimony,  are  conclusive  upon  this  court. 
They  are  manifestly  warranted,  and  we  have 
no  disposition  whatever  to  disturb  them,  even 
liad  we  the  power  and  authority  so  to  do. 
We  liave  carefully  read  the  voluminous  rec- 
ord and  are  unable  to  conceive  how.  from  any 
view  point,  the  conclusion  of  the  trial  court 
i-ould  have  been  different.  Considering  the 
surest  lapse  of  time,  during  which  no  claim 
whatsoever  was  made  In  behalf  of  the  Thom- 
as T.  Heiio  estate  to  an  Interest  In.  this  ditch, 
it  is  fair  to  i>aj  that  the  testlmouy  falls  utter- 
ly to  establish,  with  that  certainty  and  direct- 
ness, which  under  the  peculiar  facts  of  this 
case  ought  to  be  required  and  demanded,  that 
the  estate,  as  such,  ever  had  any  right,  title 
or  Interest  whatsoever  In  tlie  Swadley  ditch, 
or  Its  water-right. 

There  may  have  been,  strictly  speaking, 
technlral  error  on  the  part  of  the  court  in 
(he  admission  and  exclusion  of  testimony. 
We  do  not  consider  In  detail  these  objections. 
It  is  so  clear,  upon  the  merits  of  the  whole 
controversy,  that  the  estate  cannot  recover, 
Iliat  disfiipslou  of  mere  technical  objections 
cttn  aval)  nothing.  In  a  case  like  this  certain- 
ly no  more  technicalities  should  be  permitted 
to  Intervene  to  aid.  encourage  and  prolong 
litigation,  in  supi»ort  of  a  right  of  su<ai  doubt- 
ful Import  as  the  one  here  involved,  since,  in 
any  event,  the  ultimate  conclusion  upon  the 
merits  rauft  l>e  always  the  same.  Indeed 
we  are  aware  of  no  principle  of  law,  that 
can  possibly  be  Invoiced  and  applied,  which 
can,  under  the  facts  of  the  case  that  are  un- 
disputed, warrant  a  dlfTerent  miult  than  the 
one  embodied  by  the  trial  court  In  Its  final 


judgment  and  decree,  which  we  approve  In 
every  particular. 
Judgment  affirmed. 

STEELE!,  C.  J.,  and  WHITE.  J*,  omcnr. 


(4S  Colo.  ESS) 

ALIiEN  v.  SWADLEY  et  aL 
(Sopreme  Court  of  Colorado.  Dec.  6^  1909.) 

Watebb  and  Watbb  Coubseb  (I  247*)— IB- 
BiQATioN— Bights  in  Ditch— Sufficibnot 
OF  Evidence. 

In  an  action  to  recover  a  one-alxth  interest 
in  a  ditch.  In  which  it  Is  shown  that  for  more 
than  30  years  one-eighth  had  been  used  and  claim- 
ed, evidence  considered,  and  held  amply  sufficient 
to  sustain  a  6ndiQg  that  plaintiff  had  no  other 
rights  than  the  one-eighth  interest. 

[Ed.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  314;  Dec.  Dig.  f 

Appeal  from  District  Court,  Jefferson 
Comity;  A.  H.  De  France,  Judge, 

Action  by  William  M.  Allen  against 
George  C.  Swadley  and  others.  From  a 
judgment  for  defendants,  tdalntlff  appeals. 
Affirmed, 

George  W.  Taylor,  for  appeUant  Benedict 
&  Phelps  and  J.  W.  Barnes,  for  appelteea. 

BAILEY,  J.  This  was  an  actl<m  by  WU- 
liam  31.  Allen  for  a  decree  of  ownership  In, 
and  right  to  the  possession,  use  and  enjoy- 
ment of,  an  undivided  one-sixth  Interest  In 
the  Swadley  ditch  and  wst^right  It  was 
consolldaited  for  trial  and  tried  with  the 
case  of  William  M.  Allen,  administrator, 
against  the  same  defendants,  brought  to  re- 
cover a  like  interest  In  the  same  ditch  and 
water-right,  on  behalf  of  the  estate  of  Thom- 
as T.  Beno,  deceiised.  Just  decided  by  this 
conrt.  The  pleadings  were  substantially  the 
same  In  both  cases,  differing  only  where  nec- 
essary to  proporly  state  Allen's  claim  of 
right  as  distinguished  from  that  of 'the  es- 
tate of  Thomas  T.  Beno,  deceased.  The  de- 
cision In  the  latter  case  Is  largely  controlling 
here,  the  claimed  source  of  title  in  both 
cases  being  the  same.  ThB  contention  is 
that  one  John  Beoo  was  the  owner  of  an  un- 
divided one-third  int^st  in  this  ditch  and 
water-right  and  that  each  plaintiff  acquired 
an  undivided  one-sixth  Intwest  in  the  whole 
ditch  and  water-right,  or  each  one-half  of  the 
alleged  Interest  of  John  Ueao  therein.  As 
in  the  other  case  so  here,  the  court  found  the 
facts  against  the  plaintiff  and  dismissed  the 
action.  Befereuce  Is  hereby  made  to  the 
opinion  In  the  other  case,  which  contains  a 
full  statement  of  facts,  many  of  which  are 
applicable  here. 

It  Is  undisputed  that  In  1868  Allen  pur- 
chased certain  lands,  and  an  interest  In  the 
Swadley  ditch  and  water-right,  from  John 
Beuo,  taking  his  deed  therefor.  In  this  dee<l 
the  interest  in  the  ditch  and  water-right  con- 
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UBed  uud  enjoyed  an  uudiWded  one-eighth  In- 
terest In  that  ditch  and  water,  as  tenant  In 
common  with  the  defendants  and  their  gran- 
tors and  predecessors  In  Interest.  He  never 
claimed  any  other  or  different  interest,  un- 
til about  the  time  this  suit  was  commenced, 
and  never  used,  maintained,  possessed  or 
enjoyed  any  other  or  different  Interest.  The 
other  seveu-eighths  Interest  in  the  ditch  and 
water  had  been,  during  all  of  this  period, 
used,  occupied,  possessed  and  maintained  by 
the  defendants  and  their  grantors  and  pred- 
ecessors. Some  time  in  the  early  90's,  exact- 
ly when  Is  not  clear  from  the  testimony, 
Allen  conceived  the  notion  that  Instead  ot 
the  one-eighth  interest  In  this  ditch  and  wa- 
ter-rigbt  which  w^as  transferred  by  John  Re- 
no he  should  have  gotten  one-sixth.  And  so 
some  35  years  after  the  execution  of  the  orig- 
inal conveyance  he  got  John  Beno  to  execute 
a  quitclaim  deed  conveying  to  him  a  one- 
sixth  Interest  therein.  This  instrument  pur- 
ports to  have  be^  given  to  correct  a  mis- 
take In  the  original  deed,  as  to  the  extent  of 
the  Interest  in  that  property  thereby  convey- 
ed. Armed  and  fortified  with  the  fresh  deed 
Allen  forthwith  begins  this  suit  against  the 
defendants  to  recover  one-sixth  Interest  In 
the  ditch,  alleging  at  great  length  ouster, 
fraud  and  conspiracy  on  their  part  to  de- 
prive him  of  his  proper  proportion  thereof 
and  therein.  It  is  to  be  noted  that  plaintiff's 
right  to  have,  use,  possess  and  enjoy  an 
eighth  of  this  property  Is  not  now  and  never 
has  been  questioned.  The  purpose  of  this 
suit  was  simply  to  swell  the  one-eighth  In- 
terest to  one-sixth.  The  Issues  made  by  the 
pleadings  are  substantially  the  same  as  in 
the  case  above  referred  to.  The  plaintiff 
assumed  In  this  case  the  burden  of  showing 
that  John  Reno  origiually  owned  a  one-third 
interest  in  the  ditch  and  water-right,  and 
In  18G8,  when  the  deed  was  made  to  him, 
that  John  Reno  still  owned  at  least  that 
large  an  interest  In  the  property,  and  that  he 
actually  sold  to  plaintiff  that  specific  por- 
Uon. 

In  view  of  the  long  period,  durlDg  which 
the  plaintiff  used,  was  contented  with,  and 
made  no  claim  for  anj'  other  than  one-eighth 
of  the  property,  the  proof  to  establish  his 
dalm,  at  this  ia'te  day,  to  a  greater  interest 
therein,  should  have  been  clear,  direct  and 
cenrinclng,  certainly  sufficiently  so  to  leave 
no  reasonable  doubt  In  the  mind  of  the 
court  of  the  entire  and  absolute  propriety  of 
granting  such  increase.  That  the  testimony 
was  not  satisfactory  is  plainly  indicated  by 
the  court's  finding,  with  which  we  are  in 
full  and  perfect  accord,  and  which,  for  man- 
IfeBt  and  obvious  reasons,  not  needful  of 
enumeration,  should  now  be  upheld.  There 
Is  not  only  no  clear,  convincing,  or  even  per- 
suasive affirmative  testimony,  to  show  that 
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suspected  and  uneorre 
but  on  the  contrary,  v 
plainly  establishes  th 
John  Reno  had  left  in 
right.  In  1868,  and  v 
WlUlam  M.  Allen,  w 
thereof,  being  the  prt 
which  he  then  transf' 
The  court's  finding,  a 
decree  of  dismissal  ( 
correct,  and  are  accorc 
Judgment  affirmed. 

8TEEJ.J:.  a  J.»  an< 


BALDWi:^  STAR  CO.* 
(Supreme  Court  of  Co! 

1.  Injunction  (8  3< 
Wrongful  Injuncti 

la  awarding  dami 
Boing  out  of  a  writ  of  ii 
attorneys  by  the  party  < 
the  case  generally,  shou 
[Ed.  Note.— For  othei 
Dec.  Dig.  f  261.*] 

2.  Afpeai.  and  Erbob 
Sbcision  or  GouBT 
THE  Case  or  Appeai. 

Though  a  decision  I 
is  the  law  of  the  case  oa 
not  so  for  the  Supreme 
appeal. 

[Ed.  Note.— For  other 
Error,  Cent.  Dig.  S  436Ci 

3.  Trial  (S  165*)— Mot 

TERSIINATION  ON  Evi 

There  being  no  evidi 
deuce  for  plaintiff  and  ] 
therefrom  muRt  be  taker 
motiop  by  defendants  fa 
[Ed.  Note.— For  other 
Dig.  t  374;  Dec.  Dig.  S 

4.  Public  Lands  (1  1 
Depaetment  —  Ef* 
Amended  Entrt. 

The  federal  land  d 
lion  to  permit  an  amendi 
to  cancel  an  entry  on  tl 
having  done  so  in  a  pa: 
determined  that  a  fraud 
government  by  one  mak 
with  an  amended  entry 
and  that  bis  entry  was 
rights  thereunder  were  % 
[Ed.  Note.— For  other 
Dec.  Dig.  §  106.*] 

5.  Mines  and  Minbbai 

SEKBETARr  OF  INTEI 
TACK. 

The  decision  of  th 
terior,  in  annulling  au 
permitting  amendment  c 
suing  a  patent  parsuant 
not  be  collaterally  attac 
[Ed.  Note.— For  othe 
Minerals,  Dec.  Dig.  §  3S 

6.  Mines  and  Miner 
Mineral  IjASDR  — 1 
Fraudulent  Kntrt; 

By  a  frsndulent  ent 
ant  acquired  no  rights  I 
alleged  title  was  void 
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acquire  zny  title  to  a  coal  mine  thereon  pending 
cancellation  of  bis  entry,  and  his  obtaining  of 
an  injaoctiou  on  the  strength  of  his  mpposed 
rights  before  bis  entry  was  canceled  was  as 
much  of  a  fraud  on  the  court's  jurisdiction  as 
was  his  entry  a  fraud  on  the  government. 

[EJd.  Note.~For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  i  29.»J 

7.  Public  Tjandb  (i  32*}— Entbticak  a8  Bqui- 

TABLB  OWHEB. 

By^an  entry  on,  land  the  entryman  became 
the  equitable  owner  though  It  was  afterwards 
necessary  to  ameiid  his  entry  to  describe  the 
land  before  he  received  a  patent. 

[Ed.  Note.— For  otber  cases,  see  Public  Lands, 
Cent.  Dig.  S  54;  Dec.  Dig.  S  32.»] 

&  Appeal  and  Ehbob  (§  1061*)— Haruless 

KkBOB— NON  SUIT. 

A  nonsuit  is  prejudicial  error  where  the 
evidence  as  to  damages  is  sufficient  to  go  to  the 
jury. 

[Jikl.  Xote.— For  other  casea,  see  Appeal  and 

Error,  Dec.  Dig.  S  1001.*J 

Appeal  from  District  Court,  Gunnison 
County;  Therou  Stevens,  Judge. 

Action  by  the  Baldwin  Star  Coal  Com- 
pany against  Michael  Qulnn  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Reversed. 

S.  D.  Crump  and  Sprlgg  Sliackleford,  for 
appellant  Brown  &  Nouraek  and  Dexter  T. 
Sapp,  for  appellees. 

CAllPBELXj,  J.  Action  by  the  obliges  In 
an  Injunction  bond  against  tbe  obligors  to 
recover  the  damage  which  It  says  it  suffered 
as  a  result  of  the  wrongful  suing  out  of 
tbe  injunction  writ  At  the  close  of  plain- 
tlfTs  testimony,  defendants  offering  none, 
the  court  granted  defendants'  motion  for  a 
nomnlt  and  dismissed  the  action,  and  the 
former  Is  here  wltb  Its  appeal. 

There  hare  been  tn'o  trials  In  the  district 
court  At  the  first  one  plaintiff  recovered  a 
Judgment  for  $1,500.  which,  on  appeal  to  the 
Court  of  Appeals,  was  reversed  upon  tbe 
sole  ground  that  $500  thereof  was  allowed 
for  attorney's  fees  which  plaintiff  paid  his 
counsel  in  the  injunction  suit,  and  the  evi- 
dence failed  to  disclose  how  much  of  it  was 
incurred  In  procuring  a  dissolution  of  the 
injunction,  which  particular  part  only  was 
covered  by  the  bond.  It  was,  of  course, 
wrong  to  include  lu  the  allowance  what,  If 
anything,  plaintiff  paid  his  attorneys  for 
ser^'ices  In  connection  with  the  case  gen- 
erally. Qulnn  et  aL  v.  Baldwin  Star  Coal 
Company,  10  Colo.  App.  407,  70  Pac.  332. 

Counsel  for  defendants,  appellees  here.  In 
their  brief  say:  "The  same  questions  raised 
at  tlie  first  trial  and  passed  upon  by  tbe 
Court  of  Appeals  were  presented  at  the  sec- 
ond trial  and  are  before  this  court  for  de- 
termination on  this  oppeal."  It  thus  ap- 
pears that  we  are  asked  by  counsel  for  de- 
fendants to  redotormliie  the  questions  of 
law  and  fact  hitherto  determined  by  the 
Court  of  Appenls.  While  the  decision  of 
that  tribunal  on  the  former  appeal  was  the 


law  of  the  case  for  the  district  court  In  the 
event  of  another  trial,  which  learned  coun- 
sel for  defendants  evidently  persuaded  the 
trial  court  It  was  Its  duty  to  disregard,  de- 
fendants correctly  say  that  tbe  decision  un- 
der the  authority  of  Brown  v.  Tourtelotte. 
24  Colo.  204,  50  Pac.  195,  and  our  subsequent 
cases  to  same  effect,  does  not  constitute  tbe 
law  of  the  case  for  this  court  The  point 
made  Is  of  no  importance  here,  for  Ur. 
Justice  Gunter's  opinion  on  the  review  In 
the  Court  of  Appeals,  as  we  shall  presently 
see,  correctly  declares  the  law,  and,  in  dis- 
posing of  this  appeal,  we  shall  give  full  ef- 
fect to  it.  The  evidence  on  the  second,  was 
not  materially  different  from  that  produced 
at  the  first  trial,  though  in  some  respects  It 
may  be  more  full  and  explicit  Holding,  as 
we  do,  that  the  legal  questions  were  cor- 
rectly decided  on  the  first  review,  they  are, 
for  that  reason,  to  be  applied  to  the  factt 
elicited  in  the  second  trial. 

The  material  facts,  on  which  the  declsloL 
rests,  are  fully  and  chronolo^Cally  stated 
in  the  opinion  of  tbe  Court  of  Appeals  to 
which  we  refer.  It  is  sniBcient  for  our  pre»- 
ent  purpose  to  say  that  plaintiff  claimed 
to  be  the  owner  and,  through  its  lessees,  was 
in  actual  possession  of  and  wwklng  a  coal 
mine  in  Gunnison  county.  Defendant  Qnlnn. 
claiming  ownership  of  the  same  property, 
brought  an  action  In  the  district  court 
against  plaintiff  company  and  Its  lessees,  ami 
obtained  a  temporary  writ  of  Injunction  re- 
straining them  from  operating,  working,  tak- 
ing out  or  selling  any  coal  from  the  prem- 
ises. The  restralniiv  order  was  In  force  for 
nearly  ^ree  years,  and  until  plaintiffs  In  tha{ 
action,  defendants  here,  voluntarily  dismiss- 
ed it  which  carried  wltii  It  a  dissolution  of 
the  writ  There  being  no  evidence  by  de- 
fendants at  the  second  trial,  the  evidence  in- 
troduced by  plaintiff,  and  all  legitimate  in- 
ferences therefrom,  must  be  taken  as  true 
In  determining  tbe  ruling  on  the  motion  for 
nonsuit  Substantially  the  same  evid«ice. 
when  before  the  Court  of  Appeals,  In  the 
absence  of  contrary  proof  by  defraidants. 
was  held  sufllclent  to  prove  the  allegatlou 
of  damage  which  plaintiff  claimed  it  sus- 
tained by  the  falling  of  the  mine  workings 
pending  the  writ  Wb  are  in  accord  with 
tbe  Court  ot  Appeals,  and_  are  of  opinion 
that  the  trial  court  was  wrong  In  taking  the 
case  from  the  jury  upon  this  issue.  Upon 
the  question  ot  profits  we  witlihold  expres- 
sion of  opinion,  as  tbe  erroneotis  rulli%  on 
that  of  damage  to  the  freehold  requires  a 
reversal  of  the  judgment  DefendnntR,  how- 
ever, while  insisting  that  evidence  upon  tills 
issue  should  not  have  been  8ul>mltted  to  the 
Jury,  say,  uererthcless,  that  if  it  were  oth- 
erwise, for  other  reasons  disclosed  by  tbe 
record,  plaintiff  was  not  entitled  to  a  re- 
covery, and  to  these  we  address  ourselves. 

Before  the  rights  of  any  of  the  parties 
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here  attached,  the  lands  In  controversy  were 
a  part  of  the  public  domain — coal  lands — 
described  LS  the  north  half  of  a  certain  quar- 
ter section  In  Gunnison  countj'.  One  Spran- 
Ue  made  entry  upon  this  tract  under  the 
federal  laws,  and  intended  to  file  upon  It 
as  the  north  half  of  the  quarter  section, 
which  IB  Its  true  description,  but  through 
some  mistake  his  filing  papers  described  It 
as  the  south  half  of  the  section.  Quinn,  a 
defendant  In  this  action  and  who  procured 
the  writ  of  Injunction,  after  Sprankle  had 
made  and  taken  possession  under  his  filing, 
made  entry  upon  the  same  north  half. 
Sprankle  at  once  protested  Qulnn's  filing, 
bat  it  was  allowed  by  the  local  land  ofiSce. 
Afterwards  steps  were  taken  by  Sprankle, 
in  the  United  States  Land  Office,  to  bare 
Qulnn's  eiiti7  canceled  on  the  ground  that 
it  was  fraudulently  made,  and  for  leave  to 
amend  his  own  filing  by  writ  ing  therein  the 
true  description.  The'  controversy  finally 
reached  the  Secretary  of  the  Interior,  and, 
upon  the  conveyance  to  the  government  of 
the  south  hsilf  of  the  quarter  section,  on 
which  he  had  no  Intention  of  filing,  but 
which  was  the  tract  actually  described  lu 
bis  original  entry,  and  which  had  gone  to 
patent.  Sprankle  was  given  leave  to  change 
his  filing  and  entry  so  as  to  make  It  cover 
the  north  half  of  the  section,  which  was 
the  tract  actually  entered  upon  by  him,  and 
which  he  intended  to  file  upon  in  the  first 
instance.  Thedecisioa,  also,  was  thatQulnn, 
though  he  had  received  a  receiver's  receipt 
under  bis  filing  upon  the  north  half  of  the 
quarter  section,  was  guilty  of  a  fraud  In 
making  bis  entry.  His  entry  and  the  receiv- 
er's receipt  were  for  that  reason  canceled 
and  declared  void.  When  patent  to  Sprankle 
was  issued  for  the  north  half  of  the  section, 
it  was  made  to  relate  back  to  the  time  of 
his  original  entry,  wtaldi  antedated  the  in- 
ception of  the  supposed  rights  of  Qulnn. 
Plaintiff  company,  the  remote  grantee  of 
Sprankie.  has  whatever  rights  he  acquired 
to  the  land  in  dispute. 

With  this  statement  of  the  salient  facts, 
we  take  up  the  objections  to  plaintiff's  re- 
covery which  defendants  have  argrued.  All 
of  them  may  be  summed  up  In  the  general 
statement  of  defendants'  counsel  that  the 
proceedings  In  the  Land  Department  by  the 
Secretary  of  the  Interior  are  void.  Their 
contention  Is  that  while  the  Land  Depart- 
ment, which  is  intrusted  with  the  exclusive 
management  and  disposition  of  public  lands, 
may.  In  a  proper  ease,  permit  an  entry  to  be 
amended  by  allowing  the  correct  description 
to  be  inserted,  neverthelera,  it  cannot  make 
the  amended  relate  back  to  the  time  of  the 
original  entry.   The  Land  Department  has 


Jurisdiction  to  permit  an  amended  entry  to 
be  made,  and  it  likewise  has  Jurisdiction  to 
cancel  an  entry  upon  the  ground  of  fraud. 
It  did  so  In  the  proceeding  referred  to,  and 
determined  therein  that  a  fraud  had  been 
perpetrated  by  Qulnn  upon  the  government 
and  that  his  original  entry  was  frauduleut 
His  alleged  rights  were  therefore  void  ab 
initio.  He  is  the  one  who  Is  now  question- 
ing the  right  of  the  Laud  Department  to 
make  the  decision  which  It  did  in  respect  to 
the  Sprankle  amendment.  We  agree  with 
the  statement  of  the  Court  oC  Appeals  that 
the  decision  of  the  Secretary  of  the  Interior 
annulling  Qulnn's  entry,  and  permitting  the 
amendment  of  Sprankle's  entry,  cannot  be 
collaterally  attacked  as  Is  here  attempted. 
The  Secretary  certainly  had  Jurisdiction  of 
both  questions,  and  even  if  a  wrong  deci- 
sion was  made,  which  we  do  not  say  Is  true, 
his  Jurisdiction  was  unquestioned,  and  his 
decision  is  binding  upon  this  court  In  the 
pending  action.  As  the  question  has  not 
been  argued,  we  do  not  pause  to  inquire  as 
to  the  relative  rights  of  tbe  parties  under 
our  own  public  land  laws  concerning  occu- 
pying claimants. 

Another  position  Is  that  until  Qulnn's 
try  was  canceled  he  had  a  superior  title  to 
this  coal  mine.  This  position  is  wholly  un- 
tenable. Qulnn's  entry  was  fraudulent  In 
its  inception.  He  never  acquired  any  rights 
to  the  premises.  His  alleged  title  was  void 
ab  Initio.  Obtaining  an  Injunction  by  Qulnn 
from  the  district  court,  upon  the  strength 
of  a  supposed  rightful  title,  was  as  much  a 
fraud  upon  the  Jurisdiction  of  the  court  as 
was  hia  entry  In  the  Land  Office  a  fraud 
upon  the  United  States  government. 

As  part  00  the  same  contention  It  Is  also 
said  that  no  injury  was  done  to  the  free- 
hold for  which  a  recovery  can  be  had,  be- 
cause title  to  this  particularly  deserlbetl 
tract  was  not  in  plaintiff  when  the  Injunc- 
tion writ  was  served.  The  Court  of  Appeals 
thought  there  was,  and  upon  substantially 
the  same  evidence  In  this  record  we  are  of 
the  same  opinion,  and  that  plaintiff  was  th" 
equitable  owner.  Questions  of  law  here 
raised  by  defendants,  appellants  here,  are 
resolved  against  them.  The  evidence  being 
sufficient  upon  the  question  of  damages  to 
go  to  tbe  Jury,  the  granting  of  defendants' 
motion  for  a  nonsuit  was  prejudicial  error. 
The  Judgment  is  therefore  reversed  and  the 
cause  remanded,  with  Instructions  that  1' 
further  proceedings  be  had  they  be  in  ac- 
cordance with  tbe  views  herein  expressed. 

Reversed  and  remanded. 

STEELE,  a  J.|  and  MUSSER,  J„  concur. 
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SHiKA  et  Bl.  T.  QCINN  et  al. 

(Supreme  Court  of  Colorado.   Dec.  G,  1909.) 

1.  Injunction  (5  201*)— Action  for  Wrong- 
ful Injunction— Evidence  a8to  Damages. 

Id  an  action  for  a  wrongfal  injunction 
against  the  working  of  a  leased  coal'  mine,  evi- 
dence held  to  show  dnmag:es  resulting  from  loss 
of  proStH  which  might  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Injnnctioii, 
Dec.  Dig.  §  2G1.»] 

2.  Injunction  (g  261*)- Action  fob  Wbong- 
PUL  INJUNCTJON— Evidence. 

In  an  action  for  a  wrongful  injunction 
against  the  working  of  a  coal  mine  by  lessees, 
it  was  error  to  admit  a  receiver's  receipt  for 
land,  including  The  mine  issued  to  one  of  the 
defendants  by  the  Land  Deimrtment,  but  sub- 
sequently canceled  because  his  entry  was  fraud- 
ulent, introduced  to  induce  the  jury  to  believe 
he  was  the  owner  of  the  property  when  be  sued 
out  the  writ;  and  lessees  bad  no  right  to  mine 
the  coal,  and  so  were  not  damaged  thereby. 

[Ed.  Note.— For  otber  cases,  see  Injunction, 
Dec.  Dig.  S  261.*] 

3.  Injunction  (j  261*)— Damages  Recoveb- 

ABLE  FOB  WBONOPUL  INJUNCTION. 

For  a  wrongful  Injunction  against  the  woric- 
It^  of  a  coal  mine  by  lessees,  they  are  entitled 
to  recover  on  the  bond  such  damages  as  were 

the  direct  and  proximate  result  of  the  service  of 
the  writ 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  261.*] 

Appeal  from  District  Court,  Gunnison 
County;  Theron  Stevens,  Judge. 

Action  by  Edward  Sllka  and  another  against 
Michael  Qnlnn  and  others.  From  a  Judgment 
for  defendants,  plaintiflfs  appeal.  Reversed. 

Sprigg  Shackleford  and  S.  D.  Cmmp,  for 
appellants.  Brown  &  Nourse  and  Dexter  T. 
Sapp,  for  appellees. 

CAMPBELL,  3.  This  action  T^as  submitted 
and  argued  In  connection  with  No.  5,789,  The 
Baldwin  &  Star  Coal  Company  v.  Qulnn  et 
al.,  105  Pac.  1101.  The  judgment  for  plalu- 
tlCEs  on  the  first  trial  was  reversed  by  the 
Court  of  Appeals  for  the  same  reason  that 
required  a  reversal  In  the  other  cause.  Qulnn 
V.  Silka,  19  Colo.  App.  507,  76  Pac.  555.  The 
facts  out  of  which  the  controversy  arose  are 
the  same  in  the  two  actions,  and  the  evidence 
was  substantially  the  same  at  both  trials. 
This  action  is  hy  the  lessees  of  the  coal  com- 
pany to  recover  damages  sustained  by  them 
as  the  result  of  the  service  of  the  writ  of 
injunction  referred  to  in  the  opinion  In  the 
other  action,  which  prevented  them  for  sev- 
eral months  from  mining,  shipping,  and  sell- 
ing coal,  tlie  right  to  do  which  was  given 
them  under  the  lease  from  th,-  Baldwin  Coal 
Company, 

The  case  was  submitted  to  the  jury  which 
returned  a  verdict  for  defendants.  It  can- 
not stand.  We  need  not  repeat  what  was 
said  In  the  opinion  In  the  other  case  as  to 
the  controlling  questions  of  law.  The  only 
damages  sought  to  be  recovered  here  are  the 
profits  which  plaintiffs  proi>ably  might  have 


made  had  not  the  injuncUbn  been  issued.  It 
is  a  case  where  the  buBlueaa  was  an  estab- 
lish^ one.  There  was  an  outstanding  con- 
tract for  the  sale  of  all  coal  which  plaintiff 
could  mine.  The  evidence  discloses  these 
facts,  and  that  plalntltb  could  and  would, 
with  reasonable  certainty,  have  mined  and 
deUvered  and  shipped  a  given  number  of  tons 
on  which  It  would  have  made  a  profit  of  a 
fixed  sum  per  ton.  It  was  conceded  that 
plaintiffs  were  prevented  by  the  Injunction 
from  working  the  mine.  Upon  these  mate- 
rial facts  there  was  no  controversy,  exc^ 
that,  according  to  the  Indefinite  recollection 
of  a  witness  for  defendant,  during  the  win- 
ter In  question,  there  was  much  snow,  and  on 
some  of  the  days  the  railroad  was  blocked 
and  shipments  could  not  be  made,  hut  the 
number  of  tbe  days  was  not  specified-  There 
was  no  proof  that  all  tbe  coal  defendants 
mined  would  not,  or  could  not,  have  been  de- 
livered and  tran^rted  during  the  term  of 
their  lease.  Certainly  there  was  testimony, 
reasonably  certain  and  definite  and-  precise, 
to  warrant  a  Judgment  in  favor  of  plain-, 
tlflb.  The  only  thing  for  the  Jury  to  do,  if 
they  believed  plaintiffs*  evidence,  was  to  make 
a  mathematical  computation  in  order  to  de* 
teimlne  the  amount  of  profits. 

We  can  account  for  tbe  verdict  only  on 
the  ground  that  the  Jury  were  misled  to  plain- 
tiffs' prejudice  by  the  ruling  of  the  court, 
over  their  objection,  In  admitting  in  evldenccv 
at  the  request  of  defendants,  the  receiver's 
receipt  for  the  land,  including  this  coal  mine, 
which  was  Issued  to  Qulnn  by  the  Land  De- 
partment It  appeared  from  the  defendants' 
answer  itself  that  this  receipt  was  subse- 
quently canceled  by  tbe  Land  Deiiartment 
because  Qulnn's  entry  was  fraudulent.  It 
therefore  conferred  no  rights  whatever  upon 
him,  and  It  should  not  have  heon  received  in 
evidence.  The  only  purpose  of  its  Introduc- 
tion, and  It  undoubtedly  accomplished  that 
object,  was  to  induce  the  jury  to  believe  that, 
at  the  time  Qulnn  sued  out  the  writ  of  in- 
junction which  restrained  plaintiffs  from 
working  the  mine,  he  was  the  owner  of  the 
property  in  question,  and  therefore  plaintiffs 
had  no  right  to  mine  coal,  and  were  not  dam- 
aged by  the  granting  of  the  writ  which  pre- 
vented their  doing  so.  For  this  prejudicial 
error  alone  the  Judgment  would  have  to  be 
reversed.  It  was  determined  In  the  other  ac- 
tion that  plaintiffs'  lessor  was  the  equitable 
owner  of  tbe  propertj'  at  the  time  Qulnn  sued 
out  the  injunction,  and  that  Qulnn  never  had 
any  valid  rights  in  the  premises  which  he 
could  enforce  in  court.  And  we  say,  as  did 
tbe  Court  of  Appeals  In  its  opinion  on  the 
review  of  tbe  Judgment  rendered  in  this  ac- 
tion at  the  first  trial,  that  these  lessees  ar« 
entitled  to  recover  upon  the  injunction  bond 
damnges  such  as  were  the  direct  and  prox- 
imate result  of  the  service  of  the  writ  of  In- 
junction. 
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court,  If  farther  proceedlngB  are  had,  they 
be  In  aocOTdance  wltli  the  views  heridn  ez- 
pressed. 
Berersed  and  remanded. 


BTDBLB,  a      and  SIUSSIIB,  1,  ooDcnr. 


(«  Colo.  661) 

WXASBSi  T.  OAMP  BXBI>»  limited. 
(fiaprvm  Oooxt  (rf  GDloiado.   Dee.  6^  1909.) 
L  Mabteb  and  SKBVAifT  (|  216*)— Injubiks 

to  SeBVANT— ASSUIOED  RI8K. 

Plaintiff,  on  the  day  of  his  Injnry,  wu  en- 
gaged in  helping  D.  pluik  an  on  chate  at  de- 
fendant's mine;  the  custom  being  for  D.  to  nail 
one  end  of  the  plank  and  plaintiff  the  other.  At 
about  quitting  time  D.  started  to  drive  a  spike 
into  the  plank  jost  beneath  where  plaintiff  stood, 
bat  the  aiMke  boanded,  D.  started  another, 
which  boanded  in  a  similar  fashion.  When  D. 
started  a  third,  he  nttered  an  angry  exclamation, 
drew  back  to  gain  greater  force,  and  attempted 
to  drive  the  83>ike  with  a  violent  blow,  which 
■tnick  Uie  aidke  bi  each  a  manner  that  it  was 
driven  upwards  swiftly,  and  strock  plaintiff  in 
the  ejet  destroying  ms  sight.  At  that  time 
plaintifrs  head  was  about  six  feet  above  the 
point  where  D.  attempted  to  drive  the  spike,  and 
It  appeared  that,  thongh  spikes  had  previously 
boonaed  durtlig  the  day,  none  of  them  had  ap- 
peared dangerooa.  BMt  that  pliUntlff  did  not 
aasome  tiie  risk  of  D.*a  negUgmce  in  striking 
the  spike  BO  focciUy  In  an  anny  manner,  nnder 
the  rale  that  it  Is  only  sach  risks  as  are  obvious 
to  a  peiBon  of  ordinary  Intelligence,  ability,  and 
ezpenence,  and  which  arise  otit  of  the  conditions 
ot  afliaiza  that  anmrand  the  empIoTtf  at  the 
time,  that  lie  asnunes. 

[Ed.  Note.r-<'BV)r  other  easea,  see  Maatur  and 
Servant,  Osnt.  Dig;  ||  567-078)  Dea  Dig.  i 
216.*] 

2.  Mastks  ard  Bkbvant  (|  217*)— Injubim 

TO  SlBVAIfT— ABSUUD  RiBK. 

Before  an  em[doy<  vrill  be  held  to  have  as- 
sumed a  risk,  It  most  appear  that  he  appreciat- 
ed the  danger,  and  voltmtarlly  assumed  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  675;  Dec  Dig.  §  217.*] 

S.  Masteb  ahd  Sebvart  ({  252*)— Eicpiat- 
kb'8  Liabxutt  Acrr— Notice  of  Iiijubt. 
Bmployer'a  Uabllity  Act  189S,  p.  120^  & 
77.  providee  that  before  an  action  can  be  main- 
tained thereunder,  a  written  notice  of  the  time, 
place,  and  cauw  of  the  injury  must  be  given  to 
the  onployer  within  60  days,  and  the  act  of 
1898  dedarea  that  no  aadi  notiee  afaall  be  deem- 
ed Invalid  or  Inauffident  solely  because  of  inac- 
curacy in  stating  the  time,  place,  T>r  cause  of  the 
injury,  provided  it  Is  shown  that  there  was  no 
Intention  to  mislead,  and  that  the  party  entitled 
to  notice  was  not  In  fact  misled  thereby.  Plain* 
tiff,  a  servant,  was  Injured  on  November  IL 
1902,  and  on  December  19th  his  attorney  mailed 
a  letter  to  defendant's  resident  manager,  stat- 
ing the  time  and  place  of  the  Injury  for  wbidi 
compensation  was  asked,  and  referring  to  and 
inclosing  another  letter  from  plaintifrs  physi- 
dan,  reciting  that  plaintiff  was  Injured  m  the 
left  eye  on  November  14,  19C^  In  Camp  Bird 
mine:  that  his  left  eye  was  ruptured  by  the 
blow  he  received,  etc.  Held,  that  the  physician's 
letter  became  a  part  of  the  letter  of  the  attor- 
ney, and  together  they  constituted  a  safflcient 
BOttce  of  an  intent  to  aoe;  thwe  being  other 
evidence  clearly  showing  an  absence  of  any  In- 


im.  Note.— For  othc 
Servant,  Cent  Dig.  S  8 

4.  Master  -and  Sebv 
TO  Sebvaitt— EUPU 
NonoE— Intention 
toe  Jubt. 

Under  Act  18»S, 
that  no  inaccuracy  In  i 
jury  aa  to  the  time,  pla 
shsJl  be  fatal,  provldei 
was  no  intention  to  mi: 
entitled  to  notice  was  i 
er  an  inaccuracy  In  a  ni 
lead,  and  did  In  fact  m: 
[E}d.  Note.— For  oth( 
Servant  Dec.  Dig.  I  2f 

5.  Masteb  and  Sebv 
TO  Servant- Hosp: 
ozAuerrs. 

Where  an  employe 
at  which  employte  were 
$1  per  month,  an  Injui 
titled  to  sadi  reasonabl 
forded,  and  was  not  en 
eye  treated,  at  the  hoa 
his  homital  right  by  a  i 
[Dd.  Note.— BV>r  othc 
Servant  Cent  Dig.  S  : 

Krror  to  District  C 
of  Denver;  Frank  T. 

Action  by  Charles 
Oamp  Bird,  Umlted. 
ant  and  plaintiff  bi 
and  remanded. 

B.  B.  woodward  an 
plaintiff  In  error.  T] 
bnm,  Ooady  ft  Twitch* 
for  defendant  In  erroi 

HUSSBB,  J.  The 
was  plaintiff  Mow,  t 
fmdant  In  tbA  GiuQp  ] 
11,1802.  The  first  da 
the  mine;  the  next  d 
putting  tlndwrs  overl 
third  day  he  sawed  p 
helped  to  ^evate  the  : 
ed,  to  a  Ktape;  m  th' 
dv  of  November,  he  v 
with  one  Dalra'ln  i 
The  planka  wen  nalle 
about  atx  feet  apart 
stall  to  wbSdi  he  nal 
the  planbB,  and  the 
next  stull  above,  nail 
the  planks.  They  hat 
two  axes.  A  single  J; 
hanuner ;  the  heads 
round.  The  axes  were 
in  chopping,  exc^t  1 
about  two  feet  lasne. 
the  lower  end  of  a  pla 
tiff  would  nail  the  n: 
an  axe  m  a  sli^e  J: 
thus  continued,  until 
About  tliat  time,  Dalr 
drive  a  nail  Into  the  i 
and  offered  to  drive 
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The  plalntlfl  assented,  and  handed  Dalra  a 
single  jack,  but  Dalra  took  an  axe  Instead. 
Dalra  started  a  spike  Into  the  plank  just  be- 
neath wbere  plaintiff  stood,  and  attempted  to 
drive  It  through  the  plank  Into  the  stall,  bnt 
It  boonded.  Dalra  started  another  spike,  and 
It  bounded.  He  started  a  third  one,  nttered 
an  angry  exclamation,  drew  back  to  gain 
greater  force,  and  attempted  to  drive  the- 
spike  with  a  violent  blow ;  or,  as  the  plaintiff 
described  It,  "Dalra  drew  back  and  nsed  his 
whole  force."  The  spike  was  atrack  In  snch 
a  manner,  and  with  snch  violence  that  It  was 
driven  upwards  swiftly,  and  struck  the  plain- 
tiff in  the  eya  At  that  time  plaintiff's  head 
was  about  six  feet  above  the  point  where 
Dalra  attempted  to  drive  the  spike.  The 
plalntlfTs  eye  was  very  much  Injured,  and 
had  to  be  removed.  The  planks  used  were 
somewhat  knotty,  atthongh  there  Is  no  evi- 
dence that  Dalra  was  attempting  to  drive 
the  spike  through  a  knot.  When  Dalra  start- 
ed to  drive  the  spike  that  struck*  plaintiff, 
the  plaintiff  told  him  "to  look  out,  or  you'll 
get  hart"  Several  times  before  that,  during 
the  afternoon,  the  spikes  which  Dalra  was 
attempting  to  drive  In  the  lower  end  of  the 
plank  bounded  away,  and  once  or  twice  the 
plaintiff  warned  Dalra  to  be  careful  or  he 
would  hurt  himself.  While  Dalra  was  driv- 
ing the  spikes  In  the  lower  end  of  the  planks, 
his  body  was  between  the  spikes  and  the 
plaintiff.  The  axe  used  by  Dalra.  to  drive 
the  spike  that  struck  plaintiff  was  an  old  one, 
somewhat  battered  and  rounded.  When 
plaintiff  was  employed  by  the  defendant,  he 
was  told  that  the  wages  would  be  $3  a  day ; 
that  the  company  had  a  hospital  at  Ouray, 
near  where  the  mine  Is  located,  with  flrst- 
class  physicians,  and  that  plaintiff  could 
b&vi  the  use  of  the  hospital,  with  board,  bed, 
medldne,  and  physicians.  The  plaintiff's  tes- 
timony leaves  the  Impression  that  he  was  to 
receive  those  thlugs  "in  case  I  got  sick  with 
a  fever  or  something  that  way."  Later  on 
the  plaintiff  received  his  pay  for  the  4  days 
he  had  worked  in  the  mlne^  less  $1  deducted 
for  hoig>ltal  fees.  After  the  accident,  plain* 
tiff  was  taken  to  the  hospital  at  Onray,  where 
he  remained  for  16  days,  daring  which  time 
he  was  waited  upon  by  the  physl<^n  in 
charge,  and  cared  for  by  the  Sisters  who  con- 
ducted the  hospital.  He  then  asked  the  phy- 
sician if  he  had  better  go  to  an  oculist  The 
physician  said  It  would  be  better,  and  gave 
him  the  names  of  several  oculists  In  Denver, 
and  wrote  a  note  to  one  of  them.  The  plain- 
tiff went  to  the  oculist  to  whom  the  note  was 
directed.  This  oculist  treated  the  eye  for 
several  days,  and  then  caused  it  to  be  remov- 
ed. The  plaintiff  paid  the  oculist  about  (232.- 
60  for  services,  and  he  also  paid  (14.30  for 
railroad  farp  from  Ouray  to  Denver. 

Plaintiff  brought  this  action,  setting  forth 
In  his  complaint  two  causes  of  action.  In 
the  flrst  he  seeks  to  recover  under  the  em- 
ployer's liability  act  of  1901  (Laws  1901,  p. 
161,  &  67),  for  Injuries  sustained  la  conse- 


qnenoe  <tf  ttte  nes^Igence  of  a  oo-eBoployC 
The  act  provides  that  an  emplc^w  shall  be 
liable  in  damages  for  injuries  which  may  re- 
sult to  an  omploye  from  the  carelesBness  or 
negligence  of  another  employ^,  in  the  same 
manner  and  to  the  same  extent  as  if  the  care- 
lessness or  negligence  causing  the  Injury  was 
that  of  the  employer.  After  stating  tliat  Dal- 
ra was  engaged  with  him  In  constructing  an 
ore  chute,  and  that  It  was  the  duty  of  Dalra 
to  provide  himself  with  and  to  use  reason- 
ably proper,  safe,  and  suffldoit  tools  with 
ordinary  care,  the  complaint  alleges:  "That, 
notwithstanding  his  duty,  said  Dalra  did  n^- 
llgently  omit  to  provide  himself  with  and  to 
use  reasonably  proper,  safe,  and  sufficient 
tools  with  ordinary  care  In  and  about  the  do- 
ing of  said  work,  and,  contrary  to  his  said 
duty,  did  negligently  provide  himself  with 
and  use  Improp^,  unsafe,  and  InsnfSdent 
tools  with  lack  of  ordinary  care  as  to  cause 
a  nail,  which  he  was  attempting  to  drive  Into 
said  lumber  with  an  axe,  to  bound  and  fly 
therefrom  and  strike  plaintiff  in  the  left  eye." 
In  the  second  cause  of  action,  the  plaintiff 
alleges  that,  as  a  part  of  the  contract  of  em- 
ployment between  himself  and  defendant.  It 
was  agreed.  In  consideration  of  the  sum  of 
$1  a  month,  to  be  deducted  by  the  defendant 
from  such  wages  as  might  from  time  to  time 
accrue  to  plaintiff,  that  the  defendant  would 
provide  the  plaintiff  with  sudi  medical  and 
hospital  treatment  as  might  become  necessary 
or  proper  In  the  treatment  of  any  Injuries 
that  plaintiff  received  while  so  employed,  and 
that  during  the  time  of  such  treatment  the 
defendant  would  keep,  care  for,  and  maintain 
the  plaintiff that  the  plaintiff  was  injured 
on  the  14th  day  of  November,  1902,  while 
working  for  the  defendant,  by  reason  where- 
of medical  and  hospital  servlcea  and  treat- 
ment became,  for  a  long  time,  necessary  and 
proper;  that  the  defendant  was  requested 
to  provide  the  plaintiff  with  such  medical 
and  hospital  services  and  treatment,  which 
It  failed  to  do,  and  likewise  failed  and  re- 
fused to  board,  ke^  care  for,  and  maintain 
plaintiff  during  the  time  that  medical  and 
hospital  services  and  treatment  were  needed 
and  proper,  and  further  sets  out  the  ^pendl- 
ture  of  $232.S0  for  ho^Ital  and  medical  serv- 
ices and  $14.30  for  railroad  fare,  and  $100 
for  board,  care,  and  maintenance,  all  of 
which  he  seeks  to  recover.  At  the  dose  of 
plaintiff's  case  the  defendant  asked  the  oourt 
to  direct  the  Jury  to  return  a  verdict  In  its 
favor  as  to  both  causes  of  action.  The  mo- 
tion was  granted  by  the  court  and  the  ver- 
dict directed.  The  plaintiff  duly  excited  to 
the  direction  of  the  verdict  by  the  court  and 
also  duly  excepted  to  the  verdict  as  rendered 
pursaant  to  the  direction.  The  plaintiff  now 
seeks  to  have  the  action  of  the  court  In  di- 
recting the  verdict  reviewed. 

But  two  questions,  relative  to  the  first 
cause  of  action,  are  submitted  for  considera- 
tion: First  Did  the  case,  as  made  by  plain- 
tiff, show  that  he  assumed  the  risk  of  the  in- 
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inrjl  The  deftedant  oontenda  tbat  It  does. 
The  lower  court  did,  and  for  that  reason  di- 
rected the  rerdlct  Second.  Was  notice  giv- 
en to  the  defendant  of  the  time,  place,  and 
cause  of  the  Injotr,  If  todi  notice  It  required 
;)7  the  act  of  1901? 

Under  the  allegations  of  the  complaint  the 
negligence  of  the  co-employg  omBlsted  ot 
two  acts:  First,  in  negligent^  providing  him- 
self with  Improper,  unsafe,  and  Insofflcl^t 
tools;  second,  with  negligently  using  Im- 
proper, unsafe,  and  Insufficient  tools  with 
teclE  of  ordinary  care.  To  provide  one's  self 
with  tools  Is  one  thing;  to  use  those  tools  Is 
another  thing.  One  may  adect  improper,  un- 
safe, and  Insuffldrat  tools,  and  yet  use  thoee 
tools,  nndo:  the  circumstances,  with  such  or- 
dinary care  that  no  Injury  may  result;  on 
the  othw  hand,  he  may  select  such  tools  and 
use  them  with  such  lack  of  ordinary  care  as 
to  cause  Injury.  To  assume  the  risk  of  work- 
ing with  a  co-employ6  who  has  selected  Im- 
proper, unsafe,  and  Insufficient  tools  Is  one 
thing,  while  to  assume  the  risk  of  working 
with  a  co-employ6  who  uses  Improper,  unsafe, 
and  Insufficient  tools  with  a  lat^  of  ordinary 
care  Is  another  thing.  If  It  be  granted,  for 
argument's  sake  (but  not  decided),  that  Daira 
had  provided  himself  with  improper,  unsafe, 
and  Insufficient  tools,  and  that  the  plaintiff 
had  assumed  the  risk  of  working  with  him, 
with  such  tools,  that  Is  not  granting  that  the 
plalntUC  assumed  the  risk  of  Dalra's  using 
those  tools  with  la<^  of  ordinary  care.  The 
evidence  In  the  case  shows  that  Dalra,  In  an 
angry  manner,  suddoaly  drew  back,  and  with 
his  whole  force  struck  the  spike,  which 
caused  the  Injury  to  plaintiff.  He  did  not  do 
Bo  before.  His  use  of  the  tools  before  tbat 
did  not  arouse  tn  plaintiff  any  apprehension 
of  danger  to  any  one  but  Dalra  himsdf. 
True,  the  spikes  frequaatly  bounded  before 
that,  but  It  does  not  appear  that  they  bound- 
ed in  the  direction  of,  nor  as  far  as,  plaintiff. 
Bvm  the  bounding  of  the  two  spikes  at  plaln- 
tUTs  end  of  the  plank,  Immediately  precedii^ 
the  bounding  of  the  one  that  struck  his  ey^ 
does  not  appear  to  Indicate  that  plaintiff 
was  in  any  apparent  danger  at  the  distance 
he  was  away  If  Dalra  continued  to  ^deavor 
to  start  the  q>lke8  as  he  had  been  doing,  or 
If  he  would  use  ordinary  care  In  so  doing. 
Up  to  the  time  that  Dalra  struck  the  last 
spike  he  so  used  the  tools  be  had,  and  the 
plaintiff  was  so  situated,  that  the  letter's 
danger  was  not  so  apparent  or  obvious  as  to 
warrant  a  court  In  saying  that,  as  a  matter 
of  law,  the  plaintiff  bad  assumed  any  risk. 
The  most  tbat  can  be  said  Is  that  there  was 
poBBlble  danger  that  Dalra  would  so  attempt 
to  start  a  spike  that  It  would  be  driven  with 
such  force,  and  to  such  a  distance,  as  to  In- 
jure plaintiff. 

It  Is  not  the  possible  dangers  or  risks  that 
are  assumed  In  any  case,  but  only  such  risks 
as  are  obvious  to  a  person  of  ordinary  Intel- 
ligence, ability,  and  experience,  and  which 
arise  out  of  the  condltiui  of  affairs  that  sur- 


round the  employ^  at  the  tlxoe  (D.  &  R.  G. 
R.  B.  Co.  V.  Sporleder,  89  Colo.  142-147.  80 
Pac.  55;  Dresser's  Employers'  Liability  Act, 
8  9!9  or  the  ordinary  risks  Incident  to  the 
service  for  which  be  Is  employed  (Orman  v. 
Mannlx,  17  Colo.  564,  80  Pac  1037,  17  U  R. 
A.  002,  81  Am.  St  Rep.  From  this  rec- 

ord It  fairly  appears  that  In  all  probability 
the  accident  would  not  have  happened  if 
Dalra  had  not  attempted  to  drive  the  last 
spike  In  such  a  violent  manner.  It  follows 
from  this  that  the  negligence.  If  there  was 
any,  and  this  Is  for  the  jury  to  determine 
from  all  the  evidence,  arose  out  of  the  maur 
ner  In  which  It  was  attempted  to  drive  the 
spike  which  struck  plaintiff.  Can  It  be  said 
that  the  plaintiff  should  have  anticipated 
such  sudden  and  violent  action  cm  the  part 
of  Dalra?  Was  It  obvious,  and  can  it  be  said, 
under  Buch  circumstances,  tbat  the  plaintiff 
had  assumed  the  risk  that  Dalra  wouI.d  do 
that?  To  My  tbat  the  plaintiff  had  assumed 
the  risk  of  Dalra's  attempting  to  drive  that 
spike  In  such  a  violent  manner  would  be  car- 
rying the  doctrine  of  the  assumption  of  risk 
to  .an  unreasonable  extent,  and  far  beyond 
that  to  which  Its  most  favorable  advocates 
have  carried  It  To  hold  that  the  plaintiff 
had  assumed  the  risk  of  Dalra's  violent  at- 
tempt to  drive  that  spike.  If  such  attempt 
was  Diligence,  would  be  to  nullify,  to  an  ex- 
tent the  statute  of  1901,  for  then  to  every 
action  for  an  injury,  occasioned  by  the  sud- 
den and  not  to  be  expected  negligence  of  a 
eo-employe.  could  be  interposed  the  defense 
of  the  assumption  of  risk.  Before  a  man  can 
assume  the  consequences  of  an  action.  It 
must  be  obvious  that  it  will  happen  and  the 
assumption  be  voluntary  on  his  part.  Be- 
fore an  employe  can  assume  a  risk.  It  must 
be  understood  and  appreciated  by  him  and 
the  assumption  must  be  voluntary  In  its 
clmracter.  Burgess  v.  Davis  Sulphnr  Ore 
Co.,  165  Mass.  71-73.  42  N.  K.  601.  In  this 
case,  the  plaintiff  did  not  know,  nor  can  It  be 
said  that  he  should  have  anticipated  or  un- 
derstood or  appreciated,  or  that  it  was  obvi- 
ous, that  Dalra  was  going  to  do  what  he  did 
do,  nor  did  he  have  any  time  to  guard  him- 
self against  such  action  on  Dalra's  part  It 
Is  plainly  evident  therefore,  that  It  cannot 
be  held,  as  a  matter  of  law,  that  the  plain- 
tiff tiad,  or  even  oonld  have;  assumed  the  risk 
of  such  action. 

In  1803  our  General  Assembly  passed  an 
employer's  liability  act  (Laws  1893,  p.  129,  c. 
77),  which  provided  that  before  an  action 
can  be  maintained  under  It  a  written  notice 
of  the  time,  place,  and  cause  of  the  Injury 
must  be  given  to  the  raiployer  within  80 
days.  Ttxe  act  of  1901  Is  an  Independent  act, 
and  Is  silent  as  to  notice.  The  defendant 
contends  that  the  language  of  section  2  of 
the  act  of  1901  makes  the  provisions  of  the 
former  act  relative  to  notice,  a  part  of  the 
latter  one.  It  need  not  be  determined  wheth- 
er a  notice  is  or  Ig  not  necessary  under  the 
act  of  1001,  for  the  le&aoa  that  the  provisions 
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of  tbe  set  of  1803,  relative  to  notice,  were 
substantially  complied  with  la  this  case.  On 
December  19,  1902,  the  attorney  for  plalntUf, 
as  such  attorney  and  on  behalf  of  the  plain- 
tiff, addressed  and  mailed  a  letter  to  the  resi- 
dent manager  of  the  defendant,  wherein  was 
stated  the  time  and  place  <tf  the  injury,  for 
which  compensation  was  asked.  In  this  let- 
ter the  attorn^  referred  to  another  letter 
from  the  plalntHTs  i^ysiclan  as  Inclosed. 
The  physician's  letter  was  Inclosed.  It  was 
addressed  to  the  manage.  In  the  letter  of 
the  physician  It  was  said:  "He  [the  plalntifT] 
was  Injured  In  the  left  eye  on  Nov.  14,  1902, 
In  Camp  Bird  mine.  The  left  eye  was  rup- 
tured by  the  blow  he  received,"  etc  The 
cause  is  here  stated,  blow  he  received," 
and  by  reference  became  a  part  at  the  attor- 
ney's letter.  It  cannot  be  said  that  no  cause 
was  stated.  It  was  a  meager  statement,  bnt 
It  was  not  an  entire  failure  to  state  the  cause. 
The  eectlw  of  the  act  of  1893  providli^  for 
notice  says:  "But  no  notice,  given  under  the 
provisions  of  this  section,  shall  be  deemed  in- 
valid or  insufficient,  solely  by  reason  of  any 
Inaccuracy  in  stating  the  time,  place  or  cause 
of  the  injury:  Provided  It  Is  shown  there 
was  no  intottion  to  mislead  and  that  the  par- 
ty entitled  to  notice  was  not  in  fact  misled 
thereby." 

But  for  the  provlslcm  of  oar  statute  above 
quoted,  the  notice  given  by  the  attom^'s 
letter  would  be  clearly  Insufficient,  under 
the  decision  in  Stoors  t.  City  of  Denver,  19 
Oolo.  App.  1S9,  78  Pac.  1094w  In  that  case 
the  charter  provision,  under  which  the  no- 
tice was  given,  did  not  contain  any  provision 
to  save  a  notice  against  omissions,  defects, 
or  Inaccuracies,  and  therefore  the  decision 
is  not  applicable  here.  The  Bngllsh  employ- 
er's liability  act  of  1880  provided  for  the 
giving  of  notice  before  an  action  can  be 
maintained.  Section  7  provided  that  the  no- 
tice shall  give  the  name  and  address  of  tbe 
person  Injured,  the  cause  of  the  Injury  In 
ordinary  language,  and  the  date  It  was  sus- 
tained, and  further  provided  that  a  notice 
"shall  not  be  deemed  invalid  by  reason  of 
any  defect  or  Inaccuracy  therein,"  unless  tbe 
trial  Judge  shall  be  of  the  opinion  that  the 
defendant  is  prejudiced  thereby,  and  that 
the  defect  or  Inaccuracy  was  for  tbe  purpose 
of  misleading.  Note  to  Carter  v.  Drysdale, 
12  Q.  B.  Dlv.  91.  In  that  case  the  omission 
of  the  date  of  the  Injury  from  the  notice  was 
held  to  be  a  defect  or  inaccuracy  within  the 
meaning  of  section  7. 

In  Stone  v.  Hyde,  9  Q.  B.  Dlv.  76,  the  no- 
tice stated  the  date  of  the  Injury,  and  that 
plaintiff  was  at  a  hospital  for  an  Injury  to 
his  leg,  and  gave  no  further  suggestion  of , 
the  cause.  The  court  held  that  tbe  notice, 
althon^  defective  In  stating  the  cause,  was 
still  a  notice;  and,  as  there  was  no  evidence 
that  tiie  defendant  was  prejudiced  thereby, 
the  nonsuit  was  set  aside.  In  Thompson  v. 
Robertson  ft  Co.,  12  Rettie's  Rep.  121,  a  let- 
tor  was  written  by  plaintifrs  wife  to  the 


defendants,  in  whldi  she  saM  she  needed 
money.  That  it  was  '^ve  weefcs  rince  Adam 
got  his  accident  His  Jaw  is  so  badly  smash- 
ed that  he  will  never  be  the  same  man 
again."  That  Adam  had  been  advised  to  get 
damages,  and  as  anotbo*  man  got  some  mon- 
ey, she  could  not  see  why  Adam  should  not 
get  some  too.  Tbe  court  said  that  this  letter 
gave  notice  to  the  defendants  that  the  plain- 
tiff was  seriously  hurt  in  their  onployment; 
and  had  been  advised  to  claim  damages.  The 
only  objection  to  the  letter,  as  a  notice,  was 
its  failure  to  state  tbe  cause  of  the  injury. 
The  court  thought  this  objection  too  critical, 
and  that  under  the  provisions  of  section  7 
the  only  question  was  whether  the  alleged 
Inaccuracy  In  the  notice  prejudiced  the  de- 
fendant In  Pxevldl  v.  GatU,  60  U  T.  762,  the. 
notice  omitted  to  give  the  address  of  the 
person  injured,  or  to  state  the  cause,  and 
the  date  of  the  Injury  was  wrongly  given. 
Tbe  trial  judge  found  that  the  defendants 
had  not  been  prejudiced  1^  the  defects  and 
Inaccuracies  In  the  notice^  and  they  were  not 
for  the  puriKMW  of  misleading ;  end  the  court 
on  appeal  held  that  this  finding  rendered  the 
notice  good.  Some  of  the  Judges  In  these 
English  cases  said  that  the  notice  Is  sup- 
posed to  be  given  by  a  person  not  possessed 
of  much  knowledge,  and.  If  it  be  construed 
with  rigorous  strictness,  the  act  would  be 
nugatory.  The  same  can  be  said  with  regard 
to  the  notice  required  by  our  statute.  The 
ai^licabillty  here  of  these  cases  lies  In  the 
fact  that  they  afford  an  admonlUoa  that  un- 
der our  statute  more  heed  should  be  given  In 
case  of  an  inaccurate  notice  to  the  question 
whether  such  notice  is  Intended  to  mislead, 
and  did  in  fact  mislead,  than  to  tiie  contents 
of  the  notice  Itself;  and  It  Is  with  this  ad- 
monition in  mind  that  an  application  of  our 
statute  to  a  given  notice  Is  approached. 

In  Massachusetts^  before  an  action  oould 
be  determined  against  a  dty  or  town  for 
damages  for  an  injury  In  a  highway,  the  stat- 
ute provided  that  notice  of  the  time,  place, 
and  cause  of  the  Injury  should  be  glvrai.  In 
18^  the  statute  was  amended  by  adding  a 
provision  concerning  inaccuracy,  and  this 
provision  Is  almost,  word  for  word,  the  same 
as  the  provision  In  our  stetute  of  1893,  quot- 
ed above.  Note  2,  Fortln  t.  Easthampton, 
142  Mass.  486,  8  N.  E.  82a  In  Gardner  r. 
Weymouth,  156  Mass.  695.  SO  N.  B.  363,  In 
construing  this  amendment,  the  court  said 
that  It  would  be  too  strict  a  construction  to 
hold  that  the  amendment  applies  only  to 
cases  of  misstatement  With  this  we  are  In 
accord.  The  court  then  proceeds  to  say  that 
the  amendment  can  have  no  application  at 
all  where  there  Is  a  totel  omission  to  stete 
either  all  or  any  of  the  requlremente  of  tlm^ 
place,  or  cause.  This  does  not  appear  to  be 
In  harmony  with  the  decisions  of  tbe  English 
courte.  The  court  then  says :  "If  there  Is  a 
statement  of  the  kind  required  which  as  to 
the  time  or  the  place  or  the  cause  of  the  in- 
jury Is  inaccurate^  whether  from  f aWtr  ox 
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waa  no  Intention  to  mislead,  and  If  the  inac- 
euracy  did  not  In  fact  mislead."  This  holds 
that  the  inaccuracy  may  consist  of  a  falsity, 
deficiency,  error,  or  omission,  and  pats  the 
final  test  of  the  sufficiency  of  the  notice  upon 
the  question  whether  or  not  the  inaccuracy 
was  Intended  to  mislead  and  did  In  fact  ml»- 
lead.  This  la  In  harmony  with  the  Bngllsb  de- 
cisions, and  in  the  cases  which  have  gone  for- 
ward the  practical  results  have  been  virtual- 
ly the  same,  although  the  Massachusetts 
court  appears  to  hold  that  the  omission  must 
fall  short  of  a  total  omission  to  state  any 
of  the  three  requirements,  in  Fortln  v.  East- 
hampton,  supra,  the  notice  read  as  follows, 
and  was  held  sufficient:  "Since  falling  on  the 
sidewalk  in  front  of  the  Button  shop,  Feb. 
26tb  last,  I  have  been  nnable  to  work,  and 
am  now  under  the  doctor's  care,  and  I  here- 
by notify  you  to  that  effect  I  request  a  set 
tiement  In  some  way.  Please  attend  to  the 
matter  at  once."  The  defendant  argued  that 
there  was  a  total  failure  to  state  any  cause, 
and  that  a  total  omission  cannot  be  called 
an  Inaccuracy,  in  reply  to  this  contention 
Mr.  Justice  Holmes  said:  "But  a  majority 
of  the  court  are  of  the  opinion  that  the  ar- 
gument, as  applied  to  this  ease,  construes  the 
statute  too  narrowly.  When  a  man  •  states 
that  he  was  hurt  by  falling  on  a  sidewalk, 
and  that  he  demands  damages  for  It,  be  does 
imply,  although  indirectly  and  Insufficiently, 
that  there  was  something  for  which  the  town 
was  responsible  as  the  cause  of  the  damage, 
and  thus  that  there  was  something  wrong 
about  the  way.  And  this  Is  true,  even  though 
the  reference  to  falling  Is,  primarily  at  least, 
only  for  the  purpose  of  fixing  a  time.  It  Is 
hard  to  suppose  that  the  statute  intends  to 
cure  a  misstatement  of  the  canse,  which,  on 
the  face  of  things,  Is  more  likely  to  mis- 
lead than  no  statement  at  all,  and  yet  to 
allow  a  simple  omission  to  remain  fataL 
However  this  may  be,  a  very  slight  sugges- 
tion of  the  cause  will  be  sufficient  when  the 
conditions  of  the  statute  are  complied  with." 
See,  also,  Canterbury  v.  Boston,  141  Mass. 
216,  4  N.  BL  808;  Llffln  v.  Beverly,  146  Mass. 
540,  14  N.  E.  787;  Veno  V.  Waltham,  168 
MBss.  279,  33  N.  E.  398;  Conners  v.  Lowell, 
158  Mass.  838,  83  N.  B.  614;  Fuller  v.  Hyde 
Park,  162  Mass.  51,  87  N.  E).  782;  Carberry 
T.  Sharon,  166  Masa.  82,  48  N.  B.  91% 

Without  determining  whether  or  not  a  no- 
tice which  entirely  fails  to  state  any  one 
of  the  three  requirements  would  be  suffi- 
cient, bearing  In  mind  the  admonition  af- 
forded by  the  Bngllah  decisions  and  the  hold- 
ing of  the  Massachusetts  court  that  a  very 
Blight  saggesti<m  of  the  cause  Is  sufficient, 
it  appears  that  In  the  present  case  the  sug- 
gestion of  a  canse  In  the  attorney's  letter  is 
sufficient.  If  it  was  not  thereby  Intended  to 
mislead  the  defendant,  and  the  defendant 
was  not  in  fact  misled  thereby.  From  the 
Maasachosetta  authorities  cited  above  It  ap- 


fact  mislead,  is  one  for  the  Jury,  under  a 
statute  like  ours,  the  same  as  other  facts  are 
to  be  determined  by  a  Jury.  If  we  Investi- 
gate this  matter  In  this  record,  we  find  that 
on  December  22,  1902,  defendant's  attorneys 
wrote  a  letter  to  plaintiff's  attorney,  saying 
that  the  manager  had  handed  to  defendant's 
attom^B,  for  reply,  the  letter  of  December 
19th,  and  that  from  the  Investigation  which 
the  company  had  made  there  seemed  to  be 
no  liability  on  its  part  The  letter  further 
stated  that  the  defendant  was  carrying  lia- 
bility Insurance,  and  suggested  that  plain- 
tiff's attorn^  take  the  matter  up  with  the 
attorneys  for  the  Insurance  company,  who 
had  knowledge  of  all  the  facts.  After  the 
receipt  of  the  letter  of  December  22d  plain- 
tiff's attorney  delivered  to  the  attorneys  for 
the  Insurance  company  an  affidavit  of  plain- 
tiff, stating.  In  detail,  the  time,  place,  and 
cause  of  the  injury,  'nils  affidavit  was  dat- 
ed December  27th.  It  does  not  {;)early  ap- 
pear when  It  was  delivered,  although  It 
seems  to  be  accepted  that  It  was  delivered 
within  the  60  days  in  which  notice  must  be 
given  under  the  statute.  From  all  this  It 
plainly  appears  thus  far  in  the  record  tbat 
there  was  no  intention  to  mislead  the  de- 
fendant by  the  statement  of  the  cause  as 
made,  and  that  the  defendant  was  not  in 
fact  misled  thereby. 

It  is  suggested  in  the  brief  that  the  affi- 
davit delivered  to  the  attorneys  for  the  in- 
surance company  was  a  notice  to  the  defend- 
ant, because  delivered  to  the  persons  desig- 
nated to  represent  the  defendant  In  the  whole 
matter  of  plaintiff's  claim,  and  that  notice 
was  waived  by  the  acts  of  defendant  There 
may  be  force  to  these  suggestions ;  but,  as  it 
is  not  now  necessary,  they  will  not  be  deter- 
mined. 

So  far  as  the  second  cause  of  action  Is  con- 
cerned. It  cannot  in  reason  be  maintained 
that,  if  the  defendant  contracted  at  all,  it 
contracted  to  do  more  than  to  furnish  such 
reasonable  care  as  the  hospital  at  Onray  af- 
forded. Such  hospitals  are  not  equipped  with 
all  kinds  of  specialists.  The  plaintiff  will 
certainly  not  maintain  that  If  it  became 
necessary  for  his  proper  treatment  that  he 
consult  an  eminent  specialist  In  New  Tork, 
the  company  was  bound  to  furnish  such  spe- 
cialist, either  at  the  hospital  at  Oaray  or  in 
New  York.  It  ts  likewise  too  macb  to  say 
that  the  company  was  bound  to  furnish  a  spe- 
cialist either  at  the  hospital  or  In  Denver. 
The  company  furnished  such  care  as  the 
hospital  In  Ouray  afforded,  and  as  could  be 
reasonably  expected— at  least  no  complaint 
was  made  of  It  This  is  all  that  can  be  re- 
quired. The  plaintiff  has  alleged  expenses 
for  medical  services  and  care  and  loss  of  time 
in  bis  first  cause  of  action.  If  he  recovers 
In  this,  he  will  no  doubt  receive  such  com- 
pensation for  these  expenses  as  he  xoaj  show 
himstif  entitled  to. 


f 


Digitized  by  Google 


UIO 


106  f  AjOKFIO 


RBPOETBB. 


(Golo^ 


For  the  reawma  mbon  itated,  ttie  direction 
of  the  Terdlct  was  wrong  u  to  the  first  cause 
ot  action  and  ri^t  as  to  the  aeonid. 

The  jQdgment  of  the  district  court  will 
therefore  be  rereraed,  and  tbe  cause  remaod- 
ed  for  ancb  further  proceedli^  on  the  first 
cause  of  action  as  may  be  In  accordance  with 
law. 

BeretMd  and  remanded. 

BTBBI^  0.  and  OAMBBMJL,  con- 
cur. 


(«T>Oolo.  U) 

PEOPLE  ex  tA  OALXAWAT  t. 
DB  OCHS/LD. 

(SnpKiii^  Court  of  Colorado.  Dec.  6, 1909.) 

1.  SBEKnm  Ann  Corstables  <{  5*)— Tsmmi 
-"Vaoanct." 

T.  was  .elected  sheriff  Id  November,  1908, 
for  tbe  term  of  two  y«ars,  commencing  with 
the  secona  Tuesday  ot  January,  1907,  and  was 
re-elected  fpr  a  two-year  term  b^nQiof  oa  the 
eecond  Taesdav  of  Janaarr,  1909,  bat  died  No- 
Tomber  23,  1908,  before  qualifying  for  tbe  sec- 
ond term,  and  on  December  29,  1908,  the  board 
ot  county  comtnlBsioners  appointed  respondent 
sheriff  to  fill  the  racancy  "until  the  next  general 
electi(«i,"  and  he  duly  qualified  and  entered  into 
the  ofBce  on  January  2,  1909 ;  but  on  January 
12,  1909,  before  the  conunencement  of  the  second 
term,  the  board  declared  the  office  vacant  and 
appointed  relator  to  fill  such  vacan<7  "until  the 
next  general  election."  Const,  art.  12,  {  1,  pro- 
Tides  that  an  officer  shall  hold  until  his  sncces- 
■or  Is  duly  qualified.  Article  14,  {  9,  nrovldes 
that,  In  case  of  vacancy  in  a  county  office,  the 
county  commissioners  shall  fill  it  by  appoint- 
ment, and  the  appointee  shall  hold  such  office 
until  the  next  general  election,  or  nntil  the  va- 
cancy be  filled  according  to  law.  Article  12,  S 
10,  provides  that  an  office  Is  vacant  if  tbe 
person  elected  or  appointed  refuse  or  neglect  to 
qualify  within  the  time  prescribed  by  law,  and 
by  section  11  the  term  of  any  officer  elected 
to  fill  a  vacancy  terminates  at  the  expiration 
of  the  term  during  which  the  vacancy  occurred. 
Mill^Aun.  St  i  848.  requires  a  sheriff  to  be 
elected  for  a  term  of  two  years,  and  to  give  bond 
I>efore  entering  upon  his  official  duties.  Sec- 
tion 808  empowers  tbe  county  commiBsioners,  in 
case  of  vacancy,  where  the  unexpired  term  ex- 
ceeds one  year,  to  fill  such  vacancy  by  appoint- 
ment unUi  an  election  can  be  held  as  provided 
by  law.  Section  924  makes  every  county  office 
vacant  upon  the  death  of  the  incumbent,  or  his 
refusal  or  n^lect  to  qualify.  Section  1586  ^r- 
mits  officers  appointed  to  fill  vacancies  to  im- 
mediately qualify,  bat  provides  that,  If  appoint- 
ed, they  snail  bold  only  until  their  euccMsors 
are  elected  or  qualified.  Section  1589  requires 
vacancies  In  county  offices  to  be  filled  by  ap- 
pointment by  tbe  county  commissioners  until  the 
next  general  election,  when  they  shall  be  filled 
by  election,  subject  to  the  provisions  of  Const, 
art.  6,  f  29.  Held,  that  the  term  **vacaney"  ap- 
plied to  the  term,  and  not  to  the  Incumbent,  and, 
under  Const.  arL  12,  i  10,  T.'s  neglect  to  qualify 
made  a  vacancy  in  tbe  office,  and  relator  was 
entitled  to  the  office  under  bis  appointmmt  of 
January  12th ;  respondent  bdng  entitled,  onder 
his  appolntmoit,  to  asrve  until  tlie  second  term 
began. 

[Bd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables.  Cent.  Dig.  U  9-12;  Dec.  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phtas^ 
vol.  8,  pp.  7259-7264.] 


2.  .Statuteb  a  181*)— CoHBiKDonoK— Uirroas 

REsnz.T. 

A  construction  of  a  statute  which  would  be- 
unjust,  nnieasonaible.  and  absurd  should  be 
avoided  nnless  Its  express  terms  imperatively- 
require  it 

[Ed.  Note.— For  other  cases,  see  Stattttca, 
Cent  Dig.  i  263 ;  Dec.  Dig.  I  ISL*] 

3.  CONSTITUTIONAI.  LAW  (|  12*)— OOHBTBUC- 
TIOM  or  CoHSTITUTrOK. 

An  unjust,  absurd,  or  onieaionable  result 
should  be  avoided,  if  possible,  fn  construing  a 
constitutional  provisioo. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  0;  Dec.  Dig.  |  12.*] 

Gan^bell  and  Gabbert;  JJ.,  dlssottlng. 

En  Banc  Error  to  Dlatrlct  Court,  Mont- 
rose County;  Bprigg  Shackelford,  Judge. 

Proceeding  In  the  nature  of  quo  warranto 
by  the  people,  on  relation  of  Michael  A.  Cal- 
laway, against  Ed.  De  Gnetle.  Judgment  for 
respondent,  and  relator  brings  error.  Be- 
versed,  wltii  dIrectiwH  to  enter  order  mm 
stated. 

At  tlie  annual  election  In  MoTonbv,  1806, 
one  James  Q.  Taylor  was  elected  sharlff  of 
Montrose  county  for  the  term  of  two  years 
commencing  on  the  second  Tueeday  of  Jan- 
nary,  1907.  He  duly  qualified  and  entered 
upon  tbe  duties  of  the  office,  wbld^  he  con- 
tinued to  perform  nntil  tiie  23d  day  of  No- 
vember, 1908,  when  he  died.  He  was,  how- 
ever, prior  theretf^  and  at  the  general  elec- 
tion in  November,  1908,  re-elected  for  the 
term  of  two  years,  beginning  on  the  second 
Tuesday  of  January,  1909,  but  bad  not  at 
the  date  of  bis  death  qnallfled  fOr  the  second 
term.  On  the  29tb  day  of  December,  1908, 
the  board  of  county  commlsMonfirs  of  said 
county  appointed  the  defendant  In  errot 
sheriff  thereof,  to  fill  the  vacancy  in  said  of- 
fice "until  the  next  general  election,"  and 
said  appointee  thereafter  quaJlfled,  and  on 
January  2,  1909,  entered  into  said  office,  and 
has  since  performed  tbe  dntles  thereof.  On 
tbe  12tb  of  January,  1900,  being  the  com- 
mencement of  tbe  two-year  tam  for  whl<^ 
James  C.  Taylor  was  elected  In  1908,  the- 
board  of  county  commissioners,  by  a  resolu- 
tion, declared  tbe  office  of  sheriff  for  aald 
term  vacant,  and  appointed  the  relator  to- 
fill  eucb  vacancy  "until  the  next  general  elec- 
tion.'* Tbe  relator  on  tbe  same  day  qualified 
and  demanded  of  the  defendant  In  error  to 
be  let  Into  the  possession  of  said  office;  but 
the  latter  refused  to  comply  with  said  de- 
mand. '  OCliereupon  the  district  attorney 
brought  a  suit  In  the  nature  of  quo  warranto 
to  have  defendant  ousted  from,  and  the  re- 
lator admitted  Into,  said  office.  Judgment 
went  against  the  relator  and  In  favor  of  tbe- 
re^ndent,  and  to  review  that  Judgment  tbi» 
suit  Is  prosecuted. 

Counsel  have  cited,  as  bearing  upon,. and. 
necessary  to  a  determination  of,  the  case, 
several  constitutional  and  statutory  provt- 
sions,  to  wit: 


•For  other  cases  see  same  topic  and  moUob  NCHBBR  la  Oco.  ft  Am.  Dlga.  ISOT  to  date,  ft  Reportsr  ladsasa 
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noiaiQg  an7  cini  omce  anaer  tne  scaie,  or 
any  municipality  therein,  shall,  unless  re- 
moved according  to  law,  exercise  the  duties 
of  such  office  until  his  snccessor  1>  duly 
anallfled."  ete^ 

Id.  art  14,  i  0:  "In  case  of  a  vacancy  oc- 
curring in  the  office  of  county  commissioner, 
the  Goremor  shall  fill  the  same  by  appoint- 
ment; and  In  case  of  a  vacancy  In  any  other 
comt^  ofltc^  or  in  any  prednct  office,  the 
board  of  county  conunissioneni  shall  flU  the 
same  by  appointment;  and  the  person  ap- 
pointed shall  bold  the  office  until  the  next 
general  election,  or  until  the  vacancy  be  filled 
election  aocordlug  to  lav.'* 

Id.  art  12, 1 10:  "If  any  person  elected  or 
appointed  to  any  office  shall  refuse  or  nettect 
to  qualify  therein  within  the  time  prescribed 
by  law,  such  office  shall  be  deemed  vacant." 

Id.  art.  12,  i  11:  'The  term  of  office  of  any 
offlcor  elected  to  fill  a  vacancy  shall  terml- 
natB  at  the  expiration  9t  the  tenn  during 
which  the  vacancy  occurred.** 

Id.  art  6,  i  29:  This  section  deals  ytitb 
the  judiciary  exclusively  and  la  referred  to 
In  section  1580,  MilW  Ann.  St,  post 

Section  80S,  Hills*  Ann.  St:  "In  case  of 
any  vacancy  now  existing  or  which  may 
hereafter  occur  In  any  coun^  office,  except 
that  of  county  commissioner  or  county  Judge, 
whose  unexpired  term  of  <^ce  shall  exceed 
one  year,  or  In  any  precinct  office  In  any 
county  of  this  state,  by  reason  of  death,  rea- 
Ignation,  removal  or  otherwise^  the  county 
commissioners  of  said  county  shall  have 
power  to  fill  sach  vacancy  by  appointment 
until  an  election  can  be  held  as  provided  by 
law." 

Section  Id.:  "Every  county  office  shall 
become  vacant  on  the  happening  of  either  of 
the  following  events  before  the  expiration  of 
the  term  of  office:  First  the  death  of  the 
incombent;  second,  his  resignation;  third, 
his  removal;  foiAth,  his  ceasing  to  be  an  in- 
habitant of  the  county  for  which  he  was 
elected  or  anointed;  fifth,  his  conviction  of 
any  Infamous  crime,  or  any  offense  Involving 
a  violation  of  his  official  office;  sixth,  his  re- 
fusal or  neglect  to  take  his  oath  of  office,  or 
to  give  or  renew  his  official  bond,  or  to  de- 
port such  oath  and  txmd  within  the  time 
prescribed  by  law;  seventli,  the  decision  of  a 
competent  tribunal,  declaring  void  his  elec- 
tion or  appointment" 

Section  1686,  Id.:  "Any  at  the  said  officers 
that  may  be  elected  or  appointed  to  fill  va- 
cancies may  qualify  and  enter  upon  the  du- 
ties of  their  office  Immediately  thereafter, 
and  If  dected  they  may  hold  the  same  during 
the  unexpired  term  for  which  they  were 
elected,  and  until  their  successors  are  elect- 
ed and  qualified,  but  if  appointed  they  shall 
hold  the  same  only  until  their  successors  are 
elected  and  qualified." 

Section  1880,  Id.:  "All  vacancies  In  any 
county      prednct  office  ot  any  of  the  sev- 


couniy  commissioner,  snau  oe  niiea  oy  ap- 
pointment by  the  county  commissioners  of 
the  county  in  which  the  vacancy  occurs  un- 
til the  next  general  election,  when  such  va- 
cancy shall  be  filled  by  election  subject  to 
the  provisions  of  section  twenty-nine,  article 
six  of  the  Constitution." 

B.  M.  Ijogan,  Dlst  Atty.,  Hugo  Sellg,  and 
T.  3,  Black,  for  plaintiff  In  errm.  Bell,  Cat- 
Un  ft  Blake  (F.  W.  MothersUl,  of  counsel),  for 
defendant  In  error. 

WHITE,  J.  (after  stating  the  facts  as 
above).  Defendant  In  error  contends:  That 
In  case  a  person  holding  i^ce  under  proper 
election  and  qualification  dies,  his  successor 
Is  to  be  appointed  by  the  board  of  county 
commissioners  for  a  term  extending  until  the 
next  general  election,  at  which  time  his  snc- 
cessor is  to  be  designated  by  election;  that 
between  the  first  ax^olntment  and  the  next 
general  election  there  can  be  no  other  appoint- 
ment unless  a  vacancy  occurs  by  reason  of 
the  happening  to  the  first  appointee  of  one 
of  the  things  mentioned  in  section  924,  MiUs* 
Ann.  St;  and.  In  any  event  Taylor  having 
died,  and  defendant  having  been  appointed 
to  the  vacancy  occasioned  thereby,  the  latter 
is  entitled  to  hold  the  office,  not  only  dnrlng 
the  unexpired  term  ot  Taylor  under  the  elec- 
tion of  1906,  but  until  a  successor  appears 
who  has  been  elected  by  the  people  ot  the 
county  at  large,  and  who  subsequently  qual- 
ifies. The  rtiator  claims:  -  That  the  law  di- 
vides the  right  to  the  office  Into  certain  terms, 
each  of  two  years'  duration;  that  Inasmuch 
as  Taylor  did  not  appear  on  January  12, 
1909;  claiming  and  qualifying  fOr  tbe  office 
under  the  Section  of  Norember,  1908,  the  of- 
fice for  that  t«rm,  under  section  10,  art  12, 
Ctmst,  became  vacant,  and  the  board  of 
county  commissioners  iffoperly  so  declared, 
and  under  section  9;  art  14,  Const,  appoint- 
ed him  to  fill  such  vacancy. 

It  Is  argued  tliat  under  section  9,  art  14, 
of  the  Constitution,  and  sections  808  and  1989 
of  the  Btatotes,  a  person  appointed  to  ffil  a 
vacancy  In  such  office,  as  here  under  consid- 
eratkm,  would  hold  the  same  not  only  tor  the. 
-unocpired  term  In  which  the  vacancy  occur- 
red, but  also  for  the  succeedUig  term,  until 
the  dectlon  of  1910,  as  no  dectlon  can,  ac- 
cording to  law,  be  held  until  then.  Adopting 
that  interpretation,  such  would  be  the  effect 
thereof,  notwithstanding  a  sheriff-elect  was 
then  denunding.  and  ready  to  assume  the  du- 
ties of,  the  office  to  wbldi  he  had  been  chos- 
en by  Ihe  pet^le.  That  a  person  elected  to 
an  office  for  a  q^edfic  term,  to  commence  in 
futuro,  should  be  deprived  of  the  office  to 
which  he  was  elected,  because  a* vacancy 
subsequently  occurred  In  a  preceding  term, 
to  fill  which  a  person  was  appointed  onder  a 
law  declaring  that  such  appointment  shall 
be  "until  the  next  general  deetlon,*'  Is  so 
unjust  unreasonable,  and  absurd  that  such 
construction  must  be  avoided,  unless  the  C<m- 
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■tltattfHi  and  fiie  law  ImperatlTely  reqnln  It 
Mnxny  t.  -Efobson,  10  Cola  66,  73,  18  Fa& 
021;  BdwBtds  t.  D.  &  B.  G.  Co.,  IS  Colo. 
69,  63, 21  Pac.  1011.  In  ooiuiderinf  tiila  malr 
ter  It  will  be  helpful,  and  show  the  ahsiirdl^ 
of  a  particular  construction  hereinafter  bo^- 
gested.  to  sQi^ose  that  Taylor,  the  that  sher- 
iff and  sheriff-elect,  had  llred  until  January 
12th,  the  commencement  of  tlw  new  term, 
and  had  then  refused  mr  n^ected  to  qualify 
as  required  by  statute.  Would  he  hare  been 
permitted  under  bis  previous  election  and 
quallflcation  to  continue  to  exOTdse  the  du- 
ties of  the  office  for  two  years  thereafter, 
notwithstanding  such  defonlt?  Certainly  not 
If  the  county  commissioners  desired  to  act, 
and  exerdaed  the  constitutional  power  (fiec- 
tUm  10,  art  12,  si^a)  Vested  In  them  of  ap- 
pointing a  successor  to  AH  the  vacancy.  Let 
us  put  the  matter  tn  another  way:  Suppose, 
instead  of  Taylor  being  re-elected,  his  op- 
ponent I>->  had  been  elected,  but  tbe  latter 
thereafter  did  not  for  whatsoerer  reason, 
qaallfy  as  required  law.  Certainly,  imder 
such  circumstances,  upon  the  arrival  of  the 
term,  a  vacancy  would  hare  existed  therein, 
and  the  board  of  comity  commissioners  would 
have  had  the  right  to  fill  It  under  the  Consti- 
tution (section  10,  art  12,  and  section  9, 
art  14,  supra),  notwithstanding  Taylor  was 
then  exercising,  and  continued  to  exercise, 
the  dutlea  of  the  office  until  such  appointee 
qualified.  When  we  consider  together  the 
several  constitutional  and  statutory  provi- 
sions. It  Is  very  clear  that  such  Is  the  Intent 
of  the  Constitution  and  the  law. 

It  is  clear  to  our  minds  that  a  person  elect- 
ed or  appointed  to  fill  a  vacancy  in  an  unex- 
pired term  of  a  public  office,  audi  as  sheriff, 
holds  precisely  as  his  predecessor  would  have 
held,  had  he  continued  in  office,  and  In  no 
other  way,  and  has  the  same  rights,  and  none 
other,  that  such  predecessor  would  have  had. 
Counsel  on  both  sides  practically  agree  that 
such  is  the  law.  The  relator  asserts,  and  the 
respondent  concedes,  that  "an  appointee  to 
an  unexpired  term  holds  precisely  as  his  pred- 
ecessor In  office  could  have  done,"  and  "may 
not  claim  a  larger  or  greater  tenure  of  office 
than  the  person  elected,  whose  place  he  takes, 
had."  They  both  concede  that  the  person 
elected  or  the  person  appointed  "would  hold 
only  until  the  qualification  of  his  succes- 
sor.** If  section  9,  art  14,  of  the  Constitu- 
tion ended  with  the  words,  "and  a  person  ap- 
pointed shall  hold  the  office  until  the  next 
general  election,"  and  the  section  was  unaf- 
fected by  other  provisions  of  the  Constitu- 
tion, It  might  logically  be  argued  (though  a 
holding  to  that  effect  would,  as  above  ap- 
pears, be  absurd)  that  whatever  Its  effect  In 
any  given  case,  the  appointee  would  hold 
"until  the  next  general  election."  Fortunate- 
ly the  section  does  not  end  with  those  words, 
and  is  affected  by  other  provisions  of  the 
(Constitution.  The  words  In  said  section,  "or 
until  the  vacancy  be  filled  by  election  accord- 
ing to  law,"  following  those  Just  quoted,  cer- 


tainly mean  something;  and  sections  10  and 

U,  art  12,  of  the  Cimstitution,  must  be  given 
and  ascribed  their  full  force  and  effect  8ec^ 
tlon  11,  art  12,  Const,  quoted  above,  togeth- 
er with  the  law,  limits  the  term  of  office  of 
one  filling  a  vacancy  the  expiration  of  the 
tram  during  which  such  vacancy  occurred." 
And  section  10,  art  12,  Const,  also  quoted 
above,  estaUishes  a  legal  vacancy  in  the  of- 
fice "If  the  person  elected  or  appointed  to  any  , 
office  shall  refuse  or  neglect  to  qualify  thet^  ' 
In  within  the  time  prescribed  by  law." 

Considering  together  the  several  constitu- 
tional provisions  involved,  and  giving  to  each 
the  meaning  which  the  language  necessarily 
implies,  it  is  clear  that  when  a  person  la 
elected  to  a  term,  under  the  (institution,  & 
contingent  or  Inchoate  right  to  the  office  la 
vested  In  him,  which  becomes  absolute  upon 
his  quallflcation.  He  Is  elected  to  the  term, 
and  no  one  else  can  enter  therein  until  he 
is  ousted  therefrom,  which  can  never  be  un- 
til the  commencem«ut  of  the  term.  When  he 
does  not  qualify,  the  contingent  right  is  gone. 
There  Is  no  one  legally  entitled  to  the  term, 
and  when  the  date  of  the  term  arrives  there 
Is  a  vacancy  under  the  Constitution,  though 
there  be  some  one  actually  and  legally  per- 
forming the  duties  of  the  office.  The  law 
that  created  the  office  established  the  right 
to  hold  the  office  by  terms  of  two  years  each. 
Section  848  Mills'  Ann.  St.  It  In  effect  di- 
vided the  future  into  periods  of  two  years, 
and  designated  each  period  a  term.  When 
the  law  created  the  term  and  fixed  the  com- 
mencement and  ending  of  each  term,  it  pro- 
vided for  the  filling  of  each  term  by  a  bloa- 
nlal  election,  but  does  not  permit  the  peraon 
chosen  to  assume  the  duties  of  the  office  un- 
til he  ffies  a  bond  and  oath  of  office,  which 
must  be  done  before  the  commencement  of 
the  term,  or  "the  office  tiiall  be  deemed  va- 
cant" Section  10,  art  12,  Const.  Colo.  "  'Va- 
cancy' applies  not  to  the  Incumbent  but  to 
the  term,  or  to  the  office,  or  both;  wheth- 
er to  the  term,  or  to  the  office,  both,  de- 
pendtDg  generally  upon  the  context" — ^ia  the 
doctrine  declared  In  Fettle  rel.  Le  Fe- 
rre,  21  O>lo.  218,  230,  40  Pac.  882.  And  In 
Monash  t.  Rhodes,  11  C^lo.  App.  404,  400,  53 
Pac.  236,  237,  the  court  says:  "As  we  take 
It  and  according  to  our  view  of  the  word 
'vacancy*  as  used  in  modem  times,  it  relates 
not  only  to  the  office  which  is  to  be  filled,  but 
to  the  term  for  which  the  appointment  is  to 
be  ihade.  It  Is  constantiy  used  in  statutes 
and  Constitutions  with  reference  to  both  of- 
fice and  tenure,  and  we  believe  that  the  prop- 
er interpretation  of  the  word,  when  power  Is 
given  to  an  executive  or  a  board  to  fill  a  va- 
cancy, is  a  power  to  fill  the  office  designated 
for  the  unexpired  term,  which  may  remain 
after  the  death,  removal,  or  reaignati(m  of 
the  antecedent  incumbent  In  other  words, 
when  the  Incumbent  dies.  Is  removed,  or  re- 
signs, there  Is  a  vacancy  not  only  in  bhe  of- 
fice, but  in  the  term,  for  which  he  was  ap- 
pointed. If  that  was  for  a  definite  period."* 


Digitized  by  Google 


in  1800  for  a  definite  term  of  two  years  and 
died  November  23,  1908,  so  the  unexpired 
term  In  which  he  was  then  an  Incnmbent,  and 
which  ranalned  after  his  death,  was  until 
the  I2th  day  of  January,  1909.  In  the  lan- 
guage of  the  opinion  just  quoted,  the  poww 
giren  to  All  the  vacancy  la  "a  power  to  fill 
the  office  deeignated  for  the  unexpired  term." 
By  the  elaeUoD  of  1908  tiie  term  commm- 
dng  on  the  12th  of  January,  1900,  waa  filled 
by  election ;  but  until  the  term  arrlvea,  and 
the  i>W8on  filling  It  quallflee,  he  canntrt  ezer^ 
«lse  the  duties  thereof  and  tiio  Incumbent 
of  the  preceding  tetm  continues  to  perform 
the  duties  until  his  SDccessor  qualifies,  who 
may  be  tltt  person  elected,  or  the  person  ap- 
pointed, under  section  9,  art  14,  of  the  Oonr 
■tltntUm,  to  the  vacancy  arising  under  sec- 
tion 10,  art  12,  of  the  Constitution. 

But  It  Is  said  that,  while  deftedant  was 
app(^ted  to  fill  tiie  vacancy  In  the  term  to 
whl<di  Taylor  was  dected  In  1906,  the  vacancy 
whldt  oocorred  In  that  term  of  the  ofiloe  was 
br  virtue  of  section  92A,  MtlW  Ann.  St,  to 
wit,  "the  death  of  the  Incnmbent,"  and  that 
from  tbB  language  of  that  section  it  Is  the 
death  of  the  Incnmbat,  his  resignation,  bis 
refusal  or  neglect  to  take  his  oath  of  office, 
or  to  give  or  renew  his  official  bond,  which 
creates  the  vacancy,  and  that  Taylor's  death 
could  not  have  created  two  vacancies;  one 
In  that  and  the  odier  In  tlie  succeeding  term. 
It  la  <dearly  evidait  however,  that  section 
iOf  art  12,  of  file  Oimstltntion,  recognizes  a 
legal  vacant  that  will  authorise  the  aKwlnt- 
ment  of  a  successor,  even  though  nothing 
has  happened  to  the  real  Incumbent  and  he  la 
■continuing  to  perform  the  duties  of  the  <tfBce. 
Taylor  had  been  elected.  He  had  the  Incho- 
ate  light  to  become  the  actual  incamb»t  of 
the  office  for  the  term  commsDcing  on  Jan- 
uary 12,  1900,  and  none  other  possessed  such 
right  He  could  have  qualified  at  any  time 
after  his  election  and  before  the  commence 
ment  of  his  term.  He  neglected  to  do  sa 
He  failed  to  take  his  oath  of  ofllce  and  file 
bis  official  bond  from  the  date  of  his  Sec- 
tion on  the  8th  day  of  Kovember  until  the 
2Sd  day  of  that  month,  when  his  power  to 
•qoalify  for  that  tam  was  aided  by  death. 
His  refusal  and  neglect  therefore  brought  him 
clearly  within  the  letter  and  spirit  of  said 
constitutional  provision,  and  there  waa  a  le- 
gal vacancy  In  the  office  as  soon  as  the  term 
arrived.  Besides,  were  It  necessary,  we 
should  hold  that  under  sectlonB  10  and  11, 
art  12,  of  the  Cmstitutlon,  the  office  for  the 
term  commencing  January  12.  1900.  became 
vacant  upon  that  date,  through  the  death  of 
Taylor,  and  was  in  effect  the  neglect  of  Tay- 
lor to  give  bond  and  take  the  oath  of  office. 
Tm^  as  said  in  State  v.  Hoi^lns,  10  Ohio  St 
609,  511:  "This  failure  was  canaed  by  the 
act  of  Clod,  and  not  by  the  laches  of  the  par- 
^ ;  but  ito  effect  upon  the  office  is  the  same 
wbatever  may  have  been  Ite  cause." 


ev^  wotA  and  seutenco  of  the  Gmstltotton. 
and,  if  ttiere  Is  a  seeming  confilct  In  some 
of  tile  statntwy  provisions,  they  must  yield 
to  the  Constitution.  A  number  of  anthorl- 
tiee  have  been  cited  by  counsel  for  ther  side 
supporting  their  respective  contoitlons.  In 
none  of  the  cases,  however,  was  there  con- 
sldffied  or  Involved  constitotlonal  provisions 
similar  in  form  or  substance  to  sections  10 
and  11  of  artlde  12  of  the  Colorado  Orastt- 
tntlon;  nor  do  we  find  that  our  own  courts 
have  ever  before  considered  said  sections.  In 
People  ez  reL  Boblnson  v.  Boui^ton,  6  Oolo. 
487,  the  reapondnit  was  the  Incnmboit  vt  the 
preceding  term.  His  saccessor  was  tiected, 
qualified,  and  died  before  his  term  commenc- 
ed. Tlw  county  oommlsdrairas  appointed 
Boblnson  to  the  new  term,  and  respondent 
contraded  for  the  li^t  to  hold  ovor  until  the 
next  election.  We  there  held  that,  as  the 
deceased  officer  had  qualified,  a  vacancy  ex- 
isted at  the  expiration  of  Bougtaton's  term, 
and  pointed  ont  that  "the  cases  which  hOId, 
under  similar  constitotlonal  provisions,  that 
the  death  of  the  t^lcer^ect  befwe  altering 
into  possession  of  his  office 'creates  no  vacan- 
cy" are  **ba8ed  upon  the  fact  that  sndi  de- 
ceased officer  had  not  qualified  In  his  office." 
It  Is  to  be  observed  that  the  omstltotlonal 
provisions  determinative  of  this  case  were 
not  there  under  consideration,  or  even  refer- 
red to,  and  the  condnslons  arrived  at  in  tiiat 
case  In  na  wise  conflict  with  tbe  results  here 
reached.  In  People  ez  roL  Williams  v.  Bold, 
11  Colo.  138.  17  Pac.  802,  and  Id.,  11  Oola 
141, 18  Pac  341,  Bald  was  oorvlng  in  the  office 
of  county  treasurer  under  a  previous  election, 
and  his  term  would  expire  on  the  0th  of  Jan- 
nary  following.  He  was,  however,  at  the  pre- 
ceding election,  re-Olected  to  the  same  posl- 
U<nL  The  commoicemait  of  the  term  of  of- 
fice of  counfy  treasurer,  however,  had  been 
dianged  fnnn  January  to  July.  Bold  was 
in  the  office,  yet.  Inasmuch  as  his  first  term 
expired  on  the  0th  of  January,  end  the  law 
had  changed  the  commencement  of  the  term 
of  office  to  the  second  Tuesday  In  July,  this 
court  held  that  a  vacancy  existed  hi  the  of- 
fice of  county  treasurer  between  eald  dates 
In  January  and  July,  and  that  Williams,  who 
had  been  appointed  by  the  board  of  county 
commissioners  to  fill  the  vacancy,  was  entl- 
tied  to  the  office  in  the  Interim.  The  same 
constitutional  and  statutory  provtsions  In- 
volved In  this  case  were  then  a  part  of  the 
law  of  the  state. 

We  have  no  hesitancy  In  declaring:  Tbit 
an  appointee  to  fill  a  vacancy  under  our  law 
holds  until  the  next  general  election.  If  no 
new  term  Intmwes  between  the  time  of  his 
appointment  and  the  time  of  such  elction; 
but  If  a  new  term  commences  during  the 
Interval,  the  term  of  the  appointee  ends,  and 
the  one  entitled  to  the  new  term  has  a  right 
thereto;  but  if  such  one  on  the  arrival  of 
the  term  does  not  appear  and  qualify,  though 
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th«  leuon  thweof  te  dMtli,  then  !•  a  tickd- 
cy  In  the  office  for  the  term.  That  until  u 
ajTPointmcnt  la  made  the  incnmbait  of  the 
prerloai  ttttm  holds  vnr;  but  when  an  a]F 
polntDMDt  la  made,  and  the  appointee  qnall- 
flea»  tike  ^vrtona  term  ud  the  rights  of  the 
IncnrabeDt  to  the  office  an  ended. 

It  therefore  neceetarUy  follows  that  the 
Jadgment  of  tlw  trial  court  was  wrong.  Tb» 
respondent  should  be  ousted  from  the  office  of 
sheriff  ot  Montrose  coontr.  and  the  rdator 
admitted  ther^  The  Jodgmoit  Is  thereftin 
reversed,  with  Instructions  to  the  trial  court 
to  enter  an  order  In  conformity  with  the 
views  here  eqvessed. 

Reversed  and  remanded. 

OAUPBBLL  and  OABBSST,  33^  dissent. 


(«  oolo.  an) 
8TATB  BOARD  OT  AORIOtTimTBlB  v; 

DIUIGK  at  aL 
(Sopmn  Ooort  of  Oolmdo.  Dec,  6b  1900.) 

1.  BTATBS  d  101*)  —  BUILDIlf O  OORTBACI  — 

Tkbhs— AasEDonT  to  Pat  Loira— Bond. 
He  State  Board  of  Acricnltare  In  contract- 
ing for  the  constmctloD  of  a  state  bnilding, 
thou^  aathorized  to  inaert  a  covenant  In  the 
contract  that  the  contractor  pay  the  bills  of  ma- 
terialmen and  laboien,  the  mere  civing  of  a  con- 
tractor's bond  conditioned  for  sucn  payment  was 
not  a  pnxaise  by  the  contractor  to  pay  the  same, 
where  the  coatmct  contained  no  inch  obl^ation. 

a Ed.  Kote.— For  other  cases,  see  States,  Cent. 
1.198;  Dee.  Dig.  1 101.*] 

2.  SfATia  a  lOB*)— Btnuiiira  OoiinAOTo»^ 

AonOH  OR  BOHO. 

A  complaint  on  the  bond  of  a  state  bnlldinr 
contractor  for  the  use  of  laborers  and  material- 
men remaining  unpaid,  alleging  that  the  bond 
wsa  oondlttoned  that  the  contractor  should  pay 
ail  each  claims^  but  falUog  to  aver  that  the 
building  contract  which  the  oond  was  expressly 
given  to  secure  ao  reqnlied,  was  fatally  defec- 
tive. 

[BM.  Nota^Ite  other  cssie,  see  Statsa;  Dec 

Dig.  I  10O.*l 

8.  Statbs  (1 101*)— ButLDxa's  Boiro— Conbid- 

XBATIOIf. 

Where  a  bnilder's  contract  contained  no 
stipolatlon  binding  the  builder  to  pay  laborers 
and  materialmen,  a  provision  of  the  bond  secur- 
ing performance  t)i  the  contract  rsqntrlng  pay- 
ment of  such  claims  would  be  regarded  as  with- 
out consideration. 

[Ed.  Note.-"For  other  cases,  see  States,  Cent. 
Dig.  I  98;  Dec  Dig.  I  101*] 

Appeal  from  District  Court,  larlmtt  Coun- 
ty; Oirlstlan  A.  Bennett,  Judges 

Action  hr  the  State  Board  of  Agriculture, 
a  corporation,  for  ttie  use  ot  cntaln  laborers 
and  materialmen,  against  W.  T.  Dimlck  and 
others  on  the  bond  ot  Dimlck  as  contractor 
for  the  ctmstmctlon  of  a  state  buOdlng. 
From  a  judgment  sustaining  a  demuixer  to 
the  cunplatnt  for  want  <MC  facts,  plaintiff  ap- 
peals. Affirmed. 

T.  J.  Ijtf  twkh  and  Mewtmi  W.  Oppe,  for 
app^snt  Qaihott  St  Obunmer,  fbr  appel- 
lees. 


CAMPBBLUJ.  Tnm  the  Judgment  of  dis- 
mlssal  of  the  action  entered  after  the  court 
sustained  defeidantB'  -demurrer  to  tlie  com- 
plaint on  the  ground  that  it  did  not  state  a 
caow  of  action,  the  ^Intiff  anwala.  No 
question  was  raised  by  special  demurrer  as  to 
the  capadtr  ut  the  plaintiff  to  sue  or  as  to  a 
defect  of  partiesi  ^le  sole  tiuestlon  Cor  con- 
idderatlon  hue  is  whether  the  complaint 
states  a  cause  <tf  aettoo. 

From  tacts  of  which  we  have  Jodldal 
knowledge  and  from  the  allegations  of  the 
comidalnt,  It  ajwears  that  the  State  Board 
of  Agricnltnn  ia  a  body  corporate,  one  at 
the  state's  governmental  agencies,  and  Is  In- 
trusted with  the  management  of  the  agricul- 
tural college.  It  let  a  ccmtraGt  to  W.  T. 
Dlmidc  to  erect  for  it  a  collegB  bulldlo&  and, 
to  secure  and  guarantee  Its  perf(»-mance,  Di- 
mlck, the  contractor,  with  sureties,  executed 
and  ddlvered  to  the  board  as  obligee  a  bond 
in  tho  penal  sum  of  fl,000^  the  condition  of 
which  is:  "If  Ihe  said  Walter  T.  Dhnlck 
shall  well  and  truly  fulfill  the  requiruneota 
of  one  certain  contract  entored  into  the  9th 
day  of  June,  1905,  for  the  erection  and  ccnn- 
pletl<m  of  an  ini^tanent  bnilding  ttx  the  said 
the  State  Agricultural  Board  and  shall  pay 
all  bills  In  connectltm  with  the  erection  of 
said  bnilding,  then  this  bond  shall  be  null 
and  void;  otherwise  it  shall  remain  in  full 
force  and  effect"  Diml(^  completed  tiie 
bnilding  In  accordance  with  the  plans  and 
specifications,  but  did  not  pay  all  bills  which 
be  Incurred  in  Its  erection,  those  unpaid  for 
material  and  labor  amounting  to  more  than 
the  penalty  of  the  bond.  Upon  such  ascer- 
tainment and  after  unsuccessfully  demanding 
payment  thereof  from  the  saretles,  the  board 
authorised  the  holders  of  this  indebtedness  to 
bring  this  action  In  Ite  name,  for  tiielr  use 
and  benefit,  to  recover  the  penalty  of  the 
bond.  From  these  facts  must  be  determined 
the  snffldency  of  the  complaint 

That  pleading  does  not  set  out  the  contract 
farther  than  that  a  building  was  to  be  erect- 
ed In  accordance  with  c^tain  plans  and  spe- 
clfl cations.  Tbero  Is  no  averment  therein 
that  the  bond  was  given  for  the  benefit  of 
those  who  should  fumlab  materials  for,  or 
do  labor  upon,  the  balldlng;  but  the  allega- 
tion in  that  behalf  is  that  the  bond  was  given 
to  secure  and  guarantee  the  performance  of 
the  contract  The  condlti<m  of  ttie  bond  it- 
a^,  as  will  appear  from  the  above-quoted 
language,  was  for  the  payment  of  all  bills 
in  connection  with  the  erection  of  the  build- 
ing; but,  so  far  aa  appears  from  the  com- 
plaint there  was  no  provision  of  the  contract 
by  which  the  omtractor  agreed  to  pay  such 
blUa  The  theory  of  the  plaintiff  is:  Since, 
under  the  law  of  this  stete,  public  buildings 
are  immune  from  liens  for  labor,  or  ma- 
terial, and  the  mechanic's  lien  act  Is  not  In 
any  way  applicable  to  them,  that  the  evident 
Intention  of  the  state  board  In  requiring  this 
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fbul^,  bat  directly  for  tbe  buwflt  of  material- 
men and  laborers,  and  that,  If  tbe  condltltm 
9t  tb»  bond  vltb  reference  to  the  payment 
of  such  bOls  waa  not  obeerred,  they  might 
bring  Uila  actlim  In  the  name  of  ttie  board 
to  ei^OTce  it  On  ttie  contrary,  tbe  defend- 
anta*  claim,  4nter  alia,  la  tbat  in  Uie  absence 
fran  the  complaint  of  an  auction  that  the 
contract  contained  a  prorlslon  Imposing  on 
the  omtractor  the  Aaty  to  pay  sach  bills,  or 
a  coveoant  by  blm  to  pay  them,  the  men  re- 
dtal  In  the  bend  aa  to  OuIt  payment  u  one 
of  Its  condltlona  wlU  not  bind  the  sureties 
to  pay  them.  In.  otbOT  words,  altboogh  It  be 
within  die  power  of  the  state  board  to  Insert 
in  thft  contract  a  corenant  by  the  contractor 
to  pay  these  bills  and  to  exact  Oila  bond^ 
stiU,  nnleaa  In  the  bnlldlnf  contract  Itself 
tbe  contractor  agreea  to  pay  fhon,  the  giv- 
ing of  a  btmd.  one  of  whose  conditions  re- 
quires their  payment,  will  not  be  construed 
Into  a  ivomise  to  pay.  In  City  and  County 
ot  DoiTOr  T.  Hlndry,  40  Colo.  42,  90  Pac 
1028»  U  Lu  B.  A.  (N.  S.)  1028,  and  Interna- 
tional Trust  Company  r.  Keefe  Manufactur- 
ing and  Investment  Company.  40  Colo.  440, 
91  Pac.  91S,  It  waa  held  to  be  within  the 
power  and  a  duty  of  tbe  public  authorities 
Id  a  case  like  the  present  to  require  of  a  con- 
tractw  that  he  agree  In  hiB  bnlldlng  ocmtract 
to  pay  material  and  labor  bills.  Wltb  the 
reasms  tor  audi  holding  we  are  not  now  con- 
coned.  Tbe  declal<»ui  r^eifred  to  have  es- 
tabUshed  the  law  In  this  jurisdiction.  If  a 
fair  constmctloa  of  tbe  complaint  shows  that 
the  state  board  and  tha  contractor  Intmded 
the  bond  to  be  tor  the  boiefit  ot  labor  and 
materlalmai,  we  must  bold  tbe  complaint 
good.  There  Is  no  auction*  aa  we  have 
-aald.  tbat  such  was  the  Intention.  On  tbe 
contrary,  the  express  all^tloa  Is  that  it  waa 
given  to  secure  the  performance  of  tbe  con- 
tract There  being  no  allegation  In  the  com- 
plaint tbat  the  ctmtract  required  tbe  con^ 
tractor  to  pay  for  labor  done  ni>on  or  ma- 
terial that  entered  Into  the  constmcUw  of 
tbe  building,  a  bond  to  secure  the  perform- 
ance of  tbat  contract  could  not  be  omstmed 
to  extend  to  labor  and  materialmen,  but  la 
limited  to  the  performance  of  the  contract 
Tbe  condlthm  of  tbe  bond  tbat  audi  bllla 
«ie  to  be  paid,  otherwise  the  bond  should 


sld»ed  a  prmnlse  without  consideration.  A 
numbw  of  authorities  are  dted  pro  and  con. 
Among  others  tbe  plaintiff  has  dted  Btikes 
ft  Oo.  et  aL  V.  Bryan  ^  al..  64  Iowa,  B61.  21 
N.  W.  83;  Lyman  v.  City  of  Lincoln  et  aL,  88 
Neb.  704,  67  N.  W.  C31;  Buffalo  Forge  Co.  v. 
Cullen,  etc.,  Co.,  106  Mo.  App.  484,  79  S.  W.  ' 
1024.  Defendant  cites  Jefferson  v.  Asch,  S3 
Minn.  446,  55  N.  W.  604.  89  Am.  St  Rep. 
618;  reported  with  annotations  in  25  L.  B. 
A.  257;  Vroomau  v.  Turner,  69  N.  Y.  280,  26 
Am.  Bep.  106;  Green  Bay  Lumber  Co.  v. 
School  Dlst,  121  Iowa,  663,  97  N.  W.  72; 
Montgomery  v.  Spencer,  IS  Utah,  48S,  60  Pac. 
623.  Many  other  authorities  will  be  found  In 
the  opinions  In  these  cases.  An  examina- 
tion of  tbe  cases  on  this  subject  discloses,  as 
said  by  tbe  Supreme  Court  of  Utah  In  Mont- 
gomery V.  Spencer,  that  generally  there  must 
be  an  express  covraiant  that  a  contractor 
should  pay  the  claims  of  those  not  Immediate 
parties  to  a  contract  to  entitle  them  to  sue 
to  enforce  tbe  penalty  of  a  bond  which  is  giv- 
en secure  Its  performance.  Since  the  com- 
plaint fails  to  allege  tbat  some  proTlsion  of 
bis  contract  wltb  the  state  board  required 
the  builder  to  pay  materialmen  and  labor- 
ers, we  must  bold  tbat  tbe  latter  are  not  en- 
titled to  sue  upon  the  guaranty  bond  as  one 
given  for  their  bene.flt  Tbe  distinction  we 
have  pointed  out  is  well  illustrated  In  the 
litter  Iowa  cases.  We  have  found  no  well- 
considered  case  where  a  guaranty  bond  is 
held  to  be  for  the  benefit  of  those  who  are 
not  parties  to  a  contract  performance  of 
which  the  bond  secures.  In  the  absence  from 
the  contract  either  of  an  express  agreement 
of  the  contractor  to  pay  to  such  third  per- 
sons for  matnlal  or  labor,  or  of  such  words 
as  require  of  blm,  before  final  payment  the 
productltm  of  a  receipt  showing  tbat  no  liens 
or  daims  therefor  are  In  existence,  or  the 
prodnctlon  of  receipts  showing  the  payment 
of  such  bills,  or  some  similar  provision  which 
tbe  courts  hold  equlvalait  to  an  express  con- 
tract to  pay  them. 

Tbe  Jud^ent  of  the  court  below,  being  Id 
accord  with  our  views.  Is  affirmed. 

Affirmed. 

STBBLBt  0. 3n  and  HUSSEB,  J«  emcar. 
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MEMORANDUM  DECISIONS. 


PABMBLEB  et  al.  t.  DIXON  et  al.  (CHt. 
047.)  (Court  of  Appeal,  Third  Distriiit,  CUi- 
fmnia.    Oct.  22.  Appeal  from  Superior 

Court,  Placer  County;  John  P.  B!liaoii.  Judge. 
Action  by  Elmer  B.  Parmelee  and  otben  against 
Fred  Dixon  and  others.  From  a  judgment  for 
plaintifEB,  and  an  order  denying  a  motion  for 
new  trial,  defendants  appeal.  Affirmed.  Tuttle 
&  Tuttle  and  Tabor  &  Tabor,  for  appellants. 
John  M.  Fulwiler,  for  respondents. 

OHIPMAN,  P.  J.  Action  to  quist  title  to  m 
certain  ditch  and  the  water  flowing  therein. 
Plaintiffs  had  judcment,  from  which,  and  from 
the  order  denying  their  motioD  for  a  new  trial, 
defendants  appeal.  The  ditch  in  question, 
known  as  the  "Bradford  Ditch,"  taking  Its  wa- 
ter from  what  is  known  as  "Grouse  CaQon,"  has 
been  in  use  for  over  40  years  in  operating  the 
mines  now  owned  by  plaintiffs.  Defendants  al- 
1^  the  ownership  of  mines  adjacent  to  the 
Bradford  Ditch  intermediate  Its  head  and  plain- 
tifTs  mines.    In  S«>tember,  1904,  defendants 

Swted  a  notice  of  location  of  the  waters  of 
rouse  CaQon  and  appropriated  and  took  pos- 
session of  a  portion  of  the  Bradford  Ditch, 
claiming  that  plaintiffs  for  more  than  12  years 
immediately  preceding  said  location  "have  failed 
and  neglected  to  cause  any  water  to  run  through 
tlte  said  Bradford  Ditdti  as  described  in  their 
complaint,  and  have  failed  and  neglected,  for 
said  iwriod,  to  keep  said  ditch  in  repair  so  that 
water  could  flow  through  the  same,  and  have 
abandoned  said  water  right  and  the  said  ditch," 
Tbe  court  made  Bndings  in  favor  of  plaintiffs 
and  negativinx  tlie  avennents  of  the  answer. 
There  was  evidence  of  the  nae  of  the  water  of 
Qrouse  CaQon  by  means  of  the  Bradford  Ditch 
as  early  as  1S60  by  plaintiffs  and  their  prede 
cessors  in  estate,  down  to  1004,  when  defendants 
initiated  their  claim,  took  pomeablon  of  the 
dltcli,  and  deprived  paaintlffa  of  the  nse  of  the 
water.  There  were  years  when  all  tb*"  water 
flowing  in  the  cation  was  need  by  plaintiffs,  and 
other  years  when  thej  did  not  use  all  of  it. 
Some  years  the  full  flow  at  low  water  was  all 
required  for  hydraulit^lng,  au'l  others  oiiiy  a 
part,  when  the  mine  was  operated  by  drifting; 
bat  it  was  all  claimed  and  used,  and  there  was 
no  evidence  of  abandonment  or  disuse  for  such 
period  as  would  justify  the  inference  that  plain- 
tiffs or  their  predecessors  had  surrendered  their 
rights  to  tbe  water  or  the  ditch,  or  Intended  so 
to  do.  The  case  presents  no  question  of  law 
requiring  notice.  Upon  some  points  there  Is 
conflict  in  tbe  evidence;  but  a  careful  reading 
of  the  record  discloses  ample  support  for  the 
findings.  No  useful  purpose  would  be  subserv- 
ed by  etating  the  evidence.    The  Judgment  and 

order  are  affirmed.   

Wa  concnr:   BURNETT,  J.;  HABT,  J. 


BAKER  et  al.  v.  STARCKB.  SAME  v.  J. 
J.  &  W.  W.  JfUENZENMATBR.  (Supreme 
Gourt  of  Kansas.  Nov.  6,  1900.)  Error  from 
District  Court.  Geary  County;  O.  L.  Moore, 
Judge.  Actions  between  Josiah  Baker  and  H. 
Culham  and  Walter  Starcke,  and  between  Jo- 
siah Baker  and  H.  Culham  against  J.  J.  &  W. 
W.  Muenzenmayer.  Judgment  for  plalntiCFs. 
and  defendants  bring  error.  Affirmed.  W.  S. 
Boark,  for  plaintiffs  m  error.  James  B.  Humph- 
rey, for  defendanta  in  error. 

PER  CURIAM.  These  actions  were  brought 
bj  tbe  indorsees  against  the  makers  of  promis- 
sory notes.  The  defense  was  that  the  notes  were 
■Ivea  fox  a  patent  right,  and  did  not  contain 


the  words  "Given  for  a  patent  right,"  and  that 
the  provisions  for  the  registration  of  the  letten 
patent  had  not  been  eonmlied  with  .by  the  payee. 
Gen.  St  1901.  {  4866.  The  notes  were  ind«^ 
to  the  plaintiffs  for  value  before  maturity,  and 
the  only  question  was  whether  they  took  them 
without  notice  of  the  infirmity.  Upon  this  ques- 
tion the  evidence  was  cmflietliif,  and  the  court 
found  for  the  plaintiffs.  Aa  Oeie  was  cnupe- 
tent  and  substantial  testimony  •upportinv  Ota 
fittditigB,  and  no  error  appears  in  taa  proceed- 
ings, the  Judgments  are  affirmed. 

CAZZEILLB  V.  BROWN.  (Saprems  Court  ot 
Kansas.  Dec.  11,  1909.)  Appeal  from  Court  of 
Common  Flees,  Wyandotte  County ;  William  G. 
Holt,  Judge.  Action  by  May  Caczelle  against 
William  Brown.  Judgmeot  for  plalntiflC  and 
defendant  appeals.  Affirmed.  John  A.  Hale 
and  Heury  E.  Dean,  for  appellant  L,  W.  Kep- 
linger,  for  appellee. 

PER  CURIAM.  Aided  by  the  inferences  legit- 
imately to  be  drawn  from  the  proved  facts,  the 
evidence  is  abundant  to  sustain  the  referee's 
findings.  No  question  of  prior  or  subsequent 
creditor  Is  involved.  The  finding  is  that  the 
money  in  controversy  belong!  to  Brown.  Jodc- 
ment  affirmed. 

COOK  T.  WILLIAMS.  (Sapreme  Court  of 
Kansas.  Dec  11.  1909.)  Appeal  from  District 
Court,  Cowley  County ;  O.  L.  Swarts,  Judge. 
Action  by  Cliff  R.  Cook,  doing  business  as  the 
Col<mIal  Pnfnm?  &  Toilet  Oompany,  against 
M.  Ii.  Williams.  Jadgment  for  plaintiff.  De- 
fendant appeals.  Affirmed.  C.  T.  Atkinson  and 
C.  R.  Pollard,  for  appellant,  nnlconer  &  Con- 
niugham,  for  appellee. 

PBR  CURIAM.  Tbe  court  property  held  de- 
fendant bound  by  his  bill  of  particulars  as  to 
what  the  fraudulent  acts  of  the  plaintiff  were, 
and  since  there  was  no  complaint  that  a  cata- 
logue was  not  sent  to  him,  or  that  tbe  plaintiff 
had  failed  to  (amlah  a  bcKid  as  required,  these 
were  not  facta  of  which  he  «rald  take  advantage 
on  the  trial.  Fraud  is  never  presumed,  and, 
the  court  having  rightly  dedded  that  there  was 
no  proof  Uut  any  of  the  representations  made 
by  the  plaintiff  were  false,  there  was  nothing 
to  submit  to  the  jury.  The  contract  was  in 
writing,  its  execution  was  admitted,  and  it  was 
not  proper  to  submit  to  the  jury  tbe  question 
what  the  contract  was.  If  a  Judgment  luid  been 
returned  In  favor  oi  the  dnendant,  it  would 
have  been  the  duty  of  the  court  to  sat  it  a^db 
The  Judgment  la  affirmed. 

DR.  JOSEPH  HAAS  REMEDY  00.  T, 
DONOVAN.  (Supreme  Court  of  Kansas.  Dec^ 
11,  1909.)  Appeal  from  District  Court,  Leav- 
enworth County ;  J.  H.  Ollpatrick,  Judge.  Ac- 
tion by  the  Dr.  Joseph  Haas  Remedy  Company 
against  J.  H  Donovan,  doing  business  as  the 
Donovan  Transfer  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed.  A.  EL 
Dempsey,  for  appellanL  F.  B.  Dawes  and  C 
P.  Rutherford,  for  appellee. 

PER  CURIAM.  This  case  turns  entirely  up- 
on a  question  of  fact,  whether  or  not  the  ap- 
pellee was  Incapacitated  by  reason  of  protracted 
drunkenness  from  entering  into  the  contract  at 
the  time  he  executed  the  order  sued  on.  It  is 
contended  by  the  appellant  that  there  is  not 
sufficient  evidence  to  sustain  the  finding  of  the 
Jury  In  favor  vt  the  appelleib  The  conit  below 
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It  is  tniB  taat  the  appellant  produced  in  en- 
dence  a  letter  written  bj  the  appellee  some  time 
after  the  execution  of  the  order  in  qaeation, 
aBsignlnff  another  reason  for  hia  failore  to  com- 
ply with  the  contract ;  but  the  appeUant'a  aalea- 
man  who  took  the  order  thereafter  called  upon 
the  appellee  to  collect  the  indebtedneas,  if  any 
indebtednen  existed  onder  the  contract,  and  the 
appellee  then  stated  as  a  reason  for  not  mahing 
the  payment  the  reason  assigned  in  the  letter 
and  the  farther  reason  that  he  was  drank. 
From  this  It  appears  that  the  appellant  had  no- 
tice of  this  defense  before  the  commencement  of 
this  action,  and  he  Is  therefore  not  prejadiced 
by  tlM  allied  "mending  of  his  hold"  by  the  ap- 
pdlee.  The  Judgment  <tf  the.  court  Is  ^rmed. 


OtLBl  et  aJ.  r.  WICKS  et  aL  (Sapreme  Ooart 
«f  Kansas.  Dec.  11.  1909.)  Appeal  from  Dis- 
trict Coart,  Samner  Oonn^;  G.  Lu  Swarts, 
JadEe.  Action  by  J.  A.  Gile  and  others  against 
W.  W.  Wicks  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal*  Affirmed.  James 
Xjawrence  and  Levi  Fergnsont  for  appellants. 
W.  W.  Schwinn,  for  app^ees. 

"PBR  OUBIAM.  Only  one  canse  <kC  action 
was  stated,  and  that  was  for  commission  for 
the  sale  of  the  mill  under  an  employment  by  all 
the  defendants,  who  were,  therefore,  properly 
made  parties.  The  fact  that  only  the  owner  of 
the  mill  signed  the  contract  to  converlt  did  not 
destroy  the  liability  of  Wicks  and  Barber  for 
the  ctunmission  due  their  agents  for  making  the 
sale.  The  contract  bound  the  purchaser,  and 
that  was  sntBcIent,  so  far  as  the  agents  were 
concerned.  The  letters  objected  to  were  com- 
petent to  proTe  the  attitude  of  the  purchaser, 
fm  which  plaintiffs  were  responslUe.  There  is 
abundant  evidence  showing  indlTldnal  liability 
on  the  part  of  Wicks  and  Barber,  and  this  lia- 
bility Is  not  affected  by  the  fact  that  the  corpo- 
ration's demnrrer  to  the  evidence  was  sustained. 
No  objection  was  made  to  the  abstract  famish- 
ed, or  to  the  title  it  disclosed,  and  they  cannot 
be  questioned  now.  The  court's  instructions 
are  not  open  to  the  criticism  made  upon  them. 
No  qnestfon  of  the  le^al  meaning  cit  effect  of 
the  contract  was  submitted  to  the  Jury.  What- 
ever the  terms-or  character  of  the  instrument. 
If  the  purdiBser  and  Wicks  and  Barber  intend- 
ed thereby  to  effect  the  trade,  the  purpose  of 
the  agency  was  then  and  there  accomplished, 
and  the  commission  for  making  the  trade  was 
earned.  Other  claims  of  error  are  as  unsub- 
stantial as  those  noticed,  and  the  Judgment  of 
the  district  court  is  afflrmed.  All  the  Justices 
concurring. 


KISTLBS  T.  HBARTBURO  et  sL  (Su- 
preme Court  of  Kansas.  Nov,  6,  1909.)  Error 
from  District  Court,  Shawnee  County ;  A.  W. 
Dana,  Judge.  Action  between  Betsey  Eistler 
and  Bertie  M.  Heartburg  and  others.  From 
the  Judnnent,  Elstler  brings  error.  Affirmed. 
J.  J.  Schenck  and  L.  H.  Greenwood,  for  plain- 
tiff in  error.  J.  B.  Larimer  and  Matt  Gampl)eU, 
for  defendants  In  error, 

PHR  CURIAM.  The  decision  of  this  case  is 
controlled  by  the  two  opinions  In  the  case  of 
King  V.  Molli^an,  61  Kan.,  at  pages  688  and 
692,  60  Pac.  731.  Separation  agreements  are 
not  per  se  contrary  to  public  policy,  and  neither 
fraud,  collusion,  nor  improper  ponwse  appesrs. 
On  the  oontiary,  tiie  contract  and  agreed  facts 
show  a  separation  for  cause  contemplated  as 
immediate,  and  immediately  taking  place.  The 
matter  of  a  divorce  was  merely  a  contingency, 
which  might  or  might  not  arise.  The  real  pu> 
pose  was  to  adjuat  property  and  other  rights, 
and  not  to  facilitate  a  divorce.  If  an  Immediate 
dlvwret  had  been  In  contemplation,  the  parties 


the  agreement  not  to  contest,  if  a  divorce  suit 
followed,  was  void;  but  that  was  not  the  thing 
which  induced  the  contract,  or  the  consideration 
upon  which  the  lawful  stipulations  depended, 
and  it  may  be  disregarded.  If,  however,  the 
whole  contract  be  treated  as  void,  It  was  fully 
executed  as  to  all  snbjects  embraced  In  this  con- 
troversy, and  consequently,  as  in  the  MoUohan 
Case,  will  not  be  disturbed.  There  is  no  claim 
that  the  property  arrangement  effected  accord- 
ing to  the  contract  was  unfair,  unjostr  or  In- 
eqnital>l&  Judgment  affirmed. 


STATB  V,  BOBB.  (Supreme  Court  of  Kan- 
sas. Nov.  6,  1909.  Rehearing  Denied  Dec.  17, 
1909.)  Appeal  from  District  Court,  Franldin 
County;  IS.  A.  Smart,  Judge.  Proceeding  by 
the  State  aninst  Vincent  C.  Robb.  From  the 
Judgment,  Robb  appeals.  Reversed  and  re* 
manded.  F.  A.  Waddle,  for  appellant.  P.  8. 
Jackson.  Atty.  Oeo..  and  W.  B.  Pleasant,  for 
the  State. 

PER  OTTRIAM.  The  court  is  satisfied  the 
Judgynont  in  this  case  ought  to  be  reversed,  but 
It  is  m  some  doubt  as  to  what  indication  should 
be  given  the  trial  court  respecting  the  future 
disposition  of  the  case.  It  seems  quite  dear 
that  the  person  liolding  the  office  of  district 
judge  was  tha  real  snbject  of  a^llant*8  an- 
imadversion. Incidentally  he  gave  expression 
to  two  or  three  sentences  which  might  indicate 
a  purpose  to  Influence  Judicial  action ;  but  it 
was  Impossible,  under  the  circumstances,  that 
they  should  have  any  such  effect  The  disclaim- 
er of  intentional  disrespect  to  or  contempt  of 
the  court,  which  appellant  promptly  and  sum* 
bly  <^ered,  could  not,  of  course,  relieve  from 
responsihiUty  for  improper  language ;  but,  reiul- 
ing  the  information  and  the  answer  together,  it 
Is  apparent  that  appellant  was  guiltv  of  con- 
tempt in  a  tecbnicsJ  sense  only,  and  the  admin- 
istration of  Justice  will  rarely,  if  ever,  be  Impair- 
ed by  technical  cmtempts.  l^e  trial  court's  es- 
timate of  the  offense  seems  to  have  been  affect- 
ed by  a  numbw  of  Independent  matters  only  re- 
motely, if  at  all,  pertinent  to  the  inquiry,  and 
even  then  ttie  case  was  deemed  one  for  parole, 
rather  than  sentence.  The  appellant  ought  to 
have  been  dlscbarged,  rather  than  paroled,  and 
at  most  no  more  tnan  a  nominal  fine,  sufficient 
to  carry  the  costs,  should  have  been  imposed. 
The  Judgment  Is  one  from  which  an  appeal  lies. 
Reversra  and  remanded. 

BfiNSON,  J.,  not  sitting. 


WHITTBKIND  et  al.  v.  CHICAGO  LUM- 
BER OO.  et  al.  (Supreme  Court  of  Kansas. 
Dec.  11,  1909.)  Appeal  from  District  Court. 
Shawnee  County;  A.  W.  Dana,  Judge.  Action 
by  W.  J.  Whittekind  and  others  against  the 
Chicago  Lumber  Company  and  others.  Judg- 
ment  for  plaintiffs,  and  defendants  appeal.  Af- 
firmed, James  B.  Larimer  and  F.  a.  Foster* 
for  appellants,  J.  J.  Schenck  and  W.  B.  Atcibl- 
Bon,  for  appellees. 

PBB  OUBIAM.  The  question  in  this  case  is 
one  of  fact.  Who  owned  the  property  in  con- 
troversy, the  husband  or  the  wife?  The  facts 
and  circumstances  relied  on  by  the  defendant  to 
prove  ownership  in  the  husband  are  not,  eitiier 
singly  or  considered  together,  conclusive  as  a 
matter  of  law.  Bach  one  Is  merely  an  item  of 
evidence,  with  more  or  less  probative  forces 
This  proof  is  met,  first,  by  evidence  exidalning 
it  and  breaking  its  ajvarent  effectiveness;  and, 
second,  by  affirmative  testimony,  wUeh,  if  believ- 
ed bj  the  trial  court,  established  ownership  In 
the  wlfa  The  court  found  for  the  wife.  Veiy 
clearly  this  contt  cannfft  inttrtm  Jndsmwt 
affirmed. 
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STATE  PUB.  00.  T.  ■STKARN-S,  Maror,  et 
al.  (Sapreme  Ooort  of  Oklahoma.  Not.  0, 
190e.>  AppUcation  bj  the  State  Publishing 
Company  tor  writ  4tf  mandamus  agaiQat  Ftuok 
P.  Stearna,  Mayor,  and  others.  Writ  denied. 
Freeling  &  Hood  and  W.  W.  Blakely,  for  plain- 
tiU.  P.  O.  CasBldr  and  W.  B.  Pendleton,  for 
defendants 

TUBNEB,  J.  On  Jub-  2S.  1908,  the  State 
Pnbllshing  Company  filed  in  this  court  ita  orig- 
inal proceedings  in  mandamns.  The  petition 
substantially  states  that  it  is  a  domestic  corpo- 
ration engaged  in  the  business  of  pablishing. 
printing,  and  circulating  a  daily  newspaper  m 
the  city  of  Shawnee,  known  as  the  "Daily  Her* 
aid":  that  defendants  Frank  P.  Steams  and  A. 
D.  Uartin  are,  respectirely,  mayor  and  city 
clerk  of  the  city  of  Shawnee,  a  ci^  of  the  first 
class  under  the  laws  of  the  state;  that  on  May 
12,  1908,  said  city,  through  its  mayor  and  city 
council,  pursuant  to  a  resolution  duly  passed, 
entered  mto  a  contract  with  plaintiff  and  let 
and  awarded  it  the  printing  of  ail  ordinances, 
resoluticms,  and  other  things  required  of  it  by 
law  to  be  published,  for  a  stipniated  price  (and 
it  filed  a  copy  thereof  as  an  uhibit  to  its  peti- 
tion), and  tnat  it  had  theretofore  from  time  to 
time  received  from  said  city  clerk  all  such  mat- 
ters for  publication;  that  theretofore,  to  wit,  at 
the  city  election  in  April,  1908,  a  boajd  of  free- 
bolden  was  doiy  elected  In  said  city,  and  after- 
wards prepared  and  submitted  to  the  mayor 
thereof  a  charter  in  due  and  leral  form,  which 
be  is  about  to  publish  as  proTlded  by  law,  and 
wliich  he  and  said  city  clerk  have  refused  and 
are  refusing  to  deiirer  to  plaintiff  for  publica- 
tion as  by  the  term*  of  said  contract  provided, 
and  are  attempting  to  deliver  the  same  to  anoth- 
er publication  in  said  city,  which  is  threatening 
to  publish  the  same;  that  plaintiff  is  entitled  to 
pnuish  the  same  by  virtue  of  Its  said  contract, 
and  that  in  order  ao  to  do  it  must  receive  the 
manuscript  thereof  on  or  before  the  23d  day  of 
July,  for  the  reason  that  on  the  momipg 
of  the  24th  said  charter  must  be  duly  and  regu- 
larly published  as  required  by  law — and  prays 
this  court  to  issue  its  peremptory  wnt  of 
mandamus,  requiring  said  defendant  Frank  P. 
Steams,  as  mayor  aforesaid,  to  delirer  to  it  the 
manuscript  or  copy  of  said  charter  for  publica- 
tion as  by  said  contract  required.  The  answer  In 
substance  admits  the  allegations  of  the  petition, 
except  that  the  printing  of  the  charter  falls 
within  the  terms  of  said  contract,  which  is  de- 
nied, and,  for  reasons  stated,  avers  that  defend- 
ants are  about  to  let  said  printing  to  another 
newspaper  published  in  Shawnee  at  a  cost  of 
$300,  as  to  publish  the  same  in  plaintiff's  newa- 

Saper  wonld  cost  said  city  the  sum  of  12,186,  If 
one  according  to  the  terms  of  said  contract, 
and  asked  to  be  discharged  etc.  On  the  author- 
ity of  Homesteaders  v.  McCombs  (recently  de- 
cided by  this  court,  but  not  yet  officially  report- 
ed) 103  Pac  691.  this  case  should  be,  and  It  is 
according,  diwniised.  All  the  Jnstkes  con- 
cur. 


AiDAMS  T.  STATE.  (Orimlnal  Court  of  Ap- 

f teals  of  Oklahoma.  Nov.  22,  1909.)  Appeal 
rom  District  Court.  Latimer  Oouni? ;  Malcolm 
B.  RoBser,  judge.  Willie  Adams  was  convicted 
of  larceny,  ana  sentenced  to  two  vears'  impris- 
onment  In  state  prison.  His  petition  In  error 
and  case-made  was  filed  in  the  Supreme  Court 
on  August  T,  1908,  and  was  by  the  Supreme 
Oonrt  transferred  to  this  court  as  provided  by 
law.  Dismissed.  Charles  Ia  Moore,  Asst 
Atty.  Oen.,  foe  the  State. 

PEB  CUBIAM.  Motion  having  been  filed  in 
the  above-entitled  cause  to  dismiss  the  appeal, 
on  the  grounds  that  notices  to  the  county  attor- 
ney itf  said  county  and  the  clerk  of  the-  district 
?oart  that  the  defendant  appeals  from  the  judg- 
ment rendered,  havs  never  been  served  ss  re- 
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quired  by  section  561<^  Wilson's  Bev.  &  Ann. 
St.  1908,  and  notice  of  saJd  motion  to  dismiss 
having  been  served  as  required  by  rule  8  of  the 
rules  of  this  court  (101  Pac.  viil),  and  no  ap- 
pearance having  been  made  to  resist  said  mo- 
tion, the  court  finds  there  is  nothing  in  the  rec- 
ord showing  proof  of  service  of  notices  that  ap- 
pellant appaua  from  the  judgment  as  regoired 
by  law.  Uptm  the  record  before  us,  there  is 
nothing  which  confers  jurisdiction  upon  this 
court  to  review  the  errors  set  forth  in  the  peti- 
tion in  error.  There  is  no  case  in  diis  court. 
For  the  reasons  stated,  tite  nuivorted  appeal  fa 
dismissed,  at  the  cost  of  pUutiS  In  error. 


DAVIB  et  al.  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec  1,  1909.)  Error 
from  Seminole  County  Court;  T.  S.  Cobb, 
Judge.  Friday  Davis  and  Isreal  Davis  were 
convicted  of  resisting  an  executive  officer,  and 
they  bring  error.  Dismissed.  Crump,  Bngers 
&  Harris,  for  plaintiffs  in  error. 

PEB  CUBIAM.  The  plaintiffs  in  error  were 
tried  and  convicted  for  tne  offense  of  resisting 
an  executive  officer  In  the  performance  of  his 
duty,  and  judgment  rendered  that  they  be  con- 
fined in  the  county  jail  of  Seminole  county  for 
SO  days  and  each  pay  a  fine  of  $50,  from  which 
Judgment  they  appealed  to  this  court  by  filing 
with  the  clerk  on  October  23,  1909.  their  peti- 
tion in  error  and  case-made.  On  November 
29th  there  was  filed  with  the  clerk  of  this 
court,  on  behalf  of  said  plaintiffs  in  error,  by 
their  attorneys  of  record,  a  dismissal  of  said 
appeal.  It  is  therefore  ordwed  that  said  ap* 
peal  be,  and  the  same  Is,  hexetqr  dismissed,  snd 
the  cause  remanded  to  the  county  contt  of  Sem- 
inole county. 


HAST  T.  TBRBITOBT.  (Criminal  Court 
of  Appeals  of  Oklahoma.  Nov.  18,  1909.)  Ap- 
peal from  District  Court,  Pottawatomie  Coun- 
ty; B.  F.  Burwetl.  Judge.  Charles  H.  Hast 
was  convicted  of  ciune,  and  appeals.  Dismiss- 
ed. Ghas.  West,  Atty,  Gen.,  and  Ohas.  I«. 
Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PEni  CUBIAM.  The  records  of  the  clerk  of 
this  court  show  that  cm  April  20,  1904,  a  peti- 
tion in  error,  with  case-made  attached,  in  the 
above-entitled  cause,  was  filed  In  the  Supreme 
Omrt  of  the  territory  of  Oklahoma,  and  that 
upon  the  admission  of  Oklahoma  as  a  state  said 
cause  was  transferred  to  the  Supreme  Court  of 
the  state  of  Oklahoma.  Upon  the  organization 
of  the  Criminal  Court  of  Appeals,  as  directed 
by  statute,  the  Supreme  Court  transferred  said 
cause  to  this  court;  but  no  record,  petition  in 
error,  case-made,  or  briefs  have  ever  been 
transferred  to  this  court.  No  appearance  has 
ever  been  made  in  this  court  Mi  b^alf  of  i^hi- 
tiff  in  error,  although  said  cause  hais  been  as- 
signed and  continued  from  term  to  term  since 
the  organization  of  this  court.  It  appearing 
that  plaintiff  in  error  has  abandoned  his  ap- 
peal, for  the  reasons  stated,  the  appeal  is,  on 
the  motion  of  Assistant  Attorney  General 
Charles  L.  Moore,  dismissed  for  want  of  pros-' 
ecution,  with  direction  to  the  district  court  of 
Pottawatomie  count?  to  cause  the  judgment  and 
sentence  to  be  carried  into  execution. 


INSKBEF  T.  erPATB^  (Orimlnal  Court  of 
Appeals  of  Oklahoma.  Nov.  27, 19090  Appeal 
from  Oteek  County  Court;  John  Carumers, 
Judge.  Application  of  Joseph  Inskeep  for 
writ  of  habeaa  corpus.  Writ  denied,  and  peti- 
tioner brings  error  to  the  Supreme  Court.  Caso 
transferred  to  Orimlnal  Court  of  Appesh. 
CJase  stricken  from  the  docket  Charles  west. 
Atty.  Gen,,  and  Charieu  L.  Moore,  Asst  Attr. 
Gen.,  for  respondent 

PEB  CURIAM.  Appellant  Joseph  Inskeep, 
filed  bis  petition  In  the  district  court  of  Cnsk 
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Muuftaivm  oi  sua  oisincc  couri  in  me  oapreme 
Ooort,  br  filing  with  the  clerk  of  said  court  B 
potitloD  in  error  and  case-made,  on  March  20, 
1908.  On  the  organization  of  the  Oiminal 
Court  of  Appeals,  said  cause  was  erroneously 
tnuisferred  to  this  court  TbB  Attorney  Gen- 
eral has  filed  th«  following  motion  in  said 
canse:  "Comes  now,  on  this  November  2,  1900. 
and  mores  the  court  to  strike  this  cause  from 
the  docket  for  the  reasons  following,  that  is  to 
say:  (1)  niat  this  la  a  civil  acUon,  being  in 
the  nature  of  a  petition  for  writ  of  babeas  eor- 
pua,  filed  in  the  diMrict  court  of  Creek  coonty, 
state  of  Oklahoma,  and  ovftr  which  this  court 
has  no  appellate  jurisdiction.  <2)  That  no  ap- 
peal  was  perfected  by  the  service  of  notices  of 
appeal  on  the  county  attorney  of  Creek  coun- 
ty, and  on  the  clerk  of  tha  district  court  of  said 
Creek  county."  From  our  examination  of  the 
files  in  the  caose,  we  must  conclude  that  this 
court  has  never  acquired  jurisdiction  of  the 
canae,  as  it  does  not  appear  from  the  record 
that  notices  to  the  county  attorney  of  Qnek 
county,  and  to  the  clerk  of  the  district  court  of 
Creek  county,  that  defendant  appeals  from  the 
Jodgment  rendered,  have  been  served  as  re- 
quired by  section  &610,  Wilson's  Rev.  &  Ann. 
St.  1908.  It  is  apparent  from  the  record  that 
said  caose  was  by  order  of  the  Supreme  Court 
inadvertently  transferred  to  this  court.  The 
motion  of  the  Attorney  General  is  thoefore 
allowed,  and  said  cause  is  ordered  to  be  strick- 
m  from  the  docket  of  this  court 


Br  parte  JUSTUS.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Dec  18,  1909.)  Petitloa 
of  Edward  B.  Justus  for  writ  of  habeas  corpus. 
Petition  denied.  Enbanks  &  Btder  and  Chas. 
T.  Keller,  for  petitioner. 

PER  CURIAM.  The  petlUoner,  Sdward  B. 
Jnatus,  on  December  8, 1909,  filed  In  this  court 
a  petitioB,  signed  and  verified  by  his  oath, 
wherein  he  avers  that  he  Is  unlawfully  restrain- 
ed of  his  liberty  by  one  B.  EL  Rader,  sheriff  of 
Kay  county,  at  and  in  the  common  jail  of  said 
county.  For  the  reasons  stated  therein,  peti- 
tioner prays  that  the  writ  of  habeas  corpus  be 
allowed,  and  that  he  be  dischaned.  On  said 
day  tJiere  was  also  filed  an  agreed  statement  of 
facts.  We  do  not  deem  it  necessary  to  foi^ 
thM*  consider  this  cause  than  to  state  that  in 
the  case  of  parte  Joatus,  8  Okl.  Cr.  — ,  101 
Pac  98S.  opinion  rendered  October  25,  1909, 
tiis  petitioner  was  br  dedsion  of  this  court  re- 
naoaad  to  tha  emtody  <tf  flie  iherlfl  of  Kay 


TjewB  ox  iDiB  court  as  ezpressea  in  saia  opin- 
ion. For  this  reason, 'the  application  for  a  writ 
of  habeas  corpus  is  denied. 


Bx  parte  McNAUGHT.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  18,  1B09.)  Appli- 
cation of  George  W.  McNaught  for  writ  of 
habeas  corptiB.  Application  denied,  and  case 
dismissed.  See,  also,  1  Okl.  Or.  52S,  99  Pac. 
241;  1  Okl.  Or.  200,  100  Pac.  27.  Bessey  & 
Gray,  for  petitioner. 

PER  OUBXAM.  The  petitioner,  Geo.  W.  Mc- 
Naught  oa  October  11,  1909,  filed  in  this  court 
an  application  for  a  writ  of  habeas  corpus, 
wherein  ft  Is  averred  that  he  la  unlawfully  re- 
strained of  his  liberty  by  R.  W.  Dick,  warden 
of  the  state  penitentiary,  at  and  in  said  peni- 
tentiary at  McAlester,  Okl.  Counsel  for  peti- 
tioner, in  view  of  the  fact  that  an  appeal  has 
been  taken  by  said  petitioner  from  the  judg- 
ment and  sentence  under  which  he  is  now  held, 
consent  that  this  cause  be  dismissed.  The  ap- 
plication la  therefore  dmied,  and  said  cause  Is 
hereby  diamlaaed. 


SPBIBCB  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  20,  1909^  Error 
from  Canadian  County  Court;  H.  L.  Fogg, 
Judge.  T.  M.  Speece  was  convicted  of  violation 
of  the  prohibition  law,  and  brings  error.  Dis- 
missed. EVame,  Roberaon  ft  Roberson,  for 
plaintiff  In  error. 

PER  CURIAM.  T.  M.  Speece,  plaintiff  in 
error,  was  convicted  In  the  county  court  of 
Canadian  county  for  a  violation  of  the  pro- 
bibition  law,  and  vras  on  the  27th  day  of  Oc- 
tober, lOOS,  sentenced  to  papr  a  fine  of  $100  and 
be  confined  in  the  county  jail  of  Canadian  coun- 
ty for  a  period  of  60  days,  and  If  said  fine  of 
$100  and  costs,  amounting  to  $  ■        be  not 

f«id,  said  defendant  be  confined  in  said  coonty 
ail  an  additional  time  In  proportion  of  one  day 
for  each  $2  of  tbe  fine  and  costs  aforesaid.  On 
October  26,  1900,  there  wa?  filed  in  this  court 
his  petition  In  error  and  case-made,  together 
with  proof  of  notice  of  appeal.  On  December 
11,  IWd,  there  wa«  filed  in  this  court  on  beh^f 
of  sald^aintiff  In  error  a  dismissal  of  said  ap- 
peal, wherefore,  withoot  consideration  by  the 
court  of  ssid  cause,  said  appeal  is  hereby  dis- 
missed, with  direction  to  the  county  court  of 
Canadian  county  to  cause  die  judgment  and 
Boitence  to  be  carried  Into  exaention. 
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